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TOWNSEND  V.  STATE.  (No.  333.) 

(Supreme  Court  of  Arkansai.  May  16.  1921. 
BeheariDK  Denied  June  6,  1921.) 

1.  OrlffllBal  1^  «»5II(6)  —  Evidenoe  of  d«- 
fendanft  poasMaion  of  property  offoTBtf  for 
sale  held  saAeloit  U  oorroborate  aoeonpIlM 
witnesses. 

In  a  prosecution  for  burglary  and  larceny 
of  meat,  evidence  as  to  defendant,  who  was 
not  in  the  meat  basinesa,  baring  smoked  meat 
for  sale  or  trade,  In  view  of  the  drcnmstances, 
Md  sofficient  corroboration  of  tbe  testimony  of 
defendant's  accompUces  to  satisfy  the  reqnire- 
ments  of  Crawford  &  Moses*  Dig.  |  31S1,  that 
accomplice's  testimony  be  corroborated  as  to 
Identifying  defendant  with  the  crime. 

2.  Bsrglary  «s»4l(l)  —  Laroeay  «s>55— la  a 
proseoutloR  for  barplary  and  iareeny,  evi- 
denoe held  suflloleBt  to  sustain  conviction. 

In  a  prosecntion  for  burglary  and  grand 
larceny  of  meat  from  a  box  cor  in  the  night- 
time, evldeuca  Md  naffident  to  sustain  con- 
viction. 

Appeid  from  Olrcolt  Court,  CSilcot  County; 
Turner  Batler,  Judge. 

Leroy  Town  send  was  convicted  of  burg- 
lary and  grand  larceny.  From  Judgments  of 
conviction,  he  appeals.  Affirmed. 

N.  B.  Scott,  of  Lake  Village,  for  appellant. 
J.  S.  Utley,  Atty.  Gen.,  and  Elbert  Godwin 
and  W.  T.  Hammodc,  Asst.  Attya.  Gen.,  toe 

the  State. 

HUMPHEBTS,  J.  Ap]:>ellant  was  Indicted, 
tried,  and  convicted  In  the  Gblcot  circuit 
court  for  tbe  crimes  of  bui^lary  and  grand 
larceny,  committed  by  breaking  and  entering 
a  box  car  In  the  nighttime,  and  taking  from 
tbe  possession  of  the  Missouri  Pacific  Ball- 
road  Company  meat  of  tbe  value  of  ¥160,  and 
his  punishment  was  assessed  for  the  former 
at  five  years  In  the  penitentiary,  and  for 
the  latter  at  two  years.  Ftom  the  judgments 
of  ctmvtction,  an  aj^Toal  ban  been  duly  prose- 
cuted to  this  court. 

The  convictions  were  procured  on  the  testi- 
mony of  St  Clair  Crane  and  Sam  Lynch, 
accomplices  In  the  alleged  crimes,  Fred  Mor^ 
rls  and  C.  W.  Tillman^  aSent  and  derlc,  re- 


spectively, of  tbe  Missouri  Pacific  Railroad 
Company,  Tom  Baker,  and  Harry  Donaldson. 

Tbe  evidence  disclosed  that,  on  tbe  ntgbt 
of  December  6.  1920,  four  cases  of  wrapped 
bacon,  weighing  about  BOO  pounds,  manufac- 
tured by  the  Ind^endence  Packing  Company 
of  Kansas  City,  Mo.,  of  the  value  of  30 
cents  per  pound,  were  stolen  from  a  sealed 
car  at  EHidora,  Aifc.,  same  being  In  the  pos- 
session of  the  Missouri  PaclQc  Railroad  Com- 
pany. The  accomplices  testified,  In  sub- 
stance, that  they,  in  connection  with  Clarence 
Snell  and  appellant,  broke  the  seal  of  a  box 
car  at  Eudora,  Chicot  county.  Ark.,  on  the 
night  of  December  5,  1020,  and  stole  meat  of 
tbe  value  of  about  $100. 

Tom  Baker  testified  that.  In  the  month  of 
December,  appellant  tried  to  sell  htm  some 
meat;  and  Harry  uonaldson,  that.  In  the 
same  month  appellant  tried  to  swap  him 
some  smoked  meat  for  meal.  Tbe  evidence 
disclosed  that  appellant  was  not  a  dealer  In 
meats. 

[1,2]  Appellant  contends  that  the  evidence 
of  tbe  accomplices  In  the  crimes  is  not  snf- 
flcfently  corroborated  to  warrant  the  con- 
viction, under  Crawford  &  Moses*  Digest,  f 
3181,  which  is  as  follows : 

"A  conviction  eauiot  be  had  in  any  ease  ot 
felony  upon  the  testimony  of  an  accomplice,  un- 
less corroborated  by  other  eviduuie  teodiiv  to 
connect  the  defendant  with  the  commission  of 
the  offense;  and  the  corroboration  Is  not  snf- 
fident  if  It  merely  shows  that  tbe  offense  was 
committed,  and  tbe  drcumstances  thereof. 
Provided,  In  mifidemeanor  cases  a  conviction 
may  be  had  upon  tbe  testimony  of  an  accom- 
plice." 

This  court  said.  In  the  case  of  Yaughan  t. 
State,  58  Ark.  363,  24  S.  W.  885,  in  construing 
the  statute  in  ration  to  felonies,  that  the 
corroborating  evidence  "must  relate  to  mater- 
ial facts  which  go  to  the  Identity  of  defend- 
ant in  connection  with  the  crime."  The  cor- 
roborating evidence  in  the  instant  case  is  to 
the  effect  that,  near  about  the  time  the 
offenses  were  committed,  appellant  was  at- 
tempting to  sell  or  trade  smoked  meat  Ap- 
pellant was  not  engaged  in  the  meat  business. 
It  was  too  early  in  the  season  for  fanners, 
or  others  who  had  killed  hogs  in  the  fall, 
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to  harf  aoqlEod.  m^flt  (dif  saIe..M£  Is  a  ^matter 
ot-  amumni'  Knowlbdge^  tbaf  -iviKEq^ed  baoon, 
put  up  by  manufacturiitg  hoasea,  baa  been 
smoked,  and,  at  tbat  season  of  tba  year,  is 
the  <nily  kind  of  smoked  meat  on  tbe  mar- 
ket We  think  the  corroborating  evidence 
was  of  a  snbstantlal  character.  Independent 
of  the  statement  of  the  accomplices,  tending 
to  connect  the  defendant  with  the  commission 
of  the  crimes.  The  eridence  in  the  whole 
case  was  ther^ore  suffli^t  to  sustain  tlie 
conviction. 

No  error  appearing,  the  judgment  is  af- 
flrmed. 


ROBINSON  V.  STATE.   (No.  11.) 
(Snpreme  Court  of  Arltanaaa,  May  23,  1921.) 

1,  Crfffllnal  law  «=>407(2>,  410.  420(11),  1169 
(12)— CoaverMtloa  betweea  mothar  of  prose- 
eatrix  ia  rape  oasa  Inadmlsalble  as  hearsay, 
aot  effootlag  an  admission  by  •llanee. 

In  a  proseention  for  rape  on  a  stepdaughter, 
resulting  in  a  convictioQ  of  assault  with  intent, 
where  prosecutrix  after  the  ofFeDse  informed 
her  mother  she  was  going  to  leave  home,  and 
her  mother  replied,  "You  are  no  better  than 
your  other  sister,"  such  statement  made  b;  the 
mother  to  the  prosecntrix,  near  enough  for  tbe 
jury  to  find  that  defendant  heard  it,  was  not 
competent  as  an  admission  of  defendant  tbat 
be  had  been  guilty  of  improper  conduct  with  the 
other  sister,  not  having  called  for  denial  by  him, 
and  was  hearsay  and  incompetent,  and  its  ad- 
mission constituted  error  preJuiUdal  to  de- 
fendant. 

2.  Criminal  law  <»=»789(I2)— lastruotlon  defla- 
Ing  reasonable  doubt  as  one  on  which  persoa 
would  be  wllllag  to  act  In  everyday  walks  of 
life  erroneous. 

In  a  prosecution  for  rape,  resulting  in  con- 
viction iA  assaolt  with  Intent,  instruction  de- 
fining reasonable  doubt  as  one  on  wliieb  the  jury 
would  be  willing  to  act  in  any  manner  confront- 
ing them  in  the  everyday  walks  of  life  was 
erroneous,  as  the  definition  was  broad  enough 
to  include  tbe  trivial  affairs  of  life;  it  should 
have  been  limited  to  the  important  or  grave 
afCaira  of  life. 

8.  Criminal  law  «s>844(2)— Geaeral  objo^oa 
reaches  lahersnt  defect,  as  Improper  dellaftloa 
of  reasonable  doubt. 

A  general  objection  to  an  instruction  will 
reach  an  inherent  defect  therein,  as  an  improper 
definition  of  reasonable  dout>L 

Appeal  from  Circuit  Couri:,  Clay  County; 
R.  £j.  L.  Johnson,  Judge. 

Oscar  Robinson  was  ccmvicted  of  assault 
with  Intent  to  commit  rape,  and  he  appeals. 
Judgment  reversed,  and  cause  remanded. 

Oliver  ft  Oliver,  of  Corning,  for  appellant. 

J.  S.  Utley,  Atty.  Gen.,  and  Albert  Godwin 
and  W.  T.  Uammodc,  Asst  Atty%.  Oen.,  fOr 
the  SUte. 


HUUFHREYS,  3.  Appelant  was  Indicted 
and  tried  for  rape  at  the  January,  1921,  term 
of  the  Clay  circuit  court,  Weateni  district. 
Second  division,  and  convicted  for  an  as- 
saolt with  intent  to  commit  rape,  his  punish- 
ment being  fixed  at  imprisonment  In  the  state 
penitentiary  for  five  years.  Fran  that  Judg- 
moit  Is  this  appeal. 

[1]  The  prosecuting  witness  is  a  st^>daas^- 
ter  of  appellant,  and  resided  In  his  home, 
near  Co^lin8^  at  the  time  U  Is  alleged  tlie 
oftense  was  committed.  She  testified  that, 
on  the  morning  of  July  11,  1920,  while  her 
mother  was  milking  at  the  water  gap,  about 
100  yards  from  the  bouse,  appellant  forcibly 
obtained  carnal  knowledge  of  her;  tbat  when 
her  mother  returned  to  the  bouse  she  was  in 
the  kitchen,  and  appellant  in  the  adjoining 
room  fumbling  with  a  trunk ;  that  there  was 
no  door  between  the  two  rootill;  that  her 
mother  asked  why  the  house  had  not  been 
cleaned,  and  she  answered  by  saying,  "You 
ou^t  to  make  your  man  leave  me  alone;" 
that  she  tben  informed  her  mother  she  was 
going  to  leave  home,  and  her  mother  replied, 
"You  are  no  better  than  your  other  sister." 
The  statement  made  by  Mrs.  Robinson  to  her 
daughter,  near  enough  for  the  jury  to  have 
found  that  appellant  heard  it,  was  admitted 
in  evidence,  over  tbe  prc^r  objection  and 
exception  of  appellant,  and  appellant  now  In- 
sists that  the  court  committed  reversible 
error  in  allowing  the  statement  to  go  to  the 
Jury.  The  statement,  standing  alone,  and 
disconnected  from  evidence  subsequently  ad- 
duced, did  not  imply  a  charge  against  appel- 
lant Uiat  he  had  been  guilty  of  similar  con- 
duct toward  the  other  sister.  Appellant  was 
not  called  upon,  thereftn^  to  make  a  denial, 
even  if  he  heard  the  statement  TIxq  state- 
ment was  not,  therefore,  competent  evidence 
as  an  admlsskai  of  appellant  that  he  bad 
been  guilty  of  conduct  with,  the  other  sister 
similar  to  that  now  cbar^  against  htm. 
The  statement,  however,  was  purely  hear- 
say evidence,  and  clearly  incompetent  on  that 
ground.  The  admission  of  It  constltnted  re- 
versible error,  if  prejudicial  to  ttie  cause  <^ 
appellant.  We  think  It  clearly  prejudicial 
when  considered  In  connection  with  the  evi- 
dence introduced  later,  tending  to  show  a 
sexual  intimacy  between  appellant  and  the 
other  sister. 

[2]  Appellant  also  contends  that  the  court 
erred  In  ^ving  Instruction  No.  12,  upon  rea- 
sonable doubt,  wliich  is  as  follows: 

"The  burden  is  upon  tbe  state  to  establish 
its  case  to  your  satisfaction  beyond  a  reasona- 
ble doubt.  This  is  a  wise  and  sane  provision  of 
our  law,  which  is  designed  in  no  case  to  en- 
able any  guilty  person  to  esc^e  just  punish- 
ment, but,  on  tbe  contrary,  to  sliield  and  pro- 
tect the  innocent  from  nnjost  conviction.  It 
means  simply  tliat  if,  after  a  consideration  of 
all  the  facts  and  circumstaneee  adduced  In 
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proof  in  tb«  ease,  there  natoraUy  ariaeg  In  yoar 
minds  a  satMtaiitial  doabt  as  to  the  guilt  of  the 
defendant,  tben  it  will  be  your  duty  to  acquit 
him.  It  is  not  a  far-fetched  or  chimerical 
doobt  to  be  conjured  up  for  the  purpoge  of 
enabling  a  guUt;  man  to  escfape  just  punish- 
Aent»  bat  a  reasonable  doubt  means  a  doubt 
that  is  reasonable,  and  one  uptm  which  tod 
TonrselTca  would  be  willing  to  act  In  any  matter 
with  whid  yon  might  be  confronted  tn  the 
ererjday  walks  of  life." 

A  reasonable  doubt  Is  defined  In  this  In- 
Btrtictlon  as  one  upon  which  a  person  would 
be  willing  to  act  In  a  matter  confronting  him 
In  the  everyday  wallEs  of  life.  T%is  defini- 
tion Is  broad  enough  to  include  the  trivial 
affairs  of  life,  and  for  that  reason  Is  inher- 
ently wrong.  It  Bhonid  have  been  limited  to 
the  Important  or  grave  affairs  of  life.  In 
trivial  affairs  of  life,  one  would  act  upon  a 
high  degree  of  probability;  whereas,  in  Im- 
portant or  grave  afEalrs,  he  would  want  to 
know  to  a  moral  certainty  before  acting.  In 
the  case  of  Byid  v.  State,  69  Arlt.  637,  64  S. 
W.  270,  this  court  condemned  an  Instruction 
which  told  the  Jury  that  "A  moral  certainty 
signlfles  only  a  high  d^nree  of  probability ;" 
and  further  said  that— 

"A  high  degree  of  probability  Is  not  suffi- 
cient; for  the  jury  might  think  there  was  a 
high  degree  of  probability  that  the  defendant 
is  guilty,  and  yet  think  there  is  a  reasonable 
doabt  as  to  bis  gnilt  from  the  evidence  in  the 
ease.** 

[3]  TbK  objfectlon  to  the  Instmctloii  was 
general,  bat  a  general,  objection  wlU  readi 
an  inherent  defect,  sacb  as  we  find  here.  The 
court  committed  rererslble  error  In  ttaua  de- 
Itning  reasonable  donbt 

Other  assignments  of  error  are  insisted  up- 
on for  reveraal,  hot  we  deem  it  unnecessary 
to  dlBcnsB  them,  as  some  are  not  well  taken 
and  othars  will  not  likely  recor  upon  a  new 
trial. 

Vor  the  errors  Indicated,  the  Judgmoit  is 
rvwene&t  and  the  canse  remanded  for  a  new 
trial. 


PORTER  V.  VAIU   (No.  10.) 

(Sapreme  Court  of  Arkansas.   May  23,  1921.) 

Landlord  ^ad  tenant  4=3326(1}— Rent  aoree- 
sient  held  not  to  include  volnnteer  hay  orop, 
hot  only  ealtlvated  grains. 

A  written  contract  renting  land  construed 
as  not  including  a  volunteer  hay  crop,  but 
only  cultivated  grain  erops  which  were  to  have 
been  ^vided  in  the  proportion  of  two-thirds  to 
tenant  and  one-third  to  landlord  and  for  which 
the  patties  were  to  furnish  the  seed  in  the 
same  proportion. 

Appeal  from  Circuit  Court,  Woodruff  Coun- 
ty; J.  BC.  Jacks<»i,  Judge. 


Actions  by  H.  A.  Porter  against  Frank  M. 
Vail  in  unlawful  detainer  and  In  replevin. 
Judgmente  for  defendant,  and  plaintiff  ap- 
pealed. The  appeals  were  considered  to- 
gether. Judgment  In  each  ease  reversed  and 
remanded,  with  directions  to  enter  Judgment 
In  each  case  for  the  appellant 

Jonas  F.  Dyson,  of  Cotton  Plant,  for  appel- 
lant 

Ross  Ifothls,  of  Cotton  Plant,  fbr  appellee^ 

HUMFHRETS,  J.  The  appeals  are  brief- 
ed s^rately,  but  the  issue  Involved  <m  each 
appeal  is  between  the  same  parties  and  de- 
pendent upon  a  construction  of  the  same 
contract  so  one  opinion  will  suffice  in  the 
two  cases. 

No.  6721  is  an  action  of  unlawful  detain- 
er for  the  possession  of  a  farm,  and  No.  6722 
a  suit  in  replevin  for  266  bales  of  hay  cut  and 
removed  from  the  farm. 

The  Issues  Joined  in  the  first  action  are 
whether  appellee  was  unlawfully  efvl(}ted 
from  the  premises,  and,  if  so,  the  extent  of 
the  damages  sustained  by  him  on  account  of 
the  loss  of  the  volunteer  hay  crop  upon 
the  farm,  resulting  from  the  eviction. 

The  issue  Joined  in  the  second  action  in- 
volved the  title  to  266  bales  of  hay  which 
appellee  cut  and  removed  from  the  premises 
to  a  bam  in  the  nearby  town  of  bunter,  be- 
fore the  eviction. 

The  causes  were  submitted  upon  the  plead- 
ings and  evidence,  at  the  conclusion  of  which 
both  appellant  and  appellee  asked  for  a  per- 
emptory Instruction  In  the  first  case,  which 
resulted  In  a  directed  verdict  and  Judgment 
in  that  case  for  ai^eltee  for  damages  to  the 
amount  of  $500;  and,  In  the  second  case,  a 
directed  verdict  on  the  court's  own  motion 
in  favor  of  appdlee  for  the  hay,  or  Its  valne, 
$266. 

From  the  Judgment  In  each  case,  an  appeal 
has  been  duly  prosecuted  to  this  court 

The  evidence  In  the  two  cases  Is,  in  sub* 
stance,  as  follows:  In  January,  1919,  appel- 
lant verbally  leased  ai^llee  the  farm  In 
question  for  the  year,  to  raise  rice,  cotton, 
com,  and  peanuts,  for  a  stipulated  rental  of 
oue-thlrd  of  the  crops.  Appellee  failed  to 
comply  with  the  vert>al  contract,  and,  on  the 
1st  day  of  Juu^  the  following  written 
contract  was  entered  into  between  the  pax^ 
ties,  to  wit; 

"Contract  by  M.  A.  Porter,  first  party,  and 
F.  M.  Vail,  second  party. 

"I,  M.  A.  Porter,  par^  of  the  first  part,  agree 
to  lease  all  farming  land  in  section  20,  town- 
ship 5  north,  range  1  west,  not  in  cultivation  in 
rice  in  this  year,  1919,  A.  D.,  to  be  farmed  in 
com,  peanuts  and  all  grain  and  crops,  and  par- 
ly of  the  first  part  further  agrees  to  furnish 
one-third  of  all  seed  planted  on  said  land. 

"Party  of  the  second  part,  F.  M.  Vail,  hereby 
agrees  to  furnish  two-thirds  of  all  seed  plant- 
ed, also  plant,  cultivate,  barrest  and  deliver  in 
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barn  or  wareroom  one-third  all  cropi  crown 
on  said  land. 

Tar^  of  tbe  aecond  part,  F.  M.  Vail,  also 
agrees  to  vacate  reaidence  on  eaid  land  at  any 
that  with  ten  days'  notice  from  party  of  the 
first  part,  U.  A.  Potter. 

A.  Porter. 
"Frank  M.  Tail. 
"Hunter,  Arkansas,  June  1,  1919." 

Appellee  did  not  plant  or  cultivate  the  land 
leased.  He  remained  in  possession,  however, 
and  In  August  harvested  about  25  acres  of 
wild  grass  which  grew  on  the  land  that 
should  have  been  cultivated.  He  baled  and 
removal  266  bales  of  tbe  bay  to  a  barn  In 
Hunter,  and,  according  to  tbe  evidence  of 
appellee  hauled  one  load  of  the  third  left  in 
shocks  upon  tbe  ground  to  tbe  baler,  when 
be  was  told  by  ai^llant  not  to  touch  any 
more  of  the  bay.  Appellee  left  tbe  rest  of 
the  hay  upon  the  ground,  and,  in  obedience 
to  the  written  notice  from  appellant  and  the 
writ  issued  In  the  unlawful  detainer  action, 
moved  ott  of  the  premises.  There  was  an  es- 
timate of  IJSOO  bales  of  bay,  cut  and  stand- 
ing, left  upon  tbe  ground.  It  would  have  cost 
9000  to  harvest  it,  and  its  value  in  the  bale 
would  have  been  about  $1,500. 

The  sole  question  presented  by  this  appeal 
Is  whether  the  court,  erred  In  construing  tbe 
contract  to  Inclade  the  volunteer  hay  crop. 
Appellee's  contrition  is  that  tbe  contract  bad 
relation  to  all  crops  grown  on  the  leased  land, 
whether  volunteer  or  cultivated  crops.  We 
think  the  contract  entirely  unamoiguous  and 
that  such  crops  as  were  to  iJe  harvested  and 
divided  in  the  proportion  of  two-thirds  to 
one-third  were  crops  to  be  planted  and  culti- 
vated by  appellee.  It  was  specified  in  the 
contract  that  the  landlord  should  furnish  one- 
third  and  tbe  tenant  two-thirds  of  tbe  seed 
to  be  planted,  and  tbe  only  kinds  of  crops 
mentioned  were  peanut,  com,  and  other  grain 
crops.  Reading  tbe  contract  as  an  entirety, 
it  is  quite  apparent  that  tbe  parties  had  in 
contemplation  crops  to  be  planted  and  culti- 
vated, not  volunteer  crops.  The  contract  did 
not  embrace  uncultivated  grass  grown  on 
lands  which  should  have  been  cultivated. 
Under  the  undisputed  facts,  the  court  should 
bave  directed  a  verdict  in  each  case  for  ap- 
pellant. 

For  tbe  error  indicated,  the  Judgment  in 
each  case  is  reversed  and  remanded,  with 
direcdona  to  enter  a  Judgment  In  each  case 
tor  appellant. 


BERQER  V.  JONESBORO  MOTOR  CO. 
(No.  5.) 

(Sapreme  Court  of  Arkansas.  May  28,  1^.) 

Sales  ^77(2)— Buyer  of  aatonobUe  field  not 
obligated  to  pay  oetts  of  transportlni  oar  to 
dly  of  parohaso. 

Where  tho  contract  for  tbo  pnrdiase  of  an 
antomobUe  read  that  the  car  was  sold  f.  o.  b. 


tbe  dty  of  purchase,  and  there  was,  an  under- 
standing  between  the  buyer  and  seller  that  if 
there  was  an  advance  in  price  at  the  factory, 
and  the  car  cost  th%  seller  more  money,  the 
buyer  woald  have  to  pay  it,  the  parties  did  not 
have  in  mind  that  there  night  be  an  faierease 
in  the  cost  of  the  car  on  accoont  of  transporta- 
tion charges,  and  the  buyer  was  not  liable  for 
the  cost  of  bringing  the  ear  ftwn  the  factory 
to  the  dty  of  purchase. 

Appeal  from  Circuit  Court,  Craighead 
County;  R.  H.  t)udley,  Judge. 

Action  by  the  Jonesboro  Motor  Company 
against  J.  M.  Berger.  From  Judgment  for 
plaintiff,  defendant  appeals.  Beveraed,  and 
cause  dismissed. 

Sloan  &  Sloan,  of  Jonesboro,  far  appellant. 
Lamb  &  Frlereon,  of  Jonestxwok  tor  appel* 
lee. 

WOOD,  J.  This  suit  was  Inatltnted  by  tbe 
appellee  against  the  ac^lant  to  recover  the 
possession  of  a  certain  automobile  which  Is 
described  in  tbe  complaint  and  affidavit  toe 
replevin.  The  appellee  alleged  that  It  was 
the  owner  and  entitled  to  tbe  immediate  pos- 
session of  tbe  automobile.  The  comidalnt 
and  tbe  affidavit  contained  tbe  usual  allega- 
tions in  r^levin.  The  appellant  answered 
denying  all  tbe  material  allegations  of  the 
complaint  and  set  up  that  be  pur(diased  the 
car  of  the  appellee  for  the  sum  of  fl,660 ;  that 
he  made  tender  of  payment  as  contemplated 
by  the  contract,  and  that  the  appellee  de- 
manded of  awellant  flOO  in  excess  of  tbe 
contract  price;  that  it  was  the  understand- 
ing that  if  the  Buick  Automobile  Company 
raised  the  factory  price  of  the  car  In  con- 
troversy $100  before  the  same  could  be  de- 
livered to  the  appellant,  then  the  appellant 
was  to  pay  this  additional  sum,  but  the  ap- 
pellant alleged  that  tbe  appellee  procured 
the  car  from  the  factory  at  tbe  market  price 
existing  on  tbe  day  of  appellant's  purchase. 

J.  R.  Lane  -testified  that  be  was  the  man- 
ager of  the  appellee  on  March  29,  1920.  Ho 
exhibited  tbe  contract  between  appellant  and 
the  appellee  under  which  the  car  was  pur- 
chased, which  contained,  among  others,  tbe 
following  proTlslon: 

"In  case  tUs  ear  costs  the  Jonesboro  Motor 
Company  fl00.00  more,  J.  Berger  wffl  pay 
same." 

Witness  testified: 

"We  signed  up  this  contract  and  I  told  him 
that  it  would  cost  more  money;  that  the  fac- 
tory would  raise  the  price  the  first  of  April  and 
he  said  that  would  be  all  right,  and  he  signed 
Qp  the  contract  bke  I  wrote  it  He  saw  me 
write  this  (the  above  prt(Tiaion)  tn  the  era- 
tract" 

Witness  furtber  testified  mbstanttally 
that  the  above  provision  meant  in  case  tt^ 
car  coat  appellee  $100  more  to  get  the  cor 
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to  Jonesboroh  wUdi  wltneu  said  It  did,  as '  tbe  Jniy  would  fix  tb€  ralne  of  the  car  at 
foUows:  He  aod  tbne  othen  went  to  Flint,  I  91,«S0.  The  jnry  returned  a  verdict  In  taTOor 
Mich.,  and  drove  the  cars  finnn  tbere  to  LI-  [  of  tbe  app^ee  flxine  the  value  of  the  car  at 
ma,  Ohio,  a  distance  of  200  miles,  and  wit- 1  fl,760,  and  Judgment  was  rendered  in  favor 
neea  paid  the  e:q)en8es,  whldi  made  It  cost  I  of  aiqpellee,  from  which  la  Oila  appeaL 
aiv^ee  m<Hre  than  f  100  to  set  the  car  to  i  Hie  court  erred  In  refusing  to  instruct  the 
Jonesboro.  Witness  had  In  mind  In  ent^ng !  Jury  to  return  a  verdict  In  favor  of  the  ap* 
Into  the  contract  two  prices— the  delivered ;  pellant  Tba  undiluted  erldence  showed 
price  and  the  cost  to  witness.  13ie  delivered  |  that  the  price  ot  the  automobile  was  £  a  b. 
iwlce  was  the  price  to  the  man  who  bought. 
The  cost  provlsloa  in  the  contract  meant ' 


that  the  delivered  price  would  have  been 
less  than  $1,700.  The  testimony  of  witness 
showed  that  the  appellant  had  complied  with 
the  contract,  except  that  appeUant  was  only 
wQIlng  to  pay  $1,060  for  the  car  at  Jones- 
boro, whereas  the  appellee  was  unwilling  to 
accept  less  than  $1,760. 

Another  witness  tesUfled  that  he  heard 
the  discussion  between  Lane  and  the  appel- 
lant at  the  time  of  the  execution  of  the  con- 
tract regarding  the  $100,  and  that  the  agree- 
ment between  them  was  that  if  the  car  cost 
the  appellee  $100  more  than  the  factory 
price,  appellant  was  to  pay  that  additional 
amount. 

The  appellant  testified  in  substance  that 
the  provision  In  the  contract  above  quoted 
meant  the  advanced  price  of  the  car  and  the 
price  was  supposed  to  advance  about  April 
let.  Lane  told  appellant  that  there  would  be 
an  advance  at  that  time.  He  said  he  had 
several  cars  bought  at  the  old  price,  and  if 
this  car  cost  him  more  money,  appeUant 
would  have  to  pay  It  There  was  nothing  said 
at  the  time  the  deal  was  made  about  some 
fellows  being  sent  up  to  Flint  to  drive  the  car 
back.  Witness  told  Lane  tbat  he  did  not 
want  his  car  driven  at  aU.  Witness  wanted 
the  car  shipped  from  the  factory  to  Jones- 
boro. When  the  car  arrived  Lane  did  not 
say  a  word  with  reference  to  the  increase 
in  the  factory  price.  When  witness  went  to 
settle  with  Lane,  Lane  said  witness  would 
have  to  pay  him  $100  more.  Witness  asked 
I^ne  If  it  cost  him  more,  and  he  said,  "No" ; 
ttiat  he  got  It  at  the  old  [Mrice,  but  it  coat 
him  $100  more  <m  the  car  to  get  It  to  Jones- 
boro, and  he  was  Charging  aK>elIant  that 
muCh  more.  Witness  told  Lane  that  such 
was  not  the  contract  Witness  bon^  the 
car  f.  0.  b.  Jonesboro. 

Die  above  are  substantially  the  facts  up- 
on.  which  the  appellant  asked  the  court  to 
Instruct  the  Jury  to  return  a  verdict  in  his 
fiivor,  which  the  court  refused.  The  court. 
Instead,  instructed  the  Jury  In  effect  that  if 
the  i«OTtsi<m  In  the  contract  waa  Intaided 
by  the  parties  to  cover  either  an  advance  In 
the  cost  of  the  car  or  eipense  Incurred  by 
the  appellee  in  procuring  and  delivering  the 
car,  they  should  return  a  vwdict  in  Cavor  of 
the  aiqpellee  and  fix  the  value  <tf  the  car  at 
$1,750.  On  the  other  hand,  If  the  parties  In- 
tended the  above  provialtm  to  cover  only  the 
advanoBk  If  any.  In  tbe,prlce  of  the  car,  that 


Jonesboro;  that  It  was  the  custom  of  auto- 
mobile factories  to  quote  the  price  of  their 
automobiles  f.  a  h.  dty  ot  purchase.  The 
testimony  of  Lane,  the  manager  of  the  ap- 
pellee at  Jonesboro,  as  well  as  the  testimony 
of  the  appellant,  shows  that  when  this  con- 
tract was  entered  into  the  parties  had  in 
mind  that  there  would  be  an  advance  In  the 
factory  price  of  cars  about  the  first  of  ApriL 
This  was  clearly  the  meaning  at  Lane's  lan- 
guage when  he  said : 

"I  told  him  that  it  wonld  cost  more  moDey; 
that  tbe  factory  would  raise  the  price  the  first 
of  ApriL" 

Berger  also  said: 

"Russell  told  me  there  would  be  an  advance 
In  tbe  price  of  the  car  the  first  of  April.  He 
said  he  had  several  cars  bought  at  the  old  price, 
and  If  this  car  cost  him  more  money,  Z  would 
have  to  pay  it** 

When  the  provision  of  the  cmitract  quoted 
is  construed  in  the  light  of  this  undisputed 
evidence  of  tbe  intention  fxC  tbe  parties,  it 
is  absolutely  unambtguoaih  and  the  court 
erred  In  submitting  It  to  the  jury  for  con- 
struction, but  should  have  construed  it  to 
mean  tlwt  the  appdlant  was  to  pay  an  addi- 
tional $100  to  tbe  contract  price  of  $1,650  In 
cue  the  factory  advanced  the  price  to  the 
appellee ;  that  la,  In  tbe  event  appellee  .bad 
to  pay  tbe  'factory  $100  more,  thai  the  ap- 
pellant should  pay  the  advanced  price  to  the 
extent  of  $100.  The  price  of  the  car  was 
fixed  f.  o.  b.  Jonesboro  and  showed  that  the 
parties  did  not  have  in  mind  at  the  time  the 
contract  was  ratered  into  that  there  might 
be  any  increase  In  the  cost  of  the  car  to  ap- 
pellee on  account  of  transportarion  charges. 
The  provision  under  review  was  clearly  in- 
tended to  cover  the  advance  price  of  $100, 
which  the  parties  contemplated  at  the  time 
the  appellee  might  have  to  pay  the  factory. 
It  was  not  intended  to  cover  any  additional 
cost  or  expense  tbat  appellee  might  have  to 
Incur  in  order  to  deliver  the  car  f.  o.  b. 
Jonesboro. 

**Where  the  terms  of  a  written  contract  are 
iraambiguons  In  the  light  of  the  mi^sputed  evi- 
dence, it  is  tbe  daty  of  tbe  court  to  construe 
it"  Capitol  Food  Co.  v.  Mode  &  Qayton,  112 
Ark.  165,  105  S.  W.  637;  Stames  v.  Bo7le, 
101  Ark.  460, 142  8.  W.  1143;  and  other  cases 
dted  in  2  Crawford's  IMgest,  Contract  %  81. 

Now,  the  undisputed  evidence  diows  that 
the  fa<kory  price  of  tixe  car  in  ctmtroveray-  at 
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the  time  of  its  purchase  was  ¥1,B9S  with  war 
tax  added.  The  factory  did  not  advance 
the  price,  aod  the  undlssmted  evidence  shows 
that  the  appellee  did  not  have  to  pay  flOO 
more  on  account  of  the  advance  In  factory 
price  to  It  On  the  contrary,  Lane  testified 
that  the  car  cost  him  $1,650  counting  In  his 
profit  He  added  the  $100  because  It  cost 
him  more  than  that  to  get  It  to  Jonesboro. 

For  the  CTTor  In  refusing  to  give  the  ap- 
pellant's Instmctlon  Na  1,  the  Judgment  is 
reversed,  and  the  cause  is  dismissed. 


JOHNSON  «t  al.  V.  HAMLEN  at  al.  (No.  8.) 
(Sapreme  Ooort  of  Arkansas.  Hay  Z&,  1921.) 

1.  Manlolpal  oorporations  «=9323(3)— D»mar> 
rer  to  answer  In  action  attacking  organization 
of  Improvemeat  districts  held  properly  over- 
raltd. 

In  an  action  wherein  It  was  claimed  tfaat 
an  improvenient  district  for  tbe  purpose  of 
grading,  cnrbing,  and  guttering  certain  streets 
and  another  improvement  district  for  the  pur- 
pose of  paving  the  same  streets,  boundaries  of 
which  were  identical  and  coterminns,  were  cre- 
ated for  but  one  Improvement,  court  did  not 
err  in  overruling  a  demurrer  to  answer  of  mem- 
bers of  tbe  board  of  improvement  wherein  they 
denied  that  the  improvements  were  in  their 
nature  esseutially  a  single  improvement  and  al- 
leged tbat  the  streets  codld  be  graded,  drained, 
curbed,  and  guttered,  and  it  would  be  one  com- 
plete improvement,  and  that  the  second  district 
providing  for  tbe  paving  was  In  Itself  a  com- 
plete improvement,  and  tbat  either  could  be 
done  without  the  other,  and  that  the  cost  of 
neither  would  exceed  20  per  cent  of  the  val- 
ne  of  tbe  land  in  the  district 

2,  Munfolpal  oorporations  «=9450 (2)— Mistake 
la  desoriptloa  of  bonndarles  of  Improvement 
diatrlot  In  notice  held  unimportant 

AGstake  in  last  call  in  description  of  bound- 
aries of  improvement  district  in  notice  in  news- 
paper, reading  "thence  Dorth  north  fir^-one  de- 
grees west  50  feet  to  point  of  beginning,"  in- 
stead of  "thence  north  forty-one  degrees  west 
60  feet  to  point  of  beginning,"  such  call  being 
from  one  known  point  to  another  iioown  point 
and  a  line  drawn  between  such  two  points  oom- 
pleting  the  boundary,  was  immaterial. 

Appeal  from  Pulaski  Gbanceiy  Ooort;  Jno. 
B.  Martlneau,  Chancellor. 

Action  by  WilUa  W.  Johnson  and  others 
against  J.  B.  Hamlen  and  others,  constitu- 
ting the  Board  oA  Improvement  for  Street 
Improvouent  Districts  Noa.  274  and  275  of 
litUe  Bock.  Demurrer  to  anawer  overruled, 
and  plalntiA  appeal.  Affirmed. 

S.  U  White,  of  Little  Book,  for  appellants., 

Wallace  Townsend,  of  Little  Rock,  for  ap- 
pellees. 


SMITH,  J.  The  complaint  In  this  cause 
contained  the  following  allegations :  Tbat  ap- 
pellees constituted  the  board  of  improv«nent 
for  street  improvement  districts  Nos.  274  and 
275  of  Little  Rock,  and  that  appellants,  who 
were  the  plaintiCts  below,  are  owners  of  real 
property  within  the  boundaries  of  each  of 
said  districts ;  that  said  district  No.  274  was 
created  for  the  purpose  of  grading,  draining, 
curbing,  and  guttering  certain  streets,  more 
particularly  descrll}ed  In  the  ordinance  creat- 
ing same;  tbat  district  No.  276  was  established 
on  the  same  day  for  the  purpose  of  paving  the 
same  streets;  that  the  petitions  for  the  two 
districts  were  circulated  at  the  same  time, 
were  signed  by  tbe  same  petitioners,  and  were 
a  part  of  the  same  movement  for  the  improve* 
ment;  that  the  boundaries  of  the  districts 
were  identical  and  coterminous,  and  that  the 
streets  to  be  graded,  drained,  curbed,  and 
guttered  In  district  274  were  the  identical 
streets  to  be  paved  In  district  275,  and  tfaat 
both  districts  were  created  for  but  one  Im- 
provement, the  grading,  etc.,  being  a  portion 
of  the  street  and  an  essential  part  of  the 
paving;  that  the  paving  could  not  be  done 
except  without  the  grading,  draining,  curb- 
ing, and  guttering;  that  the  organization  of 
the  two  districts  for  the  one  Improvement 
was  la  violatiaB  of  the  law;  that  the  cost  of 
the  improvement  would  be  In  excess  of  20  per 
cent  of  the  value  of  tbe  real  estate  within 
tbe  boundaries  of  the  dislrict 

It  was  further  alleged  that  ttie  ordinance 
creating  district  276,  as  passed  by  the  dty 
council,  correctly  described  a  portion  of  the 
district  as  "thence  north  forty-one  degrees 
west  fifty  feet  to  point  of  beginning,"  but  In 
the  publication  of  the  ordinance  In  the  news- 
paper said  portion  of  the  district  Is  erroneous- 
ly described  In  the  preamble  to  section  1  as 
"thence  north  north  firty-one  degrees  west 
fifty  feet  to  point  of  beginning,"  and  was  er- 
roneously described  In  section  1  of  the  ordi- 
nance as  "thence  north  firty-one  degrees  west 
fifty  feet  to  point  of  beginning." 

The  complaint  further  allied  that  the  law 
required  the  dty  clerk  to  publish  the  ordi- 
nance in  some  newspaper  wltbln  20  days; 
but  the  notice  published  was  no  notice,  as  one 
could  not  ascertain  the  boundaries  of  the 
district  on  account  of  the  error  In  descrip- 
tion set  out  above. 

The  commissioners  answered,  and  denied 
tbat  tbe  improvements  contemplated  were  In 
their  nature  essentially  a  single  Improvement. 
They  alleged  that  tbe  streets  could  be  grad- 
ed, drained,  curbed,  and  guttered,  and  It 
would  be  one  complete  Improvement ;  that  t^e 
second  district  provided  for  the  paving,  which 
was  in  Itself  a  complete  Improvement;  and 
tbat  either  improvement  could  be  done  with- 
out the  other,  and  that  the  cost  of  neither  dis- 
trict would  exceed  20  per  cent  of  the  value 
of  the  land  In  the  district 
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A  denmrrer  to  this  ansver  was  ovemilecl,  Am.  Dec.  202;  Brown  v.  Hardin,  21  Arfe.  324; 


and  the  plaintiffs  have  appealed. 

[1]  On  the  question  ot  the  Identity  of  the 
improTement,  the  case  Is  ccmtrolled  by  the 
case  of  Bottrell  v.  HolIIpeter,  135  Art.  815, 
204  S.  W.  843.  The  question  here  raised  was 
there  decided,  and  the  qnestlon  arose  In  that 
case,  as  in  this,  on  demnrrer.  4 

It  was  contended  In  the  case  of  Bottrdl  r. 
Hollipeter,  supra,  that  the  opinion  of  this 
court  In  the  case  of  Board  of  Improvement 
V.  Bmn,  106  Ark.  65,  150  8.  W.  154,  was  con- 
trolling, and  that  therefore  the  separate  dis- 
tricts petitioned  for  could  not  be  organised. 
But  the  court  dlsttngiilBhed  tbe  caies  on  the 
facts  and  said: 

"Appellant  dtes  and  relies  upon  the  case  ot 
Improvement  District  t.  Bnm,  supra,  as  ao- 
tbority  for  his  contention,  that  tiie  districta 
herein  cballeoged  were  created  to  complete 
what  was  in  tact  bat  a  Blogle  improvemeDt. 
Tbe  case  does  not  support  appellant's  conten* 
tion.  There  was  no  aUegation  that  th«  nnder- 
groond  drainage  was  unnecessary  and  aot  Ind- 
dmt  to  the  work  ot  paving.  But  here  the  al- 
legations of  fact  in  the  answer  are  that  'the 
storm-sewers  are  not  an  esseotial  part  of  tbe 
pavement  but  are  entirely  separate.*  That  'the 
pavement  could  be  made  without  the  storm- 
sewer.'  •  •  •  That  tbe  curbing  is  no  part 
of  the  paving,  •  *  •  nor  is  the  gutter  an 
essential  part  of  the  pavement.'  These  allega- 
tions were  properly  pleaded  and  the  demurrer 

to  tbe  answer  a^uitted  the  truth  of  them. 
•   *  * 

"The  petition  of  the  property  owners  for,  and 
the  ordinaoce  pursuant  thereto  creating  the 
two  districts,  are  at  least  prima  facie  evidence 
that  the  petitioners  and  tbe  town  council  con- 
sidered that  the  improvements  provided  for  did 
not  constitute  a  'single'  improvement,  as  desig- 
nated in  tbe  statute.  The  facts  stated  in  tbe 
answer  and  admitted  the  demurrer  of  appel- 
lant to  be  true  show  that  they  wert  not  es- 
aentially  one  improvement." 

[2]  The  objection  to  the  description  Is  not 
well  taken.  The  description  complained  of 
b^n  at  a  fixed  known  point,  and  was  given 
to  another  known  point,  which  was  50  feet 
from  the  point  of  beginning.  This  last  call 
In  the  description — the  one  complained  of — 
should  have  read,  "Thence  north  forty-one 
degrees  west  fifty  feet  to  point  of  be^nning." 
Instead,  It  read,  "thence  north  north  firty- 
one  degrees  west  fifty  feet  to  point  of  begin- 
ning." This  discrepancy  is  unimportant.  As 
we  have  said,  the  last  call  was  from  one 
known  point  to  another  Imown  point,  and  a 
line  drawn  between  those  two  points  com- 
pleted the  boundary.  This  last  boundary  line 
was  only  50  feet  In  length,  and  any  discrep- 
ancy in  the  notice  as  published  as  to  the 
number  of  degrees  west  of  north  which  this 
line  would  run  In  connecting  tbe  two  fixed 
points  is  Immaterial,  as  both  course  and  dis- 
tance yield  to  fixed  monuments  In  land  sur- 
reying.  iDoe  r.  Porter,  3  Ark.  18,  36  Am. 
Dec.  448;  Harrell  v.  Hill,  19  Atk.  102,  68 


Chapman  &  Dowey  Lbr.  Co.  v.  Levee  Dlst„ 
100  Ark.  94,  139  S.  W.  625;  Scott  v.  Dunlile 
Box  &  Lbr.  Co..  106  Ark.  83,  162  S.  W.  1026.; 
Paschal  t.  Swepstoa,  120  Ark.  280, 178  S.  W. 
339. 

Decree  affirmed. 


FARMERS'  BANK  L  TRUST  CO.  v.  FARM- 
ERS' STATE  BANK  OF  BROOK- 
PORT.    (No.  4.) 

(Supreme  Ooort  of  Arkansas.  Hay  23.  1^.) 

Banks  and  banking  ®=»(49  —  Bank  drawlno 
cashier's  check  on  which  payee's  ladDrsemeat 
was  forged  entitled  to  recover  from  other 
bank  which  paid  on  snoh  Indoraement. 

Where  plalntitt  bank  Issued  its  cashier's 
cheek,  payable  to  its  customer  moving  to  an- 
other point,  and  pnt  it  in  tbe  mail  properly  ad- 
dressed to  him  at  such  other  point,  but  it 
never  readied  him,  and  was  presented  to  de- 
fendant bank  by  a  negro,  <  who  forged  the 
payee's  Indorsement  and  received  part  of  tbe 
funds  called  for,  leaving  tbe  rest  on  deposit, 
and  defendant  bank  indorsed  the  check  on  the 
back  with  a  guaranty  of  all  prior  indorsements, 
and  transmitted  it  to  plaintiff  bank  for  pay- 
ment, which  was  made,  plaintiff  bank,  after  dis- 
covery of  the  forgery,  could  recover  frmn  de- 
fendant bank  tbe  amount  paid. 

Appeal  from  Circuit  Court,  ItlmiaAvgi 
County;  R.  H.  Dudley,  Judge. 

Action  by  the  Farmer^  State  Bank  of 
Brookport  against  the  Farmers'  Bank  A 
Trust  Company.  From  judgm^t  for  plain- 
tltp,  defendant  appeals.  Afilrmed. 

Davis,  Costen  &  Harrison,  of  BlythevUle, 
for  appellant 
W.  D.  Gravette,  of  BlythevIUe,  for  appellee;. 

WOOD,  J.  This  cause  was  submitted  to 
the  trial  court,  sitting  as  a  Jury  upmi  an 
agreed  statement  of  facts,  as  follows: 

On  or  about  December  1, 1919,  J.  W.  Neely, 
a  former  dttzen  and  resident  of  Brookport, 
m,,  and  a  patron  of  the  Farmers'  State  Bank, 
the  plaintiff  herein,  emigrated  to  Arkansas, 
and  located  near  BlythevUle,  his  correct  poat 
office  address  being  "BlythevIUe,  Ark.,  R.  F. 
D.  No.  1."  Before  leaving  Illinois,  he  had 
disposed  of  some  property  there,  aud  on  the 
4th  day  of  December,  1919,  the  plaintiff  bank 
Issued  Its  cashier's  check,  payable  to  J.  W. 
Neely,  for  the  sum  of  $540.86,  which  weis  pnt 
In  tbe  mall  properly  addressed  to  him  at 
BlythevUle,  Ark.,  R.  F.  D.  No.  1.  The  check 
never  reached  the  person  for  whom  It  was 
Intended,  but  was  presented  to  defendant 
bank  between  the  4th  and  13th  of  December, 
1919,  by  a  person,  a  negro,  who  r^resented 
himself  to  be  J.  W.  Neely,  and  who  indorsed 
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tttename  "3.  W.  Ne^T"  upon  said  check,  with- 
out the  consent  ta  autiiorlty  of  the  person  for 
whom  said  cbedE  was  Intended.  That  the 
peeaon  prasentliig  said  diet^  received  from 
the  defendant  bank  ttie  amn  of  ¥140.85  in 
caah,  and  1^  the  balance  of  |400  on  deportt 
In  said  bank  to  tbe  credit  of  J.  W.  Neely. 
That  after  recetvlng  said  dieck  as  above,  the 
defoidant  bank  Indorsed  said  chedc  on  the 
back,  as  follows: 

'Tay  to  the  order  of  any  bank,  bBsker,  or 
tnist  oompanr,  all  prior  ladorsementa  goar- 
anteed.  Farmers'  Bank  ft  Trust  Company, 
BlytheriOe,  Arkansas,  H.  B.  Bamett,  Cashier." 

Defendant  bank  then  transmit^  same  to 
plaintiff  bank  for  payment,  which  was  made 
on  December  13,  1919.  Upon  learning  that 
said  check  had  not  reached  the  hands  for 
which  It  was  Intended,  the  defendant  bank 
paid  over  tbe  9400  left  on  deposit  to  plaintiff 
bank,  but  refused  to  pay  over  the  sum  of 
$140.86,  the  amount  paid  upon  presentation 
of  said  died^;  and  this  salt  is  bj  plalntlfl 
bank  to  recover  that  sum. 

It  Is  further  agreed  that,  upon  receipt  of 
information  that  the  party  for  wbom  tbe 
said  check  was  intended  had  never  received 
same,  plaintiff  bank  Immediately  wrote  de- 
fendant bank,  advlsbig  it  that  said  indorse' 
ment  was  a  forgeiy,  bat  that  s^d  tetter  was 
not  received  by  defendant  bank,  and  tbat 
plaintiff  bank  had  paid  to  the  perstm  who 
purchased  said  cashier's  check  the  amount 
represented  thereby. 

The  finding  and  judgment  of  t^e  court  was 
in  ftivor  of  the  appellee,  from  which  la  this 
app^L 

Learned  connsel  for  appellant  rely  upcm 
the  case  of  State  Bank  Cumberland  Sav- 
inga  ft  Trust  Co..  168  N.  a  606.  86  S.  D.  S, 

R,  A.  lOlBD,  1138;  Bank  of  St  Albans  v. 
Farmers*  ft  Medianics*  Bank,  10  Vt  141,  88 
Am.  Dec.  188. 

The  flrat  of  the  above  cases  la  compara- 
tively recmt,  the  opinion  having  bem  rwi- 
dered  by  the  Supreme  Court  of  North  Caro- 
lina In  lOlif.  The  facts  and  the  law  an- 
nounced as  appIicaUe  thereto,  r^wrted  in 
the  syllabus  to  that  case  In  168  N.  C.  006,  85 
B.  E.  5,  L.  B*  A.  1915D,  1138,  are  as  foUowa: 

"Plaia^  bank,  which,  fn  the  course  of  busi- 
neBS,  received  through  another  bank  a  check 
purporting  to  be  drawn  on  it,  and  Indorsed  by 
a  third  person,  whose  signatures  were  both 
forged,  and  which  had  been  cashed  by  defend- 
ant bank,  in  reliance  upon  the  indoreement, 
'All  prior  Indorsements  gnaranteed,'  and  tbe 
custom  to  take  such  checks  relying  upon  tbe 
exercise  of  due  diligence  on  tbe  part  of  tbe 
bank  first  cashing  it,  could  not  recover  the 
amount  paid  on  the  forged  check,  as  It  should 
know  tbe  signature  of  the  drawer.  Its  own  de- 
positor.** 

This  doctrine  has  no  ai^iUcatlon  to  the 
facts  of  this  record.  Here  its  cashier's  check 
niade  tbe  appellee  both  the  drawer  and  tbe 


drawee.  In  this  case  ttie  drawee  was  not  re- 
lulred  to  know  the  signatures  of  the  indorsers. 
To  apply  the  doctrine  of  State  Bank  v.  Cnm- 
berland  Savings  ft  Trust  Go.«  soiva,  to  the 
facts  of  this  record  would  be  to  Ignore  a 
wholesome  prlndple  of  natnral  Justice  and 
equity  which  has  also  been  throughly  estab- 
lished aa  a  rule  of  law,  to  wit:  That  u  be- 
tween two  innocent  partlea  to  a  transaction 
whidb  must  result  in  financial  loss,  the  loss 
must  fall  upon  that  (me  whose  acta  contribut 
ed  moat  to  produce  It.  The  prlndple  la  wdl 
ezprMaed  In  the  case  of  Danvera  Bank  v. 
Salem  Bank,  ISl  Mass.  280,  24  N.  B.  44.  21 
Am.  St  Rep.  450.  as  follows: 

"Where  a  loss  which  must  be  borne  by  one 
of  two  parties  alike  innocent  of  the  forgery  can 
be  traced  to  tbe  neglect  or  fault  of  either,  it  is 
reasonable  that  It  should  he  borne  1^  bim, 
evea  if  innocent  of  any  intentional  fraud, 
through  whose  means  It  has  sncceeded.  •  •  * 
To  entitle  tbe  holder  to  retain  money  obtained 
by  a  forgery,  he  should  be  able  to  maintain  that 
the  whole  reeponsibillty  of  determining  the 
validity  of  tbe  signature  was  placed  upon  the 
drawee,  and  tbat  the  vigilance  of  the  drawee 
was  not  lessened,  and  tbat  he  was  not  laUed 
into  a  false  security  by  any  disregard  of  doty 
on  his  own  part,  or  by  the  failure  of  any  pre- 
cautions which,  from  his  implied  assertion  In 
presenting  the  check  as  a  saffident  voucher, 
the  drawee  had  a  right  to  believe  he  bad  taken. 
*  •  •  When  this  check  was  forwarded  by  the 
defendant  for  redemption,  tbe  plaintiff  was 
without  the  means  It  would  bare  had  if  it  had 
been  presented  at  its  own  counter  of  ascertain- 
ing the  character  of  the  person  offering  it  It 
bad  a  right  to  believe  that  the  defendant  in 
cashing  a  check  pnrporting  to  be  drawn  by 
one  not  its  owd  customer,  or  entitled  to  draw 
upim  it  had  by  the  neual  and  proper  investiga- 
tion satisfied  itself  of  its  anthentlelty.  The  In- 
dorsement, which  was  sot  necessary  to  the 
transfer  of  the  check,  was  a  guaranty  of  tbe 
signature  of  the  drawer,  and  the  plaintiff  bad  a 
right  to  believe  tbat  the  indorser  was  known 
to  the  defendant  by  proper  inquiry." 

See,  also,  People's  Bank  v.  Franklin  Bank, 
88  Tenn.  299,  12  S.  W.  716,  6  L.  R,  A.  724, 
171  Am.  St  R^.  884;  Farmers'  National 
Bank  of  Augusta  v.  Farmers'  ft  Traders' 
Bank  of  MaysvUIe,  159  Ey.  141,  166  S.  W. 
986,  L.  R.  A.  1915A,  77 ;  Curetmi  v.  Farmers' 
State  Bank,  227  S.  W.  423. 

The  rule  Invoked  by  appellant  Is  an  ex- 
ertion to  tbe  rule  that  money  which  has 
been  paid  through  a  mistake  can  generally 
be  recovered.  This  exception  is  mentioned 
by  Judge  Riddlck,  speaking  for  the  court  In 
LeFayette  v.  Merchants'  Bank,  78  Ark.  561, 
566,  84  S.  W.  700,  68  L.  R.  A.  231,  106  Am. 
St  Rep.  71.  This  exertional  rule,  how- 
ever,  as  held  in  the  case  of  Farmers'  National 
Bank  of  Augusta  v.  Farmers*  ft  Traders' 
Bank  of  Hayeavlll^  supra,  does  not — 

"require  the  drawee  bank  to  know  the  rigna- 
ture  of  an  indorser;  that  burden  la  upon  ths 
holder,  who  is  bonnd  to  know  tbat  the  pra- 
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TioQs  indorBcmeiite,  Indndins  tliat  of  the  payee, 
are  in  the  handwriting  ot  the  parties  whose 
names  appear  tipon  the  chedci  or  were  dtdy 
■nthoilsed  1v  than.'' 

In  Flnt  NstlMial  Bank  t.  Nortaiwestem 
National  Bank,  162  ni.  296,  88  N.  B.  789. 
2B  Z«  B.  A.  289,  48  Am.  Bt  Bep.  247,  It  ia 
held  (qnotlng  ayUabaiO: 

"A  bank  indorsing  and  collecting  a  check 
wairants  the  genafnenaas  of  all  the  pre-extsting 
mdonemeDta  thereon,  Indndlng  the  indorse- 
ment of  the  reipeetlTe  payees  named  In  aach 
cheek,  and  Is  answerable  for  moneys  received 
by  It  if  any  of  sneh  Indorsements  are  fcwgeries." 

In  the  case  of  Scbaap  t.  First  National 
Bank  of  rt  Smith.  13T  Ark.  251,  208  S.  W. 
80p,  we  said: 

"In  other  words,  tke  tme  owner  of  a  cheek 
with  a  forged  or  ananthorlsed  indorsement  may 
ratify  the  act  of  a  bank  In  receiving  it  In  that 
condition,  and  collecting  the  proceeds  or  pay- 
ing them  oat  without  anthority,  and  yet  not 
ratify  the  forged  or  nnauthorized  indorsement. 
In  SQch  cases,  the  bank  cannot  avoid  liability 
by  showing  that  Its  eondnct  was  governed  by 
good  faith,  and  the  payee  la  entitled  to  recover 
□nIesB  he  has  been  guilty  of  Crand  or  negli- 
gence in  the  matter." 

The  facts  of  this  record  show  that  the 
appellee  was  not  guilty  of  any  fraud,  and  If 
it  conM  be  said  to  be  in  the  least  negligent, 
its  negUg^ce  In  a  measare  was  superinduced 
by  the  IndorsemeDt  of  the  appellant,  which 
was  calculated  to  Inll  the  appellee  Into  a 
sense  of  security  In^  reliance  upon  such  in- 
dorsement, and  tbweby  lessened  the  dili- 
gence which '  it  Anibtless  otherwise  would 
have  exerclBed. 

It  follows  that  the  rulings  of  the  drcolt 
court  are  in  aU  things  correct,  and  its  jadg- 
mmt  i»  that^an  affirmed.  .  . 


QEORGE  v.  STATE.    (No.  9.) 
(Snpreme  Oonrt  of  Arkansas.  May  28, 1921.) 

1.  Criafaal  law  «S9450— Testimony  of  witaeas 
as  to  what  oertala  fact  Indicated  properly 
•xdnded. 

Where  one  aecDsed  of  marder  and  his  vic- 
tim met  on  a  stairway,  and  a  witness,  who  did 
not  see  the  parties  at  the  time  and  bad  no 
personal  knowledge  of  their  relative  positions, 
was  asked  what  the  an>earBncs  of  «  Ireshly 
scraped  place  on  the  third  step  indicated,  the 
court  properly  sustained  an  objection,  and  con- 
fined the  witness'  testimony  to  what  he  saw, 
since  the  Inference  celled  for  was  for  the 
Jury. 

2.  HonloWe  «s9300(8)  —  lastniotlaa  aocused 
oould  not  plead  self-defenss,  if  aMreasor, 
held  not  ahstraot 

Where  the  testimony  in  a  prosecution  for 
mnxder  warranted  a  finding  that  d^endant  ma 
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the  aggressor,  Instroctions  that  If  he  was  the 
aggressor  he  could  not  plead  self-defense  were 
not  objectionable  as  being  abstract. 

3.  Criminal  law  «ss>805( I)— Separate  lastnc- 
tlons  on  dtffsrent  phases  of  eases  aot  preja- 
dlelal,  where  both  eorraet. 
Where  one  Instruction,  In  a  prosecution 
for  murder,  correctly  instructed  the  jury  that 
one  may  not  kill  another,  even  In  self-defense, 
except  as  a  last  resort,  and  when  he  has  done 
all  in  his  power  consistent  with  bis  safety  to 
avoid  the  danger,  and  another  correctly  de- 
clared the  law  in  respect  to  the  appearance 
of  danger  aa  defendant  saw  it,  defendant  was 
not  prejudiced  by  the  court's  dealing  with  dif- 
ferent phases  of  the  case  in  separate  instruc- 
tUms. 

Aroaal  fnm  CXrcoit  Court,  White  Ooaa- 
^;  J.  M.  Ja<!kBon,  Judge. 

Lee  George  was  ctmvlcted  of  murder  In  tbo 
second  degree,  and  he  appeals.  Affirmed. 

J.  N.  Bachels,  of  Searcy,  and  O.  G,  McKay, 
of  Bald  Knob,  for  appellant. 

J.  S.  UUey,  Atty  Qea.,  and  mbett  Godwin 
and  W.  T,  Hammock.  Aort.  Attyn.  Gen..  Cor 

the  State. 

SMITH,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree  fOr  killing  Bliss 
Chatman.  He  admits  the  testimony  Is  legal* 
ly  suffldent  to  sc^iport  the  verdict,  but  in- 
sists that  error  was  committed  in  nclading 
testimony,  and  )n  giving  and  in  refusing  In^ 
structions. 

According  to  appellant,  he  and  deceased 
were  good  friends  prior  to  the  time  of  the 
killing,  and  spent  much  of  their  time  to 
getber.  A[^ellant  testified  that  some  mtHiey 
and  a  razor  and  some  other  personal  efTects 
were  stolen  from  a  dresser  In  his  room,  and 
he  had  reason  to  suspect  the  deceased  had 
taken  them.  He  further  testified  that  Chat- 
man  had  made  an  insulting  proposition  to 
bis  wife;  but  that  fact  had  not  been  com- 
municated to  him  by  her  at  the  time  of  the 
killing.  He  went  to  see  Chatman  about  the 
lost  articles,  and  upon  meeting  him  Inquired, 
"BUas,  what  do  you  mean  — T'  But  the 
question  was  not  completed,  as  deceased  Im* 
mediately  assaulted  him.  It  Is  the  theory 
of  the  defense  that  Chatman  supposed  appel- 
lant was  Inquiring  about  the  Insult  to  his 
wife,  and,  believing  he  was  about  to  be  as- 
saulted, if  not  killed,  he  made  such  a  vigorous 
assault  on  appellant  aa  that  appellant  was 
compelled  to  shoot  in  his  necessary  self-de- 
fense, when.  In  fact,  appellant  had  no  pur- 
pose of  provoking  a  difficulty,  and  Intended  by 
his  question  only  to  inquire  about  the  lost 
articles. 

The  testimony  on  the  port  of  ttxe  state  is  to 
the  effect  that  appellant  armed  himself  and 
went  in  seardi  of  CSiatman.  and  assaulted 
him  as  soon  as  he  found,  him,  and  killed  him 
by.,  shooting  him. 


Tor  other* 
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[1]  Hie  men  met  od  a  stairway,  and  a  wlt- 
neas,  Foster,  was  a^ed  about  a  fresbl^ 
scraped  place  on  the  third  step  from  the  bot- 
tom. Foster  was  asked  what  the  appearance 
of  the  place  indicated,  and  the  court  sustain- 
ed an  objection  to  that  question,  and  In  do- 
ing BO  said:  "Let  Uie  witness  state  what  he 
saw."  The  court  was  correct  In  this  ruling. 
The  witness  did  not  see  the  parties  at  the 
time  of  the  difficulty,  and  had  no  personal 
knowledge  of  their  relatlre  positions  on  the 
stairway,  and  his  testimony  was  properly  con- 
fined to  a  statement  of  what  be  saw.  ^e 
Inferences  dedudble  from  the  appearance  of 
flie  scraped  place  on  the  step  were  for  the 
Jury,  and  not  for  the  witness,  to  make. 

[2]  Or'er  appellant's  objection  the  court 
save  the  following  instruction: 

"Yon  are  farther  instructed  that  if  yon  find 
from  the  evidence  in  this  case  that  the  defend- 
ant, Lee  George,  was  the  aggressor  lo  the  diffi- 
ealty  or  that  he  mutually  engaged  in  the  diffi- 
call7,  be  cannot  plead  self-defense  in  Juatlfi- 
eatioD  of  his  act  In  shooting  and  killing  the 
deceajsed.  Bliss  Caiatman." 

This  was  an  oral  fnstrucUon.  In  addltlini, 
there  were  written  instructions  numbered  1 
and  2  which  deal  with  the  same  phase  of  the 
case.  These  Instructions  told  the  Jury  also 
Qiat  If  appellant  was  tbe  aggressor,  be  would 
bare  bad  no  rltfit  to  kill  flie  deceased;  but 
flie  written  instructlonB  contained  this  qaoM- 
flcatlon: 

"Unless  he  in  good  faith  withdrew  from  the 
conflict  as  far  as  he  could,  and  did  all  In  liis 
power  consistent  with  his  safety  to  avoid  the 
danger  and  avert  the  necessity  of  killing  the 
deceased." 

The  court  would,  no  doubt,  have  qualified 
the  oral  instruction  to  conform  to  the  writ- 
ten instructions  had  that  point  been  made. 

But  the  absence  of  this  qualification  from 
tbe  oral  instruction  does  not  appear  to  have 
been  the  ground  of  the  objection  to  It.  The 
objection  is  that  tbe  instructions  on  that 
phase  of  the  case  were  abstract,  in  that  there 
was  no  testimony  that  appellant  was  the  ag- 
gressor. Counsel  la  mistaken  In  this  conten- 
tion. According  to  appellant's  own  testimony 
be  was  hemmed  In  by  deceased  on  the  stair- 
way and  viciously  assaulted;  but  tlie  Jury 
did  not  accept  that  version  of  the  difficulty 
as  the  truth.  As  has  been  said,  the  testi- 
mony fully  warranted  a  finding  that  appel- 
lant was  the  aggressor  throughout. 

[3]  Over  appellant's  objection  the  court 
^ve  an  instruction  nnmbered  8,  which  reads 
as  follows: 

"No.  3.  You  are  instracted  that  the  law  has 
such  regard  for  the  sanctity  of  human  life  that 
one  person  may  not  kill  another,  even  in  his 
necessary  self-defeuae,  except  as  a  last  resort, 
snd  when  he  has  done  all  in  bla  power  con- 
sistent with  his  safety  to  avoid  the  danger 
and  avert  the  necesait;  of  the  killing;  so,  in 
Cbis  case,  if  you  find  from  the  evidence  and 


eircnmatances,  beyond  a  reasonable  doubt,  that 
the  defendant  could  have  reasonably  avoided 
the  danger  to  himself  and  averted  tbe  necessity 
of  killing  tbe  decease^  it  was  bis  duty  to  have 
done  so.** 

The  objection  to  tbls  Instruction  Is  that  it 
leaves  out  at  account  tbe  appearance  of  dan- 
ger as  appellant  saw  It  The  Instruction  Is 
a  correct  declaration  of  tbe  phase  of  tbe  case 
with  which  it  dealt,  and  another  Instruction 
dealt  with  the  appearance  of  danger  as  the 
appelant  saw  it,  and  correctly  declared  tbe 
law  in  that  respect. 

No  Instruction  could  declare  Hie  wbole  law 
In  tbe  case,  and  an>ellant  was  not  prejudiced 
by  the  action  of  the  court  In  dealing  with 
dlfferoit  phases  of  tbe  case  In  separate  in- 
strucUons,  Inasmudi  as  each  Instruction  cor* 
rectly  dedared  tbe  law  applicable  to  tbe 
phase  of  the  case  with  wbldi  It  dealt 

Aiq^dlant  adted  a  ntmiber  of  luRtructtona, 
which  were  refused.  But  these  InstructloDs, 
in  so  far  as  they  correctly  declared  tbe  law 
applicable  to  the  Issues  raised,  were  covered 
by  other  instructions  which  were  given. 

No  error  appearing,  tbe  Judgment  Is  af- 
firmed. 


FARMERS'  BANK  &  TRUST  CO.  V.  BOS- 
HEARS.   (Ns.  2.) 

(Supreme  Oourt  of  Arksnsas.  May  23,  192L) 

1.  Banks  asd  banklag  «s>l2l— Bask,  receiving 
deposits  after  honre,  cannot  escape  liability 
for  deposit. 

Where  it  was  the  custom  of  employees  of  a 
bank  to  receive  deposits  after  the  usual  bank- 
ing hours  to  accommodate  belated  customers, 
the  bank  cannot  escape  liability  tor  a  deposit 
so  received  on  account  of  Ae  time  (tf  the  de- 
posit. 

2.  Banks  and  banking  «=>)54(9)  —  Whether 
objection  by  oustosier  to  statamest  not  show- 
ing deposit  nado  withli  reasonable  tine  a 
Jury  question. 

In  an  action  against  a  hank  by  Its  ens- 
tamer  to  recover  a  deposit  claimed  to  have 
been  made  by  him,  but  denied  by  the  bank, 
whether  or  not  the  objection,  made  by  plaintiff 
customer  to  the  statement  of  bis  account  ren- 
dered by  the  bank,  not  showing  the  deposit  was 
within  a  reasonable  time,  Aeld  a  question  for 
tbe  jury  under  tbe  evidence, 

3.  Banks  and  banking  «s>l54(8)  —  Evideaoe 
held  to  warrant  Inference  customer  was  dili- 
gent In  protesting  failure  of  bank  to  ebow 
deposit  on  statement  rendered. 

In  an  action  against  a  bank  by  its  customer 
to  recover  a  deposit  claimed  to  have  been  made 
by  hiim,  but  denied  by  the  bank,  evidence  held 
to  warrant  the  jury  in  drawing  tbe  inference 
that  plaintiff  customer  proceeded  with  proper 
diligence  in  presenting  his  protest  to  the  bank 
when  be  received  a  statement  not  showing  tiie 
deposit,  and  that  sacb  protest  wan  made  vdtUn 
reasonable  time  in  view  of  tbe  drcumstances. 
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4.  Banks  utf  bufclRB  «s»IS4(8)  —  EWdMca 
held  to  warraRt  flndlag  deposit  made. 

In  an  ectioD  against  a  back  by  Its  customer 
to  reeoTer  a  deposit  claimed  to  hare  beeo  made 
bj  him,  bat  denied  by  the  bank,  evidence  }uM 
sufficient  to  warrant  tbe  jury  in  finding  that 
plaintiff  cnstomor  deposited  the  bucd  mentioned 
in  the  maimer  whicik  he  described  in  Us  tea- 
timoQj. 

An>eal  from  Gircalt  Court,  H]s8l8flUl>pl 
Oounty ;  R.  H.  Dudl^*  Judge. 

Action  by  B.  Boshears  against  the  Farmers' 
Bank  &  Trust  ComEtaoy.  From  judgment  for 
plalntur,  defendant  appeals.  Affirmed. 

Davis,  Costen  &  Harrison,  of  BlytbevUle, 
for  appellant. 

A.  O.  Uttie,  of  BlythevlUe,  and  Arthur  U 
Adams,  of  Jonesboro,  for  appellee. 

McCULLOCH,  C.  J.  Appellant  Is  a  bank- 
ing corporation  engaged  In  business  In  the 
dty  of  Blytheville,  In  this  state,  and  during 
the  autumn  of  the  year  1919,  appellee,  a 
farmer  living  8  or  10  miles  oat  In  the  coun- 
try from  Blytheville,  was  one  of  Its  depoel- 
tom.  He  claimed  that  he  made  a  deposit  of 
$250  oQ  October  17, 1919,  which  does  not  ap- 
pear to  his  credit,  and  on  the  refusal  of  the 
bank  to  place  It  to  his  credit  he  Instituted 
this  action  to  recover  that  sum. 

The  issues  in  the  case  are  'whether  the 
amount  was  deposited  by  appellee,  as  claim- 
ed by  him ;  whether  the  deposit  was  received 
by  an  emidoyee  of  the,  bank,  If  at  all,  at  such 
time  as  they  were  authorized  to  receive  de- 
posits; and  whether  appellee  Is  precluded 
from  recovery  of  the  sum  1^  his  follure  with- 
in apt  time  to  make  objection  to  the  account 
rendered  him  by  the  bank. 

Appellee  was  a  tenant  <m  the  farm  of  a 
Mr.  Gay,  who  was  formerly  the  president  of 
appellant  bank,  and  at  the  time  of  the  trans- 
action in  controversy  was  one  of  Its  directors. 
According  to  appellee's  testimony  he  brought 
cotton  to  Blytheville  on  October  17,  1919, 
and  after  selling  It  he  and  Mr.  Gay  bad  a 
settlement  of  their  accounts,  and  he  paid 
Mr.  Gay  a  small  balance  due  him,  and  that, 
having  the  sum  of  $250  left  out  of  the  pro- 
ceeds of  the  cotton,  he  deposited  it  in  ai>- 
pellant  bank.  He  described  the  method  of 
deposit,  as  follows:  That  he  counted  out  the 
m<Kiey  to  Mr.  Qoy,  who  made  out  a  dq;>08lt 
slip  and  handed  it  to  Mr.  Cheatham,  the  as- 
sistant cashier,  who  accepted  the  money  and 
placed  the  letters  O.  E.  on  the  deposit  slip, 
with  his  initials  attached.  TUs  was  after 
the  usual  closing  time  of  the  bank,  but  the 
assistant  cashier  was  in  the  bank  at  the  time, 
and  received  this  deposit.  Appellee  testified 
further  that  he  was  accustomed  to  making 
deposits  In  this,  way  after  the  usual  banking 
boors,  for  the  reason  that  he  came  a  long 
distance  with  his  cotton,  and  did  not  usually 
sell  it  until  after  the  bank  closed.  There 
was  other  testimony  tending  to  show  that  it 


was  the  custom  of  the  bank  to  receive  d^Kw- 
its  after  the  usual  banking  hours. 

The  testhiuHiy  adduced  by  appellant  tended 
to  show  that  the  money  was  never  received 
-by  the  bank  or  any  of  its  employees.  Cheat- 
ham testified  that  he  had  no  recollection  of 
the  deposit,  and  It  Is  shown  by  his  tesUmooy 
and  that  of  other  employees  that  the  deposit 
had  never  been  entered  on  the  books  of  the 
bank,  and  that  the  amount  of  funds  In  the 
bank  did  not  Indicate  that  they  exceeded  the 
amount  entered  on  the  Imm^s.  Mr.  Cheatham 
also  teatifled  that  the  Initials  on  tiie  deposit 
8lU»  held  by  appiellee  was  not  In  bis  hand- 
writing. 

On  October  21st  appellant  sent  to  appellee, 
by  mall,  a  statement  of  his  account,  which 
did  not  show  this  d^;>oslt  The  statement 
concluded  with  the  following  notice : 

"This  statement  Is  fumtshed  you  Instead  of 
balandng  your  passbook.  It  saves  you  the 
tronble  of  brining  yoor  passbook  to  the  hank 
and  waiting  for  it  to  be  balanced.  These  state- 
ments will  be  found  very  convenient  to  check 
up  and  file.  All  items  are  credited  subject  to 
final  payment.  Use  your  passbook  only  as  a 
receipt  book  when  making  deposits." 

Another  such  statement  was  furnished  In 
like  manner  on  December  16,  1919.  There  Is 
a  conflict  in  the  testimony  as  to  when  appel- 
lee made  objection  to  the  bank  that  his  ac- 
count was  not  correctly  set  forth  in  the  state- 
ment furnished  to  him.  He  testlflied  that  he 
made  the  discovery  In  three  or  four  days 
after  he  received  the  statement  by  checking 
up  the  account  with  his  deposit  slips  at 
home;  that  because  of  the  fact  that  Mr.  Gay 
was  one  of  tlie  directors  of  the  bank  he  had 
made  the  deport  through  the  latter,  and 
waited  to  see  him  before  making  his  protest 
to  the  bank,  and  that  It  was  several  weeks 
before  he  could  find  Mr.  Gay  In  town.  He 
testified  that  at  the  first  opportunity  he  pre- 
sented the  matter  to  Mr.  Gay,  and  that  they 
went  to  see  the  cashier  of  the  bank,  and  pre- 
sented the  d^osit  slip,  showing  the  deposit 
of  this  amount  on  the  date  mentioned. 

The  issues  were  properly  submitted  to  the 
Jury,  and  the  court,  among  other  Instruction^ 
gave  the  following: 

"Even  though  yon  nay  believe  from  the  evi- 
dence that  the  deposit  in  question  was  r^ 
ceived  by  the  officers  of  the  bank,  if.  you  fur- 
ther find  and  believe  from  the  evidence  that 
thereafter  the  plaintiff,  Boshears,  received  a 
statement  or  statements  from  the  bank,  show- 
ing the  amount  of  the  deposits  made  by  him  and 
the  charges  against  Us  account,  as  shown  by 
the  vouchers,  and  upon  receiving  such  state- 
ment or  statements  he  did  not  in  a  reasonaUs 
time  thereafter  notify  the  bank  of  the  errors 
here  complained  of.  and  that  such  failure  upon 
bis  part  to  so  notify  the  bank  occasioned  injury 
to  tiie  bank,  yon  will  find  for  the  defendant" 

[1,  2]  The  contention  of  app^lant's  counsd 
is  that  the  court  should  have  giv«i  a  p^emp* 
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tory  iiistmctlon  for  the  reason  ttiat  tbe  un- 
disputed evidence  shows  tbat  the  money  was 
received  by  the  bank's  employees,  If  at  all, 
after  banking  hours,  when  there  was  no  of- 
ficer* to  receive  such  depoalt  and  also  the 
fact  that  the  undisputed  evidence  shows  that 
ai^llant  waited  an  unreasonable  length  of 
time  before  he  made  objection  to  the  stat^ 
ment  sent  to  him,  omitting  this  deposit  We 
think  the  contention  of  connsd  In  both  re- 
spects Is  unfonnded.  There  Is  testinaony 
tending  to  show  that  It  was  the  custom  of 
the  employees  of  the  bank  to  receive  d^^osits 
In  the  bank  after  the  usual  banking  honrs 
for  the  purpose  of  accommodating  belated 
customers.  The  testimony  also  warranted  a 
submission  of  the  Issue  as  to  whether  or  not 
the  objection  made  by  app^lee  to  the  state- 
ment of  hla  account  was  within  a  reasonable 
time.  The  rule  approved  by  this  court  In 
several  cases  was  stated  by  the  Suprrane 
Court  of  the  United  States  in  Leather  Manu- 
facturers' Natlraal  Bank  t.  Hor^n,  117  U. 
S.  06,  6  Snp.  Ot  eS7.  29  Ii.  Ed.  811.  as  fol- 
lows: 

"While  no  rule  can  be  laid  down  that  win  cov- 
er every  transaction  between  a  bank  and  its 
depositor,  it  la  sufficient  to  say  that  the  latter's 
doty  ia  disdiarged  when  he  exerciaes  sncb  dili- 
Kence  as  is  required  by  the  drcumstauces  of  the 
particular  case,  including  the  relations  of  the 
parties,  and  the  establldied  or  known  usages 
of  banking  business.''  'Oitisens'  Bank  &  Trust 
Co.  T.  Hinkle.  126  Ark.  266,  1S»  S.  W.  679; 
Bank  of  Black  Rock  T.  B.  Johnaon  ft  Son  Tie 
Co.,  229  S.  W.  1. 

[3]  Considering  the  circumstances  under 
which  the  alleged  deposit  was  made  and  the 
circumstances  under  which  appellee  was  plac- 
ed when  he  received  the  notice  omitting  this 
deposit,  we  think  that  the  trial  Jury  was  war- 
ranted in  drawing  the  Inference  that  appel- 
lant proceeded  with  proper  diligence  in  pre- 
senting his  prot^t  to  the  bank,  and  that  it 
was  made  within  a  reasonable  time,  consid- 
ering all  those  drcumstances. 

[4]  The  testimony  was  conHicting  as  to 
whether  or  not  the  deposit  was  actually  made, 
but  there  was  sufficient  evidence  to  warrant 
the  jury  in  finding  that  appellee  deposited 
the  sum  mentioned  In  the  manner  which  he 
described  in  his  testimony. 

Judgment  Is  therefore  affirmed. 


MEYiER  at  al.  V.  BOARD  OP  IMP.  PAVING 
DI8T.  NO.  3.  (No.  7.) 

(Supreme  Court  of  Arkansas.  May  23,  1921.) 

I.  Municipal  oorporatlons  ®=35I3(5)  —  After 
expiration  of  time  to  question  validity  of  im- 
provement assessments,  third  persons  oannot 
be  made  parties. 
After  expiration  of  the  30-day  period  lim- 
ited by  Crawford  ft  Moses*  Dig.  |  5668,  to  at- 


tack improvement  ordinances,  thli^  persona  who 
are  not  parties  to  actions  previously  instituted 
cannot  become  party  i^aintiSB,  and  by  adopting 
the  pleadings  of  the  original  parties  attMxA  the 
validly  of  the  assessment. 

2.  Municipal  oorporatlons  ^s>4SB,  489(3)  ~ 
Slgaing  of  petition  for  improvement  district 
does  not  estop  petitioners  from  attacking  or^ 
iHnancee  on  the  gronnd  that  ttey  exoeeded  the 
law. 

Petitioners  for  ereatloiL  of  mmddpal  Im- 
provement districts  may  attack  the  validity  of 
ordinances  creating  the  dlstriets  on  the  gronnd 
that  the  law  was  not  followed,  for  the  petitiona 
conferred  no  authority  b^nd  the  statute. 

3.  Municipal  oorporatlons  «s>488,  489(1)  — 
Proper^  owners  may  estop  tiiemselves  to  at- 
taolc  validity  of  Improvement  districts. 

Where  property  owners  know  that  the  com- 
missioners of  imiHTivement  district  are  exceed- 
ing their  authority,  they  may  by  affirmative  act 
estop  themselves  from  thereafter  questloniag 
the  legalitr  of  the  commissioner)^  action. 

4>  Mnnldpal  corporations  ^s>450(2)— BMida- 
ries  of  Improvement  dlstrlot  sufficient. 

Boundaries  of  an  improvement  district 
which  was  described  as  along  B.  street,  thence 
to  the  point  of  beginning,  is  not  open  to  at- 
tack becaose  B.  street  did  not  extend  to  the 
point  of  beginning,  another  street  intervening; 
for  the  line  between  two  fixed  points  is  definite, 
and  both  coarse  and  dlstanco  yields  to  fixed 
monuments. 

5.  Boundaries  «=93(3)  —  Coiine  wmt  dictam 
yield  to  fixed  monuments. 

Both  conrse  and  distance  yield  to  flxed  mon- 
uments in  land  surrey. 

6.  Munidpal  oorporallow  <C3463— AuosSmsit 
for  street  Inprovsments  open  to  attaok  as 
exoeeding  20  per  oeat  nnlt. 

Where  the  report  of  conunissioners  of  an 
improvement  district  incladed  an  item  for  un- 
foreseen expenses,  and  the  estimated  cost  In- 
cluding tliat  item  exceeded  the  20  per  cent, 
limit  fixed  by  statute,  the  assessment  cannot  be 
upheld  on  the  themy  that  the  item  might  not 
be  needed. 

7.  Munli^l  oorporalloH  <pj4<D  That  prop- 
erty In  Improveneat  dlstrlot  abntted  on 
streets  already  paved  should  bo  oonsldered. 

In  determining  benefits  from  street  im- 
provements, the  fact  that  some  property  abut- 
ted on  streets  already  paved,  which  gave  the 
owners  aecess,  should  be  considered. 

8.  Manldpal  oorporatlons  i&«j<10  — Coastruc- 
tioR  of  Improvements  by  owner*  should  ha 
oonsldered  by  eommlssloners  of.  Inprovenent 
districts. 

Under  Crawford  ft  Moses*  IMg.  |  6672,  the 
commissioners  of  an  improvement  district 
should,  where  owners  of  property  therein  had 
previously  constructed  individual  improvements, 
determine  whether  they  are  of  value,  so  as  to 
warrant  allowance  therefor  on  account  of  the 
assessment,  and  the  rejection  of  all  claim  for 
aUowanee  la  wror. 
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9.  MuRlcrpal  oorporatlona  ^s»439  —  That  bet- 
terments assessed  equal  to  the  estimated  cost 
of  Improvement  no  grouad  for  objection. 

Property  ovnere  caonot  object  tbat  the  bet- 
termeots  aeseBsed  exactly  eqoal  the  cost  of 
improvements,  for  the  asseBSing  officers,  if  act- 
ing honestly  and  impartially,  may  condode  that 
the  betterment  will  exceed  Uie  coat,  and  tiiey 
may  proportionately  reduce  their  estimate  of 
bettermenta,  ao  tbat  the  total  betterments  ai< 
•eased  diall  not  exceed  the  known  estimatea 
ot  coat,  slthongh  in  no  erent  can  the  cost  ex- 
eoed  the  bettmnents. 

10.  MstMpsI  eeriMratlena  «  iiW(S)  — TestI- 
■iMiy  that  separate  Inproveaeiits  onld  be 
oststnKtsd  as  aaa  will  sot  mroone  pra- 
aamptloa  la  favor  af  Isfall^  af  aapsrats  dis- 
tricts. 

Where  separate  diatrlcta  for  paving  and 
guttering  streets  were  attacked  oa  the  ground 
that  the  work  was  In  reality  a  single  improve- 
ment, and  that  the  estimated  coet  exceeded  the 
20  per  cent,  tax  limit,  testimony  by  a  contrac- 
tor that  snch  work  was  essentially  one  improve- 
ment is  inadmissible,  for  it  does  not  rebut  the 
prima  fade  presumption  arising  from  the  peti- 
tion of  proper^  owners  for  and  the  ordinances 
estshliahing  audi  districts,  and  it  is  necessary 
to  ahow  that  It  would  be  bmpracticaUe  to  make 
MM  imiHroTement  without  the  other. 

Appeal  from  Crawford  Chancery  Gonrt; 
J.  Y.  Bonrland,  Chancellor. 

Consolidated  aalta  bf  H.  F.  Meyer  and  otti- 
ara  agalnat  the  Board  ot  ImiiroTeoient  of 
Paving  District  Mo,  8.  From  a  decree  dls- 
nisaing  tbe  salts,  plalntUEs  appaaL  Berera- 
ed  and  remanded. 

Starblrd  tc  Starblrd,  of  Alma,  and  Joseph 
B.  Brown,  of  Ft.  Smith,  for  appellanta 
B.  L.  Blatlock,  of  Van  Buren,  for  appellee. 

SMITH,  J.  On  September  9,  1919,  an  or^ 
dtnance  was  passed  by  the  council  of  the  dty 
of  Van  Buren  creating  paving  district  No.  8 
for  the  purpose  of  paving  certain  streets 
therein  designated.  On  the  same  day  the 
conndl  passed  an  ordinance  creating  curb 
and  gutter  district  No.  1  for  the  purpose  of 
curbing,  guttraing,  and  draining  the  streets 
which  were  to  be  paved  by  paving  district 
No.  8. 

Within  the  time  limited  by  law,  J.  L.  Bea, 
J.  H.  Butler,  and  H.  F.  Meyer  filed  suits  at- 
tacking the  two  districts  on  numerous 
grounds.  About  the  same  time  M.  L.  Garrett 
and  W.  J.  Martin  filed  suits  for  the  same 
purpose.  All  these  plaintiflFs  had  signed  the 
petitions  for  both  Improvements.  The  causes 
were  consolidated  and  tried  together,  and 
from  a  decree  dismissing  these  tnlts  for  want 
of  equity  is  this  appeal. 

The  districts  are  attadred  on  the  f<fllow- 
ing  grounds: 

(1)  That  the  Iwundaries  of  Qie  districts 
have  not  been  designated  with  the  certainty 
rwiulred  by  sftitute. 


(2)  That  the  commissioners  of  the  district 
and  the  dty  council  have  assessed  and  levied 
more  than  20  per  centum  of  the  value  of  the 
real  estate  according  to  the  last  county  as- 
sessment 

(3)  That  the  assessors  specifically  refused 
to  consider  the  present  condition  of  appel- 
lants' lands  In  the  districts  by  reas<m  of  their 
paving  needs  being  wholly  or  partly  supplied 
by  public  and  private  pavements  and  Im- 
provements already  buUt. 

•  (4)  Tbe  fact  that  the  asseasmenta  are  an 
expmse  spread  upon  the  districts,  and  are 
not  Bpedal  benefits  oijoyed  by  awellants' 
■lands  fttlrly  aasesaed  ai^st  them. 

(6)  That  the  Improvements  proposed  as 
separate  improvements  constitute  In  fact  a 
single  Improvement,  the  cost  of  which  very 
largely  exceeds  20  per  cent,  of  the  value  of 
the  real  estate  lying  In  the  district 

In  answer  to  these  objections  it  is  first  cm- 
tended  on  behalf  of  the  districts  that  tbe 
plaintifCs  are  estopped  to  raise  these  ques- 
tions for  tbe  reason  that  they  had  signed 
the  petltl(nis  for  the  creatitm  of  the  dlatrtcts. 
The  court  below  appeared  to  have  had  this 
view,  and  permitted  other  property  owners 
who  had  not  signed  the  petitions  to  become 
parties  plaintiff  to  tbe  suits,  and  the  trial 
proceeded  in  tbe  name  of  tbese  new  parties 
to  a  final  decree. 

[1]  We  think  tbe  court  should  not  have 
permitted  the  new  parties  to  be  made  plain- 
tiffs. Sevffl»l  months  had  then  expired  since 
tbe  publication  of  the  notices  of  the  ordi- 
nances creating  the  districts ;  and  the  effect 
of  tbe  court's  action  was  to  permit  these  pex^ 
sons,  by  adopting  tbe  pleadings  of  tbe  per- 
sons whose  names  are  set  out  above,  to  pros- 
ecute litigation  vblch  the  statute  required 
them  to  begin  within  SO  days. 

Section  6668,  0.  &  M.  Digest,  prescribes 
the  period  of  limitation  for  the  institution  of 
sultb  to  test  tbe  validity  of  these  ordinances, 
and  Is  as  follows: 

"Sec.  6668.  Within  thirty  days  after  the 
passage  f>f  the  ordinance  mentioned  above,  the 
recover  or  dty  derk  sltall  publish  a  copy  of 
it  in  some  newspqMr  published  in  such  town 
or  d(7  for  one  time.  And  all  persons  who  shall 
fail  to  begin  legal  proceedings  within  thirty 
days  after  snch  publication  for  the  purpose  of 
correcting  or  invalidating  sudi  assessment  sliall 
be  forever  barred  and  prednded." 

[2]  We  think,  however,  the  court  was  In 
error  In  dismissing  the  plaintifTs*  complaint 
because  they  had  signed  tbe  petitions  for  the 
districts.  The  petitioners,  in  signing  the  pe- 
titions, consented  only  that  the  law  he  fol- 
lowed, and  the  petitions  themselves  conferred 
no  authority  beyond  the  statute.  Bayder  v. 
Warrick,  133  Ark.  491,  202  S.  W.  831 ;  Nunes 
V.  Coyle,  230  S.  W.  11. 

[3]  Of  course,  where  property  owners  know 
that  the  commisalonera  have  exceeded  ttielr 
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authority,  tSey  may  do  8<Hne  affirmative  act 
which  will  estop  them  from  thereafter  ques- 
tioning the  legality  of  the  commissioners'  ac- 
tion, as  was  done  In  the  case  of  Hamwell  t. 
White,  115  Ark.  88,  171  S.  W.  108.  But  these 
plaintiffs  took  no  such  action.  They  merely 
petitioned  in  conformity  with  the  statute  for 
tlie  creation  of  the  districts. 

[4,  5]  We  think  the  boundarleB  of  the  dis- 
tricts were  suffletently  described.  The  ob- 
jection to  the  boundary  is  that,  after  reach- 
ing Bois  d'Arc  street,  the  boundary  is  de- 
scribed as  thence  northwesterly  along  Bois 
d'Arc  street  to  the  place  of  beginning.  Bois 
d'Arc  street  does  not  extend  to  the  place  of 
beginning.  Second  street  intervenes  between 
the  end  of  Bois  d'Arc  street  and  Main  street, 
the  place  of  beginning,  and  the  distance  Is 
three  blocks.  But  Second  street  Is  an  exten- 
sion of  Bois  d'Arc  street.  A  line  to  the  point 
of  beginning  from  Bois  d'Arc  street  Is  a 
straight  one,  and  this  part  of  the  boundary 
line — a  line  between  two  fixed  points — is 
therefore  definite  and  certain,  as  both  course 
and  distance  yield  to  fixed  monuments  In 
land  surveying.  Johnson  v.  Hamlen,  231  S. 
W.  6;  Doe  T.  Porter,  3  Ark.  18,  36  Am.  Dec. 
448;  Harrell  v.  Hill,  19  Ark.  102,  68  Am.  Dec. 
202;  Brown  v.  Hardin,  21  Ark.  324;  Chap- 
man &  Dewey  Lbr.  Co.  v.  Levee  Dlst,  100 
Ark.  94,  139  S.  W.  625 ;  Scott  v.  Dunkel  Box 
&  Lbr.  Co.,  106  Ark.  83,  152  S.  W.  1025;  Pas- 
<*al  V.  Swepston,  120  Ark.  230,  179  S.  W.  339. 

[t]  We  think  the  second  objection  is  well 
taken  in  so  far  as  it  applies  to  paving  dis- 
trict No.  3.  The  valuation  of  the  real  estate 
In  the  district,  as  shown  by  the  last  county 
assessment,  was  $418,420.  The  20  per  cent, 
limitation  fixed  by  statute  would  limit  the 
cost  of  any  improvement  In  that  district  to 
$83,684.  The  estimated  cost  of  the  paving 
is,  we  think,  $84,000,  which  Is,  of  course,  In 
excess  of  the  20  per  cent 

On  behalf  of  the  district  It  Is  Insisted  that 
the  estimated  cost  of  the  Improvement  Is  only 
$78,000.  The  controversy  about  the  esti- 
mated cost  arises  over  an  Item  of  $6,764, 
which  Is  designated  as  "unforeseen"  In  the 
report  of  the  board  of  commissioners  of  pav- 
ing district  No.  3  which  was  filed  In  open 
council  meeting  March  1,  1920.  The  court 
below  excluded  this  item  of  $6,764  In  deter- 
mining the  estimated  cost;  and  that  action  is 
defended  on  the  ground  that  no  showing  la 
made  that  its  expenditure  will  be  necessary 
to  complete  the  improvement,  and  that  the 
cost  of  the  known  and  necessary  expendi- 
tures Is  only  $77,236.  Such,  however.  Is  not 
the  case.  The  expenditure  of  this  item  of 
$6,764  is  sufficiently  probable  to  cause  Its  in- 
sertion In  the  estimate  of  cost  contained  In 
the  commissioners'  report  to  the  council,  and 
the  ordinance  creating  the  paving  district, 
which  was  passed  April  12,  1920,  contains  a 
recital  that  "the  estimated  cost  of  said  Im- 
provement is  $125,000."  While  this  last- 
named  sum  appears  to  include  Interest — a 


thing  permitted  by  the  statute— It  appears 
also  to  include  the  estimated  constractioD 
cost  of  $84,000. 

[7]  We  think  the  third  objection  Is  also 
well  taken.  It  was  shown  that,  before  the 
organization  of  paving  district  No.  3,  lots  in 
this  district  3  belonging  to  certain  of  the 
plaintiffs  herein,  fronting  on  Main  street, 
had  been  paved  and  curbed  ui>on  that  front 
at  great  expense,  and  that  such  paving  and 
curbing  was  In  good  repair,  and  was  In  daily 
use,  and  was  sufficient  for  the  needs  of  all 
the  property  so  fronting  on  Main  street. 
But  the  assessors,  In  making  the  assessment, 
refused  to  take  into  consideration  the  condi- 
tion of  said  property  by  reason  of  said  for- 
mer pavement,  which  had  been  built  by  pav- 
ing district  No.  1,  and  that  certain  other 
plaintiffs  had,  privately  and  at  their  own  ex- 
pense, paved  portions  of  their  own  property, 
and  had  built  curbs  and  gutters,  and  the  as- 
sessors had  also  refused  to  take  Uiat  pav- 
ing and  curbing  and  guttering  Into  account 
in  assessing  the  bettements. 

These  Improvements  should  have  been  tak- 
en into  account.  In  assessing  benefits  to  ac- 
crue to  property  by  reason  of  an  Improve- 
ment, it  Is  the  duty  of  the  assessors  to  take 
Into  consideration  the  peculiar  situation  of 
each  and  every  piece  ot  property  to  be  a)»- 
sessed. 

It  is  true  district  No.  3  did  not  propose  to 
repave  streets  which  an  older  district  bad 
paved;  but  this  older  district  had  paved 
streets  on  which  lots  in  district  No.  3  front- 
ed, and  It  would  have  been  proper,  therefore, 
to  consider  that  the  lots  which  would  be  in 
two  districts  had  access  to  pavements  al- 
ready constructed  In  determining  what  addi- 
tional enhancement  in  value  would  result 
from  the  construction  of  other  pavements. 
This,  of  course.  Is  a  question  of  fact,  and  we 
do  not  undertake  to  say  what  finding  the 
commissioners  should  have  made.  We  only 
hold  that  those  conditions  should  have  been 
taken  into  account  In  determining  what  bet- 
terment would  result  from  the  construction 
of  the  proposed  improvements. 

[1]  Section  6672,  0.  &  M.  Digest,  applica- 
ble to  this  phase  of  fiie  case*  reads  as  fid- 
lows: 

"Sec.  6672.  If  in  the  constrnctton  of  side- 
walks or  making  other  improvements  any  own- 
er of  taxable  property  in  the  district  shall  be 

found  to  have  improved  bis  own  property  io 
snch  manner  that  his  improvement  may  be 
profitably  made  a  part  of  the  general  improve- 
ment  of  the  kind  in  the  district,  being  also  as 
good  as  that  required  by  the  system  determined 
upon  by  said  board,  the  board  of  Improvement 
shall  appraise  the  value  of  the  -  improvement 
made  by  the  owner,  and  shall  allow  ite  value 
as  a  aet-off  against  the  assessments  against  his 
property.  And,  in  case  the  owner  who  hsa 
made  such  improvements  shall  be  fonnd  to  have 
failed  to  come  up  to  the  required  standard,  the 
board  may  allow  him  the  value  of  the  materials 
thereof,  so  far  as  the  same  may  be  profitably 
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used  in  perfeetinc  the  system  aforesaid,  as  a 
■et-off  agaiDst  his  property  thus  improved-  In 
such  eases  the  board  shall  issue  to  the  owner 
a  certificate  showing  the  amount  of  set-off  al- 
lowed, which  certificate  shall  be  received  by 
the  collector  In  lien  ct  money  for  the  amount 
named  tiker^  charged  against  aaid  pteiptrty." 

The  commissioners  ahould  have  taken  Into 
account  the  contention  of  tbe  property  own- 
era  la  regard  to  their  curbing  and  guttering. 
Their  curbs  and  gutters  might,  or  might  not, 
have  possessed  value  as  defined  in  section 
5672,  C.  &  M.  Digest,  supra.  But  the  prop- 
erty owners'  contoitlon  In  this  respect  should 
have  received  sufficient  attention  at  the 
hands  of  the  commissioners  for  them  to  have 
determined  that  foct  The  assessment  of 
betterments  by  the  assessors  Is  not  InOumced 
by  the  value  to  the  district  of  the  curbing 
and  guttering,  but  when  tbe  curbs  and  gut- 
ters have  value  to  tbe  district  that  value 
should  be  ascertained  by  the  commissioners 
as  provided  In  section  5672,  0.  &  M.  IMgest, 
and  certificates  issued  by  tbe  commlssloaers 
showing  what  that  value  Is,  to  the  end  that 
the  certificate  may  be  paid  to  "the  collector 
In  lien  of  money  for  the  amount  named  there- 
in charged  against  said  property." 

[I]  We  do  not  think  the  fourth  objection  is 
well  taken.  It  does  appear  that  the  better- 
ments assessed  exactly  equal  the  total  esti- 
mated cost  No  attempt  was  made  to  show 
that  the  assessment  was  otherwise  Improper 
than  the  failure  of  tbe  assessors  to  take  in- 
to account  certain  existing  Improvements, 
which  failure  we  have  already  discussed.  It 
is  not  shown  that  excessive  betterments  have 
been  assessed.  The  showing  Is  that  total 
estimated  bettermoits  equal  total  estimated 
coet.  This,  of  itself.  Is  not  a  fatal  defect 
The  cost  of  tbe  Improvement  can,  of  course, 
never  exceed  the  betterments.  Bnt  where 
tbe  betterments  are  fairly  and  uniformly 
determined,  and  that  finding  is  not  the  re- 
sult of  a  purpose  to  raise  suffldoit  revenue 
to  construct  the  improvement,  whether  the 
betterments  equal  the  cost  of  the  Improve- 
ment or  not,  there  la  no  legal  or  constitution- 
al requlrment  that  the  full  betterment  be 
assessed.  No  betterment  can  be  assessed 
unless  an  honest  and  impartial  finding  is 
made  that  an  enhancement  of  value  results 
from  the  proposed  improvement,  and  the 
amount  of  this  betterment  can  never  exceed 
the  estimated  enhancement  In  value  result- 
ing from  tbe  Improvement.  But  If,  acting 
honestly  and  Impartially,  the  assessing  offi- 
cers condude  the  betterment  will  exceed  cost, 
and  they  decide  to  proportionately  deduce 
their  estimate  of  betterments  so  that  the  total 
betterments  aissessed  shall  not  exceed  the 
Icnown  estimates  of  cost,  we  think  they  have 
not  transcended  their  authority,  nor  have 
th^  acted  in  contravention  of  the  Constltn- 
tion  or  the  statutes  of  the  state. 


[16]  We  think  the  court  did  not  err  In  the 
ruling  made  excluding  the  testimony  of  a 
witness  named  Foos  In  regard  to  the  iden- 
tity of  the  Improvements.  In  the  case  of 
BottreU  T.  Holllpeter,  336  Ark.  SlB.  204  S. 
W.  843,  we  said: 

"The  petition  of  the  property  owners  for,  and 
the  ordinanca  pursuant  thereto  creatins,  the 
two  districts,  are  at  least  prima  facie  evidence 
that  the  petitioners  and  the  town  cooncll  con- 
sidered Uiat  the  improvements  provided  for 
did  not  constitute  a  'single'  Improvement,  as 
designated  In  the  statute.  The  facts  stated  in 
the  answer  and  admitted  by  th«  demurrer  of 
appellant  to  be  true  show  that  they  were  not 
essentially  one  Improvement" 

The  witness  was  a  contractor,  and  had 
never  seen  the  plans  for  the  proposed  Im- 
provement. He  would  have  testified— had 
he  been  permitted  to  do  so — that  such  im- 
provements were  considered  by  the  engineer- 
ing profession  as  constituting  a  sln^e  Im- 
provement. He  did  not  offer  to  testify,  how- 
ever, that  the  Improvements  could  not  be 
separately  and  successfully  constructed.  He 
would  have  testified  that  they  were  usually 
constructed  together,  and  therefore  regarded 
by  the  engineering  profession  as  a  single  Im- 
provement. But  that  testimony  would  not 
have  shown  that  tbey  were  essentially  one 
improvement 

To  overcome  the  prima  fade  presumption 
arising  out  of  the  petitim  of  the  property 
owners  and  the  ordinance  of  the  council, 
something  more  Is  required  than  a  mere 
showing  that  paving  and  curbing  and  gutter- 
ing are  ordinarily  constructed  as  a  single 
improvement. 

The  presumption  would  not  be  overcome 
unless  there  was  an  affirmative  showing  that 
It  was  not  practicable  to  construct  one  with- 
out constructing  the  other,  or  the  showing 
made  that  one  might  not  be  first  constructed 
as  a  complete  Improvement  and  tbe  other 
subsequently  constructed  as  another  sepa- 
rate and  complete  Improvement 

There  are  cases  cited  in  appellants'  brief 
which  bold  that  the  question  of  -the  identity 
of  these  improvements  Is  Judicial,  and  not 
one  of  fact.  But  this  court  held  otherwise 
In  the  case  of  BottreU  v.  Holllpeter,  supra, 
and  we  now  hold  that  the  testimony  exclud- 
ed by  the  court  was  not  sufficient  to  over- 
come the  prima  facie  presumption  arising 
out  of  tbe  enactment  of  tiie  ordinances  creat- 
ing the  districts. 

Other  objections  to  the  districts  are  urged 
in  the  bricifs,  but  they  are  questions  which 
we  think  do  not  require  discussion  here. 
These  were  certain  questions  of  fact  In  re- 
gard to  the  assessed  values  of  property  with- 
in the  districts,  and  it  does  not  appear  that 
the  finding  of  the  court  thereon  was  clearly 
against  the  preponderance  of  the  evidence^ 

Decree  reversed  and  cause  remanded. 
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HtNESh  Olrwtor  GmmvI  •«  Mraiii,  v. 
PARTmDOE. 

(Sopnm  Ooort  of  TemniBi.  ICucb  SB^ 

19ZL) 

1.  ItoaMpal  wiyiaUw  «»MI(I)  ~  Or«. 
MM*  ra^lrlBt  flafnu  at  crossl>|  Mt  vaM 
f«r  falllBf  to  prmertfci  pMaltiM. 

A  provision  of  an  ordnance.  r«Iatiiv  to  toe 
keeping  of  >  flayiwn  on  doty  at  ■  TsUroad 
crouinc,  was  not  rmd  becaose  it  failed  to  pra- 
•eribe  a  penalty,  and  toOnre  of  railroad  to  ob- 
■em  it  was  Besliccnce  per  ae,  even  toongb  tbe 
mnaidpalftT  eonld  not  enfocee  ft  br  a  crimfDal 
proceeding,  the  onfinanee  in  quation  bcinc  do- 
rivwd  tor  Ow  protection  of  Jnffiriduala,  and 
net  the  mttniGipall^  itaeU. 

2.  RaHraada  c^23«  Ordlaaaoa  HmHIbi  tfwai 
to  4  ■lloa  for  bear  not  aBraaaaaaMa. 

An  ordinance  cannot  be  hdd  mreaionable 
•hnply  became  it  limito  the  speed  of  tndna  to 
4  ndlei  an  hoar  at  a  crotrins  within  the  atj, 
rinee  to  Jnstifr  eoDrta  in  dedaring  void  an  or- 
dinance UmitiDS  the  speed  of  railroad  trains 
within  a  dty,  ito  nnreasonsbleneBa  or  want  of 
ftecearity  aa  a  poUce  regnlation  most  be  dear, 
Biantfeat,  and  nndoiJttod. 

8.  RaHroadt  «=9350(5, 1 1)— Nofllgoat  to  back- 
log trala  at  aaiawfol  speed  over  trowli 
withoat  flaiaaa  heM  for  Jary. 

In  actiui  for  damafes  arising  from  a  coffi- 
■ion  between  an  antomobile  and  defendant 
railroad's  train  at  a  crossing  in  >  citj,  Md 
that  court  did  not  err  in  not  directing*  a  Ter- 
dict  in  favor  of  defendant  opon  a  count  of  the 
declaration,  aHeginc  that  the  train  was  being 
haded  over  tbe  cioaains  at  a  rate  of  q»eod  in 
excess  of  tiiat  prescribed  hf  an  ordinance  of 
Uie  atj^  and  without  hai4nc  flagmap  present,  as 
reqoired  bj  such  ordinance, 

4.  Trial  <»=9|4S— No  dlroetlea  of  varAet  when 
■atorlal  svldesoo  eoaflictioi. 

niere  can  be  no  conatitadonal  ezerose  of 
the  power  to  direct  a  verdict  in  any  case, 
where  there  is  a  dispute  as  to  any  material  eri- 
dencc,  or  any  legal  doubt  as  to  the  condnrion 
to  be  drawn  froBn  the  whole  eridence  mi  the 
issaea  to  be  tried,  hot  the  case  must  go  to  the 
Jury. 

5.  Trisf  ^178— Oo  mtloo  far  diraetod  vor- 
diec  for  d^eadaa^  view  of  evldoaea  aisit  fa- 
voraMo  to  f  IsJatlff  to  bo  tafcon. 

In  considering  defendant's  motion  for  a  di- 
rected verdict,  tbat  view  of  the  evidence  most 
favorable  to  plaintiff*!  case  mast  be  taken  by 
the  coart;  and,  if  there  is  any  doubt  as  to  the 
condosion  to  be  drawn  from  the  whole  evi- 
dence, the  motion  must  be  denied. 

6.  Appeal  aid  error  ^»I002— FladlBi  of  Jary 
OB  disputed  qaosUoaa  tt  faet  Modlai  oa  8b- 
proao  Coart. 

Finding  of  jury  opon  dispated  qnestions  of 
fact  are  bindinc  on  toe  Supreme  Court. 

7.  Railraadi  «=3350(l3)-A>MiiobUlst'i  aofll- 
fsaeo  bald  for  Jary. 

In  an  action  for  damages  arising  from  col- 
litfon  between  antomobile  and  defendant's  train 


«=»Fer  QtHer 


at  railroad  crossing  in  dty,  whether  pUiatiff 
was  fidl^  of  enittibntory  ne^igcneo  JhsM  tar 
toe  Jury. 

8.  WaHliMBB  «S3»I36(26)— CaatrMary  m|1I- 
faaoa  vKwMtm  far  Jaiy. 

Where  there  is  a  controversy  in  respect  «f 
toeta,  upon  wliich  toe  defense  of  contributory 
n^igenee  is  preAeatcd,  tho  qoestioB  AotM 
be  submitted  to  the  Jury. 

9.  Doath  «s»2C— Baaaleiaiy  aat  pra|«<M  ky 
oaatribatofy  aoftlioMa  of  oaboaoMaiy. 

Contzibntory  negligence  of  hnsband  could 
not  prejudice  in  any  way  mioor  ^Idren  iriio 
were  not  st  fault  In  an  action  to  recover  dam* 
ages  for  wrongful  death  of  wife  and  mothw  un- 
der Shan.  Code.  H  4028b1,  402802. 

I8L  Ooatb  «»a8(l)— Bardaa'of  proviai  ooi- 
trftatoiy  aifliffaBoa  oa  defsadiat, 

la.  an  action  by  hnaband  to  recover  dam- 
ages for  wrongful  death  of  wife,  under  Sbaa 
Code.  H  4020al.  4029a2,  toe  burden  of  proof  on 
toe  iame  of  contribntMy  ne^igence  of  the  has- 
band  is  vpon  the  defendant 

i  I.  RaUroais  «»32t(3)— AatoBioblUsrs  viola. 
Uoa  of  stolato  4ooo  Mt  afoot  riatt  to  roeov- 
or  danaios. 

Acto  1&17.  c  makins  it  a  misdemeanor 
for  drivers  of  antomolnles  not  to  come  to  a  faD 
stop  b^orc  crossing  rsOroad  tracks,  cannot  be 
construed  ss  bearing  on  or  in  sny  way  affecting 
the  common-law  right  of  recovery  of  litigants 
in  damage  suita.  and  court  did  not  err  in  re- 
fosing  to  diarge  in  a  damage  suit  against  a 
railroad  that  failure  to  stop  eonatitoted  ci»- 
tritmtory  negligence. 

12.  Death  ^104(6)— lastraetloa  oo  daaiaiea 
for  doatt  of  wHo  held  sot  praiudlctal  orror. 

In  action  for  wrongful  deato  of  wife  under 
Shan.  Code,  H  *0SOml,  40eOa2;  an  instruction, 
"If  you  find  in  favor  of  tlie  plaintiff,  it  will  b« 
your  du^  to  fix  the  amount  of  hia  recovery. 
The  measure  of  the  recovery  would  be  reason- 
able cmopmsation  for  toe  life  of  toe  deceased. 
In  determining  that,  take  into  consideration  ber 
age,  the  state  of  her  health,  ber  expectancy  of 
life,  of  a  person  of  her  stote  of  healto  and  age, 
and  let  your  verdict  be  for  reasonable  compen- 
sation," JkcM  not  prejadidally  erroneous,  si- 
toongh  toe  court  should  have  diarged  toe  Jury 
toat  toe  measure  of  damages  waa  toe  pecuniary 
value  of  the  life  of  deceased,  and  not  any  sen- 
timental valne  which  toe  jury  might  place  on 
toe  deceased's  life,  and  that  it  ahoold  be  token 
into  ctmsideratiMi  tliat  at  best  toe  dnratiani  of 
life  is  sneertain. 

13.  Dtath  ^^(4)-«IO,888  Mt  aonaaalva  far 
death  of  wife. 

A  verdict  of  81<KO0O  for  toe  wrongful  death 
of  a  wife  and  motoer,  34  yean  of  age,  and  in 
good*  health,  was  not  the  result  of  sotttiment. 
nor  excessive. 

Appeal  from  Circoit  Court,  HamlltMi  Coun- 
ty; Oscar  Yamell,  Judge. 

Actl<«t  by  H.  W.  Partridge  against  Walker 
D.  Hlnes.  Director  General  of  Railroads. 
From  a  Judgment  for  plaintiff,  d^mdant  ap- 
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pealed  to  the  Court  of  OItU  Appeals,  and 
from  action  at  tbe  drcvlt  court  Judge  In  per- 
emptorily Instmctlng  the  Jury  to  return  ver- 
dict tor  defendant  as  to  certain  counts  ot  the 
declaration,  plaintiff  api>ealed  to  soch  o6urt, 
and,  the  Oomt  of  OtvU  Appeals  having  af- 
flnned  the  action  <tf  ttte  drcdt  Judge  In  per- 
emiftorlly  directing  a  verdict  tor  defendant  as 
to  certain  counts  and  reverting  anch  action  as 
to  one  count,  both  parUea  bring  certiorari. 
Judgment  of  Court  of  Civil  Appeals  reversed, 
and  Judgment  of  drcnlt  court  affirmed. 

W.  H.  WatUns  and  Brown,  Spurlock  ft 
Brown,  all  of  Chattanooga,  for  Walker  D. 
Hlnes. 

Whitaker  &  Fonst,  of  Chattanooga,  for  H. 
W.  Fartrldga 

HALTi,  J.  This  Is  an  action  of  damages 
brought  b7  H.  W.  Partridge,  who  wlU  herein- 
after be  referred  to  as  the  plaintiff,  against 
W.  D.  aines,  Director  General  of  Ballroads, 
who  will  hereinafter  be  referred  to  as  the  de- 
f radant,  to  recover  for  the  alleged  songful 
and  n^ligent  killing  of  his  wife,  Mrs.  Dove 
Partridge,  on  February  21, 1919,  In  the  dty  of 
Chattanooga,  Tenn.,  in  a  collisloa  between 
the  plalntiCTs  automobile  and  one  of  tbe 
trains  controlled  and  operated  by  the  de- 
fendant, at  Market  street  in  said  d^. 

A  trial  of  the  case  In  the  court  below  before 
tbe  court  and  Jury  resulted  in  verdict  and 
Judgment  in  favor  of  tbe  plaintiff  for  the  sum 
of  $10,000  from  which  Judgment  the  defend- 
ant appealed  to  the  Court  of  Civil  Ai^eals. 
The  plaintiff  also  appealed  to  that  court  from 
the  actfon  of  the  drcnlt  Judge  In  peremptori- 
ly Instructtng  the  Jury  to  return  a  verdict  for 
the  defmdant  as  to  tbe  first,  second,  and 
fourth  counts  of  the  declaration;  the  case  be- 
ing submitted  to  tbe  Jury  alcme  <m  the  third 
count 

Tbe  Court  of  Civil  Appeals  affirmed  the  ao- 
tkm  of  the  circuit  Judge  In  peremptorily  dl- 
rectins  a  verdict  In  favor  of  the  defendant  as 
to  the  seotmd  and  fourth  counts  of  the  dee- 
laratkm,  but  reversed  Ida  action  as  to  the 
flnt  count,  Uddlng  that  the  case  should  have 
been  submitted  to  tbe  Jury  as  to  this  count 
also.  That  court,  however,  revened  the  Judg- 
ment rendered  upon  the  third  count  for  the 
reasons  to  be  hereinafter  stated,  and  re- 
manded tbe  case  for  a  new  trial. 

Both  016  phiintiir  and  the  defendant  have 
filed  petitions  for  wrtta  of  certlonri,  and  the 
case  Is  now  betore  tUs  conrt  for  review. 

The  plaintiff,  by  hi*  anagpmenta  of  error, 
challenges  the  action  of  the  Court  ot  Civil  Ap- 
peals in  reversing  the  verdict  and  Judgmoit 
rendered  on  the  third  ooont  ot  his  dedam- 
tbm,  as  well  as  Its  actlim  in  affirming  Uw 
jodgmeot  of  Oie  circuit  Judge  directing  a  ver^ 
diet  In  favor  oC  the  d^iendant  as  to  the  sec- 
ond and  tOfuOi  counts  of  Us  declaration. 

Ibe  defttidant,  In  his  petition,  challenges 
Hie  action  of  tbe  Court  of  &fU  Appeals  In  re- 
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fudng  to  hold  that  tbe  drcnlt  Judge  erred  In 
not  directing  a  verdict  in  his  fovor  as  to  tbe 
tblrd  count  of  the  declaration  on  his  motlwi 
made  at  the  conclusion  of  all  tbe  evidence, 
and  In  pretermitting  certain  of  his  assign- 
meats  of  error  made  in  that  court  presenting 
certain  questions  of  law,  wlilcb  will  be  here- 
inafter referred  to. 

Mrs.  Dove  Partridge,  the  wife  of  the  plain- 
tiff, was  killed  by  a  collision  between  an  auto- 
mobile. In  whidi  she  ma  riding  with  plataitiff, 
and  a  backing  train  of  the  Central  of  Georgia 
Railway  Granpany,  moving  at  tbe  time  ovor 
the  tracks,  of  the  Nashville,  Chattanooga  ft  SL 
Louis  Railway  Company;  both  of  said  corpo- 
rntions  being  under  tbe  control  and'  manage- 
moit  of  the  defendant,  and  were  hfltng  opw- 
ated  by  him  at  the  time  of  the  accident 
resulting  In  the  death  ot  Mrs.  Partridge.  No 
one  was  -in  the  autmnoblle  at  the  time  ot  tbe 
colUsIon  except  the  plaintiff  and  his  wifft, 
whom  tbe  proof  shows  was  thai  S4  years  of 
age.  Tb9  aoddmt  occurred  at  a  grade  cro8»> 
Ing  where  Market  street  erosBes  the  tradu 
of  tbe  Nuhville,  Chattanooga  &  8t  Louis  Rail- 
way Company  at* about  the  hour  of  12:20  a.  m. 
Plaintiff  and  his  vlte  were  going  from  their 
home  in  Hl^iland  Park  to  tbe  Terminal  8ta- 
tl<m,  whldi  is  located  a  half  mile  sonth  of  tbe 
the  place  where  the  acddent  occurred,  for  the 
purpose  of  meeting  a  relative  of  the  plaintiff's 
wife.  The  train,  whidi  collided  with  plain- 
tUTs  automobile,  consisted  of  a  swUdi  en- 
gine, tender,  one  coal  car,  and  three  box  cars. 
The  engine  was  In  front  of  the  cars,  and  was 
pushing  them  backwards  in  a  westerly  di- 
reetlm.  The  coal  car  was  next  to  the  tender, 
and  the  box  care  were  moving  in  front.  The 
general  direction  of  Market  street  Is  north 
and  south,  and  the  railroad  tracks  cross  Mar- 
bet  street,  at  the  point  where  the  accident  oc- 
curred, diagonally.  There  are  six  railroad 
tracks  at  said  crossing.  They  run  approxi- 
mately parallel  to  each  other,  but  they  widen 
out  Boutewhat  in  a  fan  shape  as  they  extend 
westward  across  Market  street  Plaintiff  was 
traveling  south  on  Market  street  at  the  time 
of  the  collision.  He  had  crossed  five  (HE  said 
tracks,  and  the  collision  occurred  on  tbe  sixth 
or  southernmost  track. 

Plaintiff  (rffered  testimmy  tending  to  diow 
that  as  he  approadied  the  cros^g,  and  while 
crossing  the  tracks  north  of  the  last  erne,  he 
looked  and  listened  for  a  trahi,  but  did  not 
see  <»  hear  one  until  his  automobile  was 
within  about  five  feet  of  the  train  which  col- 
lided witti  his  car;  that  no  bell  on  tbe  train 
was  being  sounded  at  the  time,  and  there  was 
no  signal  of  any  character  given  indicating 
Uiat  a  train  was  about  to  cross  Market  street ; 
that  his  wife  flnt  saw  the  trahi  and  screamed, 
and  at  that  time  he  saw  It  also,  but  his  auto- 
mobile was  too  dose  to  it  to  st<^  and  prevent 
the  colliidMi:  that  as  ha  went  across  the  <^h- 
er  trades  and  approached  tbe  southernmost 
track  his  automobile  was  running  at  a  qwed 
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of  between  8  and  10  miles  an  hour;  tbat  there 
were  no  lights  on  the  train,  and  It  was  run- 
ning at  a  speed  of  from  10  to  12  miles  an 
hour;  that  the  front  box  car  struck  the  auto- 
mobile on  the  left-hand  side  near  the  wind 
shield  and  fender,  and  knocked  or  pushed  it 
along  the  track  westward  about  60  feet  be- 
fore the  train  was  brought  to  a  stop;  tbat  the 
automobile  was  totally  wrecked,  and  the  Im- 
pact of  the  train  against  It  threw  him  and  his 
wife  out  upon  the  track,  and  his  wife  was 
killed  and  he  was  serlouslj  injured;  that  at 
the  time  of  the  collision  his  automobile  was 
being  operated  along  the  right  hand  or  west 
side  of  the  street  car  track,  which  crosses  the 
railroad  tracks  at  said  crossing,  and  runs 
north  and  south  in  the  center  of  Market 
street,  and  that  the  left  wheels  of  bis  auto- 
mobile were  running  along  on  the  plank  that 
runs  along  the  west  rail  of  the  street  car 
track,  and  Immediately  outside  of  it 

The  third  count  of  the  plaintlfTs  declara- 
tion averred  that  the  defendant  was  ne^l- 
gent  In  the  operation  of  Its  train.  In  that  it 
was  being  pushed  or  backed  over  said  cross- 
ing at  Market  street  at  a  ra'te  of  speed  In  ex- 
cess of  that  prescribed  by  an  ordinance  of 
flu  clt7  of  Chattanooga,  which  Is  Incorporat- 
ed In  section  897  of  the  Code  cfi  said  city,  and 
whlcih  ordinance  was  in  force  at  the  time  of 
the  collision .   This  ordinance  provides: 

"It  shall  be  the  duty  of  the  railroad  compa- 
nies using  the  tracks  across  Market  street, 
Cowart,  and  Montgomery  avenue,  to  place  and 
keep  one  flagmsn  on  Hook,  one  flagman  on  Co- 
wart, two  flagmen  on  Market  at  Central  De- 
pot, two  flagmen  at  Nashville  croasing,  one 
flagman  on  King,  one  flagman'  on  Montgomery 
or  Alabama  Great  Southern,  one  flagman  on 
Montgomery  for  Chattanooga,  Rome,  and  Co- 
lumbus, one  flagman  on  Montgomery  for  Belt, 
one  flagman  on  Rossville  avenue.  All  trains 
shall  be  preceded  by  a  flagman  walking  in  front 
<rf  cars  or  eoginea  while  eros^ng  or  bscking, 
whose  datj  it  shall  be  to  prevent  all  railroad 
trains  passing  aaid  tracks,  from  going  at  a 
greater  rate  of  speed  than  four  miles  an  hour; 
and  further  to  protect  the  lives  of  persons 
pasBins  along  the  streets  at  the  points  men- 
tioned. All  railroad  engineers  or  firemen  who 
drive  or  run  an  engine  or  train,  across  said 
Market,  Cowart,  Montgomery  avenue,  Boyce, 
East  End  avenue,  and  King  streets,  in  said 
city,  at  a  greater  rate  of  speed  than  four  miles 
an  hour,  shall  be  deemed  guilty  of  a  violation 
of  this  ordinance,  and  upon  conviction  tiiereof 
before  the  recorder,  shall  be  punished  by  a  fine 
of  not  less  than  ten  (¥10.00)  dollars,  for  each 
offense." 

In  the  third  count  It  was  further  averred 
tbat  the  defendant  was  ne^Igent  In  failing 
to  have,  at  the  time  of  the  collision,  any  flag- 
man at  the  Market  street  crossing  on  duty, 
4Utd  negligently  failed  to  have  said  train  pre- 
ceded by  a  flagman  walking  in  front  thereof 
while  It  was  crossing  said  street,  and  that 
sikA  negligence  was  the  direct  and  proximate 
«auie  of  the  death  of  plaintiff's  wlfOb 


The  trial  Judge  gave  this  ordinance  In 
charge  to  the  lury,  stating  to  them  as  fid- 
lows: 

"The  defendants,  gentlemen  of  the  Jury,  had 
a  right  to  operate  tbelr  tndn  over  this  cross- 
ing, but  it  was  incumbent  upon  them  to  observe 
the  provisioDS  of  this  ordinance.  It  was  their 
duty  in  backing  their  train  at  this  time  and 
place  to  run  it  at  a  speed  not  to  exceed  4 
miles  per  hour;  it  was  also  their  du^  to  have 
on  hand  two  flagmen,  and  to  have  one  of  them 
preceding  the  train,  to  walk  out  In  front  of  it 
so  aa  to  give  warning  to  the  traffic.  If  tSey 
failed  to  do  this,  then  they  were  guilty  of  neg- 
ligence per  se,  that  is,  negligence  ss  a  matter 
of  law,  and  if  the  negligent  violation  of  the 
provision  of  this  ordinance  resulted  in  the  death 
of  the  plaintiff's  wife  here,  then  the  plaintiff  is 
entitled  to  recorer." 

The  Court  of  Civil  AivpeaUi  was  of  ttie  ojfln- 
ion  that  the  flrst  provision  ot  said  ordinance, 
which  required  the  defendant  to  keep  two 
flagmen  <ai  duty  at  the  crossing  where  the 
collision  occurred,  one  of  whom  should  pre- 
cede trains  across  the  same  by  walking  In 
ttoat  ot  them,  for  the  purposes  stated  in  said 
ordinance  was  invalid  because  It  did  not  pre- 
scribe any  penalty  for  its  violation  either  by 
the  defendant,  or  the  flagmen  stationed  or 
kept  at  said  crossing,  and  that  therefore  the 
defendant  was  not  bound  to  regard  it  The 
Court  oi  Civil  Appeals  was  further  of  the 
opinion  tbat  the  trial  Judge  committed  error 
In  giving  tbat  provision  of  the  ordinance  in 
charge  to  the  Jury,  and  reversed  the  Judg* 
ment  ot  the  court  below  tor  that  reason. 

It  may  be  remarked  here  that  the  defend- 
ant neither  In  the  court  below  nor  In  the 
Court  of  Civil  Appeals,  challenged  the  valid- 
ity of  said  ordinance  upon  the  ground  that 
it  failed  to  prescribe  any  penalty  for  its  vio- 
lation, but  this  question  was  raised  by  the 
Court  of  Civil  Appeals  of  its  own  motion, 
llie  d^endant  did  challenge  the  validity  of 
the  ordinance  upon  the  ground  tbat  it  was 
unreascmable,  in  that  it  limited  the  speed  of 
trains  to  4  miles  an  hour  at  said  crossing. 
This  contention,  however,  was  overruled  by 
the  Court  of  Civil  Appeals. 

[1]  We  do  not  tbluk  it  can  be  said  that  the 
provision  of  the  ordinance  relating  to  the 
keeping  of  flagmen  on  duty  at  said  crossing 
Is  void  because  It  fails  to  prescribe  a  penalty. 
We  think  that,  notvrithstanding  the  ordinance 
prescribes  no  penalty  for  Its  violation  In  this 
regard.  It  is  one  the  defendant  was  botmd  to 
observe,  and  Its  failure  to  observe  it  was  neg- 
ligence per  se.  The  ordinance  is  In  the  na- 
ture of  a  police  regulation,  It  is  true,  and 
while  the  municipality  could  not  enforce  it 
by  a  criminal  proceeding,  or  a  proceeding  In 
its  nature  (rlminal,  It  prescribed  a  rule  of 
conduct  which  the  defendant  was  boimd  to 
observe  In  the  operation  of  its  trains,  for  the 
safety  of  persona  using  the  highway.  The 
very  object  of  tie  ordinance  was  to  protect 
persMU  uidng  Market  street  against  Injury 
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from  Hie  operation  of  t&e  defendant's  trains 
at  said  crosslDg,  The  defendant  bad  previ- 
ously recognized  and  accepted  this  ordinance 
by  keeping  two  flagmen  at  this  crossing  for 
tfae  puri>ose  of  performing  tbe  duties  Imposed 
by  said  ordinance,  and  It  was  Insisted  by  the 
defendant  that  said  flagmen  were  In  the  per- 
formance of  their  duties  at  the  time  of  the 
accident,  though,  as  t)efore  stated,  the  jury 
found  this  contention  against  the  defendant. 

In  Chicago,  etc.,  R,  R.  Co.  v.  Hlnes,  82  IlL 
App.  4S8,  it  was  held  that  a  statutory  prohi- 
bition Is  equally  efficacious,  and  the  illegal- 
ity of  a  breach  of  the  statute  is  the  same, 
whether  a  thing  be  prohibited  absolutely,  or 
only  under  a  penalty.  That  was  a  salt 
brought  by  the  plaintiff,  Htnes,  to  recover  of 
tfae  railroad  company  for  personal  injuries 
resulting  to  him  from  the  n^Hgence  of  the 
railroad  company  in  violating  a  speed  ordi- 
nance of  the  city  of  Chicago,  In  the  operation 
of  one  of  its  trains.  The  court,  in  passing  on 
the  validity  of  the  ordinance  said: 

'Neither  do 'we  tfaink  the  ordhianca  ineffective 
becRase  it  does  not  appear  that  a  penalty  is 
prescribed  for  its  violation.  The  sectiOD  is  ex- 
pressly pTobibitive  in  terms,  and  is  certified  hy 
the  clerk  to  be  a  true  copy  of  section  1830  of 
the  Municipal  Code  of  the  dty  passed  by  the 
city  conndl,  etc.  Blackstone  defines  mnaici- 
pal  law  as  'A  role  of  dvil  ecoidnet  prescribed 
b7  the  aapreme  power  in  a  state,  commanding 
what  is  right  and  prohibiting  what  is  wrong.*  1 
Cooley's  BL  marg.  p.  44.  A  statute  may  be  ex- 
pressly probibitory,  or  It  may  be  prohibitory 
by  implication,  as  by  prescribing  a  penalty. 
Sedgwick  on  Con.  of  Statutes  (2d  Ed.)  p.  71; 
1  Kent's  Com.  (12th  Ed.)  467.** 

The  latter  author  says: 

"The  principle  is  now  settled  that  the  stata- 
tory  prohibition  is  equally  efficacious,  and  the 
Illegality  of  a  breach  of  the  statute  is  the  same 
whether  a  thing  be  prohibited  absolutely  or 
only  under  a  penalty." 

To  the  same  efEect  Is  the  rule  announced  in 
tbe  case  of  De  Sch^^rs  t.  Railroad,  179 

lU.  App.  298. 

The  Court  of  Civil  Appeals,  In  its  opinion, 
dtes  cases  from  New  Jersey,  Vermont,  and 
Kansas  to  support  its  holding  that  the  ordi- 
nance in  question,  in  so  far  as  It  imposed  the 
duty  on  the  defendant  to  keep  fiagmen  at  the 
crossing  where  tbe  acddeut  occurred,  is  void, 
because  it  does  not  prescribe  a  penalty  for 
its  violation  In  this  particular;  but  when 
those  cases  are  examined  it  is  found  that 
In  each  case  the  ordinance  Involved  prescrib- 
ed some  duty  for  the  protection  of  the  munic- 
ipality itself,  and  not  for  the  protection 
of  individuals  composing  the  municipality. 
There  Is  a  marked  distinction  between  the 
two  classes  of  ordinances.  The  former  can 
be  enforced  only  by  means  of  a  penalty, 
while  as  to  the  latter  the  violator  may  be 
called  to  answer  in  a  dvil  action  by  the  in- 
dlvidnsl  who  suffers  Injury  by  reww  ot  Its 


violattcm.  McQulIlln  on  Mmdc^ml  Corpora- 
tions, ToL  2,  SS  878,  874. 

[2]  We  do  not  understand  that  counsel  for 
the  defendant  controvert  the  general  and 
well-established  rule  to  the  effect  that  the 
violation  of  snch  an  ordinance,  if  It  be  valid. 
Is  negligence  per  se ;  but  It  Is  insisted  that  the 
ordinance  in  question  Is  unreasonable  because 
it  limits  the  speed  of  trains  to  4  miles  an 
hour  at  said  crossing.  We  cannot  assent  to 
this  contentim.  To  justify  tbe  courts  In  de- 
claring void  an  ordinance  ihnlting  the  speed 
of  railroad  trains  within  the  limits  of  a  city, 
its  unreasonableness,  or  want  of  necessity, 
as  a  police  regulation,  must  be  dear,  mani- 
fest, and  undoubted.  Central  B.  &  Bkg.  Co. 
V.  Brunswick,  87  Ga.  386, 13  S.  E.  B20 ;  Gratiot 
V.  Railroad,  116  Mo.  460,  21  S.  W.  1094,  16  U 
R.  A.  189 ;  Louisville  &  W.  R.  Co.  v.  Webb. 
90  Ala.  IBS,  8  South.  618, 11  L.  R.  A  674. 

In  this  last  case  It  was  held  that  an  ordi- 
nance limiting  the  rate  of  speed  of  locomo 
Uves  moving  within  tbe  dty  to  4  miles  an 
hour  was  a  reasonable  police  regulation. 

Numerous  cases  could  be  dted  holding  slui- 
llar  ordinances  reasonaUe,  and  especially  Is 
this  true  of  ordinances  applying  to  trains 
and  locomotives  being  operated  within  and 
Ihrougb  p<^ulou8  sections  of  dties,  and  over 
muchly  traveled  streets.  The  evidence  shows 
that  Market  street,  in  tbe  dty  of  Chattanoo- 
ga is  the  principal  street  of  the  city,  and  Is 
extensively  traveled. 

[3]  We  do  not  think,  In  view  of  the  evi- 
dence offered  by  the  lAalntlff,  that  It  can  be 
held  that  the  trial  judge  committed  oror  In 
not  directing  a  mdlct  In  faVOT  of  the  de- 
fendant uptm  the  ttilrd  count  ot  tbe  plain- 
tiff's declaration.  Tbe  plaintiff  expressly 
tesUfled  that  there  was  no  flagman  or  watch- 
man  on  duty  at  the  crossing  at  tbe  time  of 
the  collision ;  that  no  agent  or  servant  of  the 
company  gave  any  signal  or  warning  of  the 
approach  of  the  train  whatever.  He  also 
(^ered  evidence  trading  to  show  that  the 
train  was  moving  at  tbe  time  of  the  collision, 
at  a  speed  in  excess  of  that  prescribed  by  the 
ordinance.  Several  witnesses  testified  that 
the  train  was  moving  at  the  rate  of  from  10 
to  12  miles  an  hour  at  the  time  It  collided 
with  the  plaintiff's  automobile.  In  view  of 
this  evidence,  it  Is  manifest  that  the  trial 
judge  acted  properly  in  not  directing  a  ver- 
dict in  favor  of  the  defendant. 

[4]  Hiere  can  be  no  constitutional  exercise 
of  the  power  to  direct  a  verdict  in  any  case 
where  there  is  a  dispute  as  to  any  material 
evidence,  or  any  legal  doubt  as  to  the  conclu- 
sion to  be  drawn  from  the  whole  evidence  up- 
on the  Issues  to  be  tried,  but  tbe  case  must 
go  to  the  jury.  Tennessee  Central  R.  R.  Co. 
V.  Morgan,  132  Tenn.  1, 175  S.  W.  1148 ;  Nor- 
man V.  Southern  R.  Co..  110  Tenn.  401, 104  S. 
W.  1088 ;  Kinney  v.  T.  &  M.  V.  B.  E.  Co.,  11« 
Tenn.  460,  92  S.  W.  U19. 

[f]  In  considering  defendant's  motiw  for 
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a  directed  Terdlet,  that  view  of  tbe  evidence 
most  ftiTOrable  to  tbe  plalntUTs  case  must  be 
taken  by  the  court,  and,  U  there  is  any  doubt 
as  to  the  conclusion  to  be  drawn  fnnn  the 
whole  evidence,  the  motion  most  be  denied. 
NashTiUe  Beeae,  186  Tenn.  471,  197  S.  W. 
492,  L.  B.  A.  1918B*  849. 

[I]  It  is  true  that  there  was  a  conflict  In 
the  erldeDCb  The  defendant  offered  evlr 
dence  tending  to  abow  that  it  bad  two  flag- 
men on  duty  at  the  crosainff  at  tbe  time  of 
the  colUsion,  and  that  one  of  these  flagm«o 
waa  preceding  the  train  across  at  tbe  time, 
and  as  required  by  tbe  iffdinance  ber^  re- 
ferred to;  that  wh«i  the  front  car  bad  readi- 
ed a  point  near  the  west  side  of  tbe  cros^g 
the  plaintiff,  who  was  operating  his  automo- 
bile at  a  high  rate  of  speed,  to  wit,  25  or  30 
miles  an  hour,  attempted  to  cross  Immediate- 
ly In  front  of  the  train  by  awervii^  his  car 
to  the  right,  and  In  so  doing  hta  automobile 
was  struck  by  the  front  box  car.  The  jury 
have  resolved  this  disputed  question  of  fact 
In  fftvor  of  the  plaintiff's  contention,  and  Its 
finding  is  binding  upon  this  court, 

[7]  Nor  do  we  think  the  defendant's  conten- 
tion ^8  well  taken  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  that 
the  CJourt  of  Civil  Appeals  should  therefore 
have  held  aiat  the  trial  Judge  erred  In  not 
directing  a  ver^ct  In  tala  favcnr  on  •  this 
groimd. 

We  think  this  was  a  question  properly  de- 
terminable by  the  jury  under  proper  instruc- 
tions from  the  court.  The  court  Instructed 
the  jury  on  this  question  as  follows: 

"Now,  it  was  the  duty  of  the  plaintifr  here 
to  exercise  ordinary  care  for  IiIh  own  safety, 
that  is  such  care  as  yoa  would  expect  from  an 
ordinarily  prudent  person  situated  as  he  was 
there  at  that  time  and  place,  operating  an  au- 
tomobile as  be  waa.  It  waa  his  duty  on  ap- 
proaching that  railroad  track  to  use  his  senses 
of  Bight  and  hearing,  and  if  he  saw  that  train 
approachmg  or  upon  the  crossing,  or  if  he  could 
have  seen  It  by  the  exercise  of  ordinary  care 
and  tried  to  run  around  it,  to  run  in  front  of 
it,  when  an  ordinarily  pri^dent  man  would  sot 
have  done  it,  then  he  would  be  guilty  of  contrib- 
utory negligence,  and  If  that  proximately  con- 
tributed to  bring  abont  the  death  of  hia  wife,  he 
cannot  recover.** 

Again,  In  a  subsequent  part  of  his  charge, 
the  trial  judge  instructed  the  jury  as  follows: 

"On  the  other  hand  the  defendants,  insist 
that  in  operating  their  train  they  were  comply- 
ing with  the  terms  of  this  ordinance;  that  it 
was  not  running  Its  train  over  there  at  a 
greater  rato  of  speed  than  4  or  K  miles  an  hour; 
that  ito  watchmen  were  there,  and  tlist  one  of 
the  trainmen,  one  of  the  switching  crew,  and 
one  of  the  watchmen  preceded  the  train  across 
tbe  crossing,  and  that,  after  the  train  became 
an  obstruction  at  the  crossing,  over  the  cross- 
ing, the  plaintiff  in  his  automobile  approached, 
running  at  a  negligent  and  rapid  rate  of  ppeed, 
at  an  unlawful  rate  of  speed,  and  undertook  to 
ran  around  tin  train,  and  ran  over  where  the 


cnrh  was  in  order  to  get  around,  and  that  while 
he  was  trying  to  get  around  he  was  struck  by 
the  train  and  pushed  down  the  track,  and  hit 
wife  was  killed.  Now,  gentlemen  of  Ihe  Jury, 
if  you  believe  from  the  evidence  that  tbe  de- 
fendanto*  contention  is  true,  or  if  the  plslntifE 
by  the  greater  wei^t  of  the  evidence  lias  fail- 
ed to  show  you  that  it  is  not  true,  then  the 
plaintiff,  is  not  entitled  to  recover,  and  your 
verdict  should  be  in  favor  of  the  defendants. 
How  the  facta  are  is  for  you  to  determine. 
You  are  the  exclusive  judges  of  the  facts,  tbe 
weight  of  the  evidence,  and  the  credibility  of 
the  witoesses,  Xon  will  take  the  law  as  giv- 
en yott  in  charge  hj  the  eoort** 

[I]  Where  then  la  a  drntrorersy  in  re- 
spect <a  tbe  facts  upon  which  the  defense  of 
contrlbnUng  negllgeDoe  is  predicated,  the 
questi<m  abonid  be  aubmitted  to  the  jury. 
La  Follette,  eto„  R.  Oo.  t.  Mlnton,  117  Tenn. 
416,  KU  8.  W.  178»  11  R.  A.  (N.  SO  478; 
Railroad  t.  Bidian,  116  Tenn.  271,  94  S.  W. 
84 ;  KnoXTUle  t.  Cox,  108  Tenn.  S68,  08  S.  W. 
734;  Robertson  t.  Cayard,  HI  Turn.  856^  77 
S.  W.  losa 

[91  We  think  the  charge  very  fully  present- 
ed the  defaidanf  a  contention  of  contributory 
negUg^ce  to  the  jury;  in  fiict,  the  charge 
on  this  qaestion  waa  more  favorable  to  the 
defendant  tbat  the  law  warranted.  The  dec- 
laration avers,  and  the  evidence  sbowa^  that, 
in  addition  to  the  plalnttfT  (her  husband)  Mrs. 
Partridge  left  surviving  her  three  minor  chil- 
dren, and  under  chapter  80  of  the  Acts  of 
1897,  carried  into  Shannon's  New  Ck>de  at  sec- 
tions 4(Q9al  and  4029a2,  the  damages  recov- 
erable go  to  the  plaintiff  and  said  dilldren 
equally.  The  children  of  the  deceased  were  In 
no  way  at  fault  in  the  matter  of  their  moth- 
er's death,  and  the  fault  of  tbe  plaintiff  could 
not  prejudice  their  rights.  Only  the  bsQefld- 
ary,  whose  negligence  proximately  contribut- 
ed to  the  accident,  is  barred.  Z.  E.  Anderson, 
Administrator  v.  Memphis  Street  Railway 
Co..  227  S.  W.  39,  decided  at  the  present  term 
of  the  court   Opinion  for  pi^Ilcatlou. 

[10]  Furthermore,  the  trial  judge,  to  his 
second  instruction  on  the  questton  ot  the 
plaintiff's  contributory  ne^gence  hereinbe- 
fore set  out,  placed  tbe  burden  of  proof  up- 
on the  plaintiff  to  show  by  tbe  greater  weight 
of  the  evidence  that  be  was  not  guilty  of  con- 
tributory negligence  In  crossing  the  track 
of  the  defendant  upon  which  its  train  waa 
moving.  This  was  error  against  tbe  plaintiff. 
The  burden  of  proof  waa  on  the  detendant 
to  show  fluch  negligence. 

[II]  By  chapter  36  of  tbe  Acts  of  1917,  the 
drivers  of  automobiles,  crossing  a  railroad 
track  at  grade  on  public  roads,  are  required 
to  come  to  a  full  stop  at  a  distance  of  not 
less  than  10  nor  more  than  SO  feet  from  the 
nearest  rail  of  said  track  before  crosslnib 
and  their  failure  to  do  ao  la  made  a  nUa- 
demeanor. 

The  trial  judge  was  requested  by  tbe  de- 
fendant to  charge  the  Jury  tbat  If  they  should 
find  from  tha  evidence  tbat  the  croBslng  at 
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whlA  tile  aoddent  occnrred  wa^  at  grade, 
and  tbat  ttiera  vaa  no  flagman  or  watchman 
IHratectlng  ttw  «roaslng,  It  was  tbe  dnty  of 
ttw  idalnttff  to  hare  stopped  his  antmnoMle 
at  a  distance  of  not  leas  tlian  10  nor  more 
than  60  feet  from  the  nearest  rail  of  the  rail- 
road trade  wbich  iw  was  approaching,  and 
upon  which  the  train  was  being  operated,  and 
If  be  failed  to  do  so  before  undertaking  to 
cross  the  track,  be  was  guilty  of  n^^gence 
per  ae,  or  nei^lgence  as  a  matter  of  law, 
and  that  If  ttils  n^EUgmce  on  hla  part  con- 
trfbnted  prozbnately  to  ttie  accident  in  any 
degree  the  plaintiff  could  not  recover. 

We  do  not  think  that  chapter  39  of  the 
Acts  of  iSlT  has  any  bearing  oa  the  plain* 
tiff's  rl^t  to  recover.  The  act  exonUtf 
provides  that  none  of  its  provisions  "shall  be 
constmed  as  abridging  or  in  any  way  affect- 
ing the  oommon-law  tight  ot  recovery  of  liti- 
gants in  damage  suits  that  may  be  pending 
or  hereafter  broogbt  against  any  railroad 
company  or  ether  common  carrier." 

We  think  this  provision  of  the  statute 
cuts  off  the  right  of  the  defendant  to  rely 
on  its  violation  by  the  plaintiff  as  negligence 
wbleh  oonld  In  any  manner  affect  bis  right 
to  recover. 

It  la  next  urged  by  die  defendant  that  the 
Conrt  of  Civil  AppeAU  erred  in  not  holding 
that  the  trial  judge  should  have  submitted  in 
cliarce  to  the  ]ary  a  number  of  other  special 
requests  offered  by  the  defendant  bearing 
upon  tbe  qnestion  ot  the  plaintiff^  contrlb- 
vtory  negligence; 

There  are  nine  of  these  requests,  and  we 
have  cfflisidered  each  of  them,  and  are  of  tbe 
opinlcm  that  It  waa  not  nror  to  refuse  them. 
We  think  the  court  foUy  instructed  the  jury 
upcm  the  question  of  the  i^lnttlTs  omtrlb- 
utoiT  n^tigence,  and,  as  before  stated,  the 
charge  upcm  ttiat  question  was  more  favor- 
able to  the  deftadant  than  he  waa  entitled  to. 

[12,13]  It  is  next  insisted  that  the  trial 


Judge  committed  enw  In  Instructing  the 
jury  on  the  measure  of  damages.  QSie  Jury 

was  Instmcted  on  this  point  as  follows: 

"If  yon  find  in  favor  of  the  plaintiff,  it  will 
be  your  daty  to  fix  the  amount  of  his  recovery. 
Tbe  measure  of  the  recovery  would  be  reasons* 
ble  compensation  for  tbe  life  of  the  deceased. 
In  determining  that,  take  into  consideration 
her  age,  the  atate  of  her  health,  her  expectancy 
of  life,  of  a  person  of  her  state  of  health  and 
age,  and  let  your  verdict  be  for  reasonable  com- 
peosation.  If  yoo  find  for  the  defendant;  you 
will  so  state,  without  more." 

It  Is  said  that  the  trial  eoort  sboold  bare 
charged  the  jury  that  the  measure  of  dam- 
ages was  the  peennlaxy  value  ot  tbe  life  of 
the  deceassd,  and  not  any  amtlniental  value 
wbldi  the  Jury  might  place  on  the  deceased's 
Ilf^  and,  further,  in  arrivliig  at  the  value  of 
the  life^  it  should  be  taken  Into  consIdeTation 
that  at  beat  the  duratl<m  of  life  is  uncertain. 

We  are  of  the  (qnlnlon  that  while  this  in- 
struction -was  not  strictly  accurate,  in  that 
it  failed  td  toU  the  Jury  tbat  tbe  plaintiff 
could  only  recover  for  the  pecuniary  value 
of  the  deceased's  lif^  still  we  cannot  see 
vrtkweln  the  defendant  was  iHr«Judlced.  We 
do  not  tUnk  that  the  vtndice  is  In  any  sense 
sentimoitaL  It  Is  not  tor  mwe  than  the  rea- 
sonable pecuniary  value  of  the  deceased's  life 
when  her  age  and  state  of  health  are  taken 
Into  conslderatiaa.  It  Is  true  that  ber  life 
expectancy  was  not  ahown,  but  It  was  shown 
that  she  was  mly  34  years  of  age,  and  was 
In  good  health.  Therefore  she  necessarily 
had  a  long  life  expectancy,  and,  in  view  of 
the  i»roof,  we  do  not  think  It  can  be  said  that 
the  verdict  was  in  any  aenae  tbe  result  of 
sentiment,  nor  do  we  think  it  la  excessive. 

The  Judgment  of  the  Gonrt  of  Olvll  Appeals 
win  therefore  be  reversed,  and  the  Judg- 
ment of  the  circuit  court  will  be  affirmed, 
wiOi  costs. 
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BRIDGFORD  v.  STEWART  DRY  0OOD8 

CO. 

(C3oQtt  of  Appeals  of  Kentockj.   May  20, 
1021.) 

I.  NegllgcKM  «=»32(l)-^0aMiabIe  eare  ro- 
^■tml  u  to  oattomor. 

A  shopkeeper  owes  those  who  enter  its 
premises  hj  InritatlOD  the  duty  of  using  rea- 
sonable or  ordinary  care  to  keep  the  premis- 
es in  a  safe  condition,  but  is  not  an  Innirer  of 
a  customer'i  aafetr. 

3.  Nagllgaae*  «s>5t^hopkeepar  nay  allow 
oaatonm     wat  flotr. 

Where  Its  basement  was  flooded  throuflrh 
no  neglifence  of  shopkeeper,  it  is  not  bound, 
the  place  belnff  well  lighted,  to  orcct  barriers 
tn  order  to  exclude  customers. 

3.  Nailigaiiea  ^366(2)-^nitoBiar  kaowlagly 
golig  n  wat  floor  aMamea  risk. 

Where  plaintiff  a  customer  In  a  store  knew 
that  the  wooden  floor  of  the  basement  was  wet 
as  a  result  of  an  nnusual  rainstorm,  plaintifT 
assumed  the  risk  of  Injury  In  going  on  the  floor, 
which  was  well  lighted,  and  cannot  recover  for 
injuries  resulting  from  a  fall,  eren  if  the  store- 
keeper ba  othorwiat  deemed  gniltar  of  negli- 
gence. 

A{»peal  from  Glrcnlt  Court,  Jefferson  Ooon- 
ty,  Oommoix  Pleaa  Brands,  Third  Dlrlaloii. 

Action  by  Nancy  Brldgford  agalnat  the 
Stewart  Dry  Goods  Company.  From  a  Judg- 
ment for  defendant  plalntur  appeala.  Af- 
firmed. 

Edwarda,  Qgdat  A  Peak,  of  LonlSTill^  for 

appellant 

Humphrey,  Crawford,  Mlddleton  &  Humph- 
rey, of  LouisvUle,  for  appellee. 

GLABKE;  J.  The  defendant,  now  appd- 
teo,  conducts  a  d^rtment  stcure  In  IxniisTlIle 
and  maintains  on  the  basement  floor  a  clieck- 
room  or  counter  for  use  of  its  i)atron8.  About 
3  o'clodc  in  the  afternoon  of  July  29,  1919. 
plaintiff  went  to  this  checkroom  fOr  her  grip, 
and  In  walking  back  to  the  stairway  fell  and 
received  serious.  If  not  pennanent,  injuries. 
Just  a  few  minutes  before  this  the  floor  of 
the  basement  had  been  covered  about  an  inch 
deep  with  water,  as  a  result  of  an  unusual 
rainstorm.  It  Is  conceded  by  counsel  for 
plaintiff  that  the  flooding  of  the  floor  was  not 
caused  hy  any  m^llgence  upon  the  part  «f 
defendant,  but  it  Is  alleged  that  as  a  resnlt 
thweof  the  floor  of  the  basement  was  wet. 
slick,  and  in  an  **unsafe  and  dangeroos  con- 
dition for  persons  to  walk  upon  and  orer, 
and  ibis  condition  was  known  to  the  defend- 
ant, its  agents,  servants,  and  nnploy^s,  or 
could  have  been  known  by  it  and  them  by  the 
esm-ij>e  of  ordinaxy  care,  and  was  unknown 
to  this  plaintiff;  that  Qie  defendant  negli- 
gemly  failed  to  warn  <w  notify  i^aintlff  of, 


the  unsafe  and  dangerous  condition  of  satd 
floor  and  ne^^gently  failed  to  place  barri- 
cades at  the  entrance  to  raid  basement,  or 
otherwise  prevent  plafntlft  from  using  said 
floor."  These  all^tions  of  the  petition  were 
denied  by  the  answer,  and  upon  a  trial  at 
the  conclusion  of  the  plaintiff's  testimony  the 
court  gave  a  peremtory  Inatructlon  In  favor 
of  Oie  def)n)dant.  Prom  the  Judgment  enter- 
ed thereon  the  plaintiff  has  prosecuted  this 
appeal. 

[1]  The  evidence  of  plaintiff  shows  that  she 
was  nptm  the  premises  by  invitation  of  the 
defendant,  and  as  a  consequence  the  defend- 
ant owed  her  the  duty  of  using  reasonable 
or  ordinary  care  to  keep  the  premises  In  a 
safe  condition,  but  was  not  an  insurer  of  her 
safety.  Anderson  ft  Nelson  Distilleries  Ca 
V.  Hair,  103  Ky.  196,  44  S.  W.  658.  19  Ky. 
Law  Rep.  1822;  Branbam's  Adm'r  v.  Buck- 
ley et  al..  158  Ky.  848,  166  S.  W.  618,  Ann. 
Cas.  1916D,  861;  29  Cye.  454. 

[2,  t]  The  evidence  shows  that  Immediately 
upon  the  flooding  of  the  floor  and  before 
plaintiff  entered  the  basement  some  planks 
were  taken  up  at  one  end  of  same  to  allow 
the  water  to  run  through,  and  Janitors  were 
put  to  work  mopping  up  the  floor  where  It 
was  wet;  that  the  basement  was  well  light- 
ed; that  there  were  no  barriers  erected  to 
prevent  plaintiff  ftom  going  on  the  flow, 
and  that  no  one  warned  or  notified  her  not 
to  do  so.  Plaintiff  testified  that  she  was 
caused  to  slip  and  fall  by  the  wet  or  damp 
condition  of  the  floor.  Upon  cross-examina- 
tion she  was  asked  and  answered  the  fol- 
lowing Questions: 

**Q.  Tou  say  when  yon  came  down  the 
you  found  the  room  well  lighted?   A.  It  was 
well  lighted;  yea 

"Q.  The  floor  was  perfectly  level  and  in  good 
condition  as  far  aa  you  could  see?  A.  As  far 
as  I  could  tee. 

What  was  there  on  the  floor  that  conld 
cause  anybody  to  sUpf  A.  From  where  they 
had  been  mopping. 

"Q.  That  is  aU?  A.  That  is  all  I  could  sea. 

"Q.  Just  a  little  dampness  m  the  floor  where 
they  had  just  finished  mopping,  evidently?  A. 
It  was  water,  from  the  condition  of  my  dothea. 

"Q.  Did  you  notice  this  dampness  as  you 
walked  toward  the  coanter  for  year  grip?  A. 
No.  sir;  not  until  I  stood  there  waiting  for 
my  gripr  I  noticed  them  mopping  just  beyond 
the  checkroom,  past  me. 

"Q.  Tfapn  yoa  noticed  the  fioor  all  anrand 
yon  was  slightly  moist?   A.  Yes. 

**Q.  And  that  it  was  in  that  condition  between 
the  check  counter  and  the  steps  that  jou  were 
going  to?  A.  Tea. 

"Q.  So  when  you  walked  across  that  floor 
you  knew  it  was  moist?  A.  Yes.** 

Upon  Oils  testlmooy  It  Is  plain  that  the 
plaintiff*  while  she  was  waiting  at  the  coun- 
ter for  her  grip,  saw  the  porters  UK^Ing  19 
the  floor,  and  that  the  floor  was  mcrist  to- 
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tween  tlie  dieck  ooonter  and  tbe  steps. 
Hence  site  knew  of  the  Tery  condition  whldi 
Bhe  claims  rendered  the  floor  unsafe,  and 
her  accident  was  not  the  result  of  def^d- 
anfs  fiiilure  to  give  her  notice  or  warning, 
eren  If  it  be  conceded  that  ordinary  care 
required  notice  that  an  ordinary  wood  floor 
fn  a  welMlj^ted  room  was  moist  or  damj^ 
which  Is  at  least  doubtful.  See  American 
Tobacco  Co.  v.  Adams,  137  Ky.  414. 125  a.  W. 
1067.  Certain  it  Is  that  the  mere  fact  the 
floor  was  moist  or  damp  did  not  render  it 
so  dangerous  as  to  require  of  defendant,  In 
the  exercise  of  ordinary  care  for  the  safety 
of  its  customers,  that  It  should  place  bar- 
ricades across  the  entrance  to  the  basement 
and  prevent  its  use  altogether  until  the  floor 
was  entirely  dried  out  We  are  Inclined  to 
the  opinion  that  proof  simply  that  an  ordi- 
nary wood  floor  in  a  well-lighted  room  Is 
moist  or  damp  Is  no  evidence  that  It  Is  not  in 
a  reasonably  safe  condition  for  use,  but,  If 
mistaken  in  that,  we  are  quite  sure  that  one 
who  uses  such  a  floor  with  full  knowledge  of 
its  condition  assumes  any  and  all  risks  in- 
cident to  Its  use.  We  are  therefore  of  tbe 
opinion  that  tbe  trial  court  did  not  ar  In 
directing  a  verdict  In  favor  of  the  defendant 
Wherefore  tbe  Judgment  la  affirmed. 


HINES,  Director  GeReral  of  Railroads,  v. 

wiLsoura  aom'x 

<Gowt  of  Appeals  of  Kentuc^.  Hay  20, 
1021.) 

1.  Appni  aad  error  «=9lOD3— Vordlot  aatup- 
ported  ky  ovIdoDGO  oaonot  be  allowed  to  stand. 

Under  Civ.  Code  Prac  {  840,  subsec.  6,  a 
verdict  not  supported  by  tbe  evidence  will  be 
set  aside  and  the  cause  remanded,  even  though 
the  evidence  was  not  such  as  to  warrant  direc- 
tion of  verdict  fw  defendant 

2.  Railroads  «=»369( 3)— Lookout  and  slgsals 
rH*ilred  where  tracks  are  used  by  public. 

Where  the  public  generally,  with  the  knowl- 
edge and  acquiescence  of  a  railroad  company, 
have  coDtinuaUj  used  its  tracks  aa  a  footpaUi 
for  a  long  period  of  time,  the  presence  of  per- 
sona on  Uie  tracks  most  be  anticipated,  and  It 
is  the  eompany's  duty  to  give  warning  of  the 
approach  of  trains  and  to  operate  them  at  a 
reasonable  rate  of  speed,  maintalolng  proper 
lookout,  and,  unless  signals  are  given,  an  engi- 
neer has  no  right  to  assume  that  a  person  with 
bis  back  to  the  train  knows  of  its  approach, 

3.  Railroads  «39356( I}— Habitual  use  of  tracks 
datarMlaes  right  to  go  thereon. 

It  is  tbe  habitual  use  by  the  public  rather 
than  tbe  location  of  tracks  which  determines 
whether  one  walking  thereon  is  a  trespasser  or 
BcMiseB. 


4.  Railroads  «=>400( 2)— License  to  use  traofcs 
held  question  for  Jury. 

In  an  action  for  tbe  death  of  plaintilTs 
intestate,  who,  while  walking  on  tbe  railroad 
tracks,  was  struck  by  a  train,  the  question 
whether  decedent  was  a  trespasser  or  lleenaes 
htid  for  Oie  Jnry. 

5.  Railroads  «=3377— Injury  to  pedeatiiau  who 
steps  directly  la  front  of  train  not  aetlonablo. 

If  a  train  is  operated  at  a  reasonable  speed, 
and  due  warning  of  its  approach  given,  and  look- 
out maintained,  while  passing  over  tracks  hatnt- 
ually  used  by  the  public  as  a  footpath,  the  rail- 
road Is  not  liable  for  injuring  one  so  using  tbe 
tracks,  if  be  leaves  a  place  of  safety  and  steps 
in  front  of  the  engine  when  the  distance  is  so 
short  that  it  is  impossible  for  the  engineer  in 
the  use  of  means  at  Ids  command  to  avoid  in- 
Jttiy. 

Appeal  &om  Circnlt  Court,  Mublenburg 

County. 

Action  by  ImgIw  Wilson's  admioistratrix 
against  Walker  D.  Hines,  Director  General 
of  Bailroads.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Bevexsed  for  torth^ 
proceedings. 

Ti^lor,  Eaves  ft  Sparks,  of  Ore«ivllIe,  and 
Benjamin  D.  Warfldd,  of  LoolBville,  for  ap- 
pellant 

J(An  C.  I>Dtl^,  of  HopfcinsvUle,  and  Hubert 
Meredith,  aC  OreenTfllOb  for  app^lee. 

QUIN,  J.  The  Wi<&Ilffe  mbies  are  located 
about  one-half  mile  north  of  Browder,  a  town 
of  approximately  200  peopla  These  mines 
had  been  In  <^ratlon  for  a  period  of  several 
months  prior  to  July  9,  1918y  on  which  date 
appellee's  Intestate  was  killed  while  going 
from  Browder  to  the  mines.  The  accident 
happened  about  6:30  in  the  morning. 

TbB  railroad  depot  is  located  near  the 
south  side  of  the  town.  The  coal  company's 
commissary  to  the  north  of  the  depot  fronts 
on  the  railroad,  as  do  a  number  of  residences 
In  the  town.  To  the  north  of  the  depot  Is  a 
road  crossing.  About  one-fourth  mile  south 
of  the  depot  is  a  signal  post  From  this 
point  for  about  one-half  mile  north  the  track 
is  straight  and  level.  Some  15  to  30  mlnei-s 
daily  used  this  track  at  that  time  in  the 
morning  on  their  way  to  the  mines.  In  ad- 
dition to  the  miners  tbe  track  Is  used  by  other 
persons  In  the  neighborhood.  As  is  to  be 
expected,  the  witnesses  are  not  In  accord  aa 
to  the  number  of  persons  so  using  the  track. 
Practically  all  the  witnesses  for  both  parties 
agree  that  a  north-bound  coal  train  which 
reached  Browder  at  that  time  whistled  when 
south  of  the  |depot.  The  trainmen  say  tbe 
bell  was  ringing,  but  several  say  they  did  not 
hear  tbe  bell  ring.  Decedent  was  walking 
in  the  same  direction  in  which  the  train  was 
going,  and  when  the  engine  got  within  about 
30  feet  of  him  it  gave  several  shrill  blasts 
ot  the  whistle.    Decedent  turned  bis  bead 
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Slightly,  and  as  he  did  so  h«  was  stm& 
and  Instantly  killed.  Tbe  accident  happened 
about  200  yards  north  of  the  commissary* 

For  the  defendant  the  engin^en  testis 
that  in  addition  to  the  signal  for  the  depot 
they  whistled  for  the  crossing,  and  that  the 
bell  was  ringing.  They  saw  people  walking 
alongside  the  track,  bat  no  one  was  on  the 
track  until  decedent  stepped  onto  the  trac^ 
when  the  train  got  within  ai^roximat^  80 
feet  of  him.  As  soon  as  he  was  seen  to  leave 
a  point  of  safety  the  whistle  was  blown, 
but  too  late  to  avoid  the  accident.  Plain- 
tiffs witnesses,  with  one  exertion,  corrobo- 
rate defendant's  testimony.  Only  one  of 
them  claims  to  have  seen  decedoit  on  the 
track  at  a  greater  distance  than  80  feet  from 
the  train.  The  one  ezceptloa  is  a  miner  by 
the  name  of  Wherry,  who  says  be  was  100 
yards  ahead  of  decedent  when  the  train 
struck  him.  He  heard  tbe  train  whistle  for 
the  depot,  but,  like  most  of  the  witnesses, 
beard  no  more  whistles  until  the  distress  sig- 
nal was  given. 

From  the  testimony  of  this  witness  tt  is 
impossible  to  tell  Just  how  long  decedent  had 
been  on  the  main  track  before  he  was  struck 
by  the  engine. 

In  answer  to  a  quMtion  as  to  how  far  de- 
ced«it  had  beat  walking  down  tbe  trat^  he 
answers: 

"I  suppose  he  was  walking  down  the  tnA  60 
yards." 

When  asked  whether  people  ever  traveled 
np  and  down  the  track,  he  said: 
"No;  not  on  the  track;  I  suppose  not.** 

This  witness  further  testified  as  follows: 

"Q.  After  Mr.  Wilson  got  od  the  track  in 
front  of  the  engine,  tMtween  tbs  rails  on  the 
main  track,  I  will  get  you  to  state  whether  or 
not  the  engineer  could  have  stopped  that  train 
in  time  to  have  prevented  the  injury;  you  say 
It  was  Just  30  feet  away?"  'A.  Too  mean  after 
the  man  got  on  the  main  track? 

"Q.  Yes.  A.  I  dtm't  thhik  he  conld  have 
stopped  the  train  at  all  after  the  train  gave 
the  ^stress  signaL** 

This  last  answer  is  In  exact  agreement 
with  the  testimcHiy'of  all  the  witnesses  to  the 
accident  At  tbe  time  the  distress  signals 
were  given  the  train  was  so  close  to  decedent 
it  was  impossible  for  him  to  have  gotten  out 
of  its  way.  The  trainmen  say  tbe  distress 
signals  were  sounded  as  soon  as  decedent 
started  toward  the  main  track.  There  is  no 
contrariety  in  the  proof  on  this  point.  It  is 
not  surprising  the  witnesses  do  not  agree  In 
their  estimate  of  the  distance  of  the  train 
from  Wilson  when  the  whistle  was  blown. 
According  to  Wherry's  supposition,  Wilstm 
had  been  on  the  track  for  50  yards.  No  other 
witness  fixes  the  distance  exceeding  30  feet 
No  one  testlQ^  the  distress  signal  was  not 
given  as  soon  as  Wilson  got  on  the  track  or 
attanpted  to  do  so.   Whetiier.  therefor^  it 


was  00  yards  or  80  feet,  all  agre*  tbe  train 
could  not  have  been  stopped  in  time  to  have 
prevented  the  accident  Nor,  according  to  the 
w^^t  of  the  evidence,  was  the  train  moving 
at  an  excessive  rate  of  speed  at  Uie  time. 

Whtfry  says  he  was  100  yards  ahead  of 
Wilson  when  the  train  bit  him.  and  that 
there  was  a  bunch  of  men  altmg  there  at  the 
time  on  their  way  to  work.  He  does  not 
state  when  be  first  turned  around,  but  wbeth- 
er  It  waa  when  the  distress  whistle  was 
beaM  by  him,  or  before.  It  la  qnite  possible 
from  his  position  looking  straght  backward, 
and  considering  the  presence  of  men  on  the 
tratdc,  he  oonld  have  be«i  mistaken  In  bis 
estimate  of  tbe  distance  betwe«i  the  train 
and  Wilstm  wbm  be  saw  the  latter  tm  the 
track. 

ni  Oonslderlng  tbe  recwd  from  any  view- 
point. It  presents,  at  most,  a  case  cognizable 
under  Civil  Code,  |  340,  subsea  6,  which  au- 
thorizes a  new  trial  when  the  verdict  or  de- 
cision Is  not  sustained  by  sufficient  evidence. 

As  said  in  U  &  N.  R.  B.  Go.  V.  Baker's 
Adm'r.  1S3  Ky.  795,  210  S.  W.  674,  under 
this  section  a  verdict  will  not  be  set  aride 
unless  It  is  flagrantly  against  the  evidence, 
but  when  such  is  the  case  it  is  not  only  the 
right,  but  the  duty,  of  the  court  to  reverse 
and  remand  for  a  new  triaL  This  must  be 
the  order  here. 

[2]  It  Is  urged  by  defendant  that  It  was 
entitled  to  a  directed  verdict,  but  with  this 
conclusion  we  cannot  agree. 

There  w«e  two  trades  at  Browdor,  the 
main  track  and  the  siding.  Their  use  is  va- 
riously stated  by  the  witnesses  as  b^g  from 
40  to  800  persons  dally.  Where  the  public 
genially,  with  the  knowledge  and  acquies- 
cence of  tbe  railroad  company,  have  ccmtlna- 
ously  used  its  tracks  for  a  long  period  of 
time,  the  presence  of  persons  on  the  track  at 
the  point  where  It  Is  so  used  must  be  antld- 
pated  by  the  company  In  the  running  of  its 
trains  thereon,  and  it  Is  the  company's  duty 
in  the  movement  of  cars  at  such  places, 
whether  in  the  daytime  or  at  night,  to  give 
warning  of  the  approach  of  its  trains,  and 
to  operate  same  at  a  reasonable  rate  of  speed 
and  to  maintain  a  proper  lo<Aout  Unless 
signals  aie  given,  the  engineer  has  no  right 
to  assume  that  a  person  with  bis  bwft  to 
the  train  knows  of  Its  approach. 

[3-6]  It  is  the  habitual  use  rather  than  the 
location  of  the  tracks  that  determines  the 
question  whether  one  is  a  trespasser  or  11- 
coisee.  Whether  there  was  such  use  In  the 
present  Instance  was  for  the  Jury,  and  if  the 
traclEs  between  Browder  and  tbe  mines  were 
habitually  used  at  the  time  of  morning  when 
decedent  was  killed  by  such  large  numbers  of 
p&BOia  as  to  impose  upon  the  company  the 
exercise  of  the.  duties  above  mentioned,  the 
company  would  be  liable  If  It  failed  on  the 
occasion  mentioned  to  perform  these  duties. 
There  Is  no  question  of  Io<ricont  In  this  dase, 
because  ttie  engineer  admits  tw  aaw  Ow  peo- 
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pie  on  tbe  tnu^  It,  taowerer,  the  train  wu 
being  <q>erated  at  a  reasonable  rate  of  speed, 
and  due  waralns  of  Ita  approach  •ntm  given 
and  lookout  .maintained,  tbe  company  would 
not  be  liable  if  decedeDt  left  a  place  oC  aafe* 
ty  and  got  on  tbe  track  In  fnmt  of  the  engine 
at  a  time  wben  tbe  distance  between  decedent 
and  the  engine  was  so  sbwt  that  It  was  im- 
possible Cor  flu  engineer  of  said  train,  in 
the  use  of  the  means  at  his  command,  to 
stop  or  cbeck  tbe  train  in  time  to  avoid  tbe 
injary, 

q^ieee,  and  these  only,  sre  the  Issues  triable 
vpon  tbe  next  calling  ceC  the  case;  the  evi- 
dence bdng  sDbetantlally  ttie  tame  as  npon 
tbe  first  trial. 

Tbe  ctmduslons  readied  ruder  unneces- 
sary refieroice  to  oOier  points  raised  by  de- 
fendanfs  coimsd;  e.  g.  alleged  error  of  the 
court  in  rising  to  grant  a  continuance  on 
the  ground  of  an  absent  witness.  Nor  do  we 
find  it  necessary  to  dlscnss  Hie  question  of  in- 
structions. Upon  a  new  trial  the  court  should 
Instruct  tbe  Jury  In  accordance  with  tbe 
views  herein  expressed. 

Wber^Ore  tbe  Judgmcat  is  reversed  tax 
fnrdier  proceeding*  consistent  berewlth. 


COMMONWEALTH  v.  FARMERS'  BANK  OF 
KENTUCKY  et  al. 

(Conrt  of  Appeals  of  Kentocky.   Uay  20^ 
1921.) 

1.  Depositaries  <3==>  1 0— Com monwetlth  oas  re- 
cover from  depository  only  bsJaae*  above 
paymests  from  defaulter's  sursty. 

Where  a  bank  in  which  tbe  fundi  of  the 
commonwealth  had  been  deposited  had  paid  oat 
Buma  on  checks  fraudulently  indorsed  by  an  as- 
■iBtant  aaditor,  the  commonwealth  cannot  re- 
cover from  the  depository  more  than  tbe  dif- 
ference between  the  amouit  of  the  cheeks  so 
paid  and  the  amount  which  tbe  commonwealth 
had  received  from  the  assistant  andltor'a  surety, 
■ince  the  bank  was  onder  no  obligation  to  re- 
imborse  the  surety. 

2.  Depesltarfes  «=>i3-«arety  ef  Maeltlao 
employee  held  real  party  in  Isterset  to  ealt 
la  same  of  oommoawealth. 

In  a  suit  brought  in  the  name  of  a  com- 
monwealth againat  a  state  depository  to  re- 
cover the  amount  paid  by  tbe  depository  on 
checks  fraudulently  Indorsed  by  tbe  assistant 
auditor,  where  It  was  stipulated  between  the 
commonwealth  and  tbe  surety  of  the  officer 
that  from  any  recovery  In  that  suit  the  sure- 
ty was  first  to  be  paid  the  amount  it  had  paid 
to  the  commonwealth  and  an  attorney's  fee, 
and  the  smoont  payable  to  the  surety  exceeded 
the  amount  which  coold  have  been  recovered 
from  the  bank,  tbe  surety  was  the  real  party 
in  interest  within  Civ.  Code  Prac.  i  18,  so  that 
the  suit  by  the  commonwealth  must  be  dis- 
missed. 


Suit  by  the  Gommwiwealth  of  Kentudty 
against  the  Farmers*  Bank  of  Kentttclcy  and 
others.  From  a  judgment  dismissing  the  pe- 
tition, plaintiff  ajveali.  Affirmed. 

BU  H.  Brown.  Jr.,  of  Louisville,  Cfaas.  H. 
KortiBt  of  Frankfort^  Lewis  A  Nnckols,  of 
Roam»ke,  Va.,  Brown  ft  Nuckols,  Frank- 
fort, and  Ghas.  I.  Dawson,  Atty.  Qen.,  for  the 
Commonwealth. 

Qny  H.  Brlggs,  Elwood  Hamilton,  3.  C  W. 
Beckham,  and  Hamiltcm  ft  Polagrove,  all  of 
Frankf fHt,  for  appellees. 

QUZN,  J.  Obarles  B.  Booe  was  connected 
with  tbe  office  of  Auditor  of  Public  Accounts 
of  the  State  of  Kentucky  for  several  years, 
and  daring  the  Incumbency  of  Auditor  S.  W. 
Hager  acted  as  clerk  and  also  Aaalatant  Au- 
ditor. Following  the  expiration  of  Hager'a 
term  of  <^ce  it  was  discovered  that  through 
the  manipulations  and  fraudulent  Indorse* 
ments  of  Booe  there  had  been  paid  out  on 
checks  issued  and  signed  by  tbe  State  Treas- 
urer tbe  sum  of  over  ^,000. 

Under  Ey.  Statg.  9  4682,  the  Treasurer  Is 
directed  to  designate  in  writing  to  the  Gov- 
ernor not  less  than  three  solvent  banks  aa 
state  depositories,  and  under  this  designation 
the  appellee  on  January  IS,  1901,  was  select- 
ed aa  one  of  the  state  depoaitories,  and  con- 
tinued as  such  during  the  period  Involved  In 
this  litigation.  Aa  required  by  law,  appellee 
executed  bond,  with  ai^roved  surety,  cove- 
nanting with  tbe  commonwealth  that  It  would 
pay  over  whrai  demanded  all  money  deposited 
with  it  by  the  Treasurer  and  comply  with 
all  the  requirements  of  law  relating  to  it  as 
a  depository.  During  tbe  years  named  ap- 
pellee paid  the  sum  of  (31,414.88  on  326 
chedis  fraudulently  Indorsed  by  Booe.  Of 
this  (turn  about  $22,000,  the  proceeds  of  141 
chedcs,  was  paid  by  appellee  direct  to  Booe, 
mostly  npon  diecfca  upon  which  he  had  In- 
dorsed tbe  name  of  the  payee,  nsnally  a  fic- 
titious person,  followed  by  bis  own  indorse- 
ment, and  on  tbe  remaining  180  checks  appet* 
lee  paid  the  sum  of  about  $9,000  to  Afferent 
persons.  Including  local  merehants  from 
whom  Booe  had  procured  tbe  money  on  simi- 
lar franduloit  Indorsements.  Of  the  total 
amount  thus  paid  Booe  repaid  $1,481.82,  leav- 
ing a  balance  of  $20,933.06,  for  whldi  sum  re- 
covery Is  sought  In  this  action. 

The  Title,  Guaranty  ft  Surety  Company  of 
Scranton,  Pa.,  was  surety  upon  a  bond  exe-  ■ 
CDted  to  Hager  by  Booe  for  the  faithful  per- 
formance of  the  tatter's  duty  as  derk  and 
Assistant  Auditor. 

In  a  suit  Instituted  by  the  commonwealth 
against  Hager  and  his  surety,  the  United 
States  Fld«litr  ft  Onaranty  Company,  seeking 
to  recover  the  amount  of  this  del^catlui, 
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Hager  filed  a  croas-petltloii  against  Booe^s 
surety  asking  that  It  be  required  to  pay  to 
Hager  such  sums  as  mif^t  be  recovered 
against  blm  by  the  statXb  During  the  pend- 
ency  of  that  suit  a  stipulation  was  signed  by 
the  parties  wherein  for  the  oonaideratlon  of 
917,600  paid  by  the  Title,  Guaranty  ft  Sure- 
ty CompaDy  to  the  comuMmwealtb,  and  the 
settlement  of  the  costs  of  that  action,  the 
commonwealth  agreed:  (a)  To  dismiss  with- 
out prejudice  the  pending  salt  against  Hager 
and  his  surety ;  (b)  not  to  Insist  any  further 
upon  the  payment  of  said  claim  by  Hager  or 
his  surety;  (c)  to  Institute  suit  or  suits 
against  the  various  state  depositories  and 
their  sureties  for  the  recovery  of  said  clalnr. 
It  was  further  stipulated  that  the  Attorney 
Graeral  was  to  appear  as  counsel  for  the 
state  In  said  proceedings  and  co-operate  with 
counsel  «npIoyed  by  Boo^s  surety;  such 
counsel  to  be  authorized  to  represent  the 
state  In  snch  proceedings  without  cost  or  er- 
pense  to  the  state,  the  surety  company  to  as- 
snme  the  cost  Incident  to  snch  litigation.  It 
was  further  provided  In  said  agreement  that: 

"In  the  event  a  recovery  Irom  said  deposl- 
torieB  on  their  sureties  is  had  on  such  claim, 
out  of  BUch  recovery  the  Title.  Guaranty  & 
Surety  Company  is  to  be  repaid  the  said  sum  of 
$17,600,  totrether  with  the  costs  and  expenses 
hicurred  by  it,  including  a  reasonable  attor- 
ney's fee,  such  fee  in  no  event  to  exceed  $2,000, 
and  the  excess.  If  any,  of  such  recovery  over 
and  above  the  amouot  to  be  repaid  to  said 
company,  as  above  indicated,  is  to  belong  to  the 
state  of  Eentudv." 

.After  the  dismissal  of  that  action  the 
presfflit  suit  was  Instituted  by  the  common- 
wealth against  appellee  and  its  snretieB  seek- 
ing to  recover  the  sum  so  paid  out  by  appel- 
lee on  the  checlES  aforesaid,  less  the  amount 
returned  by  Boo&  Upon  final  hearing  the 
petition  was  dismissed,  and  an  appeal  has 
been  prosecuted  by  the  commonwealth. 

Having  reached  the  conclusion  the  lower 
court  correctly  ordered  a  dismissal  of  the  pe- 
tition, we  find  It  unnecessary  to  discuss 
many  ot  the  polnts'ralsed  by  respective  coun- 
sel. 

£1]  The  commonwealth,  which  sues  in  its 
own  name,  has  been  paid  the  sum  of  $17,500, 
BO,  at  most,  It  Is  not  ^titled  to  a  recovery 
exceeding  the  difference  between  that  sum 
and  the  net  amount  of  the  defalcation,  or 
$12,433.06,  and  this  sum  is  subject,  under  the 
stipulation  aforesaid,  to  a  further  deduction 
of  $2,000  as  the  agreed  fee  to  special  counsel. 
While  the  commonwealth  appears  as  the 
nominal  and  only  plaintiff,  It  Is  obvious  that 
the  real  party  In  Interest  Is  none  other  than 
the  Title,  Guaranty  &  Surety  Company. 

The  brief  Is  from  the  pen  of  counsel  for 
the  surety  company ;  the  suit  Is  being  prose- 
cuted without  cost  or  expense  to  the  com- 
monwealth. From  any  recovery  had  In  this 
action  it  is  provided  the  said  surety  com- 


pany shall  first  be  reimbursed  for  the  amount 
it  has  heretofore  paid  the  commonwealth, 
next  its  counsel  Is  to  receive  $2,000.  and  then, 
if  there  Is  any  excess  after  the  payment  of 
these  two  Bum^  It  Is  payable  to  the  common- 
wealth. 

We  can  perceive  of  no  circumstances  under 
which  the  Title,  Guaranty  ft  Surety  Com- 
pany might  be  entitled  to  reimbursement 
from  appellee  for  the  amount  paid  by  the 
suret7  company  to  the  commonwealth.  It 
follows,  therefore,  that  the  amount  recover- 
able In  the  present  action  cannot  exceed  the 
net  amount  the  state  Is  out  by  reason  of 
Booe's  defalcation,  to  wit,  $12,433.06. 

[2]  The  stipulation  hereinbefore  referred 
to  is  set  out  in  full  In  appellant's  reply,  and 
It  Is  alleged  that  said  writing  constitutes  the 
entire  agreement  between  the  commonwealth 
and  the  Title,  Guaranty  ft  Surety  Company. 
In  effect,  this  pleading  is  an  admission  on  the 
part  of  the  commonwealth  that,  In  the  event 
there  should  be  a  recovery  In  this  action,  out 
of  the  proceeds  of  said  Judgment  Booe's  sure- 
ty is  to  receive  the  amount  It  has  heretofore 
paid  the  state,  and  is  to  have  its  counsel 
fees  settled  before  the  commonwealth  re- 
ceives anything.  Inasmuch  as  the  maximum 
sum  recoverable  In  this  action  Is  several 
thousand  dollars  less  than  the  amount  the 
commonwealth  has  stipulated  and  concedes 
Is  payable  to  the  surety  company,  it  neces- 
barlly  results  that  In  so  far  as  the  common- 
wealth Is  concerned  this  is  a  moot  case,  It 
has  no  interest  whatever  in  this  proceeding, 
and  can  have  no  share  In  any  Judgment  that 
might  be  rendered. 

In  Civil  Code.  1 18.  It  is  provided: 

"Every  action  must  be  prosecuted  in  the  name 
of  real  party  in  Interest,  except  as  la  provided 
in  section  21." 

The  provisicais  of  section  23.  have  no  ap- 
plication  to  this  action. 

within  the  meaning  of  the  Code  provision 
supra,  the  real  party  in  interest  is  the  one 
oititled  to  the  benefits  of  the  action  upon  the 
successful  termination  thereof,  and  this,  In 
the  present  instance,  could  mean  ncme  other 
than  the  IMtle,  Guaranty  ft  Surety  Company. 
The  real  party  In  interest  Is  the  one  who  is 
actually  and  substantially  interested  In  the 
subject-matter  as  distinguished  from  one 
who  has  only  a  nominal  interest  tberein. 
The  test  Is:  Does  the  plaintiff  satisfy  the 
call  of  the  person  who  has  the  right  to  con- 
trol and  receive  the  fruits  of  the  litigation? 
Application  of  this  test  to  the  present  pro- 
ceeding would  necessarily  produce  a  negative 
answer.  The  authorities  on  this  question 
are  collated  In  the  case  of  Taylor,  etc,  v. 
Hurst,  Trustee,  etc.,  186  Ky.  71,  216  S.  W.  95. 

It  is  Impossible  to  read  the  contract  be- 
tween the  commonwealth  and  Booe's  surety 
without  reaching  the  conclusion  that  this 
BcUon  Is  proaecnted  aotely  In  the  Interest  and 
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top  the  benefit  of  .said  surety.  Tbia  being 
true,  and  the  oommon wealth  being  without 
right  to  maintain  the  actlcoi,  the  Judgmokt 
mmt  1Mb  ud  ia  acoordingly,  affirmad. 


KRIEGER,  Cooity  Judga^  at  al.  v.  STAND. 
ARO  PRINTING  CO. 


(Court  of  Appeal*  of  Kentucky. 

1021.) 


Blay  20^ 


1.  Coaatles  «sbI  16— County  oierk  may  eoatraet 
for  halMs  wltkoat  oompetltlve  bidtflnii. 

Under  1^.  St  Sopp.  191S,  8  1465,  making 
It  tlM  dnty  of  the  county  derk  to  furnish  bal- 
lots, eta,  the  fiscal  court  Is  bound  biM  con- 
tract Just  as  It  is  bound  in  ease  of  a  contract 
by  the  sherilT  to  provide  electioa  booths  under 
section  1465,  and  competitive  bidding  is  unnee- 
essar;,  CodbL  |  247,  requiring  the  letting  of 
public  printing  of  the  state  on  competitive  bid- 
ding, having  no  application,  and  hence,  in  an 
action  by  a  printer  to  recover  for  the  printing 
of  ballots,  etc.,  au  Instruction  requiring  the 
contract  to  have  been  let  on  competitive  bidding 
placed  an  unwarranted  burden  on  the  printer. 

2.  Appeal  and  error  ^=>I033(5)  —  Defendant 
cannot  complain  of  Instruotloa  placing  »duo 
burden  on  plaintiff. 

Defendant  cannot  complain  of  Instruction 
placing  undue  burden  on  plaintiff. 

3.  Countioo  $=>I351— Where  oontraot  la  ■■en- 
forceable, but  services  and  work  are  aocopted 
by  agency  empowered  to  contraot  therefor,  re- 
covery nay  be  had  on  quantum  meruit. 

Where  the  contract  declared  on  is  nnen- 
f orceahle,  quantum  meruit  recovery  may  be  had 
if  a  government  agency  has  accepted  the  serv- 
icea  or  work  and  had  power  to  make  the  valid 
contract  therefor;  hence  In  an  action  to  recov- 
er for  printing  ballots  tor  the  county  deA  an 
Instruction  allowing  a  recovery  on  the  quan- 
tum meruit  If  the  etmtraet  wan  unenforceable 
was  proper. 

4.  Caaatlea  9a>ll4— Coanty  clerk  nqr  nake 
Madlag  oontraot  for  printing  balfota. 

Under  Kj.  St.  Supp.  1918, 1 1466,  the  coun- 
ty clerk  may  make  a  bindins  contract  for  the 
printing  of  ballots  for  an  election,  and,  where 
he  acts  within  his  powers  without  fraud,  the 
fiacAl  court  cannot  repudiate  his  contract 

5.  Trial  ^337— Judoment  reversed  whara  jury 
Aaregards  lastnietloBa,  whetlui^  right  or 
wrong. 

^truetlons,  whefiier  right  or  wrong,  are 
Unding  on  the  jury,  and  a  reverse]  will  be  vs- 
dered  if  the  Jury  disregards  the  same. 

6.  Caaatlas  «9i2»-V«rdhit  la  favor  af  print- 
er agalaat  flseal  court  not  contrary  to  lastrvo- 
tfons. 

Under  the  fnstmctlons  which  allowed  prlst- 
er  who  furnished  ballots  under  contract  with 
the  county  clerk  to  recover  full  amount  of  his 
daim  if  the  work  was  let  on  competitive  bid- 
ing, etc,  Aeld^  that  evidence  warranted  the 


verdict  rendered  in  favor  of  the  printer,  and 
that  it  was  not  open  to  attack  as  contrary  to 

the  instructions. 

Appeal  from  Circuit  Court,  J^ersou  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  by  ttie  Standard  Priutliis  GtHupany 
i^lnat  William  Krieger,  County  Judg^  and 
othera,  compoalng  the  Fiscal  Court  of  Jefler- 
Bosk  County.  From  a  Judgment  for  plaintiff, 
deftttdanta  appeaL  Affirmed. 

John  B.  Basktn  and  J.  Matt  Chilton,  both 
of  Louisville,  for  appellants. 

Burnett,  Bataon  &  Cary,  of  LoutsTille,  for 
appdlee. 

CLARKE,  J.  This  Is  an  appeal  by  the 
members  of  the  fiscal  court  of  Jefferson  coun- 
ty, to  whom  we  shall  refer  as  defendants, 
from  a  verdict  and  judgment  against  them 
for  92,169  In  favor  of  the  Standard  Printing 
Company,  called  plaintiff  herein. 

The  Judgment  Is  the  full  amount  of  plaln- 
tifTs  bill  for  supplying  to  the  county  clerk  of 
Jefferson  county  all  of  the  supplies  for  the 
November,  1919,  election,  which  by  section 
1465,  vol.  3,  Kentucky  Statutes,  he  was  re- 
quired to  provide.  Wlien  the  county  clerk, 
having  approved  the  bill,  presented  it  to  the 
fiscal  court  for  payment,  that  body  objected 
to  the  amount  charged  for  printing  each  of 
the  two  kinds  of  ballots  fumlHbed,  and  re- 
duced the  amounts  charged  therefor  a  total 
of  $750,  allowing  only  $1,419  In  satisfaction 
of  the  bill.  This  the  plaintiff  refused  to  ac- 
cept and  appealed  to  the  circuit  court,  where 
it  filed  a  petition  in  which  it  alleged  that  the 
several  items  of  the  bill  were  furnished  to 
the  county  clerk  upon  a  contract  and  at  the 
prices  set  out  in  the  bill.  The  defendants 
filed  an  answer  admitting  that  the  county 
was  indebted  to  the  plaintiff  for  the  several 
Items  set  out  In  the  bill  In  the  sum  of  $1,419, 
and  they  did  not  deny  the  alleged  contract; 
but  they  averred  that  the  charges  were  exces- 
Btve  and  fraudulent  to  the  extent  of  $615  for 
the  large  ballots,  and  to  the  extent  of  $135  for 
the  small  ballots:  that  either  the  clerk  was 
nnfamlllar  with  the  value  of  such  work,  and 
plaintiff  had  practiced  a  fraud  upon  and  de- 
ceived him  as  to  the  real  value  of  same,  or 
else  the  clerk  and  plaintiff  had  fraudulently 
colluded  to  defraud  the  county  out  of  the 
said  sums  aggregating  $750 ;  that  one  or  the 
other,  but  defendants  did  not  know  which,  of 
these  state  of  facts  was  true.  A  roply  tra- 
versing  the  affirmative  allegations  of  the  an- 
swer completed  the  Issues. 

Plaintiff  offered  evidence  to  prove  that  the 
county  clerk  had  awarded  it  a  contract  with- 
in the  time  required  by  law  and  upon  compet- 
itive bidding  for  priutiug  and  binding  the 
regular  or  large  ballots  which  contained  the 
names  of  all  candidates  for  the  sum  of  $1,- 
250 ;  that  the  small  or  constitutional  omend- 
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ment  bftllots  were  farnlshed  apoa  order 
of  the  county  clerk  and  wtttaont  bids;  that 
there  was  no  frand  or  collusion;  and  that 
the  Bnms  charged,  $1^50  for  the  large  bal- 
lots and  $375.50  for  the  small  ballots,  were 
customary  and  reasonable. 

Defendant's  evidence  tends  to  prove  that 
the  contract  for  printing  the  larger  ballots 
was  awarded  to  plaintUf  by  the  county  clerk 
coUusively  and  without  ctnnpetltlTe  bidding; 
that  the  printing  and  binding  of  the  large 
ballots  was  reasonably  worth  only  frran 
about  $600  to  $685  and  of  the  sniall  ballots 
from  $240  to  $250. 

At  the  conclusion  of  the  evidence  the  court 
overruled  motions  of  both  parties  for  a  di- 
rected verdict,  and,  over  the  objections  of 
each  party,  gave  to  the  Jury  a  single  Instruc- 
tion which  for  convenience  we  have  divided 
Into  two  parts  as  follows: 

"(1)  If  the  Jnry  shall  believe  from  tht  evi- 
dence tbat  the  county  clerk  gave  reasonable 
notice  to  persona  and  cOTporations  engaged  in 
the  printing  trade  in  the  city  of  Louisville,  who 
bad  the  regnisite  facilities  for  doing  the  work 
required,  of  his  requirements  of  election  para- 
phernalia for  the  November  election,  1919,  and 
of  the  time  within  vhich  bids  for  said  work 
would  be  received,  and  thereafter,  at  the  tima 
fixed,  he  opened  said  bids  and  awarded  the 
work  to  the  lowest  and  best  bidder,  and  that 
the  Standard  Printing  Company  was  the  low- 
est and  beat  bidder,  and  was  awarded  the  con- 
tract at  and  for  the  price  of  $2,169,  then  the 
law  is  for  the  plaintiff,  and  the  jury  should  find 
for  the  Standard  Printing  Company  In  said 
sum  of  $21,189,  with  Interest  from  December 
24,  1»1A" 

"(2)  But,  nnlesB  yon  so  believe  from  the 
evidence,  or  If  yon  believe  from  tiie  evidence 
that  the  plaintiff  and  the  said  derk  colluded 
for  the  purpose  of  enabling  the  plaintiff  to 
charge  said  county  an  unreasonable  price  for 
said  articles  and  work,  and  that  m  pursuance 
of  said  collusion,  if  tbey  did  so  collude,  the 
plaintiff  charged  said  county  unreasouable  pric- 
es for  the  articles  and  services  mentioned,  or 
any  part  thereof,  then  in  either  of  said  state 
of  erenta  yon  can  on^  find  for  the  plaintiff  the 
fair  and  reasonable  market  valile  of  the  work 
and  services  performed  by  the  plaintiff  at  the 
time  delivery  wa«  required  of  it,  to  wit,  October 
4)  1M9,  with  or  without  interest  in  the  discre- 
tion of  the  Jury,  from  December  24,  1910,  the 
award,  however,  not  to  be  less  than  the  fum 
of  $1,419,  which  sum  tiie  defendant  admits  as 
owing  to  the  plaintiff." 

For  reversal  defendants  insist:  (1)  That 
the  Instructions  given  are  prejudicially  er- 
roneous; and  (2)  that  the  Jury  disregarded 
the  instructions. 

[1]  The  first  part  of  the  Instruction  as- 
sumes, it  vrill  be  noticed,  that  the  law  re- 
quired that  the  contract  for  printing  the  bal- 
lots must  be  let  by  the  county  clerk  after  due 
notice  to  the  lowest  and  hest  bidder,  and 
whether  or  not  this  Is  true  is  the  principal 
question  at  Issue  upon  this  appeal. 

Bectioii  1406  of  the  Statutes  makes  It  the 


'  duty  of  the  county  clerk  to  furnish  the  bal- 
lots, tally  sheets,  and  certain  other  utensils 
required  In  holding  an  election,  Just  as  sec- 
tion 1467  makes  It  the  duty  of  the  sheriff  to 
provide  the  election  booths.  With  reference 
to  these  sections  of  the  statutes,  we  said  In 
Fiscal  Court  of  Jefferson  County  v.  Louis- 
ville Tent  &  Awning  Co.,  186  Ey.  466,  215  S. 
W.88: 

"The  above  duties  are  faitnisted  to  the  named 
officers,  who  are  necessarily  authorised  to  con- 
tract for  the  printing  and  supplies,  and  the  fo- 
cal courts  are  bound  by  their  contracts,  vrithout 
any  previous  orders  by  that  conrt  authorizing 
the  officers  to  make  the  contracts,  •  *  •  and  the 
fiscal  court  is  bound  to  allow,  and  direct  to  be 
paid,  the  costs  of  booths  provided  by  the  sher- 
iff and  nsed  in  the  elections,  in  the  county, 
when  the  contract  for  the  booths  was  not  the 
result  of  frand  and  practiced  by  the  vendor  up- 
on the  sheriff,  nor  of  frai^ulent  coUnsion  be- 
tween the  sheriff  and  the  Tcndor." 

Section  1467  does  not  require  that  the  sher- 
iff shall  let  the  contract  for  furnishing  the 
booths  by  competitive  bidding,  nor  Is  ther« 
any  provision  In  section  1465  or  elsewhere  in 
the  Statutes  requiring  the  county  clerk  to  let 
the  contract  by  competitive  bidding  for  the 
ballots  and  other  utensils  he  is  required  to 
provide  for  an  election.  It  Is  quite  unlvera- 
ally  held  that,  In  the  absence  of  a  constitu- 
tional or  statutory  mandate,  competitive  bids 
are  not  necessary,  Braaten  v.  Olson,  County 
Treasurer,  28  N.  D.  236, 148  N.  W.  829 ;  State 
V.  Supervisors  of  Dixon  County,  24  Neb.  106, 
87  N.  W.  936;  State  v.  Lhicobi  County,  35 
Neb.  346,  53  N.  W.  147;  Henry  County  v. 
GlUIes,  138  Ind.  667,  38  N.  E.  40 ;  Riverside 
Coijnty  V.  Tawman,  etc.,  Co.,  3  Cal.  App.  691, 
86  Pac.  900;  15  C.  J.  549. 

Counsel  for  defendants  concede  there  la  no 
such  statutory  mandate,  but  Insist  that  sec- 
tion 247  of  the  Constitution,  which  requires 
that  contracts  for  "the  printing,  and  binding 
of  the  laws,  Journals,  department  reports  and 
all  other  public  printing  and  binding"  shall 
be  given  to  the  lowest  responsible  bidder,  is 
applicable  here.  This  contract,  however,  la 
for  county  printing,  and  that  section  of  the 
Constitution  refers  only  to  the  public  print- 
ing of  the  state,  as  is  clearly  shown  by  the 
provision  therein  that  all  snch  contracts  as 
are  referred  to  to  shall  be  subject  to  the  ap- 
proval of  the  Governor. 

[2,  S]  Wie  are  therefore  of  the  opinion, 
there  b^ng  neither  constitutional  nor  stat' 
utory  provision  requiring  the  county  clerk  to 
purchase  by  competltlTe  bidding  the  election 
supplies  he  must  buy  under  section  1465  of 
the  Statutes,  that  such  contracts  as  he  may 
make  therefor  are  binding  upon  the  fiscal 
court,  Just  as  are  the  contracts  of  sheriffs  ft>r 
election  btwths,  except  where  the  contract  is 
the  result  of  fraud  upon  the  part  of  the  ven- 
dor or  fraudulent  collusion  between  the  ven- 
dor uid  the  county  clerk.   It  therefore  fe* 
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salts  tlist  Uie  first  Instniction  given  Is  erro- 
neons  and  placed  npon  tbe  plaintiff  a  nuure 
<menni8  harden  of  proof  tlian  the  law  ant&or- 
Ixed,  but  a£  tbls  the  defendants,  of  coarse, 
cannot  complain.  Mother  can  they  complain 
of  the  second  Instruction,  which  Is  In  sub- 
stantial accord  wltti  the  oa\j  instruction 
they  asked  the  court  to  give,  and  Is  besides 
correct  In  substance  If  not  In  form,  since  we 
hare  held  more  than  once  that,  even  where 
tbe  contract  declared  upon  Is  unenforceable^ 
a  quantum  meruit  recovery  may  be  bad  If  a 
goremmental  agency  baa  accepted  the  serv- 
ices or  work  and  had  the  power  to  make  a 
valid  contract  ttierefor.  Nlcbolasvllle  Water 
Co.  V.  Board  <tf  GouneUmen,  80  8.  W.  S46,  88 
S.  W.  430,  18  Ky.  Law  Bep.  582;  City  of 
Providence  v.  Providence  Electric  Ll^t  Co^ 
122  Ey.  297,  U.  S.  W.  664,  28  Ey.  Law  Bep. 
lOlB. 

[4]  Cknmsei  for  defendants  are  quite  In- 
ilstent  this  principle  Is  not  aj^ltcable  here 
upon  the  theory  that  the  fiscal  court,  and  not 
the  county  derk.  Is  the  only  agency  empow^ 
ered  thus  to  bind  tbe  county.  '  But.  as  we 
have  already  seen  ftom  the  Fiscal  Oourt  v. 
Louisville  Tent  ft  Awning  Oo.,  supra,  section 
1463  of  tbe  Stetntes  empowers  ttie  county 
clerk,  instead  of  tbe  fiscal  court,  to  purchase 
and  receive  for  the  comty  such  filectl<m  snp- 
pUes  as  are  ben  Izmrfved ;  henoe  it  is  to  his 
acts,  and  not  the  fiscal  conrfs,  we  must  loot: 
to  ascertain  whether  Oism  is  a  btaidlng  con- 
tract  or  an  acceptance  with  resultant  obltga- 
tton  of  any  kind  upon  the  county.  There  Is 
therefore  no  merit  In  defendants'  first  con- 
tention. 

Tbelr  second  contentim,  that  tbe  Judgment 
must  be  reversed  because  the  jury  disre- 
garded the  court's  instructions.  Is  likewise 
untenable. 

[Bl  There  are  numerous  cases  to  sustain 
the  contention  that  the  Instnictions  given, 
whether  right  or  wrong,  are  binding  upon  a 
Jury,  and  that  a  revival  will  be  ordered  If 
the  jury  disregards  the  court's  Inatmctlons. 
Lynch  v.  Snead  Iron  Works,  132  Ky.  247, 
116  S.  W.  688;  St  Paul  Fire  &  Marine  In- 
surance Ca  V.  Koidle,  168  Ky.  146, 173  S.  W. 
373;  Yellow  Poplar  Lumber  Co.  v.  Bartley, 
164  Ky.  763, 176  S.  W.  201. 

[•]  But  counsel  for  defmdonts  are  mis- 
taken as  to  tbe  facts.  A  verdict  for  plalntlfl 
for  tbe  full  amount  of  Its  claim  was  author- 
ised under  tbe  first  instructlcm  If  the  Jury 
believed  from  the  evldoioe  the  contract  was 
let  In  the  manner  ther^  specified  or  under 
tbe  second  Instruction  if  tbe  jury  believed 
team  fba  evidence  the  work  was  worQi  the 
amount  charged  Uierefor.  There  was,  as 
counsel  contends,  no  evidence  to  sustain  the 
verdict  under  the  first  lnstractl<m,  but  there 
was  evidence  fltat  tbe  w(HiE  was  worth  the 
amount  charged  therefor,  and  tbe  verdict  is 
therefore  sustained  by  tbe  evidence  imder 


one  of  the  two  instructions  given  by  tbB 
court  Hence  it  cannot  be  said  that  the  Jury 
disr^rded  die  court* s  Instructions. 
Wherefore  tbe  Judgment  Is  affirmed. 


NATIONAL  COUNCIL  KNIGHTS  AND 
DIES  OF  SECURITY  v.  DEAN. 


LA- 


(Oonrt  of  Appeals  of  Kentucky.   May  24, 
1921.) 

1.  Appeal  asd  arror  «=3928 (5)— Omission  Is 
Isstrsctlon  presusied  to  have  basn  oared  by 
other  InstmcUaBs. 

Where  the  insurer  alleged  misrepresenta- 
tion by  Insured  which  was  both  frandnlent  and 
{alse  and  material,  either  of  vldch  will  avoid 
a  policy  under  K7.  St.  |  639,  an  Instruction, 
which  aabmitted  only  the  defense  of  fraudulent 
misrepresentation,  does  not  require  reversal  of 
the  jadgment  against  iasurer,  where  the  other 
instrbctions  were  not  embraced  in  tbe  bill 
of  exceptions  or  made  part  of  the  record  by 
order  of  the  coort,  since  it  wUl  be  presumed 
that  they  correctly  presented  the  defense  that 
the  statement  was  false  and  material. 

2.  Appeal  and  error  «=»30l-^>fllelenoy  of  «vf- 
dence  to  sustalit  verdlot  not  revlewabte  with- 
out motloN  for  new  trial  on  tbat  gronnd. 

The  objection  that  the  verdict  was  not  sus- 
tained by  sufficient  evidence  is  not  reviewable, 
where  appellant  did  not  ask' a  new  trial  on  that 
ground. 

Aj^eal  from  Circuit  Court,  HlckmaQ 
County. 

Action  by  Jcdm  C.  Dean  agidnst  the  Na- 
tlcmal  Council  Knights  and  ladles  of  Securi- 
ty. Judgmott  for  plalntlfl,  and  defendant 
appeals.  Affirmed. 

J.  D.  Via,  of  Clinton,  for  appellant 
Bennett  Bobbins  ft  Bobbins,  of  Clinton, 
for  appdlee. 

CXiAY,  3.  John  C.  Dean,  tbe  bmefldary, 
brought  suit  against  the  National  Council  of 
Knights  and  Ladles  of  Security,  a  fraternal 
insurance  company,  to  recover  on  a  policy  in- 
suring the  life  of  his  daughter,  Susie  B. 
Dean.  The  company  pleaded  In  substance 
that  Susie  B.  Dean  stated  In  her  application 
that  her  mother  died  of  "change  of  life," 
wh^,  as  a  matter  of  fact  she  died  of  tuber- 
culosis, and  that  Susie B.  Dean  knew  that  tbe 
answer  was  false,  and  made  the  statement 
for  the  fraudulent  purpose  of  deceiving  the 
company  and  jwocuring  insurance.  It  further 
pleaded  that  If  the  truth  had  heea  known, 
it  would  not  have  Issued  the  policy.  On  the 
first  trial  Qiere  was  a  directed  verdict  for  the 
plaintiff,  bat  the  judgment  was  reversed  on 
the  gronnd  that  the  evidence  of  Susie  B. 
Dean's  knowledge  of  the  falsity  of  the  state- 
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ment  was  raffident  to  take  the  case  to  the 
Jury.  National  Council  of  Knlgbta  and  La- 
dles of  Security  t.  Dean,  183  Ky,  43,  207  S. 
W.  702.  On  the  next  trial  the  case  was  sub- 
mitted to  a  jury,  which  returned  a  verdict  in 
favor  of  plaintiff.    Defendant  appeals. 

The  only  grounds  relied  on  for  a  new  trial 
were:  .  (1)  Admission  of  Incompetent  evi- 
dence; (2)  rejection  of  competent  evidence; 
and  (3)  error  in  Instruction  No.  3. 

Our  attention  has  not  been  called  to  the 
Improper  admission  or  rejection  of  evidence, 
and  our  examination  of  the  record  convinces 
us  that  the  trial  was  free  from  error  In  these 
rejects. 

[1]  Instruction  No.  3  Is  as  follows: 

'^e  court  instructs  the  Jury  that  if  yon  be- 
lieve that  the  answer  given  by  the  aasured, 

Susie  Dean,  to  the  question  set  up  in  in- 
struction No.  2  was  untrue,  and  was  known  by 
her  at  tbe  time  of  making  of  the  application, 
or  the  receipt  of  said  policy,  to  be  untrue, 
and  was  made  by  her  tor  the  purpose  of  de- 
ceiving the  defendant,  insarance  company,  and 
procuring  the  policy  thereby,  and  the  defendant 
insurance  company  was  deceived  into  issuing 
said  policy  by  such  untrue  statement,  which 
was  known  by  her  to  be  untrue,  tbe  law  is 
for  the  defendant,  and  the  Jury  should  so  find." 

It  is  Insisted  that  a  representation.  If  false 
and  material,  will  defeat  the  policy,  even 
though  the  applicant  had  no  knowledge  of  Its 
falsity,  and  that  the  above  Instruction  is  er- 
roneous In  requiring  the  jury  to  believe  that 
the  false  statement  was  knowingly  made.  It 
is  true  that  our  statute  provides  in  effect 
that  a  misrepresentation,  which  is  either 
material  or  fraudulent,  will  avoid  a  policy. 
Section  639,  Kentucky  Statutes;  Security 
Life  Insurance  Co.  of  America  v.  Blade's 
Adm'r.,  190  Ky.  23,  226  S.  W.  355.  Conced- 
ing that  the  answer  presented  two  defaises, 
one  that  the  statement  was  false  and  mate- 
rial, and  the  other  that  it  was  false  and 
fraudulmt,  it  was  not  necessary  tor  both  de- 
f en  sea  to  be  presented  in  the  same  instruc- 
tion. Instruction  No.  8  presented  the  defense 
of  fraud,  and  was  correct  as  far  as  it  went 
The  other  InstructlonB  are  not  onbraced  In 
tlie  bill  of  exceptl(»is  or  made  a  part  of  the 
rea>rd  by  ordw  of  court,  and  it  will  be  iHe- 
snmed  that  they  correctly  presented  the  de- 
fense that  the  etatement  was  £ilse'and  ma- 
terial 

[2]  Counsel  for  the  company  devotes  the 
greater  portitm  of  bis  brief  to  a  discussion 
of  the  facts  in  an  effort  to  show  that  the  ver^ 
diet  was  not  correct.  It  appears,  however, 
that  the  company  did  not  ask  a  new  trial  on 
tbe  ground  tbat  the  verdict  was  not  sustain- 
ed by  anfficlent  evidence,  and  tbat  being  tru^ 
the  matter  Is  not  subject  to  review.  Harts- 
field  v.  Pace,  189  Ky.  93,  224  S.  W.  647. 

Judgment  affirmed. 


HILL  et  al.  V.  BRIDGES  et  al. 

(Court  of  Appeals  of  Kentucky.   May  24, 
1921.) 

1.  Wills  «s»MS(4)— Usiltatlos  ever  oa  death 
of  child  held  to  relate  to  death  In  the  tifstlme 
of  the  llfo  tsnast. 

Under  a  will  providing  testator's  wife 
should  have  his  personalty  uid  the  full  use  of 
his  realty,  and  absolutely  his  personal  estate, 
and,  should  she  marry,  tbat  she  should  have 
her  distributable  part  of  the  land,  and  the  bal- 
ance be  equally  ■  divided  between  the  children, 
and  if  any  of  the  children  should  marry,  and 
have  any  child  or  children,  that  such  child  or 
children  should  have  equally  their  father's  or 
mother's  portion  of  tbe  estate,  where  the  chil- 
dren survived  the  widow,  who  never  remarried, 
they  took  tbe  fee-simple  title  in  the  land,  In 
view  of  another  clause  In  the  will  providing 
that,  if  any  of  testator's  children  died  Without 
issue  and  unmarried,  the  interest  of  such  de- 
ceased child  shall  pass  to  the  other  living  chil- 
dren and  their  representatives,  as  tbe  provi- 
sion for  limitation  over  to  grandchildren  waa 
applicable  only  in  case  of  the  death  of  a  child 
of  testator  in  tiie  lifetime  of  the  wife,  the  life 
tenant. 

2.  Wills  «=»43»-lnteetlM  eoitrols  other  ralee 

of  oonstructloa. 
Testator's  intention,   when  ascertainable* 
controls  the  interpretation  to  be  put  on  the 
will,  and  supersedes  all  other  rules  of  con- 
struction. 

Appeal  from  Circuit  Coart,  Montgomery 
County. 

Suit  by  M.  W.  Bridges  and  others  against 
T.  B.  Hill  and  others.  From  judgment  for 
plaintiffs,  d^endanta  appeaL  Affirmed. 

B.  O.  Kern,  of  ML  Sterting,  for  appellants. 
W.  B.  White;  of  ML  Sterling,  for  appellees. 

SAMPSON,  J.  The  secmd  clause  tt£  the 
probated  wUl  of  WlUls  D.  M.  Bridges,  who 
died  domiciled  in  Montgomery  county  In  1871, 
and  which  will  gave  rise  to  this  lawtniil^ 

reads  as  follows: 

"It  is  my  will  and  desire  tbat  my  beloved 
wife  Sarah  Bridges  shall  have  my  personal 
estate  and  the  full  use  of  my  real  estate  and 
absolutely  my  personal  estate  and  should  ahs 
marry,  it  Is  my  will  tbat  my  said  wife  shall  have 
her  distributable  part  of  my  land  and  the  bal- 
ance to  be  equally  divided  between  my  children, 
and  if  any  one  of  my  childrra  should  marry, 
and  have  any  child  or  children,  it  is  my  will 
that  such  child  or  children  shall  have  equally 
their  fathers  or  mothers  portion  of  my  estate." 

The  testator  owned  about  1^  acres  of  land 
at  the  time  of  bis  death.  His  widow,  who 
never  married,  lived  until  1907,  and  left  sur- 
viving them  their  four  children. 

This  action  seeks  two  things:  (1)  A  con- 
struction of  the  will  of  Bridges ;  (2)  tbe  spe- 
dfie  performance  of  an  executory  contract 
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for  the  sale  of  a  tract  of  240  acres  of  land, 
of  which  57  acres  descended  from  Willis  D. 
M.  Bridges  aforesaid,  and  which,  It  Is  con- 
tended by  appellant  Hill,  gare  a  life  estate 
to  the  widow  of  Bridges  and  at  her  death  or 
marriage,  to  the  testator's  children  for  life 
with  the  remainder  to  his  children's  children, 
If  they  should  marry  and  have  a  child  or 
children. 

Because  of  this  quetrtlou  as  to  the  suffici- 
ency of  the  title  HIU,  the  purchaser  of  the 
land,  refused  to  accept  the  deed  of  M.  W. 
Bridges  or  pay  the  purchase  price. 

The  lower  court  construed  the  will  to  pass 
a  fee-simple  title  to  the  laud  to  the  children 
of  testator,  of  whom  awjellee  M.  W.  Bridges 
to  one,  adjudged  the  title  good,  and  directed 
the  pnrchaaer  Hill,  to  accept  the  deed  of  M. 
W.  Bribes.   Hill,  the  purchaser,  appeala 

The  clause  of  the  will  above  quoted  Is  so 
nnsklUfully  and  awkwardly  worded  that  It  is 
difflcnlt  to  arrive  at  and  certainly  know  the 
real  Intoition  and  purpose  of  the  testator. 
EMdenUy  the  draftsman  ot  the  will  was  not 
expetlesioed  In  sudi  work,  nor  was  be  a  law- 
yer. If  we  may  Judse  fnm  tbe  phiaaeoK^ 
of  the  Instnuneat  i 

Tbe  third  clause  of  the  wUl  may  throw 
M»ne  U^t  on  the  Qnestion,  and  we  oopy  it 
here: 

"It  is  my  win  and  desire  that  if  either  of  my 
ebildren  shall  ^e  without  chQdren  or  issue,  not 
hsTlng  a  Hrlnff  husband  or  wife  aUve.  then  it 
is  my  wUl  that  my  other  li^g  children  and 
thelT  reprcBentadves  aball  have  equally  Baid 
estate  of  such  deceased  child— and  should 
the  wife  or  faosband  of  soch  child  snrvive  them 
it  is  my  will  that  said  wife  or  husband  have  a 
life  estate  in  said  child's  portion,  provided  that 
said  diild  shall  die  without  leaving  child  or  cbil* 
dren  as  before  stated." 

ni  Undoobtedly  the  testator  by  the  second 
da\i8e  of  the  will  Intended  to  and  did  glTe  all 
his  perstmal  estate  to  his  wife  abstdntely, 
but  only  gave  her  the  "full  use"  of  his  lands 
during  her  life  If  she  did  not  nurry.  In 
event  of  her  marriage  she  was  not  to  have 
tbe  use  of  the-  whole  of  his  lands,  bat  only 
such  share  as  the  statute  gives  the  widow, 
the  balance  of  his  landed  estate  to  pass  to 
and  vest  Immediately  upon  the  death  or  mar- 
rlnge  of  the  widow  in  his  children,  share  and 
share  alike.  He  also  provided  in  case  of 
death  of  one  or  more  of  his  children  after  the 
estate  became  vested  in  them  by  the  hapi;)en- 
ing  otoneof  the  contingencies  above  mention- 
ed that  the  share  or  shares  of  such  child  or 
children  should  go  to  and  vest  in  equal  por- 
tion in  the  other  children  of  testator. 

In  arriving  at  the  foregoing  construction 
of  the  will  we  have  bad  resort  to  certain 
well-ltnown  rules  of  construction  of  such  in- 
struments, one  of  such  rules  is  that,  whra-e  an 
estate  Is  devised  to  one  for  life  with  remain- 
der to  another,  and  if  tbe  r^alnderman  die 


without  child  or  Issue  then  to  another  person, 
the  provision  regarding  the  death  of  the  re> 
malnderman  without  issue  relates  to  his 
death  during  the  existence  of  the  life  estate, 
and  not  after  Its  termination.  ^>ac3r  t.  Close; 
184  Ky.  623,  212  S.  W.  127. 

If  we  apply  this  rule  to  the  facts  of  this 
case,  the  will  giving  the  widow  a  life  estate 
with  remainder  to  the  children  of  testator, 
the  children  all  surviving  the  widow,  we 
must  hold  that  the  grandchildren  of  testator 
do  not  take  under  the  will  but  that  testator's 
children  took  the  whole  estate. 

[2]  But,  putting  aside  all  such  arbitrary 
rules  of  construction,  we  think  that  a  read- 
ing of  the  whole  testam«itary  Instrument 
shows  with  reasonable  certainty  thnt  the 
testator  intended  to  give  his  wife  a  life  es- 
tate with  remainder  to  bis  four  chlldrra, 
who  are  parties  to  this  action.  Hto  inten- 
tion, when  ascertainable,  controls  the  Inter- 
pretation to  be  pat  upon  the  will  and  supers 
sedes  all  other  rules  of  construction. 

Holding  this  to  be  the  correct  construction 
of  the  will,  it  follows  that  M.  W.  Bridges  is 
the  owner  of  the  land,  the  title  to  which  ap- 
pellant Hill  rejected,  and  tbe  lower  oourt 
correctly  so  held,  and  decreed  a  specific  per- 
formance ai  the  contract  of  sale  of  the  land* 

Judgment  affirmed. 


JONES  Y.  COMMONWCALTH. 

(Court  of  Appeala  of  Kentucky.   May  1% 
1921.) 

1.  CrIsilBal  law  «s>70e— Laying  fouadatles  for 
Impeaohsient  ef  witnsaa  witbost  latroduelai 
lapeaoMng  statesisit  held  improper. 

CroBs-ezaminstion  of  witness  as  to  iriiether 
she  bad  not  made  statements  to  named  persons 
inconsistent  with  her  testimony  without  subse- 
quentiy  calling  such  named  persons  to  Impeach 
tbe  witness,  notwitlistanding  foundation  so  laid, 
and  notwithstanding  the  presence  of  such  per- 
sona in  the  courtroom,  if  purpose  of  counsel 
was  to  damage  credibility  of  witness  without 
the  intentjon  of  impeaching  her  testimony,  was 
highly  improper. 

2.  Homicide  ^188(2,  8)  —  Testimony  as  to 
defeniasf  e  threat  lield  toe  Isdellntte  sad  re- 
mote. 

In  a  homicide  prosecution,  testimony  that 
some  two  months  before  the  killing  defendant 
stated  to  vitoesB  that  "he  didn't  know  how 
mean  he  was  and  never  wookl  know  until  he 

kiUed  some  d  d  s         of  a  b  ;   said  he 

was  going  to  kill  the  first  one  that  fooled  with 
him,  and  if  he  couldn't  get  him  to  fool  with  him 
be  would  kill  him  one  anyhow,"  offered  as  evi" 
dence  of  a  threat  held  incompetent;  the  threats 
being  too  indefinite  and  remote. 
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8.  HomlcldB  «»338 (4) —Withdrawal  of  taatl- 
mony  from  Jury  before  submhaioi  af  eaaa 
cured  error  In  Introduction. 

In  a  homicide  prosecution,  error  in  Intro- 
doctiou  of  incompetent  testimony  as  to  indefi- 
nite and  remote  threat  held  cured  1^  withdraw- 
al of  teatimony  from  the  jur;  before  the  caie 
wae  submitted  to  it. 

4.  CrimlBal  law  «=3706— Action  of  proseoutlno 
attorney  la  Insisting  upon  introduction  of  tes- 
timony knowlnfl  It  to  be  Incompetent  held  In- 
proper. 

Action  of  commonwealtb'a  attorney  in  in< 
aistins  upon  the  introdnetion  of  taitimonr 
known  by  him  to  be  incompetent  for  the  pur- 
pose of  cettbg  it  before  the  jury  with  the 
thought  that  it  would  influence  jurors,  even 
though  it  should  be  thereafter  withdrawn,  held 
improper. 

9.  Homlolda  ^190(7}  ^  UnoomaiHloalad 
threata  admlaalble. 

In  homicide  prosecntion,  In  which  defendant 
claimed  to  have  acted  in  aelf-defenae,  testimony 
as  to  threats  made  by  deceased  held  admfaaltile, 
though  nncommnnicated  to  defendant. 

6.  Criminal  taw  ^1186(4),  I  I80-Ml»oondoot 
of  eounsai  and  newly  diaoovared  evidaitoo  held 
gronnd  for  reversal  aad  new  trill. 

In  a  homicide  prosecution,  in  which  the 
commonwealth's  attorney  laid  a  foundation  for 
impeachment  of  defendant's  witneaa  wlthont  in- 
trodnction  at  impeaching  testimony,  and  insist- 
ed  on  the  introduction  of  incompetent  testimony, 
where  there  was  evidence  that  he  knew  the 
testimony  to  be  incompetent,  but  sought  to  have 
it  introduced  for  its  effect  upon  the  jury,  even 
though  It  should  be  subsequenUy  withdrawn, 
and  in  which  there  was  newly  discovered  evi- 
dence for  defendant,  whidi  could  not  lutve  been 
discovered  before  the  trial,  the  coort'a  refusal 
to  grant  a  new  trial  under  Cr.  Oode,  I  271,  aub- 
aec.  7,  entitling  defendant  who  has  not  received 
a  fair  and  impartial  trial  to  a  new  trial,  was 
error  prejudicial  to  defendant's  substantial 
rights,  authorizing  the  Court  of  Appeals  to 
reverse  the  jndgment  of  conviction  with  direc- 
tion to  grant  a  new  trial,  under  section  340. 

Afipeal  from  Circuit  Coart,  Wbitley 
County. 

Buns  Jonw  waa  convicted  of  vtdantary 
manalanghter,  and  he  appeals,  Beversed, 
with  directions. 

Step4ien8  &  Steely  and  Tye  &  Siler,  all  of 
WllUamsbui^  for  appellant. 

Cbas.  I.  Dawson,  Atty.  Gen^  and  ThoB.  B. 
Mc  Gregor,  Aast  Atty.  Qen.,  fw  the  Commm- 
wealth. 

THOMAS,  J.  Upon  his  trial  under  an  in- 
dictment for  voluntary  manslai^hter  where- 
in he  was  accused  of  killing  Dewey  Smith, 
the  appellant,  Russ  Jones,  was  convicted,  and 
his  punishment  fixed  at  a  term  of  five  years' 
confinement  in  the  penitentiary,  upon  which 
Judgment  was  pronounced.  Defendant's  mo- 
tion ftnr  a  new  trial,  which  cwtained  abont 


16  reasons  why  it  should  be  granted,  was 
overruled,  and  he  prosecutes  this  appeaL 
Many  of  the  specified  reasons  In  the  moticHi 
are  extremely  technical,  and,  we  think, 
wholly  Immaterial,  and  In  the  course  of  thla 
opinion  we  shall  refer  to  and  consider  only 
those  which  we  deem  worthy  of  notice. 

The  facts  of  the  case  are  comparatively 
short,  and  there  exists  but  little,  if  any, 
material  contradiction  In  the  testimony  of 
the  witnesses.  The  killing  occurred  between 
9  and  10  o'clock  on  the  night  of  October  2, 
1920,  on  a  public  road  in  Whitley  county.  - 
There  was  a  bright  moonlight,  but  the  place 
of  the  killing  was  in  the  shadow  of  a  tree, 
thus  preventing  some  of  the  witnesses,  ex- 
cept those  Immedlat^y  present  at  the  place 
of  the  shooting,  from  seeing  exactly  what 
occurred.  Hence  the  only  witnesses  who  saw 
or  pretended  to  testify  as  to  what  happened 
at  the  time  of  the  shooting  were  the  defend- 
ant and  Grace  Worley,  a  young  lady  between 
15  or  16  years  of  aga  There  had  been  a 
box  or  pie  party  at  Thomps  White's  school- 
house  In  the  earlier  part  of  the  evening,  but 
It  was  over  wUh  by  about  9  o'clock,  and  the 
attendants  started  for  their  respectlTe  homes. 
Defendant  and  one  or  two  others  went  to 
that  party  trartilng  horseback  or  mulebadc 
and  acc(HnpanIed  by  no  lady  companion,  and 
the  same  was  true  as  to  the  deceased,  Dewey 
Smith.  Bliss  Worley  and  anotbw  young  lady 
went  to  the  party  unaccompanied  by  any 
gentlemen,  and  they  rode  the  horse  of  the 
father  of  the  former.  When  the  party  broke 
up  and  the  people  started  home,  the  latter 
rode  behind  defendant  on  the  animal  he  was 
riding,  while  her  companion  rode  behind  an- 
other young  gentleman  who  had  gone  to  the 
party  with  defendant,  and  another  young 
man  rode  the  horse  that  was  ridden  by  Miss 
Worley  In  going  to  the  party.  A  short  dis- 
tance from  the  schoolhoose  the  deceased 
passed  defendant  and  Miss  Worley,  and  he 
and  others  stopped  In  front  of  the  barn  of 
Doc  Smith,  who  was  the  father  of  deceased, 
and  were  engaged  in  a  discussion  aa  to  wheth- 
er they  would  make  up  a  dance  to  be  held  at 
a  neighbor's  house  to  furnish  entertainment 
for  a  portion  of  the  rest  of  the  night.  This 
discussion  was  going  on  when  defendant  and 
Miss  Worley  and  the  other  couple  accompany- 
ing them  overtook  the  crowd  in  front  of  the 
bam,  and  during  the  conversation  deceased 
asked  Miss  Worley  if  she  would  attend  the 
dance  If  It  was  gotten  up,  when  she  answered 
In  substance  that  she  had  promised  her 
father  to  come  home  direct  from  the  box 
party,  and  that  she  felt  like  she  could  not 
attend  the  contemplated  dance;  and  some 
of  the  witnesses  say  that  she  stated  in  that 
connection  that  she  had  always  gone  with 
him  anywhere  he  wanted  her  to.  After  a 
little  while  Bhe  got  upon  the  horse  that  she 
had  ridden  to  the  party,  and,  in  company 
with  defendant,  started  down  the  road  in 
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the  dlrecHon  of  Qieir  homes  with  others  fol- 
lowing them  a  short  distance  behind.  In 
some  10  or  15  minutes  the  deceased  and  his 
crowd  ccmdaded  to  get  up  the  danoe,  and 
he  started  In  a  gallop  down  the  road  in  the 
direction  traveled  by  Miss  Worley  and  de- 
fendant, and  what  occurred  when  he  over- 
took them  Is  thus  told  by  her: 

"He  came  on  down  the  road  and  galloped  In 
between  us  and  caught  hold  of  my  horse's 
bridle  and  Bald  to  wait,  and  we  stopped  and 
Dewey  said  to  me  that  Aswald  Dail  told  him 
to  bring  me  back  to  the  crowd  where  we  left 
them,  and  I  told  I  couldn't  go  back,  and  Jones 
said.  'What  do  you  think  yon  are  celebrating?* 
and  he  said,  'God  damn  you,  I  don't  think  I  am 
celelnsting  a  damn  thing.'  Jones  said,  'I  didn't 
aim  to  make  you  mad;'  and  Dewey  aatd,  'Shut 

your  month  yon  a  of  a  b  ,  or  I  will  kill 

you;*  and  Jones  said,  Tou  will  kill  the  best 
friend  you  bare  got  when  you  do  that;'  and 
Dewey  cursed  Jones  two  or  three  times  and 
told  him  twice  again  he  would  shoot  him,  and 
Jones  said  to  me  to  'Lefs  go;*  and  Dewey  said, 
'No;  by  Qod  you  will  not  go,  you  Ood  damned 
balry  necked        of  a  1^—  I  will  shoot  you.'  " 

Some  <tf  the  witnesses  say  that  tlM  de- 
ceased, whoi  he  asked  Bliss  Worley  tC  she 
would  attend  the  dance  and  upon  ber  answer 
that  she  could  not  because  sbe  had  promised 
liw  tether  to  return  limie^  said,  "We  will 
attend  to  your  -damned  father,"  and  that 
when  atM  snd  defmdant  started  away  d^ 

ceased  said,  'Take  him  and  go  to  h  1  with 

him,  God  damn  blm."  Following  the  above 
testtmtmy  Hn  witness  stated  tbat  at  tbe  time 
of  the  shooting  deceased  had  his  back  to  her, 
and  that  she  could  not  see  what  was  going 
on  In  front,  of  htm,  but  she  saw  his  elbow 
raised  and  Ids  right  hand  lifted,  but  could 
not  see  what  he  was  dcdng  with  It. 

Tbe  testimony  of  tbe  defendant  as  to  what 
occurred  Just  before  he  and  Miss  Worley 
1^  the  crowd  in  front  of  tiie  barn  and  as 
to  what  happened  at  the  time  of  the  kUllnf^ 
as  shown  by  the  record,  Is  that  when  be  and 
Miss  Worley  overtook  the  crowd  In  front  of 
the  Smith  bam  deceased  said  to  her,  "Where 
in  tbe  bell  are  you  going?"  and  hla  testimony 
continued: 

"Sbe  said,  'Z  am  started  home;'  and  he  said, 
'By  God,  you  are  going  to  tbe  dance;*  and  she 
said,  *No;  my  father  Is  at  home,  and  said  for 
me  to  bring  this  mare  back;*  and  he  said,  'God 
damn  your  father ;  we  will  get  by  him  all  right;' 
and  she  got  on  her  mare  and  rode  up  to  me 
and  said  to  let's  go,*  and  when  we  started  off 
and  go  out  at>out  10  steps  he  said,  'Go  to  hell. 
God  damn  both  of  yoa.'  And  we  rode  on  and 
got  down  the  road  between  Nattie  Smith**  and 
Aunt  Emily  Steely's  place,  and  he  came  on  and 
overtook  us  and  ran  between  our  horses  and 
grabbed  my  mule  by  tbe  bridle  and  turned  his 
mule  loose  and  grabbed  her  hor8e*s  bridle,  and 
I  said,  'What  do  you  think  you  are  celebrating;* 
and  he  said,  'You  thought  yon  were  running 
away  with  me;'  and  I  said  that  I  wasn't,  that 
I  dldnt  think  that;  and  he  said  I  needn't  tell 
BO  God  damned  He,  and  said  h«  would  kill  me; 
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and  I  said,  Tou  will  kill  the  best  friend  you 
hare;*  and  he  said,  'God  damn  you,  I  will  kill 
you;*  and  she  said,  'DeweyiAnever  saw  you  do 
this  way  before  in  my  lifer  He  was  curbing 
her,  and  in  a  few  minutes  I  said  to  her  to  'let's 
go,'  and  he  said,  'God  damn  you,  Grace,  yon 
are  not  going,  for  Aswald  Dail  said  to  bring  you 
back,  and  I  will  kiU  you,  you  God  damned  hairy 
negked  s  of  a  b  ,'  and  I  shot  him." 

He  subsequently  stated  that  deceased  ran 
his  right  hand  In  his  bosom  as  if  to  draw  a 
weapon,  and  that  be  thought  deceased  was 
going  to  shoot  him  or  Indict  upon  him  great 
bodily  barm,  and  that  he  shot  deceased  In 
what  he  believed  was  his  necessary  self-de* 
fense.  The  testimony  of  these  two  witnesses 
Is  not  materially  contradicted  by  any  other 
witnesses,  although  it  Is  shown  that  the  de- 
ceased, who  was  shot  In  tbe  head  and  fell 
dead  In  the  road,  had  no  pistol,  though  he 
had  a  knife  in  the  podcet  of  his  pantaloons. 
It  aroears  from  the  testimony  that  deceased 
had  been  paying  attentions  to  lUss  Worley 
for  something  like  three  years,  while  defend* 
ant  had  been  In  her  company  only  two  <« 
three  times  before  the  fatal  occasion. 

[1]  One  of  the  grounds  urged  for  a  new 
trial  Is  misconduct  of  counsel  hired  to  assist 
the  prosecutkw,  whl<di  misconduct  consisted 
in  asking  Miss  Worley  on  cross-examination, 
highly  Improper  questions,  and  In  introduc- 
ing as  a  wltaess  In  bdialf  of  tbe  common- 
wealth  Jack  Stephens.  One  of  tbe  questions 
asked  Miss  Worley  about  which  complaint 
is  made  Is  this  one: 

"Did  yon  not  go  to  the  grave  of  the  deceased 
one  time  and  there  state  in  the  presence  of 
Mary  Smith,  Nellie  Huddleston,  Dora  Smith, 
and  Jesse  Huddleston  and  say  tliis  in  words  or 
substance,  'Poor  Dewey;  I  didn't  tell  the 
truth  about  how  It  took  place  or  bow  come  him 
to  be  killed  by  Jones,  but  when  it  comes  time  I 
will  teU  the  truth  about  If  r* 

She  answered  that  she  made  no  such  state- 
ment  Other  qaestionB  purporting  to  lay  the 
ftnmdatlon  tm  impettchlng  the  vltneas  were 
also  asked  with  like  answers.  These  suppos- 
ed Impeaching  witnesses  who  were  named  In 
tbe  qvestltm  were  present  at  ttie  trial,  and 
none  of  than  wko  introduced  or  offered  to 
be  introduced  to  prove  the  io^eaehlng  state- 
ment, and  the  ncord  Is  silent  as  to  the  rea- 
son, If  anPf  why  th^  were  not  Introduced. 
If  oonnsd  ms  deeelved  by  them  as  to  what 
th^  wonld  testify,  he  made  no  effort  to  manf- 
fsst  that  fiict  bj  anyttilng  appearing  In  the 
record.  ^Cbls  furnishes  grounds  for  the  sus- 
ptel<m  that  file  purpose  of  the  question  was 
to  damage  the  crediblll^  of  Miss  Worley  and 
to  weaken  her  testimony  In  the  minds  of  the 
jniy  Iff  means  of  this  «^olly  ui4kirrantod 
"smoke  sCTeen,"  under  the  belief  that  tb^ 
would  condude  that  "Where  there  was  smoke 
there  must  be  sane  fire."  If  such  was  the 
purpose  of  counsel,  his' cmdnet  was,  to  mildly 
pot  It,  most  highly  improper,  a  fact  which 
we  bdloTe  will  be  universally  admitted.  Tbe 
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cbief  purpoM  in  the  conduct  of  trials  la,  or 
should  be,  to  see  Out  Justice,  as  near  as  may 
be,  fdiall  prera^  This  can  never  be  ao 
complished  by  Uie  injection  of  misleading 
matters  Into  the  record,  either  directly  or  In- 
dhrectly;  for  the  temple  of  Justice  has  for 
its  sole  foundation,  and  la  built  upon,  truth, 
and  it  is  upon  this  alone  that  all  the  law  of 
the  country,  both  civil  and  criminal.  Is  erect- 
ed. Attorneys  are  officers  of  the  court  and 
constitute  as  much  a  part  of  Its  machinery 
for  administering  right  and  Justice  in  the 
conduct  of  trials  as  does  his  honw  upon  the 
bMich,  and  It  would  certainly  be  an  unheard- 
of  proceeding  for  the  latter  to  engage  in  an 
effort  to  create  a  false  impresdon  upon  the 
minds  of  that  part  of  Qie  Judicial  machinery 
whose  duly  It  is  to  pass  upm  the  facts. 
Gases  are  not  wantiiq;  where  similar  conduct 
of  counsel  has  been  held  prejudicial,  ev&a 
to  the  extent  of  authOTising  a  reversal  of  the 
Judgment  L.  ft  N.  R.  B.  Go.  t.  Payne,  133 
Ky.  639.  US  B.  W.  S62,  19  Ann.  Oss.  294; 
Shields,  Adm'r.  T.  Rowland,  ISl  Ky.  136^  162 
S.  W.  913>  and  Baker  v.  Ckunmonwealthi  IM 
Ky.  207,  211  S.  W.  66a. 

[2]  The  witness  Steidiens  said  that  he  was 
at  a  school  fair  some  two  months  before  the 
killli^  and  while  there  he  met  defendant, 
whom  he  scarcely  hnew,  and  with  whom  he 
had  never  conversed  before,  and  that  defend- 
ant took  the  witness  to  one  side,  whoi  this 
occurred: 

"He  said  he  didn't  know  how  mean  he  w&a 
and  never  would  know  until  he  killed  some 

d  d         of  a  b  ;  said  he  was  going  to 

kin  the  first  one  that  fooled  with  him.  and  if 
he  couldn't  get  him  to  fool  with  him  he  would 
kill  him  one  anyhow." 

The  testimony  was  objected  to,  but  the 
objection  was  overruled,  and  It  was  admitted. 
At  the  close  of  all  the  evidence,  however, 
the  court  withdrew  the  testimony  of  that 
witness  from  the  Jury  and  directed  them  not 
to  consider  it.  That  the  alleged  indefinite 
and  remote  threat  testified  to  by  that  witness 
was  incompetent  there  can  be  no  question. 
21  Cyc.  922;  Johnson  v.  Commonwealth,  9 
Bush,  224;  HolUngsworth  v.  Wamock,  112 
Ky,  96,  65  S.  W.  163,  23  Ky.  Law  Bep.  1385 ; 
Whlttaker  v.  Commonwealth,  17  3.  W.  358, 
13  Ky,  lAW  Eep.  50i ;  Commonwealth  v.  Hoe- 
klns,  35  S.  W.  2S5,  18  Ky.  Law  Rep.  59 ;  and 
Cardwell  v.  Commonwealth,  46  S.  W.  706,  20 
Ky.  Law  Rep.  496. 

[3, 4]  Since,  however,  this  testimony  was 
withdrawn  from  the  Jury  before  the  case  was 
submitted  to  It,  under  the  doctrine  announced 
in  the  recent  case  of  Welch  v.  Commonwealth, 
189  Ky.  579,  225  S.  W.  470,  and  cases  referred 
to  thereli^  the  error  In  its  Introducti<ni  was 
no  doubt 'cured,  and  a  reversal  would  not  be 
ordered  therefor ;  but  it  appears  in  this  case, 
from  a  preponderance  of  the  evidence  heard, 
that  the  same  employed  prosecuting  counsel, 
contrary  to  the  suggestion  of  the  common- 
wealth's attorney,  insisted  upon  the  Introduo- 


tlon  of  this  testimony  and  stated  that  he 

tliou^t  it  was  Incompetrait,  but,  If  he  could 
get  It  before  the  Jury,  it  would  have  Its  effect, 
notwithstanding  it  mi^t  afterwards  be  with- 
dravm.  And  It  Is  of  this  conduct  on  ttie 
part  of  the  attorney  that  tlie  ddef  complaint 
concerning  this  testimoi^  is  made.  Oar 
opinion  concerning  this  Is  fully  »:pressed 
above,  and  we  will  nott  attempt  to  enlarge 
upon  It 

[6]  One  of  the  grounds  for  a  new  trial  was 
newly  discovered  evidence  since  the  trial  of 
whidi  the  defendant  had  no  knowledge,  nor 
could  have  dls<»vered  It  by  ordinary  care 
before  the  trial.  In  support  of  that  ground 
he  filed  the  affidavits  of  ^milam  Oolns  and 
John  Qolns.  l^Illiam  Golns  stated  in  hia 
affidavit  that  about  the  last  of  July.  1920,  he 
had  a  conversation  with  deceased,  Dewey 
Smith,  in  which  he  said: 

Tliat  "if  be  [Smith]  ever  caught  Jones  [de- 
fendant] with  his  girl  across  the  river,  he  would 
fix  liim;  that  It  would  do  him  good  to  kill  him." 

Joim  Golns  stated  in  tils  affidavit  that  upon 
another  occasion  he  met  the  deceased  In 
WlUtamsbui^  where  deceased  said  to  bbn: 

'That  Ross  Jones  had  been  going  with  his 
girl;  that  she  had  been  attending  meeHng  over 
at  the  place,  and  asked  me  if  1  had  ever  heard 
Russ  Jones  say  anything  about  him.  Affiant 
told  him  that  he  had  not,  and  he  then  said  that 
if  he  ever  caagbt  him  with  his  girl  again  that 
he  wonld  use  this  on  him,  showing  him  [affiant] 
a  pistol  which  he  [decease^  had  in  liis  front 
panta  pocket" 

It  is  shown  that  these  witnesses  never  com- 
municated those  threats  to  defendant  or  his 
attorneys,  and  he  knew  nothing  of  them  untU 
after  the  trial,  niat  they  were  relevant 
and  pertinent  under  the  fticts  of  this  record 
there  can  be  no  doubt  In  the  case  of  New- 
ton T.  Commonwealth,  102  B.  W.  264.  31  Ky. 
l>aw  Rep^  327,  similar  uncommunlcated 
threats  made  by  the  deceased  are  declared 
to  be  admissible,  the  court  saying: 

"Threats,  though  uncommunicated.  may  be  ad- 
mitted to  prove  the  111  feeling  of  the  person 
making  them  toward  tiie  person  threatened,  or, 
where  the  matter  is  in  Isfme,  to  show  who  be- 
gan a  cmiflict  resulting  in  homicide.  Miller  v. 
Commonwealth,  10  K;.  Law  Rep.  672,  89  Ky. 
658;  Wheeler  v.  Commonwealth^  27  Ky.  Law 
Rep.  1090,  120  Ky.  687." 

See,  also,  Marshall  v.  Glover,  190  Ky.  113, 
226  S.  W.  398. 

It  furthermore  appears  that  after  the  case 
had  been  sutmiltted  and  the  Jury  had  been 
placed  in  tbe  hands  of  the  sheriff  to  be  kept 
together  until  a  verdict  was  rMidered,  W.  T. 
Smith,  a  cousin  of  the  deceased,  and  who 
took  an  active  part  in  the  prosecution,  mix- 
ed with  the  members,  while  the  Jury  was 
upon  tbe  sidewalk  and  the  sheriff  wa,s  In 
the  streets,  and  created  some  commotion  and 
was  talking  to  some  of  tbem  and  patted  some 
of  them  upon  the  shoulder.  It  la  not  shown 
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tiiat  he  said  anythtDg  to  any  oi  them  con- 
cemlng  the  trial.  It  may  be  that  this  rela- 
tlTC  of  the  deceased  had  no  ulterior  motive 
in  his  conduct,  but,  to  say  the  least  of  it. 
It  cannot  be  said  that  In  conversing  and  In 
coming  In  contact  with  the  Jury  at  that 
time  his  actions  were  void  of  criticism.  He 
cwtainly  had  an  opportunity  to  whisper  a 
word  or  to  create  the  impression  with  some 
member  of  the  Jury  that  he  desired  the  cou- 
Tiction  of  the  defendant.  His  conduct  creat- 
ed atroDg  grounds  for  snsplcioo,  and  the 
cmnmoDwealth  did  not  successfully  explain 
it  away.  Defendant  knew  nothing  of  the 
above  matter  tlU  after  tbe  verdict  Our 
criticism  of  this  conduct  is  based  upon  the 
same  grounds  hereinbefore  expressed  con- 
cerning" the  conduct  of  counsel  In  the  trial 
of  the  case.  Defendant  in  this  case  may  be 
guilty.  1.  e.,  he  may  liave  shot  the  deceased 
without  justifiable  excuse;  but,  whether  so 
or  not,  he  is  entitled  to  a  fair  and  impartial 
trial  of  that  issue.  The  commonwealth  does 
not  desire,  nor  does  the  law  permit  It,  tlirough 
either  elected  or  employed  counsel,  to  per- 
secute the  accused,  but  only  to  prosecute  him. 
While,  possibly,  none  of  the  errors  herein- 
before recited,  standing  alone,  would  be 
sufficient  to  authorize  a  reversal  of  the  Judg- 
ment of  convlcticm  if  defendant's  guilt  was 
clearly  provm,  we  have  often  held  that  a 
number  of  them,  each  of  which  approaches 
close  to  the  line  of  being  sufficiently  prejudi- 
cial, will  combined  authorize  a  reversal,  un- 
less guilt  Is  convincingly  established.  Sub- 
section 7  of  section  271  of  the  Criminal  Ck>de 
of  Practice  authorizes  the  granting  of  a  new 
trial  If  "from  any  other  cause  the  court  be 
of  opinion  that  the  defendant  has  not  re- 
ceived a  fair  aud  Impartial  trial";  while 
section  340  of  the  same  Code  authorizes  this 
court  to  reverse  a  Judgment  of  conviction 
when,  "upon  consideration  of  the  whole  case, 
the  court  Is  satisfied  that  the  substantial 
rights  of  the  defendant  have  been  prejudiced 
thereby." 

[8]  Considering  the  errors  referred  to  all 
together,  we  have  concluded  that  the  defend- 
ant has  not  had  a  fair  and  Impartial  trial 
within  the  Intent  and  purpose  of  the  law, 
and  because  thereof  the  judgment  Is  revers- 
ed, with  directions  to  grant  a  new  trial  and 
for  proceedings  consistent  with  this  opinion. 


COMMONWEALTH  V.  BOWMAN. 


(Court  of  Appeals  of  Kentneky. 

1821.) 


Hay  24, 


•f 


I.  Cffnstltatloaal  Imw  «s3S  —  PrsvisIsM 
Coutltitioa  Mudatory. 

AD  the  provisioiis  «l  the  Constibition  an 


2.  Statutes  ^141(1)— AMsndatory  4«t  tf 
earrylno  eonoealed  wb^ohs,  lavalfd  bwam 
■ot  sattisg  out  aay  of  aneadM)  aet. 

Acts  191S.  c.  S4  (DOW  Ky.  St.  Sapp.  1918, 
S  ISOOa)  entitled  "An  act  to  amend  •  •  • 
Ky.  St  i  1309,  *  •  «  relating  to  carrying 
concealed  deadly  weapons,"  then  merely  de- 
claring all  judges  to  "have  penal  jarisdictlon  of 
the  first  offense  herein  described,"  but  describ- 
ing none,  and  tiiat  the  penalties  and  fiues  for 
same  stiall  be  vdvreeA  and  collected  as  in  other 
cases  In  their  final  joiisdiction,  but  providing 
that  an  inferior  coort  Judge  on  entering  such 
peoal  judgment  shall  transmit  a  copy  thereof 
to  the  circuit  court,  the  judge  of  which  shall 
thereupon  adjudge  its  operation  to  be  to  dis- 
franchise the  defendant  for  two  years,  is  in- 
valid SB  contravening  Const.  {  51,  providing 
that  DO  law  shall  be  amended  by  reference  to 
its  tide  only,  but  so  much  as  remains  in  force 
shall  be  set  out 

Appeal  from  Circuit  Court,  Barren  County. 

Colston  Bowman  was  oonvlcted  in  police 
court  of  carrying  a  concealed  deadly  iweapon, 
but  on  transmission  of  a  copy  thereof  to'  the 
dmdt  court,  the  latter  court  refused  to  ren- 
der a  Judgment  disfrandtUslng  d^endant, 
and  the  Commonwealth  appeals.  Afllnned. 

Chas.  I.  Dawson,  Atty.  Gen.,  and  J.  Lewis 
Williams,  Commonwealth's  Atty.,  of  01a»' 
gow,  for  the  Commonwealth. 

Basil  RiehardsCHi,  of  Glasgow,  for  ai^Uee. 

HURT,  C.  J.  1%19  appeal  involves  the  va- 
lidity of  an  act  of  the  General  Assembly 
which  was  enacted  at  the  legislative  session 
of  1918,  and  is  now  aecti<m  1309a,  3  Ky. 
Stata.,  and  Is,  including  its  title,  as  fcrilows: 

"An  act  to  amend  an  act  section  1309  of  Ken- 
tucky Statutes  Carroll's  1016  Edition,  relat- 
ing to  carrying  concealed  deadly  weapons. 
"Be  it  enacted  by  the  General  Assembly  ot 
the  commonwealth  of  Kentucky: 

"Sec.  2.  All  judges,  justices  of  the  peacet 
snd  police  judges  shall  have  penal  jurisdiction 
for  the  first  offense  herein  described,  the  penal- 
ties and  fines  for  same  to  he  enforced  and  col- 
lected as  in  odier  cases  in  their  final  jurisdic- 
tion, but  it  sball  be  the  du^  of  each  justice  of 
the  peace,  police  judge  and  county  judge  enter- 
ing such  penal  judgment  to  forthwith  transmit 
to  the  clerk  of  the  circuit  court  of  the  county 
in  which  such  judgment  Is  rendered  a  copy 
thereof,  whereupon  such  derk  shall  place  the 
case  upon  the  criminal  docket  of  the  circuit 
court  and  upon  call  of  the  docket  a  jndgment 
shall  be  entered  by  the  circuit  court  adjudging 
that  the  operation  of  the  judgment  is  to  dis- 
franchise the  defendant  named  therein,  and 
to  deprive  him  of  tbe  right  of  suffrage  for  a 
period  of  two  years  from  the  date  thereof." 

The  question  regarding  the  validity  of  the 
above  enactment  was  raised  by  the  appellee, 
who  had  been  convicted  In  the  police  court 
in  the  city  of  Glasgow,  a  city  of  the  fifth 
class,  ot  the  offense  of  carr^g  concealed 
upMi  or  about  hla  persw  a  deadly  weap<m 
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other  than  an  ordinary  pocketknife,  acd  bis 
punishment  fixed  at  a  fine  of  |100  and  im- 
prisonment for  10  days,  and  the  Jndge  of  the 
police  court,  In  obedience  to  the  quoted  stat- 
ute, transmitted  to  the  clerk  of  the  circuit 
court  a  copy  of  the  Judgment.  The  Judgment 
was  filed  In  the  circuit  court,  and  the  style  of 
the  cause  placed  upon  the  docket,  but  when 
It  came  to  be  considered  the  court  declined 
to  render  a  Judgment  disfranchising  the  ap- 
pellee, and  dismissed  the  proceeding.  From 
the  Judgment  the  conunoiiwealth's  attorney 
has  prayed  an  appeal,  as  authorised  by  sec- 
tion 337  of  the  Criminal  Code. 

Section  1S09,  Ky.  Stats.,  to  which  the  quot- 
ed statute,  sectioa  1809a,  is  an  amendment, 
in  its  present  fonn,  was  enacted  In  1914,  and 
by  its  proTlslons  the  carrying  concealed  upon 
or  about  the  person  ot  a  deadly  weapon  otli- 
er  than  an  ordinary  pocketfcnlfe  was  made  a 
high  misdemeanw,  the  punishment  for  which 
was  fixed  at  a  fine  of  cot  less  than  $S0  nor 
In  excess  of  9100,lmiHlB(Himaitinthe  county 
Jail  for  not  less  than  10  nor  more  than  40 
days,  and  disfranchisement  for  the  period  of 
2  years  from  the  date  of  the  Judgment.  A 
conTlctltm  of  auch  an  oBaue,  committed  aft- 
a  former  ctrnTicttan  for  the  same  offense, 
was  declared  to  be  a  felony,  and  punishable 
by  confinement  for  a  term  In  the  penitentiary. 

The  circuit  court,  being  a  court  of  general 
Jurisdiction,  was  invested  wiOx  authority  to 
finally  try  one  charged  .with  the  offwae  of 
carrying  concealed  upon  or  about  his  person 
a  deadly  weapon  other  than  an  ordinary  pock-, 
etknife,  and  to  Inflict  upon  one  adjudged 
therein  to  be  guilty  the  penalties  prescribed 
by  the  statute,  but,  previous  to  the  attempted 
amendment  of  section  1300  by  the  enactment 
of  section  1300a,  there  could  be  no  pretense 
that  the  circuit  court  was  authorized  to  ad- 
Judge  that  an  offender  should  be  disfranchis- 
ed, basing  Its  judgment  upon  a  copy  of  a 
Judgment  of  conviction  of  such  an  offense  ren- 
dered by  an  Inferior  court,  which  had  Im- 
posed upon  the  offender  the  fine  and  Imprison- 
ment provided.  Neither  could  there  be  any 
pretense  that  there  was  any  authority  for  a 
police  Judge,  county  Judge,  or  Justice  of  the 
peace  filing  a  Judgment  of  conviction  of  such 
an  offender  in  the  circuit  court,  in  fact 
there  was  no  authority  of  any  kind  for  the 
proceeding  in  the  circuit  court  provided  for  by . 
section  1309a  until  the  enactment  of  that  stat- 
ute. The  proceeding  in  the  circuit  court  pro- 
vided for  by  secticm  1309a,  after  a  conviction 
before  a  county  or  police  Judge,  or  a  Justice 
of  the  peace,  has  none  of  the  essential  ele- 
ments of  an  appeal,  as  the  statute  makes  no 
provision  for  a  retrial  of  the  action  after  the 
filing  of  the  Judgment,  and  does  not  even  pro- 
vide for  notice  of  the  proceeding  to  the  con- 
vict, nor  does  It  provide  for  the  filing  of  any 
part  of  the  record  of  the  action  in  the  Infe- 
rior court,  except  the  Judgment,  upon  which 
the  circuit  court  must  necessarily  base  its 


Judgment  of  disfrandilsement,  without  fur- 
ther Investigation  or  opportunity  for  defoise. 
Hence  the  proceeding  In  the  circuit  court  be- 
ing based  entirely  upon  the  authority  of  sec- 
tion 1309b,  If  such  amendment  Is  for  any  rea- 
son invalid,  the  court  was  without  authority 
to  render  a  Jndgmrat,  disfrauf^lsing  the  ap- 
pellee, upon  the  faith  of  the  Judgment  of  con- 
viction rendered  by  the  police  Judge,  and  was 
not  In  error  In  refusing  to  render  a  Judgment 
thereon  and  dismissing  the  proceeding. 

[1,2]  Thus  it  beconres  necessary  to  deter- 
mine the  validity  of  the  amendment,  section 
1800a,  and  It  Is  needless  to  say  that  this 
court  always  approaches  the  subject  of  hold- 
ing an  act  of  ttie  General  Assembly  to  be 
Told  with  hesltattcm,  but  the  uniform  ded- 
8t<His  of  this  court  foT  a  century  past  have 
made  it  the  accepted  law  of  the  CVmimon- 
wealth  that  this  court  is  invested  not  only 
with  the  authority,  but  the  duty  Is  Imposed 
upon  It  to  determine  and  declare  when  any 
department  of  the  government  has  exceeded 
the  authority  to  which  It  is  limited  by  the 
Constitution,  and  to  protect  the  covenants 
made  by  the  people  with  each  other  In  the 
adoption  of  the  Constitution  from  Infringe- 
mmt  It  is  also  needless  to  say  that  with 
the  wisdom  or  propriety  of  the  constitutional 
requirements  .we  liare  no  concern,  as  all  the 
provisions  of  that  Instrument  are  mandatory, 
and  have  been  so  considered  by  a  uniform 
and  consistent  line  of  adjudications  of  this 
court.  Varney  v.  Justice,  86  Ky.  596,  6  S. 
W.  457,  9  Ky.  Law  Rep.  743;  McCreary,  Gov- 
ernor, T.  Speer,  156  Ky.  783,  162  S.  W.  09; 
Board  of  Penitentiary  CtHnmissioners  t. 
ipencer,  150  Ky.  260, 166  8.  W.  1017.  It  Is  In- 
sisted that  tiie  amendatory  act,  section  1309a, 
was  enacted  in  violation  of  section  Bl  of  the 
Constitution,  and  for  that  reason  la  of  no 
effect  So  much  of  section  Bl  of  the  C!onsti- 
tution  as  Is  applicable  to  l^e  present  con- 
troversy is  as  follows: 

"And  no  law  shall  be  revised,  amended,  or  the 
provisions  thereof  extended  or  conferred  by 
reference  to  its  title  only,  but  so  much  thereof 
as  Is  revised,  amended,  eitesded  or  conferred 
shall  be  re-enacted  and  published  at  length." 

The  act  embraced  by  section  1309,  supra, 
consisted  of  one  section  only,  and  the  amend- 
ment embraced  In  section  1309a  does  not  re- 
peal any  portion  of  the  former  act,  but  leaves 
all  of  its  provisions  In  full  force.  Neither 
the  title  of  section  1309a  nor  the  body  of  the 
act  refers  to  section  1300,  which  It  proposes 
to  amend,  except  by  its  title  only.  The 
amendment,  not  repealing  any  i>ortion  of  the 
original  act,  nor  striking  oat  any  portion  of 
it,  nor  substituting  anything  for  any  portion 
of  it,  has  the  effect  of  amending  the  entire 
act  embraced  in  section  1309.  Section  1309a 
does  not  set  out  In  full  die  provisions  of  sec- 
tloa  1300  which  it  proposes  to  amend,  nor 
does  it  re-enact  any  of  the  provisions  of  sec- 
tion 1309,  which  are  left  In  full  force  and 
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effect.  Section  51  of  the  Constitution  ex- 
pressly provides,  as  It  will  be  observed,  that 
when  the  Legislature  proposes  to  amend  an 
act  it  muBt  set  It  out  at  length  In  the  amend- 
atory act,  and  repabUsh  the  portion  of  the 
original  act  .which  is  amended,  and  which  is 
left  In  force,  and  r&mact  the  same.  This,  as 
before  said  was  not  attempted  or  pretended 
to  be  done  in  the  attemi>ted  enactment  of  sec- 
tion 1309a. .  The  enactment  of  section  1309a 
was  thus  attempted  in  a  manner  strictly  and 
expressly  contrary  to  a  mandatory  provision 
of  the  Constitution.  Board  of  Penitentiary 
Commiasloners  v.  Spencer,  supra.  As  said  in 
Vamey  t.  Justice,  supra,  with  reference  to 
the  mandatory  character  of  the  provisions  of 
the  Constitution: 

"Whenever  tbe  languase  gives  a  direction  sb 
to  the  manner  of  exerdsing  a  power,  it  was 
Intendod  that  the  power  should  be  exertised  in 
the  manner  directed,  and  la  no  other  manner." 

Ooe  of  the  reasons  which  has  been  assigned 
why  It  was  that  the  provisions  of  the  Consti- 
tution require  the  Legislature  in  amending  an 
act,  or  a  portion  of  the  act,  to  set  out  at  length 
the  act,  or  a  portion  of  It  which  is  amended, 
and  which  Is  still  left  In  force  in  the  amenda- 
tory act,  and  to  re-enact  the  same,  was  that 
the  members  of  the  General  Assembly  should 
have  before  them  the  entire  act  whldi  would 
be  in  force  when  It  was  amended,  and  would 
thus  be  enabled  to  more  Intelligently  consid- 
er it,  and  to  more  Intelligently  vote  for  or 
against  its  enactment.  It  Is  a  matter  of  com- 
mon knowledge  that  the  failure  to  observe 
this  procedure  In  legislation  was  the  source 
of  great  abuses  under  the  former  Constitu- 
tions. Other  reasons  have  been  assigned, 
which  are  not  necessary  to  be  here  adverted 
to,  as  we  must  either  hold  that  the  amend- 
ment attempted  by  section  ISOOa  was  enacted 
In  a  manner  contrary  to  the  express  provi- 
sions of  the  Constitution,  and  therefore  in- 
valid, or  else  section  SI  of  the  Constitution 
is  without  force  or  meaning.  In  Pumell  v. 
Hann.  106  Ky.  9S,  48  8.  W.  407.  49  S.  W. 
346,  50  S.  W.  264,  20  Ky.  Law  Rep.  1146,  20 
Ky.  Law  Rep.  1306,  21  Ky.  Law  Rep.  1129, 
in  considering  the  requirement  of  section  61 
of  the  Cfflistitutlon  .with  relation  to  the  man- 
ner of  the  enactment  of  an  amendatory  act. 
the  court  said : 

"We  tbinb  the  manifest  intention  was  that  the 
provision  should  apply  only  to  so  mach  of  the 
law  as  after  passafe  of  tiie  new  act  remains  in 
force  amended." 

TbvB  It  has  been  held,  In  accordance  with 
tbe  express  provision  of  section  61,  that  in 
unending  an  act  the  provisions  of  the  act 
amended,  or  the  portion  of  an  act  amended 
which  remain  In  force,  must  be  set  out  In 
the  amendatory  act,  and  those  provisions 
must  be  re-enacted. 

Tbe  concludon  above  arrived  at  Is  without 


considering  the  fact  that  section  1309a  con- 
sists of  only  one  section,  and  that  section  is 
numbered  '%"  which  Indicates  strongly  that 
It  is  incomplete  as  published,  and  its  enact- 
ment resulted  from  a  misunderstanding  upon 
the  part  of  the  members  of  the  Ceneral  As- 
sembly arising  from  the  failure  to  conform, 
in  the  exercise  of  its  powers,  to  the  require- 
ments of  section  51  of  the  Constitution,  ^e 
amendatory  act  as  it  now  appears  upon  me 
statute  books  proposes  to  confer  Jurisdlo- 
tion  upon  all  judges,  Justices  of  the  peace, 
and  police  Judge  of  what  it  describes  as  the 
"flrst  offense  herein  described,"  although  the 
act,  as  It  appears,  does  not  describe  any  of- 
fense whatever,  and  the  offense  to  which  It 
refers  can  be  conjectured  only  by  a  refer- 
ence to  section  1309,  which  the  amendatory 
act  refers  to  by  Its  title  only. 

The  judgment  Is  therefore  affirmed,  and 
this  oplnim  ordered  to  be  certified. 


WILSON  V.  PIONEER  COAL  CO. 

(Coart  of  Appeals  of  Kentndiy.  May  9,  lOZl.) 

I.  Qulatlag  titia  «s»lO(4}— TItlft  by  Uvans 
posaessloB  tupporta  actloa. 
Titie  1^  adverse  poasesslon  will  support  an 
action  to  quiet  title. 


2.  muit  e=B>38(l)— Deodt  held  to  have  eavtr- 
«l  traot  lavalved  la  aotlaa  to  qslet  titla. 

Deeds  to  plaintiff's  ftithar  and  those  under 
whom  he  claimed  htld  to  have  covered  the 
tract  of  laud  involved  In  plaintiff's  action  to 
quiet  tItie. 

3.  Dedleatiaa  <^s>44— Evidence  iatufflolast  to 
•how  MIoatloB  for  burial  parposes. 

Ehridence  Md  insufficient  to  sustain  cmi- 
tention  that  the  land  bad  been  dedicated  to  the 
public  for  burial  parpoeea. 

4.  Dedloatlon  ^=>3I,  4l~Dedicatien  presBiied 
from  pabllo  ut«;  acceptance  naoeiaary  t* 
make  road  a  piblio  highway. 

Where  the  former  owners  of  land  now  own- 
ed by  plaintiff  and  defendant  for  at  least  40 
years  suffered  the  public  to  use  a  roadway, 
knowing  it  was  claimed  as  a  matter  of  right, 
the  law  presumes  a  dedication  to  tbe  public,  but 
such  H  dedication  by  the  owners  to  public  use  is 
not  alone  sufficient  to  make  the  road  a  pnblic 
highway;  acceptance  by  the  puUic  being  nec- 
essary. 

5.  Dedication  •8=»35(3)— Aocepted  by  puMlo 
user  and  official  aotion. 

Where  the  public  used  a  road  for  a  long 
time,  some  40  years,  and  the  proper  officials 
took  charge  of  the  road  and  worked  it  as  a  part 
of  tbe  public  road  system  of  the  county,  the 
dedication  of  the  road  as  a  highway  was  ac- 
cepted by  such  public  user  and  official  action. 

Appeal  from  Glrcolt  Conr^  Bell  county. 

Action  by  Annie  Wilson  against  the  ^oneer 
Coal  Company.   From  judgment  tor  d^end- 


«s»rer  etlMr  cam  sm  mna  topic  and  KBT-NUHBER  Id  sU  Key-Niuiibered  Diaesti  and  Indescs 


Digitized  by 


Google 


88 


231  SOUTHWESTERN  BSPORTBB 


(Ky. 


ant,  plaintiff  appeals.  Judgment  revened, 
vith  directl<H)s  to  dismiss  defendant's  coon* 
terclalm.  and  quiet  plaintiff's  title. 

J.  O.  Rollins,  of  PineTllle,  for  appellant. 
James  H.  Jeffries,  of  Pinevllle,  for  ap- 
pellee. 

CLARKE,  J.  AlIeglDg  that  she  was  tbe 
o^er  and  In  possession  of  a  described  tract 
orland  containing  less  than  half  an  acre,  and 
that  the  defendant  was  Interfering  with  her 
enjoymeDt  and  possession  of  same  and  had 
built  a  fence  across  the  public  road  thereto, 
the  plaintiff,  Annie  Wilson,  now  appellant, 
instituted  this  action  in  equity  to  quiet  her 
title,  and  also  to  enjoin  the  defendant  from 
Interfering  with  her  possession  of  the  land 
and  from  obstructing  the  road  leading  there- 
to. 

The  defendant  filed  an  answer  and  coun- 
terclaim of  six  paragraphs,  the  first  of  which 
Is  8  traverse  of  the  allegations  of  the  petition 
and  contains  an  admission  that  the  defend- 
ant has  no  title  to  or  interest  in  the  land  in- 
volved except  as  stated  in  succeeding  para- 
graphs. In  the  second  paragraph  it  is  plead- 
ed that  the  land  claimed  by  plaintiff,  together 
with  a  small  adjoining  parcel,  was  dedicated 
mon  than  SO  years  before  the  Instltction  of 
this  suit,  by  the  then  owners  of  sam^  to  the 
graieral  public  living  in  the  neighborhood, 
for  burial  and  graveyard  purposeB.  Idithe 
third  paragraph  it  Is  alleged  that  when  plain- 
tiff procured  her  deed  to  the  land  same  was 
in  the  actual  adverse  possession  of  the  per- 
sons buried  thereon,  and  that  ber  deed  was 
therefore  champertons  and  void.  In  the 
fourth  paragraph  it  is  alleged  that  all  of  the 
land  (dalmed  by  plaintiff  is  covered  by  a 
patent  for  60^000  acres  Issued  to  Abraham 
Moorehouse  in  1709,  and  that  same  is  elder 
and  superior  to  plaintiff's  title.  In  the  fifth 
paragraph  it  is  alleged  that  plaintiff  and  ber 
brottiers,  by  the  terms  of  tbelr  deed  in  con- 
veying a  large  adjoining  tract  of  land  on 
Kettle  Island  creek  to  A.  J.  Asher  in  October, 
1000,  recognized  and  confirmed  the  former 
dedication  of  the  tract  and  themselves  ded- 
icated same  to  defendant  and  the  public  for 
graveyard  purposes.  In  the  sixth  paragraph 
defendant  alleged  that  plaintiff's  claim  of 
title  to  the  small  tract  and  the  right  to  use 
the  road  or  passway  to  same  over  its  land  is 
a  cloud  upon  its  title  to  lands  adjoining  that 
claimed  by  plaintiff. 

The  prayer  is  that  plaintiff's  petition  be 
dismissed,  and  that  the  court  adjudge  that 
the  tract  of  land  claimed  by  plaintiff  had 
been  dedicated  to  the  public  as  a  graveyard 
and  for  burial  purposes,  and  that  it  cannot 
be  used  by  plaintiff  or  others  for  secular  or 
business  purposes. 

The  affirmative  allegations  of  the  answer 
and  counterclaim  having  been  traversed  by 
reply,  the  proof  was  heard  and  transcribed  in 


opea  court  by  agreement  This  ai^eal  Is 
from  the  chancellor's  Judgment  dismissing 
the  petitfon  and  granting  defendant  the  af- 
flrmatlve  relief  sought  by  Its  counterclaim. 

The  land  claimed  by  plaintiff  lies  on  the 
left-hand  side  of  the  crest  and  at  the  «id  of 
the  ridge  which  forms  the  watershed  betwe«i 
the  left-hand  and  right-hand  forks  of  Kettle 
Island  creek,  and  Includes  a  small  piece  of 
bottom  land,  formed  about  1876  by  a  change 
in  the  course  of  the  left-hand  fork  of  the 
creek.  The  tract  which  defendant  claims  has 
been  dedicated  to  the  public  as  a  graveyard, 
and  which  we  shall  refer  to  as  the  graveyard 
tract,  is  the  whole  of  the  tract  claimed  by 
plaintiff  and  a  small  tract  adjoining  same 
and  lying  on  the  right-hand  side  and  at  the 
tip  end  of  the  crest  of  the  dividing  ridge. 

There  is  practically  no  conflict  in  the  evi- 
dence, and  the  pertinent  facta  are  these. 
Plaintiff  was  in  the  actual  possessloo  of  the 
land  claimed  by  her  when  she  instituted  this 
action,  and  her  tenant  \\as  conducting  a  store 
in  a  building  he  had  constructed  on  same  in 
competition  with  defendant's  commissary. 
Defendant  owns  all  of  the  laud  on  Kettle 
Island  creek  and  its  two  forks  within  a  mile 
of  the  forks,  except  this  graveyard  tract, 
which  it  had  inclosed  by  a  fence,  but  which  It 
admits  it  did  not  own  or  have  In  possession. 

Defendant  acquired  the  land  surrounding 
the  graveyard  tract  in  1911  by  one  deed  from 
the  Edgemont  Coal  Company,  which  likewise 
acquired  it  by  a  single  deed  from  A.  J.  Aaher 
in  1907,  but  in  both  of  these  deeds  the  lauds 
on  the  two  forks  of  ttie  creek  are  described 
separately,  Just  as  in  separate  deeds  to  Asher 
from  the  Wilsons  for  the  land  on  the  <me  fork 
and  tram  Abraham  Lock  on  the  other.  Ne- 
ther of  these  deeds  to  Asher  covered  any  por- 
tion of  the  graveyard  tract,  although  each 
rtferred  to  same  as  "the  graveyard"  in  de- 
s(»lbii^  the  lines  where  same  adjoined  the 
lands  conveyed. 

[1]  In  1870,  which  is  as  far  back  as  the 
titles  are  traced,  Thomas  M.  Look  lived  up<m 
and  claimed  to  own  the  lauds  on  the  left- 
hand  fork  of  the  creek,  and  Abraham  Lock 
lived  upon  and  claimed  to  own  the  lands  on 
the  right-hand  fork.  Thomas  M.  Ijock  con- 
veyed bis  land  in  1875  by  deed  to  Jas.  W. 
Ward,  who  took  possession  of,  lived  upon, 
and  claimed  to  own  same,  until  he  sold  and 
conveyed  ft  to  J.  D.  Asher  on  November  18, 
1877.  Ward  ranained  upon  the  land  as 
Asher's  tenant  until  the  latter  sold  and  con- 
veyed same  in  1880  to  W.  F.  M.  Wilson,  who 
took  possession  and  lived  upon  the  land  until 
his  death  Intestate  about  18S0.  His  chil- 
dren, plaintiff  and  her  two  brothers,  were  In 
possession  of  the  land  by  tenants  until  1900, 
when  they  conveyed  all  of  same  to  A.  J.  Ash- 
er, except  the  small  tract  involved  here,  which 
her  brothers  later  conveyed  to  plaintiff.  Hence 
plaintiff  has  proven  that  she  and  her  brothen 
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and  tboae  under  whom  they  claimed  were  In 
•the  actual,  adverse  possession  of  all  the  land 
covered  by  their  deeds  contlnuouBly  from 
1870  untU  1900,  or  for  30  years.  Therefore, 
If  ttiese  deeds  cover  the  tract  Id  controversy, 
plalntier  and  her  brothers  had  a  perfect  title 
to  sarrre  by  adverse  possession  for  more  than 
the  statutory  period,  when  In  1000  th^  made 
the  deed  to  Atjher  for  the  other  lands  admit- 
tedly covered  by  those  deeds,  unless,  as  claim- 
ed by  defendant,  same  bad  been  dedicated 
as  a  ^veyard  theretofore,  or  was  so  dedi- 
cated by  that  (teed.  Since,  as  this  court  has 
frequently  held,  title  by  adrerse  possession 
will  support  an  action  to  quiet  title,  It  Is 
obvious  Uiere  Is  no  merit  In  appellee's  first 
two  contentions  that  the  dismissal  of  plain- 
tiff's petition  was  proper  because  of  her  fail- 
ure to  trace  her  title  back  to  the  common- 
wealth, and  because  of  the  fact  the  land  she 
now  claims  Is  cov^ed  by  the  old  patent  for 
50,000  acres  Issued  to  Abraham  Moorefaouse 
in  1799.  he  Moyne  v.  Hays,  145  Ey.  416,  140 
S.  W.  652 ;  WUllams  v.  Lowe,  176  Ky.  369, 
194  S.  W.  342. 

The  questions  upon  which  her  title  depends 
are,  as  we  have  seen :  (1)  Do  the  deeds  to  her 
father  and  those  under  whom  he  claimed* 
caver  the  tract  here  Involved?  and  ^)  If  so, 
has  same  been  dedicated  to  the  public  for 
burial  purposes? 

[2]  The  two  lines  involved  are  described  in 
Bubstautlally  the  same  way  In  each  of  the 
deeds  under  which  plaintiff  claims,  and  also 
in  the  deeds  prior  to  1900  conveying  the  ad- 
joining landa  aa  the  right-hand  fork  of  the 
cre^.  These  two  lines  which  we  have  Ital- 
icized and  the  lines  precedUig  and  foUowlnc 
them  are  thus  described  in  the  deed  to  aiqpsl- 
lanfs  father: 

"Thence  with  said  Rice's  line  crosnng  the 
head  of  the  hollow  to  the  top  of  the  fork  ridgt 
which  divides  the  right  and  left  hand  fork  of 
Kettle  Inland  branch ;  f hence  with  the  top  of 
the  ridtfo  io*o»  to  the  graveyard;  thence  with 
the  left-hand  fork  of  taid  branch  to  its  juno- 
tion;  thence  with  the  main  branch  to  Straight 
creek." 

The  evidence  shows  conclusively  and  with- 
out contradiction  that  the  "graveyard"  there 
referred  to  Is  the  small  portion  of  the  Abra- 
ham Lock  land  adjoining  the  crest  of  the 
ridge  on  the  rlght-haud  side  thereof,  since 
it  was  not  until  long  after  apiiellant'a  father 
acquired  the  lands  on  the  left-hand  side  of 
this  ridge  that  any  persons  were  burled  on 
his  side  of  the  ridge,  whereas  for  many  years 
the  Locks  had  permitted  any  one  that  desired 
to  do  so  to  bury  their  relatives  upon  their 
lands  at  this  place.  There  were  about  40 
graves  on  the  Lock  side,  and  not  a  single  one 
on  the  Wilson  side,  when  this  deed  was  made 
la  1880. 

*  Since  the  upper  part  of  the  graveyard  Is 
on  the  crest  of  the  dividing  ridge,  and  the 
next  call  is  "thence  with  the  left-hand  fork 
of  said  branch  to  its  jmicttin,"  It  Is  insisted 


there  Is  a  connecting  line  omitted  that  must 
be  supplied.  Admitting  this  to  be  true,  It 
could  have  been  supplied  easily  by  extending 
the  line  down  the  ridge  about  20  feet  to  the 
creek,  since  it  Is  only  that  distance  between 
the  upper  end  of  the  graveyard  as  It  then 
existed  and  the  old  channel  of  the  left-hand 
fork  of  the  creek,  which  was  evidentiy  refer- 
red to  in  all  these  old  deeds  employing  this 
description.  By  so  doing  all  of  the  tract  now 
claimed  by  plaintiff  was  covered  by  the  deeds 
of  her  fatiier  and  those  under  whom  he 
claimed.  We  do  not,  however,  have  to  rest 
the  decision  of  this  point  alone  upon  a  rea- 
sonable application  ot  the  calls  of  the  deed 
to  the  objects  called  for  a  ridge  and  a  creek, 
since  this  was  done,  and  any  uncertainty  in 
the  description  in  the  deed  was  settled  by  the 
Interested  parties,  as  Is  shown  by  the  fact 
that  since  from  as  far  back  as  any  of  the 
witnesses  can  remember  until  rather  recKitly 
there  was  a  fence  from  above  the  upper  end 
of  the  old  Lock  graveyard,  running  with  the 
crest  of  the  ridge  to  the  rad  of  same  and 
thence  down  the  left-band  fork  of  the  creek. 
This  fence  was  built  by-  Lock,  and  was  recog- 
nized by  him  and  all  parties  who  ever  owned 
the  land  on  either  side  of  this  dividiiw  rldga 
as  on  his  side  and  near  the  dividing  line  be- 
tween  their  lands. 

Not  Only  does  all  of  the  evld«ice  show  that 
plaintiff  and  her  brothers  had  title  to  this 
tract  of  land  when  they  made  deed  to  A.  J. 
Asber  in  1900  for  the  rest  of  the  land  labeiv 
ited  from  their  father,  but  the  very  conten- 
tion of  defendant  that  hy  that  deed  plaintiff 
and  her  brothers  dedicated  tblB  traet  to  the 
public  aa  a  grav^rd  is  necessarily  an  ad- 
mission that  they  had  the  neceiaaiy  title 
therefor. 

[t]  OtnninK  now  to  the  qmrtion  of  a  dedi- 
cation, there  is  absolutely  no  proctf  whatever 
to  sustain  audi  a  contentl(m  prim  to  the  time 
appellant's  father  acquired  the  land,  since, 
as  already  iwinted  out,  It  had  never  been  so 
used  by  any  one,  and  the  reference  to  a 
graveyard  In  his  and  prior  deeds  was  to  the 
Lock  graveyard.  Nor  is  the  fact  that  he 
buried  his  wife  and  two  children  on  the  hill- 
side at  the  upper  end  of  this  small  tract,  and 
that  plaintiff  and  her  brothers  buried  hira 
beside  his  wife  when  he  died  and  have  since 
permitted  one  other  child  to  be  buried  there, 
and  that  one  other  person  has  been  burled 
there  without  their  knowledge  or  (»msent, 
any  evidence  of  a  dedication  of  even  that 
portion  of  the  tract  on  the  hillside  adjoining 
the  old  Lock  graveyard,  much  less  the  piece 
of  bottom  land,  upon  which  plaintiff  Is  con- 
ducting a  store  In  competition  with  defend- 
ant's commissary  and  about  which  the 
parties  are  really  concerned. 

To  sustain  the  contention  that  by  their 
deed  to  Asher  plaintiff  and  her  brothers  so 
dedicated  this  land  to  use  as  a  graveyard 
that  it  cannot  now  be  used  by  them  for  seco- 
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lar  or  bostnesg  parposesi  counsd  for  defeod- 
ant  rely  up<ni  tbe  casea  of  Johnson  et  aL  t. 
Elkliom  Oaa  Coal  Mining  Co.,  176  Ey.  676, 
197  S.  W.  400;  Damron  t.  Justice.  162  Ky. 
101,  172  S.  W.  120,  and  Brown  t.  Andwaon, 
88  Ky.  578,  U  S.  W.  607, 11  Ky.  Law  Rep.  107, 
but  tbere  is  absolutely  no  analogy  or  lesem- 
blance  between  thme  cases  and  this  one.  In 
those  cases  tbe  tract  of  land  conv^ed  Indnd- 
ed  a  small  tract  used  for  burial  purposes  and 
whldi  by  the  deed  was  reserved  to  the  grant- 
or ft>r  bnrial  purposes  alone,  and  he  did  not 
thn«fore  have  any  other  rights  ther^  and 
could  not  use  same  for  secular  or  business 
purposes.  In  the  Instant  case  the  land  In- 
TOlved  was  not  a  part  of  the  land  ocmveyed, 
and  there  Is  no  reservation  or  stipulation  of 
any  kind  with  reference  to  it.  It  was  not  In* 
volved  in  any  way  in  the  transaction  between 
the  parties,  and  it  was  not  motioned  in  the 
deed  except  in  describing  the  lines  aronnd 
It  wh»e  it  adjoins  the  land  conveyed.  That 
deed  therefore  contains  no  element  of  a  dedi- 
cation or  parting  with  title  or  conunltment  of 
any  kind  by  the  grantors  with  reference  to 
this  tract  of  land. 

It  therefore  results  the  chancellor  erred  in 
refusing  to  quiet  plaintifTs  title  and  in  grant- 
ing defendant  the  affirmative  relief  asked  by 
way  of  coimterclaim. 

This  leaves  for  consideration  plaintlCE's 
right  to  an  injunction  requiring  defendant  to 
remove  the  obstructicHis  it  has  placed  in  the 
road  leading  through  its  lands  to  plaintiff's 
land.  Plaintiff  alleges  and  defendant  doiles 
that  this  road  is  a  public  road. 

The  proof  shows  that  since  1860  or  earlier 
there  has  been  an  open  road  up  Kettle  Island 
creek  to  Its  forks  and  up  eadi  tork  for  some 
distance ;  that  it  follows  tbe  creek,  Is  <dearly 
defined,  and  has  been  used  continuously  as 
matter  at  right  by  tlie  peo[de  who  liave  lived 
oa  tbe  creA  and  its  forks  and  the  public 
gcraerally  as  the  mdy  means  of  Ingress  and 
egress  by  wagon  or  veliide;  that  for  some 
years  then  was  a  gristmill  up  the  left-hand 
fork  beyond  the  Wilson  lands,  and  that  for 
some  years,  while  this  mill  was  being  oper^ 
ated,  overseen  were  app<^ted  by  the  county 
court;  who  caused  the  road  up  as  for  as  tbe 
mUl  to  be  worked  by  the  residents  of  tbe 
neighborhood,  required  by  law  to  work  the 
public  roads  pt  the  comity ;  that  Sol  Baker 
was  the  overseer  and  worked  the  road  In  1876 
and  1877,  b^;lnnlng  about  200  yards  below 
the  forlts  and  working  up  the  creek  past 
plaintiff's  land;  that  it  was  then  a  "public 
wagon  road,"  to  empU^  the  language  of  one 
witness ;  but  there  is  no  evidence  that  it  has 
been  worked  by  county  officials  as  a  public 
load  later  than  some  16  or  17  years  ago,  al- 
though it  has  continued  to  be  used  as  such. 
The  gates  were  placed  across  the  road  by 
the  Ed  gem  on  t  Coal  Company  in  1907,  and 
defendant  locked  same  against  plaintiff's  ten- 
ajot  sbortiy  before  tlie  suit  was  filed,  and  tox 


the  purpose,  as  stated  hy  OeCendanf  s  man- 
ager, of  keeling  delivery  wagons  from  driv- 
ing up  through  Its  mining  camp,  wliich  am- 
tains  more  than  100  miners*  bouses  and  a 
government  post  office,  besides  tipples,  com- 
missary, etc. 

[4]  It  is  therefore  shown  tbat  the  former 
own»s  of  the  lauds  now  owned  by  both 
plaintiff  and  defendant,  for  at  least  40  years, 
suffered,  not  only  those  owning  or  living 
upon  land  on  the  waters  of  the  main  creek 
and  up  the  left-hand  foric  as  far  as  tbe  old 
gristmill,  but  the  public  as  well,  to  use  this 
roadway,  knowing  It  was  claimed  as  a  mat- 
ter of  rl^t,  from  which,  the  law  presumes  a 
dedication  to  the  public.  But  a  dedicaUon 
by  tbe  owners  to  public  use  is  not  alone 
sufDcient  to  make  tbe  road  a  public  highway ; 
an  acceptance  by  the  public  Is  necessary. 
Just  what  would  constitute  an  acceptance 
by  the  public  was  formerly  In  much  doubt  in 
this  jurisdiction,  but  In  Biley  v.  Buchanan, 
116  Ky.  625,  76  S.  W.  627,  25  Ky.  Law  Bep. 
863,  63  U  B.  A.  642,  3  Ann.  Oas.  788.  after 
an  exhaustive  review  of  the  authorities,  tbe 
court  stated  Its  conclusions  as  follows: 

"We  feel  constrained  by  reason  and  authority 
to  hold  that,  while  an  acceptance  by  the  public 
is  eesential  to  a  complete  dedication  of  a  public 
highway  or  passway,  the  acceptance  may  be  eir 
ther  by  formal  ratification  by  the  proper  official 
l>oard  of  the  maoicipality ;  or  by  haplication  by 
it,  where  it  takes  charge  tbe  road  by  directing 
improvunenta  on  behalf  of  the  public,  or  other- 
wise by  overt  act  recognizing  it  as  a  public 
road ;  or  it  may  be  by  the  public  by  audi  pro- 
tracted and  continued  use  aa  to  clearly  indicate 
its  acceptance,  when  the  road  dedicated  is  a 
benefit  to  the  public  and  not  a  burden.  In  the 
last-named  state  of  case,  a  formal  acceptance 
by  tbe  proper  legal  authority  will  be  conclusive- 
ly presnmed  to  have  taken  place.  Should  the 
road  become  a  burden  to  the  pnbU(^  it  may  l>e 
discontinned  in  tbe  method  pointed  out  by  the 
statutes." 

These  principles  have  been  adhered  to  and 
reaiflrmed  by  this  court  In  many  cases;  tbe 
most  recent  being  Kockcastle  County  v.  Nor- 
ton, 189  Ky.  690,  225  S.  W.  1079. 

[6]  It  is  therefore  established  that  this 
road  was  not  only  dedicated  by  the  owners 
of  tbe  land  as  a  public  hlgbway  but  was  ac- 
cepted as  such  by  tbe  long  period  of  time 
It  was  so  used  b;  the  public  and  by  the 
proper  officials  taking  charge  of  same  and 
working  it  as  a  part  of  tbe  public  road 
system  of  the  county.  And  as  stated  in  13  B. 
C.  U  62; 

"^e  rule  relative  to  the  discontinuance  of 
hl^ways  is  'once  a  highway,  always  a  high- 
way,* unlPBs  it  ia  abandoned  or  vacated  in  due 
course  of  law;  and  the  burden  of  showing  a 
discontinuance,  vacation,  or  abandonment  Is  on 
the  party  who  asserta  it'* 

There  is  no  proof  of  a  discontinuance  by 
legal  proceedings,  and  the  only  evidence  <tf 
abandonment  is  proof  that  It  has  not  beai 
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worked  as  a  ptiWIc  road  by  the  connty  of- 
ficials for  16  or  17  years.  But  this  Is  not 
sufficient.  The  mere  failure  of  public  offi- 
cials to  perform  their  duties  or  exercise  their 
rights  with  reference  to  working  a  puhllc 
highway,  however  long  contlDued,  could  not 
possibly  work  an  abandonment  so  as  to  de- 
feat the  public's  right  to  use  the  road ;  and 
esijeclally.ls  this  true  where,  as  here,  the 
public  continued  to  use  the  road  without  let 
or  hindrance  frcxn  any  one  until  defendant's 
predecessor,  the  Edgemont  Coal  Company, 
without  right,  so  far  as  the  record  discloses, 
placed  gates  across  It  In  1907;  and  there  is 
no  evidence  that  even  since  then  any  one  has 
ever  been  denied  its  use  until  just  before  this 
action  was  filed,  when  defendant  locked  the 
gates  against  plaintiff's  tenant  In  fact 
counsel  for  defendant  concedes  there  is  now  a 
public  road  from  the  forks  down  Kettle  Island 
creek  to  Straight  creek,  and  contends  only 
that  the  portion  of  same  leading  up  the  left- 
hand  fork  to  plalntlfTB  land  has  been  aban- 
doned, but  there  Is  no  more  or  different  proof 
of  an  abandonment  of  this  portion  of  the 
road  than  of  the  other ;  the  only  difference  In 
the  proof  being  that  the  one  has  been  more 
extensively  nsed  than  the  other,  which  was 
always  the  caae. 

Htoce  the  court  also  erted  In  denying 
plaintiffs  prayer  for  an  Injunction  requir- 
ing defendant  to  remoTe  the  gates  from  the 
road. 

Wherefore  the  judgment  la  reveraed,  with 
dlrecUom  to  dismiss  defoidant's  counter- 
claim,  QUiet  ptalntlirB  title  to  the  laud  de- 
scribed Id  the  petltton,  and  enjoin  defendant 
from  obstructing  Qie  road  thereto. 


COMMONWEALTH  v.  ALLEN. 
(Conrt  of  Appeals  of  Kentncky.   May  24, 

ma..) 

1.  iBdlotaieat  and  Infermatton  «>»nO(5)— Is- 
dfotment  for  abortlea  aead  not  follow  lan- 
gaage  at  statvt*. 

Indictment  for  abortion  nnder  -  Ky.  St.  f 
1219a,  thOQgb  not  attempting  to  follow  the  Ian- 
guase  of  the  atatate,  Itetd-  sufficient  under  Gr. 
Code  Prac.  |i  122,  124,  as  to  what  an  indict* 
ment  must  contain,  and  in  what  respects  be  di- 
rect and  certain. 

2.  Witnesses  «=»6l(i)— Wifa  nay  testify  to 
abortion  on  bar. 

The  wife  is  competent  to  testify  tp  commis- 
sion of  abortion  on  her  by  her  husband  againat 
ber  will,  under  the  exception  at  common  law, 
also  implied  in  Civ.  Code  Prac.  §  QOQ,  of  an  of- 
fense on  or  against  her  person. 

Appeal  from  Circuit  Court,  Logan  County. 

John  H.  Allen  was  acquitted  on  a  charge 
of  abortion,  and  the  0<unmonwealth  appeals. 
Error. 


Chas.  I.  Daws<m,  Atty.  Gen.,  Thos.  B.  Mc- 
Or^or,  Asst.  Atty.  Gen.,  James  B.  MaUory. 
of  Elkton,  and  Col^an  Taylor,  of  Bus* 
aellTlUe,  for  the  Commonwealth. 

S.  R.  Orewdson,  of  Russellville,  and  Selden 
7.  Trimble,  of  HopklnsviUe,  for  appellee. 

SEOTTLE,  J.  The  grand  jury  of  Logan 
county  found  and  returned  In  the  drcult 
court  of  that  county  an  indictment  against 
the  appellee,  John  H.  Allen,  accusing  him  of 
the  crime  of  abortion.  Omitting  the  merely 
formal  parts  of  the  Indictment,  Its  descrip- 
tion of  the  acts  constituting  the  crime 
charged  Is  as  fiollows: 

"The  said  Allen  •  •  •  did  unlawfully,  willfully, 
and  feloniously  use  a  metal  instrument,  a  spoon 
or  sound,  a  more  particular  description  of  which 
is  to  the  grand  jury  unknown,  upon  the  body 
and  person  of  bis  wife,  Sallie  Mildred  Allen, 
who  was  at  the  time  pregnant,  during  the  pe- 
riod of  gestation,  which  was  well  known  to 
him,  by  forcing,  thrusting,  and  inserting  the 
said  instrument  into  the  body,  private  parts, 
and  womb  of  the  said  Mrs.  AUen,  with  the  in- 
tent thereby  to  procure  the  miscarriage  of  said 
woman,  all  of  which  was  over  her  protest, 
against  her  will,  and  not  necessary  to  preserve 
her  life,  and,  as  a  result  of  said  acts  so  dons 
with  tbe  intent  and  in  the  manner  aforesaid, 
the  miscarriage  of  the  said  Mrs.  AUen  was  pro- 
cured, the  death  of  two  unborn  children  was 
caused,  and  the  said  Mrs.  Allen  did  miscar- 
ry. 


•  •  « ■' 


The  trial  of  appellee  under  tbe  Indictment 
resulted  In  bis  acquittal  by  the  verdict  of 
the  jury,  complalnbig  of  which,  the  ruling 
of  the  trial  court  In  exdadlng  certain  evt- 
dence  offered  In  Its  behalf,  and  of  its  refusal 
to  grant  It  a  new  trial,  the  commonwealth 
bas  appealed. 

The  crime  of  abortion  Is  defined  and  made 
a  felony  by  Kentucky  Statutes,  |  1210a,  sub- 
sees.  1-4;  the  pmalty  prescribed  by  8ub> 
section  1  being  applicable  where  the  con- 
viction of  the  accused  results  from  his  com- 
mitting, with  the  Intent  to  procure  a  mis- 
carriage. wheA  not  necessary  to  preserve 
the  woman's  life,  the  acta  by  which,  as  de- 
fined by  the  section,  It  may  be  effected,  bnt 
without  actoally  causing  It.  The  penalty 
prescribed  by  subsection  2  applies  where  the 
convictlw  of  the  accused  occurs  by  reasmi 
of  his  connnltting,  wltti  the  Intoit  to  procure 
a  miscarriage,  when  not  necessary  to  pre- 
serve the  woman's,  life,  the  acts  prescribed 
in  subsection  1  and  tbe  miscarriage  actually 
results  from  such  acts;  and,  in  addition, 
(.-auses  the  death  of  the  unborn  child,  wheth- 
er before  or  after  quickening  time.  If,  how- 
ever, the  woman  upon  whom  the  acts  de- 
scribed In  subsection  1  are  committed  with 
the  intent  to  procure  tbe  miscarriage,  when 
not  necessary  to  preserve  her  life,  should  by 
reason  thereof  die,  subsection  3  of  the  statute 
provides  that  tbe  pmon  oflFending,  If  con- 
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rlctedt  "shaD  be  punished  as  now  prescribed 
by  lav  for  the  offense  of  murder  or  man- 
slaughter, as  the  facta  may  justify."  By 
subsection  4  It  Is  provided  that  the  couMnt 
of  the  woman  to  the  means  «nployed  to  pro- 
cure the  abortion  shall  be  no  defense;  that 
she  shall  be  a  competent  witness  In  any 
prosecation  under  the  statute,  and  for  that 
purpose  shall  not  be  conddered  an  accom- 
plice 

It  Is  apparrat  from  the  language  of  sub- 
sections 1*  2,  and  8  of  the  statute,  supra, 
that  the  offense  denounced  by  eadi  Is  a 
felony,  and  manlf^t  from  that  of  the  In- 
dictment In  the  Instant  case  that  the  acts 
alleged  therein  to  have  been  committed  by 
the  appellee  constitute  the  offense  as  de- 
fined In  subsections  1  and  2,  for  which,  if 
found  guUty  by  the  jury,  he  would  have 
been  amenable  to  the  punishment,  by  way  of 
ctmflnanent  In  ttie  penitentiary,  prescribed 
by  subsection  S. 

[1]  Without  raidng  the  qnestlon  in  the 
court  below,  or  seriously  arguing  it  here, 
counsel  for  the  commonwealth  contends  that 
the  indictment  Is  not  sufficient  to  sustain  a 
conviction;  hence  the  appellee  was  not  placed 
in  jeopardy  by  his  trial  thereunder,  for 
which  reason  the  judgment  appealed  from 
should  be  reversed,  and  the  case  remanded, 
with  direction  to  the  court  below  to  set  it 
aside  and  refer  the  case  to  the  grand  jury 
for  the  return  of  another  and  sufficient  in- 
dictment against  appellee.  Without  consum- 
ing time  in  discussing  this  contention,  it  is 
deemed  only  necessary  to  say  that  the  ln> 
dictment  in  form  and  substance  sufficiently 
compiles  with  the  provisions  of  Criminal 
Code,  5  122,  Bubsecs.  1,  2,  and  section  124, 
subsecs.  1  to  4,  Inclusive,  in  that  It  is  direct 
and  certain  as  regards:  (1)  The  party  charg- 
ed ;  (2)  the  offense  charged;  (3)  the  county  in 
which  it  was  committed;  (4)  "a  statement  of 
the  acts  constituting  the  offense,  in  ordinary 
and  concise  language,  and  In  such  manner 
as  to  enable  a  person  of  common  understand- 
ing to  know  what  Is  Intended ;  and  with  such 
degree  of  certainty  as  to  enable  the  court  to 
pronounce  judgment,  on  conviction,  according 
to  the  right  of  the  case."  While  the  indict- 
ment does  not  attempt  to  follow  the  language 
of  the  statute,  it  omits  no  allegation  of  fact 
Or  circumstance  necessary  to  constitute  the 
offense  therein  named.  Therefore  It  Is  clear 
that  the  appellee  was  placed  in  jeopardy  by 
his  trial  thereunder  In  the  court  below,  and 
that  this  court  is  powerless  to  reverse  the 
judgment  of  that  court  based  upon  the  ver- 
,  diet  of  the  jury  acquitting  him  of  the  crime 
charged.  So  our  authority  is  confined  to  a 
review  of  such  of  the  rulings  of  the  circuit 
court  on  the  trial  as  are  assigned  as  error 
on  the  appeal  and  to  declaring  the  law  re- 
garding same. 

[2]  The  remaining  important  question  pre- 
sented for  decision  by  the  appeal,  and  re- 


specting whlcta  counsel  for  the  appellant  are 
most  insistent,  la:  Was  the  wife  of  the 
appellee,  the  party  Injured  by  his  alleged 
acts  amstltutlng  the  crime  charged  in  the 
indictment,  a  competent  witness  for  the  com- 
monwealth on  hi»  trial  under  the  indict- 
ment? It  appears  from  the  record  that  the 
only  evidence  introduced  on  the  trial  ot  ap- 
pellee in  the  court  below  was  In  belialf  of  the 
cmnmonwealth,  and,  while  It  was  sufficient 
to  prove  that  appellee's  wife  suffered  a  mis- 
carriage as  diarged  In  the  Indictment,  resul^ 
Ing  In  the  premature  birth  (tf  two  dilldren 
(twins)  without  life»  and  that  such  miscar* 
rlage  was  caused  by  some  sort  of  force  or 
violence  employed  upon  the  person  of  MrL 
Allen,  with  the  exception  of  <me  witness  who 
tmtlfled  as  to  a  statemrat  of  app^lee  that  his 
wife  was  pregnant,  and,  In  substance,  that 
he  intended  to  cause  her  to  have  a  miscar- 
riage, there  was  little,  If  anything,  In  the 
evidence  tending  to  connect  him  with  the 
procurement  of  the  abortion,  which  doubtless 
led  the  jury  to  entertain  such  doubt  of  his 
guilt  as  to  cause  the  verdict  of  acquittal  re- 
turned by  them.  It  was  to  supply  this  laclE 
of  evidence,  therefore,  that  the  wife  of  ap> 
pellee,  who  better  than  all  others  knew  the 
facts  regarding  hia  guilt  or  innocence,  was 
offered  as  a  witness  by  the  commonwealth. 
She  was,  however,  excluded  upon  appellee's 
objection  as  a  witness,  and  her  offered  testi- 
mony rejected  by  the  trial  court,  to  which 
ruling  counsel  for  the  commonwealth  at  the 
time  took  an  exception,  and  thereupon  enter- 
ed of  record  an  avowal  that  the  witness  Mrs. 
A^en,  "if  permitted  to  testify,  would  state 
that  her  husband  [appellee],  over  her  protest 
and  agaiiut  her  will,  forcibly  inserted  a  met- 
al instrument  into  her  private  parts,  person, 
and  body  for  the  purpose  of  causing  a  mis- 
carriage of  her  unborn  child  [or  children], 
and  the  resnlt  of  same  was  a  miscarriage," 

The  antiquity  of  the  commoit-law  rule 
that  neither  the  husband  nor  wife  shall  testi- 
fy for  nor  against  the  other  is  so  great  as  to 
render  even  the  century  of  Its  origin  well- 
nigh  undlscoverable.  It  was  mainly  found- 
ed upon  -two  reasons:  (1)  The  danger  ot 
causing  dissension  and  of  disturbing  the 
peace  of  families;  (2)  the  natural  repugnance 
in  all  fair-minded  persons  to  compelling  the 
husband  or  wife  to  be  the  means  of  the 
other's  condemnation.  It  may  therefore  be 
said  that  the  rule  in  question  was  bottomed 
upon  a  humane  public  policy  Intended  to 
protect  the  sanctity  of  the  home  and  happi- 
ness of  the  family.  But  the  rule,  like  prac- 
tically all  others,  has  Its  salutary  excep- 
tions, one  of  which  is  that  the  wife  may 
testify  against  the  husband  lu  a  criminal 
or  penal  prosecution  for  an  t^ense  or  at- 
tempted offense  against  her  person. 

In  Comlth.  v.  Sapp.  90  Ky.  580,  14  S.  W. 
8.S4,  12  Ky.  Law  Rep.  484,  29  Am.  SL  Rep. 
405»  we  had  occasion  to  pass  directly  on  this 
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qnestlML  Sapp  was  Indicted  for  attempting 
to  polaan  bla  wife,  and  vtpaa  bis  trial  tbe 
wife  was  offered  by  the  OHamonwealth  as 
a  witnesa  against  him;  its  counsel  avoving 
that  she  would  state  that  she  saw  the  htis> 
band  sprinkle  a  substance  upon  a  idece  of 
watermdon  Intoided  for  ber,  which  sub- 
stance  was  shown  by  other  testimony  on  the 
trial  to  be  arsenic,  a  deadly  poison.  The 
trial  court  refused  to  permit  her  to  testify, 
holding  that  she  oould  not  be  a  witnesa  for 
any  purpose.  But  m  tbe  appeal  of  the  case 
we  held  that  her  rejection  as  a  witness  was 
error.  The  opinion,  ftdlowlng  a  review  of 
tbe  cmnmim-law  and  nnmeroas  judicial  de- 
cMons  <m  tbe  subject,  dedares  that  section 
006,  OivU  Oode  of  PiacUee.  la  "but  declara- 
tory of  the  commfm  law,"  and  that,  notwith- 
standing Its  emiAiatlc  provisions  to  tbe  effect 
that  neither  a  husband  nor  bis  wife  shall 
testify  for  or  against  each  other,  this  mW  "is 
subject  necessarily  to  some  exceptions,  one 
of  whld)  is  where  the  husband  commits  or 
attempts  to  commit  a  crime  against  the  per- 
son of  his  wife." 

Although  in  Oie  case  supra  tbe  wife  bad 
been  divorced  from  tbe  husband  before  she 
was  offered  as  a  witness,  this  fact  the  court 
held  of  no  consefinaice,  saying  in  the  opinion: 

"The  policy  upon  which  the  rule  tliat  the 
husband  and  wife  cannot  testify  for  or  against 
each  other  is  based  is  so  far  overcome  as  to 
create  the  exception  by  that  saperior  policy 
whidi  dictates  the  ptmlshment  of  crime,  and 
which,  without  the  exception  to  the  rule,  would 
T«zy  likely  go  unpunished.  It  is  of  necessity. 
If  it  be  said  that  our  statute  forbids  the  intro- 
duction of  the  husband  or  wife  as  a  witness 
against  the  other,  we  reply,  and  so  did  the  com- 
xnoQ  law;  and  yet  the  exception  named  existed, 
and  so  ft  should,  is  our  opinion,  tinder  our  stat- 
nte.  The  necessity  of  the  case  requires  such  a 
construction,  and,  as  already  said,  the  sti^te 
forbiddiDg  hniband  or  wife  to  testify  against 
cadi  other  Is  but  declaratory  of  the  coiunon 
law.  As  the  divorced  wife  would  have  been  a 
competent  witnesa  if  she  had  still  been  the  wife 
of  the  accused  at  the  time  of  the  trial  as  to  the 
alleged  attempted  felony  upon  her,  it  follows 
a  fortiori  that  being  divorced  ^d  not  disqualify 
her." 

In  Wharton's  Orlmlnal  Law,  voL  U  I  702, 
It  Is  said: 

"Where,  howeTcr,  violence  has  been  commit- 
ted on  the  person  of  the  wife  by  tbe  husband, 
she  la  eompetent  to  prove  such  violence." 

See  Roscoe's  Crhn.  I^vidence,  150;  Stein 
V.  Bowman,  etc.,  13  Pet.  221,  10  h.  Ed.  129. 

In  the  very  recent  case  of  Commonwealth 
V.  WUaon,  190  Ky.  813,  229  S.  W.  60,  the 
right  of  the  wife  to  testify  against  the 
husband  in  snch  a  state  of  case  as  is  here 
presented  Is  recognized.  In  approving  in 
that  case  the  decision  holding  the  wife  a 
competent  witness  against  the  husband 
readied  In  Comth.  v.  Bapp,  supra,  we  said 
Qt  the  eKCflvtl<m,  both  to  tbe  common-law 


and  Oode  provisions,  upon  whldi  her  rlgbt 
to  testify  was  therein  rested: 

"But  the  exception  was  created  and  is  sllow- 
ed  from  the  necessities  of  the  case,  In  order  to 
subserve  the  larger  policy  of  the  state,  that 
tbe  guilty  should  be  punished,  which  would  in 
many  cases  be  defeated  if  the  mouth  of  the 
wife  was  closed  and  she  was  not  permitted  to 
testify  to  the  facts  constituting  the  ofEense 
against  her  person." 

In  Gonmionwealtti  v.  Wilson,  supra,  we 
held  that  tbe  wife  was  a  competent  witness 
against  the  husband  under  an  indictment 
accusing  him  of  obtaining  by  false  pretenses 
upon  ber  diec^  fraudulent,  made  out  by  his  • 
procuTcment  for  an  unauthorized  amount, 
money  belonging  to  the  wife.  The  qnestlon 
dedded,  therefore,  was  whetbra*  the  wife 
was  a  competent  witness  against  tbe  husband 
where  the  offense  charged  was  one  affecting 
her  property,  instead  of  her  person,  as  in 
the  Sapp  Case.  But  tbe  opinion.  In  respond- 
ing to  the  insistence  of  counsel  for  the  com- 
monwealth that  the  superior  policy  of  the 
state  constituting  the  exception  to  the  rule 
of  the  common-law  and  Code  provisions 
under  whldi  the  competency  <tf  tbe  wife's 
testimony  was  declared  in  the  Sapp  Case 
made  the  wife  a  competent  witness  where 
as  In  the  Wilson  Case,  the  crime  of  tbe 
husband  caused,  the  loss  to  her  of  her  prop- 
erty, while  admitting  the  force  of  this  con- 
tention and  tbe  support  given  it  by  the 
weight  of  authority  in  other  states,  h^d  the 
decision  of  the  question  unnecessary,  as  the 
competency  of  Wilson's  wife  as  a  witness 
against  him  was  put  beyond  doubt  by  the 
amendment  to  section  606,  Civil  Code,  made 
by  act  of  the  Legislature  of  February  28, 
1898,  providing : 

"And  except  that  when  a  husband  or  wife  is 
acting  as  agent  for  his  or  her  consort,  either 
of  them  may  testify  as  to  any  matter  connected 
with  such  an  agency." 

So,  while  It  is  true,  as  daimed  by  eounael 
for  appellee,  that  tbe  court  did  not  have  be* 
fore  It  In  Comtb.  v.  Wilson  the  predse  ques* 
tUm  passed  on  In  Gomtb.  v.  Sapp,  Its  approval 
oi  tbe  ccmduBlcm  r^rding  tbe  wife's 
competency  as  a  witness  agiUnst  tbe  hns- 
band  expressed  In  the  opinion  ot  the  laita 
case,  and  of  the  reasons  sup^rtlng  the 
conduslon,  persuasively  indicate  It  to  be 
the  Intentiou  of  tbe  court  to  be  understood 
as  adhering  to  tbe  rule  as  to  the  wife's  right 
to  testify  against  the  husband  where,  as  in 
the  Sapp  Case  and  the  Instant  case,  the 
crime  of  the  latter  was  committed  or  at- 
tempted to  be  connnltted  on  tbe  perstm  <^ 
the  wife. 

In  Barclay  v.  Commonwealtb,  116  Ky. 
275,  76  S.  W.  4,  we  reaffirmed  tte  rule  of , 
necessity  with  respect  to  the  right  of  the 
wife  to  testify  against  the  husband  announe> 
ed  in  Commonwealth  v.  Sapp,  supra.  Bar- 
day  was  indicted  for  unlawfully  and  fe- 
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lonloQSly  bliluK  and  procuring  a  man  un- 
known to  the  grand  JU17  and  without  author^ 
ity  to  solemnize  a  marriage  to  conduct  and 
Bolemolze,  under  pretense  of  having  such 
authority,  a  marriage  between  him  (Barclay) 
and  Adeline  COiandler.  On  Oie  trial  of  Bar* 
clay  under  the  Indlctmoit  Adeline  Chandler, 
over  hlB  objection,  was  permitted  by  the 
court  to  testify  against  him  as  to  the  mock 
marriage,  which,  according  to  her  testimony, 
she  supposed  had  been  .legally  solemnized 
by  one  having  anthorlty  to  act  in  perform- 
ing Budi  a  rite.  After  the  ivetended  mai> 
riage  Barclay  took  her  to  Tennessee  and 
>  tiiere  lived  with  her  a  we^  as  Us  wUe,  she 
believing  all  tiie  while  that  they  had  been 
legally  married. 

Section  2110.  Kf.  Statutes,  makes  it  a 
felony,  punishable  by  conflnooent  in  the 
penitentiary  not  exceeding  three  years,  for 
any  person  not  authorised  to  solemnize  a 
marriage  to  do  so  under  pretense  of  having 
such  authority,  Barclay,  as  an  accessory  to 
the  false  marriage  and  before  the  fact,  was 
liable  under  section  112S,  Ky.  Statutes,  to 
the  same  punishment  as  the  person  by  whom 
the  illegal  j^iarrlage  was  pretmded  to  be 
solemnized.  Secti<m  2007,  Ky.  Statutes,  de- 
clares a  marriage  v<dd  when  not  stdemnlzed 
or  contracted  In  the  presence  c£  an  anthor- 
iied  persim  or  society.  It  is,  however,  pro- 
vided by  section  ilOZ  that— 

"No  marriage  solemniaed  before  any  pemon 
professing  to  have  authority  therefor  shall  be 
invalid  for  the  want  of  mcti  authority,  if  it  is 
consummated  with  the  belief  of  the  parties  or 
either  of  them,  that  he  had  authority  and  that 
they  have  been  lawfully  married." 

On  the  appeal  of  the  case  It  was  Insisted 
for  the  appellant,  Barclay,  that,  as  the  mar~ 
riagre  had  been  consummated  with  the  be- 
lief on  the  part  of  Adeline  Chandler  that 
She  and  appellant  had  been  lawfully  mar- 
ried, it  was  by  the  terms  of  the  statute  not 
invalid  for  want  of  authority  In  the  person 
solemnizing  it,  &>r  whldi  reuon  iBbe  could- 
not  testis  against  him.  But  In  overruling 
this  contoiUon  we  In  the  opinion  said: 

"We  cannot  concur  in  this  condusion.  The 
case  falls  within  one  of  the  well-setUed  excep- 
tions to  the  rule  that  a  wife  cannot  testify 
against  her  huabaod.    In  1  Greenleaf  on  Evi- 
dence, §  .343,  it  is  said:  To  this  general  rule 
excluding  the  husband  and  wife  as  'nitaesses 
there  are  some  exceptions,  which  are  allowed 
from  the  necessity  of  the  case,  partly  for  the 
protection  of  the  wife  in  her  life  and  liberty, 
and  partly  for  the  sake  of  public  justice.  But 
the  necessity  which  calls  for  this  exception  for 
the  wife's  security  is  described  to  mean,  'not 
a  general  necessity,  as  where  no  other  wlbiess- 
es  can  be  had,  but  a  particular  necessity,  as 
where,  for  instance,  the  wife  would  otherwise 
be  exposed,  without  remedy,  to  personal  injury.'  1 
TliuB  a  woman  is  a  competent  witness  against  i 
a  man  indicted  for  forcible  abduction  and  mar-  1 
riage,  if  the  force  were  continuing  upon  her  un-  < 
tU  the  marriage,  of  which  fact  she  is  also  a  1 


(Ky. 

■  competent  witness,  and  OIs  by  flie  wei^t  of 
the  authorities,  notwlthstandhis  her  subsequent 
assent  and  voluntary  c<Aabitation,  for  other- 
wise the  offender  would  take  advantage  <tf  his 

wrong." 

"Other  authorities  might  be  cited,  but  the 
principle  is  bo  well  settled  that  we  deem  it  un- 
necessary. If  the  rule  were  otherwise,  it  would 
be  in  the  power  of  the  defendant  by  consum- 
mating the  marriage,  and  thus  adding  another 
wrong  to  the  crime  he  had  already  committed 
in  procnriDg  the  mock  marriage,  to  protect  Um- 
suf  from  punishment  for  th«  crime." 

Under  the  ruling  In  Commonwealth  v.  Sapp 
and  Barclay  v.  Oommonwealth,  supra,  it 
may  be  said  to  be  a  weU-settied  rule  of  law 
in  this  Jurisdiction  that  the  wife  U  a  com- 
petent witness  against  the  husband  In  a  pros- 
ecution of  the  latter  for  a  criminal  offense 
alleged  to  have  been  committed  uptm  or 
against  the  person  of  the  former. 

In  the  majmlty  of  the  states  the  courts 
recognlM  the  right  of  the  wife  to  testify 
against  the  husband  in  a  criminal  proeecu- 
Uon  against  the  latter  for  an  offense  involv- 
ing actual  (NT  threatened  injury  to  her  per- 
son ;  and  In  many  of  them  the  doctrine  that 
the  wife  may  testis  against  him  In  any 
criminal  prosecuticm  charging  him  with  In- 
Jury  to  h»  property  is  also  given  recogni- 
tion. Williamson  v.  Morton,  2  Md.  Ch.  M; 
Miller  V.  State,  78  Neb.  645,  Hi  N.  W.  637: 
Murray  v.  State.  48  Tex.  Or.  R.  141,  86  S.  W. 
1024,  122  Am.  St  Rep,  737;  People  v.  Nor- 
throp, 60  Barb.  (N.Y.)  147;  Oomth.  v.  Spink, 
137  Pa.  255,  20  Atl.  680;  Dill  v.  People,  1» 
Colo.  469,  36  Pac.  220,  41  Am.  St  Bep.  254; 
Davis  V.  OommonweaitOi,  99  Va.  838,  38  S.  E. 
1^1 ;  Comth.  V.  Kreuger,  17  Pa.  Co.  Ct.  B.  181. 

A  well-consIdered  case,  among  the  many 
of  other  Jurisdictions  on  the  question  under 
nmstderation,  is  that  of  State  v.  Dyer,  69 
Me.  803.  An  Indictment  against  the  hus- 
band and  another  charged  them  with  using 
an  instrument  upon  the  wife  by  forcing  and 
Inserting  It  into  her  womb  for  the  purpose  of 
procuring  a  miscarriage.  The  question  for 
decision  was  whether  the  wife  "was  a  com- 
petent witness  against  the  husband.  It  was 
held  that  she  could  testify:  (1)  Because 
the  diarge  was  gross  personal  violence  on 
the  person  of  the  wife;  (2)  that  the  wife 
acted  under  the  coercion  of  the  husband; 
(3)  that  the  intent  was  to  procure  the  mis- 
carriage of  the  woman.  These  facts  were 
sufficient,  as  held  by  the  court  to  bring  the 
case  within  the  exception  to  the  rule  of  the 
common  law  excluding  husband  and  wife  as 
witnesses  for  or  against  each  other.  In  dis- 
cussing the  reasons  for  the  exception  the 
court,  in  part  said: 

"The  object  and  purpose  of  the  exception 
measures  the  extent  of  it.  In  a  given  case  the 
inquiry  must  be:  What  ia  the  nature  of  the 
offense  charged,  and  is  it  one  implying  personal 
violence  to  the  wife?  If  so,  she  may  be  a  wit- 
ness, not  only  to  obtain  security  for  herself, 
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bat  also  when  he  is  charged,  by  indictment, 
with  an  assault  upon  her.  •  •  •  The  mlo  of 
exdusion,  it  is  well  known,  Ib  based  upon  th« 
unity  in  view  of  the  law  of  husband  and  wife, 
and  the  'Mea  that  her  testimony  would  tend 
to  dea^oy  dontevtie  peace,  and  introduce  dis- 
cord, animosity,  and  confusion.*  The  excep- 
tions which  necessity  soon  forced  upon  the 
courts  are  based  primarily  on  the  idea  that  the 
protection  of  the  person  of  the  wife  from  ac- 
tual violence  and  aaaault  or  cruel  treatment  by 
the  husband  is  of  more  practical  importance 
than  the  legal  assumption  of  unity,  or  the  the- 
oretieal  fears  of  domestic  discord." 

We  fully  indorse  the  reasons  advanced  by 
Uke  Supreme  Court  of  Maine  In  the  case, 
supra.  In  support  of  the  right  of  the  wife  to 
testify  against  the  husband  when  it  is  sought 
In  a  crimloal  or  penal  prosecutlfm  to  bring 
him  to  account  for  an  Injury  wantonly  In- 
flicted or  threatened  to  her  person,  for  we 
believe  them  in  full  accord  with  a  salutory 
public  policy,  the  enforcement  of  which  will 
have  beneficent  effect  in  protecting  the  sanc- 
tity of  the  home  and  happiness  of  the  fam- 
ily. Indeed,  any  other  view  of  the  mattra 
would  be  contrary  to  reascm  and  repugnant 
to  the  demands  of  Justice. 

We  do  not  find  that  the  authorities  relied 
on  by  counsel  for  appellee  militate  against 
the  view  we  entertain  of  the  law.  None  of 
the  cases  cited  In  their  brief  is  precisely 
analogous  to-  the  case  at  bar,  in  point  of 
fact  or  as  regards  the  conclusion  readied. 
That  of  Oomth.  v.  Winfrey,  169  Ky.  650, 
184  S.  W.  1121,  strongly  relied  on.  though 
apparently  similar  In  some  of  Its  features 
of  fact,  did  not  require  a  decision  of  the 
question  of  the  wife's  right  to  testify.  The 
only  questions  decided  in  the  case  on  the 
appeal  was  as  to  the  right  of  the  common- 
wealth's attorney,  denied  by  the  trial  court, 
to  dismiss  by  motion  an  Indictment  xmder 
section  243,  Criminal  Code,  over  the  defend- 
ant's objection,  and  whether  a  writ  of  pro- 
hibition would  lie  to  control  the  action  of 
that  court  upon  such  motion.  It  was  held 
by  us  that  the  writ  of  prohibition  did  not 
He,  but,  as  the  commonwealth  had  taken  an 
appeal  from  the  order  of  the  trial  court 
overruling  the  motion  of  Its  attorney  to  dis- 
miss the  indictment,  its  action  thereon  was 
reviewable  on  the  appeal,  and  further  that 
such  action  of  the  trial  court  in  overruling 
the  motion  of  the  commonwealth's  attorney 
to  dismiss  the  Indictment  was  error;  hence 
for  that  reason,  and  no  other,  the  judgment 
was  reversed. 

While  comment  Is  made  in  the  opinion 
npon  the  claim  of  counsel  that  the  marriage 
of  the  defendant  to  the  prosecutrix  after 
his  Indictment  for  procuring  an  abortion 
upon  her  hnd  rendered  her  Incompetent  to 
testify  against  him,  it  can  hardly  be  claimed 
that  the  court  by  what  was  said  admitted 
the  disqunliflcatlon  of  the  wife  as  a  ivitness 


by  her  marriage  to  the  defendant.  Fairly 
construed,  the  language  used  means  that,  If 
It  were  true  sudi  disqualification  of  the 
witness  resulted  from  the  marriage,  as 
claimed,  that  fact  could  not  be  urged  by  the 
defendant  as  a  ground  for  defeating  the 
right  of  the  comrocrawealth  to  renew  the 
prosecution  against  him  under  another  in- 
dictment, if  the  parties  should  thereafter 
be  divorced.  We  think  it  manifest  that  the 
court  did  not  intend,  by  the  language  re- 
ferred to,  to  make  the  opinion  conflict  with 
those  of  Corath.  v.  Sapp  and  Barclay  v. 
Comth.,  supra.  At  nrt»Bt,  what  was  said  In 
Comth.  V.  Wlnfr^  was  unnecessary  to  the 
decision  of  the  question  upon  which  the 
judgment  appealed  from  was  reversed ;  and, 
this  being  true,  It  Is  to  be  regarded  obiter 
dictum. 

It  follows  from  the  conclusions  we  have 
expressed  that  the  ruling  of  the  circuit  court 
excluding  the  testimony  of  the  wife  of  the 
appellee  as  a  witness  In  the  instant  case 
was  error.  Hence  It  la  so  declared,  and 
this  opinion  certified  to  that  court  as  the 
law  of  the  case. 


CRENSHAW  V.  WILLIAMS. 

(Court  of  Appeals  of  Kentucky.    May  20, 
19Z1.) 

1.  Vendor  anil  punrtiasor  *»35l  (8)— Purchaser 
■ot  entitled  to  damages  for  lass  of  bargain 
on  inability  of  vendor,  who  acted  In  good  faith, 
to  convey  good  title. 

Where  vendor  in  making  contract  to  convey 
land  acts  in  good  faith,  and  is  guilty  of  no  posi- 
tive or  actual  fraud  in  the  transaction,  but  is 
unable  to  perform  because  of  inability  to  con- 
vey a  good  title  to  the  land,  the  purchasei 
cannot  recover  as  damages  the  difference  be- 
tween the  market  value  of  the  land  and  the  cou- 
tract  price;  that  is,  damagea  for  the  loss  of  bis 
bargain. 

2.  vendor  awl  purohasar  «s>35l(8)— Yndor's 
failure  to  disoiose  condition  of  title  to  pnr- 
ohaaer  tieid.>ot  frand  antltllng  purchaser  to 
damaoet  for  lass  of  Mrgafd. 

Where  land  had  been  devised  to  named  dev- 
isee during  her  life  and  after  her  death  to  her 
children,  vendor's  failure  to  disclose  to  pur- 
chaser the  condition  of  the  title,  to  refer  pur- 
chaser to  the  will  by  which  land  had  been  de- 
vised, which  was  of  record,  and  to  inform  pur- 
chaser that  the  court  had  held  that  there  was 
yet  a  possibility  of  the  devisee  bearing  chlldreu, 
held  not  such  fraad  as  to  entitle  purchaser,  oQ 
vendor's  breach  of  contract,  to  convey  because 
of  inability  to  give  good  title,  to  recover  dam- 
ages for  loss  of  his  bargain. 

Appeal  from  Circuit  Court,  Scott  County. 

Action  by  J.  W.  Crenshaw  against  D.  W, 
Williams.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Affirmed. 


«|Es»For  oUwr  eaan  see  uma  topic  and  KStT-NXJHBBR  In  all  Kay-NumberM  pigests  and  Xodezea 
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Ford  &  Ford,  of  Georgetown,  for  aM>el- 
lant 

Bradley  ft  Bndley  and  James  Bradley,  all 
of  Georgetown,  tor  appellee. 

THOMAS,  J.  On  January  19.  1920,  ap- 
pellee and  defendant  below,  D.  W.  Williams, 
signed  a  contract,  agreeing  to  convey  to  the 
aroellant  and  plaintiff  below,  J.  W,  Crenshaw, 
on  March  1  thereafter,  a  tract  of  land  In 
Scott  county  containing  398H  acres,  the  con- 
sideration being  $400  per  acre,  anionntiDig 
in  the  i^gr^te  to  $1S9,400.  Ten  per  cent, 
of  the  purchase  prlw,  or  f 16,940,  was  paid 
at  the  time,  and  40  per  cent  of  the  consldera- 
tlon  was  to  be  paid  at  the  date  of  the  deed, 
and  the  balance  was  to  be  divided  Into  two 
equal  payments,  eridmoed  by  notes  of  plain- 
tiff, and  payable  In  one  and  two  years  there* 
after,  with  Interest  from  date  and  a  Uen  upon 
the  land.  On  the  appointed  day  for  the 
execution  of  the  dted,  or  perhaps  before  that 
time,  It  was  discovered  by  i^aintiff  that  de- 
fendant could  not  convey  a  perfect  title, 
and  the  executory  contract  for  the  sale  of  the 
land  was  not  performed  according  to  Its 
terms. 

This  salt  was  brought  by  plaintiff  against 
defendant  on  April  22,  1920,  seeking  to  re- 
cover damages  for  the  failure  of  the  latter 
to  make  the  conveyance,  which  consisted  of 
interest  on  the  10  per  cent  payment  at  the 
time  of  the  contract,  and  $310,  alleged  ex- 
penses incurred  by  plaintiff  In  surveying  the 
land  and  in  examining  the  title  thereto.  In 
the  third  paragraph  of  the  petition  it  was 
alleged  that  the  land  at  the  time  of  the  con- 
tract, as  well  as  at  the  stipulated  day  for  Its 
performance,  was  reasonably  worth  on  the 
market  $179,400,  and  that  plaintiff  had  sus- 
tained damage  because  of  the  "loss  of  his  bar- 
gain" In  the  sum  of  $20,000.  Besides  alleging 
defendant's  f alltire  to  convey,  it  Is  also  aver- 
red in  the  petition  (but  in  paragraphs  other 
than  the  third)  that  defendant  "fraudulently 
failed  to  disclose  to  this  plaintiff  at  the  time 
of  the  executioD  of  said  contract"  his  Inability 
to  convey  a  perfect  fee-simple  title  to  the  land. 
Afterwards  an  amended  petition  was  filed, 
setting  up  tiie  defect  In  defendant's  title, 
which  was  that  the  title  to  the  land  of  de- 
fendant and  his  wife,  emanated  from  the  will 
of  J.  B.  Graves,  her  father,  and  In  which 
he  devised  the  property  Involved  to  Mrs.  Wil- 
liams during  tier  life  and  after  her  death  to 
her  children.  The  answer  averred,  inter  alia, 
that  plaintiff  knew  of  the  condition  of  the 
title  before  and  at  the  time  of  the  execution 
ot  the  contract  sued  on ;  that  Mrs.  Williams 
was  at  an  age  where  In  the  ordinary  course 
of  nature  she  would  bear  no  more  children, 
and  that  she  was  the  mother  of  two  children, 
one  of  whom  died  without  descendants,  and 
that  she  inherited  his  interest,  and  therefore 
became  the  owner  of  a  one-half  undivided  in- 
terest in  remainder  to  the  land  in  question 


after  the  expiration  of  her  life  estate,  and 
that  her  only  other  child  (a  daughter)  bad 
joined  with  herself  and  husband  In  a  deed 
to  plaintiff,  which  he  declined  to  accept,  and 
that  defendant  had  returned  to  plaintiff  the 
10  per  cent,  cash  payment,  made  by  him  at 
the  date  of  contract,  with  Interest  thereon, 
and  by  mutual  agreement  of  the  parties  the 
contract  was  rescinded.  The  demurrer  filed 
to  the  answer  was  sustained,  but  the  one 
filed  to  the  petition  as  amended  was  over- 
ruled as  to  the  first  and  second  paragraiAs, 
but  it  was  sustained  as  to  the  third  para* 
grai^,  seeking  to  recover  damages  for  the 
loss  of  plalntifTa  bargain,  and,  iriaintiff  de- 
cUnii«  to  amend  that  pangrapb,  tt  was  dis- 
missed, to  which  he  excepted  and  prayed, 
and  has  prosecuted  an  appeal  to  this  court 
Plaintiff  dismissed  his  action,  seeking  a  re- 
covery ot  the  Interest  on  the  10  per  oent  cash 
payment  (since  It  had  been  paid),  and  the 
court  gave  judgment  in  his  fhvor  for  a  part 
ot  the  other  damages  <dalmed.  Defendant 
has  not  amwaled  thereftom,  nOr  has  he  ap- 
pealed or  moved  for  a  cron-appeal  from  the 
judgment  of  the  court  sustaining  a  demurrer 
to  his  answer,  and  none  of  the  questions 
involved  therein  are  before  ua. 

[13  It  will  thus  be  seen  that  the  sole  qnes* 
tlon  for  determination  Is  whether  plaintiff 
may  recover  substantial  damages  under  the 
facts  presented  for  wliat  is  known  In  Hie 
law  as  "the  loss  of  his  bargain" ;  i.  e.,  the 
excess  market  TOlue  of  the  land  above  what 
he  agreed  to  pay  for  It.  If  this  guesdon  had 
been  submitted  to  us  without  Investigation, 
we  should  have  unhesitatingly  said  that 
plaintiff  was  entitled  to  recover  such  dam- 
ages; but  our  investigation  has  shown  that 
the  courts  generally.  Including  this  one,  deny 
such  recovery  In  the  sale  of  real  estate  where 
the  vendor  acts  in  good  faith,  and  Is  guilty 
of  no  posltiTe  or  active  fimnd  In  the  trans- 
action. 

Approaching  the  question  in  somewhat  re- 
verse order,  and  addressing  ourselves  for  the 
nfoment  to  what  we  term  an  exactly  analo- 
gous question,  It  may  be  confldently  stated 
that  this  court,  from  its  beginning,  has  uni- 
formly held  that  the  measure  of  damages 
upon  a  breach  of  warranty  of  tiUe  contained 
In  a  deed  Is  the  value  of  the  land  at  the 
time  of  the  conveyance,  if  the  entire  title 
failed,  or  the  proportionate  part  of  that 
value  which  the  acreage  of  the  land  lost  on 
account  of  the  breach  bore  to  the  entire 
acreage  of  the  tract,  and  other  items  of 
expense  resulting  proximately  from  the 
breach ;  and  that,  in  the  absence  of  some 
showing  to  the  contrary,  the  value  of  the 
land  entering  into  the  measure  of  the  dam- 
ages in  such  cases  was  the  consideration 
paid  or  agreed  to  be  paid.  In  no  case  has  this 
court  permitted  the  recovery  In  such  cases  of 
any  Increase  In  the  market  value  of  the  land 
above  that  which  was  agreed  to  be  and  was 
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actually  paid.  New  Domain  Oil  &  Oas  Co.  t. 
McKlnney,  ISS  Ey.  183,  221  S.  W.  246  (and 
cases  therein  referred  to) ;  Helton  t.  ksber, 
135  Ky.  751,  123  S.  W.  285 ;  Sullivan  t.  HUl, 
112  S.  W.  564,  33  Ey.  Law  Rep.  002,  and  Rob- 
ertson v.  Lemon,  2  Bush.  301.  If  no  other 
value  may  be  taken  into  consideration  In  esti- 
mating tbe  damages  to  the  covenantee  In  a  suit 
by  him  upon  the  breach  of  a  warranty  actual- 
ly made  than  that  agreed  npon  by  the  par- 
ties as  a  consideration  for  the  conveyance 
of  the  land.  It  Is  difficult  to  perceive  the 
reason  for  tbe  application  of  a  different  rule 
where  the  obligation  sued  on,  instead  of  be- 
ing an  executed  warranty,  Is  only  an  agree- 
ment to  execute  one.  It  Is  tbe  almence  of 
any  semblance  of  logical  distinction  between 
tbe  two  cases  that  Influenced  tbe  Bnt^lah 
courts  in  an  early  day,  and  the  courts  of 
most  of  the  states  of  the  Union,  Including 
this  one,  to  adopt  tbe  rule  first  above  stated, 
1.  e.,  doiylng  substantial  damages  because 
of  Increased  market  value  of  tbe  land  In  a 
suit  for  the  breach  of  a  contract  to  convey 
it  where  the  vendee  was  guiltless  of  active 
fraud  and  acted  In  good  faith.  The  earliest 
English  case  coming  under  our  observation 
BO  holding  is.  Flureau  v.  TbombiU,  2  W.  61. 
1078.  That  case  has  since  been  followed  by 
those,  of  Pounsett  v.  Fuller,  17  0.  B.  660; 
Walker  v.  Moore,  10  Bam.  A  O.  416;  SIkes 
V.  Wild.  1  Best  &  S.  587;  s.  c,  4  Best  &  S. 
421;  Boln  v.  Fotborglll,  L.  R.  6  Excb.  59; 
s.  c,  L.  R.  7  H.  L.  158;  Engell  v.  Fltcb,  L.  R. 
4  Q.  B.  659,  10  B.  &  S.  738,  and  Jones  v.  Gard- 
ner, 1  Ch.  Ifll,  71  L.  J.  Cb.  93,  86  L.  T.  Rep.  N. 
S.  74.  In  support  of  the  above  rule  and  for  a 
list  of  cases,  both  EngUsb  and  American, 
supporting  it,  we  refer  to  the.  note  to  case 
of  Beck  T.  Staats,  16  K  R.  A.(N.  S.)  on  page 
771;  89  Cyc.  pp.  2105-2111,  Inclusive,  and 
27  R.  G.  L.  638-684.  In  the  last  work  dted, 
in  stating  the  general  rule,  the  text  says : 

**▲  distinetion  is  usually  made  as  regards  th« 
goinral  damagss  recoverable  between  cases 
where  the  vendor  acts  in  good  faitb  In  enter- 
ing into  the  contract  and  cases  where  good  faith 
Is  wanting.  In  tbe  former  caae  it  is  held  that 
the  measure  of  damages  is  the  amount  of  the 
pnrefaaae  monej  paid  with  interest,  thereby  da- 
nying  to  tbe  purchaser  any  recovery  for  the  loss 
of  bis  l>arfcain.  This  la  the  rule  laid  down  in 
tbe  early  Engliah  case  of  Flureau  v.  Thomhill 
(2  W.  Black.  1078)  decided  in  1775  and  subse- 
quently followed  in  that  country,  and  baa  been 
adopted  In  most  jurls^etions  bi  this  country, 
and  in  Canada.** 

See,  also,  note  to  the  case  of  Ontario  As- 
phalt Blo(ic  Co.  V.  Montreull,  Ann.  Caa. 
1917B.  852,  on  page  860.  The  above  authori- 
ties, In  addition  to  containing  references  to 
cases  from  the  courts  of  various  states  of 
tbe  Union,  England  and  Canada,  also  show 
that  s<Hne  ot  tbe  statei  have  adopted  the 
rule  by  statute. 

Coming  now  to  the  opinions  In  our  court 
the  Artt  am  directly  in  point  aetras  to  be 
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that  of  Allen  v.  Anderson,  2  Bibb,  415,  which 
was  a  suit  on,  a  contract  similar  in  all  re- 
spects to  the  one  now  under  consideration. 
After  referring  to  the  case  of  Cox's  Heirs  v. 
Strode,  2  Bibb.  276,  6  Am.  Dec.  603,  which 
was  a  suit  for  breach  of  warranty  of  title, 
and  In  which  It  was  first  held  that  the  value 
as  fixed  by  the  consideration  agreed  to  be 
paid  should  measure  tbe  criterion  of  dam- 
ages, the  opinion  says: 

'*0n  a  covenatit  to  convey,  where  the  vendor 
is  without  fraud  incapable  of  making  a  title,  the 
rule  should  be  the  same.  In  either  case,  tbe 
real  damage  tbe  party  haa  sustained  la  the 
purchase  money,  with  interest  from  the  time 
it  was  paid.  In  reason  there  exiats  no  disttne- 
tion  between  tbe  two  cases;  a  purcbaser  be- 
fore tbe  seller  completas  Us  engagement  is  not 
entitled  to  compensation  for  tbe  fam^ed  good- 
ness of  his  bargain,  which  he  may  suppose  ha 
has  lost,  mora  than  he  is  after  it  is  eompletad. 
Ab  to  the  damages  that  ought  to  be  recovered 
on  a  covenant  to  convey,  see  the  caae  of  Flu- 
reau V.  TbombiU,  2  Black.  Bep.  1078." 

Tbe  next  case  directly  in  point  is  that  of 
Rntledge  v.  Lawrence,  1  A.  E.  Marsh.  396, 
which  was  also  a  suit  exactly  similar  to  the 
one  here,  and  we  Insert  this  acerpt  frtun 
tbe  opinion: 

"It  has  been  settled  by  a  current  of  dedsloni 
in  this  court  that  where  one  contracts  to  con- 
vey land,  and  is  without  fraud,  unable  to  make 
a  title,  the  measure  of  damages,  to  which  tbe 
vendee  is  entitled,  is  the  value  of  the  land  at 
the  time  of  the  sale,  to  be  ascertained  by  tbe 
consideration  fixed,  or  other  evidence.  Where 
the  inabili^  of  the  vendor  lias  been  produced 
by  fraud  on  his  part,  a  different  rule  has  pre- 
vailed; but  a  failure  to  convey  Imb  never  been 
adjudged  to  be  evidence  of  a  franduleat  Inabil- 
ity, and  we  think  ought  not  to  be  so  adjudged. 
For  an  inability  to  convey  may,  and  frequently 
does,  happen  withoot  fraud,  and  fraud  fa  odious 
in  law,  and  ought  never  to  be  presumed." 

Other  cases  in  point  are  Eelly's  Heirs  r. 

Bradford,  3  Bibb,  317,  6  Am.  Dea  656;  GolT 

V.  Hawks,  5  J.  J.  Marsh.  341;   Combs  v. 

Tarlton's  Adm'rs,  2  Dana,  464;  Herndon  v. 
'  Venable,  7  Dana,  371 ;  Triplett  v,  GIU,  7  J.  J. 

Marsh.  438;  Rankin  v.  Maxwell,  2  A.  E. 
'  Marsh.  488, 12  Am.  Dec.  431 ;  Booker's  Adm'r 
I  V.  BeU's  Ex'rs,  3  Bibb,  173,  6  Am.  Dec.  641 ; 

and  Grundy  v.  Edwards,  7  J.  J.  Marsh.  36^ 
'  23  Am.  Dec.  409.  In  the  Goff  Case,  supra, 
I  which  was  also  one  on  all  fours  with  this 

one,  the  <q;^on  says: 

"Since  the  decision  in  the  case  of  Cox'a  Heirs 
V.  Strode,  2  Bibb,  276.  the  criterion  of  damages 
upon  a  covenant  to  convey  land,  which  has  been 
violated,  but  without  fraud  on  the  part  of  the 
covenantor,  is  tbe  purchase  money  and  inter- 
est thereon,  or  In  the  language  of  tbe  case  of 
Rutledge  v.  Lawrence,  1  A.  E.  Marsh.  397,  It  is 
the  'value  of  the  land  at  the  time  of  the  sale,  to 
be  ascertained  by  tbe  consideration  fixed  or  othi 
er  evidence.'  If,  however,  the  covenants  has 
been  guilty  of  fraud,  a  different  rule  may  govern 
tile  case.  Tlien  ha  would  be  laqjKuiaible  for  the 
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Increased  value  of  tfae  land,  at  the  time  hia 
eoTenant  should  have  been  performed." 

We  deem  it  unnecessary  to  fortify  this 
thoroughly  established  rule  b;  reference  to 
other  authorities  or  cases,  except  to  say  that 
In  the  case  of  Freeman  v.  Falconer,  201  Fed. 
785,  120  O.  C.  A.  82,  the  federal  Circuit  Court 
of  Appeals  for  the  Sixth  Circuit  had  before 
It  for  determination  the  exact  question  here 
presented,  and  vrhlch  arose  out  of  an  agree- 
ment to  sell  land  situated  In  Kentucky.  The 
court  applied  the  above  rule  (usually  denom- 
inated the  "good  faith  rule"),  and  In  doing 
so  said: 

"We  understaod  the  rule  in  Kentucky  to  be 
that  in  contracts  for  the  aale  of  land  situated  in 
that  state,  and  In  cases  not  involving  his  fraud 
or  bad  faith,  the  vendor,  fai  the  event  of  fafa 
failure  to  convey,  is  liable  to  the  vendee  o^  the 
basis  of  the  value  of  the  land  at  the  date  of 
making  the  contract,  rather  than  such  value  at 
aome  later  date  contemplated  for  eonveyanee, 
and  is  liaUe,  also,  for  such  expense  as  the 
vendee  may  reasonably  and  properly  incur  un- 
der the  contract" 

At  the  time  that  opinion  was  rendered  this 
court  had  apparently  held  to  the  contrary  in 
the  case  of  Whitworth  v.  Pool,  96  S.  W.  880, 
29  Ky.  Law  Rep.  1104  (a  case  relied  on  by 
appellant),  but  in  rejecting  the  opluiou  in 
that  case  as  an  authority  against  the  well- 
settled  rule  in  this  commonwealth,  and  dls- 
tin^iahlng  it,  that  court  said: 

"Bat  the  case  of  Whitworth  v.  Pool  la,  we 
think,  clearly  distinguishable  from  the  instant 
case.  There  the  land  in  question  was  owned  by 
R.  J.  Whitworth  and  his  wife,  Mary  Whitworth, 
each  owning  an  undivided  one-half  interest,  end 
they  arbitrarily  (and  so,  necessarily,  in  bad 
faith)  refused  to  convey  It" 

Necessarily  an  arbitrary  refusal  to  convey, 
or  putting  it  oQt  of  the  power  of  tlie  covenan- 
tor to  convey,  between  the  date  of  the  con- 
tract and  the  time  for  conveyance,  are  each 
acts  of  bad  ftilth  and  in  and  of  themselves 
remove  the  case  from  the  application  of  the 
rule  under  consideration,  and  the  federal 
Circuit  Court  of  Appeals  In  the  case  referred 
to  correctly  held  that  Uie  Whitworth  Case 
was  not  an  authority  in  conflict  with  prior 
Kentncky  declsionB. 

Fortifying  the  reason  for  the  rale,  and  as 
lUastratlng  the  views  of  this  court  upon  the 
qnestlon  involved,  we  refer  to  the  unbroken 
line  of  cases  decided  by  this  court  boldlns 
that,  in  a  snlt  for  a  deficit  in  the  quantity 
of  land  Agreed  to  be  conveyed,  the  plaintiff, 
where  he  ia  allowed  to  recover  it  all,  must 
do  so  on  the  basis  of  the  value  of  the  short- 
age as  of  the  date  of  conveyance,  which  is 
that  flxed  by  the  iKirtles  as  a  consideration 
therefor.  There  has  been  no  departure  from 
,that  rule  in  those  cases,  some  of  the  later 
imes  of  which  are,  Moreland  r.  Henry,  156 
Ky.  712,  101  S.  W.  llOSt  Hnnter  v.  Kelght- 
ley,  181  Ky.  83G,  213  8.  W.  201,  and  HartB- 


fleld  T.  Wray.  181  Ky.  886^  205  S.  W.  d6&. 
So  that  we  not  only  And  that  this  court  baa 
heretofore  held  (with  one  ezc^itlon  bere- 
after  to  be  noticed)  that  on  the  precise  facts 
we  have  here  (conceding  there  was  no  fraud, 
this  question  hereafter  to  be  noticed)  sub- 
stantial 4amages  for  the  loss  of  the  bargain 
are  not  recoverable,  a  doctrine  also  fallowed 
by  the  great  majority  of  foreign  courts,  bat 
the  same  rule  Is  also  applied  in  the  two 
analogons  cases  referred  to,  vis.  in  actions 
for  a  breach  of  warranty  contained  In  a 
deed,  and  in  cases  to,  recover  damages  for  a 
deficit  in  the  amount  of  land  ctmveyed. 

The  exceptl<Hi  referred  to  and  relied  on 
by  counsel  for  appellant  is  the  case  of 
Jenkins  v.  Hamilton,  15S  Ky.  163,  1S4  S.  W. 
987;  and  It  must  be  conceded  that  the  oito- 
lon  in  that  case,  altbongh  the  facts  are  some- 
what different  from  those  here  involved,  eon- 
stitntes  a  departure  from  the  Img  line  of 
cases  preceding  It  It  may  be  that  in  that 
case  the  court  concluded  that  defendant  was 
guilty  of  bad  faith  disentitling  him  to  the 
benefits  of  the  "good  faith  rule,"  above  dis- 
cussed, since  he  did  not  pretend  to  hare  any 
title  at  all,  or  any  Interest  whatever  In  the 
premises  which  he  contracted  to  convey ;  but 
whether  so  or  not,  It  does  appear  that  the 
question  hereinbefore  dealt  with  was  not  re- 
ferred to  or  discussed  in  the  opinion,  nor 
was  there  any  reference  made  to  any  of  the 
numerous  cases  from  this  court,  or  elsewhere, 
applying  the  above  rule.  The  foreign  cases 
discussed  In  that  opinion  beer  only  upon  the 
question  as  to  whether  the  knowledge  of  the 
plaintiff  concerning  the  condition  of  the  title, 
and  the  defendant's  inability  to  convey,  are 
sufficient  to  constitute  a  defense  to  the  suit. 
None  of  them  referred  to  the  measurement  of 
damages,  bat  only  to  the  question  as  to 
whether  the  snlt  was  maintainable.  It  may 
be,  so  &r  as  we  are  capable  of  Judging  from 
the  oidnlon,  that  the  question  was  not  made 
or  argued  in  that  case ;  but,  be  that  as  it  may, 
we  are  convinced  that  the  brief  statement 
contained  In  it,  annoanclng  a  dlfTerent  rale 
for  ttie  measurement  of  damages  In  cases  like 
this,  is  so  much  out  of  harmony  \rltb  the 
great  preponderance  of  the  law,  as  ve  have 
herdn  shown,  that  tlie  abstract  announce- 
ment tberdln  made  should  no  longer  be  UA- 
lowed,  and  that  it  to  oar  duty  to  return  to 
the  plainly  marked  and  well-beaten  path 
tberetofore  traveled  by  as. 

It  has  been  wisely  said.  In  substance,  that 
It  is  not  BO  material  as  to  what  the  law  is 
as  that  it  be  certain.  It  is,  of  course,  the 
Intent  et  the  law,  and  the  desire  of  Oie 
orarts,  that  abstract  justice  should  prenll 
in  every  case,  and  that  judltdal  defdaratitwui 
should  harmonize  with  logic  and  reason  as 
InsptrattoDS  for  them ;  bat  In  the  multtK^lclty 
of  complicated  facts  found  In  almost  ev«r 
case,  wbich  control  Us  finsl  destiny,  snch  a 
coveted  result  cannot  always  be  lAtalncd  b> 
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felUble  humanity.  There  an  be,  however.  In 

the  same  jurlsdictloQ  approxlnuite  certainty 
88  to  the  law  applicable  to  the  same  state 
of  tacts,  and  coorts  of  last  newt  should 
Btrire  for  the  eonsummatlon  of  that  end. 
Thus  gnlded,  and  lemembering  the  stare  de- 
cisis doctrine,  we  are  constrained  to  bold 
that!  the  doctrine  of  the  cases  herdnbefore 
referred  to  (except  the  Jenkins  Oase)  Is  the 
one  which  we  shonld  adopt  In  this  case. 

If  it  i^oald  be  asked  why  there  diould  be 
a  different  mle,  governing  the  measurement 
of  damages  for  failure  to  comply  with  a  con- 
tract relating  to  real  estate,  than  the  one 
applying  to  a  contract  for  the  sale  of  person- 
alty, we  might  find  it  dlfflcnlt  to  give  a  satis- 
factory answer.  The  Bngllsh  courts  put  the 
distinction  upon  the  ground  of  the  intricate 
Involvement  of  titles  to  real  estate  growing 
out  of  the  variously  worded  deeds,  wills,  aud 
other  muniments  of  title,  so  that]  a  vendor 
might  innocently  believe  that  be  could  con- 
vey a  good  title  when  a  learned  attorney  or 
a  court  might  determine  otherwise.  Another 
reason  suggesting  Itself  to  us  is  that  real 
property  is  the  only  character  of  property 
absolntely  essential  to  human  existence,  and 
that  It  is  the  policy  of  the  law  for  it  to  re- 
main in  the  hands  of  bomebullders  and  home 
malntainers,  and  not  to  encourage  speculative 
or  chance  bargaining  in  it,  but  to  adjust  the 
rl^ts  of  the  parties  concerning  Its  transfer, 
in  the  absence  of  fraud  or  bad  faith,  by 
placing  them  in  statu  quo,  which,  in  the 
absence  of  a  contrary  showing,  will  be  pre- 
sumed to  have  been  in  their  contemplation. 
Furthprmore,  land  values  osdllate,  because 
of  rapidly  occurring  events  which  the  parties 
at  the  time  of  making  the  contract  could  not 
possibly  contemplate;  illustrations  of  which 
are,  the  discovery  of  minerals  in  the  land  or 
In  the  neighborhood  of  It,  tbe  eKlstence  of 
which  were  whcAly  unknown  at  the  time  of 
tbe  contract,  and  perhaps  other  equally  un- 
aotlelpated  devel<^entB.  But,  whatever  the 
reason  may  be.  It  Is  our  duty  to  administer 
the  law  as  It  hi,  and  not  as  we  might  have 
written  It  at  the  beginning. 

[2]  But  It  is  Inaiated  that  plalntUrs  plead- 
ing brli^  this  case  within  the  exception 
to  the  rule  dlscnssed.  and  shows  that  de- 
f^dant  was  guilty  of  fraud,  such  as  to  de- 
prive him  of  Oie  beneat  of  the  mle,  and  to 
permit  idainttff  to  recover  damages  for  tbe 
loss  of  bis  bargain.  We  do  not  so  construe 
the  language  of  the  petition.  It  nowhere 
charges  any  active  fraudulent  act  on  the  part 
of  defendant  The  only  fact  which  plaintiff 
alleged  as  constituting  tbe  fraud  upon  which 
be  relies  Is  that  defendant  did  not  disclose 
to  him  the  condition  of  tbe  title,  1.  e.,  did 
not  refer  him  to  the  will  of  3.  B.  Graves 
(which  was  of  record),  and  did  not  inform 
him  that  this  court  bad  held  that  there  was 
yet  a  possibility  of  Mrs.  Williams  bearing 


children.  We  do  not  think  that  mtHi  silence 
on  the  part  of  defendant  -constituted  that 
character  of  fraud  referred  to  in  the  andiorl- 
tlcs  supra  as  being  sufficient  to  change  the 
rule. 

Of  course,  eaiA  case  must  be  governed  by 
Its  own  peculiar  facts,  and,  looking  to  them 
as  they  appear  In  this  case,  we  have  con- 
eluded  that  the  court  properly  determined 
the  case,  and  its  Judgment  Is  affirmed. 


ISAACS  at  al.  V.  MAUPIN. 

(Coart  of  Appeals  of  Kentucky.   May  17, 
1921.) 

1.  Coveaaat*  ^102(2) —GraHtss  falling  to 
obtain  pesMssloa  le  sJaotniMii  salt  may  snt 
his  eoveaaator  as  thosgh  avhrted. 

A  judgment  against  a  grantee  In  an  eject- 
ment suit  brought  by  him  to  obtain  possesrim 
ii  equivalent  to  eviction. 

2.  CovenanU  «=»r2l(2)— Purohastr  sulig  for 
possetsloa  without  calliag  on  covenantors,  If 
unsucoessful,  may  show  Judoment  to  show 
eviction,  but  must  prove  adversary's  para- 
nottHt  title. 

If  a  grantee  seeking  to  recover  possession 
of  premises  from  adverse  claimants  wants  to 
avoid  tbe  necessity  of  proving  the  eviction  by 
paramount  title,  he  must  give  his  vendor  or 
covenantor  timely  notice  and  call  on  him  to 
make  good  his  warrantr,  and  If  he  fails  to  de- 
fend, or  does  so  onsuccessfaHy,  be  Is  never-* 
theless  bound  by  the  Judgment  of  eviction  and 
cannot  thereafter  call  it  in  Question  except  for 
fraud  or  coUusion,  but,  if  notice  is  not  given 
snd  tbe  grantee  Is  UDsuecesafgl,  be  cannot  re- 
ly, upon  tbe  judgment  of  an  eviction  atone  to 
establish  bis  right  against  a  grantor  or  cove- 
nantor, for  such  Judgment  is  only  evidence  of 
the  eviction,  and  grantee  must  show  that  the 
eviction  was  by  paramount  title  hi  the  bands  of 
adverse  claimant. 

3.  Dsscent  and  ilUtrlbutlon  <@=>I28— Purchaser 
may  rseover  from  ysador'i  heirs  for  failure 
of  titio,  where  they  have  Inherited  property 
sofllolent  to  oovsr  loss. 

Ttiough  grantee  gave  no  notice  to  his  gran- 
tor's heirs  of  the  pendency  of  soits  to  obtain 
possession  frimi  adverse  daimants,  he  never- 
theless had  the  right  to  recover  on  the  war- 
ranty of  the  ancestor  of  the  defendant  heirs 
by  showing  that  the  title  was  subservient  to 
thoee  holding  by  adverse  clairds  and  Chat  the 
heirs  received  estate  from  grantors  sufficient 
to  cover  the  loss. 

4.  Eieotment  ^12— Party  In  actual  posses- 
sion has  superior  title  to  one  unable  to  prove 
complete  paper  title  from  commonwealth. 

One  in  actual  possession  of  lands  with  no 
other  title  has  superior  title  to  all  other  per- 
sons who  are  unable  to  prove  complete  pa- 
per tiUe,  and  such  a  possessory  title  is  para- 
mount to  8  pap>^r  title,  which  cannot  be  traced 
to  the  oommooweaith. 


4S3Por  oth^  eaaM  see  isms  toirtc  and  KST-NiniBBR  la  all  K«r-Hinal>artd  Dlcesta  asd  Indexes 
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5.  Covfliaats  ^101— Title  wtiMi  mutt  pr»- 
vall  over  othtr  titl*  hald  "paraoioait''  afld 

"Buperlor." 

That  title  is  "euperior"  and  "paramount" 
which  will  prevail  over  that  which  is  asseited 
against  it,  so  that  the  title  of  adverse  dalm- 
ants  in  possession  of  land  of  which  purchasers 
sought  possession  having  prevailed  fai  that  ac- 
tion, mnst  be  considered  paramount  in  pnr- 
ebaser'a  action  against  the  heirs  of  faia  vendor. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Paramonot  Title.] 

6.  Covenants  i«=»l30(3)  — Purchaser  oompro- 
mising  with  grantee's  heirs  can  recover  from 
them  only  the  damages  for  breach  of  cove- 
nant. 

Where  porchaser's  grantee's  heirs  were 
evicted  because  of  superior  adverse  title  exist- 
ing before  purchaser  bought,  it  was  proper  for 
purchaser  to  compromise  with  them,  but  he 
could  not,  because  of  such  settlement,  recover 
from  his  grantors  more  than  be  was  entitled  to 
have  for  the  breadi  of  the  covenant 

Appeal  from  Circuit  Court,  Estill  County* 

Suit  by  C.  H.  Maupln  against  Margaret 
Isaacs  and  otbers.  Judgment  for  the  plain- 
tiff,  and  the  defendants  appeaL  Affirmed. 

Kelly  Eaah,  of  Lexington,  for  appellants. 
Hugh  Blddell,  of  Irvine,  and  Grant  Si 
Lilly,  of  Lexington,  for  appellee. 

SAMPSON,  J.  Isaacs  and  Maupln  ex- 
changed  lands  In  19(&,  each  making  the  ottaer 
a  deed  of  general  warranty.  The  land  which 
Isaacs  conveyed  to  Maupln  was  In  two  tracts, 
containing  in  all  212  acres,  and  lay  In  Jack- 
son county,  while  that  which  Maupln  convey- 
ed Isaacs  was  situated  In  BstlU  county.  As 
the  Jackson  county  lands  were  unlraproved 
wild  land,  Isaacs  gave  two  acres  of  It  for 
one  acre  of  the  Maupln  lands  in  BstlU  county 
and  agreed  and  covenanted  In  the  deed  to 
Maupin  that,  If  the  tiUe  to  the  lands  In  Jack- 
son county  should  fail  In  whole  or  in  part, 
Mauplu  should  have  a  Hen  on  the  lands  In 
Estill  county,  conveyed  by  him  to  the  exteut 
of  such  loss,  if  any.  Maupln  very  soon  there- 
after, and  without  seeing  the  said  lands,  sold 
and  conveyed  by  deed  of  general  warranty  all 
the  Jaci£Bon  county  lands  to  Capt.  Thomas 
of  Ford,  Ky.,  at  the  price  of  (5  per  acre. 
Both  Isaacs  and  Thomas  died  leaving  heirs. 

Finding  thnt  the  Jackson  county  lands 
were  in  the  possession  of  third  parties  who 
asserted  ownership  thereof  and  were  taking 
and  removing  the  timber  which  constituted 
Its  chief  value,  the  Thomas  heira  brought  two 
ejectmeut  suits  in  the  Jackson  circuit  court 
against  the  several  claimants  of  the  Jackson 
county  lands,  and  notified  and  called  upon 
Maupin,  the  vendor  and  warrantor  of  Thom- 
as, to  appear  and  make  good  bis  covenant  of 
quiet  enjoyment.  Maupin  claims  to  have 
given,  by  letter,  a  similar  notice  to  the  belrs 


of  Isaacs ;  but  this  Is  not  sustained  by  satis* 
factory  evidence. 

The  two  suits  in  the  Jackson  circuit  court 
were  duly  prepared  and  tried,  one  before  a 
jury  and  the  other  by  the  court ;  the  defend- 
ants defeating  the  Thomas  heirs  In  each  case. 
Judgments  were  entered  against  the  Thomas 
:  heirs  adjudging  them  not  the  owners  of  all 
but  a  small  portion  of  the  Jackson  county 
lands,  the  part  wbltOi  they  saved  not  being 
claimed  by  the  dtfendants.  In  those  actions 
the  Thomas  heirs  claimed  title  through  Mau- 
pin and  Isaacs  to  a  certain  Ambrose  patent 
which  they  assorted  covered  and  included  the 
lands  In  controversy,  nils  the  defendants 
denied  by  answer,  and  in  a  second  paragraph 
ass^ted  title  to  tbe  lands  by  Bdverse  posses- 
sion. Tt*  plalntlfls  were  unaUe  to  show 
that  the  lands  wbich  puty  claimed,  tmt  lost 
in  those  suits,  were  embraced  In  tbe  Ambrose 
patent  After  judgments  had  been  entered 
in  those  cases  against  the  Thomas  heirs, 
they  demanded  of  Uauito  that  he  make  good 
the  loss  inacreage  according  to  his  covenant, 
and  vrare  about  to  file  suit  against  Um  when 
he  paid  the  niom^p  heirs  fl,100  In  settle- 
ment He  therenpon  demanded  of  the  hrtrs 
of  Isaacs  a  similar  >nm  in  fnlflllment  at  their 
ancestors*  warranty,  bat  the  Isaacs  hdra  de- 
nied UabUity,  and  this  snit  was  Instltnted  by 
Maupln  against  them  In  the  Bstlll  drcnit 
court  to  recover  $1400  with  Interest  and  cer- 
tain costs,  and  he  prayed  that  he  be  adjudged 
a  lien  on  the  Estill  coonty  lands  which  he 
had  given  Isaacs  in  exchange  for  the  lands  in 
Jackson  county,  from  wUeh  his  grantee  had 
been  ousted  by  judgments  of  court  On  a 
trial  Maupln  was  awarded  the  sum  of  $856.75 
and  interest  against  the  Isaacs  helra,  being 
$5  an  acre  for  the  number  of  acres  lost  by 
Maupln  and  his  grantee,  and  this  sum  was 
adjudged  a  lieu  against  Che  Estill  county 
lands. 

In  prosecuting  this  appeal  the  Isaacs  heirs 
assert  ttiat  the  trial  court  erred  to  tbeir  prej- 
udice in  two  respects:  (1)  In  bidding  that 
Maupin  was  entitled  to  recover  against  them, 
who  were  not  parties  to  tbe  action,  nor  no- 
tified of  Its  pendency  without  showing  that 
his  vendee  had  been  evicted  from  the  lands 
by  one  holding  a  paramount  title;  (2)  in  al- 
lowing a  recovery  against  them  without  a 
showing  that  Maupin  was  compelled  to.  pay 
the  amount  of  the  loss  to  the  Thomas  lieirs, 
It  being  admitted  that  he  compromised  with 
them  before  suit  was  filed. 

We  will  consider  these  questUnu  in  the 
order  stated: 

[1]  1.  It  is  a  general  rule  that  a  grantee 
who  has  been  evicted  by  paramount  title 
may  sue  his  immediate  grantor  or  any  one 
or  more  prior  covenantors  in  the  diain  of 
title  and  recoup  his  loss.  Even  one  who 
holds  under  a  special  warranty  deed  may  sue 
a   remote   covenantor  on   his  warranty- 
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TboDiM  T.  Bland*  91  Ky.  1, 14  8.  W.  SBSk  U 
Ix  R.  A.  240. 

If  tlie  vendee,  as  In  thla  case,  neTer  obtains 
actual  possession  of  the  premises,  becanse  In 
tbe  possession  of  the  adverse  claimant,  a 
Judgment  against  him  In  an  ejectment  suit 
commeoced  b;  him  to  obtain  possession  is 
enulvalent  to  an  eTictlon.  In  such  case  the 
title  taiia  from  the  beginning  and  the  gran- 
tee has  a  right  of  action  as  though  evicted 
after  entry.  7  R.  a  U  1153;  Cummins  v. 
Kennedy,  3  Utt.  118.  14  Am.  Dec  45;  Fryse 
T.  HcGnlre.  81  Ky.  610. 

[2]  But  If  he  wants  to  avoid  the  necenBlty 
of  proving  the  eviction  by  paramount  title,  be 
must  give  big  vendor  or  covenantor  timely  no- 
tice of  the  litigation  and  call  on  him  to  make 
good  his  warranty,  thus  giving  bim  a  chanoe 
to  vindicate  his  covenant  of  title.  If  be  falls 
to  defend  or  does  so  unsuccessfully,  he  is 
nevertheless  bound  by  the  judgment  of  evic- 
tion and  cannot  thereafter  call  tt  In  questltm 
except  for  fraud  or  collusion.  Graham  v. 
Dyer,  29  S.  W.  346,  16  Ky.  Lew  Rep.  M8 ;  7 
B.  G.  U  1197.  If  no  notice  Is  given  by  the 
grantee  to  the  grantor  of  the  litigation  and 
the  grantee  undertakes  to  defend  but  is  un- 
successful, he  cannot  rely  upcm  the  judgment 
of  eviction  alone  to  estaUlsh  his  right  to  re- 
cover against  his  grantor,  for  such  Judgment 
Is  only  evidence  of  the  eviction,  not  that  it 
was  by  paramount  title  In  the  hands  of  the 
adversary  claimant,  and  the  vendee  la  ob- 
liged to  aver  and  prove  that  the  eviction  wag 
by  paramount  title.  7  R.  O.  Ll  1148;  Huff 
V.  Cumberland  Valley  Land  Co.,  30  S.  W.  660, 
17  Ky.  Law  Rep.  213 ;  Hubbard  v.  Stanafbrd, 
100  S.  W.  2S2,  80  Ky.  Law  Bep.  1044. 

"It  has  become  enatomary  in  most  of  the 
states  of  this  country,  whenever  an  action  is 
brought  upon  a  paramount  daim  against  any 
person  entitled  to  the  benefit  of  the  covenant  of 
warranty  of  tHle,  that  he  sbonld  give  proper 
notice  to  snch  warrantor  of  the  pendency  of 
the  suit,  requiring  him  to  come  In  and  defend 
it,  and  by  so  dtdng  he  relieves  himself  from  the 
burdeo  of  proving  in  an  action  for  breach  of 
the  covenant,  the  validity  ol  the  alleged  para- 
mount claim.  The  doctrine  is  well  e^tablistied 
that  a  judgment  against  a  warrantee,  In  an  ac- 
tion of  which  the  warrantor  had  proper  notice, 
condt^jh  against  the  warrantor,  in  the  ab- 
sence of 
1198. 


ind  or  coUusion.*'   7  R.  0.  U  1197, 


Failure  to  give  notice  of  the  pendency  of 
such  litigation  to  tbe  covenantor,  however, 
does  not  take  away  the  right  of  tbe  evicted 
vmdee  to  have  a  recovery,  but  only  puts 
upon  bim  the  additional  burden  of  proving 
that  tbe  title  which  the  vendor  warranted  to 
him  was  at  the  time  of  the  conveyance  sub- 
ordinate to  the  title  under  which  tbe  adver- 
sary claimant  of  the  lands  evicted  him. 

[8-1]  miough  Maupin  gave  no  notice  to  tbe 
Isaacs  heirs  of  the  pendency  of  tbe  two  svAtu 
in  the  Jackson  circuit  conrt,  he  nevwtbeless 
had  the  right  to  recovw  on  the  warranty  of 
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the  ancestor  of  fbe  appellants  by  showing 
that  the  title  which  he  warranted  to  Maupin 
was  subservient  to  those  who  held  and  claiII^ 
ed  the  lands  which  his  said  deed  purported  to 
conv^  and  that  the  heirs  of  Isaacs  received 
.estate  from  him  suffldeot  to  cover  the  loss. 
The  judgments  were  suffldent  to  prove  the 
eviction — nothing  more.  Other  evidence  in 
the  record  proves  that  the  Thomas  heirs' 
title  failed  because  there  were  persons  in  the 
actual  possession  of  tbe  lands  at  the  time  and 
long  before  the  conveyance  of  Isaacs  to  Mau- 
pin, claiming  the  lands  under  a  different 
title,  which  title  was  i>aramount  to  any 
title  which  tbe  Thomas  belra  were  able  to 
prove  rested  In  them.  One  in  tbe  actual  pos- 
session of  lands  with  no  Other  right  has  a 
superior  title  to  all  other  persons  who  are 
unable  to  prove  complete  paper  title,  and 
such  a  possessory  title  Is  paramount  to  a 
paper  title  whlcb  cannot  be  traced  to  tbe 
commonwealth.  It  being  admitted  that  the 
defendants  in  the  Jadison  county  suits  were 
In  the  actual  adverse  possession  of  tbe  landa 
claiming  It  as  their  own,  and  denying  the 
title  of  the  Thomas  bdrs  under  the  Isaacs 
and  Maupin  chain  of  title,  the  burden  was  on 
the  Thomas  heirs  who  brought  the  suits  to 
sustalD  th^  (dalm  of  title.  That  title  Is- su- 
perior and  paramount  which  will  prevail 
ovw  that  which  Is  aaserted  against  It,  and  the 
title  of  the  clalmuits  In  posseaalon  of  the 
Jackson  county  lands  must  be  held  para- 
mount to  that  of  tbe  Thomas  hdrs^ 

"When  lands  are  exchanged,  and  the  title 
of  one  of  the  tracts,  whieb  in  the  ezdumge  be- 
tween the  parties  was  conveyed  with  general 
warranty,  fails,  a  recovery  may  be  had  against 
the  grantor  for  the  value  of  the  lands,  with 
intereit  and  costs,  and  tbe  valae  fixed  and 
agreed  apon  at  the  time  of  the  exchange  will 
be  taken  to  be  the  tme  measure  of  the  dam- 
agM  recoverable."  7  B.  a  U  1172. 

[1]  Z  It  is  insisted  that  Maupin  had  no 
right  to  compromise  with  the  Thomas  heirs 
after  tbdr  eviction,  and  that  such  a  compro- 
mise is  not  binding  on  tbe  Isaacs  heirs.  It 
may  be  conceded  that  the  compr<»nlBe  agree- 
ment is  not  binding  on  tbe  Isaacs  heirs,  al- 
though Maupin  had  a  rif^t  to  make  the  best 
bargain  he  could  after  It  was  manifest  that 
he  was  liable  to  tbe  Thomas  bdrs  for  a  loss 
of  a  great  number  of  acres  of  the  Jackson 
county  land.  The  law  does  not  require  one 
to  do  a  vain  and  useless  thing,  or  to  litigate 
a  perfectly  obvious  claim,  but  it  rather  dis- 
courages such  litigation  and  favors  compro- 
mises and  settlements  out  of  courL  If, 
however,  la  tbe  compromise  Maupin  paid 
more  than  tbe  law  would  have  exacted, 
be  cannot  recover  the  excess,  but  only  so 
much  as  he  was  legally  bound  to  pay.  He 
was  bound  on  bis  warranty  to  make  good 
the  loss  sustained  by  tbe  Th<Hnas  heirs  1^ 
the  evlctiob,  and  it  would  have  served  no 
usefiil  purpose  tor  Matii^n  to  have  dmled 
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so  obvloiis  a  llablU^  and  put  the  TtiomaB 
hetrs  to  the  expense  and  necessity  ot  insti- 
tuting a  suit,  and  the  courts  to  the  trouble 
of  deciding  a  case  which  it  is  admitted  could 
have  had  but  one  conclusion.  Had  there 
been  no  eviction,  there  could  have  been  no 
compromise  or  settlement  that  would  have 
entitled  Maupln  to  recover  for  an  eviction 
must  precede  every  recovery  on  a  Mvenant 
of  general  warranty.  Huff  v.  Cumberland 
Yfllley  Ujxa.  Oo..  80  8.  W.  660.  IT  Ey.  Law 
Rep.  213. 

The  amount  recovered  by  Maupin  Is  no  more 
than  he  Is  entitled  to  have,  but  much  less 
than  the  sum  expended  by  him  in  defending 
two  suits  and  satisfying  the  compromise 
agreement 

No  error  appearing  to  the  prejudice  of  ap- 
p^ant,  tlie  Judgmnt  la  affirmed. 


PETTVS  HEIRS  v.  PETTY. 

(Coart  of  Appeals  of  Kentucky.  Mar  10,  1921. 
BehearinK  Denied  June  7.  1921.) 

1.  Evidence  9=:»67(  I)— Presumption  Is  that  pes- 
sessJon  of  deed  to  wife  continued  in  husband. 

When  deed  to  husband  and  wife  is  once 
shown  to  have  been  in  the  possession  of  the 
husband,  the  prasujaption  is  that  It  contuiued 

80. 

2.  Evitfenee  <t=:»78— Defendant's  fallnra  to  pro- 
dw»  deed  executed  by  him  and  In  his  posses- 
sion held  strong  evideeoe  agiUnst  him. 

When  the  execution  and  existence  of  deed 
from  defendant  husband  to  his  first  wife,  nnder 
whom  plaintiff,  suing  to  quiet  title,  claims,  were 
proven,  and  the  deed  was  shown  to  have  been 
in  defendant  husband's  possession  and  control 
when  it  waa  last  seen,  it  was  defendant  hus- 
band's duty  to  produce  the  deed  or  account 
tor  its  loss  if  be  proposed  to  rely  upon  it,  hav- 
ing conveyed  less  than  a  fee  to  his  first  wife, 
and  his  failure  to  produce  the  deed  is  a  etrong 
circumstaoce  tending  to  support  plaintiff's  con- 
tention that  the  deed  conveyed  a  fee,  and  not 
a  lesser  estate. 

3.  Quieting  titie  «s>44(4)-^vMaao0  Md  to 
warrant  finding  ef  delivery  of  deed  by  defend- 
ant buabaoil  te  first  wife,  plaintllTe  aneaetor, 
eto. 

In  action  to  quiet  title  brought  by  a  grand- 
son claiming  through  bis  grandmother,  the 
grandfather's  first  wife,  against  his  grandfa- 
ther, evidence  held  to  warrant  the  chancellor's 
finding  as  a  fact  the  existence  and  delivery  of 
the  deed  by  the  grandfather  to  bis  first  wife,  its 
recording,  that  it  covered  and  Included  the  lands 
in  controverey,  and  conveyed  to  the  first  wife 
a  fee-simple  title. 

Appeal  from  CSrcult  Ckmrt,  Qraysou  Ooun- 
ty. 

ActiiMi  by  L.  !>.  Petty  against  Garten  Petty, 
which,  defendant  having  died,  was  revived 


against  his  heirs.  From  Judgment  for  platn- 
tiff,  defendants  appeal.  Affirmed. 

Allen  P.  Gubba^  at  Leitchfleld,  tot  Bp> 
pellanta. 

G.  W.  Ston^  of  Leitdifleld,  for  appellee; 

SAMPSON,  J.  This  action  was  brought  by 
Jj.  L.  Petty  against  his  griandfatlier,  Garten 
Petty,  to  quiet  title  to  a  tract  ot  about  26{t 
acres  ot  land  lo  Graynon  eotmty  whldi  It  Is 
alleged  was  once  owned  by  Garten  Petty,  but 
conveyed  by  Mm  in  1676  to  hia  wife,  Sarah 
O.  Petty,  wbo  died  In  1899  Intestate,  leaving 
appellee,  U  I«.  Petty  as  her  only  lineal  de> 
scendant  and  heir,  he  being  a  grandnoa. 

The  appellee.  U  h.  Petty,  plaintiff  below, 
relies  upon  a  lost  deed  alleged  to  bare  been 
made  by  his  grandfather,  Garten  Petty,  to  ap- 
pellee's grandmother,  Sarah  G.  Petty,  to  snch 
tain  his  claim  to  a  remaiodCT  interest  In  the 
lands  described  and  in  which  he  admits  his 
grandfatber  held  a  life  esbite  1^  curtesy  at 
the  time  this  action  was  commenced. 

The  lower  court  adjudged  the  plaintiff  the 
owner  of  the  lands  In  remainder  and  quieted 
his  title  tliereto  as  against  the  grandfather, 
who  dotled  the  execution  or  exist^ice  of  tbe 
alleged  lost  deed. 

On  this  appeal  tbe  grandfather  being  now 
dead,  his  heirs  insist  that  the  Judgment 
should  be  reversed  for  the  reasons:  (1)  That 
the  existence  and  contents  of  the  lost  deed 
were  not  sufficiently  proven;  (2)  the  alleged 
lost  deed,  having  admittedly  been  made  in 
fraud  of  creditors  of  the  grantor  In  which 
both  grantor  and  grantee  participated.  Is  not 
enforceable  In  equity;  (3)  def«idants'  plea  of 
adverse  possession  of  the  lands  in  question 
was  folly  established ;  and  (4)  the  court  erred 
In  holding  one  spouse  cannot  acquire  title  by 
adverse  possession  of  the  lands  of  tbe  other 
spouse  after  tbe  death  of  the  first  spouse. 

Garten  Petty  was  twice  married.  Sarah  G. 
Petty  waa  his  first  wife.  To  them  was  bom 
one  son  and  one  daughter,  but  the  daughter 
died  In  Infancy.  The  son  married  and  be- 
came tbe  father  of  appellee,  L.  In  Petty,  but 
died  before  the  commencement  of  this  liti- 
gation. By  bis  second  wife  Garten  Petty 
had  two  children,  and  they  are  ^/M  parties 
by  revivor  to  this  litigation.  ^7 

It  is  admitted  that  appellee,  !«.  I*.  Petty,  Is 
the  sole  heir  of  Sarah  G.  Petty,  from  whom  It 
Is  claimed  he  inherited  the  tract  of  land 
which  Is  the  subject  ot  this  controversy.  It 
la  also  admitted  that  Garten  Petty  was  once 
tbe  owner  of  tbe  lands,  and  that  he  con- 
tinued to  be  the  owner  thereof  until  his  death 
If  he  did  not  convey  tbe  same  to  his  wife 
Sarah  G.  Petty  about  the  year  1876;  in  other 
words,  appellee,  L.  Ia  Petty,  claims  under  a 
deed  which  he  avers  was  made  by  his  grand- 
father, Garten  Petty,  to  appellee's  grand- 
mother, Sarah  G.  Petty,  about  1879.  The 
original  deed,  he  avers,  is  concealed,  lost,  or 
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deatraj«d  throng  tbe  -wTansfnl  act  at  Ids 
entndtBtber,  who  was  tb«  orlRlnal  and  tmly 
defendant  In  tbts  action,  and  'the  recdrd 
thereof  In  tbe  office  of  the  clerk  of  the  Gray- 
son connty  court  destn^ed  In  a  fire 
which  bnmed  the  conrthouse  several  years  be- 
fore this  action -was  commenced.  While  this 
suit  was  pending  In  the  lower  court  and  be- 
fore judgment.  Garten  Petty  died  leaving  a 
widow  and  two  dUldien,  and  this  action  was 
rerived  against  them. 

About  the  year  tSTS  Garten  Petty  became 
Involved  In  a  fight  In  a  store  near  his  home, 
and  daring  the  encounter  Inflicted  an  Injury 
to  the  person  of  an  Innocent  bystander  named 
Miss  Plckrell,  who  shortly  sued  Garten  Petty 
for  damages  and  recovered  a  verdict  and  Judg- 
ment for  an  amount  stated  to  have  been  fl,- 
000.  Admittedly  Garten  Petty  was  the  owner 
of  tbe  land  at  the  time  of  the  happening  of 
the  tort  to  Miss  Plckrell,  and  perhaps  at  the 
time  of  the  recovery  of  the  judgment,  but 
appellee  contends  that  about  that  time,  and 
In  order  to  avoid  tbe  payment  of  the  Plckrell 
judgment,  Garten  Petty  conveyed  the  whole 
of  his  land  then  consisting  of  about  700  acres 
to  bis  wife  Sarah  G.  Petty,  and  that  she  took, 
and  ever  afterwards  to  her  death  held  and 
claimed,  said  land  as  her  sole  proi>erty.  The 
exact  date  of  the  deed  Is  not  known,  but  It  Is 
proven  In  the  record  that  befiore  1876  all  «m- 
veyances  of  parts  of  the  land  were  made  by 
Oarten  Petty,  and  he  rec^ved  the  c<msldera- 
tloo  therefor,  but  that  after  that  date  Sarah 
G.  Petty  sold  and  conveyed  two  or  three 
small  portiona  of  the  land,  her  husband  join* 
ing  with  hett  but  she  recelvlns  all  tbe  con- 
Blderatlcai.  It  Is  also  shown  that  before  the 
date  of  tbe  alleged  deed  Garten  Petty's  name 
always  appeared  first  In  the  body  of  each 
deed  of  cmveyance  as  the  real  owner,  and  his 
name  was  first  subscribed  the  deeds,  and 
his  wife's  name  came  second,  but  after  the 
said  date  all  deeds  ran  In  the  name  of  Sarah 
G.  Petty  as  first  party  and  owner  "and  her 
husband,  Oarten  Petty,"  and  the  notes  for  de- 
ferred payments  of  the  purchase  price  were 
made  to  Sarah  G.  Petty,  and  actually  paid 
to  her,  and  not  to  her  husband  Garten  Pettj-. 

Several  witnesses  testified  to  having  seen 
or  read  the  deed  from  Garten  Petty  to  Sarah 
G.  Petty  for  the  lands,  In  controversy,  but 
none  undertook  to  tell  In  detail  the  exact 
date  of  the  deed  or  Its  contents  further  than 
that  it  was  a  conveyanceof  the  lands  of  Petty 
to  bis  wife,  but  there  are  a  number  of  facts 
and  circumstances  shown  In  evidence  which 
Aid  in  determining  the  contents  and  nature  of 
the  deed  and  on  which  appellee,  h.  L.  Petty, 
relies  to  show  the  contents  and  effect  of  Cbe 
operative  clauses  of  the  alleged  deed. 

It  may  be  tonceded  that  Garten  Petty  made 
a  deed  for  tbe  tract  of  land  In  question  to  his 
wife  Sarah  G.  Petty  about  the  year  1876,  for 
ttiis  Is  fairly  estahllsbed  by  tbe  evidence,  but 
the  question  arises:  What  was  the  nature 
and  omtents  of  said  deed?  The  role  Is  that, 


when  one  reUea  npcm  a  lost  deed  to  snstatn 
his  title  to  real  estate,  he  must  establish  the 
original  existence  of  tbe  deed,  Its  loss,  and 
tbe  material  parts  thereof  by  clear  and  satls- 
fact<H7  evidence,  and  this  rule  Is  Invoked  by 
appellants  to  defeat  appellee's  claim  to  tbe 
laud  under  the  deed,  for  it  is  insisted  that,  If 
secondary  evidence  Is  to  be  substituted  for 
primaxT  evidwce,  the  oral  testimony  must  be 
substantially  as  complete  as  the  writing  it- 
self, with  proof  of  the  contents  of  the  writ- 
ing. Ldpps  et  aL  V.  Turner.  164  Ky.  626,  176 
S.  W.  42;  Mould  v.  Bofam.  274  III.  647.  113  N. 
G.  091;  Garland  v.  Foster  CouiUy  Bank,  11 
N.  I>.  874.  02  N.  W.  462 ;  Ollmore  v.  Fltxge]> 
aid,  26  Ohio  St.  171. 

Acotwding  to  the  testimony  of  some  of  the 
witnesses,  Garten  Petty  stated  on  various 
and  divers  occasions  and  in  tbe  presence  of 
dlfterent  pawms  after  1876  and  before  the 
death  of  his  wife  Sarah  Q.  Petty  that  be  bad 
conveyed  the  lands  to  bis  wife  Sarah  G.  Pet- 
ty, and  that  she  was  tbe  sole  owner  thereof. 
In  fact,  be  practically  admits  in  bis  testi- 
mony in  this  case  he  made  and  delivered  the 
deed  to  her,  but  he  was  not  asked  to  its  con- 
tents. If  It  be  conceded  that  Petty  made  the 
deed  to  his  wife  In  1876,  then  it  must  be 
further  conceded  that  he  did  so  for  tbe  pur- 
pose of  defeating  tbe  collection  of  the  Judg- 
ment against  him,  for  the  evidence  is  abun- 
dant on  this  point,  and  there  was  no  other  con- 
sideration shown  or  reason  given  for  the  con- 
veyance. 

If  this  was  the  purpose  of  tbe  conveyance, 
as  Is  admitted,  nothing  less  than  a  deed  for 
the  fee  wonld  have  availed.  So  the  estate 
conveyed  by  the  deed  of  1876  must  have  been 
in  fee.  Aside  from  this,  the  presumption  is, 
after  great  lapse  of  time,  and.  in  the  absence, 
of  a  contrary  showing,  that  the  deed  was  an 
absolute  conveyance  of  tbe  entire  estate  in 
the  lands  conveyed,  and  not  an  estate  of  less 
depree. 

Both  Garten  Petty  and  his  wife  Sarah  G. 
Potty  fraudulently  entered  Into  the  execution 
and  delivery  of  the  deed  to  Sarah  G.  Petty, 
asserted  that  the  latter  was  the  owner  of  the 
lands  under  the  deed,  and  she  exercised  com- 
plete control  over  It.  Moreover,  when  portions 
of  the  lands  were  convoyed,  she  made  tbe 
deeds  and  received  the  money  therefor,  which 
Is  wholly  and  entirely  Inconsistent  with  tbe 
conduct  of  one  who  held  and  owned  an  es- 
tate less  than  fee.  When  Sarah  G.  Petty 
died  sbe  had  the  deed  In  her  possession, 
lodged  In  a  box  in  a  bureau  drawer  among 
her  belongings  and  personal  efTects.  It  had 
been  duly  acknowledged  and  recorded.  It 
was  seen  among  her  personal  belongings  by 
at  least  two  witnesses  after  her  death.  Gar- 
ten Petty  took  charge  of  ber  effects,  includ- 
ing the  deed,  after  the  death  of  Surah  G.  Pet- 
ty, and  the  deed  has  not  since  been  seen. 

[1 ,  2]  When  tbe  deed  was  once  shonn  to  be 
in  the  possession  of  tbe  husband,  tbe  preanmp- 
tlon  Is  that  it  continued  so.  10  B.  a  L.  872. 
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It  was  against  the  Intemt  at  Garten  Petty 
to  prodace  tbe  deed  U  It  was  one  in  fee,  and 
be  did  not  do  so  the  trial,  although  It 
was  shown  to  have  been  in  his  possession  and 
control  tbe  last  time  It  was  seen  by  a  wit- 
ness, and  that  he  took  possession  of  ber  be- 
longings after  her  death,  and  did  not  attempt 
to  account  for  its  whereabouts  or  Its  loss. 
When  the^execatlon  and  existence  of  the  deed 
was  proven  and  it  was  shown  to  have  been  In 
bis  possession  and  control  wh^  last  seen,  it 
was  Garten  Petty's  duty  to  have  produced 
the  deed  or  to  hare  accounted  for  its  loss  if 
he  proposed  to  rely  upon  It  conveying  less 
than  a  fee,  and  his  failure  so  to  produce  the 
deed  is  a  strong  circumstance  tending  to  sup- 
port the  contention  that  the  deed  in  question 
conveyed  a  fee,  and  not  a  lesser  estate.  It 
has  been  held  by  some  courts  that  nonpro- 
ductlon  of  such  a  document  shown  to  he  In 
the  possession  of  a  party  who  denies  Its  ex- 
istence or  alleged  contents  Is  a  circumstance 
which  may  be  omsidered  by  a  court.  It  has 
further  been  held  that  slight  evidence  of  the 
contents  of  a  paper  should  be  deemed  suffl- 
dent  against  a  party  who  has  the  power  to 
remove  all  doubts  as  to  the  contwts  thereof 
by  producing  the  paper  Itself,  but  falls  or  re- 
fuses to  do  so  When  the  matter  is  fairly  put 
in  Issue.  Tobin  v.  Shaw,  46  Me.  831,  71  Am. 
Dec.  647;  Eastman  v.  Amaskeag,  44  N.  H. 
143,  82  Am.  Dec.  201;  10  R.  C.  L.  »22. 

[3]  We  therefore  conclude  that  the  chan- 
cellor was  fully  warranted  in  finding  as  a 
fact  the  existence  and  delivery  of  the  deed 
by  Garten  Petty  to  Sarah  G.  Petty,  its  re- 
cording, that  It  covered  and  Included  the 
lands  in  controversy  and  conveyed  the  gran- 
tee a  fee-simple  tltl& 

Judgment  aflSnned. 


CITY  OF  NEWPORT  et  «l.  v.  8CHMIT. 

(Ooort  of  Appeals  of  Kentoeky.  May  20; 
1021.) 

1.  Municlpa)  corporations  «=»82I<6)— Wheth. 
or  a  tiled  portion  of  sidewalk  laid  by  an  abut- 
ting owner  was  unsafe  question  for  the  Jury. 

Id  an  action  for  injuries  suffered  when 
plaintiff  fell  on  tbe  tiled  portion  of  a  sidewalk 
wfaicb  was  constructed  by  tbe  operator  of  a 
theater  as  a  continuation  of  its  lobby  for  ad- 
vertising purposes,  the  question  whether  tbe 
tiles  by  reason  of  their  bard,  slick  surface  were 
unsafe  for  use  by  ordinarily  shod  pedestrians 
held,  under  tbe  evidence,  for  tbe  Jury. 

2.  Appeal  and  error  «:»I00I<2)— That  the  ap- 
pellate coart  night  have  found  differentty  im- 
material. 

Where  tbe  evidence  was  conflicting,  and 
so  was  for  tbe  jury,  tbe  fact  that  the  appellate 
court  might  have  found  differently  on  the  evi- 
dence is  immaterial. 


3.  Mnnlolpal  oorperatiOM  «a»8l7(l)-4}MteM 
of  manhilpaii^  t*  replaelM  sidewalk  with 
tiles  Inferable. 

^  Where  tbe  operator  of  a  theater  removed  a 
portion  of  the  sidewalk  and  replaced  it  with 
tiles  similar  to  that  Qsed  in  its  lobby,  tbe  con- 
sent of  municipality  may  be  inferred  where 
tbe  work  was  done  under  the  supervision  iii 
its  inspector. 

4.  Mnnlolpal  oorporatlons  «sa764(3)— Msnloi- 
pallty  liable  for  failure  to  maintain  entire 
width  sidewalk*  In  reasonably  safe  oondltlon 
If  sufficient  time  has  elapsed  to  give  notice. 

It  Is  tbe  duty  of  a  municipality  to  keep  and 
maintain  the  entire  width  of  its  sidewalks  in 
a  reasonably  safe  condition  for  public  travel, 
and  a  failure  on  tbe  part  of  the  munidpallty  to 
use  ordinary  care  in  that  respect  after  notice 
of  a  sidewalk's  unsafe  condition  or  when  by 
tbe  exercise  of  ordioerj  care  it  could  have 
bad  knowledge  of  the  defective  condition  of  the 
walk  will  render  the  municipality  liable  U  suffi- 
cient time  has  elapsed  after  notice,  etc.,  for 
the  municipality  to  have  remedied  tbe  condi- 
tion. 

5.  Mnnldpai  oorporatlons  «s»77I— Mnnloliiali- 
ty  not  guarantor  of  safety  of  pedestriaos, 
and  not  liable  for  slippery  sidewalk  eaaeed 

by  rain. 

A  municipslity  Is  not  a  guarantor  of  the 
safety  of  person  on  its  sidewallu  or  streets, 
and  one  does  not  have  a  cause  of  action  mere- 
ly because  he  may  slip  and  fall  when  the  re- 
sult is  not  caused  by  an  inherently  dangerous 
or  unsafe  condition  of  the  sidewalkt  w  where 
rain  makee  it  slippery. 

6.  Mnnldp^  oonioratlens  «s»809(l)— Both 
oreator  and  naintalner  of  a  nalsanee  llaM*. 

If  tiling  laid  in  place  of  a  sidewalk  in  front 
of  a  theater  was  by  reason  of  its  slippery  con- 
dition a  public  nuisance  when  laid,  both  the 
creator  and  the  maintaioer  of  such  nuisance 
are  liable  for  damagea  resulting  to  persons 
thereby. 

7.  MuNlofpal  oorporatlons  «=»808(l)— Snbse- 
quent  owner  of  leasee  liable  far  InjHrlaa  re- 
sulting   from    defective   sidewalks  whteh 

amounted  to  nuisance. 

Where  a  tiled  portion  of  a  sidewalk  laid  as 
an  extension  of  theater  lobby,  etc.,  was  not  a 
nuisance  when  laid,  but  became  such  by  failure 
to  maintain  it  in  a  reasonably  safe  condition 
for  public  travel,  a  subsequent  owner  or  lessee 
who  appropriated  tbe  same  to  his  own  use  in 
connection  with  the  buainess  and  building  ia  lia- 
ble to  MIS  injured  l>y  a  fall  on  the  ellck  tfling , 
where  such  subsequent  owner  or  lessee  admit- 
ted its  liability  to  maintain  tbe  walk,  and  it  had 
opportunity  before  the  accident  to  have  abated 
the  nuisance. 

8.  Mnnlolpal  corporations  ^»808(l,  4)— Occu- 
pant not  liable  for  defeots  In  sidewalks  which 
he  did  not  oreate. 

An  occupant  of  abutting  property  whetb- 
er  the  owner  or  lessee  is  not  Uable  for  defects 
in  a  sidewalk  which  he  did  not  create  nor  for 
a  failure  to  repair  a  sidewalk  If  he  did  not 
cause  the  necessity  therefor. 
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9.  Mmiolpil  wryorattoM  «»808(1)— AbattlM 
•WMT  who  In^MW  "MTVltnde^  n  aldewalk 
to  liable  If  he  allows  It  to  Hioone  a  ■■luDoa 
aad  ftansaroaa. 

Where  an  abutting  owner  creates  a  servi- 
tnde  upon  a  lidewalK  which  is  an  addition  to 
the  feneral  use  the  public  may  make  of  the 
sidewalk,  aa  for  example  the  placing  of  a  door 
or  coalhole  in  the  walk,  he  la  boand  to  main- 
tain the  aerrltnde  so  that  it  will  not  become  a 
naisance,  and  if  ha  fails  he  Is  liable  to,  persons 
injured  aa  a  resnlt  of  the  defect,  and  so  an 
abatting  owner  who  continned  a  tiled  portion 
of  a  sidewalk  placed  bj  his  predeceasor  to  ad- 
Tertifie  the  theater  hnsiness  ia  UaUe  where  it 
became  dangeroas  and  ilicb. 

10.  Maalelpal  eor^ratloiis  «S9808(I)  —  Nal- 
WMO  ^S942,  76— Sabseqaaat  owMr  or  leasao 
■•t  liable  for  naisanoo  by  pradoooasoi''  aatll 
rsqmt  for  abataneat. 

In  caac  of  private  nuisance  a  snbsequent 
owner  or  lessee  is  not  liable  for  a  nuisance 
which  the  former  owner  or  landlord  created 
until  he  has  been  requested  to  abate  it,  but 
this  rule  is  not  applicable  where  the  nuisance 
is  a  public  one  as  the  creation  of  a  slippery 
H»o  In  the  sidewalk  by  laying  ornamental  tiles 
for  advertising,  etc.,  (or  the  nuisance  is  a  pab- 
Ue  one.  and  o^  tbo  monicipalltj  could  enforce 
abatement 

11.  Damages  «=>l32(7)-<5,000  award  to  la- 
Jarod  wonaa  not  excessive. 

Where  as  a  result  of  a  fall  a  woman  who 
was  earning  $10  to  $14  per  week  was  inea- 
padtated  for  a  year,  at  the  end  of  wliich  &ne 
MiM  could  earn  only  $10  to  $12  a  month,  thongb 
wages  had  increaaed  and  she  bad  to  have  as- 
aistance  at  her  toilet  because  ber  right  arm 
was  permanentiy  disabled  so  that  it  could  not 
l>e  elevated,  and  she  was  usable  to  stand  for 
any  length  of  time  or  rest  on  her  Iinee,  the 
cap  of  which  bad  been  broken,  an  award  of 
$6,000  waa  not  excessive. 

Appeal  tnm  Circuit  Goort,  Campbell 
County. 

Action  by  Margaret  E.  Scbmit  against  the 
Cnty  of  Newport  and  another.  From  a  Judg- 
ment for  plaintiff,  defendants  ^peal.  Af- 
firmed. 

William  A.  Burkamp  and  Brent  Spence, 
both  of  Newport,  for  appellants. 

P.  J.  Byan  and  George  Hendd,  bodi  of 
Newport,  for  appellee. 

BURT,  O.  J.  This  action  by  the  appel- 
lee^ Uargaret  B.  Schmlt,  against  the  appel- 
lants, city  of  Newport  and  the  Frankel 
Amusanent  Company,  bad  for  its  purpose  the 
recovery  of  damaga  whidi  she  avers  that  she 
sustained  on  account  of  personal  Injuries  re- 
ceived iriien  she  slipped  and  fell  upon  the 
sidewalk  in  front  of  the  theater  owned,  con- 
ducted,  and  controlled  by  the  Franks  Amuse- 
nmt  Company,  and  whldi  bore  the  name  of 
the  "HippodromeL"  The  sidewalk,  at  Oie 
pc^t  whwe  the  appellee's  feet  slipped  from 
und»  her  and  she  fell  upon  it,  ia  about  12^ 


feat  In  widdi,  and  all  of  It  la  conatmcted  -of 
cement,  except  a  strip  27  feet  In  loigtb  and  8 
feet  In  width,  which  immediately  adjoins  the 
property  line  In  front  of  the  entrance  to  the 
theater,  and  atends  into  the  irtdewalk  to  the 
distance  of  3  ftoet,  and  tiUs  strip  is  made  of 
tUes.  The  entrance  Into  Oie  theater  from  the 
sidewalk  Is  through  a  IfAby,  which  is  also 
paved  with  tllea,  and  the  portltm  of  the  de- 
walk  made  of  tiles  is  a  continuation  of  the 
floor  of  the  iabbj.  TbB  hasla  of  the  elaim  for 
recovery,  as  alleged  In  the  petition  aa  amend- 
ed, is  Out  the  sidewalk  nprai  wfaidi  the  ap* 
pellee  fttU  and  was  injured  waa  a  sitewalk 
in  the  dty,  under  its  managonent  and  con- 
trol throiu^  its  o&eetB,  whose  duty  it  was 
to  maintain  it  In  a  reasonably  safe  coadltl<m 
for  trav^  by  pedestrians,  and,  though  under 
snCh  duty,  the  city  permitted  the  Hiiq>odrome 
Amusement  Company,  which  In  April,  1015, 
«ected  fb»  building  in  which  the  theater  i« 
conducted,  to  ranove  the  cemoit  sidewalk 
in  front  of  the  building  and  adjoining  its 
property  line  to  a  width  of  8  feet  and  a 
lenglii  of  27  feet,  and  to  substitute  for  the 
removed  cemmt  a  surface  made  of  smooth, 
glazed,  and  sllKwry  tllee,  with  a  grade  from 
the  property  line  to  the  cemait  of  me-half 
inch  to  the  foot,  and  that  the  portion  of  the 
rtdewalk  thus  constructed  of  tiles  was  ren- 
dered dangerous  and  unsafe  for  travel  by 
pedestrians,  ordinarily  shod,  by  reason  of 
the  glazed,  slippery,  and  slick  condition  of 
title  surface  of  the  tiles,  and  the  slanting  sur- 
face given  to  It  by  the  grade  upon  which  It 
was  constructed  from  the  house  line  to  where 
It  Joined  the  cement  portion  of  the  sidewalk, 
and  It  was  this  dangerous  and  unsafe  con- 
dition whidi  caused  the  appellee  to  slip  and 
fall  and  injnre  herself.  The  tiled  portion 
of  the  sidewalk,  which  was  formed  by  per- 
mitting the  HlppodrtMue  Amusement  Com- 
pany to  extend  the  floor  of  its  lobby  into 
the  sidewalk  to  a  distance  of  8  feet,  with  the 
grade  as  above  stated,  was  ttie  portion  upon 
ffhldi  the  appellee  waa  walking  at  the  time 
her  feet  slipped  from  under  her  and  she  felL 
The  tiles  composing  the  strip  were  white  in 
color,  except  in  the  center  of  the  strip,  and 
Immediately  Id  fnmt  of  the  lobby,  the  word 
''Hippodrome"  was  constructed  of  tiles  of 
a  different  color.  The  tiled  portion  of  the 
iddewalk  and  the  name  of  the  theater  Insert- 
ed In  it  were  for  the  special  benefit  of  the 
ownw  of  the  theater  building  and  the  busi- 
ness conducted  in  it  in  the  way  of  an  adver- 
tisement of  the  building  and  its  business. 
On  the  20th  day  of  June,  1016,  the  appellant 
Frankel  Amusement  Company  became  or  at^ 
sumed  to  be  the  owner  of  the  building,  con- 
trolled and  conducted  Its  business  In  It  until 
March  16,  1017,  when  appellee  received  the 
Injuries  complained  of.  There  was  some  evi- 
dence to  the  effect  that  the  tiled  portion  of 
the  sidewalk  was  in  the  same  condition  when 
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appellee  fell  upon  It  aa  wlien  It  was  first 
constructed,  except  that  from  vse  It  bad  be- 
come  more  slick,  and  tberefore  more  nnaate 
and  dangeroua  It  waa  averred  that  tbe  city 
and  Its  officers  at  all  times  knew  of  the  dan- 
eerons  and  unsafe  condition  of  the  sidewalk, 
caused  by  the  tiled  portltm  of  it,  or  by  tbe 
exercise  of  ordinary  care  wonld  bave  known 
of  It,  and  negligently  failed  to  remedy,  or 
cause  to  be  remedied,  the  defects  In  It  so  as 
to  render  it  reasonably  safe  for  travel,  and 
the  Frankel  Amusement  Company  knew  of 
Its  Injurious  character  at  all  times  prevtons 
to  tbe  Incnrrence  of  tbe.  Injuries;  but  main- 
tained and  osed  the  tiled  portion  of  It  for 
Its  own  special  boieflt,  and  n^lgently  failed 
to  remove  the  ttlea  firom  the  sidewalk,  or  to 
otherwise  take  precautions  to  render  that 
portion  of  the  sidewalk  reasonably  safe  for 
pedestrians,  and  negligence  of  the  city  and 
the  amusement  company,  as  before  stated, 
was  the  proximate  cause  of  the  Snjuries 
which  the  appellee  received.  Tbe  foregoing 
contentions  of  appellee  were  denied  by  the 
answers  of  the  appellants,  and  the  trial  re- 
sulted in  a  verdict  by  the  Jury  in  favor  of  ap- 
pellee against  the  city  tor  tbe  sum  ct  f  1,000 
in  damages,  and  against  the  Frankel  Amuse- 
ment Company  for  tbe  sum  of  ¥4.000,  and 
each  have  appealed. 

[1,  V  (a)  At  tbe  eonclnslcm  of  tbe  evidence 
for  the  plaintiff,  and  at  the  conclusiou  of  all 
tbe  evidence,  each  of  the  defendants  moved 
the  court  for  a  directed  verdict  In  its  favor, 
and,  these  motions  being  overruled,  each  of 
them  now  Insists,  as  a  common  ground  for 
the  reversal  of  the  Judgment,  that  the  court 
erred  In  thus  disposing  of  their  motions.  It 
Is  not  contended  nor  insisted  fi>r  either  of  the 
dpfendantg  that  the  dme  whliAi  had  expired 
from  the  construction  of  the  tiled  portion  of 
the  sidewalk  to  the  time  of  tbe  injury  or 
from  the  time  the  theater  came  under  the 
control  of  the  Franliel  Amusement  Company 
to  the  time  of  the  Injury  was  Insufficient  to 
charge  the  defendants  with  notice  of  Its  un- 
safe and  dangerous  condition,  and  to  have 
enabled  tliem,  with  the  exercise  of  ordinary 
diUgcnce,  to  have  remedied  the  alleged  unsafe 
condition,  but  it  Is  Insisted  for  each  that  the 
evidence  was  insufRcIcnt  upon  the  Issue  as  to 
tbe  unsafe  condition  for  travel  of  the  side- 
walk to  require  a  submission  to  the  jury.  It 
may  be  confessed  that.  If  there  were  no  con- 
tradictions in  tbe  evidence  upon  that  subject, 
and  all  of  the  evidence  conduced  to  prove  the 
conclusions  drawn  from  It  by  counsel  for 
defendants,  they  were  eminently  riglit  In 
their  contention,  but  when  tbe  evidence  as  to 
the  character  of  tbe  tiled  portion  of  the  side- 
walk, with  regard  to  its  condition  of  safety 
for  travel,  is  examined,  It  Is  apparent  that 
tbe  evidence  upon  that  subject  is  very  con- 
tradictory, and  made  necessary  a  submission 
to  tbe  jury  of  that  issue,  and  tbe  fact  that 
we  would  arrive  from  the  evidence  at  a  con- 
clusion different  from  that  at  vhidi  the  Jury 


arrived  is  aside  from  tbe  subject,  nor  win  a 
cmiclusion  upon  our  part.  If  we  had  been  the 
triers  upon  the  Acts,  that  the  verdict  idtonld 
have  been  upon  the  issue  for  the  defendants, 
warrant  a  conclusion  that  the  Issue  ought  not 
to  have  been  submitted. 

tl,  4]  While  it  Is  not  expressly  prorea  that 
tbe  (Aty  authorized  the  owner  of  the  theater 
to  e:i^end  the  tile  floor  of  the  lobby  out  Into 
the  sidewalk  to  the  distance  above  stated, 
sndi  may  be  inferred  from  the  fact  that  tbe 
work  was  done  under  the  supervision  of  an 
inspector  for  the  city,  but  whether  tbe  city 
was  or  was  not  consulted  In  the  matter  is 
Imniaterlal,  since  the  duty  of  a  municipality 
to  keep  and  maintain  Its  sidewalks  in  a  rea- 
sonably safe  condition  for  public  travel  ap- 
plies to  tbe  entire  width  of  a  sidewalk,  and 
for  a  failure  upon  the  part  of  the  municipal- 
ity to  exercise  ordinary  care  to  keep  and 
maintain  Its  sidewalks  In  a  reasonably  safe 
condition  for  travel  by  pedestrians,  after  no- 
tice of  Its  unsafe  condition,  or  when  by  the 
exercise  of  ordinary  care  to  attend  to  Its  du- 
ties in  that  respect  it  wonld  have  bad  knowl- 
edge of  the  defective  condition  of  tbe  irtde- 
walk,  It  will  be  liable  for  injuries  sustained  by 
persons  on  account  of  such  unsafe  condition, 
If  sufficl«it  tlnie  has  elapsed  after  notice,  or 
after  it  Is  chargeable  with  notice^  wl^in 
which  to  have  reasonably  oiabled  it  to  have 
remedied  the  conditions.  Eagan  v.  Govii^ 
ton,  166  Ky.  82S.  179  S.  W.  1026;  Loalsvllle 
V.  Hough,  157  Ky.  648, 163  8.  W.  1101;  Cov- 
ington V.  Bclser,  123  S.  W.  249;  Guau  v.  Ack- 
erman,  166  Ky.  268,  179  S.  W.  217;  Dayton 
V.  Lory,  109  Ky.  94, 183  S.  W.  252;  West  Ky. 
Telephone  Co.  v.  E^arls,  78  S.  W.  017. 25  Ky. 
Law  Jtep.  1838. 

[E]  It  is  true  that  municipalities  are  not 
guarantors  of  tbe  safety  of  persons  upon  their 
sidewalkb  and  streets,  nor  does  one  have 
a  cause  of  action  merely  because  he  may  slip 
and  fail  upon  a  rtdewalk.  wboi  such  result 
is  not  caused  by  an  Inherent  dangerous  or 
unsafe  cmdltion  of  the  sidewalk,  nor  are 
defects  in  a  sidewalk  sufficient  to  support  a 
cause  of  action,  if  In  spite  of  the  defects,  in 
the  opinion  of  reasonable  men  the  sidewalk 
is  reasonably  safe  for  public  travel,  nor  does 
the  fact  that  a  fall  of  rain  or  snow  upon  an 
otherwise  safe  sidewalk  makes  it  slippery 
give  a  cause  of  action  to  one  slipping  down 
upon  it  Many  cases  supporting  these  doc- 
trines are  cited  by  the  appellants,  and  of  the 
results  in  those  cases  we  have  no  contro- 
versy, but  the  Instant  case  does  not  aeem  to 
come  within  the  principles  applicable  to  the 
facts  of  either  of  the  cases  cited.  There  were 
witnesses  who  deposed  that  tbe  tiled  surface 
of  the  strip  of  the  lobby  floor,  which  extended 
out  into  the  sidewalk,  was  as  "slick  as  glaas," 
that  It  was  "intensely  slick."  and  that  It  was 
"slippery,  very  slippery."  There  was  evidence 
tending  to  prove  that  the  tiles  had  a  bard, 
very  smooth  and  glazed  surface  which  ren- 
dered them  Inherently  alick,  and  made  one 
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ordinarily  shod  nnable  to  retain  tbe  footing 
upon  it  necessary  to  enable  him  to  escape 
falling.  It  waa  proven  that  fonr  or  five  other 
persons  had  slipped  down  upon  it  previous 
to  the  miabap  of  the  idaintltt.  A  wttnesi  de- 
posed that  its  slIclmesB  was  similar  to  a 
piece  of  tile  bronght  op  in  the  record,  and  this 
piece  Is  very  hard,  glazed,  and  alicfc.  From 
this  Inherent  condition  of  the  tiles,  taken  In 
connection  with  the  fact  that  the  surfaoe 
was  slanting  to  the  extent  that  it  was  1% 
Inches  lower  where  It  Joined  the  cement  than 
at  tlie  house  line,  which  was  a  distance  of 
only  3  f^t,  it  cannot  be  said  that  as  a  mat- 
ter  of  law  it  was  reasonably  safe  for  pnbllA 
travel.  There  was  other  evidence  which 
tended  to  prove  that  the  tiles  of  which  the 
strip  npon  the  sidewalk  was  constructed  were 
not  too  slick  to  enable  a  pedestrian,  shod  in 
tbe  ordinary  way,  to  pass  safely  over  It,  and 
there  was  other  evldotce  whldi  tended  to 
prove  that  the  tiles  did  not  have  the  glaeed, 
slide  condition  contended  fOr  by  the  plain- 
tiff, lliere  was  also  evidence  whlcii  tended 
to  prove  that  tbe  ose  of  the  sidewalk  had 
rendered  tbe  tiled  portion  of  It  very  much 
slicker  than  It  originally  was,  and  that  this 
condition  had  existed  for  a  long  period  be- 
fore the  mishap  to  tbe  plaintiff.  Under  this  ' 
state  of  evldmce,  the  lame  as  to  tbe  reason- 1 
able  safety  of  the  sidewalk  at  that  point  for 
travel  by  pedestrians  was  an  Issue  for  the 
jury,  and  which  the  court  could  not  take 
away  from  it,  as  tbe  defendants  Insisted  that 
It  should,  without  Mitlrely  Ignoring  a  very 
considerable  portl<m,  and  probably  a  pre- 
pondering  portion  of  tbe  evidence.  City  of 
I>ebau<ni  v.  Oraves,  178  Ey.  749,  109  B.  W. 
lOM,  I*  R.  A.  1918B,  1016;  City  of  Day- 
ton T.  Lory,  supra.  Tbe  Uablll^  of  tbe 
Frankel  Amusement  Company  as  an  abutting 
property  owner  for  the  unsafe  coi^tlon  of 
tbe  sidewalk  In  front  ct  tts  property  will 
be  hereafter  considered. 

[f,  J]  (b)  In  addition  to  the  foregoing 
ground  it  is  insisted  for  the  Frankel  Amuse- 
ment  Company  that  ft  verdict  should  have 
been  directed  In  its  favor,  because  of  a  fail- 
ure of  the  evidence  touching  Its  connection 
with  the  property.  Tbe  petition  alleged  that 
the  Hippodrome  Company,  when  the  owner 
of  the  building  extended  the  floor  of  the  lob- 
by Into  tbe  sidewalk,  as  heretofore  stated, 
and  tbe  Frankel  Amuseutent  Company  there- 
after assumed  the  ownership,  occupancy,  and 
contrc^  of  the  building,  and  appropriated  tbe 
use  of  the  tiled  portion  of  the  sidewalk  for 
its  own  special  use  and  benefit,  and  that  of 
its  business,  and  maintained  tbe  tiled  por* 
tlon  of  the  sidewalk  In  its  dangerous  and  un- 
safe condition  for  travel.  If  that  portion  of 
the  sidewalk  was  in  the  condition  contended 
for  by  ai^Uee,  it  was  a  public  nuisance,  and 
both  the  creator  and  the  maintainer  of  such 
nuisance  la  liable  for  the  damages  resulting 
to  persons  therefrom,  if  It  was  a  nuisance 
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created,  if  It  thereafter  became  snch  by  fail- 
ure and  neglect  to  maintain  it  In  a  reason- 
ably safe  condition  for  public  travel,  a  subse- 
quent owner  or  lessee  who  appropriates  it  for 
his  own  use  Is  liable  for  the  Injuries  caused 
by  It.  Hence,  although  la  the  former  opin- 
ion of  this  court  in  this  case,  In  184  Ky.  3^, 
212  S.  W.  113,  it  inadvertently  treated  the 
Frankel  Amusement  Company  as  both  crea- 
tor and  maintainer  of  the  alleged  nuisance, 
the  inadvertent  statement  Is  loimaterial, 
since  the  evidence  shows,  without  contradic- 
tion, that  the  latter  company  was  either 
owner  or  lessee  of  the  building,  and  in  control 
of  It  at  the  time  of  the  mishap  to  appellee, 
and  there  is  no  pretense  that  it  was  unable 
for  any  reason  to  abate  tbe  nuisance,  nor 
any  dalm  made  that  It  was  absolved  from 
liability  by  reasmi  of  no  notice  or  request 
to  It  to  abate  the  nuisance  before  the  incur- 
rence of  tbe  injury.  In  fact.  It  offeired  oppn 
tbe  trial  an  instruction  In  substance  advis- 
ing the  Jury  that  it  was  tbe  duty  of  tbe 
Frankel  Amusemait  Company  to  maintain 
the  tiled  strip  in  a  reasonably  safe  condition 
for  public  travel.  Under  the  facte  of  this 
case,  the  Frankel  Amusement  Company  would 
not  be  liable  for  an  injury  on  account  of 
the  alleged  nuisance,  unless  it  continued  and 
maintained  it  for  Its  own  q)eclal  use  and 
bmeflt,  or  that  of  Its  building  and  business, 
and  Diligently  failed  to  maintain  it  in  a 
reasonably  safe  omdltton  tor  tmvei  by  pe- 
destrians: 

[S]  Of  course,  It  will  be  conceded  that  an 
occupant  of  abutting  property.  Trhetiier  the 
owner  or  lessee,  is  not  liable  for  defects  to 
the  dde\valk  which  he  did  not  create,  nor  for 
a  failure  to  repair  a  sidewalk  If  he  did  not 
cause  the  necessity  tberefbr.  Webster  v.  C  & 
O.  Ry.  Co..  106  8.  W.  940.  82  Ky.  I4w  Rep. 
404. 

[I]  If,  however,  one  creates  a  nntaance  up- 
on a  sidewalk,  he  will  be  liable  for  the  conse- 
quences In  the  way  of  Injuries  to  individuals 
caused  by  the  nuisance.  Hence,  if  an  abut- 
ting property  owner  creates  a  nnlaance  upon 
tbe  sidewalk  In  front  of  his  premises,  be 
will  be  liable  for  the  injuries  caused  by  it, 
and  further,  if  he  creates  a  servitude  upon 
the  sidewalk,  which  is  in  addition  to  tbe 
general  use  the  public  may  make  of  the  side- 
walk, and  which  is  for  the  exclusive  benefit 
of  himself  or  of  his  property,  he  la  under  a 
duty  to  BO  maintain  it  that  It  will  not  be- 
come a  nuisance,  and,  if  he  fails  to  do  so, 
he  will  be  liable  in  damages  to  one  of  the 
public  who  suffers  Injuries  because  of  his 
failure  to  maintain  It  In  a  way  which  will 
make  it  in  a  reasonably  safe  condition  for 
tbe  travel  of  the  public  who  use  tbe  sidewalk. 
Ix>ulsville  V.  Metropolitan  Realty  Co.,  168 
Ey.  204,  182  8.  W.  172 ;  Hippodrome  Anmse- 
ment  Co.  t.  Garius,  175  Ey.  783,  18S  S.  W. 
113,  L.  R.  A.  1918E,  377;  Stephens'  Adm'r  v. 
Deickman.  158  Ky.  337,  164  S.  W.  931.  61  L. 
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niTU.  120  K7.  483,  9r  8.  W.  266.  2T  K7.  Law 
Rep.  90S,  IIT  Am.  St  Sep.  693;  Yamey  t. 
Covington,  16B  Ky.  662.  160  S.  W.  173;  Haiv 
rodsburg  r.  Vanarsdall.  148  Ky.  607.  147 
B.  W.  1.  A  ^miliar  ezainple  of  tacti  aerrl- 
tndes  and  the  consequent  liability  of  tbe 
abntting  owner  who  creates  them  Is  where  a 
cellar  door,  or  coaUude,  or  sectlw  of  the  side- 
walk Is  composed  of  glass,  or  other  transpar- 
ency for  the  ben^t  of  the  property  of  the 
abutting  owner,  or  a  covered  gutter  across 
the  sidewalk  to  carry,  away  tbe  water  from 
the  house  of  an  abutting  owner.  Bnt  the 
liability  of  a  sabseqnent  owna  of  property 
or  a  tenant  or  lessee©  of  property  for  a  nui- 
sance upon  or  attached  to  tbe  property  which 
was  CTeated  by  the  orlgbial  owner,  or  in  case 
of  a  tenant  or  lessee  by  the  omier  previous 
to  its  occnpancy  by  tbe  lessee  is  a  anbjeet  of 
wide  divergence  of  opinion  bi  the  different 
jnrladictlons.  In  some  Jurisdictions  It  is 
held  tbRt  no  liabUlly  attaches  to  a  tenant, 
lessee,  or  sabaeQuent  owner  for  a  nuisance 
existing  when  he  takes  possession  or  control 
of  the  property,  except  mcb.  as  arises  from 
his  negligence  In  the  use  of  the  subject  of  the 
nuisance.  In  oQiers  it  la  held  tiiat  a  snbse- 
qa«it  owner,  lessee,  or  tenant  Is  liable  for 
continuing  a  nuisance  which  existed  when 
his  occupan<^  b^n,  if  be  has  knowledge  of 
Its  injurious  tendaides',  and  such  knowledge 
is  sufficient  to  fix  a  Uablllty  upon  him  with- 
OQt  ftarthOT  notice  or  request  to  abate  it 
Southern  B.  Co.  v.  Plott,  131  Ala.  312,  31 
South.  83;  Willitts  v.  Chicago,  etc..  Co..  88 
Iowa.  281,  65  N.  W.  813,  21  U  B.  A.  608;  Un- 
ion Trust  Go.  V.  Cuppy,  26  Kan.  764;  Pinney 
T.  Berry,  61  Mo.  860;  Dlckatm  v.  Chicago, 
etc.,  Co.,  71  Ho.  676;  Nlcket  v.  St.  Louis,  etc., 
Co.,  135  Mo.  App.  661,  U6  S.  W.  477;  Ahern 
V.  Steele.  115  N.  Y.  203,  22  N.  B.  103.  6  L.  B. 
A.  449,  12  Am.  St.  Bep.  778. 

[10]  In  other  Jurisdictions  it  Is  held  that  a 
suhsequoit  owner  or  lessee  Is  not  liable  for 
a  nuisance  which  the  former  owner  or  land- 
lord created  until  he  has  been  reqv»ted  to 
abate  It.  and  such  has  been  the  general  rule 
adhered  to  by  this  court,  but  the  facts  In  nei- 
ther of  the  adjudicated  cases  bear  any  rtm- 
ilarity  to  the  facts  of  this  caaa  West  Bros. 
T.  U  C.  ft  L.  B.  B.  Co..  8  Bush,  405;  Gleason 
V.  Schneider,  7  Ky.  Law  Bep.  834;  Bay  v. 
Sellers,  1  Duv.  256;  Glenn  v.  Crescent  Coal 
Co.,  146  Ky.  137,  140  S.  W.  43,  87  L.  B.  A. 
(N.  S.)  107;  Ireland  v.  Bowman,  114  S.  W. 
338;  Central  Consumers'  Co.  t.  Flnkert,  122 
Ky.  729,  92  S.  W.  067, 13  Ann.  Gas.  105.  It 
will  be  observed  that  the  nuisance  com- 
plained of  In  each  of  the  foregoing  cases  was 
either  a  purely  private  one,  or  one  where  the 
circumstances  were  such  as  good  faith  re- 
quired a  request  for  an  abatonent  and  an 
opportunity  on  the  part  of  the  complainant  to 
do  so.   In  the  latter  cited  case  it  was  said: 

*The  doctrine  is  also  recogniaed  that  the 
continuer  of  tbe  nuisance  Is  liaUe  without  a 


request  to  remove  it,  if  by  some  positive  act  he 
adopts  it,  or  the  nuisance  reaolts  from  tbe  vie, 
rather  than  fiom  the  erection  itself." 

In  line  wfth  that  decision  are  the  cases 

which  h<dd  that  no  notice  is  necessary  to  a 
subsequent  owner  or  lessee  of  the  existence 
of  a  nuisance  created  by  tbe  former  owner  ox 
landlord  where  the  subsequent  owner  or  let* 
see  appropriates  tbe  nnlsanoe  to  his  own 
use  and  continues  and  maintains  it  for  bis 
own  purposes,  or  where  the  continued  use 
of  it  is  In  itself  a  nuisance.  Whltenack  t. 
PhUaddidiia,  etc..  Co.  (O.  a)  67  red.  001; 
Walter  v.  Wicomico  County  Oom*ra«  86  Hd. 
386.  This  is  atf  de  ftom  the  dottrlne  of  those 
cases  which  hold  that  a  tenant  or  occupant  of 
premises,  who  baa  the  eontnd  ct  than,  is,  so 
far  as  third  persons  are  concenied,  to  be  »• 
garded  as  the  owner,  and  is  therefore  prima 
Cade  liable  ft>r  all  nuisances  up<m  the  pre^^ 
Ises  injurious  to  tbe  adjacmt  owners,  and 
tw  all  injuries  which  arise  from  defects  of 
repairs  in  the  pr^nises  or  their  ai^iroaches. 
Chicago  T.  O'Brennan,  66  IlL  160;  Oakbam 
r.  Holbrook,  11  Oush.  (Mass.)  302;  Fisher 
r.  Thlrkell.  21  Mich.  1,  4  Am.  BcPl  422;  Tate 
V.  Mo.,  etc.,  B.  Ca.  64  Mo.  140;  COancr  t. 
Bryne^  66  N.  T.  120,  16  Am.  Bep.  881. 

The  rule  which  applies  to  the  liability  ctCa 
subsequent  owner  or  a  lessee  of  premises  on 
accotmt  of  a  private  nuisance  does  not  mem 
to  be  applicable  tai  a  case  presenting  tacts 
slmllftr  to  the  Instant  me,  where  the  mUr 
Buice  is  a  public  one,  and  Is  in  a  puUlc  street 
and  sidewalk  of  a  city,  and  where  onl;  tiw 
municU)ality  could  enforce  an  abatooent,  and 
where  a  private  individual  would  have  no 
cause  of  acti<m  on  account  of  the  nuisance 
except  by  reason  of  some  q>ecial  injury  re- 
ceived by  him.  In  Leahan  v.'  Cochran,  178 
Mass.  566,  60  N.  El.  382,  63  L.  B.  A.  891,  86 
Am.  St.  Bep.  506,  It  Is  expressly  held  that  a 
subsequent  owner  of  property  does  not  have 
to  have  notice  nor  request  to  abate  a  nuisance 
which  Is  attached  to  the  property,  to  create  a 
liability  for  the  consequences  of  It  if  the  nui- 
sance Is  a  public  one,  and  this  doctrine  Is 
sustained,  at  least  In  principle,  by  Davie  v. 
Levy,  39  La,  Ann.  551,  2  South.  395,  4  Am. 
St  R^.  226,  and  Yaughen  v.  Buffalo,  etc., 
Ry.  Co.,  72  Hun,  471,  25  N.  Y.  Sopp.  246. 
This  seems  to  be  the  Jnst  rule  where  the' sub- 
sequent owner  or-leesee  has.  knowledge  of  the 
hurtful  character  of  the  nuisance.  There 
could  be  no  question  that  the  tiled  extension 
of  the  lobby  floor  in  the  sidewalk.  In  front  of 
the  entrance  to  the  theater,  with  tbe  name  ot 
the  theater  constructed  therein,  In  the  instant 
case  was  a  servitude  Imposed  upon  tbe  side- 
walk for  the  special  and  exclusive  benefit  of 
the  theafer  and  of  the  owner  or  lessee  there- 
of, and  the  occupant  of  the  buUdIng  who  was 
In  control  ot  it,  and  who  received  the  bene- 
fits of  the  additional  servitude  upon  the  side- 
walk, was  necessarUy  under  obligation  to  use 
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c«diBax3r  care  at  least  to  itmlntiiln  tSta  servi- 
tude In  tile  manner  bo  aa  not  to  rendsr  tbe 
ridewalk  daagennia  and  onsafa  tot  travel, 
and  tlie  location  of  tbe  object  tanimelns  the 
aerrttoda  Is  such  as  to  dlapti  any  contention 
aa  to  who  waa  maintaining  It,  and  for  whose 
benefit  it  existed,  raiere  could  be  no  doobt 
of  the  apiffopiiation  of  It  by  the  ocenpant  ot 
tbe  building  in  the  ctmdact  ot  its  buirtneaa  aa 
a  tlieater,  as  there  waa  no  conflict  in  the  evi- 
dence upon  that  aubject,  aM,  If  it  ahould  be 
insisted  that  It  compoaed  a  portico  d  the 
aldewaU;  that  the  occupant  of  the  building 
could  not  abate  the  nnlaance  without  tbe  oon- 
aent  of  tbe  city,  yet  there  were  other  practi- 
cal means  of  rendering  It  harmless  and  rea- 
sonably aafe  for  travel,  and  whldb  could  have 
been  miuSe  use  of  hy  the  ocenpant  of  the 
property  wltbont  the  cfHiBent  of  any  <mi&  Ko 
complaint  la  made  ci  the  tnatmctloa  whldi 
flzed  the  llaUU^  of  the  FrankiA  Amoaement 
Company,  and,  as  before  aald,  an  Inatmctlon 
offered  by  U  was  aubatantlaUy  the  aame  as 
that  given  aa  to  Ita  UaUllty  on  aocoont  <tf  the 
alleged  noteanca. 


[11]  ((9  The  app^ee,  as  the  ocaiseauencea 
of  tbm  Injnsy,  waa  unable  to  do  any  work 
tor  more  than  a  year.  The  evidence  for  her 
piDvra  tb&t  ixet  right  arm  la  permanently  dis- 
abled, her  ri^t  kneecap  waa  fractured  by  the 
fan,  and  a  consldeTable  unnatural  growtti  has 
oome  iQKm  It,  which  renders  tbe  injury  to  It 
a  pwmanent  oae.  She  suffered  and  has  con- 
tinued to  aafler  a  great  deal  of  pain.  -  At  the 
time  of  the  Injury  her  avocattMi  rewarded 
bet  with  912  to  914  pw  week,  and  after  a 
year  ot  total  InabUity  to  work  She  la  now  un- 
aUe  to  earn  more  than  910  to  $12  per  month, 
and  at  a  much  h^her  rate  of  wages  than  ex- 
isted at  the  time  ot  the  Injurlcfs.  She  has 
to  have  assistance  in  dressing  her  hair  and 
bathing  her  pmon,  on  account  of  the  Injury 
to  her  right  arm,  whldi  she  cannot  elevate 
txom  her  sldft  Tbe  Injury  to  her  knee  rai- 
ders her  unable  to  stand  for  any  omslderable 
length  of  time,  or  to  rest  upon  her  knee. 
Hence  we  cannot  say  that  tbe  damages  al- 
lowed were  excessive. 

Tbe  Judgment  la  thereftm  afOrmed,  with 
damages. 
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BONFILS  V.  MARTIN'S  FOOD  SERVICE 
CO.    (No.  22446.) 

(Sapreme  Court  of  Missouri,  la  Banc.  April  1* 
1921.  Behearing  Duiied  May  24,  1921.) 

Landlori  and  teaaot  ^290(2)— Lestae  who 
hold!  over  with  knowladge  that  lease  oannot 
b»  renawed  guilty  of  unlawfvl  detainer. 

Lessee,  vho  remained  in  posseasion  after 
expiration  of  lease  with  knowledge  that  prior 
to  expiration  thereof  lessor  bad  leased  the 
premises  to  third  persons,  could  not  defend  un- 
lawful detainer  on  ground  that  he  relied  upon 
lessor's  promises  to  renew  lease,  and  that  the 
holding  over  was,  by  virtue  of  the  oral  permis- 
sion of  lessor,  and  not  willfully  or  anlawfully, 
under  Bev.  St.  1009,  |  7657.  prorldinff  that  a 
tenant,  who  willfully  and  without  force  holds 
over,  ahsll  be  deemed  gaU^  of  an  unlawful  de- 
tainer. 

Apiwal  from  Circuit  Conrl;  Jadcaon  Oonn- 
ty;  W,  O.  Thomas,  Judge. 

Suit  by  F.  O.  BonQls  against  Martin's  Food 
Service  Comi^Dy.  Judgment  was  rendered 
for  plaintiff  In  the  Justice  court,  but  was 
reversed,  and  Judgment  rendered  for  defend- 
ant in  the  circuit  court,  and  plaintUf  appeals. 
Judgment  of  drailt  conrt  reversed,  and  canae 
remanded. 

This  is  an  unlawful  detainer  suit,  Institut- 
ed by  the  plaintiff  against  the  defendant  for 
the  possession  of  the  premises  described  in 
the  complaint,  located  la  Kansas  City,  Mo. 
The  suit  was  Instituted  before  Caslmir  J. 
Welch,  Justice  of  the  peace,  within  and  for 
the  Sixth  district,  in  Kaw  townahlp,  Jackson 
county,  In  which  the  pr<^rty  is  situated. 

The  complaint  alleges  that  the  plalntifF 
was  the  owner  of  the  property  and  that  on 
January  1,  1916,  by  written  lease  he  leased 
the  premises  to  the  defendant  for  a  period 
of  five  years,  from  and  Including  January  1, 
1915,  to  and  including  December  31,  1919,  at 
a  rental  of  $258.33  per  month.  The  com- 
plaint also  charged  that  the  defendant's  lease 
had  expired  by  limltattoDs,  and  that  he  will- 
fully and  unlawfully  retained  the  possesalw 
of  the  premises  after  said  expiration  of  the 
lease,  and  refused  to  restore  the  possession 
thereof  to  the  plaintiff,  as  required  by  the 
terms  of  said  lease,  and  prayed  Judgment  for 
the  restoration  of  the  premises,  and  ¥5,000 
damages,  rente,  etc. 

The  cause  was  tried  in  the  Justice  court, 
and  a  Judgment  was  rendered  for  the  plain- 
tiff and  defendant  attempted  to  appeal  the 
case  to  the  circuit  court,  .which  was  denied 
by  the  Justice  and  after  some  time,  and 
through  many  legal  proceedings,  the  cause 
Anally  reached  the  circuit  court,  which  up- 
on trial  there  resulted  in  a  Judgment  for  the 
defendant,  and  the  plaintiff  duly  appealed 
the  case  to  this  court 

The  cause  had  a  dieckered  carera-  In  both 


fb«  Justice  court  and  In  the  ctrcnit  court; 
wbldi  presents  many  le^l  proposltims  for 
determination  to  this  conrt,  but  trom  the 
▼lew  we  take  of  the  case  there  Is  but  one  of 
tbem  which  we  deem  worthy  of  consldera- 
tloo,  as  It  fully  disposes  of  the  case,  all  the 
others  relate  only  to  matters  of  practice  In 
the  Justice  court  and  the  circuit  court,  wbidi 
are  governed  by  statutory  provlstois;  but 
none  of  them  touclk  the  me^ts  of  tbe  case, 
excepting  the  one  to  be  considered. 

Tbe  evid«ice  for  the  defendant  practlcallr 
concedes  the  foregoing  facts,  pnrtMUy,  more 
accurately  speaking,  It  does  not  tend  to  deny, 
any  of  those  facts,  but  seeks  to  evade  tin  le- 
gal effect  of  tbe  same,  by  Introducing  test^ 
mony  tending  to  show  that  some  time  prior 
to  September,  1919,  the  [vesldent  of  the  de- 
fendant company  had  a  talk  with  plain- 
tiff, locdEing  toward  a  renewal  of  the  lease, 
but  nothing  came  of  that,  because  the  latter 
was  not  In  Kansas  City  any  more,  until  the 
early  pert  of  November,  1919.  but  during  the 
latter  month  they  did  meet  and  telked  over 
the  matter  of  renewing  the  lease,  and  the 
president  of  the  defendant  company  testified 
that  they  practically  agreed  orally  upon  ttie 
terms  of  the  renewal,  which  was  denied  by 
the  plaintiff.  But  at  all  events  no  actual 
renewal  was  executed.  The  defendant's  testi- 
mony tended  to  show  that  while  the  terms  of 
the  negotiations  for  the  raiewal  of  the  lease 
were  still  pending,  the  plaintiff,  on  November 
16, 1919,  executed  to  Charles  H.  and  Dora  C. 
Surber  a  wrlttoi  lease  tm  the  prasiiaes  for  a 
period  Of  five  years  at  $8B0  per  month,  from 
and  after  the  expiration  of  the  defendant's 
lease,  which  was  December  SI,  1919. 

The  defiendant^B  evidence  also  traided  to 
show  that  It  bad  a  very  expoislve  plant  in- 
stalled in  the  plaintiff's  building,  and  fliat  he 
had  one  or  two  other  opportunities  to  lease 
another  building  fbr  his  business,  and  would 
have  done  so,  had  it  not  been  for  the  fact 
that  be  was  led  to  believe  that  he  was  $th 
ing  to  procnre  a  renewal  of  the  plalnttff'B 
lease,  also  that  defendant  had  an  offer  on 
November  1,  1919,  to  sell  bis  business  as  ea> 
tablished  in  the  plaintiff's  bidldlng  for  a  prof- 
it of  $3,000  bonus  for  the  good  will  of  the 
defendant,  but  that  offer  fell  through  because 
the  plaintiff  failed  to  renew  the  lease,  etc 

I  think  this  Is  a  favorable  statemeit  of 
the  case  for  both  parties  as  the  record  war- 
rants, althou^  fha  record  ooveni  about  180 
pages. 

There  Is  but  a  dngle  legal  proposition  pre- 
B«ited  by  this  record  which  demands  our  con- 
sideration, as  all  ttie  other  questions  are  sub- 
ordinate to  and  must  give  way  to  its  legal 
effect 

Frank  M.  Lowe  and  Kenneth  McC.  De 
Weese,  both  of  Kansas  City,  for  appellant 

Wilkinson  &  Wilkinson  and  Cook  &  Goe- 
sett,  all  of  Kansas  City,  for  respondent 
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WOODSON,  J.  (aftar  atatlng  tbe  facts  as 
above).  I.  Tills  ease  Is  fxuitrolled  by  section 
7667,  B.  S.  11)09,  ud,  In  so  far  as  It  Is  bere 
material,  reads  as  follows: 

"When  any  person  shall  wOlftilly  and  wlt&oat 
force  hold  orer  any  lands,  tenements  or  other 
poBBCBsions,  after  the  termiiiatloa  of  the  time 
for  which  they  were  demised  or  let  to  him,  or 
the  person  under  whom  be  claims,  *  •  * 
■hall  refuse  or  neglect  to  quit  such  posaeosion, 
such  person  shall  be  deemed  guilty  of  an  unlaw- 
ful detainer.** 

There  is  no  doubt  but  wbat  this  case  falls 
squarely  .within  the  prorislous  of  this  stat- 
ute, and  the  attempt  sd  defendant  to  sbow 
tbat  be  bad  bad  some  n^otiatlMiB  wttb  the 
plaintiff  looking  to  a  rebewal  of  the  lease 
does  not  take  the  case  from  the  operation  of 
the  statute.  TOere  is  no  pretoise  made  that 
a  renewal  was  in  fact  made,  nor  that  the 
negotiations  had  between  the  parties  were 
sufficient  In  legal  effect  to  Justify  a  court  of 
equity  to  spedflcally  enforce  Uiat  agreement, 
had  it  been  made. 

But  we  do  not  understand  that  counsel  for 
defendant  are  really  insisting  uiwn  that 
right,  and.  If  they  did,  It  would  be  unavail- 
ing, because  no  such  issue  is  made  by  the 
pleading,  nor  did  the  Justice  of  the  peace 
have  Jurisdiction  to  pass  upon  that  question, 
had  the  same  been  presented.  But  the  real 
contention  of  counsel  for  defendant,  as  I 
understand  It  to  be,  is  that  the  negottatitms 
had  between  the  plaintiff  and  defendant  loofc- 
Ing  to  a  renewal  of  the  lease  so  misled  the 
defendant  as  to  cause  him  to  bold  over,  and 
therefore  the  holding  over  was  not  willful 
or  unlawful. 

There  Is  oo  merit  in  this  contention,  for 
the  record  shows  that  as  early  as  Nov^ber 
1,  1019.  the  defendant  tried  to  sell  Its  busi- 
ness, but  could  not  effectuate  tbe  sale  because 
the  plaintiff  would  not  renew  the  lease,  and 
that  15  days  thereafter,  November  IB,  1919, 
tbe  plaintiff  actually  leased  tbe  premises  to 
Chas.  H,  and  Dora  C.  Surber  for  $350  per 
month,  for  a  period  of  five  years,  whldi  facts 
were  well  known  to  tbe  defendant. 

The  facts  in  this  case  are  so  radically  dif- 
ferent from  those  in  the  case  of  Ish  v.  Chil- 
ton. 26  Mo.  256,  cited  and  so  confidently  re- 
lied upon  by  counsel  for  the  reqrandent,  that 
tbe  most  casual  reading  of  it  will  show  that 
it  has  no  application  whatever  to  this  ease. 

Upon  those  facts 'It  cannot  be  seriously  con- 
tended that  the  defendant  held  over  after  tbe 
expiration  of  tbe  time  of  its  lease,  because  it 
believed  and  reUed  upon  tbe  plaintUTs  oral 
promises  to  renew  the  lease,  and  therefore 
it  was  holding  over  by  virtue  of  the  oral 
permission,  and  not  willfully  or  unlawfully. 

After  the  defendant  knew  tbe  plaintiff 
.would  not  renew  tbe  lease  to  it,  it  bad  about 
two  months  to  vacate  tbe  property,  accord- 
ing to  the  plain  terms  of  tbe  lease,  bad  it 
•sen  proper  to  have  done  so. 
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II.  In  oral  argnnftnt  some  question  was 
raised  as  to  the  Jnrisdlcti<m  of  tbls  court  of 
this  <naae  because  o^  tbe  amount  Involved, 
but  after  an  examination  of  the  record  we 
find  that  this  question  is  destitute  of  all 
merit,  for  the  reason  that  tbe  damages  ask< 
ed  for  In  the  complaint  are  |5,000,  and  under 
section  7674,  if  the  plaintiff  recovers,  that 
sum  will  have  to  be  doubled,  and  in  addition 
thereto  file  rents  amounted  to  several  thou- 
sand dollars,  making  tbe  amount  involved  con- 
siderably over  the  amount  which  ctmfers  Ju- 
risdictifm  upon  this  court 

III.  It  might  also  be  prc^wr  to  state  in  this 
connection  that  it  is  contended  by  counsel 
that  the  justice  of  the  peace  of  Eaw  township 
of  Jackson  county  had  no  Jurisdictltm  of  tbls 
cause,  but  they  in  no  way  present  any  facts 
showing  that  audti  charge  Is  true. 

For  tbe  reasons  stated  the  Judgment  of  tbe 
circuit  court  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  in  conformity  to  tbe 
views  herein  expressed. 

All  concur. 


QEYER  V.  DENHAIH  «t  •!.    (Ne.  13842.) 

(Kansas  Cfty  Court  of  Appeals.  UissourL 
March  7, 1031.  Behearing  Denied 
May  28,  1021.) 

1.  Landlord  aid  tssant  •Bsl-^elatlos  nay 
arise  from  privity  of  eoatract  or  privity  of 
estate. 

Lessee's  liability  to  lessor  may  arise 
privity  of  contract  from  his  express  covenant, 
or  by  privity  of  estate  on  an  implied  obligation. 

2.  Landlord  and  tenant  «=»208(2)— Lessae't 
assignee  liable  for  rent  ragardleBS  of  his  acta* 
al  eatry. 

Lessor's  acceptance  of  leases^  assignment 
to  third  person  made  third  person  liable  to 
lessor  for  rent  under  tbe  lease  without  regard 
to  whether  there  was  an  aetoai  entry  by  as- 
signee under  the  sssfgnment,  the  acceptance  of 
the  assignment  and  tbe  assignee's  legal  posses- 
sion implied  by  ownership  being  suffident 

3.  Landlord  and  tenant  «s»208  (4) —Lessee's 
assignee,  who  reassigned  lease  to  lessee,  lia- 
ble for  rent  for  period  ssbseqient  to  re- 
assignment. 

Where  lease  was  assigned  with  lessor's 
consent  subject  to  all  tbe  coTenants  in  tbe 
lease,  and  assignee  anbseqaently  reassigned 
lease  to  leasee,  tbe  assignee  was  liable  for 
tbe  rent  for  the  period  subsequent  to  reas- 
signment, since  the  covenant  to  pay  rent  as- 
sumed by  original  assignment  remained  an  ob- 
ligation, notwithstanding  reassignment. 

Appeal    from  -  Clrcolt    Court,  Jackson 
County;  Daniel  B.  Bird,  Judge. 
"Not  to  be  offldatly  pubUshed." 
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Action  b7  Elizabetli  Geyer  against  Clarence 
E.  Denbam  and  another.  Judgmeot  for 
plaintUt  and  defendants  aweal.  Affirmed. 

Smart  &  Strother,  of  Kansas  City,  for  ap- 
pellants. 

H.  H.  UcGIuer  and  Omar  B.  BoMnson, 
botb  of  Kansas  City,  for  respondoit 

ARNOLD,  J.  PlalntifT,  on  September  2, 
1909,  leased  to  Clarence  E.  Denham  the  east 
65  feet  of  lots  7  and  8,  block  7,  Vineyard's 
addition  to  Kansas  City,  Uo.,  for  a  pwlod 
of  99  years,  banning  October  1,  1909,  and 
ending  September  30,  2008. 

The  lessee  tmdertook  and  agreed  to  pay 
$000  rent  each  year  for  tbe  period  beginning 
October  1,  1909,  and  ending  September  30, 
1914,  and  $900  per  year  for  each  year  for 
the  period  beginning  October  1,  1914,  and 
ending  September  30,  1919,  and  $1,200  per 
year  for  the  period  beginning  October  1, 1919, 
and  ending  September  30,  2008,  payable 
quarterly.  Lessee  also  covenanted  to  pay  all 
taxes  both  general  and  special  and  in  he- 
fault  thereof  plaintiff  might,  at  her  option, 
I>ay  saTd  taxes,  general  or  special,  and  any 
other  charge  or  claim  against  the  property, 
and  that  lessee  should  be  bound  to  refund  to 
lessor  all  such  advancements  or  payments  so 
made,  together  vrith  8  per  cent  interest  iJer 
annum  from  the  date  of  such  payments.  The 
lease  further  provided  the  lessee  might,  at 
any  time,  subject  to  the  provisions  of  said 
lease,  sell,  assign,  Incumber,  sublet,  or  other- 
wise dispose  of  same.  On  December  31,  1909, 
lessee  assigned  said  lease  to  the  Ozark  In- 
vestment Company,  a  corporation;  the  con- 
sideration tlierefor  specified  in  the  assign- 
ment being  $2,000. 

By  the  terms  of  said  assignment,  the  as- 
signee accepted  the  same  subject  to  all  the 
terms  and  conditioDS  contained  In  said  lease 
to  be  perfospied  by  t^e  lessee  therein,  and 
-  the  assignee  expressly  covenanted  and  agreed 
to  observe  and  comply  with  all  the  terms  of 
said  lease  remaining  to  be  conqilied  with, 
by  lessee. 

November  6,  1010,  the  Ozark  Investment 
Company  asdgned  Qie  lease  to  Clarence  E. 
Denham,  In  which  said  assignment  the  fol- 
lowing daose  appears : 

"The  Bald  Clarence  E.  Denham  having  as- 
signed the  above-mentioned  lease  to  Ozark 
Investment  Company  on  December  31,  1909, 
for  the  parpose  of  holding  the  title  for  the  con- 
venience of  said  Clarence  B.  Denham,  this 
infltmment  is  made  for  the  purpose  of  recon- 
veying  said  title  to  said  Clarence  E.  Denham." 

The  suit  was  filed  against  Clarence  B. 
Denham  and  Oxark  Investment  Company  to 
recover  alleged  unpaid  rentals,  taxes  paid  by 
plaintiff  in  the  sum  of  $2,058.45,  and  interest 
thereon.  The  suit  was  filed  Uarch  28,  1917, 
and  resulted  in  a  Terdlet  and  jadgment  for 
^Bintlff  and  against  both  defendants  in  the 


sum  of  |S,65&45  and  interest,  $441.55, 
amounting  In  total  to  the  sum  of  $3,000. 

Defendant  Ozark  Investment  Company  ap- 
peals. 

The  answer  of  the  Ozark  Investment  Com- 
pany to  plalntiCTs  petitlw  Is  a  general  de- 
nial ;  and  a  special  defense  admits  the  as- 
signment of  the  lease  from  Clarence  10.  Den- 
ham to  the  company  on  December  81,  1909, 
but  alleges  that  said  assignment  was  exe- 
cuted and  delivered  to  said  company  without 
consideration ;  that  it  was  made  merely  for 
the  convenience  of  the  assignor  for  the  par- 
pose  of  having;  defoidant  ctnnpany  hold  tSie 
title  for  said  assignor;  and  that  defeodant 
company  never  entered  Into  posseasloa  of  tbe 
premises. 

A  jury  was  waived  and  the  cause  heard  by 
the  court,  and  Judgment  was  rendered  upon 
special  findings  of  law  and  fttct. 

There  is  no  dispute  as  to  the  facts  In  the 
case.  The  tease,  the  assignment  to  tiie  de> 
fendant  company  by  Denham,  and  by  the 
company  back  to  Denham,  were  all  Introduo- 
ed  in  evidence.  Defendant  anapuoy  makes 
no  denial  that  the  rent  and  taxes  are  not 
paid,  but  contends  that  as  the  company  vna 
merely  holding  the  lease  in  its  name  by  as- 
signment for  the  accommodation  of  Denham, 
the  company  Is  not  liable  ftir  the  rents  and 
other  diarges  under  the  lease. 

[1]  As  stated  in  Whetstone  t.  UcCartn^, 
32  Mo.  App.  loc.  dt  434: 

"There  are  two  ways  in  which  a  leasee  may 
be  liable  to  bis  lessor;  one  arises  from  his 
express  covenant  to  pay  whereby  he  is  held 
in  privity  of  contract;  the  other  arises,  in  the 
absence  of  an  express  covenant  to  pay  rent,  on 
an  implied  obligation,  whereby  he  Is  held  in 
privity  of  estate.  •  •  *  The  assignee  is  like- 
wise liable  to  the  original  lessor  for  the  term 
be  occupies,  not  by  reason  of  a  promise,  but 
by  reason  of  the  privity  of  eetate.  And  the 
lessor  may  pursue  one,  or  both,  at  the  same 
time,  though  he  will  b^  entitled  to  but  a  single 
satisfaction." 

[2]  Section  7  of  the  lease  provides  that — 

"Lessee  may  at  any  time,  subject  to  the  pro- 
visions of  tl^B  lease,  sell,  assign,  incuml>er, 
sublet  or  otherwise  dispose  of  this  lease,"  etc. 

On  the  81st  of  December,  1909,  lessee,  Den- 
ham, for  a  stipulated  consideration  of  $2,(XKh 
"did  sell,  assign,  traosfer  and  c<mT^  to^ 
the  defendant  company  herein,  "its  succes- 
sors and  assigns,  all  the  right,  title  and  In- 
terest of  the  grantor  heredn."  The  defendant 
company  thereby  became  the  purchaser,  ac- 
quiring all  the  estate  and  interest  that  Dun- 
ham had  in  the  lease.  The  acceptance  of 
the  assignment  by  the  defendant  company 
creates  the  liability,  and  the  legal  possession 
whldi  ownership  Implies  Is  all  that  Is  re- 
quired. Smith  T.  Brinker,  17  Mo.  148,  107 
Am.  Dec  265. 

It  is  our  (H?Inion  that  an  actoal  entry  under 
an  assignment  is  not  necessary  to  render  tbe 
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Bsedgnee  liable  for  rent.  As  stated  above,  the 
acceptance  of  the  assignment  creates  the 
liability,  and  the  legal  possession  which  the 
ownership  implies  is  all  that  is  required.  St. 
Lonis  Pub.  Schools  v.  Insurance  Co.,  6  Mo. 
Appk  91.  The  actual  possession  is  Immate- 
rial ;  the  possession  in  law  by  the  assign- 
ment  of  tlUe  which  passed  the  right  of  pos- 
sessicm  is  sufBclent.  Wallcer  t.  Reeves,  2 
Dong.  461 ;  Schools  t.  Insurance  Co.,  suiH-a. 
If  the  assignee  allowed  the  assignor  to  re- 
main in  possession,  It  was  his  own  TOluntary 
act.  Smith  v.  Brlnker,  supra.  The  lessor  is 
entitled  to  pursue  one  or  both  for  the  rent. 
There  was  an  absoliite  ustgiunent  of  the 
lease. 

We  recognize  a  distinction  between  the 
case  at  t>ar  and  McKee  t.  Angelrodt,  16  Mo. 
283.  In  ttke  latter  there  was  not  an  absolute 
asfdgnment  of  the  lease,  but  a  mortgage  of 
it.  That  was  a  mere  security,  and  before  a 
mortgagee  of  a  lease  becomes,  In  such  a  case, 
liable  for  rent,  he  must  have  possession.  The 
assignee  having  the  right  of  poBsession,  al- 
though he  may  not  be  in  actual,  physical  pos- 
session, is  liable  for  the  rent.  Schools 
Insurance.  Co.,  supra. 

We  tail  to  see,  in  this  connection,  the 
application  of  the  doctrine  that  the  as^gnee 
is  the  trustee  of  the  legal  title,  as  enunciated 
In  Hall  V.  Bank,  145  Mo.  418,  46  S.  W.  1000. 
The  fact  that  plaintiff  never  heard  of  the 
assignment  until  after  this  suit  was  brought 
(though  we  find  no  direct  evidence  In  the 
record  that  she  did  not  know  of  it,  but  that, 
rather,  her  broker  and  agent  did)  has  no 
bearing  on  the  merits  of  tbe  case.  And  In 
this  view  of  the  case,  Kasee  v.  Insurance 
00..  217  B.  W.  389,  and  Oattkrle  v.  Holmes, 
272  Mo.  216»  18S  B.  W.  854,  Ann.  Caa.  19180, 
1128,  do  not  apply.  If  notice  were  neces' 
nry  (whldi  we  do  not  condude),  the  record- 
ing of  the  assignment  yras  constmctiTe  notice 
and  Is  binding  on  all. 

Tbe  case  was  tiled  by  plalnticr  and  the 
trial  court  upon  the  theory  above  set  out, 
and  we  think  correctly,  and-  the  trial  court 
committed  no  error  in  stjlktpg  out  the  evi- 
dence that  appellant  ner^r  took  actual  pes- 
session  of  the  property,  nor  paid  rents  or 
taxes,  nor  exercised  ownership  or  control  of 
the  property.  The  same  may  be  said  of  the 
trial  court's  action  In  refusing  to  ^ve  de- 
fendant's dedarations  of  law  numbered  1,  2, 
and  4.  We  also  conclude,  therefore,  that 
there  Is  no  conflict  with  plaintiff's  theory  of 
the  case  In  tbe  action  of  the  trial  court  in  ^v- 
Ing  declarations  of  law  numbered  3  and  S. 
The  conclnstoQS  of  the  couEt  oa  these  decla- 
rations of  the  law  were  proper. 

[3]  The  only  question  remaining  for  deter- 
mination is  whether  the  defendant  company 
Is  liable  for  all  of  the  rent  in  arrears ;  that 
is  to  say,  after  the  assignment  of  the  lease 


Clarence  G.  Denham.  This  question  has  been 
decided  in  Llndsley  v.  Bchnalde  Brewing  Co., 
59  Mo.  App.  271,  wherein  it  was  held: 

"An  agreement  between  a  lessor  and  an  as- 
signee of  tbe  lease,  by  which  tbe  former  assents 
to  the  assignment  subject  to  all  of  the  cove- 
nants in  the  lease,  and  the  latter  accepts  the 
assignment  with  all  its  responsibiUtiea,  amounts 
to  an  assuinption  by  the  assignee  of  tiie  cove- 
nants of  tbe  lessee,  and  tterefore  obligates  him 
to  perform  those  coveoants  after  tiie  termina- 
tion of  all  privity  of  estate  between  the  les- 
sor and  himself." 

It  follows  that  the  covenant  still  remains 
an  obligation,  even  though  the  assignee  has 
assigned  its  right,  title,  and  Interest  in  the 
lease.  It  cannot  throw  off  its  obligation  by 
thus'  assigning  its  Interest.  Whetstone  v. 
McCartney,  32  Mo.  App.  loc.  clt.  434;  Spring- 
er V.  De  Wolf,  194  111.  218,  62  N.  E.  542,  59 
L.  R.  A.  465,  88  Am.  St.  Hep.  155;  Consum- 
ers' Ice  Co.  V.  Bixler,  84  Md.  437,  35  AH. 
1086.  The  reason  Is  clear.  If  the  liability 
of  the  assignee  were  for  the  use  and  occupa- 
tion of  the  land,  it  would  be  liable  for  the 
reasonable  value  of  such  use  and  occupation, 
independently  of  *  the  lease.  Tbe  liability  of 
defendant  In  the  present  case  arises  out  of 
Its  relation  to,  not  for  Its  use  of,  the  land. 
And  defendant  cannot  relieve  Itself  of  liabili- 
ty under  the  covenant  by  assignment  To 
hold  otherwise  would  be  to  say  that  an  as- 
signee could  relieve  himself  from  the  (AUga- 
tion  to  pay  rent  at  any  time  by  assigning  his 
rlgbta  to  an  Irre^onsible  person.  In  the 
present  caae  defendant  company  not  sued 
for  use  and  oocnpatlon,  but  la  sued  for  the 
amount  which  it  payable  by  the  terma  of 
tbe  leaw. 

For  the  reaaons  above  stated,  tbe  Judg- 
ment ia  affirmed. 
All  e<mcar. 


THOMAS  V.  CITY  OF  ST.  JOSEPH, 
(No.  13725.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  23,  1021.) 

r.  Municipal  Dorporattons  <s=±»8l3(2)  —  Notlea 
to  city  eoirdltfon  precedent  to  maintaining  ac- 
tion for  Injuries  from  defeotfve  streets  or 
sidewalks. 

TJhder  Bev.  St.  1919.  {  7966,  the  giving  of 
notice  within  60  dvs,  to  Uie  mayor  of  a  city 
of  the  first  dass,  of  accidents  as  the  result  of 
defective  streets  or  sidewalks,  is  a  condition 
precedent  to  recovery. 

2.  Sunday  ®=»30(3)  —  Notice  of  Injury  sufll- 
olent,  thoiglt  received  by  mayor  on  Sunday. 

Notice  to  tfae  mayor  of  a  city  of  the  first 
class  of  an  accident  on  a  defective  sidewalk  is 


not  in  any  sense  legal  process,  under  Rev.  St. 
on  November  6,  191^  by  the  i»>mpany  to  1 1919,  |  1211,  declaring  that  the  service  of 
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erery  Buch  writ  on  Sunday  sfaall  b«  void; 
hence,  wbere  Rich  notice  wsa  received  on  San- 
day,  bnt  the  60-day  period  within  which  notice 
was  required  to  be  given  by  Rev.  St.  1919,  S 
7059,  did  not  expire  with  E^nndar,  but  there  ;et 
remained  several  secular  days,  the  notice  Is 
in  time  and  shonld  be  considered,  for  the  mayor 
had  ft  on  the  following  Monday. 

3.  Damages  ^»I32(2)  —  Award  of  $1,000  In 
favor  of  girl  whoao  kneeoap  was  dislocated 
•■d  probably  permaaentfy  affected  twld  ROt 
Bxcesslvs. 

An  award  of  $1,000  in  favor  of  a  girl  of  14 
years,  whose  kneecap  was  dislocated  as  the  re- 
sult of  a  fall,  80  that  her  leg  was  bruised  and 
swollen  and  sbe  suffered  much  pain,  cannot  be 
deemed  excessive,  where  her  physidan  testified 
that  the  kneecap  bad  a  tendency  to  sUp  oat  of 
place,  thus  weakening  the  knee,  and  ^at  this 
tendency  would  probably  continua  throu^out 
life. 


Appeal  from  (Xnmlt  Oaart,  BwAuuum 
County ;  Tlios.  B.  AIl»i,  Judge. 
"Not  to  be  oQldally  publlBbed." 

Action  by  Truetta  Thomas,  ty  next  friend, 
against  the  City  of  St.  Joseph.  From  a 
Judgment  for  plalntUC,  defendant  appeals. 
Affiraed. 

Alva  P.  Undsay,  a  W.  Meyer,  and  A.  G. 
Hamm,  all  of  St  Joaeph.  for  appellant 

Hytton  &  Parkinson,  of  St  Joe^h,  for 
reqwndent 

ABNOLD,  J,  This  ifl  a  Bidt  tot  pergonal 
Injuries  sustained  by  plaintiff  In  stepping 
Into  a  bole  In  a  sidewalk.  Plaintiff,  a  ^rl 
aboat  14  years  of  ag^  was  Injured  on  a  defec- 
tlve  sidewalk  at  or  near  Eighth  and  Hickory 
streets,  In  tbe  dty  of  St  Joseph,  at  about 
6  o'clock  on  April  19, 1919.  Bbe  testified  that 
idle  was  walking  westward  on  tbe  south  side 
of  HIdccHry  street,  and  wtuax  she  reached  a 
point  of  about  Ave  feet  east  of  the  Bock 
Island  traOk  she  stqtped  Into  a  hole  In  the 
board  walk  and  was  thereby  thrown  to  tbe 
ground  and  bet  knee  Injured. 

Tbe  petition  charges  negligence  on  tbe 
part  of  tbe  city,  the  Director  General  ot  Bail- 
roads,  and  the  Chicago,  Rock.  Island  ft  Padflc 
Railroad  Company,  in  that  they  carelessly 
and  negligently  permitted  the  ^dewalk  at 
the  point  wbere  the  Injury  occurred  to  be  and 
become  In  a  dangeroos  and  not  reasonably 
safe  condition,  and  that  the  Injury  resulted 
from  sncb  negligence.  The  answer  of  defend- 
ant dty  Is  a  general  denial  and  a  plea  of  con- 
tributory negligence.  Before  the  trial,  the 
court  sustained  a  motion  to  dismiss  as  to  tbe 
railroad  company,  and  at  tbe  close  of  plaln- 
tiCTs  case  the  Director  Gai«al  of  Railroads 
went  oat  oa  a  denrarrer  to  tbe  evidence, 
thus  leaving  tbe  city  of  St  Josepb  as  the  sole 
defendant  Verdict  was  for  plaintiff  In  tbe 
sum  of  $1,000,  and  defendant  dty  appeals. 

[1,2]  Persons  having  dalms  against  cities 


of  the  first  class  arising  on  aoconot  of  Inju- 
ries received  In  defective  sidewalks,  eto.. 
are  required  by  statute,  as  a  condition  pre- 
cedent to  maintaining  an  action  therefor,  to 
notify  the  mayor  In  writing  within  60  days 
of  the  occurrence,  "stating  the  place  wlme, 
the  time  when  such  injury  was  received,  and 
the  character  and  circumstances  of  the  In- 
Jury,  and  that  the  person  so  Injured  will 
claim  damages  therefor."  Rev.  Stat  1919, 
{  7955. 

Defendant  urges,  first,  that  the  statutory 
notice  In  this  case,  having  been  gtv^  on  Sun- 
day, June  15,  1919,  is  null  and  v<dd.  There 
ca  no  complaint  that  the  required  notice  was 
not  given  within  60  days  from  the  date  of  the 
alleged  injury,  but  defendant  confines  his  ob- 
jections to  the  one  question  of  tbe  same  being 
void  because  given  on  Sunday,  and  bases  his 
contention  -on  section  1211,  R«v.  SUt  1919: 

"No  person,  on  Sunday  or  any  other  day  de- 
clared and  established  a  public  holiday  by  any 
statute  of  this  state,  shall  serve  or  execute 
any  writ,  process,  warrant  order  or  judgment, 
except  in  criminal  cases;  *  «  •  and  the 
service  of  every  sucA  writ,  process,  warrant 
order  or  Judgment  ahall  be  void,  and  the  per- 
son serving  or  executing  tbe  same  shall  be  as 
liable  to  the  suit  of  the  party  aggrieved  as 
if  be  had  done  the  same  without  any  wrif,  pro> 
cess,  warrant  order  or  Judgment"  Section 
178B^  B.  S.  1909. 

If  tbe  notice  was  given  Into  the  hands  of 
the  mayor  on  the  15th  day  of  June,  he  had  it 
on  the  16th  (Monday),  and  it  was  yet  three 
days  within  the  statutory  limit  In  Jacobs  v. 
City  of  St  Josepb,  127  Mo.  App.  loc.  dt  671, 
106  &  W.  1073,  it  is  said: 

"Since  an  action  might  be  broaght  at  any 
time  within  the  period  of  limitations,  the  ob- 
ject of  the  statute  is  to  give  city,  oppor- 
tunity to  investigate  the  case  while  conditions 
are  fresh  and  thus  protect  itself  against  ac- 
tions which  may  be  brought  long  after  tbe  oc- 
currence" (dting  Harris  v.  Newbory,  128  Mass. 
321). 

Tbe  statute  rdled  on  by  defendant  to  snp- 
port  his  contention  that  tbe  notice  was  void 
because  given  on  Sunday  r^ers  to  tbe  aerr- 
ice  on  Sunday  of  any  "writ,  process,  warrant 
order  or  judgm^t,"  and  it  cannot  be  con- 
tended seriously  that  the  notice  In  tiilg  case 
Is  in  any  sense  a  1^1  process  within  tbe 
meaning  of  the  statute,  and  we  so  bold. 

Defendant  during  the  progress  of  tbe  trial, 
objected  to  the  snflldency  of  the  notice,  but 
the  contention  seems  to  have  been  abandoned 
on  appeal. 

Tbe  remaining  assignment  of  error  is  that 

of  excessive  verdict 

[9]  This  court  is  loatb  to  interfere  with  the 
conclusions  of  a  Jury  where  there  Is  proof 
to  sustain  the  same.  The  proof  shows  that 
plaintiff,  a  girl  14  years  of  age,  as  a  result 
of  tbe  injury,  had  her  kneecap  dislocated, 
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ber  leg  at  and  above  tbe  knee  was  swollen, 
bruised,  and  discolored,  and  she  suffered 
much  pain.  Her  pbysidan  testified  that  tbe 
kneecap  had  a  tendency  to  slip  out  of  place, 
thus  weakening  her  knee,  and  that  this  tend- 
ency would  probably  continue  for  tbe  rest  of 
her  life.  We  think  this  proof  is  sufficient 
to  sustain  the  amount  of  tbe  verdict 

For  the  reason*  above  stated,  we  condnde 
tbe  Jadgmoit  should  be  affirmed.  It  is  so 
ordered. 

All  concur. 


WALKER  V.  CITY  OF  ST.  JOSEPH. 

(No.  13726.) 

(Kmsaa  OOj  Court  of  Appeals.  Missouri. 
May  28, 1901.) 

MSBlclpal  oirporatlMfl  «=»822(1)— Trial  «s> 
194(16)— IntruotlOD  that  fact  of  fall  wis 
Ro  evIdesM  of  Heflligasoe  Improper. 
In  an  action  against  a  maniclpality  for  In- 
jury flolfered  by  plaintiff  who  stepped  in  a 
hole  In  the  sidewalk  space  and  fell,  an  instruc- 
tion, that  the  mere  fact  plaintiff  was  injured 
by  falling  was  no  evidence  that  the  dty  was 
negligent,  was  improper,  where  it  oiaitted  the 
words  "of  ItMlf."  despite  the  fact  that  plaintiir 
Ml  does  not  warrant  a  recovery,  sines  the  Ques- 
tion whether  ths  defect  was  likely  to  cause  an 
accident  was  one  of  the  matters  to  be  consider- 
ed by  tbe  jury  in  determining  whether  the  place 
was  reasonably  safe. 

AKieal  bom  Circuit  Oourt,  Buchanan 
Ocnmty ;  Thos.  B.  Allen,  Ju^e, 
"Not  to  be  offldally  pnbUsbed." 

Action  by  Orra  Barl  Wallrer  acalnst  ttie 
Oty  (tf  St  JoBQtb.  There  was  a  mdlct  and 
faHgaunt  for  defendant,  ami  plaintiff  moved 
for  a  new  trial.  Tbe  motion  was  sustained, 
and  defendant  appeals.  Affirmed. 

Alva  F.  lindsay.  O.  W.  Meyer,  and  A.  Q. 
Eamm,  all  of  St.  Joseph,  for  appellant. 
O.  E.  ShultK,  of  St  Joseph,  for  respondent 

TRIMBLE,  P.  J.  Plalnticr  brought  this  ac- 
tion for  damages  alleged  to  have  been  caused 
by  tbe  negligence  of  the  dty  in  permitting 
a  hole  to  exist  in  the  sidewalk  space  of  a 
public  street  and  immediately  againab  tbe 
edge  of  a  narrow  board  sidewalk  thereon 
upcHi  which  plaintiff  was  walking  In  tbe  night- 
time and,  while  doing  so,  stepped  into  said 
bole  and  fell  and  Injured  bis  arm. 

There  was  a  verdict  and  Judgment  for  tbe 
defendant  city,  and  the  court  sustained 
plaintiffs  motion  for  a  new  trial,  assigning, 
as  a  reason  therefor,  error  In  giving  de- 
fmdant's  instruction  No.  1,  whldi,  abstract- 
ly  and  not  in  connection  with  any  other 
point  or  matter  In  the  case,  told  the  jury 
that  tbe  mere  fact  plaintiff  was  injured  by 
falling  in  Oie  street  at  tbe  point  in  question 


was  no  evidence  that  tbe  dty  was  negligent 
The  instruction  does  not  come  up  to  the 
standard  of  the  Instruction  approved  in  Oof- 
fey  V.  City  of  Carthage,  188  Mo.  673,  585,  85 
S.  W.  632,  and  similar  cases,  since  It  omitted 
the  words  "of  Itself."  It  Is  true  tbe  rule  of 
law  Is  that  tbe  mere  fact  that  plaintiff  fell 
does  not  warrant  a  recovery  against  tbe 
dty.  CSarvln  t.  City  of  St  Louis.  151  Mo. 
834,  346,  52  S.  W.  210;  Lee  t.  Jones,  181  Ma 
291,  70  S.  W.  827,  108  Am.  St.  Bep.  S96.  But 
it  is  a  very  different  thing  to  tell  tbe  Jury 
that  tbe  mere  fact  that  plaintiff  was  Injured 
1^  falling  in  tbe  street  is  no  evidence  of  neg- 
ligence, since  the  question  of  whether  tbo 
defect  in  tbe  street  was  likdy  to  cause  swdi 
an  acddent  Is  one  of  the  matters  to  be  am- 
sfdered  by  the  jury  in  determining  whether 
ta  not  the  street  at  that  jKdnt  was  or  was  not 
reasonably  safe.  Orrts  Chicago,  etc.,  B, 
Co.,  279  Mo.  1,  214  8.  W.  124,  126,  127; 
Walker  v.  Qulncy,  Omaha,  eta,  B.  Oo.  (Sup.) 
178  S.  W.  108,  110.  m»e  trial  court,  there- 
fore, correctly  ruled  that  tbe  giving  of  such 
Instruction  was  error,  and  the  action  in  sus- 
taining the  motion  for  new  trial  cannot  be 
disapproved. 

Tbe  contention  that  there  is  no  substantial 
evidence  entitling  plalntifiT  to  go  to  the  Jury  is 
without  merit  It  is  pre-eminently  a  case 
for  the  Jury  and  one  in  which  tbe  evidence 
would  support  a  verdict  eltbA  way. 

Tbe  Judgment  Is  affirmed. 

All  concur. 


SWIFT  &  CO.  v.MoFARLAND.   (No.  13961.) 

(Kansas  City  Court  of  AppeaU.  MissoorL 
May  2S,  1921.) 

1.  Bills  Bid  softs  «=»399— indorsee  ef  Mto  fer 
whieh  Riakar  received  nottilsfl  held  a  "hoMer 
in  due  oourae"  for  valso. 

Where  tbe  maker  of  a  note  delivered  It  to 
the  payee  under  an  agreement  that  the  payee 
would  increase  its  capital  stock  and  sell  agri- 
cultural implements  to  the  maker  at  a  reduc- 
tion, but  the  stock  was  not  increased,  and  the 
maker  received  nothing  for  the  note,  which  was 
indorsed  to  a  third  par^  In  payment  of  an  in- 
debtedness of  tbe  payee,  the  indorsee  having 
no  knowledge  of  the  drcvmstanees,  held,  that 
the  indorsee  was  a  bolder  in  due  course  under 
Bev.  St  1919,  H  888  and  843,  and  bad  ex- 
ecuted the  note  for  value  osder  sections  813 
and  814. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Due  Conrss.] 

2.  Bills  an«  Mtes  «8»497(9)— laderssMMt  and 
dellvory  of  «et«  raises  iMressHptiss  ef  tros- 
fer  for  valse. 

Indorsement  and  delivezy  of  a  note  by  a 
payee  to  a  third  person  rsises  a  prwufflption 
that  it  was  for  value. 


■OsiFor  other  CBses      aame  topic  and  XBT-NUlfBSK  In  all  Ker-NumlMrsd  DIbbbU  and  ladazss 
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8.  Bills  aid  iotas  ^497(2)— Birdn  ra  dfl- 
fmdant  to  show  pirohuar  bofon  ■atarity 
net  hoidor  Ib  due  eoam. 

Defendaot,  baviDg  admitted  the  execution 
and  deliver;  of  the  note,  aod  tlie  indorsement 
and  delivery  thereof  before  maturity  to  plain- 
tiff, had  the  burden  of  abowinc  that  plaintiff  was 
not  a  holder  in  dae  course. 

Appeal  from  Circuit  Court,  Cooper  County ; 
John  G.  Slate,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  Swift  &  Co.  against  E.  McFar- 
land.  Judgment  for  def^dant,  and  plaintiff 
VpealB.  Berersed  and  remanded,  wltb  di- 
rectlons. 

L.  O.  Sdiaumborc  of  Bomvllle,  tot  tkp- 
pellant. 

John  Coi^rOTe,  of  ICansas  Glt7f  tot  re- 
spondent 

TRIMBLE,  P.  J.  Tills  l8  an  action  upon  a 
negotiable  promissory  note  tor  $200  executed 
and  delivered  by  the  defendant  to  tbe  Hawk- 
Ins  Hardware  Company  and  by  it  Indorsed 
and  transferred  for  value,  before  maturity 
and  without  notice,  to  the  plaintiff  herein. 
The  case  was  tried  before  the  court  without 
a  jury,  and  Judgment  was  rendered  lor  de- 
fendant, whereupon  plaintiff  appealed. 

No  brief  or  appearance  of  any  Icind  has 
been  made  by  the  respondent,  so  we  are  not 
enlightened  as  to  the  theory  on  wbldi  the 
court  found  for  bim.  The  case  Teas  submit- 
ted upon  an  agreed  statement  of  facts  to  the 
effect  that  defendant  executed  and  delivered 
^the  note  in  question  to  the  Hawkins  Hard- 
ware Company  under  an  agreement  between 
an  officer  and  stockholder  thereof  with  de- 
fendant that  the  hardware  company  was 
about  to  increase  Its  capital  stock  and  was 
going  to  deal  in  agricultural  Implements  and 
would  sell  to  its  Btockholders  goods  at  cost 
plus  10  per  cent.,  which  was  conalderably  lesa 
than  to  persons  not  stodcholders;  that  said 
capital  stock  was  never  Increased,  and  defend- 
ant received  nothing  for  said  note ;  that  the 
Hawkins  Hardware  Company  was  Indebted  to 
plaintiff  for  as  much  or  more  than  the  said 
note,  and  before  the  maturity  of  the  note  the 
payee  therein  Indorsed  and  delivered  the  note 
to  plaintiff  and  received  credit  on  payee's  debt 
to  plaintiff  in  the  full  amount  of  said  note ; 
but  that  plaintiff  had  no  knowledge  of  the 
facts  and  circumstances  under  which  said 
note  was  executed  by  defendant,  but  was 
told  by  the  hardware  company,  and  ao  be- 
lieved the  fact  to  be,  that  the  note  was  gLvea 
in  payment  for  fertiliser  bought  by  defend- 
ant of  the  hardware  company. 

[1-t]  The  note  la  in  the  cffdinary  form  of 
a  negotlaUe  proBaisaory  not&  Plaintiff  was  a 
"holder  in  due  ooorae,"  Section  838,  B.  S. 
1919.  The  maker  of  a  negotiable  promia* 
sory  note  cannot  raise  a  defense,  whldi  he 


had  aa  between  IdmatU  and  ttt  payee, 
against  an  indorsee  who  la  a  tuflder  in  due 
course.  Section  84S,  R.  8.  1919.  Under  the 
agreed  facta,  the  Hawkins  Hardware  Com- 
pany*fl  Indorsement  and  d^Tery  of  the  note 
was  in  payment  of  a  debt  it  owed  the  plain- 
tiff. This  brought  the  tranafer  of  the  nota 
within  ttie  statutory  definition  of  "for  value." 
Sections  812,  814,  R.  S.  1919;  State  Bank  of 
Freep(nrt  v.  Gape  Oirardean,  etc.,  R.  Ca.  172 
Mo.  App.  0S2,  6T6.  156  S.  W.  1111.  The  law 
does  not  presume  a  gift,  and  hence  the  in- 
dorsement and  delivery  of  the  note  by  the 
payee  to  plaintiff  raisea  the  presumption  that 
It  was  for  value— i.  a.,  in  paymmt  of  a  debt. 
In  re  U.  S.  Hair  Ca,  239  Fed.  70S,  706,  1S2 
C.  C.  A.  537.  Hiere  waa  no  conntervalUng 
testimony,  and  after  the  admitted  uecntlm 
and  delivery  of  the  note^  and  the  indiwae- 
ment  and  delivery  thereof  before  maturity 
to  plaintiff,  the  burden  was  on  defendant  to 
show  that  plaintiff  was  not  tite  h<4der  in  due 
course.  Bank  of  Polk  v.  Wood,  189  Uo.  App. 
62,  178  S.  W.  1093. 

In  view  of  the  foregoing,  we  must  hold  that 
the  court  erred  in  rendering  Judgment  fbr  d^ 
feudant  Wherefore  the  Judgment  la  revera* 
ed,  and  tbe  cause  is  remanded,  wltb  dircctiona 
to  render  Judgment  for  plaintiff  for  Oie  full 
amount  of  the  note  sued  on  with  Interest  and 
coets. 

All  concur. 


ALEXANDER  v.  KANSAS  CITY  RYS.  CO. 

(No.  13867.) 

(Kansas  City  Court  of  Appeals.  Miaaoarl. 
AprU  4,  1921.   Behearing  Denied 
May  28, 1921.) 

1.  Husband  and  wife  ^»209(3)— In  ease  of  la- 
Jury  to  marrlBd  woman  two  oauses  of  action 
arlso,  one  to  the  wife  for  pain  and  suffering, 
and  the  other  to  the  hasbaad  for  his  marital 
Injury. 

When  a  married  woman,  without  fault  on 
her  part,  Is  personally  injured  by  Uie  negligence 
of  another,  two  eanses  of  action  arlae,  one  to 
the  wife  for  her  pain  and  suffering,  and  tlie 
other  to  tbe  husband  In  his  own  favor,  for  hia 
expenses  and  injury  to  his  marital  rights,  con- 
Beqnentlj,  in  an  action  by  husband  for  injuries 
to  his  wife,  an  Instruction,  allowing  recovery 
without  any  proof  of  injury  to  the  husband,  la 
improper;  for,  nnless  Us  right  to  the  serv- 
ices, comfort,  and  sodety  of  hia  wife  were  in- 
vaded, he  in  not  Injured. 

2.  Trial  •s»296(f)— Omission,  in  instruotlon  to 
plalntItT  pnrporting  to  oover  entire  ease,  not 
oured  by  defendant's  Instmotlona. 

An  omission  In  an  tnstraction  for  plaintiff, 
purporting  to  cover  the  whole  case  of  a  hypo- 
thetical fact  which  must  be  found  in  favor  of 
plaintiff  to  warrant  recovery,  cannot  be  cored 
by  an  Inatruction  ^ven  for  defendant,  for  the 
two  will  conflict,  and  hence  such  omisaion  ne- 
eeadtates  reversaL 
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Ai4>eal  trom  Oreutt  Ck>art,  Jackam  Coun- 
ty; AUm  O.  Southern,  Judge. 
"Not  to  be  offldally  imbUshed." 

Action  1)7  Fay  AlexBnder  against  the  Kan- 
aaa  Citjr  Ballwaya  Oompany.  Turn  judgment 
tn  plaintiff,  detaidant  awM^d  and  oa 
pUitttUTs  death  pending  appeal.  Dollle  M. 
Alexander,  as  admlnlatratrfx,  waa  substltntM 
aa  respondent  Reversed  and  remanded. 

B.  J.  Hlggina,  of  Kansas  City,  Kan.,  and 
Gabriel  &  OonkUng,  ot  Kanaaa  Olty.  BI(k>  tor 
appellant 

Strother  ft  OempbeU,  Guthrie,  Conrad  ft 
Ehirham,  and  Hale  Houts,  all  ot  Kansas  Olty, 
Mo^  for  respondent. 

ABNOLD,  X  Tbla  Is  an  action  Instituted 
a  husband  for  loss  of  companlmiAlp,  ao- 
detTt  and  ararlces  of  his  wife  and  expenaea 
Incaired  by  him  by  reaaoo  of  negUgoit  In- 
jury to  hu-  In  a  collision  while  she  waa  a 
pnasenger  on  one  of  detoidant's  street  car* 
In  Ibuiaaa  City.  -  Vay  Alexander,  the  hus- 
band, died  pending  aiveal.  and  Dollle  H. 
Alexander,  adndnlatratrlx  of  his  estate,  has 
been  subaUtuted  In  this  court  aa  reqiondent 

On  November  19,  ISll,  Dtdlle  H.  Alexander, 
the  wife  of  Fay  Alexander,  was  a  passenger 
on  a  Prospect  avenue  car  of  the  defmdant 
company,  bound  eastward  on  Flfteeath  street 
After  crossing  the  Paeeo  the  car  in  which 
Mra.  Alexander  was  a  passenger  collided  with 
and  stnu^  the  rear  end  of  another  car  bf 
defendant  with  audi  fbrce  as  to  throw  pas- 
aengers  Into  the  alMes  and  against  the  seats. 
Mra.  Alexander  was  seated  on  one  of  the 
longitudinal  aeata  In  the  rear  of  the  car,  and 
was  fad^  towards  the  southwest  By  rea- 
son of  the  eolllalon  she  was  thrown  i^^st 
tile  back  of  the  last  cross  seat  and  Injured  in 
the  back  and  shoulder,  the  region  of  the 
groin  and  lower  abdomm ;  the  flesh  waa  dls- 
GCdored  and  bruised,  and  Internal  injurlei  de- 
veloped.  She  was  In  bed  a  few  days,  suf- 
fered severe  pain,  and  aboot  December  6; 
1917,  waa  <verated  upon,  and  one  ovary  and 
the  otenia  removed. 

Mra.  Alexander  waa  not  sound  in  health 
prior  to  the  Injury  complained  of,  and  had 
nndecgone  an  <q>eratlon  in  Febmary,  1918, 
whnein  uterine  flxathm  was  performed  and 
one  ovary  was  removed. 

Flalntifl*a  amended  petition  alleges  the 
fkcts  set  ont  above,  up<m  which  he  bases  bis 
suit  and  states  that— 

"On  acconnt  of  said  injuries  to  bis  wife, 

*  *  *  oeeasioned  by  the  carelessness  and  neg- 
l^enee  of  defendant  *  *  *  be  has  been  com- 
pelled to  and  baa  paid  out  for  medidneB,  hospt- 
tsl,  physicians,  and  nursing  of  the  reasonable 
value  of  $600;  that  he  will  be  compelled  to  pay 
out  larse  sums  of  money  on  account  of  the  in- 
juries to  his  BBid  wife  hereafter;  that  the  in- 
juries received  by  bis  said  wife  are  permanent 

*  *  *  and  that  the  services  of  bis  said  wife 
have  been  entirely  lost  to  blm,  and  will  be  lost 
to  him  for  a  long  time  hereafter;  that  plaintiff 
has  been  daprivcd,  and  will  be  hareafter  depriv- 


ed, ot  the  comfort  sodety,  and  association  of 
Ids  said  wife,  to  his  damage  in  ths  sum  of  47,- 

BOO.** 

The  Issues  were  made  by  a  general  denlaL 
^e  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff  In  the  sum  of  $1,200.  Defend- 
ant appealed. 

[1]  Defendant  complains  that  the  court 
erred  in  giving  Instruction  numbered  1  tar 
plaintiff,  in  that  it  permitted  plaintiff  to  re- 
cover tor  pereonal  injuries  sustained  by  his 
wife,  and  arguea  that  the  cause  of  action 
for  those  Injuries  was  and.  la  the  exclusive 
property  right  of  the  wife. 

"'When  a  married  woman,  without  fault  on  her 
part  is  personaUy  injured  by  the  negligence  of 
another,  two  causes  of  acdon  arise;  one  for 
the  wife  for  the  pain  and  suffering  and  the  ex- 
penses she  baa  herself  paid,  and  the  other  by 
the  husband,  in  bfs  own  fiivor  for  what  he  has 
actually  lost"  Thompaon  v.  Street  By.,  13S 
Ho.  217,  80  a.  W.  688. 

The  instruction  cnnplalned  ot  ehargea  the 
Jury: 

*^at  if  yoo  find  and  believe  from  the  evi- 
dence that  on  the  15th  day  of  November,  1917, 
plaintiff's  wife  was  a  passenger  on  a  car  oper- 
ated by  the  defendant,  its  aerrants  and  agents 
as  a  common  carrier  for  hire,  and  that  while 
she  was  being  carried  as  such  passenger,  if  you 
BO  find,  *  •  *  said  car  was  caused  and  per- 
mitted by  said  agents  and  servants  of  defend- 
ant to  collide  with  and  strike  snotber  car  on 
the  tracks  of  defendant  and  that  by  reason  Ot 
said  collision.  If  any,  pUdntiff's  wife  was  thrown 
upon  and  against  the  sest  in  front  of  her  and 
thereby  injnred,  then  your  verdict  shall  be  for 
the  plaintiff,  unless  yon  find  and  believe  from 
the  evidence  that  said  collision,  U  any,  was  not 
caused  by  negUgence  on  the  part  ci  tie  defend- 
ant" 

It  win  be  noted  that  this  Instructlim,  aa 
ctmtnded  defendant  does  not  charge  the 
Jury  that  before  they  may  flud  for  plaintiff 
they  must  first  find  ttiat  plaintiff  was  dam- 
aged by  reaaon  of  the  alleged  injury  to  his 
wife.  The  Instruction  la  good  aa  far  as  U 
goes,  but  it  Mnlta  a  voy  necessary  element 
of  plaintiff's  cause  of  action,  to  wit  damage 
to  plaintiff.  l%e  Instruetiui  complained  of 
purports  to  cover  plaintiff's  entire  case  and 
directs  a  verdict 

It  is  fundamental  law  that  the  husband 
may  not  recover  in  an  actkm  brou^t  by  him 
for  the  pain  or  Injury  suffered  by  his  wife. 
It  mutt  be  conceded  that  the  husband's  right 
to  recover  is  primarily  bottomed  on  Uie  dam- 
ages to  his  wife,  ^nie  husband  possesses  a 
legal  right  to  the  services,  comfort  find  so- 
ciety of  his  wife,  and  the  law  is  well  settled 
that  where  a  legal  ri^t  has  been  Invaded 
plaintiff  is  entitled  to  damages.  Also  It  must 
be  conceded  that  before  the  husband  can  re- 
cover for  negligent  injury  to  his  wife  he  must 
also  show  that  he  was  damaged  in  his  own 
rights,  and  such  Injury  must  be  proved,  and 
an  Instruction  on  this  point  la  neceaaary.  The 
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Instractkm  oomplatned  of  does  not  pn^erly 
cover  this  elflmoit 

"Plaintiff  wm  not  entitled  to  recover  In  this 
action  for  tb«  pain  and  suffering  his  wife  en- 
dored.  bat  be  was  entitled  to  the  services  of 
his  wife,  of  which  such  pain  and  suffering  de- 
prived him,  and  he  was  entitled,  too,  to  the  com- 
panionship and  society  of  his  wife,  free  of  such 
pain  and  suffering  as  defendant's  negligent  act 
entailed  upon  her."  Reeves  t.  Lutx,  179  Mo. 
App.  loe.  dt  83,  162  8.  W.  280k  280. 

[21  The  conduslon  la  Inevitable  that  In- 
Btructioa  numbered  1,  given  for  plaintift, 
does  not  contain  all  the  elements  necessary 
to  a  finding  for  plaintlfT.  Tbe  instruction  au- 
thorizes recovery  by  plaintiff  for  personal 
Injuries  sustained  by  the  wife,  and  fails  to 
require  the  Jury  to  find  that  the  husband  was 
damaged  In  his  own  rights.  This  error  was 
not  cured  by  other  Instructions  given. 

In  State  ex  rel.  Lusk  v.  Ellison  et  al.,  271 
Mo.  463,  196  S.  W.  1088,  the  court  correctly 
declared  the  rule  that  where  an  instruction 
for  plaintiff  purports  to  cover  the  whole  case, 
and  omits  a  hypothetical  fact  which  must  be 
found  In  favor  of  plaintifF,  the  omission  can- 
not be  cured  by  an  instruction  given  for  de- 
fendant, because  the  two  would  conflict.  See 
cases  therein  cited  on  this  point.  Also  see 
Kelley  v.  City  of  St  Joseph,  170  Mo.  App. 
358,  166  S.  W.  804 ;  Graf  &  Case  Realty  Oo. 
V.  Lovell,  180  Mo.  App.  706,  163  S.  W.  877; 
Beggs  V.  Shelton,  173  Mo.  App.  127,  155  S. 
W.  885;  Riegel  v.  Blacult  Oa,  169  Mo.  App. 
613,  155  S.  W.  60. 

It  Is  therefore  concluded,  for  the  reasons 
above  stated,  that  Instruction  numbered  1, 
as  given  for  plaintiff,  was  erroneous  and 
prejudicial.  As  tbe  case  must  be  ronanded, 
other  points  raised  need  not  herein  be  de- 
termined. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded. 
AU  concur. 


CLAYTON  at  al.  v.  KANSAS  CITY  RY8.  CO. 

(No.  14046.) 

(Kansas  City  Court  of  Appeals.  Ifissouri. 

May  23,  1921.) 

1.  Appeal  Mi  error  140(3)— Where  ver- 
dict for  damages  is  exoeesfve  asd  the  asiount 
of  excess  sdmltlsd.  It  siay  be  remitted. 

In  action  against  street  rathniy  for  datn- 
l^B  resulting  from  collision  between  its  car 

and  plaintiff'a  motortruck,  where  the  verdict  is 
excessive  and  the  amount  of  tbe  excess  ad- 
mitted, plaintiff  should  be  allowed  to  remit  the 
excess,  and  the  Judgment  may  be  affirmed  for 
tbe  amount  of  verdict  less  such  excess. 

2.  Street  railroads  17(29)— Driving  od 
track  without  looking  back  hold  not  oontrib- 
utory  negllflanoe  as  matter  of  law. 

Where  the  driver  of  a  motortruck  towing 
another  truck,   struck   by  defendant's  street 


car,  drove  along  tbe  track  for  several  blocks 
in  the  nighttime  without  looking  back  for 
street  cars,  though  there  was  room  to  have 
driven  between  tracks  and  curb,  but  the  street 
was  so  wet  and  slippery  that  he  was  afraid 
the  tow  would  strike  the  curb,  his  failnra  to 
look  back  after  be  drove  on  die  track  was 
not  contributory  negligence  as  a  matter  of 
law,  there  being  no  evidence  that  conditions 
were  such  that  he  would  not  have  beard  a 
warning  signal  if  one  had  been  sounded  by  the 
motorman. 

3.  Street  railroads  «=al  17(27)— Motortraek 
driver  held  not  negligent  as  a  matter  of  law 
la  not  clearing  track. 

Where  motortrucks  going  20  miles  per  hour 
were  strudt  by  a  street  car  beard  by  the  driver 
when  it  was  closer  to  his  trailing  truck  than 
50  feet,  it  cannot  be  said  as  a  matter  of  law 
that  he  bad  time  to  drive  truck  and  tow  off 
the  track  In  time  to  avoid  collisim,  especially 
where  the  speed  of  the  street  car  is  not  ^ven. 

Appeal  from  CHrcnlt  Oonrt;  Jadcson  Coon- 
ty ;  niomas  B.  Bndmer,  Judge. 
'nHot  to  be  officially  pobUshed." 

Action  by  Pauline  Clayton  and  William 
E.  Clayton,  partners,  doing  business  as  tne 
Acme  Motor  Transfer  Company,  against  the 
Kansas  City  Railways  Company.  Verdict 
and  Judgment  for  plaintiffs,  and  tbe  defend- 
ant appeals.  Affirmed  for  amount  of  verdict, 
less  excess  admitted. 

Cbam.  N.  Sadler,  John  B.  Gmuiots,  and 
Ed.  0.  Hyde,  all  ai  Kansas  City,  tor  appel- 
lant 

Denny  SlmraO,  of  Kansas  Gtty*  llor  re- 
spraidents. 

BLAND,  J.  This  Is  a  salt  to  recover  dam- 
ages to  two  motortrucks  owned  by  plain- 
tiffs. Tliere  was  a  verdict  and  jodgment  In 
favor  of  plaintiffs  In  the  sum  of  |600,  and 

defendant  appealed. 

The  case  originated  In  a  Jnstice  court,  and 
the  statement  upon  which  the  case  was  tried 
in  the  circuit  court  alleged  general  negli- 
gence on  the  part  of  the  defendant.  No  evi- 
dence was  Introduced  by  defendant  except 
as  to  the  situation  of  lights  in  tbe  vidnity 
of  tbe  accident  The  facts  show  that  about 
2  a.  m.  of  October  19, 1918.  William  EL  Clay 
tion,  one  of  tbe  pluiutitb  herein,  was  in 
charge  of  and  driving  a  Ford  motortruck 
belonging  to  pilaiiiltlffs.  Said  truck  was 
towing  another  truck  of  plaintiffs  being 
guided  by  one  Rutter.  The  trucks  entered 
McGee  street  at  Eighteenth  street  In  Kan- 
sas City.  Mo.,  and  proceeded  north  to  a 
point  50  or  100  feet  north  of  Twelfth  street 
when'  the  rear  track  was  struck  from  be- 
hind by  one  of  defendant's  north-bound  street 
cars,  causing  said  truck  to  run  against  tbe 
front  truck,  breaking  the  connection  between 
the  two  trucks.  The  rear  truck  then  ran 
into  a  Are  plug  at  the  curb,  and  the  street 
car  stni(A  the  front  truck.     Both  trucks 
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were  A^-m^g^,  The  two  tracks  were  tied 
tosetlier  witb  a  rope  and  ware  10  feet  apart 
before  the  collisioD. 

TboK  w«re  no  street  car  tracks  on  He- 
Gee  street  south  of  Fifteenth  street*  though 
they  mtwed  McOee  street  at  ttiat  point 
No  gong  was  sounded  or  warning  signal 
given  bj  the  street  car  before  the  ot^lslon. 
The  street  car  did  not  atxnp  at  Twelfth  street, 
and  the  first  notice  that  said  {tolntlff  and 
Butter  bad  of  Its  approach  was  <ai  hearing 
It  cross  the  tracks  at  said  stceet.  The 
trudts  were  going  at  a  rate  of  speed  of 
from  15  to  20  miles  pa  hoar.  The  street 
was  briichtly  lifted  at  and  In  the  vldnlty 
of  the  scene  of  the  accident.  There  was  a 
headllfllit  on  the  car,  and  a  tall  light  was 
burning  on  the  rear  truck.  There  was  a 
^ce  of  10  feet  between  the  trades  and  the 
cnrb,  and  no  automobUe  was  parked  along 
HcGee  stre^  leaiing  ample  room  for  said 
Xilalntitt  to  have  drlvoi  aloof  the  east  aide 
ot  HcOee  wlflkout  going  npm  the  street 
car  track.  Said  plaintiff,  who  was  driving 
astride  the  east  rail  ut  the  norOt-bonnd 
track,  when  asked  If  there  was  any  reason 
why  he  coald  not  hare  used  the  pwtlon  of 
the  street  between  the  curb  and  the  tracks, 
testified  that— 

"The  car  was  tied  on  the  back.  I  kept  it 
away,  the  back  car  would  natarfilly  ilide  Into 
the  curb,  that  was  the  reason  I  was  itaylDg 
away  from  it" 

It  appeared  tlrnt  It  had  been  raining  short- 
ly before  the  accident.  When  said  plaintiff 
beard  the  rumbling  of  the  street  car  60  to 
100  feet,  or  less,  to  his  rear  he  made  a  turn 
to  the  light  toward  the  curbstone,  trying  to 
get  away  from  the  street  car,  bnt,  as  be 
testified.  "It  was  too  close  to  me;  I  coald 
not  get  away." 

[1]  There  was  evidence  that  the  repair 
Mil  was  $273.99,  and  that  the  value  of  the 
use  of  the  trucks  was  $15  per  day.  No 
other  loss  was  shown.  One  truck  was  out 
of  service  for  nine  days,  and  the  ofber  seven 
days,  so  defendant  contends  the  two  tracks 
were  out  of  use  on  an  average  of  eight  days 
at  ns  a  day,  making  a  loss  on  this  account 
of  fl20;  that  the  two  items  would  amount 
to  $303.99 ;  that  the  verdict  for  $500  is  exces- 
sive; and  that  the  case  must  be  remanded 
for  a  new  trial,  for  the  reason  that  there 
Is  no  way  of  fixing  the  amount  that  plain- 
tiffs should  remit.  Plaintiffs'  damages  were 
$3^.99,  and  it  would  he  necessary  to  remit 
$10n.01  to  bring  the  Judgment  within  the 
proof.  think  there  is  no  question  but 

that  plaintiffs  should  be  allowed  to  remit  the 
latter  amount  from  the  judgment,  for  the 
reason  that  the  amount  of  the  verdict  lu 
excess  of  the  amount  of  loss  shown  In  evi- 
dence Is  exactly  ealcalable  from  the  evi- 
dence, and  both  defendant  and  plaintiffs 
have  been  able  to  make  such  calculntlou  and 
agree  as  to  tiie  amoiml^  tlie  latter  agreeing 


to  remit  to  $893.00.  Brown  r.  Planing  Uin 
Oo.,  217  S.  832,  335 ;  Crawford  v.  Dop- 
pier,  120  M&  802,  2S  S.  W.  98;  State  ex  reL 
T.  Hope,  121  Mo.  84.  42,  2S  8.  W.  893 ;  Smoot 
V.  Kansas  CStr,  191  S18,  028,  92  S.  W. 
363. 

[2]  It  is  insisted  that  the  court  erred  la 
refusing  to  give  defaidant's  Instruction  In 
the  nature  of  a  demurrer  to  the  evideace  for 
the  reason  that  plaintUf  \miiam  S.  Clay- 
ton was  goillT  of  contributory  negllgttice  aa 
a  matter  of  law.  Defendant  sa^  that  said 
plaintiff  was  neg^gent  In  two  respects: 
First,  by  driving  al«ig  tbe  car  tracks  for 
several  blocks  In  the  nighttime  without  look- 
ing bade  for  street  cars  wh«  there  was 
ample  rocon  fbr  him  to  bare  driven  on  the 
rl^t  aide  of  the  street  and  dear  of  the 
street  car  track;  and,  seccmd,  that  after  be 
saw  or  beard  the  car  cross  Twdftb  street 
he  had  soffident  time  to  have  gotten  ctt  the 
track  before  the  Injury,  and  that  he  failed 
to  do  80.  Bald  plaintiff  explained  why  he 
was  driving  In  the  ndddle  of  tbe  rtreet 
It  was  rabilng,  and  the  Inference  is  that 
the  street  was  slick.  He  vas  afkaid  the 
tow  would  run  Into  tbe  cnrb  If  be  drove 
on  tbe  right  side  of  tbe  street  We  think 
there  Is  no  question  but  that  said  plaintiff 
was  not  guilty  of  coatrihntory  negligence  as 
a  matter  of  law  In  not  locriclng  again  after 
he  drove  onto  the  tra^  Tbtem  la  no  evi- 
dence that  tbe  conditions  were  sodi  that 
said  plalntUC  and  Rutter  woald  not  have 
heard  a  warning  dgnal  if  one  had  been 
sounded.  Said  plaintiff  bad  a  right  to  rely 
upon  Uie  sounding  of  the  gong  to  give  him 
timely  warning  to  get  off  the  track,  and 
the  failure  of  said  plaintiff  to  look  back  was 
not  such  negligence  as  to  make  him  goUty 
of  contributory  net^lgence  as  a  matter  of 
law.  Conrad  Grocery  Ga  t.  Bd.,  89  Ma 
App.  801;  Kennnyde  v.  Pa&  R.  B.  Co.,  45 
Mo.  2S6,  2G2.  Of  course,  we  do  not  mean 
to  hold  that  said  plaintiff  would  have  been 
guilty  of  contributory  negligence  as  a  mat- 
ter of  law  if  there  had  been  no  reason  for 
his  driving  on  the  street  car  track  save  for 
bis  own  convenience. 

[8]  There  was  evidence  that  the  collision 
happened  as  dose  to  Twelfth  street  as  SO  feet 
The  trucks  were  going  20  miles  per  hour, 
so  there  is  an  inference  that  when  plaintiff 
Willliim  E.  Clayton  heard  the  car  it  wan 
closer  to  the  rear  truck  tiian  60  feet  We 
cannot  say  as  a  matter  of  law  tliat  said 
plaintiff  had  time  Jinder  the  condltltms  pres- 
ent to  have  driven  his  truck  and  tow  off  of 
defendant's  tracks  and  out  of  the  path  of 
danger  while  the  street  car  was  going  50 
feet  or  less,  and  he  was  proceeding  at  the 
rate  of  20  miles  per  hour,  especially  in  view 
of  the  fact  that  the  speed  of  the  street  car 
is  not  given.  Said  Clayton  testified  in  ref- 
erence  to  tbe  amount  of  time  that  elapsed 
after  he  first  heard  tbe  car  cross  Twelfth 
street,  as  follows: 


Digitized  by 


Google 


70 


281  S0UTHWB8TEBN  BEPOBTSB 


"I  don't  know  the  exact  aecondB,  I  didn't 
count  tbem;  bat  I  heard  the  noise;  then  an 
impulae  come  to  me  It  might  be  bacfa  of  me. 
I  turned  around;  the  otber  truck  was  In  back 
of  me,  and  jnat  aa  I  turned  aroand  it  aeemed 
to  bit  that  track  that  was  back  of  me;  as  it 
hit  the  other  tni(^,  I  tnmed  m;  truck  to  the 
right  It  tore  the  other  truck  loose,  and  then 
hit  me  before  I  conid  get  my  car  oif  Ute  track." 

The  jQdcnient  Is  affinned  In  tlie  earn  of 
$303.08. 
All  concur. 


P08HEK  V.  MARCELINE  COAL  4  MINING 

CO.   (No.  12178.) 

H[Kansaa  Oitr  Oourt  of  Appeals.  Blissonrl. 
Ma7  2a,19£L) 

1.  Appeal  aid  error  «=»9B6(I)— "Abetraet"  of 
reoord,  ooataialni  aotkiag  bat  oepy  af  patl- 
ttoB  aad  aaawer,  held  laaufllolMt. 

An  abstract  of  record,  containing  nothing 
but  a  copy  of  the  petition  and  answer,  and 
which  fails  to  show  the  filing  of  a  motion  tor 
new  trial  or  in  arrest  of  judgment,  with  the  ac- 
tion of  the  court  thereon,  that  time  was  grant- 
ed in  which  to  file  a  bill  of  exceptions,  and  that 
the  bill  was  filed,  or  that  an  appeal  was  allow- 
ed, is  iDsufflcient;  the  term  "abstract,"  as  ap- 
plied to  a  record,  meaning  a  complete  history 
in  short,  abbreviated  form  of  the  case  as  found 
in  the  record,  complete  enongh  to  show  that  the 
qaestlons  presented  for  review  have  been  prop- 
erly reserved. 

[Ed.  Note.— For  otber  definitions,  see  Words 
and  IThrases,  First  and  Second  Series,  Ab- 
stract.] 

2.  Appeal  aad  error  «a»58i<3)^tetraot  held 
iRsaffloleit,  at  not  ooaiplylag  with  ooart  role. 

An  abstract  of  record  failing  to  riiow  that 
"the  record  entries  evidencing  his  leave  to  file, 
or  filing  of  a  bill  of  exceptions,"  and  to  "state 
that  the  bill  of  exceptions  was  duly  filed,"  as 
required  by  rule  28  of  tl^s  court  (160  S.  W. 
xv),  is  insuffldent. 

Appeal  from  Olrealt  Goart,  linn  County; 
Fred  Lamb,  Judge. 
"Kot  to  be  offidaUy  pubUabed." 

Action  by  Joaeph  Posbek  against  the  Mar- 
Cdine  Coal  ft  Mining  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

O.  hi.  Eendilck,  of  Harcellne.  tot  appel- 
lant 

Ij.  R.  Owen,  of  Marceline,  and  Davis  ft 
Ashby  and  J.  0.  All&x,  all  of  Gfaillicotbe,  for 
respondent 

ABNOIiD,  J.  This  Is  a  suit  In  damages 
for  peraoxial  Injury.  The  case  was  tried  In 
the  drcuit  conrt  of  Linn  county. 

Tbo  answer  to  the  petiticm  of  plaintifC  wa% 
first,  a  general  doilal,  and  as  a  furtber  de- 


fense pleads  oontrlbutory  ne^^lgmee.  Judg- 
ment was  for  plaintur  in  the  som  of  $400. 
and  defmdant  appeals. 

[1]  Defttidant  has  filed  in  thla  court  wliat 
it  calls  an  abstract  of  record,  and  also  a  brief 
and  argument  dtscOBsLig  the  merttn  of  Uie 
case  in  fnlL  PlatntUf,  in  bis  brief  and  argu- 
ment, urges  the  insufficiency  of  ibe  abstract 
of  record  filed  herein,  and  diai^es  that  the 
record  proper  foils  to  show:  (a)  The  filing 
of  a  moticn  for  a  new  trial;  (b)  the  action  of 
the  trial  conrt  thereupon;  (c)  the  filing  of  a 
motion  In  arrest  of  Judgment;  (d>  the  action 
of  the  court  thereon ;  (e)  that  time  was  grant- 
ed In  whldi  to  file  a  bill  of  exceptions;  (f) 
that  the  bill  of  exceptions  was  filed ;  or  (g) 
that  an  appeal  was  allowed. 

All  of  these  objections  are  well  taken.  An 
examination  of  the  record  shows  that  it  con- 
tains nothing  but  a  copy  of  the  petition  and 
answer.  In  Harding  v.  Bedoll  et  al.,  202  Mo. 
625,  100  8.  W.  638,  the  Supreme  Court 
through  Graves,  J.,  in  discussing  that  case, 
decided  all  of  the  questions  covered  by  the 
objections  of  plaintiff  to  the  abstract  of  rec- 
ord herein;  and  an  extended  discussion  of 
t}ie  principles  therein  treated  needs  not  be 
entered  Into  in  extenso  here.  However,  we 
may  quote  tberefrom  briefly  with  profit  G!02 
Mo.  loc.  clt.  630,  100  S.  W.  630): 

"What  is  an  abstract  of  the  record,  and  what 
should  it  contain  under  our  rules?  SpeaJdng 
generally,  it  is  said:  'As  a  noun,  the  word  "ab- 
stract" denotes  a  less  quantity  containing  the 
virtue  and  force  of  a  greater  quantity.'  1 
Cyc.  211.  As  applied  to  a  record,  it  would 
mean  a  complete  history  In  short  abbreviated 
form  of  the  case  as  found  in  tiie  record.  It 
would  have  to  be  complete  enongh  to  show  tiiat 
the  questions  presented  for  review  have  beem 
properly  preserved  in  the  case.  As  to  the  rec- 
ord proper,  it  would  not  mean  that  the  whole 
pleadings  should  be  set  out,  unless  some  ques- 
tion urged  required  it.  It  would  mean,  how- 
ever, that  there  should  be  a  showing  to  the  ef- 
fect that  pleadings  had  been  filed  in  some  low- 
er court  at  some  particular  times,  and  the 
character  of  such  pleadings,  so  that  the  Issues 
raised  could  be  easily  ascertained.  It  would 
likewise  mean  that  there  should  he  a  concise 
statement  of  the  judgment  and  the  date  of  Its 
rendition,  and  also  of  the  fact  that  a  motion 
for  new  trial  or  in  arrest  of  judgment  bad  been 
filed,  and  the  time  thereof,  so  that  this  court 
can  see  that  it  is  filed  within  the  four  days  pre* 
scribed  by  the  statute.  *  *  *  So  also  should 
be  the  showing  as  to  the  overruling  of  such 
motion,  the  leave  to  file  bill  of  exceptions,  fil- 
ing of  bin  of  exceptions,  the  affidavit  for  appeal, 
and  the  order  granting  the  appeaL" 

In  ttie  Instant  case  tlie  abstract  meets  none 
of  these  necttsary  reqnirementa  excepting  to 
set  out  the  petition  and  answer. 

[2]  Plaintiff  further  contmds  that  tbe  ab- 
stract of  record  In  this  case  does  not  meet 
the  rcqulremenbi  of  rale  26  C160  S.  W.  xv) 
of  tblB  court  Rule  26  referred  to  was  ad(H>t- 
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ed  JanuTj  9,  1918,  and  abrogates  any  rule 
to  the  contiary: 

"Hereafter  an  appellaiit,  filing  here  a  certified 
copy  of  tbe  order  grantfog  ed  appeal,  need  not 
abatnct  the  record  entries  showing  the  steps 
taken  below  to  perfect  inch  appeal.  If  the  ab- 
stract state  tbe  appeal  was  duly  takes,  then, 
absent  a  record  showing  to  the  contrary  by 
respondent,  It  will  be  presumed  the  proper 
ateps  were  taken  at  the  proper  time  and  term. 

"Hereafter  no  appellant  need  abstract  record 
entries  evidencing  his  leave  to  file,  or  filing  of, 
a  bill  of  exceptions.  It  shall  be  suflScfeDt  if 
bim  abstract  eute  tba  biU  of  exceptions  was 
duly  filed,  ^e  burden  la  then  on  respoodeot 
to  prodvee  here  the  record  showing  tia  con- 
trail to  be  true,  if  he  make*  the  point" 

In  the  case  at  bar  tbe  purported  abstract 
falls  to  show  that  the  "record  entrlea  evi- 
dendng  his  leave  to  file,  or  filing  of,  a  bill 
of  exoepUona"  and  It  also  fails  to  "state 
tbat  .the  bill  of  exceptions  was  diil7  filed," 
am  required  by  said  rule  26. 

For  tbe  reastms  herein  stated,  the  Judg- 
ment should  be  affirmed,  and  it  is  ao  ordered. 

All  concur 


CALIFORNIA   SPECIAL   ROAD   DI8T.  V. 
BUEKER.   <No.  13963.) 

(Kansas  City  Court  of  Appeals.  Mia  so  oil 

Hay  28,  1921.) 

Coarts  «=:923l  (6)— Where  conetltutlonai  ques- 
tloa  Is  raised,  Supreme  Court  alone  has  Ju- 
rlsdlctlOB. 

In  an  action  by  a  road  district  for  the 
statotory  penal^  for  failure  to  remove  obstmc- 
tions,  where  defendant  asserted  that  Rev.  St 
189.9,  I  10720.  on  which  the  action  waa  based, 
was  la  violation  of  Const,  art  2,  1112.  20,  21, 
tbe  Court  of  Appeals  haa  no  jurisdiction  over  an 
appeal  by  the  road  district  from  an  adverse 
judgment,  and  the  cause  mast  be  transferred  to 
the  Sapreme  Court,  aotnitbstanding  defendant, 
respondent  on  appeal,  moved  to  dismlBs  for 
failure  of  appellant's  brief  to  comply  with  Rev. 
St.  101».  II  1511.  2421,  and  the  roles  of  the 
Oonrfc  wC  Appeals. 

Appeal  from  Circuit  Court,  Uonlteau  Coun- 
ty; J.  G.  Slate,  Judge 
IXot  to  be  offldally  pabtlidied.*' 

Action  by  the  California  Special  Boad  Dis- 
trict against  XjOuIs  Bueker.   From  a  Judg- 
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ment  for  defendant,  plalnUfC  aKteals.  Cbme 
transferred  to  Supreme  Court. 

S.  C.  OIU  and  Embry  &  Embry,  all  of  Cal- 
ifornia, Mo.,  for  appellant. 

J.  B.  Gallagher,  of  California,  Mo.,  and 
Irwin  &  Hal^,  of  Jefferson  City,  for  respond- 
ent, 

FEB  CURIAM.  PlalntifT,  a  special  road 
district  organized  under  the  provisions!  of 
article  7,  chapter  98.  B,  S.  1919,  brought  this 
action  based  on  section  10720,  R.  S.  1919, 
for  the  statutory  penalty  of  $S  per  day,  from 
and  after  ten  days  from  the  date  defendant 
was  notified  to  remove  an  obstruction  which 
it  is  charged  he  willfully  and  knowingly 
maintained  In  a  certain  road  and  has  re- 
fused to  remove.  Upon  a  trial,  the  Jury  re- 
turned a  verdict  for  defendant,  and  the  plain- 
tiff has  appealed.  No  briefs  have  been  filed 
by  respondent,  save  a  manuscript  brief  ia 
support  of  a  motion  to  dismiss  the  appeal  on 
the  ground  that  appellant's  brief  does  not 
comply  with  aectlons  1611  and  2421.  B.  S. 
1919,  and  our  rules  IB^  18,  and  IT  (MO  S.  W. 

II.  X). 

The  reason  for  resiMndent  filing  no  brief 
becomes  apparent  when,  upon  examining  the 
record.  It  is  seen  that  at  the  very  outset  de- 
fendant's answer  Invokes  the  constitutional 
provisions  of  sections  20  and  21  of  article  2 
of  the  Missouri  Constitution,  and  of  section 
12  of  article  2  of  said  Constitution,  claiming 
that  the  section  on  which  the  action  Is  based 
Is  a  violation  of  said  provisions  and  is  not 
therefore  enforceable. 

The  raising  of  these  constitutional  ques- 
tions places  the  Jurisdiction  of  this  appeal 
In  the  Supreme  Court.  This  court  has  no 
cognizance  of  constitutional  questions,  "not 
even  for  tbe  purpose  of  determining,  in  con- 
ridding  the  question  of  Its  own  Jurisdiction, 
whether  such  questions  are  fairly  debatable. 
State  ex  rel.  Campbell  t.  St  Loula  Court  of 
Appeals,  97  Ma  276;  State  t.  IXnnlsa^  41 
Mo.  App.  28."  Bennltt  v.  Bflssourl  Paa  R. 
Co.,  44  Mo.  App.  872,  374. 

If  the  ]url8dlcti«t  of  the  appeal  is  in  tbe 
Suprone  Court,  of  course  tliat  tribunal  la 
also  tbe  proper  one  to  pass  upon  tbe  quea< 
tlon  of  whether  the  appellant's  brief  Is  or  Is 
not  vulnerable  to  the  attack  made  upon  It  by 
respondent's  motion  to  dismiss.  According- 
ly, tbe  case  is  transferred  to  the  Supreme 
Court 
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-YARBROUGH  v.  HAMMOND  PACKING  CO. 
(No.  13730.) 

(Kuisaa  Ci^  Coart  of  Appeals.  MUsoail 
Ma7  23.  1921.) 

1.  Ntsligenoe  «es9|l9(l}— Spcclflo  oharge  maat 
be  eatablltlied. 

Where  a  plaintiff  makes  a  general  cbarge 
of  negligence,  and  folloirB  by  pleading  a  spe- 
cific act,  in  order  to  sastain  a  finding  for  plain- 
tiff, the  proof  mnat  clearly  establisli  the  apedfic 
act  pleaded. 

2.  Negligence  «=3l  19(1)— Proof  of  one  of  spe- 
oMo  aots  cliarged  suinotont. 

If  several  specific  acts  of  negligence  are 
pleaded,  and  there  is  snbstantial  proof  to  sup- 
port one  of  them,  it  is  auiBcIent  to  sopport  a 
Tcrdlct. 

3.  Master  and  servant  «=3285(2)— Evldeaco  of 
oaaso  of  escape  of  lllumloatlng  gas  held  to 
danud  a  peremptoiy  instniotion. 

In  a  serrant^a  action,  vhere  the  petition 
charged  general  and  specific  acta  of  ne^gence, 
causing  injuries  by  asphyxiation  from  inhaling 
illuminating  gas  in  defendant's  packing  plant, 
held,  that  defendant  was  entitied  to  a  peremp- 
tory inetruction  ia  the  nature  of  a  demurrer  to 
the  eTldence,  which  showed  that  the  proximate 
cause  of  the  injury  waa  escaping  gas  from  an 
open  valTe.  the  cause  of  its  position  being  a 
matter  of  conjecture,  and  not  from  gas  escap- 
ing when  the  ralves  were  in  a  position  de- 
signed to  stop  the  flow  of  said  gas,  as  specifical- 
ly alleged. 

4.  Master  and  servant  «s»IOi,  102(2)— Master 
not  an  Insurer  of  safety. 

While  the  duty  of  a  maater  is  to  exercise 
ordinary  care  to  famish  his  servant  a  reasona- 
tdy  safe  ^ace  and  reaaonably  safe  tools  and 
appliances  in  whidb  and  ^th  which  to  do  his 
work,  he  Is  not  an  insurer  of  the  safety  of  the 
place  or  tools  and  appliances. 

Appeal  from  Circuit  Oonrt,  Buchanan 
Ooimty;  lawrence  A.  Yorleo,  Judge. 

"Not  to  be  offlciall7  published." 

Action  by  William  Yarbroagb  against  the 
Hammond  Pa<ddng  Company.  Judgment  for 
plaintiff,  and  defendant  ^peala.  Reversed 
and  remanded. 

Sobert  A.  Brown  and  Richard  L,  Douglas, 
both  of  St  Joseph,  for  appellant 

Myttou  &  Parkinson,  of  St  Joseph,  for  re- 
QHmdent 

ARNOLD,  J.  This  is  a  personal  injury 
suit  instituted  b7  a  servant  acainst  tbe  mas- 
ter. Plaintiff  was  Injured  October  9.  1919, 
by  being  "asphyxiated  from  inhaling  illum- 
inating gas  at  the  packing  plant  of  defend- 
ant, the  Hammond  Packing  Company,  at  St 
Joeepb,  Mo.  Tbe  defendant  In  its  plant  uses 
Illuminating  gas  for  beating  branding  irons 
used  tor  branding  certain  of  Its  products 
with  the  United  States  Inspector's  seaL  Fart 
of  this  branding  is  done  In  a  room  of  house 


No.  8  on  tlie  fourth  floor  c£  deftsidast* s  plant, 
known  as  the  pickle  cellar,  ^ia  room  is  ap- 
proximately 200  by  300  feet  In  size.  The 
branding  iron  involved  In  this  salt  was  lo- 
cated on  a  post  near  the  south  end  of  eaiA 
room,  and  near  the  center  thereof  from  east 
to  west  ftud  connected  with  a  gas  pipe  at- 
tached  to  said  post  Tbe  brander  is  used  at 
intervals  during  working  boars,  from  7  a.  m. 
to  3:30  p.  m. 

The  plaintiff,  a  man  63  years  of  age  at  the 
time  In  question,  was  employed  as  Janitor  or 
clean-up  man,  with  duties  pertaining  partic- 
ularly to  the  room  above  referred  to.  His 
working  hours  were  from  9  a.  m.  to  6'.30  p. 
m.,  so  as  to  clean  up  after  the  business  of 
the  day  in  said  room  was  over  and  the  other 
employes  had  left  Plaintiff  had  spent  prac- 
tically all  of  his  life  on  a  farm,  and  had  little 
or  no  experi«ice  in  the  use  of  gas.  He  tes- 
tified: That  for  about  two  we^  prior  to  his 
injury,  and  while  in  the  performance  of  hla 
duties  about  the  post  where  tbe  brander  was 
located,  he  had  detected  a  strong  odor  of  gas, 
after  the  use  of  the  branding  iron  was  ended 
for  tbe  day.  That  two  weeks  prior  to  tbe  in- 
jury he  had  called  the  attention  of  the  super- 
intendent in  charge  to  this  fact  end  that  the 
latter  had  advised  him  that  the  situation  was 
not  dangerous  and  for  him  to  continue  at 
work.  That  the  gas  odor  continued  daily, 
and  two  or  three  days  prior  to  the  injury 
plaintiff  again  called  the  attention  of  the 
superintendent  in  charge  to  the  gas  odor,  and 
again  had  been  Informed  that  he  could  work 
there  in  safety,  and  that  the  leak,  or  defect 
would  be  repaired.  With  this  assurance 
plaintiff  continued  to  work  there,  but  plain- 
tiff testified  that  he  knew  of  no  leak. 

On  October  9,  1919,  plaintiff  went  to  the 
said  room  about  4  p.  m.  to  dean  np  as  was 
his  duty.'  and  again  smelled  gas  In  the  t1- 
dnlty  ot  tbe  brander  in  question,  bot  strong- 
est near  tbe  post  from  which  tbe  same  was 
supplied  with  gas.  While  In  the  exercise  of 
his  duties,  washing  tables,  he  became  so 
dlsiy  that  he  fell  three  times,  but  was  able 
to  reach  a  door  opening  on  a  ballway,  where 
he  got  some  fresh  air.  Again  he  tried  to 
work,  then  beoune  unccmsclous,  and  fell  to 
the  floor.  He  was  found  shMtly  after  In  an 
unctmsdous  condition  by  a  fellow  employ* 
and  takoi  to  tbe  idant  hospital,  where  he 
waa  given  some  treatment  by  the  use  of  a 
pulmotor  and  medldne.  Be  was  revived, 
taken  to  his  borne  In  St  Joseidi,  and  tar  some 
weeks  was  confined  to  his  bed,  and  haa  con- 
tinued to  suffer  from  tb»  etteetB  of  tbe  as- 
pbyxiatifm. 

Tbe  amended  petition  diarges  that  "for  a 
long  time  prior  to  the  9th  of  October,  1919, 
tbe  defendant  carelessly  and  negligently  kept 
its  pl^Ie  cdlar  and  the  gas  pipes  and  fix- 
ture and  appliances  and  the  ventilating  sys- 
tem thoein  In  a  dangerous,  unsafe,  and  not 
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reasmably  safe  condltlcm  for  plaintiff  and 
oOuat  esnptoyte  to  work  ta  and  about  the  per- 
formance of  their  duties,"  and  then  pleads  a 
specific  <^rge  of  negligence  as  follows: 

"Tbat  th«  gas  pipes  and  systems  and  valves 
or  sbut-oir  cocks  therein  in  said  pickle  cellar 
wonld  permit  said  Ulumfaiating  gas  to  escape 
Into  said  pickle  cellar  in  large  qaantiUes,  and 
Bccamulate  therein  when  said  valves  or  shut* 
off  cocks  were  in  a  position  designed  to  stop  the 
Sow  of  said  gas;  that  said  gas  would  leak  and 
escape  from  said  gas  pipes  and  the  valves  and 
cocks  thereof  when  said  gas  was  not  being  need 
for  any  porpose  In  said  room.** 

The  answer  was  a  general  denial.  Trial  to 
a  jury  resulted  In  a  verdict  In  favor  of  plain- 
tiff for  $2,000.   Defendant  appeals. 

Defendant  charges,  among  other  assign- 
ments of  error,  that  the  trial  court  erred  in 
refusing  to  give  the  peremptory  instruction 
in  the  nature  of  a  demurrer  to  the  evidence, 
requested  by  defendant  at  the  close  of  plain- 
tiff's case,  and  again  at  the  dose  of  all  the 
testimony,  and  assigns  as  reason  therefor 
that  plaintiff  sought  to  recover  upon  spedSc 
acts  of  negligence  alleged  la  the  petitl(»i,  and 
that  there  was  a  total  failure  of  proat  as  to 
any  act  of  n^llgence. 

[1,  2]  The  mle  Is  fandamratal  that,  where 
a  plaintiff  makes  a  general  charge  of  negli- 
gence and  follows  by  pleading  a  specific  act, 
in  order  to  sustain  a  finding  for  plaintiff, 
the  proof  mast  clearly  establish  the  spedflc 
act  pleaded;  and  if  several  specific  acts  of 
negligence  are  pleaded,  if  there  Is  substan- 
tial proof  to  support  <me  of  them.  It  is  suffi- 
cient to  support  a  verdict.  Troutman  v.  Cot- 
ton Oil  Co.,  224  S.  W.  1014;  GIbler  v.  Rail- 
road. 129  Mo.  App.  98,  107  S-  W.  1021;  Jack- 
son V.  Ballroad,  171  Mo.  App.  431,  166  S.  W. 
1005.  In  the  case  at  bar  plaintiff  pleaded 
several  specific  acts  of  negligence,  but  during 
the  progress  of  the  trial  all  were  abandoned, 
save  the  one  set  out  above.  We  shall,  there- 
fore, G<mflne  our  consideration  to  this  one 
pcrfnt 

The  spedflc  charge  Is  that  the  "gas  pipe 
and  systems  and  valves  or  shut-off  cocks 
*  *  *  would  permit  lllnmlnating  gas  to  es- 
cape •  •  •  In  large  quantltlea  •  •  • 
when  said  valves  or  shut-off  cocks  were  In  a 
position  Intended  to  stop  the  flow  of  said 
gas."  Plaintiff's  testimony  was  to  the  effect 
that  the  odor  of  gas  was  present  In  the  room 
In  question  each  day  for  a  period  of  two 
weeks  before  the  accident  complained  of,  but 
In  this  statCTient  he  was  corroborated  by  no 
one.  Farther,  he  testified  that  on  two  occa- 
sions prior  to  the  accident  he  had  notified 
the  superintendent  of  the  fact.  He  is  con- 
tradicted in  this  statement  by  the  superin- 
tendent, Mr.  Lord.  The  testimony  tends  to 
show  that  on  the  day  of  the  accident  the  gas 
was  turned  off  at  the  brander  In  question  at 
8:26  p,  m.  by  dtfendant's  assistant  foreman, 
C.  W.  BlflBeimiy,  who  testffled  that  be  had 


nothing  to  do  with  locking  up  the  brander^ 
"but  I  was  in  diarge  of  turning  off  the  gas. 
Q.  Tell  the  Jury  whether  or  not  you  did  tnra 
oSC  the  gas?  A.  Yes,  sir;  I  turned  off  the  gas 
at  25  minutes  after  S." 

As  Stated,  the  testlmoi^  shows  that  p1altt<> 
tilt  went  to  work  ibat  day  at  about  4  o'clock 
In  the  aftemooD.  Gharies  Sire,  general  fore^ 
man  In  defoidant's  bc^klUing  department, 
testified  tbat  he  was  on  the  fifth  floor  of  the 
building  In  Questlra,  starting  downstairs  with 
BCr.  Boberts,  gmeral  Biu)erlntendent,  when 
th^  smelled  ga^  and  that  he  got  off  at  the 
fourth  floor  to  Invertigate,  while  Mr.  Boboils 
went  to  the  floor  below.  In  the  pickle  room 
Sive  found-  the  gas  valve  at  ttie  north  side 
of  the  room  closed,  and  then  turned  his  at- 
tention to  the  valve  on  the  post  at  the  middle 
of  the  south  side  of  the  room.  He  was  ask- 
ed, "In  what  conditlm  did  yon  find  Oiat 
valve?"  and  answered,  *^e  valve  was 
Q.  Was  the  gas  escaping?  A.  Tea,  sir." 

[3]  Thus  we  find  that  the  valve  vhidi  was 
closed  at  8:!^  p.  m.  was  fonnd  open  and  onlt* 
ting  gaa  at  the  time  plaintiff  was  found  as- 
phyxiated. From  what  cause  the  valve  was 
opened  after  having  been  closed  at  3:26  the 
record  falls  to  enllgjiten  ns,  nor  can  we  saf^ 
Ijr  enter  the  realm  of  speculation  to  detas 
mine  it.  Taking  Into  conslderatlOD  all  the 
facts  and  drcumstanctt  of  the  case,  we  must 
conclude  that  the  proximate  cause  of  plain- 
tiff's Injury  was  the  escaping  gas  from  the 
open  valve,  and  not  from  gas  escaping  "when 
said  valves  or  8but-<^  cocks  were  in  a  posi- 
tion designed  to  stop  the  flow  of  said  gas," 
nor  from  gas  which  had  leaked  or  escaped 
"from  said  gas  pipes  and  the  valves  and 
cocks  thereof  when  said  gas  was  not  being 
used  for  any  purpose  in  said  room." 

[4]  The  duty  of  the  master  is  to  exercise 
ordinary  care  to  furnish  his  servant  a  rea- 
sonably safe  place  and  reasonably  safe  tools 
and  appliances  in  which  and  with  which  to 
do  his  work.  The  master,  however,  Is  not  an 
Insurer  of  the  safety  of  the  itoce  or  tools 
and  ai^llances. 

"It  is,  therefore,  a  role  of  universal  law  that 

In  suits  of  this  character  it  Is  necessary  for  the 
plaintifl  to  allege  and  prove  a  causal  connection 
between  the  injury  and  the  negligeoce  of  the 
master.  The  corollary  of  this  rule  is  that,  if 
the  accident  might  have  resulted  from  more 
than  one  cause,  for  one  of  which  the  master  is 
liable  and  for  the  other  he  is  not  liable,  it  is 
necessary  for  the  plaintiff  to  prove,  In  the  first 
instance,  tbat  the  injury  arose  from  the  cause 
for  which  the  master  is  UaUte,  for  it  is -not 
the  province  of  a  court  or  jury  to  peculate  or 
guess  from  which  cause  the  acddent  happened." 
Rogers  v.  Packing  Co.,  187  Mo.  App.  loc.  cit 
56,  160  8.  W.  668;  Goransson  v.  Mfg.  Oo..  188 
Mo.  loc.  dt.  307,  86  S.  W.  888»  and  cases  there- 
in cited. 

The  testimony  falls  to  show  any  cansal 
connection  between  the  Injury  and  tt»  neg- 
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lifience  charged  In  the  petltton.  The  condu- 
ston  Is,  therefore^  that  plaintiff  failed  to  snp- 
port  his  pleaded  cause  by  any  substantial 
evidence,  and  that  Aet&aOmt'B  demurrer  at 
the  close  of  the  testimony  dionld  have  been 
sustained. 

The  Judgment  is  reversed,  but,  inasmuch 
as  plaintiff  may  be  able  to  plead  and  prove 
a  cause  of  acthw  <»  a  new  trial,  the  cause  la 
remanded. 

All  ooncnr. 


CLARK  V.  FIDELITY-PHENIX  FIRE  INS. 
CO.  OF  NEW  YORK.   (No.  1-3556.) 

(Kansas  City  Court  of  Appeals.  BiQssoarL 
May  2,  1921.    Rehearing  Denied 
May  23.  1921.) 

1.  iBsuranoe  4s9232— No  oaneellatios  of  polli^ 
where  agents  promised  to  oanoel  but  Beglsotod 
to  do  so  before  loss. 

Wliere  the  local  agents  of  a  fire  Insurance 
comiMiQy  promised  an  insured  to  cancel  so  much 
of  tiis  policy  as  covered  certain  household  goods, 
but  neglected  to  do  so,  and,  after  a  fire  in  which 
the  goods  were  destroyed,  informed  the  Insured 
of  their  neglect  and  that  he  had  "some  loss" 
mder  the  policy,  and  thereafter  defendant's 
special  agent  credited  the  insured's  premium 
note  for  the  amount  of  the  premium  oh  the 
household  goods  there  was  no  cancellation; 
the  mere  agreement  to  caned  bung  insuiBcient. 

2.  luaniMe  «s»388(S>— Where  lasorad  pro- 
oared  other  iasaraaoe  Is  belief  ladeoed  by 
agents  of  oompany  that  polloy  was  oanoeled, 
oompany  Mtopped  to  assert  defense. 

Where,  because  of  the  promise  of  local 
agents  of  a  fire  insurance  company  to  cancel 
insured's  policy  covering  certain  household 
goods,  insured  procured  other  insurance,  and 
the  local  agents  failed  to  make  the  promised 
cancellation,  but,  after  a  fire  destroying  the 
goods,  informed  the  insured  that  be  bad  "some 
loss"  under  the  policy,  the  company  was  estop- 
ped to  assert  as  a  d^ense  that  the  Insured  had 
procured  other  Insurance,  the  company  Issuing 
the  other  policy  having  paid  only  one-half  the 
amount  thereof,  on  the  ground  of  the  existence 
of  the  insurance  sued  for. 

Appeal  from  Circuit  Court,  Sullivan  C3oun- 
ty;  Fred  Lamb,  Judge. 
*^ot  to  be  officially  published." 

Action  by  a  Q.  Clark  against  the  Fidelity* 
Fbenlz  Fire  Insurance  Oompany  of  New 
York.  Judgment  for  plaintiff,  and  d^endaut 
ai^eals,  AtDrmed. 

John  W.  Clapp,  of  Mllau,  and  Fyke,  Snider 
&  Hume,  of  Kansas  City,  for  appellant. 

B.  E.  Ash,  Of  Green  City,  and  D.  M.  Wilson, 
of  Milan,  for  respondent. 

TiilMBLB,  P.  J.  Plaintiff  brought  suit  on 
that  feature  of  defendant's  policy  of  fire 
losnrance  which  covered  plaintiff's  hous^iold 


goods,  the  object  of  the  suit  being  to  re- 
cover one-half  of  the  amount  of  the  loss  sus- 
tained by  a  fire,  the  other  one- half  having 
been  paid  by  another  company  having  In- 
surance tbereon.  There  was  no  dispute  as  to 
the  fire  or  the  amount  of  the  loss.  The  de- 
feoBcs  set  up  were:  (1)  That  the  policy  sued 
on  was,  as  to  the.  hoiuehold  goods,  canceled 
by  a  mutual  agreement,  which,  in  law,  effect- 
ed a  cancellation  even  though  no  formal  act 
of  cancellation  was  in  fact  done ;  (2)  that,  un- 
der a  provision  of  the  policy  sued  on,  the 
taking  out  of  other  insurance  on  tlie  property 
without  the  consent  of  the  defendant  Insurw, 
rendered  the  policy  herein  sued  oa  null  and 
void.' 

To  these  defenses  plaintiff  replied  that  the 
insurance  never  bad  been  in  fact  canceled, 
and  that  the  company  was  estopped  from  set- 
ting up  the  defense  of  other  Insurance. 

A  Jury  was  waived  and  the  cause  was  tried 
by  the  court  No  instructions  or  declarations 
of  law  were  asked  or  ^ven.  and  at  the  close 
of  all  the  evidence,  the  case  was  submitted 
without  a  demurrer.  The  trial  court  roidered 
judgment  in  plaintiff's  favor  for  one-half  <^ 
the  loss  alleged  and  sued  for,  and  d^endant 
has  appealed. 

It  seems  that  plaintiff's  mother  owned  40 
acres  with  a  house  and  bam  thereon,  and 
with  insurance  on  same,  Including  household 
goods,  In  the  other  company.  After  plain- 
tiff bought  the  property,  he  applied  for  and 
obtained  tbe  policy  In  suit  on  the  bouse,  bam, 
and  personal  property,  and  executed  and  de- 
livered to  defendant  bis  note  for  tbe  pre- 
mium. Shortly  thereafter  he  discovered  that 
be  could  secure  the  Insurance  on  the  perwHi- 
alty  by  having  the  insurance  tbereon  held  by 
bin  mother  astdgned  to  him.  He  ther^ore 
went  to  tbe  local  agents  of  the  defendant; 
who  had  countersigned  tbe  policy  herein 
sued  on,  and  toM  them  ho  wanted  to  drop  tbe 
insurance  he  had  taken  out  on  the  personaltr, 
as  he  was  taking  the  Insurance  his  mother 
bad  therecm,  by  having  It  assigned  to  him, 
which  he  was  having  done.  They  promised 
Co  take  steps  to  have  tbe  policy  canc^ed,  but 
n^lected  to  do  sa  ^e  mother's  Insurance 
was  assigned  to  plaintiff  three  days  after  the 
local  agents  had  countersigned  and  Issued 
the  policy  to  plaintiff  wblcb  la  her^  mod 
on. 

About  30  days  after  the  mother's  insur- 
ance bad  been  assigned  to  plaintiff,  the  fire 
occurred  and  the  goods  were  destroyed.  Aft- 
er the  fire,  and  before  the  plaintiff  settled 
with  the  other  insurance  company,  the  agents 
of  tbe  defendant  Informed  plaintiff  that  they 
had  forgotten  to  write  In  to  tbe  company 
and  have  the  policy  canceled.  Up  to  that 
time  plaintiff  supposed  the  insurance  bad 
been  canceled,  bat  was  then  Informed  by  de- 
fendant's agents  that  it  was  not  and  that 
plaintiff  had  "some  loss"  under  the  policy* 
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Wlien  plaintiff  went  to  settle  witb  the  otli- 
«  company,  It,  knowing  that  the  policy  in 
the  defendant  ctnnpany  had  not  been  cancel- 
ed, paid  only  its  proportionate  part  of  the 
loss,  namely,  one-halt  thereof.  It  is  for  the 
other  one-half  of  the  loss  that  the  present 
suit  is  brought 

The  proTlslw  In  the  policy  In  reference  to 
cancellation  is  as  follows: 

"This  policy  shall  be  canceled  at  any  thus  at 
the  request  of  the  insured;  or  by  the  company 
by  p-ving  fire  days  notice  of  such  cancellation. 
If  this  policy  shall  be  canceled  as  herein  before 
provided,  or  becomes  void,  or  cease,  the  premi- 
um haring  been  actually  paid,  the  unearned  por- 
tion shall  be  returned  on  surrmder  of  this  pol- 
icy or  last  renewal,  this  compsny  retaininf  the 
cnstomary  short  rate;  except  that  when  this 
policy  is  canceled  by  this  company  by  (jring  no- 
ttco  it  shall  retain  only  the  pro  rata  preminn.'* 

The  proTfaion  as  to  additional  insurance 
Is  aa  f<dIowa: 

**Thi8  entire  policy  unless  ottetwise  provided 
by  agreement  faidoned  hereon  or  added  hereto, 
shall  be  void  If  the  faisored  now  has  or  shall 
hereafter  make  or  proeore  any  other  contract 
of  insurance,  whether  valid  or  not,  on  proper^ 
covered  in  whole  or  In  part  by  this  policy." 

[1, 2]  The  evidence  as  disclosed  In  the  rec- 
ord la  such  as  to  be  amply  sufticient  to  Jus- 
tify the  trial  court  In  finding  that  nothing 
WB8  in  fact  done  In  the  way  of  canceling  the 
insurance,  although  plalntlff  asked  the  agents 
to  do  so  and  thought  for  a  time  that  it  had 
been  done,  and,  acting  upon  that  supposi- 
tion, took  the  other  insurance ;  also,  that  the 
alleged  credit  on  plaintiff's  premium  note  for 
the  proportionate  part  thereof  represented  by 
the  premium  on  the  personalty  Insured  was 
not  entered  on  the  note  until  after  the  Are 
bad  occurred,  when  the  credit  was  then  plac- 
ed on  aald  note  by  the  defendant's  special 
agent  who  was  sent  there  to  investigate  mat- 
ters. This,  however,  was  not  only  after  the 
loss,  but  also  after  both  plaintiff  and  the 
defendant's  agents  recognized,  and  the  for- 
mer  was  led  to  believe  by  the  latter,  that,  al- 
though they  had  Intended  a  cancellatl<m  of  the 
Insurance  on  fte  goods,  yet  no  cftncellatlon 
was  in  fact  done,  and  the  Insurance  was  still 
In  force.  Under  this  situation  and  state  of 
facts,  the  other  Insurance  company  paid  only 
the  E^rt  It  could  be  compelled  to  pay  in  view 
the  existence  of  the  insurance  herein  sued 
for.  In  other  words,  while  It  was  agreed  that 
the  Insurance  on  the  personalty  was  to  be 
canceled,  yet  In  fact  the  same  was  nerer  done, 
but  was  afterwards  recognized  as  being  stIU 
in  force,  and  plaintiff  was  not  only  led  into 
the  aitnatlon  of  procuring  other  insurance, 
but  could  receive  from  the  other  company 
only  Its  iwoportionate  share  of  the  loss  and 
then  look  to  the  defendant  for  the  other 
halt.  These  circumstances  render  the  situa- 
tion entirely  different  from  that  In  the  au- 


thorities dted  by  defendant  In  support  of  Its 
contention  that  the  mere  agreement  between 
the  plaintiff  and  the  agents  that  the  policy 
would  be  canceled,  of  itself  and  without 
anything  more,  effected  a  cancellation. 
There  was  no  move  made  to  caned  the  policy, 
and,  on  the  other  hand,  it  was  treated  as  a 
subsisting  contract.  The  proposed  cancella- 
tion was  never  carried  Into  effect,  and  the 
fact  of  other  insurance  was  not  only  waived, 
but  tbd  defendant  Is  estopped  to  assert  It  as 
a  defense.  Rayward  v.  National  Ins.  Co., 
52  Mo.  181,  14  Am.  Rep.  400;  Rogers  v. 
Home  Ins.  Co..  155  Mo.  App.  276,  136  S.  W. 
743;  PoUe  t.  Western  Assurance  Co.,  114 
Mo.  App.  ffl4,  90  S.  W.  S07;  Nuto  T.  Hart- 
ford Fire  Ins.  Co^  100  Ma  App.  SSS^  88  & 
W.  88. 

The  judgment  la  afflntfed. 
Ail  concur. 

On  Ifotlon  tor  Bebearlng. 

AppellanfB  sole  reason  urged  as  ground 
for  a  rehearing  is  that  the  <^lnlon  erred  In 
saying  no  demurrw  to  the  evidence  waa  ot- 
tered. The  q;>biloa  doee  not  say  no  demuner 
waa  ever  filed,  but  that,  "at  the  doee  o£  aU 
the  evidence,  the  case  was  submitted  without 
a  demurrer,"  and  this  language  waa  used  ad- 
visedly. 

Ai^wllant  did  offer  a  demurrer  which  was 
OTerruled,  but  after  it  was  overruled  the 
case  wae  reopened,  and  other  evldoice  waa 
heard,  and  then  the  case  was  submitted  with- 
out any  demurrer  being  <rffered.  So  that  It  Is 
strictly  true  that  at  the  doae  of  all  the  evt 
dence  the  case  was  submitted  without  a  de- 
murrer. However,  If  one  had  been  submit- 
ted and  had  been  overruled,  we  cannot  see  la 
what  way  It  would  have  affected  the  result. 

The  motion  tor  rehearing  la  overruled. 

All  cmcur. 


ANDERSON  v.  MUTUAL  BENEFIT  HEALTH 
A.  ACCIDENT  ASS'N.    (No.  13934.) 

(Kansas  City  Court  of  Appeala  MissontL 
May  2,  1021.   Rehearinc  Duiled 
May  23, 1921.) 

I.  iQSsrasoe  «=>668(ri)— Evidence  held  suffl- 
elent  to  take  to  the  Jiry  the  queatton  wheth- 
er disease  resntted  from  aMridenfal  Isjnry. 

In  an  action  for  disability  benefits  under  an 
accident  insurance  policy,  where  the  Insurance 
company  admitted  insured  had  received  an  ae- 
cidentai  injury  to  his  fingef  resulting  In  blood 
poisoning,  testimony  by  a  physician  that  the 
diabetes  from  which  insured  was  suffering  and 
which  was  still  disabling  him  might  have  been, 
and  in  the  physician's  opinion  was,  caused  by 
the  injury,  is  sufficient  to  take  to  the  jury  the 
question  whether  the  disability  from  the  ^sease 
resulted  from  the  accidental  injury. 
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2.  iRtunLnod  i»— i4D0  Dteeaae  rwnlUng  froa 
•ooldMtal  iBjiiiy  within  accident  policy. 
If  diabetes  wan  an  effect  of  insured's  acci- 
dental injury,  a  mere  link  in  the  chain  between 
the  accident  and  its  effect,  tht  condition  of  in- 
sured would  be  attributable  to  the  acddental 
injury,  and  not  the  disease. 

8.  Insnranoe  «=»669(I0)— Instractton  on  aool- 
dental  Injury  as  proximate  cause  of  dlsHse 
held  oorreoL 
In  an  action  on  an  accident  insurance  pol- 
icy for  disability  benefits  during  the  time  plain- 
tiff was  disabled  b;  disease,  which  the  evidence 
showed  could  have  resulted  from  the  accident, 
an  instraction  that,  if  the  jury  found  plaintiff 
was  Injured  by  accidental  means  and  further 
found  that  as  a  direct  result  ^  Us  bodily  inr 
Sory  he  had  been  continuously  and  wholly  dis- 
abled ainee  the  date  thereof,  he  could  recorer, 
was  correct 

4.  Insnrmioo  ^»668(I4)— Fraud  by  agent  la 
•aooring  rolaasa  fron  lasorad  la  qnentloa 

for  Jnry. 

In  an  action  for  cHsabiUty  benefits  under  an 
accident  insurance  policy,  where  the  depend- 
ent pleaded  a  release  by  insured,  which  the 
plaintiff  in  reply  alleged  was  procured  by  fraud 
of  the  agent  of  insured,  the  question  of  the 
agent's  fraud  was  one  for  the  jury  where  there 
was  evidence  to  support  a  finding  of  fraud, 

5.  '1nsaranoe  «=»668{l)  —  Evidence  adjuster 
oaneeted  policy  and  threateaed  to  sue  Insured 

'  held  fo  raise  ^aactloa  of  vexatloaa  rsfnsal  to 

pay. 

*  In  an  action  on  an  accident  Insurance  pol- 
icy, evidence  that,  after  the  Insnrance  company 
bad  made  certain  payments  to  plaintiff,  its  ad- 
juster had  taken  tiie  policy  from  plaintiff  and 
canceled  it  and  had  threatened  to  sue  plaintiff 
for  accepting  payments  to  which  he  was  not 
cntitied,  Aeltf  sufficient  to  take  to  the  jnry  the 
question  whether  the  refusal  of  the  company 
to  pay  dlsaUIity  benefits  while  Insured  was  dis- 
abled by  disease  resultinf  from  tiie  Injury  was 
TezatiOQS. 

Appeal  from  Clrcnit  Court,  OUnton  Coun- 
ty; A.  D.  Burnes,  Judge, 
•^ot  to  be  officially  pubUabed.*' 

Action  by  Cbarlea  Andersim  against  tbe 
Mutual  Benefit  Health  &  Accident  Associa- 
tion. Judgment  for  the  plalntifT,  and  de- 
fendant appeals,  after  which  appeal  John 
H.  Anderson,  as  administrator  o^  tbe  plain- 
tiff, was  substituted  as  party  plalntUF.  Judg- 
ment affirmed. 

F.  B.  lEllis,  of  Plattsbnrg,  for  appellant 
W.  S.  Hemdon  and  B.  H.  Uuaser,  both  of 
Plattaburg,  for  respfrndoit 

AIIN0IJ>,  J.  This  la  an  action  to  recover 
benefits  under  tbe  terms  of  a  health  and  ac- 
(ddent  pcOIcy  of  insurance. 

On  May  1,  1919,  plaintiff  purchased  from 
d^endant  aa  insurance  policy  which  speci- 
fled  benefits  payable  under  the  terma  there* 
of  for  skdcneBa  w  injury.  On  June  7,  191d, 


plaintur  was  accidentally  Injured  by  mash- 
ing the  third  finger  of  his  right  hand  in 
turning  a  wagon,  while  laboring  at  concrete 
construction.  Following- the  injury  plaintUT 
attempted  to  work  for  two  or  three  days, 
but  was  unable  to  do  so.  On  the  10th  day 
of  June,  1919,  Dr.  P.  H.  Stectonan  lanced 
the  injured  finger  and  removed  a  great  deal 
of  pus  therefrom,  and  thereafter  plaintiff 
suffered  from  blood  poistming.  In  Septem- 
ber, 1919,  the  attending  lAyalfdan  discovered 
that  plaintur  was  afflicted  with  diabetes. 

Defendant  company  paid  plaintiff  Oie  sum 
of  f200  under  the  poltey  for  damages  begin- 
ning Av^nst  16,  1919.  and  ending  May  13, 
1^,  in  payments  of  |60  each. 

Tlie  petition  alleges  that  under  the  provl- 
dons  of  the  policy  defendant  was  to  pay 
plaintiff  as  accident  beneflbi  for  total  dis- 
ability 920  per  weA  for  one  day  or  mwe, 
and  not  exceeding  KM  consecutive  weeks, 
for  loss  of  time  resulting  finun  bodily  injury 
zecdved  through  accidental  means,  which 
diall  tndepeadentiy  of  all  other  causes  im* 
mediately,  continnonaly,  and  wholly  disable 
the  insured,  that  from  Jane  7,  1919,  until 
September  18, 1920,  plaintiff  was  totally  dis- 
abled as  a  result  of  the  Injured  finger,  in- 
dependentiy  of  all  other  causes,  and  that  de- 
fendant wrongfully  and  willfully  refuses  to 
pay  the  balance  due  and  vexatiously  requires 
plaintiff  to  litigate  the  same.  Plaintiff  asks 
judgmrat  for  $1,140  balance  due,  10  per  cent, 
statutory  penalty  for  vexatious  delay,  and 
for  reasonable  attorney*!  fee  wltb  Intwest 
and  costs. 

The  first  amended  answer  is  a  g^eral  de- 
nial, and,  further  answering,  defendant  ad- 
mits the  injury  and  resulting  disabllitr, 
also  the  payments  made  as  above  stated, 
and  states  that  on  June  12, 1920,  plaintiff  In 
writing  fully  released  defendant  from  all 
other  obligations  under  its  certificate  of 
membership  for  or  on  account  of  the  injury 
received  about  June  6,  lOlft,  and  aeta  oat 
said  release. 

Beplyii^,  plaintiff  alleges  that  on  June  2, 
1920,  defendant's  attorney  wrongfully,  false- 
ly, and  fraudulently  deceived  plaintiff  as  to 
bis  rights  and  benefits  under  the  iwUcy,  and 
secured  from  plaintiff  the  surrender  of  said 
policy  and  the  cancellation  thereof  by  the 
payment  by  defendant  of  (50  and  $1.60  un- 
earned premium,  that  said  pretended  re- 
lease and  settlement  Is  null  and  vcdd,  and 
that  the  (dieck  for  fSlJSO  was  never  cashed 
and  waa  returned  to  defaidant 

The  case  was  submitted  to  the  court  and 
jury  up(m  the  pleadings  thus  made.  Verdict 
was  for  plaintiff  In  the  sum  of  ^,840;  less 
the  sum  of  $200  already  paid,  or  $1,140; 
for  vexatious  refusal  to  pay  same,  $ — ■ — ; 
for  attorney's  fee,  ^OO^total  amount  ot 
verdict,  $1340.  Defmdant  appeals. 

Since  the  trial  of  thla  cause  ta  the  drenlt 
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court,  Oharles  Andenon  has  died,  and  John 
H.  Anderson,  administrator  ot  his  estate,  has 
been  substituted  as  party  plaintiff. 

The  simple  basis  of  this  suit  is  that  de- 
fendant refuses  to  accept  the  theory  that  the 
diabetes  from  which  plaintiff  admittedly 
suffered  was  the  direct  result  of  the  Injury 
to  the  finger  received  on  Jxme  7,  1919.  Sup- 
I^onental  thereto  is  the  question  of  the 
validity  of  the  written  release  executed  June 
12,  1920.  Upon  these  two  guestloiu  rests  the 
determination  of  this  appeal. 

Plalntifl  predicates  his  action  upon  the 
accident  clause  in  the  policy,  and  not  upon 
the  health  clause,  and  defendant  argues  with 
much  ability  that  the  company  already  [mid 
plaintiff  more  than  was  due  him  for  the  in- 
jury to  the  finger,  and  claims  that  the  dis- 
ability after  the  mashed  finger  had  healed 
was  due  solely  to  diabetes,  for  whldi  plain- 
tUT  could  not  recorar  under  Ute  Injury  <danm 
of  the  policy. 

Defendant  first  complains  that  the  court 
erred  In  OTerrulli^  defendant's  instruction 
In  the  nature  of  a  demurrer  to  the  evidence. 

It  was  admitted  In  the  answa  that  plain- 
tUf  recelTed  the  injury  allied,  and  by  pay- 
ing beoeflta  therefor  defendant  admltt^  the 
damage.  Tntlmoxv  of  tlie  phyddan  who 
attoided  lAalntlff  t«ided  to  aihow  that  tbe 
diabetes  from  whldi  plaintiff  suffered  might 
bare  beoi,  and  In  his  (V^ion  was,  the  di- 
rect reanlt  of  tbe  Injury  to  tl»  ilnger^  and 
tbia  teattmony  Is  not  refuted.  There  was 
also  substantial  evidence  that  the  release 
pleaded  in  defiendant's  answer  wa«  invalid. 
Furtlier  tbe  testimony  tended  to  show  that 
plaintiff  was  totally  disabled  from  work 
from  tbe  date  of  tbe  injury  until  September 
21,  192a 

[1]  We  can  arrive  at  no  other  eonduslon 
from  a  ocmstderatlcm  ot  tbe  evidence  than 
tbat  the  court  properly  overruled  deCmd- 
anf  8  demurrer  to  tiie  evidence.  And  this 
Gtmclusloa  is  supported  1^  the  rulings  In 
Powell  V.  Trav.  Protective  Ass'n,  160  Mo. 
Appt.  571, 140  8.  W.  930.  and  in  that  case  the 
court  was  guided  by  Jamison  v.  Casualty 
Co.,  104  Mo.  App.  806,  78  S.  W.  812 ;  Mead- 
ows T.  Ina.  Oo.,  129  Mo.  76,  81  S.  W.  578,  60 
Am.  St  Rep.  427 ;  Fetter  v.  Fidelity  ft  Cas- 
ualty Co.,  174  Uo.  256.  78  6.  W.  S02,  61  Jj. 
R.  A.  469.  97  Am.  St.  BepL  S60;  Powell  v. 
St.  ti.  ft  S.  F.  R.  B.,  229  Mo.  246,  129  S.  W. 
963.  If  the  diabetes  from  which  plaintiff  ad- 
mittedly suffered  was  tbe  direct  result  of 
the  injury  to  the  finger  allied  In  the  petl- 
tloa  and  admitted  by  defendant,  then  de- 
fendant was  liable  under  the  terms  of  tbe 
policy,  about  which  there  is  no  dispute. 

It  is  said  by  Jt^aon,  J.,  in  Drlslcell  v. 
Insurance  Ca,  117  Ma  App,  loc  dt  870,  93 
8.  W.  882: 

"When  evidence  is  introduced  that  points  to 
tbe  Injury  as  the  sole  active  force  that  brings 
into  operation  death-produdng  agencies,  tbe 


issue  of  proximate  cause  Is  one  of  fact  for 
the  jary,  and  not  of  law  for  the  court.  •  •  • 
Whether  the  insured  was  wholly  or  partially 
disabled  at  once  by  the  accident  was  a  matter 
that  concerned  tbe  Indemnity  to  be  paid  him  for 
loss  of  time,  and  is  not  at  alt  determinative  of 
tbe  right  to  recover  upon  a  death  claim.  Tbe 
intervening  results  of  the  injury  are  facts  that 
should  be  received  in  evidence  as  bearing  upon 
the  solution  of  the  principal  issue  of  fact — the 
proximate  cause  of  death---bQt,  aside  from  tills, 
they  have  no  other  importaoce." 

[2]  Applying  the  principles  thus  enuncia1>> 
ed  to  the  case  at  bar,  in  the  light  of  the  tes- 
timony of  the  attending  physician  to  the  ef- 
fect that  dlal)ete8  might  have  been,  and  in 
his  opinion  was,  the  direct  result  of  the  in- 
jury to  the  finger  and  the  resulting  blood 
pcditnilng  (wblcfa  testimony  was  undisputed), 
it  was  a  case  tor  the  wise  consideration  of 
tbe  jnry.  If  tbe  diabetes  Is  an  effect  of  the 
acddental  injury,  a  mere  link  in  tbe  ctaain 
between  the  acddent  aiid  its  effect,  tbe  oon- 
dlttim  of  plalntifl  would  be  attributable  to 
tbe  acddeotal  injury,  and  not  to  the  disease. 
Westmi  0«nmmlal  Trav.  v.  Smith,  85  lied. 
401,29  0.  O.  A.228,40Ii.B.A.6B3:  Tlav. 
Ina.  Co.  V.  Ifelldi,  6S  Fed.  178;  12  a  0.  A. 
G44,  27  Ift  B.  A.  089;  Railway  v.  Kellogg,  94 
U.  S.  469.  24  L.  Bd.  266. 

Defendant  further  complains  tbat  tbe  trial 
court  erred  in  giving  Inatructiona  numbered 
1  and  2  on  behalf  of  plaintiff. 

it]  Instructioa  No.  1  pn^ierly  sutnaltted 
to  tbe  jury  the  4]uestl<»  hereinabove  dis- 
cussed In  the  following  lai^age: 

"That  la,  the  jury  therefore  find  and  believe 
from  the  evidence  that  plaintiff,  Charles  Ander- 
son, on  the  7th  day  of  June,  1919,  received 
bodily  injury,  if  any,  and  tbat  such  bodily  in- 
jury, if  any,  was  received  by  accidental  means, 
and  fortbw  find  and  beUeve  from  the  evidence 
that  as  direct  and  proximate  result  of  said 
bodily  injury  he  has  been  immediate,  eontins- 
ously,  and  wholly  disabled  since  said  date,  and 
has  suffered  loss  of  time  of  his  occupation  and 
labor,  then  the  plaintiff  ia  entitled  to  recover, 
and  your  verdict  should  be  for  the  plaintiff." 

Instruction  Na  2,  as  to  the  amount  prop- 
erly recoverable  if  the  Jury  found  tbe  facts 
included  in  instruction  No.  1,  l(^cally  fol- 
lows the  same,  and  is  not  error. 

[4]  Instruction  No.  3  properly  Informs  the 
jury  as  to  the  law  ai^licable  to  the  charge 
of  fraud  in  procuring  the  written  release. 
The  question  of  fraud  and  unfair  dealing 
on  the  part  of  defendant's  agent  was  a  ques- 
tion of  fact  for  the  determination  of  the  jury 
under  tbe  law  as  defined  by  the  court,  and 
its  submission  to  the  Jury  was  not  error. 

[E]  Defendant  complains  finally  that  er- 
ror was  committed  by  the  court  in  giving  in- 
struction No.  4  for  plaintiff,  on  the  ground 
that  there  was  no  evidence,  either  direct  or 
Infferoitial,  tbat  tbe  refusal  to  pay  plalntilE 
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WM  without  reasonable  gronnda,  or  wm  rer- 
atlons. 

The  language  of  the  Instruction  is  that — 

"If  70U  shall  believe  from  the  erideQce  that 
the  defendant  *  *  *  refused  to  pa;  the 
plafaitiff  the  amoaot  dne  him  under  the  policy 
of  insurance  in  this  case,  and  that  the  same 
vaa  done  prior  to  the  institution  of  this  action, 
and  still  further  find  from  all  the  facts  and  cir- 
cumstances shown  by  the  evidence  that  his 
refusal  to  pa;  was  vexatious— that  is,  with- 
out reasonable  cause — then  you  may  allow  plain- 
tiff, in  addition  to  the  amount  of  your  verdict, 
if  any,  on  the  policy,  a  sum  not  ezceediag  10 
per  cent  in  addition  to  your  verdict  on  the 
policy,  and  a  reasonable  attorney's  fee,  and 
you  should  return  a  verdict  for  the  aggregate 
sum  if  you  find  the  issues  for  the  plalatifC  here- 
in." 

The  plalntur  testified  that  wliea  Aeteni- 
ant*8  adjuster  called  upon  htm,  at  the  time 
the  final  release  was  secured,  the  said  ad< 
Juster  took  his  policy,  canceled  It,  and  In- 
formed plalntlft  that  the  company  could  sue 
him  for  having  accepted  payments  to  which 
he  was  not  entitled.  The  adjuster  denied 
this,  but  It  raised  the  question  of  fair  deal- 
li^  on  tlie  part  of  the  adjuster.  We  think 
^  tills  fact,  with  til  the  other  facts  and  dr^ 
'qamstmncefl  In  the  case,  authorised  the  sub- 
mission of  this  questloii  to  the  Jury.  The 
arbitrary  actl«m  of  the  adjuster  fai  taking 
up  and  cancdlng  the  policy,  coupled  with 
his  imi^ed  threat  to  sue,  would  be  a  fact 
tending  to  dunr  the  willful  rtfuaal  of  de- 
fendant to  pay  the  amount  recorerable  under 
the  policy,  while  It  may  not  be  any  evidence 
of  the  right  to  recover.  The  fact  that  de- 
fendant refused  to  pay  the  amount  demand- 
ed by  plalntltr,  and  elected  to  submit  the 
matter  to  a  determination  by  a  lawsuit, 
might  Justly  be  cemsldered  an  element'in  the 
Questltm  of  vexatious  delay,  the  solution  of 
which  would  naturally  follow  the  final  de- 
termination of  the  suit  tm  Its  merits;  and 
defendant  took  Its  dianees  along  with  plaln- 
tUt  rtiatlTe  thereto. 

In  accordance  with  the  views  above  ex- 
pressed, and  finding  no  reversible  error  in 
the  record,  the  Judgment  is  affirmed. 

All  concur. 


TAYLOR  V.  WESTERN  UNION  TELE- 
GRAPH CO.   (No.  13552.) 

(Kansas  City  Court  of  Appeals.  Missouri 
Hsy  28,  1921.) 

I.  Eviisaee  «s>34,  4&-JHdiolai  notlos  of  acts 
of  Coiioress  and  proclamations  of  President 
thereunder  taken. 
The  courts  will  take  Judicial  notice  of  acts 

of  Congress  and  of  the  prodamattons  of  the 

President  pursuant  thereto. 


(Kg. 

2.  EvMaico  «C923(I)— Jwnalal  wtloa  eaa- 
satiM  of  Qoatrol  by  fadsral  gavoraBisBt  of 
telsgrapli  eonpaalet  takes. 

The  courts.  wHl  take  Judidal  noties  of  the 
fact  that  the  control  of  telegraph  companiea 
by  the  federal  government  ceased  on  a  certain 
date  hy  virtue  of  a  repealing  act  of  Congress. 

3.  Telsgraphs  asd  telephoaes  «b»26%.  New, 
vol.  7A  K«y-No.  Serlea-Not  liable  for  May 
during  fsdersl  oostral. 

In  an  action  against  a  telegraph  company 
to  recover  the  penalty  provided  by  Rev.  St 
1909,  I  3330  (now  Bev.  St  1919,  |  10136),  for 
delay  In  delivering  a  telegram,  where  it  ap- 
peared that  at  the  time  telegraph  companies 
were  under  federal  control,  held,  that  a  demur- 
rer to  ^aintifrs  evldencs  should  have  been 
sustained 

Appeal  from  Clrcnlt  pout*  (Siuitoa  Gonu- 

ty;  Fred  lAmb,  Judge; 

ActlcHi  by  John  D.  Taylor  against  the  West- 
ern Union  Telegraph  Company.  Judgment 
for  plalntUr,  and  defendnnt  appeaJbB.  Re- 
versed. 

Francis  R.  SUrk,  of  New  York  City.  New, 
Miller,  Camack  &  WInge,  of  Kansas  City,  and 
Mahan,  Smith  &  Mahan,  of  Hannibal,  for  ap- 
pellant 

John  D.  Taylor,  of  KeyteavUle,  for  respond- 
ent 

TRIMBLEl,  P.  J.  This  suit  was  Instituted 
June  3,  1919,  to  recover  the  $300  statutory 
penalty  provided  by  section  33S0,  R.  S.  1909 
(now  section  10136,  B.  S.  1919),  for  failure  to 
promptly  deliver  a  telegram  alleged  to  have 
been  stot  by  ^aintlfl  from  St  Louis,  Mo.,  to 
KsQrtesvUle,  Mo.,  on  the  6th  day  of  April,  1919. 
The  answer  was  a  gen«al  doilal,  and  It  fur-' 
ther  set  iu>  as  a  defense  that  at  the  time  the 
telegram  was  filed  for  transmission  defend- 
ant was  not  in  control  and  operation  of  its 
t^egraph  systan,  bat  that  the  same  had  been 
talcen  over,  and  ms  being  operated,  by  the 
United  States  government  under  a  resolution 
of  Congress  of  July  16,  1918,  a  prociamatlon 
of  the  President,  dated  July  22, 1918,  and  an 
order  of  the  Postmaster  Genoral,  dated  Au- 
gust 1,  1918,  and  that  the  business  of  receiv- 
ing, transmitting,  and  delivering  telegrams 
:  was  under  the  direction,'  control,  and  <H»era- 
tlon  of  the  United  States,  tbroogh  its  Poet- 
master  Qoieralj  and  that  the  defendtnt  did 
not  undertake  to  recdv^  transmit,  or  deliver 
the  teli^am  filed  1^  plaintlfE.  Hha  defendant 
demurred  at  the  dose  of  idalnttirs  evid«ice, 
and  again  at  the  dose  of  oU  the  evidence, 
but  was  oyermled,  and  Judgment  wu  ren- 
dered in  the  sum  of  9300,  the  stetntory  pen- 
alty, and  from  this  Judgment  the  defendant 
has  appealed. 

There  is  no  contmtlon  mode  by  respondent 
over  the  proposition  that  If,  as  a  matter  of 
fact,  the  defendant's  telegraph  system  was  ia 
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tbe  huaOB  of,  and  bolns  operated  1^.  the  Unit- 
ed States  govemmcut  on  April  6, 1919,  wben 
the  telesram  was  filed  for  tranamtaslon,  then 
this  suit,  bdng  against  the  defendant  isom- 
pany  Itself,  cannot  be  maintained.  Beqiond- 
ent's  position  la  that  the  blanks  on  whlcb  the 
telegram  was  sent  had  nothing  on  than  to 
Show  that  the  goremroent  was  In  ocmtrol  or 
that  any  one  other  than  the  defendant  it- 
self was  nndertaking  to  contract  In  referaioe 
to  the  message,  and.  that  the  defendant  oon- 
tented  itself  merely  with  showing  that,  under 
the  joint  resolntlon  of  Congress  of  Jnly  16, 
191S  (40  U.  8.  Stats,  at  Urge,  904),  the  Presi- 
dent's proclamation  of  July  22, 191S  (40  IT.  S. 
Stats,  at  Large.  1807),  and  the  Postmaster 
GeneraTs  announcement  of  August  1,  1918, 
the  defandant's  lines  were  taken  dbarge  of 
t^,  and  were  nnder  control  of,  the  United 
States  government,  its  officers  and  agents,  on 
and  from  midnight  of  July  81, 1918,  but  that 
there  was  no  showing  that  socb  control  con- 
tinued and  was  In  existence  down  to  and  on 
April  6,  1919,  the  date  the  telegram  was  filed 
for  transmission.  This  contention  concedes, 
in  effect,  tbat  It  was  shown  at  the  trial  that 
governraent  control  was  assumed  on  July  31, 
1918,  but  it  ssserts  that  the  burden  was  on 
defendant  to  show  that  such  possession  and 
control  was  in  existence  at  the  time  the  mes- 
sage was  filed.  It  may  be  well  to  here  ob- 
serve that,  as  a  matter  of  fact,  such  govern- 
mental possession  and  control  continued  un- 
til midnight  of  July  31,  1919,  as  shown  by  the 
Act  of  Congress  of  July  11,  1919,  c.  10.  41 
Stat.  157,  repealing  the  joint  resolntlon,  which 
date  of  cessation  of  control  was  nearly  four 
months  after  the  filing  of  the  message  for 
transmission. 

[1]  It  would  seem  that,  governmental  con- 
trol bavlog  been  once  shown  to  exist,  tbat 
condition  is  presumed  to  have  existed  until 
the  contrary  is  shown  by  the  party  disputing 
the  continuance  of  tbe  condition.  Law8on<m 
Presamp.  Evid.  211-240;  22  C.  J.  86;  22  Am. 
ft'Eng.  Ency.  of  Law  (2d  Ed.)  1238.  However, 
If  tbe  fact  that  the  telegraph  blantcs  made  no 
mention  of  govemmfent  control  would  ordi- 
narily be  a  sufficient  circumstance  to  rebut 
tbat  presumption,  yet  it  is  not  so  In  this  in- 
stance, since  the  courts  will  take  jiHlldal 
knowledge  of  the  acts  of  Congress  and  of  tbe 
proclamations  of  '  the  President  pursuant 
thereto  end  thereunder.  Pipes  v,  Missouri 
Pacific  R.,  267  Mo.  885,  893,  184  S.  W.  79; 
Armstrong  v.  United  States.  13  Wall.  154,  20 
L.  Ed.  614;  Jenkins  v.  Collard,  145  U.  8.  646, 
661, 12  Sup.  Ct  868,  36  L.  Ed.  812.  Practical- 
ly tbe  same  contention  made  by  plaintiff  here- 
in was  made  In  Dessery  v.  Western  Union,  107 
Kan.  526,  528,  192  Pac.  728,  729,  but  In  an- 
swer thereto  the  Supreme  Court  of  Kansas 
said: 

"Tbat  may  be  tras,  but  tiie  cooxt  is  com- 
pelted  to  Uke  Judicial  notice  of  tbe  fact  that 


tbe  company  was  not  then  oparatlag  its  tele- 
graph lineB,  and  evidence  could  not  be  prop- 
erly received  to  disprove  tbat  fact" 

That  the  courts  will  take  judicial  notice  of 
the  acts  of  Congress  and  presidential  proc- 
lamations thereunder  is  fnrtbv  clearly  sup- 
ported by  tbe  following  authorities:  Western 
Union,  etc.,  Co.  v.  Glover  (Ala.  App.)  86  South. 
154;  McFeena's  Adm'r  v.  Paris  Home  Tele- 
phone, etc,  Co.,  190  Ky.  299,  227  S.  W.  450; 
Western  Union,  etc.,  Co.  t.  tASlle  (Ala.  App.) 
84  South.  864,  866;  Western  Union,  etc.,  Co. 
v.  Robbison  (Ttei.  Civ.  App.)  225  S.  W.  877; 
Western  Union,  etc.,  Co.  t.  Davis.  142  Ark. 
304,  218  S.  W,  833;  Western  Union,  etc.,  Ca 
T.  Condltt  (Tex.  Civ.  App.)  223  a  W.  234. 

[2]  Likewise  tbe  courts  take  judicial  notice 
of  tbe  fact  that  the  control  ceaaed  on  a  cer- 
tain date  by  virtue  of  a  repealing  act  of  Con- 
gresa.  Graisbaw  r.  Cort>itt  (G.  C,  A.)  264  Fed. 
962.'  As  to  nonliability  of  defendant  toe 
delay  or  failure  in  transmission  of  telegrams 
during  the  period  of  tliat  control,  see,  also, 
Foster  v.  Western  Union,  etc.,  Co.,  210  S.  W. 
107;  Amerson  v.  Western  Unlmi,  etc,  Oo.  (D. 
C.)  265  Fed.  909;  Mitchell  v.  Cumberland,  etc., 
Co.,  188  Ky.  268,  221  S.  W.  647,  10  A.  L.  B. 
940 ;  Spring  v.  American  T.  &  T.  Co.  (W.  Va.) 
103  S.  E.  206, 10  A.  Li  R.  951;  Western  Union, 
etc,  Ca  T.  Johnson  (Tex.  Oir.  Aipp-)  224  S.  W. 
203. 

[3]  It  follows,  therefore,  that  the  defendant 
cannot  be  beld  liable  for  the  foilore  to 
promptly  send  the  telegram  in  qnestlon,  and 
that  the  demnrrer  to  die  evidenoe  stiould 
have  been  sustained. 

Oonsequently  the  jodfment  mut  be^  and 
the  same  ts,  reTerwd. 

Tht  other  Judges  eonciir. 


EVANS  V.  CLAPP  at  al.  (Na.  18919.) 

(Kansas  City  Court  of  Appeals.  ICasonrf. 
April  4.  1921.   Behearing  Denied 

May  23,  1921.) 

1.  Appeal  and  arror  ^=>927(5)— In  revlswing 
denial  of  demurrer  to  evidence,  only  evi- 
denoe supporting  verdict  can  be  oonsldered. 

Where  defendant  assigaed  as  error  the 
overmllDg  of  Its  demurrer  to  tbe  evidence, 
the  appellate  court  must  accept  as  troa  all 
the  evidence  supporting  plalntifl's  ease,  un- 
less it  is  wholly  opposed  to  well-known  physical 
laws  or  is  contrary  to  the  common  experience 
of  mankind,  while  defendant's  evidsnce  must  be 
treated  as  untrue. 

2.  Appeal  aad  error  «s>927(5)— la  revlewiiB 
dealal  of  demurrer  to  evidence,  plalatlff  ea- 
titlnd  to  every  reaionablo  laferaaoe. 

In  reviewbsg  the  denial  of  a  demurrer  to 
the  evidence,  plaintiff  Is  entitled  to  enry  rea- 
sonable inference  which  the  jury  could  draw  in 
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mpport  of  the  Todlct  from  ur  eridenee  In 
the  cue,  indadbis  that  offered  by  defendant 

3.  Appeal  and  error  4s>997(2)— Overnillig  de- 
marrar  to  evMoaos  aastalaod,  aalasa  ao  evl- 
deaoe  to  aapport  vardloL 

It  k  onlj  where  there  is  no  atd)etantial 
erldeaee  to  support  the  verdict  that  an  ap- 
pellate conrt  can  let  it  aside  on  the  ground  that 
a  demurrer  to  the  eridenee  should  have  been 
snstsined. 

4.  Physloians  and  surgeons  «=»I8(8)  —  Evi- 
deaoe  held  to  warraat  flading  that  plaintiff 
was  bnrned  by  defendant's  aeglloent  use  of 
X-nqr  ■aohlno. 

In  so  action  Sfainst  a  pbysicisQ  for  in- 
juriea  claimed  to  result  from  negligeiit  opera- 
tion of  en  X-ray  machine,  evidence  held  to  war- 
rant finding  that  the  burns  resulted  from  ex- 
posure to  X-ray  negligently  administered  by 
defendant. 

5.  Physicians  aad  snrgeoas  ^=>I5  —  Where 
X-rsy  was  nsed  merely  for  diagnosis  and 
patient  was  hnrned,  phyaldan  oaanot  defeat 
rseovory  on  the  ground  of  Iwnost  nlstako  la 
troatmont. 

Where  X-ray  waa  used  merdj  far  diafnoals 

and  the  trouble  dlacovered  in  the  first  examina- 
tion, but  the  physician  caused  other  examina- 
tions to  be  made  for  his  own  parposes  and  the 
patient  was  burned,  he  cannot,  in  an  action 
for  malpractice,  defeat  i^ecovery  on  any  theory 
of  honest  nkiatake  in  the  careful  application  of 
the  treatment  Intended  to  be  qtplisd. 

6.  Pkyslelans  and  snrgeons  4=9l8<7)  —  That 
X-ray  examinations  do  not,  when  earofnily 
nsed,  produce  barns,  might  be  considered  on 
question  of  oare. 

Where  plaintilf,  aa  the  result  of  defend- 
ant's X-ray  examinations,  was  sererely  hom- 
ed, the  fact  that  such  examinations,  when 
carefully  and  properly  made,  do  not  produce 
burns,  might  be  eonsMered  aa  showing  that 
the  degree  of  care  and  skill  ordinarily  exer- 
cised by  persona  of  the  medical  profeasion  ua- 
Ing  sndi  agendea  waa  not  exercised  by  de- 
fendant. 

7.  Pbysloians  and  surgeons  ^=3 IS— In  notion 
for  X-ray  barns,  the  rules  sovemlng  the  11- 
Shlllty  of  physicians  nnd  snrgaoM  are  ap- 
pHrabla. 

The  rules  governing  the  duty  and  liability 
of  physicians  and  surgeons  are  applicable  to 
(hem  In  the  use  and  manipulatitm  of  an  X-ray 
machine  and  In  an  action  for  bnma. 

8.  Physicians  and  anrgeon  «s>l4< I)— Degree 
of  ears  required  by  pbyslolaiS  using  X-ny 
manhlnea  atatad. 

A  physician  In  operating  an  X-iay  madiine 
must  use  such  reasonable  and  ordinary  care, 
sUll,  and  diligence  as  is  ordinarily  poBseseed 
by  others  in  the  same  line  of  practice  in  simi- 
lar localitiea,  and  the  term  "aimilar  localidee" 
in  that  connection  must  have  a  general  and 
relative  meaning  so  as  to  include  other  asers 
who  possessed  the  ordinary  proficiency  in  and 
acquaintance  with  the  use  of  that  agency  whidi 
obtains  in  the  same  section  of  tiie  country,  and 
the  distinction  made  between  urban  and  rural 
practitioners  should  not  prevail. 


9.  Physicians  and  sirgooaa  ^al8(IO>  —  Imr 
stniotlon  on  the  oaro  raqulrsd  of  a  pliyaMaa 
not  srroneons. 

In  an  action  by  patient  burned  1^  X-ray, 
an  inatmction  that  by  using  the  phrase  "rea- 
sonable skill,  care,  and  prudence,"  wan  meant 
that  degree  of  skill,  care  and  prudence  tliat 
an  ordinarily  capable  doctor  would  use  In  the 
same  or  like  rituation,  is  not  improper  as  im- 
posing an  excessive  regnirement,  tot  tiie  defi- 
nition amoonted  to  bo  more  than  raqobing  de- 
fendant to  use  the  ordinary  skill,  care,  and 
prudence  need  by  average  members  of  the  pro- 
fession, which  is  less  than  is  required. 

Appeal  aad  srror  ^9l033(S)  —  Dofoodant 
cannot  oomplain  «f  u  lastraetlon  nadnly 
favorable  to  It 

Where  an  Inatraetlmi,  Sn  a  malpractice 
action,  aa  to  the  degree  of  care  required  by  die 
defendant  phyaldan,  required  less  care  than 
that  imposed  by  law,  the  physician  cannot 
complain;  the  Instruction  being  unduly  favora- 
ble to  him. 

11.  Damages  ^50— Msatal  aignlsb  and  pbyal- 
9Ml  pala  are  proper  elemsats  of  damage. 

Mental  anguieh  and  physical  pain  arising 
from  bodily  injuries  are  proper  elements  ci 
damage,  where  such  bodily  injuries  acemod  and 
defendant's  Uabili^  is  established. 

12.  Damages  «=:»I6I— Physical  pain  and  mental 
anguish  may  be  rsGOvered,  thoagh  not  stated. 

Physical  pain  and  mental  anguish  may  be 
considered  as  elements  of  damage  for  bodily 
injuries,  though  not  stated  In  the  petition. 

13.  Oamagea  ^ai6(i0)— lastmotlon  not  eb- 
Joetlonablo  aa  allewlirig  raoovory  for  uiMtal 
angnlsh  aaaeeompaaM  by  Iblury* 

In  a  malpractice  action  against  a  physician 

who  burned  plaintiff  in  the  operation  of  an 
X-ray,  an  instruction  that  the  jury  should  take 
into  consideration  the  mental  psin  which  the 
injuries  bad  caused  and  which  they  would 
cause  in  the  future,  If  any.  Is  not  objectiouable 
as  allowing  recovery  for  mental  anguish,  re- 
gardless oi  any  pl^sical  aaffering,  where  it 
aroeared  that  X-ray  buma  are  likely  to  break 
out  any  time  in  the  future  and  there  waa  evi- 
dence that  aa  a  result  of  the  bum  the  aUn 
on  plaintiff'a  hack  had  adhered  to  flbrons  cov- 
ering over  the  bone  whldi  would  caoae  etm- 
tinual  discomfort. 

14.  Damages  4=3216(1)— Initrnotlon  not  ob- 
jectioHable  as  tending  to  improper  recov- 
ery. 

In  a  malpractice  action  based  on  X-ray 
burns,  an  instruction  that  the  jury  should  award 
plaintiff  auch  damages  as  would  adeqoatdy  cwn- 
pensate  for  her  Injury  la  not  ohjeotionaUo 
because  of  the  word  "adequately,"  particolarly 
in  view  of  the  fact  that  tiie  verdict  was  only 
for  ¥S,000  and  that  plaintiff  had  spent  large 
sums  of  money  and  undergone  two  yearn  of 
suffering. 

Appeal  from  Circuit  Conrt,  Macon  Gonnty; 
VerncMk  I*  Drain,  Judge. 
"Not  to  be  officially  pabUahed." 
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Action  b7  Ben  Eruu  against  O.  B.  Clapp 
and  another.  From  judgnaent  for  plaintiff, 
defeadanta  appeaL  Affirmed. 

John  R.  Hughes,  Dan  R.  Hnghes,  and  Otho 
r.  Matthews,  all  of  Macon,  and  Hunter  & 
CLamler,  of  Moberly,  for  ai^lanta. 

Harris  &  Price,  of  Columbia,  and  Walter 
G.  Goodson,  of  Macon,  for  respondent. 

TRIBJBLB,  P.  J.  Defendant  Clapp  Is  a 
pbysldan  at  Moberly,  Mo.,  In  charge  of  and 
practicing  In  the  private  ho^Ital  of  the  Wood- 
land Kiepltal  Company,  codefendant  herein 
and  a  corporation  all  the  shares  of  which, 
exc^t  one,  are  owned  by  defendant  Clapp 
and  his  wlfeL  The  plaintiff  was  a  patient  In 
said  hospital  and  brought  this  suit  for  negli- 
gent malpractice  based  upon  her  claim  that 
she  was  severely  burned  by  defendant  Clapp's 
application  to  her  of  the  wonderful  and  mys- 
teriouSt  yet  dangerous,  X-ray.  Here  was  a 
verdict  and  Judgment  of  $5,000  in  plaintUTa 
favor,  and  from  tbbt  d^endants  haTe  ap> 
pealed. 

[1-31  As  appellanti^  principal  contention  Is 
that  their  Instructions  In  the  nature  of  de- 
murrers to  the  evidence  should  have  been 
glTOi,  It  Is  necessary  to  state  the  fitets  with 
some  degree  of  paHJcalarlty.  In  doing  this, 
however,  Inasmndi  as  ttw  Terdlct  of  the  Jury 
is  In  plalnttfl's  fiiTor,  we  aet  forth  only  that 
evidoice  whldi  tends  to  sopport  the  verdict, 
dlaregudlng  all  <^  defoidants^  evidence  om- 
tradlctoiy  of  plainturs  theory.  For  the  rule 
aniellAte  courts  must  follow.  In  dealing  with 
the  propriety  of  a  demurrer  to  the  eridoioe 
In  a  law  case,  Is  that  all  of  the  evidence  sup- 
porting lOalntura  case  must  be  accepted  as 
true,  unless  it  Is  wholly  opposed  to  well- 
known  lOiyslcal  laws  or  is  contrary  to  the 
oommoi  ex]>erience  of  mankind;  and  the  de- 
fendant'* evldeuoe  whidi  omtradlcts  that  of 
plaintiff  must  be  treated  as  untrue,  since  the 
Jnry  have  lihown,  by  their  verdict,  that  they 
did  not  accept  It  In  snch  case,  the  plaintiff 
Is  also  mtltled  to  the  benefit  of  evory  reason- 
able Inference  which  the  Jnry  conld  rightfully 
draw.  In  sn^rt  ct  the  verdict,  tram  any 
erldence  in  the  case,  Including  that  offered  In 
defendants'  bdulf ;  and  It  Is  only  whete  there 
la  no  sobstsntlal  evidence  to  support  the  ver^ 
diet  that  ui  appellate  court  can  set  it  aside 
on  the  gromd  that  a  demurrer  to  the  evt 
doice  should  have  been  snstahied.  Only  a 
few  of  the  many  authorities  are  here  dted  In 
ranwrt  of  the  f(H«goIng:  Fink  v.  Kansas 
City  Sonthem  B.  Ca,  161  Mo.  App.  814,  148 
8.  W.  668;  Peek  v.  Taubman,  261  Mo. 
S80,  158  8.  W.  656;  Lawler  v.  Montgomery, 
21T  S.  W.  868;  Crawford  v.  Kansas  City  Stock 
Yards  Co.,  21S  Ma  Sd4,  409. 114  S.  W.  1057 ; 
BcAermann  v.  Kortkamp  Jewelry  Co^  175 
Mo.  ApD*  279, 167  S.  W.  856;  Steffens  v.  Fish- 
er, 161  Ho.  App.  886, 143  S.  W.  1101;  Behncke 
V.  MItcheU  Clay  Mining  Co.,  189  Mo.  App.  639, 
ITO  8.  W.  271.  Indeed,  the  foregcdng  Is  so 
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well  established  that  It  would  seem  almost 
unnecessary  to  say  anything  about  it,  but  a 
motion  or  restatement  thereof  may  perhaps 
be  useful  In  alleviating,  in  some  degree,  the 
amazemait  and  dismay  experienced  by  a  de- 
feated litigant  when,  on  reading  an  appellate 
court  opinion  In  his  case,  he  finds  that  the 
evidence  he  relied  upon  most  confidently  as 
a  defense  Is  given  little  attennoo,  or*  perhaps, 
is  not  mmtloned  at  all. 

With  the  foregoing  tn  mind,  the  record  con- 
tains ample  evidence  to  support  the  following 
as  the  fftcts  In  the  case: 

Plaintiff,  a  widow  living  In  Coitralla,  able 
to  do  her  work  and  apparently  In  ordinary 
health,  except  that  she  suffered  with  attacks 
of  severe  sick  headache,  went  to  Dr.  Clapp 
at  Moberly  and  consulted  him  as  to  th^ 
cause.  He  advised  her  to  come  to  his  hosi^- 
tal,  where  he  would  give  her  the  "Usmnth 
meal"  and  tell  her  what  eansed  the  liead- 
aches. 

Accordingly,  on  Saturday,  Septonber  1, 
1917,  plaintiff  went  to  Dr.  Clapp,  and  he 
placed  her  in  his  hospital,  and  on  the  follow- 
ing Monday  began  the  work  of  examining  her 
with  his  X-ray  machine  to  ascertain  the  catne 
of  her  trouble. 

It  Is  conceded  that  this  powerful  agency 
was  not  used  upon  her  at  any  time  for  pur- 
poses ai  treatment,  but  the  sole  object  In 
having  her  to  subject  herself  to  the  ray  was 
merely  to  discover  the  cause  of  her  head- 
aiAee.  Nor  were  any  X-ray  pictures  or  neg- 
atives taken  at  any  time,  but  mmly  flu<nv- 
B&fBic  views  were  had  by  causing  the  X-rays 
to  itmetrate  the  pattoit's  body  and  cast  upon 
a  flooreseent  screoi  a  view  of  her  bodily  In- 
tonal  amuuiements,  which  the  radiographer, 
or  person  operating  the  machine,  could  see 
and  observe  so  long  as  the  rays  were  being 
generated  and  allowed  to  be  directed  against 
the  plaintiff's  body. 

It  seems  that  while  the  X-ray  will  pass 
throoi^  many  otherwise  opaque  snbstances, 
lead  Is  largely  In^iervlons  to  it,  and  therefore 
the  point  at  which  this  agency  Is  generated  Is 
Indoeed  In  a  lead  box  having  an  opening  In 
one  aide  throng  which  the  X-rays  are  al- 
lowed to  pass  to  the  object  at  which  tbey  are 
de£dred  to  be  directed,  whldi  opening  is  con- 
trolled by  an  adjustable  shutter  wfaldi  Uie 
<^>erator  can  easl^  open  or  dose,  thereby  al- 
lowing the  ray  to  pass  through  ttie  opralng  or 
not  as  he  derires,  and  whldi  shutter  Is  so  ar- 
ranged as  to  make  the  opening,  through 
which  the  rays  pass,  large  or  small  as  the 
operator  desires,  according  as  he  wants  the 
field  of  vlslcm  to  be  large  or  small,  fnie  cur- 
rent of  electricity  whldi  the  X-rays  are 
produced  can  also  be  tamed  off  and  im  at  the 
wUl  of  the  Iterator.  A  sheet  of  alominam, 
called  the  aluminum  filter.  Is  placed  Immedi- 
ately In  front  of  the  exit  of  the  rays  from  the 
tube,  the  purpose  of  which  Is  to  filter  or  take 
out  what  are  called  the  "soft  lay^  lAldi 
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bare  an  Immediate  and  harmful  burning  ei- 
feet  4M1  the  skin  and  tlasues.  But  even  with 
thla  filter,  If  the  X-rays  are  allowed  to  pene- 
trate the  bodily  tissues  for  a  l<mger  time 
than  they  should,  they  will  produce  a  bum 
of  the  tissues  underneath  the  skin  wbrcb  wlU 
manifest  itself  afterward  by  working  from 
the  burned  tissues  outward  to  the  sUn,  and 
not  fr«n  the  skin  Inward  as  ordinary  bums, 
from  contact  with  a  hot  substance,  will  do. 
Such  X-ray. bums  are  therefore  deep-seated 
and  exceedingly  painful,  and  very  difficult, 
almoet  if  not  entirely  impossible,  to  care.  Of- 
ten they  will  apparently  heal  over  on  the  out- 
itfde  only  to  break  out  again  in  sores  with  a 
running  therefrom  of  Uood  and  serum. 

In  making  a  fluoroscopic  examination  the 
patient  Is  required  to  stand,  with  his  back 
against  the  aluminum  filter,  facing  the  radi- 
ographer, .and  between  him  and  the  patient  Is 
the  fluorescent  screen  on  which  the  rays, 
after  passing  through  the  patient's  body,  cast 
a  shadow  or  view  of  the  patlrat's  Internal 
bodily  arrangements  as  heretofore  stated, 
▲s  the  fleshly  organs  are  not  <vague  to  the 
X-rays,  they  pass  readily  tbrou^  and  cast  no 
shadow  of  such  organs  on  the  fluorescent 
screen.  Consequraitly,  it  la  necessary  to  in- 
troduce some  substance  which  Is  opaque  to 
the  rays  and  which  at  the  same  time  Is  harm- 
less to  the  patient.  Barinm  sulphate  Is  such 
a  substance,  and  It  Is  commonly  administered 
by  having  the  patient,  at  the  time  of  examina- 
tion, drfhk  buttermilk  with  which  is  mixed 
the  barium  sulphate.  This  was  d<Hie  at  the 
times  the  plaintiff  was  examined.  As  the  but- 
termilk with  the  barium  sulphate  passes 
along  the  esc^bagus  and  into  the  stomach,  the 
operator  can  see  the  outline  thereof  <m  the 
screen  and  can  see  the  shadow  of  the  barium 
sulphate  where  it  rests  thereafter.  In  this 
way  he  can  ascertain,  not  only  the  shape  and 
position  of  the  organs  through  whl<A  It  pass- 
es or  Into  wbi(4i  It  goes,  but  can  note  any 
rough  places,  ulcers,  contractions,  displace- 
ments, etc.,  which  may  exist  therein. 

According  to  plaintiff's  evidence,  she  was 
Bubjected  to  20  exposures  to  the  X-ray  within 
a  period  of  8  days,  beginning  oa  Tuesday, 
September  4,  1917,  and  ending  on  Tuesday, 
September  11th.  In  her  deposition,  taken 
before  the  trial,  she  seems  to  have  said  there 
were  22  exposures:  and  her  evidence  at  the 
trial  and  In  her  deposition  seems  to  differ 
slightly  as  to  the  number  of  exposures  on 
Wednesday  and  Thursday,  but  she  explain- 
ed these  by  saying  she  made  a  memorandum 
of  the  exposures,  but,  though  she  had  it 
with  ber  when  her  deposition  was  taken, 
she  did  not  refer  to  it  but  testified  solely 
from  her  memory.  At  any  rate,  she  testi- 
fied Ml  the  trial  that  there  were  20  expo- 
sures, and  particularly  enumerated  16  of 
these.  She  says  that  when  Dr.  Clapp  at* 
tempted  an  X-ray  examination  of  her  on 
Mfmday,  S^tembez  Sd,  the  doctor  was  nn- 


able  to  get  the  madilne  to  work,  bat  finally 
aald:  **I  cant  opwate  tbe  It  won't 

work  to-day.'* 

On  Tuesday,  plaintiff  was  again  placed 
before  the  machine,  and  this  time  It  worked. 
Plaintiff  swallowed  the  buttermilk,  and  the 
doctor  watched  its  progress  as  depicted  on 
the  screen,  and  finally  he  called  the  nurse's 
attention,  and  said :  *^  have  discovered  the 
cause  of  ber  headaches.  She  has  a  fallen 
stomach." 

niereafter,  on  the  same  day,  plaintiff 
was  again  placed  before  the  madilne,  and 
again  about  5  o'clock  that  afternoon  she  was 
placed  before  it,  the  rays  being  turned  on 
each  time,  and  on  eadt  occasion  the  fallen 
stomach  was  revealed. 

On  Wednesday  morning,  the  machine  was 
again  turned  on  her;  at  ooon  of  that  day 
this  was  repeated,  and  It  was  again  done 
Wednesday  evening.  Plaintiff  says.  If  she 
remembers  correctly,  there  wrae  four  taken 
that  day. 

On  Thursday  morning,  she  was  again 
placed  before  the  machine,  but  It  would 
not  work.  Dr.  Clapp  tried  and  tried  to  make 
It  work,  but  could  not.  and  finally  said: 

"I  can't  do  anything  with  It  Dr.  Streeter 
is  gone,  my  man  that  handles  this  for  mo^  and 
I  can't  fix  it" 

He  tried  throughout  the  day  <ri  Thursday, 
and  plaintiff  was  in  the  fluoroscopic  room 
two  or  three  times  that  day,  but  no  fluoro- 
scopic results  were  obtained.  Plaintiff  was 
called  to  the  fluoroscopic  room  several  times 
on  Friday,  but  at  none  of  these  times  would 
the  machine  worlc 

On  Saturday  morning,  she  was  again  call- 
ed to  the  fluoroscopic  room,  and  this  time 
the  machine  worked  and  the  X-ray  was 
applied.  About  11  o'clock  a.  m.  of  that  day, 
plaintiff  was  again  called  to  the  fluoroscopic 
room  and  found  several  ladies  assembled 
there;  among  them,  tiie  doctor's  wife.  The 
doctor  said  to  plaintiff,  "I  want  to  show  these 
ladies  your  fallen  stomach."  Plaintiff  was 
thereupon  placed  before  the  machine  and  tbe 
X-ray  turned  on,  and  the  doctor's  sister, 
his  wife,  and  the  nurse,  stood  back  of  him 
watching  the  screen.  The  wife  said,  "I  can't 
see  anything,"  and  the  doctor  said  to  his 
wife,  "Dolly,  try  to  see,"  whereupon  the 
wife  moved  to  her  husband's  other  side  and. 
looking  over  his  shoulder,  said,  "Oh,  yes  I  I 
think  I  do,"  and  then  laughingly  said  to 
plaintiff,  "You  have  an  Interesting  anatomy." 

About  1  o'clock  in  the  afternoon  of  the 
same  day,  plaintiff  was  again  called  to  the 
fluoroscopic  room,  and  Dr.  Clapp  told  plain- 
tiff that  a  young  doctor  from  another  hos- 
pital was  there,  and  that  he  (Dr.  Clapp) 
wanted  "him  to  see  this."  Thereupon  tbe 
X-ray  was  again  applied,  during  which  Dr. 
Clapp  called  the  young  doctor's  attention  to 
what  was  shown  on  the  screen,  and,  while 
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tJke  madtbie  was  Id  operation,  Dr.  Olapp 
t<Ad  the  yonng  doctor  tlie  jutlent  bad  a  fallen 
■tomadi,  and  the  two  doctMs  discussed  the 
oondftlon  tbat  produced  headatdies  and  ao- 
tols  toxica  tlon. 

On  Sonday,  about  8  o'dock  la  the  after^ 
soon,  plaintiff  wag  again  taken  to  tbe  fluor- 
oso^tc  room,  the  doctor  taking  plaintiff's 
■Ister  with  them,  and  there  the  X-ray  was 
again  tamed  oa  plaintiff,  and  the  doctor 
with  a  pencil  traced  oa  the  screen,  for  the 
■ister'a  benefit,  the  outline  of  plalntUFa 
stomach,  the  slater  standing  In  a  stooped 
position  by  his  aide  In  front  of  the  screen. 
In  the  conrae  of  thia  examination,  the  doctor 
told  idaintlfl'B  alster  that  plaintiff  bad  a 
low-lying  atomach  and  that  that  was  all 
that  was  wrong.  This  examination  occupied 
so  long  a  time  that  the  sister,  tiring  of  tbe 
stooped  portion  she  was  In,  got  upon  her 
knees,  and  when  the  doctor  asked  why  she 
did  this,  she  told  him,  and  he  then  Inquired 
of  the  plaintiff  If  she  were  tired.  Phdntlfl 
testified  there  were  three  other  examinations 
that  day,  Sunday,  and  on  Monday  following 
three  others  were  had,  and  on  Tuesday,  the 
lltb,  two  others  were  had,  after  which  de> 
f&idant  Claiv  told  plaintiff  to  go  to  a  phy- 
sician In  KaDMs  OU7  ior  tbe  trouUs  be  had 
found. 

Agreeable  to  Dr.  Clapp's  advice,  plaintiff 
went  to  Kansas  City  and  coasulted  the 
lAyBldan  recommmded.  According  to  her 
eTldence,  she  told  the  Sansas  City  physician, 
who  was  a  stomach  spedallst,  that  Dr.  Olapp 
bad  discovered,  by  the  use  of  the  X-ray, 
that  she  had  a  fallen  Btoma<&  The  Kansas 
City  phyalcian  placed  her  under  the  X-ray 
for  a  total  period  of  from  1  to  1^  minutes 
In  order  to  see  for  himself  the  fallen  Btom- 
ach.  Tbe  X-ray  was  administered  in  this 
Instance  by  an  expert  who  devoted  his  en- 
tire time  to  that  kind  of  work,  and  plaintiff 
says  the  X-ray  was  turned  on  and  then 
turufd  ofT  very  quickly,  and  then  as  the 
fallen  condition  of  the  stomach  was  disclos- 
ed, she  was  put  to  bed  and  merely  a  rest 
cure,  with  a  fitted  surgical  apparatus  tbat 
holds  the  stomach  up,  together  with  some 


were  bluish-colored  and  filled  wlQi  Mood. 
In  about  two  weeks  the  bum  began  to  mani- 
fest to  the  expert  unmistakable  signs  of  being 
an  X-ray  bum,  and  In  a  month  he  became 
certain  that  It  was.  He  began  inquirfes  and 
learned  that  she  had  had  a  number  of  X-ray 
exposures.  He  treated  her  until  the  12th  of 
the  following  March,  when  he  was  called  to 
the  army. 

The  evidence  Is  that  such  a  bum  Is  ex- 
tremely painful  and  that  plaintiff  suffered 
torture  from  it,  escaping  pain  only  In  the 
sleep  of  exhaustion.  In  June,  plaintiff  left 
Kansas  Olty,  and  In  July,  went  to  Colorado, 
where  she  was  treated  for  the  bum.  October 
6,  she  returned  to  her  sister's  in  Kansas 
Olty.  From  that  time  until  November  16, 
1919,  the  bum  was  dressed  by  others,  and  at 
the  time  of  the  trial  In  December,  1919,  the 
bum  appeared  as  If  healed  over,  but  it  had 
healed  orw  a  good  many  times  previously 
and  then  had  broken  out  again.  The  evi- 
dence is  that  the  bum  was  a  "third  degree 
bum,"  tbat  Is,  one  that  goes  through  the 
true  skin  and  into  the  tissues  beneath ;  that 
the  bum  extended  to  the  bone,  being  In  a 
place  where  there  was  little  thickneas  of 
tissue  between  the  skin  and  the  bone,  and 
that  the  skin  at  the  time  of  the  trial  was 
adhered  to  the  fibrous  tissue  covering  the 
bme,  and  If  the  place  does  not  break  out 
again,  the  adherence  would  always  cause 
discomfort  in  walking;  that  the  only  method 
of  curing  an  X-ray  burn  is  by  skin  grafting, 
but  that  would  not  be  likely  to  relieve  the 
adherent  conditlini  in  her  case,  and  Uiat  in 
the  expert's  oplnifm  ttie  injury  was  perma- 
nent. 

The  e^dence  Is  that  the  X-ray  penetrating 
the  body  produces  no  sensation,  and  a  patient 
does  not  know  he  Is  being  burned  at  the 
time;  that  when  a  bum  has  been  received  it 
will  not  manifest  itself  for  some  three  weeks 
afterward ;  that  the  effect  of  various  succes* 
slve  exposures  to  the  X-ray,  for  a  period  of 
about  three  weeks,  is  cumulative,  that  is, 
that  the  effect  of  one  continued  exposure  to 
tbe  ray  for  a  certain  numbw  of  minutes  Is 
not  essentially  different  from  the  effect  of  a 


medldne,  was  all  that  was  done.   Plaintiff  number  of  expomres,  i^gregating  the  same 

number  of  minutes,  but  given  irltbin  a  period 
of  three  weeks. 

The  evidence  also  disposes  that  there  Is  a 
definite  dosage  or  method  of  measuring  the 
X-ray  the  same  aa  any  drug  to  be  adminis- 
tered; and  that  there  are  well-settled,  def- 
inite, rules  commonly  known,  and  ordinarily 
used  by  those  administering  this  agency,  as 
to  how  much  eqrasure  to  the  X-ray  can  be 
safely  given  to  a  patient  wiOiout  injury,  and 
how  much  will  produce  bad  results  or  be  like- 
ly to  prove  injurioua  Hits  dosage,  or  length 
of  time  to  which  a  person  may  be  safely  ex- 
posed  to  the  ray,  is  dependent  upon  several 
fttetors,  namely,  the  distance  of  the  patloifs 
skbL  from  the  X-ray  tub^  tba  amouot  at 


vent  to  ETansas  City  on  the  12th  of  Sep- 
tember, and  <m  the  22d  or  28d  of  that 
month  a  bum  deTel<^)ed  on  her  back,  the 
sMn  getting  red  at  first  and  then  getting 
darker  from  day  to  day,  and  the  patlmt 
b^m>  snflierlng  therefrom,  and  it  grew  worse 
and  worse  until  a  skin  specialist  was  called 
on  the  29tb  of  September. 

The  evidence  of  this  expert  is  to  tbe  effect 
ttiat  platntlfl  b^  on  her  back  a  large  area, 
abont  six  Inches  square  at  least,  tbat  on  tbe 
outer  edge  thereof  It  was  a  light  red,  a 
darker  red  a  little  further  In,  and  in  the 
center,  a  place  aboat  four  Inches  square,  was 
a  collectifm  of  Ulsters  with  Ulsters  shooting 
off  from  the  sides  thereof,  and  these  blisters 
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electrical  current  going  through  the  machine, 
the  widdi  of  the  ^rk  gap,  and  the  filter 
osed ;  that  the  standard  unit  at  meaBoronent 
Is  the  '^lllampere  minute,"  wtalcb  1b  ob- 
tained b7  multiplying  the  number  ot  minutes 
a  person  is  exposed  by  the  nnmber  of  mllll- 
amperes  of  electric  currrat  going  through  the 
machine.  TbxiB  an  exposnre  of  one  minute 
In  time  to  a  three  mllllampere  currrat  will 
give  a  dose  of  three  mOllampera  qainutes* 
designated  by  the  symbol  MM. 

It  Is  conceded  that  the  current  defendants 
used  was  one  of  three  milllamperes;  and  v> 
cording  to  defendant  Olapp's  deposltioii,  tak- 
en atK)ut  a  mtntfa  befwe  the  trial  <bat  not 
signed  by  him  until  about  ttirea  weeks  attae 
it  was  takep).  he  used  a  three-mlUiampere 
carroit,  a  6-tnch  apark  gap,  an  aluminum 
filter  the  tUckness  of  which  he  did  not  know, 
with  the  patient's  skin  "about  eight  Inches'* 
from  the  anode  or  point  of  the  ray.  In  tbls 
deposition,  and  also  at  the  trial,  he  testified 
that  he  only  gave  plalntUf  eight  exposures. 
In  tbe  d^rasltion,  he  specified  the  exposures 
as  being  three  on  Monday,  S^tonber  8d,  the 
first  of  3^,  the  second  of  2,  and  the  third  of 
1%  minutes  respectively;  two  on  Thursday, 
September  6tfa,  of  3  and  2  minutes  each ;  onB 
on  Saturday  of  1%  minutes ;  one  on  Sunday, 
September  9th,  of  1  minute ;  and  one  on  Mon- 
day, Sept^ber  10,  of  1  minute ;  all  of  which 
aggregate  a  total  of  19%  time  minutes  and 
would  make,  with  the  factors  given,  a  dose 
of  46%  MM  within  a  period  of  eight  days. 

After  defendant  had  thus  testified  in  his 
deposition,  laalntlff  took  tbe  deposition  of 
an  expert  In  Kansas  City,  who  testified  that, 
with  a  ^milliampere  current  and  a  12-lndi 
distance,  a  dose  of  20  mUUampere  minutes  is 
considered  safe;  that  at  8  Indies  the  same 
dose  would  produce  a  reddening  of  tbe  skin; 
that  at  a  distance  of  8  Inches  with  an  8-lnch 
spark,  a  dose  {ft  12  mllllampere  minutes  could 
be  given  safely ;  that  a  dose  of  30  MM  might 
cause  an  actual  burning,  and  40  MM  would 
cause  an  ulcer  or  swe;  that  45  MM  would 
make  a  bad  sore  and  would  be  very  danger- 
ous i  that  the  longer  the  exposure  the  deeper 
the  bum,  and  that  with  an  8-lneh  distance 
an  exposure  of  4dH  MM,  with  only  a  6-incfa 
spark,  would  produce  a  bum  and  could  be 
justified  only  In  an  emergency  where  the  ray 
was  used  for  treatment  to  save  a  patint's 
life.  He  also  testified  that  a  filter  of  1  milli- 
meter In  thickness  would  make  a  difference 
of  5  MM,  and  that  In  his  experience  there 
was  little  dlfTerence  In  the  elTects  between  an 
8-lnch  and  a  d-lnch  spark. 

After  this  testimony  was  thus  given  in  a 
deposition  taken  In  plaintlfTs  behalf  as  here- 
tofore stated,  defendant,  before  signing  the 
deposition  he  had  given  prior  thereto.  Insist- 
ed upon  Interlining  the  words  "ofT  and  on" 
after  each  number  of  minutes  he  had  said  be 
applied  the  ray  to  plaintiff,  and  also  the 


words  **bnt  X  never  measured  it"  after  the 
words  "about  8  inches"  need  in  stating  the 
distanoe  of  the  anode  or  X-ray  tube  from  the 
patloLt's  skin,  though  conceding  at  the  trial 
that  whoi  his  d^KMdtlm'  was  taken  he  did 
not  use  the  words  aft^ward  inserted.  At 
the  trial  defendant  testified  that  his  madilne 
waiB  so  oonstmeted  that  the  anode,  or  point 
where  the  X-ray  was  geierated,  could  not  be 
Idaeed  closer  than  12  Indies  to  the  patient's 
body,  that  tlie  aluminum  screen  wu  one  DiiUi- 
meter  thick,  and  Uiat  during  hla  examination 
of  plalntlfl  the  cnrrent  was  turned  on  and 
oft  at  Intervals,  ao  that  the  time  tbe  ray  was 
actually  penetrating  her  body  was  about  half 
the  16%  minutes  of  time  his  recwds  showed 
the  expoeures  were^  consoQUcsitly  bis  evidence 
tended  to  show  that  the  amount  of  eqKnore 
he  gave  plalntlfl  was  only  from  22*4  to  24 
MM  at  a  distance  of  12  Inches,  or  about  one- 
fourth  of  what  46%  MM  would  be  at  8 
Inches,  Defendant  offered  expat  witness^ 
one  of  wh<Mn  stated  tliat  with  a  S-mllUanir 
pere  machine,  a  spailc  •  inches  and  a  dis- 
tance of  12  inches  firom  ttie  anode,  a  dose 
of  60  MM  would  be  considered  safe,  while 
another  said  a  dose  of  80  MM  would  be 
safe,  and  they  both  said  that  at  12  indies 
It  would  take  2%  times  as  Umg  to  give  the 
same  dose  as  at  S  Inches. 

Since  the  defendant's  evidence  shows  that 
the  at^ratus  be  has  Lb  the  latest,  most  up- 
to-date  and  approved  appliance,  and  since  the 
evidence  all  shows  that  X-ray  work  is  fre- 
quently. If  not  ordinarily,  done  at  8  inches, 
tbe  Jury  could  well  form  its  own  opinion  as 
to  whether  the  latest  and  most  Improved  ma- 
chine was  so  made  that  work  at  8  inches 
could  not  be  done,  and  whether  it  would  ac- 
cept the  doctor's  evidence  as  to  distance  and 
time,  changed  as  the  former  was  from  the 
deposition  given,  and  changed,  as  the  lattw 
was,  even  from  the  time  given  by  his  own 
records  otOia8  expoaures  he  claims.  Whetib- 
er  there  were  8  exposures  as  he  dalms,  or  20 
as  irtalntlff  daims,  and  whether  the  8  ex- 
posures lasted  16%  minutes  of  time  as  the 
hoydtal  records  show,  or  whether  tbe  20  last- 
ed the  time  plaintiff  claims  they  did,  are 
matters  soldy  for  the  Jury  to  determine ;  and 
their  conclusion  thereon  cannot  be  disturbed 
by  us  unless  there  is  no  substantial  evidence 
to  support  plaintitr's  claim,  or  unless  It  con- 
clusively appears  to  be  as  defendants  con- 
tend, neither  of  which  exists  In  this  case. 

Defendants  seem  to  think  that  plaintiff 
could  give  no  substantial  evidence  as  to  the 
length  of  time  the  X-ray  was  In  actual  oper- 
ation up<Hi  her.  It  Is  true  the  penetration  of 
tbe  ray  Into  her  body  produced  no  sensation 
at  tbe  time,  but  plaintiff's  evidence  Is  that 
the  machine  made  a  noise  as  tbe  spark  was 
generated  and  she  could  hear  that,  and  al- 
though tbere  may  have  been,  as  defendant 
says,  a  shutter  which  could  be  opened  w 
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closed  at  the  operator's  win,  yet  there  la  evl* 
dence  from  wblch  the  Jnry  could  find  that  it 
was  not  closed  during  the  examinations  of 
plaintiff,  espedally  when  the  outlines  ot  ber 
organs  were  being  traced  upon  the  screen 
and  shown  to  others  having  difficulty  in  see- 
ing It  owing  to  thdr  unfamiUarlty  with  Its 
use.  Again,  the  evidence  of  defendant  Is 
that  before  the  ray  is  turned  on,  the  room  in 
which  the  examination  tabes  place  Is  made 
as  absolutely  dark  as  possible ;  and  manifest- 
ly, therefore,  the  light  falling  upon  the 
screoi.  if  sufficient  to  show  the  operator  and 
those  present  the  internal  arrangements  at 
plaintiff's  anatomy,  would  be  at  least  suffici- 
ent to  be  cogniziOtle  by  i)laintlfl  who  faced 
the  radiographer,  and  the  screen  was  be- 
tween the  two,  or,  in  other  words,  was  in 
front  of  her.  Be  this  as  It  may,  however,  she 
says  the  time  the  ray  was  actually  up<xi  her 
varied,  on  the  many  and  different  occasions 
she  was  subjected  to  it,  from  1  to  IS  minutes. 
Sbe  frankly  said  she  had  no  means  of  meas- 
uring accurately  these  times,  but  gave  as  her 
best  Judgment  that  the  first  time  was  certain- 
ly as  long  as  1  minute  and  afterwards  the  ex- 
posures were  not  over  2  minutes  at  times  vixea 
othen  were  not  preset  to  view  the  sight; 
but  that  on  four  occasions,  when  others  were 
there  and  being  shown  the  outlines  on  the 
screen,  the  exposure  must  have  been  10  min- 
utes each  time.  If  this  be  true,  then  the 
Jury  could  reasonably  find  that  she  was  ex- 
posed to  the  ray  for  a  total  of  from  68  to  71 
minutes  of  time  in  the  8  days,  which  would 
equal  204  MM  or  213  MM  In  that  length  of 
time :  and  this,  even  nnder  the  evidence  given 
by  defendants*  expert  witnesses,  would  be 
far  beyond  a  safe  dose  and  would  be  reason- 
ably certain  to  produce  a  severe  bum. 

Again,  It  is  urged  that  the  location  of  the 
bum  conclusive  shows  tliat  defendants'  ray 
did  not  produce  it  But  this  rests  upon  de- 
fendants' evidence  that  the  ray  was  not  di- 
rected tbat  low  on  plaintiff's  anatomy.  The 
«Tldence  in  plaintiff's  behalf  was  that  the 
bum  was  ttcm  tba  Gluteal  Fold  for  a  dis- 
tance of  six  inches  up  the  back,  the  center  of 
the  bum  being  a  little  below  the  top  of  the 
pelvic  bones  and  the  top  of  It  reached  above 
them.  (There  was  some  evidence  that  the 
bum  went  up  the  back  for  a  distance  of  sev- 
en Inches.)  Plaintiff  was  a  slight  woman, 
short  of  stature,  and  the  evidence  Is  sbe  had 
a  fallen  or  low-lying  stomach,  and  the  X-ray 
was  directed  toward  the  lower  portion  there* 
of  to  observe  the  pyloric  orifice.  The  evl- 
deoce  that  the  ray  was  not  directed  as  low  as 
the  bum  came  from  defoidant  Glaiq;)^  who  in- 
dicated on  a  chart  or  diagram,  not  diown  in 
the  record,  where  be  said  the  plaintiff's  atom- 
acb  came  to ;  and  defendants'  expert  witness- 
es said  that  whether  the  plaintiff's  st<HnBcfa 
would  be  <m  a  line  with  the  bum  would,  of 
coorse,  d^)end  <m  where  her  stomach  lay, 
and,  wblla  Uu^  did  not  know  where  it  lay  In 
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plalntirs  case,  tbey  did  not  think  It  could  lie 
as  low  as  the  scar  they  saw,  which  was  the 
place  of  the  alibied  bum. 

But,  however  this  may  be,  we  cannot  say 
that  it  is  conduslvely  shown  that  defendants' 
X-ray  did  not  produce  the  bum.  The  bum  Is 
there,  and  plaintiff's  evidence  amply  tends  to 
show  that  it  came  from  the  defendants'  X- 
ray.  While  there  is  evidence  that  other 
things  than  the  X-ray,  such  as  a  hot  iron, 
falling  against  a  hot  stove,  prolonged  pres- 
sure, irritating  substances,  radiant  energy, 
a  hot  water  bottle,  a  dry  burn,  a  wet  burn, 
scald,  or  an  adhesive  plaster  with  Ichthyol 
on  it,  could  produce  the  scar  manifest  at  the 
trial,  yet  there  Is  no  evidence  that  between 
the  time  the  def^dants'  X-ray  was  admin- 
istered and  the  time  the  bum  appeared,  any 
of  these  things  occurred  or  were  used,  to 
cause  such  a  omdlticni.  Plaintiff  went  im- 
mediately from  defendants'  hospital  to  the 
Kansas  City  physician,  and  the  bum  devel(H>- 
ed  In  the  time  ordinarily  required  for  such 
things  to  manifest  themselves,  and  during 
this  time  plaintiff  was  In  boapltala  and  under 
the  care  of  others. 

Nor  can  we  say  that  the  1^  minute  ex- 
posure to  the  X-ray  by  the  Kansas  City  phy- 
sician caused  the  burn,  or  that  It  Is  as  likely 
to  have  come  from  that  as  from  defendants' 
exposures.  The  evidence  Is  that  the  expo- 
sure given  by  the  Kansas  City  physician  was 
so  slight  and  of  such  duration  as  to  produce 
no  appreciable  effect  even  when  added  to 
what  had  already  been  glv^  Tbero  Is 
therefore  no  room  for  the  application,  against 
plaintiff,  of  the  mie  tliat  wh^e  the  result 
complained  of  may  as  well  have  arls«i  from 
a  cause  for  which  defendants  are  not  liable, 
as  from  a  cause  for  whi<di  they  are  liable,  the 
plaintiff  nrast  fail. 

[4, 1]  It  is  manifest  from  the  foregoing 
that  it  cannot  be  said  the  Jury  could  not  rea- 
sonably find  tbat  plaintiff  rec^ved  an  X-ray 
bum  at  the  hands  of  the  defendants,  and  that 
it  was  negligently  administered.  It  is  a 
dangerous  agency,  exceedingly  capable  of 
producing  serious  injury  unless  administered 
with  care  and  caution.  State  v.  Lester,  127 
Minn.  282,  140  N.  W.  297,  U  B.  A.  1915D, 
201.  As  hereinbefore  stated,  the  X-ray  was 
not  applied  In  this  case  for  purposes  of  trea^ 
ment,  but  merely  to  ascertain  the  cause  of 
plalntllTs  headaches,  and  this  was  disclosed 
at  the  first  examination.  Hiere  Is  no  ro<m, 
therefore,  tar  the  apidlcation  at  any  theory 
of  mere  bcmest  mistake  in-  the  careful  appli- 
cation ot  a  treatment  intended  to  be  applied 
in  the  acooupllshment  of  a  result  similar  to 
the  one  produced  but  not  to  the  extent 
thereof. 

le-t]  On  the  ccmtrary,  the  X-ray  was  to  be 
used  only  to  discover  a  condition  whldi  was 
at  once  shown,  and  the  many  oUier  exposures 
were  not  made  in  the  Interest  ot  tbe  patient 
but  for  other  puxposea.  Bteamlnattom,  when 
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carefoBr  and  pRVerly  made,  do  not  prodnoe 
Imras ;  benoe  when  a  burn  Is  produced,  tbis 
ISact  Is  of  Itself  some  evidence  fnnn  wblcH  tbe 
jury  may  find  tbat  tlie  d^ree  of  care  and 
BkUl  ordinarily  exercised  by  persona  of  like 
l^Rrfesslon  and  using  SDcb  agencies  was  not 
exercised  In  tbat  particular  case.  George  v. 
Sbanwm,  92  Kan.  801,  806, 142  Pac.  907,  Ann. 
Oa&  19ieB.  388;  ShoeUey  t.  TuCker,  127 
towa,  466.  11@  N.  W.  860.  Of  course  the 
rules  govemlns  tbe  duty  and  liability  of 
[diysicians  and  aiui^eons  In  tbe  performance 
of  professional  serrlces  are  a^iUcable  to 
tbem  In  the  use  and  manipulation  of  an  X- 
ray  machine.  21  R  G.  L.  S86.  And  in  ap- 
plying this  dangerous  agency  they  must  use 
Buch  reasonable  and  ordinary  care,  aklll,  and 
diligence  as  Is  wdlnarlly  possessed  by  otliers 
In  the  same  line  of  practice  and  work  in  simi- 
lar localities.  It  would  seem  that  the  cordl- 
nary  care  required  In  the  use  oi  Qie  X-ray 
agency  (a  dangerous  thing  If  not  proper^ 
nsed)  would  not  be  quite  subject  to  the  dis- 
tinction usually  made  between  ordinary  med- 
ical practice  in  a  rural  and  In  a  city  communi- 
ty, for  the  standard  of  care  in  the  use  of 
X-ray  machines  must  be  derived  from  among 
the  users  th^eof,  and  the  term  "similar  lo- 
calities" must,  in  this  connection,  have  a 
somewhat  general  and  relative  meaning  so  as 
to  include  other  users  of  such  machines  who 
possess  tbe  ordinary  proficiency  in,  and  ac- 
quaintanceship with,  the  use  of  that  agency 
which  obtains  In  similar  localities  or  In  the 
same  section  of  conntry.  l^ese  observa- 
tions, howeTer,  are  not  made  with  reference 
to  any  contention  that  any  Improper  standard 
elsewhere  was  used  in  the  trial,  for  no  such 
contention  arises,  both  sides  obtaining  their 
expert  evidence  as  to  the  proper  use  of  such 
machines  from  Kansas  City. 

[1, 1 01  The  idea  here  expressed  does,  how- 
ever, have  a  bearing  upon  the  contention  de- 
fendants make  with  reference  to  that  part  of 
plaintiff's  instruction  No.  2  which  said  that — 

"By  the  phrase  'reasonable  skill,  care,  aod 
pradence*  is  meant  that  degree  of  skill,  care, 
and  prudence  that  an  ordinarily  capable  doc- 
tor would  use  in  the  same  or  like  sitnaticm  and 
condition  of  cireumatanceB." 

We  cannot  see  bow  this  Instmction  could 
have  harmed  tbe  defendants.  It  stated  tbe 
degree  of  care  and  skill  which  has  been  ap- 
proved. Gore  T.  Brockman,  138  Mo^  App. 
231,  237.  110  S.  W.  1082;  Wheeler  v.  Bowles. 
163  Mo.  888.  63  S.  W.  675.  We  fall  to  see 
any  material  distinction  between  the  skllL 
care,  and  pmdence  of  "an  ordinarily  capable 
doctor,"  and  the  "ordinary  skill,  care,  and 
prudence  used  by  the  average  members  of  the 
profession,"  and  tbis  last  was  approved  in 
West  V.  Martin,  31  Mo.  375,  80  Am.  Dec.  107 ; 
Krinard  v.  Westerman,  279  Ma  680,  602,  216 
S.  W.  938.  In  fact,  If  anything,  tbe  Instruc- 
tion would  appear  to  require  a  lesser  degree 
of  skill  of  the  defoidant,  since  It  required 


only  the  sktU  of  an  ordlnsrUy  capable  doe- 
tor.  If  so^  the  defendants  cannot  compUln. 
Krinard  t.  Westerman,  supra,  270  Ma  loe. 
dt  804.  216  S.  W.  038.  But,  of  course,  tlw 
jury  could  not  have  failed  to  understand 
that  it  meant  an  ordinarily  capable  doctcv, 
ordinarily  skOled  In  tbe  nse  of  sacta  a  ma- 
chine. 

[11-14]  PlalntUTa  Instrnetlon  in  the  meas- 
ure of  images  txM  the  jury  that  If  they 
found  tor  ttte  plaintiff  0iey  oould  take  into 
consideration  the  pain  and  suffering  ahe  un- 
dwwent,  if  any,  the  «q;>ense,  if  any.  she  in- 
curred reason  of  bear  injuries,  and  tbe  pei^ 
manency  tiiereof,  if  they  found  them  to  be 
permanent,  and  then  added: 

"Too  should  also  take  into  consideration  the 
mental  pain,  anculsh,  and  worry  which  the  in- 
Jnries  have  caused  tbe  plaintiff,  if  any,  and 
whtdi  they  will  eaase  her  hi  tbe  fotnre,  if  any, 
and  after  a  eoudderatioD  of  these  matters  the 
jury  should  award  the  plaintiff  sndh  damagea 
as  win  adequately  compensate  the  pifli^t^*  for 
her  injuries,  if  any,  etc.*' 

Mental  anguish  and  physical  pain  arising 
from  bodily  Injuries  are  proper  elements  of 
damages,  and  where  such  bodily  injuries  are 
proved,  and  defendant's  liability  therefor  is 
established,  pbyslcal  pain  and  mental  an- 
guish can  be  considered  as  elements  of  dam- 
ages even  though  not  stated  in  the  petition. 
Brown  V.  Hannibal,  etc.,  R.  Co.,  99  Mo.  310, 
319,  12  S.  W.  655 ;  Chilton  v.  St.  Joseph,  143 
Mo.  192,  199,  44  S.  W.  766 ;  Wlngate  v.  Bun- 
ton,  193  Mo.  App.  470,  477,  186  S.  W.  32 ;  Hall 
T.  Mfgrs.  Coal  &  Coke  Co.,  260  Mo.  351,  370, 
168  S.  W.  927,  Ana  Caa.  19160,  875.  We  do 
not  think  the  jury  could  have  been  misled  as 
to  any  future  mental  anguish  or  pain  In  the 
absence  of  any  future  breaking  forth  of  the 
bum.  No  reasonable  man  would  think  of 
one  having  physical  pain  or  mental  anguish 
In  the  future  from  the  place,  located  as  it 
was,  unless  It  gave  trouble  in  some  way  by 
being  tender  to  the  tou(^,  as  the  evidence 
showed  It  would,  or  would  break  out  again  as 
it  had  often  done  and  was  reasonably  likely 
to  do  again.  Besides,  fbSa  objection  ignorea 
the  tesdmuiy  that  the  adherence  of  the  akin 
to  the  fibrous  covering  of  the  b(me  would 
cause  discomfort  in  walking.  Nor  do  we  per- 
ceive reversible  error  in  tbe  use  of  the  word 
"adequate"  as  wplled  to  the  cmnpensatiott 
she  was  entitled  to  receive.  The  size  of  the 
verdict  does  not  Indicate  that  the  jury  were 
led  astray,  in  view  of  the  large  amount 
shown  to  have  been  expotded  by  plalnUff  in 
tbe  endeavor  to  cure  the  bum  and  the  more 
than  two  years  of  severe  suffering  she  had 
endured  therefrom  up  to  the  time  of  the  trlaL 

Having  considered  the  points  urged  by  ap- 
pellants, and  finding  so  reason  for  upholding 
them  or  warrant  for  disturbing  the  verdict, 
we  must  affirm  the  judgment,  It  la  bo  or^ 
dered. 

1    All  concur. 
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May  23, 192L.) 


1.  WltnesM*  «»52(  1, 2>— Husband  competeat 
wlttien  In  wife*!  lawinit  only  wharo  nada  an 
Ity  statate. 

Husband's  testunony  is  competent  in  vitc't 
lawsuit  only  vhere  made  so  by  Rev.  St.  1919, 
I  6415^  maUng  the  hnsband  a  competent  wit* 
n«ss  when  the  aetloo  ta  baaed  upon,  nwe  out  of, 
or  la  connected  witii,  a  tranaaetion  conduct- 
ed  by  him  aa  Uie  wife's  agent,  and  peihaps  in 
a  few  other  limited  inataocaa;  siw^  testimony 
being  Incompetent  at  common  law. 

2.  Wltaessea  «=>56(3)— Husband's  testimony 
held  laeompetent  In  wife's  action  against  phy- 
sician for  nalpractlcft. 

In  a  wife's  action  against  a  physidan  for 
negligence  in  diagnosing  her  condition  and  in 
deciding  to  operate  for  a  tumor,  where  in  fact 
the  wife  was  merely  pregnant  and  did  aot  have 
a  tomor,  the  mere  fact  that  huaband  was 
present  at  the  time  of  the  operation  did  not 
render  his  testimony  competent  under  Rat. 
St.  1019,  I  5415,  making  husband's  tefitimony 
competent,  where  the  action  is  connected  with 
or  grew  out  of  a  transaction  conducted  by  hus- 
band aa  wife's  agent,  since  the  action  in  such 
case  was  based  upon  the  negligent  diagnosis, 
and  not  upon  the  manner  tai  which  operation 
was  performed. 

3.  PIqralcilus  od  airgaaM  «s»l5— Phyaleian's 
Nilatalia  la  diagaoala,  to  ba  aotloiablo^  naat 
havo  boon  aagiigont 

A  patient,  suing  i^aidan  for  n^genee 
in  making  diagnosis  and  hi  advising  an  opera* 
tlon  where  In  fact  none  was  necessary,  must 
prove,  not  only  that  the  physician  made  a  mis- 
take, but  must  show  in  addition  that  the  mis- 
take was  a  negligent  mistake,  and  that  the 
operati<m  was  so  palpably  unnecessary  that  a 
anrgeon  of  ordinary  care  and  prudence  would 
not  have  advised  nor  undertaken  it 

4.  Physicians  and  sargaons  <^I5— Negligence 
Ib  advising  aa  operation  mast  ba  determined 
la  light  of  oondlttoaa  oxtating  fcoforo  opera* 

tlOB. 

Whetiier  a  physician  was  negligent  In  mak- 
ing a  diagnosis  and  In  advising  an  operation 
where  In  fact  no  operation  was  necessary  mnat 
be  determined  in  the  light  of  conditions  as  they 
existed  before  the  operation  was  performed. 

5.  Cvidenco  «=»48l(l)— Whothar  sareeoa's  do- 
dslOB  to  operate  was  negllgenos  should  be  de* 

.  terailBOd  fran  teatlmouy  of  experts. 

If  there  were  conditions  existing  prior  to 
performance  of  operation  such  as  to  raise  a 
Question  of  whether  an  operaticn  was  advisable 
or  proper,  the  question  of  whether  the  physi- 
cian's decision  to  operate  was  negligence  should 
be  gathered  from  the  opinions  and  testimony 
of  those  who  have  special  knowledge  of  such 
matters. 
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6.  Physlciaas  and  surgeons  «=»I8(9)— Whslh- 
or  physician  was  negligent  In  advising  unneo* 
essary  operation  hsid  for  Jury. 
In  action  by  a  married  woman  against  a 
physician  for  malpractice,  the  iQuestion  of 
whether  the  physician  was  negligent  in  making 
diagnoris  and  in  advising  an  operation  for  tu- 
mor, i^ere  in  fact  no  operation  was  necessary 
and  where  i^alntUTo  condition  waa  mer^  that 
of  pregnawTi  Aold  a  qoastion  for  tba  Jury. 


Appeal  <31i<(»it  Oourt*  Budbanan 

County;  Lawrenoe  A.  Torlea,  Judge, 

Action  by  Blato  Gtottadmll  gainst  Jacob 
Oeiger.  Judgment  for  ^Intiff,  and  defend- 
ant appealK  Bevowd  and  remanded. 

Robert  A.  Brown,  Richard  L.  Douglas, 
Strop  &  Mayer,  and  William  E.  Strlngfellow, 
all  of  St.  Joseph,  for  appellant, 

Bandolph  &  Bandulph,  of  St  Joseph,  for 

TRIMBLE,  P.  J.  This  la  an  action  for 
damages  on  aax>unt  of  alleged  negligent  mal- 
practice. The  plaintiff  Is  a  farmer's  wife, 
about  83  years  of  age,  living  In  De  Ealb 
county.  Defendant  Is  a  physician  and  sur- 
geon, of  61  years' practice,  in  St  Joseph,  Mo., 
who  formerly  held  the  chair  ot  surgery  in 
Encfworth  Medical  College  and  in  St  Louis 
University,  and  who  is  now  dean  of  the  first- 
named  lustltutiiHi.  He  Is  UDQuestloDably  of 
high  repute  end  standing  in  bis  profession, 
and  there  Is  no  charge  of  a  lack  of  the  requi- 
site (iuallflcatl<»ie  of  knowledge,  skill,  train- 
ing or  experience  on  his  part  The  gist  of 
the  cause  of  action  submitted  Is  that  defend- 
ant was  negligent  in  diagnosing  plaintlfTa 
condition  and  in  advising  and  deddlng  upon 
a  surgical  operatloa  whldtt  be  undertook  to 
perform  on  plaintiff  but,  upon  opening  ber 
abdomen,  found  that  pregnancy,  and  not  a 
tumor,  was  the  cause  of  her  trouble.  There 
was  no  cbarge  or  complaint  of  any  n^ligence 
In  the  manner  ^  performing  the  operation. 
A  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  plaintiff  In  the  svm  of  |3,000, 
from  which  defendant  has  appealed. 

In  April,  1018,  plaintiff  was  the  mother  of 
two  children,  one  10  and  tbe  other  2%  years 
old,  and  up  to  the  last  day  of  May  In  that 
year  she  was  strong  and  w^l,  able  to  do  the 
work  of  a  housewife  and  of  assisting  ber  bus- 
band  In  certain  of  the  farm  work.  On  the 
las^named  date,  however,  she  became  sick 
and,  upon  examination  by  her  family  physi- 
cian, Dr.  Clark,  be  said  she  had  "some  in- 
volvement of  gall  bladder."  Plaintiff  about 
the  last  of  July  went  to  defendant  In  St.  Jo- 
seph, where  he  diagnosed  her  trouble  as  ap- 
pendicitis, and  where  he,  on  August  1,  1918, 
performed  an  operation  on  her  for  that  dis- 
ease, and  also,  he  suys,  for  ovarian  trouble, 
which  he  says  he  suspected.  According  to 
defendant's  testimony  (and  there  is  no  evlr 
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dace  to  ttie  otmtrary),  when  be  performed 
Oils  operation  lie  found  a  long,  larg^  HgfUy 
Inflamed  appendix.  He  farther  found  that 
the  figbt  tube,  broad  lU^ment,  and  ovary 
and  oU  parts  lying  In  close  proxlmttT  there- 
to were  Inflamed,  that  the  ommtum,  or 
aimm  that  Ilea  over  the  bowela,  was  grown 
fbst  to  the  Inflamed  mass  In  Oie  right  side ; 
that  he  loosened  this,  ranored  the  appendix, 
the  Tight  tube,  right  ovary,  and  broad  liga- 
ment, because  they  were  all  diseased  and 
highly  inflamed.  Hie  left  ovary  was  also 
'  cyatlc,  and  he  says  he  removed  about  sevai- 
eighths  of  it,  leaving  a  small  healthy  porUon 
of  that  ovary.  (The  evidence  of  all  the  med- 
ical experts  Is  that  the  common  and  proper 
practice,  in  removing  the  ovaries,  is  to  leave 
a  small  portion  of  one  ovary,  if  possible,  since 
that  will  help  to  hinder  or  prevent  nervous- 
ness and  other  untoward  effects  which  will 
be  certain  to  arise  If  the  whole  of  both  ova- 
ries Is  removed.)  Defendant  testifled  that  he 
also.  In  this  operation  of  August  1,  1918, 
found  a  double  tear  of  the  womb  produced 
by  her  former  conflnements,  and  that  he  sew- 
ed up  tbese  rents  and  scraped  the  womb. 

It  Is  agreed  on  all  sides  that  from  this 
operation  plaintiff  rapidly  recovered,  leaving 
the  hospital  and  going  home  on  the  11th  of 
August,  1018;  and  plaintiff  says  that  there- 
&tteT  she  was  as  well  and  stnmg  as  she  ever 
was. 

While  some  vague  complaint  of  this  o[}era- 
tlon  seems  to  be  made  In  the  petition,  yet,  as 
submitted,  the  case  does  not  rest  upon  any 
cause  of  action  growing  out  of  this  operation, 
but  upon  the  defendant's  advising  and  de- 
ddlng  npcm  a  second  operation,  performed 
in  May,  1919,  as  the  matters  hereinafter  stat- 
ed will  more  fully  disclose. 

According  to  plaintiff's  evidence,  the  de- 
fendant told  her  after  the  first  apentlon 
that,  owing  to  1^  Tonoval  of  h«r  ovaries, 
she  ooold  never  bear  children ;  that  it  would 
be  an  ImpossiblUty.  Howevw,  along  In  De- 
cember, 1918,  she  says  she  b^n  to  think  she 
was  pregnant,  and  about  January  1,  1019, 
cdie  salt  her  husband  to  tbe  defendant,  tell- 
ing him  of  her  aymptons,  and  the  defend- 
ant sent  bacb  word  that  If  she  did  not  get 
better  she  had  better  come  In  and  let  him 
see  her.  On  April  26,  1919,  she  did  so.  She 
says  he  a^ed  her  what  the  trouble  was,  and 
she  told  him  it  was  in  her  stomach  t  that  he 
placed  her  on  the  examining  table  and  press- 
ed across  her  abdomen  and  said  she  was  in 
the  "family  way";  that  She  replied  she 
thought  she  was,  but  that  he  had  told  her 
when  she  was  operated  cmi  in  August  that  she 
could  not  get  that  vmy ;  that  he  then  asked 
what  the  operation  was,  and  said  he  had  so 
many  be  could  not  remember  them  unless  he 
looked  up  his  records.  He  referred  to  bis  rec- 
ords, and  said  she  could  not  be  in  a  family 
way;  his  records  showed  he  bad  removed  her 
ovaries.    Plaintiff  says  he  th«i  "preared 


'  across  the  abdomen  quite  a  little  bi^  and  said 
it  was  a  tumorous  growth,"  that  die  would 
have  to  have  It  removed  right  away,  as  tbey 
grew  T^rapldly.  Flataitlfl  toldlrini,K>  elie 
says,  that  shethoog^t  Bhewasinthe  family 
way,  and  that  it  could  not  be  onytUng  else, 
and  np(m  defendant  acAdng  her  why  she 
thought  that,  she  told  him  "the  movement  was 
so  strong,"  and  she  had  every  symptom  she 
had  before  with  her  other  two  children ;  tbat 
d^endant  thereupon  said  it  was  not  that — It 
could  not  be— and  that  If  [^aintiff  could  not 
stay  at  that  time  to  have  an  operation,  she 
must  oome  back  right  away  and  have  it  d<Mie; 
she  must  not  wait  over  two  weeks,  as  they 
(the  tmnerous  growth)  grew  very  rapidly. 
She  also  says  he  told  her  he  conld  not  "de- 
termine Just  where  the  tumor  was,"  and 
would  have  an  X-roy  examination  to  find 
out 

Plaintiff  says  she  waited  three  weeks,  how- 
ever, and  came  back  on  May  19, 1919,  for  the 
operation;  that  defendant  examined  ber 
again  in  the  same  manner,  and  told  her  to 
go  to  the  hospital  that  evening;  tbat  It  was 
a  tumor,  that  they  grew  rapidly  and  it  must 
be  removed  right  away.  She  says  that  after 
the  examination,  her  husband  asked  defend- 
ant If  he  were  not  going  to  use  the  X-ray, 
and  defendant  replied  no,  that  it  would  cost 
ber  $16,  and  he  did  not  think  he  could  telL 
Plaintiff  says  she  told  defendant  she  still 
thought  she  was  pr^nant,  but  that  defend- 
ant said  no.  It  was  not  that;  It  could  not  be 
that,  and  to  dismiss  It  from  her  mind. 

The  next  morning,  May  20,  1919,  e^ie  was 
placed  on  the  operating  teble,  an  anesthetic 
was  administered,  and  an  indslon  aboat  6 
inches  long  was  made  In  the  abdonrm  about 
<m,  or  a  little  to  the  right  of,  the  median  line 
and  below  the  navel.  The  doctor  put  his 
band  into  the  opoilng,  felt  around,  and  found 
that  plaintiff  was  pregnant  (The  doctor 
says  he  found  the  womb  bound  down  by  ad- 
liesi<ns,  whkib  he  removed,  reetoring  a» 
womb  to  Its  normal  posltlcn.)  Plaintiff  was 
then  sewed  up,  and  on  tbe  8th  day  thereafter 
left  the  hospital  and  went  to  the  home  of  a 
relative  In  the  eity,  where  she  stayed  three 
days  and  then  went  to  her  home.  On  the  19th 
day  of  July  Oiereafter  she  gave  birUi  to 
a  9-pound  healthy  baby  boy,  fully  developed, 
and,  according  to  Dr.  CUutk,  ttw  physldan 
who  attoided  her,  tme  that  had  gone  the  full 
nine-month  period.  It  was  in  good  lualth 
and  thriving  at  the  time  of  the  trial. 

Plaintiff  claims  that  as  a  result  of  her 
seccaid  (aeration  she  has  become  nwvoas  and 
weak.  She  does  not  have  any  pain  whatever, 
but  teelB  extremely  weak,  nervous,  and  has 
spells  of  severe  headache.  These  nervous 
spells  come  on  about  every  week  or  ten  days ; 
when  she  tries  to  do  her  work  they  will  come 
on  in  an  instant,  and  she  has  to  go  to  bed. 
She  had  to  wear  a  bandage  atwut  her  abdo- 
men  after  the  second  operation  until  her  ba- 
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by  was  born;  and  daring  tbat  period  ibe  suf- 
foed  pain  tcmn  the  Indaion  that  waa  made, 
bat  the  Indsloo  healed  up  about  a  week  be- 
tore  the  child  waa  born.  All  that  plaintiff 
complained  at  at  the  time  of  the  trial  was 
that  she  waa  eztremclr  weak  and  nervous 
and  poaslbly  the  attatto  of  headache  abore 
moitlaned.  During  the  time  between  the 
aeeond  operation  and  the  Mrth  of  the  ddld. 
•be  worried  mer  the  latter,  fearing  the  ef- 
fects of  the  indsUm  fliat  had  been  made  In 
bar  abdomoa. 

According  to  the  erldoice  of  Mr.  and  Mrs. 
Brink,  nedtfibOTt  of  idalnttfT,  they  were  at  tte 
hospital  in  Jane  after  the  operaticm  and  b& 
fore  the  baby  was  bora  and  talked  to  de- 
f)Bndant,  and,  aooordtatg  to  them,  Mrs.  Brink 
asked  defendant  if  It  would  have  been  neces- 
eary  to  op«ate  if  he  had  nsed  the  X-ray,  and 
be  replied:  "No;  I  pn>baU7  made  a  mis- 
take; in  fkct  I  knov  I  made  a  mistake." 
Mrs.  Brink  did  not  nnderstend  hint  to  say  he 
made  a  mistake  In  not  using  tbe  X-ray,  but 
Bnpposed  be  meant  be  made  a  oilstake  In  op- 
erating. Mr.  Brink  says  defendant  said, 
"PrvAably  not,**  when  aaked,  Would  it  have 
been  necessary  to  (^rate  if  he  had  nsed  the 
X-ray?  and  that  he  also  said,  "I  probably 
made  a  mistake ;  In  fiict  I  know  I  did  ;**  and 
^t  he  further  said,  "I  only  know  of  one 
other  case  like  It" 

The  defendant  testified  that  after  the  flirst 
operation,  the  plaintiff  came  to  him  In  April, 
1910,  complalnlDg  that  she  was  not  getting 
along  well,  that  her  stcnnach  pained  her,  that 
she  was  nerrous  and  constipated,  had  a  drag- 
ging down  feeling  In  her  abdomen,  and  said 
there  was  a  lump  there.  Defendant  says  he 
looked  up  the  rec(»d  of  her  previous  opera- 
tion and  made  a  tdmanual  examination,  hav- 
ing cme  hand  on  the  abdomen  and  the  other 
in  the  vagina ;  he  toxoid,  a  mass  to  the  right 
of  the  median  line,  the  principal  part  of 
whldi  was  Immovable,  but  the  lower  part 
waa  not;  that  the  neck  of  the  womb  was 
turned  to  the  left  btfili  up ;  that  he  could  not 
make  out  what  the  mass  was  and  told  her  he 
did  not  know  what  it  was — ^tt  might  be  a 
tumor — that  then  was  something  growing 
there,  and  that  she  m^ht  have  to  have  an 
X-ray  examination.  Defendant  says  he  told 
her  maybe  they  had  better  wait  a  couple  of 
months,  and  at  the  end  of  that  time  be  could 
tell  better  what  It  was;  that  In  three  or  four 
weeks  aha  came  back,  saying  she  could  not 
get  along  any  more,  the  pulling,  drag^g, 
end  burning  In  her  stomach  and  her  nerv- 
ousness waa  so  great  that  something  bad  to 
be  dona.  Hie  doctor  says  he  again  examin- 
ed her,  and  told  her  he  did  not  know  what 
It  was ;  It  acted  more  like  a  tumor  than  any- 
thing else;  and  thafa— 

"Nothing  abort  of  an  exploratory  operation, 
nothing  short  of  an  operation,  is  going  to  re- 
lieve you,  and  I  advise  you  to  go  to  Uie  hos- 
pital and  let  us  find  oat  what  is  the  natter  and 
tiy  to  rdlere  yoo.** 


He  says  he  had  In  mind,  at  that  time,  three 
things,  one  of  which  might  be  tbe  matter 
with  her,  namely,  first,  an  Intermural  fibroid 
tnmw,  which  somethDoes  grows  very  rapidly; 
second,  a  sarcoma  of  the  womb;  m,  third, 
possibly  pregnancy.  Tbe  defendant  says  be 
did  not  wholly  exclude  pregnancy  as  one  of 
the  possible  conditions,  but  that  he  placed  It 
last  In  tbe  scale  of  posslbllitleB,  because  It 
was  very  unusual  for  a  woman,  with  only  a 
small  portion  of  one  ovary  left,  to  become 
pregnant;  bat  the  main  thing  was  her  «»m- 
plaining  and  the  fact  that  the  womb  was 
tamed  to  one  side  and  Immovable,  not  en- 
tirely 80,  but  It  was  fastened  down  and  was 
tender;  that  he  knew  there  was  8<Hue  patho- 
logical or  abnormal  condltltxi  there,  but  Just 
what  It  was  be  did  not  know  farther  than 
this,  that  as  a  result  of  what  was  done  at  the 
formtt  operation  there  necessarily  would  be 
some  "adheslMis"  0.  e.,  j^aces  where  different 
parts  lying  against  each  other,  whwe  tbey 
were  raw  or  Inflamed,  had,  upon  healing, 
grown  together);  that  the  position  of  the  womb 
in  turning  to  one  side,  instead  of  rising  up  In 
the  abdomen  along  the  median  line,  indicated 
that  it  was  held  down  by  adhesions ;  that  he 
could  bare  Inserted  a  "sound,"  a  metallic  In- 
strument, Into  the  womb  and  determined  Its 
depth  thereby,  elnce  the  womb  Is  deeper  and 
longer  If  it  contains  a  fibroid  tumor,  but  if 
he  bad  Inserted  a  sound  and  the  patient  was 
pregnant  it  would  almost  invariably  have 
produced  an  abortion;  that  where  there  is 
a  tomor  and  no  adhesions  you  can  move  the 
nuss,  a  pregnant  womb  is  also  more  beely 
movable,  nnlsBs  it  Is  bound  down,  bat  a  womb 
with  a  tnniDr  In  it,  and  having  adhesions, 
beoomea  immovable.  Defendant  further  tes- 
tified that  whenera-  the  womo  of  a  preg- 
nant woman  Is  bound  down  by  adhesions,  the 
womb  cannot  develop  to  the  full  extent,  and 
pain  follows  and  vomiting,  Indigestion,  etc., 
and  abortion  or  premature  delivery  may  take 
place  at  any  time.  He  further  testified  as  to 
the  difficulty  In  determining  whether  preg- 
nancy or  some  other  condition  existed;  that 
so-called  "kicking"  or  movements  felt  in  the 
body  were  unreliable  as  Indications  of  preg- 
nancy, there  being  so  many  movements  In 
tile  belly,  for  Instance,  peristalsis  of  the  In- 
testines, which.  In  case  of  constipation  as 
the  plaintiff  had,  would  cause  great  musciilar 
movement  In  the  abdomen;  that  these  move- 
ments had  often  been  felt  by  womra  who  It 
afterward  turned  out  bad  never  been  preg- 
nant; that  there  was  no  way  by  whlcii  he 
could  absolutely  and  positively  have  told 
whether  plaintiff  was  pregnant,  except  by  In- 
troducing the  sound,  whidi,  as  stated,  would 
have  brought  oo  an  abortion  if  pregnancy  did 
exist. 

Defendant  further  testified  that,  owing  to 
the  condition  and  position  he  found  tbe  womb 
In  and  the  other  symptoms  heretofore  re- 
ferred to,  the  proper  course  was  to  open  the 
abdomen,  and,  U  the  mass  waa  a  tumor,  to 
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remove  tt,  but  if  only  piquancy  existed,  then 
remove  the  adhesions  so  the  womb  could  re- 
sume Its  natural  position  and  develop  prop- 
erly as  the  child  grew,  and  thus  not  only  re- 
move the  condition  giving  rise  to  the  unpleas- 
ant symptoms,  but  also  avoid  the  danger  of 
abortion  or  premature  delivery,  and  perhaps 
save  the  life  of  the  motbOT  as  well  as  that  of 
the  child  Itself. 

Defendant  says  that  for  this  purpose,  and 
with  this  end  In  view,  he  made  an  outside  cnt 
In  the  outer  wall  of  the  abdomen  somewhat 
larger  than  the  one  In  the  Inside  wall  or 
through  the  muscles  and  the  peritoneum,  the 
latter  cut  being  about  2%  Inches  In  length, 
and  through  this  opening  be  found,  on  exam- 
ination that  the  womb  was  firmly  bound  down 
on  the  right  side  to  the  pelvic  fosda,  or  the 
lining  on  the  Inside  of  the  hip,  which  gave 
rise  to  plaintiff's  pain,  sick  stomach,  and 
constipation;  that  Uie  womb  was  lying,  not 
transversely,  but  very  obliqu^y,  so  that  It 
could  not  r^  up  In  the  abdomen  without 
pulling  and  giving  rise  to  disturbances.  The 
omentum  was  found  to  be  again  adhered  and 
bound  down.  Defendant  says  he  put  in  his 
fingers  and  loosened  the  adhesions  as  fur  as 
be  could,  and,  finding  some  so  large  and  tough 
that  he  could  not  separate  them  with  his 
fingers,  he  Inserted  a  pair  of  scissors  and 
snipped  them  loose,  allowing  the  womb  to  re- 
sume its  natural  position.  He  says  the  womb 
was  not  large,  and  he  thought  the  child  there- 
in was  some  four  or  five  months  al<nig.  He 
says  that  the  plaintiff  might  possibly  have 
gone  on  and  had  the  child  without  the  oper- 
ation of  loosening  these  adhesions,  but  not  In 
his  judgment;  that  If  it  had  not  been  dene 
it  is  his  opinion  that  she  would  ultimately 
have  had  an  abortion  and  lost  her  child ; 
that  had  he  known  at  the  time  she  was  preg- 
nant he  would  have  done  just  what  he  did  do; 
that  in  addition  to  the  womb  lying  oblique- 
ly and  being  bound  down  on  the  right  aide, 
the  neck  thereof  was  turned  almost  to  the 
left,  that  such  position  of  the  womb  made 
childbirth  very  difficult;  that  In  his  <^inlon 
the  second  operation  benefited  plaintiff,  and 
probably  saved  the  child's  life,  and  ther^was 
nothing  about  the  operation  which  could  have 
produced  the  condition  of  weakness  and  nerv- 
ousness of  which  plaintiff  complained  at  the 
trial.  The  defendant  admitted  talking  to  Mr. 
and  Mrs.  Brink  about  the  case,  but  denied 
answering  in  the  way  they  said  he  did;  that 
he  did  say  he  did  not  know  what  the  trouble 
was,  and  that  It  was  a  very  unusual  case,  but 
that  he. never  said  he  made  a  mistake  In 
performing  the  second  operation ;  that  he  did 
not  say  such  was  a  mistake,  because  be  did 
not  know  fully  the  condition,  and  it  was  not 
a  normal  pregnancy,  and  could  not  be,  after 
the  big  operation  she  had  had  in  August  be- 
fore; and  that  he  made  no  mistake  in  detw^ 
mining  upon  the  second  operation. 

The  records  of  the  hospital  showed  that 
after  the  operation  complained  of  the  pa- 


tient slept  well  every  nigtit,  rested  well  ererj 
day,  and  oa  May  28,  1919,  was  discharged 
from  the  hospital  in  good  condition. 

The  only  medical  witness  plaintiff  <rffered 
was  her  family  phyiddan.  Dr.  Clark,  of  Mays- 
ville,  who  testified  that  at  the  trial  plaintiff 
"serans  very  nervous  and  Irritable,  and  seems 
to  have  lost  considerable  weight,"  but  that 
she  was  not  nervous  and  irritable  during  the 
years  he  knew  her  before  defendant  <^ierated 
on  her.  Whether  he  meant  the  first  or  sec- 
ond operation  does  not  appear.  When  lie 
was  aaked  by  plaintiff's  counsel  whether  preg- 
nancy at  seven  months  (the  stage  plaintiff 
claims  the  pr^nancy  had  reached  at  the  time 
of  the  second  operation)  waa  a  difficult  thing 
to  determine  in  an  examlDatton,  Dr.  Clark 
replied: 

'That  Is  a  very  dlfllcnlt  question  to  anawvr; 
it  depends  on  who  it  !■  and  die  conditions  and 

the  patient." 

He  said,  however,  that  ordinarily  It  is  not 
Plaintiff  then  asked  her  medical  expert  the 
hypothetical  question,  assuming  that  plaintiff 
was  seven  months  alcmg  in  pregnancy  and 
was  given  an  ansesthetic  and  her  abdom^ 
opened,  under  the  supposition  that  she  had  a 
tumor,  by  a  surgeon,  who  then  found  she  was 
pregnant,  and  she  was  then  sewed  up  and 
had  to  wear  a  bandage  for  the  rfflnaining  pe- 
riod  of  her  pregnancy,  whether  or  not  the  an- 
eesthetlc,  the  wounding,  and  the  subsequent 
condition  that  followed  It  "would  account 
for  her  present  condition."  The  doctor  at- 
tempted to  reply  and  said,  "That  Is  beyond 
my — "  when  plaintiff's  counsel  broke  in  with 
another  Questim.  and  the  following  toe* 
place: 

"Q.  Would  that  probably  account  for  ItT  A. 

I  wouldn't  attempt  to  answer  that  question. 

"Q.  What  do  you  say  is  the  cause  of  her  pres^ 
ent  coQditioa?    A.  I  doo't  know. 

"Q.  Would  such  a  wound  and  the  anRsthetlc, 
under  the  circumstances  I  have  meotioned,  be 
likely  or  probable  to  produce  a  nervous  condi- 
tion of  that  kind?  A.  Well,  now,  I  would  say 
that  the  accompanying  dlstreu  and  worry  aha 
has  gone  through  with  it  would. 

"Q.  That  it  would  with  the  accompanying  dis- 
tresa?    A.  Tea,  air. 

"Q.  Do  you  know  any  other  cause  for  her 
condition  except  that?   A.  No. 

"Q.  Tou  know  of  no  other  cause?    A.  No." 

Plaintiff's  medical  witness  further  testi- 
fied that,  in  an  operation  for  appendicitis 
and  for  removal  of  the  ovaries,  adhesions 
will  always  follow  If  there  has  been  Infec* 
tion ;  that  adhesions  resulted  from  infection 
or  irritation ;  that  adhesions  all  around  ]n 
the  region  of  the  Infected  place  and  of  the  ap- 
pendix might  Involve  the  ovaries;  that  wheth- 
er a  woman  could  carry  a  child  to  seven 
months  with  the  womb  adhered  to  the  walls 
of  the  abdomen  would  all  depaid  on  the  ex- 
tent and  cause  of  the  adhesions ;  that  In  his 
opiniMi,  tt  tht  'womb  adhered  to  the  walls 
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of  the  AbdMBMi  and  was  hdd  down  Owm. 
tbe  Cetoa  would  not  grow,  and  la  that  ennt 
protwblj  an  abortlmi  would  tain  lAaco;  ttiat 
tbe  womb  enlarges  as  megnancy  advances 
and  rlsM  bli^ier,  but  the  adhetfons  ml^t 
become  dastle  and  follow  fbe  womb,  in 
wtaldi  ease  th^  would  caue  pain;  Hut 
even  If  the  adhesions  became  elastic  and 
save  or  stretched  as  the  womb  enlarged, 
tbey  might  eaoae  a  mtacarrlage,  depending 
npon  the  amount  of  U&dlng  cm  the  womb 
and  Uie  Irritstloa  thereto  caused  thereby; 
in  other  wrads,  adhesloiis  might  cause  an 
■bcwtlcm  In  <»e  case  and  not  in  another, 
depending  <m  the  extent  thereof;  that  If  the 
moTonent  of  the  womb  was  limited  and  re- 
stricted or  bound  down  In  aome  waT*  there 
waa  some  patlKdog^cal  condltliHt;  that  If 
there  were  adherions  arising  from  the  In- 
fecthm  and  farmer  tweratlon,  tbey  would 
caoso  pain  and  nnnsnal  nausea,  and  an  oper- 
ation reltevlng  fba  adhesions  might  be  a 
proper  Uilng  to  do,  depending  greatly  on  the 
woman's  penonal  knowledge  or  appearance, 
and  the  surgeon  who  has  the  case  in  chai^ 
Is  the  better  Judge  ct  whst  should  be  done. 
He  also  said  that  a  rery  small  portion  of 
the  orary,  a  piece  as  large  as  a  bean.  If  left, 
conld  function  so  as  to  produce  the  ovum, 
resulting  in  pregnancy  If  Impregnated  by 
the  male  gam. 

On  bdialf  of  the  deftedant,  the  following 
witnesses  testified:  Miss  Bailey,  the  nurse 
who  was  present  at  the  second  operatton. 
says  the  i^alntifE,  when  brought  in  to  be 
operated  on,  '^med  real  rick  to  me^*;  she 
was  TomlUng  and  seemed  to  be  very  sore 
and  trader  In  the  abdomen  whenever  they 
moved  her,  and  die  had  to  be  lifted  4mto 
tbe  operating  uble;  that  before  the  opera- 
tion the  defendant  said  he  did  not  know  what 
he  was  going  to  find — be  had  a  mass  ot 
some  sort;  he  did  not  know  what  It  was— 
that  he  tbonght  it  was  a  tumor,  but  he  did 
not  know;  that  tbe  doctor,  after  opening  the 
plaintiff's  abdomen,  said  she  was  pregnant; 
that  witness  saw  him  pull  loose  adhesions 
and  use  his  scissors  in  cutting  other  of  tbe 
adhesions  loose ;  and  that  the  operatl(»  was 
completed  promptly  without  the  doctor  leav- 
ing tbe  patient  or  tlie  room;  and  that  the 
patient  prc^ressed  very  nicely  aft«  that 

Dr.  Bergber,  a  pbyddan  who  happened  to 
be  at  tbe  ho«pital  at  the  time,  but  who  was 
not  connected  with  It  or  the  defendant,  came 
Into  the  operating  room  Just  as  the  opera- 
tion was  about  to  begin.  He  says  he  asked 
the  defendant  what  he  bad — i.  e.,  what  waa 
the  trouble  with  the  patient — and  the  de- 
fendant said,  "That  Is  what  I  am  trying  to 
find  out."  Witness  also  said  he  saw  tbe 
defendant  make  the  incision  and  open  tbe 
abdomen ;  that  be  put  In  his  hand  and  said, 
*Trhis  woman  is  pregnant,"  and  then  loosoi- 
ed  the  adhesions  with  his  fingers  and  cut 
others  with  bis  scissors;  that  the  defendant 
did  not  to  his  knowledge  go  out  of  the  room 


during  Om  coDise  of  lbs  opentttoi,  UiODgh 
the  wltnflSB  did  not  remain  In  the  room  until 
the  patlsnt  was  removed. 

In  support  of  the  correctness  of  Qie  ds- 
fendsnVs  theory  and  the  surgical  course  he 
pursued  In  plalntifPs  cas^  t2ie  defendant 
Introduced  nine  physicians  and  surgeons  of 
thwonjgjh'  taunrtedge  and  long  experience  In 
surgery  and  obstetrics.  Of  these,  X>r.  Thomp- 
son, a  practltloBer  of  medldne,  surgery,  and 
obstotrks  for  82  years,  during  wtddi  ttane  he 
had  had  experience  wlOt  over  tJBOO  obstetri- 
cal cases,  testified  that  it  was  s  very  rare  oc- 
cumenoe  for  a  woman  with  tmly  one-eighth 
of  an  ovary  to  become  pregnant,  that  under 
the  oondltliHis  mecttted  in  this  caae  he  would 
not  have  expected  to  find  iwegnaney;  that 
Bis  ewdltlons  found  at  the  first  operation 
always  result  in  adhesions  being  formed; 
that  adhesions  to  any  part  of  the  womb  at 
any  time  during  pregnancy  wHl  interfere 
with  It;  that  the  dmncea  ue  that,  with  the 
wmnh  bound  by  adbesUms  as  stated,  the 
ddld  would  not  have  lived,  and  bodi  mothw 
and  child  would  have  run  a  greater  risk  of 
death  If  tbe  toleration  bad  not  beoi  perfoem- 
ed;  that  it  la  not  always  possible  to  poritlv«ly 
diagnose  pregnant^  at  seven  months,  soms- 
times  It  cannot  be  done;  he  had  seoi  the 
best  experts  in  America  fhll  on  It;  that  In 
this  case  it  would  not  have  been  possible  to 
definitely  diagnose  this  case  as  one  of  preg- 
nancy ;  that  In  pregnancy  the  enlargement  is 
on  tbe  median  line  and  when  the  mass  Is 
aside  from  the  median  line  the  strong  in- 
dications are  that  it  is  a  tumor ;  that  where 
the  womb  Is  bound  by  adhesions  the  experi- 
ment known  as  "ballottement"  will  not  dls- 
dose  pregnancy;  that  under  the  conditions 
the  second  operation  was  one  which  a  phy- 
tfdan  and  surgeon  of  reasonaUe  care  and 
skill  In  similar  communities  would  have 
performed,  even  If  the  condlt]<m  of  preg- 
nancy were  absolutely  known;  that  the  pn^ 
nancy  In  this  case  was  not  a  normal  one. 

The  tesUmony  of  the  other  e^rts  wwe 
to  the  same  effect,  namely,  that  under  the 
C(mdIti<H)s  named,  pregnancy  Is  very  difflcult 
to  positively  diagnose;  that  It  Is  very  rare 
for  a  woman,  wltii  <mly  a  fragment  of  one 
ovary,  to  have  children,  and  pr^nancy 
would  be  considered  very  Improbable  under 
such  drcnmstanoes;  that  vomiting  after  the 
third  or  fourth  m<mth  Indicates  a  toxic  <a 
I>ol8<Hied  condition  of  some  kind ;  that  they 
would  not  have  diagnosed  plaintiff's  case  as 
pregnancy;  that  adhesioos  follow  an  Intec- 
tlon  and  operation  such  as  plaintiff  had  the 
first  time;  that  they  Interfere  with  preg- 
nancy, and  any  abnormal  pregnancy  Is  dif- 
ficult to  diagnose;  that  the  X-ray  Is  not 
commonly  used  to  diagnose  pregnancy;  It 
will  not  disclose  the  fetus  at  seven  months, 
and  Is  not  reliable  even  at  eight  monttu ;  that 
the  use  of  the  stethoscope  will  not  always 
reveal  the  heartbeat  of  tbs  fstas;  thst  tbe 
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second  operatloii  was  a  iHoper  one,  sach  ft> 
an  ordinarily  skillful  and  carefnl  mirgeon  of 
tbat  commnnlty  would  have  performed ;  tbat 
it  it  had  not  been  performed,  plftlntUTs 
cODdtUra  would  probably  hare  resulted  in 
the  loss  of  the  chUd. 

One  of  these  experts,  Dr.  Byrne,  testified 
Chat  abnormal  pregnancy  Is  one  of  the  most 
difficult  conditions  to  diagnose  lAiyslclans 
have  to  meet,  that  he  bad  seen  Dr.  Murphy 
of  CSilcago,  one  of  the  world's  greatest  Bur- 
geons, open  a  woman's  abdomen,  exposing  a 
large  womb,  and,  after  examining  It  care- 
fully, was  still  unable  to  say  whether  she 
was  pregnant  or  not;  that  he  had  seen  Dr. 
Andrews,  another  surgeon  of  wide  reputa- 
tion, open  a  w<ffltan'B  abdomen  and  remain 
uncertain  whether  she  was  pregnant  or  not, 
though  he  decided  to  act  on  the  assumption 
that  she  was  about  six  months  along. 

The  medical  tratlmony  of  these  experts 
was  also  to  the  effect  that  there  is  no  reason 
why  the  second  operation  should  have  af- 
fected the  plaintiff's  general  health  and  pro- 
duce the  symptoms  complained  of  by  her  at 
the  time  of  the  trial,  that  the  use  of  an 
anesthetic  does  not  injure  a  pregnant  wo- 
man,  that  women  are  sometimes  nervous 
wrecks  following  a  dilldbirth  which  Is  ap- 
parently normal;  that  nervousness  always 
results  from  the  removal  of  the  ovaries.  Dr. 
O.  R.  Woodson  testified  that  the  operation 
was  Jttstiflable  and  proper  under  the  circum- 
stances named  in  defendant's  hypothetical 
Question,  since  If  the  adhesions  had  not  been 
removed,  Uie  chances  are  that  the  plaintiff 
would  have  rnlsoarrled,  or  the  womb  bound 
down  BO  as  to  prevent  the  child  from  turning, 
and  thereby  make  deUvezy  very  difficult,  re> 
suiting  In  the  death  of  the  dilld;  that  so  far 
from  the  secrad  operation  producing  great 
nervonsnesB  and  eztr^e  weakness  ten 
m<mtbs  or  a  year  after  ttie  operation.  It 
should  bare  prevented  norousness,  and 
wonld  boiaflt  the  patient^  and  evldmUy  did 
80,  aa  she  gave  blrOi  to  a  heaUhy  normal 
child. 

In  setting  forth  the  evidence  offered  by 
idaintlff  In  support  of  her  case,  we  have 
heretofore  purposely  omitted  the  testimony 
of  her  husband,  whldi  was  Introduced  over 
the  objecUona  of  defendant.  We  have  done 
thin  because,  in  our  view,  the  husband's 
testimony  was  not  admissible,  and  therefore 
the  qnestiim  at  whether  plaintiff  had  suf- 
ficient evidence  to  go  to  the  Jury  should  be 
determined  fnnn  aU  tiu  evidence  and  law- 
ful Inferences  In  her  fiivor,  without  regard 
to  the  husband's  testimony.  The  admlssltm 
of  the  husband's  evidence  came  about  In 
this  way: 

Plaintiff  testified  in  ber  first  direct  examt 
nation  that  her  husband  was  present  in  the 
operating  room  at  the  first  t^ratlon  at  her 
request,  because,  she  say^  "I  minted  liim 
to  see  what  was  d<me,"  later  on  she  was 
asked  by  her  counsel,  "When  the  second 


operation  was  performed,  state  whether  or 
not  yon  requested  and  directed  that  any 
person  be  present  to  represenf  yon  at  that 
opemffon."  (Italics  ours.)  She  answered, 
"Yes,  sir;  I  asked  my  husband  to."  And 
again,  In  r^ly  to  the  question  of  her  coun^tel 
relative  to  the  se«nid  operation,  "At  the 
time  the  aoiesthetlc  wait  administered,  was 
your  husband  there  present  at  your  re- 
quest?" she  said,  "When  I  left  the  room,  I 
requested  him  to  go  with  me,  and  he  was 
right  at  my  side  when  tbey  gave  the  nudt* 
dne." 

hereafter  the  husband  was  introdnced 
as  a  witness,  but  the  court  would  not  let 
him  testify  concerning  eitber  the  first  or  sec- 
ond <9eratlon,  but  did  allow  him  to  testify 
as  to  the  message  defoidant  sent  ba<&  to 
plaintiff  when  idie  first  sent  her  husband  to 
see  the  doctor  In  January,  as  has  been  here- 
tofore stated.  Thmafter  idaintlfl  was  re- 
called, and  was  asked: 

"Q.  When  your  husband  came  with  you  to 
this  first  operation,  did  you— for  what  purpose 
did  you  have  him  there— did  you  give  him  any 
directions  what  to  do  or  anythlngi" 

And  she  replied: 

"A.  I  asked  him  to  go  to  tiie  operating  room 
and  stay  through  the  operation  and  see  what 

was  done. 

"Q.  Was  that  an  yon  aaid  to  lUm?  A.  Tes,  I 
think  it  was." 

And  as  to  the  seocmd  operatim,  she  said: 

"I  asked  lilm  to  go  along  and  see  what  was 

done, 

*'Q.  That  was  aU  there  was  to  it?   A.  Yes." 

After  the  defense  had  closed  In  cdilef,  and 
after  plaintiff  had  put  In  her  rebuttal,  the 
plaintiff's  husband  vras  again  placed  upon 
the  stand,  and  was  asked  If  be  was  In  tlie 
operating  room  at  the  time  of  the  first  opera- 
tion. The  defendant  objected,  not  only  upon 
the  ground  that  the  husband  was  an  incom- 
petent witness,  but  also  on  the  ground  tbat 
the  wifb  had  already  testified  folly  as  to 
agency,  and,  the  principal  having  done  so, 
the  agent  could  not  enlarge  it,  and  also  on 
the  farthw  ground  that  there  was  no  ques- 
tion or  pr^ense  that  anything  was  wrong  in 
the  first  operation.  Tbe  objections  were  over- 
ruled the  trial  court  on  the  theory  that,  it 
the  wife  requested  the  husband  to  be  xweeent 
in  the  operating  room  for  the  purpose  of  wit- 
nessing the  operatiai,  and  the  husband  acted 
f<Mr  ber  in  any  capacity  fbete,  in  any  consntta- 
tlon  that  took  place  about  wliat  was  going  on 
or  oo^t  to  go  c»,  Ibe  two  tilings  together,  In 
the  court's  view,  ctmstltnted  the  husband  the 
agent  of  Uie  wife  tor  that  purpose.  There- 
upon the  husband  testified  he  was  preset 
at  the  first  (^watlon  at  his  wife's  request, 
and  that  he  was  there  **for  the  purpose  of 
seeing  what  was  done."  Thereafter,  over  Ute 
objections  and  nceptionB  of  defoidant,  the 
luisband  was  allowed  to  testier  that  doling 
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tile  cODXSe  of  tbe  fint  operation  ha  (the  bus- 
band)  Btei9«d  to  tbe  door  to  get  treeh  air, 
and  was  called  back  1^  d«tendant  who  told 
bim  hia  wife's  ovarlea  were  in  bad  shape, 
(me  practically  dead  and  the  olber  badly 
diseased  and  on^t  to  be  ronoTed,  and  naked 
the  husband  what  about  It  Tbe  latter  told 
tbe  doctor  to  use  hla  own  Judgment,  as  he 
(tbe  httdmnd)  would  not  know  how  tb^ 
were.  To  this  the  doctor  replied: 

"I  say  remove  them,  bat  you  underatand^  if 
they  are  removed,  she  can't  bear  any  more  chil- 
dren." 

The  husband  testified  that  thereup<m  tbe 
doctor  took  out  all  of  one  ovary  and  all  but 
about  probably  one-fourth  of  the  other  one, 
giving  as  bis  reason  for  leaving  a  portion 
that  her  passlona  would  not  be  destroyed; 
that  tbe  doctor  toc^  out  nothing  else  that  be 
saw  at  all,  except  the  ovaries  and  the  ap- 
pendix. 'Over  the  objections  and  exceptions 
of  defendant,  the  husband  was  then  asked  If 
he  were  present  at  the  second  operation,  and 
Bald  he  was,  at  his  wife's  request,  and  that 
the  pnrpose  was  "to  see  Just  what  was  done 
at  the  operation."  Then,  over  the  objections 
and  exceptions  of  the  defendant,  tbe  bus- 
band  testified  that,  at  tbe  secwd  operatlw, 
after  his  wife  went  under  the  ancesthetlf^  the 
defendant  approached  him  and  said; 

"If  I  cat  in  aod  find  a  cancer,  there's  no  do- 
ing anything  for  her,  but  it  iVs  a  tomor^well, 
U's  a  little  differenL" 

The  husband  asked  him: 

"Doctor,  yon  flgnre  this  a  rery  serious  opera- 
tionr 

To  which  the  doctor  rolled: 

"Very,  very,  bat  the  rapid  condition  this  is 
growing,  she  can't  live  long  under  that  condi- 
tion.** 

The  husband  testified  that  the  doctor  made 
a  6  or  7  inch  incision,  put  his  band  in  and  felt 
around,  then  turned  about  and  said,  "This 
woman  is  undoubtedly  pregnant,  but  it  can't 
be  possible;  I  removed  both  ovaries;**  that 
tbe  doctor  put  his  hand  back  into  the  op^ng, 
felt  around  again,  pulled  It  out  and  left  the 
room,  pulling  at  (me  of  hie  gloves  like  be  was 
going  to  take  It  oft.  He  was  gone  about  a 
minute  and  returning,  said  to  the  nnrse, 
"Loosen  her  limbs;  I  am  going  to  examine 
her."  He  then  made  an  examination  tbrough 
tbe  vagina  and  said,  'Hiat's  all  alls  this 
w<Hnan;  let* s  sew  ber  up."  He  then  walked 
out  of  the  room  again,  and  In  a  minute  ox  a 
minute  and  a  half  or  two  minutes  he  return- 
ed, saying,  "There's  a  few  adhesions;  111 
looBoi  them."  He  then  hooked  his  fingers, 
reached  In,  and  gave  a  couple  of  pulls,  and 
tbm  sewed  ber  up  without  using  any  scissors. 
After  unsuccessful  efforts  to  have  tbe  testi- 
mony stricken  out,  the  husband  was  cross- 
examined,  and  testified  that  at  the  first  op- 


eration the  doctor  tobk  out  something  he  said 
was  the  anrs;  the  witness  did  not  know  an 
ovary  from  any  other  part ;  that  be  <tbe  has* 
band)  waa  not  earing  anytUng  about  whether 
ahe  would  have  cbildrrai,  but  about  the  oondl- 
tlm  of  her  health,  and  he  amsented  tliat  tbe 
ovaxles  be  taken  ont,  and  left  the  dedrion  ot 
Out  matter  to  the  phyeldan;  that  witness 
thought  the  doctor  left  about  me-Ararth  of 
one  of  the  ovaries,  Ictft  a  part;  somethli^ 
around  a  fonrfh;  knew  It  was  a  piece  of  It; 
a  small  piece  was  all  he  knew  about  it;  tiUit 
at  the  second  (H>mtion,  when  tbe  doctor  In- 
sertol  Us  hand,  he  said,  "Undoubtedly  this 
woman  Is  pr^nant,  bat  It  is  Inq^siUe ;  I 
removed  her  ovaries;"  and  was  KKcited. 
The  defaidant  daoled  be  made  tbe  statement 
attrUnited  to  him,  or  that  he  left  the  room 
and  acted  as  the  husband  says  he  did,  and  his 
version  of  -Wbat  took  place  at  the  second  op- 
eratic was  corroborated  br  Dr.  Bergher  and 
tbe  nurse,  boOi  of  whom  were  present. 

Beffflre  passing  on  the  questiOD  ot  whether 
plalntifl  has  sufllcioit  evidence  to  entitle  hw 
to  go  to  the  Jury,  we  deem  it  proper  to  first 
consider  the  question  of  ttie  admlsslMU^  of 
ttie  bu^nd's  testlmoiy,  since,  If  that  was 
not  admissible,  tbe  question  of  the  demurrer 
to  tbe  evidence  must  be  decided  with  the  bus- 
band's  testimony  left  out  of  consideration. 

[1]  At  common  law,  the  hust>and  was  not 
a  competent  witness  in  his  wife's  lawsuit. 
Jolce  V.  Branson,  78  Mo.  2S;  Tockstein  v. 
Blmmerle.  160  Mo.  App.  491,  ISl  S.  W.  126. 
And  he  cannot  be  a  competent  witness  for 
ber  except  where  tbe  statute  (section  MIC, 
R.  B.  1919),  has  modified  the  comraon-law 
rule,  and,  perhaps,  in  a  few  other  limited  in- 
stances which  have  been  Judicially  determined 
to  be  exceptions  to  tbe  rule  upon  one  ground 
or  another,  which  will  shortly  be  stated.  The 
statute  removes  the  disqualification  of  the 
husband  to  testify  as  a  witness  in  bis  wife's 
suit  "when  sudi  suit  or  proceeding  is  based 
upon,  grows  ont  of,  or  is  connected  with,  any 
matter  of  business  or  business  transaction, 
where  tbe  transaction  or  bosiness  was  had 
with  or  was  ctrnducted  by  sudi  married  man 
as  tbe  agent  of  his  wife."  The  qualification 
permitted  by  the  statute  Is  a  limited  one. 
The  suit  must  be  based  upon,  grow  out  of, 
or  be  connected  with,  the  particular  business 
transactlott  had  with  or  conducted  by  tbe 
husband  as  the  agent  of  tbe  wlfg.  White  v. 
Obaney,  20  Mo.  App.  388,  394;  First  Nat 
Bank  of  Leavenworth  v.  Wri^t,  104  Ma  App. 
242,  78  S.  W.  686;  Gardner  v.  St  Louis,  etc., 
R.  Oo.,  124  Mo.  App.  461,  101  S.  W.  684; 
irisbback  v.  Harrison,  187  Mo.  App.  664.  119 
S.  W.  466;  Senaca  Co.  v.  Ellison,  208  S.  W. 
103 ;  Taylor  v.  George.  176  Mo.  App.  215, 161 
S.  W.  1187;  Balrd  v.  First  Nat  Bank,  149 
Mo.  App.  867,  128  S.  W.  961;  Connecticut 
Fire  Ins.  Ca  T.  Ohester,  etc.,  R.  Co,  171  Mo. 
App.  70,  153  S.  W.  644. 

So  far  as  the  record  show%  the  husband 
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nowbere  acted  as  the  wife's  agent;  except 
when  be  was  sent  by  her  tn  January  to  tell 
the  doctor  of  ber  symptoms,  and  in  what  Is 
here  said  we  are  not  dealbig  with  the  evi- 
dence as  to  that  Interview.  Later,  plalntUI 
herself  went  to  the  defendant  and  had  him 
examine  her.  The  doctor  told  ber  to  go  home 
and  wait,  which  she  did;  at  least  she  did 
go  home.  She  returned  later  for  further 
examination,  and,  so  far  as  the  record  shows, 
she  made  these  viaits  and  arranged  for  the 
second  operation  herself. 

It  is  tme  the  husband  testified  that  during 
the  first  operation  the  doctor  asked  him 
about  removing  the  ovaries,  bat  tliere  Is  no 
evidence  that  the  husband  was  requested  by 
the  wife  to  be  in  there  for  any  purpose  of 
deciding  how  far  the  operation  should  go. 
The  wife  at  the  trial  said  she  "didn't  care 
anything  about  whether  they  [the  ovaries] 
were  removed  out  or  not,"  and  the  only  dis- 
satisfaction at  all  on  her  part  over  the  first 
operation  seems  to  have  been  because  the 
doctor  had  told  ber  she  could  not  have  dill- 
dren,  as  be  bad  removed  ber  ovaries,  wtwre- 
aa  he  bad  left  a  small  piece  of  one  ovary 
ther^  and  she  aftermrds  hod  become  preg- 
nant. So  clear  was  it  that  no  complaint  of 
negligence  was  made  in  regard  to  the  first 
(^praratlon  tliat  the  oonrt  In  its  Instmctiims 
excluded  from  the  consldwatiMt  of  the  Jury 
any  issue  of  n^^Igence  cramected  with,  or 
growing  out  of,  the  first  operation,  either  in 
the  manner  <nr  tiie  &ct  of  ite  p^formanoe. 
So  that  the  fact  Otat  the  husband  was  cm- 
suited  by  the  doctor  with  reference  to  the 
ovaries  at  the  first  operation  could  not  con- 
stltute  him  her  agent  and  make  him  com- 
petent to  testify  as  to  tiie  second  operation. 
At  this  second  operation  the  husband  was 
merely  a  silent  spectator;  ao  far  as  llw  record 
shows  it  was  performed  pursuant  to  arrange- 
ments made  plaintiff  herself,  and  without 
question  or  suggestion  on  the  part  of  the  hos- 
band.  The  contract  <Hf  employment  between 
plaintiiE  and  defendant  was.  in  1^1  effect, 
that  be  was  to  use  bis  best  Judgment,  careful* 
ly  exercised,  in  determining  what  should  be 
done  for  her  and  In  treating  her  professional- 
ly. There  was  no  business  to  be  transacted 
between  the  doctor  and  the  husband  while 
the  doctor  was  operating  or  after  the  plaintiff 
was  put  under  the  anssthetlc:  Plaintiff  did 
not  testify  that.  If  during  the  operation  some 
question  arose  as  to  what  the  nature  or  ex>- 
tent  of  it  should  be,  she  wanted  her  husband 
to  decide  it  for  her,  nor  did  any  question  of 
the  kind  arise.  She  testified  merely  that  at 
the  first  operation,  she  requested  her  hus- 
band to  go  with  ber,  stay  through  the  op- 
eration, and  see  what  was  done ;  and  at  the 
second  operation  she  asked  him  to  go  along 
and  see  what  was  done.  If  one  spouse  can, 
by  saying  to  the  other,  "I  want  you  to  be 
present  and  witness  what  is  done,"  thereby 
make  such  spouse  a  competent  witness  oa  the 


ground  of  agency,  then  it  would  seem  to  be 
,  an  easy  matter  to  avt^d  the  common-law  rule 
and  the  express  limitation  of  the  statute. 

[2]  But  the  plaintiff,  being  under  an  an- 
ffisthetlc,  was  unconscloUB,  and  this  would  be 
the  same  as  if  she  were  not  there,  and  hence, 
it  may  be  urged  that  plaintiff  ther^y  had  the 
right  to  have  an  agent  presrat  to  see  and  act 
for  her.  No  doubt  she  would  have  the  right 
to  ai^oint  her  husband  her  agent  to  represent 
and  act  for  ber  in  any  matter  of  business  or 
business  transaction  where  she  was  uncon- 
scious or  absent  or  even  present  and  con- 
scious, but  before  the  busband  could  testify 
as  a  witness,  the  transaction  ccmstltuting  the 
basis  ot  the  action  must  be  one  that  Is  "had 
with  or  conducted  by"  the  husband  aa  hei 
agent.  And  in  this  case  It  was  nothing  of  the 
sort  In  fact,  the  basis  of  the  suit  Is  not  with 
regard  to  the  manner  of  performance  of  the 
operation  or  the  extent  thereof.  The  acticm 
Is  for  negligently  diagnosing  plaintiff's  con- 
dition and  in  deciding  to  perform  an  opera- 
tion. If  the  charge  is  true,  the  negligence 
was  complete  before  the  operatlcm  began,  the 
operation  itself  being  merely  the  result  {A 
that  negllg^ce,  giving  rise  to  the  damage 
claimed,  and  there  la  no  denial  but  that  the 
operation  itself  waa  perfmrmed.  The  case  la 
not,  tiierefore,  tme  where  the  husband's  tes- 
timony is  admissible  under  some  exception  to 
the  comnn»-bw  rule,  or  where  it  Is  admissi- 
ble ex  nec«nitate  rtf ,  on  the  gronnds  of  public 
policy,  as  in  the  case  of  a  criminal  abortion 
performed  oa  the  wife,  or  a  fraud  or  an  as* 
sault  perpetrated  tm  her  by  her  husband,  w 
othm  through  the  husband's  agency. 
Such,  for  examine,  are  the  cases  cited  by 
plaintiff,  to  wit.  Turner  v.  Overall,  172  Ma 
271,  72  S.  W.  644,  Henry  t.  Sneed.  9»  Ho. 
407,  12  B.  W.  063,  17  Am.  St  Bep.  580^ 
Moeckel  r.  Helm,  134  Mo.  B76,  SO  &  W.  226, 
and  Cramer  r.  Hurt.  IM  Mo.  112,  117,  m 
56  S.  W.  268,  77  Am.  St  Bep.  702.  In  Or- 
drnid  V.  CoUier,  171  Ma  890;  89»,  71  8.  W. 
677,  the  Supreme  Court  held  that  wUto  it 
waa  proper  to  prove  by  the  biuband  cert^ 
things  he  did,  he  having  been  ^own  to  be 
the  wifb's  agent,  yet  that  It  was  error  to  per^ 
mit  him  to  testis  to  things  not  done  by  him 
as  the  agent  for  hla  wife,  as  the  disqualifica- 
tion existing  at  common  law  "was  not  re- 
moved by  that  or  any  other  statute."  It 
would  seem  that  such  holding  is  ai^licable 
to  this  case,  since  dearly  the  basis  of  the  suit 
la  not  in  reference  to  the  way  In  whidi  the 
second  operation  waa  performed,  nor  was 
either  the  decision  to  operate  or  the  operation 
itself  a  matter  of  business  or  business  trans- 
action had  wlth  or  conducted  by  the  husband 
as  the  agent  of  his  wife.  For  the  for^^olng 
reasons,  we  entertain  the  view  that  the  tes- 
timony of  the  husband  was  erroneously  ad- 
mitted, and  the  judgment  should  on  this  ac- 
count be  reversed,  and  the  cause  remanded 
for  a  new  trial  U  there  Is  anffifdent  «vid«DC» 
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ittnatalng  In  Am  ctM  to  Justify  Its  sobiida- 
slon  to  a  Jvay. 

It-I}  Sliould  tbe  d^ndanfB  demnrrer  to 
the  ttvtdence  hare  been  sustained?  Tbe  bur- 
den la  on  iilaluttff  to  diow,  not  <Hily  tbat  de- 
fendant made  a  mlstafce  In  dlasoiDelng  her 
condition  and  In  deciding  npmi  and  adrlslng 
tbe  second  operation,  but  sbe  must  also  show 
tbat  snch  was  a  negligent  mistake,  and  that 
tbe  f^ieratltm  was  so  palpably  unnecessary 
tbat  a  snrgeco  of  ordloaiy  care  snd  pradence 
would  not  bave  advised  nw  undertaken  it 
Vanhooser  t.  BerglHtf,  90  Ha  487,  8  S.  W. 
72 ;  Vansette  r.  Grim.  193  Mo.  App.  685,  1S6 
S.  W.  1177;  Nevlnger  T.  Hann,  197  Ha  App. 
416,  190  S.  W.  89;  Spain  v.  Burch,  169  Mo. 
AiH».  04.  164  S.  W.  172.  And  the  question  of 
wbetber  defendant  was  negl^ent  In  making 
the  diagnosis  and  In  deciding  npon  tbe  opera- 
tlm  must  be  determined  In  the  light  of  tbe 
cocdltions  as  they  existed  before  the  opera- 
tion was  performed.  In  other  words,  If  con- 
ditions were  sudi  as  to  lead  a  surgeon  of  or- 
dinary care  and  skill  to  think  that  vlalnttfl 
waa  not  pregnant,  or  even  tbat  as  a  remote 
possibility  sbe  mlgbt  be,  and  yet  an  operation 
was  necessary,  and  defendant  In  tbe  honest 
exercise  of  his  best  judgment  thought  an  op- 
eration was  propefr,  then  defendant  would  not 
be  liable,  even  though  it  afterward  turned 
out  that  defendant  was  mistaken  In  diagnos- 
ing plaintllTs  condition.  Fausette  t.  Grim, 
vupra;  Langford  v.  Jones,  18  Or.  307,  322,  22 
Paa  1064;  21  R.  C.  U  388;  Staloch  t.  Holm, 
100  Minn.  276,  111  N.  W.  264,  9  li  E.  A.  (N.  S.) 
712.  And  It  Is  also  true,  if  there  were  omdl- 
tlona  existing  satih  as  to  raise  a  anesOon 
wtaetlier  an  operatioi  was  adTlsable  or  prop- 
or,  then  the  question  of  whether  the  defend- 
ant^ dedsloo  to  operate  was  negligent  or  not 
■bottld  be  gathered  from  the  opinions  and  tes- 
timony  of  those  who  have  special  knowledge 
and  are  qoalifled  to  q>eak  on  such  matters. 
Moore  t.  St.  Louis  Transit  Co.,  226  Mo.  689, 
70S,  126  a.  W.  1018;  FarreU  t.  Haze,  157  Mich. 
374,  8S(M90,  m  N.  W.  197;  McGraw  t. 
Kerr,  28  Colo.  App.  163,  128  Pac.  870,  873; 
Adolay  T.  MUler.  60  Ind.  App.  666,  Ul  N.  E. 
818,  815;  GetdieU  t.  Hill,  21  Minn.  464.  466; 
Pettlgrew  t.  Lewis,  46  Kan.  7S,  81.  26  Pac. 
458;  BaU  t.  Skinner,  134  Iowa,  298,  308,  111 
N.  W.  16^2;  Spauldlng  t.  Bliss,  83  MIoh.  8U, 
47  N.  W.  210;  BJwlng  t.  Goode  (C.  O.)  78  Fed. 
442. 

But  In  the  case  at  bar  there  Is  a  dispute 
over  tbe  following  matters:  Whether  there 
were  any  such  existing,  nntoward,  and  abnor- 
mal condltlona ;  whether  the  defendant  made 
aa  fall  and  as  «cfaanstlTe  an  oBmlnatlon  as 
he  abotdd  have  done  before  deddtng  up<m 
what  should  be  done;  whether  he  did  not 
carelesdy  assume  fliat  plaintiff  was  not  preg- 
nant mmly  because  he  had  removed  her 
orarles,  when  he  knew  be  bad  left  a  small 
portion  of  one  at  them,  and  knew,  or  should 


have  known,  as  a  medical  man,  ttiat  It  was 
not  impossible  for  her  to  become  pr^^iant 

According  to  plalntlfni  testimony,  the  doc- 
tor, upm  placing  bis  band  apon  her  abdomen, 
at  oaee  announced  that  she  waa  pr^ant,  but 
when  hf  learned  be  had  removed  her 
orarles  be,  with  no  examination  other  than 
presshig  mton  her  abdtHnen,  said  she  had  a 
tumor,  and  advised  an  operation.  Sbe  fur- 
ther says  that  he  could  move  her  womb  free- 
ly,  although  not  so  far  as  <»dlnarlly,  on  ac- 
count of  its  size;  that  alt  he  did  was  to  press 
bis  hands  upon  bat  abdomien;  that  her  symp- 
toms were  the  same  as  In  the  caile  of  her 
other  pregnancies,  and  that  she  told  him  so; 
tbat  sbe  had  no  pains,  except  that  she  bad  a 
pain  in  tbe  pit  of  her  stomach  when  sbe  had 
the  "fln"  in  January;  tbat  her  nerves  did  not 
bother  her;  tbat  she  told  him  repeatedly  she 
thought  she  was  pregnant,  and  says  she  would 
not  have  worried  about  tbe  growth  In  her 
womb  had  not  the  doctor  told  her  It  could 
not  be  pregnancy ;  tbat  she  bad  nothing  in  tbe 
way  of  adhesions  tying  her  womb  down,  but 
had  perfect  freedom  of  movement,  and  the 
evidence  was  that  a  few  days  before  going  to 
the  boc^ital  she  assisted  In  papering  her 
house,  Including  the  celling,  and  experienced 
no  difficulty  in  getting  her  arms  up  to  do  so; 
that  the  doctor  told  her  it  was  a  tumor,  and 
not  pregnancy;  that  he  said  nothing  about  ad- 
hesions or  about  making  a  merely  exploratory 
operation  to  learn  what  was  the  matter. 

Dr.  Clark,  her  family  physician,  gave  tes- 
timony tending  to  show  tbat  when  he  exam- 
ined her  before  the  first,  operation  he  found 
her  ovaries  free  In  the  abdomen,  not  enlarged 
and  not  tender;  that  the  child,  bom  July  19, 
was  a  /ully  devtioped  nine-months  child; 
consequently  sbe  was  7  months  along  when 
the  defendant  finally  examined  and  operated 
on  ber.  The  substance  of  his  testimony  la 
tbat,  while  adhesions  could  cause  an  abor- 
tion or  premature  birth,  It  would  all  depend 
on  the  extent  thereof,  and  that  adhesions  to 
such  an  ^ent  as  to  cause  that  would  prevent 
the  fetus  from  growing,  and  a  woman  "cer- 
tainly would  not"  be  able  thus  to  carry  a  child 
to  a  period  of  seven  months ;  tbat  althousA 
adhesions  arise  from  Infected  otmditions  and 
fallow  an  oparatUm,  the  tendency  Is  for  na- 
ture to  eliminate  them,  and  frequently  they 
disappear  in  a  nbart  time.  In  other  words, 
there  Is  suflBdent  evidence  In  the  record  to 
make  it  an  Issue  of  Cact  as  to  whether  plaln- 
tUTs  pr^mancy  was  anything  other  than  a 
normal  pr^aney,  tmaccompanied  by  adhe- 
sions which  bound  tbe  womb  down  to  sucb  an 
extent  as  to  prevent  pr^ancy  fr<»n  being 
dlseovued  had  a  careful  investigation  been 
made,  ot  to  cause  plalntUT  to  be  In  anch  a 
condition  as  to  reasmably  give  rise  to  the 
thou^t  that  the  seccnd  operaUom  should  be 
had.  Tbe  mere  fact  tbat  pi«inwff  became 
pregnant  notwithstanding  abe  had  only  a 
amaU  portbm  et  one  anrj  left  does  sot,  of 
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Itself,  shOT  that  ber  pregnancy  was  abnormal, 
1.  &,  that  abnormal  conditions  existed  with 
that  pregnancy,  for  tb«  expert  evidence  is 
tbat  a  woman  with  only  a  small  piece  of  ovary 
may  become  pregnant,  and  If  a  small  piece  of 
tbe  ovary  la  left  It  will  fnnction,  and  if  It  does, 
and  tbe  same  is  impr^ated  wltb  tbe  male 
germ,  pregnancy  will  result.  Knowledge  of 
this  fact  would  not  Justify  a  pbysldan  in,  at 
once,  and  wltbont  careful  examination,  jump- 
ing to  tbe  premature  conclusion  tbat  plaintiff 
bad  a  tumor. 

There  was  evidence,  even  from  the  expert 
witnesses  offered  by  defendant,  that  if  at  the 
time  plalnUfl  was  c^wrated  <ni  the  aecmd 
time  she  had  perfect  freedom  of  movement 
in  every  way  and  ber  symptoms  and  condi- 
tion were  no  different  from  those  of  her 
other  pregnancies,  uid  she  toM  tbe  doctor 
she  had  been  pregnant  and  bad  borne  cbU- 
drra  twice  before  and  thought  she  was  preg^ 
nant  again  and  the  doctor,  only  two  UKHitbs 
before  tbe  blrtb  of  a  fully  devticped  full-peri- 
od child,  merely  pressed  bis  band  across  her 
abdomen  and  decided  she  bad  a  tumor,  them 
aucb  was  not  a  auffldent  and  careful  examin- 
ation. There  was  also  endwee  that  "bal- 
lottement"  was  one  of  die  tests  pn^er  to  be 
uaed,  and  tbat  tbe  beating  of  the  fetal  heart 
oould  bedetemrinedbytbeiiseoC  tbe  stetho- 
scope. Hm  defendant  says  be  did  not  nae  the 
■tethosoHie,  and,  if  plaintiff's  evidence  is 
true,  he  did  not  nee  tbe  ballottement  There 
was  also  expert  evidence  to  the  effect  that  if 
at  seven  monOts  tbe  uterus  and  its  contents 
could  be  manlinilated  freely  from  side  to  dde 
and  there  was  no  pain,  no  catching  or  holding 
on  tbe  inside  and  no  hindrance  to  tbe  free* 
6om  of  movemoit  the  diagnosis  would  be  tbat 
there  were  no  adhestons— at  least,  no  adbe- 
siMis  dense  «iont^  to  taiterfere  with  pr^nan- 

or  diildblrtb  and  a  woman  could  go  thronglh 
the  latter  all  right 

[I]  So  tbat  the  Question  of  whether  tfaere 
was  evidence  of  negligence  on  the  part  of  de- 
fendant comes  down  at  last  to  whether  the 
facts  and  conditions  were  as  claimed  by  plain- 
tiff, or  whether  they  were  as  asserted  to  be  by 
defendant  If  they  were  as  plaintiff  says 
they  were,  then  there  was  evidence  from 
wbldi  the  Jury  could  find  that  proper  care 
and  precauticm  was  not  taken.  After  a  care- 
ful study  of  tbe  record,  we  have  come  to  the 
conclusion  that,  aside  from  the  husband's 
testimony,  plaintiff  bad  sufficient  evidence  to 
go  to  the  Jury,  though  this  ccmi^aslon  has 
been  readied  not  without  considerable  diffi- 


culty, at  least  in  the  mind  and  on  the  part  of 
the  author  hereof.  There  are  some  things 
which  may  appear  to  cast  doubt  upon  the  ex- 
tent to  which  plaintiff  goes  in  asserting  her 
facts,  but  these  are  matters  for  the  Jury  to 
pass  upon  in  dectdfhg  the  question  of  her 
credibility;  they  do  not  destroy  her  testimony 
altogether. 

Neither  are  we  able  to  say  tbat  there  is  no 
evidence  whatever  tending  to  show  that  plain- 
tiff has  suffered  no  ill  effects  from  the  sec- 
ond operation.  Of  course  she  did  suffer  pain 
and  worry  as  a  result  of  it  Whether  her 
present  weak  and  nervous  condition  is  a  re- 
sult thneof  or  not  we  cannot  say.  Dr.  Clark, 
however,  undoubtedly  says  that  it,  in  ctHinee- 
tI<Mi  with  the  worry  produced  thereby,  could 
produce  guch  a  condition.  We  note  tbat  the 
record  discloses  that  the  plaintiff  had  the 
"flu"  in  January  preceding  the  second  opera- 
tion. Just  bow  mudi  of  her  present  condltitm 
may  be  traceable  tofibat  wedonot  know,  nor 
is  any  mention  of  that  fact  made  by  either 
side.  No  doubt  tbe  second  operation,  if  un- 
necessary, did  not  add  to  her  recuperative 
powers.-  We  cannot  say,  however,  tbat 
plaintiff  has  suffered  no  111  effects  from  the 
second  (^ration,  and  the  contention  that 
her  present  weak  and  nervous  condltltm  is 
not  the  result  of  the  operation  would.  If  es- 
tablished, go  only  to  the  extent  of  her  re- 
covery; it  would  not  necessarily  entitle  de- 
fendant to  have  bis  demumr  to  the  evi- 
dence sustained. 

A  number  of  criticisms  are  made  of  the  In- 
stmctions  wbldi  need  not  be  noticed.  Tboaa 
submitting  tbe  qu«tion  whether  dtfendant 
mn  negllgrat  in  diagnosing  pla'lntUFB  condi- 
tion "and  advising  and  performing  the  surgi- 
cal (q)eratlon"  of  Hay  20  could  perhaps  have 
beoi  more  accurate  drawn  If  they  bad  been 
so  worded  as  to  clearly  set  fOrth  that  tbe  neg- 
ligence as  to  tbe  last-named  matter  was  in 
deciding  to  perform  tbe  operation,  or  in  un- 
dertaking it  at  all,  ratfaei  than  In  the  per^ 
forming  of  it,  i.  e.,  the  manner  of  its  p^ 
foitnance.  However,  there  was  no  dalm,  and 
no  evidence,  of  any  negligence  In  the  manner 
of  its  performance,  and  hence  it  Is  not  rea- 
sonable to  suppose  that  the  Jury  could  have 
been  misled  by  the  expression  used.  But  it 
would  doubtless  be  better  to  avoid  any  possi- 
ble ambiguity  in  this  regard. 

The  Judgment  Is  reversed  and  the  cause  re- 
manded for  a  new  trial. 

All  concur. 
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GULLY  V.  GULLY.   (No.  2941.) 

(Sopreme  Court  of  Texu.  May  18. 1^) 

Divorce  «=»324— Father's  liability  t»  aaintajn 
chHd  eot  lost  ky  ilvorea  dsoree  awardloB 
eustedy  to  netliir  wlthoat  provlitoa  for  sop- 
IMrt. 

A  father,  owning  an  adequate  estate,  could 
be  required  to  pay  the  value  of  necessaries  for 
his  minor  children  when  furnished  by  the 
mother,  from  her  own  adequate  estate,  after 
divorce  decree  awarding  the  custody  of  the 
children  to  the  mother  and  failing  to  provide 
for  th^  maintenance;  the  father  not  Iwing 
relieved  of  his  primary  duty  to  support  the 
efaildrcn  hj  a  divorce  decree  which  is  either 
nlent  as  to  their  custody  and  maintenance  or 
awards  their  custody  to  the  mother. 

Error  to  Court  4tf  Civil  Appeals  of  Sixth 
Suprvane  Jodldal  DlatrlcL 

Actfan  by  M.  E.  Gnlly  against  T.  B.  Gully. 
FnHia  a  Judsment  for  plaintiff,  the  defend- 
ant appealed  to  the  Court  of  ClvU  Appeals, 
wlilcit  r^onned  and  afllrmed  the  Judgment 
(1S4  8.  W.  SOS),  and  the  defendant  brings 
error.  Judgment  ot  the  Court  of  (MtU  Ap- 
peals affirmed. 

H.  N.  Nelson,  of  Carthage,  for  plaintiff  In 
error. 

7oung  &  Toung,  of  Marshall,  for  defend- 
ant In  error. 


GREENWOOD,  J.  By  decree  of  the  dis- 
trict court  of  Panola  county,  entered  In  1912. 
defendant  In  error,  Mrs.  M.  B.  Golly,  was 
granted  a  divorce  from  plalntlCt  In  error,  T. 
H.  Golly,  and  the  custody  of  their  seven  mi- 
nor children.  The  decree  ordered  partition  of 
the  community  property,  iDclndlng  968.90 
acres  of  land,  a  sawmill,  stocks  of  lumber 
and  merchandise,  SO  bales  of  cotton,  etc.,  and 
set  aside  the  homestead  of  6.37  acres  of 
land  and  certain  appurtenant  personalty  for 
the  use  of  defendant  In  error  and  her  minor 
diUdren  so  long  as  any  one  of  them  .was  un- 
der age  or  was  an  unmarried  daughter.  The 
decree  adjudged  567^  acres  of  land  to 
plaiDtltr  In  error  as  his  separate  estate.  By 
appropriate  recital  the  court  Te8«*ved  Juris- 
diction to  make  provision  for  the  mainte- 
nance of  the  minora. 

In  1913  the  court  rendered  a  final  Judg- 
ment partitioning  the  community  property, 
in  accordance  with  Its  previous  decree,  and 
at  t3ie  same  time  the  court  fixed  $106  per 
month  as  an  allowance  for  the  support, 
maintenance,  and  education  of  the  minors, 
and  adjudged  that  aame  be  paid  one-half  by 
defendant  In  arm  and  one*balf  by  plaintiff 
in  emw. 

Upon  the  refusal  of  plaintiff  In  error  to 
pay  one'half  of  the  minors'  monthly  allow* 
ance,  defendant  in  error  applied  for  and  ob- 
tained an  order  of  the  court  directing  the 
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sale,  In  satisfaction  of  same,  of  a  portlm 
of  the  community  property  which  had  been 
partitioned  to  plaintiff  in  error.  On  appeal 
the  order  was  reversed;  the  provision  for 
the  monthly  allowances  to  tl»  minors  being 
held  inoperative  and  Told.  Gully  r.  Gully, 
(Civ.  App.)  173  S.  W.  1178. 

Afterwards  this  suit  was  brought  to  re- 
cover of  plaintiff  In  error  the  amount  ex- 
poided  by  defendant  In  error  subsequent  to 
the  decree  of  divorce  for  necessaries  for  the 
diUdren.  In  the  trial  court  defendant  In 
error  recovered  a  Judgment  for  such  expend- 
itures as  were  found  to  have  been  reason- 
able and  necessary  for  the  support  of  the 
dilldren.  On  appeal  the  Texarkana  Court 
of  Civil  Appeals  reversed  this  judgment  and 
rendered  Judgment  for  defendant  In  error 
for  one-half  the  amount  recovered  In  the 
court  below,  one  of  the  Justices  dissenting 
on  the  ground  that  defendant  in  error  ought 
to  have  been  denied  any  recovery  whatever. 
Gully  V.  Gully,  184  S.  W.  655. 

The  Judges  of  the  Court  of  Civil  Appeals 
concurred  In  the  view  that  the  duty  rested 
primarily  on  the  father,  during  the  mar- 
riage, to  support  the  minor  children.  A  ma- 
jority of  the  Judges  concluded  that,  when 
the  marriage  relation  was  terminated  by 
the  decree  of  divorce  .with  an  award  of  the 
custody  of  the  children  to  the  mother,  then, 
the  duty  to  provide  necessary  support  for 
the  diUdren  rested  equally  on  the  father  and 
mother.  The  minority  judge  considered  that 
the  duty  to  support  followed  the  custody 
and  passed  to  the  mother  alone. 

The  assignments  here  urge  that  the  Judg- 
ments In  the  divorce  suit  dissolving  the 
bonds  of  matrimony  between  the  husband 
and  yrife,  awarding  the  custody  of  the  mi- 
nor children  to  the  wife,  and  settling  the 
property  rights  of  the  husband  and  wife,  had 
the  legal  effect  to  absolve  the  husband  from 
any  obligation  to  support  the  dilldren,  or  to 
make  his  obligation  secondarr  to  that  of 
the  wife,  or  had  the  legal  effect  to  at  least 
absolve  the  husband  from  any  obligation  for 
the  children's  support  which  could  be  enforc- 
ed otherwise  than  by  further  proceedings 
in  the  divorce  suit 

The  Judgments  in  the  divorce  suit,  togeth- 
er with  the  adjudication  of  the  invalidity 
of  the  order  for  stipulated  monthly  allow- 
ances, had  the  same  effect,  in  so  far  as  this 
controversy  Is  concerned,  as  if  the  court 
had  simply  decreed  the  divorce  and  award- 
ed the  custody  of  the  children  to  the  mother. 
Apart  from  the  provision  of  a  homestead 
and  Its  furnishings,  for  which  no  compensa- 
tion was  sought  in  this  action,  there  Is  nothp 
Ing  In  the  Judgments  not  In  every  Judgment 
(rf  divorce  awarding  the  <diUdrai  to  the 
motlier's  custody,  wbidi  could  Impair  the  ob- 
ligation of  either  parent  to  support  the  chJt 
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dreo,  except  tbe  order  for  moatlilr  allow- 
ances, whlcb  was  adjudged  void. 

The  truly  importaot  question  to  be  de- 
cided Is  whether  the  father,  owning  an  ade- 
quate estate,  can  be  required  to  pay  the  val- 
ue of  necessaries  for  hla  minor  children, 
when  furnished  by  the  mother,  from  her 
own  adequate  estate,  after  the  mother  has 
been  divorced  from  the  father,  and  after 
the  custody  of  the  children  has  been  adjudg- 
ed to  the  wife;  the  decree  of  divorce  falling 
to  provide  for  the  chlldr^'e  maintenance. 

The  decisions  In  Texas  uniformly  recog- 
nize and  declare  that  both  parents  are 
charged  with  a  natural  and  legal  duty  to 
support  their  chlldroi  during  minority. 

Perhaps  the  parent's  natural  duty  has  no- 
.where  been  better  stated  than  by  the  court, 
speaking  through  Judge  Brown,  In  State  T. 
Deaton,  93  Tex.  247.  64  8.  W.  903,  wben  be 
Bald: 

"QoA,  in  Ui  wisdom,  has  placed  upon  the  fa- 
ther and  mother  the  obligation  to  nurture,  edu- 
cate, protect,  and  guide  their  offspring,  and 
has  qualified  them  to  discharge  these  import- 
ant duties  by  writing  in  their  heails  sentimeots 
of  affection  and  establisbinK  between  them  and 
their  children  ties  wliich  caimot  exist  between 
the  (^dren  and  any  other  persons." 

A  succinct  statement  of  the  parent's  legal 
duty  was  made  in  Judge  Stayton's  opinion 
In  G.  H.  &  H.  Ry.  Co.  v.  Hoore,  69  Tex.  68, 
46  Am.  Rep.  265,  as  follows: 

"The  parent  is  under  a  legal  obligation  to 
educate  and  maintain  the  child,  and  it  has  no 
legal  claim  upon  others  to  perform  that  duty." 

Oar  statutes  define  a  '^e^ected  chnd"  as 
one  wlio  has  not  pri^r  parental  can,  and 
make  It  a  misdemeanor  for  "any  parent"  to 
willfully  or  without  Justification  neglect  or 
refuse  to  provide  for  the  support  and  main- 
tenance of  his  or  ber  child  under  the  age  of 
16  years  In  destitute  or  necessitous  circum- 
stances. Article  2184,  R.  S.;  chapter  101, 
Acts  33d  Leg.  (Vernon's  Ann.  Pen.  Code 
1916,  art  640n);  White's  Penal  Code,  p.  1828. 

The  court  la  enjoined,  in  decreeing  a  di- 
vorce, to  respect  the  rights  of  the  chlldrai, 
in  disposing  of  the  estates  of  both  parents. 
Article  4634,  R.  S.  In  order  to  provide  rev- 
enues for  the  maintenance  of  the  children, 
the  Interest  of  each  parent  In  the  commu- 
nity property  and  the  separate  property  of 
both  parents  may  be  utilized,  subject  alone 
to  the  statutory  limitation  that  neither  par- 
ent be  divested  of  title  to  realty.  Fitts  t. 
Fitts,  14  Tex.  454;  Rice  v.  Rice,  21  Tex.  68. 
Thus  the  law  regards  the  right  of  minor 
children  to  maintenance  as  paramount  to 
the  rights  of  the  parents  to  the  use  of  any 
and  all  property  belonging  to  them. 

A  duty  could  not  be  more  plainly  defined 
aa  legal  than  bj  providing  meena  for  Its 


enforcement  in  both  dvU  and  criminal 
courts;  and  there  can  be  no  question  alMUt 
It  resting  on  those  against  whom  It  Is  ex- 
pressly made  enforceable. 

Though  both  parents  are  under  the  duty, 
legal  as  well  as  moral,  to  support  and  edu- 
cate their  children  during  minority,  the  du- 
ty rests  primarily  In  this  state^  without 
doubt,  upon  the  father. 

The  court  said  in  Magee  t.  White,  23  Tex. 
192: 

"We  are  of  opinion  that  the  law  Imposes  up- 
on the  husband  the  obligation  to  support  his 
wife  and  children.  If  lie  have  separate  prop- 
erty, and  there  Is  no  common  property,  it 
cannot  for  a  moment  be  pretended  that  taia  sepa- 
rate property  cannot  be  charged  for  necei- 
Bariea  for  the  support  of  hia  family.  The 
law  recognizes  him  as  the  heed  of  his  family. 
It  declares  that  he  shall  support  his  children, 
becauae  every  man  is  under  obligation  to  pro- 
vide for  those  descended  from  his  loins.  Black- 
stone." 

The  doctrine  of  Itfagee  v.  White  Is  reaf- 
firmed as  settled  law  in  Hutchinson  t.  Un- 
derwood, 27  Tex.  256. 

The  father's  primary  obligation  was  the 
necessary  foundation  of  the  court's  declara- 
tion by  Chief  Justice  Hemphill  In  Rice  v. 
Rice,  21  Tex.  68,  that  where  on  divorce  tlie 
minors  were  Intrusted  to  the  mother,  the 
funds  for  thielr  support  most  be  furnished 
by  the  father,  but,  where  the  minors  were 
Intrusted  to  the  fathoTf  be  waa  bound  for 
tb^  maintenance: 

On  no  other  ttwory  tban  that  Qie  legal  du- 
ty of  the  father  la  both  primary  and  conUnur 
tag  can  be  uph^  the  settled  doctrine  in 
this  state  that  a  reooTery  of  damages  by  a 
diUd  on  aocoont  ot  the  death  ct  his  fa- 
Oio:  may  be  snatalned  for  the  entire  cost 
of  hla  support  until  he  becomes  of  age, 
though  the  diild  la  in  the  custody  of  his 
mother,  by  wlumi  he  is  supported,  and 
thoui^  lie  has  no  expectation  of  any  volun- 
tary ooDtributiUm  to  hia  support  from  the 
father.  I.  &  G.  N.  R.  EL  Ca  v.  Culpepper, 
19  Tex.  Civ.  App.  182,  46  S.  W.  923,  926; 
Taylor  v.  S.  A.  Gas  4  Klec.  Co.  (Civ.  App.) 
93  S.  W.  676;  G..  C.  &  8.  F.  Ry.  Co.  v.  Dela- 
ney,  22  Tex.  Civ.  App.  427,  66  S.  W.  638;  G., 
C.  &  S.  F.  Ry.  Co.  V.  Anderson  (Civ.  Ai^.) 
126  S.  W.  030;  &  A.  A  A.  P.  T.  Boyed,  201  & 
W.  220. 

We  do  not  think  that  a  decree  of  divorce 
which  is  either  silent  as  to  the  children's 
aistody  and  maintenance  or  which  awards 
their  custody  to  the  mother  relieves  the  fa- 
ther of  his  primary  dotj  to  anntort  the  diil- 
dren. 

The  duty  to  8u|>port  a  minor  dilld  is  im- 
posed primarily  on  the  father  In  the  Inter- 
est of  the  child.  The  chief  concern  of  the 
state  is  tha  child'a  wtUan.  It  la  beat  for 
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tbe  cblM  to  Impose  the  duty  in  the  first 
Instance  oa  tbe  father,  because  human  ex- 
perience demonstrates  that  be  Is  best  able 
to  perform  the  duty.  It  la  as  much  to  the 
advantage  of  tbe  child  that  the  primary  ob- 
ligation of  the  fother  cwtluue  after  as  be- 
fore tbe  divorce.  Being  blameless  with  re- 
spect to  the  fault  occasioning  the  divorce, 
tbe  child  certainly  ought  not  to  be  thereby 
deprived  of  a  right  of  real  and  continuing 
value. 

We  do  not  fe^  warranted  in  adopting  the 
Qondoaion  m  wliidi  Judge  Levy's  majority 
(^)lnion  larg^y  rests,  that  there  was  no 
reason  save  tbe  disability  of  tbe  mother  dur- 
ing coverture  for  making  txer  duty  to  sup- 
port the  children  aecimdary  at  common  law. 
Otber  wetgtit7  reasons  may  be  found  in  nat- 
ural dlffereaces  between  Qxe  sexes  and  in 
the  necessity  to  equalize  parental  burdens. 
Wbo  can  say  tbat  the  average  mother,  isr 
spired  by  sacrifidal  love,  contributes  less 
to  the  good  of  the  family  than  the  ftitber, 
Uiough  be  performs  every  paternal  duty,  in- 
duding  the  support  of  the  familyi  during 
Um  marriage,  as  well  as  the  support  of  the 
children,  daring  minority,  IrrespectiTe  at  dt 
TorceT 

Hbe  motho's  (Allgatloa  oui^t  not  to  be 
made  more  onerous  becaose  the  custody  of 
tbe  child  Is  confided  to  her  in  pr<nnotion  of 
bla  highest  interest;  and  in  no  other  mode 
than  is  plainly  indicated  b^  explicit  statutes 
ought  imi>ortant  parental  duties  be  subject 
to  change. 

Tbe  cases  upholding  the  doctrine  that  a 
decree  of  divorce  awarding  the  custody  of 
a  child  to  the  mother  shifts  the  duty  to 
maintain  the  child  from  the  father  to  the 
mother  appear  to  be  mainly  grounded  on 
the  view  that  the  right  to  the  custody  and 
services  of  the  c^lld  and  the  duty  to  support 
and  educate  are  reciprocal,  bo  that  discharge 
of  the  duty  necessarily  foUows  deprivation 
of  tbe  right. 

In  order  for  this  view  to  be  sound,  the 
father's  duty  to  the  child  must  rest  on  ad- 
vantage to  the  father,  which  Is  the  opposite 
of  what  we  deem  the  true  conception.  The 
real  design  of  the  duty  Is  to  develop  the 
cbild  as  perfectly  as  possible,  physically, 
mentally,  and  spiritually.  It  Is  to  attain 
the  same  result  that  the  father  Is  deprived 
of  the  (gild's  custody.  In  the  eye  of  the 
law  tlie  attainment  of  this  result  Justifies 
whatever  deprivation  the  father  must  suf- 
fer, 

Tbe  father's  duty  is  all  tbe  more  impera- 
tive where  tbe  child,  on  account  of  youth  or 
affliction,  reDdftrs  no  services.  Tbat  is  con- 
duslve  against  tbe  duty  being  grounded  on 
material  benefit  to  the  parent  Instead  of  on 
the  need  of  the  child. 

In  Dunbar  v.  Dunbar,  190  V.  S.  351.  23 
Supb  Gt  7S7,  47  14.  £d.  lOSl,  It  was  held 
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that  the  father's  common-law  obligation  to 
supi>ort  his  children  continued  throughout 
their  minority  and  was  enforceable  despite 
tbe  father's  discharge  in  bankruptcy,  subse- 
quent to  a  decree  of  divorce  awarding  the 
custody  of  the  children  to  the  mother. 

Most  of  the  reported  eases,  especially  tbe 
later  cases,  susteln  the  conclusion  that  a 
decree  of  divorce  which  awards  the  custody 
of  the  child  to  the  mother  and  makes  no  pro- 
vlslm  for  the  child's  support  does  not 
terminate  the  father's  doty  of  maintenance. 
Evans  v.  Evans,  125  Tenn.  112,  140  S.  W. 
745,  Ann.  Gas.  19130,  295,  and  note  page 
296;  note  Ann,  Cas.  1015D,  813;  1»  a  J. 
S54. 

Tbe  case  of  Hall  v.  nelds,  81  Tex.  658, 
IT  8.  W.  82,  presented  the  question  as  to 
whether  a  craustltuent  of  bis  family  survived 
the  fitthCT  80  that  his  residence  homestead 
was  ex«npt  from  administration  for  the 
payment  of  the  debts  against  his  estete* 
where  tbe  father  resided  alone  <m  tbe  borne- 
stead  after  being  divorced  by  a  decree 
awarding  the  custody  of  his  minor  children 
to  their  mother,  who  thereafter  held  the 
children  In  her  actual  custody.  It  was  de- 
termined that  the  minors  were  nevertheless 
coustltuoits  of  the  father's  family,  the  court 
saying  that  tbe  award  of  the  custody  of 
the  children  to  the  mother  made  no  differ- 
ence in  their  right  to  the  exemption,  for  the 
reason  that^ 

"Their  father  was  stDI  legally  bonnd  for 
their  support,  and  it  would  bt  a  doable  mis- 
fortune  to  them  to  be  deprived,  on  aecoont  of 
the  onhappy  termination  of  the  marriage  of 
their  father  and  mother,  both  of  their  right  to 
the  society  and  protection  of  tbe  father. 
•  •  *  They  have  no  home;  they  are  the 
minor  children  of  a  father,  the  head  of  a  fam- 
ily, who  has  died  leaving  a  homestead." 

It  was  determined  in  Speer  r.  Sykes,  102 
Tex.,451, 119  &  W.  86, 152  Am.  St.  Rep.  89% 
that  13ie  residence  ot  tbe  fatlier  continued 
exempt  firom  execution  after  the  rendition 
of  a  decree  of  divorce,  vpitb  award  of  his 
children  to  the  custody  of  the  wife;  In 
Judge  Brawn's  opinion  It  is  said: 

"Tbe  fact  that  the  court  awarded  tbe  cus- 
tody of  the  minor  children  to  the  wife  did  not 
deprive  Sykfrs  of  his  paternal  interest  in  them, 
nor  did  it  discharge  him  from  his  legal  and 
moral  obligation  to  care  for  and  support  them. 
They  were  stiU  bis  offspilng  and  a  part  of  his 
famfly," 


These  cases  are  conclusive  that  the  obU- 
gaUon  of  the  father  is  not  discharged  by  the 
loss  of  the  custody  of  bis  children.  As  the 
head  of  the  family  he  is  primarily  respon- 
sible for  tbe  children's  support  prior  to  dl- 
vorofli,    Ocmttnulnff  tha  Iwad  ot  a  family. 


Digitized  by 


Google 


100 


231  SOUTHWESTEBN  KEPOBTEB 


(lex. 


of  whldi  the  children  remain  a  part,  sub- 
sequent to  the  divorce  and  the  loss  of  their 
custody,  tats  primary  liability  continues. 

In  determining  the  duty  of  the  husband 
to  supply  necessaries  to  his  children,  be- 
fore or  after  divorce  It  Is  to  be  borne  in 
mind  that  bU  duty  corresponds  to  his  fi- 
nancial ability,  bavlng  due  regard  to  all  tala 
lawful  obligations,  whldi  may  include  those 
assumed  to  another  wife  and  to  other  cbU* 
drai,  and  in  no  event  is  he  liable  for  food, 
clothing,  attention,  or  education  other  than 
such  as  Is  suitable  to  bis  and  tbelr  circum- 
stances In  life.  Moreover,,  since  we  treat 
his  duty  as  a  continuing  primary  one,  the 
father  should  not  be  held  liable  when  he 
has  actually  supplied  bis  children  -with  tbelr 
reasonable  necessaries.  In  a  suit  to  recover 
the  value  of  necessaries  fomisbed  minor 
diUdrm  the  burden  to  prove  that  be  has 
supplied  the  children  with  necessaries  Is  on 
the  father.    Parsons  v.  Keyes,  43  Tex.  659. 

Again,  circnmstances  may  exist  under 
which  the  father  would  be  entitled  to  be  re- 
lieved of  his  primary  obligation,  just  as  the 
court  has  already  determined  that  the  moth- 
er may  be  entitled  to  be  relieved  of  her  ob- 
ligation, on  adequate  equitable  considera- 
tions. Frejl>e  V.  Tieman,  76  Tei.  290,  13 
S.  W.  370;  Rivers  v.  Rivers  (Civ.  App.)  133 
S.  W.  626. 

In  pronouncing  a  decree  of  divorce,  it  is 
within  the  power  of  the  court  to  make  suit- 
able provision  for  the  maintenance  of  the 
children  by  means  of  the  pn^rty  of  both 
parents.  Where  tbe  court  baa  provided  for 
the  diildren's  support  and  education  in  the 
decree  of  divorce,  sucb  provision  excludes 
liability  therefor  otherwise  than  as  ordered 
by  the  court  rraderlng  tbe  decree. 

It  is  now  settled  that  the  power  of  tbe 
court  granting  a  divorce  to  make  suitable 
provision  for  the  diildren  out  of  the  revenue 
of  tbe  property  of  the  parents  Is  a  continu- 
ing one,  so  that  complete  Justice  may  be 
done  In  tbe  light  of  the  varying  conditions 
of  the  children  and  of  tbe  parents,  and  the 
court's  continuing  authority  may  be  invok- 
ed to  safeguard  the  rights  of  the  parents  as 
well  as  those  of  tbe  children.  Bemus  v.  Be- 
mua,  63  Tex.  Civ.  App.  148,  133  3.  W.  003; 
Plummer  t.  Plummer  (dr.  Ajfp.)  IM  S.  W. 
698. 

Here  the  court  decreeing  tbe  divorce  did 
not  undertake  to  provide  for  the  support  of 
tbe  children  save  In  a  manner  decreed  to  be 
void.  As  tbe  Judgment  of  the  Court  of  Civ- 
il Appeals  does  no  more  than  to  partially 
enforce  an  obligation  resting  primarily  on 
plaintiff  In  error  and  from  which  he  bad 
not  been  absolved,  and  as  plaintiff  in  error 
alone  complains  of  that  Judgment,  it  fol- 
lows that  the  Judgment  abonld  be  aflSimed; 
and  it  is  so  ordered. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
PLANO  MILLING  CO.  at  al. 
(No.  238-3425.) 

(CoBunlislim  at  App^alM  of  Texas,  Section  A. 
June  1,  1821.) 

1.  Conmeroa  ^33— Shlpnsit  held  IntersUts. 

Wbere  grain  was  shipped  from  Missouri  to 
a  point  in  Texas,  and  tbe  Texas  purchaser,  on 
paying  the  draft  with  bill  of  la^ng  attached, 
sold  tbe  grain  to  a  purchaser  in  another  part 
of  Texas,  and  defendant  railroad  company  be- 
fore arrival  of  the  abipment  issued  a  bill  of  lad- 
ing for  transportation  to  tbe  new  destination, 
that  shipment  was  interstate. 

2.  Carriers  «=»I77(4)— Conaeotlag  oarrfar  it- 
suing  bill  of  ladiBo  for  shipment  held  Uabia 
for  tfamaget,  thongh  It  did  not  have  posses- 
sion. 

.  A  car  of  grain  shipped  from  St.  Joseph,  iSo^ 
to  Sherman,  Tex.,  was  originally  routed  over 
the  defendant  connecting  carrier's  line,  but  after 
bill  of  lading  was  isaaed  tbe  rooting  was  chang- 
ed on  re(]uest  of  the  shipper.  The  bill  of  lading 
with  draft  attached  was  forwarded  to  the  por- 
chaser,  who  paid  the  draft,  and,  receiving  tbe 
bill  of  lading,  presented  the  same  to  the  agent 
of  the  defendant  with  request  that  the  car  be 
forwarded  to  another  point  in  Texas.  Tbe 
agent  accepted  it  and  issued  a  new  bUl  of 
lading,  though  the  car  had  not  arrived.  A 
month  after  the  car  arrived  in  Sherman,  and 
was  forwarded  by  defendant  to  the  new  destina- 
tion, where  tbe  grain  was  found  to  be  in  a  dam- 
aged condition  and  sold  at  a  loss.  Held,  that 
defendant  ms  liable  notwithstanding  the  car 
was  transported  to  Sherman  by  an  agency  other 
than  defendant  due  to  the  change  in  the  rout- 
ing; for  on  notice  to  defendant  that  the  car  was 
In  Sherman  it  was  its  duty  to  transport  the 
same  in  a  reasonaUe  time. 

Appeal  from  Court  of  Civil  Appeals  of 
Sixth  Supreme  Judicial  District. 

Suit  by  the  Piano  Milling  Company  against 
the  Missouri,  Kansas  ft  Texas  Railway  CtHS- 
pany  of  Texas  and  others,  In  wblcb  J.  G. 
Puterbaugb  iutervened.  From  a  Judgment 
for  the  Intervener,  the  named  defendant  and 
another  appealed  to  tbe  Court  of  Ovil  Ap- 
peals,  where  Judgment  was  alBrmed  In  part 
and  In  part  reversed  and  rendered  (214  S. 
W.  833),  and  the  named  defendant  brings 
error.  Judgmoit  of  Court  of  OtvU  Appeals 
affirmed. 

Dinsmore,  McMaban  &  Dlnsmore,  of  Green- 
ville, and  Wallace  Hughston,  of  McKlnney. 
for  appellant. 

J.  E.  Whitehead,  of  Oklahoma  City,  OkL, 
and  G.  P.  Brown,  of  UcKinney,  for  appellee 
Piano  Mining  Co. 

Lee  &  Lomax,  of  Fort  Worth,  and  Bead. 
DUlard,  Smith.  Maxey  ft  Head,  of  Sherman, 
for  appellee  Houston  ft  T.  C  Ry.  Co. 

Slay,  Simon  ft  Smith,  of  Fort  Worth,  for 
appellee  Walk«r  Grain  Go. 


>Fdr  otlMr  a«M  see  some  tople  and  XBT-NVHBBB  In  all  Key-NiuDbarsd  DIsmU  and  bUlexM 
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SPENCXB,  J.  On  February  24.  1912»  tbe 
Barke  Grain  Company  delivered  to  the  GU- 
cago  ft  Great  Western  Bailway  Company  at 
St.  Joseph,  Ho.,  a  car  of  corn  whlfOi  tbe 
grabk  cunpeny  had  sold  to  the  Walker  OraSn 
Company  of  Fort  Worth.  The  railway  com- 
pany Issped  a  bill  of  lading  showing  the 
8hipm»it  to  have  been  consigned  to  the  or- 
der of  the  Bnrke  Grain  Company  notify  the 
Walker  Grain  Company.  The  car  was  rout- 
ed, according  to  the  bill  of  lading,  over  the 
line  of  the  initial  cah*ier  to  Kansas  City, 
and  tbeace  mer  the  Bfissonil,  Kansas  ft  Tex- 
as Railway  to  Sherman,  Tex,  At  tbe  request 
of  tbe  Bhipiier,  made  February  27th,  the  rail- 
way company  changed  the  routing,  and  the 
shipment  moved  In  accordance  with  this 
change  from  Kansas  City  to  Sherman  over 
thB  lines  of  the  Atchison,  Top^  ft  Sante 
F«  Bailway,  tbe  Gnlt  Ccdorado  ft  Sante  F6 
Railway,  and  the  Houston  ft  Texas  Central 
Bailway  C(Hnpany.  The  shipper  attached 
the  bill  of  lading,  whldi  did  not  show  tbe 
ciianged  routing,  to  a  draft  drawn  <m  the 
Walker  Grain  Company.  Upon  presentation 
Walker  Grain  Company  paid  the  draft  and 
thus  procured  the  blU  of  lading. 

On  February  29,  tbe  Walker  Grain  Com- 
pany, presented  tills  bill  of  lading  to  the 
agent  of  the  Missouri,  Kansas  ft  Texas  Bail- 
way  Company  ot  Texas,  with  request  that 
the  car  be  forwarded  to  Piano,  Tex.  In 
compliance  with  the  request,  the  agwt  ac- 
c^ted  tbe  bill  of  lading  and  l^ued  In  lien 
thereof  Its  bill  of  lading  calling  for  a  deliv- 
ery of  the  car  at  Piano,  Tex.,  to  the  order 
of  Walker  Grain  Company,  notify  Piano 
Milling  Company,  Piano,  Tex. 

The  Walker  Grain  Cmnpany  attached  the 
latter  bill  of  lading  to  a  draft  on  the  Piano 
Milling  Company  for  the  purchase  price  of 
tbe  car.  which  draft  was  paid  apon  pres- 
mtatlon. 

Immediately  upon  arrival  of  tbe  car  at 
Sherman  March  12,  1912,  the  agent  of  the 
Houston  ft  Texas  Central  Railway  Com- 
pany notified  the  Walker  Grain  Company  of 
its  arrival,  and  the  grain  company  In  torn 
notified  plaintiff  in  error  and  requested  It 
to  have  tbe  car  forwarded  to  Piano. 

As  soon  as  the  agent  at  Sherman  learned 
that  the  car  was  intended  for  delivery  at 
Piano,  It  was  forwarded  there.  The  record 
does  not  reveal  the  exact  delay  at  Sherman, 
but  It  must  have  been  considerable,  as  de- 
murrage had  accrued,  and  the  car  did  not 
reach  Piano  untU  April  13,  1912,  Upon  In- 
spection at  Piano,  the  car  was  found  to  be 
In  a  greatly  damaged  conditi<Hi  and  was  sold 
at  a  loss. 

This  suit  was  Instituted  by  the  Piano  Mill- 
ing Company  against  the  Atchison,  Topeka 
&  Santa  FS  Railway  Company,  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company,  the 
Missouri,  Kansas  ft  Texas  Bailway  Com- 
pany, the  Houston  ft  Texas  Central  Bailway 
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Company,  the  Missouri,  Kansas  ft  Texas 
Bailway  Company  of  Texas,  the  Chicago  ft 
Great  Western  Bailway  Company,  and  tiie 
Walker  Grain  Ctnnpany  to  recover  the  loss 
sustained.  J.  G.  Pnterbangh,  having  por- 
cbased  of  the  milling  compai^  the  tiaim  np- 
oa  whidt  the  suit  is  based,  intervmed  to 
assert  his  rlg^t  Judgment  of  dismissal  vbb 
rendered  as  to  the  grain  company  and  the 
first  four  moitioned  railway  companies,  and 
no  appeal  was  taken  from  this  judgment 

Judgment  was  also  raidra«a  that  the  mill- 
ing company  take  nothing  by  its  suit,  and 
that  Intervener  recover  against  the  Chicago 
ft  Great  Western  Railway  Company  and  the 
Mlssoorl,  Kansas  ft  Texas  Bailwv  Oom- 
pany  <a  Texas  In  the  «nm  of  91,292.36.  Up- 
on appeal  the  Court  of  Civil  Aiq;>eal8  revised 
and  rendered  tba  Judgment  as  to  the  Chicago 
ft  Great  Western  Railway  Company,  and  af- 
firmed the  Judgment  as  to  tbe  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas, 
214  S.  W.  833.  The  Missouri.  Kansas  ft  Tex- 
as Bailway  Company  of  Texas  alone  appeals. 

The  defendant  In  error  predicates  Its  cause 
of  action  against  plaintiff  in  error  upon  the 
theory  that  It  in  good  faith  pnrchased  the 
order  bill  of  lading  issued  by  plaintiff  In 
wror,  paying  value  therefor  and  relying  up- 
on the  recitals  contained  therein  that  the  car 
was  in  its  possession  and  under  its  contnd. 

[1]  It  is  admitted  by  the  parties  to  this 
appeal  that  tbe  shipment  was  Interstate. 
That  tbe  Bhlpment  was  Interstate  Is  in  accord 
with  the  holding  by  the  Supreme  Court  ot 
the  United  States  In  A..  T.  ft  S.  By.  Co.  v. 
Harold,  241  U.  S.  871,  86  Sap.  Ot  666.  60 
L.  Ed.  1060. 

[2]  Plaintiff  in  error  insists  that,  as  the 
court  found  that  it  had  never  received  tbe 
car  In  queBtlon,  it  was  not  bound  by  the  re- 
citals In  the  bin  of  lading  as  to  the  receipt 
of  the  goods,  but  that  It  could  show,  even  as 
against  an  Innocent  holder  of  the  bill  of 
lading,  that  It  did  not  In  fact  receive  the 
goods,  and  that  therefore  there  was  no  valid 
contract  to  carry  or  deliver  them.  In  sup- 
port of  this  contention  It  relies  upon  Fried- 
lander  V.  Texas  ft  P.  Ry.  Co.,  130  U.  S.  424, 
9  Sup.  Ct.  670,  32  L.  Ed.  994,  and  The  Carlos 
F.  Roses,  177  U.  S.  665,  20  Sup.  Ct.  803,  44 
L.  Ed.  933  which  hold  in  effect  that  tbe 
agent  of  a  carrier  has  no  authority  to  sign 
a  bill  of  lading  for  goods  not  actually  re- 
ceived, and  If  he  does  so  his  act  does  not 
bind  the  carrier,  even  in  favor  of  an  inno- 
cent purchaser  of  the  bill  for  value. 

The  rule  announced  In  those  cases  is  In- 
applicable here.  In  all  of  those  cases  the 
goods  called  for  by  tbe  bills  of  lading  were 
never  at  any  time  In  the  actual  or  construc- 
tive possession  of  the  carriers  sought  to  be 
charged;  while  in  this  case  the  carrier  had 
constructive.  If  not  actual,  possession  of  the 
goods.  Plaintiff  In  error  did  not  deny  tbe 
autlwrity  of  its  agent  to  Issue  tlu  bill  of 
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lading  In  lien  of  the  original  one.  Had  tbe 
shipment  not  been  diverted,  it  would  have 
reached  the  Texas  state  line,  where  the  Mis- 
souri, Kansas  &  Texas  Railway  CJompany 
connects  with  tbe  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas,  over  the  Mls- 
sonrl,  Kansas  &  Texas  Railway  Company, 
and  thereafter  carried  by  the  Missouri,  BCan- 
sas  ft  Texas  Railway  Company  of  Texas  to 
Sherman,  and  bad  It  thereafter  moved,  as 
contemplated  by  the  bill  of  lading  Issued  by 
plaintiff  In  error,  the  latter  would  have  de- 
livered it  to  tbe  Houston  &  Texas  Central 
Railway  Company  for  transportation  to 
Plana 

The  possession  of  the  original  bill  of  lading 
by  plaintitr  in  error  and  the  execution  of  the 
bill  of  lading  by  It  Imposed  tbe  dnty  upon 
It  to  demand  and  receive  the  car  from  the 
Mlasonrl,  Kansas  ft  Texas  Railway  Company, 
and  upon  receipt  thereof  to  deliver  the  same 
to  the  Houston  ft  Texas  Central  Railway 
Company  to  be  transported  to  Piano.  The 
terms  of  tbe  Mil  of  lading  bound  plaintiff  In 
error  to  transport  tbe  car  Sherman  to 
Piano.  It  la  not  to  be  excused  from  a  per- 
formance  of  Its  duty  to  deliver  tbe  car  at 
Piano  merely  because  tbe  car  was  fband  In 
possession  of  tbe  Houston  &  Texas  Central 
Railway  Company— the  agency  selected  by 
It  to  complete  the  haul.  Its  dnty  to  have 
the  haul  completed  In  accordance  with  the 
contract  arose  slmnltaneonsly  with  the  notice 
to  It  that  tbe  car  was  in  posses^n  of  tbe 
Houston  ft  Texas  Central  Railway  Company. 
The  bill  of  lading  became  operatiTe  from  the 
date  of  Bucb  notice.  The  edtnatloa  here  Is 
somevrtiat  analogous  to  that  where  a  bill  of 
lacUng  is  prematurely  issued  and  the  goods 
called  for  by  Che  Mil  are  subsequently  de- 
livered. In  sucb  cases  tbe  rule,  as  an- 
nounced by  tbe  Supreme  Court  of  tbe  United 
States^  Is: 

"It  is  not  only  the  utterance  of  common  hon- 
esty, but  the  dedaration  of  judicial  tribunals, 
that  a  delivery  of  goods  to  a  Bhip  corresponding 
In  substance  with  a  bUl  of  lading  given  previ- 
ously, if  intended  and  received  to  meet  tbe  bill 
of  lading,  makes  the  bill  operative  from  tbe 
time  of  such  delivery.  At  that  instant  it  be- 
comes evidence  of  the  ownership  of  tbe  goods. 
Thus  in  Rowley  v.  Bigelow,  12  Pich.  307,  it  is 
said,  a  bill  of  lading  operates  by  way  of  estop- 
pel against  tlie  master,  and  also  against  the 
shipper  and  Indorser.  'The  bill  acknowledges 
the  goods  to  be  on  board  before  the  bill  of  lad- 
ing is  signed.  But  if,  through  inadvertence  or 
otherwise,  the  bill  of  lading  is  signed  before 
the  goods  are  on  board,  upon  the  faitb  and  ae- 
Huranoe  that  they  are  at  hand,  as  if  they  are 
received  on  the  wharf  ready  to  be  shipped,  or 
in  the  sliipper's  own  warehouse,  *  •  *  and 
afterwards  they  are  placed  on  board,  as  and  for 
the  goods  embraced  in  the  bill  of  lading,  aa 
against  tbe  shipper  and  master  the  bill  will  op- 
erate on  those  goods  by  way  of  relation  and 
estoppeL'"  The  Idaho,  88  U.  8.  675,  23  Is. 
Ed.  978. 


Plaintiff  In  error,  having  declined,  upon  be- 
ing notifled  that  the  shipment  was  In  the 
hands  of  the  Houston  ft  Texas  Central  Rail- 
way Company,  to  take  any  steps  toward  hav- 
ing the  haul  completed,  thereby  breached  its 
contract,  and  Is  therefore  liable  for  the  dam- 
ages suffered  as  a  result  of  the  breach. 

We  recommend,  therefore,  that  the  Judg- 
ment of  tbe  Court  of  Civil  Appeals  be  af- 
firmed. 

PHIEJilPS,  C.  J.  The  Judgment  recom- 
mended In  tbe  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  tbe  Supreme  Court, 


ELDER,  DEMPSTER  ft  CO.,  Llmltsd,  v- 
WELD-NEVILLE  COTTON  CO.,  lie* 
(No.  186-3230.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1,  1921.) 

1.  Trial  «a»404(l)— Findings  should  bs  glVMi 
oonstraotlon  which  supports  Judgmest. 

The  entire  findings  of  the  trial  court  should 
be  read  together  and  construed  as  a  wtiole,  and 
when  they  permit  of  more  than  one  reasonable 
construction,  that  construction  should  be  adopt- 
ed which  will  support  tbe  judgment. 

2.  SMppIng  1 08— Finding  against  general 
ouatom  flxlng  density  of  eotton  held  sot  to 
oonfllct  wttb  flndlig  of  density  after  proper 
baling. 

In  an  action  for  breach  of  a  contract  for 
the  sliipment  of  high  density  Webb  cotton,  a 
finding  by  the  trial  court  that  there  was  no 
general  custom  fixing  the  weight  of  a  bale  of 
such  cotton  Is  not  in  conflict  with  a  finding  that 
a  bole  of  cotton  properly  compressed  by  the 
Webb  process  would  weigh  more  than  the 
average  weight  of  the  bales  furnished  for  ship- 
ment, Bi^  that  plaintiff  thereby  breached  his 
contract. 

3.  Shipping  ^9tOB— Contraet  fer  shipment  of 
oompresssri  cotton  implies  It  Is  to  bs  eom- 
pressed  Is  workmanlike  manner. 

A  contract  for  the  shipment  a  specified 
number  of  bales  of  high  densi^  Webb  cotton 
implies  that  the  cotton  is  to  be  compressed  by 
the  Webb  process  in  a  workmanlllte  manner. 

4.  Pleading  «s>433  (3)— Pleadings  not  special- 
ly sxoeptod  to  held  to  snpport  Jadgmsnt  ea 
fodlng  eotton  was  not  oompressed  In  work- 
manlike manner. 

A  petition  for  damages  for  breach  of  con- 
tract to  ship  a  specified  number  of  bales  of 
high  density  Webb  compressed  cotton,  whidt 
disclosed  that  the  theory  of  recovery  was  that 
tbe  specified  cotton  should  have  a  higher  den- 
sity Uian  that  furnished  for  shipment,  bo  that 
the  cotton  shipped  occupied  more  space  than 
the  same  weight  of  properly  compressed  cotton 
should  tuve.  Is  suAdent,  In  the  absence  of  a 
special  exception,  to  support  recovery  on  the 
finding  that  the  cotton  was  not  compressed  la 
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a  workmanlike  manner,  ai  impliedly  required 
b7  the  contract 

5.  ^Ippliq  «=9l08  —  Provlslona  relating  to 
•taKlard  eottoe  beld  applloable  to  high  daa- 
alty  oottoa,  except  as  to  weight. 

Where  a  contract  for  the  shipment  of  high 
deosity  cottoo  was  apoD  a  printed  form  for 
the  ahipment  of  standard  cotton,  a  provision  on 
the  back  of  the  form  covering  the  payment  of 
additional  freight  ff  the  cotton  did  not  conform 
to  the  weight  stated  for  standard  cotton  is  ap- 
plicable to  the  shipment  of  hich  density  cotton, 
except  as  to  the  provision  stating  the  weight. 

6.  Shipping  ®=3lO&— Proof  additional  cargo 
wu  avaltabte  BRiieoeesary  to  reoovery  for 
shIpMeet  «f  eotton  n4i  properly  compressed. 

In  an  action  for  breach  of  a  contract  for 
shipment  of  Ugh  density  Webb  compressed 
cotton,  -where  the  breach  alleged  was  the  sliip- 
ment  of  cotton  lees  dense  than  the  minimum 
density  of  the  specified  cotton  properly  com- 
pressed, so  that  the  cargo  occupied  more  space 
than  was  paid  for  at  the  rate  per  100  pounds 
established  for  cotton  of  thst  grade  properly 
compressed,  the  shipowner  can  recover  for  the 
additional  space  oceapied  without  proof  that 
other  cargo  VM  available  for  tbe  i^ip,  which 
woaM  be  necessary  to  recover  for  a  shortage 
in  the  qoantltT  of  ca^  fnndahed. 

Brror  to  Court  of  CIvU  A-ppeaSn  of  Flnt 

Supreme  Judicial  District. 

Action  by  Elder  Dempster  &  Co.,  Limited,' 
against  Wdd-Nevllle  Cotton  Company,  In- 
corporated, to  recover  damages  for  breadi 
f»f  two  contracts.  A  Judgment  for  plalntlfC 
was  reversed  by  the  Court  of  Civil  Appeals, 
and  tbe  cause  remanded  for  retrial  (204  3. 
Ww  678),  and  plaintiff  brings  error.  Judg- 
ment of  the  Court  of  Civil  Appeals  reversed, 
and  that  of  the  district  court  affirmed. 

Edward  F.  Harris  and  Harris  &  Harris,  all 
of  Galveston,  for  plaintiff  In  error. 

C.  C.  McRae  and  Baker,  Botte,  Parker  ft 
Garwood,  all  of  Houston,  for  defendant  In 
error. 

McCLENDON,  P,  J.  Elder  Dempster 
Steamsfalp  Company,  Limited,  brought  thie 
action  against  Weld-Neville  Cotton  Company, 
Incorporated,  to  recover  damages  for  al- 
leged breach  of  two  contracts  by  which  the 
latter  agreed  to  deliver  to  the  former  two 
1,000-bale  consignments  of  "high  density 
Webb"  compressed  cotton,  to  be  transported 
by  tbe  steamship  company  from  Galveston, 
Tex.,  to  Havre,  France,  at  the  rate  of  $2.95 
per  hundred  weight.  Tbe  allied  breach  of 
contract  consisted  In  tbe  contention  that  the 
cotton  actually  delivered  had  a  less  minimum 
density  than  it  should  have  had,  in  order  to 
constitute  compliance  with  tbe  contract; 
whereby  it  occupied,  to  the  extent  of  Its  lack 
of  deu^ty  below  tbe  required  mlnlmtim,  pro- 
portionately greater  volume  of  sbip  8i>ace. 
The  case  was  tried  before  the  trial  Judge, 
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Without  a  Jary,  and  Judgment  was  rendered 
for  plaintiff,  based  upon  the  findings  that  the 
actual  density  of  the  cotton  delivered  was  31 
pounds  per  cubic  foot,  when  It  should  have 
had  a.  minimum  density  of  32  pounds  per 
cubic  foot;  recovery  being  awarded  for  the 
additional  ship  space  at  the  rate  arrived  at 
by  applying  the  contract  rate  per  hundred 
weight  to  the  required  minimum  density. 
The  Judgment  was  reversed  by  the  Court  of 
Civil  Appeals  (204  S.  W.  678),  and  the  cause 
remanded  for  retrial. 

The  question  of  leading  importance,  and 
the  one  upon  which  the  reversal  was  predi- 
cated, Is  whether  the  trial  court's  findings  of 
fact  will  support  recovery.  So  much  of  those 
fiudinga  08  bear  iqwn  this  issue  are  as  fol- 
lows: 

There  waa  in  January,  1916.  no  trade 
□sage  at  Houston,  Galveston,  or  Texas  City 
fixing  a  specific  number  of  poands  to  the  cabic 
foot  as  the  minimum  'density'  of  the  cotton 
contracted  for.  The  trade  as^es,  as  far  as 
affect  the  controversy  at  the  three  points  were 
the  same.  Webb  high  density  cotton  presses 
were  only  established  at  Houston  and  Galveston 
in  191ft-14.  The  shipmmt  of  such  cotton  was 
inereaaed  lanrely  since  ^e  beginning  of  the 
Boropean  war,  on.  acconnt  ot  the  demand  for 
tonnage  and  the  higher  prices  for  cnl^  space 
on  ocean  carrying  vessels. 

"6.  The  ship  agents  had  endeavored  to  fix  a 
minimum  density  of  34  pounds,  but  did  not  live 
up  to  it  themselves,  and  the  attempt  even  was 
not  generally  known  to  cotton  exporters,  such 
as  the  defendant  in  this  case,  who  had  neither 
knowledge  or  notice  of  it  ESxporters  generally 
at  the  time  regarded  any  cotton  turned  out  by 
Webb  high  density  presses  in  shipshape,  or  in 
workmanlike  manner,  as  oompliance  with  con- 
tracts such  as  sned  on,  and  knew  of  no  dif- 
ferent contenti<\n. 

"6.  Ship  agents,  more  or  less  generally,  stip- 
ulated in  contracts  such  as  those  sued  on  the 
minimum  density  required  in  the  particular 
transaction,  varying  from  S2  to  84  pounds. 
Borne  would  have  accepted  cotton  as  low  as 
80  pounds  density,  as  in  compliance  with  such 
contracts. 

"7.  My  conclusion  is  that  cotton  turned  out 
by  a  Webb  high  density  press  in  a  workmanlike 
manner  should  have  had  a  minimum  average 
density  of  32  pounds  to  the  cubic  foot. 

"8.  The  eotton  furniBhed  by  the  defendant 
had  gone  through  a  Webb  high  density  press, 
but  it  had  not  idl  been  compressed  In  a  work- 
manlike manner.  Its  average  density  was  31 
pounds. 

•Taw. 

"In  the  absence  of  a  usage  of  trade  as  to 
what  constituted  Webb  high  denrity  cotton  at 
the  time  of  the  making  of  these  contracts,  the 
true  measure  of  plaintififs  right  and  of  the  de- 
fendant's liability  is  for  cotton  turned  out  by 
Webb  high  density  presses  in  a  workmanlike 
manner." 

As  found  by  the  Court  of  Civil  Appeals, 
these  findings  are  amply  supported  by  plead- 
ing and  proof.    The  conclusion  reached  by 
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that  court,  as  given  in  the  syllabus  of  the 
published  opinion,  follows: 

"Where  steamship  owners  sued  cotton  ehip- 
pera  because  cotton  shipped  was  not  'Webb 
htsh  density  cotton*  as  agreed,  and  took  ap 
too  mnrfi  room,  they  could  not  recover  when 
coart  found  that  cotton  tomed  oat  by  Webb 
high  density  presses  in  workmluiltke  manner, 
without  reference  to  density,  was  generally  re- 
garded as  compliance  with  contract  calling  for 
such  cotton,  notwithstanding  further  finding 
that  sncb  cotton  sbonld  hare  specified  average 
minimnm  density." 

[1]  It  Is  a  general  rale  that  applies  to 
findings  of  the  trial  court  that  the  entire 
findings  should  be  rAd  together  and  con- 
strued as  a.  whole,  and  that  when  they  per- 
mit of  more  than  one  reasonable  construc- 
tion that  constraction  should  be  adopted 
which  wilt  support  the  action  of  the  court  as 
expressed  In  the  Jndgmoit  rcaidraed  up«i  the 
fihdings. 

■  [2]  Applying  this  rule,  we  see  no  Irrecon- 
cilable conflict  in  the  several  findings.  The 
sev»ith  and  eighth  findings  are  clearly  to  the 
effect  that  the  cotton  contracted  for,  "high 
density  Webb,"  when  compressed  in  a  work- 
manlik©  manner,  should  have  a  minimnm 
density  of  32  pounds  per  cubic  foot ;  that  the 
cotton  ddivered  was  not  compressed  in  a 
workmanlike  manner,  and  had  a  density  of 
only  81  pounds  per  cubic  foot.  These  find- 
ings we  think  sufficient  to  support  the  alleged 
breach  of  contract. 

[3]  In  the  absence  of  any  pertinent  stipula- 
tion In  the  contract,  the  law  would  Imply 
that  cotton  compressed  in  a  workmanlike 
manner  was  intended.  A  failure  to  furnish 
cotton  so  compressed  would  constitute  a 
breach  of  the  contract.  The  fact  that  there 
was  no  generally  recognized  trade  custom  re- 
quiring any  specified  minimum  density  for 
*^gb  density  Webb"  cotton  does  not  militate 
against  this  ctmclnsion.  The  contract  rate 
was  based  upon  weight,  and  the  evidence 
showed  that  ocean  freight  rates  are  based 
upon  volume  of  ship  space.  Under  these  cir- 
cumstances the  contract  warranted  the  im- 
plication, even  in  the  absence  of  such  cus- 
tom, that  the  cotton  should  have  the  mini- 
mum density  of  "high  density  Webb"  cotton 
compressed  in  a  workmanlike  manner. 

[4]  It  is  also  urged  that  tUa  theory  of  re- 
covery is  not  supported  by  the  pleadings.  In 
that  the  latter— 

"did  not  apprise  appellant  of  a  claim  to  be 
made  that  the  cotton  was  not  pressed  in  a 
workmanlike  manner;  but  of  a  daim  that,  re- 
gardless of  care  in  pressing  it,  the  cotton 
should  have  been  of  a  density  of  not  less  than 
34  pounds  to  the  cubic  foot;  and,  as  it  was 
Dpon  the  former  gronnd,  and  not  the  latter, 
that  the  judgment  was  rendered,  it  is  erro- 
neous.** 

The  pleadlngg  deariy  show  that  the  en- 
tice theory  of  recovery  was  that  "Hl^  Den- , 
■Ity  Webb"  cotton  sliould  have  ft  minimum  j 


density  greater  than  tb&t  of  the  cotton  de- 
livered. In  the  absence  of  a  special  excep- 
tion calling  for  more  specific  allegation,  it 
was  not  requisite  that  the  pleadings  should 
show  by  what  particular  defect,  or  from  what 
particular  cause,  the  cotton  fell  short  in  the 
density  which  the  term  used  in  the  contract 
was  alleged  to  imply. 

Error  is  also  assigned  upon  rendering  judg- 
ment fOT  plaintiff  upon  the  ground  that  no 
damage  for  breach  of  contract  in  the  partic- 
ular alleged  was  proved.  This  assignment  is 
predicated  upon  the  proposition  Qiat  the 
only  proper  measure  of  damages  was  the 
amoimt  of  freight  q|^ntlff  would  have  re- 
celved  by  filling  the  excess  space  occupied  by 
the  cotton,  and  since  there  was  no  showing 
that  plaintiff,  but  for  the  breach  of  ctrntract, 
could  have  filled  this  space  with  other  cazgc^ 
no  damage  was  shown. 

[C]  Plaintiff  contends,  on  the  other  band, 
that,  by  express  stipulation,  the  contracts 
provide  for  the  measure  of  recovery  applied 
by  the  trial  court.  The  contracts  were  Idoi- 
tlcal,  and  were  upon  regular  printed  forms 
for  shipment  of  "standard"  compressed  cot- 
ton. On  the  face  of  the  contracts,  the  woM 
"standard"  was  erased,  and  "high  density 
Webb"  substituted.  Upon  the  back  of  the 
contracts  was  the  following  stipulation: 

"Bvery  compressed  bale  eball  contain  a  mini- 
mum density  of  22^  pounds  per  cubic  foot 
when  delivered  at  vessel's  loading  berth,  and 
any  bale  containing  less  density  shall  be  re- 
jected; but  the  ship  agent  may,  at  his  optioa, 
accept  any  bales  containing  less  density  than 
22%  pounds,  in  which  event  the  ship  agent 
shall  (provided  such  can  be  done  without  delay 
to  the  steamer  and  the  required  minimum  den- 
sity be  secured)  compress  for  shipper's  ac- 
count, at  a  cost  not  exceeding  the  price  any 
available  compress  in  Texas  City  will  com- 
press the  bale  for,  or  accept  it  iq  the  condi- 
tion tendered,  ofcoryttv  ih«tMpper  emtrafr^Ja 
proportionatelv  for  the  additional  apace  occu- 
pied, but  not  less  than  fifty  cents  (50^)  per  bale. 
Tlie  certificate  of  the  Texas  Cit?  MariUme  Ex- 
change as  to  density  shall  be  conclusive  proof, 
and  govern  under  this  rule,  and  copy  thweof 
shall  be  sent  to  the  shipper."  (Italics  ours). 

Und^  the  uncontradicted  evldCTce,  the 
minimnm  density  provided  for  In  this  stipa- 
latlMi  ai^lled  <Hily  to  "standard"  compressed 
cotton,  and  could  have  no  application  to 
"bl0x  density"  cotton,  the  d«islty  of  which 
was  Invariably  from  9  to  12  or  more  pounds 
greats  than  that  of  "standard."  The  rela- 
tive contenti(His  <tf-the  parties  with  reference 
to  this  stipulation  are  these:  D^^dant  con- 
tends that,  as  no  Interlineation  was  made 
ther^,  either  the  oitlre  stipulation  must  be 
rejected  as  having  reference  only  to  "stand- 
ard," and  not  "high  d^islty"  cotton,  or  the 
minimum  density  therein  giv»  for  "stand- 
ard" cottcm  must  be  applied.  Plaintiff  con- 
tends that  only  those  portlcms  of  the  stipula- 
tion whidi  are  tilearly  not  nppUcahle  to 
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"iLlgb  dcnslt;"  cotton  should  be  rejected, 
leaTing  Intact  that  portion  f>f  the  stipulation 
In  italics.  We  bre  Inclined  to  accede  to  the 
correctness  of  the  lattw  Interpretation,  espe* 
dally  in  view  of  the  fact  that  the  evidence 
snpporta  the  allegations  of  the  petition  that 
ocean  freif^t  rates  on  cotton,  by  whatever 
method  compressed,  were  based  upon  density 
—the  greater  the  density,  the  lower  the  rate. 

(•J  But,  Independently  of  this  stipulation, 
we  do  not  think  the  court  applied  an  improp- 
er method  of  computing  the  damage.  The 
general  rale  is  that,  where  the  contract  af- 
fords a  means  of  computing  dam^es  for  Its 
brea<±.  It  Is  not  impn^)er  to  apply  the  meas- 
ure of  compensation  thus  provided.  Had 
there  been  a  follure  to  furnish  the  amount  of 
freight  provided  In  the  contract,  the  role  con- 
tended for  by  the  defendant  might  apply. 
But  here  there  was  a  greater  amount  of 
fi^ight  tendered  and  carried  than  contracted 
for ;  that  Is,  the  freight  tendwed,  by  reason 
of  Its  laiA  of  density  below  the  required  min- 
imum, oocnpled  more  space  in  the  ship  than 
if  it  bad  been  of  the  mlnlmnm  required  den- 
sity. We  see  no  objection  to  requiring  de- 
foidant  to  pay  for  this  additional  apace  at 
the  contract  rate  for  the  smallest  amount  of 
cotton  by  wd^t  <mC  the  required  minimum 
density  necessary  to  All  it 

The  other  errors  assigned  are,  we  think, 
without  merit,  and  not  of  suffidait  import 
tance  to  require  dl8cu8sl<m. 

We  conclude  that  the  Judgment  of  the 
Court  of  CHvll  Appeals  should  be  remaed, 
and  that  of  the  district  court  affirmed. 

PHILLIPS,  O.  J.  The  Judgm^t  recom- 
mended in  the  r^rt  of  the  Commlsslcm  of 
Appeals  is  adopted,  and  will  be  entered  aa 
the  Judgment  pt  the  Supreme  Court 


CAMPBELL  V.  STATE.   (No.  6278.) 

(Court  of  (Mminal  Appeals  of  Tens.  Bfay  11, 

1921.) 

Crlminar  law  ^1025— Jnrisdletion  oa  appeal 
defeated  by  tfofaRdaafs  escape  and  failure  to 

return. 

Escape  of  defendant,  after  perfecting  appeal 
from  a  judgment  of  conviction,  and  failure  to 
retnm  to  custody  within  the  time  allowed  l>y 
law,  defeats  the  jurisdiction  of  the  Court  of 
Criminal  Appeals  to  pass  m  the  merits  of  the 
case. 

Appeal  from  District  Court  Hunt  County ; 
A.  P.  Oohoney,  Judge. 

Shorty  Camirt)ell  was  convicted  of  robbery, 
and  appeals.   Stricken  from  docket 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 


MORROW,  P.  J.  Ai^Uant  was  convicted 
of  robbery ;  punishment  fixed  at  confinement 
In  the  penitentiary  for  five  years. 

After  perfecting  the  appeal,  appellant,  on 
the  6th  day  of  March,  1921,  escaped,  and 
alnce  that  time  has  been  at  large.  This  is 
made  known  by  the  affidavit  of  the  sheriff 
of  Hunt  county,  which  accompanies  the 
state's  motion  to  dismiss  the  appeaL  The 
escape  and  failure  to  return  to  custody  with- 
in the  time  allowed  by  law  operates  to  defeat 
the  Jurisdiction  of  this  court  to  pass  on  tl» 
merits  of  the  case. 

It  is  therefore  ordered  stricken  fnnn  the 
docket 


CHANDLER  v.  STATE. 


(Ne.  6260.) 

May  11, 


(Court  of  Criminal  Appeals  of  Texas. 
1921.) 

1.  CriMlnal  law  «Ba507(l)— A  pinfcasar  af 
ll^mr  is  aa  "aeeonpUoa.'* 

One  who  purduses  liquor  la  an  **aceom- 
plice,"  and  so,  In  a  prosecution  based  on  hla 
testimoBy,  the  refusal  of  a  charge  on  accomplice 
testimony  necessitates  reversal. 

[Ed.  Note.— For  other  deflniUons,  see  Words 
and  niraaea.  First  and  Second  Series,  Accom- 
plice.] 

2.  Crfninal  law  «B>7e6<2)-Cliaroa  ea  aeooM^ 
piles  testlmsny  aaoetsary. 

Where  the  state  relied  on  the  testimony  itf 
a  purchaser  of  liquor  who  was  an  accompUee, 
a  charge  on  accomplice  testimony  Is  necessary. 

3.  latoxleating  liquors  ^»I68— Oae  who  ad- 
vised purchaser  as  to  preouriag  llqnor  Is  aot 
a  priaolpal. 

Where  the  prosecuting  witness  and  anoth- 
er, discovering  that  defendant  was  not  at  home, 
found  blm  In  another  place,  and  defendant; 
in  response  to  an  inqdry  as  to  where  tlio 
prosecuting  witness  could  procure  whisky, 
stated  that  be  had  a  cotton  piclier  who  could 
fumlsb  liquor,  etc,  bat  defendant  was  not 
present  at  tbe  sale,  he  is  not  guilty  as  a  prin- 
cipal, for  he  was  not  present,  he  did  not  keep 
watch,  he  ^d  not  assist  in  the  unlawful  ad; 
he  did  not  endeavor  to  secure  the  safety  or 
concealment  of  the  sellers,  he  did  not  employ 
an  innocent  agent  >nd  he  did  not  advise  or 
agree  to  the  (lommission  of  the  olfense. 

Appeal  tnun  District  Court  ^^<*i?*p?w" 
County :  Jod  B.  Bond,  Judge. 

John  Chandler  was  convicted  of  selling  In- 
toxicating liquor,  and  he  appeals.  Reversed, 
and  cause  remanded. 

Wynne  &  Wynne,  of  Kaufman,  Millar  ft 
Miller,  of  Athens,  and  Huffmaster  ft  Huflbna*- 
ter,  of  Kaufman,  for  appellant 

R.  H.  Hamilton.  Aast  At^.  Oen.,  for  the 

State. 

HAWKINS,  3.    Appellant  was  convicted 

for  selling  intoxicating  liquor  to  one  S. 
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Holier,  and  his  pnnlsliment  assessed  at  con* 
flnement  In  the  penitentiary  for  one  year. 

Holley,  In  company  with  Sam  Jenkins, 
went  to  appellant's  house,  and  found  he  was 
away  from  home,  at  Mr.  Haynie's.  They 
went  to  Haynie's,  and  found  appellant;  and 
HoUey  inquired  Of  him  If  he  knew  where 
he  could  get  a  quart  of  whisky.  Appellant 
told  him  there  was  a  cotton  picker  at  his  (ap- 
pellant's) bouse  by  the  name  of  Slim,  and  told 
him  to  go  call  Clyde  Chandler,  appellant's 
BOO,  and  that  he  (Clyde)  would  get  Slim  to 
sell  him  the  whisky.  The  witness  Jenkins 
heard  none  of  the  conversation  between  ap- 
pellant and  Holley.  They  left  appellaht  and 
went  back  to  his  house,  and  Holley  commu- 
nicated to  Clyde  Chandler  what  his  father, 
this  appellant,  had  told  him.  Clyde.  Slim, 
and  Holley  then  went  In  the  house,  and  Hol- 
ley got  a  quart  of  whisky,  throwing  $10  dowp 
on  the  floor  as  he  left.  The  witness  Jenkins 
does  not  seem  to  have  heard  either  the  con- 
versation with  appellant  at  Mr.  Haynie's  or 
the  conversation  with  Clyde  Chandler  and 
SUm  after  they  had  returned  to  appellant's 
house.  He  saw  the  three  parties  go  to  the 
well,  and  saw  them  go  Into  the  house,  and 
knows  that  after  they  left  the  bouse  Holley 
had  some  com  whisky ;  disclaims  having  any* 
thing  to  do  with  the  purchase  of  the  whisky, 
and  did  not  know  what  Holley  was  going 
for  at  the  time  he  went  to  Chandlw.  The 
first  he  knew  of  HoUey  having  any  whisky 
was  after  tb^  had  started  away  from  ap- 
pellant's house  In  the  buggy ;  and  claims  he 
does  not  know  where  HoUey  got  the  whisky. 
The  statement  of  facts  Is  very  brief,  and  the 
foregoing  is  a  condensed  statement  of  all  the 
evidence  In  the  case. 

[1,2]  Appellant  requested  a  charge  tm  ac- 
complice testimony,  and  also  a  charge  direct- 
ing the  jury  to  return  a  verdict  of  "not  gnil- 
ty,"  becaose  of  the  insufficiency  of  tbe  evi- 
dence. Both  of  these  charges  were  refused 
by  the  court.  There  is  no  question  but  that 
Holley  was  an  accomplice,  and  without  his 
testimony  the  state  would  have  had  no  sem- 
blance of  a  case ;  Jenkins  disclaims  knowing 
anything  about  the  selling  or  purchase  of 
the  whisky.  The  case  must  be  reversed  for 
the  failure  of  the  coort  to  charge  on  accom- 
plice testimony,  under  the  authority  of  the 
cases:  Robert  v.  State,  228  S.  W.  230;  Frank- 
lin V.  State,  227  S.  W.  486^  and  many  cases 
fotiawiag  them. 

[S]  We  have  serious  doubts  as  to  whether 
a  case  would  have  been  made  out  against  the 
api>ellant,  John  Chandler,,  even  had  there 
been  sufficient  corroborating  testimony.  He 
was  charged  as  a  principal  with  the  sale  of 
the  wbisky  to  Holley.  He  was  not  present 
at  the  time  the  sale  was  made.  A  party  may 
be  a  principal,  under  certain  circumstances, 
although  not  present  at  the  time  of  the  com- 
mission of  the  offense,  but  we  doubt  if  the 
i^cts  In  this  case  bring  appellant  within  any 
the  rules  where  a  party*  In  hla  absence 


r  from  the  place  of  the  commlssdon  of  the 
crime,  may  be  a  principal.  In  Middleton  v. 
State,  86  Tex.  Cr.  R.  307,  2l7  S.  W.  1046, 
this  conrt  undertook  to  clear  up  the  confusi<»i 
wbliA  had  existed  with  reference  to  prin- 
cipals, and  laid  down  six  ways  in  which  a 
party  might  occupy  that  relatlMi  to  a  crime. 
These  win  be  found  referred  to  In  Kolb  v. 
State,  228  S.  W.  210: 

(1)  "When  A.  actually  commits  the  ofTrase, 
but  B.  Is  present,  knowing  the  unlawful  In- 
tent, and  aids  by  acts  or  encourages  by 
words."  Appellant  was  not  present;  there- 
fore the  first  snbdivlsloD  has  no  application. 

(2)  "When  A.  actually  commits  the  offense, 
but  B.  keeps  watch,  so  as  to  prevent  the  In- 
terruption of  A."  Clyde  Chandler  seems  to 
have  made  the  sale,  or  he,  togetner  with  Slim 
made  it;  and  there  Is  no  evidence  that  ap* 
peTtant  was  kec^plng  watch  at  the  time  to- 
prevent  their  Interruption. 

(8)  "When  A.  Is  actually  executing  the  un- 
lawful act,  and  B.  Is  engaged  In  procuring 
aid,  arms,  or  means  of  any  kind  to  assist 
while  A.  executes  said  unlawful  act."  There 
is  no  evidence  that  appellant  was  engaged 
in  procuring  any  aid,  arms,  or  means  of  any 
kind  to  assist  Clyde  Chandler  or  Slim  at  the 
time  they  were  executing  the  unlawful  act; 
to  wit,  the  sale. 

(4)  "When  A.  actually  commits  tbe  offmse, 
but  B.,  at  the  time  of  such  commission.  Is  ai- 
deavoring  to  secure  the  safety  or  concealment 
of  A.,  or  of  A.  and  B."  There  is  no  evidence 
that  appellant,  at  the  time  Clyde  Chandler 
and  Slim  committed  tbe  offense,  was  radeav- 
orlng  to  secure  the  safety  or  concealment  of 
them,  or  of  them  and  himself. 

(0)  "When  A.  employs  an  Innocent  agent, 
or  by  Indirect  means  causes  the  injury,  or 
brings  about  the  commission  of  tbe  offense." 
There  Is  no  evidence  wblcb  would  place  ap- 
pellant In  that  attitude  with  refermce  to  the 
sale  of  the  liquor. 

(6)  "When  A.  advises  or  agrees  to  the  com- 
mission of  the  offense,  and  Is  present  whea 
the  same  Is  committed,  whether  he  aid  or 
not"  There  Is  evidence  which  would  indi- 
cate that  appellant  agreed,  and  perhaps  ad* 
vised,  the  sale  of  the  Intoxicating  liquor,  but 
he  was  not  present  when  the  sale  was  made, 
and  therefore  he  did  not  c«ne  under  the 
terms  of  the  sixth  subdivision. 

In  fact,  the  evidence  In  this  case  discloses 
only  that  BoUey  and  Jenkins  went  to  appel* 
lant,  and  that  Holley  inquired  where  he 
could  likely  secure  some  whisky;  that  ap- 
pellant gave  the  information  and  directions 
as  hereinbefore  set  out  in  this  opinion;  and 
he  seems  to  have  bad  no  other  connection 
with  the  transaction  at  all.  The  record  does 
not  disclose  what  be  was  doing  at  Haynie's 
at  the  time  Holley  and  Jenkins  went  there 
and  had  the  conversation  with  him,  but  they 
seem  to  have  left  him  where  they  fotmd  him, 
presumably  engaged  in  doing  what  he  was 
at  tbe  time  they  approadied  him.  We  have 
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made  Q»  foresolnc  obsemtlons  in  view  of 
anotber  trial,  for  tlie  ccmslderatlaii  of  tbe 
court  and  the  proeecating  officers. 

For  tbe  error  Buggeated,  Ibe  jndgmeait  <tf 
tbe  trial  court  miut  be  nrocaed,  and  Oa 
cause  remanded. 


CHANDLER  v.  STATE.   (No.  6262.) 

<Ooiut  of  Criminal  Appeals  of  Texai.  Uay  11, 

1»21.) 

A|ip«al  from  District  Gonrt,  j&mfmaii  Coan- 
ty;  J»«l  B.  Bond,  Judge. 

John  Chandler  was  coQTicted  of  tellins  In- 
tozieating  liquor,  each  a&Ie  not  being  for  medi- 
dnal,  mechaidcal,  sdenttflci  or  cacramental  pnr- 
poaes,  and  he  vpeala.  Beraraed  and  re- 
manded. 

Bon  Hnffmattar,  d  Kaufman,  Bfiller  ft 
MOler,  of  Athena,  and  Wynna  ft  Wynne,  of 
Kanfman,  for  appeUanL 

B.  EL  Hamilton,  Asat  Atty.  Oen.,  for  the 
State. 

lATTIMOBB,  J.  Appellant  waa  coavlcted 
in  tbe  district  court  of  Kaufman  county  of 
aelliDg  intoxicatiDg  liquor,  such  sale  not  being 
for  medicinal,  mechanical,  scientific,  or  sacra- 
mental pnrposeB,  and  his  panishment  fixed  at 
confinement  in  the  penitentiary  for  a  period 
of  one  year. 

An  examination  of  the  record  disdosea  that 
the  conviction  of  appellant  rested  upon  tbe 
uncorroborated  testuuony  of  the  purchasers. 
It  ia  admitted  by  the  Asaiatant  Attorney  Gen- 
eral that  there  fa  no  testimony  in  the  record 
sufficient  to  support  the  conviction,  and  tliat 
the  Judgment  Is  erroneous.  Being  of  opinion 
that  this  position  is  correct,  the  Judgment  Is 
rerersed,  and  tbe  cause  remanded. 


CHANDLER  V.  STATE.    (Ne.  6263.) 

(Court  of  Criminal  Appeals  .of  Texas.  May  11, 
1921.) 

I.  Criminal  law  «s»507(l)— Parohaasr  of  llq- 
■or  will  be  deemed  an  "aoconpllee^  If  pros- 
eeutlen  It  for  enlaiirfni  possessloa. 

In  a  prosecution  for  possession  of  intox- 
icating liquor  not  for  medicinal,  mechanical, 
scientific,  or  sacramental  purposes,  a  purchaa- 
er  of  liquor  will,  under  the  Deao  Law,  be  deem- 
ed an  "accomplice,"  and  a  conviction  cannot 
be  bad  on  bis  uncorroborated  testimony,  for 
lbs  term  "accomplice,"  as  used  in  Vernon's 
Ann.  Code  Or.  Proc  1919,  art  801.  Is  used  in 
a  different  sense  from  the  term  as  ased  in  Pen. 
Code  1911,  art.  79,  and  includes  any  person 
connected  with  the  crime  by  unlawful  act  or 
omission  transpiring  either  before,  at,  or  after 


the  commisdon  of  the  offense,  and  under  such 
definition  purchaser  Is  an  accomplice. 

[Ed.  Note.— BV>r  ether  defhiition^  see  Wwdt 
and  Phrases,  First  and  Second  Series,  Accom- 
plice.] 

2.  Criminal  law  «s>507(l)--For  evidential  pur- 
poses, an  accomplloe  Is  any  one  eonneoted 
with  the  oflense. 

For  evidential  purposes,  within  Vernon's 
Ann.  Code  Or.  Proc.  1916,  art.  801.  any  per- 
son connected  with  the  crime  by  unlawful  act 
or  omission  either  before,  at,  or  after  tbe  of- 
fense is  an  accomplice,  the  term  includiag  prin- 
cipals and  accessories  alike. 

3.  Criminal  law  «s»507(6)— Pirebsser  of  stol- 
en goods  Is  an  aeoonplloe. 

One  who  receives  or  conceals  property 
theretofore  stolen  by  another,  knowing  it  to 
have  been  so  acquired.  Is  an  accomplice,  with- 
in Vernon's  Ann.  Code  Or.  Proc.  1916^  art.  SOI, 
though  the  offense  was  complete  before  the 
guilty  oonnection  of  the  receiTer  began. 

Appeal  from  District  Courts  Kanflnan 
County;  Jo^  B.  Bond,  Judge. 

Jobn  Cbaudler  waa  convicted  of  having  in 
bis  poasesalCHi  intoxicating  liquor  not  for 
medldnal,  mechanical,  scientific,  or  sacra- 
mental purposes,  and  he  appeals  Beversed 
and  remanded. 

Wynne  &  Wynne,  of  Kaufinan,  Miller  ft 
Miller,  of  Athens,  and  Boss  Huflmaster,  of 
Kauftnan,  for  appellant 

B.  H.  Bamtltou,  Asst  Atty.  Gen.,  for  the 

State. 

LATTIMOBB.  J.  Appellant  was  convicted 
In  tbe  district  court  of  Kaufman  county  of 
having  in  his  possession  intoxicating  liquor, 
not  for  medldnal,  mechanical,  scientific,  or 
eacramental  purposes,  and  his  pnnidunent 
fixed  at  confinement  in  the  penitentiary  for 
a  period  of  one  year. 

[1,2]  The  conviction  rested  upon  the  tes- 
timony of  two  witnesses  who  bought  liquor 
from  the  appellant  1^  Kaufman  county  at  or 
about  tbe  time  alleged  in  tbe  indictment,  and 
the  testimony  of  a  man  who  helped  appel- 
lant make  and  manufacture  whisky  aboat 
that  time.  Ai^pellant  contends  that  the  Judf* 
ment  Is  without  support,  because  based  en- 
tirely upon  the  uncorroborated  testimony  of 
accomplices.  It  Is  well  settled  that,  under 
the  provisions  of  what  Is  linown  as  tbe  Dean 
Law,  forbidding  tbe  manufacture,  possession, 
sale,  etc..  of  intoxicating  liquor  (Acts  Second 
Called  8esal<m,  Thirty-Sixth  Legislature,  p. 
228),  that  the  pnndiaser  of  intoxicating  liq- 
uor la  an  accomidice  to  the  sala  It  is  In- 
sisted, however,  In  this  case  by  the  etate^ 
that,  Inasmuch  aa  the  possession  of  mcb  liq- 
uor is  complete  and  severable  from  its  sale, 
therefore  the  purchaser  of  such  liquor  la  not. 
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In  law,  an  accomplice  to  the  tact  of  pmses- 
Bion,  and  tbat  a  conviction  resting  upon  tbe 
iincorrobora ted  testimony  of  a  purcliaser  may 
tlieref(»re  be  legally  suatalned.  We  regret 
tliat  we  cannot  agree  with  this  omtentlon  of 
tbe  atate.  Without  dlscosslng  the  prq^sltion 
that  a  conviction  cannot  be  sustained  when 
bad  upon  the  uncorroborated  testimony  of 
an.  accomplice,  or  any  number  of  accomplices, 
we  refer  to  pages  732  et  seq.,  VernMi's  O.  O. 
P.,  and  observe  that  authorities  almost  with- 
out Dumber  are  cited  In  support  of  the  prop- 
osition that  the  word  "accomplice,"  as  used 
In  article  801  of  said  Code  of  Ortmlnal  Pro- 
cedure, is  used  in  a  different  sense  from  tbe 
technical  meaning  given  to  the  word  "accom- 
plice" in  article  79  of  the  Penal  Code,  and 
that,  as  used,  referring  to  one  who  is  a  wit- 
ness, or  to  the  evidence  of  such  person,  it  In- 
cludes principals  and  accessories,  and  all  per- 
sona who  are  partlceps  crlminis.  It  means  a 
person  who  either,  as  principal,  engaged  In 
the  actual  commission  of  the  offense,  or  who, 
prior  to  the  actual  commission  of  tbe  offense, 
does  those  acts  which  would  make  bim  an 
accomplice,  or  to  a  person  who,  after  the  ac- 
tual commission  of  an  offense,  is  so  connected 
therewith  as  to  make  him  an  accessory.  So 
that,  In  an  evidential  sense  the  expression 
"accomplice"  Includes  all  persons  who  are 
connected  with  tbe  crime  by  unlawful  act  or 
omission,  transpiring  either  before,  at  the 
time  of,  or  after  tbe  commission  of  tbe  of- 
fense, whether  such  person  be  participating 
In  the  actual  commission  of  the  offense  or  not 

We  do  hot  need  to  review  these  authori- 
ties to  show  their  appll&tion  to  the  Instant 
case.  It  would  not  be  necessary  to  argue 
that  if  one  who  came  upon  the  scene  where  a 
murder  bad  Just  been  committed,  after  the 
death  of  the  Injured  party,  and  who  connect- 
ed Idmself  with  the  transactl(m  in  a  guilty 
manner  by  assisting  In  tbe  flight  or  escape 
of  the  murderer,  would  be  an  accomplice  to 
the  crime,  and  that  bis  testimony  would  need 
to  be  corroborated  before  a  conviction  could 
be  sustained.  In  the  Instant  case,  tbe  entire 
connection  of  the  parchasera  with  said  In- 
toxicating liquor  was  one  which  is  made 
p&aal  under  onr  statute,  and  we  are  unable 
to  escape  the  condnslon  tbat  tbey  were  ac- 
complices within  the  meaning  of  our  law. 

[3]  It  is  well  settled  that  one  who  receives 
or  conceals  property  theretofore  stolen  hy 
another,  knowing  it  to  have  been  bo  acquired, 
iB  an  accomplice,  though  tiie  offense  of  the 
taker  la  complete  before  the  gnUty  conneo 
tlon  of  the  receiver  begins.  We  do  not  tbink 
tbe  proposition  needs  farthn*  argument  See 
article  801,  Vernon's  G.  C.  P.,  and  authori- 
ties collated  thereunder. 

For  the  reason  that  the  Judgment  in  tbla 
case  la  supported  only  by  the  uncorroborated 
testimony  of  accomplloes,  It  most  be  reversed 
and  remanded;  and  It  Is  so  ordered. 


CHANDLER  v.  STATE.  (No.  6264.) 

(Oonrt  of  CMminal  Appeals  of  Texas, 
May  11,  1921.) 

Crfmlnal  law  •e=3507(l),  SiO^Pnrchassr  of 
liquor  Is  accomplice,  whose  testimony  Is  aloas 
iBSiifncient  to  sustain  convlctlos. 
In  a  profiecution  for  tbe  unlawful  sale  of 
Intoxicating  liquors,  tbe  alleged  purchaser  was 
an  accomplice  whose  testimony  is  insafficient  to 
sustain  Uie  convictimi  in  the  absence  of  any 
corroborating  facts. 

Appeal  from  District  Court,  irnnfniiin 
County ;  Joel  R,  Bond,  Judge. 

John,  Chandler  was  convicted  of  the  un- 
lawful  sale  of  Intoxicating  liquors,  and  be 
appeals.    Reversed  and  ronanded. 

Wynne  ft  Wymi^  of  Kaufman,  Miller  & 
Miller,  of  Athens,  and  Boss  UutTmaster,  of 
Kaufman,  for  appelant. 

B.  H.  Hamnton,  Asst  Atty.  Gen.,  for  the 
SUte. 

MOBBOW,  P.  j.  Appellant  was  convicted 
of  the  unlawful  sale  of  intoxicating  liquors. 

The  state  relied  solely  upon  the  testimony 
of  the  alleged  purchaser  of  the  liquor.  He 
was  an  accomplice,  and,  in  the  absence  of 
any  comAoratlng  fticts,  the  evidence  la  In- 
snffldent.  rranklln  v.  State,  227  S.  W.  4S6. 

The  judgment  la  reversed,  and  the  cause 
remanded. 


CHANDLER  v.  STATE.   (No.  6265.) 

(Court  of  Crfaninol  Appeals  of  Texas. 
May  11.  1921.) 

1.  Criminal  law  «9>206(4)— ConvletloB  of  na- 
laWful  sala  sf  liquor  will  not  preolado  eoi- 
vlotlos  of  unlawful  poisesslon. 

The  conviction  of  the  unlawful  sale  of  la- 
toxicating  liquors  will  not  .preclude  a  convic- 
tion for  unlawful  possession  of  such  Ugnors.  and 
this  is  so  'notwithstanding  the  two  prosecntlons 
were  based  on  the  same  transaction. 

2.  Criminal  law  «s»507(l}— Pnrehaasr  of  liq- 
uor Is  an  "aoeompllea.'* 

A  purchaser  of  intoxicating  liquors  Is  an 
accomplice  with  the  seller,  even  thoi^h  the 
prosecntion  against  the  seller  Is  for  unlawful 
possession. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Slrst  and  Second  Series,  Accom- 
plice.] 

3.  iBtoxloatIng  liquors  ^238(6'/t)— Evidenos 
Insninolent  to  sustain  a  oonviotlon  of  nniaw- 
fnl  possesslsn. 

In  prosecution  for  unlawfol  possession  of 
Intoxicating  liquors,  eridence  Insnffldent  to  sas- 

taln  a  conviction. 
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Appeal  from  IMstrlct  Court, 
Conntr;  Jod  B.  Bond;  Judge. 

John  Chandler  was  convicted  of  the  nnlaw- 
ful  possession  of  Intoxicating  Uguora,  and  be 
appeals.   Severud  and  remanded. 

Wynne  &  Wynne,  of  Kaufinan.  Miller  & 
Utller,  of  Athens,  and  Huffmaster,  &  Hufl- 
maater.  ot  Kaufman,  for  appellaut 

B.  H.  BamUttm,  Asst  Atty.  Gen.,  for  the 
State. 

'  MORROW,  P.  3.  GoDTlctton  la  ftxr  the  un- 
lawful possession  of  Intoxicating  liquors. 
The  questions  presented  in  the  motion  to 
quash  tbe  fndlctmoit  are  the  same  heretofore 
ruled  cpon  in  the  case  of  Ves  Banlca  t.  State, 
227  S.  W,  670,  recently  decided,  and  Ex  parte 
Gilmore,  228  S.  W.  199. 

[1]  We  thtok  ttie  contention  of  aive^lant 
Uiat  bis  emvictlon  In  another  case  of  the 
offense  of  the  unlawful  sale  of  intodcatlng 
liquors  would  preclude  tato  conviction  tor  the 
possession  of  such  liquors  Is  not  sound.  Or- 
dinarily, it  is  conceived  that  one  unlawfully 
possessing  a  quantity  of  Intoxicating  liquors 
tor  ssle,  and  thereby  committing  the  (rffeuae 
of  unlawful  possession  of  such  liquors,  could 
not  plead  a  conviction  of  audi  offemie  In  bar 
of  a  prosecution  for  the  unlawful  sale  at 
SDCSi  liquors,  m  a  part  thereof,  and  so  the 
sale  of  the  liquors  unlawfully  would  not  bar 
a  conviction  for  the  unlawful  possession. 
The  offenses  are  not  the  same,  nor  do  they 
consLst  In  the  same  act.  No  fbcta  are  found 
In  the  record  firom  which  we  can  conclude 
that  the  Identity  of  the  transaction  would 
prevent  I3ie  carving  of  two  offenses.  Todd  v. 
State,  229  S.  W.  61S. 

[2, 1]  The  evidence  relied  on  is  the  state- 
ment of  the  witness  HoUey  to  the  effect  that, 
oa  tbe  3d  ot  October,  be,  In  company  with 
me  JfaiUns,  wait  to  the  home  of  John 
<%audler.  ^ley.  fhillng  to  find  him  there, 
Bon^t  him  elsewhere^  and  made  inquiry 
whether  he  knew  where  they  could  buy  whis- 
ky. He  replied  that  there  was  a  cotton- 
picker  on  his  premises  named  Slim,  who 
would  sell  them  whisky,  and  that.  If  they 
would  call  Olyde  Chandler,  he  would  com- 
monlcate  with  Slim.  The  witness  left  the 
appellant,  and  saw  Qyde  and  SHm,  and  dis- 
cussed the  purdiase  of  the  whisky.  Slim 
went  to  the  bouse.  Later,  Clyde  called  the 
witness,  who  went  Into  a  room  and  found 
whisky  in  fndt  jars.  The  witness  took  some 
of  the  whisky,  and  left  the  money  to  pay  for 
It 

JcBiklns  testified  that  he  and  Holley  went 
to  the  borne  of  a]M>ellant.  Falling  to  find 
falm,  they  went  to  the  house  ot  one  Haynie, 
where  tW  found  him.  Holley  talked  to 
Chandler,  but  Jenkins  did  not  bear  the  con- 
versatitm.  They  returned  to  COiandler's 
bouse,  and  HoUey,  Clyde  Chandler,  and  Slim 
went  to  a  well,  be  thought,  and  then  hack  to 


tbe  house:  After  leaving,  Holl^  had  some 
whisky.  Jenkins'  testimony  does  not,  we 
think,  tend  to  connect  appellant  with  tbe  pos- 
session of  tbe  whisky.  Appellant  was  not  at 
the  place  where  the  whisky  was  obtained. 
Jenkins  heard  him  make  no  statements  con- 
cerning It  The  full  measure  of  his  testimony 
Is  that,  while  he  and  Holley  were  together, 
they  saw  tlie  appellant  and  Holley  converse; 
that  appellant  was  not  at  his  hame;  that 
attae  BoUey  cmversed  with  appellant,  Jen- 
kins and  Holley  wait  to  appellant's  home; 
that  Etolley  was  there  In  oconpany  with  Clyde 
Chandler  and  Slim,  and  later  was  in  posses- 
sion of  scane  whisky.  Aside  from  tbe  testi- 
mony of  tbe  accomplice  Holley,  the  record 
Mis  to  dlsdose  any  fact  which,  in  our  Judg- 
ment, tends,  in  a  legal  sense,  to  connect  the 
appellant  with  the  possession  of  tbe  liquor. 
HoUey  purchased  tbe  liquor,  accordli%  to  his 
testimony,  from  Clyde  and  Slim.  In  making 
the  purchase,  be  committed  an  oflmse  him- 
self, and  aided  them  In  doing  so.  His  sta- 
tus as  an  accMopHce  witness,  we  think,  could 
not  be  made  the  subject  of  controversy. 
Franklin  v.  State,  227  8.  W.  486.  Even  If  It 
were  not  so,  we  think  It  is  more  than  ques- 
tionable whether  bis  testimony  shows  that 
tbe  appellant  was  guilty  of  the  offense 
charged.  The  evidence  Is  not.  In  our  opin- 
ion, sufficient. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


CHANDLER  V.  STATE.  (No.  6259.) 

(Ooort  of  Criminal  Appesli  of  Texas. 
Msy  19, 1921.) 

1.  Criminal  law  «:=>20Q(4)— Cosvlotlos  of  sa- 
lawful  sale  of  liquor  will  not  prseluds  con- 
vietioa  of  having  possetsloa. 

The  conviction  of  the  unlawful  sale  of  in- 
toxjcaticg  liquors  wUl  not  preclude  a  conviction 
for  unlawful  posaeaaion  of  tbe  same  liquor,  and 
this  is  so  notwithstanding  tbe  two  prosecutions 
were  based  on  tbe  same  traasactlon, 

2.  CriMlsal  law  «=9507(l),  510— Purchaser  of 
Hquor  Is  an  aoo»mpliee»  and  tsstlmony  must 
be  eerroboratsd. 

A  purchaser  of  Intoxicating  ligaor  is  an  ac- 
complice and  a  conviction  against  defendant 
who  delivered  tbe  Uqaor  cannot  be  based  sole- 
ly on  his  tastlnony,  even  though  the  sale  was 
made  by  defendaot's  son,  defendant  delivering 
the  liquor. 


Appeal  from  District  Cour^ 
County;  Jotf  B.  Bond.  Judge. 


^flufmwn 


J(dm  Chandler  was  convict^  of  being  In 
possession  of  intoxicating  liquor  not  tor  med- 
icinal, sacramental,  scientific^  or  mechanical 
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pnrposes,  and  be  appeals.  BeverBed  and  n- 

inanded. 

Wjrnne  &  Wynne,  of  Kanfman,  muer  ft 
Miller,  of  Athens,  and  Boss  HnlCmaata'»  of 
E:aufmaQ,  for  ai^tellant 

R.  H.  Hamlltoa,  Aaat  Atty.  Oen^  for  Um 
State.  • 

HAWKINS,  J.  Appellant  was  convicted 
of  being  in  the  possession  of  IntozlcatlnK 
Uqnor,  not  for  medicinal,  sacramental,  scien- 
tific, or  mechanical  purposes. 

Only  one  witness  testified  upon  Oie  trial, 
and  his  eridence  Is  here  copied  In  fall: 

"My  name  is  Beverly  Jones.  I  live  down  near 
Kemp,  on  the  farm.  I  am  20  years  of  age.  I 
remember  bavin;  Bome  transaction  with  Clyde 
Chandler  and  Jobn  Chandler  along  about  the 
16th  day  of  September,  or  somewhere  about 
that  time.  I  bought  the  whisky  from  Clyde  in 
Kemp,  and  paid  him  the  money,  and  went  out 
and  got  the  whisky.  I  bought  a  gallon,  and 
paid  him  $7^.  He  did  not  deliver  the  whisky. 
I  went  ont  to  John  Chandler's;  I  went  out  and 
told  him  (Mr.  Chandler)  that  he  said  give  ne 
the  whis^.  lb.  Caiandler  said  all  right,  and 
went  and  got  the  whisky,  and  brought  it  to  me. 
He  gave  me  a  gallon.  He  got  it  back  In  the 
bam  somewhere.  I  drank  aome  of  It,  and  it 
had  a  'kick.'  It  I  bad  Anuk  enough,  it  would 
have  made  me  drank." 

[1]  Appellant  raises  the  question  of  former 
coDvictloQ,  and  urges  that,  because  he  was 
convicted  for  the  sale  of  this  Identical  liquor 
to  Beverly  Jones,  be  cannot  also  be  convict- 
ed for  having  possession  of  the  same  liquor. 
This  contention  has  been  decided  adversely 
to  appellant  in  cause  No.  6265,  John  Chand- 
ler V.  State,  231  S.  W.  108,  In  an  (^inlcm  de- 
livered May  11,  1921.  The  exact  question 
was  there  presented,  and  Presiding  Judge 
Morrow  uses  the  following  terse  stat^nent; 
"The  offenses  are  not  the  same,  nor  do  they 
consist  In  the  same  act." 

[2]  The  court  was  requested  to  charge  the 
Jury  to  return  a  verdict  of  "not  guilty,"  be- 
cause of  Insufficient  evidence.  Jonea  pur- 
chased the  whisky  from  Clyde  Chandler,  but 
took  delivery  of  it  from  appellant  The  pur- 
chaser became  an  accomplice,  as  held  in 
FrankllB  v.  State,  227  S.  W.  486,  and  Robert 
T.  State,  228  S.  W.  230.  When  the  taint  of 
accomplice  attaches,  it  remains  during  the 
dealing  with  the  property,  the  purchase  of 
which  produced  the  taint.  It  must  Indeed 
have  been  an  tmsatlatactory  sale  to  Jones 
until  it  was  consummated  by  the  delivery  of 
the  whisky  by  appellant;  and,'  although  ap- 
pelant was  cliarged  in  this  case  with  "pos- 
session," and  not  the  "sale,"  Jones  was  none 
ttte  less  an  accomplice.  No.  6203,  John 
Caiandler  r.  State,  231  S.  W.  107,  decided  May 
11,  1921.  in  an  opinion  by  Judge  Lattimore. 
expressly  settles  the  question. 

There  Iwlng  no  testimony  other  than  of 


Jones,  an  accomplice,  the  rehunl  of  tbe  court 
to  give  the  requested  peremptozy  charge  ms 
error. 

The  Judgment  of  the  trial  oonrt  la  reTKMd. 
and  the  caose  remanded. 


WILLIAMS  V.  STATE.    (No.  6168.) 

(Court  of  Criminal  Appeals  of  Texas.  May  11, 
1921.) 

I.  Criminal  law  I66'/2(I2)  —  Remarks  of 
Judge  to  jury  not  reversible  error  in  view  of 
Instructions,  and  where  rights  of  accasad  not 
prejutflued. 

Bemarks  of  the  judge  to  the  Jury  before 
the  trial  of  one  accused  of  robbery  that  they 
should  pay  dose  attention  to  the  testirooii;, 
and  thereby  avoid  controversy  among  them- 
selves and  reach  a  verdict  more  speedily  and 
^  satisfactorily,  were  not  reversible  error,  where 
j  the  court  on  objection  instructed  the  jury  not 
to  consider  his  statement  as  evidence,  or  as 
I  tending  to  show  guilt  or  innocence,  and  the 
remarks  vrere  not  calculated  to  prejudice  tbe 
rights  of  the  accused. 

Z  Criminal  law  «s>406(S)— Oril  stateneat  of 
accuse^  leading  to  finding,  of  pistel  with  wiiioli 
offsnie  oommlttod,  admissible. 

Under  Code  Gr.  Proc.  1911,  art  810,  ex- 
cluding oral  statements  made  by  the  accused 
while  under  arrest  unless  they  conduce  to  estab- 
lish his  guilt,  such  as  finding  the  Instrument 
with  which  the  ofFense  was  committed,  a  state- 
ment 80  made  by  one  accused  of  robbwy,  whicb 
led  to  the  finding  of  tbe  pistol  claimed  to  have 
been  used,  was  admissiUe. 

3.  Criminal  law  €=>409--AQoused  may  prove  ex- 
culpatory statements  mads  In  connection  witli 
inculpatory  statements  proved  by  state. 

Under  Code  Cr.  Proc.  1911,  art.  811,  declar- 
ing that  when  part  of  an  act,  declaration,  or 
conversation  Is  given  in  evidence  by  one  par^, 
the  whole  on  the  subject  may  be  introduced  by 
the  other,  end  that  an  act  or  declaration  nec- 
essary to  make  fully  understood  or  to  explain 
the  same  may  be  given  by  tbe  opposing  party, 
one  accused  of  robbery  could  prove  that,  in 
connection  with  certain  Inculpatory  statements 
proved  by  the  state,  he  made  other  exculpatory 
statementa. 

4.  Criniaai  law  1 120(3)— Exclusion  of  evi- 
deaoe  not  reviewable,  where  matter  exelndad 
is  not  shown  by  bill  of  exceptions. 

The  weight  of  a  ruling,  denying  defendant 
the  right  to  prove  exculpatory  statements  mads 
by  him  in  connection  with  inculpatory  state- 
ments brought  out  by  tbe  state,  cannot  be  ap- 
praised on  appeal,  when  the  biU  of  exceptions 
does  not  show  what  dedaratlona  were  ex- 
<^ded. 

5.  Criminal  law  «=9404(4)— Exhibltioa  to  Jiry 
of  articles  found  on  scene  of  robbery  not  ar^ 
ronecns. 

In  a  prosecution  for  robbery,  the  exbihitlon 
to  the  jury  of  a  pocketbook  belonging  to  the 
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injured  party  and  a  pistol  and  certain  playing 
cards  fonnd  on  the  scene  of  the  robbery  was 
not  erroneous;  they  being  circumstances  arail- 
abie  to  the  state  In  connection  with  testimony 
showing  their  rdatioa  to  the  transactioDB. 

6.  Crinlaal  law  ^s>409— Accused  may  testify 
M  to  aots  and  deolaratlona  oxplaaatory  of  ad- 
nlssloa,  though  aot  part  of  res  gestn. 

Under  Code  Or.  Proe.  1911,  art.  811,  pro- 
■wiSng  that  when  a  detailed  act,  declaration, 
coDTerBatioD,  or  writing  is  given  in  evidence 
any  other  act,  declaration,  or  writing  necessary 
to  make  it  fully  understood  may  be  given  in 
evidence,  one  accused  of  robbery  may  testifyi 
in  explanation  of  his  admission  of  having  thrown 
away  the  pistol  and  playing  cards  found  on  the 
scene  of  the  robbery,  that  he  told  the  arresting 
officer  immediately  after  he  was  arrested  that 
he  won  the  money  gambling,  and.  belieriog  he 
wma  to  be  arrested  for  gambling,  fled  and  threw 
away  his  pistol  and  the  playing  cards,  and  that 
be  told  the  names  of  the  others  in  the  game 
and  where  they  were,  and  requested  the  officer 
to  go  get  them;  the  statute  not  being  restricted 
to  declarations  that  are  part  of  the  res  gestie, 
but  cmbndng  explanatory  acta  and  dedarationa 
by  the  accused  after  his  arrest 

7.  Criminal  law  «=>409— Accused  nty  Introduce 
la  evIdeMe  statement  exiNanatory  of  atate- 
■•■t  wed  to  IncrtmlBato  him,  thoigb  latter 
«lalM«d  exculpatory. 

Where  the  state,  In  a  proseeutloik  for  rob- 
beiT,  used  defendant's  admiaalon  of  having 
thrown  away  the  pistol  found  at  the  scent  of 
the  robbery  to  incriminate  him,  defendant'* 
right  to  introduce  evidence  explanatory  of  the 
admiBsioQ  could  not  be  nullified  by  the  state's 
daim  that  the  part  of  the  tranaaction  and  con- 
versaCioa  introduced  by  It  was  ezenlpatotgr. 

8.  Criminal  taw  «s»f09l(5)— Where  exdaded 
evidence  relevant  and  material,  bll  of  excep- 
tions Reed  not  so  state. 

Where  it  appeared  from  the  bill  of  excep- 
tions that  excluded  evidence  proffered  by  de- 
fendant was  both  relevant  and  material,  it  was 
not  neoessary  that  the  bill  expressly  so  state; 
a  reasonable  and  substantial  compliance  with 
the  law  concerning  bills  of  exception*  being 
svfficfcnt. 

A.ppeil  from  Criminal  District  Court,  Tar- 
nmt  County;  Qeorge  B.  Hosey,  Judge. 

J.  M.  Williams  was  convicted  of  robbeiy, 
and  be  appeals.  Beversed. 

Callaway  &  Sbead,  of  Fort  Wortb,  for  ap- 
pellant. 

Jesse  M.  Brown,  Cr.  DisL  Atty..  and  W.  B. 
Parker,  Asst  Cr.  Dist  Atty.,  botb  of  Fort 
Worth,  and  B.  H.  Hamilton,  Ant  Atty.  Qen^ 
for  the  SUteu 

MORROW,  P.  J.  Conviction  Is  for  robbery; 
punishment  fixed  at  confinement  in  the  peni- 
tentiary for  seven  years. 

Blackwell,  the  alleged  Injured  party,  gave 
direct  testimony  to  the  fact  that  the  appel- 
lant and  one  Patterson  committed  the  rob- 
bery, each  presenting  a  pletoL 


[1]  After  the  Jury  was  Impaneled,  and  be- 
fore otherwise  proceeding  with  the  trial, 
the  trial  Judge  Instructed  the  jury  that  tbey 
should  pay  close  attention  to  the  testimony, 
thereby  avoid  controversy  among  themselves 
touching  the  statements  of  the  witnesses,  and 
that  by  thus  proceeding  a  verdict  might  be 
reached  more  speedily  and  more  satisfac- 
torily. Appellant  made  objection  to  this 
statement,  whereupon  the  court  Instructed 
the  Jury  that  the  statonent  should  not  be 
considered  as  evidence  or  tending  in  any 
manner  to  show  the  guilt  or  Innocence  of 
the  accused.  The  practice  of  lecturing  the 
Jury  is  always  fraught  with  the  danger  that 
either  the  language  or  the  motive  of  the 
court  may  be  misconstrued.  It  does  not  in 
all  cases  necessarily  result  In  a  reversal. 
Such  result  ensues  when  the  remarks  are 
calculated  to  prejudice  the  rights  of  the  ac- 
cused. Wilson  V.  State,  28  S.  W.  200;  Dow 
V.  State,  31  Tex.  Cr.  B.  278,  20  S.  W.  583. 
In  the  Instant  case,  it  Is,  in  our  Judgment; 
not  of  this  class.  Hammett  v-  State,  84  Tex 
Cr.  R.  638,  20&  S.  W.  661,  4  A.  U  It  347. 

[2]  Bill  No.  6  refers  to  a  statement  made  by 
the  appellant,  while  under  arrest,  concern- 
ing a  pistol  which  the  state  claimed  was 
used  in  perpetrating  the  robbery.  It  Is  stat- 
ed In  the  bill  "that  the  informatiw  elicited 
from  the  ai^llant  led  to  the  finding  of  the 
pistol."  We  fail  to  discern  anything  in  the 
bill  which  would  render  this  testimony  In- 
admissible. It  would  seem  to  be  within  the 
purview  of  article  810,  Code  of  Criminal  Pro- 
cedure, in  which  statem^ts  made  by  the  ac- 
cused while  under  arrest,  which  are  not  In 
writing,  are  excluded  unless  in  connection 
therewith  he  made  statements  of  facts  or 
circumstances  that  are  found  to  he  true, 
which  conduce  to  establish  bis  guilt,  such  as 
finding  the  instrument  with  which  the  of- 
fense was  committed.  See  Garcia  v.  State, 
228  S.  W.  93a  The  court  withdrew  the  tesU- 
mony  complained  of. 

[3, 4]  In  bill  No.  6  complaint  la  made  of  the 
refusal  of  the  court  to  permit  the  appellant, 
upon  cross-examination  of  the  officer  who 
arrested  him  and  by  whom  the  state  proved 
certain  inculpatory  statements  were  mad^ 
to  prove  that  In  connection  therewith  the  ap- 
pellant made  other  statements  of  fact  which 
he  desired  to  introduce  as  exculpatory.  Ah 
we  understand  the  bill,  this  testimony  was 
admissible  under  article  811,  Code  of  Crini- 
Inal  Procedure,  In  which  it  Is  declared  that 
when  part  of  an  act,  declaration,  or  conver- 
sation is  given  In  evld«ice  by  one  party,  the 
whole  on  the  subject  may  be  introduced  by 
the  other,  and  where  an  act  or  declaration, 
wbldi  Is  necessary  to  make  fully  luderstood 
or  to  explain  the  same,  may  also  t>e  giv^  by 
the  opposing  party.  We  do  not  think  that 
the  construction  of  the  statute  would  be  cor- 
rect which  would  permit  tbe  state  to  prove 
that  the  appellant  made  dedaratlons  wbldi 
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led  to  the  finding  of  the  pistol  with  which 
the  offense  was  committed,  and  ex(dude  other 
declarations  made  In  the  same  connection 
which  would  tend  to  be  excOlpatory.  The 
blU,  however,  as  prepared,  does  not  enlighten 
us  as  to  what  declarations  were  excluded. 
We  would  therefore  be  unable  to  appraise 
the  weight  of  the  ruling  complained  of. 

[6]  The  exhibition  to  the  Jury  of  a  pocket- 
book  which  belonged  to  the  Injured  i)arty,  a 
pistol  which  was  found  upon  the  scene  of 
the  robbery,  and  certain  playing  cards  that 
were  also  found  there,  was  not  erroneous, 
but  in  connection  with  the  testimony  show- 
ing their  relation  to  the  transactions  they 
were  drcumstances  available  to  the  state  on 
the  Issues  Involved. 

[6]  App^lant's  theory,  as  devdoped  from 
his  testimony,  was,  in  substance  that  while 
In  a  game  of  cards  with  the  Bladfcwdl  broth- 
ers, and  while  two  other  persons  were  pres- 
ent, the  Blackwells  were  the  losers ;  that.  In- 
censed at  the  loss,  they  threatened  to  cause 
the  arrest  of  the  an)ellant  and  bts  companion 
Patterson;  that,  believing  he  was  to  be  ar- 
rested for  gambling,  he  fled  and  threw  away 
his  pistol  and  the  carda  with  which  they  had 
been  playing.  The  ta.<A  that  the  plst(ri  and 
the  cards  were  found  was  ^ved  1^  the 
state,  as  was  also  the  declaration  of  the  ap- 
pellant to  the  officer  who  arrested  him  that 
he  had  thrown  away  his  ptetol.  A^pdlant 
offered  to  testis  to  other  declarations  which 
he  claimed  to  have  made  to  the  officer  at  the 
same  time  that  he  made  the  declarations 
about  throwing  away  the  i^tol.  From  the 
bill  we  take  the  following  quotation; 

"  'Now,  tell  the  jury  what  you  said  with  ref- 
erence to  those  two  fellows  that  was  there 
watching  the  game,'  said  statemeat  having  been 
made  immediate^  after  the  arrest  of  the  de- 
fendants, and  at  the  time  the  Officer  Averitt 
inquired  as  to  the  statement  with  reference  to 
the  pistol,  the  objection  of  the  assistant  dis- 
trict attorney  being  that  said  statement  would 
be  a  statement  made  after  tbe  commission  of 
the  offense,  after  the  defendant  was  under  ar- 
rest, and  would  be  a  self-serving  declaration. 
Said  witness  would  have  stated,  if  permitted, 
that  be  told  the  officer  immediately  after  be  was 
arrested  that  at  the  time  he  was  first  put  un- 
der arrest  he  did  not  get  the  money  from  the 
witness  Blackwell,  but  that  he  won  tiie  same 
in  a  gambling  game,  and  that  there  were  two 
other  persons  present,  and  that  they  had  run 
away,  and  that  if  the  officer  would  pursue  them 
and  bring  them  back  from  the  cut  on  the  railroad 
where  they  were  hiding  they  would  straight- 
en the  whole  matter  up,  and  exonerate  both  of 
the  defendants  from  tbe  charge  of  robbery,  and 
that  he,  tbe  said  Williams,  told  the  officers 
where  these  parties  were,  and  that  he  request- 
ed tbe  officers  to  go  get  Uiem." 

Tbe  court,  in  our  judgment,  was  not  war- 
ranted in  excluding  this  testimony. 

The  statement  of  facts  shows  that  the  offi- 
cer who  arrested  the  appellant  gave  testi- 
mony to  the  fact  that  he  chased  him  quite  a 
dUrtance  before  be  succeeded  In  arresting  him. 


thiit  he  searched  him  and  found  no  pistol, 
but  that  appellant  declared  he  bad  thrown 
his  pistol  away,  and  described  the  plstoL 
Tbe  state,  by  other  testimony,  showed  that 
the  pistol  was  found,  also  the  cards. 
We  quote  our  statute: 

"When  part  of  an  act,  declaration  or  conver- 
sation or  writing  Is  given  in  evidence  by  one 
party,  the  whole  on  the  same  subject  may  be 
Inquired  into  by  the  other,  as,  when  a  letter  U 
read,  all  other  letters  on  tbe  same  subject  be- 
tween the  same  parties  may  be  given.  And 
when  a  detailed  act,  declaration,  conversation  or 
writing  is  given  in  evidence  any  other  act,  dec- 
laration or  writing  which  is  necessary  to  make 
it  fully  understood  or  to  explain  the  same  may 
also  be  given  in  evidence.**    C.  C  P.  art.  811. 

The  construction  of  this  statute  which 
would  support  the  ruling  of  the  court  Is,  In 
our  judgment,  at  variance  with  the  Inter- 
pretation of  it  heretofore  made.  In  the 
Greene  Case,  17  Tex.  App.  406,  the  court,  after 
quoting  the  statute,  says: 

"This  artit^  expands  the  common-law  rule 
with  reference  to  su<'h  evidence.  At  common 
law,  when  a  confession  or  admission  is  intro- 
duced in  evidence  against  a  party,  such  party 
is  entitled  to  prove  the  whole  of  what  be  said 
on  the  subject  at  tbe  time  of  making  such  con- 
fession or  admission.  1  Greenl.  Ev.  SS  201-218; 
Whart.  Or.  Br.  |  688.  Bat  Ihe  above-quoted 
article  does  not  restriet  the  explanatory  act, 
dedaration,  converaaUon,  or  writing  to  the  time 
when  the  act,  dedaratlon,  eonvetaation,  or  writ- 
ing sought  to  be  explained  occurred,  bat  ex- 
tends tbe  mle  so  as  to  rendw  such  acta  vr 
statements  admissible,  if  necessary  to  a  full  un- 
derstanding of,  or  to  explain  the  acts  or  state- 
ments introduced  in  evidence  by.  tbe  adverse 
party,  although  the  same  may  have  transpired 
at  a  different  time,  and  at  a  time  so  remote 
even  as  to  not  be  admissible  as  res  gestie. 

*^1b  article  of  the  Code  has  not  heretofore 
been  considered  and  construed  with  direct  ref- 
erence to  tbe  question  we  are  now  discussing. 
In  the  rase  of  Shrivers  v.  State,  7  Tex.  Ct. 
App.  450,  the  question  was  presented  and  dis- 
cussed, but  without  reference  to  this  article 
of  the  Code.  In  that  case  the  statements  made 
by  the  defendant,  explanatory  of  tbe  statements 
proved  against  him  by  the  state,  were  held  ad- 
missible as  res  geste,  and  the  coort  said:  '^o 
render  such  after  deidarationa  or  statements 
admis^ble  as  explanations,  it  must  appear  that 
they  were  made  recently  after  the  former,  and 
it  most  also  be  obvious  from  the  circumstances 
that  they  are  not  obnoxious  to,  hot  come  within 
the  exceptions  to,  the  general  rule  that  a  party 
cannot  make  evidence  for  himself  either  b;  his 
acts  or  bis  declarBtions.*  The  rule  thus  stated 
would  be  correct  when  applied  to  declarations 
of  the  defendant  offered  in  his  own  behalf  as 
original  evidence,  and  not  in  explanation  of 
statements  or  confessions  proved  against  him 
by  the  prosecntion.  Davis  v.  State,  3  Tex.  Ot. 
App,  91,  and  authorities  there  cited. 

"But,  in  a  case  like  this,  where  the  statements 
offered  are  offered  only  in  explanation  of  de- 
fendant's statemeota  introduced  in  evidence 
against  turn  by  the  state,  we  can  find  no  warrant 
in  .the  statute  for  thus  limiting  their  admissi- 
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billty.  In  BO  far  m  the  language  used  in  the 
opinion  in  SbriTera*  Case  conflicts  with  the  con- 
Btraction  we  now  give  to  the  article  quoted,  the 
same  is  orerroled.  We  are  of  th«  opinion  that 
under  this  artide  the  ststement  of  defend- 
ant made  before  the  inqoest,  if  it  be  neeenar; 
to  make  Ub  eonfeaaion  fnlly  understood,  or  to 
explain  the  same,  was  admissible." 

This  interpretation  of  the  statute  haB  not 
been  questioned  so  far  as  we  are  aware,  but, 
CD  the  contrary,  has  received  frequent  and  ex- 
press sanction.  Pratt  v.  State,  53  Tex.  Cr, 
R.  28&.  109  S.  W.  138;  Smith  t.  State,  46 
Tex.  Cr.  R,  283,  81  S.  W.  »86, 108  Am.  St  Rep. 
9&1 ;  Harrison  t.  State,  20  Tex.  App.  899,  54 
Am.  Rep.  S29;  Raloey  t.  State,  20  Tex.  Appi. 
470;  Galther  t.  State,  21  Tex.  App.  540,  1  S. 
W.  456;  Rogers  t.  State,  26  Tex.  App.  431, 
9  S.  W.  762 ;  Spearman  t.  State.  34  Tex.  Cr. 
R.  281,  30  S.  W.  229 ;  PottS  T.  State,  66  Tex. 
Cr.  R.  47,  118  S.  W.  535. 

The  citation  of  the  authorities  Illustrating 
the  rule  that  the  operation  of  the  statute  Is 
not  restricted  to  declarations  that  are  part 
of  the  res  gestie,  and  would  not,  in  the  In- 
stant case,  be  confined  simply  to  declara- 
tions concerning  the  possession  of  the  pistol, 
but  would  embrace  explanatory  acts  and  dec- 
larations such  as  the  appellant  sought  to  iu- 
trodoce,  as  disclosed  by  the  bill  of  exceptions. 
He  was  by  his  acta,  proved  by  the  state,  put 
upon  explanation  of  the  possession  of  his 
pistol,  his  flight,  his  throwing  the  pistol 
away,  the  presence  of  the  cards,  his  associa- 
tion with  the  Injured  parties,  and  declara- 
tions made  by  htm  at  the  times  set  out  In  the 
bill  ot  exceptions  were  tmch  as  he  was  en- 
titled to  bare  before  the  Jury.  Branch's  Ann. 
Tex.  Penal  Code,  S  92. 

[7]  The  state  assumes  the  position  that  the 
right  of  appellant  under  the  statute  to  In- 
troduce other  declarations  explanatory  of 
those  proved  by  the  state  did  not  accrue,  for 
the  reason  that  those  in  evidence  were  ex- 
culpatofy.  With  ,thl8  view  we  are  unable 
to  concur  either  as  to  the  facts  or  the  law. 
The  exculpatory  character  of  the  proof  of 
flight  and  possession  and  disposal  of  the  pis- 
tol  is  not  apparent,  but  If  this  were  ques- 
tionable It  was  used  to  Incriminate  him,  and 
bla  right  to  Introduce  legitimate  evidence  ex- 
planatory of  it  could  not  be  nullified  the 
claim  €t  the  state  that  the  part  of  the  trans- 
action and  cmversatlon  introduced  by  it  was 
eECulpatory.  Ball«y  t.  State,  40  Tex.  Cr.  B. 
150, 48  8.  W.  102 ;  Dover  v.  State,  81  Tex.  Or. 
R.  S58.  107  S.  W.  192,  and  authorities  there 
dted. 

[S]  The  crltlclsni  of  the  bUI  of  exceptions 
that  the  relevancy  and  the  materiality  of  the 
proffered  testimony  Is  not  thereby  disclosed, 
we  think,  is  not  tenabl&  It  is  required  that 
the  relevancy  and  tide  raat«:iallty  must  ap- 
pear, but  It  is  not  demanded  that,  In  every 
instance,  the  bill  must  so  state  In  terma 
Stanton  v.  State,  42  Tex.  Cr.  R.  271,  59  S.  W. 
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271 ;  Farrar  v.  State,  29  Tex.  App.  253,  15 
S.  W.  719.  From  the  bill  before  us.  It  Is 
made  plain  that  the  ofiBcer  who  arrested  ap- 
pellant, testified  for  the  state  that  appellant 
had  made  Inculpatory  declarations;  and  It 
also  appears  from  the  bill  that  appellant 
sought  to  make  proof  that  the  same  declara* 
tions  were  accompanied  by  others  made  by 
the  appellant  at  the  time,  which  were  ex- 
planatory and  tended  to  obviate  the  injurious 
effect  of  those  proved  by  the  state.  Viewing 
the  UU  in  the  light  of  the  parts  of  the  rec- 
ord which  this  court  Is  bound  to  examine.  It 
becomes  clear  that  the  evidence  excluded  was 
both  relevant  and  material.  This,  thus  ap- 
pearing to  disregard  the  bill,  would  place  an 
arbitrarily  restrictive  construction  upon  the 
law  concerning  bills  of  exceptions  above  a 
reascmable  and  substantial  compliance  there- 
with. Rules  of  procedure  are  made  to  facili- 
tate, not  to  obstruct,  the  admlnistratlcm  of 
Justice,  and  It  has  been  the  practice  of  the 
courts  of  this  state,  in  deciding  questions  as 
to  the  sufficiency  of  hills  of  exceptions,  to  bear 
In  mind  and  apply  this  principle.  Railway  v. 
Pemberton,  106  Tex.  466,  161  S.  W.  2, 168  S.  W. 
126 ;  Farrar  v.  State,  supra ;  Jenkins  v.  State, 
34  Tex.  Cr.  R.  202,  29  S.  W.  1078;  Stanton 
V.  State,  supra;  Robinson  v.  State,  70  Tex. 
Cr.  R  81,  156  S.  W.  212;  Plummer  v.  State, 
86  Tex.  Or.  R.  493,  218  S.  W.  499.  In  reject- 
Ing  the  testlmraiy  referred  to  in  the  bill,  th6 
court,  in  oar  opinion,  fell  into  substantial  er- 
ror, calculated  to  pr^ndlce  tiie  appellant's 
case. 

A  reversal  of  the  Judgment  is  ordered. 


LEWIS  V.  STATE.   (Ne.  6233.) 

(Court  of  Criminal  Appeals  of  Texas.  May  1^ 

1921.) 

1.  Homiolde  ^»309<4)— Charge  oa  masslasoh- 
ter  proper,  where  there  it  evMeiet  Irani 
which  Jary  may  deduoe  ftarilto. 

If  there  Is  evidence  which,  however  weak 
or  inconclusive  It  may  seem  to  the  court,  tends 
to  prove  facts  from  which  the  jury  may  de- 
duce a  finding  of  manslaughter,  it  is  error  to 
fail  to  charge  on  it. 

2.  Homloirie  «3»309(6)  —  Special  ebarfe  oa 
masslasghter,  raquestsd  by  tfefoadut,  Inssr- 
reet. 

In  a  prosecution  for  murder,  special  charge 
requested  by  defendant  on  manslaughter  Aefd 
incorrect;  it  embracing  a  daase  telling  the  Jury 
that  insulting  words  of  the  person  killed  toward 
a  female  relative  was  "adequate  cause,"  while 
there  was  no  testimony  justifying  such  a  charge, 
etc 

3.  Homldils  <»»49— Epithet  "sob  of  a  bitch" 
does  not  support  a  charge  oa  nanslaughter. 

The  language  used  by  deceased  In  calling  de* 
fendant  a  "son  of  a  bitch"  will  not  support  • 
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charge  oo  manslaaghter  that  iiisultinff  words 
to  a  female  relative  vaa  adequate  eaoae. 

4.  HonicMa  »»80»(  I )— Pnpar  etarga  oo  ua- 
alaaghtar  ntllaad. 

In  a  proeecution  for  homicide,  held,  the 
jury  should  have  been  charged  that  if  the  con- 
duct and  language  of  deceased,  or  deceased  and 
his  son,  cither  alone  or  in  connection  with  any 
previous  abuse  or  assault  by  deceased,  on  de- 
fendant, aroused  in  defendant's  mind  such  a 
degree  of  anger,  rage,  resentment,  or  terror  aa 
rendered  him  Incapable  of  cool  reflection,  and 
the  facts  and  drcumstancea  were  sufficient  to 
have  produced  anch  state  of  mind  in  a  person 
of  ordinary  temper,  there  was  adequate  caase, 
and,  if  the  killing  occurred  under  such  circum- 
stances, defendant  was  guilty  of  man  slaughter, 
unless  he  was  acting  in  seU-defoiae. 

5.  HoRildde  «=3'309(2)»ls8ua  of  nanslaiBhter 
beooHie*  partiaent,  whara  It  la  claimed  klll- 
|R|  raaalted  freM  flgkt. 

If  the  case  is  one  «Uier  «t  murder  or  per- 
fect self-defense,  it  is  not  error  to  fail  to 
charge  on  manslaughter;  but  where  the  case 
becomes  involved  from  the  issues  raised,  and 
it  is  claimed  the  hilling  resulted  from  a  fight, 
and  the  facts  of  its  inception  or  progress  be- 
come controverted  issues  raising  the  question 
of  self-defense,  the  issue  of  manslaughter  al- 
most universally  becomes  pertinent. 

6.  Homldde  9=»300{2)— Instraetloa  oa  appear- 
8Boe  of  danger  to  defendant  erroneoas. 

In  a  prosecution  for  murder,  special  charge 
requested  by  defendant  on  the  matter  of  the  ap- 
pearance of  danger  as  viewed  from  defendant's 
standpoint  held  improper,  as  tending  to  convey 
the  idea  that  the  whole  transaction,  the  whole 
case,  should  be  viewed  from  defendant's  stand- 
point; It  ia  only  the  question  of  the  appear- 
ance of  danger  that  must  be  viewed  from  de- 
fendant's standpoint. 

7.  Hoailolde  <^t  16(1)— Defendant  had  right  to 
aet  on  appearances  In  own  defease. 

If  it  appeared  to  defendant  charged  with 
murder,  viewing  it  from  bis  standpoint,  from 
the  acts  or  words  coupled  with  ttt  acts  of 
deceased  and  defendant's  other  assailants,  that 
his  (defendant's)  life  was  In  danger,  he  had  a 
rlg^t  to  act  on  audi  appearances  in  Us  own 
defenaa. 

9.  Criminal  law  ^(=»789(3)— Instmotton  erro- 
neous as  omitting  element  of  conviction  of 
Jury  beyond  reasonable  donbt. 
In  a  prosecution  for  murder,  charge  that,  if 
Jury  found  from  the  evidence  that  defendant  un- 
lawfully and  with  malice  aforethought  liilled 
deceased,  to  find  him  guilty  of  murder,  heM  er- 
roneous, as  not  telling  the  jury  that  they  must 
so  find  from  the  evidence  beyond  a  reasonable 
doubt. 

9.  Homicide  «=a308(  i )— Elements  of  offense  of 
murder  stated;  may  be  embraeed  la  diarga. 

W'hpre  manslaughter  and  self-defense  are 
issues,  the  jury  must  find  three  things  beyond 
a  reasonable  doubt  before  they  are  warranted 
in  convicting  for  murder:  First,  that  accused 
acted  with  malice  aforethought;  second,  that 
the  killing  did  not  occur  under  drcumstancea 


reducing  the  offense  to  manslaughter;  and, 
third,  l^at  accused  was  not  acting  in  self-de- 
fense, and  such  matters  may  be  embraced  In 
the  dause  of  the  charge  submitting  murder. 

10.  Criminal  law  «=»762(5)  —  InstrwiUen 
against  verdict  by  lot  not  errouoas,  aa  oei- 
veying  Impression  court  was  of  opinion  da- 
fondant  would  be  oonvloted. 

In  a  prosecution  for  murder,  instruction 
that  the  question  of  defendant'a  guilt  must  not 
be  determined  by  lot  or  chance,  and,  in  case  Of 
conviction,  the  ininldunent  must  not  be  deter* 
mined  in  any  audi  manner,  Aeld  not  emur  as 
conveying  the  impression  tibe  court  was  of  the 
opinion  defendant  would  be  convicted. 

11.  Criminal  law  «s»448(8)— Tattlmoay  as  tt 
coaditlon  of  sooim  of  kllllaa  Inadmfaalbia  as 
eondaslOR, 

In  a  prosecution  for  murder,  teaUmony  of 
witnesses  for  defendant,  after  describing  the 
appearance  of  the  surroundii^s  at  the  scene  of 
the  killing,  as  to  what,  in  their  opinion,  the 
tracks,  heel  prints,  and  tearing  down  of  the 
corn  stalks  indicated,  was  inadmissible  as  an 
opinion  and  conclusion,  not  coming  under  the 
classification  of  a  ahorthand  rendering  of  the 
facta. 

Appeal  from  District  Court,  Guadalupe 
County;  M.  Kennon,  Judge. 

Monroe  Lewla  was  convicted  of  mnrder, 
and  he  appeala  Judsmoit  ravened,  and 
cause  remanded. 

Wurzbach  &  Wirtz,  B.  S.  Terrell,  and  Di- 
brell  &  Mosheim,  all  of  Seffuin,  for  appellant 

R.  H.  HamUton,  Aast  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  Appellant  was  ccniTlcted  of 
the  murder  of  Clarence  Hafliewa,  and  Ua 
punli6bmait  aasessed  at  40  years'  oonftatement 
in  the  praltmtiary. 

The  court  declined  to  ^rge  on  manaUogb- 
ter.  Tiooely  objecttona  wore  urged  becanae 
of  this  omission,  and  a  qietial  charge  on  tbe 
subject  presented,  whldi  ma  r^sed. 

[1]  All  the  parties  to  tfala  bomidde  wne 
negroes.  Tbe  tremble  resulting  In  tbe  killing 
arose  over  a  dl^te  between  appellant,  on 
the  one  band,  and  tbe  deceased,  Clarence 
Matbews.  and  his  son,  Ewart,  on  the  other, 
over  the  manner  In  which  the  Mathewses 
were  gathering  com.  Cleveland  Williams  was 
assisting  in  gathering  com.  He  was  in  sight 
of  the  parties,  and  t^tified  about  tbe  killing, 
but  claims  not  to  have  heard  what  was  said 
between  them.  Ewart  Mathews  was  the  main 
state's  witness.  His  and  Williams'  testlmtmy 
make  a  case  of  unprovoked  murder,  with  no 
semblance  of  either  manslaughter  or  self-de- 
fense, in  which  Clarence  Mathews  was  killed, 
and  Ewart  Matbews  shot  and  severely  wound- 
ed by  appellant  Appellant  was  dependent 
almost  wholly  on  his  own  testimony  for  the 
contention  that  tbe  issue  of  manslaughter 
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was  In  tii«  case.  If  any  evidence  raised  the 
Issue,  tbe  determination  of  It  passed  from  the 
court  to  tbe  Jury,  under  appropriate  iostruc- 
ttona.  "In  a  doubtful  case  tbe  diarge  on 
manslaughter  should  be  glTen."  Pickens  t. 
Stata,  S6  Tex.  Cr.  B.  602,  218  S.  W.  755;  Mc- 
Laogblln  T.  State,  10  Tex.  App.  359;  Amwine 
T.  State,  49  Tex.  Gr.  B.  6»  00  S.  W.  39.  "After 
all  tbe  evidaice  Is  In,  If  ft  Is  queatlonaUe  In 
the  court's  mind  as  to  whether  tbe  issue  of 
mansUugbter  is  raised.  It  diould  be  resolved 
In  the  defendant's  fitvor,  and  the  matter 
passed  to  the  Jury."  Steeg  t.  State,  225  B.  "W. 

Tbe  rabetaiKe  of  s^ppellanfB  testimony  Is: 

"That  on  the  moniing  of  the  killing,  the  de- 
ceased, hlB  son,  and  WiUiams  were  in  one  part 
of  defendant's  cornfield,  gathering  com  for 
defendant's  landlord.    That  preriouBly  there 
had  been  ao  agreement  between  defendant  and 
tbe  deceased  as  to  the  manner  of  dividing  the 
com.   That  a  few  days  before  the  killing  de- 
ceased and  1^  son.  In  gadiering  another  portion 
of  the  com,  made  a  mistake  In  dividing  the 
rows.   That  on  the  morning  of  the  killing  de- 
fendant had  prepared  to  haul  a  wagon  loan  of 
watermelons  from  bis  home  to  San  Marcoa, 
and  bad  hitched  his  mules  to  the  wagon,  and  di- 
rected his  boy  and  a  woman  by  tbe  name  of 
^ie  Saffold  to  drive  the  wagon  along  the 
taming  road  through  the  field,  toward  tbe 
premises  of  Mr.  Scbeibe,  where  be  had  engaged 
to  deliver  some  watermelons  en  route  to  San 
Marcos.   That  he  went  in  a  different  direction 
a  potato  patch  to  get  Us  pistol  that  he  had 
dropped  there  the  ni^t  previous,  and  went 
from  that  place  to  the  norUiwest  comer  of  the 
cornfield  to  examine  where  tbe  corn  had  been 
gathered,  to  ascertain  if  It  bad  been  gathered 
according  to  the  previous  agreement   He  was 
a  distance  of  aboat  150  yards  from  deceased 
and  his  son,  inspecting  the  rows,  and  did  not 
invite  deceased  and  bii  son  to  assist  him  in 
making  tbe  inspection,  bat  ttuit  deceased's  son 
first  came  to  where  he  was  and  ingtdred  of  him 
whst  the  trouble  was.  That  defendant  inform- 
ed deceased's  son  that  a  mistake  had  been  made 
tbere,  as  had  been  made  in  tbe  other  field,  but 
DO  angry  words  passed  between  them,  and  that 
in  a  few  minutes  tbe  deceased  voluntarily  got 
from  the  wagon  which  be  was  driving  and  came 
over  to  the  place  where  defendant  and  deceas- 
ed's son  were  examining  tbe  rows  that  bad  been 
gathered  and  those  that  had  been  left  nngath- 
sred,  and  in  an  insoltinf  way  addressed  defend- 
•Bt  That  one  word  led  on  to  another,  and  that 
deceased  cursed  defendant  and  called  him  a 
Uack  son  of  a  bitch,  and  attempted  to  strike 
defendant  vrith  his  fist.   That  thereupon  a  dif- 
ficulty ensued  between  defendant,  deceased,  and 
deceased's  son,  and  that  defendant  w&s  assault- 
ed by  both  deceased  and  bis  son,  was  struck 
^th  an  az  handle  by  the  son  of  deceased,  and 
St  tbe  very  time  the  deceased  was  shot  both 
deeesied  and  his  son  were  attempting  to  com- 
mit B  battery  upon  defendant."  That  while  tbe 
assaults  were  being  mode  on  him  he  was  trying 
to  get  his  pistol  out,  but  deceased  fired  at  ap- 
pellant before  he  succeeded  in  getting  bis  pis- 
tol, and  that  when  he  did  secure  it  he  shot  both 
decessed  and  his  son. 


Bvldence  was  Introduced  tending  to  show 
that  at  the  place  where  tbe  difficulty  started 
tbere  were  Indications  that  a  struggle  or 
scuffle  bad  occurred,  com  and  weeds  being 
mashed  down,  and  footprints  all  about,  ^e 
state  combated  this  by  showing  that  many 
parties  bad  been  walking  about  tbe  place  be- 
fore the  observations  were  made.  Appellant 
also  testified  that  on  a  prior  occasion,  about 
cotton  chopping  time,  deceased  bad  charged 
him  with  not  carrying  out  bis  contract  about 
tbe  crop,  bad  cursed  him,  and  threatened  an 
assault  upon  him  with  a  monkey  wrench,  if 
he  did  not  get  the  money  and  pay  a  small 
amount  be  owed  deceased  \^  Saturday;  that 
appellant  got  the  money,  paid,  deceased,  and 
that  matters  moved  alimg  fairly  well  until 
tbe  trouble  came  up  about  flu  oom. 

We  Iiare  glvoi  more  In  detail  the  evidence 
of  appellant  than  of  the  state,  because  it  is 
to  tbe  former  we  must  look  to  deterndne 
whether  qanidangtater  rtioald  have  been  sub- 
mitted. The  court  does  not  determine  tbe 
weigbt  ot  the  testimony,  nor  wbetbo-  It  Is 
true  or  lalae,  in  concluding  whether  to  sob- 
mit  mandau^ter.  His  only  duty  Is  to  ascer- 
tain if  any  evidence  raises  tbe  issue,  regard* 
less  of  what  be  may  think  of  Its  cogency. 

*?f  there  is  evidence  which,  however  weak  or 
incbndasive  it  may  seem  to  tiie  court,  tends  to 
prove  facts  from  which  the  Jury  may  dednee  a 
finding  «F  manalanAter,  it  Is  error  to  fall  to 
diarge  on  it"  Branch's  Criminal  Law,  {  5M, 
and  a  collation  ct  anthoritiea  anpporting  the 
text  quoted. 

As  was  tersely  stated  by  Judge  Lattlmore 
in  the  Steen  Case,  supra: 

"The  causes  named  in  our  statute  as  adequate 
to  reduce  a  homicide  to  manslaugbter  are  well 
understood  to  be  instances,  and  not  limitations." 

The  jury  had  tbe  right,  and  It  was  tibeir 
province,  to  believe  any  part  of  the  testimony 
of  appellant  or  any  other  witness,  which  to 
them  seemed  reasonable,  and,  on  the  other 
hand,  to  reject  all  or  any  part  to  which  they 
did  not  give  credence.  The  Jury  evidently 
rejected  appellafit's  testimony,  in  whidi  be 
claims  that  deceased  shot  at  him  before  he 
killed  deceased.  Having  found  against  appel- 
lant on  the  Issue  of  self-defense,  they  stUl 
bad  a  right  to  believe  that  deceased  and  bis 
son  made  an  assault  on  appellant,  and  that 
the  three  of  them  became  engaged  In  a  fight 
and  struggle,  and  from  this  alone,  or  In  con- 
nection with  previous  abuse  and  assault  with 
the  monkey  wrendi,  appellant's  mind  became 
so  Inflamed  from  anger,  rage,  resentment,  or 
terror  as  to  render  blm  Incapable  of  cool  ro- 
flectlon,  and  that  the  facts  and  drcumstancea 
were  suffidcnt  to  produce  such  a  state  of  mind 
In  a  person  of  ordinary  temper.  If  they 
should  have  reached  sudi  a  con<duslon  from 
the  evidence,  no  rule  la  given  them  In  the 
charge  directing  tbem  what  to  do  under  sndi 
a  finding. 
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[2-4]  We  do  not  believe  the  special  charge 
requested  by  appellant  on  manslaughter  was 
correct.  It  embraced  a  clause  telling  the  Jnry 
that  "insulting  words  of  the  person  killed  to- 
wards a  female  relative,"  etc,  was  "adequate 
cause,"  We  find  in  the  record  no  testimony 
justifying  such  a  charge.  If  it  was  predi- 
cated on  the  evidence  that  deceased  called  ap- 
pellant a  "son  of  a  bitch,"  it  was  not  the  law. 
It  has  been  held  such  language,  however  ob- 
noxious it  may  be,  will  uot  support  such  a 
charge.  Authorities  collated  under  section 
505,  Branch's  Criminal  Law.  But  such  lan- 
guage, in  connection  with  other  things,  might 
be  "adequate  cauae"  under  article  1180,  P.  C, 
providing: 

"By  th«  expresBioQ  'adftquate  cause*  it  meant 
fluch  aa  would  commoDly  produce  a  degree  of 
anger,  rage,  resentment  or  terror  in  a  person  of 
or^nary  temper  sufficient  to  render  the  mind 
incapable  of  cool  refiection." 

If  the  evidence  ralsra  an  lasoe  of  ta.ct  bm  to 
sometbine  wbich  article  1132,  P.  0^  expressly 
makes  "adequate  cause,"  such  aa  a  blow  caus- 
ing pain,  the  jury  ou^t  to  be  told,  if  they 
find  It  did  occur,  It  would  be  adequate  cause; 
and  where  the  facts  are  invtdved  it  is  always 
proper  to  submit  a  general  dharge  In  addition 
thereto.  We  believe  in  the  Instant  case  tbe 
jnry  ought  to  have  been  told,  in  some  appro- 
priate way,  that  if  the  eondact  and  language 
of  deceased,  or  deceased  and  his  son,  either 
alone  on  In  connection  with  any  previous 
abuse  or  assault  by  deceased  upon  appellant, 
aroused  in  his  mind  such  a  degree  of  anger, 
rage,  resentment,  or  terror  as  rendered  him 
incapable  of  cool  reflection,  and  they  believe 
the  facts  and  circumstances  were  sufficient  to 
have  produced  such  state  of  mind  in  a  person 
of  ordinary  temper,  then  tbe  same  would  be 
"adequate  cause,"  and  If  the  kUUng  occurred 
UDder  such  circumstances  tbe  appellant  would 
be  guilty  of  manslaughter,  unless  he  was  act- 
ing in  self-defense. 

[5]  "If  the  case  Is  either  murder  or  perfect 
self-defense,  it  la  not  wror  to  fail  to  c^rga 
on  manslaughter"*  (Branch's  Qrim,  Law,  i  505, 
and  collated  authorities)  but  where  the  case 
becomes  Involved  from  the  issues  raised,  and 
it  is  claimed  the  killing  resulted  from  a  fight, 
and  the  facts  of  its  inception  or  progress,  be- 
come controverted  issues  raising  the  question 
of  self-defense,  it  is  a  rare  instance  wh^e  the 
Issue  of  manslaughter  does  not  also  become 
pertinent.  Steen  v.  State,  225  S.  W.  529; 
Washington  v.  State,  68  Tex.  Or.  K.  589,  151 
S.  W.  819;  Menefee  v.  State.  67  Tex.  Cr.  R. 
201,  149  S.  W.  138;  Pickens  v.  State,  86  Tex. 
Cr,  R.  662,  218  S.  W,  755;  Arnwine  v.  State, 
49  Tex.  Cr.  B.  6,  90  S.  W.  39. 

Upon  the  issue  of  self-defense  the  court 
charged  that  if  deceased  had  shot  at  appel- 
lant with  a  pistol,  or  If  deceased's  son  was 
striking,  or  was  in  the  act  of  striking  appel- 
lant with  an  ax  handle,  he  should  be  acquit- 
ted. Exception  was  reserved  to  this  diarge 


as  being  too  restrictive.  In  that  it  singled  out 
certain  things  under  which  the  jury  might  ac- 
quit, but  failed  to  enumerate  all  the  facts  and 
circumstances  shown  by  the  evidence,  or 
which  the  evidence  tended  to  show,  as  auUior- 
izing  the  appellant  to  act  in  self-defense. 

The  court  did  not  charge  on  appearance  of 
danger  as  viewed  from  appellant's  standpoint, 
and  a  special  charge  was  requested  on  thkt 
subject  as  follows: 

"In  this  case  the  court,  at  defendant's  re- 
quest, instructs  the  jury  as  follows:  In  con- 
sidering the  action  of  the  defendant  at  the  time 
of  the  killing,  you  wSl  consider  the  same  in 
the  light  of  facts  and  circumstances,  as  you  be- 
lieve from  tbe  evidence,  they  appeared  to  the 
defendant  at  the  time  of  the  killing,  and  to  the 
defendant  alone,  and  not  from  any  other  stand- 
point, and  determine  from  tbe  evidence wbatwere 
the  appearances  to  the  defendant  and  what  the 
standpoint  of  the  defendant  was,  and  in  what 
light  he  in  fact  did  view  the  facts  and  circum- 
stances at  the  time.  And  if  you  believe  from 
the  evidence  the  defendant,  bo  viewing  the  facta 
and  circumstances  believed  his  life  in  danger, 
or  his  person  in  danger  of  serious  bodily  injury 
from  deceased,  or  from  any  other  person  pres- 
ent and  acting  with  deceased,  shot  and  killed 
the  deceased,  yon  will  aeqtdt  the  defendant." 

Tbe  court  refused  to  give  tba  dmrg»,  and 
exception  wajs  reserved.  The  two  assign- 
ments last  above  mentioned  may  be,  treated 
together.  The  writer,  from  experience,  knows 
tlutt  where  a  case  is  developed  by  witnesses 
of  tiie  character  reUed  ou  by  tbe  state  and 
defendant  In  this  case,  the  issues  are  often 
not  clearly  drawn;  the  trial  court  has  mudi 
difficulty  in  determining  what  Issues  are 
raised,  and  tbe  Jury  in  finding  which  are  es- 
tablished; mndi  testimony  may  be  rejected 
by  the  jury,  because  not  comporting  with 
human  eqterteuoe  generally;  therefbre  the 
frequent  necessity  of  the  trial  jndge  resorting 
to  a  g^eral  submission  of  the  varlons  issoos. 
The  jury  had  a  right  to,  and  from  the  verdict 
evidently  did,  disregard  a^llant's  testimony 
that  deceased  shot  at  him,  and  that  his  (de- 
ceased's) son  struck,  or  was  striking,  appel- 
lant with  an  ax  handle,  because  they  w«e  told 
if  tbe  killing  occurred  under  those  drcnnoh 
stances  th^  should  aoqnlt.  The  jury  found 
that  appellant  was  In  no  actual  danger  of  suf- 
fering death  or  serious  bodily  injury.  If  no 
other  issue  than  actual  attack  and  danger 
was  in  the  case,  there  was  no  error  in  the 
charge  given  or  the  one  refused.  While  tbe 
jury  evidently  disbelieved  appellant's  theory 
of  the  attack  upon  him  with  a  pistol  and  ax 
handle,  yet  there  was  evidence  from  which 
they  could  have  found  that  deceased  bad  pre- 
viously ill-treated,  cursed,  assaulted,  and 
threatened  appellant  They  could  have  found 
that  a  struggle  and  fight  occurred  at  the  time 
of  the  killing ;  that  both  deceased  and  his  son 
were  engaged  in  it  as  against  appellant;  that 
he  was  contmding  against  more  than  one  as- 
sailant, thon^  perhaps  they  were  not  arinedf 
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If  80,  be  hmd  a  rt^t  to  act ,  victlns  for  murder:  (a)  That  the  accused  act- 


as  he  claimed, 
upon  the  hostile  demonstration  of  eltlier  or 
t>oth. 

If  It  did  happen  In  such  wise,  bow  did  It 
look  to  appellant  at  the  time?  His  theory 
was  that  deceased  and  his  son  had  failed  to 
gather  one  field  of  com  according  to  agree- 
ment, and  had  promised  to  correct  It  when 
they  gathered  the  field  where  the  killing  oc- 
curred; that  upon  going  t9  where  they  were 
at  work,  and  checking  up  the  rows,  he  found 
they  not  only  had  not  corrected  the  other  er- 
ror, but  were  further  violating  their  contract, 
and  made  a  Joint  assault  upon  him  when  he 
remonstrated  with  them,  and  threatened  to 
go  to  law  alMut  their  differences.  The  affair 
may  not  have  happened  that  way,  and  the 
jury  may  have  so  found;  but  they  should  have 
been  told  what  the  law  was  In  event  they  did 
adopt  even  a  part  of  appellant's  theory.  Un- 
der article  1105,  subd.  1,  P.  O.,  we  beUeve^ 
under  the  facts  of  this  case,  the  Jury  should 
have  been  told,  If  from  the  acts  of  deceased 
and  his  son,  or  from  the  acts  of  either  or 
both  of  them,  or  if  from  the  words  of  either 
or  both  of  them,  coupled  with  the  acts  of 
either  or  both.  It  reasonably  appeared  to  ap- 
pellant as  viewed  ftvm  his  standpoint  at  the 
time  from  all  the  facts  and  circumstances 
within  his  knowledge,  that  he  was  In  danger 
of  losing  his  life,  or  suffering  serious  bodily 
Injury  at  the  hands  of  either  or  both  of  them, 
and  he  killed  deceased  under  such  droum- 
stances,  he  should  be  acquitted. 

[•,7]  We  cannot  ^ve  our  unqualified  In- 
dorvnnent  to  the*  special  requested  charge 
copied  above.  It  may  Hot  have  been  so  de> 
signed,  but  It  rather  tends  to  convey  the  Idea 
that  the  whole  transaction,  the  whole  case, 
should  be  viewed  from  the  standpoint  of  the 
defendant.  There  are  expressions  In  some  of 
the  opinions  wblch  would  authorize  su<^  a 
ctHiclusion ;  but  It  is  our  understanding  of  the 
law  that  it  is  the  question  of  the  anwarance 
of  danger  that  must  be  viewed  from  the  de- 
fendant's standpoint  If  it  appeared  to  appel- 
lant, Tleving  It  from  bis  standpoint,  from 
the  acta,  or  words  coupled  with  the  acts  of 
his  assailants,  that  bis  life  was  in  danger,  be 
bad  a  right  to  act  on  these  appearances. 
Swain  T.  State,  4S  Tex.  Cr.  R.  108.  86  S.  W. 
836. 

[I,  I]  In  the  fifth  paragraph  of  the  court's 
charge  the  Jury  were  told,  in  substance,  If  they 
found  from  the  evidence  that  defendant  nn- 
lawfully  and  with  malice  aforethought  killed 
Clarice  Mathews,  to  find  him  guilty  of  mur- 
der. The  <^rge  Is  attacked  because  It  does 
not  tell  the  Jury  they  must  so  find  from  the 
evidence  "beyond  a  reasonable  doubt."  The 
criticism  Is  well  taken.  The  error  was  doubt- 
less the  result  of  as  oversight.  In  view  of 
another  trial  we  would  suggest  that  where 
manslaugtiter  and  self-defense  are  issues  the 
turj  most  find  three  things  beyond  a  reasoiir 
able  donbt  before  they  are  warranted  in  con- 


ed with  malice  aforethought;  (b)  that  tiie  kill- 
ing did  not  occur  under  drcunurtancee  which 
would  reduce  the  oBenBe  to  manslan^ 
ter;  (c)  and  that  accused  was  not  acting  In 
self-deffmse.  It  Is  always  proper  to  embrace 
them  in  the  clause  submitting  murder,  sub- 
stantially telling  the  Jury,  if  they  find  from 
the  evidence  beyond  a  reasonable  doubt  that 
accused,  with  malice  aforethought  killed  de- 
ceased, and  that  he  was  not  acting  under  the 
(nflnence  of  sudden  passion  aroused  from  an 
adequate  cause,  and  that  be  was  not  acting  In 
self-defense,  they  would  find  him  guilty  of 
murder, 

[10]  The  court  charged  tbe  Jury: 

"Tou  are  further  infttructed  that  the  question 
of  the  guilt  of  the  defendant  must  not  be  deter- 
mined by  lot,  or  in  any  manner  by  chance;  and 
in  case  of  convIctloD  the  punishment  to  be  aa- 
Bessed  mast  not  be  determined  in  any  suA  man- 
ner." 

Exception  was  reserved  to  the  forgoing 
charge  on  the  ground  that  it  conveyed  to  the 
Jury  the  Impression  that  the  court  was  of  the 
opinion  that  defendant  would  be  convicted, 
and  in  what  manner  the  punishment  shall  be 
determined.  We  cannot  agree  that  the  chai^ 
Is  subject  to  snch  construction.  We  must  as- 
sume that  the  jurors  were  ordinarily  intelli- 
gent dtlsms;  otherwise  they  ought  not  to 
have  been  on  the 'Jury.  They  knew  from  the 
banning  of  tbe  trial  to  its  dose  Oat  the 
main  Issue  was  to  det«nnlne  whether  accused 
was  gntlty;  that  was  tbe  question  around 
whldi  ail  the  evidence  revolved,  uid  tbe  court 
told  them  that  question  must  not  be  detei> 
rained  by  chance  or  lot,  and  then  in  effect 
.said,  "Zf  yon  find  he  Is  guilty,  you  must  not 
determine  tbe  ptmlshment  In  that  manner.** 
Tbe  jury  knew  hefdretaand  that  etm^ction 
must  be  followed  by  punishment,  and  tbe 
court  properly  admonished  tbem  what  to 
avoid  in  fixing  It. 

[11]  An  issue  was  joined  between  the  state 
and  accused  as  to  whether  the  condition  of 
tbe  ground  and  v^tatlcm  at  the  place  of  the 
killing  was  the  result  of  a  scuffle  during  tbe 
difficulty,  or  was  caused  by  people  tramping 
around  there  after  the  killing.  Witnesses  for 
appellant  after  describing  the  appearance  of 
the  surroundings,  were  asked,  "What,  In  your 
opinion,  did  the  tracks,  heel  prints,  and  tear- 
ing down  of  the  com  stalks  Indicate?"  Tlie 
state  objected  because  it  was  calling  for  an 
opinion  and  conclusion  of  the  witnesses.  The 
objection  was  sustained.  If  permitted  they 
would  have  answered  that  It  Indicated  a 
scuffle  there  on  the  ground.  We  hardly  think 
this  would  come  under  a  "shorthand"  render- 
ing of  the  facta.  In  most  cases  where  that 
rule  has  been  Invoked  the  witness,  in  an  ef- 
fort to  describe  a  thing  or  condition,  used  the 
expression  complained  of  to  describe  It  Here 
the  very  issue  for  the  Jury  was,  "What  caused 
tbe  conditions?"  and,  after  baving  otherwise 
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described  It,  It  is  Bon^t  to  hare  tbe  witness 
express  bis  opinion  and  draw  his  conclusion 
as  to  what  caused  it  We  think  it  was  g<^K 
further  than  the  rule  authorizes,  and  would 
have  been  permitting  the  substitution  of  tbe 
witness'  oonduslon  for  that  of  tbe  Jury*  A 
correct  role  of  evidence  should  work  for  or 
against  the  state  and  accused  alike.  If  the 
accused  could  properly  have  titclted  sndi  an 
answer,  th«i  with  equal  propriety  a  states 
witness  could  have  testified  that  be  obeerred 
the  ondltioiist  and  in  bis  <^nlon  th^  were 
otnsed  by  people  walking  about  the  idaoe  aft- 
er the  killing.  Tbe  July  would  have  been 
called  upon  to  determine  which  witness*  opin- 
ion was  entitted  to  most  wdght,  Instead  of 
reaching  their  own  concdndon  fnnn  tba  de- 
scription given. 

The  other  qnestious  raised  by  Mils  of  exaep- 
ttons  will  not  likely  occur  on  anottier  trial, 
and  are  not  discoased. 

For  the  errors  pointed  out,  tbe  Judgment 
most  be  reversed,  and  the  cause  remanded. 


.    RAINEYv.  STATE.   (No.  5926.) 

(Court  of  Criminal  Appeals  of  Texas.   May  11, 
1921.    Bebearins  Denied  June  1.  1921.) 

1.  Indictment  and  Information  «=3l i0(3l)— In- 
dictment for  pessassisg  Intoxloants  sufflclent, 
though  not  using  expressles  "bad  In  his  pet- 
session." 

An  Indictment,  chargiDg  that  defendant  "did 
posseag"  intoxicatiDS  Uquor  not  for  mechanical, 
«tc.,  purposes,  in  violation  of  the  Dean  Act, 
was  sufficient,  though  not  using  the  expression 
"bad  in  his  possession." 

2.  CrlmisaJ  law  «=9696{2)— Answer  of  witness 
In  liquor  proseeutlon  held  to  have  required 
motion  to  strike  rather  than  objection. 

In  a  prosecution  for  having  Id  possession 
intoxicating  liquor  not  for  medical,  etc.,  purpos- 
es, where  the  state's  attorney  salced  a  witness, 
"What  first  attracted  your  attention  to  the 
defendant?"  and  the  witness  answered,  "I  was 
standing  at  tbe  fountain,  watching  for  him," 
etc  if  such  answer  was  objectionable,  tbe  prop- 
er procedure  wonld  have  required  motion  to 
Strike  it  out  as  tmresponslve,  and  objection  to 
the  question  asked  was  not  wdl  taken. 

3.  Criminal  law  «s>l I70i/2(l)— Witnesses 
240(4)— QnestloB  held  not  leading  or  barnful 
Is  defendant. 

In  a  prosecution  for  having  In  possession 
intoxicating  liquor  not  for  medical,  etc.,  purpos* 
cs,  question,  "Did  any  liquor  come  into  your 
hands  by  anybody?"  was  not  leading  and  did 
not  contain  matter  harmful  to  defendant. 

4.  Criminal  law  4=3»l I69< l)~Testlmony  held 
not  prejsdielal  as  conveying  Impression  de- 
lendaat  engaged  la  selling  llqaor  found  in 
possession. 

In  a  prosecution  for  having  in  possesion 
intoxicating  liquors  not  for  medical,  eta,  pur- 


poses, In  violation  of  the  Dean  Act,  wbers 
state's  counsel  exhibited  to  a  witnesa  two  bot- 
tles, a  funnel,  and  a  glass  Jug,  and  asked  bim 
what  was  the  size  of  the  bottle  at  the  mouth, 
and  the  witness  answered.  "Just  a  little  bit 
larger  than  the  little  end  of  tbe  fnnnel,*'  mch 
answer  was  not  prejudicial,  as  conveying  the 
impression  that  defendant  was  selling  tbe  liq- 
uor fonnd  in  his  possession;  it  being  necessary 
that  the  possession  of  the  accused  be  for  some 
purpose  other  than  that  excepted  by  statute. 

5.  Criminal  law  «=»459— Testimony  ef  wltasss- 
ss  that  defendaat  had  whisky  adnlsalhlft 

la  a  prosecution  for  faavii^  in  possession 
Intoxicating  liquors  not  for  medical,  etc^  pur- 
poses, in  violation  of  the  Dean  Act,  testimony 
of  a  state  witness,  who  saU  he  was  acquainted 

with  the  smell  of  whish;  and  had  smelled  loU 
of  it,  that  the  bottles  taken  from  defendant's 
car,  from  tbeir  odor,  contained  whisky,  and  tes- 
timony of  another  witness,  who  said  be  had 
not  much  experience  with  whisky,  but  that  in 
his  Judgment  that  shown  him  was  whlslqrt  was 
also  admissible. 

6.  Criminal  law  ^1091(10}— Bill  of  excep- 
tions to  admission  of  svldsnce  most  show  mer- 
itorious ground  of  objections^ 

When  objections  are  made  to  evidence,  the 
bill  setting  tbem  forth  must  show  affirmatively 
not  only  the  grounds  of  objections  stated,  but 
enough  facts  to  make  it  reasonably  apparent 
that  such  objections  are  meritorious. 

7.  Crimlnri  law  «==>406(7)— Statement  of  de- 
fendant bootlegger  to  sheriff  admissible  ts 
show  Intent. 

In  a  prosecution  for  having  in  possession 
intoxicating  liquor  not  for  medical,  etc.,  par- 
poses.  In  violation  of  the  Dean  Act,  testimoajr 
as  to  defendants  conversation  with  the  sheriff 
after  his  arrest,  and  defendant's  makizig  bond, 
in  which  defendant  stated,  in  response  to  whst 
was  said  by  tbe  sheriif,  that  he  <Ud  not  deny 
having  liquor  in  bis  possession,  but  made  his 
mistake  by  being  caught  with  it,  held  admissl- 
ble  as  bearing  on  the  question  that  the  liquor 
was  possessed  for  an  unlawful  purpose,  as  wis 
his  statement  that  he  drank  too  much. 

8.  Criminal  law  «s>459— Testimony  ef  witaess 
that  bottles  contained  homemade  whhky  ad- 
missible. 

In  a  prosecution  for  having  in  possession 
iutoidcating  liquors  not  for  medical,  etc.,  pur- 
poses, in  violation  of  the  Dean  Act,  testimony 
of  a  witness  that  from  his  experience  in  man- 
ufacturing, drinking,  and  handling  whisky,  be 
coald  tell  that  the  bottle  shown  him  contained 
homemade  whisky,  and  that  it  was  intoxicating, 
held  admissible. 

9.  Criminal  law  «=»I037(2) —Argument  of 
state's  counsel  In  prosecution  of  bootlegger 
not  reversible  error,  In  absence  of  request 
for  corrective  Instruction. 

In  a  prosecution  for  fasving  in  possession 
intoxicating  liquor  not  for  medical,  etc.,  pur- 
poses, in  violation  of  the  Dean  Law,  argumeDt 
of  state's  counsel,  when  be  bad  before  bim 
three  bottles,  two  containing  the  liquor  in  ques- 
tion and  one  empty,  else  a  funnd,  'Xook  at 
Umt  stuff,  put  a  i^tol  beside  it,  then  you  would 
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have  K  pletnr«  of  tmlawfnl  veaponi,"  held  not 
M  materlaDT  faijarioaa  to  defendant  as  to  re- 
qnlre  rarersal  in  tlie  abaenea  of  nqnaat  for  In- 
atrnctioD  that  the  Jnry  do  not  ccBMldar  it 

Appeal  from  Diatrlct  Conrt,  Van  Zudt 
County ;  Joel  R.  Bond,  Jndge. 

Jim  Polk  Ralncy  was  convicted  of  harlnf 
in  hifl  posseBsion  Intozlcatlne  llqnwa  not  for 
meaianical  or  other  atithorlsed  pnrjwaea,  In 
Tlolatlon  of  the  Dean  Act,  and  he  an^Ia* 
Affirmed. 

Stanford  ft  Sanders,  (rf  Canton,  for  an^- 

lanL 

AlTln  M.  Ow8le7t  Asst.  Atty.  Oen^  fox  the 

State. 

LATTIUOBE,  J.  Appellant  was  convicted 
in  the  district  court  of  Van  Zandt  county  of 
havlnfT  in  his  poasesslon  Intoxicating  liquor, 
not  for  ni^ecbaDical,  adentlflc.  medicinal,  or 
sacramental  purposes  in  violation  of  what  la 
termed  the  Dean  Act  (acts  2d  called  Sess. 
Seth  Leg.  c.  78),  and  bla  punishment  fixed  at 
•ne  year  In  the  penitentiary. 

There  are  14  bills  of  exception  In  this 
record,  the  contentions  In  which  will  be  no- 
ticed without  mention  of  the  formal  objec- 
tions made. 

[1,  2]  A  motion  to  quash  the  indictment 
for  its  failure  to  nse  the  expresflon  "had  in 
his  possessfon"  the  liquor  In  question,  was 
properly  overruled  aa  It  appears  that  the 
indictment  charged  the  accused  "did  possess" 
■acta  Hqnor,  and  we  see  no  snbstantlal  vari- 
ance. That  the  law  under  which  the  prose- 
entlon  was  had  is  nnconstltntlonal,  etc,  has 
been  folly  decided  in  Ex  parte  OUmore,  228 
S.  W.  199.  That  the  state's  attorney  aaked  a 
witness,  *'What  first  attracted  your  attention 
to  the  defendant  r'  did  not  apiiear  to  call  for 
Che  answer  given,  whidi  was  **I  was  standing 
at  the  fountain  watching  ftir  blm,  expecting 
Um ;  I  had  been  ealled— well  I  was  watching 
fbr  him."  It  would  seem  that  if  Qiia  answer 
was  objectionahle  the  proper  procedure 
would  liave  required  a  motion  to  strtke  ont 
same  as  not  being  responsive,  and  that  an 
objection  to  the  question  asked  would  not 
aeon  to  be  well  takoi. 

[I]  The  question,  "Did  any  liquor  come 
Into  yonr  bands,  by  anybody?**  does  not 
seem  to  be  open  to  the  objection  that  it  was 
leading,  or  contained  matter  hnrtfol  to  ap- 
pellant. 

[t]  State's  counsel  exhibited  to  a  witness 
two  bottles,  a  funnel,  and  a  glass  Jug,  and 
asked  him  what  was  the  size  of  the  bottle 
at  the  mouth,  and  the  witness  answered, 
"Just  a  lltUe  bit  larger  than  the  little  end 
of  the  funnel."  No  objection  was  made  to 
this  as  not  being  responsive,  but  it  was  ob- 
jected to  as  having  a  tendency  to  convey  to 
the  Jury  the  Impression  that  appellant  was 
engaged  in  selllug  the  liquor  found  in  bis 
possession,  and  that  the  effect  of  this  was 


T.  STATE  1X0 
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preJndielaL  We  do  not  agree  to  this  propo- 
sition, for  It  ifl  a  necessary  part  of  the  proof 
in  a  case  must  aa  the  instant  case  that  It  be 
shown  that  the  poasesdon  of  the  accused  was 
tor  some  purpose  other  than  Qiose  excepted 
by  Btatnte,  and  If  t3ie  pnxtf  showed  that  he 
had  the  liquor  in  question  for  sale.  It  would 
be  pertinent  as  establishing  the  kind  of  pos- 
session made  imnlsbable  by  statute, 

[fi]  Api>ellant  objected  to  a  state  witness, 
who  said  be  was  acquainted  with  the  smdl 
of  whisky  and  "had  smelted  lots  of  It,"  being 
pennltted  to  testify  that  the  bottles  taken 
from  appellant's  car,  from  their  odor,  con* 
talned  whisky,  because  not  qualified.  We 
are  unable  to  see  any  snffldent  reason  why 
one  who  knows  the  smell,  taste,  or  appear- 
ance of  a  given  substance  may  not  testify 
from  such  examination  bis  conclusion  as  to 
what  the  substance  so  examined  Is.  The  ob- 
jection would  seem  to  refer  more  to  the 
weight  than  to  the  admissibility  of  the  testl- 
mwiy.  This  is  true  of  the  objection  to  the 
testimony  of  the  witness  Osborne,  who  said 
he  had  not  much  experience  with  whisky, 
but  that  In  his  Judgment  that  shown  blm 
was  whisky. 

[B]  This  witness  also  tesdfled  that  a  Jug 
shown  him  had  the  same  smell  as  "it  had 
that  night"  The  bill  sets  out  various 
grounds  of  objection  to  this  testimony  which 
does  not  seem  to  us  to  be  of  much  materiality, 
but  no  statement  of  the  surrounding  facts, 
relating  to  the  matter  objected  to.  Is  made 
In  the  bill  of  exceptions  from  which  we  may 
determine  whether  the  objections  made  are 
tenable.  This  condition  also  obtains  in  ap- 
pellant's bill  of  exceptions  No.  9,  which  seta 
out  certain,  objections  to  testimony  to  the 
effect  that  the  contents  of  certain  bottles, 
by  taste  and  smell,  appeared  to  be  sorry 
com  whisky  in  the  Judgment  of  the  witness. 
The  obJecUon  seems  to  be  that  the  wltneaa 
was  not  qnaUfled,  and  tibat  there  was  no 
Idoitiflcatlon  of  the  liquor  ezhlMted  to  him, 
as  that  found  tn  appellant's  possession. 
When  objectlona  are  made  the  UU  setting 
same  forth  must  show  affirmatively,  not  only 
the  grounds  of  objections  stated,  but  enough 
facts  to  make  it  reasonably  aiH>arent  that 
such  objectitms  are  merltorloua. 

[7]  BUI  of  exceptions  No.  10  seta  forth  a 
conversation  had  between  appellant  and  the 
sheriff  after  the  arrest  of  appellant  and  he 
had  made  bond.  The  bill  is  not  dear,  but 
the  court  below  approved  same  with  a  refer- 
ence to  the  statement  of  facts,  from  which  we 
gather  that  appellant  went  to  the  sheriff  on 
said  occasion  and  asked  his  opinion  as  to  the 
best  course  to  pursue,  and  the  officer  told 
him  what  he  thought  and  in  response  to 
what  was  said  by  the  officer  appellant  stated 
he  did  not  deny  having  the  liquor  In  ques- 
tion, but  had  made  his  mistake  by  being 
caught  with  it.  The  statement  of  appellant, 
and  that  which  was  part  of  the  same  con- 
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Tersadon  and  which  elicited  his  Btatement 
and  Bhed  light  npon  It.  was  admissible.  In 
this  same  conversation  appellant  said  that  he 
drank  too  much.  This  was  admissible  as 
bearlne  upon  the  question  that  the  liquor 
was  possessed  for  an  unlawful  purpose. 

[t]  The  witness  Kellls  was  permitted  to 
state  tbat  from  his  experience  In  mannfactur- 
Ing,  drinking,  and  handling  whisky,  he  could 
tell  that  the  bottle  shown  him  contained 
homemade  whisky,  and  that  it  was  intoxicat- 
ing. This  does  not  appear  to  be  erroneous. 
The  liquor  involved  was  tasted,  examined, 
and  smelled  by  a  number  of  witnesses,  each 
of  whom  testified  to  Its  character,  and  the 
record  is  practically  bare  of  any  serloos 
contention  on  that  question. 

A  witness  testified,  without  apparent  ob- 
jection, that  appellant  had  a  pistol  in  his 
car  when  arrested.  The  record  also  shows 
that  upon  motion  of  api>ellant  this  testimony 
was  excluded. 

[9]  By  his  fourteenth  bill  of  exceptions 
appellant  complains  that  during  the  argu- 
ment state's  counsel  had  before  him  three 
bottles,  two  containing  the  liquor  in  question, 
and  one  empty;  also  a  funnel,  and  that  he 
said  to  the  Jury,  "Look  at  that  stuff,  put  a 
pistol  beside  It,  then  yon  would  have  a  pic- 
ture of  unlawful  weapons."  Tbe  bill  of  ex- 
ceptions states  that  this  was  objected  to,  and 
tbe  court  asked  to  instruct  tbe  Jury  not  to 
consider  same,  but  we  are  unable  to  find  In 
the  record  any  written  request  to  the  jury 
asking  them  not  to  condder  such  argnmoit 
The  only  question  thns  presented  to  ns  is 
whether  such  argument  was  of  tbat  charac- 
ter 88  to  make  it  so  mateiially  Injurious  to 
tlie  rights  of  appellant  as  to  require  a  re- 
Tersal,  in  tbe  absence  of  any  requested  in- 
struction such  as  just  mentioned.  We  do  not 
think  so.  It  was  not  the  statement  of  any 
fact  dehors  the  record,  which  was  likely 
to  produce  substantial  Injury  to  the  accused, 
but  would  appear  to  be  more  In  the  nature 
of  an  attempted  pleasantry  on  the  part  of 
counsel  for  the  state.  Appellant  was  not 
charged  with  making  an  assault  upon  any- 
body by  the  use  or  carriage  of  unlawful 
weapons,  and  a  statement  that  putting  three 
whisky  bottles  and  a  pistol  tc^ther  would 
make  a  picture  of  unlawful  weapons  would 
not  appear  to  us  to  produce  any  serious 
injury  to  the  rights  of  appellant 

We  have  given  careful  attention  to  each 
of  the  matters  presented  by  appellant,  and, 
finding  no  reversible  error  In  tbe  record,  an 
affirmance  Is  ordered. 

On  Motion  for  Behearlng. 

HAWKINS,  J.  Since  the  motion  for  re- 
hearing has  been  filed,  we  bave  again  exam- 
ined tbe  statement  of  facts,  in  order  to  con- 
sider the  bills  of  exceptions  In  the  tight  of 


the  entire  record.  Having  done  so  patiently 
and  carefully,  we  find  no  reason  for  changing 
our  former  opinion. 

Believing  tbe  case  was  property  disposed 
o^  tbe  motion  for  rehearing  is  ovOTOled. 


8TANCHEL  v.  STATE.    (No.  6269.) 

(Court  of  Criminal  Appeals  of  Texas. 
Hay  19,  1921.) 

1.  CrimtMl  law  «s>369(IB),  S7I(8),  372(0— 
That  aoeused  had  aatonatle  pistol  at  tiiw  of 
arrest  the  algbt  aftar  robbery  lot  admissible 
where  Moaaod  Mt  etaaroed  with  aso  of  flro- 
arms. 

In  a  prosecution  for  robbery,  whese  de- 
fendant was  not  charged  with  robbery  by  fire- 
arms, testimony  of  tbe  arresting  officer  tliat  de- 
fendant was  armed  with  an  automatic  plstcA 
at  the  time  of  arrest  the  night  after  the  robbery 
was  inadmissible,  as  it  did  not  tend  to  connect 
defendant  with  ths  offense  charged,  shed  no 
light  on  his  intent  or  identity  in  connection 
therewith,  and  had  no  bearing  on  showing  sys- 
tem. 

2.  Criminal  law  «s>35l  (2)— Offer  of  bribe  to 
arrestlno  offloer  to  releass  aoossed  held  la* 
admissible. 

In  a  prosecation  for  robbery,  testimony  of 
an  arresting  officer  tbat  defendant  eflersd  to 
pay  him  to  release  Mm  was  inadmissible,  under 
Code  Gr.  Proc.  1911.  art.  810,  restricting  the 
circumstances  under  which  a  confession  while 
under  arrest  may  be  received  in  evidence,  the 
offer,  if  not  a  confession  of  guilt,  laying  the  ' 
foundation  for  argnment  equally  baimfnl,  and 
being  offered  as  an  inculpatory  fact 

3.  Criminal  law  «=a72(!^(2)— Stttsmeats  IB 
argument  as  to  why  dsfondaafa  witness  was 
not  pnt  oa  stand  held  harmfal  error  la  ab- 
senoo  of  ovMeaee  Justlfylai  samei. 

Where  one  accused  of  robbery  claimed  to 
have  been  at  home  asleep  at  the  hour  the  same 
was  committed,  as  bis  father  and  others  in  tbe 
bouse  knew,  and  his  father  was  not  useJ  as  a 
witness  by  either  party,  though  summoned  by 
the  defense  and  present  in  court  argnment  by 
the  district  attorney  tbat  defendant's  father 
was  not  put  on  the  stand  because  he  had  told 
the  arresting  officer,  before  be  knew  his  son 
was  arrested,  that  defendant  did  not  get  home 
until  10  o'clock  the  night  of  the  robbery,  and 
because  be  was  already  "sewed  up,"  was  harm- 
ful error,  though  the  court  reprimanded  the  at- 
torney and  verbally  instructed  the  Jury  not  to 
consider  the  argument  no  evidence  having  been 
introduced  that  any  such  conversation  occurred 
between  defendant's  father  and  tbe  officer. 

Appeal  from  Orimlnal  Dtetrlct  Conrt,  Dal- 
las Ooonty;  Robert  B.  Seay,  Ju^Bft 

Henry  Standiel  was  convicted  of  robbery, 
and  he  appeals.   Reversed  and  remanded. 

Rosser  Thcnnas,  of  Dallas,  for  appellant 
R.  H.  namllton.  Asst.  Atty.  Gen.,  for  the 
Stat& 
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HAWKINS,  7.  Appellfiiit  was  omTlcted  of 
robbery,  his  pimlahmCTt  being  fixed  at  15 
Tears  In  the  penitentiary. 

It  will  not  be  necessary  to  set  ont  the 
erldence.  In  order  fo  discuss  the  legal  ques- 
tions raised,  further  than  It  may  be  referred 
to  incidentally. 

[1]  It  Is  urged  that  error  was  committed 
In  permitting,  over  objection,  the  officer  who 
arrested  appellant  to  testify  ttiat  he  was 
armed  with  an  aatomatlc  pistol  at  the  time 
of  arrest,  which  was  the  next  night  after 
the  alleged  robbery.  The  trial  Judge  ad- 
mitted the  testimony  on  the  ground  that  it 
was  "admlssiUe  on  the  subject  of  resistance, 
and  escape  from  arrest."  Appellant  was 
not  charged  with  n^bery  by  flrearms.  and 
Mrs.  Cheatham,  the  lady  rc^bed,  does  not 
claim  the  party  doing  the  robbing  had  or 
used,  or  Uutt  she  saw,  a  pistol  of  any  kind. 
The  officer  said  appellant  had  his  hand  in 
his  pocket  when  arrested,  but  took  it  out 
when  told  to  do  so,  and  expressly  states 
that  appellant  did  not  try  to  use  the  pistol, 
and  that  he  made  no  resistance.  No  oTcrt 
act  Is  shown  by  the  evidence  of  any  afc- 
tonpt  to  escape.  Under  the  authority  of 
Rlgstns  T.  State.  42  Tex.  Gr.  R.  472,  60  8. 
W.  877,  and  Watson  v.  State,  225  S.  W.  763, 
this  testimony  was  clearly  inadmissible^  It 
proved  a  separate  and  distinct  offense,  which 
did  not  tend  to'  connect  appellant  with  the 
offense  for  which  be  was  on  trial,  shed  no 
light  on  his  Intent  or  Identity  In  connecti<» 
with  that  chai^  and  bad  no  bearing  on 
■bowing  system. 

[2]  S.  C.  Martlndale,  one  of  the  officers 
who  made  the  arrest,  testified,  over  objec- 
tion, that,  while  the  other  officer  had  gone  to 
make  some  Ingniries,  appellant  offered  bin. 
$15  to  tarn  him  loose,  sod  that  after  he  had 
^3eea  taken  into  the  presence  of  Mrs.  Cheat- 
ham, he  offered  $50  and  his  pfst(^  to  be 
released.  Exception  was  reserved  to  this 
evidence,  because  it  was  in  the  nature  of  a 
confession  made  while  under  arrest,  and 
without  the  formalities  required  by  article 
810.  C.  O.  P.  This  evidence  was  elicited 
fbr  the  evident  basis  of  an  argument  that 
appellant's  consciousness  of  gnllt  impelled 
the  offer  to  secure  his  release;  It  may  ap- 
pear to  be  anomalous  that,  If  one  under  ar- 
rest, by  some  overt  act,  such  as  flight,  or 
reslstence.  seeks  to  effect  bis  release  It 
may  be  shown,  white  an  oSm  to  bribe  the 
officer  to  effect  the  same  purpose  cannot  ; 
but  onr  statute  on  ccmfessioiis  makes  it 
necessary  to  so  hold.  The  history  of  leiris- 
lation  in  this  state  on  the  subject  of  confes- 
ifams,  and  tbe  reasras  behind  it,  would  be 
interesting  to  recount,  but  that  Is  not  nec- 
essary. The  Legislature,  by  amoidments.  In- 
stead of  making  the  rule  more  lax,  has  from 
Vbne  to  time,  by  changes,  made  It  more  re- 
•trlcHve.  The  case  of  Nolen  v.  State,  14 
Tex.  Appt.  474.  40  Am.  Rep^  247.  OtmstnieB 
Ok  Uw  «  It  existed  then  u  follows: 


"Where  the  confesirions  of  a  defeDdant  under 
arrest  are  Inadmissible  against  bim  because 
made  wbUe  nneautiooed,  bis  acts,  if  tantamount 
to  such  a  confession,  and  done  under  similar 
circumstances,  are  likewise  Inadmissible." 

There  are  apparently  some  exceptions  to 
this  rule,  such  as  permitting  footprints  or 
finger  prints  for  comparison  to  be  made, 
though  accused  be  under  arrest;  but  they 
are  not  here  Involved. 

The  offer  of  one  under  arrest  to  pay  the 
officer  for  his  release,  If  not  tantamount  to 
a  confession  of  guUt,  lays  the  foundation  for 
argument  which  would  be  equally  cogent 
and  harmful  to  the  accused  as  a  direct 
confession.  Tbe  Nolen  Case  was  cited  and 
approved  by  Judge  White  In  Fulcher  v.  State. 
28  Tex.  App.  465,  13  S.  W.  750,  wherein  he 
says:  "Since  the  rule  was  announced  in  the 
NoIct  Case  It  has  been  followed  and  recog- 
nized in  this  State."  In  Hanklns  v.  Stat^ 
75  S.  W.  7S7,  It  was  held  that  the  testimony 
of  a  conf^erate  to  the  effect  that  the  de- 
fendant, while  both  were  In  Jail,  had  offered 
to  pay  a  part  of  the  witness'  fine  if  be  would 
take  tbe  blame  for  the  offense  and  exculpate 
defendant,  was  Inadmissible. 

"The  purpose  and  effect  of  this  statute  {arti- 
cle 810,  0.  C.  P.]  la  to  prevent  the  prosecution 
from  usmg  against  accused  the  testUnony  of 
the  officer  having  him  under  arrest  to  a  verbal 
statement  made  hj  accused  which  tbe  state  seeks 
to  use  to  prove  his  guilt."  Dover  t.  State,  SI 
Tex.  Gr.  B.  553, 197  a  W.  196. 

And  in  ttie  case  last  above  dted  we  ap- 
proved the  rule  laid  down  In  the  Heman 
Case,  42  Tex.  Or.  464^  60  S.  W.  766.  as 
correct,  vbs.: 

"Any  fact  or  circumstance  involTed  in  a  state- 
ment by  defendant  while  in  jail  or  under  arrest, 
and  when  be  has  not  been  cautioned,  which  may 
be  used  by  the  state  as  a  eriminatlTe  or  IdcuI- 
patory  fact  against  Um,  cones  within  the  stat- 
utory rule  as  to  confession,  although  the  same 
may  not  be  teehnleally  a  confession  or  admis- 
sion." 

In  the  Instant  case  the  state  could  have 
offered  the  objectionable  evidence  for  no 
purpose  save  that  of  proving  or  trading  to 
prove  at^lant's  guilt;  it  was  a  criminative 
and  InculpatOTy  fact  against  him.  The  state 
was  evidently  not  Impressed  with  the  Idea 
that  it  was  in  app^nt's  favor,  or  its  In* 
troductimi  over  objectlm  would  not  have 
been  insisted  on. 

[3]  Appellant's  defense  was  alibi.  He 
claimed  to  have  been  at  home  aslefp  at  the 
hour  Mrs.  Cheatham  says  she  was  robbed,  and 
that  his  father,  Jim  Stancbel,  and  others 
were  at  the  house,  and  knew  this.  For  some 
reason  appellant's  father  was  not  used  as  a 
witness  by  either  party.  During  his  argu- 
ment the  district  attorney  made  use  of  the 
following  language: 

"Why  did  not  the  defendant  have  his  father, 
Jim  Stanehal,  on  the  stand?  He  was  summoned 


Digitized  by  GooqIc 


122 


231  SOUTHWESTERN  BBFOBTEB 


(Tex. 


ms  a  defense  vitneu,  and  was  present  here  In 
conrL  The  reason  is  that  Jim  Stanchel,  this 
negro's  father,  had  already  been  seen  and  tallied 
with  hj  the  officer  before  he  knew  Henry  was 
arrested,  and  told  the  officer  that  Henry  <Ud  not 
get  home  until  10  o'clock  on  the  nlcht  of  the 
robbery." 

There  was  no  evldaice  before  tbe  Jury 
that  any  audi  oonveraation  occurred  be- 
tween ttie  tider  Stanchel  and  tbe  officer. 
The  court  reprimanded  the  district  attorney, 
and  TeihaUy  Instructed  the  jury  not  to  con- 
sider the  argument  lAter  In  his  argument, 
he  again  said: 

"Why  haa  not  Jim  Stanchd,  the  defmdantfi 
father,  testified  in  this  case?  He  waa  already 
sewed  up;  that's  why." 

He  was  again  reprimanded,  and  the  Jury 
also  verbally  told  to  disregard  tiie  last 
statement  It  was  perfectly  legitimate  for 
counsel  to  criticize  the  failure  to  produce 
available  evidence,  and  deduce  a  conclusion 
that.  If  otr&red,  it  would  not  be  favorable. 
But  the  district  attorney  In  his  zeal  went 
further  than  this  court  can  sanction.  We 
understand  that  in  tbe  beat  of  debate  at- 
torneys for  both  the  state  and  defendant 
are  lUtely  to  violate  the  rules  of  argumoit; 
but  here  counsel  passed  from  the  domain  of 
argument  and  conclusion,  and  entered  the 
realm  In  whl(^  a  witness  only  is  entitled 
to  move.  It  was  a  damaging  statement 
against  appellant,  and  we  cannot  hold  the 
same  to  have  been  harmless,  In  view  of  the 
p«ialty  Inflicted.  Brookreaon  t.  State,  225 
S.  W.  875;  Macintosh  v.  State,  85  Tex.  Or. 
B.  417,  213  S.  W.  669 ;  Ooleman  v.  State,  49 
Tex.  Or.  R.  82,  90  S.  W.  501. 

For  the  errors  iMitnted  out,  the  judgment 
of  tbe  trial  ooart  is  reversed,  and  the  cause 
remandeda 


JONES  V.  STATE.   (No.  6221.) 

(Court  of  Criminal  Appeals  of  Texas.  AprO 
27,  1921.    RebeariQg  Granted  May  19t 
1921.) 

1.  Crimlaal  law  «=>I08I— Notice  of  appeal  as- 
•entlal  to  Jurisdietlon. 

Without  notice  of  appeal,  the  Court  of 
Criminal  Appeals  has  no  jurisdiction  under  pro- 
vision of  Vernon's  Ann.  Code  Cr.  Proc.  1916, 
art  91A. 

On  Motion  for  Beheariog. 

2.  Criminal  law  «=»I95(2)— Where  dafeRdant 
ftras  at  oaa  and  wounds  anotbar,  state  may 
oharge  aisanit  en  both  or  oKher,  but  JudgMmt 
In  one  oaa*  bars  proaaoutlon  Im  otbor. 

Where  defendant  fired  at  one  person  and 
wounded  another,  it  waa  within  the  discretion 
of  the  state  to  charge  an  assault  on  both  or 
either  of  them;  but  conviction  or  acqnittal  in 
one  case  would  bar  prosecution  in  the  other. 


3.  Homloldo  «s»8g(2)— Faot  shot  fired  at  oat 
with  Intent  to  mardor  Um  woanM  uetker 
no  excuse. 

Where  defendant  fired  a  shot  at  one  person, 
witb  malice,  Intending  to  kill  him,  the  fact  that 
it  woanded  another,  whom  be  did  not  intend  to 
kill,  would  not  excuse  him  from  liability  for 
assault  with  Intent  to  murder. 

4.  Asaanlt  and  battery  ^=>7&— Indictment  tor 
aManIt  with  Intent  to  commit  another  offense 
need  not  s've  elements  of  offense  intonded  to 
bo  committed. 

Under  Const,  art.  1,  }  10,  gnaranteeing  ac- 
cused the  right  to  demand  the  nature  and  cause 
of  the  accusation,  in  charging  an  assault  with 
intent  to  commit  another  offense,  it  is  neces- 
sary only  to  allege  such  matters  as  bring  tbe 
offense  within  the  definition  of  an  assault  cou- 
pled with  an  intention  to  commit  such  other 
offense,  naming  it,  without  giving  the  constitu- 
ent fllementn  of  the  offense  taitnnded  to  be  com- 
mitted. 

5.  Indlotnont  ud  lafomatloa  «s»l74— PrfMl> 
pal  offender  may  be  oonvleted  nniar  ladlot- 
ment  charging  him  dlreotly  with  offensaw 

A  principal  offender,  by  reason  of  th^  part 
performed  by  him  in  the  commission  of  an  of- 
fense, may  be  convicted  under  an  indictment 
chari^  him  directly  with  its  commiasion. 

6.  Indlotmeat  and  Informatlea  «s»l2S(44)— In- 
dletmnt  nay  eharga  muraer  of  two  er  ntre 
by  same  set  In  singlo  eonat. 

An  Indictment  for  murder  may*  in  a  ringle 
count,  charge  the  murder  of  two  or  more  pe^ 
sons  by  the  same  act. 

7.  Homiolde  «=:»I42(I0)— Under  oharoa  of  as- 
sault to  murder  one,  proof  of  Intent  to  mur- 
der another  Is  admissible. 

Under  an  indictment  charging  an  assault 
upon  M.  with  the  intent  to  murder  falm,  the 
state  could  prove  that  the  shot  wbidi  wounded 
him  was  fired  at  E.  with  intent  to  murder  E.; 
the  fact  that  BI.  waa  the  victim  rendering  it  no 
leas  an  assault  with  intent  to  murder. 

8.  Homicide  ^9319— No  error  In  overmllno 
motion  for  new  trfal,  where  testimony  of  ab- 
sent witness  Is  oontradlctory. 

It  was  not  error  to  overrule  a  motion  for  a 
new  trial  on  tbe  ground  of  newly  discovered  evi- 
dence, where  the  testimony  of  an  absoit  wit- 
ness as  to  an  uncommunleated  threat  against 
defendant,  made  by  one  at  whom  he  shot  with 
intent  to  murder,  was  ao  contradictory  that  the 
court  was  justified  in  disregarding  It. 

9.  Homicide  «=93I9— New  trial  for  newly  dlt> 
oovered  •vidaneo  property  denied,  where  d»> 
featent  know  of  sane  bafore  trial. 

It  was  not  error  to  overrule  a  motion  for 
a  new  trial  on  the  ground  of  newly  discovered 
evidence,  where  an  absent  witness  would  have 
testified  to  threats  against  defendant  by  one  at 
whom  he  shot  with  Introt  to  murder,  which  were 
communicated  to  defendant;  defendant  baviDg 
Itnown  of  them  before  the  trial. 

Appeal  from  District  Court,  Marlon  Coun- 
ty; J.  A.  Ward,  Judge. 
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Mike  Jones  was  oonrlcted  of  assault  with 
tntent  to  murder,  and  be  appeals.  Affirmed. 

T.  D,  Rowell,  of  Jefferson,  for  appellant. 
B.  H.  fiamUt(»i,  Asst  Atty.  Qm^  tOr  tbe 
State; 

MORBOW,  P.  J.  Tbe  conviction  Is  for  as- 
sault wltb  Intent  to  murder;  punishment 
flxed  at  confinement  In  the  penitentiary  for  a 
period  of  10  years. 

[1]  We  find  it  necessary  to  sustain  the  mo- 
tion made  by  the  state  to  dismiss  tbe  appeal 
because  of  the  absence  of  any  notice  of  ap- 
peal. Without  notice  oi  appeal,  this  court 
has  no  Jurtsdictlon.  Article  915,  Vernon's 
Texas  Criminal  Statutes,  T(d.  2,  p.  877*  and 
cases  there  Usted. 

On  Motion  for  Behearlnff, 

Appellant  is  conTicted  for  assault  with  In- 
tent to  murder;  punlBhment  fixed  at  confine- 
ment In  tbe  penitentiary  for  10  years.  Tbe 
omissions  in  tbe  record  having  been  supplied, 
the  motion  for  rehearing  la  granted,  and  tbe 
dismissal  set  aside. 

The  indictment  charges  that  tbe  appel- 
lant did  "malce  an  assault  In  and  npon  Jud 
Matbla,  with  tbe  intent  then  and  there  to 
murder  the  said  Jud  Mathis."  Upon  the 
facts,  tbe  theory  was  presented  that  the 
shot  fired  by  the  appellant,  which  injured 
Mathis,  was  not  flred  at  him,  but  was  fired  at 
Marion  Elliott  The  court  Instructed  the 
Jury  that  if  they  believed  from  tbe  evidence, 
beyond  a  reasonatde  doubt,  that  tbe  appe- 
lant, with  malice  aforethought,  flred  tbe  shot 
that  Injured  Matbls  with  the  specific  intent 
to  kill  Elliott,  be  would  be  guilty  of  an  as- 
sault with  intent  to  murder  Mathis.  Tbe 
correctness  of  tbe  treatment  of  the  matter  is 
cballenged  upon  the  ground  tbat,  the  Indict- 
ment having  charged  an  asaault  upon  Matbls, 
under  this  pleading  there  could  be  no  convic- 
tion upon  proof  showing  tbat  the  shot  waa 
flred  at  Elliott,  against  whom  there  was  mal- 
ice, and  by  accident  striking  Alathls,  against 
whom  DO  ill  win  was  entertained.  Apparent- 
ly tbe  law  npon  the  subject  is  stated  in  tbe 
c^lnion  of  tbe  court  in  Mathis  v.  State,  S9 
Tex.  Cr.  a  552.  47  S.  W.  464,  thus: 

"The  aiBBolt  is  onl7  required  to  be  with  In- 
tent to  murder;  that  is,  to  murder  some  one. 
And  we  hold  tbat  if  A  shoots  at  B.  with  intent 
of  his  malice  aforetbougbt  to  kill  and  murder 
B.,  but  accidentally  ataoots  G.  and  inflicts  a 
wound  npon  blm,  that  tbe  malice  is  carried  over 
to  C,  and  tbat  this  is  an  assault  with  implied 
malice  to  murder  C." 

Tbe  legal  proposition  tliua  stated  finds  sup- 
port in  several  cases,  among  them  being 
Blcbards  v.  State,  35  Tex.  Cr.  R.  43,  80  8. 
W.  806;  Smith  V.  State,  95  3.  W.  1058.  See, 
also.  State  v.  mmmas,  127  La.  676,  63  South. 
868,  87  U  R.  A  (N.  S.)  172,  Aon.  Cas.  1012A, 
1069;  Spannell  r.  State,  83  Tex.  Cr.  B.  418| 
208  8.  W.  867,  2  A.  Lh  B.  ^ 


The  evidence  goes  to  show  tbat  while 
Mathis  and  ffiUlott  were  walking  together  In 
tbe  nighttime  a  shot  was  fired,  taking  effect 
npon  Mathis;  Oiat  Elliott  fied,  and  two  oth- 
er shots  were  fired.  Other  evidence  connects 
the  appellant  with  the  assault.  Tbe  state 
proved  bis  admission  that  be  fired  the  shot, 
and  by  the  same  witness,  on  cross-examina- 
tion, it  waa  shown  that  at  tbe  same  time 
he  said  tbat  the  shot  was  flred  at  Elliott, 
and  not  at  Mathis.  Both  Elliott  and  Matbls 
testifled  that  they  had  bad  no  difficulty  with 
the  appellant  Shortly  before  tbe  shooting,- 
all  tbe  parties  were  at  the  borne  of  a  negro 
woman  of  unchaste  character.  Appellant  and 
a  companion  left  first,  and  the  shooting  oc- 
ctlrred  soon  after  Mathis  and  Elliott  took 
their  departure. 

[2,  3]  The  theory  of  an  accidental  foot- 
ing of  Mathis  was  developed  by  the  appel- 
lant Assimilng  that  tbe  appellant  flred  at 
SXIiott  and  wounded  Matbls,  it  was  within 
the  discretion  of  tbe  state  to  charge  an  assault 
npon  both  Elliott  and  Mathis,  or  upon  either 
of  them;  but  tbe  conviction  or  acquittal  in 
one  case  would  bar  tbe  prosecution  In  the 
other.  Spannell  v.  State,  83  Tex.  Cr.  B. 
423,  203  3.  W.  857,  2  A  L.  B.  693.  U  the 
appellant  fired  tbe  shot  at  milott  with  mal- 
ice. Intending  to  kill  him,  the  fftct  that  U 
wounded  Matbla,  whom  he  did  not  Intend  to 
kill,  would  not  excuse  htm. 

[4]  Appellant  does  not  controvert  tbe  prop< 
osition  last  stated,  but  Insists  that,  In  writ- 
ing the  indictment,  it  is  essential  that  it 
should  contain  averments  setting  out  all  facts 
which  it  Is  necessary  that  the  state  prove 
in  order  to  sustain  a  convlctliut,  referring  to 
22  Cyc.  pp.  285-295,  Hewitt  v.  State,  26  Tex. 
722,  WilUams  v.  State,  12  Tex.  App.  395, 
and  other  cases.  There  la  a  distinction  be- 
tween the  facts  tbat  most  be  proved  and 
those  that  may  be  proved  under  an  Indictment 
A  Btatemoit  In  the  Indictment  of  tbe  facts 
necessary  to  make  certain,  specific,  and  com- 
plete description  of  the  offense  Is  required 
by  the  Constitution.  Htmtsman  v.  State,  12 
Tex.  App.  619;  HewUt  v.  State,  25  Tex. 
722;  Harris*  Texas  Constitution,  p.  85.  It 
is  not  necessary,  however,  to  allege  matters 
in  tbe  nature  of  evidence.  22  Cyc.  p.  2S5. 
An  Indictment  for  murder,  charging  that  the 
accused  did  "then  and  there  unlawfully  and 
with  express  malice  aforethought  kill  the 
deceased  (naming  him)  by  shooting  him  with 
a  gnn"  was  held  In  an  opinion  embracing  a 
complete  review  of  the  principles  and  prec* 
edents,  a  sufficient  averment  In  an  indict- 
ment for  murder.  Caldwell  v.  State,  28 
Tex.  App.  570,  14  S.  W.  122 ;  Rose's  Notes, 
VOL  6,  p.  789.  In  charging  an  aasault  with 
Intent  to  commit  another  offense,  it  is  neces- 
sary only  to  allege  sudi  matters  as  bring 
the  oDTense  within  the  definition  of  an  assault 
couided  with  an  Intention  to  commit  sndi 
otbet  offense,  naming  it,  without  giving  the 
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cmistitaent  elements  of  tbe  off«i8e  Intend- 
ed to  be  commttted.  Morris  t.  State,  18  To. 
App.  72. 

[fi,  I]  If  one  be  a  principal  offender  1^  rea- 
son of  tbe  part  performed  by  blm  is  tbe 
cmnmlsslon  of  the  offense,  he  may  be  oon- 
Tlcted  nnder  an  Indlctmoit  <AargUig  him  di- 
rectly with  Its  commission.  Toiler  t.  State, 
8  Tex.  App.  506.  This  principle  has  been 
given  Kcneral  ap^catlon.  Branch's  Ann. 
Penal  Code,  |  076;  Dodd  t.  State,  88  Tex. 
Cr.  B.  161, 201  S.  W.  1014.  It  has  often  been 
held  that  an  indictmtot  for  murder  may,  in 
a  single  coimt,  charge  <Hie  with  the  murder 
of  two  or  more  persons  by  the  same  act, 
Bu^er  T.  State,  7  Tex.  App.  649;  Ohlvarrlo 
T.  State,  Ifi  Tex.  App.  834. 

[7]  In  the  case  before  ua,  It  was  necessary 
to  establish,  by  evldmce,  that  the  aiK>dlant 
made  an  assault  upon  Ma  this  with  the  Intent 
to  murder  him.  These  constituted  the  ele> 
meats  of  the  offense  which  were  set  out  In  the 
indictment.  To  establish  tbem  it  was  com- 
petent tbat  the  state  prove  that  the  shot 
which  wounded  Mathls  was  fired  by  tbe  ap- 
pellant at  Elliott,  because  by  proving  that 
the  shot  was  fired  with  intent  to  murder  El- 
liott the  offense  would  be  complete,  l^ougb 
the  shot  struck,  not  ElUott,  but  Mathls,  It 
was  intended  to  murder;  It  was  an  assault 
Tbat  Mathls  was  the  victim  of  It  rendered 
it  no  less  ao  assault  with  intent  to  murder. 

[I,  t]  There  was  no  error  In  ovamllng  that 
phase  of  tbe  motion  for  a  new  trial  referring 
to  newly  discovered  evidence.  One  of  the 
absent  wltneBses  would  have  given  testimony 
of  an  uncommunicated  tbreat  made  by  El- 
liott against  the  appellant  Her  testimony 
was  contradictory  to  a  degree  tbat  the  court 
was  Justified  in  disregarding  It.  Tbe  other 
witness  would  have  testified  to  threats 
communicated  to  the  appellant.  All  this  ap- 
pellant manifestly  knew  before  the  trial, 
and  in  fact  the  absence  of  knowledge  on  bis 
part  of  all  tbe  alleged  newly  discovered  evi- 
dence la  not  made  clear. 

The  record  reveals  no  error,  end  the  af- 
firmance of  the  Judgment  must  result 


GULF  PRODUCTION  CO.  «t  al.  v.  STATE 

etal.  (No.  6532.) 

(Court  of  Civil  Appeals  of  Texas.   San  Anto- 
nio.  April  80,  1921.   Rehearing  Denied 
Mar  26.  1921.) 

I.  Evrdenes  ^»63(3)— State  lands  preasmed  to 
have  been  appralted  and  notice  given. 

In  state's  action  to  cancel  sale  of  pablic 
land  sold  as  dry  agricultural  land  for  $1.60  an 
acre,  upon  the  ground  that  land  was  legally  ap- 
praised at  $2  an  acre  at  tht  time  of  the  aale, 
and  tbat  tbe  Commissioner  of  the  General  Lend 
Office  had  not  notified  the  county  clerk  of 


county  in  which  land  was  situated  of  classifica- 
tion of  land  and  the  appraisement  thereof  at 
?l.i30  an  acre,  under  Act  of  1897,  c.  129  (10 
Gammel's  Laws,  p.  1238),  it  will  be  presumed 
that  the  Commiseioner  in  awar^ng  land  to  the 
purchaser  had  classified  the  land  as  agricultural 
and  had  appraised  it  at  $1.50  an  acre,  and  that 
the  county  clerk  had  been  notified  of  such  clas- 
sification and  appraisement  in  the  manner  pre- 
scribed by  the  statntes  in  force  at  such  time, 
the  burden  of  proof  being  upon  the  state  to 
rebut  such  presomptlott  by  direct  and  affirma- 
tive evidence. 

2.  Pulilio  lands  <^  1 73  (4)— Evidence  held  to 
prove  land  appraised  at  flpure  at  which  It 
was  sold. 

Id  state's  action  to  cancel  sale  of  public 
land  sold  as  dry  agricultural  land  for  91.60  an 
acre  upon  the  ground  tbat  land  was  legall;  ap- 
praised at  $2  an  acre  at  tbe  time  of  the  sale, 
and  that  the  commissioner  of  the  General  Land 
Office  bad  not  notified  the  county  derk  of  coun- 
ty in  which  land  was  situated  of  classification 
of  land  and  the  appraisement  thereof  at  fl.50 
an  acre,  under  Act  of  1807,  c.  129  (10  Gammel's 
Laws,  p.  123S)  evidence  held  to  prove  that  tbe 
land  had  been  duly  appraised  at  fl.60  an  acre, 
and  that  notice  thereof  had  been  sent  to  and 
received  and  recorded  by  the  eovnty  derk  at 
the  time  of  the  ssle. 

3.  Publlo  lands  es>173(22)~Purchaser'B  riglit 
to  relsetatemeRt  om  same  terns  •»  original 
purchase  not  affeoted  by  Lead  Cenmlsslea- 
•r's  sHbseqaast  reelasiilloatloa  of  lasd. 

Purchaser  tit  public  land  des^fied  at  time 
of  purchase  as  agricultural  land,  who  default- 
ed in  payment  ef  interest,  was  entitled  to  rein- 
statement of  sale  with  all  rigbfts  received  at 
time  <rf  original  purchase,  on  payment  of 
amount  due,  where  no  rights  of  third  persons 
bad  intervened,  under  Rev.  St.  art  6423,  provid- 
ing that  land  forfeiture  of  land  for  nonpayment 
of  interest  "be  resold  under  the  provisions  of 
this  set  or  any  future  law,"  but  tbat  purchaser 
be  reinstated  on  payment-  of  amount  doe  if  no 
rights  of  third  persons  bavi  intervened,  not- 
withstanding redassiflcation  of  purdutsed  land, 
during  sn  interval  between  purchase  snd  for- 
feiture, as  mineral  land  nnder  article  B433,  pro- 
viding for  sale  of  such  land  with  reservation  of 
minerals  to  the  state,  where  article  5423,  giv- 
ing purchaser  the  right  to  reinstatement  was 
in  existence  at  timo  of  purchaser,  and  was 
therefore  a  right  which  the  Land  Commission- 
er's subsequent  reclassificaUon  of  the  land  Mold 
not  operate  to  destroy. 

4.  Palillo  laads  «»I78(22)— Farfsttares  not 

favored. 

Forfeitores  by  statute  or  contract  are  not 
favored,  and  must  be  scrutinized,  while  statntes 
or  contracts  designed  to  give  relief  from  the 
rigors  of  forfeiture  are  liberally  constmed  so 
as  to  afford  the  maximum  relief. 

5.  Publlo  lands  ^=9173(22)  —  Psretaaser  after 
forfeiture  of  prevlovs  sale,  who  volsntarlly 
abandoned  land,  had  no  intervening  rights 
barring  reinstatement  of  original  purchaser. 

Purchaser's  right  to  reinstatement  under 
Bev.  St.  art.  5423,  providing  for  reinstatement 
where  no  rights  of  third  persons  have  interven- 
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ed.  following  forfeiture  for  nonpaymeot  of  in-  Maxwell,  and  J.  N.  Gallagher,  all  of  WacOt 
terest,  was  not  aflfected  by  the  fact  that  duping  and  E.  R.  Pedlgo,  C.  M.  Cureton,  and  E.  F. 
interval  between  forfeiture  and  reinatatement  Smith*  all  of  Austin,  for  appellees, 
tfaird  person  made  application  to  purchase  the  I 

land,  where  such  person  did  not  complete  hla  |  SMITH,  J.  The  land  In  dispute  la  valned 
purchase  by  actually  settling  on  the  land,  but  in  the  pleadings  at  ?8,000.000.   Up  to  the  lat 


Tolnntarily  abaodoned  it, 

6.  Peblie  Iaad«i3=»l73(22)— Right  to  ralMtate- 
nent  not  affected  by  fact  that  eanoellatloa  of 
abandoned  sale  to  third  person  had  not  fieee 
fornaily  entered  on  Land  Office  books. 

Wliere  tfaird  person,  who  had  made  an  ap- 
plication to  purchase  land  after  forfeiture  of 
previous  sale  for  nonpayment  of  interest  under 
Rev.  St.  art.  6423,  did  not  complete  parchaae, 


day  of  June,  1920,  the  last  day  to  which  an 
accounting  l8  shown  in  the  record,  petroleum 
oil  of  the  cash  value,  including  interest  to 
said  date,  of  $737,479.04,  had  been  produced 
from  the  laud.  The  expense  Incurred  In  pro- 
ducing the  oil  was  $420,06a36,  which  was  de- 
ducted In  the  Judgment  from  the  gross  pro- 
ceeds. The  state  of  Texas  obtained  judgment 
.  for  ¥92,184.88,  and  P.  K.  Shuler  for  $225,225.- 
but  voluntarily  abandoned  it  without  acquiring  80,  being  the  net  balance  after  deducting  the 
any  eobstantlal  right,  purchaaer  or  hia  vendee. '  cost  of  production,  and  for  Improvements, 
by  payment  of  amount  due,  under  such  statute,  j  placed  on  the  land  by  the  company  producing 

y»u^«>iiiwuii  wi  «Hi«  w  uuru  v«rwia  umi  originally  offered  by  the  state  at  ?1  an 

acre,  without  a  taker.  Subsequently,  the 
price  was  raised  to  $2,  then  sold,  In  1899,  at 
$1.50  an  acre.  The  transcript  of  the  record 
in  tlie  case  comprises  311  pages,  and  the 
statement  of  facts,  203  pages,  while  counsel 
have  Idndly  favored  us  with  446  pages  of 
briefs.  There  lies  before  us,  then,  the  grand 
total,  and  prodigious  task,  of  960  pages.  But 
the  properties  in  controversy  are  of  com- 
manding value,  the  questions  raised  in  the 
record  are  serious  and  far-reaching,  and  In 
their  briefs  counsel  have  very  ably  and  very 
frankly  presented  these  questions  to  the  oh- 
vlous  end  that  a  Just  result  may  be  ultimate- 
ly reached  in  the  litigation. 

The  litigation  grows  out  of  a  dispute  oyer 
the  title  to  160  acres  of  public  land  in  Ste- 
phens county,  described  as  the  northeast 
quarter  of  section  22,  in  block  6,  Texas  &  Pa- 
cific Railway  Company  surveys,  and  was  clas- 
sified as  "dry  agricultural,"  up  to  some  time 
in  1916,  when  It  was  reclassified  as  "mlner- 
aL"  On  October  30,  1899,  J.  M.  Kldd  made 
application  through  the  General  Land  Ofllce 
to  purchase  the  land  as  dry  agricultural,  at 
$1.50  an  acre,  and  the  application,  as  well  as 
the  first  payment  on  the  basis  of  $1.50  an 
acre,  was  accepted  by  the  Land  Commission- 
er, and  in  pursuance  thereof  the  land  was 
sold  and  awarded  to  Kidd  on  January  22, 
1900.  Each  year  thereafter,  on  the  1st  day  of 
November,  the  time  fixed  by  law,  Kldd  and 
his  successors  in  title  regularly  paid  to  the 
state  the  annual  interest  on  the  purchase 
price,  on  the  basis  of  $1.60  an  acre,  until  No- 
vember 1, 1916.  There  was  default,  however. 
In  the  Interest  payment  due  on  that  date,  and 
the  following  month  the  sale  was  forfeited  by 
the  Commissioner  because  of  such  default.  On 
June  14,  1916,  while  the  sale  to  Kldd  was  In 
suspense,  the  land  was  awarded  to  one  V. 
Qrlffln,  but  upon  his  failure  to  settle  thereon 
within  90  days,  as  required  by  law,  this  sale 
was,  on  February  9,  1917,  canceled,  and  In 
that  way  Griffin  dropped  out  of  the  title.  On 
the  same  day,  uptm  payment  to  the  state  of 


been  formally  entered  on  the  Land  Office  books. 

7.  Deeds  ^»-l2l— Qnltolidni  deed  conveys  no 
more  than  present  Interest  of  orantor. 

A  quit  claim  d?ed  conveys  no  more  than  the 
present  interest  of  the  grantor  In  the  land  de- 
srrihed.  and  does  not  extend  to  an  Interest  sub- 
•eqnently  accruing. 

8.  PaMIe  lajrio  «s>t73(22)— Quitolalni  deed, 
exocuted  after  forfeiture,  entitlod  grantee  to 
reinatatement  under  statute. 

A  quitclaim  deed,  executed  by  purchaser's 
anccessor  in  interest  after  forfeiture  of  sale  for 
nonpayment  of  interest  under  Rev.  St.  art. 
6423,  entitled  grantee  to  reinstatement  on  pay- 
ment of  amount  due,  if  rights  of  third  parties 
have  Dot  intervened,  under  such  statute;  the 
grantor  having  enjoyed  such  a  right  and  having 
conveyed  by  quitclaim  deed  the  interest  held 
by  him  at  time  of  the  exeeatioa  of  the  deed. 

9.  Public  lands  9=3 173  (22)— Right  to  relnstate- 
neat  not  affected  by  false  repreeentaflons  to 
Land  CemmisslOBer. 

The  right  to  reinstatement  of  successor  In 
interest  of  purchaser  of  public  land  under  Rev. 
St.  art.  5423,  after  forfeiture  for  nonpayment 
of  interest,  was  a  vested  right,  where  no  rights 
of  third  parties  had  intervened, '  which  could 
not  be  alTected  by  any  falae  representations  to 
Land  Conunlaaloner  by  saccessor  in  interest. 
Gobba,  J.,  dlssentfav  on  notion  tor  rehearfng. 

Appeal  District  Court,  Travis  Coun- 
ty; George  Calhoun,  Judge. 

Snlt  by  the  State  of  Texas  and  another 
against  the  Gnlf  Production  Company  and 
others.  Jndgmoit  tor  idalntlffa,  and  defend- 
tuts  appeal.  Bvnrsed  and  rendered. 

D.  Edward  Oteer,  of  Houston,  Brooks, 
Hart  A  Woodward,  of  Austin,  John  G,  Gregg, 
of  Fort  Worth,  Kay,  Akta  &  Kenley,  of 
Wichita  Palls,  White,  Cartledge  &  WUcox, 
of  Austin,  W.  P.  McLean,  of  Fort  Worth,  and 
Black  ft  Smedley,  of  Austin,  for  appellants. 

WHUaiDfl  ft  WilUami^  T.  J.  Conway,  John 
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the  put-doe  Interest,  the  Kldd  sale  was  retii* 
stated,  as  provided  by  the  statute.  In  ptir- 
Bvance  of  an  opinion  of  tbe  Attoniey  G<siei> 
al,  that  tbe  reinstatement  of  Qie  Kidd  sale 
was  InTalld,  and  because  at  tbe  recen;>t  of 
that  opinion,  the  Land  Oonualssfoner,  on  Sei;>' 
tember  2, 1919,  canceled  tile  sale  to  Kidd,  and 
on  tbe  same  day  issued  to  P.  K.  Shuler  a  per- 
mit to  prospect  for  oil  and  gas  on  the  land 
In  dispute,  and  this  suit  was  instituted  by 
the  state  of  Texas  to  oiforce  the  cancellatiw 
of  the  Kidd  sale  and  establish  the  validity  of 
the  Shnler  permit,  and  for  this  purpose  was 
Joined  by  Shnler  as  a  party  plaintiff.  Those 
holding  under  the  Kldd  title,  by  transfer  or 
by  lease,  were  made  defendants. 

The  cause  was  tried  by  a  Jury  upon  special 
Issues,  and  upon  the  answers  of  the  jury  to 
these  special  Issu^  Judgment  was  rendered  in 
favor  of  plaintiffs  and  against  defendants  In 
the  court  below  for  the  title  to  and  posses- 
sion of  the  land,  and  In  favor  of  the  state  of 
Texas  for  $92,184.88,  being  the  value  of  one- 
eighth  of  the  oil  taken  from  the  land  up  to 
June  20,  1920,  and  in  favor  of  Shuler  for 
$225,225.80,  the  net  balance  of  the  value  of 
said  oil  after  deducting  $420,068.36  covering 
the  expense  of  production  thereof,  and  for 
the  tlUe  to  and  possession  of  improvements 
placed  on  the  land  by  the  Gulf  Production 
Company  and  used  by  It  In  the  development 
of  the  land  for  oil  purposes,  of  the  value  ol^ 
$114,590.78.    All  defendants  have  appealed. 

The  basis  of  the  litigatiou  is  the  sale  of  the 
land  to  J.  M.  Kldd  in  1809.  The  state  of 
Texas  and  Its  coplalntlff,  Shuler,  attack  the 
Tattdlty  of  that  sale  as  being  void  upon  the 
ground  that  at  tbe  time  it  was  made  the  land 
was  legally  appraised  at  $2  an  acre,  whereas 
Kldd  applied  to  purchase  It,  and  it  was  sold 
to  him,  at  the  price  of  $1.50  an  acre.  It  was 
upon  this  ground  that  appellees  recovered, 
although  they  sought  recovery  upon  other 
grounds  as  well,  to  be  adverted  to  hereafter. 
In  response  to  the  only  two  special  Issues 
submitted  to  them  tbe  Jury  found  (a)  that  the 
Oommlssloner  of  the  General  Land  Office  did 
not,  after  August  20, 1897  (on  which  date  the 
minimum  value  of  the  land  was  reduced  by 
statute  from  $2  to  $1.50  an  acre)  reduce  the 
valuation  of  tbe  land  from  $2  to  $1.50  an 
acr^  and  (b)  that  the  Commissioner  did  not 
notify  in  writing  the  county  clerk  of  Stephois 
county  of  such  reduction  prior  to  the  sale  to 
Kidd,  and  tliat  the  said  clerk  did  not  reraive 
su<^  notice  prior  to  that  time.  Before  un- 
dertaking to  set  out  the  facts  disclosed  by 
tbe  record,  it  Is  well  to  consider  the  statutes 
bearing  upon  the  questlona  raised: 

Under  the  Acta  of  1879  (section  1,  c.  28,  9 
Oammei's,  66)  the  public  tree  school  lands  of 
the  state  were  put  on  the  market,  It  being 
provided  (Id.  |  2)  that  such  lands  should  be 
classified  and  their  value  apinralsed  by  the 
respective  county  surveyors,  subject  to  ap- 
proval and  correction  by  tbe  county  commis- 
sioners' courts,  but  that  In  no  case  ahoold 


such  value  be  fixed  at  less  than  ^  an  acre. 
This  act  seems  to  have  been  siqietBeded  by 
the  Acts  of  1888,  which  provided  (section  2, 
c.  88,  9  Oammel's,  891)  for  the  creation  4^ 
tbe  State  Land  Board,  ccpslstlng  of  tbe  Gov- 
ernor, Attorney  (Seneral*  GomptroUer.  Treas- 
urer, and  Commissioner  of  the  General  Land 
Office,  which  should  (Id.  t  3)  cause  tbe  public 
lauds  to  be  dassified  as  agricultural,  pasture, 
or  timber,  and  further  providing  (Id.  }  4)  that 
su<di  lands  should  not  be  sold  for  less  than  $2 
for  lends  not  watered  or  timbered,  $3  for 
watered  lands,  and  96  for  timbered  lands.  In 
1895  (section  S,  c.  47,  10  Gammel's.  793)  It 
was  provided  tiiat  the  Oonunlssloner  of  the 
(General  Laud  Office  should  cause  the  pubUc 
lands  to  be  classified  or  appraised,  or  classic 
and  appraise  than  himself,  Into  (Id.  |  ^ 
agricultural,  pasture,  or  timber  lands;  that 
dd.  i  «)— 

"It  shall  be  the  dnty  of  the  Oemmlssloner  of 
tbe  General  Land  Office  to  notify  in  writing  the 
county  clerk  of  each  county  of  tbe  valuation 
fixed  upon  eadi  section  of  land  In  his  county, 
and  in  each  county'  attached  to  it  for  judi(dal 
purposes,  which  he  offers  for  sale,  which  noti* 
Gcatioo  shall  be  kept  b;  the  clerk  In  his  office 
and  recorded  in  a  well-bound  book,  wUdl  shall 
be  open  to  public  insptctaon." 

This  article  has  not  been  amended,  and  la 
still  In  force.  It  was  further  provided  by  this 
act  (Id.  f  7)  that  the  lands  should  not  be 
sold  at  less  than  $2  an  acre,  ezc^t  pasture 
lands,  which  should  not  be  sold  fi>r  lees  than 
$1  an  acre,  and  timber  lands,  xfbicb  ahonld 
not  be  sold  for  less  than  $6  an  acra  By  the 
act  of  1897  (Chapter  129,  10  Oammel's,  1288) 
the  authority  of  the  Land  Commissioner  to 
classify  and  a^iralse  tbe  lands  was  contin- 
ued, but  the  minimum  prlqe  at  which  agrlcul* 
tural  lands  should  be  sold  was  fixed  at  $1.60 
an  acre,  and  grazing  lands  at  $1  an  acre. 
These  minimum  prices  were  In  effect  at  the 
time  of  the  a^pUcatiim  of  and  sale  to  Kldd. 

So  it  will  be  seen  that,  accordli«  to  « 
strict  oonstroctlon  tA  0»  statatea  thai  In 
forces  the  land  was  not  subject  to  the  sale 
to  Kldd  unless  It  had  theretofore  been  ap- 
praised at  $1.60  an  acre,  and  notice  of  such 
apimtlsement  sent  to  and  receired  by  the 
county  clerk  of  Stephens  county. 

We  hsTO  made  the  most  painstaking  exam- 
ination of  the  record,  and  have  reached  tbe 
conclusion  that  the  evidence  condnslv^y 
shows  that  the  land  in  ctntroversy  was  In 
fact  appraised  by  the  CommlMioner  of  tbe 
General  Land  Office  at  the  price  of  VJSO  an 
acre,  and  that  notice  thereof  had  been  given 
to  and  rec^ved  by  tba  county  derk  at  the 
time  Kidd  applied  to  pnndiase  the  land. 
Practically  all  the  material  evidence  In  the 
case  consisted  of  records  solemnly  made, 
some  of  them  long  years  ago,  while  the  trans- 
actions were  actually  tranqdrlng,  and  othen 
at  Intervals  thereafter.  And  there  waa  no 
conflict  in  the  parol  evidence,  which  waa  «k- 
planatory  ot,  and  fortified  the  effect  of,  tbe 
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AocamentuT  aridence,  thos  In  effect  eliml- 
utlng  all  lamus  of  fact,  bo  that  the  only 
qnestlons  arising  In  the  case  are  Questions  of 
law  to  be  applied  to  nndlspnted  facta. 

[1]  In  thtt  flESt  placsk  then,  ttw  act  of  tbe 
Gommlsstoner  oi  the  General  Land  OfiSce  in 
awarding  the  land  to  Kldd  created  the  defi- 
nite preaamption  that  the  Commissioner  bad 
classified  the  land  as  agricnltnral  and  ap- 
praised it  at  9tB0,  and  the  county  cleric  of 
Btepbena  county  bad  been  notified  of  racb 
dassiflcatlon  and  appraisement,  each  In  the 
mannw  prescribed  by  the  statutes  then  in 
force.  And  while  appellees  in  attacking  the 
validity  of  the  sale  and  award  bad  the  right 
to  rebut  that  presumption,  the  burden  of 
proof  was  upon  them  to  do  so,  and  by  direct 
and  aCBrmative  evidence.  Corrigan  v.  Ftts- 
almmons.  07  Tex.  696.  80  S.  W.  989;  Smlthers 
T.  Lowrance,  100  Tex.  77,  93  S.  W.  1064;  Holt 
T.  Gave,  88  Tex.  Civ.  App.  04,  86  S.  W.  309; 
Hood  V.  Parsley,  S9  Tex.  Civ.  App.  477,  87  S. 
W.  870;  StoUey  v.  LUwall,  88        Olv.  App. 

84  S.  W.  689.  In  Corrtgan  v.  ntEsimmons, 
supra,  Chief  Justice  Qaines  said  that  "under 
the  present  law,  It  is  the  duty  of  the  Commis- 
sioner of  the  General  Land  OfBce  to  cause 
the  lands  to  be  dasslfled  and  appraised,  and 
to  notify  the  clerk  ot  the  county  court  of  the 
coun^  in  which  they  are  situate  and  Oiub 
put  them  npoi  the  market.  It  is  also  bis 
duty  to  know  that  this  has  been  done  b^ore 
he  awards  a  sale,"  and  that  when  he  ma^ 
the  award  the  law  presumes  that  these  things 
have  been  dcme.  ttiat  "the  fact  that  he  award- 
ed the  lands  under  the  application  Is  evidence 
of  the  existence  of  the  facts  necessary  to 
give  him  authority  to  sell."  Even  if  that 
ivesnmptlon  In  this  case  liad  stood  alone,  and 
without  any  support  in  the  testimony,  we 
think  tlie  evidence  Introduced  to  overcome 
the  preeumpdon  was  wholly  insufflcient  for 
that  purpose.  All  such  evidence  was  of  a 
purely  negative  nature.  None  of  it  was  di- 
rect, or  affirmative.  On  the  other  hand,  the 
evidence  Introduced  In  support  of  the  facts 
presumed  was  overwhelming,  and  In  our  opin- 
ion conclusively  establishes  the  facts  without 
the  aid  of  tbe  presumption.  We  wQl  set  out 
some  of  this  evidence: 

Kldd  did  not  himself  undertake  to  make  out 
bis  application  to  purchase  the  land.  At  his 
request  tbe  county  clerk  of  Stephens  county 
made  It  out  for  him,  although  he  was  not 
diarged  by  taw  with  that  duty.  When  Kldd 
made  tbe  request  of  him,  the  clerk  withdrew 
to  another  room  In  his  office,  presumably  to 
get  from  his  records  the  necessary  data  upon 
which  to  base  the  application.  Kldd  so  testi- 
fied upon  direct  examination,  although  up<m 
cross-examination  be  said  be  did  not  see  Just 
what  tbe  clerk  did  while  in  the  other  room. 
In  tbe  v^  nature  of  the  circumstanoea,  bow- 
ever,  it  may  be  assumed,  although  su^lsnot 
necessary  to  tbe  finding  on  any  material  is- 
sue here,  that  the  clerk  went  into  the  other 
room  to  inform  himself  from  his  records  as 


to  the  status— tbe  deacriptlm,  c3assiflcatlon, 
appraisement,  etc.— of  this  tract  of  land, 
since  It  would  be  absurd  to  assume  that  be 
would  have  all  this  information  tabulated  In 
his  mind  ready  at  all  times  for  Instant  use. 
But  whether  his  retirement  to  another  room 
was  for  this  purpose  or  not,  the  clerk  on  this 
or  some  prior  occasion  obtained  this  infor- 
matltm  from  bis  records,  or  frmn  some  other 
source  of  Information  satisfactory  to  himself 
as  county  clerk,  charged  by  Uw  wlUi  the 
duty  of  keeping  records  of  such  official  inform 
mation  since  it  Is  a  fact  that  upon  his  return 
to  where  Kldd  was  awaiting  blm  he  wrote 
out  the  application,  filling  In  all  tbe  blanks. 
Including  description,  cla88lficatI(Hi,  appraise- 
ment, and  such  other  matters  as  were  neces- 
sary to  put  the  paper  In  a  form  acceptable  to 
the  Commissioner  of  the  General  Land  Office. 
He  showed  tbe  classification  to  be  "dry  agrl* 
cultural,"  and  tbe  appraisement  to  be  "$1JB0,'* 
which  later  checked  with  the  records  of  the 
land  office  and  was  there  "O.  E.'d.'*  He  fig- 
ured out  for  Kldd,  the  applicant,  the  amount 
of  the  first  payment,  on  the  basis  of  $1JB0  an 
acr^  wbicb  was  later  accepted  as  correct 
the  Land  Commissions.  Kldd  did  nothing  in 
the  premises  but  sign  and  swear  to  the  ap- 
pllcatlOD,  execute  the  obligation,  and  furnish 
tbe  remittance  for  the  first  payment.  l%e 
clerk  then  forwarded  the  application  and 
payment  to  the  General  Land  Office,  where  It 
was  received  and  filed  on  October  80,  1899. 
It  appears  that  it  was  not  taken  up  for  con- 
sideration In  the  General  Land  Office  until 
after  December  9,  1890,  when,  in  the  usual 
course,  it  was  referred  to  the  head  sales 
cleik,  who  in  turn  referred  It  to  the  examin- 
ing clerk.  At  that  time  it  bore  on  its  back 
tbe  Indorsements,  among  others,  "dassiflca- 
tlon, dry  agricultural,"  and  "appraisement, 
$1.60."  The  examining  clerk  took  it  to  the 
records  In  the  office  and  compared  it  with 
such  records  to  ascertain  if  the  land  had  been 
applied  tor  by  Kldd  at  the  correct  classifica- 
tion and  appraisement  This  clerk,  after  run- 
ning the  records,  entered  his  "O.  K."  on  the 
back  of  tbe  application  opposite  each  of  the 
indors^ents,  "classification,  dry  agrlcnltor- 
al."  and  "i^pralsement,  $1.60,"  which  meant 
that  he  bad  found  from  tbe  records  that  the 
land  was  in  tact  classified  as  dry  agricultural 
and  appraised  at  $1.50  an  acre.  Upon  this 
sbowing,  and  finding  the  applicaticm  In  due 
form  In  alt  other  respects,  the  head  sales 
clerk  indwaed  thereon  tbe  word,  "accept," 
which  meant  that  It  had  come  to  blm,  show- 
ing the  land  to  be  dry  agricultural  and  ap- 
praised at  f  L60,  and  that  there  was  no  con- 
flict, and  that  tbe  land  was  to  be  awarded  as 
applied  toe.  The  award  was  actually  made  aa 
January  22,  1900,  and  (Mai  notice  therectf 
was  givot  to  the  county  clerk  by  the  Com- 
mlsslfmer  on  Ftimary  1,  1900.  While  the 
Eidd  application  was  pending,  however,  and 
before  it  had  been  reached  for  consideration 
in  tbe  UaiA  Office,  one  J.  M.  Cook  wrote  tbe 
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Gommlffilfnier  tSiat  he  desired  to  a|)pl7  to 
imrchaee  tbe  land  In  dispute,  and  asked  as 
to  the  ezlsttng  status  thereof,  and  was  of- 
fidally  advised  hy  the  CknnmlsBloner,  on  De- 
canter 9,  that  tbe  land  was  classified  as  dry 
agricalturalt  and  "the  price  Is  91-60  an  acre." 
And  again:  On  September  22,  1899,  this 
same  man.  Cook,  made  application  to  the 
Land  Office  to  purchase  the  land  In  contro- 
versy as  diT  grazing  and  at  $1  an  aerft  Thla 
application  took  the  same  course  In  the  Land 
Office  as  the  Kldd  application  did  later  on. 
The  head  sales  clerk  gave  it  to  the  examin- 
ing clerk,  who  took  it  and  ran  the  records  for 
verification.  The  indorsements  on  the  back 
of  the  paper  showed  "dry  grazing"  and  "ap- 
pralsenimt,  |1,"  Instead  of  "dry  agricul- 
tural," and  "appraisement,  (1.50,"  as  in  the 
Kidd  application.  And  when  the  clwk 
checked  those  indorsements  with  tlie  records, 
instead  of  writing  "O.  E."  opposite  them,  as 
he  did  on  the  Kldd  application,  he  wrote  *UlTf 
agricultural"  and  "appraisement,  91JS0,"  tbm 
asserting  that  he  had  found  from  an  rum- 
ination of  the  records  that  the  land  was  das- 
sifled  as  dry  agricultural  and  appraised  at 
$1.60  an  acre,  at  wlilch  it  was  subsequently 
Bold  to  Kidd.  And,  instead  of  Indorslog  the 
Oook  appUcatl<Hi  "accept,"  as  he  did  the  Kidd 
application  later  <m,  the  head  sales  derit  in- 
dorsed it  "reject  and  refund,"  and  the  Oook 
application  was  thus  rejected  because  the  ex- 
amlnatitui  of  the  records  by  the  clerk  clurged 
wltti  that  duty  disclosed  that  the  land  was 
classified  as  -dry  agricultural  and  not  dry 
grazing,  and  appraised  at  flJSO  and  not  $1. 
This  rejection  occurred  November  27,  1899, 
after  the  Kidd  appUcatim  was  filed,  but  be- 
fore it  bad  been  reached  for  examination  in 
the  Lend  Office.  Thus,  in  each  of  these  three 
groups  of  circumstances  the  Commissioner  of 
the  Oraeral  Land  Office,  through  bis  author- 
ised Bubordlnatee,  offidally  ascertained  and 
determined  from  Uie  records  of  his  office,  and 
declared,  the  land  In  controversy  to  be  ap- 
praised at  $1.00  an  acre.  And  this  all  oc- 
curred while  Kldd's  appUcatimi  was  on  file 
and  before  the  award  was  actually  made  to 
him.  As  a  matter  of  fact  Oook  subsequently, 
in  May,  1900,  purchased  the  quarter  section 
adjoining  the  Kldd  quarter  section  on  the 
south,  as  dry  agricultural,  and  at  the  price 
of  f  1.C0  an  acre,  tbe  same  as  the  Kldd  clas- 
sification and  appraisemrat. 

Tliese  further  facts  won  shown :  Prior  to 
1807,  while  the  minimum  price  of  this  and 
similar  lands  was  fixed  by  law  at  $2  an  acre, 
tbe  Land  Oommlssioner  had  prepared  in  his 
office  what  was  designated  as  "daily  work 
book  No.  0,"  in  which  the  classification  and 
appraisement  of  the  public  lands  were  diown 
for  the  guidance  of  the  G<miniisstoner  and  his 
subordinates  In  carrying  on  the  work  of  the 
office  bi  tbe  sale  and  lease  of  those  lands.  In 
thla  WfHTk  book  6,  Oie  land  in  depute  was 
shown  to  be  amralsed  at  $2  an  acre,  the  then 
wiiwiiniiiii,  and  at  wbldi  price  the  land  had 


t3ieretofore  been  formally  appraised.  In  1897 
the  L^edature  reduced  the  minimum  price  of 
this  and  like  dasslfled  lands  to  91.50  an  acre. 
The  Commtesioner  had  theretofore  adopted 
tbe  minimum  price  ct  lands,  as  fixed  by  the 
statote,  as  tbe  appraised  and  selling  valne 
of  such  lands,  and  this  waa  the  fixed  policy 
of  the  ot&ce,  under  definite  instructions  of 
the  Commissioner  to  his  subordinates,  and 
tbe  various  county  clerks.  Including  the 
Stephois  county  clerk,  had  been  so  advised, 
and  It  was  so  generally  understood  by  tbe 
public.  This  policy  was  in  efTect  in  1897, 
when  tbe  minimum  was  reduced  on  this  land 
to  $1.50.  Shortly  after  this  reduction,  the 
Commis8l<mer  had  prepared  daily  work  book 
No.  6,  and  because  of  the  adoption  of  the 
minimum  as  the  appraised  and  selling  value 
of  the  lands,  the  clerks  preparing  the  book  & 
were  directed  by  the  Oixnmlsslmer  to  <mdt 
the  appraised  value  from  Its  appropriate  <xl' 
won  in  the  book,  "and  consider  the  lands  oa 
the  market  at  the  minimum."  This  was 
done,  and  In  this  way  there  was  no  showlhg 
ot  such  i^ipralsementB  in  this  book  5.  When 
this  book  was  completed,  about  1898.  It  was 
put  in  use  In  the  place  of  book  6,  above  de- 
scribed, the  active  use  of  whidi  was  there- 
upon discarded.  So,  the  appraised  value  of 
the  land  In  dispute,  as  well  as  of  hundreds  of 
other  tracte,  was  not  shown  in  work  book  5, 
which  continued  In  use  until  1902,  when  It 
was  superseded  by  book  9C>,  which  diowed 
this  land  to  have  been  dassifled  as  dry  agri- 
cultural and  appraised  at  91.B0,  and  mid  to 
Kldd.  This  work  book  SO  la  still  In  usa  In 
1902,  also,  the  Commissioner  mailed  out  to 
the  StephCTs  county  clerk  a  list  of  lands  in 
that  county,  showing  this  tract  to  be  classi- 
fied as  dry  agricultural  and  appraised  at 
$1.50  and  sold  to  Kidd.  The  bookkeeping  ac- 
count with  KEdcl,  as  kept  In  the  Land  Office, 
showed  the  annual  Interest  payments  as  they 
accrued  for  18  years,  always  paid  and  ac- 
cepted on  the  basis  of  $1.S0  an  acre.  So  far 
as  we  are  able  to  find,  every  reference  to  the 
appraised  value  of  this  land  in  the  records  of 
the  Land  Office  and  In  the  Stei^ens  county 
clerk's  office,  made  since  1895,  when  the  land 
was  formally  appraised  at  $2  and  notice 
given  to  and  recorded  by  the  clerk,  shows 
such  appraisement  to  be  $1.50  an  acre.  And, 
finally,  in  March,  1918,  more  than  18  years 
after  the  sale  to  Kldd  occurred,  we  find  the 
Commissioner  of  the  General  Land  Office  defi- 
nitely reiterating  that  at  the  time  Kldd  pur- 
chased it  the  land  was  classified  as  dry  ag- 
ricultural and  appraised  at  $1.50  an  acre,  as 
will  be  seen  from  the  following  slgnlflcant 
correspondence : 

*'Josepli  Ii.  Mayfield,  Oa  Frodncer. 

**Wiebita  Fans.  Texas,  March  19, 19i& 
**HoB.  J.  T.  Robison,  I^nd  Gomnissioner, 
Austin,  Texa»— Dear  Sin    I  am  desirous  of 
learning  the  dasilfication  on  the  N.  B.  %  Sea 
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22,  BIk.  6,  T.  &  P.  Uy.  Co.,  Certificate  2/845^ 
in  Stephena  countr,  Texas. 

"I  think  thia  land  waa  originallr  porcbaaed 
b;  a  Mr.  Kid,  tranaferred  a  number  of  timea 
and  finally  forfeited  for  the  DonpaTment  of  In- 
terest, kM,  reforfeited  and  finally  xeinatated  to 
a  Mr.  jno.  V.  Lewis  under  the  original  par- 
disae. 

"Am  desirous  of  knowing  the  original  dassifi- 
cation,  also  if  there  waa  any  reclasBification 
under  the  reinstatement. 

*^ea8e  send  bill. 
"Xouri  rerj  tnilr,      Joaepli  L.  Mayfield. 

*aicceiTed  Mar  20,  1018. 

*'Beferr«d  to  Old  Titio.'* 

*Warch  21. 1916. 
rtfr.  Joieph  L.  Mayfield,  Wichita  Falla,  Tex- 
aa — ^Dear  Sir:  Replying  to  yours  of  the  19th 
Instant,  beg  to  adviae  that  the  N.  B.  \i  of  sec- 
tion 22,  Mock  6.  Cert.  2/845,  T.  &  P.  Ry.  Co, 
160  acres  in  Stephens  county,  waa  classified 
as  dry  agricultural  land  and  appraised  at  |1.B0 
per  acre  under  the  act  of  1886,  amended  by  act 
«f  Biay  19,  1807,  and  awarded  J.  M.  Kidd  as 
an  actaal  settler  January  22;  1000,  on  bis  ap- 
plication filed  October  80,  1890,  on  said  clas- 
sification and  appraisement.  J.  M.  Kidd  made 
proof  of  three  years'  occupancy  and  the  requir- 
ed improvements  of  said  land,  November  7, 
1906,  and  $ed  the  same  in  this  office  Novem- 
ber 0,  1906.  Said  land  was  forfeited  for  non- 
payment of  interest  December  80,  1915,  and 
anbseqaantly  awarded  Y.  Griffin  aa  bla  home 
tract  Jmw  14, 1916^  on  his  application  filed  Bfay 
2,  JMH,  as  mineral  and  agricultaral  land  at 
96l00  per  acre.  The  aale  to  Oriffin,  however, 
waa  canceled  February  9,  1917,  on  account  of 
hia  failure  to  file  his  affidavit  of  settlement  on 
said  land  within  the  required  time  and  the  J. 
H.  Kidd  purchase  was  reinstated  on  the  records 
of  this  office  February  0,  1917.  It  ia  now  in 
good  atandlng  in  Us  name  and  the  amiaal  in- 
terest is  paid  on  said  accoont  to  November  1, 
1917. 

"There  is  no  transfer  to  Jno.  F.  Lewis  of  this 
land  on  file  and  classification  and  appraisement 
of  said  land  under  the  J.  M.  Kidd  stands  as  the 
correct  dassificatlon  and  appraisement  thereof. 
It  was  anbaequently  redassified  as  mineral  and 
agrienltural  after  the  forfeiture  of  the  Kidd 
purchase,  but  the  aale  to  Kidd  having  been  rein- 
stated, the  former  dasaificatioD  and  appraise- 
ment gOTems.  Fee  00  cents  for  this  informs* 
tion. 

"Tonrs  very  truly, 

"J.  T.  Boblaon,  Oommiasioner." 

Tbe  present  Commissioner  of  the  General 
Land  Office,  who  was  a  clerk  in  that  office  at 
the  time  the  sale  to  Kidd  was  made,  and 
whose  long  and  honorable  service  ia  tbla  of- 
fice as  such  clerk  and  as  Commissioner  ex- 
dtes  great  respect  and  admiration,  testified 
that  wbUe  he  signed  the  Mayficld  letter.  It 
was  in  fact  dictated  by  0.  M.  Calloway,  the 
"old  title"  derk  in  the  office,  and  that  he  did 
not  "tblnk  that  letter  shows  the  true  record 
focts  of  my  office,"  but  he  did  not  undertake 
to  point  out  the  partlcnlara  in  which  there 
were  errors  In  the  letter.  The  record  shows, 
too,  that  Mr.  Calloway,  who  dictated  the 
Mayfleld  letter,  has  been  a  clerk  In  the  Land 
Ofltce  for  over  60  years,  and  we  are  induced 
281  S.W^ 


by  this  fiict  to  locik  wiHi  mucb  respect  upon 
his  solemn  declarations  coocernlng  the  con- 
tents and  effects  of  the  records  of  that  ofBcA 
Now,  to  oTeroxae  the  presumption  of  law* 
and  the  force  of  the  facts  hereinabove  set 
out,  appellees  Introduced  and  call  our  atten- 
tion to  this  additional  evld^ce:  On  June 
11,  1895,  the  Land  Commisa loner  class tfled 
the  whole  of  section  22  (of  which  the  land 
in  dispute  is  the  northeast  quarter)  as  drj 
agiicDltnral,  and  ap^nlaed  it  at  |2  an  acre^ 
and  this  classiflcation  and  apiMralsement  was 
sent  to,  reoBlTed  and  recorded  by,  tlie  Ste- 
{duns  coosty  derk.  Ibis  dasslflcatlon  and 
appraisement  was  shown  in  voife  book  No.  6, 
heretofore  referred  to,  and  \rtilch  was  In  use 
fEom  1885  to  tbe  latter  part  of  1887  or  early 
port  ott  1698,  sborOy  after  the  minimum  price 
of  this  land  was  reduced  by  the  Legislature 
tma  $2  to  $LD0:  ^e  norOiweBt  quar^  of 
MttUm  22  was  atfld  at  |2  an  acre,  in  Febnx- 
ary,  1897,  before  the  minimum  price  was  re- 
duced to  81JM>.  The  southwest  quarter  waa 
sold  In  1900  as  dry  grazing  land,  at  $1  tn 
acre,  the  minimum  price  for  that  dan  of 
land.  The  southeast  quarter  was  sold  to 
CotA:,  in  May,  1900,  aa  dry  agricultural,  at 
IIJSO,  the  then  mlnimnm  price.  Tbe  Land 
Commissioner  and  the  county  clerk  of  Ste- 
phens county  testified  that  they  had  before 
the  trial  seardied  their  respective  offices,  end 
were  unable  to  find  nuy  record  of  where  the 
laud  had  been  formally  appraised  at  $1.50  an 
acre,  or  at  any  other  price  than  $2.  The 
present  Commissioner  also  testified  that  fn 
Investigating  matters  arising  with  reference 
to  this  land  aft»  its  sale  to  Kidd,  and  In- 
volTlng  the  classification  and  appraisement, 
clerks  would  first  r^r  to  the  record  of  the 
sale ;  )lf  upon  sucAt  refierence  there  was  any- 
thing on  the  face  ot  tbe  record  indicating 
any  inaccnracy  or  Importing  Irregularity  in 
the  classiflcation  or  appraisement,  the  search- 
ers would  go  on  back  to  the  sources  of  origi- 
nal Information,  but  in  the  absence  of  such 
Indications  he  would  assume  the  record  of 
the  sale  showed  the  true  facts  and  go  no  fur- 
ther. Appellees  contend  that  this  method  of 
Investigation  neutralizes  the  probative  eCTect 
of  tbe  fact  that  all  the  records  and  other  doc- 
umentary evidence  created  since  1895  show 
the  appraisement  of  the  land  at  $1.50.  But 
we  are  unable  to  agree  with  that  view,  or  to 
glre  sm^  vital  effect  to  such  conjecture. 
And  In  no  event  would  the  rule  apply  to  the 
reasons  shown  for  the  rejection  of  the  appli- 
cation of  Cook  on  November  27,  1S09,  nor  to 
the  declaration  of  the  Commissioner  In  hia 
letter  to  Cook  of  December  9,  1S09,  that  the 
land  was  dassifled  as  dry  agricultural  and 
appraised  at  $1JS0  an  acre,  because  it  affirm- 
atively appears  from  the  letter  to  Cook  that 
at  that  time  the  Kidd  application  had  not 
been  reached  for  examination  In  the  Land 
Office,  nor  the  sale  to  Kidd  consnmmated. 
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In  tbe  letter  to  Oook,  obviously  referring  to 
Kidd's  appUcatiMi,  the  Oommlasloner,  In  an 
official  ocKiimiinlcatim  elsned  by  bis  chief 
cleife,  adTlaes  OotA : 

"There  la  an  application  on  file  In  the  office 
tor  the  N.  B.  ^  of  thia  section  (22),  bat  I  do 
not  know  whether  It  will  be  accepted  or  not, 
aa  It  haa  not  yet  been  readied." 

It  was  not  reached,  or  at  least  was  not  act- 
ed on,  until  January  22, 1900,  six.  weeks  lat- 
er. So,  In  correcting  the  Indorsement  on  tbe 
Oook  appllcatkm  <hi  NoTember  27,  lS9d,  so  as 
to  sbow  tbe  appraisement  to  be  $1.60,  Instead 
of  $1  as  applied  £or,  and  in  writing  Oook  on 
December  9, 189%  tbat  this  land  was  at^rato- 
ad  at  fl^,  tbe  seardma  w^e  compelled  to 
go  to  tiie  BOQToea  of  original  information  In 
order  to  ascertain.  In  aadi  Instance,  what 
tbe  true  apiamlsanait  was.  They  eonld  not 
Have  had  reomirse  to  the  sale  to  Kldd,  whlfdi 
not  only  bad  not  been  made,  but  tbe  aj^Alca- 
tlon  for  which  had  not  yet  been  reached  even. 

If]  Now,  we  have  gme  into  tbe  fkcts  in 
tbe  case  at  great  lengtti,  of  course,  and  no 
doubt  wiUi  tedloDB  partlcnlarlty,  but  the 
whole  appeal  pivote  about  "the  question  of 
fact  discussed,  which  is  entitUid  tt»  the  great- 
est cou8ld«ratI(m.  And  upim  gncfa  conalder- 
atioa  we  hold  tbat  tbeee  facts  condusiT^ 
sbow  tbat  the  land,  at  the  time  of  the  sale^ 
had  been  duly  ai^raised  at  $1.60  an  acre. 
It  is  true,  of  course,  that  some  of  the  facts 
we  have  set  out  do  not  apply  to  or  bear  upon 
tbe  gueetLon  of  whether  or  not  notice  of  this 
appraisement  was  sent  to  and  received  by  the 
oounty  derk  of  Stephens  county.  As  has 
been  shown,  the  act  of  awarding  the  land  to 
Kldd  created  a  presumption  that  such  notice 
was  given,  received,  and  recorded  by  the 
clerk.  In  addition  to  that  Is  tbe  fact-  that 
when  the  clerk  undertook  to  make  out  Kidd's 
application  he  obviously  consulted  his  reo- 
orda  to  ascertain  the  appraisement  As  for 
that,  it  does  not  matter  whether  he  consulted 
these  records  at  the  moment,  or  the  day  be- 
fore, or  at  any  other  particular  time,  since 
the  reference,  whensoever  made,  disclosed 
the  true  appraisement.  Obviously  he  did  not 
consult  or  rely  on  the  1895  appraisement,  be- 
cause that  showed  $2;  whereas,  he  wrote  in 
the  appHcatiou  the  true  appraisement  of 
$1.50.  We  tbink  the  circumstances  make 
conclusive  the  presumption  of  law,  and  neith- 
er those  facts  nor  the  presumption  are  shak- 
en by  the  mere  testimony  of  the  present  coun- 
ty clerk  that,  after  20  years,  he  has  not  been 
able,  after  search  at  this  time,  to  locate  in 
his  office  any  formal  appraisement  at  $1.50 
an  acre. 

We  hold,  then,  tbat  tlie  sale  to  Kldd  of 
the  land  In  controversy  was  regularly  made, 
and  Is  valid,  and  not  subject  to  the  attack 
made  upon  It  by  appellees. 

[3]  Appellees  present  a  number  of  cross- 
assignments  ot  errw.  and  it  la  appropriate 


1  that  they  be  now  considered.  It  appears 
,  that  prior  to  the  reinstatement  of  the  Kldd 
Bale  the  land  in  dispute,  theretofore  classi- 
j  fied  as  dry  agricultural,  was  reclassified  aa 
:  mineral,  and  under  tbe  act  of  1907  (now  arti- 
cle 6433,  R,  S.)  it  was  provided  by  statute 
tbat  land  theretofore  or  thereafter  so  classl- 
fled  might  be  sold  for  agricultural  or  gracing 
purposes,  but  that  snch  sales  should  be  upon 
the  express  condition  that  the  minerals  in 
such  lands  should  be  reserved  to  tbe  state, 
and  tbat  snch  reservation  should  be  stated  In 
aU  applicatI<Mi8  to  pnrcbase.  Appellees 
make  the  cont^tion  that  because  of  such  re- 
classification and  ot  tbat  atatntory  provlstmi, 
the  relnstatemoit  of  the  Kldd  sale  was  foc^ 
evar  barred.  In  view  of  tbe  piovlalon  in  the 
Acta  of  1895  and  1897  (now  article  6423,  B. 
SO  that  forfeited  lands  should  revert  to  the 
state  and  be  resfdd  nnder  the  provialoDB  ot 
ttiose  acta  or  of  any  future  law.  This  eon- 
toitloii  of  appeUeea  was  covered  by  allega- 
tions in  their  trial  petition,  whldi  wen 
■tricfcen  out  upon  the  excesttim  that  tbe  act 
of  1907,  even  if  applicable,  and  the  redaasl- 
flcatlMi  by  the  Land  CfHumlssIoaer  aubse- 
quant  to  Kidd's  purdiaae  of  the  land,  could 
not  fverato  to  destroy  the  rights  glvu  Kidd 
statutes  la  fwoe  at  the  time  be  purduuh 
ad,  to  reinstate  the  sale. 

Tbe  logical  effect  of  appellees'  eootentloa 
la  tbat  wh^  be  permitted  a  forfeiture  ot  bis 
sale  Kidd  bad  no  more  rights  In  Ibe  land  in 
dispute  than  did  any  other  person  anywhm; 
tbat  the  act  of  the  Land  Conunlsalraier  in 
reclassifying  the  land  forever  cut  off  Kldd 
from  the  prerloua  ri^t  wbicb  existed  at  tbe 
time  he  purdiased,  to  relnatete  bis  pnrcbaae 
by  maklag  tbe  paymmt  provided  by  the  stat- 
ute in  force  at  tbe  time  he  purchased;  fliat 
the  only  right  be  really  had  was  the  ri^t, 
enjoyed  by  every  one,  to  apply  for  and  pur- 
chasd  the  land  under  the  new  classification, 
and  in  accordance  with  the  provisions  of  the 
act  of  1907  (article  6433). 

It  is  true,  as  appellees  urge  In  support  of 
their  cross-assignments,  that  when  Kldd  per- 
mitted the  forfeiture  the  land  reverted  "to 
the  particular  fund  to  which  It  originally  be- 
longed," and  was  thereupon  subject  to  be  "re- 
sold under  the  provldons"  of  the  law  then 
existing  or  subsequently  enacted,  as  provid- 
ed by  the  forfeiture  statute  (artlde  5423).  It 
would  have  been  absurd,  of  course,  for  the 
Legislature  to  provide  for  the  forfeiture 
without  also  providing  tor  the  resale  of  the 
laud  so  returned  to  the  state.  Otherwise 
purchasers  could  cause  the  state's  lands  to 
lie  Idle  until  doomsday  by  the  simple  device 
of  defaulting  In  paymente,  thereby  Inducing 
the  forfeitures  provided  for.  But  having 
provided  for  the  forfeiture  and  resale  of  the 
lands,  the  Legislature  sougbt  to  relieve  the 
harshness  of  tbe  forfeiture  by  providing  for 
the  reinstat^ent  of  the  forfeited  sales,  un- 
der certain  named  oondltlona. 
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[4]  Tbe  primrnxj  ob^ftct  of  the  itate  la  i^c* 
lug  Its  pubUc  domain  iip<m  tbe  martet  wa« 
the  securing  of  sctnal  settlers  on  these  lands. 
The  leTennes  to  be  derived  from  sales  was 
bat  a  secondary  consideration,  a  mere  Ind- 
d«it  to  the  greatn-  purpose  of  supplying 
homes  to  those  who  sought  and  lived  in  them 
In  good  faith.  The  wisdom  of  this  policy  of 
our  forefathers  has  new  been  seriously 
questioned,  and^  the  provision  for  the  rein- 
statement of  sales  forf^ted  was  an  expres- 
sion of  the  spirit  of  that  policy.  It  was  right 
and  Just  that  those  who  had  settled  upon  and 
improved  the  state's  lands  In  response  to  the 
lnvltatl<m  of  the  state,  and  who  had  endured 
the  hardships  incident  to  such  settlement, 
and  the  prlvatloDS  Inddeait  to  such  Improve* 
ment,  should  be  g1v»  an  cqifiortimlty  to  re- 
trieve their  lands  when  forfeited  by  reason 
of  temporary  misfortunes  and  the  consequent 
Inability  to  meet  their  payments  in  strict 
compliance  with  their^  obligations.  Forfeit- 
urea  by  statute  or  contract  are  not  favored. 
Tbey  miist  be  viewed  with  a  cold  And  literal 
scrutiny,  that  the  injury  wrought  may  be 
held  to  the  minimum.  On  the  other  hand, 
statutes  or  contracts  designed  to  relieve  from 
the  rigors  of  forfeiture  are  looked  upon 
warmly  and  construed  liberally,  so  as  to  af- 
tori  the  maximum  relief.  And  this  recipro- 
cal rnle  applies  as  well  to  tbe  great  state  of 
Tezaa  as  to  its  humblest  citizen.  So,  the 
provisions  of  the  statute  for  the  forfeiture  of 
sales,  and  for  tbe  reinstatement  of  such 
sales,  should  be  tested  by  the  rale  In  .gue»- 
tlon.  The  prorlslon  for  reinstatement  will 
be  quoted: 

•••  •  •  In  uy  cases  wliers  landi  hare 
besn  forfeit  to  the  state  for  the  nonpayment 

of  intereat,  the  parcbaserB,  or  their  veodeei, 
may  have  their  claiins  reinatated  on  their  writ- 
ten request,  by  paying  into  the  treasury  tbe 
fell  amount  of  interest  due  on  soch  claim  up 
to  the  date  of  reinstatemeot,  provided  that  no 
rights  of  third  periODi  may  have  Intervened. 
In  fdl  sach  eaaes,  the  origiaal  obllgatioM  and 
penalties  shall  thereby  bscome  as  bindtaiff  as  If 
BO  fozfeltare  had  ever  oconrred.  •  •  •  " 

It  will  be  observed  that  there  are  two  con- 
ditions upon  which  reinstatement  may  be 
had:  First,  the  payment  of  the  full  amount 
of  Interest  due  by  the  purchaser  up  to  the 
date  of  reinstatement;  and,  second,  the  ab- 
sence of  intervening  rights  of  third  xtersone. 
Appellees  seek  to  inject  here  a  third  con- 
dition, to  wit,  that  the  classification  of  the 
land  has  not  been  changed  since  the  original 
purchase  was  made.  And  under  this  third 
condition  appellees  seek  to  defeat  the  rein, 
statement  of  the  Kldd  sale  by  simply  show* 
Ing  that  when  Kldd  applied  for  and  purchas* 
ed  the  land  It  was  classified  as  dry  agricul- 
tural, and  priced  at  $1.50  an  acre,  whereas, 
at  the  time  of  the  reinstatement  It  was  clas- 
sified as  mineral,  and  appraised  at  another 
value;  that  this  reclassification  and  reap- 
pralsanent  after  the  award  to  Kldd  and  be- 


fore tan  K^nstmtement  of  bis  porduun  was 
an  abeolnte  bar  to  the  reinstatement.  But  we 
cannot  snbscribe  to  tUs  theory-  To  do  so 
would  require  ua  to  write  Into  the  reinstate- 
ment ^ovlalon  a  condition  not  therein  creat- 
ed, and  wholly  foreign  to  such  provision — a 
ocmdltlon  that  wovid  mtlrely  d^eat  the  very 
purpose  of  the  act  If  the  Legislature  had 
Intended  to  provide  Oiat  the  reinstatement 
must  be  subject  to  or  defeated  by  an  arbi- 
trary change  by  the  Uuad  Commissioner  of 
the  classification  and  apprauem^t  of  the 
land.  It  aboold  and  would  have  afOrmatively 
and  definitely  saU  so  in  tenns.  nie  pro- 
visions for  r^nstatcanent  wore  In  effect  when 
Kldd  pnrcbased  the  land,  and  were  embraced 
in  tbe  contraet  betweea  the  state  and  Kldd 
when  tbe  latter  purchased,  and  ndtfaer  Kldd 
nor  the  state  could  thereafter  arbitrarily  and 
without  tbe  oonsent  of  the  other  write  Into 
the  ooDtract  any  prorlsKm  ot  cmditlon  vary- 
ing, restrictlnf^  or  enlaq[lng  die  terms  there- 
of.  If  the  state  could  act  of  Ita  Leglalar 
tare  Ingraft  this  onerous  condition  onto  the 
contract,  then  ttte  same  Ucense  it  could 
by  Ulce  means  Increase  the  original  purchase 
price  of  the  land,  w  the  rate  of  intereat  or 
tenns  of  payment  theremL  The  payment  of 
the  bade  Intwest  wae  the  <aily  condition,  bo 
far  as  the  state  wm  concerned,  required  of 
EUdd  In  procuring  tbe  relnstateinent  of  his 
purdmse,  and  the  subsequent  act  of  the  Com- 
missi (mer  in  redasslfying  and  reappraising 
the  land  eoulA  not  serve  to  create  an  addl- 
ti(Hua  condition.  Anders<ai  v.  Nel^tbors,  94 
Tex.  240,  69  S.  W.  548;  Hooks  v.  KIrby,  68 
Tex.  Olv.  App.  385,  124  8.  W.  158  (writ  of 
error  denied);  Wing  v.  Dunn,  60  Tex.  dv. 
App.  16,  127  S.  W.  UOl  (writ  of  error  denied 
[Sup.]  128  S.  W.  10^ ;  Jumbo  Oo.  v.  Bacon, 
79  Tex.  5,  14  S.  W.  840;  Bates  v.  Bratton, 
96  Tex.  279,  72  S.  W.  157;  Houston  OU  Co. 
V.  McOrew,  107  Tex.  220,  176  S.  W.  45.  In 
Ho<^  T.  Klrhy,  supra,  this  principle  is  well 
stated  In  the  following: 

"The  law  nnder  which  tbe  timber  was  pnr- 
cbased from  the  itata  gave  the  absolute  right 
to  the  parehassr  te  boy  the  land  at  any  time 
within  five  years  from  the  date  of  the  sale  of 
the  timber  to  him,  or  at  least  until  all  the  tim- 
ber is  removed.  Tliii  right  formed  a  part  of 
the  coDsideration  paid  for  the  timber,  and  en- 
tered into  the  contract  as  much  as  did  the  cash 
coBSideratioD  of  the  $5  per  acre  which  he  paid. 
When  he  paid  the  cash  and  took  a  deed  to  the 
timber,  the  law  wrote  Into  the  contract  that  he 
wa*  also  therrty  granted  the  ri^t  to  buy  the 
land  within  a  certain  time  for  a  certain  further 
consideration,  and  this  rlsht  became  vested  and 
cannot  be  Impaired  by  subsequent  legislation." 

Appellees  contend  that  the  act  of  1895 
(article  5423),  providing  that  forfeited  lands 
should  revert  and  "be  resold  under  the  pro- 
visions of  this  act  or  any  future  law,"  sub- 
jected the  resale  of  such  lands  to  the  pro- 
vision of  the  act  of  1907  (article  5433),  that 
"the  land  which  Is  now  or  may  hereafter  be 
reclassed  as  mineral  may  be  sold  for  agrt- 
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caltnral  or  gnulng  ptuposet,  but  all  sales  of 
such  land  ahall  be  apon  the  aj/nm  condition 
that  the  minerals  shall  be  and  are  reserved 
to  the  fnnd  to  which  the  land  belongs,"  and 
ttiat  as  the  land  In  dispute  had  been  reclassi- 
fied as  mineral  at  the  time  Kldd's  vendee 
undertook  to  have  hla  purchase  reinstated, 
the  status  of  the  land  was  so  altered  as  to 
prevent  the  relnstatonent ;  that  the  act  of 
1007  was  a  "fature  law"  as  contemplated  by 
the  act  of  189S.  The  most  obvious  fallacr  in 
this  contention  Is  that  both  the  provisions 
relied  on  relate  exclusively  to  the  resale 
of  the  lands.  They  do  not  purport,  directly 
or  Indirectly  to  relate  to  the  restate- 
ment of  forfeited  sales.  This  Is  so  obvioos 
from  the  plain  lansa&ge  of  these  provisions 
that  apiKllees'  contention  approatdies  the 
frivolous.  The  provision  In  article  5128  is  a 
part  of  the  forfeiture  clause,  relates  solely  to 
resale,  and  Is  wholly  disconnected  from  and 
do6s  not  in  any  respect  whatever  refer,  or 
purport  to  refer,  to  the  provision  for  rein- 
statement The  forfeiture  clause  In  article 
S423  provides  for  three  steps,  (a)  forfeiture, 
(b)  reversion  to  the  school  fund,  and  (c)  re- 
sale. The  dause  for  reinstatement,  which  Is 
separate  and  apart  from  the  forfeiture 
clause,  prescribes  two  conditions  upon  which 
the  reinstatement  may  be  had,  (a)  payment 
of  all  back  interest,  and  (b)  absence  of  In- 
tervening rights  of  third  parties,  x'ben  Is 
no  condition  there  that  the  reinstatement 
cannot  occur  in  the  face  of  a  reclasslflcatlon 
or  reappralsement  of  the  land.  Moreover, 
the  (dause  affirmatlrely  provides  that  "In  all 
such  cases"  of  reinstatement  "the  original 
obligations  and  penalties  shall  thereby  be- 
come as  binding  as  If  no  forfeiture  had  ever 
occurred."  This  provision  relates  alike,  of 
course,  to  the  state  and  to  the  purchaser. 
And  article  6433,  upon  whidi  appellees  rely 
as  prohibiting  the  reinstatement  of  the  Eldd 
sale,  has  no  reference  to  reinstatement,  either 
directly  or  by  implication.  That  article  sim- 
I^y  provides  that  lands  thereafter  classed  as 
"mineral  may  be  sold,  •  •  •  bat  all 
sales  of  such  land  shall  be  upon  the  express 
condition  that  the  minerals  shall  be  and  are 
reserved  to  the  fund  to  which  the  land  be- 
longs, and  such  reservation  shall  be  stated 
In  all  applications  to  purchase."  It  will  be 
seen  from  Its  language  that  by  no  stretch  of 
construction  can  this  provision  be  made  to 
refer  to  the  reinstatement  of  forfeited  sales. 
Appellees  dte  the  case  of  Lawless  v.  Wright, 
89  Tex.  Civ.  App.  26,  86  S.  W.  1089,  decided 
by  this  court,  In  support  of  their  contention 
here.  We  adhere  to  every  phase  of  the  opin- 
ion in  that  case,  but  that  decision  defeats, 
rather  than  supports,  appellees'  contention 
here.  It  was  there  held,  simply,  that  in  case 
of  forfeiture,  title  to  the  land  reverted  to  the 
state,  and  that  during  the  period  in  which 
the  sale  was  in  suspense,  between  the  date 
of  forfeiture  and  date  of  reinstatement,  the 
purchaser'a  poaaeaslon  was  interrupted  for 


limitation  pniposes ;  tliat  Is  to  say.  Out  the 
forf^tore  broke  the  contbral^  ot  the  pur- 
chaser's adverse  possesion  against  tiilrd 
swis  for  llmitaticHi  purposes.  In  that  case,  aa 
here,  the  land  had  been  reclasslfled  and  re- 
appraised, but  the  sale  was  reinstated,  and 
the  validity  of  the  rdnstatement  was  In- 
cidentally recognised  hf  this  court,  which 
sUted  that: 

**In  this  ease,  after  the  forfdture,  the  state 
exercised  its  right  to  again  sell  the  land,  and 
bad  it  not  been  for  the  voluntary  reUnqnlslunent 
of  his  title  by  D.  Lawless  [an  intervening  por- 
cliaser],  the  purchase  made  by  Fancher  [the 
original  purchaser]  conld  never  have  been  rein- 
stated. The  forfeiture  destroyed  his  claim  to 
the  land  completely,  and  the  privilege  given  Co 
bim  to  have  it  restored  <m  certain  payments  and 
on  the  rigbta  of  others  not  intervening." 

[6]  Appellees  contend,  also,  that  the  right 
of  Kldd  to  reinstate  his  purchase  was  lost 
to  him  by  reason  of  the  fact  that  after  the 
forfeiture,  and  before  the  reinstatement,  one 
V.  Griffin  purchased  the  land  In  question; 
that  although  OrifOn  did  not  complete  his 
purchase  by  actually  settling  on  the  land, 
and  voluntarily  abandoned  the  land,  the  sale 
to  Kidd,  nevertheless,  could  not  lawfully  be 
reinstated,  since  Orlffln's  purchase  was  such 
an  Intervening  right  of  a  third  person  as 
would  bar  the  reinstatement  The  fiicts 
showed  that  after  the  Kldd  forfeiture  Griffin 
aK>lied  to  purdiase  the  land  as  mineral  land, 
at  $6  an  acre;  that  the  application  was 
cepted  and  the  land  awarded  to  Griffin.  At 
that  time  the  applicant  was  required  by  the 
statute  (articles  6408,  6410)  to  actually 
settle  on  the  land  within  90  days  fn»n  the 
date  of  the  application,  and  within  80  days 
after  the  ea^iratlon  of  the  90^ay  period 
file  In  the  Land  Office  an  affidavit  showing 
such  settlonent,  and  that  forfeiture  should 
follow  the  failure  either  to  settle  or  to  fil« 
the  affidavit  Griffin,  however.  Instead  of 
settling  on  the  land,  abandoned  it,  made  no 
settlemait  thereon,  filed  no  affidavit  of  settle- 
ment,, and  subsequently  wrote  the  Oommls- 
Blon»-,  advising  that  he  had  found  the  land 
to  be  "worthless,"  and  that  the  sale  to  him 
could  be  mariced  forfeited,  whldi  was  don^ 
whereupon,  upon  request,  and  the  payment 
of  back  due  Interest,  the  Kldd  sale  was  rein- 
stated. Aj^Uees  contend  that  cue  Grlffln 
transactl<m  was  such  Intervening  right  ot  a 
third  person  as  absolutely  destroyed  the  right 
of  Kldd  to  reinstate.  The  prorlslon  In  the 
statute  for  reinstatement  is  that  such  rein- 
statement may  be  made,  "provided  that  no 
righta  of  third  parties  may  have  intervened," 
and  appellees  contend  that  this  phrase  con- 
templates any  right  that  accrued  at  any  time 
while  the  original  sale  was  in  suspense,  even 
though  such  light  was  but  momentary  and 
had  ceased  to  exist,  and  was  unenforceable 
at  the  time  reinstatement  was  sought;  that  It 
did  not  contemplate  only  such  rights  of  third 
parties  as  were  existing  and  enforceaUe  at 
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fbe  time  Ota  t^nsUtement  ct  tbe  orl^naa 
sale  was  eou^t  Bat  we  think  llila  con- 
Btmctlai  of  the  atatnte  la  attained  and  un- 
reasonable, and  was  not  In  contemiOation  of 
the  Leglalatnie  which  enacted  it  We  tblnk, 
rather,  that  the  L^slatnre  had  In  mind 
sadL  Tl^ta  of  third  parties  aa  consUtnted 
a  present  exlsttog  bar  to  relnstatement-«n 
existing,  vested  right,  enforceable  at  tbe  time 
by  the  party  owning  such  right  This  pn^ 
vision  was  not  inserted  for  tbe  benefit  oC 
tbe  state  of  Texas,  but  for  tbe  benefit  ot 
third  parties  in  whose  tavor  each  intovenliqc 
rights  existed;  and,  when  there  are  no  third 
parties  who  can  lawfully  complain  of  the 
relnBtatemeDt,  the  state  cannot  be  heard  to 
do  BOk  In  this  Instance  Orlflln  Is  not  com- 
plaining ;  he  oonld  not  do  ao,  If  so  disposed, 
fllnoe  wbAtawr  rights  he  bad  at  one  time 
had  icmg  since  ceased  to  exist  in  law.  In 
fact,  be  ner^  had  any  aubatantlal  rtghta» 
because,  by  the  wy  terms  of  the  act  imder 
whlcta  he  son^t  to  pnr^se  be  could  not 
transfer  the  rtghts  he  acqnired,  and  lud  he 
attempted  to  do  so  he  would  have  thereby 
nntomatleally  t(«f eited  all  of  bis  rights  to 
poKAaaa.  Article  Mlfi^ItS.;  Qood  v.  Terrell* 
100  Tex.  27S,  08  S.  W.  841.  Bat  we  do  not 
think  tbe  meagemeas  of  bis  rights  material. 
If  be  had  tbe  strongest  of  rights,  they  were 
entirely  lost  and  destroyed  at  the  time  tbe 
Kldd  sale  was  reinstated,  and  were  no  bmger 
a  bar  to  sodi  reinstatement  Apiwllees  <^te 
no  anthority  In  sQpport  of  their  contention, 
while  on  tbe  other  hand  the  condosion  we 
have  readied  la  sapported  abundant  aa- 
tboritlea,  among  them  being  Uound  OU  Oa 
V.  Terrell,  OB  Tex.  OiiS,  02  S.  W.  451;  WyerU 
V.  TerreU.  100  Tex.  409^  100  S.  W.  133 ;  Law- 
less v.  Wright.  80  Tex.  Civ.  App.  26, 86  S.  W. 
1030;  Anderson  v.  Neighbors,  supra;  Lee  v. 
Green,  24  Tex.  Civ.  Ai^.  109,  58  S.  W.  196, 
847;  Davis  t.  Tates,  68  Tex.  ClT.  App.  6, 
133  a  W.  281;  Good  r.  Terrell,  100  Tex. 
275,  08  S.  W.  641. 

[1, 7]  Appdlees  alleged, '  In  support  of  a 
further  contention,  that  on  FelHiiary  8,  1017, 
six  days  prior  to  the  reinstatement  of  Che 
Kldd  sale,  appellant  J.  F.  Lewis  secured  from 
W.  J.  B^lamy  (a  remote  vendee  of  Kldd)  a 
quitclaim  deed  to  the  land  in  dlspate,  but 
that  tbls  Instrument  conveyed  no  rights  what- 
ever, becaum  at  that  j;ime  Bellamy  bad  no 
Interest  In  Oie  land;  that  at  timt  time  tbe 
land  belonged  to  Griffin  and  stood  in  GrifDn's 
name  on  the  Land  Office  records,  and  the  sate 
to  Gril&n  was  not  canceled  untU  February 
0,  six  days  after  the  conv^ance  trf  the  Kldd 
title  1^  quitclaim;  that  Bellamy  having 
no  right,  title,  or  Interest  in  the  land  at  the 
tbde  of  tbe  quitclaim,  any  after-acquired  title 
would  not  Inure  to  the  benefit  of  Lewis.  Bx- 
cejfOxmB  were  sustained  to  these  allegatlcms, 
and  appellees  complain  thereat  It  has  been 
shown  that  Griffin  bad  at  this  time  complete- 
ly lost  all  his  right  to  porchase  the  land.  In 
fact,  he  had  never  completely  acquired  any 


substantial  right,  or  any  rlg^t  that  be  could 
even  transfer.  He  had  slmidy  made  an  at- 
tempt to  pundiase  the  land,  but  failed  to  fol- 
low up  such  attempt,  and  Toluntarily  and 
very  deliberately  abandoned  It  Tbls  removed 
him  aa  a  possible  Impediment  to  the  relnstate- 
m«it  of  the  Kldd  sale,  which,  so  far  as  Griffin 
was  concerned,  could  have  been  enforced  by 
mandamus  at  the  time  of  the  transfer  fnmi 
Bellamy  to  Lewis.  The  ^t  that  tbe  cancd- 
lation  of  the  Grlffln  sale  had  not  bem  formal- 
ly entered  i»  Ibe  Land  Office  books  could  not 
afl^ect  the  rf^t  of  Sdd^  vendee  to  a  rein- 
statement So  appAUees'  contention  tliat  tbe 
Oriffin  transaction  was  in  any  way  an  ot>- 
stacle  to  the  projection  ot  the  Kldd  title 
Is,  in  our  ofdnlon,  quite  clearly  untenable 
and  without  any  fbroe  at  all.  But  the  prop- 
osltlim  that  at  tbe  time  ct  the  Bellamy  to 
Liewls  quitclaim  ttie  former  bad  no  interest 
to  cmvey,  and  by  reason  thereof  the  latter 
secured  no  rl^t,  title,  or  interest  In  ttie  land, 
Is  a  more  serious  one.  If  at  that  time  Bel- 
lamy bad  no  Interest  In  or  claim  upon  tbe 
land,  then  his  quitclaim  to  Lewis  was  a  nul- 
lity. All  that  a  qnitdalm  deed  could  convey 
to  Lewia  was  sucih  interest  as  B^my  at 
that  time  had  In  the  title  to  tbe  land,  and 
If  Btilamy  bad  no  interest  In  the  title,  then 
of  coarse  none  passed  to  Lewis.  The  ques- 
tion Is  most  Interring.  Appellants  cite  no 
authorities  except  Bedford  v.  Bayner,  13 
Tex.  ar.  App.  618,  S6  S.  W.  OSl,  which  merely 
determines  that  the  deed  Involved  In  that 
case  was  not  a  qultdalm  in  effect  That 
question  Is  not  invtdved  here,  since  we  are 
here  to  determine  the  snffidmicy  of  allega- 
tlfms  as  to  ttie  eOfect  of  a  quitclaim  deed, 
the  language  of  wbldi  Is  not  set  ont,  under 
the  particular  facts  alleged.  Appellees  cite 
mly  one  Texas  case,  Rodgers  v.  Burchard,  34 
Tex.  441,  7  Am.  St.  Rep.  283,  which  decides 
only  that  a  quitclaim  deed  conveys  no  more 
than  the  present  interest  of  the  grantor 
In  the  land  described,  and  doea  not  ext^d 
to  an  interest  subsequently  accruing.  This 
is  elemental,  as  we  understand  it  Neither 
party  cites  the  case  of  Bates  v.  Bacoo,  60 
Tex.  348,  1  S.  W.  256.  In  that  case 
a  void  patent  was  Issued  to  one  Russell,  the 
land  was  sold  and  conveyed  by  tbe  sheriff, 
under  a  Judgment  against  Russell,  to  BaoKi; 
later  on  the  Legislature  validated  the  patent, 
and  Bacon  <dahtfed  the  title  created  by  the 
act  validating  the  patent  under  which  he 
purchased.  The  sheriff's  deed  may  be  lik- 
ened, for  the  purpose  of  this  inquiry,  unto 
a  quitclaim  deed.  We  quote  from  the  opinion 
in  the  case  cited: 

"Tbe  plaintiff  below  admitted  that  the  pat- 
ent, through  which  he  claimed,  was  the  same 
held  by  this  court  to  be  void  in  the  case  of  Ba- 
con  &  Bates  v.  Russell,  57  Tex.  409.  He  in. 
sists,  however  that  the  grant  was  validated  by 
the  act  of  March  31,  1883,  and  that  Us  tiUa 
was  thereby  perfected.  His  claim  to  tbe  ben- 
efits of  that  act  is  through  an  execution  sale 
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acalnrt  Boasflll,  the  patsntee,  made  on  June  6, 
1877.  At  that  time  KnsseU  had  no  interest  in 
the  land.  The  title  was  in  the  state,  and  there 
remained  nntfl  the  cited  act  the  patent  was 
vitalized  as  a  grant.  A  sherifTs  deed  conveys 
only  the  right,  title,  and  interest  of  the  defend- 
ant in  execution;  if  It  was  the  act  of  the  de- 
fendant, it  contains  no  recital,  stipulation,  or 
covenant  that  could  estop  him  from  disputing 
the  title  of  the  purchaser  upon  an;  aubsequent- 
1;  acquired  or  accruing  right  in  himself.  Free- 
man on  Ex.  i  335.  The  plaintiff  acquired,  by 
the  sheriff's  deed,  only  the  title  Russell  then 
had— and  be  bad  none — and  not  what  he  after- 
wards acquired  bj  the  state's  bounty. 

"It  was  in  the  power  of  the  Legialature  in 
con£rming  the  void  grants  embraced  in  the  act 
of  Uarch  31,  188S,  to  pass  its  beneSts  to  the 
assigns  of  the  grantees,  but  this  was  not  done, 
although  the  act  passed  was  doubtless  suggest- 
ed by  the  opinion  of  this  court  in  the  case  of 
Bacon  &  Bates  v.  Russell.  It  was  probably 
considered  that  the  title  would  pass  to  the  as- 
signee by  estoppel  without  legislation  in  all  in- 
stances in  which  it  was  wise  that  it  should 
pass.  It  certainly  was  not  politic  to  pass  to 
the  purchaser  at  execution  sale  any  claim  the 
defendant  in  execution  miy  have  had  upon  tiie 
charity  or  liberality  of  the  sovereign." 

[8J  Tbe  language  ot  that  opinion  affords 
mudi  food  for  thought  when  considered  in 
connection  with  the  provision  in  the  statute 
that  when  a  sale  is  forfeited,  as  here,  the 
land  reverts  to  the  particular  fund  to  which 
it  originally  belonged,  and  when  farther  con- 
sidered In  connection  with  article  5423  and 
the  holding  hy  this  court  in  Lawless  v. 
Wright,  supra,  that  the  forfeiture  reinvests 
the  title  In  die  state.  But  upon  reflectiou 
we  conclude  that  neither  the  statute  nor  the 
decisions  mentioned  operate  to  cut  off  Lewis 
as  T^dee  from  the  right  to  enforce  reinstate- 
ment of  tbe  EIdd  sala  It  Is  true  that,  a 
quitclaim  deed  conveys  no  more  Interest  than 
the  grantor  has  at  the  ttme,  and  that  It  con- 
veys no  Interest  In  an  after-acquired  title- 
that  the  quitclaim  deed  from  Bellamy  to 
Lewis  conveyed  no  interest  to  the  latter,  un- 
less the  former  at  that  time  had  snch  in- 
terest It  is  true,  ahK>,  as  held  In  Lawless  v. 
Wright,  that  the  state  of  Texas  at  that  time 
was  invested  with  the  title  to  tbe  luid,  and 
the  ri^t  to  resell  the  land,  subject,  however, 
and  always,  to  the  right  of  KIdd  or  his 
vendees  to  reinstate  the  orl^nal  sale  at  any 
time  in  the  absence  of  Intervening  rights  of 
third  parties.  And  just  there  is  precisely 
the  Interest  that  Bellamy  owned  at  the  time 
of  tbe  transfer  to  Lewis.  And  that  was  a 
vested  rig^it  which  no  statute  or  act  of  ttie 
Land  Commissioner  could  take  away  from 
htm.  Moreover,  the  statute  (article  M23)  ex- 
pressly gives  that  right  to  "the  original  pur- 
chasers or  their  vendees."  This  right  may  ue 
momentarily  obscured  by  a  shadow,  suiih  as 
the  Oriffln  transaction;  or  oitlrely  obliterat- 
ed by  a  complete  and  permanoit  resale,  but 
It  is  there,  nevertheless,  and  Is  written  in 
clear  and  express  language  into  the  ctmtract 


between  the  state  and  the  original  purdiaaer. 
It  is  Just  as  clear  and  definite  and  tangibto 
as  is  the  right,  given  in  the  same  contract, 
to  contlnne  the  title  in  force  by  paying  the 
Interest  on  the  1st  of  November  each  year. 
Now,  in  the  Bates  v.  Bacon  Case,  supra,  the 
patent  was  held  to  be  absolutely  void.  Tliii 
holding  made  the  patentee  as  a  complete 
stranger  to  the  title,  divesting  him  of  every 
relation  thereto  and  claim  thereon.  The 
state  was  under  no  further  legal  obllgatitm 
whatever  to  Mm.  And  while  in  this  attitude 
the  patentee's  title  was  conveyed  by  the  sher- 
iff to  Bacon,  as  If  the  patentee  had  done  so 
by  quitclaim  deed.  Subsequently  the  Leg- 
islature validated  the  patent,  and  the  Su- 
preme Court  held  that  the  title  revitalized 
by  this  act  did  not  Inure  to  the  benefit  of  the 
assignee  of  the  grantee  In  tbe  patrat,  in  the 
absence  of  an  express  provision  for  that  pur- 
pose ;  that  the  assignee  did  not  acquire  a 
title  afterwards  acquired  "l^  the  state's 
bounty"  or  any  claim  upon  the  "charity  or 
liberality  of  tbe  soverelgu."  These  considei^ 
ations  clearly  distinguish  that  case  from  this. 
'llie  rights  conveyed  by  Beuamy  to  Lewis 
were  not  based  <m  any  claim  to  the  state's 
"bounty,"  or  dependent  upon  the  "charity  or 
liberality  of  the  sovereign,"  but  were  <flear 
and  definite  rights,  expressly  vested  In  Kidd 
and  his  vendees  by  the  terms  of  the  original 
contract  between  the  sovereign  and  one  of 
its  citizens.  So  we  bold  that  the  quitclaim 
deed  from  Bellamy  to  Lewis  conveyed  the 
right  to  reinstate  the  KIdd  purchase. 

[t1  Appellees  alleged,  also,  that  the  pro- 
curing  of  the  quitclaim  deed  by  Lewis  from 
Bellamy  was  a  fraud  upon  the  state  of  Texas, 
in  that,  in  December,  1016,  Lewis  r^resented 
to  the  Land  Commissioner  that  he  bad  no 
interest  in  the  land  In  dispute,  and  in  Jan^ 
uary,  1A17,  r^reaented  to  the  Commissioner 
that  he  owned  the  land,  whei  as  a  matter 
of  t&et  ha  had  no  Interest  therein;  that 
Lewis  was  seeking  to  procure  title  to  and 
possession  of  the  land,  knowing  it  to  be  near 
oil  production  and  valuable,  and  yet  know- 
ing, also,  that  the  Commissioner  was  una- 
ware of  this  peculiar  value;  that  latn  on 
Lewis  procured  the  quitclaim  deed  from 
Bellamy  and  had  the  sale  reinstated  for  his 
own  use  and  benefit  and  with  the  Intention 
of  depriving  the  state  ot  the  value  of  the 
land.  These  allegations  were  stricken  out 
upon  exception  that  no  Showing  of  fraud  was 
made  by  the  allegations,  which  were  mere 
conclusions  of  tbe  pleader.  We  are  quite 
dear  that  the  allegations  were  subject  to 
the  exception,  which  was  properly  sustained. 
The  right  to  r^nstate  the  Kidd  sale  was  a 
Tested  right,  and  could  be  defeated  only  by 
a  failure  to  pay  the  accrued  Interest  on  the 
land,  or  by  enforceable  intervening  rls^ta  of 
third  parties.  No  representations  of  Lewis, 
whether  true  or  false,  could  affect  that 
right.  He  was,  or  was  not,  entltied  to  the 
reinstatement,  and  nothing  be  could  say 
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would  enlai^  or  lessen  tbe  authority  of  the 
Land  Gommtasioner. 

The  Mmduslons  we  hare  written  dispose 
of  all  material  matters  raised.  We  sustain 
appellanti^  fliat  aaslgmnent  of  error,  com* 
plaining  of  tbe  refusal  of  the  trial  court  to 
direct  a  verdict  for  fbe  d^endants  therein. 
This  renders  Immaterial  appellants*  remain- 
ing assignments  of  error,  which  will  not  be 
discussed.  We  overrule  all  of  appellees* 
cross-assignments.  The  Jndgmoit  of  the  dis- 
trict court  mast  be  reversed,  and  as  the 
facts  were  very  fnUy  devdoped  In  tbe  court 
below,  judgment  will  be  here  rendered  In 
teTor  of  appellants. 

BefTOTsed  and  rendered. 

On  Behearlng. 
FEB  GtTBIAM.  Rehearing  denied. 

COBBS,  J.  (dissenting).  I  cannot  agree 
with  th^  majority  of  the  court  in  respect  to 
the  disposition  made  of  this  case  on  aiweal. 
It  is  nnnecessary  to  extend  my  reasons  to 
any  great  length.  When  the  state  offers 
her  lands  for  sale  on  a  credit  and  requires 
certain  necessaiy  precedent  things  to  be 
done,  every  single  requirement  must  be 
strl(^y  met  In  sncb  cases,  to  acquire  her 
title,  the  burden  of  proof  Is  on  the  purchaser 
to  establish  the  antecedent  equities,  rights, 
and  the  requirements  step  by  step  until  It 
Is  finally  merged  in  a  final  patent 

In  this  case,  J,  M.  Kidd  applied  to  pnr- 
chaae  this  land,  alleging  It  was  clnsslfled  as 
agriculture  land  and  valued  at  $1.50  per  acre, 
at  which  price  he  purchased.  The  state 
denied  this,  and  introduced  some  evidence 
to  show  the  land  had  by  the  proper  authority 
at  the  time  of  tbe  allied  purchase  been 
valoed  at  the  sum  of  $2  per  acre,  not  (l.SO. 
This  Issue  of  fnct  was  fairly  submitted  to 
tbe  jury,  who  found  against  the  Kidd  con- 
tention, that  Is,  the  land  was  not  valued  at 
91.60  per  acre,  but  at  f2.  Accepting  their 
finding  as  we  must,  then  Kidd  acquired  no 
right  against  the  state.  This  court,  in  its 
majori^  opinion,  found  facts  and  reasons 
to  set  aside  the  finding  of  the  jury,  and 
substltated  therefor  the  court's  findings  .and 
conclusions  In  lieu  thereof,  which  cannot  be 
done.  I  understand  it  is  well  settled.  It  Is 
true,  tiiat  there  is  always  a  inreenmption  (tf 
law  that  <AeerB  do  their  dnty,  but  I  do  not 
understand  any  rule  of  law  that  will  Justify 
the  indulgence  of  inferences  to  overcome 
(3ut  presumption  in  the  face  OC  some  evi- 
dence to  support  the  Jury's  finding,  however 
BUght,  supporting  the  official  action.  The 
state  wiU  not  be,  In  such  cases,  estopped  or 
bound  by  Illegal  acts  of  her  officers. 

Another  reason  for  this  dissent  is  because 
Kidd  did  not  complete  hla  purchase,  and  all 
Us  rlghta  became  forfeited  to  the  state  1^ 
reaaux  of  the  very  facts  stated  at  length 


In  the  majority  <^nlon.  The  Commissioner 
of  the  General  Land  Office  ascwtalned  that, 
this  land  whidi  had  been  erroneously  classi- 
fied as  dry  agricultural  land  was  in  fiict 
very  valuable  mineral  land,  and  thereupon 
reclasslfled  It  as  mineral  land,  and  ctaang> 
ed  the  value  -from  $2  to  $6  per  acre.  But 
this  classification  was  not  had  until  after 
Kldd's  default  la  bis  purchase  requiring  a 
forfeiture  to  the  state.  Thereaft^,  on  tbe 
2d  day  of  May,  1896,  V.  Orlffln  filed  his 
plication  to  purdiase  tbe  same  at  f6  per 
acre,  wbereupm  tiie  land  waa  legally  award- 
ed to  him,  and  the  cash  payment  pn^erly 
applied,  and  tbe  obUgatlon  ot  $880  de- 
ferred payment  retained  by  tbe  Oommla- 
Bioner.  Here  was  the  'nntaveiilng  ritfitf* 
the  statute  «peaks  at,  the  third  party  that 
cut  off  the  right  of  E3dd  ever  afterwards  to 
come  in  «n  hla  original  pordiase.  The 
state,  under  Its  right  secured  to  It  Kldd's 
foref^ture,  had  ascertained  the  land  Kidd 
had  daimed  to  pnrdinse  as  dry  agricultural 
land,  at  $U50  pw  acre,  was  not  dry  agrt 
cultural  land  at  all,  but  immensely  valuatrie 
mineral  land,  whereupon  a  new  fdasrtflcatlon 
was  idaced  thereon  representing  its  true  and 
real  omdlUim -redaaiMlled  at  a  time  wtim 
tbe  state  had  the  power  to  main  such  re- 
clas^flcaUMi  and  revaluation  tit  her  own 
land  which  Kidd  had  forfeited  and  abandon- 
ed to  her.  Surely  the  stete  had  this  right 
and  dominion  over  her  own  property,  for 
there  had  arisen  this  Intervening  right,  and 
tbe  Intervening  right  of  a  third  party,  too. 
As  the  state  sold  this  land,  and  thereby 
whatever  right,  If  any,  Kidd  may  at  any 
time  have  had,  was  by  these  proceedings 
lost  to  him  and  passed  to  the  Intervening 
purchaser.  Orlffln  failing  to  comply  with 
the  law  respecting  settlement,  lost  his  right 
to  complete  his  purchase,  and  he  was  cancel- 
ed out  Now,  where  did  the  title  go?  It 
did  not  go  up  in  thin  air.  It  did  not  go 
back  to  Kidd  or  his  assignees.  Something 
had  to  be  done  again  to  secure  the  original 
status  of  purchase,  If  Kidd  was  to  be*  rein- 
stated. I  cannot  believe  any  supposed  equity 
had  been  left  In  Eldd  after  Griffin's  purchase 
under  the  law  to  obliterate  everything  done 
between  Kldd's  sui^xMed  jmrcfaase  and  per^ 
mit  his  assignee  to  seen  re  trom  the  state 
this  vastly  valuable  mineral  land,  which 
was,  through  tile  mistake  of  her  officers. 
Improperly  dassffied,  illegally  sold,  and  val- 
ued, at  the  mistaken  value  placed  thereupon 
at  the  time  of  his  alleged  purchase. 

On  the  3d  day  of  February,  1917,  appelant 
J.  F,  Lewis  secured  from  W.  J.  Bellamy  and 
wife  a  qultdalm  deed  to  the  land,  but  no 
right  passed  by  that  instmmwt  at  that 
time,  because  Griffin  was  then  the  interven- 
ing purchaser,  whose  purdiase  waa  not  can- 
celed out  until  tbe  9tb  day  of  February, 
1917. 
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I  cannot  agree  with  my  Assodates  tbat 
Eldd  or  his  assignee  had  any  vested  right 
of  reinstatement  whatever,  for  the  statute 
Uself  contained  an  express  prohibition 
against  It  That  right  became  lost  and  an- 
nulled the  very  nilnnte  of  Griffin's  purchase, 
and  there  Is  no  word  or  suggestion  that  such 
a  privilege  was  conferred  upon  him  after 
the  Intervening  right  of  a  third  person  had 
come  In,  that  survived  beyond  the  interven- 
ing purchaser's  right  for  reinstatement  My 
constmcdoD  of  the  statute  Is  that  up  to 
such  time  as  the  land  was  unsold  to  another, 
be  might  do  so.  It  was  not  passed  to  pro- 
tect the  right  of  a  third  person,  because 
such  right  was  protected  by  the  Ckinstltu- 
tlon  and  all  law.  Obviously,  It  was  Intend- 
ed as  a  period  of  limitation,  and  after  that 
one  Intervening  right  the  statute  Itself  Is 
silent.  To  give  It  any  other  conBtructl<Hi 
would  be  to  extend  that  right  ad  Infinitum ; 
It  would  make  no  difference  how  many 
ottier  salea  became  forJtelted  and  canceled 
out  Such  statDteg  must  be  giTsn  strict 
construction. 

There  Is  in  my  mind  another  very  serious 
objection  to  reversing  and  rendering  this 
Judgment.  The  land  was.  In  the  first  place, 
•rr<meously  and  illegally  classified  as  dry 
agricultural  land.  So,  when  sold  and  pur- 
chased there  was  both  a  mutual  mistalie  as 
to  Its  classification  and  as  to  Its  real  value. 
This  was  discovered  by  the  officers  of  the 
Btato  whose  duty  It  was  to  classify  lands 
after  the  land  bad  reverted  to  the  state 
under  the  forfeiture  of  all  of  Eidd's  rights. 
In  this  condition  of  the  land,  and  upon  its 
proper  classification  and  TOlue,  It  was  sold 
to  OrlfflD.  Whoi  Eldd'a  assignee  makes 
this  discovery  after  the  cancellation  of  Grif- 
fin's rights,  ignoring  Its  real  and  true  valua- 
tion, they  attempt  a  reinstatement  of  the 
former  purchase  of  land  they  knew  bad 
been  erroneously  classified  and  valued.  I 
do  not  think  they  should  be  allowed  to 
profit  by  the  mistake  of  the  state's  officer, 
and  In  a  case  like  this  be  reinstated.  It 
was  a  mutual  mistake  at  most  tliat  should 
call  for  a  reformation  of  the  contract  if 
they  be  allowed  a  reinstatement  The  state 
should  not  be  bound  by  that  mistake,  under 
the  circumstances  of  his  abandonment  and 
the  Intervening  rights,  to  allow  a  defaulted 
purchaser  to  enforce  an  inequitable,  default- 
ed, and  abandoned  contract,  whlcn,  when 
supposed  bad,  he  forfeited,  and  when  found 
so  good  as  to  enridd  him,  ask  specific  per- 
formance. 

For  the  foregoing  and  many  other  reasons 
I  cannot  concur  in  the  opinion  or  the  dls- 
P08ltl<m  of  this  case.  It  Is  my  judgment 
that  the  motions  for  rehearing  should  be 
granted  and  the  opinion  withdrawn,  a  new 
one  written  in  lieu  thereof,  and  the  Judg- 
ment be  In  all  thlnga  affirmed. 


SMITHetal.v.FLEMING«l«.    (N«.  1214.)* 

(Oonrt  of  (StII  Appeals  of  Texas.   El  Paso. 

May  1%  1921.) 

1.  Witnesses  'i3=»l50<2)— Fnufdursat  deelan- 
tions  of  lessee  since  deceased  lield  admissible 
li  action  aaainst  assignees  to  cancel  lease. 

In  action  agaiuBt  assignees  of  oil  and  gas 
lease  to  cancel  lease,  plaiDtiS  lessor  was  not 
prohibited  by  reason  of  Rev.  St  1911,  art  3690, 
relating  to  testimony  as  to  declarations  by  a 
decedent  from  testifying  as  to  fraudulent  decla- 
rations by  lessee,  since  deceased  and  against 
whom  the  suit  had  been  dismissed,  made  at  ths 
time  of  the  execution  of  the  lease  la  reference 
to  the  term  for  whidi  the  lease  wsa  taken  and 
as  to  the  amount  of  rentals  agreed  to  be  paid; 
the  lessee  having  prepared  the  lease. 

2.  Evldenee  «S3434(6)— Testlnony  held  mt  U 
vaiy  written  Instnaient. 

In  action  to  cancel  an  ofl  and  gas  lease,  It 
would  not  be  varying  the  instrument  by  parol 
testimony  to  permit  lessor  to  testify  tbat  lessee 
prepared  tiie  lease  to  run  for  a  period  of  six 
months,  and  after  the  delivery  of  the  lease 
struck  oat  the  words  "six  montiu"  and  ineerted 
the  words  "ten  years." 

s;  EvMsioe  «=3>l35<l)— N*  error  !■  refnlii 
•vidoaee  of  other  f  raudnlent  traasaetloas. 
In  action  to  cancel  oil  and  gaa  lease  on 
gronnd  of  alterations  in  instromeiit  after  de< 
livery,  court  did  not  err  in  refusing  to  permit 
defendant  assignees  to  give  evidence  of  other 
leases  taken  by  lessee  with  other  parties  in  the 
same  vicinity;  the  purpose  being  to  show  tbat 
the  same  erasures  and  interlineations  appear  in 
them  as  in  the  lease  in  question. 

4.  Appeal  aid  error  «S9|066— RaranlUa  er- 
ror to  sibnit  losie  witlioot  evMeaoe  te  sop- 
port  n. 

In  action  to  cancel  <^  and  gas  leaae  on 

ground  that  alterations  were  made  after  de- 
livery, it  was  reversible  error  to  submit  to  the 
jury  issue  as  to  whether  interlineations  were 
made  before  or  after  the  execution  and  deliv- 
ery of  the  lease  by  striking  out  a  six-months 
term  and  inserting  a  ten-year  term,  the  fact 
clearly  appearing,  from  the  instrument  itself, 
that  there  was  no  siz^month  term  in  the  lease 
except  as  to  tfae  payment  of  rentals,  and  sudi 
term  was  not  erased  and  no  term  inserted  in- 
stead, the  issue  being  without  evidence  to  sup- 
port it. 

5.  Mines  and  minerals  <i=»5^lssne  sabmltted 
held  without  basis  In  pleading  In  suit  to  cancel 
leaae. 

An  issue  whether  lessee  represented  to  les- 
sor that  lease  was  only  fo^  a  period  of  six 
moQtbs  was  without  basis  In  the  pleading,  and 
should  not  have  been  submitted  in  an  action  to 
cancel  the  lease,  where  petition  alleged  the 
agreement  was  that  the  term  of  the  lease  was 
to  be  for  only  six  months,  and  that  lessee  as- 
sured lessor  that  the  lease  bad  been  so  prepar- 
ed; there  being  no  allegation  that  lessee  repre- 
sented to  lessor  tbat  the  lease  was  only  for  a 
period  of  six  Drouths. 


dtE»For  ethar  eaiea  sea  aame  topic  and  KET-NUMBBB  ia  all  Kar-Numbared  DIcests  sad  Indaisa 
•Hotioa  tor  leave  to  Ilia  motion  for  rebeariog  denied  231  B.  W.  1317. 
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6.  Miles  aad  iiliieraltQssSS— Fniadiileiit»Ut«-  eratlon  of  tbe  premises  the  lessee  should  de- 


neit  u  to  term  gronid  for  avoldino  lease. 

Where  lessee  drew  up  an  oil  and  gas  lease, 
and  lessors  relied  on  bis  statement  as  to  tlie 
time  the  lease  would  ran,  and  believed  that  the 
lease  vas  written  (or  only  six  months  instead 
of  ten  years,  and,  to  Indnee  that  belief,  lessee 
pointed  ODt  a  riz  montiis*  danse  in  the  lease  as 
the  term  for  which  it  was  to  ran  and  remark- 
ed, "I  will  nsake  it  for  ^  months  so  yoa  will 
VDderstand  it."  and  lessors  believed  tbe  six 
months'  tSm*  bad  reference  to  the  time  that 
lease  was  to  run  and  scted  upon  it,  but  in  troth 
it  had  reference  instead  to  the  payment  of  ren- 
tals, and  not  to  the  (ime  tbe  lease  was  to  mn, 
and  tJioni^  lessor  migbt  bave  ascertained  by 
the  exercise  of  ordinary  care  the  application  of 
the  aix  months*  elanse,  sncb  representation 
would  be  eofficient  gronnd  if  promptly  acted 
npon  to  avoid  the  lease. 

7.  MlMs  «Ml  ■merals  «=»5^Lessor  estopped 
to  dMiy  validity  of  lease  fraudulently  obtained. 

TjCBsor  nnder  oil  lease  was  estopped  to  set 
up  fraud  of  lessee  in  obtaining  tbe  lease  by 
tening  him  that  It  was  for  six  months  instead 
of  ten  years,  where  he  accepted  rentals  after 
the  expiration  of  the  six  months  knowing  that 
the  lea^e  had  been  Msigned,  and  meb  was  tme 
eTon  tboogh  the  lease  was  altered  after  execu- 
tion and  deliTery,  changing  tte  term. 

Appeal  from  District  Oourt,  BBBflmnl 
County ;  B.  A.  Hill,  Judgft 

Action  by  S.  A.  Fleming  and  wife  against 
C  P.  Smith  and  others.  Judgment  for 
plaintiffs,  and  certain  d^fiudantB  appeal. 
Reversed  and  rendered. 

Scott,  Brelaeord  ft  Smith,  of  Olsco,  for  ap- 
pdlanta. 

W.  O.  HortoD,  of  Breckenridge,  and  Bnrk- 
ett,  Anderaoa  ft  Orr,  of  Eastland,  tor  ap- 
peDees. 

WALTHALJi,  J.  S.  A.  nemlng  and  wife 
brought  this  suit  on  the  14th  day  of  June. 
1919,  against  J.  F.  Colt,  C.  P.  Smith,  and  R.  N. 
Dorsey  to  cancel  an  oil  and  gaa  lease  on  183 
acres  of  land  in  £>astland  county,  executed 
and  delivered  by  them  to  J.  T.  CtAt  on  the 
26th  day  of  November,  1917. 

Tbe  oil  and  gas  lease  recites  that  the 
lessors,  for  the  consideration  tfC  $181  paid 
and  the  covenants  and  agreem^ts  therein 
contained,  grant,  bargain,  and  sell  all  the 
oil  and  gaa  in  and  under  the  land  described, 
and  grant,  demise,  lease,  and  let  said  land 
Itself  unto  tbe  lessee  for  the  sole  and  only 
purpose  of  operating  for  and  producing  oil 
and  gas  thereon  and  therefrom,  with  rights 
of  way.  etc.,  and  to  bave  and  to  hold  said 
lands  and  all  rights  and  privileges  granted 
hereunder  to  and  unto  the  lessee,  his  beirs 
and  assigns,  for  the  term  of  ten  years  &om 
the  date  hereof,  and  as  much  l<»iger  as  oil 
and  gas  la  produced  from  said  land  In  paying 
quantities.  The  lease  provides  that  In  consld- 


llver  to  the  lessor  an  eighth  part  of  the  oil 
produced  and  saved  from  the  leased  premises 
as  a  royalty,  or  to  pay  the  market  price 
therefor.  The  ternr  of  the  lease  as  printed 
in  the  Instrument  was  five  years.  The 
printed  word  "five"  Is  erased  and  the  word 
"ten"  is  written  In  red  ink  instead  wherever 
the  words  "five  years"  occurs  In  (he  Instru- 
ment, thus  making  tbe  term  of  years  for 
which  the  lease  was  to  run  to  read  ten  years 
histead  of  five  years. 
The  Instrument  provldeB: 

"If  operattona  for  the  drilling  of  a  well  are 
not  commenced  on  said  land  on  or  before  the 
Ist  day  of  June.  1918,  tbis  lease  shall  termi- 
nate as  to  both  parties,  unless  the  lessee,  on  or 
before  that  date,  shall  pay  or  tender  tbe  lessor 
the  sum  of  forty-five  (^J25)  and  "/loo  dol- 
lars in  the  manner  hereinafter  provided,  which 
payment  or  tender  shall  operate  as  a  rental  for 
six  months  from  and  after  the  date  last  above 
stated." 

In  stating  the  rental  pwlod  In  the  above 
quotattott  the  space  few  the  nnmbw  of  m<ut3is 
is  left  vacant  in  the  printing,  and  tbe  word 
"six"  Is  written  therein,  thus  making  the 
instrumoit  to  read  as  above  quoted. 

Without  stating  the  rerUage  of  the  pett 
tlon,  plain tifla  alleged  that  it  was  never  un- 
derstood or  agreed  tiiat  tbe  twms  of  said 
lease  should  extend  for  a  longer  period  tban 
six  months  trran  its  date,  unless  drilling  for 
a  wtil  dtould  be  soemer  begun.  In  which 
event  It  was  to  remain  in  full  force  as  Irag 
as  oil  and  gu  ml^t  be  produced  In  paying 
quantltleB;  that  Colt  undertook  to  reduce 
said  agre«nent  to  writing;  that  idainUflh 
vrere  inexperienced,  and  for  that  reason 
rAlied  upm  him  to  incorporate  in  the  Instru- 
ment tbe  meaning  of  the  contract  and  agree- 
ment which  had  been  made  between  them; 
that  Colt  had  with  him  a  form  of  printed 
lease  contract  containing  blank  spaces  for 
the  insertion  of  dates,  term  of  years,  con- 
sideration, description  of  land,  etc. ;  that  in 
filling  out  the  lease  Colt  inserted  word^ 
therein  which  made  It  appear  that  the  lease 
was  to  run  for  a  period  of  six  months,  but 
fraudulently  and  without  plaintiff's  knowl- 
edge or  consent,  and  after  the  delivery  of 
the  lease,  changed  said  period  from  six 
mon&s  to  ten  years  In  the  printed  portion, 
which  Colt  had  assured  plaintiffs  provided 
for  only  a  period  of  six  months ;  that  in  fill- 
ing out  tbe  consideration  In  said  lease  as 
paid  Colt  falsely  Inserted  the  sum  of  9181 
when  same  was  not  the  true  consideration, 
and  true  consideration  being  25  cents  per 
acre,  or  (45.25. 

Plaintiffs  allege  that  after  the  lease  con- 
tract was  written  Colt  submitted  It  to  plain- 
tiffs, but  they  did  not  read  all  of  the  lease, 
and  only  glanced  over  It.  and,  seeing  that 
same  provided  for  only  six  months  in  one 
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place,  relied  upon  wbat  Colt  said,  that  It  was 
for  only  six  months;  that  after  the  lease 
was  executed  and  dellvwed  Colt  changed 
the  lease  by  altering  and  erasing  the  words 
"six  months^  and  Inserting  In  lieu  thereof 
the  words  and  figures  "ten  years."  Plain- 
tiffs farther  allege  that  Colt,  In  taking  the 
lease,  was  acting  for  himself  and  as  the 
agent  and  representative  of  C.  P.  Smith  and 
B.  N.  Dorsey,  and  that  they  were  charged 
with  notice  of  said  act;  that  on  December 
10,  1917.  Colt  assigned  the  lease  to  0.  P. 
Smith,  and  Smith  assigned  one-eighth  to  B. 
N.  Dorsey,  and  that  Smith  and  Dorsey  were 
each  well  aware  of  the  changes  and  alters 
atlons  made  by  Colt  In  the  lease  after  its 
execatltHi;  plaintifFs  did  not  discover  the  al- 
teratlcms  In  the  lease  until  the  latter  part  of 
July,  1&18;  that  plalntlfb  consulted  an  at- 
torney wlio  advised  that  the  loiae  cotdd  not 
be  canceled,  and  that  thereafter  be  consult- 
ed another  attorney  who  advised  that  tlie 
lease  could  be  canceled ;  that  after  that  date 
lAaintiffii  refused  to  accept  any  further  rmb- 
als,  and  treated  the  lease  as  canceled. 

PUlntlffa  ideaded  In  die  alternative  that, 
If  pUlntiffa  did  not  agree  to  drUl  a  weU 
within  any  d^lte  time,  then  they  pleaded 
that  the  contract  was  unilateral. 

Pending  the  suit,  and  before  trial,  Colt 
died,  and  the  salt  was  dlpmtsaed  as  to  him. 

Smith  and  Dorsey  answwed  by  general 
denmrrer.  speciBl  exc^tfons,  gen»al  doilal. 
special  denial  that  Oolt  was  tbdr  agent  In 
taking  the  lease;  doiled  any  knowledge  of 
the  circnnutanpes  attending  the  execution 
oC  the  lease;  that  Gfdt  was  not  acting  for  or 
aa  behalf  of  ettber  at  them ;  that  they  pui^ 
chased  the  lease  for  a  valuable  consideration 
and  without  any  notice  at  any  vice  in  its 
execution,  and  knew  nothing  of  the  attend- 
ing (^cumstances  surrounding  the  same, 
and  that  they  were  innocent  purchasers  for 
valuable  consideration  paid  and  without  no- 
tice ;  that  they  are  legal  and  equitable  hold- 
ers and  owners  of  the  lease  by  assignment, 
and  have  paid  all  the  rental  payments  due 
under  the  terms  of  the  lease,  and  liave  com- 
plied with  the  terms  of  the  lease,  ^ey 
pleaded  estoppel  of  plalntlfTs  to  deny  the 
legality  of  the  lease  by  reason  of  having 
accepted  the  annual  rental  on  said  leas^ 

The  cause  was  tried  with  a  Jury,  and  the 
case  sulHnitted  on  special  Issues,  resulting  In 
a  Judgment  in  favor  of  plaintiffs  canceling 
the  lease. 

The  Jury  found: 

(1)  The  Interlineations  in  red  ink  upon  the 
lease  were  made  after  Fleming  and  wife  sign- 
ed the  lease. 

The  Jury  made  no  answers  to  questions  2 
and  S. 

(4)  At  the  time  the  lease  was  executed  by 
Fleming  and  wlfe^  Colt  represented  to  them 
that  the  lease  was  only  for  a  period  of  six 
months. 


(6)  Fleming  and  wife  relied  solely  upon 
the  r^resentation  made  by  Colt  ttiat  the 
lease  ran  for  a  period  of  only  six  mcHiths. 

(6)  Smith,  when  he  purchased  the  lease 
from  Oolt,  when  he  noticed  interlineations 
upon  said  instrument,  did  not  use  such  ordi- 
nary care  and  reasonable  diligence  as  on  or- 
dinarily prudent  man  would  liave  used  imder 
like  or  similar  dcumetancee  to  ascertain  the 
status  of  the  real  or  apparent  irregularity 
ai^tearing  on  the  fiice  of  said  Instrument. 

(7)  Dorsey  purchased  an  Interest  in  said 
lease  for  a  valuable  consideration  without 
notice  of  the  circumstances  attending  the  ex- 
ecution ot  said  lease. 

(8)  Doiaef  in  the  purchase  of  the  interest 
in  the  lease  daisied  by  blm  did  not  uerdse 
"reasonable  care"  as  tliat  term  Is  hodnbe- 
fbre  set  out. 

[1]  It  was  not  oTor,  as  submitted  tn  the 
first  asslgnmrat,  to  permit  Fleming  to  testify, 
over  objections  of  Smith  and  Dorsey,  tn  the 
suit  against  Oiem,  by  reason  of  artide  S690, 
Revised  Statutes,  as  to  declaration  made 
by  Golt  at  the  time  of  the  execution  of  Oe 
lease  in  reftranoe  to  the  term  for  whidi  the 
lease  was  taken,  and  as  to  the  amount 
rottals  agreed  to  be  paid. 

[2]  It  would  not  be  varying  ttae  «lglnal 
Instrument  by  parol  testimony  as  insisted  un- 
der the  second  proposition  under  the  first  as- 
signment to  permit  Flonlng  to  testily  that 
Colt  prepared  the  lease  to  run  tor  a  period 
of  six  months,  and  after  the  delivery  of  the 
lease  struck  out  the  words  "six  ro<mtbs**  and 
inserted  the  words  "ten  years."  It  would 
be  more  a  question  of  the  w^fat  of  tlie  evi- 
dence to  sustain  the  nllegatlon  that  the  origt 
nal  lease  was  ciianged,  and  not  one  as  to  Qie 
admission  of  the  evidence  offered.  But  the 
original  lease  was  Introduced  in  evidence^ 
and  is  found  In  the  record,  and  shows  <m  its 
face  that  the  clause  referred  to  by  the  wit- 
ness, viz.  "which  payment  or  tender  shall  op- 
erate as  a  rental  for  six  months  from  and 
after  the  date  last  above  stated,"  has  not 
been  erased,  nor  the  words  "ten  years"  writ- 
ten in  Hielr  stead.  The  six  months  dause 
does  not  appear  to  be  erased. 

[3]  The  court  was  not  In  error,  we  think, 
as  claimed  by  appellants  in  the  second  as- 
signment, in  refusing  to  permit  the  intro- 
duction in  evidence  In  connection  with  the 
evidence  of  witness  'Willis  of  other  leases 
taken  by  Colt  with  other  parties  in  the  same 
vicinity ;  the  purpose  being  to  show  that  the 
same  erasures  and  Interlineations  appear  in 
them  as  in  the  Fleming  lease.  This  was  a 
special  contract  with  Fleming,  and  we  think 
it  would  not  be  proper  to  turn  aside  and  try 
out  other  transactions  on  the  ground  that. 
In  some  respects,  there  appears  to  be  a  sim- 
ilarity of  conditions,  as  to  Interllneaticms 
with  red  ink,  as  would  appear  on  the  face  of 
the  Instrum^ts  offered.  Willis  did  not 
know  anything  about  the  interlineations  on 
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tUs  or  titM  offered  tBatrumenta;  said  be  did 
Hot  see  Oolt  make  tbe  InterUmatfons  on  the 
leaM  In  question  be  did  not  eee  tbe  Intar- 
lineatliHiB;  did  not  know  tUs  lM«e  or  other 
leasee  were  Interlined  ;  would  not  but  It  was 
interlined  before  Fleming  signed  It;  He  did 
not  know  whether  the  Flemlne  tease  was 
drawn  tor  a  flye-year  or  a  tra-year  leue,  but 
thinks  It  was  a  ten-year  tease.  Had  Oolt 
been  a  witness  and  had  himself  teetlfted  to 
the  times  tbts  and  other  leases  were  interlln- 
ed,  the  probative  force  of  the  interlineatloas 
on  leases  other  than  the  Instant  lease  would 
bare  been  no  more  than  an  Inference,  and, 
we  think,  self-«erTlng. 

In  view  of  the  disposition  we  make  of  tbe 
case,  we  deem  It  unnecessary  to  discuos  a»- 
algnm^ts  4,  dysnd  13,  complaining  of  tbe  re- 
fusal of  the  court  to  submit  requested  ape- 
<ia\  lnstructl<m8. 

[4]  Was  It  reversible  error,  as  submitted 
In  the  fifth  asslgnmeDt,  to  submit  to  the  jury 
issue  No.  1,  as  to  whether  the  interlineations 
were  made  before  or  after  the  execution  and 
dellTery  of  tbe  lease,  by  striking  oat  the  sli- 
montb  term  and  inserting  the  teai-year  term? 
The  fact  clearly  appears  from  the  instrument 
Itself  that  there  was  no  six-month  term  In 
the  lease  except  as  to  the  payment  of  the 
rentals,  and  such  term  was  not  erased,  and 
no  term  Inserted  Instead,  as  we  construe  the 
allegation  in  the  pleading.  Tbe  lasoe^  as 
pleaded,  and  as  submitted,  is  without  erl- 
d«H!e  to  suKiort  It 

[S]  AppeUants'  seventh  aaslgnment  Is  di- 
rected to  the  submlsriou  of  the  fourth  Issne: 
"Did  J.  7.  Colt  represent  to  them  [Fleming 
and  wife]  that  said  lease  was  only  for  a  pe- 
riod of  six  months  r*  Tbe  Jury  answered 
•^es."  As  we  construe  the  petition,  it  doee 
not  allege  that  Colt  rwresented  to  Fleming 
and  wife  that  the  lease  as  prepared  by  him 
was  ft>r  a  period  of  only  six  months.  The 
petition  aneges  tbe  agreement  was  that  tbe 
term  of  the  lease  was  to  be  for  only  six 
months,  and  that  OoU  assured  Fleming  and 
wlf^  tbat  the  lease  had  been  so  prepared, 
but  there  Is  no  allegation  tbat  Oolt  represent- 
ed to  tbem  Qiat  said  lease  was  only  tor  a 
period  of  six  months.  The  Issue  sutenitted 
is  without  basis  In  tbe  pleading  and  should 
not  have  been  submitted. 

The  eighth  assignment  complains  of  tbe 
ffobmlsalon  of  the  fifth  issue,  on  the  ground 
tbat  under  the  evidence  Flatting  and  wife 
were  bound  by  the  terms  of  the  lease  as  final- 
ly written,  they  having  read  the  lease,  and 
testified  that  it  was  originally  written  for 
six  months,  and  thereafter  changed  to  ten 
yeam 

Tbe  fifth  Issue  did  not  submit  the  ques- 
tion of  the  change  to  the  writing,  but  the  is- 
sue submitted  was:  Did  Fleming  and  wife 
rely  solely  up«i  the  representation  by  Colt 
that  the  lease  (as  writteiO  would  run  for  six 
months  only? 


Tbe  petition  alleged  that  the  agreemott 
was  tbat  tbe  lease  when  written  was  to  be 
for  a  period  not  exceeding  six  months  from 
its  date  unless  the  drilling  of  a  wdl  for  oil 
shoold  betfn.  prlmr  to  the  expiration  of  tbat 
time,  mr  a  new  agreement  entored  into  ex- 
tending the  term  of  the  lease;  that  they  were 
not  familiar  with  m  skilled  In  tbe  forma, 
reading,  or  interpretation  of  such  instm- 
ments,  aud  that  OcAt  was,  and  for  tbat  rea- 
Boa  Qivy  nUed  upon  him  to  write  into  the 
t2ie  instrument  before  it  was  signed  tlie  ia- 
tent  and  mwiulpg  of  the  agreement  oa  had 
been  made  between  them;  tbat  in  filling  out 
the  blank  form  of  the  leasa  In  the  blank 
space  for  inserting  tbe  period  for  which  the 
lease  was  to  run  Oolt  Inswted  words  which 
made  it  appear  that  tbe  lease  was  to  run  for 
six  months,  and  led  plalnttfTs  to  believe  that 
the  lease  was  for  six  months,  but  fraudulent- 
ly and  after  the  lease  was  delivered  Colt 
Change  the  time  in  the  printed  porti<m  of 
the  lease  from  six  months  to  t^  years.  The 
lease  provides,  and  without  any  lnterllnea> 
tions  as  to  that  provision,  that — 

"If  operations  for  the  drIIliDg  t>(  a  well  are 
not  commenced  on  the  said  land  on  or  before 
the  Iflt  day  of  Jane,  1^18,  this  lease  shall  ter- 
minate, onless  the  lessee,  on  or  before  tbat  date 
Bhall  pay  the  lessor  the  sum  of  $45.25  in  the 
manner  hereinafter  provided." 

.  It  seems  to  us  tbat  the  pleading  is  some- 
what confused  to  its  statemmts  as  to  what 
Fleming  and  wife  were  led  to  twlleve  tbe 
writing  was  to  be  what  written,  and  what  it 
was  whoi  written,  and  tbe  fraud  in  tbe 
cliange  made  as  to  flie  time  for  wtalch  the 
lease  was  made  to  rah.  The  tssae  submitted 
was  as  to  tbe  representations  made  by  Oolt 
to  Fleming  and  wife,  tbat  the  lease  as  wrtt- 
ten  would  run  for  only  six  months.  The  as- 
signment embraces  Issues  {deeded,  but  not 
submitted  to  the  fifth  issue. 

[I]  Was  It  reversible  error  to  tmbmtt  the 
issue  whether  Fleming  and  wife  relied  fl(ile- 
ly  upon  tbe  representation  QIhe  pltading 
reads  assurance)  of  Oidt  that  tiie  lease  ^leo- 
essarily,  as  written)  would  ran  fbr  rix 
mmths  only?  We  tblnk  that  tlie  wdl-estab- 
llshed  nfle  mU^t  be  applied  to  ttie  facts 
presented  to  tbe  effect  that,  where  representa- 
tions were  of  a  ^aracter  to  Induce  Floning 
and  wife  to  re^y  upon  what  Colt  said  as  to 
the  time  tbe  lease  would  run,  and  tbey  believ- 
ed that  tbe  lease  was  written  for  only  six 
months,  and  to  induce  that  belief  Colt  pcdnted 
out  a  six  months'  dauee  to  the  lease  as  the 
tennforwhlcb  it  was  to  nm  and  remarked,  "I 
will  make  It  for  elx  mwths  so  you  wHI  oik 
derstand  it"  and  Flemtog  believed  the  six 
montbfi'  time  had  reference  to  the  time  the 
lease  was  to  run,  and  acted  ni>on  it,  but  In 
truth  It  had  referwice  tostead  to  the  pay- 
ment of  rentals,  and  not  to  the  time  tbe  lease 
was  to  run,  and  although  Fleming  might 
have  aiowtained  by  tbe  enrdse  oC  OTdlnary 


Digitized  by 


Google 


140 


231  SOUTHWESTERN  BBPOBTBB 


<TeK. 


car©  Hie  application  of  the  six  moDtfas' 
(dause,  such  representation  would  be  suffi- 
cient KTonnd,  if  prompdy  acted  upon,  to 
avoid  the  lease.  Labbe  r.  Corbett,  69  Tex. 
SOS,  6  S.  W.  808;  Oilffetli  t.  Hanks,  46  Tex. 
217 ;  Holsteln  t.  Adanus,  72  Tex.  48S,  10  8.  W. 
S60;  Wright  v.  United  States  Mortg.  Co.,  42 
S.  W.  789 ;  Int«xiatl(Hul,  etc,  R.  Co.  t.  Har^ 
ris,  66  S.  W.  88S,  affirmed  In  96  Tex.  846,  67 
S.  W.  815.  See,  ateo^  Hall  r.  Grayson  Goun- 
tr  Nat.  Bank,  36  Tex.  Otv.  App.  817,  81  S.  W. 
762,  stating  the  rale  to  be  that  <me  induced 
by  reliance  on  &l8e  represratatlons  to  enter 
into  a  contract  ia  not  iH«cluded  from  ddJeat- 
tng  its  enforcemrant  by  tbe  fact  that  by  ordi- 
nary diligence  he  could  have  ^Uscorered  fb^r 
falsity  before  acting  upon  tbem.  Floning 
testllled  that  the  parol  contract  that  was  to 
be  expressed  In  the  lease  was  for  a  six 
months'  time;  that  he  relied  upon  what  Oolt 
said  the  lease  contained,  and  that,  while  Colt 
submitted  the  lease  to  them  to  read,  they  did 
not  read  all  of  It,  but  only  glanced  over  It, 
and,  seeing  the  six  months'  clause  In  one 
place,  they  relied  upon  what  Colt  said,  that 
the  lease  was  only  for  six  months. 

Under  the  tenth  assignment  it  la  Insisted 
that  the  Qndlngs  of  the  jury  on  the  special 
issues  submitted  are  Insufficient  to  sustain 
the  Judgment  canceling  the  lease. 

We  might  concede  the  correctness  of  the 
pr(qx>sltion  but  for  the  matter  discussed  un- 
der the  eighth  assignment  It  seems  clear  to 
us  that  Fleming  and  wife  had  in  mind  no 
period  of  time  other  than  for  six  months. 

It  is  quite  evident  that  Fleming  was  mis- 
taken as  to  the  erasure  of  the  six  months' 
claase  in  the  lease,  but  the  Jury  found  in  an- 
swer to  the  fifth  issue  that  Colt  represented 
to  them  that  said  lease  was  for  only  six 
months,  a  very  pertlnrat  and  distinct  fact, 
and  that  Fleming  and  wife  relied  solely  upon 
the  represmtation  made  by  Cblt  as  to  the 
&ct  expressing,  as  Fleming  understood  It, 
tbe  period  of  time  for  whicA  the  lease  was 
to  run*.  It  we  are  not  In  error  in  our  conclu- 
sion that  such  finding  constitutes  a  cause  for 
the  cancellation  of  the  lease,  the  judgment 
should  be  sustained,  If  not  d^eated  by  otiier 
and  subsequmt  matters  discussed  under 
another  asalgnmoit. 

What  we  have  said  to  discussing  other  as- 
signments sufficiently  indicates  our  views  on 
the  matters  complained  of  In  the  eleventh 
and  twelfth  assignments. 

This  brings  us  to  the  fourteenth  assign- 
ment 

[7]  Defendants  pleaded  an  estoppel  on  the 
pvt  of  Fleming  and  wife  In  that  they  receiv- 
ed and  accepted  two  rentals  falling  due  un- 
der the  terms  of  tbe  lease  as  written,  tme  fall- 
ing due  on  Hay  26, 1918,  and  one  falling  due 
<n  November  26, 1918.  Now,  whatever  Flem- 
ing mlgbt  have  been  led  by  Colt  tobeHereas 
to  ttie  period  of  time  for  whldi  tbe  lease  was 


to  run,  he  knew  that  he  was  accepting  rent* 
als  long  after  the  lease  bad  e:qilred  by  its 
own  teims,  as  he  was  led  to  believe.  Elen^ng 
knew  that  ndtber  G^t  nor  Smith  and  Dorsey 
bad  commenced  to  drill  a  upon  the  land 
In  controversy  at  the  end  of  tbe  six  months* , 
period.  Iteming  knew  at  the  end  of  the 
eighteen  months'  period,  when  he  accepted 
tbe  third  paymmt,  that  a  well  bad  not  been 
drilled  on  the  land.  Fleming  knew  that  on 
the  10th  day  o[  December,  1917,  Gtdt  assign- 
ed the  lease  to  Smith,  and  that  on  tbe  11th 
day  oi  I>ec^ber,  1817.  Smith  had  assign- 
ed an  intereat  in  the  lease  to  Dorsey*  both  as* 
signments  having  been  dnly  reo»ded  in  1917. 
Fleming  had  actual  knowledge  of  the  inter- 
lineationB  in  the  lease  changing  the  printed 
porlod  ot  time  from  five  to  touyears  In  July, 
191& 

The  above  facts  are  not  cimtroverted. 
Whatever  might  be  said  mimarlly  of  the  de- 
ception or  fraud  of  Colt  In  leading  Fleming 
and  wife  to  believe  that  the  lease  extended 
for  a  period  of  six  months  only,  he  was  un- 
deceived at  the  end  of  the  six  months'  peri- 
od, and  other  periods  when  additional  rat- 
als, as  above,  were  accepted  by  htm,  and  by 
acc^ting  the  rentals  reaffirmed  the  lease. 

We  have  conctnded  that  as  a  matt»-  of  law, 
by  reason  of  tbe  facta,  he  la  now  eatopped 
from  having  a  cancellatltH]  of  his  lease  by 
reason  of  tbe  fraud  of  Colt  In  Indndng  tbe 
belief  that  the  period  of  the  lease  was  for  six . 
months  only,  and  his  sole  reliance  upon  what 
Oolt  had  led  him  to  believe. 

For  the  reason  stated,  the  cause  Is  revers- 
ed, and,  the  facts  having  been  ftiUy  iw^ap- 
ed,  judgment  is  here  rendered  for  appellants. 
Reversed  and  rend«ed. 


CITY  SERVICE  CO.  v.  BROWN  et  SX. 
(No.  1232.) 

(Court  ot  (jivil  Appeals  of  Texas.    Bl  Paso. 
May  12.  1921.   Rehearing  Denied 
June  2.  1921.) 

1.  Mastar  aid  servaat  «=»330(l)— Burdas  I* 
on  person  Injured  to  tliow  sarvast  acted 
within  soopa  of  employnesL 

The  burden  is  on  plaintiff,  seeking  to  hold 
tbe  master  for  an  injury  inflicted  by  the  serv- 
ant, to  show  that  tiie  servant  did  the  wrong 
while  acting  within  the  scope  of  bis  employ- 
ment, and  ^e  act  must  be  done  in  furtherance 
of  the  master's  buBinesa  and  for  the  accom- 
plishment of  the  object  for  which  the  servant 
was  empl<ved. 

2.  Master  and  servast  «s>330(l)^utonoMla 
driver  prsnned  aetlns  within  soaps  of  sm. 
ploymeat 

Evidence  that  defendant  owned  the  car 
causing  injury,  that  the  driver  was  in  its  em- 
ployment, that  after  the  acddent  the  driver 


>For  otiar 


tee  same  topic  and  KKT-NVMBER  in  ell  Kejr-Nooibered  DlaeeU  aad  mdnes 


Digitized  by 


Google 


Tex.) 


CZTT  SBBTIGE  CO.  v.  BROWN 
(Ml  &W.> 


tdepboDcd  Oe  vnpfajw  about  tlie  oeeamnce, 
and  that  it  sent  a  pbyslclan,  held  to  raise  ih» 
preanmption  that  the  driver  waa  acting  in  the 
cmployer'i  busioess,  in  the  absence  of  affirm- 
ative  proof  to  the  contrarr. 

a.  Maator  Mi  aamnt  «s»330<3)— Evideaoa  ta- 
aafllolaat  to  show  driver  of  antonoblle  acted 
withia  aeopa  of  enploynent 

In  an  action  for  peraonal  lajories  through 
being  atrack  bj  defendant's  aotomobile  op- 
erated by  ita  driver,  evidence  aa  to  whether  the 
driver  was  acting  within  the  scope  of  hia  em- 
ployment held  insnffitient  to  support  a  verdict 
for  plaintilfs. 

Appeal  from  District  Goart,  El  Faao  Oonn- 
ty;  P.  R.  Price,  Jn&go. 

Actitm  by  F.  O.  Brown  and  wife  against 
tbe  City  Servioe  Company.  Judgment  for 
plalntUCa.  and  defadant  appeals.  Beveraed 
and  rendered. 

Beall.  Kemp  ft  Nagle  and  H.  Potasb,  aU  of 
Fa  Paso,  for  appellant. 

JoeeiAi  McGUI,  of  El  Paso,  for  appellees. 

"HAXPEfR,  G.  J.  Appellees,  F.  O.  Brown 
and  Sarah  Brown,  sued  appellant,  Glty  Serv- 
ice Company,  In  the  district  court  of  lEH 
Paso  county,  Tex.,  for  personal  Injuries  al- 
leged to  have  been  sustained  by  them  on  the 
evening  of  the  8th  of  July,  1820,  at  about 
half  past  10  o'clock.  Appelleea  alleged  that 
yfbile  they  were  standing  at  a  point  on  Ala- 
meda avenue,  in  the  city  of  m  Paso,  Tex„ 
waiting  to  board  a  street  car  they  (appel- 
lees) were  struck  by  an  automV^lle  owned 
appellant  and  wwe  knocked  down  and 
Injured;  that  the  said  automobile  was  fac- 
ing operated  one  of  appellant's  employees 
In  a  negUgent,  careless,  and  reckless  man- 
ner. 

Appellant,  defendant  In  the  conrt  below, 
answered  by  general  demurrer,  general  de- 
nial and  denial  that  If  plaintiffs  were  injur- 
ed they  were  Injured  by  an  automobile  oper- 
ated by  the  City  Service  Company,  or  by  any 
empl0}'ee  of  the  defendant  acting  within  the 
scope  of  his  authority  or  upon  the  defend- 
ant's business,  and  averred  that  if  plaintiffs 
were  struck  by  the  said  automobile  the  driv- 
er of  said  automobile  was  not  engaged  in  any 
service  for  ttie  defendant  The  case  was 
submitted  to  the  Jury  on  special  Issues. 

[1]  The  appellant  has  raised  but  one  ques- 
tion, i.  e.,  that  the  evidence  is  not  sufficient 
to  support  the  verdict;  the  Jury  having 
found  that  the  appellees  were  injured  by  be- 
ing knocked  down  by  an  automobile  negli- 
gently driven  by  an  employee  of  appellant  at 
the  time  acting  within  the  sicope  of  his  em- 
ployment  The  evidence  upon  every  question 
except  the  latter  la  unquestionably  sufficient, 
so  the  on^  Question  for  our  determlnatlwi  la: 
Is  there  any  evidence  of  probative  value  to 
support  the  finding  that  the  driver  of  the  car 


waa  acting  for  the  appellant  and  wlttiln  the 
Bcopa  of  hie  authority,  or  waa  he  engaged  in 
the  bnslnesB  irf  thB  defendant,  so  aa  to  malm 
It  liable  for  hie  nei^lgcnce?  In  the  case  of 
Tan  Ctaave  v.  Walker,  210  8.  W.  707.  It  le 
said: 

"The  UabiUty  of  the  master  in  cases  of  thla 
kind  la  to  be  determined  by  the  application  of 
the  general  principles  of  the  law  of  master  and 
servant  In  anch  cases  tlu  burden  is  upon  the 
plaintiff  seeking  to  hold  the  master  for  an  in- 
jury inflicted  by  the  servant  to  'show  tbat  th< 
servant  did  the  wrong  wbUe  acting  within  the 
scope  of  his  employment,'  and  the  act  (of  driv- 
ing the  automobile  In  this  instance)  'must  be 
done  in  furtherauce  of  the  master's  business 
and  for  the  accomplishment  of  the  object  for 
which  the  servant  Is  employed.' "  I.  &  O.  N. 
Ry.  Co.  V.  Anderson,  82  Tex.  516.  17  S.  W. 
1039,  27  Am.  St  Rep.  902. 

There  Is  an  expression  seemingly  In  con- 
flict with  this  holding  in  the  case  of  Stude- 
baket  B.  Co.  v.  Kltts,  162  S.  W.  464,  as  to 
where  the  burden  of  proof  lies,  cited  by  ap- 
pellees, but  it  Is  not  supported  by  any  Texas 
case. 

[3]  Appellee  Insists  that  the  following  facts 
and  circumstances  show  a  prima  fade  case 
for  appellee:  Appellant  owned  the  car.  The 
driver  waa  at  the  time  of  the  accident  In  its 
employment ;  that  soon  after  the  accident, 
after  the  appellees  had  been  taken  Into  a 
nearly  house,  the  driver  of  the  car  telephoned 
the  company  about  the  occurrence  and 
that  It  sent  out  a  physician,  and  that  phy^- 
dans  at  the  instance  of  appellant  attended  to 
the  Injuries  several  times  later.  We  think 
these  matters  sufficient  to  raise  the  presump- 
tion that  the  driver  was  acting  in  the  maa- 
t^'a  bualneaa.  In  the  absence  <3t  affirmative 
proof  to  the  contrary ;  but  presumptions  are 
not  evidence  (1  Jonea  on  E}vldence,  |  9).  and 
they  "disappear  when  confronted  with  facts 
in  the  form  of  unimpeacbed  positive  evi- 
dence." PaxtOD  V.  Boyce,  1  Tex.  317 ;  Moore 
V.  Supreme  Assembly,  42  Tex.  Civ.  App.  366, 
93  S.  W.  1077 ;  lArgen  v.  State,  76  Tex.  328. 
13  S.  W.  161. 

The  driver  of  the  car  testifled: 

"That  none  of  the  officials  of  the  City  Serv- 
ice Company  knew  that  he  had  taken  the  car 
from  the  garage;  that  he  simply  cranked  it 
ap  and  went  out  at  the  dde  door;  and  that, 
the  office  being  in  the  front,  no  one  saw  him. 
I  was  driving  the  car  on  my  own  hook."  That 
be  was  on  an  errand  of  his  own,  and  not  per- 
forming any  service  for  the  defendant  com- 
pany; ^that  he  waa  not  checked  out  and  for 
that  reason  no  record  was  kept  of  the  car;  that 
he  picked  up  a  passenger  down  town,  whose 
name  he  refnaed  to  divulge,  and  that  she  was 
in  tile  ear  when  the  acddent  occurred. 

The  manager  of  the  defoidant  company 
testified  that  his  company  owned  the  cor.  and 
that  the  driver  was  In  Its  onploy.  Witness 
further  testifled  as  to  the  ""^p'^er  in  which 
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tbe  InudiieaB  Is  conducted  In  the  garage  on 
West  San  Antonio  street;  that  when  a  call 
comes  Into  the  garage  for  an  aut(Hnobile  the 
chauffeurs  are  called  to  the  desk  and  that 
the  deskman  assigns  a  cbauffeiir  to  a  par- 
ticular call ;  that  a  proper  record  is  made  of 
the  hour  at  which  the  call  comes  in,  of  the 
time  when  the  chauffeur  departs,  and  the 
place  to  whlcb  the  automobile  is  directed ; 
and  a  record  is  also  kept  of  the  amount  of 
money  collected  by  the  chauffeur  and  the 
boor  at  which  be  returns  to  the  garage. 

Witness  further  testified  In  detail  as  to 
the  manner  In  which  a  record  la  kept  as  to 
the  movement  of  all  cars  and  chauffeurs; 
that  It  is  Impossible  to  keep  (diauffeurs  from 
having  free  access  to  the  entire  garage ;  that 
no  chauffeur  is  permitted,  nor  was  permitted 
at  that  time,  to  take  a  car  out  except  under 
orders  of  the  deskman  or  superintendent  in 
charge  of  the  business;  that  it  was  possible 
for  a  chauffeur  to  get  into  the  garage,  .crank 
up  a  car.  and  go  out  <me  of  the  other  doors 
without  the  knowledge  of  the  manager  or  of 
the  oflScers  Immediately  in  i^arge  of  the  busi- 
ness. 

Witness  farther  testified  that  he  was  pres- 
ent himself  on  the  night  In  question  at  the 
d^k  and  that  he  had  no  knowledge  of  the 
chauffeur  Greathouae  going  out  on  the  night 
In  question.  Witness  further  testified  that 
the  chauffeur  Greathouse  was  not  checked 
out  on  the  night  in  questlim  and  no  record  of 
his  leaving  the  garage  cm  any  bostnees  of  the 
company  or  on  any  service  to  be  performed 
for  the  company  were  made. 

[3]  In  the  face  of  these  undispiited  facts, 
the  circumstances  relied  on  by  appellees  are 
not  sufficiently  tangible  to  form  the  basis  of 
a  Terdlct.  Van  Cleave  v.  Walker,  sao  S.  W. 
767;  Obriateusen  Christiansen,  15S  S.  W. 
99S. 

The  cftuse  Is  therefore  revised  and  ren- 
dered. 


ANDERSON  8t  aL  V.  SMITH.    (No.  1178.) 

(Cionrt  of  Civfl'-Appeals  of  Texas.    Bl  Paso, 
^ril  14, 1^.   Rehearing  Denied 
June  2,  1921.) 

1.  Appeal  and  error  «=>93l(l)— Viswed  la  a^ 
P0ct  most  favorable  to  appellee. 

Evidence  mast  be  viewed  in  its  aspect  most 
favoraUfl  to  appellee. 

2.  Statutes  <8=Bll7(8)  —  Anandatory  statnta 
makinB  aatural  parses  liable  for  death  oaaaed 

by  agent,  invalid. 

Acts  333  Leg.  (1913)  c.  143  (Temon's 
Sayles'  Ann.  Civ.  St.  1914,  art.  4694),  amend- 
ing Rev.  St.  1911,  art  4694,  is  invaiid  in  bo 
far  ajB  it  undertakes  to  make  a  natural  person 
liable  in  damages  for  a  wrongful  death  caused 
by  bis  agent  or  servant;  the  change  not  being 


within  tlw  oeope  of  the  caption  of  tlie  anuad- 
ing  act. 

3.  Death  «S333— JolRt  tort-foasors  IlaMe. 

Liability  for  wrongful  death  under  Ber. 
1911,  art  4604,  is  not  limited  to  person  whose 
hand  infficted  the  death  wound,  but  extends  to 
his  Jobit  twt-feasor. 

4.  Tort*  «=s>22— Jolat  tort-fftators  Jointly  aad 

severaily  liable. 

Joint  tort-feasors  are  Jointly  and  severaUT 
responsible  for  the  consequences  of  their 
wrongful  act. 

5.  Torts  «Bi22-J"Jolat  tort-faason"  dsflaed. 

When  two  or  more  penon*  participate  in 
concerted  action  to  commit  a  common  tort  and 
accomplish  their  purpose,  they  become  **tort- 
feaaors." 

[Eid.  Note. — For  other  definitions,  see  Words 
and  Phrases,  Ilrtt  and  Second  Series,  Joint 
Tort*Feasors.] 

6.  Death  ie=»75^vM0Dee  hold  to  show  eon- 

eerted  killing. 
In  an  action  against  father  and  son  for 
death  of  plaintiflTs  husband  shot  by  son,  evi- 
dence Md  to  show .  cmcerted  action  between 
father  and  am  to  wrongfully  UU  the  hnabaud. 

7.  Death  <^33— Father  held  liable  as  "Jolat 
tort-feasor"  with  son  who  sbot  deceased. 

Where  son  ahot  deceased  after  there  had 
been  concerted  action  between  father  and  aon 
to.  wrongfully  kill  deceaeed,  the  father  was  a 
"Joint  tort-feasor"  and  was  equally  liable  in 
damages  for  decedentfs  death  under  B«t.  St. 
1911,  art.  4Q94. 

Appeal  from  District  Court,  Jones  Cmmty; 
W.  B.  Chapman,  Jndg& 

Suit  by  Mrs.  BL  O.  Smith  against  F.  W. 
Anderson  and  another.  Judgment  for  plain* 
tiff,  and  defendants  appeal.  Affirmed. 

W.  S.  Pope,  of  Anson,  and  Stinson,  Cham* 
bers  &  Brooks,  of  Abilene,  for  aroellants. 

Jno.  B.  ^omas,  of  Anson,  and  Joe  Ou  Ban- 
del,  of  Hamlin,  for  appdlee. 

HIGOINS.  X  This  salt  was  brought  by 
the  appellee  tar  herself  and  as  next  friend 
of  her  minor  children  against  appellants,  F. 
W.  Anderson  and  hla  son,  Ray  Anderson,  to 
recover  damages  for  the  wrongful  killing  of 
Otto  Smith,  her  husband  and  the  father  of 
ber  children.  The  case  was  tried  without  a 
jury  and  Judgment  rendered  in  favor  of 
plalntQI  against  both  defendants.  Jointly 
and  severally,  for  the  sum  of  $8,000.  Find- 
ings of  fact  and  conclusions  of  law  vren  not 
iiled  by  the  trial  court  Both  defendants 
appeal,  but  no  assignment  of  error  la  pre- 
sented questioning  the  correctness  of  the 
Judgment  against  Bay  Anderson.  AU  of  the 
assignments  relate  to  the  Judgment  against 
F.  W.  Andera<HL 
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There  Is  evidence  to  tbe  folio wlug  effect: 
Tbie  deceased,  Otto  Smltb,  was  a  tenant 
upon  the  farm  of  F.  W.  Anderson.  On  Fri- 
day afternoon,  August  2,  1918,  the  deceased 
was  In  his  field  cutting  $ane.  His  brothw. 
Will  Smith,  was  pnaeat.  F.  W.  Anderson 
came  Into  the  field  where  they  were  at  work, 
and  a  quarrel  arose  between  Anderscm  and 
deceased.  No  blows  passed,  however.  The 
Smiths  resumed  their  work,  and  Anderson 
left,  saving  to  the  deceased:  "Ha,  Ha,  this 
aln*t  setUed  yet  1 101  get  yoa!" 

Tbe  qext  moroinx  deceased,  his  brother, 
WIU  Smith,  and  a  consln.  Tom  Smith,  stut- 
ed  to  town  in  an  open-top  one-seated  baggy. 
The  public  road  leading  to  town  passed  the 
home  of  F.  W.  Anderson.  As  they  approach* 
ed  the  AndersMi  home  and  got  In  about  200 
yards  thereof,  F.  W.  and  Ray  Anderson 
appeared  in  the  road ;  the  latter  armed  with 
a  gun  and  the  fermer  carrying  a  dub.  F.  W. 
Anderson  8to<jd  ta  the  middle  of  the  road, 
and  Ray  Anderson  aver  next  to  the  fmce. 
The  Smiths  stopped  and  tamed  back.  As 
they  did  so,,  deceased  said  to  the  Andersons: 
"If  that's  your  game,  well  go  back."  To 
whlcb  F.  W.  Anderson  replied:  "I'll  get  yon 
sons  a  bitches,"  or.  "You  sons  a  bltdies,  we'll 
get  you,"  and  the  deceased  said.  "Look  out, 
old  man,  I  know  too  mndi  on  you."  The 
&nlths  went  back  home,  and  theoce  to  town 
by  another  road  avoiding  the  Anderson  home. 
The  Smiths  remained  In  town  nntll  aft^ 
nocai,  when  they  started  back  to  the  home  at 
Otto  Smith.  While  la  town.  Will  and  Tom 
JSmlUi  saw  F.  W.  Anderson,  and  he  saw 
Uiem.  Going  back  home,  tlie  Smiths  bevel- 
ed the  direct  public  road  which  led  by  the 
Anderson  home.  They  first  went  to  the 
home  of  John  Smith,  where  the  deceased 
procured  a  loaded  shotgun.  From  the  home 
of  John  Smith  they  continued  their  journey, 
deceased  carrying  tbe  shotgua  with  them. 
They  passed  the  home  of  Anderson  and  came 
to  the  home  of  John  Gooding,  whldi  was  on 
the  pnblic  road  and  between  the  Anderson 
and  Otto  Smith  homes.  The  road  at  Good- 
ing's house  was  In  a  lane.  The  Smiths 
stopped  th^  buggy  in  the  lane  In  front  of 
the  Gooding  house.  The  bn^  did  not  stop 
in  the  middle  of  the  lane,  but  was  drawn 
over  next  to  the  wire  fence  between  the 
road  and  the  house.  All  three  remained  in 
the  buggy  seated  on  its  one  seat.  Gooding 
came  out  and  approached  the  bu{^,  and 
the  ft>ur  engaged  In  conversation.  Whui 
tbef  had  been  thus  engaged  for  a  few  min- 
utes, an  automobile  was  seen  ai^roacblng  at 
a  rapid  speed  down  the  public  road,  coming 
in  the  direction  of  the  Gooding  house,  Ander- 
son's house,  and  town.  As  it  neared  the 
party,  the  Smiths  recognized  the  occupants 
of  the  car  as  F.  W.  and  Ray  Anderson.  F. 
W.  Anders(m  was  driving.  The  car  passed 
the  Smiths  at  a  rapid  rate  and  omtinned 


on  its  way.  As  the  car  passed  the  Smiths, 
Ray  Anderson,  without  warning  and  without 
Justification,  suddody  raised  a  gun  and  fired 
at  the  Smkhs.  wounding  Otto  Smith  so 
iseverely  that  be  died  in  a  few  minutes. 
WUI  SmiUi  testlfled: 

"About  the  time  tiiey  passed  the  buggy,  Ray 
Just  come  over  with  tlie  gnn  and  shot  The 
car  looked  to  be  about  even  with  the  buggy 
at  that  time,  almost  even  with  the  buggy.  He 
Just  com*  over  with  tiie  gun  and  shot  when  he 
passed.  We  were  on  the  west  side  ot  the 
road.  Looked  like  the  car  was  in  three  or  four 
or  five  feet  of  the  buggy.  It  looked  like  he  pull- 
ed in  towards  us;  I  couldn't  say  that  he  did, 
but  it  looked  that  wsy." 

[1]  We  do  not  undertake  to  detail  all  of 
the  evidence.  It  must  be  viewed  in  Its 
aspect  most  favorable  to  the  appellee,  and 
the  statemrat  made  Is  from  that  viewpoint. 

[2]  Under  the  first  assignment  It  Is  assert- 
ed that  tbe  Judgment  against  F.  W.  Ander- 
son is  unsupported  by  the  evidence  because 
the  death  of  Otto  Smith  was  caused  by  the 
wrongful  act  of  Ray  Anderson,  who  fired 
the  fatal  shot,  and  It  Is  not  shown  that  In 
so  doing  Ray  Anderson  acted  as  the  agent 
or  servant  of  F.  W.  Anderson.  If  the  Judg- 
ment were  dependent  upon  tbe  establishment 
of  such  a  relationship,  it  could  not  be  sus- 
tained in  view  of  the  recent  ruling  In  Rodgers 
V.  Tobias,  225  8.  W.  804,  and  in  which  a 
writ  of  error  has  been  refused.  In  that  case 
it  was  held  that  the  amendment  of  1013 
(Acts  33d  Leg.  Reg.  Sees.  p.  288  IVemon's 
Sayles'  Ann.  Civ.  St  1914,  art  4694])  to 
section  2  of  article  4694,  R.  S.,  is  invalid  in 
so  far  as  it  undertakes  to  make  a  natural 
person  liable  in  damages  for  a  wrongful 
death  caused  by  his  agent  or  servant;  the 
ruling  being  predicated  upon  the  fact  tliat 
such  a  change  In  the  law  was  not  within  the 
scope  of  the  caption  to  the  amending  act 

In  view  of  this  ruling,  the  law  remains  as 
It  was  before  the  amendment  Article  46M. 
B.  S.  19U.  provides  that— 

"An  aetion  for  actual  damages  on  account 

of  injuries,  causing  the  death  of  any  person 
may  be  brought  in  the  following  cases: 
*  *  *  (2)  When  the  death  of  any  person  is 
caused  by  the  wrongful  act  negligence,  onsUll- 
fulness,  or  defanlt  of  another." 

Our  statutes  upon  tbe  subject  are  based 
upon  Lord  Campbell's  Act  passed  In  Eng- 
land In  1816.  The  English  act  was  speedily 
followed  In  this  country  by  the  passage  ot 
laws  in  the  several  states  having  in  view 
the  same  general  purpose.  Though  these 
laws  have  been  In  effect  for  many  years, 
there  seem  to  be  very  few  decisions  involv- 
ing the  right  of  recovery  for  death  intratlcm* 
ally  and  wrmgfuUy  inflicted  against  one 
whose  own  immediate  act  was  not  Ota  canso 
of  the  death. 
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[I]  In  the  Inotact  case  the  fatal  shot  was 
flred  by  Ray  Anderaon.  It  was  his  im- 
mediate act  tliat  caused  the  death  of  Otto 
Smith.  But  In  our  opinion  liability  under 
the  statute  Is  not  necessarily  limited  to  the 
one  whose  hand  Inflicted  the  deatli  wound. 

[4]  It  Is  a  familiar  rule  that  Joint  tort- 
feasors aro  jointly  and  severally  responsible 
for  the  consequences  of  their  wrongful  act. 

"Wrongs  may  be  committed  either  by  one  per- 
son or  by  several.  When  several  participate, 
they  may  do  so  in  different  ways,  at  different 
times,  and  in  very  unequal  proportions.  One 
may  plan,  another  may  procure  the'  men  to 
execute,  others  may  be  the  actual  instruments 
in  accomplishing  the  mischief,  but  the  legal 
blame  will  rest  upon  all  as  joint  actors."  1 
Cooley  on  Torts  (3d  Ed.)  213. 

[I]  So  when  two  or  more  persons  partici- 
pate In  concerted  action  to  commit  a  com- 
mon tort  and  accomplish  their  purpose,  they 
become  Joint  tort-feasors.  Wolf  v.  Ferryman, 
82  Tex.  112,  17  S.  W.  772. 

[B,  7]  In  our  opinion  the  evidence  is  suffi- 
cient to  show  concerted  action  between  F.  W. 
and  Ray  Anderson  to  wrongfully  kill  Otto 
Smith.  If  this  view  of  the  evidence  be  cor- 
rect, F.  W.  Anderson  became  a  Joint  tort- 
feasor and  equally  liable  in  damages  under 
the  statute  with  Ray  Anderson,  who  fired 
the  diet  which  caused  Smith's  death.  Mc- 
Gue  T.  Klein,  60  Tex.  168,  48  Am.  Rep.  200; 


Gray  t.  McDonald,  104  Ho.  803.  16  S.  W. 
308 ;  Benson  t.  Ross,  143  Ulcb.  462, 106  N.  W. 
1120,  114  A.  S.  B.  675. 

Briefly,  the  facts  which  show  concert  of 
action  between  the  Andersons  are:  The 
threat  made  by  F.  W.  Anderson  against  de- 
ceased the  afternoon  preceding  the  IdUing; 
the  action  of  the  Andersons  on  the  morning 
of  the  killing  when  they  confronted  the 
Smiths  In  the  road  boUi  armed  and  with  the 
evident  common  purpose  at  that  time  of 
committing  an  assault  with  a  deadly  weap- 
on ;  the  threat  then  made  by  F.  W.  Ander- 
son; direct  and  active  participation  by  F.  W. 
Anderson  as  the  driver  of  the  car  in  which 
Ray  Anderson  rode  to  the  scene  of  the  homi- 
cide and  which  rapidly  carried  him  away 
and  out  of  danger;  the  evidence  of  Will 
Smith  to  the  effect  that  as  the  car  passed 
the  bu^y  in  which  they  were  seated  It  seem- 
ed to  have  been  pulled  in  towards  them. 
From  Smith's  testimony  It  may  be  inferred 
t^t  F.  W.  Anderaon  swerved  the  car  near 
the  buggy  so  that  Ray  Anderson  might  more 
surely  shoot. 

What  has  been  said  disposes  of  all  assign- 
ments except  the  third  which  complains  of 
rulings  upon  evidence.  For  various  reasons 
this  latter  assignment  is  regarded  as  present- 
ing no  error:  in  any  event,  no  error  sufficient 
to  require  a  reversal. 

Affirmed. 
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HILL  V.  BRADY.    (No.  2419.) 

(Ooort  of  C^Til  Appeals  of  Texas.  Texarkana. 
May  IS,  1021.   Behearlng  Denied 
Jane  3,  1921.) 

1.  Appeal  and  •rror  ^670(3)  —  Defendant 
waived  rTght  to  review  action  of  trial  court 
on  plea  ef  privilege  when  he  failed  to  ap- 
|Mal  froH  order. 

In  view  of  YemoD's  Ann.  Civ.  St.  Sapp. 
1918.  art.  1903,  giving  right  of  appeal  from 
orders  auatainiag  or  overrQling  plea  of  privi> 
lege,  defendant  waived  the  right  to  have  the  ac- 
tion of  the  trial  court  in  overruling  hie  plea 
reviewed  when  he  failed  to  prosecute  an  ap- 
peal from  the  order  overraling  the  plea. 

Od  Appellant'e  Motion  for  Rehearing. 

2.  Appeal  and  error  «=»2— Statnte  giving  rtgM 
of  appeal  from  order  on  plea  of  prlviiege  not 
uoonstltutloial. 

Act  AprU  2, 1917  (Lawe  1917,  c.  176  [Ver- 
non's Ann.  Civ.  St  Supp.  1918,  art.  19031) 
amending  Bev.  St  1911.  art.  1908,  to  give  right 
of  appeal  from  order*  sustaining  or  overruling 
plea  of  prtvUege,  is  not  unconstitutional. 


ICAIEB  V.  LANOERHAMB  146 
<m  MM.y 

EMdently  tin  parpoee  of  the  legislature  In 
enacting  the  statute  giving  a  right  ot  ap- 
peal from  an  order  sustaining  or  iDvefrul- 
inc  Bucli  a  plea  (article  1903,  Vernon's  Stat- 
utes, 1918  Snpplem«it)  was  to  Ixave  the  iiaes- 
tion  as  to  venue  finally  determined  before 
the  came  was  tried  od  its  merits,  and  so 
avoid  nsdess  expense  to  the  parties,  as 
wdl  u  waste  of  tbelr  time  and  the  court's, 
which  often  resulted  under  the  practice  pre- 
vailing when  the  statute  was  enacted  <hC  try- 
ing a  cause  on  Its  merits  bffiCore  tbe  question 
as  to  venue  was  settled;  for  undw  tiiat  prac- 
tloe.  If  It  wai  detemrined  on  an  appetl  of 
tbe  cause  that  the  question  as  to  venue  bad 
bem  wrongly  decided  by  the  trial  court,  a 
reversal  of  the  Judgment  followed  as  a  mat- 
ter of  course.  If  that,  as  we  think,  was  tbe 
purpose  of  the  Legislature,  It  would  not  be 
accompUsbed  If  tbe  statute  should  be  con< 
strued  as  entitling  a  party  who  might  have 
appealed  from  the  order,  but  did  not  bave  a 
Judgment  on  the  merits  reversed  because  of 
error  In  tbe  ruling  of  the  trial  court  on  the 
plea. 

The  Judgment  Is  afflimed. 


Am>eal  from  Hopkins  Ooun^  Court;  H«n- 
er  It.  Fharr,  Judge. 

Suit  by  A.  U.  Brady  against  John  D.  Hill. 
Judgmoit  tcx  plaintiff  and  defendant  ajh 
peals.  Affirmed. 

Alleging  that  appellant  promised  in  writ- 
ing to  pay  him  In  H<9klns  county  sums  af- 
gregatlng  and  had  ftlled  to  do  so,  ap- 
pellee sued  appellant  in  the  county  court  of 
said  county.  The  latter  by  a  snffldent  plea 
filed  at  a  proper  time  asserted  a  right  be 
claimed  to  have  the  cause  transferred  to 
Cameron  county,  where  be  resided,  iov  trlaU 
nie  plea  was  cmtroverted  by  appdiee  and 
ovoTuled  by  tbe  court  by  an  order  made  Jan- 
nary  4, 1921.  Appellant  did  not,  as  be  mlgKt, 
prosecute  an  appeal  from  that  order.  The 
cause  was  tried  on  Its  merits  January  8, 1921, 
and  on  flndti^  made  by  a  Jury  on  spedal  is- 
sues submitted  to  them  Judgment  was  ren- 
dered In  aivp^Uee's  favor  against  appelant 
tor  tbe  amount  sued  for.  The  appeal  Is  from 
that  Judgment 

Dial,  Helson  ft  Brim,  of  Sulphur  Springs, 
for  appellant. 

T.  J.  Flewharty  and  H.  C.  Connor,  both  of 
Sulphur  Springs,  for  appellee. 

WIIiLSON,  a  J.  (after  stating  tbe  facta 
as  above).  [1]  Tbs  contention,  and  tmly  con- 
tention, presented  by  the  assignments  In  ap- 
ptilant's  brief  Is  that  the  court  bd.ow  erred 
when  be  overruled  appellant's  "plea  of  priv- 
ilege," and  refused  to  transfer  the  cause  to 
Cameron  county  fOr  trldl.  We  are  of  opln- 
itm  an?ellant  waived  the  right  he  bad  to  have 
tbe  action  of  the  trial  court  in  that  respect 
reviewed  when  be  failed  to  prosecute  an  ap- 
peal from  the  order  overruling  said  plea. 


On  Appellant's  Motion  for  T^^haoi-^nj 
[I]  The  attack  on  tbe  constitutionality  ot 
tbe  act  of  April  2. 1917  (General  Laws,  p.  888, 
[Vernon's  Ann.  Civ.  St  Suk>.  1918^  art 
1908B  amending  article  1908,  Revised  Sta^ 
utSB  1911,  seems  to  be  wttbout  merit.  See 
Womufc  T.  Gardner,  10  Tex.  Olv.  App.  86T,  80 
S.  W.  088;  Woma«k  t.  Gamer  fTtx-  SnpO  81 
B.  W.  868;  Guntsr  t.  Tex.  Land  *  Uortg. 
OOL,  88  Tex.  ttS,  17  B.  W.  840;  26  B.  O.  1^ 
871. 

The  court  Is  still  of  the  oidnlon  tJw  ques- 
tlw  as  to  tbe  meaning  of  tito  act  was  correct- 
ly determined,  and  therefore  think  the  mo- 
Hon  should  be  overruled. 


MAIER  v.  LANGERHANS.   (No.  6568.) 

(Court  of  Olvtt  Appeals  of  Teua  Ssn  An- 
toi^  May  4*  1921.  Rehearing  Denied 
June  1, 1921.) 

1.  Appeal  and  error  «s>930<l)  —  EverytMng 
sustained  by  teetlmeny  deemed  found  Is  ssp- 
port  of  Judgment 

Where  defendant  did  not  request  the  unb- 
mission  of  any  issue,  everything  tliat  the  testi- 
mony win  sustain  will  be  deenied  by  the  Court 
of  Appeals  to  be  found  In  snivort  of  the 
Judgmmt  advene  to  defendant 

2.  Brokers  «=»85(l)  —  Whether  broker  who 
procured  exctMnge  praised  property  Imma- 
terial. 

In  a  suit  for  commission  on  procuring  an 
exchange  of  defendant's  store  for  a  ranch, 
whether  plaintiff  praised  defendant's  pnverty 
and  commended  the  price  fixed  on  it  was  Imma- 
terial; plainfiff  havbig  procured  tlia  exchange- 
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S.  Evidence  «=s>47l(2)  — Imltvut  etnelnloi 
properly  rejeet«d. 
In  a  loit  for  commlBiIoii  on  proenrlnr  an 
•xchango  of  defendant's  store  for  a  randi,  tea* 
timonj  aonght  to  be  elicited  bj  defendant  store 
omier  from  himself,  conatitntiiic  merely  a  con- 
doslon  or  opinion  of  defendant,  and  Irrelovant, 
was  properly  rejected. 

4.  Brokers  «3>a5( I)— Whether  plalitlff  brokar 
pit  forth  offort  to  got  ihttreot  tttia  Inaa- 
torlal. 

In  a  salt  for  eomminhm  on  procuring  an  cx- 
^diBnge  of  defendant's  store  for  a  randi,  It  traa 
immaterial  whether  plaintiff  broker  put  forth 
any  efforts  to  get  an  abstract  of  title  or  not; 
there  being  do  question  of  the  title  to  the  prop* 
erty,  and  it  not  devolving  on  plaintiff  to  pro- 
cure an  abstract. 

Appeal  from  District  Court;  CHllesple 
County;  N.  T.  Stabbs,  Judge. 

Action  by  F.  J.  Maler  against  Frits  Lan- 
gerbans.  From  judgment  for  plalntUC,  de- 
fendant apl>eals.  AfBrmed. 

A.  P.  C.  Petscb,  of  Frederidmburg,  and 
Taliaferro,  Cunningham  &  Mouxmnd,  ot'San 
Antonio,  for  appellant. 

Sagebid  ft  Usener,  of  Fredorichtibtirg;  for 
appellee. 

FLT,  0.  J.  Appdlee  reooveiBd  a  Judgment 
against  appellant  f^r  $423.fiS.  based  on  the  re- 
Bponaefl  of  a  jury  to  three  special  lasuea  aab- 
mitted  by  tbe  trial  court.  The  amount  was 
allied  to  be  due  as  comndsslonB  oo  an  ^ 
change  of  iwopertles  procured  by  ai^lee  at 
the  Instance  and  request  of  iu)pellant,  and  for 
wtaidi  he  agreed  to  pay  a  conunlssicoL  of  2% 
per  cent  on  a  Taluatlon  ot  $10,000  aa  the 
pr(^rt7  of  ai^eOant 

TbB  Jury  found  that  on  or  about  April  1, 
1910,  aE^Uant  requested  a^llee  to  procure 
a  person  who  would  exchange  a  ranch  for  ap- 
p^ant's  "Daylight  Sttne"  in  Frederldcsburg, 
Tex.,  and  agreed  to  pay  him  fior  hts  services 
a  commission  of  per  coiL  on  a  valuation 
of  $16,000  for  said  store.  Appellee  procured 
a  part7  willing  to  exchange  a  randk  for  the 
town  pwperty,  and  the  exchange  was  made. 
An>ellant  refused  to  pay  the  commission. 

LI]  The  flnt  asdgnment  of  wxor  Is  over- 
ruled.  Tbe  evidence  showed  that  appellee 
was  the  procuring  cause  of  an  exchange  of 
the  pK^)»tles.  and  when  Bogars  proposed  a 
trade  appellant  wanted  $18,000  for  his  store. 
There  was  no  question  about  the  store  being 
taken  at  a  valnatlra  of  $16,000,  but  Rt^rs 
wanted  $2,000  dlfFerCTce  between  the  two 
properties,  bat  got  only  $1,000,  appellant 
did  not  request  the  submission  oi  any  issue. 
Etverythii^  that  the  testimony  will  sustain 
will  be  deemed  this  court  to  have  been 
fbund  In  support  of  the  Judgment  Whatever 
value  may  have  been  reortved  by  appellant 
for  his  store  In  tbe  exchange  would  not  mat- 
ter, because  the  evidence  showed  that  tbe 


value  of  $16^000,  was  fixed  by  appellant  as  a 
basis  for  the  amount  he  would  pay  appellee 
for  his  services 

£2]  The  avldence  whose  rejection  la  omn- 
plained  of  In  the  second  assignment  of  enror 
had  no  bearing  whatever  on  tbe  Issues  In  the 
case,  and  was  properly  rejected.  Whether 
aK>dlee  praised  the  pnv^rty  of  aivellant 
and  commended  the  price  fixed  on  It  or  not 
could  have  had  no  wd^t  in  the  case,  as  the 
fact  remained  that  an  »»fh«t>ffl»  was  pro- 
cured, and  appellee  must  have  procured  it  as 
he  alone  r^resented  appellant  Schn^der 
swore  that  he  was  represoitlng  Bogers  and 
not  an>ellant  Tbe  same  can  be  said  in  re- 
gard to  the  testimony,  rejectltm  of  whldi  Is 
complained  of  In  the  third  asslgnmait  of  er* 
ror,  and  It  Is  overruled. 

[3]  Hie  testimony  sought  to  be  elldted  by 
appelant  from  himself,  and  rejection  nt 
which  Is  assailed  in  the  fourth  assignment 
was  merely  a  conduslon  or  oi^nlon  of  appel- 
lant was  utterly  irrelevant  and  was  imp- 
erly  rejected. 

[4]  The  fifth  assignment  ot  error  Is  over^ 
ruled.  It  was  Immaterial  as  to  whether  ap^ 
pellee  put  forth  any  eff<vts  to  get  an  abstract 
of  title  or  not  Thm  was  no  question  about 
the  tiOe  to  the  pn^rty,  and  It  did  not  de- 
volve uptm  appellee  to  procure  an  abstract  <rf 
title. 

Tb»  Judgment  Is  affirmed. 


HOLDEN  v.  EVANS.  (No.  6546.) 

(Court  of  Civil  Appeals  of  Texas.  Ban  An- 
t4»io.  April  lA,  1921.  Behearing 
Denied  May  11,  1921.) 

1.  Pleadlni  4s»236(3)— PerMRtlng  plalstW  U 
file  trial  asieaiflieat  dlsm^hHiary  wltl^  oeart 

Permitting  plaintiff  to  file  trial  amendment 
to  petition  is  vtUiln  discretion  of  the  trial 
court  snbjeet  to  eorrectlon  for  any  abuse 
thereot 

2.  Trial  ^3S((3)-«sfasal  of  reqssttei  spa- 
oM  Issue  brid  proper,  Is  view  ef  speelal  Is- 
sse  sskailttetf. 

Befosal  of  requested  spedal  Issne,  "At  tiie 
time  defendant  entered  into  the  eoutxact  to  sell 
to  plaintiff  the  rooming  house  and  property  in 
question,  did  defendant  have  authority  from 
the  owners  of  said  property  to  sell  tiie  same?" 
held  proper,  in  view  of  submitted  special  is- 
sue as  to  "whether  defendant  bad  authority 
from  the  owners  to  sell  upon  the  particular 
terms  of  the  contract  made  him  with  B. 
(plaintiff)." 

3.  Xppeal^aad  error  «s3704(l)-^e  review  ef 
refuse  of  speolat  Issue  witheat  reooni  show- 
ing (sues  suhnltted. 

Assignments  of  error  complaining  of  re- 
foaal  to  submit  requested  spedal  Issue  win  not 
be  considered,  where  no  record  references  are 
given  in  -die  atstement  under  the  assignment 
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dUwr  u  to  tb*  lamwi  ttnrn  or  th*  Imea 
dared,  and  wIuhm  th«  apptUata  court  Is  nnablt 
to  detarmiiie  from  the  brlaf  irtMtlier  or  not 
the  iMue  tendered  wM  unbraeed  In  tbt  ipedal 
laaoea  actoallj  civen. 

4.  Ap»«ri  ani  mr  «s>728(2),  742(3)*  743(1) 
— AMlsnnnts  of  arror  eomplaialifl  of  over- 
rilliiB  of  exoepUoaa  bold  Inuffleloat  R>r  ooi- 

slderatlon. 

AsBignmests  of  error  eomplalnioe  of  action 
of  court  in  orernUiog  special  exceptions,  with* 
oat  a  etatemest  thereunder  and  without  the 
apecial  exceptions  being  set  out,  in  substance 
or  otherwise,  and  without  record  references 
being  given  or  a  showing  made  as  to  action 
taken  on  the  exceptions,  wiOl  not  be  considered. 

5.  Appaal  and  orror  «=>742(5)— Asslonmaat  of 
arror  sabmltted  a*  a  propoaltloi  bald  too 
genoral  for  ooaslderatlon. 

Assignment  of  error  snbmltted  aa  a  propo- 
aition,  without  being  followed  by  a  specific 
propoaitloii,  that  **lt  waa  error  for  the  court 
to  anlMnle  the  charge  to  the  Jorj  at  fdled  and 
refoaed  to  instruct  the  jury  upon  whom  rested 
tha  burden  of  proof"  without  record  refer- 
encea,  and  without  setting  out  the  charge  given 
by  lite  coor^  held  too  general  for  consideration. 

•.  Trial  «BK2ra(S)— Falhira  to  Inirwt  am  tmr- 
daa  of  proof  Mt  arror,  to  tbooaoo  of  r*- 
q«at  tkonffor. 
Faflnre  to  cbarge  jnry  aa  to  bnrden  of 
proof  k«Id  not  arror,  bi  abaence  of  a  request 
for  an  instruction  eorerlng  the  omloaton. 

Bmv  from  District  Oonrt,  Tanant  Ooiuty. 

Action  by  v.  J.  Drans  agalnit  O.  Hold- 
en.  Judgment  for  plalntifF,  and  deftadant 
brings  orrw.  Affirmed. 

Graves  &  Hontchens,  of  Fort  Worth,  for 
plalttttfT  tn  error. 

Simpson  &  Moore*  of  Port  Worth,  for  de- 
fOkdant  In  tma. 

8ICITH,  J.  Writ  of  error  from  a  Jndgment 
in  favor  of  B.  J.  Svans  asainat  G.  W.  Holden, 
snnrtng  out  of  a  deal  by  vhlcb  tbe  latter,  aa 
a  real  eatate  dealer  and  agent  ct  tbe  owner, 
agreed  to  sell  and  deliver  to  Evans  the  furni- 
ture In  a  Wort  WorOi  boteL  Deftiidant  In  er- 
ror has  filed  so  briefs,  and  wo  are  unable  to 
dearly  aacwtaln  from  plaintiff  In  error'a 
brief  Jnat  what  the  trouMe  la.  The  cause 
waa  snbmltted  on  special  Issues,  but  these' 
apodal  iasoea  an  not  shown  In  the  briefs, 
nor  are  the  answers  at  tbe  Jury  thereto.  The 
Judgment  of  the  lower  ooort  la  not  set  out 
In  fall  or  In  anhstance  in  the  brlete,  and 
Jnst  what  that  Jodgmoit  wa%  or  for  what 
asMKint,  Is  not  sbown. 

^me  first  aaslgnmant  of  error  complains  of 
the  overruling  of  the  geoonl  demurrer,  but 
the  atatement  thereni^ler  la  not  «nffldent  to 
enable  ttUa  court  to  determine  to  Its  own 
satisfaction  whether  or  not  tbe  petition  of 
plaintiff  below  was  good  as  against  a  general 
demurrer.   Howew,  we  have  examined  the 
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petition  sat  out  in  tbe  transcript,  and  hava 
concluded  that  It  states  a  cause  «€  acUon. 
The  first  assignment  of  wror  la  acccndlngly 
ovwmled. 

£1]  The  second  assignment  of  error  Is  over- 
ruled.  In  Out  asaignmeDt  plaintiff  In  «n» 
complains  of  tbe  action  of  tbe  court  In  per- 
mitting i^alntlfl  below  to  file  a  trial  amend- 
ment. Such  matters  are  within  tbe  discre- 
tSoa  of  ttie  trial  conrt,  subject,  of  course,  to 
correction  for  any  abuse  thereof.  We  do 
not  think  the  court  In  this  instance  abused 
that  discretion;  It  Is  not  shown  that  any 
Injury  resulted  to  plaintiff  in  error  by  reason 
of  tbe  exercise  of  that  discretion. 

In  his  third  assignment  of  error  plaintiff 
in  error  complains  of  the  refusal  of  the 
conrt  below  to  give  tbe  following  requested 
spedal  issue; 

"At  the  time  defendant  entered  into  ttie  con- 
tract to  sell  to  plaintiff  the  rooming  house 
and  property  in  qoestion  did  defendant  hava 
authority  from  the  owners  of  said  property  to 
sell  the  same?^ 

t2]  It  does  not  appear  In  the  statememt 
under  tbe  aasfgnment  whether  the  matter  em< 
braced  in  tbls  issue  was  Indnded  In  any  of 
the  Issues  submitted  to  and  answered  by  the 
jury,  these  Issues-not  bdng  shown  In  ttie 
brtet  but  In  the  argument  under  that  asdgn- 
mott  it  appears  that  the  matter  was  submit- 
ted by  Qie  court  In  a  spedal  issue,  **wbeaier 
defendant  had  authtnity  from  the  ownws 
to  sell  vpoa  the  particular  terms  of  the  con- 
tract made  by  him  with  Brans" ;  this  quota- 
tion being  from  said  argument  Given  no 
more  light  tban  shines  from  plaintiff  in  w- 
ror'a  htitt  upon  this  particular  transaction, 
we  are  not  prepared  to  bold  tbat  tbe  court 
erred  In  nfnslng  to  give  this  requested  spe- 
dal  Issue;  on  tbe  cwtrary,  It  seems  to  ns 
tbat  the  Issue  aa  ^ven  was  the  better  way 
to  submit  the  matter. 

[S]  We  overrule  the  fourth  assignment  of 
error,  In  which  cmnplalnt  is  made  of  the 
refusal  of  tbe  court  below  to  submit  to  the 
Jury  plaintiff  In  error's  requested  special 
issue  No.  2.  We  are  unable  to  determine 
from  the  brief  whether  or  not  tbe  Issue  there- 
in tendered  waa  embraced  in  the  special  is- 
sues actually  given,  and  which  are  not  shown 
In  the  brief.  No  record  references  are  given 
In  the  statement  under  this  assignment, 
either  as  to  the  issues  given  or  tbe  Inme 
tendered. 

For  obvious  reasons  we  also  overrule  the 
fifth  assignment  of  error,  which  we  quote: 

"The  court  erred  in  failing  and  refusing  to 
aobmit  to  the  jury  defendant's  t»ll  of  excep- 
tion No.  4." 

[4]  The  slxtb  to  the  ninth  aaslgnmttito  of 
error  complain  of  the  alleged  action  of  the 
court  In  overruling  certain  special  exceptloas 
of  plaintiff  In  wror.  No  statemoit  is  glveo 
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under  ^tbex  of  these  auignmoitflL  The  8p»- 
dal  excqitiws  ore  not  set  out,  In  sabstance 
or  otherwise;  It  la  not  shown  what  action 
was  taken  on  them ;  no  record  references  are 
given.  The  assignments  therefcwe  will  not 
be  considffled. 

The  tenth  assignment  of  error,  snhmltted 
as  a  proportion  and  followed  no  qtectflc 
proposition,  Ig  as  follows: 

"It  was  error  for  the  court  to  sabmit  the 
eharse  to  the  jury  ai  failed  and  lefased  to  in- 
stract  the  jury  upcra  whom  rested  the  bard«i 

of  proof." 

[I,  6]  The  statement  under  this  asidgnment 
gives  no  record  refareDces»  nor  does  It  pur- 
port to  set  ont  the  diarge  given  by  the  court, 
and  la  too  gennal  to  Invite  con8ld«ation. 
However,  It  appears  that  plaintiff  In  error 
requested  no  special  charge  covering  tiie  lU- 
leged  omission,  and  the  asslgnmoit  Is  accord- 
ingly overmled. 

The  eleventti '  assignment  of  error  com- 
plains of  the  overmllng  of  plalntifl  in  error's 
"obJectl<His  and  In  submitting  to  the  Jury 
spedal  Issue  No.  &" 

The  statement  under  this  asslgnmeait  does 
not  set  out  special  Issue  Na  8,  or  the  sob- 
stance  thereof,  ct  the  objections  tiia«to,  and 
the  assignment  will  therefore  be  disr^arded. 

The  Judgment  is  affirmed. 


LANCASTER  et  al.  V.  ALLEN.    (No.  2417.) 

<Coiirt  of  Civil  Appeals  of  Texas.  Texarkana. 
Hay  2^  1921.  Behewring  Denied 
Jvne  2, 1921.) 

1.  Trial  ■@s>352(l)— Special  Issue  of  railroad's 
violation  of  federal  rule  as  1o  safety  of  lo- 
comotive wheel  held  proper. 

In  an  actioo  under  the  federal  law  for  the 
death  of  a  fireman  when  the  locomotive  be- 
came derailed,  a  special  goestion  whetiier  the 
flaive  on  a  wheel  had  a  flat  vertical  surface, 
when  tested  by  the  role  prescribed  by  the  In- 
terstate Commerce  Commiaeion,  reqalred  the 
fury  to  find  that  the  measurement  of  the  flange 
was  made  by  the  metal  gauge  required  by  the 
rule  of  the  commission,  and  was  not  erroneoua 
as  permitting  recovery  based  on  opinions  of 
witnesses  notwithstanding  the  wheel  conform- 
ed to  the  standard. 

2.  Master  and  servant  9=»286(I2)— Railroad's 
neflltBsnee  in  violating  federal  rule  as  to  safe- 
ty  of  iooomotfve  wheel  held  ^or  Jury. 

In  an  action  under  the  federal  law  for  the 
death  of  a  locomotive  fireman  when  tbe  en- 
gine was  derailed,  evidence  on  bebalf  of  plain- 
tiff that  the  flange  of  tbe  wheel  was  defective, 
and  that  o  plaster  cast  of  the  wheel  when  meas- 
ured by  the  gauge  prescribed  by  tbe  Interstate 
Conmierce  Commission  role  showed  It  to  be 
d^ective,  hM  to  raise  the  Issue  of  defendant's 
nei^icence  in  using  a  wheel  whldi  was  defee-; 


tive  when  tested  by  the  gauge,  notwithstanding 
evidence  of  defendant's  witnesses  to  the  eim- 
trary. 

3.  Witnesses  <8=>252  —  Plaster  oast  of  wheel 
hsM  snffloleatly  MesUied  te  be  need  as  basis 
•f  meatsrsmest. 

A  plaster  cast  Is  suffidently  identified  aa 
that  of  tbe  locomotive  wheel  alleged  to  have 
caused  the  derailing  of  an  engine  and  tbe  death 
of  a  fireman  by  testimony  of  a  witness  that  he 
saw  the  plaster  cast  taken  off  of  the  wheel 
in  controversy,  to  make  it  the  basis  of  testi- 
mony by  tbe  witness  that  the  whed  was  de- 
fective as  shown  by  a  gauge  measurement  of 
the  cast 

4.  Master  and  servant  «=3297(4)— Special  ftad- 
lags  held  to  sliow  railroad's  negllgenee  under 
federal  safety  rales  as  to  locomotive  trucks. 

In  an  action  under  the  federal  law  for  the 
death  of  a  locomotjve  fireman,  an  answer  to  the 
spedal  question,  stating  that  the  reason  for  the 
flange  on  a  locomotive  wheel  being  worn  was 
that  tbe  truck  was  out  of  tram,  is  a  finding  that 
the  truck  was  oat  of  tram,  which,  when  sus- 
tained by  the  evidence,  is  suffident  to  show 
the  ma8ter*8  negligence,  under  the  rule  of  the 
Interstate  Commerce  Commission,  requiring 
truAs  to  be  maintained  in  a  safe  and  suitable 
condition  for  service. 

9.  Death  «=»67  —  Evldenoe  of  deceased  fl re- 
nan's  (Aanoe  of  promotion  admissibia. 

In  an  action  for  the  death  of  a  locomotive 
fireman,  brought  under  tbe  federal  law,  evi- 
dence that  deceased  was  in  line  of  promotion 
from  fireman  to  engtateer  is  admlssIUe  on  the 
issue  of  damagea. 

Appeal  from  District  Oonrl^  Harrlaon 
County;  P.  O.  Beard,  Judge. 

Action  by  Mrs.  Clara  Allen,  administratrix, 
against  Lancaster  and  Wallace,  Beceivers  of  , 
the  Texas  &  Fadflc  Railway.   Judgment  for 
plaintiff,  and  defradants  appeaL  Affirmed. 

T.  O.  Allen  was  a  locomotive  fireman  in  the 
employ  of  the  receivers  ot  the  Texas  &  Pacific 
Railway,  and  while  operating  a  passenger 
train  was  killed  by  the  derailment  of  the 
engine,  occurring  near  the  station  of  Texar- 
kana  on  September  6, 1917.  The  railway,  as 
an  admitted  fact,  was  <v)arated  as  an  Intw- 
state  carrier,  and  the  passoiger  trsln  was  a 
through  train,  and  was  eimaged  in  interstate 
commerce  at  the  time  T.  O.  iJlen,  opnatlng 
it,  was  killed.  'The  appellee,  bis  widow,  was 
appointed  administratrix,  and  broo^t  the 
suit  for  damages  resulttng  to  her  and  the 
chlldrcsi  reason  of  the  deatli  Ot  ,T.  O.  AUeti. 
The  negligaice  proximately  causing  the  death 
as  alleged  was  (1)  that  the  swltdt  pt^ta  or 
switch  rails  at  the  place  OC  derallmoat  were 
out  Of  lin^  worn,  cdd,  and  broken ;  CSt  Uiat 
the  flange  of  the  right-hand  lead  whed  of  the 
track  In  the  front  of  the  wiglne  was  worn  to 
a  flat  vertical  or  sharp  surface  <me  Ineh 
or  more  from  the  tread  of  the  wheel,  causing 
the  wheel  to  dlmb  tbe  rail  of  the  track  and 
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daran  the  ai^lne;  that  Uie  use  of  flie  Vbeti 
in  this  condition  was  In  violation  of  the 
rules  and  regolaticms  established  and  promul- 
Cated  by  tbe  Interstate  Oaramerce  Oommls- 
sion  as  a  standard  of  safety  of  locomotlTes 
and  tbeir  appurtenances  engaged  in  Inter- 
state commerce  nnder  authority  of  the  Safe- 
ty Appliance  Act  approTed  February  17, 1911 
<U.  S.  Cwnp.  St  H  £630-8638),  and  as  amend- 
ed by  Act  approved  Marcb  4,  1916  (U.  S. 
Comp.  St  H  8689a-«689d),  and  (3)  that  tbe 
front  truck  of  tbe  engine,  and  tbe  wheels  of 
the  track,  were  "out  of  tram,"  or  not  squarely 
or  i^t^perly  adjusted,  to  ttia  extent  of  caus- 
ing the  front  whed  to  press  and  grind  the 
flange  against  tbe  rail,  proximately  causing  It 
to  climb  the  rail  at  the  switch,  or  curve, 
and  derail  the  engine. 

The  detttidant  ^edally  denied  (1)  any 
neglU^nce,  and  (2)  that  tbe  track  caused  -the 
derailment  by  being  out  of  line  and  sot.  in 
good  condition,  and  (B)  tiiat  the  truck  or 
the  wheels  were  worn  or  out  of  tram,  and 
<4  that  the  flange  on  tbe  wheel  of  the  truck 
of  the  engine  was  worn  so  as  to  be  defec- 
tive and  not  In  compliance  with  the  stendard 
and  the  orders  of  the  Interstate  Commerce 
Commission  and  the  federal  statute. 

Tbe  controveny  arislDg  in  the  evidettce  was 
<1)  irtwther  or  not  the  flange  in  I3ie  wheel 
was  In  compliance  with  the  rules  and  in- 
structions for  Inqieetlon  and  testing  locomo- 
tlTee  and  Ui^r  appurtenances  estiablldied  and 
flxed  by  order  of  tbe  Interstate  Commerce 
Commission  In  omformlty  with  the  acts  of 
Congress,  and  (2)  whether  or  not  the  circum- 
stances went  to  show  that  the  boat  truck 
of  the  engine  and  tbe  wheels  of  the  truck 
were  "out  of  tram,"  or  not  squarely  or  prop- 
erly adjusted,  to  the  extoit  of  causing  the 
front  right-hand  wheel  to  grind  and  press 
against  the  rail,  proximately  causing  It  to 
dimb  the  rail  at  the  switch,  or  curve,  and  de- 
rail the  engine. 

The  following  rules,  as  adopted  the  In- 
terstate Commerce  Cmnmlsston,  were  ottered 
In  evidence: 

"Bale  146.  Forged  Steel  or  Steel-Ttred 
Wheels. 

**(a)  Forged  steel  or  eteel-tlred  wbeds  with 
any  of  the  followii^  defects  shall  not  be  con- 
tiaued  In  lervice; 

"(b)  lA>ose  wheels;  loose,  broken  or  defec- 
tive retaining  rings  or  tirei;  broken  or  cracked 
hobs,  piatee  or  bolts. 

"(c)  Slide  flat  spot  2^  inches  or  longer;  or 
if  there  are  two  or  more  sdjoinliig  spots,  each 
2  inches  or  longer. 


neao  of  tires  or  rime  less  than  ihown  la  flgnres 

4,  6,  6,  and  7. 
"(g)  Wheels  ont  of  gauge. 
"Note.  The  determination  of  6at  spots  and 
worn  flanges  shall  be  made  by  a  gauge  as 
■faown  In  figure  8." 

In  this  cohnectlon  it  was  shown  that  there 
was  a  prescribed  metal  gauge  adopted  and 
used  in  measuring  the  wheel  and  the  flange  in 
order  to  determine  whether  or  not  the  wheel 
and  the  flange  met  the  requirements  of  the 
■Bveral  subdivisions  of  the  rule.  The  wheel 
in  question  was  shown  to  be  a  steel  wheel. 
Subsection  "f"  is  the  section  that  is  In  ques- 
tion In  the  case. 

"Rule  143.  (a)  Trucks,  leading  and  traOing, 
Trucks  shall  be  maintained  in  safe  and  suitable 
conditicm  for  service.  Center  places  shall  fit 
properly,  and  the  mole  center  place  shall  ex- 
tend Into  the  female  center  place  not  less  than 
tbree-fourthi  inob.  All  centering  devices  shall 
be  properly  maintained. 

"(b)  A  suitable  safety  chain  shall  be  pro- 
vided at  each  front  corner  of  all  four-wheel  en- 
gine trucks. 

"(c)  All  parts  of  trucks  shall  have  sufficient 
clearance  to  prevent  them  from  seriously  inter- 
fering with  any'other  part  of  the  locomotive.'* 

The  special  tesues  submitted  by  the  court 
and  the  answers  of  tbe  Jury  thereto  are  as 
follows : 

"Question  1.  Did  the  flange  ou  the  right- 
hand  lead  truck  wheel  have  a  flat  vertical  sur- 
face one  inch  or  more  from  the  tread  of  tbe 
wheel  when  tested  hj  the  mie  prescribed  by 
the  Interstate  Commerce  Commission?  An- 
swer: Yes. 

"Question  2.  If  yon  answer  question  No.  1 
'Yee,*  then  answer  ttils  qaestioD:  Was  the 
condition  of  the  flange  the  pro^bnate  cause,  or 

one  of  the  proximate  causes,  of  the  derailment? 
Answer;  Yes. 

"Question  No.  3.  Was  the  flange  of  the  wheel 
worn  sharp  or  vertical?   Answer:  Yes. 

"Question  No.  4.  If  you  answer  question  No, 
3  'Yes,'  then  state  the  reason  for  tbe  flange  be- 
Vig  worn  or  vertical.  Answer:  Truck  ont  ot 
thun;  too  mui^  pressure  on  right  lead  wheel. 

"Question  No.  5.  If  you  answer  question  No. 
3  *Yes,'  then  answer  this  question:  Was  the 
sharp  or  vertical  condition  of  the  flange,  if  it 
was  sharp  or  vertical,  one  of  the  proximate 
causes  of  the  derailment?  Answer:  Yes. 

"Question  No.  6.  Was  the  switch  point  In 
the  track  in  a  reasonably  safe  condition  for 
use?  Answer:  Yea." 

The  amount  awarded  was  apportioned  by 
the  Jury  to  the  widow  and  Ave  of  the  chil- 
dren, but  any  recovery  was  denied  the  three 
"(d)  Defective  tread  on  account  of  crad[B  or  j  adult  children, 
shelleid  oat  spots  2H  inches  or  longer,  or  so  i    The  engine  of  the  passenger  train  was  sud- 


nnmerous  as  to  endanger  the  safety  of  the 
vhed. 
"(e)  Broken  flange. 


denly  derailed  and  turned  over,  according  to 
the  evidence,  at  a  point  about  700  feet  west 
of  the  Union  Depot  in  the  city  <a  Texarkana; 


"(f)  Flange  worn  to  fifteen -sixteenths  inch  !  ^     q  ^  flrgman.  was  scalded  and 

above  the  tread,  or  having  flat  vertical  surface      "        *  "^^  b«"ucu  ouu 

one  Inch  or  more  from  treed;  tread  worn  five- 


■ixteeBtlis  inch;  flai^  more  than  one  and  one- 


bruised  to  the  extent  that  he  died  within  a 
few  hours  afterwards.   The  train  was  run- 


half  inehsa  from  tread  to  top  of  flange  or  tUA-  ning  at  about  10  or  12  mUea  an  hoar.  The 
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Bwltdi  had  been  set  tor  the  train  to  go  down 
track  22  to  the  station.  As  the  esigtiM,  at  the 
point  of  the  vwltcfa,  headed  up  track  22  the 
front  right-hand  wheels  of  the  pony  track 
of  the  engine  saddenly  got  off  the  rail;  and 
the  rear  wheels,  on  hitting  the  frog  of  the 
switch,  le^t  the  rail,  and  the  engine  then  turn- 
ed orer  on  Its  side,  i^wellant's  yard  switch- 
man testified: 

"I  had  the  awftebea  Mt  before  the  tndn  was 
dne.  When  the  engine  got  in  iigbt  I  gave  the 
•ignel  to  come  ahead.  It  passed  me  before  It 
was  derailed.  I  noticed  fire  from  the  grinding 
of  the  wheel  on  the  rail  under  the  truck  of  the 
engine.  I  knew  it  was  unasoal.  I  tried  to 
catch  the  engineer's  eye  to  give  him  a  eignal  to 
stop,  but  he  fsiled  to  look  back.  The  engine 
ran  about  three  engine  lengths  after  I  saw  the 
fire  flying  tmder  it,  before  it  turned  over.  The 
engine  tamed  over  between  track  21  and  22, 
and  on  its  left  side.  •  •  •  The  engine  was 
derailed  sboat  12  or  14  Inches  from  the  points 
of  the  switch,  headed  up  track  22,  where  X  first 
found  any  marks.  •  •  •  There  was  no  ob- 
struction on  the  track  where  the  engine  was 
derailed.  The  switches  were  all  properly  lined 
up,  and  there  wis  no  canse  there  for  tiu  de- 
railment." 

It  appears  that  the  canse  of  the  derailment 
was  looked  Into  abont' "twenty  minutes  after 
the  engine  turned  over."  The  evidence  strong- 
ly goes  to  show  that  "the  right  front  pony 
truck  whed  was  the  first  wheel  to  get  off  the 
ralL"  Physical  marks  on  the  ball  of  the 
rail  showed  "kind  of  a  cutting  mark"  that 
the  flange  of  the  wheel  made  on  the  top  of 
the  ralL  The  flange  on  this  wheel  showed 
"a  worn  flange,  or  vertical,  sharp  flange  la 
the  common  term."  And,  as  further  said, 
**tbe  bevel  bad  worn  off  and  it  had  become 
vertical,  which  would  cause  it  to  run  off  the 
track,  as  It  did,"  and  "the  flange  was  worn 
Just  about  to  the  center  ot  the  flange,  half  of 
it  worn  away,  or  nearly  half."  "A  vertical 
flange"  Is,  as  shown,  when  "the  flange  be- 
comes right-angle  to  the  tread  of  the  wheel." 
It  was  testified  that  "the  flange  on  the  other 
wheel  was  not  bright"  "The  bright  part  is 
the  part  we  call  vertical."  The  witness  Hol- 
loway  testified: 

"I  was"  for  about  seven  yetrs  "dark  in  the 
locomotive  and  car  departments  and  storekeeper 
and  whed  inspector.  *  *  *  A  vertical  or 
straight  flange  will  not  keep  the  wheel  on  the 
rail.  Beveled  flanges  cause  the  wheels  to  move 
laterally  around  curves,  whereas,  if  vertical, 
flanges  have  tendency  to  dimb  any  defect  on 
the  rail  and  get  off.  In  going  around  sharp 
curves,  won't  hardly  stay  on;  they  get  off.  I 
looked  at  the  wheel  at  the  time.  I  thought  it 
bad  been  worn  out;  thought  it  was  a  bad 
wheel.  To  my  mind  it  was  not  a  good  whed. 
In  my  judgment  I  did  not  think  it  was  a  good 
whed  to  be  a  lead  wheel  noder  a  locomotive, 
because  the  bevel  had  worn  off  and  it  had  be- 
come vertical,  which  would  cause  it  to  run  off 
the  track,  as  It  did.  *  *  *  I  thought  that 
was  a  condemnatde  wheel.  •  •  •  The  fiaoge 


was  worn  Just  aboat  to  Qi»  center  of  tke  flange; 
halt  <rf  It  was  worn  away,  or  neaiiy  halt 

*  *  •  I  think  the  flange  of  this  whed  wai 
WMB  practically  to  the  center  Une.  That  meaiu 
half  of  the  throat  side  worn  away.  The  portloB 
that  was  left  was  straight  down,  perpen^culu 
to  the  tread  of  the  wheel,  *  *  *  It  shonid 
not  wear  to  that  center  Une;  would  be  danger- 
ous when  it  wears  to  center  line,  I  would  saj. 

*  *  *  I  was  present  when  the  Blaster  Car 
Builders'  gauge  was  api^ed  to  the  flange  on 
that  wheeL  It  lacked  a  very  small  fraction  ot 
coming  down  to  tiie  tread  of  the  wheel.  It  waa 
a  very  anall  fraction.  It  lacked  abont  one- 
eighth  of  an  inch  ttf  ctuning  down  to  the  tread 
of  the  whed.  The  gauge  did  not  go  down  com- 
pletely. I  did  not  measure  how  far  it  went 
down.  It  was  approximatdy  one-eighth  of  sd 
inch  until  it  got  to  the  throat  of  the  flange.  I 
think  It  came  up  to  the  standard  rules,  accord- 
ing to  all  that  discosslon  we  had  with  the  rail- 
way oiBdals.** 

The  witness  Neville  testified  that  be  had 
experience  "as  a  locomotive  fireman,  and  run 
a  switch  oogine  and  an  engine  on  the  road 
also^"  The  witness  further  said  he  examined 
the  wbeeL  He  said: 

"I  examined  a  part  of  the  flange  of  that  wheel 
he  showed  me.  I  suppose  I  examined  about 
eight  Inches  at  the  flange— part  of  the  cirde 
of  the  wheeL  The  flange  was  worn.  It  was 
whet  I  would  call  a  sharp  flange.  I  mean  hr 
a  sharp  flange,  not  one  worn  dear  to  the  tip. 
I  mean  a  flange  where  the  bevd  is  worn  in  the 
throat  I  mean  a  flange  worn  to  a  straight  edge 
going  up  to  where  the  flange  comes  down  to 
tread  of  the  wheel;  the  bevel  practically  worn 
off.  *  *  *  I  never  tested  a  flange  with  one 
of  those  gauges.  I  would  consider  a  gang* 
more  reliable  than  testing  irith  tb»  eye  alMW." 

Ttw  witness  Hayes  testified: 

"I  went  to  Tezarkana  with  Mr.  Oaaey  to  ex- 
amine the  wheel.  While  I  was  there  I  saw  a 
metal  gauge  for  ganging  whed  flanges  applied 
to  the  wheel,  Just  like  the  one  yon  have  in 
your  hand.  When  the  *U*  part  of  the  gauge  was 
applied  to  the  flange  it  went  over  the  flange. 
While  I  was  there  Mr.  Casey  made  a  plaster 
cast  of  the  wheel.  I  was  not  right  at  the  spot 
when  he  made  the  cast,  because  I  was  looking 
for  an  engine  to  come  back  around  the  *Y.*  I 
saw  the  plaster  cast  taken  off;  saw  it  q»plied 
to  the  wheel.  The  cast  you  hold  in  yonr  hand 
is  the  plaster  cast  referred  to.  In  implying 
the  plaster  to  the  whed  It  extended  over  to  the 
edge  of  the  flange  to  the  inside  edge." 

The  plaster  cast  was  before  the  witness  at 
the  time  this  testimony  was  given,  me 
witness  HcKleman,  a  divlalai  foranu,  tes- 
tified: 

"Ton  have  what  appears  to  be  a  plaster  cast 

in  your  hand.  If  it  is  a  correct  cast  of  the 
flange  there,  it  would  be  a  condemnable  wheel, 
and  I  would  order  It  taken  ont  If  under  my  ob- 
servation." 

The  witness  McDomott,  focemaa  of  the 
shom,  testifled:- 
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*'ne  pattern,  u  shomi  by  the  pluter  cast, 
•howl  a  bad  whaeL  Tbe  patten)  rou  have  here 
■howi  a  atridKht  flange." 

The  erldence  on  tbe  part  of  appellant 
strongly  went  to  show  that  when  the  gauge 
n-as  applied  to  tbe  wheel  Itself  It  disclosed 
that  the  flange  of  tbe  wheel  was  not  coudem- 
nable  under  the  rule. 

There  la  evidence  to  show  by  clrcumstancea 
that  the  front  truck  of  the  engine  was, 
and  bad  tor  some  time  Deen,  out  of  tram,  or 
not  squarely  or  properly  adjusted,  to  the 
^tcat  of  causing  tbe  front  wheel  to  press  and 
grind  against  the  rail,  and  ta  cause  the  wheel 
in  its  worn  condition  to  climb  the  rail  at  the 
switch  or  curve  and  derail  the  engine.  Tbe 
witness  Faulkner,  a  wheel  Inspector  and  gen- 
eral foreman,  testified: 

"With  the  lead  wheel  flange  wearing  away  to 
tbe  extent  it  was,  almost  vertical  down  to  the 
throat,  if  cot  quite  so,  and  tbe  other  flange 
not  grindiog  away,  that  truck  would  not  be  in 
good  condition  to  operate.  The  two  wheels 
ought  to  wear  something  about  alike.  If  they 
did  not  it  would  ahow  Bomething  wrong.  With 
the  «4ieel  Mndfnr  agafaiat  the  rail  from  any 
cause  so  as  to  wear  tbe  flange  away,  that  bind- 
ing  would  have  a  tendency,  If  it  got  to  a  worn 
switch  point  or  chipped  out  or  broken  awifch 
point,  to  cUmb  the  rail.  It  it  come  to  any  de- 
fect in  the  rail,  it  would  be  liable  to  climb  it, 
aud  that  would  wreck  the  train." 

The  witness  McDermott,  foreman  of  tbe 
mectianlfal  d^iartment,  testified: ' 

"^e  flange  on  the  left  front  wheel  was  not 
worn  as  straight  as  the  one  on  the  rigbt-hand 
side.  Some  of  tbe  things  that  make  tbe  flange 
wear  straight  la  because  they  would  not  be  in 
tram;  that  is,  exactly  square.  That  causes 
considerable  pressure  of  the  wheel  against  the 
rail.  If  the  flange  got  worn  bad  enough  it  would 
cause  it  to  dimb  tbe  raU.  Some  of  the  things 
that  make  the  flange  on  one  end  of  the  axle 
wear  straight  while  the  other  would  not,  ia 
because  not  In  tram." 

The  witness  Dogenhart.  switchman,  tes- 
tified: 

**I  had  the  switdies  aet  before  the  tmtn  was 
tae.  *  *  *  I  noticed  fire  from  the  wheels 
grinding  on  tbe  rails  or  truclcs  or  something 
onder  the  engine;  that  is  the  first  thing  I  no- 
ticed of  anything  unusual.  I  merely  saw  fire 
flying  from  something  unusual.  The  engine  was 
derailed  about  12  or  14  inches  from  the  points 
of  the  switch.  I  noticed  all  tbe  whe^s.  The 
flange  on  the  right-hand  front  truck  wheel  was 
worn  aome,  but.  not  being  an  expert,  I  could 
Dot  tell  whether  it  waa  worn  to  unaaie^  or  not. 
It  waa  worn  ao  that  it  waa  not  beveled  like 
the  wheel  on  the  other  side.  *  *  *  If  the 
raila  were  too  close  together,  that  could  have 
caused  tbe  derailment  If  tbe  lead  truck  of  the 
engine  bad  been  improperly  lined,  this  fact 
raigbt  have  caused  the  derailment  I  have  nev- 
er formed  a  cendosion  ot  what  caused  the  de< 
railment" 


There  Is  evidence,  we  condude,  to  war- 
rant the  findings  of  the  Jary  and  to  support 
the  Judgment  of  the  court 

Prendergast  &  Prendergast,  of  Marshall, 
for  appellant 

S.  P.  Jones,  of  Marshall,  for  ai^lee. 

LEVT,  J.  (after  stating  the  facts  as  above). 
[1]  The  court  submitted  to  tbe  Jury,  and 
ai^lant  predicates  error  on  the  following 
Qoestlon  for  answer: 

"Did  the  flange  on  the  right-hand  lead  truck 
wheel  have  a  flat  vertical  surface  one  luch  or 
more  from  the  tread  of  the  whoel  when  tested 
by  the  rule  prescribed  by  the  Interstate  Com* 
merce  Commission?" 

Bnle  146, 1  f,  being  "tbe  rule"  referred  to  In 
the  Instruction,  provided  that  "steel-tired 
wheels,"  like  the  one  In  controversy,  "shall 
not  be  continued  In  service"  with  "any  of  the 
following  defects:"  of  "flange,"  as  claimed  In 
this  case,  "having  flat  vertical  service  one 
Inch  or  more  from  tread."  And  the  question 
required  the  Jury  to  determine  from  the 
evid^oe  whether  ok  not  "the  flange  on  tbe 
Eight-hand  lead  trade  wfaed"  waa,  In  point 
of  fact,  in  a  prohibited  condition  for  use  In 
the  service,  "when  tested  by  the  rale  pre* 
scribed  by  the  Interstate  Oommerce  Commis* 
slon."  Tbe  rule  was  In  evidence  before  tbe 
Jury,  as  was  also  regulation  requiring 
that  the  determination  of  worn  flanges  shall 
be  made  by  a  preacrlbed  metal  gauge  or 
measurement;  and  the  metal  gauge  waa  in- 
troduced in  evidence,  and  witnesses  testified 
respecting  whether  or  not  the  flange  of  the 
wheel  in  controversy  was  defeotlve  when  the 
metal  gauge  was  applied  to  it  The  language 
of  tbe  qaestl<m  permitted,  and  the  jury  could 
reasonably  understand,  that  It  required  th«n 
to  consider  all  the  evidence  respecting  the 
metal  gauge  and  the  measurement  of  the 
flange  of  the  wheel  by  the  metal  gauge  In 
determining  whether  or  not  the  coodltiosC 
of  the  flange  violated  the  plain  provision  of 
tbe  rule.  It  did  not  exclude  from  tbe  con> 
sideraticai  of  the  Jury,  as  ctmtended  by  i^h 
ptiAant,  the  measurement  of  the  flange  by 
the  metal  gauge.  The  term  "when  tested  by 
tbe  rule,"  as  used,  Includes  and  refers  to  the 
method  of  measurement  adopted  and  required, 
and  waa  intended  to  have  that  reatrletive 
meaning.  It  is  believed  there  was  no  revers- 
ible error  in  the  charge,  4nd  assignments  No& 
2  and  4  are  overruled.  Lancaster  v.  Alien, 
110  Tex.  213,  217  S.  W.  1032. 

[2}  The  appelant  reqoMted  and  oamplalns 
of  tbe  refusal  of  tbe  court  to  glva  tta«  fol- 
lowing special  charge: 

*'In  this  case  it  appears  without  contradiction 
that  the  flange  of  the  wheel  on  the  engine  in 
gaeetion  complied  with  tbe  standard  established 
by  tbe  Interstate  Oofumerce  Oommlssion  under 
the  act  of  Congress,  and  therefore  the  jury 
cannot  find  that  the  railroad  company  waa  neg- 
ligent hi  that  mvd," 
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Tbe  evidence  raises  the  Issue,  we  conclude^ 
of  the  flange  at  tbe  wheel  In  evidence  be- 
ing In  a  condition  prohibited  by  the  rale 
estabUshed  by  the  Interstate  Commerce  Com- 
mlssloD.  Appellant  showed  by  several  wit- 
nesses that  the  flange  of  the  wheel,  when  the 
metal  gauge  or  measurement  was  ai^lled,  met 
and  was  within  tbe  requirement  of  the 
rule.  Appellee,  though,  showed  by  several 
witnesses  that  in  their  opinion,  from  an  ac- 
tual observation  and  examination  of  the 
wheel,  though  not  tested  by  tbe  metal  gauge, 
tbe  wheel  was  coodemnable  under  tbe  rule. 
And  tbe  appellee,  following  this  testimony, 
then  showed  by  the  evidence  of  the  witness 
Mayes  that  a  plaster  cast  was  taken  of  tbe 
wheel.  The  witness  said:  "I  saw  the  plaster 
cast  taken  off ;  saw  It  applied  to  tbe  wheel. 
The  cast  you  hold  In  your  band  Is  tbe  plas- 
ter cast  referred  to."  And  then  appellee  of- 
fered several  witnesses,  who  testified  that 
the  plaster  cast,  when  the  metal  gauge  is  ap- 
plied to  It,  shows  a  flange  condemnahle  and 
prohibited  by  tbe  rule. 

p]  The  plaster  cast  was  sufSdently  proven 
to  make  It  tbe  basis  of  having  tbe  witnesses 
testify  that  it  showed  by  measurement  of  the 
metal  gauge  that  tbe  wheel  of  which  It  was 
a  cast  showed  a  condition  prohibited  by  the 
rule.  Assignments  Nos.  1  and  S  are  over- 
ruled. 

[4]  The  appellant  challaiges  questions  and 
answers  Nos.  3  and  4.  In  view  of  tbe  plead- 
ing and  evidence,  tbe  effect,  we  think,  of  these 
answers,  and  the  real  meaning  to  be  given,  Is  a 
finding  by  tbe  Jury  that  the  "truck"  of  the 
engine  was  "out  of  tram,"  making  "too  much 
pressure  on  the  right  lead  wheel"  to  tbe  ex- 
tent and  degree,  in  point  of  fact  of  wearing 
the  flanges  of  the  wheel  "sharp  or  vertical," 
proximately  causing  the  derailment  It  was 
alleged,  and  the  circumstances  of  the  case 
went  strongly  to  show,  that  the  front  truck 
of  tbe  engine  was  "out  of  tram,"  or  not  pr<^ 
erly  adjusted,  and  by  reason  thereof  bad 
caused  the  front  wheel  to  grind  against  the 
rail  long  enough  to  wear  the  flange  to  tbe 
extent  that  it  would  easily  climb,  as  it  did, 
the  rail  on  a  sharp  curve,  as  in  evidence, 
causing  derailment  When  tbe  engine  passed 
tbe  yard  switchman,  Just  before  derailment, 
he  saw  "fire  from  the  grinding  of  the  wheel 
on  the  ran."  And  this  finding  of  fact  would, 
of  itself,  support  tbe  Judgment  In  this  case. 
Rule  143  of  the  Commission  provided  that 
"trucks  shall  be  maintained  In  safe  and  suit- 
able condition  for  service."  The  wheel  being 
worn  Is  merely  a  result  of  the  "truck  being 
out  of  tram,"  as  found  by  the  jury ;  and  tbe 
liability,  in  this  phase  of  the  case,  would 
arise,  not  upon  the  condition  of  the  wheel, 
but  upon  "tbe  truck"  being  in  a  condition  not 
authorized  by  tbe  rule  of  tbe  Commission, 
and  thus  proximately  dausing  the  derail- 
ment. Assignments  of  error  Nos.  5,  6,  and  8 
are  overruled. 


{I]  The  tenth  assignment  of  error  predl- 
catea  error  upon  allowing  appellee  to  i^ve, 
OTOT  objection,  that  the  deceased  was  In  line 
of  promotlim  from  fireman  to  en^^neer.  Tba 
proposition  is: 

"The  chance  of  a  locomotive  fireman  45  years 
old  to  a  promotion  to  a  position  with  a  better 
salary  is  too  speculative,  remote,  and  uncertain 
to  be  the  basis  for  increasing  the  damages  to 
be  found  by  the  jury  caused  by  hia  death." 

Tbe  evidence  shows  that  deceased  waa  la 
line  of  promotion.  This  evidence  has  been 
permitted  under  the  rule  In  Texas,  and  no 
reason  Is  perceived  why  it  should  not  apply 
simply  because  the  Instant  case  la  a  cause  M 
action  arising  under  the  law  of  Oongreaa 
The  assignment  la  overruled. 

We  have  considered  each  of  the  remaining 
assignments,  and  concluded  that  they  should 
be  overruled.  Assignments  numbered  T  and 
11  to  17  Inclusive  are  overraled. 

The  Judgment  Is  affirmed. 


ADAMS  et  al.  V.  HENRY  et  al.   (No.  1807.) 

(Court  of  Civil  Appeab  of  Texas.  Amarillo. 
May  4.  1921.) 

1.  Wills  ^»665— Right  of  devisee  not  affeoteri 
by  his  statement  before  testatrix's  death  aor 
by  subsequent  belief  of  one  entitled  to  beaeAt 
under  condition  of  will. 

One  to  whom  a  will  devised  land  with  pro- 
vision that  his  aiatera  were  to  hare  a  home 
there  when  needed,  and  that  if  he  did  not  comply 
with  the  condition,  but  refused  to  give  them  a 
home  when  sick  or  out  of  employment,  the  land 
should  be  divided  equally  between  them,  having 
after  death  of  testatrix  accepted  under  the  will, 
bis  interest  In  the  land  was  not  affected  either 
by  any  statement  of  his  before  testatrix's  death, 
when  his  rights  were  not  fixed,  that  his  sisters 
should  not  have  a  home  there,  nor  by  the  fact 
that  after  such  death  one  of  them,  who  would 
have  had  a  right  to  go  there  for  a  home,  did 
not  seek  it,  believing  from  what  be  had  bo  pre- 
viously  said  that  it  would  be  refused. 

2.  Wills  ^658  —  Davlse  held  te  vast  tea  oi 
ooidlHOH  subsequeit. 

A  will,  which  gave  land  to  testatrix's  neph- 
ew ^H.  (with  express  understanding  that  his 
sisters  are  to  have  a  home  there  whenever  they 
need  one,  I  put  this  in  ao  my  brother's  children 
will  all  have  a  home  to  go  to  should  misfortune 
come  to  them),  to  have  and  to  hold  his  heirs 
and  assigns  forever  provided  he  comply  with  the 
conditions  herein  mentioned,  but  if  he  refuses 
to  give  them  a  home  (I  do  not  mean  he  la  to 
support  them,  but  a  boone  free  of  diarge  when 
sick  or  out  of  employment)  it  shall  be  divided 
equally  between  them,"  held  not  to  create  a  con- 
dition precedent,  but  to  vest  the  fee  In  the 
nephew,  on  a  condition  subsequent,  a  defeas- 
ance in  case  of  a  refusal  of  a  home  when  need- 
ed and  requested;  Rev.  St  art.  1106,  providing 
that  an  e&tate  devised  shall  be  deemed  in  fee 
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■Smpl«  If  M  Uuer  be  not  Bmited  by  «z^reu 
ivorda  or  does  not  appear  br  constroction  or 
opendion  of  law,  and  the  wordi  Id  par«itb«sea 
b«fiiis  part  of  the  defeasance  danse. 

8.  Wllla  «»685  — word  "refnaa"  ■■  eondHlon 
•f  will  MBMt  be  oomtned  a»  "fall." 
Ab  words  can  be  changed  in  a  will  only  when 
it  win  effectuate  a  dearly  apparent  intent  of 
testator,  the  word  "refuse"  in  a  deviae  with 
provision  that,  if  devisee  refuse  a  home  to  Ms 
sisters  when  sick  or  out  of  employment,  the 
land  shall  be  divided  equally  between  then),  can- 
not be  changed  to  "fail." 

Aiqpeal  from  District  Ooart.  Grayson  Ocran- 
17 ;  Silas  Hare,  Jodge. 

Suit  by  Lnla  Adams  and  others  against 
Ldzzle  Henry  and  anotber.  Judgment  for 
def^idants,  and  plainUflb  appeal.  Afflrtoed. 

Webb,  Gantr^  k  Webb  and  Wood,  Jones 
Jk  Hassell,  all  of  Sherman,  for  appellants. 

J.  EL  Bandell,  of  Denison,  and  McRenu^ 
A  Hay,  at  Sbnrman,  tat  app^ees. 

HUFF,  G.  J.  Wo  adopt  the  statement  of 
tbe  trial  court  in  bis  findings  of  fact  and 
Gfmduaions  of  law: 

"L  Salt  institnted  December  S,  1915,  by  linla 
A^ma  and  husband,  Ava  Throckmorton  and 
haaband,  Katie  Faraoos  and  bnsband,  and  Bert 
Mitchell,  as  plaintiffs,  against  Lizzie  Henry  and 
Frankie  B.  Hairy,  dofendants,  in  trespass  to  try 
title  and  partition  160  acres  of  land  in  Grayson 
coDnty.  By  amendment  plaintiffs  asked  that 
the  will  of  Mrs.  Mary  McCloy  be  construed  by 
the  court  and  in  the  alternative  that  judgment 
be  entered  decreeing  plaintiffs  the  right  of  a 
home  on  said  laud.  I>efeDdants  duly  entered  a 
general  denial,  plea  of  not  guilty,  and  specially 
replied  to  the  idlegations  in  plaintiff's  petition. 

"U.  Ifary  UcCloy  was  the  owner  ot  the  land 
described  In  plaintiffs'  petition,  by  deed  from 
Isaac  linley.  of  date  December  1>  1882.  re- 
corded in  Tolnm'e  06,  p.  307,  deed  records  of 
Grayson  county. 

"in.  On  September  17,  18M,  Mary  McCloy 
made  the  will  whfdi  is  under  eontideration  in 
this  case. 

"IV.  Maty  Mcdoy  died  October  9,  1004,  and 
said  will  was  duly  probated  in  the  state  of  Mich- 
igan, and  is  recorded  in  Volume  236,  p.  67, 
Grayson  county  deed  records,  whereby  she  dis- 
posed of  the  land  in  controversy  In  this  euit, 
and  the  following  portion  of  the  will  germane 
to  this  inqniry  reads  as  follows:  'I  give  and 
bequeath  to  my  brother's  wife,  Jane  Henry, 
ei  my  real  estate  situated  in  the  state  of 
Turns,  eonsisting  of  160  acres  of  land  in  Gray- 
son  eonnty,  Texas,  being  all  of  the  quarter  No. 
4  and  being  the  8.  B.  quarter  of  section  2,  Uni- 
versi^  Ijeagne  No.  12,  to  have  and  to  hold 
during  her  lifetime.  At  her  death  to  her  son, 
Frank  Henry  (with  express  understanding  ttiat 
bis  sisters  are  to  have  a  home  there  whenever 
they  need  one,  his  sister,  Jessie  Mitchell's  three 
children  indnded.  I  put  tiiis  in  so  my  brother's 
children  wUl  all  have  a  borne  to  go  to  should 
misfortune  eome  to  them  in  life's  Journey).  To 
have  and  to  hold  his  heirs  and  assigns  forever 
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provided  he  comply  with  the  eonditions  hwaln 
mentioned,  but  if  he  refuses  to  give  them  a 
home  (I  do  not  mean  he  Is  to  support  them, 
but  a  home  free  of  charge  when  sick  or  out  of 
employment)  it  shall  be  divided  equally  between 
them.' 

"V.  The  parties  referred  to  in  the  foregoing 
extract  from  the  will  of  Mrs.  McCloy  are  Jane 
Henry  (wife  of  the  brother  ot  said  Mary  Me- 
Cloy);  Frank  Henry  (son  of  Jane  Hen^); 
Ada  Throckmorton  (daughter  of  Jane  Henry 
and  sister  of  Frank  Henry);  Lula  Adams 
(daughter  of  Jane  Henry  and  sister  of  Frank 
Henry) ;  Kate  Mitchell  Parsons  (granddaughter 
of  Jane  Henry  and  daughter  of  Jessie  Mitt^ell) ; 
H.  B.  Mitchell  (grandson  of  Jane  Henry  and 
son  of  Jessie  Mitdiell).  There  were  other  chil- 
dren of  Jane  Henry,  also  of  Jessie  Mitchell,  but 
they  died  without  issue,  and  their  sole  heirs 
are  parties  to  this  suit. 

**VI.  Jessie  MiteheD  died  June  4,  1895. 

•^IL  Jane  Henry  died  August  8,  1918. 

"Tin.  Frank  Henry  died  July  21, 1017,  leav- 
ing as  his  sole  surviving  heirs  a  wife,  Lizzie 
Henry,  and  a  child,  Frankie  B.  Henry.  This 
child  was  bom  after  the  death  of  said  Frank 
Henry. 

"IX.  Frank  Henry  and  his  wife  were  occu- 
pying the  land  in  controversy  as  a  homestead 
at  the  time  of  his  death,  and  the  surviving 
wife,  Lizzie  Henry,  and  child,  Frankie  B.  Hen- 
ry, are  now  and  ever  since  his  death  have  been 
occupying  it  as  a  home. 

"X.  Bert  MitcheU  testified  that  Us  mother 
made  application  for  a  home  on  this  property 
when  she  was  sick  in  Sbeivnan.  This  was  be- 
fore the  death  of  Mrs.  MoCloy.  Bert  Mitdiell 
further  testified  that  at  the  time  of  Us  mother's 
death  his  sister  made  application  for  a  home  on 
this  property.  Furthermore,  that  at  this  time 
he  has  no  home  of  bis  own.  Mrs.  Ada  Throck- 
morton testified  that  she  la  63  years  old;  owns 
a  piece  of  land  in  Oklahoma  that  is  heavily  mort- 
gaged, and  that  afae  never  made  ^plication  to 
Frank  Henry  for  a  home  on  this  property. 
Mrs.  Lula  Adams  testified  that  she  never  lived 
on  this  propertT  after  Mrs.  MfiOIoy's  death; 
used  to  go  there  every  year  and  sometimes 
oftener;  that  she  has  no  property;  that  she 
has  no  home  and  could  use  this  property;  Chat 
she  baa  a  husband  who  supports  her;  that  she 
knew  about  the  will  ever  since  it  wss  made. 
Her  mother  had  a  copy  of  it  iu  her  trunk,  and 
witness  had  heard  her  mother  read  the  will  to 
Frank  Henry,  and  Frank  Henry  knew  of  the 
will  before  Mrs.  McOloy'e  death.  Mrs.  Kate 
Parsons  testified  that  she  is  the  daughter  of 
Jessie  Mitchell;  that  her  mother  had  been  sick 
about  two  months  when  she  died  In  Sherman; 
that  since  Mrs.  McCloy's  death  witness  had 
needed  a  home  altogether  about  two  or  three 
years;  that  the  reason  she  did  not  go  on  the 
place  and  make  application  for  a  home  there 
waH  that  Frank  Henry  told  her  to  leave  and 
never  come  back;  that  Frank  Henry  had  re- 
fused witness  and  the  mother  ot  witnees  and 
the  sister  of  witness  the  right  to  occupy  this 
place  as  a  home;  these  refusals  were  all  be- 
fore the  death  of  Mn.  McCloy;  that  no  ap- 
pH<»tion  had  been  made  to  Frank  Henry  by 
witnoM  for  permission  to  live  on  the  place  since 
the  death  of  Mrs.  McCAoy  for  the  reason  that 
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the  witntBS  knew  from  previoas  candvct  and 
statements  of  Frank  Henrr  that  such  applica- 
tion would  be  refused;  that  witness  had  no 
property  and  Is  in  need  of  this  property  as  a 
home.  Mn.  liuie  Henrr  testified  that  ihe  is 
the  BorTivlns  wife  of  Frank  Henry.  The;  mar- 
ried December  8,  1914,  and  he  died  July  21, 
1915.  The  child  was  born  Auirust  19,  1015; 
•4hat  the  defendant  Frankie  B.  Henry  is  the 
only  living  child  of  the  deceased  Frank  Henry. 

"XI.  None  of  the  plaintiffs  herein  have  ever 
medQ  application  to  Frank  Henry  for  a  home 
upon  said  premises  since  the  death  of  Mrs.  Me- 
Qoy.  There  is  no  evidence  to  the  effect  that 
either  of  the  plaintiffs  are  aick  or  out  of  em- 
ployment, nor  is  there  anj  evidence  that  th^ 
have  ever  heen  sick  or  out  of  employment  and 
as  a  consequence  made  application  to  Frank 
Henry  for  a  home  on  said  premises.  There  is 
nothing  in  this  record  tending  to  show  that 
Frank  Henry,  since  the  death  of  Mrs.  McCloy, 
refused  to  give  either  of  plaintiffs  herein  a  home  '• 
on  this  property,  free  of  charge  when  they 
were  rick  or  oat  of  raiployment. 

"Condosions  of  Law. 

"1.  The  dear  interpretation  of  the  will  of 
Urs.  McCloy  is: 

"(a)  A  life  estate  to  Jane  Henry. 

"<b)  The  right  of  plaintiffs  herein  to  have 
a  home  on  said  premises  when  they  needed  it, 
and  this  need  la  defined  to  h«  when  they  are 
sick  or  out  of  employment,  and  this  right  of 
occupancy  extends  to  each  of  the  plaintiffs  1 
during  their  life  and  is  not  restricted'  to  the 
life  of  Frank  Henry. 

"(c)  Pee-simple  title  to  Frank  Henry,  con- 
ditioned that  he  permit  the  plaintiffs  herein  to 
have  a  home  upon  said  premises  free  of  charge 
when  they  are  sick  or  out  of  employment. 

"2.  Frank  Henry  never  refused  to  give  plain- 
tiffs a  home  on  said  proper^  free  of  charge 
when  they  were  sick  or  out  of  employment  since  | 
the  death  of  Mrs.  McCloy,  and,  Frank  Henry  I 
now  being  dead,  a  forfeitnrs  under  the  terms ' 
of  the  will  becomes  impossible.  The  acts  and 
Btatemmts  of  Frank  Henry  before  the  death 
of  Mrs.  McCloy  and  before  her  will  became  ef- 
fective cannot  be  taken  as  evidence  of  what 
his  attitude  would  be  after  the  will  became 
effective.  In  order  for  him  to  be  subjected  to 
the  forfeiture  clause  of  the  will,  he  must  have 
been  called  upon  to  act  after  tiie  will  became 
effective  and  when  he  was  in  position  to  act  with 
authority.  Declarations  of  his  before  the  death 
of  Mrs.  McCloy  before  he  had  any  authority  to 
permit  or  deny  them  the  occupancy  of  the  prem- 
ises has  no  probative  force  on  the  question  of 
what  his  attitude  or  conduct  would  be  after  the 
will  was  given  vitality  and  he  was  vested  with 
the  power  to  act. 

"3.  Fee-simple  title  to  this  land  is  vested  in 
the  child,  Frankie  B.  Henry,  subject  to  the  life 
estate  of  the  widow,  Llizis  Henry. 

"4.  The  plaintiffs  herein  are  not  entiUed  to 
any  of  the  relief  prayed  for,  for  the  reason  that 
the  conditions  set  forth  in  the  will  which  would 
give  them  the  right  of  occupancy  of  the  place 
as  a  home  are  not  shown  to  have  ever  arls^ 
Should  the  plaintiffs  herein  ever  need  a  home  on 
the  premises,  they  are  entitled  to  it  free  of 
diarge  when  they  are  sick  or  out  of  employment, 
but  only  BO  long  as  they  are  sick  or  out  of  em- 


ployment' This  is  a  r^hti  however,  that  is  per- 
sonal to  them  and  cannot  pass  to  their  heira  or 
assigns.  The  said  rights  of  plaintiffs  arc  a 
charge  against  the  land  in  controversy,  but  is 
not  to  interfere  with  the  homestead  right  of 
the  defendant  Uzrie  Henry. 

"6.  Therefore  the  judgment  of  the  court  Is 
that  the  plaintiffs  take  nothing  by  their  suit  and 
that  they  be  adjudged  to  pay  the  costs;  that 
the  defendant  Frankie  B.  Henry  be  vested  with 
the  title  In  fee  simple  to  the  isoA  in  controver- 
sy, subject  to  tiie  life  estate  of  the  defendant 
lizzie  Henry." 


[1]  Assignments  from  1  to  4,  IncinaiTe,  pre- 
sent as  error  the  action  of  tha  oonrt  In  8i»- 
tainlns  objections  to  the  evldoice  ot  Bert 
Mitchell,  to  the  effect  that  Frank  Henry  told 
Jessie  Mitchell  that  she  nor  her  childm 
should  ever  come  on  the  premises  In  contro- 
versy, and  his  furthOT  testimony  tliat  be 
knew  of  his  mother  and  cdster  making  appli- 
cation to  Frank  Henry  for  a  home  on  the 
premises,  and  that  he  refused  them  aiid  told 
them  they  should  never  have  a  home  on  the 
prottlaes ;  and  rejected  the  testimony  of  Mrs. 
Kate  Parsons  that  her  mother  with  three 
small  children  owned  no  lunne  at  the  time 
and  made  application  to  Frank  Haay  for 
one  and  he  refused  them  and  that  they  should 
never  come  there ;  also,  her  testimony  to  the 
effect  that  she  had  been  In  need  of  a  hcnne^ 
but  did  not  go  (m  the  place  and  make  appli- 
cation because  of  the  previous  conduct  of 
Frank  Henry  towards  her  mother  and  h^ 
nnd  the  sister.  The  objections  made  and  bub- 
talned  to  the  refusal  by  Henry  to  permit 
the  parties  on  the  premises  was  that  it  oo 
cuned  at  a  time  when  he  waa  living  with 
his  mother,  Jane  Henry,  and  nndn  the  ei^ 
press  provisions  of  the  will  he  was  not  given 
the  use  and  occupancy  of  the  place  and  had 
no  right  to  grant .  or  refuse  the  parties  a 
home  thereon  at  that  time.  That  at  that 
time  the  will  was  not  in  force  and  effect 
Mrs.  McQoy  was  then  alive  and  no  actton 
had  been  taken  on  the  will  or  could  have 
been  taken  at  that  time.  One  of  the  parties, 
Mrs.  Lula  Adams,  had  testified  that  Frank 
Heary  knew  of  the  will  and  its-  terms  and 
that  her  mother  had  a  copy  of  Mrs.  McGloy's 
will  in  her  trunk  and  she  had  heard  her 
read  it  to  Frank  Henry.  The  evidence  shows 
that  Mrs.  Jessie  Mitchell  was  one  of  the  bea- 
eflclarles  under  the  will  and  was  sick  at  the 
time  at  which  It  was  proposed  to  show  the 
refusal  by  Henry  had  been  made  to  give  her 
a  home.  The  evldrace  shows  at  the  time  of 
the  several  requests  above  offered  Mrs.  Mo- 
Cloy  was  then  living.  It  will  be  observed, 
however,  from  the  court's  finding,  that  he 
sets  out  In  substance  the  testimony  which  ap- 
pellant contends  was  rejected,  and  the  state- 
ment of  facts  shows  it  was  admitted.  How- 
ever, It  seems  to  be  the  contention  of  appel- 
lant that  his  then  refusal  was  sufficient  to 
show  that  he  had  not  corniced  with  tiw  eon- 
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notice  the  assigninents  at  this  time. 

So  long  as  Mrs.  McOloj  was  Uving  there  was 
so  dlsposlUoD  of  the  land  nader  the  will.  The 
will  was  aeceasarlly  ambulatory  and  revoca- 
ble during  her  life.  Iliere  was  no  estate 
then  -vested  by  the  will  In  Frank  H«iry,  bui^ 
dened  with  the  condition  that  Mrs.  Ultcbeli 
and  her  diildren  should  have  a  home  thereca, 
when  he  made  such  purported  decdarations. 
The  rights  of  the  parties  became  fixed  upon 
probate  of  the  will  and  it  evidenced  no  title 
until  it  was  probated.  Robertson  t.  Duboae, 
76  Tex.  1,  18  a  W.  803,  column  2 ;  MUer  r. 
Sims,.  171  S.  W.  784  (6).  A  will  speaks  from 
the  death  of  the  testator.  Comely  t.  Put- 
nam, 61  Tel.  Civ.  App.  238,  Ul  3.  W.  164. 
When  the  declarations  were  made  there  could 
have  been  no  election  to  either  give  Mrs. 
Mitchell  or  her  children  a  home  on  the  land 
or  take  the  land  subject  to  the  partition. 
By  such  declaratlims  there  was  no  abandon- 
ment  of  the  estate  in  the  land  for  the  snfll- 
cient  reason  there  was  no  estate  vested,  and 
there  was  nothing  to  abandon.  At  most,  the 
statement  that  she  or  her  children  should 
never  have  a  home  thereon  was  but  a  de- 
clared purpose  to  renounce  the  rl^t  to  hold 
the  land  burdened  with  the  conditional  h<Hne 
for  them  when  the  contingency  should  arise 
which  should  vest  the  tlUe.  After  the  death 
€a  Mra  McCloy.  Frank  Henry  seems  to  have 
accepted  under  the  will  and  hence  took  the 
title  thereto,  snbject  to  the  burden  imposed. 
Smith  V.  Bntler,  86  Tex.  126,  19  S.  W.  1088; 
Tomo  V.  Tomo,  43  Tex.  Civ.  App.  117,  96  B. 
W.  762.  A  declared  intention  before  such 
title  vested  at  some  future  time  to  abandon 
it,  however  positively  made,  would  not  op- 
erate to  terminate  it,  because  after  her  death 
by  his  acceptance  he  In  a  more  emphatic 
manner  affirmed  the  existence  of  his  title  so 
burdened  and  manifested  the  right  under  the 
terms  of  the  will.  The  mere  fact  that  one 
of  the  parties  who  would  have  had  the  right 
to  go  there  for  a  home  did  not  seek  it  becanse 
she  thought  or  believed  from  what  Henry 
said  before  he  was  clothed  with  or  assumed 
the  duty  of  glvlog  such  home,  that  he  would 
refuse,  It  in  no  way  proved  or  tended  to 
prove  a  refusal  on  his  part.  The  witness' 
thought  or  belief  did  not  put  Henry  In  de- 
fault The  question  Is  not  here  presented 
that  he  did  actually  refuse  when  he  could  act 
so  as  to  fix  the  rights  of  the  parties  to  the 
land.  It  may  be,  had  the  tesdmcmy  shown 
an  actual  refusal  had  been  made  when  the 
will  operated,  that  his  pre-declarationa  could 
be  looked  to  for  the  purpose  of  ascertaining 
bis  intent  and  perhaps  as  fixing  the  estate  tn 
the  land.  That  question  is  not  here  now  in- 
volved or  necessary  to  dedde.  We  think  the 
court  correctly  sustained  the  objections. 

[2]  We  will  not  discuss  the  assignments  tn 
the  order  made,  but  believe  we  may  properly 
dispose  of  the  Issues  by  ^ving  our  constmo- 
tion  of  the  wlU.  The  findings  of  fact  by  the 


We  believe  the  evt- 
deuce  supports  the  findings.  The  eleventh 
finding  of  fact  Is  especially  excepted  to  be* 
cause  Frank  Henry  did  refuse  to  give  the 
appellants  a  home.  This,  we  take  it,  is  bas- 
ed on  the  testimony  heretofore  discussed, 
and  for  the  reasons  given  we  think  there  Is 
no  error  shown  In  the  finding.  Krror  Is  urg- 
ed to  the  holding  of  the  trial  court  to  the 
effect  that  the  will  vested  in  Frank  Henry  a 
fee^dmple  title,  conditioned  that  the  appel- 
lants have  a  home  free  of  charge  when  they 
are  sick  or  ont  of  employment.  It  is  asserted 
the  Intention  of  the  testatrix  was  to  permit 
Henry  to  choose  between  taking  all  the  land 
charged  with  the  condition  named  in  the  will 
or  to  take  a  proportional  part  thereof  charg- 
ed with  no  condition.  It  Is  also  insisted  that 
the  word  "refuse"  should  be  read  "fall"  in 
the  clause,  "but  if  he  refuse  to  give  them  a 
home."  We  may  assume  that  the  appellants* 
contention  Is  correct  that  the  Intmtlon  of 
the  testatrix  was  to  permit  Henry  to  choose 
whether  be  took  with  or  without  the  otmdi- 
tlctos.  The  real  question  is,  When  was  he  to 
make  the  choice?  Or,  when  was  he  required 
to  choose?  We  do  not  think  the  will  created 
a  condition  precedent  There  was  to  be  no 
choice  until  the  appellants  reijuested  a  home 
thereon,  when  they  needed  one.  It  was  that 
condition  which  gave  them  a  home,  and  not 
until  then.  There  was  no  defeasance  of  the 
estate  devised  until  Henry  refused  to  com- 
ply with  the  reqnest  Courts  do  not  favor 
holding  estates  in  abeyance,  but  are  inclined 
to  that  construction  that  wfll  give  the  devisee 
a  vested  estate^  A  fair  construction  of  the 
will,  we  think,  vested  in  Frank  Henry  and 
his  heirs  at  the  time  of  the  death  of  his 
mother  the  fee  to  the  entire  tract  of  land, 
with  a  conditicm  In  the  nature  of  a  defeas- 
ance. Every  estate  in  lands  devised  shall  be 
deemed  in  fee  simple  it  a  lesser  be  not  linn 
ited  by  express  words  or  does  not  aMMar 
devised  by  construction  or  by  ODemUoa  nS. 
hLW.   Article  UpO^  B.  a  S. 

"The  genend  rule  Is  that  every  part  of  an 
lostmment  must  be  given  effect,  if  possible,  but 
this  rule  is  subordinate  to  the  rule  that  an 
habendum  should  not  be  conttrned  so  t»  etm-. 
tradict  or  defeat  the  estate  granted  by  the 
premises,  and  that  a  devise  of  an  estate  shall 
be  deemed  a  fee  simple,  unless  limited  by  ex- 
press words.  This  construction  of  the  will 
gives  effect  to  the  Intention  of  the  testator  as 
shown  by  the  whole  Instrument,  and  this  is  the 
ultimate  test  of  the  proper  Interpretation  of 
wHIb."  Winfree  t.  Winfree.  8.  W.  86; 
WeUer  v.  WeUer.  22  Tex.  Ofr.  App.  247,  64 
S.W.  602. 

We  do  not  believe  Qie  paraithetlcal  clause 
was  Intended  as  part  of  the  premises  of  the 
wlU  or,  as  fw  that  matter,  of  the  habendum, 
but  was  simply  thrown  In  and  lnt«ided  to  be 
part  o£  the  proviso  or  defeasance  danse^ 
which  when  so  constructed  would  read: 
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"At  lier  cl«Btb  to  lier  bod,  Frank  0.  Henry, 
to  hare  and  to  hold,  bis  beirs  and  aisifns  for* 
«Ter,  provided,  he  coniplT  with  the  coodftioiii 
herein  mentioned,  with  the  express  nnderstand- 
ing  that  his  sisters  are  to  have  a  home  when- 
ever they  need  one,  hia  sister,  Jessie  Mitchell's 
three  children  included.  I  pat  this  in  so  mj 
brother's  children  will  all  have  a  home  to  go 
to  should  miafortane  come  to  them  in  life's 
Jonmey;  but  if  he  refose  to  sfve  them  a  bom* 
it  sbiU  be  divided  eqnallr  between  tiiem.  I  do 
not  mean  he  ia  to  aupport  them  bat  a  home, 
free  of  charge  ^en  alck  m  out  of  masAnf- 
ment" 

So  underetood,  it  vested  Henr^  with  the 
fee  at  lila  mother's  death,  with  the  charge 
thereon  in  the  nature  of  a  condition  subse- 
quent operating  as  a  defeasance. 

"If  the  act  to  be  done  does  not  necessarilr 
precede  the  vesting  of  the  estate,  but  may  ac- 
company it  or  follow  it,  if  this  le  to  be  collect- 
ed from  the  whole  will,  the  condition  is  subae- 
qnent.  Finlay  v.  King,  3  Pet.  846,  7  L.  Ed.  701; 
Bowden  t.  Walker,  4  Baxt.  (63  Tenn.)  600." 

"Dlreettona  for  the  payment  of  a  legacy  or 
eharfe  on  a  gift  which  iapUea  poeseasiott  of  a 
fnnd  are  commonly  not  treated  as  conditiona 
precedent;  and  where  it  appears  from  the  lan- 
guage of  the  will  and  the  circnmatances  that  the 
enjoyment  of  the  property  is  necessary  to  en- 
able a  devisee  to  perform  the  coodition,  the 
Indication  la  that  the  condition  is  not  precedent. 
A  provision  that  the  devise  shall  be  void  on  non- 
jrerformance  tends  to  show  that  the  condition 
is  not  precedent,  since,  if  it  were,  each  provision 
would  he  tmneceAsary."  Brannon  t.  Mer<<er, 
138  Tenn.  41S,  108  S.  W.  253. 

Applying  these  rules,  the  trial  court  cor- 
rectly held  the  remainder  In  the  fee  vested  in 
Frank  Henry  upon  the  death  of  his  mother, 
upon  a  condition  subsequent 

We  think  the  lnt«it  of  the  will  Is,  as  ex- 
pressed, that  Frank  Hecry  must  have  refused 
to  give  appellants  a  home  on  the  land  when 
they  go  to  Mm,  when  misfortune  overtakes 
them.  This  misfortune  Is  particularly  de- 
fined In  the  will  as  part  of  the  defeasance 
clause,  which  Is,  "when  sick  or  out  of  em- 
ployment" The  home  was  to  be  free  of 
charge.  It  was  not  meant  that  he  should 
support  them,  and  does  not  express  that  the> 
should  receive  samrart  from  the  land,  fur- 
ther than  a  home  thereon.  If  the  appellants 
were  in  such  circumstances  as  entitled  them 
under  the  will  to  go  to  the  land  for  a  home, 
they  were  free  to  do  so,  or  to  remain  away. 
They  could  call  upon  Henry  to  permit  them 
that  privilege  or  they  could  decline  to  do  so. 
The  clause  was  for  their  benefit,  and  it  was 
for  them  to  make  the  proper  demand,  or  they 
could  waive  it  If  they  waived  the  right, 
or  did  not  exercise  it  no  forfeiture  resulted, 
however  much  they  may  have  needed  a  home. 
Bryant'B  Adm'r  t.  Dungan,  92  E^.  627,  18  3. 


W.  688;  86  Am.  8t  Bflp.  618;  Z^rnch  t.  Md- 
toii,l«»N.  a608.6lB.lB.49T,  27L.ILA. 
(N.  8.)  684.  "Forfeitures  are  never  favored, 
and,  since  ahe  failed  to  <dalm  a  defeasance 
ot  die  estate  for  die  Iweftdi  of  Uie  onKUtloD^ 
the  title  ranalned  with  the  grantees,  Mbject 
to  ttw  parment  of  the  Installment  which  had 
matored."  Berryman  v.  Sdiumalrar,  67  Tex. 
312,  8  &  W.  4a  If  aroellants  went  to  a 
home  of  their  own  eelectloD,  or  one  furnished 
b7  some  (me  dse,  they  w«b  not  entitled  to 
a  dlTlfllon  of  the  land.  fRiat  is  a  state  of 
ease  not  anticipated  and  provided  fbr  In  the 
wllL  Them  is  no  fldlnre  to  comply  wlioi 
Henry  could  have  done  so,  hence  no  defMa- 
ance  is  shown  entitling  appellants  to  a  par* 
Utwn.  We  think  the  case  dted  by  appel- 
lants, l4nm  T.  Bnsby,  46  Tex.  at  page  004. 
supports  the  trial  conrt  In  his  interpreta- 
tion. 

[S]  We  do  not  think  we  woold  be  }astlflea 
in  changing  the  word  "refuse"  to  "falL"  This 
would  be  to  diange  the  meaning  of  tiie  tes- 
tatrix as  gathered  from  the  context  of  the 
entire  clause  ot  the  wilL  She  eridently  In- 
tended  a  forfeiture  of  the  estate  oould  be 
had  only  uptm  refusal  by  Henry  wbm  ap- 
plications for  a  liome  were  made  to  him  and. 
when  the  drcumstances  of  the  appellants 
were  sndi  ss  would  entltte  ttiem  to  the  home. 
Such  diange  mli^t  require  the  devisee  to 
establish  a  home  for  the  appellants  when 
there  was  no  necessity  or  in  antleUMitlon  of 
a  necessity.  Words  may  be  (Ranged  when  It 
will  ^ectnate  the  Intent  at  the  testator  whoo 
that  intention  Is  clearly  apparoit  The 
change  cannot  be  made  to  carry  oat  a  con- 
jecture or  hypothesis.  40  Cyc.  1390-1402. 
There  Is  no  assignment  which  requires  at  onr 
hands  a  determination  as  to  whether  the  es- 
tate in  the  land  inherited  by  the  cbllA  of 
Frank  Henry  is  subject  to  the  defeasance 
for  .1  noncompliance  with  the  conditions  of 
the  will.  The  trial  court,  by  his  Judgment, 
has  fixed  a  charge  on  the  fee  In  the  interest 
of  ai^llants  under  the  terms  of  the  will. 
Whether  the  rule  In  Harlng  v.  Shelton,  10:1 
Tex.  10,  122  S.  W.  13,  wUl  apply  after  the 
death  of  Frank  Henry,  we  do  not  undertake 
to  say  at  this  time.  It  may  be  the  conditim 
should  not  be  treated  as  a  mere  covenant,  to 
be  performed  by  Frankie  Henry  and  her 
mother,  lizzie  Henry.  We  take  it  the  pur- 
pose of  the  Judgment  was  to  leave  the  rights 
of  the  parties  to  be  determined  under  future 
conditions  and  to  hold  there  was  no  forfei- 
ture by  Frank  Henry  under  the  conditions 
of  the  will  before  his  death,  and  that  j»nie 
could  be  so  declared  for  any  of  his  acta  or 
conduct  during  his  life,  after  his  death. 

Wo  bdieve  the  Judgment  of  the  trial  court 
should  be  affirmed. 
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answer  for  another,  bat  to  snbserre  some  par- 
pose  of  Us  owD,  his  promise  Is  not  within  tb* 
statute,  thongli  it  may  be  In  form  a  promise  to 
pay  the  debt  of  another,  and  thou^  perfonm- 
ance  of  it  may  Inddental^  have  the  effect  of 
extinguisliinf  the  llabflllar  of  another. 

9.  FrandSp  statata  of  ^a»33(2)  —  Promise  of 
aionbera  of  assodatioa  mada  for  own  faeneflt 
to  pay  salary  of  ssoratary  aot  within  sUtute. 

Where  the  promise  of  members  to  a  joint- 
stock  association  through  its  preitident  to  pay 
the  salary  of  its  secretary  was  not  to  gaar- 

antee  or  secure  for  the  benefit  of  the  secrets^ 
the  debt  be  -  held  agslnst  the  association,  but 
was  to  BQbaerve  their  own  purposes  and  pro- 
mote tfaeir  financial  interests  or  gain  by  keeping 
the  association  from  being  abandoned  by  its 
president,  a  man  of  influence  and  ability,  the 
profnises  of  the  members  of  the  association  to 
pay  the  debt  were  not  within  the  statute,  and 
they  are  estopped  from  setting  up  such  defense. 


GREAT  SOUTHERN  OIL  &  REFINING 
ASS'N  V.  COOPER  ot  al.  (No.  8527.) 

(Court  of  CiTil  Appeals  of  Texas.  Dallas. 
April  23.  1^.  Rehearing  Denied 
May  28,  1921.) 

1.  Appeal  aad  error  «=:»I05I(I)  —  Evldeaoa 
harmless  mrhers  faot  otherwise  shown. 

The  admission  of  on  unsigoed  resolution 
of  a  corporation  was  bannless  where  all  the 
eTidence  tended  to  show  there  was  in  faot  such 
a  resolation. 

2.  EvIdoBca  «=47 1(25)— Testimony  of  seore- 
tary  he  performed  duties  not  a  oonoluslon. 

In  an  action  for  salary  by  the  secretary  of 
an  association,  testimony  of  plaintiff  that  dur- 
ing the  time  tiie  salary  sued  for  was  accruing 
he  performed  all  the  duties  of  aecretary  he  was 
eallcd  upon  to  perform  was  not  Inadmissible 
as  a  condosion. 

3.  Appeal  aad  orrer  «3>I050(I)  —  Evidsaoe 
harmless  wbsro  mm  taatlnony  gtvoa  without 
objootlos. 

In  salt  for  salary  as  secretary  of  an  asso- 
ciation, error  in  the  admission  of  plaintiff  sec- 
retary's teatlmony  that  he  perfoanod  all  tte 
duties  be  was  called  upon  to  perform  was  harm- 
less to  defendant  association,  where  the  samo 
testimony  was  given  by  another  witness  without 
objection. 

4.  Appsal  aad  error  «s>l056(2)— Error  In  ax- 
oluslon  of  tastlmofly  Innatsriat. 

In  suit  by  the  secretsry  of  an  aasociatini 
for  his  aalaiy,  there  waa  no  material  error  in 
ezdnding  teatimony  as  to  what  diapodtion  was 
made  of  the  draft  alleged  to  have  been  drawn 
in  favor  of  tbm  preddent  of  the  association; 
aoeh  testimony  bearing  solely  on  the  issnes 
made  by  tiie  croas-action. 

5.  CMtraata  «bb»IB2  -~  Worda  to  ko  takoa  la 
osniMoa  aowab 

In  coostminf  a  contract,  w(«ds  are  always 
to  be  taken  in  the  common  aenao-in  whidi  they 
are  ased. 

6.  Evidenoo  ^461(1) —Parol  evldenoe  Inad- 
missible to  show  latent  of  partlsa  to  uaan- 
blguoua  written  oontraet 

Where  the  language  employed  In  a  contract 
is  unmistakable  and  certain,  resort  may  not 
be  had  to  parol  evidence  to  ahow  that  the  in* 
tention  of  Uie  parties  was  other  than  that  dear- 
ly expressed. 

7.  Evidoaoe  $=^50(5)— Contraot  held  not  am- 
bigoous  to  admit  parol  evidence. 

Provision  in  a  contract  between  an  associa- 
tion and  an  individual  providing  that  the  in- 
dividual should  pay  the  salaries  of  officers  of 
the  asBodation  was  not  ambiguona  or  uncer- 
tain to  admit  parol  evidence  aa  to  tiie  intention 
of  the  parties. 

8.  Fraads,  statnte  of  «=»33(2)— Where  pur. 
pose  ot  promisor  la  to  sabsarvo  own  parpn^ 
promise  not  wtthia  statato. 

l%e  general  rule  ia  tbat,  wherever  tlie  main 
purpose  and  object  of  the  promisor  ia  not  to 


Error  from  Dallas  Coonty  Court;  W.  I*. 
Thornton,  Judge. 

Action  by  Paul  Cooper  against  the  Great 
Southern  Oil  Refining  AssodatlOD  and  others. 
To  review  Judgment  for  plaintiff,  defoidant 
Aa80Clatl(Hi  brings  error.  Afflnned  in  part; 
reversed  and  remanded  In  part. 

J.  L.  Ooggans  and  B.  O.  Baker,  both  of 
Dallas,  for  plaintiff  In  error. 

Cockrell,  Gray,  McBride  &  OTJonneU,  H. 
P.  Edwards,  and  Bead,  Ijowrance  &  Bates, 
all  of  Dallas,  for  defendants  in  errw. 

TALBOT,  J.  Paul  Cooper,  plaintiff, 
brought  this  suit  in  the  Justice  couirt  of  pre- 
cinct Mo.  1,  Dallas  county,  against  Great 
Southern  Oil  ft  Beflning  Association,  a  Joint- 
stock  cMnpany,  operating  under  a  trust  agree- 
mMit,  A.  B.  Sbahan,  L.  S.  Grant,  O.  McGaffey» 
M.  M.  Lee,  O.  B.  Colquitt,  0.  U.  ClODneUee. 
H.  A.  Wroe,  h.  S.  Brotherton,  aSunnas  W. 
Duncan,  and  M.  E.  Floroic^  to  recovor  the 
sum  of  9200,  alleged  to  be  due  as  salary  for 
services  rendered  as  secretary  of  the  defend- 
ant Great  Southern  0|1  ft  Beflning  Associa- 
tion. From  a  Judgment  rendered  in  the  Jus- 
tloe  court  In  favor  of  the  pi«itit<*f  against  aU 
defendants  except  Floraioe  an  appeal  was 
taken  to  county  coart.  In  the  oounty 
court  the  defmdants  Great  Southern  Oil  A 
Refining  Association.  O.  B.  Colquitt,  C.  U. 
Connellee,  H.  A.  Wroe,  Lk  S.  Brotherton,  and 
Thomas  Duncan  by  an  amended  answer,  in 
addtttrat  to  «  general  demurrer,  a  general 
denial,  and  q^edal  answer  which  we  deem 
unnecessary  to  state,  pleaded  by  way  of  crosS' 
Mil  against  th^r  codef6nt3ant>  A.  E.  Shshon, 
and  R.  D.  Lindley,  who  was  made  a  party  de> 
fendant,  that  by  virtue  of  the  terms  of  a  cer- 
tain ccntract  executed  on  June  12,  1918,  the 
said  Shahan,  for  himself  and  the  said  lindley, 
e^qiressly  prtxnised  and  agreed  to  pay,  among 
other  outstanding  obligatltnis  ot  the  Great 
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Sonthern  Oil  ft  Beflnlng  Amodatloii,  the 
claim  sued  on  by  the  plalntUF,  and  prayed 
that,  In  the  event  any  Jadgment  waa  render- 
ed in  favor  of  the  plaintiff  against  defendants 
or  either  of  them,  they  have  Judgment  for 
a  like  amount  over  against  the  said  A.  Bl 
Shahan  end  B.  D.  Lindley.  Said  defendants 
further  alleged  that  subsequent  to  the  execu- 
tion and  delivery  of  the  written  contract  by 
the  defendant  A.  E.  Sbaban  above  referred  to, 
and  on  or  about  June  21, 1918,  the  said  Sbahan 
and  Llndley  verbally  promised  and  agreed 
to  pay  the  salaries  the  officers  of  the 
Great  Sonthern  Oil  &  ReOnlng  ABsoclatlon, 
and  that,  by  reason  of  the  facts  alleged,  said 
Shahan  and  Lindley  were  estopped  to  deny 
the  force  and  effect  of  such  agreemeut  Said 
defendants  further  alleged  that,  If  the  writ- 
ten contracts  set  up  In  their  pleadings  did  not 
provide  for  the  payment  of  the  salaries  of 
officers,  including  the  claim  of  the  plaintiff, 
the  same  was  omitted  through  accident  and 
mutual  mistake,  and  prayed  that  the  con- 
tracts be  reformed  accordingly.  When  the 
Introduction  of  the  evidence  was  concluded, 
the  court  instructed  the  Jury  to  return  a  ver- 
dict for  the  plaintiff,  Paul  Cooper,  against  the 
defendant  Great  Southern  Oil  &  Refining  As- 
sociation and  the  sureties  on  Its  appeai  bond 
from  the  Justice  court,  Edgar  L.  Pike  and 
L  L.  Kramer,  in  the  sum  of  $218.10,  and 
against  the  plaintiff.  Cooper,  and  In  favor  of 
the  other  defendants  and  against  the  Great 
Southern  Oil  &  Refining  Association  and 
other  defendants,  and  in  favor  of  the  defend- 
ants A.  E.  Shahan  and  R.  D.  Lindley  on  their 
cross-acrton.  The  plaintiff,  Cooper,  filed  a 
remittitur  of  fl8.16,  and  final  Judgment  was 
entered  decreeing  that  he  recover  from  the 
Great  Southern  Oil  &  Refining  Association 
'  the  sum  of  9200,  with  interest  thereon  at 
the  rate  of  d  per  cent,  that  the  plaintiff  take 
nothing  by  his  suit  against  the  other  named 
defendants,  and  that  the  defendants  Great 
Southern  Oil  &  Refining  Association,  O.  6. 
Colquitt,  O.  U.  Connellee,  H.  A.  Wroe,  L.  S. 
Brotherton,  and  Tbomaa  Duncan  take  noth- 
ing by  their  cross-action  against  the  defend- 
ants A.  E.  Sbahan  and  R.  D.  Undley.  The 
Great  Southern  Oil  &  Refining  Association 
and  the  sureties  on  its  appeal  bond  from  the 
Justice  court  alone  filed  a  motion  for  a  new 
trial,  which  was  overruled,  and  they  excepted 
and  gave  notice  of  appeal.  The  atqwal  does 
not  appear  to  have  been  perfected,  bat  on 
June  9,  1S20,  they  sued  out  a  writ  oif  error 
and  assigned  errors  In  this  court  for  a  re- 
versal. 

[1]  The  first  assignment  of  error  asserts 

that— 

The  court  "erred  In  admitting  In  evidence, 
over  the  objection  of  the  defendant  Great 
Southern  Oil  &  Refining  Assodation,  the  reso- 
lution alleged  to  have  been  passed  oa  March 
27th,  In  regard  to  salaries,  the  objectltm  urged 
thereto  being  that  the  said  resolution  was  wt 
signed  by  anybody." 


The  proposition  Is  that — 

"Before  a  resolution  of  a  company  or  cor- 
poration is  admissible  in  evidence  It  mufit  be 
authenticated  by  the  signatures  of  the  president 
and  secretary  (or  other  proper  officers)  nnder 
the  seal  of  the  corporation." 

In  support  of  the  assignment  and  proposi- 
tion articles  1160  and  3713,  Vernon's  Sayles* 
Statutes  are  cited.  The  articles  dted  relate 
to  corporations,  and,  since  It  was  admitted 
at  the  trial  that  the  Great  Southern  Oil  & 
Refining  Association  is  a  Joint-stock  com- 
pany, we  are  Inclined  to  the  c^itlniou  they 
have  no  application  to  such  companies  or 
associations.  But  the  evidence  seems  to  be 
uncontradicted  that  the  resolution  In  qu^ 
tion  was  shown-  to  be  the  original  laeolutioa 
adopted  by  the  board  of  directors  of  the 
Great  Southern  Oil  ft  Beflnlng  Asaodation 
at  Its  meeting  March  27,  Besldefl,  U 

the  admission  ot  the  residutlon  waa  vmx,  the 
error  was  harmlus,  Inasmuch  aa  all  the  facta 
show  the  reeolutbm  was  shown  by  other  nn- 
dlspated  evidence  ^hlch  was  admitted  with- 
out objection.  Paul  Ooopw  testified: 

"I  was  employed  by  the  directors  of  the  Great 
Southern  OQ  and  Befining  Company  in  Marcb  to 
act  as  secretary.  I  acted  as  secretary  of  that 
concern  two  months.  iSj  salary  was  agreed 
upon.  There  was  a  resolution  adopted  at  the 
final  meeting  of  the  board  of  directors  witli  ref- 
erence  to  my  salary,  and  this  resolution  was  to 
the  effect  that  I  be  instructed  to  draw  a  draft 
on  the  treasurer  for  my  two  months'  salary. 
I  drew  the  draft  and  took  it  to  Mike  Murphy, 
the  treasurer.  He  was  present  wheo  the  reso- 
lution was  offered.  The  draft  shown  me  is  the 
one  I  drew.  I  presented  it  forthwith  to  the 
treasurer,  ^e  draft  shown  me  Is  dated  at 
DaUas,  Tex.,  May  27th.  and  Is  for  $200,  paya- 
ble to  Paul  P.  Cooper,  drawn  by  Paul  P.  Coop- 
er, secretary  of  the  Great  Soutbem  OH  A  Re- 
fining Association,  for  two  months'  salafT, 
drawn  upon  Mike  Murphy,  treasurer.  I  de  not 
remember  whether  Mike  Murphy  remained 
treasurer  of  the  new  organiution.  J.  W.  Og- 
burn  was  president  There  was  a  slmflar  draft 
drawn  with  reference  to  J.  W.  Ogburn's  salary 
at  the  time,  and  a  similar  resolution  offered 
with  reference  thereto.  This  salary  was  nerer 
paid  to  me  by  the  Great  Southern  OH  ft  Be- 
fining Association  or  by  any  other  person. 
Nothing  was  being  done  by  the  Great  Soathem 
Oil  &  Refining  Assodation  during  the  two 
months.  During  the  period  of  two  months  I 
performed  all  the  duties  I  was  called  upon  to 
perform  as  secretary  of  the  Great  Bcntham 
Oil  &  Refining  Aasodation." 

J.  W.  Ogbum  testlfled: 

"My  name  is  J.  W.  Ogbum.  and  I  reside  at 
PecoB,  Beeves  county,  Tex.  I  was  president  of 
the  Great  Southern  OU  &  Befining  Assodation 
for  two  months.  I  was  the  first  president. 
Paul  P.  Cooper  ms  secretary  of  the  Great 
Southern  Oil  Si  Refining  Assodation.  He  was 
secretary  for  two  months,  and  I  waa  president 
during  that  time.  Paul  P.  Oooper  was  employ- 
ed  by  the  directors  of  the  eompaoy  at  a  salary 
of  tlOO  per  month.  I  resigned  as  prerident  en 
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or  about  Hay  27,  1918,  and  Paal  P.  Cooper  re- 
signed at  the  same  titnA.  There  was  a  meeting 
of  the  board  of  directors  of  Great  Southern  Oil 
&L  Rvfining  Aasociation  at  the  time  tiiat  Paal 
P.  Cooper  rerisned  as  aecretar;.  At  the  time 
he  reeigned  aa  aecretar;  there  wai  dne  him 
CaOO  as  salary.  The  board  of  Ancton  -mvn 
to  p«r  him  out  of  the  first  rMtipta  from  the 
sale  o(  stock,  or  In  snj  other  way.  Faol  P. 
Cooper  served  as  secretary  daring  all  the  time 
that  I  served  as  president.  Daring  the  time  he 
serred  he  performed  all  <^  the  duties  reqidTed 
of  him  at  secretary  of  the  asiodatloa.** 

The  material  foct  diown  by  tbe  resolatloa 
was  the  aniount  of  salary  to  be  paid  to  the 
secntaiT  of  tbe  association.  J.  W.  Ogbnm, 
who  was  iffesldent  of  the  asBOClation  at  the 
time  tbe  resolation  was  adopted,  and  at  the 
time  that  Paul  P.  Cooper  was  employedi  was 
permitted  to  testify,  without  objection,  that 
tbe  directon  of  the  assodation  enqployed  Paul 
P.  Cooxter  at  a  salary  of  tlOO  jier  month,  and 
at  the  time  that  Paul  P.  Cooper  resigned  as 
secretary  thMe  was  due  him  $200  as  salary. 
No  testlnKmy  whaterer  was  lutrodvoed  con- 
tradicting the  evidence  showing  the  empl<v- 
ment  of  Paul  P.  Cocker.  Without  considering 
for  any  purpose  the  zestdution  oibjected  to^ 
the  evidence  ia  amply  suflBdent  to  siipport 
the  Terdict  and  Judgment 

[2,  3}  The  second  assignment  of  error  to 
the  effect  that  the  court  erred  in  permitting 
the  witness  Paul  Cooper  to  tet^y  Oat  dar- 
ing the  time  tbe  salary  sued  for  by  him  was 
accmlDg  he  performed  all  the  duties  he  was 
called  upon  to  perform,  as  secretary  of  the 
Great  Southern  Oil  &  Refining  Association, 
because  such  statement  was  the  concluslou 
of  the  witness,  will  also  be  overruled.  The 
teetimoDy  was  the  statement  of  fact  and 
properly  admitted  In  evidence.  But  if  its 
admission  was  error  because  tbe  mere  conclu- 
sion of  tbe  witness,  no  harm  was  done  the 
defendant  thereby  for  the  reason  that  the 
same  testimony  was  given  by  the  witness 
Ogbum  without  objection.  The  plaintiff 
Cooper  testified: 

attended  the  meetings,  had  namerous  con- 
ferences with  Hr.  Ogbom,  and  did  everything 
I  was  called  Tspwk  to  do." 

The  witness  Ogbum,  at  the  instance  of 
the  plaintiff,  testified  without  objection: 

*7aol  Cooper  served  as  secretary  daring  all 
the  time  that  I  served  as  president.  Daring  the 
time  be  served  he  performed  all  of  the  duties 
required  of  him  as  secretary  of  the  asaocia- 
tioa.** 

[4J  The  question,  What  dlqitosttion  was 
made  of  the  draft  alleged  to  hare  been  drawn 
in  favor  of  J.  W.  C^urn  for  his  salary  as 
president  of  Oreat  Sonthmi  Oil  &  Refining 
Association  7  was  asked  by  said  association 


of  the  plaintiff,  Paul  Co<^r,  and,  upon  ob- 
jections by  the  defendants  Shahan  and  Llnd- 
ley  that  the  Inquiry  related  to  "outside  mat- 
ters, was  not  a  part  of  the  suit,  was  not  plead- 
ed, and  would  not  be  binding  unless  tbe  condl- 
tiois  with  reference  .to  tbe  Ogbum  matter 
were  the  same,"  etc.,  was  not  allowed.  It  Is 
not  made  to  appear  bow  the  testimony  sought 
to  be  elicited  by  the  question  would  throw  any 
light  on  the  matter  under  Investigation  or 
assist  the  Jury  in  arriving  at  a  correct  conclu- 
sion upon  any  branch  of  the  caa^  and  we 
think  no, material  error,  if  any,  was  commit- 
ted in  excluding  it.  Tint  testlm<»iy  bore  sole- 
ly upon  the  Issues  made  by  the  cross-action, 
and,  if  it  was  rdterant  to  any  Issue  involved 
In  that  brandi  of  tbe  case,  it  is,  In  our  oirin- 
lon,  manifest  that  it  la  ao  Ucklng  in  proba- 
tive force,  In  the  absence  of  otber  testimony, 
that  Us  ezduslon  fumldies  no  ground  for  a 
reversal. 

[1-7]  N<nr  do  we  think  tbe  court  erred  In 
boldlnc  that  tlw  iwovifilon  In  tiie  contract 
between  the  Great  Southern  OU  &  Refining 
Association  and  A.  B.  Shahan,  la  evldmce^ 
providing  In  substance  that  Shahan  would 
pay  the  salaries  of  the  i^loers  of  Great 
Southern  Oil  A  Refining  Association,  related 
only  to  salaries  thereafter  accruing  and  iiad 
no  referraice  to  salaries  already  accrued,  bat 
then  unpaid.  There  is  no  ambiguity  In  the 
contact,  or  uncertainty  as  to  the  Intention 
of  the  parties  from  the  language  employed.  • 
Words  are  always  to  be  taken  In  the  common 
sense  In  which  they  are  used,  and  where  the 
language  employed  is  unmistakable  and  cer- 
tain resort  may  not  be  had  to  parol  evidence 
to  show  that  tbe  intention  of  the  parties  was 
other  than  that  clearly  expressed.  The  rule 
that  parol  evidence  is  not  admissible  to  vary 
the  terms  of  a  written  contract  Is  elementary, 
and  tiie  language  used  in  the  contract  in 
question  presents  no  exo^>tlon  to  this  general 
rule. 

[9,1]  The  seventh  asslgnmait  of  error  is 
as  follows: 

'^e  court  erred  In  holding  that,  under  the 
facts  offered  in  evidence  by  Great  Southern  Ofl 
At  Refining  Association  throagh  its  wltiiess  Ool- 
qoitt,  tbe  defendants,  Sbaha'n  and  Lindley  conld 
properly  vxt»  the  itatute  of  frauds  as  against 
their  alleged  oral  promises  to  pay  tbe  alleged 
debt  herein  sued  tor  by  the  plaiotiff,  Cooper, 
and  that  they  were  not  estopped  from  so  doing." 

We  conclude  this  assignment  is  well  taken. 
Shahan  and  Uudley  were  stockholders  and 
dlrectOTS  of  the  Great  Southern  Oil  &  Re- 
fining Assodatifm,  and  tiie  evidence  would 
authorize  tiie  finding  that,  while  they  were 
sucb  ofllewB  and  snbseqaait  to  the  execution 
of  the  written  contract  mentioned,  Shaban 
and  Lindley  entered  Into  an  oral  contract 
with  tiie  association  whereby  they  agreed  to 
pay  tbe  salaries  of  the  officers  of  the  aasocla- 
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tlon,  Inclndtng  tbe  salary  of  the  plaintiff  in- 
Tolved  in  this  snlt.  Besides,  tbere  Is  sab- 
stantlal  evidence  to  tbe  effect  that  Shahan  and 
Undley  were  tlie  moving  spirits  In  tbe  whcAB 
<»ganiEation;  tbat  tbe  association  was  be- 
coming Involved  in  financial  dlfflcultieB;  tbat 
Shahan  and  Undley  were  exertlnjr  tbem- 
selves  to  secure  a  former  governor  of  tbia 
stat^  as  Its  president  and  bead,  upon  the 
theory  tbat,  wltb  his  prestige  and  financial 
ability,  a  wreck  at  the  organlzatitm  In  wbidi 
they  were  flnandally  Interested  nd^t  be 
avoided  f  that,  upon  the  assurance  of  Shaban 
and  Undley  tbat  there  were  no  ontetanding 
llabllitiea  against  the  association,  Ex  Gov«^ 
nor  Oolqultt  was  induced  to  become  a  stock- 
holder and  president  of  the  ^tssoelatlon;  that 
very  soon  thereafter  various  creditors  began 
to  press  their  daims,  and  threatened  to  place 
the  BS90Ciatl(»i  in  tbe  bands  of  a  receiver, 
and  that  Mr.  Colquitt  then  told  Sbahan  and 
Undl^  fliat  he  would  get  oat  and  have 
nothli^  more  to  do  with  tbe  assodatlcn  un- 
less they  took  care  of  its  debts  tben  due^ 
including  the  plaintUTa  dalm;  tbat  there- 
upon Shaban  and  Lindley  made  the  verbal 
agreement  mmtloned  to  pay  plalntUTs  claim 
and  other  Items  of  Indebtedness  at  the  as- 
sociation In  consideration  of  Mr.  Colquitt 
remaining  the  president  and  bead  of  tbe  as- 
sodatltm.  Tbe  general  rule  relating  to  tbe 
application  of  the  statute  of  frauds  is  that, 
wherever  the  main  purpose  and  object  of  the 
promisor  is,  not  to  answer  for  another,  but 
to  subserve  some  purpose  of  his  own,  hla 
promise  is  not  within  the  statute,  although  It 
may  be  In  form  a  promise  to  pay  the  debt  of 
another,  and  although  the  perfonnaoce  of  it 
may  incidentally  have  the  effect  of  extin- 
guishing the  liability  of  another.  Lemmon  v. 
Box,  20  Tex.  329.  That  Shahan  and  Llndley 
would  profit  by  the  retention  of  O.  B.  Colquitt 
as  the  president  and  head  of  the  Great  South- 
em  Oil  &  Refining  Asaoclation  and  the  pay- 
ment of  Its  debts  to  the  plaintiff  Cooper  Is 
manifest.  Obviously,  therefore,  their  promise 
to  pay  that  debt  was  to  subserve  a  purpose 
of  their  own  and  was  not  In  contravention  of 
the  statute  of  frauds.  Evidently  their  lead- 
ing object  was  not  to  guarantee  or  secure 
for  tbe  benefit  of  plaintiff  the  debt  he  held 
against  tbe  association,  but  It  was  to  sub- 
serve their  own  purposes  and  promote  their 
financial  interests  or  gain.  It  follows  from 
what  we  have  said  tbat  the  Judgment  in 
favor  of  the  plaintiff  Cooper  against  the 
Oreat  Southern  Oil  &  Refining  Associatiou 
should  be  affirmed,  and  that  the  Judgment  In 
favor  of  Shaban  and  I/lndley  that  said  as- 
sociation take  nothing  against  them  on  its 
cross-action  should  be  reversed,  and  cause 
remanded  for  a  new  trial  on  said  cross- 
action,  and  it  Is  accordingly  so  ordered. 

Affirmed  in  part,  and  reversed  and  remand- 
ed in  part 


HUBBARD  V.  HUBBARD.   (No.  1216.) 

(Court  of  CHvil  Appeal*  of  Texas.  Bl  Faao. 
May  19.  1921.) 

Diverse  «»l30--Evlieaoe  heM  Mt  to  slww 
husfeaid's  onelty. 

In  view  of  Vernon's  Sayies'  Ann.  Oiv.  St 
1914,  art.  4633,  requiring  fall  and  satisfactory 
evidence,  In  divorce  proceedings,  evidence  held 
not  to  sapport  decree  granting  wife  a  divorce 
for  cruelty. 

Appeal   from   District   Court,  Eastland 

County;  B.  A.  Hill,  Judge. 

Suit  by  Palrllee  Hubbard  against  J.  M. 
Hubbard.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Reversed  and  remanded. 

GUvie  Hubbard  and  Sh^erd  ft  Kelly,  all 
Eastland,  for  appellant. 
Turner  ft  Seabenry,  ot  Baitland,  tor  ap- 
pellee. 

WAI/THAIiUJ.  Palrllee  Hubbard  brougbt 
this  suit  against  her  busband.  J.  U.  Bob- 
bard,  for  divoroe,  for  an  accounting  of 
amounts  of  money  received  blm  as  rentals 
from  certain  real  estate,  for  a  partition  of 
tbe  real  estate  and  rentals^  and  for  cost^ 
including  attorney's  fees. 

Appellee  alleged  her  marriage  with  ap- 
pellant;  that  during  her  married  relation  ap- 
pellant was  guilty  of  acts  of  cruelty,  neglect, 
abuse,  and  failure  of  duty,  specified  in  tbe 
petition,  which  rendered  their  living  together 
insupportable. 

The  specific  acts  alleged  and  upon  which 
evidence  was  offered  are  that,  while  she  and 
her  husband  were  stopping  at  a  hotel  in 
Dallas,  In  December,  1918,  he  criticized  her 
personal  appearance,  told  her  she  was  ignor- 
ant, called  her  a  bitch,  said  he  could  have 
married  another  woman  more  intellig^t, 
better  looking,  and  one  he  would  not  be 
ashamed  of;  tbat,  when  she  was  sick  in  bed 
at  Eastland  in  the  summer  of  1918,  appellant 
neglected  her  and  failed  and  refused  to  care 
tor  her  or  even  respect  her  in  her  then  con- 
dition; that  during  the  time  she  and  appel- 
lant lived  together  appellant  abused  and 
slandered  ber  to  third  persona  and  repeatedly 
stated  that  he  was  ashamed  of  his  marriage 
to  her ;  that  during  their  marriage  aK>ellaut 
corresponded  with  another  woman,  and 
showered  his  affections  upon  her,  and  n^ 
lected  appellee  and  denied  ber  the  love  that 
was  due  from  him;  that  appellant  openly 
accused  appellee  of  having  murdered  her  first 
husband  In  order  to  secure  the  proceeds  of 
a  life  Insurance  policy  upon  ber  said  hmh 
band's  life ;  that  during  the  time  of  ber  mar- 
riage to  appellant  he  sought  by  persuasion 
and  threats  to  force  her  to  turn  over  to  his 
custody  and  poasesslou  her  separate  property. 
cfmslsUng  of  valuable  lands,  notes,  and  other 
property ;  tbat  on  the  Ifith  day  of  April,  1919, 
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appellant  deserted  ber  without  cause;  and 
that  since  that  time  they  have  not  lived  to- 
gether. 

Appellant  answered  hy  general  demurrer, 
and  special  exception,  general  denial,  and 
E^liecially  denied  each  of  the  specified  acts 
alleged  aa  grouoda  for  divorce.  By  cross-ac- 
tion appellant  sued  for  divorce,  bat  does  not 
complain  here  of  the  refusal  of  the  court 
to  grant  him  a  divorce. 

Botli  aMMUm  and  anidlant  testllled  In 
the  case. 

The  case  was  tried  without  a  Jnry,  and 
Judgment  was  rendered  granting  appellee  a 
decree  for  divorce,  and  partitioning  the  prop* 
erty  between  appellee  and  appellant. 

The  court  did  not  flle  flndings  of  fact.  Ap- 
pellant insists  that  the  several  acta  specified 
as  grounds  for  divorce  nor  the  evidence  In 
support  thereof  are  sufficient  to  sustain  the 
decree  granting  the  divorce. 

We  have  reviewed  the  erldenoe  with  much 
care,  and  In  view  of  the  disposition  we  have 
concluded  to  make  of  the  case  we  have 
thought  It  best  not  to  state  nor  dlscnsa  the 
testimony  offered  In  support  of  the  spedflc 
acts  charged. 

There  Is  snch  want  of  allegatlm  and 
proof  of  facts  which,  in  our  Judgment,  the 
decree  for  divorce  should  not  be  sustained. 

Article  4633,  Venum's  Sayles'  Tex.  Civil 
Statutes,  prescribes  that  the  decree  In  di- 
Torce  proceedings  shall  be  rendered  upon  full 
and  satisfactory  evidence  affirming  the  ma- 
t^al  facts  alleged  In  the  petition.  The  lan- 
gnage  used  by  appellant  to  his  wife,  on  more 
than  one  occasion,  was  offensive  and  insult* 
ing,  and  merits  the  severest  condemnaUon, 
but.  In  view  of  all  the  undisputed  evidence 
and  the  drcnmstances  under  which  the  lan- 
guage was  used,  we  have  ccmduded  that  the 
decree  tor  divort%  was  not  r  aide  red  upon 
such  full  and  satisfactory  evidence  as  to 
Justify  or  sustain  a  decree  for  divorce. 
There  is  no  allegation  or  proof  of  any  act, 
or  threatened  act,  of  physical  violence  or 
bodily  hurt  alleged  or  proved.  The  pleadings 
do  not  allege  nor  does  the  evidence  show  such 
acts  or  conduct  on  the  part  of  ai^Uant  as 
did  produce  or  was  calculated  to  produce  a 
d^ree  of  mental  distress  which  threatened 
at  least  to  impair  the  health  of  appellee. 
In  Bush  V.  Bush,  103  S.  W.  217,  it  is  said  that 
the  law  is  well  established  by  the  decisions 
of  this  state  that.  In  order  to  entitle  the 
wife  to  a  divorce  in  the  absence  of  physical 
violence,  she  must  show  cruel  treatment  on 
the  part  of  the  husband  such  as  will  produce 
a  d^ree  of  mental  distress  which  threatens 
to  impair  her  health.  To  the  same  effect 
Is  Barman  v.  Eastman,  7&  Tex.  473, 12  S.  W. 
ue7;  McKay  v.  McKay.  24  Tex.  av.  App. 
629,  60  S.  W.  S18;  Bloch  v.  ^loch,  100  S.  W. 
628;  Bolt  V.  Bolt,  lee  S.  W.  300.  No  threat- 
ened  impairment  of  the  wife's  health  is  al- 
lied or  shown ;  nor  does  the  evidence  justify 


the  condusloB  that  the  opprobrious  epithets 
nsed  by  appellant  to  appellee,  nor  his  refer- 
ence  to  the  death  of  her  former  husband, 
produced  a  degree  of  mental  distress  which 
threatened  to  imimlr  her  health.  She  con- 
tinued to  live  with  ajB>ellant  after  his  con- 
duct as  complained  of,  and  after  their  separ- 
ation she  went  to  where  appellant  was  and 
Insisted  that  he  return  to  his  home.  But 
we  liefer  to  base  our  opinion,  reversing  and 
remanding  this  case,  on  our  conclusion  above 
sn^^ted  that  the  decree  granting  the  di- 
vorce Is  not  based  upon  snch  full  and  satis- 
factory  evidence  affirming  the  material  al- 
legations in  the  petition  as  to  Justify  the 
divorce  granted.  Brwin  t.  Erwln,  40  S.  W. 
GS ;  Moore  v.  Moore,  22  Tex.  237 ;  Smith  v. 
Smith.  218  8.  W.  602;  Lohmuller  v.  Lohmul- 
ler,  139  S.  W.  751;  Tanton  v.  Tanton,  200 
S.  W.  420;  Dickinson  v.  Dickinson,  138  S.  W. 
205.  As  said  by  Judge  Fly  in  E^wln  t. 
Erwln,  supra,  "From  the  standpoint  of  the 
trial  court,  this  action  In  granting  the  decree 
was  entirely  consistent  and  proper,"  but  the 
statutes  relating  to  divorces  are  peculiar,  and 
trial  and  appellate  courts  must  be  satlsSed 
with  the  evidence  as  being  full  and  satisfac- 
tory, affirming  the  material  facts  upon  which 
the  decree  is  granted. 

It  does  not  seem  to  us  that  tlie  condnct  of 
appellant  alone  aa  shown  by  the  evidence, 
and  tested  by  the  statute  above  referred  to^ 
was  such  as  to  render  tboir  living  together 
Insupportable; 

We  need  not  dtamss  the  other  assignments 
which  raise  questions  ot  pnH>erty  rights. 

The  ease  is  nversed  and  remanded. 


SHORT  V.  WALTERS  st  aL  (No.  6332.) 

(Court  of  Cl^  Appeals  of  Texas.  Austin. 

May  4,  1921.) 

1.  (foatliuaaoe  «s>SS(l  I]— Where  so  oemmls- 
•ion  was  Isasod,  altkmflli  arivorsary  party 
wahrad  Ho  tossasea,  tkora  was  sot  due  dlii- 
••Boe. 

Where  no  eoninission  was  Issued  and  placed 
In  the  bands  of  an  officer  authorised  to  take 
depoaHiona,  ^e  party  asking  for  a  eontlnuanee 
to  procure  witness*  evidence  cannot  be  said  to 
have  osed  dae  diligence,  although  hli  adveraary 
waived  the  iasnance  of  a  commission. 

2.  Appaid  asd  error  ^»966(l)  —  Coatlnoasea 
«»26(l)— Wlioro  appllootloa  for  oontlRuasoe 
shows  fiJIare  to  aso  messs  for  prooorlna  too- 
timosy.  It  Is  aildrasaad  to  the  oourt'a  dlsoro- 
tfos. 

When  an  application  for  continuance  shows 
that  th«  means  provided  by  law  to  secure  testf- 
mouy  bav«  not  been  used,  the  application  is 
addressed  to  the  sound  discretion  of  the  trial 
court,  and,  unless  it  clearly  appears  tbat  such 
diseretioi)  has  been  abused,  the  case  should  not 
be  reversed  for  overruling  the  apidication. 
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8.  C0itlRiiaMe  «s»46(5}  —  Applkatloa  ai- 
dranad  to  dtaeraUaa  af  aaart  sboiild  thvw 
applloant  axpaotad  ta  preoiin  tastimaay  by 
■axt  caurt  term. 
Att  application  for  ooiMbmanca,  whid  la 
not  atatntorr,  and  therafore  addreaaed  to  the 
coart's  dlecretlon,  should  atate  that  the  appli- 
cant expected  to  procure  the  testimony  by  the 
next  term  of  conrt;  otherwiee  denial  of  con- 
tinuance is  not  error. 

Aiqpeal  from  District  Court,  San  Saba 
Connty ;  N.  T.  Stubba,  Judge. 

Artion  agalnat  Joe  Short,  J.  T.  Walters, 
and  others,  In  which  Joe  Short's  application 
Cor  a  continuance  was  overniled,  and  he  ap- 
peals. Judgment  affirmed. 

N.  C.  Walker,  of  San  Saba,  for  appellant 
Wilkinson  ft  McGangh,  of  Brownwood,  for 
appellees. 

KET,  G.  J.  The  only  qnestlon  presented 
by  this  appeal  Is  appellant's  contention  that 
the  trial  court  erred  in  orermllng  his  ap- 
plication for  a  contlnuanoe,  which  reads  as 
follows : 

"Now  comee  the  defendant  Joe  ^ort  in  the 
above  styled  and  nnmbered  eaase,  and,  being 
duly  8Wom,  states  that  he  cannot  safely  go  to 
trial  at  this  term  of  court,  on  account  of  the 
absence  of  R.  A.  Weaver,  who  Is  a  witness  on 
behalf  of  the  said  defendant;  that  the  testi- 
mony of  said  witness  is  material  to  defendant's 
defense  in  this  canee.  In  this,  to  wit,  that  de- 
fendant's defense  in  this  suit  is  that  the  defend- 
ant J.  T.  Walters  conTeya#  the  lend  In  con- 
troversy to  plaintiff,  for  the  purpose  of  hinder- 
ing and  delaying  hia  ereditora;  that  this  de- 
fendant expects  to  prove  by  said  R.  A.  Weaver, 
and  that  said  witness  will  testify,  that  some 
time  in  the  early  part  of  1915  the  defendant  J. 
T.  Walters  placed  the  lands  in  controversy  in 
his  hands  to  be  sold,  at  said  time  stating  that, 
unless  he  could  seD  said  land,  some  parties 
were  going  to  sue  him  and  he  wanted  to  sell  this 
land,  or  put  it  in  his  wife's  or  bis  son's  same; 
that  said  witness  was  engaged  in  the  real  estate 
bnsinesa  in  the  city  of  Sas  Angelo,  where  the 
defendant  J.  T.  Waltera  redded  at  said  time; 
that  said  witness  R.  A.  Weaver  resided  in  the 
city  of  San  Angelo,  Tom  Oreen  county,  Tex.; 
that  defendant  has  used  due  diligence  to  secure 
the  testimony  of  said  witness  In  this,  to  wit, 
that  he  was  served  with  citation  in  this  case  on 
tbe  11th  day  of  March,  A.  V.  1920;  that  imme- 
diately upon  being  served  with  said  citation, 
on,  to  wit  the  12tfa  day  of  March,  1920,  he  wrote 
Walker  &  Burleson,  attorneys  of  San  Saba, 
Tex.,  inclosing  said  citation  and  requesting 
them  to  represent  him  In  said  cause  and  desir- 
ing to  know  what  they  would  charge  him  for 
such  services;  that,  not  getting  a  reply  from 
said  attorneys,  he  instructed  his  attorney,  R. 
Wilbur  Brown,  of  San  Allele,  Tex.,  to  write 
Walker  &  Burleson  again  in  regard  to  handling 
aaid  case  for  him;  that  his  said  attorney  did 
on  the  26th  day  of  March  write  said  attorneys 
about  handling  said  case;  that  N.  C.  Walker  an- 
swered said  letter  and  requested  me  to  come 


to  San  Saba,  to  diacnss  said  case  and  agree  on 
a  fee;  that  I  immediately  left  for  San  Saba, 
whidi  ta  aboat  180  miles  by  rail  from  San 
Angelo  to  San  Saba;  that  I  arrived  in  San  Saba 
on  the  81st  day  of  March,  and  at  that  time 
employed  N.  C.  Walker  to  represent  me  in  thia 
case;  not  knowing  the  names  of  the  witnesses 
that  I  would  need  at  that  time  nor  exactly 
what  they  would  testify  to,  I  went  back  to  San 
Angelo  and  told  my  said  attorney  that  I  would 
have  Mr.  Brown  to  send  Mr.  N.  C.  Walker  the 
names  of  said  witnesses  and  what  they  would 
testify  to;  that  my  said  attorney,  Wilbur 
Brown,  did  send  Mr.  Walker  said  names  of  said 
witnesses  with  the  other  pwca  relating  to  this 
case  on  the  1st  day  of  ^ril,  1020,  whl<^  was 
received  by  my  attorney,  Mr.  Walker,  on  the 
3d  day  of  April;  that  Mr.  Walker  on  the  same 
day  prepared  certain  interrogatories  to  said 
witness  R.  A.  Weaver  and  other  witnesses,  and 
called  Mr.  WUkerson  up  over  the  telephone,  and 
he  said  he  would  waive  the  issuance  of  com- 
mission and  cross  same;  that  on  the  same  day 
Mr.  Walker  mailed  said  interrogatories  to  WU- 
kerson ft  McGaiMrh,  of  Brownwood,  Tex.;  th^ 
said  attomeya  eroHWd  aald  interrogatories  and 
returned  them  to  Mr.  Wslker  on  the  6th  day  of 
April,  1920,  and  on  the  same  day  Mr.  Walker 
mailed  them  to  R.  Wilbar  Brown,  of  San  Ange- 
lo, Tex.,  who  at  once  placed  them  in  the  bands 
of  a  notary  public,  who  at  once  took  the  dep- 
ositions of  all  of  said  witnesses  with  the  ex- 
ception of  said  R.  A.  Walker,  who,  said  no- 
tary public  certified,  was  out  of  the  county  at 
that  time  and  could  not  be  found;  that  the  oth- 
er depositions  of  said  witoess,  to  which  was 
attached  said  certificato  of  the  abeenee  of,  was 
returned  and  filed  in  this  court  on  the  14th  day 
of  April,  1930;  that  a  copy  of  the  interroga- 
tories propounded  to  said  witness  are  attached 
hereto  and  marked  Exhibit  A;  that  the  testi- 
mony wbldi  witness  would  have  given  if  he  had 
testified  to  said  interrogatories,  or  if  preaent, 
cannot  be  obtained  from  any  other  source,  and 
that  a  continuance  is  not  sought  for  delay  only, 
but  that  Justice  may  be  done;  that  this  is  de- 
fendant's first  application  for  a  continuance. 
Wherefore  defendant  prays  the  court  to  con- 
tinue this  case  until  tbe  next  term  tti  this 
court.  Joe  ^ort. 

"Subscribed  and  sworn  to  before  me  this  the 
15th  day  of  Aprils  A.  D.  1920.  Jno.  H.  Moore, 
Clerk  District  Oourt,  Ban  Saba  County,  Tex." 

[1,2]  In  Tex.  ft  Pac.  Bj.  Go.  v.  Hardin, 
62  Tex.  3ffl,  It  was  held  that,  when  no  com- 
mission was  Issued  and  placed  In  the  hands 
of  an  officer  authorized  to  take  depositions, 
the  party  asking  for  a  continuance  cannot 
be  said  to  have  used  due  diligence,  althou^ 
his  adversary  waived  the  issuance  of  a  com- 
mission. It  was  also  held  in  that  case  that, 
when  an  application  shows  that  the  means 
provided  by  law  to  procure  testimony  have 
not  been  used,  the  application  is  addressed 
to  the  sound  discretion  of  the  trial  court, 
and,  unless  it  clearly  appears  that  su(di  dis- 
cretion has  beep  abused,  tbe  case  shoald  not 
be  reversed  because  the  application  for  a  con- 
tinuance bad  be^  overruled.  In  tbe  elabo- 
rate oi^iiim  In  that  case,  in  Indicating  smoiB 
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facts  wbich  8h<rald  be  BtaCsd  in  sash  an  ai>- 
I)llcatton  for  a  contlnnaiiee,  tbe  court,  among 
other  things,  said : 

"It  la  not  ihown  that  the  evidence  of  the 
witnessea  wonld  have  tended  to  proTe  an7  of  the 
dcfensca  set  up  in  the  answer,  further  than  Is 
M  shown  b7  the  general  aTenoent  that  their 
teatimonj  is  material;  nor  la  it  shown  that  th« 
appellant  expected  to  haTe  their  testimony  at 
the  next  tem  of  the  eoari." 

[t]  Two  of  the  former  cases  cited  In  that 
oidnlon  bold  that  an  application  for  a  cod- 
tlnuance,  which  is  not  statutory,  and  there- 
fore addressed  to  the  discretion  of  the  court, 
■honld  state  that  the  applicant  expected  to 
procure  the  testimony  by  the  next  term  of 
the  court.  No  sudi  statement  Is  made  In  the 
application  In  the  instant  case;  and  there- 
toTC  we  hold  ttiat  the  Judgment  of  the  trial 
Goort  should  be  afflnned,  an4  It  la  bo  ordered. 

Affirmed. 


RAWLINQS  V.  EDIGER.    (No.  1755.) 

(Court  of  (MvO  Appeals  of  Texas.  Amarillo. 
Uaj  5,  1921.   Behearing  Denied 
Jane  1. 1021.) 

1.  PleadlBf  ^36(3)— Evideioo  Is  support  of 
plea  Is  oonfeesioB  as  it  avoldaaoe  admisalble 
deeplte  dafendaat't  admlsslos. 

Where  the  facts  pleaded  by  defendant  prop- 
erly constituted  a  plea  in  confession  and  avoid- 
anee,  evidence  in  sapport  thereof  was  admissi- 
ble notwitiltstanffing  defendant's  admission  of 
plaiBtUre  cause  of  action  under  role  SI  for  dis- 
trict and  ooontjr  conrta  (142  S.  W.  xx). 

2.  Bills  and  aotea  «s>5(0— Evidence  iqr  defend- 
ant te  shew  that  third  person  owned  Interest 
In  Mte  sned  adinlsBiMe  on  ieene  of  no  eon- 
•MerBtton. 

In  an  action  on  a  note,  vrtiereln  drfendant 
admitted  {^alntilTs  cause  of  action,  and  plead* 
•d  failure  of  condderation,  it  was  not  error  to 
allow  defendant  to  show  that  a  third  person 
owned  an  interest  in  the  note,  where  such  fact 
was  pleaded  and  shown  In  the  presentation  of 
the  real  defense  that  defendant  had  not  received 
the  consideration  for  which  the  note  was  given, 
and  ^t  an  agreement  had  been  made  for  re- 
adsaion  of  the  Gtrntract  under  which  It  had 
been  given,  and  for  cancellation  and  retnm  of 
the  note. 

Appeal  from  District  Court,  Hale  (3onnt7; 
B,  C.  Joiner,  Judge. 

Suit  1^  R.  a  Bawllngs  against  Jacob  B. 
Idiger.  From  Judgment  for  plalntifl,  de- 
fendant anKAls*  Affirmed. 

H.  (X  tfandoliA,  of  PlaluTlew,  for  ax^l* 
Unt 

C.  H.  Curl  and  WllUama  ft  Martin,  all  of 
Plainview,  for  appellee. 

BOYCB^  J.  R.  O.  Bawllngs,  appelant. 
btoB^tit  tilla  suit  agalnnt-  Jacob  H.  Bdlgv, 


app^Iee,  to  recover  on  a  promissory  note  tot 
the  mutt  of  $808.60,  executed  by  Bdlger  and 
payable  to  Bawllngs.  The  defendant  pleaded 
failure  of  omsideration  and  alleged  In  sap- 
port  of  this  plea:  That  the  note  was  ^ven 
as  a  part  of  the  consideration  for  a  tract  of 
land  contracted  to  be  purchased  by  the  de- 
f^dant  from  Oeo.  W.  Llttlefleld;  that  the 
plaintiff  made  said  contract  as  agent  for  tbe 
said  Uttlefleld;  that  1708.40  of  the  note  be- 
longed to  the  said  Uttlefleld;  that  there- 
after the  said  contract  for  the  sale  of  said 
land  was  rescinded  by  agreement  between  all 
parties  Interested  therein,  to  wit,  the  plain- 
tiff, Geo.  W.  Uttlefleld,  and  the  defendant, 
and  that  as  part  of  such  rescission  agree- 
ment it  was  agreed  that  said  note  should  be 
returned  to  the  defendant ;  that  one  Cowart, 
as  partner  or  agent,  acted  tw  the  plaintiff 
in  making  of  said  resclBsion  agreement,  and 
that  tiie  said  Cowart  had  full  authority  to 
act  for  the  plaintiff  In  such  matter;  that 
defendant  had  never  received  anything  for 
said  note;  and  that  It  was,  by  reason  of  the 
facts  stated,  without  consideration.  The 
plaintiff,  by  nappl«nental  petition,  specially 
denied  partnership  with  Cowart 

The  defendant  filed  admlsdon  of  plaintiff's 
cause  of  action  under  rule  31  for  district  and 
county  oonrta  (142  S.  W.  xx),  and  offered  evi- 
dence In  support  of  the  allegations  of  his 
answer  as  above  stated.  The  trial  judge 
submitted  an  Issue  as  to  Cowarf  s  agency 
for  plaintiff,  and  on  the  answer  of  the  jury 
thereto  entered  Judgment  for  the  defendant. 

All  three  asalgnmexits  presented  on  this 
appeal  are  in  reference  to  the  effect  the  ad- 
mission under  mle  -81  nlumld  bare  on  the 
introduction  of  evidence  and  ndmilnlni  of 
the  case  to  the  Jury. 

[1]  It  iB  first  contended  that  the  conrt 
should  have  given  a  peremptory  Inatmctlon 
for  the  i^alntiff,  because  of  such  admlaslon. 
We  overrule  this  asstenment  The  fact! 
pleaded  properly  constituted  a  plea  in  con- 
fession and  avoidance  (Townee  on  Pleading, 
539-612),  and  evidence  In  awport  thereof 
was  ftdmlaslUe  notwithstanding  d^endant^n 
admission  under  rule  31  (Fed.  Ufe  Innor- 
ance  Co.  t.  WllikeB,  218  S.  W.  691,  And  author^ 
Ities). 

[2]  Under  tbe  other  two  assignments  It  Is 
contended  that  it  was  error  to  allow  the 
defendant  to  show  that  the  said  Geo.  W. 
Uttlefleld  owned  an  Intraest  In  aaid  note. 
If  tbe  fact  of  such  ownership  had  been  relied 
on  aI<Hie  aa  wmstituting  a  defense  to  the 
not^  and  defendant  had  been  contending 
that  plaintiffs  could  not  recover  on  the  note 
because  it  was  partiy  owned  1^  said  Oeo.  W. 
Uttlefleld,  there  might  be  some  merit  in  this 
contention;  but  such  fact  was  pleaded  and 
shown  merely  as  a  fact,  and  really  an  Im- 
material one.  In  the  presentatlfHi  ot  tba  real 
defense  that  defendant  bad  not  received  the 
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consideration  for  wbldi  tlie  note  was  glTHOi 
and  tliat  an  agreement  had  been  made  tax 
resdaalon  of  the  cwtract  under  tb»  trams  of 
which  It  had  been  glTen  and  for  the  can- 
celation and  retnm  at  the  wta. 
Affirmed. 


ELMENDORF  v.  MULLIKEN.    (No.  1230.) 

(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
May  19,  1921.) 

1.  Money  paid  «S38  —  Complslst  to  recover 
money  expended  held  to  show  conshteratloa. 

A  complaint  in  sn  acdon  by  a  stockbroker 
against  another  stockbroker  sUeging  that  do- 
fendant  agreed  with  plaintiff  that,  if  the  latter 
would  advertise  certain  stock  in  newspapers, 
defendsDt  would  reimburse  plaintiff  for  all  sums 
so  expended  by  him,  and  plaintiff,  relying  upon 
su<^  sgreement,  so  adrertiscd  Uie  stodt  and 
expended  a  certsin  sum,  was  not  subject  to  tbe 
critidsm  tbat  ft  faUed  to  show  a  consideration 
for  the  alleged  promise  of  defendant,  or  tbat 
the  contract  alleged,  being  nnliqoidated  and 
□DcerUin  as  to  its  dnration,  was  void  for  un- 
certainty. 

2.  Contracts  «»S(I)— Unertalaty  Imnaterlat 
after  performaaco. 

Uncertainty  aa  to  length  of  tbne  stock  was 

to  be  advertised  under  an  agreement  whereby 
defendant  stipulated  to  reimburie  plaintiff  was 
Immaterial  in  an  action  for  reimbursement  by 
pleiDtiff,  who  had  ezpsaded  money  in  adTertis- 
ing  the  stock. 

3.  Trial  4=9260(9)— Refasal  ef  oharge  aot  er- 
roneous where  matter  eovered  by  geeend 
charge. 

Court  did  not  err  In  refusinf  a  spedal  re- 
quested charge  defining  tbe  elements  of  a  con- 
tract where  the  general  charge  correctly  cover- 
ed the  subject-matter  of  tbe  requested  charge 
and  in  a  manner  not  objected  to. 

Appeal  from  EH  Paso  Coun^  Court  at 
Law ;  3.  M.  Dearer,  Judge. 

Suit  by  Orover  MuUiken  against  H.  F.  El- 
meodort.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

Dyer,  Croom  &  Jones,  of  El  Paso,  for  ap- 
pellant. 

Jtmes,  Jones,  Hardie  ft  Grambllng,  of  EI 
Paso,  fat  appellee. 

HIGGINS,  J.  Unlllken  lued  Mmsndorf 
to  recover  the  sum  of  97(K1,  alleging,  in  sub- 
stance, that  plaintiff  and  defiendont  wore  both 
engaged  In  the  business  of  aelUng  stoeks  and 
bonds ;  that  defendant  agreed  with  plaintiff 
that,  if  the  latter  would  advertiae  the  stock 
of  the  HomeivCnalbome  Oil  Company  in  the 
El  Paso  Times  and  El  Paso  Herald,  the  de- 
fendant would  reimburse  plaintiff  for  all 


nuns  so  expended  by  him ;  Iha^  relying  up- 
on said  agreement,  plaintiff  did  so  advertise 
the  stodE  from  December  IB^  1919,  to  Jan- 
tury  15,  1920,  and  in  so  ioing  expended  the 
sum  of  $702,  which  sum  defendant  became 
obligated  to  pay  and  had  refused  so  to  do. 
The  defendant  interposed  a  general  demur- 
rer and  general  d^iaL  Verdict  was  return- 
ed and  Judgment  rendered  as  prayed  for. 

[1]  Error  is  first  usigned  to  the  action  of 
the  court  in  overruling  tbe  demurm  uptm 
two  groimds,  viz.: 

First.  That  the  [>etltlon  falls  to  show  a 
consideration  for  the  alleged  promise  of  de- 
fendant. 

Second.  That  the  contract  alleged  being 
unlimited  and  uncertain  as  to  its  duration 
was  void  for  uncertainty. 

Neither  of  these  objections  to  tbe  petition 
are  well  taken.  As  to  the  first  tbe  petition 
shows  that  plaintiff  expended  the  money  for 
which  he  sues  relying  upon  the  defendant's 
promise  to  reimburse  him.  This  shows  a 
sufficient  consideration  for  the  promise.  Mc> 
Kinney  v,  Rowson  &  Co.,  146  S.  W.  643 ;  13 
Cor.  Jur.  subject.  Contracts,  art  150,  pp. 
315,  816,  and  317;  Slmpkins,  Contracts  and 
Sales.  (3d  Ed.)  p.  52 ;  Rose  v.  San  Antonio  ft 
Mex.  Gulf  Railroad  Co.,  31  Tex.  4Si;  Corlin 
V.  Hendricks,  35  Tex.  225. 

[t]  As  to  the  second  the  petition  Shows 
performance  by  plaintiff,  and  this  entlQed  him 
to  recover.  The  uncertainty  as  to  the  length 
of  time  the  stock  was  to  be  advertised  be- 
comes immaterial  In  view  of  aucli  perform- 
ance. A  contract  may  be  so  uncertain  that 
it  cannot  be  specifically  enforced  in  equity, 
but  may  nevertheless  be  the  basis  for  a  rem- 
edy at  law  In  favor  of  a  party  who  has 
wboUy  or  partially  performed  it.  13  CL  J. 
art.  69,  p.  268 ;  Worthlngtoa  T.  Beonan,  91 
Fed.  232,  33  C.  C.  A.  47B. 

The  advertising  ocmtract  pleaded  by  plain- 
tiff was  terminable  at  the  will  of  eithmr  paitr 
thereto,  and  perfoEmance  undep  the  same 
entitled  plaintiff  to  relmbursemoit  for 
moneys  expended  by  him  tn  advertising. 

[3]  The  remaining  assigtunent  complains 
of  the  refusal  of  a  Q)eclal  charge  reciuested 
by  defendant  defining  tbe  elements  of  a  con- 
tract. It  la  practically  tbe  same  charge  the 
refusal  of  which  was  held  to  be  error  in  Hub* 
bard  City  0.  O.  ft  G.  Go.  v.  Nichols.  89  S.  W. 
796.  Ta  that  case^  hpwever,  the  general 
charge  failed  to  instruct  the  jury  as  to  tike 
essential  elements  of  a  contract  whereas  in 
the  Instant  ease  the  general  dh&rge  does  mk 
It  correctly  covers  the  subjectmatter  ct  tba 
requested  charge  and  In  a  manner  not  ob- 
jected to  by  appellant. 

The  general  charge  having  sufficiently  cov- 
ered that  phase  of  the  ease  the  refusal  of 
the  requested  charge  presents  no  enw.  M., 
E.  ft  T.  Ry.  Co.  V.  Crlswell,  lOS  S.  W.  696; 
Whitney  v.  Tex.  Cen.  B.  R.  Oo^  BO  TeX.  CAv. 
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App.  1,  110  8.  W.  70;   Gaar  Scott  Co.  v. 
Barge  et  aL,  48  Tex.  OIt.  App.       UO  8.  W. 
181. 
Affirmed. 


AMERICAN 


NAT.  INS.  CO. 
(Na.  SMI.) 


V.  OIXON. 


(Court  of  GiTfl  Appeals  of  Teua.  Aastin. 
May  U,  1921.) 

iMvrmaoe  ^=»t33(l)— Life   lasaranee  poHey 
provlsloa  that,  If  lasured  4le  within  six 
Bionths,  only  oae-half  of  amount  will  be  paid, 
contravenes  statute  proMbltlBg  settlemaat 
for  less  than  faoe  of  polloy. 
A  condition  In  an  insurance  policy  that,  if 
lBsnred*B  death  occnrred  within  riz  calendar 
moutha  from  its  date,  the  beneficiary  would  re- 
ceive only  one-half  of  the  amount  meatioDed 
therein,  and  the  foil  amount  if  death  occurred 
thereafter,   contravened  Rev.  St.  1911,  art. 
4742,  anbd.  S,  proriding  that  no  life  insurance 
policy  shall  contain  any  provision  for  settle- 
ment for  less  than  the  amounts  insured  on  the 
face  of  tb«  policy,  plus  dividend  and  less  in- 
debtedness and  preminma. 

Appeal  from  McLennan  County  Oovrt; 
Geo.  N.  Denton,  Judge. 

Suit  by  Harvey  Dixon  against  the  Ameri- 
can National  Insurance  Company.  Judgment 
for  piaintU^  and  the  defendant  appeals.  Af- 
flrmed. 

J.  D.  Williamson,  of  Waoo,  and  Wnilama 
ft  Neetbe^  of  Oalveston,  fbr  appellant. 

Gilea  P.  Lester  and  Joe  W.  Taylor,  Jr., 
both  ot  Waco,  for  appellee. 

KEY.  C.  J.  TtB  statement  of  the  nature 
and  remit  of  this  salt  omtalned  In  appel- 
lant's brief  is  as  follows: 

"Thia  soft  was  instituted  by  Harvey  Dixon, 
alleging  that  he  was  the  beneficiary  in  a  cer- 
tain policy  Issued  1^  the  appellant  on  the  life 
of  l^tsy  C.  Dixon,  said  policy  being  No. 
971132.  Appellee  ewitended  tiiat  under  the 
terms  of  the  policy  he  was  entitled  to  recover 
the  sum  of  f410,  the  amount  mentioned  in  one 
portion  of  the  policy,  less  aiDOUnts  which  were 
paid  by  the  appellant,  and  the  statutory  12  per 
cent,  damages  and  a  reasonable  attorney's  fee. 
Appellant  contended  that  appellee  was  entitled 
to  recover  the  sum  of  f20S,  because  the  policy 
provided  that  one-half  only  of  the  above  sum 
of  $410  should  be  payable  If  death  occurred 
within  six  calendar  months  from  its  date,  and 


the  uncontradicted  evidence  showed  that  the 
insnred  died  within  six  months  after  Febraary 
9^  1914.  the  date  of  the  poUcy. 

"The  sole  question  In  this  case  Is  'does  the 
ptovidon  of  the  policy  that  only  one-half  of 
above  sum  payable  if  death  ocean  within  six 
calendar  months  from  date  and  the  fuU  amonnt, 
if  death  occurs  thereafter,'  contravene  article 
4742.  subdivision  8,  of  the  Retlsed  Statutes  of 
the  State -of  Texas." 

At  the  time  this  case  was  submitted  In 
this  court,  the  case  of  First  Texas  State  Ins. 
Co.  V.  Smalley,  whldbi  Involved  the  foregoing 
question,  was  pending  tn  the  Supreme  Court, 
and,  at  the  suggestion  of  the  appellant  In 
this  case.  Its  decision  has  been  delayed  to 
wait  the  decision  of  the  Supreme  Court  In 
the  case  referred  to.  That  case  has  recently 
been  decided  by  the  Supreme  Court,  and  the 
opinion  is  reported  In  228  S.  W.  550,  and  It 
was  there  held: 

"1,  Under  Rev.  St.  1911,  art.  4742,  snbd.  3, 
providing  that  no  life  insurance  policy  shall 
contain  any  provision  for  settlement  for  less 
than  the  amounts  insured  on  the  face  of  the 
policy,  plus  dividends  and  less  indebtedness  snd 
prendnms,  a  policy  cannot  contain  the  pro- 
hibited provIsIonB,  though  issued  on  the  indus- 
trial plan  in  small  amounts  and  for  weekly  or 
biweekly  premiums. 

"2.  A  condition  on  the  face  of  a  life  Insur- 
ance policy  immediately  following  the  state- 
ment of  the  amount  of  the  insurance,  provid- 
ing for  payment  of  one-half  only  of  such 
amount  for  death  from  certain  diseases  having 
their  beginning  during  the  first  12  months  of 
the  policy,  is  void  under  Rev.  St  1911,  art. 
4742,  subd.  8,  profaiMting  provMons  for  set- 
tlement for  less  than  the  smoonts  fatsured  mi 
the  face  of  the  policy,  etc. 

"3.  The  construction  of  Rev.  St.  1911,  art 
4742,  sol>d.  3,  as  applied  to  a  condition  on  the 
face  of  a  life  insurance  policy  reducing  the 
amount  of  Insurance  in  case  of  deatb  from  cer- 
tain disesses  beginning  within  one  year,  is  not 
Involved  in  such  doubt  as  to  make  controlling 
the  ruling  of  the  Insnrsncc  commissioner  ap^ 
proving  a  form  of  the  policy." 

That  ease  la  quite  similar  to  the  Instant 
case,  and  the  decision  there  rradered  by  the 
Supreme  Court  ]«  adverse  to  appellant  In 
this  case. 

Tbe  other  qneationB  presented  In  appel- 
lant's brief  have  received  due  consideration, 
and  are  decided  against  It, 

Ko  error  has  been  shown,  and  the  Judgment 
Is  affirmed. 

Afflnned. 
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GULF,  C.  4  8.  F.  RY.  CO.  at  al.  v.  HAMRICK. 
(N0.  6557.) 

(Ooart  «l  OItO  Appeals  of  Texas.  Ban  An- 
tonio. May  11,  1021.  Reheuliig  Denied 
June  1,  1921.) 

1.  Courts  «=s>l69(3)— Total  of  Items  oomprisos 
amount  In  controversy  In  oounty  court 

Under  Coast,  art.  6,  |  16  (Rev.  St.  art. 
1764),  the  «raDt7  coart  has  no  jnriadictioQ  of 
causes  where  the  matter  In  coDtroversy  exceeds 
$1,000,  ezdasiTe  of  interest,  the  matter  In  con- 
trorersr  not  tttng  the  amount  prajed  for  or 
tiie  amount  stated  generally  in  the  petition, 
where  the  items  going  to  make  up  the  total 
value  of  damages  are  spedficall;  stated,  and 
the  aggregate  sam  differs  from  the  amount 
prajed  for  or  stated  generally,  the  total  of 
the  items  specifically  set  out  comprising  the 
"matter  In  controversy"  in  case  of  audi  con- 
flict. 

2.  Appeal  and  error  «S9M78(6)— Court  where 
Jurisdictional  amount  exceeded  only  by  Inad- 
vertence, will  remand  for  amendment. 

Ordinarily,  in  cases  of  appeals  from  the 
county  court,  which  had  no  jurisdiction  on  ac- 
count of  the  amount  of  the  matter  in  contro* 
versy,  the  proper  practice  is  to  reverse  the 
judgment  and  remand,  with  iiiBtructioDS  to  the 
county  court  to  dismiss  the  cause,  hut  where 
it  was  only  by  amended  petition  that  the  juris- 
dictional amount  was  exceeded,  and  defendant 
appellant,  by  exception,  and  In  the  motion  for 
new  trial,  raised  the  jurisdictional  guestioD  only 
In  the  most  general  terms,  while  the  excess 
in  amount  was  hidden  by  a  miscalculation  due 
to  inadvertence,  the  Court  of  Civil  Appeals 
will  not  order  dismissal,  trat  merely  remand. 
Oat  plaintiff  may  amend  U  ha  so  desires. 

3.  Railroads  <k=s>5</2)  New,  vol.  6A  Key*No.  Se- 
ries—Judgment fixing  ilea  against  properties 
of  dismissed  defendant  owning  road  under  fed- 
eral  control  erroneous. 

After  dismissal  of  defendant  railway  com- 
pany from  the  suit  which  continued  against  de- 
fendant Director  General  of  Railroads,  it  was 
error  for  the  trial  court  to  render  judgment 
fixing  a  lien  against  the  properties  of  the  rail- 
road to  secure  payment  of  Judgment  rendered 
against  the  Director  GeneraL 

Appeal  tnm  Jobnson  Counly  Court ;  O.  O. 

Chrisman,  Judge. 

Suit  by  J.  T.  Hamrlck  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Reversed,  and  cause  remanded. 

Brown  A  Lockett,  of  Clebum^  and  Terry, 
Gavin  &  MiUs  and  O.  B.  Wlgley,  all  of  Gai- 
Teaton,  for  appellants. 

S.  C.  Padelford,  at  Fort  Worth,  for  app^- 
lee. 

SMITH,  J.  Appellee,  aa  plalntlfT  below, 
sued  the  railway  ctnnpany  and  the  Director 
General  of  Railroads  for  damages  lesultlnK 
tran  allied  In^roper  handling  of  a  ahlp- 


ment  of  98  heed  of  appellee's  cattie  frcnn 
Cleburne  to  the  North  Fort  Worth  market 
The  railway  company  was  dismissed  from 
the  suit,  and  the  Director  General  haa  ap- 
pealed from  an  adverse  Judgment 

[1]  Appellee,  in  bis  trial  petition,  alleged 
generally  that  his  damages  amounted  to 
$967.60,  and  prayed  for  recovery  in  that 
amount  In  addition  to,  and  In  explanation 
of,  tkese  general  allegations,  however,  he  al- 
so set  out  the  spedflc  items  oxnprislng  his 
total  damages,  the  first  item  being  a  shrink- 
age in  the  weight  of  the  cattle  amounting  to 
a  loss  of  $297.50,  and  the  other  Item  being  the 
depreciation  in  the  selling  value  of  the  catUe 
resulting  In  a  loss  of  $1.50  per  hundredweight 
on  49,000  pounds,  which,  correctly  calculated, 
amounts  to  $735  (and  not  $670  aa  alleged 
by  appellee).  As  will  be  seen,  the  two  items, 
of  $297.50  and  $730,  aggregate  a  total  al- 
leged damage  of  $1,032.50. 

The  county  court  has  no  Jurisdiction  of 
causes  where  the  '"matter  In  controversy"  ex- 
ceeds $1,000,  exclusive  of  Interest.  Const, 
art.  5,  i  16  (article  1764,  R  S.).  The  matter 
in  controversy  ia  not  the  amount  prayed  for, 
nor  the  amount  stated  generally  in  the  peti- 
tion, where  the  Items  going  to  make  up  the 
total  value  or  damages  are  specifically  stated 
and  the  aggregate  sum  thereof  differs  from 
the  amount  prayed  for,  or  stated  generally. 
The  total  of  the  Items  spedflcally  set  out 
comprises  the  "matter  in  ccmtroversy"  in  case 
of  such  conflict  By,  v.  Berry,  177  S.  W. 
1187;  Wilson  v.  Ware,  166  S.  W.  705;  By. 
V.  Coal  Ca,  102  Tex.  47S,  lid  S.  W.  2M: 
Times  Co.  v.  HIU,  86  Tex.  Civ.  App^  380, 
81  S.  W.  806;  Burke  v.  Adoue,  8  Tex.  Civ. 
App.  494,  22  S.  W.  824,  28  S.  W.  91 ;  Tel.  Co. 
V.  Hawkins,  80  8.  W.  847.  Here  the  total 
of  the  items  of  damage  spedically  set  out 
was  In  excess  of  $1,000,  and  for  the  purpose 
of  determining  jurladiction  the  amount  w 
ascertained  will  control,  notwiOiataudlng  the 
general  allegations  fixed  the  amount  of  dam- 
ages at  a  sum  vithla  the  jorlsdictioDal 
amount  and  the  prayer  for  recovo^  was  ooiy 
fyr  that  sum.  a%e  fact  that  there  was  an 
excess  of  only  $82.50  does  not  matter.  In 
Tel.  Co.  T.  Hawkins,  supra,  the  excess  was 
only  25  cents;  In  Wilson  v.  Ware,  supra, 
$1.61.  Nor  does  it  matter  that  appellee  In 
his  petition  calculated  the  loss  of  $1.00  per 
hundredweight  on  49,000  pounds  of  beef  to 
be  $670,  since  the  correct  sum  of  this  alleged 
loss  was  $735,  and  the  actual  total  of  the 
specific  Items  of  damage  alleged  by  appellee 
Is  $1,032.50,  of  which  amount  the  county 
court  was  without  Jurisdiction.  The  Judg- 
ment must  be  reversed. 

[2]  Ordinarily,  the  proper  practice,  In  Cases 
of  this  character,  as  prescribed  by  the  Su- 
preme Court  In  By.  r.  Coal  Co.,  supra,  is  to 
reverse  the  Judgment,  and  remand,  with  in- 
structions  to  the  court  below  to  Aianria^  the 
cause.  Bat  In  Uila  case,  In  his  original  pett 
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tlon  the  plalntiflF  alleged  damages  In  the 
amount  of  $S00,  wUcta  gave  tbe  court  Juris- 
diction. It  was  by  an  amended  petition  that 
the  JnrlsdictloDal  amount  was  exceeded.  The 
defraidant,  by  exception,  and  In  the  motion 
for  new  trial,  raised  the  Jurisdictional  ques- 
tion, but  only  In  the  most  general  terms,  and 
as  the  excess  in  Jurisdictional  amount  was 
hidden  by  miscalculation,  obviously  due  to 
an  Inadvertence,  we  are  not  disposed  to  order 
a  dismissal,  but  only  to  remand,  so  that  the 
plaintifl  below  may  amrad,  If  he  so  desires. 
Tb^s  course  is  authorized  by  the  authorities, 
we  believe.  Ross  v.  Anderson.  1  White  &  W. 
Civ.  Cas.  Ct  App.  S  1032;  Ry.  v.  Barnett. 
27  Tex.  Civ.  App.  498,  66  S.  W.  474;  Brag- 
gina  T.  Holekamp.  68  S.  W.  57;  Burke  v. 
Adoae,  8  Tex.  Civ.  App.  4M,  22  S.  W.  824, 
23  S.  W.  ftl;  Ry.  v.  Hamilton,  108  S.  W. 
1002. 

The  matters  complained  of  by  the  Director 
General  in  the  second  to  seventh  assignments 
of  error  are  not  likely  to  arise  in  another 
trial.  The  statements  under  the  ^hth  to 
fourteenth  assignments  of  error  are  Insuffi- 
cient to  entitle  those  assignments  to  ccmsld- 
eration.  and  the  fifteenth,  complaining  of 
the  Insafficfency  of  the  evidence  to  sajoort 
the  verdict,  becomes  Immaterial. 

[3]  As  stated,  the  plaintiff  dismissed  the 
rUlway  company  from  the  suit  Notvrith- 
Btandlng  this  fact,  however,  the  coort  below 
rendered  Judgment  fixing  a  Hen  against  the 
properties  of  the  railway  company  to  secure 
the  payment  of  the  Judgment  rendered 
against  the  IMrector  General  of  Railroads. 
This  was  error,  of  course.  The  railway  com- 
pany not  being  a  party  to  the  suit,  the  court 
was  without  authority  to  r^der  any  Bort 
of  Judgment  against  it. 

The  Jndgmait  is  leversed,  and  the  canae 
remanded. 


DAVIS  et  ex.  v.  CAMPBCLl^ROOT  LUM- 

BER  CO.    (No.  6374.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
AprU  27, 1021.   Rehearing  Denied 
June  1,  1821.) 

1.  Appeal  and  error  «=»I07I(6)  —  Fidlure  te 
embrace  eedlsputed  facts  In  flndinfls  harm- 
less. 

Feilure  of  trial  court  to  expressly  embrace 
undisputed  facts  in  his  findings,  if  error  at  all, 
was  harmless. 

2.  Fraadeleet  eonveyaeeee  «sp58— leteot  to  de- 
fraud not  eeeeesary. 

If  a  conveyance  of  land  was  voluntary  and 
not  upon  a  consideration  deemed  valuable  In 
law  and  the  grantors  did  not  have  other  proper- 
^  within  state  subject  to  execution  suffident 
to  pay  the  debt,  the  convejance  was  void  un- 
der the  statute,  whether  or  not  it  was  the  in- 
tent of  the  grantor  to  defraud. 


3.  Fraudulent  conveyano0»  «=>220— ImmaterlaJ 
that  oredltor's  note  was  secured  by  ohattal 
mortgage  In  action  to  set  aside  conveyance 
of  land. 

In  action  upon  promissory  note  for  foreclo- 
sure of  attachment  lien  upon  land  dalmed  to 
have  been  fraudulently  conveyed,  it  was  imma- 
terial that  the  note  sued  lipon  was  secured  by 
chattel  mortgagea,  in  tiie  absence  of  a  showing 
that  such  mortgages  gave  any  real  security  for 
the  note  or  that  anything  was  realised  thereon. 

4.  Huskand  and  wife  «=»2S4— Property  aeqeir- 
ed  from  rents  and  revennes  of  wlfe^t  sepa- 
rate property  constltirted  oemminlty. 

Property  paid  for  in  1901  out  of  the  rents 

and  revenues  of  the  separate  property  of  wife 
in  part,  and  joint  earnings  of  herself  and  hus- 
baud,  and  in  part  by  her  children  by  a  prior 
marriage,  constituted  community. 

5.  Husband  and  wtfe  «=»268(2)— Partltlea  did 
not  affect  eommenlty  property  as  against 

creditor. 

Whatever  may  have  been  the  effect  of  a 
voluntary  partition  and  division  of  community 
property  among  children,  wherein  husband  was 
given  a  ctuld's  part  for  bis  share,  and  a  child 
later  acquired  the  land,  as  between  the  parties 
themselves,  it  could  not  have  the  effect  to 
change  the  status  of  the  property  from  com- 
munity to  separate  as  to  creditors  'witfaont  no* 
tice. 

6.  Fraudulent  oonveyanoee  i^76(l)-420  oee- 
sidaratlon  held  nominal. 

A  consideration  of  love  and  affection  end  a 
sum  of  |20  for  land  conveyed  was  merely  a 
nominal  consideration  which  was  not  valuable 
in  law  as  against  a  creditor,  where  it  was  gross- 
ly inwlegnate  fn  proportion  to  the  value  of  the 
land  conveyed. 

Appeal  from  District  Court,  Coryell  Coun- 
ty; J.  H.  Arnold,  Judge. 

Action  by  the  Oampbell-Root  Lumber  Com- 
pany .against  C.  F.  Davis  and  wife.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Affirmed. 

Mean  ft  WatUiu^  of  GatesrUle,  for  ftp- 
pellanta. 

Clay  McCSellan,  of  Gatesvllle,  for  appeUee. 

Findings  of  Fact 

BRADY,  J.  Appellee  sued  upon  a  promis- 
sory note  and  for  foreclosure  of  an  attadi- 
ment  lien  up<m  certain  land,  which  It  was 
claimed  was  conveyed  by  C.  F.  Davis  and,  hla 
wife,  M.  A.  Davis,  the  makers  of  the  note,  to 
Jbs.  C.  Davis,  in  fraud  of  creditors.  It  was 
claimed  that  the  deed  to  Jas.  G.  Davis  was 
void  as  to  plalntlfC,  and  that  Mrs.  M.  A.  Da- 
vis was  liable  on  the  note  because  the  debt 
was  incurred  for  the  benefit  of  her  separate 
property.  Judgm^t  was  rendered  for  the 
full  amount  of  the  note  and  for  foreclosure 
of  the  attachment  lien  upon  so  much  of  the 
property  as  was  found  not  to  be  homestead, 
but  Jud^ent  was  inndered  In  ta.Yor  of  Mrs. 
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M,  A.  DarlH  upon  the  finding  that  the  prop- 
erty was  comnmnity.  The  defenses  are  suf- 
ficiently Indicated  by  the  findings  of  the 
trial  court. 

We  adapt  the  findings  of  fact  made  by  the 
court  below,  which  are  as  follows: 

"(1)  I  find  that  the  defendants,  O.  F.  Davis 
and  M.  A.  Daris,  made,  executed  and  delivered 
to  plaintiff  their  certain  promissory  note  in 
writing  of  the  description  and  under  the  cir- 
cumataoces  in  all  thinsa  aa  set  out  in  plain- 
tiff's original  petition;  that  the  note  is  dated 
the  2Sth  day  of  November,  1916.  is  for  the  sum 
of  $1,061.40,  is  due  and  payable  on  or  before 
October  1,  1917,  to  the  order  of  Campbell-Root 
Lumber  Company,  with  interest  thereon  from 
date  until  paid  at  the  rate  of  10  per  cent  per 
annum,  and  that  the  makers  agree  to  pay  10 
per  cent  additional  on  the  note  and  interest  then 
awing  as  attorneys'  fees  if  the  note  is  placed 
in  the  hands  of  an  attorney,  or  collected  by 
gait,  and  that  the  note  is  signed  by  the  defend- 
ants, O.  r.  Davis  and  M.  A.  Davis. 

"(2)  I  find  that  the  debt  evidenced  by  the 
note  wu  incurred  during  the  years  of  19iM  and 
1909  and  long  prior  to  the  24th  day  of  April, 
1913. 

"(3)  I  find  that  C.  F.  Davis  and  M.  A.  Davis 
are  hushand  and  wife  and  have  been  living  to- 
gether aa  such  for  a  period  of  2d  years  previous 
to  the  filing  of  this  suit 

"(4)  I  find  that  the  debt  evidenced  by  the 
note  sued  on  was  incurred  for  lumber  and  build- 
ing material  bought  by  the  defendants,  C.  F. 
and  H.  A.  Davis,  from  the  plaintiff,  Campbell- 
Boot  lAimber  ComiHUiy,  (or  the  purpose  of 
proving  that  certain  real  estate  described  in 
the  pleading,  but  that  the  reid  estate  ao  im- 
proved did  not  constitute  the  separate  prop- 
erty of  the  defendant  M.  A.  Davis,  and  that  the 
debt  incurred  by  her  was  not  incurred  for  nec- 
essaries for  herself  and  family,  or  under  such 
other  circumstances  as  under  the  laws  of  this 
state  would  render  her  personally  liable  for  the 
debt,  she  being  a  married  woman  at  the  time  it 
was  Incurred. 

"(6>  I  find  that  at  the  time  of  the  marriage 
of  the  defendant  O.  F.  Davis,  witb  the  defend- 
ant M.  A,  Davis,  she,  the  said  M.  A.  Davis, 
then  owned  in  her  separate  right  about  120 
acres  of  the  M.  Draper  survey  and  40  acres  of 
the  C.  S.  Thomas  survey  in  Coryell  county, 
Tex.,  and  that  said  two  defendants  at  once  mov- 
ed upon  said  land  and  have  continuously  since 
said  time  and  do  now  use,  occupy,  and  enjoy 
same  as  a  part  of  their  homestead. 

**(6)  I  find  that  about  the  astb  day  of  No^ 
vember,  1901,  by  a  deed  of  that  date,  record- 
ed In  volume  75,  p.  164,  the  defendants,  C.  F. 
and  M.  A.  Davis,  acquired  about  450  acres  of 
land  in  Coryell  county,  Tex.,  fully  described  in 
paragraph  4,  subdivision  (a)  of  plaintiff's  orig- 
inal petition;  that  the  grantor  in  said  deed  was 
the  Watkins  Land  Company,  and  the  grantee 
Mrs.  M.  A.  Davis,  but  that  said  deed  does  not 
contain  any  recitals  that  the  conveyance  was  to 
the  separate  nec  and  benefit  of  Mrs.  U.  A.  Da- 
vis; tiiat  the  conveyance  was  not  in  fact  so 
made,  but  that  the  land  was  acquired  after  the 
marriage  of  0,  F.  and  M.  A.  Davis  with  the 
community  fuuils  and  became  their  community 
property. 

"(7)  I  find  that  the  lumber  and  building  ma- 


terial for  which  the  debt  herein  sued  on  was 
incurred  was  used  in  the  erection  of  a  residence 
and  other  Improvements  of  a  part  of  tlu  450 
acres  of  laud  hereinabove  last  mentioned,  and 
that  since  the  erection  of  said  improvements  the 
defendants,  C.  F.  and  M.  A.  Davis,  have  resided 
upon  said  land  and  have  used  a  part  of  same, 
Including  the  residence  and  improvements  Just 
mentioned,  in  connection  with  the  IGO  acres 
more  or  less  owned  by  M.  A.  Davis  at  the  date 
of  her  marriage,  as  the  home  of  the  said  C.  F. 
Davis  aDd  H.  A.  Davis,  and  that  tbeir  home- 
stead was  so  constituted  at  the  date  of  the  con- 
veyance of  tiieir  eon,  Jim  Davis,  herein  next 
mentioned. 

"(8)  I  find  that  on  the  24th  day  of  April, 
1913,  by  deed  of  that  date  not  filed  for  record 
until  January  2S,  1918,  defendants,  C.  F.  Da- 
vis and  M,  A.  Davis,  conveyed  to  their  son,  Jim 
Davis,  the  450  acres  of  land  above  mentioned, 
less  311  acres  thereof  theretofore  conveyed  to 
J.  M.  Qray  and  others  by  a  deed  dated  January 
2^  1918,  recorded  in  volume  68,  p.  447.  Deed 
Becords  of  Coryell  County,  Tex.;  that  the  con- 
sideration upon  which  the  conveyance  to  Jim 
Davis  was  made  was  recited  in  the  deed  to  have 
been  $20  cash  in  hand  paid  and  the  love  and 
affection  of  the  defendant,  C.  F.  Davis  and  M. 
A.  Davis,  for  their  son,  Jim  Davis;  that  the 
payment  of  the  $30  in  cash  was  not  the  con- 
sideration inducing  the  conveyance  to  the  said 
Jim  Davis  and  was  not  considered  in  the  agree- 
ment therefor,  but  was  paid  for  the  reason  oidr 
that  the  attomey  preparing  the  deed  snggeated 
the  necessity  for  the  payment  of  a  sum  of  money 
in  order  to  make  the  deed  valid  and  binding; 
that  at  the  time  of  the  conveyance  Jim  Davia 
was  a  minor  and  had  not  been  by  bis  parents 
emancipated  and  given  the  right  to  have  and 
use  his  own  earnings;  that  at  the  time  of  the 
conveyance  the  land  conveyed  was  of  the  rea- 
sonable market  value  of  $15  per  acre;  that  no 
consideration  deemed  valuable  in  law  was  paid 
for  the  conveyance,  but  it  was  a  voluntary  con- 
veyance and  a  gift  of  the  land  conveyed  from 
C.  F.  Davis  and  31.  A.  Davis  to  their  son,  Jim 
Davis. 

"(9)  That  on  April  24,  1913,  the  date  of  the 
conveyance  to  Jim  Davis  aforesaid,  the  defend- 
ant C.  F.  Davis  was  insolvent  and  owned  no 
other  property  in  this  state  subject  to  execu- 
tion sufficient  to  satisfy  his  debts,  and  that 
plaintiff  was  at  such  time  and  had  been  long 
prior  thereto  a  creditor  of  said  C.  F.  Davis  aa 
evidenced  by  the  debt  herein  sued  on. 

"(10)  I  find  that  this  suit  was  filed  on  the 
S6tb  day  of  June,  1919,  and  that  on  this  date 
writ  of  attachment  was  duly  issued  and  was  lev- 
led  on  all  the  lands  hereinabove  mentioned  in- 
cluding the  139  acres  conveyed  to  Jim  Davis  as 
aforesaid. 

"(11)  I  find  that  previous  to  her  marriage  to 
the  defendant  C.  F.  Davis,  M.  A.  Davis  had 
been  married  to  one  Blackwell  and  had  by  him 
eight  children,  some  of  whom  resided  with  the 
defendant  M.  A.  Davis  at  and  after  the  time 
of  her  marriage  to  C.  F.  Davis,  upon  the  lands 
hereinabove  mentioned  as  her  separate  property 
and  found  to  be  the  homestead  of  the  defend- 
ants C.  F.  Davis  and  M.  A.  Davis;  that  it  is 
not  disclosed  by  the  evidence  how  many  chQdrea 
resided  with  her  at  any  particular  time,  but 
that  some  of  the  children  were  with  the  de- 
fendants, U,  A.  Davis  and  O.  F.  Davis,  at  the 
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time  of  the  purchase  «f  the  Umda  from  the 
Watkina  Land  OonqMuir*  above  mentioned,  and 
contributed  bj  their  labor  to  the  growing  and 
cultivatiDg  of  the  crops  on  the  homestead  of 
the  said  C.  F.  Davis  and  M.  A.  Davis,  with  the 
proceeds  of  which  all  of  the  deferred  payments 
to  the  laid  Watkins  Land  CompanT,  set  out  in 
the  conveyance  from  them,  was  made.  Nothing 
of  the  kind  la  pleaded*  bat  defendants  upon  the 
trial  hereof  sought  to  eatabliah  that  an  inter- 
est In  the  land  so  acquired  from  the  Watkina 
I.4uid  Company  was  recogalaed  as  veating  ia 
the  children  of  M.  A.  Davis,  because  they  had 
contribated  by  their  labor  on  the  lands  of  Mrs. 
Davis  to  the  payment  of  the  Watkins  notes; 
that  after  the  conveyance  from  C.  F.  Davis  and 
M.  A.  Davis  to  J.  M.  Gray  and  others  of  the 
311  acres  of  land,  above  mentioned,  the  pro- 
ceeds of  said  sale  was  divided  among  O.  F. 
Davia,  H.  A.  Davis,  and  aaid  ehUdren  in  some 
manner  ezpreaaed  by  the  dafendanta  C.  F.  Da- 
vis and  M.  A,  Davi%  aa  Intended  to  satisfy  the 
claim  of  the  children  and  the  claim  of  G.  F. 
Davis,  and  to  give  M.  A.  Davis  the  remainder 
of  the  land  acquired  from  the  Watkins  Land 
Company,  which  was  afterwards  conveyed  to 
Jim  Davis  as  her  interest  I  find  the  fact  to 
be  that  whatever  sort  of  distribution  was  at- 
tempted to  be  made,  it  was  at  most  but  the 
eonsummatiou  of  a  desire  on  the  part  of  Mrs. 
Davia  to  give  her  ebUdren  the  money  because 
they  had  worked  for  her  and  Mr.  Davis,  and  in 
this  manner  had  helped  them  to  pay  for  the 
land,  and  did  not  change  the  status  of  the  title 
to  the  property. 

"(12)  I  find  that  plaintiff  had  no  notice  ac- 
tual or  constructive  as  to  the  condition  of  the 
property  rights  of  C.  F.  Davia,  M.  A.  Davis, 
Jim  Davis,  and  the  children  of  M.  A.  Davis  by 
her  previona  marriage,  except  that  conveyed  by 
the  records  of  this  county,  and  at  the  time  its 
debt  waa  Incurred  and  at  the  time  of  all  the 
conveyances  aforesaid,  and  at  the  time  of  the 
levy  of  this  attachment  did  not  know  and  was 
not  charged  with  the  knowledge  that  the  lands 
conveyed  to  Jim  Davis  were  other  than  the 
community  property  of  0.  F.  Davis  and  H.  A. 
Davis  aa  on  their  face  and  by  the  record  they 
appeared  to  be. 

"(13)  I  find  tbMt  no  damage^  has  aeenied  to 
the  defendants  in  any  of  the  particulars  alleg- 
ed by  them  in  their  cross-actions  herein.** 

The  trial  court  also  filed  the  foUowioc  con- 
cdusiong  of  law: 

"1.  I  conchide  that  plaintiff  is  entitled  to  re- 
cover of  the  defendant  C.  F.  Davis  the  amount 
of  its  debt  herein,  to  wit,  $1,496.83,  with  inter- 
est at  the  rate  of  10  per  cent  per  annum  from 
the  25th  day  of  June,  1019,  and  all  costs  of  auit. 

"2.  I  conclude  that  the  debt  sued  on  is  not 
such  a  debt  as  under  the  taw  Mrs.  Davis,  whUe 
a  married  woman,  was  permitted  to  make  and 
that  she  is  Dot  bound  thereby. 

"3.  I  conclude  that  the  450  acres  of  land 
aforesaid,  including  that  conveyed  to  Jim  Davis 
by  C.  F.  Davis  and  M.  A.  Davis,  was  acquired 
during  coverture  with  community  funds,  and 
thou^  standing  in  the  name  of  M.  A.  Davis, 
became  and  was  the  community  property  of 
0.  F.  and  M.  A.  Davis  until  the  date  of  their 
conveyance  of  same. 

"4.  I  condvde  that  the  homestead  of  defend- 
ants, 0.  V.  Davii  and  U.  A.  Davia,  had  been 


at  all  timea  herein  mentioned  the  160  acres 
owned  by  M.  A.  Davis  when  she  married  C.  F. 
Davis,  and  tha^  on  the  24th  day  of  April,  1013, 
it  included,  also,  the  resident  and  contiguous 
land  to  the  extent  of  about  40  acres  out  of  the 
land  and  premises  conveyed  to  Jim  Dsvis  on 
that  date  so  that  the  whole  of  the  lands  used 
for  homestead  purposes  would  be  200  acrea. 

"S.  X  conclude  that  the  conveyance  to  Jim  Da- 
vis wai  volnntary  and  wu  a  gift;  that  at 
tbe  time  ^ntlff  was  a  creditor  of  C.  F,  Da- 
vis; that  at  the  time  C.  F.  Davis  was  insol- 
vent and  owned  no  other  property  in  this  state 
subject  to  execution  suQcient  to  satisfy  his 
debts;  and  that  as  to  plaintiff  the  conveyance 
to  Jim  Davis  was  therefore  void,  except  as  to 
that  part  of  the  luid  conveyed  used  by  O.  F. 
and  H.  A.  Davis  for  homeatead  purposes,  being 
tte  40  acres  of  land  more  or  less  last  above 
mentioned. 

"6.  I  conclude  that  aa  between  aU  the  parties 
the  conveyance  to  Jim  Davis  of  said  40  acres 
more  or  less  used  for  homestead  purposes  was 
valid  end  binding,  and  he  is  entitled  to  recover 
the  titie  and  possession  <^  same. 

"7.  I  conclude  that  aa  to  the  189  acres  of  Isnd 
more  or  less  conveyed  to  Jim  Davis  by  O.  F. 
Davis  and  M.  A.  Davis  on  the  24th  day  of 
April,  1013,  less  tbe  40  acres  more  or  less  dedi- 
cated to  homestead  purposes,  plaintiff  U  entitied 
to  a  foreclosure  of  its  attachment  lien  as  the 
same  existed  on  the  26th  day  of  June,  1919,  for 
the  payment  of  its  debt  sued  on  herein. 

"8.  I  conclude  that  the  defendants  ahoold  re- 
cover nothing  en  their  croaa-actions  herein.** 

Opinion. 

[1-8]  Aiypellant  complains  that  the  trial 
court  did  not  Include  In  bis  findings  of  fact 
that  the  note  sued  on  was  secured  by  a  cdiat- 
tel  mortgage  on  50  acres  of  cotton  and  cotton 
seed,  and  that  the  note  of  which  it  was  a 
renewal  was  also  secured  by  a  mortgage  on  a 
grain  crop.  Granting  that  these  focts  were 
ultimate  facts  and  not  mere  evidentiary  ones, 
tiiey  are  undisputed  In  tbe  recwd.  Under  our 
view  at  tbe  law,  the  failure  of  tbe  trial  court 
to  expressly  Mobrace  these  beta  fat  bis  flnd- 
Ings.  if  error  at  all,  was  hannleea.  It  was  not 
shown  that  such  mOTtgages  gave  any  real  se- 
curity for  the  note,  or  tlutt  anythlnc  waa  ra* 
alized  fhereott.  In  tbese  clrcumstancefl.  It  is 
immaterial  that  tbe  note  was  secured  by  diat- 
tel  mortsages.  In  so  fftr  as  It  Is  snggested 
tiiat  tbey  nesatlve  any  Intent  on  tbe  part  of 
appellant  to  defraud  anxUee,  It  may  be  an- 
swered that  tbe  question  does  not  depend  up- 
on the  Intent.  If  the  oonveyance  wa»  volun- 
tary and  not  upt«  a  eoudderatlon  deemed 
valuaUe  In  law,  and  tbe  grantors  did  not  have 
other  property  wltbin  tbt  state  subject  to  «• 
ecntion  sufficient  to  pay  tbe  debt,  tbe  convey- 
ance was  void  under  the  statute.  Neltber  do 
we  see  any  of  tbe  elements  of  estoivel  In  the 
pleadings  or  the  evidence,  nor  any  waiver  by 
appellee  of  Its  right,  l^erefore  we  overrule 
the  aasignmoit  ralslnK  tbese  qnestlniB. 

[4, 1]  It  Is  next  urged  by  appcdiant  that  tbe 
court  erred  In  tiie  eleventh  paragraph  of  tbe 
findings  €X  fact,  wherein  it  waa  found  that 
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(fie  propraty  in  controrersy  wu  tbe  com- 
mnnlty  pn^erty  of  O.  F.  and  H.  A.  Davis, 
becffoee  of  the  partition  and  division  made 
hj  them  and  their  cblldroi  sevetal  months 
before  the  conveyance  to  th^r  boh,  Jas.  O. 
Davis.  We  have  carefully  read  the  testi- 
mony upon  this  Issue,  and  we  thlnfc  the 
proof  was  entirely  Inadequate  to  show  any 
interest  of  Mrs.  H.  A.  Dai^  as  her  separate 
estate,  In  the  property  foreclosed  upon.  The 
proi>erfy  seems  to  have  been  paid  for  out  of 
the  rents  and  revenbes  of  the  separate  pn^ 
erty  of  Mrs.  Davis,  In  part,  and  the  joint 
earnings  of  herself  and  husband,  and,  In  part, 
by  her  children  by  a  prior  marriage.  Under 
the  law  as  it  existed  at  the  time  this  prop- 
erty was  acquired  and  imld  for,  the  rents  and 
revenues  from  the  wife's  separate  property 
constituted  community.  The  joint  labor  aud 
earnings  of  herself  and  husband  were  also 
liiich,  and  the  payment  by  the  children  of  a 
part  of  the  purchase  money  did  not,  under 
the  evidence,  create  any  separate  interest  in 
Mrs.  Davis.  Whatever  may  have  been  the 
effect  of  the  voluntary  partition  and  division 
among  the  children,  wherein  Mr.  Davis  was 
given  a  "child's  part"  for  his  share,  and  Jas. 
C.  Davis  later  acquired  the  land  in  contro- 
rersy,  as  between  the  parties  themselves,  it 
could  not  have  the  effect  to  change  tbe  status 
of  the  property  from  community  to  separate 
as  to  creditors.  Appellee  was,  at  the  date  of 
such  partition  and  of  the  conveyance  to  Jas. 
O.  Davis,  a  creditor  of  C.  F.  Davis,  and  had 
no  knowledge  or  notice  of  the  partition  and 
of  tbe  deed  to  Jas.  C.  Davis  until  after  it  was 
placed  of  record  several  years  subsequently. 
For  these  reasous,  we  conclude  that  tbe  trial 
court  did  not  err  In  finding  that  the  prop- 
erty was  community. 

[I]  Although  perhaps  not  properly  raised 
under  the  assignment,  appellant  urges  the 
projrosltion  that  the  conveyance  to  Jas.  C. 
Davis  was  upon  a  consideration  deemed 
valuable  in  law,  and  was  therefore  not  a  gift 
or  voluntary  conveyance  within  the  purview 
of  the  statute.  This  Is  especially  urged  be- 
cause the  deed  was  made  for  love  and  af- 
fection and  for  the  sum  of  $20,  which  was 
actually  iiald  In  cash  by  the  grantee:  The 
evidence  fully  supimrts  the  trial  court's  flnd- 
Ings  on  this  issue.  It  is  undiluted  that  the 
question  of  a  cash  payment,  or  any  payment 
at  all,  did  not  enter  Into  the  discussion  o£  the 
conveyance,  until  an  attorney  suggested  the 
payment  of  fl  to  make  it  binding.  There- 
upon Jas.  O.  Davis  stated  that  If  it  took  $1 
to  make  the  deed  good,  $20  would  make  It 
better,  and  it  was  for  this  reason  the  latter 
amount  was  recited  aud  was  actually  paid. 
In  view  of  tbe  gross,  inadequacy  of  this  price 
In  proportion  to  the  value  of  the  land  convey- 
ed, we  think  it  was  bat  a  nominal  considera- 
tion. The  conslderatloD  redted  and.  Inducing 
tbe  conveyance  were  not  such  as  are  deemed 


Taluable  In  law  as  to  a  enAitar,  and  t3ie  oon- 
veyance  was  void  under  the  statute. 

All  assignments  have  been  girai  carefnl 
consideration  and  are  overruled.  The  judg- 
ment Is  affirmed. 

Afflzmed. 


BAREFIELD  v.  ALLEN  et  al.  (N«.  1170.) 

(Court  (tf  CSvfi  Appeals  of  Texas.  El  J^uo. 
Mar  6^  1921.) 

Appeal  asd  error  «=»773(4)— Casa  sot  briefed 
aOlrned  la  absence  of  fNadamentai  error. 

Wliere  a  case  has  not  been  briefed,  and  an 
examination  of  tbe  record  fails  to  disclose  any 
error  fundamental  In  its  nature,  tiie  judgment 
of  the  conrt  bdow  will  be  affirmed. 

Appeal   from   District  Court,  Eastland 

County ;  B.  A.  Hill,  Judge. 

Action  betwerai  T.  E.  Barefleld  and  W.  J. 
Allen  and  others.  From  an  adverse  judg- 
ment, the  former  appeals.  Affirmed. 

Slay,  Simos  &  Smith,  of  Fort  Worth,  tsar 
ai^Uant 

Carrigan,  Montg(Hnery,  Britain  A  Morgan, 
of  Wichita  Falls,  Scott,  Brelsford  A  Smith, 
of  Eastland,  and  Lee,  Lomax  ft  Smith,  of 
Fort  Worth,  for  appellees. 

PER  CURIAM,  This  case  has  not  been 
briefed.  An  examination  of  the  record  falls 
to  disclose  any  error  fundamental  In  Ita 
nature.  The  Judgment  li  therefore  afflimed. 


SiNTON  STATE  BANK  v.  TYLER  COMMER- 
CIAL COLLEGE.   (NO.  2424.) 

(Court  of  Otvfl-  Appeals  of  Texas.  Texarkana. 
May  12, 1921.) 

1.  Pleading  «=>lll  —  Plea  of  privilege  priM 
fade  proof  of  right  ta  transfor. 

Under  Vernon's  Ann.  Civ.  St.  Sopp.  1918, 
art  1903,  defendant's  plea  of  privilege  was  pri- 
ma facie  proof  of  its  ri{;tit  to  have  the  ease 
transferred  to  another  county  for  trial. 

2.  Venue  ^ss?— Proof  of  plaintiff  held  not  te 
show  ease  within  exoeptlons  to  venue  statnte. 

In  an  action  by  a  commercial  college  against 
a  bank,  on  which  was  drawn  a  check  given  the 
college  in  payment  for  ita  acholarship  and  sta- 
tionery, where  defendant  bank  filed  plea  of 
privilege  to  be  sued  in  the  county  where  it  bad 
its  office  and  transacted  busineH,  allegationB 
and  proof  by  plaintiff  college  that  its  contract 
with  its  student  was  nuule  In  the  connty  of 
suit,  and  that  by  a  telegraa  sent  to  it  in  audi 
couD^  in  reply  to  one  sent  to  defendant  bank 
tbe  bank  agreed  to  pay  the  check,'  did  not  show 
a  case  within  any  of  the  exceptions  to  Vernon's 
Sayles'  Civ.  St.  art.  1830,  declaring  that  n» 
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perBon  vho  Is  an  inhabitant  of  the  state  shall 
be  BQed  out  of  the  coontj  la  which  he  baa  hia 
domicile. 

Appeal  fnnn  Smith  County  Court;  W.  B. 
Castle,  Jndge. 

Suit  by  the  Tyler  Commercial  College 
ngalnst  the  SInton  State  Bank.  From  a 
Judgment  for  plaintiff,  defoidant  appeals. 
Judgmoit  reversed,  and  canse  remanded, 
with  Instructions. 

One  Gerdes,  Presiding  In  San  Patxldo  comi- 
ty, pnndiased  of  appellee  a  "acbolarshlp"  en- 
tltUng  blm  to  Instructlrai  at  Its  college  In 
Tyler,  In  Smith  county,  and  to  certain  ata- 
tlwery  .for  use  In  connectUm  with  such  in- 
struction. In  payment  for  Uie  scholarship 
and  stationery  Oerdes  offered  appellee  his 
check  for  flSTJSO  In  its  favor  en  the  appel- 
lant bank,  Incorporated  under  the  laws  of 
Texas  and  having  an  aS&oo  and  transacting 
bui^ees  at  ^nttm,  in  said  San  Patricio  ooon- 
ty.  Before  it  accepted  the  check  aroellee 
telegraphed  anpeUant  at  Sinton  to  ascertain 
If  it  would  pay  same,  and  In  reply,  by  a  tele- 
gram  sent  January  19,  1920,  was  assured  It 
would;  but  when  the  chetdc  was  afterwards 
presented  to  It  appellant  refused  to  pay  It, 
assigning  as  a  reason  for  such  refusal  that 
Gerdes  had  In  the  meantime  Instructed  It 
not  to  pay  same.  Appellee  then  sued  appel- 
lant in  a  justice  court  In  Smith  county.  The 
latter  by  a  proper  plea  asserted  a  right  it 
claimed  to  have  the  cause  transferred  to  San 
Fntricio  coun^  for  trial,  in  an  affidavit  con- 
troverting said  plea  appellee  insisted  it  had  a 
right  to  sue  In  Smith  county  by  force  of  the 
twentr-fourth  exception  to  the  general  rule 
prescribed  in  artide  1890^  Vemon'a  Statutes, 
because,  it  alleged,  a  part  of  its  cause  of  ao> 
tion  arose  In  that  county,  and  by  force  of  the 
aeventb  and  ninth  exertions  to  said  artiide, 
because.  It  alleged.  Its  suit  was  founded  im 
fraud  and  treq^sa  committed  in  said  Smith 
county,  In  that  it  was  Induced  by  appellant's 
telegram  deliv»ed  to  It  In  said  county  to 
there  part  with  its  scholarship  and  station- 
ery to  Gerdes.  Appellee's  contention  was  sus- 
tained by  the  Justice  of  the  petu»,  who  onx- 
ruled  appellant's  idea  and  rendered  Judgment 
against  It  In  appellee's  favor  tor  the  sum  It 
sued  tot.  Thermqmn  aniellant  prosecuted  an 
appeal  to  the  coun^  court  of  Smith  county, 
whm  it  renewed  its  Insistence  that  the  cause 
be  transferred  to  San  Patricio  county  for 
trial.  That  court,  however,  also  overruled 
the  plea,  and,  notwithstanding  the  exoepthHi 
ot  appelant  to  Its  action  in  that  respect,  tlie 


notice  appellant  then  gave  of  an  appeal  from 
the  order  overruling  Its  said  plea,  and  \ts  re- 
fusal to  answer  further,  tried  the  cause  on 
Its  merits  and  rendered  Judgment  against  ap- 
pellant in  aK)ellee*8  favor  for  said  sum  of 
¥137.S0.  The  appeal  by  appellant  Is  from 
both  the  order  overruling  Its  plea  of  privilege 
and  the  Judgment  against  it  ou  the  merita 

B.  P.  Prtee,  of  Tyler,  for  appellant 
Brooks  &  Johnacm,  <tf  Tyler,  for  appellee. 

waLLSON,  C.  J.  (after  stating  the  facts  as 
above).  [1,  2]  By  force  of  the  statute  (article 
1903,  Vernon's  1918  Supplement)  the  plea  of 
privilege  was  prima  facie  proof  of  a  right  In 
appellant  to  have  the  case  transferred  to  San 
Patricio  county  for  trial.  In  au  effort  to  dis- 
charge the  burden  which  therefore  rested  up- 
on it  to  show  that  it  was  entitled  to  maintain 
its  suit  in  Smith  county  notwithstanding  said 
plea  (Insurance  Co.  v.  Robinson,  202  S.  W. 
354;  Bank  v.  Sanford,  228  S.  W.  650),  ap- 
pellee made  the  allocations  referred  to  in  the 
statement  above,  and  at  the  hearing  of  the 
^ea  proved  (1)  that  Its  contract  vrith  Gerdes 
was  made  in  Smith  county,  and  (2)  that  by  a 
telegram  sent  to  it  at  Tyler  in  reply  to  one  it 
sent  to  appellant  at  Sinton  the  latter  agreed 
to  pay  the  ched(.  It  is  plain,  we  think,  tliat 
such  proof  did  not  show  the  case  to  be  within 
any  of  the  exceptions  invoked  to  article  1830, 
Vernon*s  Statute,  declaring  that— 

"No  person  who  is  an  Inhabitant  of  this  state 
shall  be  sued  out  of  the  county  in  which  he  has 
his  domicUe." 

The  foundatloD  of  asv^lee's  cause  of  ac- 
tion against  appelant  was  not  fraud  or  tres- 
pass on  its  part,  but  was  its  pranise  to  pay 
tlie  fdieck.  As  that  pnnnise  was  made  in  San 
Patricio  county,  when  aroellant  delivered  the 
telegram  to  the  telegraph  company  at  Sinton 
for  transmission  to  appellee  at  IVIer,  it  is 
clear  no  part  of  app^ee^s  cause  of  action 
against  appellant  arose  In  Smith  county. 
For  anything  appearing  in  the  record  to  tile 
contrary,  fhs  coinectiai  at^iellant  had  vrUh 
the  transactiott  between  tiqpellee  and  Gerdes 
was  not  other  than  the  sending  of  that  tele- 
gram in  reply  to  the  one  appellee  sent  it 

The  Judgment  will  be  reversed,  and  the 
cause  wlU  be  remanded,  with  instructions  to 
the  court  bdow  to  order  the  cause  trans- 
ferred to  the  Justice  court  of  precinct  No.  1, 
San  Patrldo  county,  for  trial,  as  provided  in 
artide  1888,  Vernon's  Statutes.   McKay  v. 

Kinrcoiuo  Ob.,  228  a  w.  eei. 
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PRIDDY  «C  at.  V.  CHILDER8.    (No.  1759.) 

(Court  of  CMvh  Appeals  of  Texai.  AmariUo. 
Harcli  80,  1921.   On  Second  Motion 
for  RefaeariDg  Jane  1, 1021.) 

On  Motion  for  Rehearing. 

1.  AppMl  and  error  9s>263(3)— Refmal  of  re- 
qaeited  ehanio  lOt  fanduiMrtal  •rror  ro- 
vlowaMo  iB  absence  af  axeeption. 

An  asugnment,  "The  conrt  committed  ma- 
terial error  in  failing  and  refusing  to  give  to 
the  Jury  defendant's  epecial  regaested  peremp- 
tory inatructioQ  to  find  for  the  defendants,  "did 
not  present  fondamental  error,  so  that  it  could 
be  considered  in  the  absence  of  an  exception, 
and  on  failure  to  present  by  bill  of  exceptions, 
where  it  would  require  the  court  in  its  consid- 
eration to  look  to  the  evidence  and  statement 
of  facts. 

2.  Appeal  and  error  «=^730(l)  —  Requested 
charge  held  lot  In  fact  a  charae  nqulring 
mnsideration  under  general  assfgnnient  of 
arror. 

A  requested  charge,  "You  are  instructed 
that  tho  evidence  introduced  in  this  cue  is  in- 
sufficient to  sustain  a  verdict  for  the  plaintiff, 
and  yon  will  therefore  find  for  the  dafmdaiUa 
and  so  say  by  your  verdict,"  is  not  in  fact  n 
charge,  and,  not  presenting  fundamental  error, 
an  assignment  that  the  court  erred  in  refnsing 
to  ^ve  "defendant's  special  requested  peremp- 
tory instruction  to  find  for  the  defendants"  was 
too  general  to  entitle  it  to  consideration. 

8.  Apptti  and  error  ^742(5)— Proposition 
held  nat  ta  onra  dafaet  la  too  genaral  asnlgn* 
nnaL 

A  pr<q}onitIo&  ft^owing  a  too  general  es- 
rignment  that  the  court  erred  In  refusing  de- 
fendant's regaested  peremptory  instruction  that, 
**lf  the  evidence  introduced  on  the  trial  is  in- 
sufficient under  any  theory  of  the  case  to  sue* 
tain  a  verdict  for  the  plaintiff,  the  court  should 
on  request  of  the  defendants  give  peremptory 
instructions  to  the  jury  to  find  for  the  defend- 
ants, and  a  refusal  to  give  such  requested  in- 
stmction  In  such  error  as  will  regnlre  a  reversal 
of  the  case  on  appeal,**  did  not  aped^  wherein 
the  evidence  was  hasvfitcient  and  did  not  core 
the  defect  in  tiie  assignment. 

4.  Judgment   <S=>238  —  Recovery  authorized 
agiUnst  one  under  allegation  that  two  parties 
to  contract  made  promise. 
When  plaintiff  alleges  that  two  parties  to  a 
cMitract  made  bim  a  promise,  although  under 
the  rule  at  common  law  an  to  Joint  and  sever- 
al contracts  that  is  a  joint  promise,  yet  the 
allegation  necessarily  means  that  each  of  them 
promised,  and.  although  he  has  alleged  the 
promise  of  the  two,  he  can  recover  against  one 
upon  proof  that  he  promised,  although  he  fails 
to  prove  the  promise  of  the  other. 

6.  Appeal  and  error  9=9731(1),  742(6)  —  As- 
signment of  error  to  verdict  should  he  fol- 
lowed by  proposition,  and  held  too  general  to 
be  oonsldsred. 

An  assignment  of  error  that  "the  verdict  of 
the  jury  is  contrary  to  tlie  evidence  and  the  law  [ 


In  the  case"  shoald  be  followed  by  appropriate 
proposition  or  statement  and  la  too  general  to 
be  considered. 

6.  Appaal  aad  arrar  «s»78l(5),  742(6)— As- 
signment of  error  to  snfflden^qr  of  nvldeaoa 
should  be  followed  by  proposltioa,  and  bold 
too  lenoral  to  be  considered. 

An  assignment  of  error  that  "the  evidence 
introduced  on  the  trial  of  thia  case  Is  wholly  In- 
sufficient to  sustain  the  verdict  oi  the  jury," 
should  be  followed  by  an  appropriate  proposi- 
tion or  statement  and  ia  too  general  to  be  con- 
sidered. 

7.  Trial  ^352(1)— Special  Issaoa  held  aat  afc- 

Jertlonahle  as  Invading  province  of  Jnry, 
In  action  h;-  broker  to  recover  commissions 
for  furnishing  purchaser  for  oil  and  gas  lease, 
court  did  not  err  in  submittiiig  special  issues 
as  to  whether  defendant  bad  revised  the  price 
of  the  lease  at  the  time  the  plaintiff  brought 
the  prospective  pnrcbaaer  to  Ma  office,  and 
whether  he  did  not  revise  the  price  aiFter  p1^- 
tiff  brought  the  purchaser  there,  an  againat  an 
objection  that  the  said  issue  was  a  comment 
by  the  court  upon  the  weight  of  the  testimony 
and  invaded  the  province  of  the  jury  in  that  it 
unduly  emphasized  a  particular  part  of  defend- 
ant's testimony. 

On  Second  Motion  for  Rehearing. 

8.  Trial  «=>l3ft(3)  —  Peremptery  Instnietlon 
properly  denied  where  evidenoo  snfflclent  as 
to  one  of  two  defendants. 

Where  there  were  two  defendants,  and 
plaintiff's  right  to  recover  of  them  rested  upon 
different  grounds  and  was  attempted  to  be  sus- 
tained by  proof  of  different  facts,  the  court 
properly  refused  to  give  peremptory  Instruc- 
tion in  favor  of  defendants  if  he  thought  tfaa 
evidence  was  safBefant  to  saatala  the  Jndgment 
as  to  one  of  them. 

Appeal  tram  DIntrict  Oonrt;  WlcUta  Camt' 
ty ;  Edgar  Scarry,  Jiidg& 

Suit  by  F.  T.  ChUders  against  W.  M.  Prid- 
dy  and  anotber.  Judgment  for  plaindfT,  and 
defendants  appeaL  Affirmed. 

Martin  *  Onaal.  of  Wkblta  FaUa,  tor  Bp- 
pdianta. 

Harvey  Harrla,  of  Wlcblta  Fails  (Thelbert 
Martlii,  ot  Aoatln,  on  the  Iwtef),  frar  aiq;wUee. 

On  Motion  for  Rehearing. 

HALL,  J.  Appellee  Chllders,.  a  real  estate 
broker,  sued  W.  M.  Prlddy  and  Del  S.  Brash- 
er, to  recover  commissions  alleged  to  be  due 
him  under  a  contract  made  with  appellants 
for  the  sale  ot  a  certain  oil  and  gas  lease  of 
a  tract  of  land  In  Wichita  county.  Appel- 
lee alleged  in  substance  that  on  or  about 
the  26th  day  of  April,  1919,  the  defendants 
listed  with  bim  for  sale  an  oil  and  gas  lease 
on  certain  premises  described  In  his  parti- 
tion, at  $5,000  per  acre,  cash,  agreeing  to  pay 
him  a  commission  of  10  per  cent ;  that  on  or 
1  about  that  date  he  procured  purchasers  who 
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'were  ready,  wUUng,  and  able  to  take  the 
lease  at  the  price  and  upm  the  tenna  given; 
and  that  the  defendanta  failed  and  refused 
to  comply  with  the  contract  by  assigning  the 
lease.  AiqiellaDtB  answered  by  general  de- 
mnirer  and  gausnl  denial.  Appdlae  filed 
fala  first  sumtlemental  petiUra,  allying  ttiat 
he  obtained  a  confirmation  of  the  price  per 
acre  coly  a  moments  before  the  par- 
chasen  were  carried  to  the  defendant's  place 
ct  bu^ess :  that  said  conflrmatlon  was  gir- 
en  by  the  de^dant  Brasher  at  Friddy's 
place  of  husliiesa;  and  that  Brasher  was  act- 
ing for  himself  and  Prlddy.  The  case  was 
submitted  to  the  Jory  upon  special  lasues,  and 
the  Jury  found  in  effect  that  Brasher  (1)  had 
an  Interest  in  the  lease;  (2)  that  such  inter- 
est was  Vi«a  of  the  profits  of  sale;  (S)  that 
Brasher  was  authorized  by  Priddy  to  place 
the  property  with  plaintiff  for  sale  at  $5,000 
jfer  acre;  (4)  Oiat  Prlddy  had  not  revised  the 
price  ot  the  lease  at  the  time  the  plaintiff 
brought  the  prospective  purchasers  to  his  of- 
fice; and  (!9  that  he  did  not  revise  the  price 
nntU  after  plaintiff  hrooght  the  porchasers 
there. 

[1,  SI  In  the  orl^al  oplnlm  we  considered 
the  first  aasigDment  of  error  tmder  the  mis- 
taken Impression  that  It  presented  funda- 
mental error.  TTpon  recoDSideratlon,  we  have 
concluded  that  It  does  not  The  first  assign- 
ment of  error  Is: 

"The  covt  committed  material  wror  is  fafl- 
tog  and  refasiaf  to  give  to  the  jary  defendsnt's 
■pedal  requested  peremptory  Instruction  to  find 
for  the  defendants.** 

The  Instroctlon  Is  as  fbUows: 

*^ou  are  instructed  that  the  evidence  latro- 
dnced  in  this  case  ia  losiifficient  to  austain  a 
verdict  for  the  plaintiff,  and  you  will  therefore 
find  for  the  defendants  and  so  say  by  your  ver- 
diet** 

Tbe  natation  made  by  the  ooort  on  this  le- 
aneat  la: 

"Presented  to  counsd  (or  plaintiff  tnd  the 
court  before  tbe  court  read  his  main  diarge  to 
the  Jury,  and  is  by  the  court  refaaed." 

The  court's  actlfm  In  refusing  this  request 
was  not  ^oepted  to,  nor  la  It  presented  here 
by  any  bill  of  exoq;iUon»  The  ass^nment 
does  not  pres«at  fundamental  error,  because 
it  requires  this  court.  In  its  consideration,  to 
look  to  the  evidence  and  the  st^ment  of 
facts.  The  Supreme  Court  held  In  Houston 
Oil  Co.  of  Texas  v.  Kimball,  103  Tex.  M.  122 
SL  W.  633,  tbftt  an  asslcnment  of  error  which 
requires  the  appellate  court,  to  look  Into  the 
record  and  ccmslder  the  eridoice  does  not 
presmt  fundamental  error.  In  the  case  of 
Walker  et  al.  t.  Haley  (Sup.)  214  S.  W.  206. 
the  court  held  thnt  such  an  Instruction  "Is 
not  a  'diarge'  at  all,  *  *  *  but  only  the 
meana  of  giving  effect  to  the  sustaining  of  a 
demurrer  to  tbe  evidence,  and  whldh*  If  er- 
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nmeouB  at  all.  Is  so,  net  because  of  any  de- 
fect In  the  direction,  but  because  of  the 
court's  mtetaken  view  as  to  the  effect  of  the 
proof."  See,  also^  Sbumaker  v.  Byrd  (Bup^) 
216  8.  W.  882.  Since  the  requested  diarge  Is 
in  ftict  not  a  charge,  and  does  not  present 
fundamental  error,  our  conclusion  Is  the  a»- 
signment  Is  too  general  to  entitle  It  to  con- 
sideration. 

[3]  The  first  proposition  following  the  as- 
signment to  appellants'  brief  Is: 

"If  the  evidence  introduced  on  the  trial  is 
insufficient  under  any  theory  of  the  case  to 
sustain  a  verdict  for  the  plaintiff,  the  eonrt 
should,  upon  request  of  the  defendants,  give 
peremptory  instructions  to  the  Jury  to  find  for 
the  defendants,  and  a  refusal  to  give  such  re- 
quested lostniction  is  such  error  as  will  re- 
quire a  reversal  of  the  case  on  appeal." 

This  pn^MMltion  does  not  specify  trhereln 
the  evidence  is  insuffidrat  and  does  cure  the 
def^  In  the  assignment 

[4]  Hie  second  pK^iotitlon  under  the  first 
assignment  Is: 

"An  averment  by  ptaintUf  of  joint  employ* 
ment  of  him  as  a  broker  by  two  defendants  to 
procure  a  purchaser  for  an  oil  and  gas  lease 
fa  not  sustained  by  proof  of  emi^oynieat  of  blm 
by  only  one  defendant,  which  employment  Is 
not  participated  In  by  the  other  defendant,  and 
such  variance  is  fatal  where  en  Instructed  ver- 
dict is  requested  by  defendants." 

If  this  proposition  could  be  considered,  the 
contention  therein  could  no^  be  snstRlned,  be- 
cause In  the  case  of  McDonald  v.  Cablness, 
100  Tex.  out,  102  S.  W.  721.  Which  Is  a  suit 
In  many  respects  Antlar  to  this.  Jvdge 
Oalnes  satd: 

"A  plaintiff  need  not  prove  all  his  allegations; 
It  ii  sufficient  if  he  prove  enou^rh  of  them  to 
make  a  ease.  Wtitn  a  plaintiff  alleges  that  two 
parties  to  a  contract  made  him  a  promise,  al- 
though under  the  rule  at  common  law  aa  to 
joint  and  several  contracts,  that  ia  a  joint  prom- 
ise, yet  the  allegation  neceasarily  means  that 
each  of  them  promised.  Hence  we  see  no  good 
reason  why,  although  he  has  alleged  the  prom- 
ise of  tbn  two,  he  could  ont  recover  against 
one  upon  proof  that  he  prondee^  although  he 
may  Wl  to  prove  tha  promise  of  the  other.** 

See,  also,  Negodadon  Agrfoola  y  Ganadera 
de  San  Enrique,  8.  A.,  v.  Love,  220  S.  W.  224. 
(»). 

The  assignment  Is  therefore  overruled. 
[1]  The  second  aBslgnment  Is: 

"The  verdict  of  the  jory  is  contrary  to  the 
evidence  and  tha  law  in  this  case." 

[t]  The  third  assignment  Is; 

"Tbe  evidence  introduced  on  the  trial  of  this 
ease  is  wholly  insnffldent  to  sustain  the  verdict 
of  the  jury." 

Neither  of  these  assignments  Is  followed 
by  an  approprlata  proposition  or  statemeot, 
and  they  are  too  geoeral  to  be  consldned. 
[7]  The  fourth  assignment  Is: 


Digitized  by  Google 


174 


231  SOUTHWESTERN  RBPOBTEB 


"Because  the  coort  committed  -material  er- 
ror in  charts  the  jury  special  issues  Noa.  4 
and  6v  in  the  conrf  ■  'main  charge,  wherein  the 
conrt  emphasized  the  lact  of  the  defendant 
Priddy  having  changed  his  price  on  the  lease 
described  in  plaiDtiS**  petition,  and  the  said  ia- 
sue  was  a  comment  hj  the  conrt  opon  the 
weight  of  the  testimony  and  invaded  the  proT- 
ince  of  the  jnry,  and  for  the  farther  reason 
said  issue  undidy  emphasized  that  particular 
part  of  the  defendant's  testimony  and  caused 
the  jury  to  believe  that  the  court  was  of  the 
opinion  that  the  defendant  Priddy  changed  the 
price  of  said  lease  after  Brooks,  Morrison,  and 
Knight  came  to  hfa  office  and  had  notified  him 
of  t^eir  desire  to  purchase  said  lease." 

We  think  these  issues  were  properly  sub- 
mitted and  are  not  subject  to  the  objections 
set  oat  In  the  asBlgmnent. 

No  reTeraibte  error  being  pointed  cat,  the 
original  opinion  Is  vitiidrawn,  and  the  jndg- 
ment  ftfflnned. 

On  Second  Motion  for  Behearlng. 

[I]  We  agree  with  app^lants'  counsel  that 
there  Is  considerable  confusion  with  refer- 
ence to  the  right  to  appeal  and  assign  error 
upon  the  action  of  the  trial  court  In  giving 
or  refusing  &  peremptory  Instruction  when 
the  request  is  based  upon  the  sufficiency  or 
Insufficiency  of  the  evidence;  but  since  the 
request  made  by  appellant  In  this  case  Is  not 
a  "charge,"  as  decided  by  the  Supreme  Court 
In  Walker  et  al.  v.  Haley,  214  S.  W.  295,  the 
matter  must  be  properly  presented  In  this 
cc.urt  before  it  Is  «ititled  to  consideration. 
The  request  made  by  appellant  is  as  follows: 

"Gentlemen  of  the  jury,  you  are  ' instructed 
that  the  evidence  introduced  in  this  case  is  in- 
sufficient to  sustain  a  verdict  for  the  plaintiff, 
and  yon  will  therefore  find  for  the  defendants 
and  BO  say  by  your  Terdiet.'* 

There  were  two  def«idants  In  the  case, 
and  plalntUTs  right  to  recover  of  them  rested 
upon  different  grounds  and  was  attempted  to 
be  sustained  by  proof  of  different  facts.  If 
the  court  tbout^t  the  evidence  was  sufficient 
to  sustain  the  Judgment  as  to  one  d^endant 
and  not  as  to  the  other,  It  would  have  been 
Improper  to  grant  tihe  request. 

The  second  motion  toe  rehearing  Is  OTra> 
ruled. 


SOLOMON  V.  SCHWARTZ  BROS.  &  CO. 
(No.  6S70.) 

(Court  of  Civil  Appeals  of  Texas.  San  An- 
tonio. May  18,  1921.) 

Sales  ^»l7j^Purchaaer    oonid    not  oencel 
Items  ef  order  and  thaa  sue  for  noRdellver>. 

Bayer  under  contract  could  not  cancel  cer- 
tain items  of  his  order  and  then  sue  for  dam- 
Hgos  for  failure  to  deliver  such  Items. 


Appeal  fnmi  Maverick  Goun^  Coort;  W. 
A.  Bonnet,  Judge. 

Suit  hy  L.  Solomon  against  Schwartz  Bros. 
&  Co.  Judgment  for  defendants,  and  plain- 
tiff appeals.  Aflbrmed. 

Sanford  &  Wt^t,  of  Eagle  Pass,  for  ap- 
pellant. 

Ben  y.  ^big,  of  Eagle  FaaSr  fw  appellees. 

FLT,  C.  J.  llils  Is  a  suit  for  damages  In 
the  sum  of  $547.50,  alleged  to  have  accmed 
by  reason  of  the  breach  of  a  contract  to  de- 
liver certain  goods  on  or  before  July  1,  1919, 
instituted  by  appellant  against  appellees. 
There  was  really  but  one  Issue,  and  that  was 
as  to  whether  there  was  a  contract  made  by 
and  between  the  parties  for  the  delivery  of 
certain  goods  on  or  before  July  1,  1919,  and 
on  that  issue  the  jury  found  there  was  no 
such  contract,  and  judgment  was  rendered 
that  appeUant  take  nothing  by  his  suit,  and 
that  appellees  recover  of  appellant  the  sum 
of  $363.22  which  he  admitted  he  owed  them 
in  payment  for  certain  merchandise. 

The  evidence  was  confllctliig  as  to  what 
the  contract  was  between  the  parties,  appel- 
lant swearing  that  the  goods  were  to  be  de- 
livered on  or  before  July  1,  and  appellees* 
testimony  showing  they  were  to  be  delivered 
as  they  could  get  them,  ^e  jury  decided 
in  favor  of  appellees,  as  they  well  might  do 
in  view  of  the  contradictory  statements  made 
by  app^ant,  and  tbe  unsatisfactory  evi- 
dence he  gave.  ^Qiere  Is  no  force  or  merit  in 
the  contentiims  of  appellant,  and  his  only 
assignment  is  OTwrnled. 

There  was  no  unreasonable  delay  in  filling 
the  order,  and  the  authorlUea  as  to  what' con- 
stitutes mirea8<nuible.  delay,  cited  by  app^ 
lant,  are  baaed  (m  the  facta  of  eadi  case,  and 
cannot  be  dedslTe  en  the  facts  of  this  case. 
The  evidence  of  appelteea,  which  was  credited 
the  jury,  ahowa  that  Qiere  was  never  any 
positive  understanding  that  the  merdundlse 
was  to  be  delivered  on  July  1,  1919.  Appe- 
lant by  hU  acts  waived  an  agreement  to  de- 
liver by  July  1,  If  such  agreement  had  been 
made.  He  contradicted  himself  flatly  at  dlf- 
ferrat  times  In  his  testimony.  When  it  suited 
him  he  canceled  an  item  In  the  order  made  fay 
him,  and  then  sued  for  damages  for  falltire 
to  d^ver  Oiat  very  item.  He  seemed  to 
think  that  the  order  ma  not  Mndlng  ou  him 
as  to  certahi  artldea  he  had  ordered,  and 
yet  he  demands  strict  enforcement  of  the 
order  so  far  as  appellees  are  omcemed.  He 
admitted  that  arane  of  the  goods  were  to  be 
delivered  July  1,  and  some  July  iS.  Tbs 
order  had  written  or  printed  on  It: 

"This  order  is  taken  subject  to  delay  in  de- 
livery and  to  reduction  in  quantity,  in  whole  or 
in  part,  if  the  commercial  production  of  the 
mills  or  manufacturers  is  curtailed  or  inter- 
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fared  with  thronsh  war.  or  embuso  w  tv  sor- 
•mment  act  or  leqairementi." 

The  case  was  purely  one  of  fact,  and  prop- 
erly submitted  to  tbe  Jury. 
l%e  Judgment  Is  afflxmiad. 


LANDA  It  ml,  V.  F.  S.  AINSA  CO,  iMh 

(No.  1231.) 

(Court  of  Civil  Appeals  of  Tezaa.  El  Paao. 
Maj  12,  1921.  Bebearing  Denied 
Jtine  2,  IseSL) 

1.  Veiue  «=37— Action  for  breai^i  of  written 
ooBtraot  properiy  brouaht  In  ooun^  In  whioh 
it  was  perfomable. 

Seller's  action  for  breach  of  a  written  con- 
tract bj  which  seller  had  sold  goods  to  be 
shipped  to  specified  city  was  properly  brought 
in  the  conn^  in  which  such  city  was  situated 
under  Bev.  St  1911,  art  1830,'*Bubd.  G;  the 
contract  being  performable  in  such  county. 

2.  Veaae  <93»l6!/'2— CHse  of  aotlsn  properly 
Joined  with  another  reoardless  of  whether 
venae  was  properly  laid  In  ooanty  la  whlob 
action  on  othsr  muse  of  action  was  prop- 
erly brought. 

Seller's  caose  of  action  for  breach  of  a 
sale's  contract  was  properly  Joined  with  cause 
of  action  for  breach  of  a  similar  contract,  in 
order  to  avoid  a  multiplicity  of  suits,  regard* 
less  of  whether  venue  as  to  former  contract 
was  properly  laid  in  the  county  in  which  the 
action  for  breach  of  latter  contract  was  prop- 
erly brought  - 

Appeal  from  District  Court,  M  Paso  Ooun- 
ty;  Ballard  Coldwell,  Judge. 

Action  by  the  F.  S.  Aiima  Company,  In- 
corporated, against  Harry  Landa  and  oth- 
ers. From  an  order  overruling  plea  of  priv- 
ilege filed  by  defendants  to  be  sued  in  the 
county  of  their  residency  they  appeaL  Af- 
flrmed. 

Beat],  Kemp  &  Nagle,  of  EI  Paso,  for  ap- 
pellants. 

Dyer,  Croom  &  Jones,  of  El  Paso,  for  ap- 
pdlee. 

HIGOINS,  J.  This  Is  an  appeal  from  an 
order  overruling  a  plea  of  privilege  filed  by 
appellants  to  be  sued  In  (jomal  county  where 
they  reside.  There  were  several  defendants 
who  were  partners  and  engaged  in  business 
at  New  Braunfels  In  said  county,  under  tbe 
firm  name  of  Jos.  Landa.  The  material 
facts  are  undisputed  and  are  as  follows: 

The  parties  entered  Into  and  signed  a 
memorandum  ot  the  sale  of  certain  flour, 
the  material  portions  whereof  read ; 
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**Jose^    Landa,    Mew    Braunfels,  Texas 
seU(s),  and  F.  S.  Ainsa  Co.  buy(s),  the  fol- 
lowing commodities,  on  the  terms  and  condi- 
tions stated  herein: 
Time  of  shipment,  within  six^  days. 
Destination,  El  Paso,  Texas. 
Routing,  seller's  option. 

Terms  of  payment,  cash.        Draft,  with  biU 

of  lading  attached,  througi^— Bank  of  : 

Prices  in  this  contract  are  for  delivery  to  car- 
rier at  shipping  point,  with  freight  allowed  to 
El  Paso,  Tex,,  on  basis  freight  rate  in  effect  on 
date  of  sale.   *   *  • 

"Invoices  against  this  contract  are  payaUe  in 
New  Braunfels,  Tex.,  with  interest  at  the  rate 
of  8  per  cent,  per  annum  after  maturity." 

The  flour  was  shipped  from  New  Biaun- 
fels.  The  blU  of  lading  consigned  the  same 
to  order  of  Jos.  Landa,  destination  EH  Paso^ 
Tex.,  notify  F.  S.  Ainsa  Co. 

To  cover  tbe  purchase  price  Landa  drew 
a  sight  draft  on  F.  B.  Ainsa  Cmnpany  and 
attach§d  the  bill  of  lading  thereto.  The 
draft  and  bill  were  sent  to  an  El  Paso  bank 
and  taken  up  by  ai^llee.  The  flour  was 
then  delivered  to  appellee,  and  it  was  alleged 
that  same  was  wormy,  weevU  infested,  had 
a  bad  odor,  and  Inferior  to  the  sample  upon 
which  the  sale  was  made.  This  suit  was  to 
recover  damages  sustained  by  the  failure  to 
deliver  flour  conforming  to  sample. 

[1]  Under  the  authorities,  tbe  memoran- 
dum of  sale  and  the  bill  of  lading  when  tak- 
en up  by  appellee  obligated  appellants  to 
deliver  the  fiour  In  El  Paso  county.  The  ob- 
ligation being  in  writing  and  performable  In 
EI  Paso  county,  a  suit  for  damages  for  its 
breach  may  6e  maintained  in  that  oounty 
under  subdivision  5,  art  1880,  R.  S.  Seley  r. 
WiHIams,  20  Tex.  Olr,  App.  40tS,  BO  S.  W. 
399;  Peoples  Ice  ie  Mfg.  Oo.  v.  Interstate 
Cotton  Oil  Ref.  Co.,  182  S.  W.  11«8;  Oal- 
lender,  Holder  &  Co.  v.  Short,  34  Tex.  C^v. 
App.  364,  78  S.  W.  368 ;  Etarragh  v.  O'Con- 
nor, 69  S.  W.  844:  CecU  v.  Fox,  208  8.  W. 
954 ;  Gaddy  v.  Smith,  116  S.  W.  164 ;  BeU 
County  00.  t.  Oox,  83  T^.  (Mv.  App.  292, 
76  S.  W.  607;  Harris  ▼.  Salvato,  ITS  S.  W, 
802. 

The  two  cases  cited  by  appellants  are  not 
in  point.  In  our  opinion  tbey  are  clearly 
distinguishable. 

rZ]  In  the  suit  appellee  also  sought  to  re- 
cover damages  for  the  breach  of  another  con- 
tract for  the  sale  of  fiour  which  contract 
was  made  about  titie  same  time  as  the  one 
above  discussed.  Venue  In  El  Paso  county 
as  to  tbe  cause  of  action  upon  this  latter 
contract  Is  not  so  clearly  shown  by  the  evi- 
dence, but  in  order  to  avoid  a  multiplicity 
of  suits  it  was  proper  to  embrace  the  suit 
thereon  in  this  action.  Mlddlebroob  v.  Brad- 
ley Mfg.  Cb.,  86  Tex.  706.  26  S.  W.  935. 

Affirmed. 
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DOOL  V.  CITY  OF  WACO  st  al.  (No.  9942.) 

(Oolirt  «f  Givil  Appeals  of  Texai.  Aiutiii. 
April  27.  1921.) 

Master  asd  ssrvaat  «s»28«(40)— NsgligMoa  li 
waralifl  of  dugsr  of  oslng  tfvfoeHvo  fuses 
l«  txplodliig  i^oaMlto  Jield  for  Jury. 
In  an  action  against  a  city  for  persooal  in- 
juries receivetl  from  the  delayed  explosion  of 
a  stick  of  djnunite  in  a  sewer  ditch  hems  con- 
structed hy  the  city,  where  it  appeared  that 
defendant  had  failed  to  warn  plaintiff  against 
additional  danger  involved  in  the  nse  of  de- 
fective fuses,  evidence  held  to  require  the  sub- 
mission of  the  question  to  the  Jar;. 

AK>eal  firom  District  Coart,  UeLeunan 
Omnty;   Erwln  J.  Clark,  Judge. 

Action  by  J.  O.  Dool  against  tbe  City  of 
Waco  and  otbers.  Judgment  for  defeidants 
on  a  directed  verdict^  and  plaintiff  appeals. 
Beversed  and  remanded. 

Alva  Bi^an,  Oea  W.  Barcus,  and  Jobn 
Maxwell,  all  of  Waco,  for  appellant. 

Street,  WSlIls  ft  Coston,  of  Waoo,  tor  ap- 
Itellees. 

KEY,  O.  J.  This  Is  a  damage  suit  brought 
by  appellant  against  appellee  city  of  Waoo 
for  injuries  alleged  to  have  been  received 
by  the  plaintiff  on  account  of  the  delayed 
explosion  of  a  sdck  of  dynamite.  In  a  sewer 
ditch  which  was  being  constructed  by  the 
city.  After  bearing  the  testimony,  the  trial 
court  Instructed  a  verdict  for  the  defendant ; 
and  the  plaintiff  has  appealed  and  assigns 
error  against  that  Instruction. 

Counsel  for  appellee  make  the  contention 
that  the  undisputed  evidence  shows  that  the 
plaintiff's  injuries  resulted  proximately  and 
solely  from  bis  own  negligence,  and  there- 
fore the  city  of  Waoo  Is  not  liable,  although 
it  Is  subject  to  the  Employers'  Liability  Act 
(Vernon's  Sayles'  Ann.  (?lv.  St  1914,  arts. 
6246h-6240zzzz),  and  tber^ore  cut  off  from 
pleading  contributory  negligence  as  a  de- 
fense. In  other  words,  the  contention  is 
that,  notwithstanding  the  act  referred  to.  If 
the  defendant  was  guilty  of  negligence 
charged  by  the  plaintiff,  on  account  of  its 
fulhire  to  properly  warn  him,  and  on  account 
of  'the  use  of  a  defective  fuse,  nevertheless, 
if  the  testimony  given  by  the  plaintiff  shows, 
8s  contended  by  appellee's  counsel,  that  the 
plaintiff  was  fully  aware  of  aU  of  the  risks 
ai\d  dan(;er  in  which  he  placed  himself,  and 
did  so  voluntarily,  then  the  proximate  cause 
of  tbe  Injury  was  not  the  defendant's  negll- 
fjence,  but  the  negligence  of  the  plaintiff  in 
pursuing  the  course  he  did. 


The  correctness  of  the  proposition  asserted 
may  be  conceded,  but  It  does  not  apply  tq 
all  the  aspects  of  this  case.  Among  otbet 
things,  tbe  plaintiff  testified  as  follows: 

"Prior  to  the  time  that  I  went  to  work  asing 
tfas  dynamite  out  there  on  that  ditch,  I  had 
never  had  any  experience  in  handling  dynamite. 
I  reckon  that  tlie  dynamite  was  about  0  indwo 
under  the  ground,  and  there  was  Mbmt  18 
Inches  of  fuse  on  the  outside.  They  was  all 
about  the  same  distance  in  the  ground,  and 
about  the  same  length.  I  don't  know  why  that 
one  fnfie  would  not  light  easily.  I  lighted  three 
of  them,  and  was  trying  to  light  the  fourth  one. 
I  lit  the  three  of  them  without  any  trouble,  but 
when  I  got  to  the  fourth  one,  I  kept  trying  to 
light  It  three  or  four  times,  and  it  wouldn't 
catch  easily,  and  these  others  had  bomed  down 
8  or  10  inches,  and  I  got  oat,  thinking  that 
the  fourth  one  wasn't  on  fire.  I  didn't  know 
that  it  was  on  fire,  but  when  I  got  back  to  the 
ditch  It  was  on  fire.  In  addition  to  these  four 
fuses  that  I  Iiave  been  testifying  about,  there 
were  about  four  others  in  that  ditch-~some- 
thing  like  that.  I  did  not  know  at  that  time 
that  sometim^  fuses  would  bum  slow— that  is, 
that  some  fuses  wonld  bom  slow  and  others 
fast,  and  I  didn't  kaow  that  some  fuses  would 
light  easy  and  otbers  would  Ugbt  hard.  Mo- 
body  didn't  five  me  any  warning  at  all  with 
refennoe  to  fuses,  only  Mr.  Body  bdd  me  that 
there  wasn't  no  danger  In  It" 

The  witness  W^  Tlsdale  testified  that  he 
had  had  ccaisideraMe  experience  In  blasting 
with  dynamite,  and,  among  other  things,  tee- 
tilled  as  fMlows: 

"If  a  fuse  is  defective,  someUmes  it  won't 
light  at  alt,  and  then  again  you  can  light  one, 
and  it  will  bum  a  piece  and  go  out.  Where  a 
fuse  is  hard  to  light,  it  is  caused  generally 
from  the  powder  in  the  defective  fuse." 

The  testimony  of  the  latter  witness  tended 
to  show  that  some  fuses  were  more  diflicult 
to  light  and  burned  more  slowly  than  others, 
and  tbe  testimony  of  plaintiff  tended  to  show 
that  he  "nas  not  awai*e  of  that  fact,  and 
that  the  defendant  had  failed  to  so  Inform 
him,  or  give  him  any  warning  against  the 
additional  danger  Involved  In  the  use  of 
such  fuses.  In  other  words,  if  the  plaintiff 
had  been  given  proper  warning  npon  that 
subject.  It  may  be  that  he  would  have  waited 
longer  before  going  back  to  the  ditch,  and 
thereby  avoided  Injury.  That  question  of 
fact  the  plaintiff  had  the  right  to  have  sub- 
mitted to  the  Jury,  and  therefore  we  hold 
that  the  trial  court  committed  erijor  in 
directing  a  verdict  for  the  defendant;  and 
on  account  of  that  error  the  Judgmrat  la 
reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 
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TROTTER  1.  STATE.    (Nv.  817.) 

(Supreme  Conrt  of  Arkansas.    May  9,  1921. 
Dlsmnting  Opinion  JdM  18,  1921.) 

1.  Homicide  €;»30S(l)^ourt*s  mistake  In  use 
of  term  "voluntary  man8laught«r"  Instead  of 
"Involuntary  manalaaghter"  li  Intruotlon 
held  error. 

In  a  homicide  prosecution  fai  which  there 
was  evidence  sutBcIent  to  warrant  B  finding 
that  defendant  was  guilty  of  InvoluntBry  toan- 
Blanghter,  err«r  in  defining  tnTohintary  man- 
slanghter  under  Crawford  ft  Mosea*  Dig.  i 
2366,  as  "volnntary  manalaughter,"  without  de- 
fining involuntary  manalaughter  in  any  other 
inatruction,  held  prejudicial  error,  aioce  the 
jurora,  not  being  lawyers,  and  not  underatand- 
ing  the  difference  between  voluntary  and  in- 
voluntary manalaughter.  could  not  have  known 
tiiat  court  by  such  inatruction'  bad  intended  to 
define  involuntary  manslaughter,  and  by  mis- 
take had  used  th«  words  "TtAnntaxy  manataagb- 
ter." 

2.  CrlMhial  law  «=»844(l)— Oeaaral  objaotlon 
to  iMtraetloa  daflalif  iKvolaatwy  manslauili- 
ter  aa  viriattary  naMlanihtM*  held  auffioleat 

A  genenl  objeetioo  to  instructioa  defining 
Involuntary  maualaaghter  as  defined  by  Craw- 
ford &  Moaea'  Dig.  {  2356,  aa  "voluntary  man- 
slaughter"  MA  auffident;  such  error  beiog  one 
of  aubstance,  and  not  of  form. 

3.  Crinlaal  taw  «=»8I4(  17)— Refusal  of  In- 
atnietlea  en  draunistantial  evidenoe  where 
such  evideaea  Is  aot  lUone  relied  on  held 
proper. 

In  a  homicide  proeecution  in  wfaicb  the 
Btate  did  not  depend  wholly  upon  circumstan- 
tifll  evidence,  refusal  of  instruction  as  to  the 
sufficiency  of  evidence  to  justify  omviction  in 
a  case  in  whkb  the  "state  relies  upon  circum- 
stantial evidence"  fce^d  proper. 

4.  HonidAe  ^188(5)— Geaaral  repatatloa, 
but  not  peraosal  opinion  of  wltasas  aa  to  4e- 

eeasad's  oharaoter,  admiaslble. 
In  a  homicide  prosecution  in  which  defend- 
ant claimed  to  have  acted  in  self  defease,  that 
deceaaed  waa  a  person  of  violent  and  danger- 
oua  disposition  could  be  proved  by  testlmoay 
as  to  the  general  reputation  of  deceased,  but 
not  by  the  individual  opinion  of  a  witness  con- 
cening  the  deceased's  character. 

0.  HomMda  «=»346-nAppellate  oeart  on  aypeai 
from  oonvletlstt  for  volnntary  nanslaaghtar 
aiay  affirm  oonvlotlon  of  Involuntary  nan* 
slaughter. 

Upon  appeal  from  conrictioD  for  voluntary 
numslaughter  In  which  there  was  evidence 
which  would  have  warranted  a  fii^ding  that  de- 
fendant was  guilty  of  involuntary  atanalaughter, 
and  in  wlucb  court  committed  prejivdicial  eiTor 
by  failure  to  instruct  upon  involuntary  man- 
slaughterr  the  appellate  court,  instead. of  re- 
Tcrsinc  tile  Jodginent  and  remanding  the  ca.se 
(or  a  new  trial,  will  enter  a  judgment  affirming 
conviction  ol  involuntary  manslaugbter  sub- 
ject to  the  Attorney  Geaersl's  elet^on  within 
10  days  to  have  cause  remanded  (or  a  new 
trial  Hat  voluntary  manslaughter. 

UcCaDocli,  O.  J.,  and  Smith,  J.,  Assenting. 
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Appeal  from  Circuit  Court,  Drew  County ; 
Tamer  Bntler.  Judg& 


Andrew  Trotter  waa  convicted  of  volunta- 
ry manslaughter,  and  lie  appeals.  Reversed, 
and  judgment  aflirmlni;  conviction  of  Involuo- 
tary  manslaughter  entered  subject  to  the 
right  of  the  Attorney  General  to  elect  within 
10  days  to  have  cause  remonded  for  new  trial 
for  voluntary  manslaughter. 

Henry  k  Hanis,  of  Montlcello,  tom  appel- 
lant 

J.  S.  Utley,  Atty.  Gea„  and  Elbert  Godwin 
and  W.  T.  Bammocfk,  Asst.  Attys.  Qen^  for 
theStata 

WOOD,  J.  Appeflant  was  Indicted  for 
murder  in  the  first  degree  In  the  killing  of 
Fannie  Read.  He  was  tried  and  convicted 
of  voluntary  manslaughter.  From  the  judg- 
ment sentencing  to  imprisonment  In  the  state 
penitentiary  for  a  period  of  0  years,  he  aii- 
peals  to  this  court 

The  appellant,  a  negro  18  years  of  age,  and 
Fannie  Read,  a  negress  about  30  years  Old, 
Ml  the  8th  of  August,  1920,  were  living  in  il- 
licit cohabitation  at  Tennessee  Spur  In  Drew 
county,  Ark.  On  the  night  of  that  day,  and 
near  the  house  In  which  they  were  living,  a 
gun  was  discharged,  and  appellant  and  Fan- 
nie Read  waa  observed  running  close  togeth- 
er for  a  short  distance.  They  stopped  and 
were  scuffling,  when  a  gun  .was  fired  again, 
and  Fannie  fell.  She  waa  shot  in  the  right 
groin  with  blrdshot  or  buckstwt  and  died 
from  the  effects  of  the  wound. 

It  could  serve  no  useful  purpose  to  discusfs 
In  detail  the  testimony.  There  was  evidence 
to  warrant  the  jury  In  finding  the  appellant 
guilty  of  volontary  manslaughter.  Ttie  tes- 
tlnumy  of  aivellant  was  In  part  aa  follows : 

bad  some  puppies  there,  and  there  was 
something  the  matter  witb  tbe  chickens,  and 
I  got  up  [out  of  bed]  to  see  what  the  trouble 
waa.  Fannie  was  out  there  with  the  gun  and 
said.  'You  son  of  a  bitch,  I  told  you  I  was  go- 
ing to  get  you,*  and  then  she  shot  and  ran.  I 
ran  after  her  to  take  away  the  gun.  While 
we  were  tussling  over  it,  it  went  off  and  shot 
her.  We  were  op  close  together.  Both  of  us 
had  bold  of  the  gun.  She  grabbed  my  broken 
arm.  I  snatcbed  ft,  and  it  went  off.  I  ^dn't 
know  the  cun  was  loaded,  but  1  ssw  her  nn- 
breedi  it  while  going  down  the  road.  She  got 
ths  gun  out  of  her  room.  It  was  my  gun — a 
single-barrd  shotgun.  I  didn't  shoot  her.  I 
could  not  have  shot  at  her.  My  arm  was  in  a 
sling  aiid  in  eplints  from  my  wrist  to  my 
shoulder,  and  I  could  not  get  the  gun  up  to  my 
shoulder." 

The  above  testimony,  If  believed,  would 
have  warranted  the  jury  In  finding  appellant 
gnllty  of  Involuntary  manslaugbter.  The 
court  gave  the  foUawing  instructions  on  man- 
slaughter : 
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(8)  HaoBlaaghter  la  tlie  nnlawful  killing  of 
a  bnman  being  withont  malice,  ezpreeB  or  im- 
plied, and  witbont  deliberation. 

(9)  Manslaughter  most  be  TOlontarr  upon  a 
mdden  beat  of  pasrion,  canaed  bj  a  provoca- 
tioD  apparently  anffldent  to  make  the  paaaion 
irresiatible.   This  ia  volantary  manalaagbter, 

(10)  If  the  killing  be  in  the  commission  of 
an  unlawful  act.  witboot  malice  and  without  the 
tneana  calculated  to  produce  death,  or  in  the 
prosecution  of  a  lawful  act  done  without  due 
care  and  circumspection,  it  shall  be  manalaugb- 
ter.    This  is  voluntary  manslaughter. 

(11)  Under  the  indictment  in  this  case  it  is 
competent,  it  the  proof  Justlfles  it,  to  find  the 
defendant  guilty  of  murder  In  the  firflt  degree, 
morder  in  the  second  degree,  viduntary  man- 
slaughter, or  involuntary  manslaughter. 

(16)  If  you  have  a  reasonable  doubt  as  to 
whether  it  ia  murdei:  in  thfe  second  degree  or 
voluntary  manslaughter,  you  should  convict 
only  of  maDslaughter.  It  you  have  a  reasona- 
ble doubt  whether  it  is  voluntary  -or  involun- 
tary manslaughter,  you  should  convict  only  of 
involuntary  manslaughter. 

[1]  The  appellaot  objected  and  excepted  to 
the  ruling  of  the  court  In  giving  each  of  the 
above  instructions.  WUle  the  court  told  the 
jury  that  they  mi^t  find  appellant  gallty  of 
inTolnntaiy  manslaughter,  there  is  no  in- 
struction Informing  the  jury  as  to  Qie  punisb- 
ment  prescribed  for  such  offense. 

The  testimony  showed  that  the  gun  from 
which  the  f&tsl  shot  was  flred  was  a  slngle- 
tMurel  shotgun.  According  to  the  testlm<Hi7 
of  the  api^ellaat,  after  Fannie  Read  flred  the 
gun,  he  ran  after  her  for  the  puip<Ke  of  dls- 
arndng  her,  and  Was  trying  to  snatch  the 
gtm  away  from  her  when  the  same  was  dis- 
charged, causing  her  death.  If  the  Jury  be- 
lieved that  such  was  the  Intention  of  appel- 
lant, this  conduct  on  his  part  was  not  un- 
lawful, but  the  jury  were  warranted  In  con- 
cluding tiiat  the  deatb  of  E^mnle  Read  was 
thus  caused  without  due  care  and  drconiapeo- 
tlon  on  the  part  of  the  appellant. 

The  court,  in  Its  Instruction  No.  10,  told 
the  Jury  that.  If  the  killing  was  iu  the  pros- 
ecntlon  of  a  lawful  act  done  without  due 
care  and  circumspection.  It  was  voluntary 
manslangbter.  Applying  the  above  instruc- 
tlon  to  the  testimony,  if  the  Jury  believed 
and  accepted  tiie  tffitimony  ot  the  appellant, 
they  bad  no  alternative  hut  to  find  him 
guilty  of  voluntary  manslaughter.  Instead  of 
telling  the  Jury  that  such  omduct  iu  the 
prosecution  of  a  lawful  act  done  without  due 
care  and  clrcumspectkm  was  involuntary 
manslau^ter,  the  court  told  the  Jury  Just 
the  opposite.  This  was  fatal  error  and  high- 
ly prejudicial  to  the  appellant,  because,  If 
the  Jury  had  heen  told  that,  if  they  believed 
that  the  killing  .was  done  in  Oie  prosecution 
of  a  lawful  act,  but  without  due  care  and  dr- 
cumspectloQ,  they  might  find  the  appellant 
guilty  of  Involuntary  manslaughter,  the  ju- 
ry under  the  evidence  then  would  have  been 
authorized  to  find,  and  might  have  found,  the 
appellant  guilty  of  hnroluntaiy  manslaughter. 


[2]  The  Jurors  were  not  lawyers  and  dia 
not  understand  the  difference  between  volim- 
tary  and  involuntary  man sla ughter.  Under 
their  oaths  they  had  to  try  the  case  accord- 
ing to  the  law  aB  declared  by  the  court.  The 
court,  in  Its  instructlofis,  made  no  distinction 
between  voluntary  and  Involuntary  man- 
slaughter. The  InatructloDS  concerning  man- 
slaughter were  In  irreconcilable  conflict,  and 
the  Jury,  in  attempting  to  follow  them,  would 
be  led  into  Ineztrlcable  confusion.  The  mis- 
take of  the  court  In  ^vlng  conflicting  and  con- 
fusing definitions  was  not  merely  one  of  ver- 
biage or  a  clerical  misprision,  which  the  Ju- 
rors could  themselves  observe  and  correct. 
The  Jurors,  being  laymen,  could  not  corract 
the  mistake  of  the  court  The  fact  should  be 
noted  here  that  the  framers  of  the  Revised 
Statutes  and  the  Legislature  of  1837,  which 
adopted  the  "Riivised  Statutes"  defining 
"manslaughter^  as  set  forth  In  section  1,  and 
*^luntary  manslaughter"  as  set  forth  In  see- 
tlon  2,  do  not  designate  tbe  ofEense  prescrib- 
ed In  section  8  as  "luTfrtnntary  manslangh- 
ter."  Chapter  44,  }  8,  Revised  Statutes,  lite 
offoise  set  forth  in  this  section  was  first 
designated  by  our  court  as  'involuntary  man- 
slaughter" in  Harris  t.  State,  34  Ark.  46&- 
479.  The  first  dlguaters  who  designated  it 
as  mtA.  were  OrawfOrd  &  Moses,  section 
2356,  a  ft  M.  Digest  When  the  L^^atore 
itself  has  not  undertaken  to  define  "involun- 
tary manslaue^ter,"  and  only  the  Bupr«ne 
Court  and  digesters  have  undertaken  to  do 
so,  how  could  a  Jury  of  laymen  know  the  dif- 
ference between  volimtu;  and  inroluntary 
manslaughterT  They  conid  not  know,  and 
even  if  they  did  know,  they  are  nevertheless 
bound  to  take  the  law  from  the  trial  court 
The  mistake  was  one  which  tihe  court  alone 
could  correct.  The  court  was  not  asked  by 
the  state  to  correct  it,  and  did  not  correct 
it  The  appellant  by  his  general  objectlcai 
to  that  particular  instruction,  called  the 
courtfs  attentlm  to  such  defects  as  rendered 
the  instruction  fnnclameutaliy  wroag.  The 
error  was  one  of  substance,  and  not  of  form. 
It  was  an  inherent  defect  Ther^re  «  gen- 
eral Objection  to  that  partienlar  instmctlon 
was  sufilclcnt  to  direct  the  attention  of  flie 
court  to  It  Fones  v.  Phlllipa,  80  Ark. 
43  Am,  Rep.  264. 

2.  Appellant  complains  of  the  ruling  of 
the  court  in  refusing  to  give  Its  prayer  for 
Instruction  concerning  the  effect  ct  circum- 
stantial evidence,  as  follows: 

(A)  Ton  are  further  Instructed  that  when 
the  state  relies  upon  circumatantial  evidence 
to  justify  the  conviction  ot  a  person  charged 
with  crime,  then  aach  chain  of  circumstances, 
as  a  matter  of  law,  must  not  only  be  incon- 
sistent with  defendant's  innocence,  bat  must  be 
so  convincing  of  his  guilt  ss  to  exdnde  every 
other  reasonable  hypothesis,  and  must  establish 
in  the  minds  of  the  Juiy  an  aUding  oonvictlon, 
to  a  moral  certainty,  of  the  tratii  of  tlie  ^arge, 
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•ad  niilen  tUs  b  done  In  thia  case  then  it ' 
ia  sroor  duty  to  acquit  tbe  defendant. 

[11  There  was  no  error  in  the  ruling  of  the 
court  Thla  was  not  a  case  in  which  the  state 
depended  wholly  upon  circumstantial  evi- 
dence for  the  conviction  of  appellant 

[4]  3.  J.  D.  Katterree  testified  that  he 
knew  tbe  general  reputation  of  Fannie  Bead 
while  she  lived  in  the  town  of  Mtmticello  for 
tarbulence  and  violence,  or  peace  and  qnlet- 
nde;  tliat  snch  reputation  was  t>ad.  The 
witness  was  asked:  "From  that  reputation 
did  yon  consider  her  a  dangerous  woman?" 
The  court  would  not  permit  the  witness  to 
answer  the  question,  and  the  appellant  dnly 
excepted  to  the  ruling  of  the  court.  Tills  rul- 
ing of  the  conit  .was  correct  Tbe  individual 
opinion  of  a  witness  concerning  tbe  character 
of  the  deceased  is  not  competent  testimony 
l>ecause  that  does  not  tend  to  prove  that  the 
accused  had  knowledge  of  the  fact  that  tbe 
deceased  wa^  a  person  of  turbulent,  violent 
and  dangerous  disposition.  But,  when  such 
la  the  general  reputation  of  the  deceased,  it 
tends  to  show  that  the  accused  had  knowl- 
edge of  such  character,  and,  where  it  Is 
doubtful  as  to  who  was  the  probable  aggres- 
sor, su<^  testimony  is  competent  because  It 
tends  to  throw  light  npou  that  issue. 

"The  reputed  character  of  the  deceased  on 
a  chaise  of  homicide,"  says  Mr.  Oreenlesf, 
**may  be  evidentdal  as  indicating  his  reasona- 
ble apprehension  of  attack  npon  an  issue  of 
seif-d^enae;  for  In  a  quarrel  or  other  en- 
counter tke  opp<Hient's  violent  or  tnrbolent 
character,  as  known  to  the  accnsed,  may  give 
to  hia  conduct  a  signiflcanee  of  hostility  which 
would  be  wanting  in  the  ease  of  a  man  of  or- 
dinary disposition.  It  is  the  essence  of  this 
principle,  however,  as  all  conrts  concede,  that 
the  reputed  character  of  the  deceased  should 
have  been  known  to  the  accused.**  1  Green- 
leaf  on  Bvideiio*^  p.  4%  |  14. 

See  1  Wharton's  Criminal  Evidence,  pt.  246; 
Underbill  on  Evidence,  |§  824,  826;  Falmore 
T.  State,  2ft  Ark.  248, 261,  262,  and  cases  there 
cited;  Coulter  v.  State,  100  Ark.  B61-*S64, 140 
S.  W.  719. 

[*]  4.  The  jury  returned  a  verdict  of  guilty 
against  the  appellant  for  volimtary  man- 
alanghter,  and  fixed  his  punlstun^t  at  a 
longer  term  In  the  state  penitentiary  than 
the  shortest  period  prescribed  for  that  of- 
fense. Tiiorefore  it  Is  manifest  that.  If  the 
jury  had  had  an  opportunity  to  return  a  ver- 
dict of  guilty  against  the  appelant  for  In- 
voluntary manslaughter  and  had  found  him 
guilty  of  such  offense,  they  .would  not  have 
fixed  his  ponishment  at  a  shorter  period  than 
one  year,  which  is  the  longest  period  pre- 
scribed as  punishment  for  that  offense.  Tbe 
prejudice  to  an>eUant  In  the  granting  of  in- 
struction No.  10  will  be  cured  if  the  punish- 
ment of  appellant  is  fixed  at  one  year  in  the 
state  penitentiary  instead  of  flT& 


For  the  error  In  granting  the  state's  prayer 
for  Instmctton  Na  10,  the  judgment  convict 
Ing  Uie  oppeUant  of  voluntary  manslaughter 
must  be  reversed,  bat  u  a  conviction  for 
this  offense  Includes  the  conviction  also  for 
involuntary  manslau^ter,  and  as  It  Is  ol>- 
vioua  that  tiie  jury  would  have  assessed  tba 
maximum  punishment  for  that  offense,  un- 
less the  Attorney  Ooierai  elects,  witUn  ten  , 
days  to  have  the  cause  ronanded  for  a  new 
trial  tor  volnntary  manslanghtw,  the  judg- 
ment of  ttie  drcnit  court  will  be  modified* 
and  a  Judgment  will  be  eotend  here  affirm- 
ing the  conviction  of  Involuntary  manslanKh- 
ter,  and  certified  by  tbe  derk  of  this  court 
to  tbo  keeper  of  the  state  penitentiary  reduc- 
ing the  sentence  of  the  appellant  to  imprison- 
ment in  the  state  penltraitilary  for  one  year 
for  "Involuntary  manslan^ter.**  Brown  v. 
State,  84  Ark.  ES2-23B;  Moble  t.  State.  75 
Ark.  246^60,  87  S.  W.  120;  Rontt  v.  State, 
61  Ark.  004,  34  8.  W.  262:  Hiarria  t.  Btate^ 
119  Ark.  86-M|  177  &  W.  423. 

McOULLOOH,  a  and  SMITH,  J.,  dis- 
sent Th^  think  the  jndgmmit  should  be 
affirmed* 

McODLLOCH,  O.  J.  (dissenting).  Instruc-' 
tlons  numbers  8,  ft,  and  10  are  In  tiie  lan- 
guage of  the  statute  defining  manslau^ter 
and  the  error  In  number  10  in  declaring  that 
the  facts  related  constitute  voluntary  man- 
slaughter was  obviously  clerical.  It  was  a 
mere  "slip  of  the  tongn^  and  fba  meaning 
of  the  court  was  obvtom  ta  any  one  who  took 
notice  of  tbe  language  used.  If  appellant's 
counsel  took  notice  of  the  error  the^  ought 
to  have  called  the  station  of  the  court  to  it 
by  a  spedflc  objection.  If  th^  did  not  notice 
It  thea  it  Is  not  conceivable  tiiat  the  jury  to(A 
sufficient  notice  of  it  to  be  misled  by  Uie  In- 
correct  statement  In  other  words,  this  is  an 
Instance,  I  think)  wbm  It  is  pecollarly  essen- 
tial that  a  wedfic  objection  should  have  been 
Interposed  to  tiie  Incorrect  language  In  an 
Instruction.  The  trial  judge  repeated  the 
precise  language  of  the  statute  and  manifest- 
ly Intended  to  write  tbe  word  Involuntary  In- 
stead of  voUmtary.  Perhaps  the  error  was 
made  by  the  stenofrapher  who  transcribed 
the  Instnictim.  At  any  rate  it  is  presumable 
that  the  trial  judge  would  have  corrected  the 
error  If  his  attention  had  been  called  to  it 
for  It  may  he  assumed  that  Iw  did  not  Intend 
to  give  two  deflnitiws  of  voluntary  man- 
slaughter. The  objectkm  to  this  instruction 
was  formal  and  general,  the  same  as  made 
to  the  other  26  Instructtons  of  the  court  cov- 
ering all  of  the  grades  of  hmnldde. 

The  mot  is,  theretore,  harmless  and 
should  be  disregarded. 

SMITH,  J.,  Joins  in  this  dissent 
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STATE  ex  rel.  ATTORNEY  GENERAL  v. 
EAGLE  LUMBER  CO.    (No.  13.) 

(Supreme  Court  of  ArkioBas.  May  80,  1921.) 

Taxation  e»38l)— Stock  of  foreign  corporation 
not  taxable  whore  not  of  value  exceetling 
value  of  other  property  asseoseil  In  state. 
Xlader  the  mle  that  the  taxable  ralae  of 
sbareB  of  stock  of  a  eorporatioD  is  ascertaioed 
hj  deducting  tiie  value  of  its  tangible  property 
otherwise  aaeeaped  from  the  market  value  <Kf 
its  shares  of  stock,  the  capital  stock  of  A  for- 
eign corporation  was  not  taxable  where  the 
value  of  Buch  stock  did  not  exceed  the  aggre- 
gate value  of  its  other  proper^  assessed  in 
the  state,  and  the  corporation  did  not  own 
other  property  elsewhere. 

A^al  from  Ouachita  Chancy  Oourt; 

James  M.  Barber,  Chancellor. 

Action  by  the  State,  on  the  relation  of  the 
Attorney  General,  against  the  Eagle  Lamber 
Company.  From  a  decree  for  1^  relief  than 
demanded,  both  parties  appeal.  Reversed, 
and  cause  dismissed,  on  defendant's  appeal. 

3.  S.  tJtley.  Elbert  Godwin,  and  George 
Vnughan,  all  of  Little  Rock,  and  Wm.  T. 
.Hammock,  of  Heber  Spring,  for  ei^lant 

Gaughan  &  SitforO.  of  Camd«it  for  a{>- 
pellee. 

McCTTLLOCH,  (X  J.  The  Attorney  General 
Instituted  this  action  on  bebalf  of  the  state 
of  Arkansas  against  the  defendant,  Eagle 
Lumber  (Jompany,  a  foreign  corporation,  to 
recover  impald  taxes  alleged  to  be  due  on  its 
capital  stock  since  the  time  it  began  doing 
business  In  this  state  In  the  year  1899  up  to 
the  time  of  the  commencement  of  the  suit  in 
1919.  The  facts  are  undisputed  and  are  set 
forth  In  a  written  stipulation  signed  by  coun- 
sel on  both  sides. 

The  defendant  la  a  private  corporation, 
organized  under  the  laws  of  the  state  of 
Iowa,  and  It  began  doing  business  In  the 
state  of  Arkansas  on  March  8, 1899,  and  com- 
plied with  the  laws  of  the  state  with  respect 
to  foreign  corporations  doing  business  In  the 
state.  Its  authorized  and  paid-up  capital 
stock  was  originally  $250,000,  and  subsequent- 
ly raised  to  $600,000,  "all  of  which,"  accord- 
ing to  the  recitals  of  the  agreed  statement 
of  facts,  "has  always  been  emplf^ed  in  Ar- 
kansas.^* The  written  stipulation  as  to  facts 
reads  as  follows: 

"(2)  The  tangible  assets  of  the  company 
consist  wholly  of  a  sawmili,  lumber,  logs,  and 
merchandise  at  Eagle  Mills,  and  of  the  tim- 
ber lands  sitoated  in  Ouachita,  Dallas  and  Cal- 
houn counties,  all  in  the  state  of  Arkansas.  It 
owns  no  property  located  elsewhere,  and  for 
all  the  years  covered  by  this  suit  its  sole  busi- 
ness was  the  manufacture  and  sale  of  timber 
products  at  Eagle  Mills,  Ark. 

"(3)  •   •  • 

"(4)  The  company  has  paid  due  state  and 
local  taxes  on  all  of  Its  tangible  property,  real 


and  personal,  including  certain  "moneys  and 
credits"  to  the  proper  aathorities  in  Arkansas 
is  accordance  with  the  revenue  laws  of  this 
state. 

"(5)  It  is  agreed  as  a  stipulation  of  fact  that 
daring  the  period  of  years  covered  by  the  com- 
plaint herein  the  shares  of  stock  representing 
the  capital  stock  of  the  company  had  the  same 
value  and  no  greater  than  the  aggregate  prop- 
erty owned  by  the  corporation,  all  of  whose 
physical  assets  bad  an  actual  situs  within  the 
state  of  Arkansas.  It  is  further  stipulated  that 
during  said  jwrlod  t^e  property  of  the  company 
assessed  in  Arkansas  was  valued  for  taxation 
in  the  several  counties  in  which  it  was  located 
at  an  amount  equal  to  tiie  actual  average  as- 
sessment of  other  similar  property  In  the  State 
of  ArkanSM. 

"Provided  it  is  farther  agreed  that,  if  the 
conrt  holds  that  the  company  as  a  foreign  cor- 
poration is  in  any  event  taxable  in  Arkansas 
upon  its  intangible  property  or  its  capital  stock, 
the  extent  of  its  liability  for  such  taxes  is  stip- 
ulated to  be  91,000  and  no  mok>e,  imlesa  the 
proper  basis  for  aaseBBnient  b«  hdd  to  be  GO 
per  cent,  of  true  Talua  aa  per  the  Tax  Com- 
mission order  tedtad  In  paragnph  8  herdn. 
-  "(6)  •    •  • 

"(7)  It  is  further  agreed  that,  if  all  Issues 
of  law  are  finally  determined  adversely  to  the 
defendant,  judgment  will  be  entered  against  the 
company  for  f2,000  (or  in  lieu  thereof  $1,000), 
in  tfaa  orant  the  court  t^holds  as  tfa«  true 
tazablo  criterion  the  actnal  average  aasesaed 
bails  rather  than  the  Tax  CJoBuaiaslon'i  60 
per  cent  basis.    *    »  •*» 

The  conrt  rendered  Judgment  In  favor  ot 
tho  state  for  the  recovery  of  the  sum  of  $1,- 
000,  and  both  parties  have  appealed. 

The  Attorney  General  and  his  assodate 
counsel  argue  with  much  earnestness  the 
question  whether  the  Intangible  property  or 
capital  stock  of  a  foreign  corporation  doing 
business  in  this  state  Is  subject  to  aBBeantteot 
against;  the  corporation  for  the  purposes  of 
taxation.  That  question  la  very  thoroughly 
covered  by  the  learned  counBel  on  each  side. 
But  it  seems  to  us  that  under  the  stipulation 
of  facts  in  this  case  it  Is  not  proper  for  us  to 
decide  that  question,  for  the  reason  that  the 
capital  stock  has  no  value  In  excess  of  the 
value  of  the  property  otherwise  taxed  In  this 
state,  and  that  the  corporation  owns  no  prt^ 
erty  elsewhere,  either  tangible  or  intangible. 
The  substance  of  the  agreement  Is  that  all 
of  the  capital  of  the  coitK>ration  Is  and  has 
always  been  emplc^ed  In  the  state  of  Ar- 
kansas, that  all  of  Its  tangible  assets  are 
situated  in  the  state  of  Arkansas,  and  that 
it  owns  no  property  located  elsewhere,  that 
the  shares  of  stock  have  the  same  value  as 
the  a^regate  property  owned  by  the  corpora- 
tion, and  that  It  has  paid  taxes  on  all  of  Its 
tangible  property,  Including  moneys  and 
credits. 

The  rule  announced  In  the  decisions  ot 
this  court  Is  that  the  taxable  value  of  shares 
of  stodE  of  a  corporation  Is  ascertained  by  de- 
ducting the  value  of  its  tangible  propwty 
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ottierwlae  anesMd  from  the  market  vkloe  of 
the  shares  of  stodc.  State  vx  rel.  t.  Bodoaw 
Lbr.  Co.,  128  Ark.  fiOK,  IM  S.  W.  602;  State 
ex  reL  T.  Ft  Smith  lAmber  Co.,  131  Ark.  40, 
19S  S.  W.  702;  Orossett  Lumber  Oa  t.  State. 
130  Arfc.  887,  214  8.  W.  48;  State  ex  tel.  t. 
Oloster  lAuiber  Oo.,  227  8.  W.  770.  Under 
the  asreemmt  of  &cts  there  Is  no  tanble 
TSlue  of  the  capital  stock,  as  It  does  not  ec- 
cenl  the  aggregate  value  of  the  other  i»op- 
ert7  assessed  In  this  sCate^  Mor  is  it  shown 
in  the  agreed  statonait  of  facts  that  they 
own  an7  othw  property  elsewhere.  We  do 
not,  therefor^  feel  at  lU>erty  to  follow  coun- 
sel far  Kwugh  In  the  argument  to  decide  the 
question  not  applicable  to  the  facts  set  forth 
in  the  record. 

The  court  erred  in  rendering  a  decree 
agalntt  the  defendant  for  any  sum,  and  the 
decree  is  therefore  on  the  appeal  of  the  de- 
fendant rarersed,  and  the  cause  Is  dlsrolispul. 


FISHER  V.  STATE.  (No.  21.) 
(Si^reme  Court  of  Arkansas.  May  30,  18S1.) 

1.  HoMlclds  «s>l22-IUIcit  rshitloas  batweei 
dsoeasei  asd  defesdant's  wife  as  Jsstifloa- 

tlOB. 

In  a  prosecutioa  for  homicide,  where  it  wu 
shown  that  defendant  bUled  deceased  at  a  rail- 
road station  some  distance  from  either  of 
their  homes,  but  tiiere  was  eridence  that  de- 
ceased had  been  in  the  habit  of  Tiaitins  de- 
fendanf  B  wife,  and  arcing  her  to  proenrs  a  di- 
vorce, a  requested  instruction  that  defendant 
was  entitled  to  prore  the  illicit  .relations  be- 
tween  deceased  and  defendant's  wife,  and  that 
the  jury  might  consider  such  circumstancea  as 
excidpatiog  tiie  defendant,  or  in  mitigation  of 
tlie  punishment,  wss  properly  refused,  since 
tiist  fact  did  not  justify  or  szenss  the  homicide, 
nnder  Orawford  A  Hoses*  Dig.  H  288S-888S. 

2.  Witaeues  <8=> 203— Prosecuting  attors^  oas 
testis  to  eonaiunicatlons  made  to  him  ofll- 
oislly. 

In  a  pzosecntion  for  homicide,  the  deputy 
prosecuting  'attorney  can  testify  that,  prior  to 
the  killing,  defendant  consulted  him  regarding 
criminal  prosecution  against  deceased  for  illicit 
relations  with  defendant's  wife,  and  was  in- 
formed be  did  not  hare  sufficient  evidence,  since 
the  attwney  was  not  consulted  as  an  attorney 
for  defendsnt,  snd  there  was  no  confidentisl 
relationship  Iwtween  them. 

8.  Homlolie  «»ltt3(2)— Good  eharaoter  of  de- 
eeased  admissible  osly  aftsr  defesdast  bss 
sttaoksd  ebaraoter. 

In  a  prosecution  for  homicide,  evidence  on 
behalf  of  the  state  that  deceased  was  a  man 
ef  good  diaracter  for  peace  and  quietude  ia 
net  admissiUs  nnleas  defendant  has  attacked 
Oe  daractsr  <rf  deceased. 
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aw.)  ^ 
'  4.  HonloMs    ^l68(2)-evldeiies  dsesassd 
hsd  borrowsd  a  pislsl  whea  vlslUsg  dsfsnd- 
anfs  wife  hold  not  to  make  svldssos  of  flood 
ohsraeter  admissible. 
In  a  prosecution  for  homicide,  evidence  on 
behalf  of  defendant,  and  that,  on  several  oc- 
casions, when  deceased  was  gomg  to  visit  de- 
fendant's wife,  he  had  borrowed  a  pintol  to 
take  along  with  bim,  is  not  an  attaclc  by  de- 
fendant on  the  good  character  of  deceased  for 
peace  and  quietude,  and  does  not  render  ad- 
missfble  evidence  on  behalf  of  the  prosecution 
as  to  deceased's  character  in  that  respect 

Appeal  from  Circuit  Court,  Cross  County ; 
B.  B.  Ij.  Johnson.  Judge. 

George  Fisher  was  convicted  of  murder  In 
the  second  degree,  and  he  appeals.  Revtfsed 
and  remanded. 

Klllougb,  Lines  ft  KUloui^,  of  Wynn^  tm 

appellant. 

J.  S.  Utiey,  Atty.  Geo.,  and  Elbert  Godwin 
and  W.  T.  Hammock,  Asst  Attys.  Gen.,  for 
the  State. 

HART,  J.  George  Fisher  was  Indicted  for 
the  crime  of  nrurder  in  the  first  degree,  and 
was  convicted  of  the  crime  of  murder  In  the 
second  degree,  his  punishment  being  fixed  by 
the  jury  at  21  years  in  the  state  penitentiary. 
From  the  Judgment  of  cmvlction,  the  defend- 
ant has  duly  prosecuted  an  appeal  to  this 
court. 

It  mpears  from  the  record  that  the  defend- 
ant Aot  and  killed  Jess  Moore  with  a  pis- 
tol, in  the  town  at  Wynne.  In  Cross  couuty. 
Ark.,  on  the  16th  day  of  July,  1920.  Accord- 
Ins  to  the  witnesses  for  the  state,  Jess  Moore, 
with  two  other  men  beside  him,  was  sitting 
down  near  the  depot.  In  the  town  of  Wynne, 
when  the  defoidant,  George  Fisher,  ap- 
proached them,  and  sat  down  Ijeslde  them, 
being  the  farthest  away  from  Jess  Moore. 
He  woke  to  them  as  be  came  up,  and,  aftor 
sitting  Cliere  a  few  mlnutea,  he  aroa^  and 
said,  "Jen  you  have  dome  me  dirty,"  and 
then  6hot  Jess  Moore  twice  with  a  pistol. 
Jeas  Ifoore  voae  up  and  exclaimed,  "Oh, 
Gettfg^  don't  do  that"  At  the  time,  he  was 
staggortng  around  an  the  sidewalk.  The  de- 
fesidant  r^dled,  "Ton  have  done  enouith  to 
me,"  and  shot  him  twice  more.  The  deceased 
was  uoarmed  at  Uie  time,  and  made  no  at- 
tempt te  shoot,  or  otherwise  injure  the  de- 
fendant 

According  to  tiie  testlnumy  <tf  tiie  wlt- 
nessea  for  tlie  defendant,  the  defendant  lived 
at  the  town  of  TUton,  Just  north  of  the  town 
of  Fair  Oaks,  where  Jess  Moore  lived.  Both 
of  these  towns  are  situated  in  Cross  county, 
and  not  far  ttom  Wynne,  the  county  seat. 
The  wife  of  the  defendant  ran  a  boarding 
house  at  TUton,  and  the  deceased  was  ac- 
customed to  go  there  every  other  nigbt,  osten- 
sibly for  the  purpose  of  eating  supper,  but, 
In  reality,  to  visit  the  defendant's  wife.  It 
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finally  came  to  the  knowledge  of  the  defend- 
ant tbat  the  deceased  was  vielting  hia  wife 
Finally  the  defendant'B  wife  went  to  St. 
Louis,  Mo^  on  a  visit  to  ber  relatives,  and 
on  her  return  stopped  at  Wynne,  and  did 
not  come  home.  The  defendant  went  over 
there  to  indnce  her  to  come  home,  hut  was  un- 
able to  do  so.  He  was  on  his  way  to  the 
depot  to  take  a  local  freight  train  for  his 
home  when  ttie  shooting  occurred.  Accord- 
ing to  the  defendant's  testimony,  the  deceased 
made  an  effort  to  shoot  him,  and  he  shot  him 
In  his  necessary  self-defense. 

A  daughter  of  the  defendant  testified  at  the 
trial  that  she  found  a  letter  from  the  de- 
ceased to  her  mother,  in  which  he  urged  her 
to  act  In  sach  a  way  that  her  husband  would 
leave  her.  so  that  he,  the  deceased,  might 
then  get  to  live  with  her.  The  deceased  said 
In  his  letter  that  he  could  not  live  without 
her.  Some  testimony  was  introduced  by  the 
deffflidant  tending  to  show  that  he  was  In- 
sane at  the  time  ot  the  killing. 

No  complaint  Is  made  hy  the  defendant 
tbat  tlie  evidence  Is  not  le^ly  mffldent  to 
sai9(nt  the  verdict,  and  It  la  oaly  neoesBary 
to  say  that  a  reading  of  ttie  evidence  for  the 
state  shows  that  It  was  amply  suflOciait  for 
that  purpose. 

[1]  It  Is  InslBted'by  counsel  fw  the  defend- 
ant that  the  court  erred  in  refusing  instruc- 
tion Na  1  asked  by  the  defendant,  which  Is 
as  follows: 

"The  jury  are  instructed  that  defendant  had 
a  right  to  show  ail  the  dreomstanees  connect- 
ed with  the  killing  of  the  deceased,  and  to  prove 
the  illidt  rdations,  if  any,  between  deceased 
and  wife  of  defendant,  and  that  they  may  take 
all  snch  facts  and  drcnmstauces  into  consid- 
eration as  exculpating  the  defendant,  or  In  miti- 
gation of  the  panishment.'* 

The  court  was  right  In  refusing  fliis  in- 
struction. The  fact  that  the  deceased  may 
have  had  ilUdt  relations  with  the  wife  of 
the  defendant  did  not  excuse  or  Justify  the 
homidde,  under  our  statutes.  Crawford  & 
Moses'  Dig.  8S  2338-2383. 

[t]  It  is  also  Insisted  that  the  court  erred 
in  admitting  the  testimony  of  Giles  Dearlng. 
The  latter  was  deputy  prosecuting  attorney 
of  the  county,  and  the  court  permitted  bim  to 
testify  before  the  Jury  that  the  defendant 
came  to  his  house  on  the  evening  before  the 
killing,  and  asked  him  a  number  of  questions 
relative  to  whether  the  deceased  and  the  de- 
fendant's wife  had  violated  the  criminal  laws. 
From  the  Information  elicited  by  the  Ques- 
tions, the  deputy  prosecuting  attorney  told 
tba  defendant  that  there  was  not  sufficient 
evidence  to  warrant  him  in  prosecuting  the 
deceased,  and  advised  him  that  he  might  get 
a  divorce  from  his  wife.  Hie  defendant  did 
not  consult  Dearlng  for  the  purpose  of  em- 
ploying him  as  his  attwney.  He  only  con- 
sulted him  as  a  public  prosecutor.  His  tes- 
tloKmy  did  not  concern  any  oommnnlcatioo 


made  to  him  as  attorney  by  the  defendant 
as  his  client,  or  his  advice  thereon.  There- 
fore no  confid^tlal  relation  existed  between 
them  which  would  prevent  the  witness  from 
testifying  concerning  the  matters  talked  about 
without  the  consent  of  the  defoidant. 

Again,  It  is  contended  by  counsel  for  the  de- 
fendant that  the  court  erred  In  permitting 
witnesses  to  testify  for  the  state  that  the  rep- 
utation of  the  deceased  for  being  a  peaceaUe 
and  law-abiding  dtlzen  was  good. 

[8]  In  Bloomer  v.  State,  75  Ark.  297,  87  a 
W.  438,  the  court  h^d  that  it  is  well  settled 
In  this  state  that  evidence  on  the  part  of  tbe 
prosecution  that  the  deceased  was  a  man  of 
good  character  for  peace  and  quietude  should 
not  be  admitted,  unless  the  defendant  had 
undertakian  to  attack  the  character  of  tlie 
deceased.  See,  tHao,  KeUey  t.  State,  226  3. 
W.  137. 

The  Attoniey  Oeaeral  ccmeeded  tliat  flw 
reputatioi  of  the  deceased  for  peaceaUoiesB 
Is  not  admissible  as  original  evldoice  against 
one  chafed  with  murder  where  sdf-defoise 
is  relied  upon.  He  contends,  however,  that 
tbe  evidence  of  the  defendant  himself  ood- 
fllcted  with  the  evidence  In  behalf  at  the 
stat^  and  made  an  issoe  on  tlie  question  c( 
who  was  die  aggressor.  The  defendant,  in 
order  to  COTrobcHvte  his  own  testimony  ttiat 
ttie  deceased  was  tbe  aggressor,  introduced 
several  witnesses,  who  testified  that  the  de- 
ceased asked  to  borrow  a  pistol  from  them, 
and  gave  as  a  reason  that  he  was  going  to 
walk  firom  Fair  Oaks  to  Tilton  in  the  night- 
time, and  did  not  want  to  do  so  without  hav- 
ing a  pistol.  They  refused  to  let  him  have  a 
pistol. 

Another  witness  testified  that  the  dec^sed 
approached  bIm  In  tbe  same  way,  and  that 
he  let  him  have  a  pistol  on  one  occasion  to 
carry  with  him  from  Fair  Oaks  to  TUton,  in 
the  nighttime. 

Another  witness  testified  that  he  frequent- 
ly let  the  deceased  have  his  pistol  to  carry 
with  him  on  his  night  trips  from  Fair  Oaks 
to  Tllton,  and  that  on  each  occasion  the  de- 
ceased would  return  the  pistol  to  his  store 
on  the  day  following.  After  the  witness 
heard  that  the  deceased  was  visiting  the  de- 
fendant's wife  at  Tllton,  he  refused  to  let 
him  have  his  pistol  any  more. 

[4]  It  Is  Insisted  by  the  Attorney  General 
that  this  testimony  introduced  by  the  defeaid- 
ant  was  sufi3cient  to  bring  the  case  within 
the  rule  announced  in  Garr  v.  State,  227  S. 
W.  776.  We  cannot  agree  with  the  Attorney 
General  In  his  contention.  We  do  not  think 
what  the  defendant  proved  conixmlng  the 
deceased  was  equivalent  to  proving  his  gen- 
eral character  as  a  violent,  quarrelsome,  and 
fighting  man.  It  is  clear  that  the  proctf  made 
in  the  Carr  Case  by  tbe  defendant  as  to  the 
character  of  the  deceased  was  of  an  oitirdy 
different  nature  from  the  proof  made  in  the 
case  at  bar.  In  ttiat  cuwb  flw  defendant 
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offered  to  pton  that  the  deoeaMd  bad  had 
numerous  fl^ta;  paid  a  flne  tor  eaxh  one 
of  tbem ;  that  he  had  had  sevend  qnarrelB 
witti  other  penons;  that  he  had  beat  up 
ofhen;  Uiat  he  had  Mlled  a  negro;  and 
tbeae  matters  all  came  along  In  sndi  ctmsecn- 
tlve  order  that  the  court  was  of  the  opin- 
ion that  they  Khowed  the  genoral  reputa- 
tion of  the  deceased  to  be  Oiat  of  a  Tltrient. 
tart9ulent,  and  ^htlng  man.  Here,  the  de- 
ceased did  not  own  any  ptsttd,  did  not  ba- 
bltoally  carry  ooo,  and  only  wanted  to  carry 
it  on  the  occasions  when  he  want  from 
Fair  Oaks  to  Tllton  in  the  nlgbttime.  On 
each  occasion  that  he  borrowed  the  pistol,  be 
returned  It  on  the  next  day.  The  evidence 
does  not  show  that  be  went  anaed  on  other 
occasions.  He  wae  unarmed  at  the  time  be 
was  killed.  It  was  not  shown  that  he  bad 
any  prerlous  dlfflcultlee  with  the  defendant, 
or  any  other  person.  The  mere  fact  that  tes- 
timony was  Introduced  tending  to  show  that 
he  visited  the  defendant's  wife,  and  return- 
ed home  In  the  nighttime,  and  borrowed  a 
pistol  freqn^tly  on  such  occasions,  does  not 
establish  his  general  reputation  as  being  that 
of  a  violent,  quarrelsome,  and  fighting  man. 

The  character  of  the  deceased  as  being 
peaceful  and  quiet  Is  presumed  to  be  good  un- 
til the  contrary  appears,  and,  the  testimony 
of  the  defendant  not  being  sufficient  to  show 
that  tbe  general  reputation  of  the  deceased 
in  that  respect  was  that  of  a  quarrelsome 
and  fighting  man,  the  state  was  not  radtled 
to  introduce  original  evidence  upon  that  sub- 
ject. 

It  necessarily  ft^ows  that.  If  tbe  proof 
was  Incompetent;  it  was  prejudicial  to  the  de- 
fendant. 

For  the  error  in  admitting  It,  tbe  Judgmmt 
moat  be  reversed,  and  the  cause  will  be  re- 
manded for  a  new  triaL 


ILLINOIS  BANKERS'  LIFE  AS8W  v.  DOW- 

DY.   (No.  26.) 

(Supreme  Court  of  Arksnsas.  Bl^  80,  1921.) 

lasaraaaa  «s36l— lasnrad's  dlreettoa  to  bufc 
aathorizetf  to  oelleet  pnnlm  to  pay  pra- 
■ls«  and  obarge  to  lasurairs  aoeouat  baM 
aaaefaat  payaiHt. 

'Where  insnrar  authorized  bank  to  collect 
premiams,  asd  insured  with  a  sufficient  deposit 
to  cover  tbe  premium  directed  ca&bier  to  pay 
the  premiom  and  to  charge  amount  thereof  to 
hii  account,  before  the  premium  became  due, 
aad  the  eashier  agreed  to  do  so,  there  was  a 
timely  payment  of  premium,  thou^  amount 
thereof  was  not  actually  entered  against  dc- 
porittn's  aoeonnt  until  after  expiration  of  the 
period  ct  grace  for  payment  of  premium. 

Appeal  from'  Olrcolt  Cour^  Van  Boren 
County;  J.  H.  Shlnn,  Judge. 


Action  by  Tom  IC.  Dowdy  against  tJie  nu> 
nols  Banker^  life  Association.  Judgmoit 
for  plalntU^  and  d^Sendant  appeals.  Af- 
flrmed. 

T.  B.  Helm,  of  Uttle  Bock,  and  Gamer 
Fraser,  of  Clinton,  fOr  appellant 
M.  P.  Hatchett,  of  Clinton,  for  appellee. 

SMITH,  J.  On  the  trial  from  which  thU 
aK>eal  comes  tbe  court  gave,  over  tbe  objec- 
tion of  appellant,  an  Instruction  reading  as 
follows: 

"No.  2.  If  70U  find  from  a  preponderance  of 
the  evidence  in  this  case  that  the  said  Tom  M. 
Dowdy,  as  the  agent  of  his  wife,  the  said  Jn- 
Ua  A,  Dowdy,  during  the  latter  days  of  Decem- 
ber, 1919,  or  tbe  early  days  of  January,  1920. 
directed  the  cashier  and  assistant  caebier  of 
the  Bank  of  Shirley,  or  either  of  them,  to  pay 
the  premium  due  or  coming  due  on  said  poii- 
cy,  and  that  said  Tom  M.  Dowdy,  from  the  time 
of  such  direction  to  tbe  expiration  for  the  pay- 
ment of  said  preminm,  had  saffident  funds  on 
deposit  in  said  bank  to  his  credit  to  pay  said 
premium,  yon  win  find  for  tb»  plBhitiff." 

This  instruction,  in  effect,  directed  a  ver- 
dict against  the  app^ant  insurance  com- 
pany, as  there  is  no  dispute  about  tbe  tacts 
which  the  jury  was  there  told  would  waiv 
rant  a  finding  for  tbe  i^intUF.  . 

The  court  refused  to  g^vra  Instructions 
asked  by  appellant  which  were  the  converse 
of  the  Instruction  set  out  above.  These  In- 
structions declared  the  law  to  be  that  tbe  In- 
sured bad  no  ri^t  to  rely  on  tbe  promise  of 
the  officers  of  the  bank  to  pay  tbe  prtanium, 
and  that  the  payment  of  tbe  premium  was 
not  made  until  tbe  Insurance  company  bad 
received  credit  therefor  on  tbe  books  of  the 
bank,  and  that  such  payment  must  have  been 
made  and  credit  given  within  30  days  of  the 
due  date  of  tbe  iwemlum. 

Mrs.  Dowdy  was  the  insured,  and  her  hus- 
band, Tom  M.  Dowdy,  was  the  beneficiary. 
It  was  his  custom  to  pay  tbe  premiums,  and 
the  payments  were  ordinarily  made  by  blm 
In  the  manner  in  which  he  had  directed  the 
payment  In  dispute  to  be  made. 

The  premiums  on  tbe  policies  were  ordina- 
rily payable  quarterly,  although  policy  hold- 
ers bad  the  option  of  paying  the  premium 
semiannually  or  annually  in  advance,  the  due 
dates  being  January  Ist.  April  1st,  July  Ist, 
and  OctobOT  1st  of  each  year.  The  insure 
ance  company  mailed  out  In  advance  to  tbe 
pfriicy  btriders  notices  of  the  time  within 
which  their  premiums  would  be  due  and  the 
place  where  they  would  be  payable,  and  there 
were  a  numlier  of  policy  holders  In  appellant 
company  residing  in  Shirley,  Tan  Buren 
county,  Ark. 

It  was  the  custom  of  the  company  to  send 
to  tbe  Bnnk  of  Shirley  a  Uat  of  its  poUcy 
holdm  residing  there  with  a  statement  of 
the  premium  due  by  each  and  signed  receipts 
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for  premiums  to  be  delivered  when  payments 
were  made;  and  for  this  service  the  Insur- 
ance company  paid  the  bank  a  collection 
charge  of  one  per  cent.  The  names  of  the 
policy  holders  were  written  on  a  printed 
form,  which  contained  the  following  direction 
to  the  bank: 

"Please  report  as  soon  as  all  are  paid  and  in 

an;  cnse  cot  later  than  the  matnrlty  of  said 
collections.  Remit  to  cover  all  collections  and 
return  all  anpaid  notes  and  receipts." 

Mrs.  Dowdy  died  March  11, 1920,  and  pay- 
ment of  the  policy  on  her  life,  which  was 
for  $1,000.  was  refused  for  the  alleged  rea- 
son that  the  premlnm  dae  thereon  January  1, 
1920,  was  not  paid  at  that  time  nor  within  the 
80  days  of  grace  thereafter  allowed  for  pay- 
ment. The  policy  in  question  provided^  that 
failure  to  pay  premiums  at  maturity  "shall 
render  the  policy  absolutely  null  and  void, 
and  the  same  shall  be  forfeited  without  fur- 
ther notice  or  action  of  the  directors  of  the 
association,  unless  reinstated  as  herein  pro- 
vided." The  bank  had  no  authority  to  collect 
premluma  after  the  80  days  of  grace  had  ex- 
pired. 

It  was  shown  that  a  few  days  before  Jan- 
uary 1,  1920,  Mr.  Dowdy  Inquired  of  the 
cashier  of  the  bank  whether  the  Insurance 
list  had  been  received,  and  was  told  that  it 
had  not  been  received.  Dowdy  thereupon 
directed  the  cashier  of  the  bank  to  pay  the 
premium  when  the  list  was  received  from  the 
company  and  to  charge  the  amount  thereof  to 
his  account,  and  the  cashier  agreed  to  do  so. 
Dowdy  was  a  customer  of  the  bank,  and  car- 
ried a  deposit  there  sufficient  to  have  cov- 
ered the  premium.  He  supposed  his  request 
hud  been  complied  with  and  that  the  pre- 
mium had  been  paid  In  accordance  with  his 
request  and  Ills  usual  method  of  paying  pre- 
miums. 

The  cashier  of  the  bank  made  up  his  report 
on  February  7th,  and  mailed  It  f»  the  com- 
pany with  draft  to  cover  the  premiums  col- 
lected, and  the  list  of  such  premiums  in- 
cluded the  January  premium  on  the  Dowdy 
policy.  It  was  the  custom  of  the  cashier  to 
make  up  and  forward  this  report  after  the 
expiration  of  the  30  days  of  grace.  The  pre- 
mium due  on  the  Dowdy  policy  was  $3.17, 
but  the  charge  ticket  made  therefor  by  the 
cashier  of  the  bank  against  Mr.  Dowdy  was 
not  actually  entered  against  his  account  on 
the  books  of  the  bank  nntll  February  12, 
1920.  The  transmittal  letter  of  February  7th 
miscarried  in  the  malls,  and  after  an  ex- 
change of  letters  and  telegrams  In  r^ard 
to  It  a  duplicate  list  and  draft  went  forward 
to  the  company,  which  was  not  received  by 
the  company,  however,  until  after  the  date 
of  Mrs.  Dowdy's  death. 

Under  the  facta  thus  stated  the  conrt  did 
not  err  in  giving  the  Instruction  set  out  above. 
This  case  is  ruled  by  the  cases  of  Sovereign 


Oamp,  W.  O.  W.,  T.  Newsom,  1^  Ark.  132, 
218  S.  W.  7G»»  N.  Y.  life  Ins.  Co.  r.  Allen, 
14S  Ark.  143,  220  S.  W.  808,  and  Secailty  lAfe 
ms.  Oo^  T.  Bates,  144  Axk.  34B,  222  S.  W.  740. 

In  the  case  of  New  York  JAte  Ins.  Co.  t. 
Allen,  supra,  the  anthnrlty  .  of  an  agent  to 
collect  and  the  fact  of  collection  of  a  premium 
note  were  in  dispute..  The  payment  of  the 
premium  was  there  claimed  to  have  been 
made  in  a  manner  substantially  identical 
with  the  method  of  payment  employed  hero 
by  Dowdy.  In  that  case  the  court  said: 

**A])en  [the  insnred]  had  already  told  the  cash- 
ier to  pay  the  note  and  charge  his  account  with 
the  amount.  He  had  money  to  hia  personal 
credit  in  the  bank  more  than  sufficient  to  dis- 
charge hia  indebtedness  to  the  insnrance  com- 
pany. This  direction  to  the  cashier  was  suffi- 
cient, we  think,  to  show  a  payment  to  the  cash- 
ier If  be  bad  authority  to  receive  it." 

The  doctrine  thus  announced  was  reaffirm- 
ed in  the  case  of  Secorlty  Ufe  Int.  Co.  ▼. 
Bates,  supra. 

No  erroE  appearingp  tlis  Judgment  Is  aC- 
flrmed. 


ARkANSAS  ANTHRACITE  COAL  CO.  6t  aL 
V.  STATE.    (No.  18.) 

(Snpreme  Conrt  of  Arkansas.   May  80,  1021.) 

Taxatloa  <@=>l  l7--rLocal  corporations  ewning 
property  aro  subject  to  franchise  tax  as  '*do- 
Ing  business,"  thoaoh  they  merely  leased  ooal 
lands. 

Under  Crawford  ft  MoseB*  Dig.  H  9799- 
9801,  providing  that  every  corporation  organ- 
ised and  doing  business  imder  Uie  laws  of  th« 
state  shall  suike  report  to  the  Arkansas  Tax 

CommissioD,  thst  ap<m  the  filing  of  snch  report 
the  Tax  Commission  shall  refer  the  same  to 
the  auditor,  who  shall  charge  and  certify  to  the 
treasurer  a  tax  of  one-tenth  of  1  per  cent,  on 
that  part  of  the  subscribed  or  issued  capital 
employed  in  Arkansas,  and  in  view  of  section 
0820,  imposing  franchise  taxes  on  corporations 
having  DO  cental  stock  employed  in  the  state, 
etc.,  domestic  cocporatloos  wbidi  owned  and 
leased  coal  lands  are  liable  to  the  tax,  even 
though  they  were  not  conducting  active  opera- 
tions, but  had  pordiased  the  property  merely 
for  the  purpose  of  doing  buBioess  in  the  future, 
for,  as  such  corporations  could  not  fanetloa 
without  the  authority  of  the  state  and  no  in- 
vestment could  be  made,  such  investment  dHK 
Btituted  doing  business,  though  the  corporations 
were  largely  dormant  and  inactive. 

[Bd.  Note.— For  other  deflnltioDS,  see  Words 
and  Fbrases,  First  and  Second  Seiies,  Dtdoc 
Business.] 

AiHieal  from  PnlasU  Chancery  Court ; 
Jno.  El.  Martlnean,  Chancellor. 

Actions  by  the  State  of  Arkansas  against 
the  Arkansas  Anthracite  Coal  Company  and 
another.  From  a  decree  for  the  Stat^  de- 
fendants appeaL  Affixmed. 
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Hose,  Hemingway,  Gantrell  ft  Longtabor- 
ough,  of  Little  Bock,  for  appellants. 

J.  S.  Ctley,  A.  L.  Rotenberry,  and  J.  O. 
Marahall,  aU  of  Little  Rock,  for  the  State. 

McCULLOUGH,  C.  J.  Two  consolidated  ac- 
tions are  iDTolved  In  this  appeal,  each  In- 
stituted by  the  state  of  Arkansas  against 
domcBtlc  corporations  to  recover  unpaid 
franchise  taxes  under  the  statute  which  pro- 
rides  that  every  corporation  "organized  and 
doing  business  under  the  laws  of  this  state 
for  profit,  shall  make  a  report  in  writing  to 
the  Arkansas  Tax  Commission."  the  form 
and  substance  of  sach  report  being  specified, 
and  that  npoa  the  filing  of  sudi  report  the 
Tax  Commission  shall  report  the  same  to 
the  Auditor  of  State  "who  shall  charge  and 
certify  to  the  Treasurer  of  State  for  collec- 
tion ■•  •  •  from  such  corporation  a  tax 
of  one-trath  of  one  per  cent  upon  that 
part  of  Its  subscribed  and  issued  ■  •  • 
capital  stock  employed  in  this  state."  Craw- 
fortl  &  Moses^  Digest,  !!  9799-8801. 

The  article  of  incorporatI<m  of  the  Arkan- 
sas Anthracite  Goal  Oompaoy  define  Its  pur- 
poses to  be  "to  buy,  Own  and  sell  lands,  min- 
eral rl^ta,  oil,  gas  and  timber  rights;  con- 
duct mining  operations;  to  run  a  general 
mercantile  business;  to  manufacture  lum- 
ber ;  to  build,  own  an4  operate  switches  and 
tramroads;  to  boy,  own  and  sell  stocks  of 
r^lroadt  and  otber  o(»porations ;  to  oper- 
ate stone  quarries;  to  manufacture  stone 
and  brldt ;  to  lay  out  cities."  This  corpora- 
tion has  a  paid-up  capital  of  $597,000,  which 
*  Is.  Invested  in  mining  rights  and  coal  lands 
situated  In  this  state. 

The  articles  of  Incorpoiatton  of  tbe  Ar- 
kansas Anthracite  Iflning  Company  define  Its 
purposes  to  be: 

"Tbc  mining  of  coal  and  otber  minerals;  the 
operation  of  railroads,  ateamboats,  barges  and 
tramroads;  tbe  buying,  owning  and  selling  of 
lands,  merchandise,  stocks  in  otber  companies; 
tbe  seOfaig  of  coal  and  other  minerals,  and  the 
ettabUshmcnt  of  agendes  for  that  pnipose." 

This  corporatkm  has  a  paid-up  capital  of 
9100,000,  and  invested  the  same  as  the  other 
corporations. 

The  property  owned  by  the  two  corpora- 
tions constitutes  a  single  coal  field  of  about 
15,000  acres.  The  coal  company  has  made 
a  lease  of  a  tract  of  328  acres  of  Its  mineral 
rights  to  a  certain  person,  which  said  lease 
lapsed  without  any  development  work  |>dng 
done.  Tbe  mining  company  leased  100  acres 
to  an  individual,  who  assigned  the  lease  to 
another  corporation,  which  bas  mined  coal 
and  paid  royalties  to  the  mining  company 
aunually  from  the  year  191^  up  to  the  com- 
mencement of  these  actions.  The  coal  com- 
pany owns  all  of  the  coital  stock  of  the  mln* 
log  company,  which  It  rec^tred  In  considw- 
aUoB  of  A  conveyancs  of  6,000  acres  ot  Its 


mineral  rl^t  holdings  to  the  mining  compa- 
ny. This  conveyance  to  the  mining'  com- 
pany was  executed  to  enable  the  latter  to 
mortgage  the  prt^erty  for  a  loan  of  $50,000 
to  use  in  paying  a  bonus  to  a  certain  railroad 
company  for  building  a  railroad  to  the  coal 
field.  The  reason  for  this  was  that  it  did 
not  suit  tbe  purposes  of  the  coal  co  rap  any 
to  incur  this  obllgatlm,  and  the  mining  com- 
pany was  organized  for  tbe  purpose  of  as- 
suming the  obligation  under  the  arrange- 
ment Just  described.  Neither  of  the  corpo- 
rations has  transacted  any  other  active  busi- 
ness, if  it  be  held  that  the  above-recited 
transactions  constitute  "active  business." 
The  trial  court  rendered  a  decree  for  the  re- 
covery from  each  of  the  corporations  of  the 
several  amoimts  claimed  by  the  state  as 
franchise  taxes. 

It  is  the  contention  of  learned  counsel  for 
the  corporations  that  nether  have  been  "do- 
ing business"  within  the  meaning  of  tbe  stat- 
ute, and  that  neither  Is  liable  for  Che  pay- 
ment of  the  franchise  tax  under  the  statute. 
The  contention  Is  that  the  corporations  iiave 
been  and  are  holding  the  property  in  which 
the  capital  stock  Is  Invested  merely  for  tbe 
purpose  of  doing  business  In  the  futore,  and 
that  this  does  not  fall  within  the  terms  of 
tbe  statute.  CounsQl  argue  that  the  words 
"doing  business"  as  used  In  the  statute 
should  be  interpreted  to  mean  activity  in  the 
prosecution  of  the  business  specified  In  the 
charter.  We  do  not  so  Interpret  the  stat- 
ute. The  purpose  Is  to  exact  tbe  payment 
of  a  tax  on  the  exercise  of  the  franchise 
<St.  Louis  S.  W.  Hy.  Oo.  r.  State,  106  Arte 
821,  162  S.  W.  11<9,  and  a  CMporatlon  nec* 
essarlly  nwdses  Its  frandilse  in  the  Invest- 
mestt  of  Its  Coital  In  oOier  property,  for  It 
derives  Its  antiuHrlty  to  make  the  Investment 
from  the  frendilse  granted  by  the  state.  It 
cannot  function  at  all  except  under  the  pow- 
ers granted  to  It  in  the  fntttddse.  The  stat- 
Qte  applies  to  all  active  corporations— those 
which  are  fnnctlmilng  and  not  those  whidi 
are  dormant.  A  corporatltai  nrast  be  both 
organized  and  active  In  order  to  be  liable  for 
the  franchise  tax.  A  corporation  may  have 
been  duly  organized  and  may  remain  or  be- 
come Inactive  and  dormant,  but  If  It  func- 
tions at  all  It  Is,  as  before  stated,  alive  and 
active.  This  view  of  the  meaning  of  tbe 
statute  is  strengthened  by  the  fact  that  the 
tax  is  laid  according  to  the  amount  of  capi- 
tal stock  "employed"  in  this  state,  which 
shows  that  the  employment  of  capital  stock 
was  construed  as  constituting  the  doing  of 
business  in  the  ^erdse  of  tbe  franchli^e. 

This  view  Is  also  very  much  strengthened 
by  tbe  provision  in  section  0S2O,  Crawford 
&  Moses'  Dig.,  to  the  effect  that  all  corpOr 
rations,  both  domestic  and  ferelgn,  "quaUr 
tying  *  *  *  to  do  business  In  this  stats 
or  organized  under  tbe  laws  of  this  stat^" 
shall  pay  an  annual  franchise  tax  of  flO, 
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where  nicb  corporattoo  bas  no  capital  stock 
onployM  In  tbls  state,  or  baa  less  tban 
of  its  capital  stock  employed.  This 
shows  that  the  lawmakers  Intoided  to  .lnr- 
pose  a  franchise  tax  »  all  live  corporations 
In  this  state,  wbethor  actlvelr  engaged  4n 
business  or  not. 

In  the  recent  case  of  State  ex  rel.  t.  QIos- 
ter  Lumber  Co.,  227  S.  W.  770,  we  decided 
that  a  domestic  corporation  was,  under  a 
statute  applicable  "to  'all  corporatl(mB  doing 
bnslness  In  this  state,' "  liable-  to  general 
taxes  on  Its  stock,  all  of  which  was  Invested 
in  pr(H>erty  and  business  wholly  situated  and 
operated  in  another  state,  and  in  disposing 
of  ttie  question  we  said: 

"The  theory  of  counsel  for  appellee  Is  that 
a  corporation  orgenized  under  the  laws  of  this 
state  and  domiciled  here  does  not  come  ullSer 
the  requirement  of  the  statute  If  it  has  no 
tangible  property  here  and  Is  not  Tifiibly  operat- 
ing some  kind  of  business  here  in  this  state. 
That  is  not,  we  think,  the  correct  Interpretation 
of  the  Btatate.  The  words  used  In  the  statute 
are  very  broad.  'AU  corporations  doing  busi- 
ness in  this  state'  is  the  language  used.  A  cor- 
poration organised  and  domlcOed  here  is  neces- 
sarily doing  businesB  here  if  it  is  doing  busl- 
nesB  at  all.  Its  life  and  eziBtence  are  here  and 
all  <^  its  business  activities  necessarily  emanate 
here  primarily  if  it  functions  st  sll.  Its  dom- 
icile Is  the  fountahi  head  of  all  its  activities." 


The  same  principle  controls  In  the  present 
case  for  the  reasons  already  stated.  Oar 
decision  In  the  recent  case  of  Linton  v.  Erie 
Osark  Mining  Co.,  227  S.  W.  411,  has  no 
application,  for  It  only  reached  to  the  ques- 
tion that  a  foreign  corporation  which  had 
not  filed  its  articles  of  incorporation  and 
obtained  permission  to  do  business  In  the 
state  was  not,  by  merely  owning  property  In 
the  state  and  leasing  it,  doing  bosinesB  here 
'Within  the  meaning  of  the  statute^  which  pro- 
hibits eorporati«iB  finm  doing  buslneBB  in 
tlM  state  without  complying  with  the  laws 
thereof.  The  dedslons  of  the  Supreme 
Court  of  the  United  States  dted  1^  counsel 
are  not  applicable,  for  th^  r^te  to  a  fed- 
oal  statute  Imposing  an  excise  tax  on  the 
aet  Inomie  of  eorp«fttloaa  doing  business  in 
any  of  the  states  or  territories  of  the  United 
States.  Flint  t.  Stone-Tnu^  Co.,  220  U.  & 
107,  81  Sup;  Ct  842,  65  L.  Bd.  S89,  Ann. 
Cas.  1912B,  1812;  UcCoadi  r.  Mlneblll.  etc., 
B.  Co.,  228  U.  S.  28S,  S3  Sup.  Gt  419,  67 
L.  Bd.  842;  United  States  t.  Emery*  287 
U.  8.  28»  85  Sup.  Ct.  499,  00  L.  Ed.  826.  In 
nint  T.  Stone-Tzmvy  Cou,  supra,  whlcb  was 
followed  in  the  later  cases,  the  court  said: 

"It  is  therefore  apparent,  giving  all  the  words 
of  the  statute  effect,  that  the  tax  Is  imposed, 
not  upon  the  francliises  of  the  corporation  ir* 
respective  of  their  use  in  bosinesa,  nor  upon 
the  pnqtertj  of  the  corporation,  but  upon  the 


doing  of  corporate  or  insurance  business  and 
with  respect  to  the  carrying  on  thereoC  *  •  •  ■* 

We  conclude,  therefore,  that  the  decree  d 
the  chancery  court  la  correct;  and  the  aama 
Is  affirmed. 


WOODALL  V.  STATE.    (No.  19.) 
(Supreme  Court  of  Arkansas.  May  80, 1921.) 

1.  CriHiaal  law  <  »WB  Cxdusloi  ef  •Union 
as  te  defeatfaat's  saalty  fey  wltMsa  whs  tmA 
M  dstallMl  fasts  proper. 

In  a  homidde  prosecntton,  defended  on 
the  ground  of  insanity,  refusal  to  permit  wit- 
ness to  give  her  opinion  as  to  whether  de- 
fendant was  insane,  without  first  detailing 
the  facts  upon  whldi  opinion  was  based,  held 
proper. 

2.  Homidde  ^27— Rale  as  te  lasaalty  as  eoa- 
stltutlag  defense  itated. 

In  a  murder  proaecntlon,  the  defendant,  to 
establi^  insanity,  mnat  prove  by  a  preponder- 
ance of  evidence  that  at  the  time  of  killing 
he  was  under  such  a  defect  of  reason  from 
disease  of  the  mind  as  not  to  know  the  natnre 
and  quality  (rf  the  act  he  was  doing,  or,  if  he 
did  know  nature  thereof,  that  he  did  not  know 
that  it  was  wrong,  or,  if  be  knew  the  nature 
and  quality  of  the  act  and  knew  that  it  was 
wrong,  that  he  was  under  such  duress  of  men- 
tal disease  as  to  be  incapable  of  choosing  be- 
tween right  and  wrong  as  to  the  act  done,  and 
unable,  because  of  the  disease,  to  resist  the  do- 
ing of  the  wrong  act,  which  was  the  result 
solely  of  his  mental  disease;  It  being  insuffi- 
cient that  his  reason  was  temporarily  de- 
throned, not  1^  disease,  but  by  anger.  Jealousy,  - 
or  other  passion,  or  that  he  was  so  moral^ 
depraved  that  his  consdenee  ceased  to  control 
or  iniBuenee  his  aetitms. 

3.  HomlcMa  <8=3270— Whether  defendant  was 
luaae  at  tins  of  klUlag  heirt  for  Jary. 

In  proaecntion  for  homicide  defended  on 
the  ground  of  insanity,  where  there  was  testis 
mony  tiwt  defendant  was  a  victim  of  paranoia 
in  its  persecutory  stage,  but  where  there  was 
also  testimony  that  the  disease  bad  not  pro- 
gressed to  that  stage,  and  also  testimony  that 
defendant  was  not  insane  at  all,  the  question 
of  whether  he  was  sane  or  insane  at  the  time 
of  the  killing  fteld  for  the  Jury. 

4.  Criminal  law  <8=>49— When  delaslonal  In- 
sanity constitutes  a  defense. 

The  rale  that  where  one  labors  under  a 
partial  delusion  only  and  is  in  other  respects 
sane,  insanity  Is  no  defense,  but  that  be  must 
be  considered  as  If  the  facts  with  respect  to 
whldi  the  delusion  exists  were  real,  la  w 
plleable  only  where  the  testimony  proves  or 
tends  to  prove  that  the  disease  is  in  its  first 
or  earliest  stage  of  development,  since  In 
such  case  he,  notwithstanding  his  mental  de- 
lusion, may  still  be  able  to  exercise  his  will 
and  control  his  sctlons  with  reference  to  de- 
laaions,  bat  where  the  disease  has  progressed 
to  its  second  or  persecutory  stage  or  subse- 
quent  stages,  and  he  la  no  longet-  able  to  cob- 
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tro]  his  win  and  actions,  the  defenve  of  fn- 
unitr  i>  arailable. 

S.  CriHiial  law  «s>740— Whatbw  defeNriaat 
w«s  antotMl  wtth  MwtaJ  dlsuM  qaettlM 
lor  Imry,  bat  whathw  neatal  disease  re»- 
<er«d  hl«  Irreeponeibla  Is  aa  Issue  of  law. 
Where  the  defenae  ia  Insanitr,  it  ia  an 
iaane  of  tact  for  tbe  faxf  to  determine  wlietli- 
er  the  accused  at  the  tbne  of  the  act  was  af- 
flicted with  a  mental  disease,  and  an  issue  of 
law  aa  to  whether  the  mental  disease  ia  sneh 
aa  to  render  him  IrreaponBible. 

A.ppeal  from  Oircait  Oourt,  White  Omnty ; 
J.  M.  Jadison,  Judge. 

Lee  Woodall  was  coavicted  of  murder  In 
the  second  degree,  and  he  appeals.  Berera- 
ed  and  remanded. 

J.  N.  Bach^  of  8auc7t  ^>  0.  Mc- 
Kay, of  Bald  Knob,  for  appelant. 

J.  8.  UUer,  Atty.  Oen..  and  Blbert  God- 
win and  W.  T.  Hammock,  Aaat  Attya.  Gen, 
for  tbe  State. 

WOODt  S.  Tbe  appellant  waa  Indicted 
for  tbe  crime  of  murder  in  tha  ilret  d^;ree 
In  tlw  killing  of  L.  8.  RudlsIlL  He  entered 
a  Irtea  of  not  gnll^,  and  the  only  defmee 
(rffcfed  waa  tnaanity.  He  was  ccnTlcted  of 
murder  In  the  second  degree,  and,  from  a 
ludsment  aentendnc  him  to  a  period  of  20 
yearn  in  the  state  penltsitiary,  he  appeals. 

First  Mrs.  B.  S.  WoodaU  testified  that 
she  was  tbe  mother  of  the  appellant.  The 
record  ahows  that  during  the  progress  of  her 
examination  the  following  took  place: 

"Q.  Was  he  [Lee  Woodall]  at  the  time  of 
tito  fcOliBg,  and  had  he  been  for  aome  time 
prior  thereto  on  the  subject  of  Us  trouble 
with  li.  8.  Budistll,  sane  or  insane? 

*Vr.  KDUer  (proseeating  attorney):  I  object 
on  the  grotind  that  the  witness  has  not  detailed 
any  of  the  facts  and  drcnmataneea  sufBdent 
to  expresfl  an  opinion. 

•KJonrt:  The  objection  will  be  snstained  to 
it;  I  don't  tiiink  she  has  detailed  sufficient 
facts  and  drcnmstancea  to  testify  aa  to  that. 

"Mr.  Baefaela  (attorney  for  defendant) :  We 
might  as  weD  settle  tUa. 

"Court:  I  am  familiar  with  the  dedslon,  and 
it  is  not  necessary  to  argue  the  matter.  I 
have  ruled  on  it,  and  you  can  save  your  ez- 
eepHona. 

"Mr.   Rachels:    Note  my  exceptions.  He 
objects  to  my  qoali^ring  the  witness. 
BCner:    No;  I  do  not. 

"Conrt:  She  has  not  detailed  facta  snffldoit 
to  Justify  her  in  expressing  an  opinion  as  to 
Us  sanity,  yet  ahe  may  be  able  to  do  so  after 
awhile." 

Tbe  record  shows  that  after  the  above  rul- 
ing, Mrs.  Woodall  was  examined  at  length, 
and  testified  in  detail  aa  to  the  ai^ilant's 
cmTersatlonB  with  her  concerning  hla  trou- 
ble with  RudlsHI  and  his  manner  during 
such  couTeraations,  showing  what  appellant 
aaid  and  did  and  how  his  mind  was  affected. 
At  the  conclusion,  she  waa  asked: 


"Q.  I  beUoTe  you  aald  a  while  ago  that  upon 
the  vic«tion  of  Ids  trouble  with  BodisID  lis 
was  inaanef   A  He  was." 

[1]  Oounsd  for  appellant  outtends  here 
that  the  conrt  erred  in  not  i>eimittlne  the 
witness  during  the  early  part  of  her  ezaml- 
natlon  to  answer  the  Question  proponnded 
to  her  as  above  set  fortli.  The  ruling  of  the 
conrt  at  that  Jnucture  was  eorrecL  Vox  at 
this  time  the  witness  had  not  detailed  soflB- 
dently  the  facts  vqpon  which  she  based!  her 
opinion,  Tbe  record  ahows  that  the  witness 
later  during  her  examination  fully  stated 
the  tacts  upon  which  her  opinion  was  based, 
and  was  permitted  to  express  the  opinion 
that  on  the  subject  of  his  trouble  with  Rud- 
latll,  appellant  waa  Insane^  Uie  ruling  of 
the  ooort  was  In  conformity  with  the  rule 
announced  by  tills  court  In  Rolling  v.  State, 
54  Ark.  688-689,  10  S.  W.  658;  SnAtb 
T.  State,  68  Ark.  259-«2,  18  S.  W.  237 ;  Schu- 
man  v.  State,  106  Ark,  362,  158  S.  W.  611; 
Deweln  r.  State,  120  Ark.  802.  3U,  17»  S. 
W.  346 ;  Hanklns  v.  State,  138  Ark.  38-63. 
201  S.  W.  832,  li.  R.  A  1918D,  784. 

Second.  The  appellant  next  contends  t^t 
the  court  erred  In  its  ruling  in  giving  cer^ 
tain  instructions  on  Its  own  motion  and  in 
refusing  prayers  of  appellant  for  instruc- 
tions on  the  Issue  of  insanity.  The  court, 
on  its  own  motion,  gave  14  luBtructions  on 
this  Issue,  and  It  appears  that  counsel  for 
appellant  presented  19  prayers  for  instruc- 
tions on  the  same  issue,  which  the  court  re- 
fused. 

In  Bell  T.  State.  120  Ark.  at  page  653, 180 
S.  W.  105,  this  court,  having  under  consld* 
eratlon  rullnga  of  the  trial  court  In  giving 
and  refusing  prayers  for  Instructions  on  the 
Issue  of  insanity  where  the  crime  charged 
waa  murder  in  the  first  degree,  announced 
Uie  law  as  follows: 

"Where  one  Is  on  trial  for  murder  in  the 

first  degree,  and  the  state  proves  the  kllUng 
under  drcamstances  that  would  constitute 
murder  In  the  first  degree  if  the  homicide  was 
committed  b7  a  sane  person,  then  if  tbe  kill- 
ing is  admitted  and  insanity  Is  interposed  as  a 
defense  such  defense  cannot  avail,  unless  it 
appears  from  a  preponderance  of  the  evidence: 
First  that  at  the  time  of  the  killing  the 
defendant  was  under  such  a  defect  of  reason 
from  disease  of  the  mind  as  not  to  know  the 
nature  and  quality  of  the  act  he  was  doing; 
or,  second.  If  he  did  know  It,  that  he  did  not 
know  that  he  was  doing  what  was  wrong;  or, 
third.  If  be  knew  the  nature  and  quality  of  the 
act,  and  knew  that  It  waa  wrong,  that  he  was 
under  such  duress  of  mental  disease  aa  to 
be  incapaUe  of  choosing  between  right  and 
wrong  as  to  the  act  done,  and  unable,  because 
of  the  disease,  to  resist  the  doing  of  the  wrong 
act  which  waa  the  residt  solely  ot  his  mentsl 
disease.  •  •  • 

"But  it  must  be  remembered  that  one  who 
is  otherwise  ssne  will  not  be  excused  from  a 
crime  he  has  oomnltted  vAfle  tus  reason  is 


4^»Fer  otbar  asMs  set  same  tasle  sad  KBT-NVMBSa  la  aU  K«r-Hnmlwred  DlgssU  sod  Itadnw 
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temporarily  dethrosed,  not  by  dlBflase,  bat  by 
anger,  jealousy,  or  other  passion;  nor  will  ha 
be  excQsed  because  he  has  become  bo  morally 
depraved  that  hia  consdenc*  ceaaea  to  con- 
trol or  influence  hia  actions.'  In  other  words, 
neither  so-called  'emotional*  nor  *moTal*  In- 
aanlty  vUI  jastify  or  excuse  a  crime.'* 

In  connnenting  upon  the  numeroue  prayers 
for  instrnctlcHiB,  at  page  556  of  120  Ark., 
at  page  196  of  180  S.       we  said: 

"It  ia  not  surprising  Uiat  in  the  multiplidty 
of  prayera  for  instructioDS  on  this  issue,  many 
of  them  conflicting,  loDg,  and  involved,  that  the 
trial  court,  being  under  the  nece salty  of  ruling 
promptly  and  not  having  the  time  to  investi- 
gate, should  have  failed  to  give  a  consistent 
and  harmonious  charge  in  conformity  with  the 
hiw  as  above  announced,  which  we  find  to  be 
tite  caae.  We  cannot  comment  upon  each  aa- 
aignmest  of  error  and  upon  the  separate 
prayers  in  which  error  appears  without  un- 
necessarily extending  this  opinion.  •  •  * 
Instead  of  the  numeroua  instructions  that  were 
given,  it  would  have  been  far  better  U  the 
court,  after  announcing  the  law  as  to  the  bur- 
den of  proof  and  declaring  the  above  tests, 
had  instructed  the  jury  that  if  they  believed 
from  the  preponderance  of  the  evidence  that 
the  appellant  waa  insane  they  should  acquit 
him,  otherwise  they  should  convict  him  of  the 
crime  charged.  If  counsel  had  succinctly  pre- 
aeoted  their  respective  contentions  in  a  few 
plain  prayera  embodying  the  above  tests,  doubt- 
leas  the  errors  that  crept  into  the  conrt'a 
charge  would  have  been  avoided." 

[21  What  we  said  above  In  Bell  v.  State  le 
apposite  to  this  case.  In  the  case  at  bar  the 
court  did  not  heed  the  admonition  and  follow 
the  suggestion  of  this  court  in  Bell  v.  State, 
supra,  and  as  a  result  we  find  that  tbe 
court's  charge  on  the  issue  of  Insanity  is  in- 
consistent and  well  calculated  to  mislead  the 
jury,  WTiile  some  of  the  instructions  given 
by  the  court  on  Its  own  motion  correctly  de- 
clare the  low  in  conformity  with  the  law  as 
announced  by  this  court  ia  Bell  v.  State, 
supra,  other  Instructions  were  entirely  out 
of  harmony  with  the  law  aa  there  declared^ 
and  were  contradictory  and  inconsistent  in 
themselves.  The  same  may  be  said  with  ref- 
erence to  the  prayers  of  appellant  for  in- 
structions. While  {ft>me  of  them  declared 
the  law  In  conformity  with  previous  deci- 
sions of  this  court,  others  did  not 

Tbe  court  told  the  jury,  in  several  of  the 
written  instructions  given  on  Its  own  mo- 
tion, that,  if  the  appellant  at  the  time  of  the 
killing  waa  laboring  under  a  mental  delu- 
sion, and  the  killing  was  the  result  of  such 
delusion  and  tbe  appellant  was  unable  to  con- 
trol his  act,  the  Jury  should  acquit  him, 
provided  they  found  the  Imaginary  focts,  if 
real,  would  Justify  or  excuse  tbe  crime.  For 
Instance,  the  court  gave  Instruction  No.  10, 
as  follows: 

"You  are  further  instructed  that,  upon  a  con- 
sideration of  aU  th«  teatimony  in  tbe  whole 
ease,  including  the  testimony  tending  to  show 
dafandant's  Insani^  or  mental  incapacity  for 


the  commission  of  crime.  If  you  find  be  waa 
at  the  time  of  the  act  of  killing  laboring  un- 
der a  mental  delusion,  and.  waa  unable  to 
control  Ills  act,  then  yon  should  acquit  the  de- 
fuidant,  provided  yon  And  that  the  ImagiDary 
facts,  if  real,  would  jnstl{r  or  excuse  the 
crime.** 

In  Boiling  T.  State,  supra,  we  approved  the 
rules  announced  tn  McNaught^'a  Case,  and 
cme  of  than  Is  to  the  effect  that — 

"If  the  defendant  labors  under  a  partial  de- 
lusion only,  and  ia  in  other  respects  sane,  be 
must  be  considered  in  the  same  situation  aa  to 
rebpoasibility  aa  if  the  facts  with  reject  to 
wliich  the  delusion  exists  were  real." 

We  also  recognized  this  as  announcing  a 
correct  legal  principle  in  Smith  v.  State,  55 
Ark.  2l»-263,  18  S.  W.  237.  It  wUl  be  ob- 
served that  the  court  in  Its  Instructions  ap- 
plied this  principle  broadly  and  without  qual- 
ification or  limitation,  which  makes  all  the 
instructlona  containing  this  provision  in  di- 
rect confiict  with  the  rule  or  doctrine  aa  an- 
nounced In  the  third  test  In  Bell  v.  State, 
supra,  and  which  had  been  firmly  established 
in  previous  decisions  of  this  court.  Williams 
V.  State,  eO  Ark.  511-518,  9  8.  W.  5;  Green 
V.  State,  64  Ark.  523-534.  43  S.  W.  973;  Met- 
ropolitan Life  Ins.  Ga  t.  ^lane;  88  Ark.  132, 
135  S.  W.  836. 

Commenting  tipon  the  legal  tests  there 
laid  down  iu  Bell  v.  State,  supra,  we  said: 

"The  second  and  third  of  these  teste  are  ap- 
plicable In  every  case  where  the  evidence  tends 
to  prove,  as  it  does  here,  that  the  accused, 
at  the  time  of  tbe  alleged  criminal  act,  was  af- 
flicted with  that  disease  the  mind  termed 
by  medical  experts,  alienists,  and  authors  w 
medical  jurisprudence  as  'paranoia,*  whi^  has 
progressed  to  the  'stage  of  pereeeution.*  TtiM 
disease  manifests  itself  and  Is  characterized  by 
systematized  delusions;  that  is,  a  delusion 
based  on  false  premises,  pursued  by  a  logics] 
process  of  reasoning  to  an  insane  conclusion. 
Taylor  v.  McClintock,  supra.  Tbe  victim  of 
this  disease,  in  its  first  atnge.  has  apparently 
a  sound  mind  upon  all  subjects  except  those 
coming  within  the  particular  sphere  of  his 
delusion,  and  he  may  then  be  able  to  control 
his  actions  with  reference  to  Ua  delusion. 
Hence  the  reason  for  tbe  rule  announced  ia 
McNaughten's  Case,  10  Qarlt  &  Finley  Rep. 
19&-211,  and  recognized  by  us  in  Boiling  r. 
State,  supra,  that  where  one  labors  under  a 
partial  delusion  only,  and  is  not  in  other  re- 
spects insane,  he  must  be  considered  in  the 
same  sitnation  as  to  responsiUlity  ae  if  the 
facts  with  respect  to  whidi  the  delusion  exist! 
were  real.  But  where  the  disease  has  pro- 
gressed to  its  second  stage,  according  to  Whar- 
ton &  Stills,  in  their  excellent  work  on  Med- 
ical  Jurisprudence,  pp.  828-1031b:  The  pa- 
tient passes  on  to  tbe  formation  or  delusion 
of  suspicion  and  persecution.  He  believes  he 
is  the  object  of  evil  designs  of  others;  be  is 
talked  about  and  maligned;  he  ia  shunned, 
his  plans  are  thwarted,  he  Is  unjustly  dealt 
with,  he  is  defrauded  of  bts  rights.  •  •  « 
He  may  fasten  his  snsplaon  Jipon  some  par- 
ticular person  or  persona.  Ha  meditates  x^ani 
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of  protecUmi.  and  tli«n  of  resentmeot  He  has  '    Paranoia  Is  a  progzesBiye  disease  of  the 


DOW  becojDs  the  persecuted  paraiuriac.  the 
most  dangeroiiB  of  all  the  insatie.' 

"Id  this  second  Btase  of  the  disease  the  mlod 
of  the  victim  of  paranoia  ma;  bave  become 
so  compIetelT  dominated  bj  the  disease  as  to 
render  blm  incapable  of  coatcoUar  hia  aetioiis 
rich  rAfarenea  to  the  nblact'iwitter  (tf  his 


bialn.   Webster  defines  it  as  follovs: 

"A  chronic  fofm  of  Insanity  characterised  by 
reiy  cradoal  impainoent  of  the  intellect,  aya- 
tematised  delusion,  and  nsoally  hy  delaaions 
of  peraecntiona  or  mandatory  delnsions  pro- 
dudng  homicidal  tendenegr.    In  its  mild  form 


delusions.   The  diseaae  maj  hsTe  procressed  !  Paranoia  may  consist  in  the  wdl-marked  crot- 


to  the  «tent  Uiat,  in  the  language  of  Dean  on 
Md.  Jar.  49^7,  The  reason  has  lost  its  em- 
pire over  the  passions  and  the  actions  by 
which  they  are  manifested  to  sndi  a  degree 
that  the  indtridual  can  n^Kher  repress  the 
former  nor  abstain  from  the  latter.'  But  he 
aMm:  'It  doas  not  follow  that  bo  may  not  bs 
in  poaaeaaion  of  bis  senses.  The  maniac  may 
judge  correctly  of  his  actions  without  being 
in  a  condition  to  repress  bis  passions  and  to 
abstain  from  the  acta  of  violence  to  which 
they  impel  htm.*  Hence  the  reason  for  the  third 
test  mentioned  i^ove,  approved  hy  tlw  beat 
of  modem  authorities.'* 

In  the  more  recent  case  of  Hankliu  t. 
State.  183  Ark.  38,  at  page  47,  48,  201  8.  W. 
832.  834  (L.  R.  A.  1918D,  T84>  we  said: 

**In  approving  these  roles  of  UcNanghten's 
Case,  the  court  did  not  hold  that  the  doctrine 
of  irresistible  impulse  eanaed  by  disease  of 
the  mind  would  not  be  a  good  defense  in  cases 
where  the  evidence  adduced  warranted  it. 
In  Boiling  v.  State,  supra,  the  court  was  of  the 
opinion  that  the  evidence  did  not  warrant  an 
inatroctiom  on  irresistible  impulse.  *  *  • 
Now,  it  scans  to  us,  en  passant,  that  this 
court,  in  BolUny  t.  State,  supn.  did  not  bave 
the  correct  view  of  the  evidence  on  the  issue 
of  irresistible  impulse,  for  the  testimony  tend- 
ed to  prove  that  Boiling  was  aflUcted  with 
paranoia,  or  drinsional  insanity,  which  had 
progressed  to  the  stage  of  suspicion  and  per- 
secution, in  which  state  the  homicidal  tend- 
ency or  mania  is  most  pronounced." 

(I.  4]  In  the  record  now  before  ns,  there 
is  testimony  tending  to  prove  that  the  ap- 
pellant was  afflicted  with  a  disease  of 'the 
brain,  known  as  **partlal  Insanity"  *'mon(^ 
mania,"  or,  in  modem  psychiatry,  as  "parano- 
ia." and  that  this  disease  had  progressed  to 
its  second,  or  persecutory  stage.  There  Is 
al3o  testimony  from  which  the  Jury  might 
liave  found  that  It  bad  not  progressed  to  that 
stage,  and  also  testimony  from  which  the 
jury  might  have  found  that  the  appellant  was 
not  insane  at  all.  Such  being  the  testimony, 
it  was  peculiarly  a  question  of  fact  for  the 
Jury  to  determine  whether  or  not  the  appel- 
lant was  sane  or  insane  accordtng  to  the  tests 
laid  down  In  Bell  v.  State,  snpra.  The  rule 
that,  **where  one  labors  under  a  partial  delu- 
sion only  and  is  in  other  respects  sane,  he 
must  be  considered  as  if  the  facts  with  re- 
spect to  which  the  delusion  exists  were  real," 
acceding  to  the  doctrine  of  Bell  tj  State, 
supra,  and  Hankins  t.  State,  supra.  Is  limited 
In  its  application  solely  to  those  caan  where 
the  testimony  proves,  or  tends  to  prove,  that 
tlie  disease,  partanoia.  ia  In  Its  first  or  aarilest 
■tes»  of  devdoiOBeiL 


chetiness  exhibited  by  peracms  commonly  call* 
ed  cranks.** 

See,  also,  tbe  M«w  X&t  Ena,  "Parantda"; 
1  Wharton  &  StUie's  Hed.  Jnr.  p.  827,  1031 
(a)  (h),  ic);  2  Olevenger's  Med.  Jur.  of  Insan- 
ity, p.  860  et  aeq.  866;  Americana,  Eacy. 
Brit  In  its  first  and  earliest  stage  the  mani- 
featatioaa  ot  dalnsloo  Indicating  a  disease  of 
tbe  jnlnd  are  yet  so  mild-  and  unpicmoiinced 
tliat  its  vlcdm,  notwlthatanding  bis  moital 
delusion,  may  still  be  able  to  ezerdae  hia  wUl 
and  control  bis  actions  with  reference  to 
these  delualonfl.  Where  sucb  is  the  case, 
there  is  no  room  for  the  doctrine  of  irresist- 
ible Impalse  caused  by  a  disease  of  the  brato. 
But  where  tbe  disease  has  progressed  or 
evoluted  to  its  second  or  persecutory  stage,  or 
subsequent  stages,  and  its  fonn  and  ballu- 
dnations  are  snch  as  to  Indicate  Uiat  its  vic- 
tim, became  oC  the  disease,  is  do  longer  able 
to  control  his  will  and  actions,  then  the  doc- 
trine of  irresistible  impalse  as  laid  down  In 
the  third  test,  snpra,  is  applicable.  See  Le> 
gal  Medicine  (Stewart)  p.  40C,  f  158. 

[t]  Where  the  defense  is  insanity,  as  was 
said  In  Hankins  t.  State,  supra: 

"It  is  an  issae  of  fact  for  the  juiy  to  deter- 
mine whetber  the  aceuasd  at  the  time  of  the 
alleged  act  was  afflicted  with  a  mental  disease, 
and  an  issue  of  law  as  to  whether  the  mental 
disease  is  sud^  as  to  render  him  irresponsible. 
Therefore  th«  issue  of  responaibility  or  ir- 
responslbilitj  in  such  cases  should  he  sub- 
mitted to  the  Jury  under  proper  instructions.'* 

And  in  that  case,  after  approving  the  I^I 
tests  or  rules  as  announced  In  Bell  v.  State, 
snpra,  we  farther  said: 

"These  legal  rules  for  determining  the  is- 
sue of  guilt  or  innocsnce,  where  the  defense 
is  insanity,  give  the  jury  a  simple  and  definite 
guide,  announced  by  those  learned  in  tbe  law. 
and  they  cover  every  possiUe  phase  of  testi- 
mony thst  may  arise  in  any  case." 

In  cases  where  the  defense  Is  insanity,  if 
connsel  in  the  preparation  of  their  prayers 
for  Instructions  and  trial  courts  in  framing 
their  charges  to  the  jury  will  but  follow  the 
legal  test  or  rules  as  approved  and  announced 
by  this  court  in  the  recent  case  of  Bell  v. 
State,  supra,  and  Hankins  t.  State,  supra, 
they  cannot  go  astray.  As  was  said  In  Kel- 
ly V.  State.  226  S.  W.  13T: 

"In  thoae  cases  the  whole  subject  was  gone 
into  as  thoroughly  as  could  be  done  by  the 
writer,  who  voiced  the  opiuioDS  of  the  coart. 
We  deem  it  unnecessary  here  to  do  more  than 
call  the  attention  of  court  and  counsel  to  those 
eases  which  must  have  been  oveiiooked  In  the 
framing  of  the  diarge  to  the  Jncy.** 
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For  tiie  error  In  the  mUnss  6C  the  court 
In  Its  Instmctloiu  to  the  Jury,  the  judgment 
iM  reversed,  and  the  cause  will  be  remanded 
for  a  new  trlaL 


GREQQ  et  al.  v.  SANDERS  et  al.  (No.  15.) 

(Supreme  Goart  of  Arkaniai.  May  1921.) 

I.  Eminent  domain  «=3l45(l)  —  "Jnst  oom- 
pensation"  In  beneflta  received  where  pebllo 
one  for  whicb  laMi  taken  wihanoes  value  of 
remainder. 

It  in  the  general  rale  that,  where  the  public 
one  for  which  a  portion  of  a  man'a  lend  in  tnken 
no  enhances  the  valoe  of  the  remainder  an  to 
make  it  of  greater  valae  than  tiie  whole  was 
before  tiie  taking,  the  owner  has  received  "jast 
compensation"  in  benefits  wtthhi  the  meaning 
of  Const,  art.  2,  S  22. 

[Bid.  Note.^For  other  definitionn,  nee  Words 
and  Phrases,  Firat  and  Second  Swien,  Just 
Compensation.] 

2I  Eminent  domain  *s>l45(l)— Rale  ef  dam- 
■gen  redneed  by  beaeflts  not  appHoable  to 
OMC  of  Improvement  dUtrlet  oonstraetlna  fm* 
provement  paid  for  by  spoolal  aisessnioDt. 

The  mle  that  where  property  is  taken,  Imt 
the  public  use  for  which  it  is  taken  so  en- 
hances the  value  of  the  remainder  that  there 
la  no  diminution  in  the  original  value,  such 
special  benefits  constitute  just  compensation  to 
the  owner  within  the  Constitatioa,  has  no  ap- 
pUcatioxl  to  a  taking  b;  an  improvement  dis- 
trict organised  to  constnict  an  improvement  to 
be  paid  for  out  of  apednl  annennmoitB  levied 
on  contiguoun  Innd  benefited;  the  boi^tn  by 
the  Improvement  cannot  be  applied  in  measuring 
the  compensation  to  be  paid  tiie  proper^  own- 
er to  reduce  the  amount  to  ho  recovered. 

Appeal  from  Pike  (Chancery  Oourt;  James 
D.  ^aver.  Chancer. 

Suit  between  T.  3.  Qregg  and  others  and 
H.  0.  Sanders  and  others.  From  judgment 
for  the  latter,  the  former  appeaL  Affirmed. 

Jno.  W.  &  Jos.  M.  Stayton,  of  Newport,  for 
appellants. 

Geo.  A.  HiUhouse,  of  Newport,  and  Bmn- 
dldge  &  Neelly,  of  Searcy,  for  appellees. 

McC!ULLOCH,  O,  J.  The  Newport  levee 
district  was  created  as  an  Improvement  dis- 
trict by  the  Legislature  (Acto  1917,  p.  1286). 
for  the  purpose  of  ctmstructlng  a  levee  alons 
the  bank  of  White  river,  Oirough  the  city  of 
Newport  and  contiguous  territory.  The  right 
ot  eninent  d^Hnalo  was  conferred  for  the 
purpose  of  acquiring  lands  to  be  used  In  the 
conntructlcm  of  the  levee.  The  cost  of  ttie 
Improvaaent  Included,  of  course,  all  costs  of 
acauirlug  rights  of  .way  and  other  expenses 
to  be  paid  for  by  aasessments  on  benefits  ac- 
cruing to  the  real  property  affected  by  the 
Improvement.   Appellees  are  the  owners  of 


a  tract  of  land  containing  an^roxlmat^  17 
acres  situated  Just  outside  of  the  dly  of  New- 
port and  fronting  on  White  river,  and  in  the 
construction  of  the  levee  the  district  took 
and  used  about  five  acres  of  eald  land  of  ap- 
pellees, all  of  which  land  so  taken  fronted  on 
White  river.  The  remainder  of  the  land  oC 
appellees  is  within  the  bounds  of  Uie  district; 
and  the  benefits  thereto  from  the  construc- 
tion of  the  levee  have,  of  course,  been  assess- 
ed and  will  be  taxed  proportlocately  for  the 
construction  the  Improvmient.  It  is  not 
shown  In  the  present  record  bow  the  district 
acquired  the  right  of  way  ovw  the  land  o* 
appellees,  and,  as  no  point  Is  made  In  this 
case  on  that  propoeltlon,  we  assume  that  the 
lands  were  taken  without  the  exercise  of  the 
right  of  eminent  domain  in  the  manner  pre- 
scribed by  the  statute. 

Appellees  instituted  this  actltm  against  the 
district  to  recover  damages  laid  In  the  ag- 
gregate sum  of  $3,500,  and  specified  as  beinff 
the  sum  of  $3,000,  the  valne  of  five  acres 
taken  and  used  by  the  district,  and  the  fur* 
ther  sum  of  $500  for  damages  to  the  re- 
mainder of  the  land.  Appellants  (said  dis- 
trict and  Its  commissioners),  in  addition  to 
denials  of  the  allegations  of  the  complaint 
with  respect  to  ttie  extent  of  the  injury  and 
amount  of  damages  recoverable,  pleaded  tliat 
"the  benefits  received  by  said  land,  local  and 
peculiar  to  the  same,  over  and  above  the 
benefit  which  said  tract  receives  In  common 
with  the  other  lands  In  Newport  levee  dls- 
trict,  greatly  exceeds  the  value  of  the  land 
taken  by  said  district  for  the  right  of  way  ot 
Its  levee  over  the  lands  of  the  plain  tiffs.  *• 

^e  cause  was  tried  before  a  Jury  on  coh 
flictlng  testimony  in  regard  to  the  value  of 
the  land  taken  and  the  injury  or  benefit  to 
the  remaining  land  not  takm,  and  the  jarj 
returned  a  verdict  to  fovor  of  appellees,  fix- 
ing the  damages  at  the  aggregate  sum  of 
$1,500,  without  apporti<uiIng  the  same  be- 
tween the  items  of  damages  charged  in  the 
complaint 

The  court  In  (me  of  Its  Instructions  txAH  the 
Jnry,  over  the  objections  of  appellants,  that 
In  ascertaining  the  amount  of  damages  for 
taking  the  land  the  Jury  "should  not  take  In- 
to consideration  any  ben^ts  .whch  may 
crue  by  the  bulldlnc  of  the  levee  to  the  re- 
mainder of  the  original  tract**  An  ekceptioa 
was  saved  to  this  ruling  ot  the  court,  aad  the 
cmly  questhm  presented  on  tUs  appeal  im 
whether  or  not  the  oourt  etxeA.  in  holding 
Qiat  appellees'  right  of  recovery  for  the 
value  of  the  lands  taken  and  used  by  the  dis- 
trict In  the  construction  of  the  leree  oould 
not  be  rednoed  by  the  beheflts  aecrnlng  to  the 
remainder  of  Qw  tract, 

11]  The  only  ivovlalcn  In  the  ConatltnUoa 
ot  this  state  in  whicb  it  la  attempted  to  reg- 
ulate or  restrict  the  right  ot  emfaient  domain 
for  public  purposes  Is  in  section  22,  art  2^ 
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of  the  Constltntton  of  1874,  which  declares 
that— 

"Prirate  property  flball  not  be  taken,  appro- 
priated or  damaced  for  pablie  tuw,  vltlvrat  jost 
compenaatlon  therefor." 

The  Inquiry  which,  therefore,  must  always 
arise  In  the  int^iiHretatiQii  of  a  statute  au- 
thorlzlDg  the  taking  6t  property  or  in  any 
proceeding  to  recover  compensation  therefor. 
Is:  What  Is  "Just  compensation"  under  the 
gtren  state  of  facts?  Counsel  for  appellants 
contend  that  dedslons  of  this  court  In  Crlbbs 
T.  Benedict,  64  Ark.  066,  44  S.  W.  707,  and 
City  of  Paragonld  t.  MUner,  114  Ark.  334, 
170  S.  W.  78,  have  established  the  rule  of 
'^ust  cranpensatlon"  In  cases  similar  to  this 
to  be  tha^ 

*''^\'bere  the  pabUc  use  for  which  a  portion 
of  a  maD'i  land  la  taken  so  enhances  the  value 
of  the  remainder  as  to  make  it  of  greater  value 
tluin  the  whole  was  before  the  taking,  the  own- 
er in  sDcb  case  has  received  Just  compensa- 
tion in  benefits.** 

Such  Is  undoubtedly  Uie  rale  established 
by  the  great  weight  of  authority  In  cases 
where  property  taken  for  general  public  use 
and  cwnpensatlm  Is  to  be  awarded  at  the  ex- 
pense of  tbe  public  Many  cases  on  ttiat  sub- 
ject are  referred  to  In  Oribbs  r.  Benedict, 
supra,  and  there  are  many  other  cases  to 
the  same  effect  decided  before  that  time  and 
since. 

The  nde  has  been  gmerally  applied  In  In- 
stances of  the  taking  of  land  for  use  as  a 
public  highway  or  park  or  such  other  pub- 
lic use  where  the  compensation  Is  to  be 
awarded  out  of  puUic  funds.  The  case  of 
Otty  of  Paragould  t.  Hilner,  supra.  Is  an 
Instance  of  that  character,  and  we  have  no 
doubt  as  to  the  correctness  ot  that  rule  as 
api^led  to  the  Cacts  of  sntfli  a  case.  Ortbbs 
T.  Benedict,  supra,  was,  however,  a  case 
where  there  was  Involved  an  improvement 
district  formed  under  genial  statutes  for 
the  purpose  of  ctmstrncttng  a  drainage  ditch, 
and  we  announced  tbe  same  rule  in  that 
case  Tbe  question  of  damages  was  not,  ho«r- 
erer,  Involved  tn  that  case  further  tlian  to 
determine  whether  or  not  the  statute  which 
failed  to  provide  for  the  payment  of  damages 
was  valid,  and  this  role  was  merely  stated  as 
one  of  the  reasons  for  holding  the  statute 
to  be  vaUd  without  providing  for  the  pay- 
ment of  compmsatloo  other  ttian  Impliedly  by 
the  ben^ts  .which  would  accrue  from  the 
construction  of  the  Improvement  This  wss 
stated  only  as  one  of  the  reasons  why  the 
statute  was  valid,  and  the  dedalon  was  un- 
doubtedly correct,  even  though  we  concluded 
that  this  iMurtlcular  reasoa  for  so  holding 
was  unsound. 

{]]  We  have  reached  tbe  conclusion  that 
the  appUcatioa  <tf  that  rule,  in  a  case  where 
an  improv^ent  district  which  is  organized 
tot  the  puzpoae  at  cmutnictlng  aa  improTS- 


ment  to  be  paid  for  out  of  special  assessments 
levied  on  eondgaous  lands  benefited  by  tbe 
improvement,  cannot  be  applied  in  measuring 
the  compensation  to  be  paid  to  a  property 
owner  whose  land  is  taken  for  the  oonstmc- 
tlon  of  tbe  improvement  so  as  to  reduce  the 
amount  to  be  recovered  to  the  extent  of  the 
boieflta  accruing  to  the  other  lands  In  the 
district  which  are  to  be  specially  taxed  for 
tbe  purpose  of  paying  for  the  improvement. 

It  is  found,  cm  examloatiou,  that  all  of  the 
cases  dted  In  Crlbbs  v.  Benedict,  supra,  are 
those  which  relate  to  payment  of  compensa- 
tiffli  for  property  taken  for  public  use  where 
the  question  of  special  benefits  arising  from 
a  purely  local  Improvement  to  be  paid  for 
by  special  assignments  did  not  arise.  In  a 
few  cases,  like  the  present  one,  the  authori- 
ties are  to  the  contrary.  It  Is  readily  seen 
that  the  application  of  this  rule  to  the  pay- 
ment of  compensation  for  property  taken  by 
an  improvement  district  constitutes  a  douUe 
<^arge  for  the  benefits  accruing  to  the  re- 
mainder of  an  owner's  land  where  a  part  has 
been  taken  for  the  oonstraction  of  the  im- 
provement. The  benefit  to  the  remaining 
portion  of  the  land  is  paid  for  by  the  owner 
In  special  assessments  levied  to  defray  the 
cost  of  the  improvement,  and  If  the  owner  Is 
comi)elled  to  credit  tbe  amount  of  these  bene* 
fits  on  the  compensation  to  which  he  Is  en- 
titled for  that  porticm  of  his  land  which  has 
beoi  takra,  the  eifect  is  to  charge  him  twice 
for  the  benefits.  In  other  words,  he  will  be 
paying  for  the  boaeflts  in  tbe  assessments 
which  are  levied  against  his  property,  and 
also  the  second  time  when  be  credits  It  on 
the  compeDsatlon  which  Is  due  him  for  his 
property  which  has  been  taken. 

Mr.  Hamilton,  In  his  work  on  Taxation 
by  Aasessment  (volume  1,  1  67),  states  the 
rale  as  follows: 

"Whatever  metbod  of  exacttaig  compensation 
from  the  proper^  owner  for  benefits  enuring 

to  him  is  adopted,  the  property  owner  cannot 
be  charged  twice  for  the  same  benefit.  •  •  • 
So  if,  under  the  local  statute,  certain  benefits 
may  be  made  the  basis  of  a  local  asaeasment 
agidnst  the  property,  sneh  benefits  cannot  be 
set  off  against  damages  as  the  property  owner 
can  subsequently  be  compelled  to  pay  therefor 
in  such  ssaessment  proceedings.'' 

This  rule  was  annountfed  by  the  Supreme 
Judicial  Court  of  Massachusetts  In  the  case 
of  Garvey  v.  Inhabitants  of  Bevere,  187  Mass. 
546,  78  N.  E.  664,  though  that  court  has 
steadily  adhered  to  the  general  rule  herein- 
before stated  that  compensation  may  be 
made  for  property  taken  for  public  use  in 
the  benefits  to  accrue  to  the  remainder  of 
the  pTogerty  of  the  same  owner.  This  doc- 
trine was  also  announced  by  Judge  Mitchell 
with  much  force  in  the  case  of  State  ex  rel. 
V.  District  Court,  68  Minn.  161,  68  N,  W. 
860.  In  that  case  the  court  dealt  with  a 
statute,  one  ■ectioo  of  which  authorised 
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appraisal  of  damages  for  property  taken  for 
use  In  providing  a  local  ImproTement,  and 
another  section  wblcli  provided  for  the  as- 
sessment of  sncfa  special  benefits  which  was 
to  form  the  basts  of  taxes  levied  to  defray 
the  cost  of  the  improvement.  The  Minnesota 
court,  bad,  In  other  decisions,  announced  the 
general  rule  as  hereinbefore  recited  with  ref- 
erence to  the  reduction  of  damages  by  com- 
pensation In  benefits,  and  reiterated  that  rule 
In  the  case  jnst  cited,  but  held  that  the  rule 
had  no  application  to  an  Instance  where  the 
cost  of  the  improvement  for  which  the  land 
.was  t&ken  was  to  be  defn^ed  by  the  imposi- 
tion of  taxes  baaed  upon  qtedal  benefits. 
The  court  said: 

"But  eoansers  contentlcai  Is  that  where,  as 
under  this  statate,  tbe  cost  of  the  acquisition 
of  the  land  is  to  be  defrayed  by  spet^al  assess- 
ments upon  the  property  specially  benefited 
thereby,  a  deduction  of  special  benefits  to  the 
remainder  of  the  tract  from  the  value  of  the 
part  taken  is  uncoostitutionHl,  for  tbe  reason 
that  this  remainder  Is  sobject  to  assessment,  to 
the  extent  of  these  Bans  special  benefits,  to 
defray  thia  same  cost,  which  would  residt  ei- 
ther in  the  owner  being  taxed  twke  for  the 
same  Improvement,  or  else  In  depriving  him 
of  his  property  without  Just  compensation.  It 
is  very  clear  that,  if  the  statute  will  accom- 
plish this  result  it,  or  some  part  of  it,  is  xmcon- 
stitutional  and  void. 

"We  need  not  stop  to  Inquire  what  are  bene- 
fits 'resnltiog  from  sndi  taking,'  which  are  to 
be  deducted  in  tbe  condemnation  proceedings— 
-whether  they  are  only  those  resulting  from  tbe 
mere  taking  of  the  land  by  the  city,  disasso- 
ciated from  the  appropriation  and  Improvement 
for  the  purpose  for  which  it  Is  taken,  or  wheth- 
er tbey  also  include  those  tiiat  will  result  from 
such  approprifltion  and  improvenient,  although 
It  is  very  difficult  to  conceive  what  benefits  can 
result  to  the  residue  of  a  tract  from  the  mere 
act  of  taking  a  part  of  it.  But  it  is  very  evi- 
dent from  the  language  of  section  8  that  the 
benefits  for  which  assessments  are  there  re- 
quired include  the  same  benefits  which  are  re- 
quired to  be  deducted  by  section  7.  Moreover, 
the  language  of  section  8  is  mandatory,  and 
not  merely  pcrmisnve.  It  not  only  requires 
such  assessments  to  be  made,  but  also  that 
tbey  aball  be  made  on  all  property  benefited. 
Hence,  if  oil  tbe  provisions  of  both  sections  are 
carried  Into  effect,  the  result  will  be  either  that 
the  landowner  will  be  deprived  of  hia  property 
without  just  compensation,  or  else  he  will  be 
taxed  unequally,  by  being  compelled  to  pay  twice 
for  the  same  thing." 

It  is  tme  that  in  that  case  the  court  held 
tb.it  the  two  sections  were  In  conflict  and 
that  the  last  one,  which  provided  for  taxa- 
tion upon  the  whole  of  the  benefits  without 
taking  into  consideration  the  damages,  was 
void.  We  have  no  such  question  as  that  in 
the  present  case,  but  the  decision  of  the  Min- 
nesota court  is  persuasive  to  the  extent  that 
It  lays  down  the  principle  that  It  would  con- 
stitute a  double  charge  against  the  property 
owner  to  make  him  contribute  oat  of  beneflts 


received  to  the  cost  of  Improvement  by  pay- 
ing assessments,  and  also  by  compelling  him 
to  credit  the  braefits  which  accrue  from  the 
improvement  on  the  C(Hnpensatlon  to  wbidii 
he  Is  entitled  for  damages  on  account  of  oth- 
er portions  of  his  land  being  taken. 

The  theory  upon  which  rests  the  proceed- 
ings for  the  construction'  of  local  improve- 
ments by  the  Imposition  of  special  assess- 
ments on  contiguous  property  is  that  the  Im- 
provement Is  public  In  its  nature  to  the  ex- 
tent that  the  right  of  eminent  domain  may 
be  authorized,  but  It  Is  local  to  the  extent 
that  special  benefits  accrue  to  the  adjoining 
property.  Tbe  improvement  is  paid  for  out 
of  spedal  assessments  based  on  such  bene- 
flts, and  when  property  Is  taken  for  use  In 
the  constructioii  of  the  Improvement,  full 
compensation  must  be  awarded  in  order  to 
satisfy  the  reqnlrem^its  of  tbe  Oonstimtlon 
without  deduction  of  the  beneflts  which  are 
to  accrue  to  the  owner  on  the  remainder  of 
his  property.  Damages  to  the  property  not 
taken  may,  however,  be  balanced  off  against 
the  benefits  which  accrue,  for  damages  must 
necessarUy  be  taken  Into  account  In  the  es- 
timate of  tieneflta  There  are  authorities  to 
the  effect  that  If  the  beneflts  to  the  remain- 
ing property  exceed  the  damages  to  the 
property  talcen,  such  beneflts  may  be  useo  In 
the  reduction  of  the  damages  and  the  exces- 
sive beneflts  over  damages  may  be  the  basis 
of  a  local  assessment.  And  It  has  beoi  held 
that  It  Is  proper  "to  deduct  the  amount  of 
the  special  tax  levied  for  a  given  Improve- 
ment, from  tbe  amount  oi  the  beneflts  re- 
ceived from  sudi  Improvement,  and  to  treat 
the  amount  thus  obtained  as  the  net  amount 
of  benefits  to  be  deducted  from  tbe  amount 
of  damages."  HamlltMi  on  Taxation  by  As- 
sessment, I  67;  Carroll  v.  City  of  Marshall, 
89  MO.  Appi.  464.  T3  S.  W.  1102;  VlUage  of 
Grant  Park  t.  Trab,  218  III.  516,  7S  N.  IL 
1040.  TbstB  Is  no  question,  however,  pr»- 
emted  In  Uie  Cacti  of  the  present  case  as 
to  whettier  the  beDsfits  wlU  exceed  tito 
amount  of  taxes  assessed  against  them. 
It  does  not  appear  even  that  the  Jury  award- 
ed any  damages  for  injury  to  the  remainder 
of  the  propeoty  not  taken,  though  they  may 
have  done  so  under  the  testimony  and  In- 
structions of  the  court.  No  point  Is  raised 
that  the  benefits  exceeded  the  taxes  levied  and 
should  be,  to  that  extent,  credited  on  the 
compensation  to  be  allowed  for  the  damages 
to  the  property  taken.  At  any  rate,  we  are 
convinced  that  the  true  rule  is  thit,  whether 
tbe  taxes  levied  amount  to  the  fuU  amount 
of  the  appraised  beneflts  or  not,  there  can 
be  no  deduction  of  any  part  of  tbe  beneflts 
from  the  compensation  to  be  allowed  to  a 
property  owner  for  that  portion  of  his  prop- 
erty which  Is  taken  and  used  tn  tbe  construc- 
tion of  the  improvement,  for  the  reason  that 
he  pays  for  his  benefits  In  taxes,  the  same 
as  other  pnqierty  ownen^  and  it  would 
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ilestrc^  the  rale  of  equality  to  require  bim  to 
contzltHite  to  the  ecaumoa  use  any  part  of 
his  properf7  without  compensation. 

There  was  no  oror  committed,  and  the 
]a<lgmeDt  tfioald  he  afSxmed.  It  ia  00  or- 
dered. 


HARTON  V.  DURHAM.    (No.  16.) 

(Supreme  Comt  of  Arkanaaa.  Hay  80,  1^) 

RaforHaHea  of  iBttromaatt  «3>45(4)  —  EvI* 
tfeaoo  held  to  aapport  ilaerae  of  reformatloa. 

In  Tender's  snit  to  reform  deicrlption  in 
a  dcedt  evidence  that  the  deed  was  prepared  bj 
porchaaer  and  induded  a  deaeriptiott  of  land  not 
a  part  of  the  **B.  land"  intended  to  be  convey- 
cd  Aald  to  anpport  decree  of  reformation  ex- 
duAbf  aneh  land. 

Appeal  from  Faulkner  Chancery  Cknirt: 
Jordan  Sellers,  Chancellor. 

Action  by  B.  H.  Harton  a^lnst  O.  B.  I>tir- 
ham,  in  which  defendant  croes-complalned, 
iw^klnp  reformation  of  a  deed,  and,  the 
cause  being  transferred  to  the  chancery 
court,  decree  was  rendered  in  defendant's 
favor  reforming  the  deed,  and  plalntltC  ap- 
peals. Affirmed. 

J.  C  ft  Wm.  X  dark,  of  Oonway,  for  Mipel- 
lant. 

B.  W.  Robins,  of  Conway,  tor  appellee^ 

McGITLUXM.  O.  J.  Appellant  Instituted 
Hila  action  agalnat  anwllee  in  the  drcntt 
conrt  of  Faulkner  county  to  recover  damages 
■Qstained  by  reason  of  an  alleged  breach  of 
the  covenants  of  warranty  of  title  contained 
hi  a  deed  which  purported  to  convey,  among 
other  tracts  of  land,  one  described  as  "all 
tliat  part  oi  the  north  half  of  the  north  half 
of  section  twenty-one  (21)  In  towndilp  six 
(6)  north,  range  fourteen  (14)  weat,  lying  In 
Conway  coanty,  Arkansas."  Aiq>eilee  an- 
Bwmd,  aDeglng  that  tlie  above-describbd 
tract  of  land  wu  inclnded  in  13ie  deed  of 
conveyanoe  to  qipellant  by  mistake,  and  he 
asked  that  the  answer  be  taken  as  a  cross- 
complaint,  that  tht  cause  be  transferred  to 
the  cbaneery  court,  and  that  the  deed  be  re- 
formed so  as  to  exclude  said  tract  from  tlie 
conveyance.  The  cause  was  transferred,  and 
OD  final  hearing  the  chancery  court  rendered 
a  decree  in  appellee^s  favor  reffffmlng  the 
deed. 

The  facts  of  the  case,  as  disposed  In  the 
evidoice  adduced  by  appellee,  are  as  fcdlows: 

Mrs.  llary  M.  Barnes  owned  a  tract  of 
unimproved  timber  lands  containing  a  lit- 
tle less  than  800  acres,  situated  partly  In 
Faulkner  and  partly  in  Oonway  counties. 
Ark.,  and  known  as  the  "Barnes  land." 
The  tract  Included  the  whole  of  section 
16,  township  6  north,  range  14  west,  which 
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is  Intersected  by  Cadroo  creek,  the  bound- 
ary line  between  the  two  counties  mentioned 
above.  The  remainder  of  the  land  owned 
by  Mrs.  Barnes  Is  described  in  the  deed 
aa  "all  that  part  of  the  north  half  of  the 
north  half  of  section  21,  township  6  north, 
range  14  west,  situated  In  Faulkner  county." 
In  other  words,  Mrs.  Barnes  owned  all  that 
part  of  the  north  half  of  the  north  half  of 
section  21  east  of  Cadron  creek  In  Faulkner 
county,  hut  did  not  own  that  part  of  said 
north  half  of  the  north  half  of  section  21 
lying  west  of  Cadron  creek  In  Conway  coun- 
ty. 

Appellee  was  a  member  of  a  copartnership 
composed  of  himself  and  W.  S.  Ca7X)rt  and 
Guy  Farrls,  engaged  In  the  real  estate  busi- 
ness In  the  dty  of  Oonway,  and  Mrs.  Barnes 
listed  her  lands  with  them  for  sale  at  the 
net  price  of  ?20,000.  Appellant  knew  that 
the  lands  were  listed  with  appellee's  firm 
for  sale,  but  opened  negotiations  direct  with 
Mrs.  Barnes  and  offered  her  $20,000  for  the 
lands.  Mrs.  Barnes  declined  to  negotiate 
with  appellant  and  referred  lUm  to  appellee's 
Arm,  ^tb  whom  appellant  then  began  negoti- 
ations, which  resulted  in  an  agreement  for 
the  sale  of  the  lands  for  the  sum  of  $21,500 
of  which  $20,000  was  to  go  to  Mrs.  Barnes 
and  the  remainder  to  appellee's  Arm  as  com- 
mission on  the  sale. 

The  firm  of  selling  agents  did  not  have  a 
description  of  the  land  by  sections  or  subdivi- 
sions thereof,  and  the  only  description  th^ 
had  was  that  which  mentioned  the  land  as 
the  "Barnes  land."  They  furnished  to  appel- 
lant an  abstract  of  title  to  the  Faulkner  coun- 
ty lands,  and  after  examination!  by  ap[>el- 
lant's  attorney  a  deed  was  prepared  by  the 
lattCT  and  turned  over  to  <me  of  the  mem- 
bers of  app^lee's  flna  to  forward  to  Mrs. 
Barnes  for  execution  at  her  home  In  New 
York.  The  deed  thus  prepared  by  appellant's 
attorney  correctly  described  the  "Barnes 
land,"  as  above  set  forth,  and  also  purported 
to  convey  "all  that  part  of  the  north  half  of 
the  north  half  of  section  twenty-one  (21)  in 
township  six  (6)  north,  range  fourteen  (1^ 
west,  lying  in  Ocmway  .county.  Ark,,"  which 
was  not  owned  by  Mrs.  Barnes.  The  mem- 
bers of  appellee's  firm  were,  as  before  stated, 
unacquainted  with  the  accurate  description 
of  the  land,  and  the  deed  was  forwarded  to 
Mrs.  Barnes  without  a  verification  of  the  de- 
scriptions to  ascertain  whether  or  not  the 
lands  were  correctly  described  In  the  deed. 

When  Mrs.  Barnes  received  the  deed  she 
declined  to  execute  and  deliver  It  until  Uie 
money  was  paid  over  to  her  in  New  Tbrk, 
and  appellant  declined  to  said  the  money 
to  New  York  until  the  deed  was  executed. 
In  order  to  bring  about  the  sale,  appellee, 
Durham,  agreed  to  have  Mrs.  Barnes  convey 
the  land  to  bim,  and  he  In  turn  to  make  the 
conTsyance  to  appellant.  App^ee  was  in 
Hot  Springs  at  the  time  this  controversy 
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arose,  and  arrangements  were  made  widi 
him  by  conversation  over  tbe  tel^faone  by 
one  of  the  members  of  the  firm.  This  ar- 
rangement was  carried  out,  and  Mrs.  Barnes 
erased  appellant's  name  from  the  deed  which 
had  been  prepared  by  his  attorney  and  In- 
serted the  name  of  appellee,  Dnrham,  and 
executed  the  deed  In  that  form  and  forward- 
ed tbe  same  to  one  of  the  banks  in  Conway 
for  delivery.  In  tbe  meantime  appellee  had 
returned  home,  and  a  deed  was  prepared  for 
him  to  execute  conveying  the  land  to  appel- 
lant, and  the  same  description  was  used  as 
In  the  other  deed,  including  the  tract  in 
section  21  lying  west  of  Cadron  creek.  The 
two  deeds  were  delivered  simultaneously 
when  the  payment  was  made  by  appellant. 

It  is  shown  that  appellee  was  not  inter- 
ested In  the  sale  further  than  to  earn  the 
commission,  and  that  he  accepted  the  deed 
from  Mrs.  Barnes  and  in  turn  conveyed  to  ap- 
pellant merely  as  the  most  convenient  way 
of  consummating  the  sale  in  the  emergency 
which  arose  by  reason  of  the  fact  that  Mrs. 
Barnes  refused  to  execute  the  deed  iintil  the 
money  was  paid  over  in  New  York  and  ap- 
pellant refused  to  pay  the  money  nntil  the 
deed  was  ready  for  delivery  at  his  home  in 
Conway.  Appellee  shows  further  that  there 
was  no  intention  on  his  part  or  on  the  part  of 
appellant  to  negotiate  and  consummate  a  sale 
for  any  other  lands  except  the  tract  known 
as  tbe  "Barnes  land,"  which  was  wild  tim- 
bered land  with  which  appellant  was  more 
familiar  than  appellee,  and  that  the  Incln- 
slon  of  the  tract  In  section  21  west  of  Cadron 
creek  not  owned  by  Mrs.  Barnes  and  partly 
In  cultivation  was  tbe  result  of  a  mistake  in 
the  preparation  of  the  deed.  These  facts 
being  sufflclently  proved,  appellee  Is  entitled 
to  the  relief  which  was  granted  by  the  chan- 
cery court.  The  facts  are,  however,  disputed 
by  appellant,  but,  after  careful  consideration 
of  the  testimony,  we  are  of  the  opinion  that 
the  findings  of  the  chancellor  are  well  sup- 
ported by  the  testimony,  and  that  the  proof 
is  "clear,  unequivocal,  and  decisive"  that  the 
tract  of  land  in  question  was  included  in  the 
deed"  by  mistake. 

There  is  a  sharp  conflict  In  the  testimony 
on  the  point  whether  or  not  a  member  of  ap- 
pellee's firm  furnished  a  memorandum  con- 
taining a  description  of  the  land.  Suffice  it 
to  say  that  the  preponderance  of  the  testi- 
mony on  this  subject  is  not  against  the  find- 
ings of  the  chancellor.  But,  a^de  from  that 
question.  It  is  undisputed  that  ap[>enant 
knew  that  he  was  buying  a  tract  of  wild  and 
unoccupied  timber  land  owned  by  Mrs. 
Barnes,  and  that  he  was  not  to  get  any  cul- 
tivated lands.  The  tract  in  controversy  con- 
tains 18  acres,  of  which  11  acres  is  In  a  high 
state  of  cultivation. 

Our  conclusion  la  that  the  decree  of  the 
chancellor  was  correct,  and  the  same  la  af- 
firmed. 


COSBY  V.  HURST.    (No.  14.) 
(Snpreme  Court  of  Ariianaas.    May  30,  1921.) 

1.  Attornay  and  Hleat  «=>I82(3).  I92<2)  — 
Um  at  ooMmoN  law  was  od  evidanoe  bands 
•f  ttteraey,  and  lot  m  debt  ItMlf,  ud  eon- 
plaiat  moit  abow  passwalen  ef  evtdeice  of 
tndebtadaoM. 

A  common-law  lien  of  an  attorney  employed 
to  collect  en  indebtedncsB  was  on  the  evidence 
of  indebtedness  in  the  hands  of  the  attorney 
and  not  on  the  debt  itself,  and  hence  in  an  ac- 
tion in  equity  by  an  attorney  against  bis  client 
to  have  his  lien  fixed  on  proceeds  of  Inanrance 
policy,  complaint  did  not  state  facta  which 
would  confer  a  lien,  where  it  did  not  allege  that 
the  policy  or  other  evidence,  if  any,  was  in  the 
possession  of  the  attorney. 

2.  Equity  «=348— Sole  basis  of  suit  to  reoovar 
moaey  Is  Inadequaey  of  legal  remedy. 

The  basis  of  a  suit  in  eqnity  for  the  aole 
purpose  of  recovery  of  monej  is  the  inadequacy 
of  legal  remedy,  and  hence  equity  has  no  juris- 
diction of  a  suit  by  an  attomqr  against  his 
client  and  an  insurance  company  to  recover 
compensation  for  his  efforts  in  bringing  about 
a  settlement  under  a  life  policy  on  tbe  ground 
of  insolvency  of  the  client,  on  the  theory  of 
equitable  garnishment;  there  being  no  allega- 
tions setting  forth  grounds  for  equitable  relief. 

3.  Equity  «s»l3eu-Formal  statameat  of  iio  ad»> 
f  uate  raiedy  at  law  iMffective. 

Nothing  is  added  to  a  complaint  in  equity 
by  the  formal  statement  tbat  plaintiff  baa  no 
adequate  remtidy  at  law*  being  a  mere  eoncln- 
sion. 

AMteal  from  Washington  Chancery  Oourt; 
Ben  F.  McMahan,  Chancellor. 

Suit  by  O.  A.  Hurst  against  a  A.  Cosby 
and  another.  Decree  for  plaintilf,  ai^  the 
named  defendant  appeals.  Reversed  and  re- 
manded, with  directions. 

John  Mayes,  of  FayettevlUe,  for  appellant 
W.  N.  iTle,  of  Rogers,  and  H.  L.  Pearstm, 
of  FayettevlUe,  tor  app^lee. 

Mcculloch,  O.  J.  App^lee  is  an  attor- 
ney at  law  and  a  member  of  the  Washington 
county  bar,  and  be  instituted  tlilB  action 
against  appellant  in  the  chancery  court  of 
that  connty  to  recover  the  amount  of  fees 
alleged  to  be  due  for  {M-ofessional  services 
rendered  in  connection  with  a  claim  of  appel- 
lant against  an  Insurance  company.  It  Is  al- 
leged in  the  comidaint  that  appellant  made 
claim -in  tbe  sum  of  $1,000  against  the  Fay- 
ettevlUe Mutual  Boiefit  Association  under  a 
policy  issued  to  appellant's  wife,  now  deceas- 
ed, tbat  appellant  em[doyed  appellee  to  col- 
lect the  <ialm  from  said  insurance  company, 
and  that  appellee  "prepared  the  necessary 
papers  and  presented  the  matter  to  the  Fay- 
etteville  Mutual  Braeflt  Association  in  tbe 
usual  manner,"  that  after  snch  presentation 
and  after  investl^tlon  made  by  the  said 
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oorapan7  tbs  latter  nottfled  wpdlee  that  tba 
claim  would  be  allowed,  and  would  be  paid 
as  soon  aa  readied  in  the  regular  order  of 
buBineu;  Oat  snbBetiiiaitly  ajwellee  was  no- 
tlfled  by  the  Inrarauce  company  that  pay- 
ment would  be  made  on  June  16,  1919.  and 
that  a  check  was  made  oat  by  the  company 
payable  to  appellee  aa  attorney  for  an>^lAn^ 
but  that  after  the  performance  of  said  serv- 
ices by  appellee,  and  before  the  delivery  of 
the  die^  a^ieUant  employed  another  at- 
torn^ to  handle  the  claim  for  him,  and  no- 
tified tlie  said  insurance  company  not  to  turn 
over  the  chedt  or  make  any  payment  to  ap- 
pellee. 11»  complaint  contains  the  further 
allegation  fibat  appellant  is  insolvent,  and  the 
prayer  at  the  complaint  Is  that  a  lien  be  d» 
dared  in  appellee's  fovor  for  the  amount  of 
his  fee  in  the  sum  of  9150  on  said  claim 
against  the  insurance  company,  which  said 
company  was  made  a  defendant  in  the  ac- 
tion. Appellant  appeared  by  attorney,  and 
demurred  to  the  complaint  on  the  ground 
Uuit  it  did  not  state  a  cause  of  action  with- 
in the  JurlBdIctlfm  of  the  chancery  court,  and 
also  filed  a  motion  to  transfer  the  cause  to 
the  circuit  court  The  court  overruled  the 
demurrer  end  the  moUoo  to  transfer,  and, 
the  defendant  declining  to  pl^  farther,  de- 
cree was  rendered  against  him  and  against 
tixe  Fayettevllle  Mutual  Benefit  Association 
tar  OiB  recovery  of  the  sum  of  9190,  whldi 
was  declared  to  be  a  lien  on  ai^Uant's  claim 
against  said  insurance  oxopany. 

II]  It  is  conceded  by  counsd  for  appellee 
that  there  is  no  statutory  lien  In  ai^llee's 
favor,  for  the  reason  that  Oiere  was  no  Judg- 
mrait  rendered  and  no  action  Inatitated  on 
axvellanfs  claim  against  the  Insurance  com- 
pany. Crawford  &  Moses  Digest,  {{  6^.  6301 
But  It  is  contended  that  appellant  had  a 
common-law  lien,  Indcgiendent  of  the  statute, 
on  the  papers  tn  his  hands  evidencing  i^ipel' 
lanf  s  claim  against  the  Insurance  ctmpany. 
The  validity  of  Oils  sort  of  claim  was  reo 
ognlzed  by  this  court  In  the  case  <tf  Olst  v. 
Hauly,  88  Axk.  288.  But  the  difficulty  with 
appellees  contention  Is  t&at  he  has  not  set 
forth  in  his  ctnnplaint  a  state  of  Acts  which 
would  onfer  a  liei,  In  that  he  does  not  al- 
lege that  the  policy  or  other  evidence,  if  any. 
of  appellant's  dalm  against  the  insurance 
company  was  turned  over  to  him  and  still  re- 
mains in  his  possession.  Such  a.  lien  at  com- 
mon law  was,  as  we  understand,  on  the  evi- 
dence of  Indebtedness  In  the  hands  of  the  at- 
torney, and  not  on  the  debt  itself.  This  be- 
ing true,  appellee  has  not  diown  In  ths  com* 
plaint  that  he  had  In  bis  possesslDn  any  pa< 
pers  on  whit^  he  was  eotlUed  to  a  lien. 

[2,  S]  It  is  next  contended  bjf  counsel  for 
aw^ee  In  support  at  the  decree  that  the 
auctions  of  insolvoH^  were  sufficient  to 
confer  jurisdiction  on  the  chancery  court, 
and  that  the  insurance  company,  as  appel- 
lant's debtor,  having  been  made  a  party  to 


the  suit,  i^pellee  is  entttlea  to  an  equitable 
garnishment.  Ibe  mere  aU^tlon  of  Insol- 
vency was  not,  however,  sufficient  to  show 
that  the  remedy  at  law  was  Inadequate  and 
it  does  not  show  a  cause  of  action  cognizable 
in  equity.  Tb»  basis  of  a  suit  in  equity  for 
the  s<^e  purpose  (mC  recovery  of  money  is  the 
iiiadequa(7  of  legal  remedies.  Davis  v.  Ar^ 
kansas  Sire  Ins.  Go„  63  Ark.  412,  89  |.  W. 
258;  Shidid  Avenue  National  Bank  v.  Jud- 
klns,  66  Ark.  486,  51  S.  W.  632 ;  Horstmann 
V.  La  Fargue,  140  Ark.  668,  215  S.  W.  729; 
Henslee  v.  Moblc^,  230  S.  W.  IT.  There  are 
no  allegations  which  set  forth  grounds  for 
equitabte  relief.  Newman  r.  Neel,  227  8.  W. 
977.  Nothing  Is  added  to  the  force  of  the 
complaint  the  formal  statement  that  ap- 
pdlee  had  no  adequate  remedy  at  law.  That 
was  a  mere  condusion,  and  according  to  the 
facts  all^d  thore  was  no  reason  why  a 
garnishment  in  an  aotloa  at  law  would  not 
have  afforded  an  adequate  r^edy.  > 
Hie  court  med  in  refiulng  to  transfer 
the  cause  to  the  dreult  court,  and  for  that 
reason  the  decree  is  reversed,  and  Vbo  cause 
is  remanded,  with  directions  to  transfte  tile 
cause,  unless  further  grounds  are  stated  for 
equitable  relief. 


T.  A,  THOMAS  ft  SONS  V.WOLFE.   (No.  27.) 

(Supreme  Oonrt  of  Arksnsas.  May  80^  1921.) 

Master  asd  servait  «=>2l9(B)~Rlsk  of  saload- 
lag  logs  held  aussied. 

Danger  attendant  upon  unloading  logs  from 
wagon  standing  od  rough,  slopiBg  ground,  in 
passing  on  the  lower  Bide  thereof  to  a  point  be- 
tween the  front  and  hind  wheels,  and  releaaing 
the  bumper  which  held  the  logs  in  place  on 
the  wagon  by  Icnocking  or  pulling  out  the  back 
pin,  was  obvious,  and  aervaat  doing  so  assumed 
the  risk  or  injury,  where  he  was  intelligent  and 
experienced  In  this  partlenlar  diaracter  of 
work,  and  was  cognizant  of  a  defect  in  the 
bumper  which  caused  the  buck  pin  to  hang,  as 
well  as  the  sloping  condition  of  Ute  yard  where 
he  stopped  the  wagon  for  the  purpose  of  un- 
loading. ^ 

Appeal  from  (Ttrcnlt  Oonrt,  CDark  Opunty; 

Joe  Hardage,  Special  Judge. 

Suit  by  O.  W.  Wolfe  agafost  T.  A.  Thomas 
ft  Sons.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Reversed,  and  cause  dis- 
missed. 

Jno.  H.  ft  D.  H.  Crawford,  of  Arkadelphia, 
for  appellants. 
W.  H.  Mlzell.  of  Arkadelphia,  for  appellee. 

HTTMPHBETS,  J.  Appellee  Instituted  suit 
against  appellants,  a  partnership  composed  of 
T.  A  Thomas  and  his  sons,  in  the  Olark  cir- 
cuit cDur^  to  recover  damages  in  the  sum 
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^600,  on  account  of  tbe  loss  of  a  leg,  occa- 
doned  tbrough  the  alleged  negligence  of  said 
appellants  In  providing  a  defective  wagon 
from  which,  and  a  rough,  doping  yard  upon 
which,  to  nnload  logs. 

Appellants  filed  an  answer  denying  that 
the  Injury  resulted  on  account  of  their  negli- 
gence, and  Interposed  the  further  defenses 
of  a^med  risk  and  contributory  negligence 
by  appellee.  The  cause  was  submitted  upon 
the  pleadings,  evidence,  and  instructions  of  the 
court  which  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  appellee  for  $500.  From 
the  Judgment,  an  appeal  has  been  duly  prose- 
cuted to  this  court 

At  the  conclusion  of  the  evidence,  appel- 
lants requested  the  court  to  direct  a  verdict 
in  tbelr  favor,  which  the  court  refused  to 
do,  over  their  objection  and  oreeptlon.  Ap- 
pellants now  insist  Out  the  court  committed 
reversible  error  In  reftislng  to  grant  the 
request 

The  facta  neceuary  to  a  determinatioB  of 
this  qoratlon  are  as  follows:  Appellee  was 
48  years  of  age,  and  nperlenced  In  cutting 
and  hauling  logs.  AppeUants  were  operators 
of  a  sawmill.  They  employed  appelleer  to 
haul  logs  to  their  log  yard  situated  npon 
their  tramway.  They  maintained  a  con- 
trivance called  a  If«  boom  in  the  yard 
for  the  purpose  of  palling  the  logs  by  a  wire 
cable  from  the  yard  and  loading  them  npon 
the  tram  cars.  Tbe  wire  caUe  was  shorty  and 
this  necessitated  the  unloading  of  the  logs 
near  the  tramway.  In  loading  the  logs  <m 
the  ears  by  this  process,  trash  and  dirt  were 
drawn  toward  tiie  tramway,  whidi  made  the 
gronnd  rough  and  doping  at  that  point 
Nathan  Thomas,  one  of  tbe  a^dlanta,  told 
anwllee  in  imloadlng  to  drive  as  dose  to  the 
track,  or  tramway,  as  he  could  conveniently 
do,  so  tbat  the  logs,  when  unloaded,  could  be 
picked  up  easily  by  the  loader.  Appellants 
furnished  appellee  an  8-wheel  wagon,  for 
the  pnrpose  of  hauling  tbe  logs,  which  con- 
tained a  defect  in  the  front  bumper  block  that 
caused  tbe  buck  pin  to  stick,  so  that  It 
had  to  be  knocked  loose  with  an  ax  In  order 
to  release,  or  throw  out,  the  bumper  block. 
Tbe  purpose  of  removing  the  bumper  blocks 
was  to  permit  the  logs  to  be  rolled  off  the 
wagon.  The  pin  could  have  been  removed 
with  the  use  of  a  cant  hook  by  one  standing 
at  the  front  end  of  the  wagon,  or  by  going 
to  a  point  between  the  front  and  hind  wheels 
on  either  the  upper  or  lower  side  of  the 
wagon,  or  under  the  wagon.  There  was  no 
danger  incident  to  removing  the  pin  by  the 
cant-hook  method  or  by  pulling  or  knocking 
it  out  frcon  the  ni^>er  side  or  under  the 


wagon,  but  there  was  great  danger  Inddent 
to  removing  it  if  standing  on  tbe  lower  side 
of  the  wagon.  It  was  pouslble  for  an  active, 
alert  man,  without  being  Injured,  to  remove 
it  while  standing  on  the  loweH  side  of  tbe 
wagon. 

The  condition  of  the  yard  at  the  point 
where  appellee  was  directed  to  unload  the 
logs,  as  well  as  the  condition  of  the  bumper, 
was  obvious,  and  known  to  appellee.  In 
obedience  to  instructions  theretofore  given, 
appellee,  on  the  morning  of  Angust  11,  1919, 
drove  the  wagon  loaded  with  logs  In  the 
open  space  near  the  tramway  and  boonr,  «> 
that  It  stood  on  rough,  sloping  ground.  He 
passed  on  the  lower  side  of  the  wagon,  and, 
when  he  reached  a  point  between  the  front 
and  hind  wheels,  he  knocked  the  pin  loose 
with  an  ax,  which  released  the  frcmt  bumper 
block,  and,  before  he  could  get  out  of  the 
way,  a  log  rolled  off  and  cmshed  his  leg, 
which  necessitated  amputatloB.  Appellee 
was  alone  when  tbe  Ijijury  occurred.  He  had 
knocked  ont  tbe  bnmper  and  unloaded  logs 
in  the  same  way  and  at  the  same  place  be- 
fore that  time  without  being  injured. 

According  to  the  undisputed  facts  detailed 
above,  the  danger-  attendant  upon  unloading 
logs  from  a  wagon  standing  on  roni^,  dop- 
ing ground.  In  passing  on  the  lower  side 
thereof  to  a  point  between  the  front  and 
hind  wheels  and  reHeadng  the  bumper  which 
held  the  logs  in  place  on  the  wagon  by 
knocking  or  pulling  out  the  buck  idn,  was 
obvious,  ^e  danger  was  obvious,  and  nece»- 
sarily  appreciated  by  appellee,  for  he  was 
intelligent  and  experienced  in  this  particular 
character  of  work.  He  was  cognisant  of  the 
defect  in  the  bumper  whldi  caused  the  budc 
pin  to  bang,  as  well  as  the  doping  cmidltion 
of  the  yard  where  he  stopped  the  wagon  fOr 
tbe  purpose  of  unloading  the  logs.  There 
were  other  methods  which  be  could  have 
released  the  bumper  with  safety  to  himself; 
for  example,  by  the  use  of  the  cant  hook,  or 
by  going  on  the  upper  dde  or  under  tbe  wagon 
and  knocking  or  pulling  ont  the  buck  pin. 
Tbe  undisputed  facts  bring  the  instant  case 
clearly  within  the  doctrine  of  assumed  rlsk& 
Precedent  for  the  application  of  that  doctrine 
to  the  facts  in  the  Instant  case  will  be  found 
in  the  cases  of  Williams  Cooperage  Go.  v. 
KlttreU,  107  Ark.  341,  165  S.  W.  119;  Wis- 
consin &  Ark.  Lbr.  C3o.  v.  Price,  125  Ark.  480, 
188  S.  W.  1171 ;  St.  L.  S.  W.  By.  Co.  v.  Oomp- 
ton,  135  Ark.  663,  205  S.  W.  884;  Hunt  v. 
Dell,  226  B.  W.  1055. 

For  the  error  in  refudng  to  dlre<±  a  verdict 
in  favor  of  appellants,  the  Judgment  Is  re- 
versed, and  the  cause  dismissed. 
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WILSON  at  tL  V.  MATTIX  tt  wL  (No.  17.) 
<Snprem«  Comt  of  Arbanus.  liay  SO,  1021.) 

1.  Dral«s  ^»I6— County  eonrt  held  not  to 
havo  author!^  to  dissolve  drmlnage  district. 

Neither  Crawford  ft  Hoses'  Die.  |  8607  et 
•eq..  nor  any  other  le^ons  confer  anthorlty 
on  the  coanty  conrt  to  dlasolTO  drainage  dis- 
tricts after  Uiey  have  been  organiaedt  and  in 
mtwpnce  of  statute  it  cannot  exercise  that  au* 
tbority. 

2.  Courts  «»I83— County  eonrt  held  without 
Jarltdletlon  to  restrain  unlawful  aets  under 
void  district  organlzatloa. 

The  county  court  has  no  Jurisdiction  to  re- 
Hevp  property  owners  by  injunction  against 
vnlawfti!  acts  of  tlie  eommlsBioners  tn  attempt- 
ing tn  proceed  nndw  a  void  drainage  district 
organization. 

Appeal  from  Clrctilt  Conrt,  Qralghead 
County:  R  H.  Dndley.  Judge. 

Proceedings  by  A.  6.  Wilson  and  otbera 
af^Inst  J.  H  Mattlx  and  others  to  diasolre  a 
drainage  district.  Complainants  obtained 
Judgment  in  the  county  court,  and  on  defend- 
ants' appeal  to  the  circuit  court  the  proceed- 
ings vere  dismissed,  and  complainants  ap- 
peaL  Affirmed. 

H.  U.  Mayes,  of  Jonesboro,  for  appellante. 

Basil  Baker  and  Horace  Sloan,  botb  of 
Jouesboro,  for  aivellees. 

McCTTLLOCB.  C.  J.  This  is  a  proceeding 
instituted  in  the  county  court  of  Craighead 
county  to  dissolve  a  drainage  district  which 
had  been  prevloneily  organized  parsuant  to  the 
general  statute  providing  for  the  organiza- 
tion at  such  districts  by  an  order  of  the  coun- 
ty court.  Crawford  ft  Mosetf  Digest.  S  3607 
et  seq. 

Appellants  are  the  owners  of  real  property 
in  the  district,  and  after  the  district  had 
been  organized  and  put  Into  operation  by  the 
assessiuent  of  beoeSts,  Imuance  of  bonds,  the 
letting  of  a  contract  for  the  construction  of 
the  improvement  and  after  the  work  of  con- 
structing the  Iraprovement  had  been  begun, 
they  filed  their  petition  In  the  county  court 
praying  for  an  order  of  the  court  dissolving 
the  district.  They  alleged,  in  sabstance,  that 
the  lands  In  the  district  were  generally  un- 
cnltlvated  and  of  little  value,  that  the  cost  of 
the  construction  of  the  improvement,  when 
considered  In  comparison  with  the  value  of 
the  lands,  was  prohibitive,  and  that  the  Im- 
position of  the  tax  on  the  land  would  be  so 
burdensome  as  to  constitute  conflscatiou  of 
the  property,  and  that  the  commissioners  had 
increased  the  cost  from  the  simi  of  (60,000,  as 
first  estimated,  to  the  sum  of  (180,000,  as 
finally  estimated  as  the  actual  cost  of  the 
construction.  It  was  farther  alleged  In  the 
petition  tliat  the  oommiasloners  vreee  pro- 
ceeding with  the  construction  of  the  drainage 
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ditch  without  first  obtaining  an  outlet  for 
the  discharge  of  the  water.  There  was  also  a 
general  allegation  that  the  tmprovement;  as 
contracted  for.  Is  improvident  and  will  not 
result  In  the  benefit  of  the  property  In  the 
district  Thwe  are  other  allegations  not  of 
sufficient  importance  to  mmtlon. 

Tha  coQunlsstoiers  of  the  district  ap- 
peared by  their  attorneys  as  parties  for  the 
purpose  of  resisting  the  order  of  dlssolntlon. 
and  on  the  hearing  the  coonty  court  made 
an  order  declaring  the  district  dissolved,  and 
appointed  a  committee  of  property  owners 
"to  ascertain  all  claims  and  charges  of  any 
and  aU  persons  or  firms  against  said  district 
and  to  ascertain  the  finandai  condition  of 
said  district"  The  order  of  the  conrt  fur- 
ther enjoined  the  conuolssloners  from  pro- 
ceeding with  the  constrnctloQ  of  the  ditch 
and  ordered  that  the  fands  on  hand  to  the 
credit  of  the  district  be  applied  to  the  pay- 
ment of  current  accounts  against  the  district 
and  the  remainder  tendered  to  the  purchaser 
of  the  bonds,  and  further  that  If  the  commit- 
tee should  find  that  bonds  had  been  issued 
and  sold,  and  the  money  received  by  the  com- 
missionerB,  the  sum  found  to  be  due  "shall  be 
by  the  derk  of  this  conrt  extended  against 
said  lands  on  the  ditch  tax  book  *  *  • 
In  proportions  as  assessments  have  been 
made  and  filed  by  the  commissioners  of  said 
district  and  the  same  shall  be  collected  by 
the  collector  of  Craighead  county  for  the  year 
1021  and  paid  out  In  full  liquidation  of  the 
pr<vw  claims  against  said  district"  In 
other  words,  the  court  dissolved  the  district 
and  made  a  general  order  winding  up  Its  af- 
fairs and  provided  for  payment  of  Its  indebt- 
edness. The  commissioners  filed  an  affidavit 
and  bond  for  appeal  and  prosecuted  their  ap- 
peal to  the  circuit  court,  and  in  that  conrt 
they  filed  a  writtra  motion  to  dismiss  the 
cause  on  the  ground  that  the  couoty  court 
bad  no  Jurisdiction  to  adjudicate  the  dissolu- 
tion of  the  district  The  circuit  court  sus- 
tained the  motion  and  dismissed  the  pro- 
ceedlugs.  The  record  of  that  court  recites 
that  the  cause  was  heard  on  the  motion  of 
appellees,  and  the  record  brought  up  from 
the  county  court  An  appeal  has  been  duly 
prosecuted  to  this  court 

[1]  The  statute  confers  no  authority  upon 
the  county  court  to  dissolve  drainage  dis- 
tricts. Crawford  &  Moses'  Digest,  {  3607  et 
seq.  On  the  contrary,  the  statute  (section 
3609)  provides  that  the  order  of  the  county 
court  establishing  such  a  district  ''shall  have 
all  of  the  force  of  a  judgment,"  and  that,  if 
no  appeal  from  said  order  be  taken  within 
20  days,  ."such  judgment  shall  be  deemed 
ctmcluslve  and  binding  up(m  all  the  real  prop- 
erty within  the  bounds  bf  the  district,  and 
upon  the  owners  thereof."  Another  section 
of  the  statute  (3630)  provides  tliat  the  dis- 
trict shall  not  cease  to  exist  upon  the  comple- 
tion of  the  system,  but  shall  cmitlnne  for  tb» 
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purpose  of  maintaining  the  ditches  and  keep- 
ing them  dear  from  obstructions,  etc.  A 
aearcb  of  the  statute  from  end  to  end  falls 
to  disclose  any  provision  which,  either  In 
express  terms  or  by  ImpUcatlon,  can  be  con- 
strued to  confer  anthority  on  the  county 
court  to  dlssolTO  Uie  district  after  it  has 
been  organized.  The  county  court,  In  the 
absence  of  a  statute,  cannot  exercise  that 
authority.  Morrllton  Waterwwks  Imp.  Dlst 
V.  Earl,  71  Ark.  4,  69  S.  W.  577,  71  S.  W.  060; 
Hall  T.  CaUaway,  94  Ark.  48.  125  S.  W. 
1015;  Taylor  v.  WaUace,  143  Ark.  67,  219  S. 
W.  314. 

The  case  last  cited  Is  conclusive  of  the 
giieTtion  now  under  discussion.  In  that  case 
we  held  that,  Inasmuch  as  the  general  stat- 
ute in  r^rd  to  organization  of  road  Im- 
provenrent  districts  (Act  338  of  the  General 
Assembly  of  1915)  did  not  confer  authority 
npon  the  county  ooort  to  remove  commis- 
sioners, the  power  could  not  be  exercised  by 
tbat  conrL  In  disposing  of  the  questlou,  we 
said: 

"The  power  conferred  upon  the  comity  court 
to  appoint  three  road  commissioners  at  the 
time  of  making  the  order  establishiog  the  road 
district,  pursuant  to  the  terms  of  the  act,  is 
a  special,  and  not  a  general,  power.  No  such 
power  exists  in  die  county  court  except  by  eu- 
aetment  of  the  General  Assembly.  The  gen- 
eral power  of  supervision  by  the  county  court 
over  roads  conferred  by  the  Constitution  in- 
vests said  court  with  no  such  power  or  author- 
ity. The  delegation  of  power  being  special, 
the  extent  ther«<tf  Is  limited  to  the  express 
grant." 

[2]  Nor  does  the  county  court  possess  Ju- 
risdiction to  exercise  the  relief  to  the  prop- 
erty owners  by  injunction  against  nnlawfol 
acts  of  the  comndssioners  In  attempting  to 
proceed  tinder  a  void  organization.  If  It  be 
conceded  that  tlie  petition  contains  allega- 
tions which  would  JnstlQr  relief  in  the  proper 
court,  it  is  certain  that  the  county  court  has 
no  Jurisdiction  to  grant  the  relief  Bought  in 
the  prayer  of  the  petition. 

Judgment  affirmed. 


POE  V.  POE.   (Ne.  23.) 

(Supreme  Court  of  Arkansas.   May  30,  1921.) 

1.  Divorce  «s>29— Remedy  of  divorce  for  In- 
dlgnftlee  osly  for  unavoidable  evils. 

The  remedy  of  divorce,  under  Crawford  & 
Moses'  Dig.  8  3500,  as  to  indignities,  is  for  evils 
which  arfl  oaavoidaUe  and  unendurable,  and 
which  cannot  be  relieved  1^  reasonable  exertion 
by  the  parties.  » 

2.  Oivoroe  «=»29— Crselty  of  wife  to  stepchil- 
dren Ifl  absence  of  husband  not  ground. 

Where  defendant  wife,  who  was  sued  for 
divorce  on  account  of  indigoities  to  her  hus- 


band, consisting  of  emel  treatment  of  his  chil- 
dren by  bis  first  wife,  bad  merely  wliipped  the 
chUdren  la  the  absence  of  plaintiff  husband,  she 
having  treated  them  kindly  at  other  times,  the 
husband  is  not  entitled  to  divorce  under  Craw- 
ford &  Moses'  Dig.  {  3500,  as  to  indignities. 

3.  Divorce  «=>286— Altewaaoe  of  alimony  will 
not  he  distsrted  except  for  ohangod  condi- 
tions. 

In  the  absence  of  any  showing  that  the 
court's  allowance  of  alimony  to  defendant  wife 
until  further  order  was  too  much,  it  must  be  pre- 
sumed the  allowance  was  fair,  and  it  will  not 
be  changed  until  the  condifeions  of  the  parties 
make  it  necessary  for  the  chancellor  to  order  or 
modify  it. 

Appeal  from  Gariand  Gbancexy  Court;  J. 

P.  Henderson,  Chancellor. 

Suit  by  H.  E.  Poe  against  lAura  Poe. 
From  decree  for  defendant,  piattititr  appeals. 

Affirmed. 

H.  R  Poe  brou^t  this  suit;  against  his 
wife,  Laura  Poe,  to  obtain  a  divorce  on  the 
statutory  grounds  of  cruel  and  barbarous 
treatment  endangering  bis  life  and  of  such 
Indignities  offered  to  bis  person  as  render 
his  condition  in  life  Intolerable. 

The  wife  denied  the  allegations  of  the 
complaint  and  asked  for  alimony. 

It  appears  from  the  record  that  the  flrat 
wife  of  the  plaintiff  was  killed  in  a  cydone, 
and  that  some  of  their  childrw  wrare  Injured 
so  badly  that  they  were  carried  to  a  hospital 
for  treatment.  The  defendant  was  a  nursa 
in  the  hosidtal  and  nursed  the  plalntUTs 
children  while  there.  This  led  to  the  plain- 
tiff's hiring  her  to  become  his  housekeeper. 
She  went  to  his  home  as  hous^eeper  and 
remained  there  In  that  capacity  until  their 
marriage,  about  two  years  after  they  first 
became  acquainted. 

Edgar  Poe,  the  oldest  sm  of  the  plalntlllt 
was  a  witness  for  htm.  According  to  his 
testimony,  he  was  13  years  of  age,  and  dnr^ 
ing  most  of  the  time  that  plaintiff  and  de- 
fendant  lived  t(^ther  as  hu^nd  and  wife, 
the  latter  treated  the  children  well.  Some- 
times she  would  whip  tfam,  and  snnetimes 
she  would  make  them  do  without  their  din- 
ner. Sometimes  they  had  been  doing  wrong, 
and  sometimes  they  had  not,  when  she  pun- 
ished them.  She  struck  the  witness  four  or 
five  times  with  something  other  tbon  ft 
switch.  She  hit  him  once  with  a  shovel  and 
once  with  a  stick  o£  store  wood.  One  time 
she  hit  him  In  the  mouth  and  knocked  six  of 
his  teeth  loose,  and  It  was  about  a  month 
before  his  mouth  got  well. 

The  defendant  was  a  Seventh  Day  Adven- 
tlst  and  would  not  let  the  chUdren  do  any 
work  on  Saturday,  but  sometimes  attempted 
to  make  them  work  on  Sunday.  At  one  time 
bis  st^mother  bruised  his  face  and  eye 
when  she  attempted  to  cwrect  him,  end  also 
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choked  him  bo  that  tbe  left  her  flDger  prints 
on  .btB  tliroat  when  Btae  got  ttaroivb.  All 
the  mfltters  testified  to  happened  while  the 
plaintiff  was  away  trma  home. 

Albert  Poe,  the  second  acm.  of  the  plaintiff, 
testified  that  meet  of  the  time  their  step> 
mother  treated  the  cSilldren  w^l.  but  that 
ehe  whipped  them  with  the  first  tiling  she 
could  get  her  hands  on ;  that  she  would  get 
mad  quickly,  and  at  one  time  got  mad  and 
tied  him  and  his  older  brother  with  a  rope ; 
thnt  his  father  was  out  in  the  back  yard 
when  this  was  done.  He  also  corroborated 
the  testimony  of  his  brother  about  their 
stepmother  bitting  him  In  tbe  mouth  with  a 
shovti  and  knocking  six  of  his  front  teeth 
loose.  The  teeth  became  tight  again  In  about 
a  month. 

The  plaintiff  was  a  witness  for  himself. 
According  to  his  testimony,  a  great  many 
Seventh  Day  Adventlst  preachers  called  at 
bis  home,  and  he  {Ejected  to  this.  His  wife 
was  good  to  her  stepchildren  the  greater 
part  of  the  time,  but  when  she  got  mad  she 
used  DO  judgment  and  would  whip  them  with 
anything  that  she  got  her  hands  on.  She 
conld  not  control  her  temper.  He  was  not 
present  at  any  time  when  she  abused  the 
children,  except  once  when  she  tied  two  of 
them  with  a  rope.  He  went  Into  the  house 
and  cut  the  rope.  His  oldest  son,  Edgar, 
left  home  while  the  plaintiff  was  absent,  be- 
cause be  could  not  get  along  with  his  step- 
mother, l^e  defendant  wrote  tbe  plaintiff 
about  this  and  said  that  Bdgar  had  run 
away.  She  said  in  her  letter  that  she  did 
not  think  the  matter  was  serious,  but  that 
she  hod  not  seen  Edgar  since  he  left,  Edgar 
went  to  his  aunt's  home  when  he  left.  The 
plaintiff  went  to  see  Edgar,before  he  return- 
ed h(Hne.  When  he  got  home,  he  asked  bis 
wife  what  she  meant  by  treating  his  chil- 
dren the  way  she  did  while  he  waa  gone.  He 
told  his  wife  that  It  looked  like  she  could 
not  get  &l(mg  with  his  children  while  he  was 
away.  Bis  wife  told  him  that  it  was  all 
Edgar's  fatdt  and  that  she  had  not  hurt 
him.  ihe  lAalntlff  ttien  told  her  that  they 
would  have  to  more  from  the  country  into 
town  because  his  work  was  in  town.  The 
defendant  said  that  she  would  not  go  to  town 
with  him,  and  he  then  took  his  children  to 
their  aunt's  and  left  home.  This  was  in 
May,  1919,  and  tbe  plaintiff  and  the  defend- 
ant have  not  lived  together  since.  Tbe 
plaintiff  made  no  effort  to  find  any  particular 
place  to  live,  but  told  tbe  defendant  that  if 
she  wanted  to  go  to  town  that  he  would  And 
a  place,  but  it  was  on  the  condition  that  ah& 
would  treat  the  children  better.  He  further 
stated  that  she  tiad  never  offered  to  go  back 
to  blm. 

On  eross-examlnatloi  he  admitted  that  he 
had  been  keeping  company  with  other  wo- 
men since  he  and  his  wife  had  separated. 
He  further  admitted  that  he  could  not  afford 
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to  take  his  wife  back  the  way  Us  children 
ttit  about  her.  He  also  stated  that  there 
was  no  possible  chance  for  him  and  his  wife 
to  ever  live  together  and  get  along,  and  that 
he  was  afraid  to  trust  Us  children  with  her. 
His  children  showed  great  distress  at  bting 
carried  bacb  to  the  defradant,  and  he  did 
not  have  the  heart  to  do  this. 

Two  other  witnesses  for  the  plaintiff  tes- 
tified that  they  had  worked  at  the  plaintiff's 
house  and  had  seen  the  defendant  whip  the 
children  "awful  hard."  One  of  them  said 
that  the  husband  would  bring  home  meat  to 
be  cooked,  and  that  the  defendant  refused  to 
cook  it  because  It  was  against  her  religion 
to  eat  meat.  She  would  only  feed  them  on 
milk,  potatoes,  and  bread. 

The  defendant  was  a  witness  for  herself. 
She  admitted  tying  the  two  boys  togeth^ 
one  time  with  a  rope,  but  said  that  she  was 
playing  with  them.  She  denied  positively 
that  she  had  whipped  the  children  severely, 
as  testified  to  by  tiiem.  She  said  that  she 
had  only  whipped  them  moderately  for  the 
purpose  of  correcting  them,  and  had  required 
them  to  do  but  little  work  on  Sunday.  She 
stated  that  the  i^alntiff  had  left  their,  home 
in  the  country  in  May,  1019,  and  had  will- 
fully remained  away  ever  since.  She  con- 
tinued to  reside  at  thMr  home  after  the 
I^aintiff  had  left  for  nearly  a  year  and  left 
there  because  her  husband  came  home  dur- 
ing her  almence  and  took  the  furniture  out 
of  the  house.  She  stated  that  she  bad  always 
treated  her  husband  kindly  and  still  wanted 
to  make  tip  and  live  with  him.  He  left  her 
on  account  of  her  alleged  mistreatment  of 
his  children.  She  denied  having  mistreated 
them  and  asked  him  not  to  leave  her.  Her 
testimtmy  was  corroborated  by  that  of  hw 
mother,  who  had  made  frequent  and  lengthy 
visits  at  their  home  while  they  lived  together 
as  husband  and  wife. 

Several  other  witnesses  in  the  neighbor- 
hood teetlfled  that  they  visited  tbe  home  of 
tbe  pialntifl  and  defendant  frequently,  and 
that  the  defendant  always  treated  tbe  i^in- 
tiff  well  and  never  cruelly  whipped  or  mis- 
treated his  children. 

The  chancellor  found  the  issues  in  favor 
of  the  defoidant  and  dismissed  the  plalnUff's 
comi^aint  fw  want  of  equity.  He  allowed 
the  defendant  allmmy  in  the  sunt  of  $20 
per  month  until  further  orders  of  the  court. 

A  decree  was  entered  ot  record  according 
to  the  findings  of  the  ctiancellor,  and  to  re- 
verse that  decree  tbe  plaintlfl  has  proBecu^ 
ed  this  aK>eal. 

James  E.  Hogue,  of  Little  Rock,  for  appel- 
lant 

A.  J.  Morphy,  of  Hot  Springs,  for  appellee. 

HABT,  J.  (after  stating  the  tacts  as  above). 
The  grounds  for  a  divorce  are  statutory 
merely.  Among  other  causes,  our  statute 
proTldea  that  the  dumceiy  court  ifaall  have 
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power  to  diBSOlTe  and  set  a^e  a  marriage 
contract  where  either  party  ahall  be  guilty 
of  such  cmel  and  barbaroas  treatment  as  to 
endangw  the  life  of  the  other,  or  shall  ofEer 
Buch  Indignities  to  the  person  of  the  other 
as  shall  render  his  or  her  condition  Intolera- 
ble. Crawford  &  Moses*  ZMgest,  {  3600. 

[1]  In  the  flrst  lAace,  It  may  be  said  that 
the  remedy  of  divorce,  under  this  clause  of 
our  statute,  is  for  evils  which  are  unavoid- 
able and  unendurable  and  whidi  cannot  be 
relieved  by  reasonable  exertion  by  the  par- 
ties seeking  the  aid  of  the  courts.  Meffert  t. 
Heffert,  118  Ark.  582,  177  B.  W.  1. 

[2]  In  the  aecmd  place,  it  may  be  sold 
that  the  main  grounds  relied  upon  by  the 
plaintiff  in  support  of  his  bill  for  divorce 
is  cruel  treatment  his  wife  to  his  chil- 
dren by  his  flrst  wife. 

In  discussing  similar  statutes  It  is  gener- 
ally held  by  text-wrfters  that  mistreatment 
of  a  stepchUd  in  itself  al<»ie  will  not  afford 
grounds  for  a  divorce.  It  Is  only  where  the 
cruelty  towards  the  child  is  habitual  or  ex* 
erdsed  with  the  Intent  of  causing  suffering 
to  the  parent  that  a  cause  of  divorce  on  this 
account  will  arise.  Bishop  on  Marriage,  Di- 
vorce and  Separation,  vol.  1,  par.  1586 ;  Nel- 
son on  Divorce  and  Separation,  vol.  1,  par. 
301;  9  B.  a  li.  1 129,  p.  347 ;  19  O.  J.  p.  60; 
Barker  v.  Barker,  26  OkL  48,  105  Pac  847, 
26  L.  R.  A.  (N.  S.)  909;  Friend  v.  Friend, 
63  Mich.  643,  19  N.  W.  176,  61  Am.  Bep.  161 ; 
Melvin  v.  Melvln,  130  Pa.  6, 18  Atl.  920;  and 
Rigsby  V.  Rlgsby,  82  Ark.  278,  101  8.  W.  727. 

The  stepmother  might  be  guilty  of  great 
cruelty  to  her  stepchildren,  and  yet  not  be 
guilty  In  that  respect  to  her  husband.  This 
is  well  illustrated  In  the  present  case.  Ac- 
cording to  the  testimony  of  the  children  and 
of  the  father,  the  steinnotfaer  had  a  very  vio- 
Imt  temper  which  she  could  not  control,  an4 
when  she  got  mad  she  would  whip  them  with 
the  flrst  thing  she  got  her  hands  on.  The 
whii^lngs  were  all  done  in  the  absence  of 
the  husband,  and  according  to  the  testimony 
of  the  children  th«nselves,  their  stepmother 
whipped  thera  cmly  when  she  becan/e  mad 
at  them.  The  stepmother  denies  having 
whiHWd  them  too  severely  at  any  time.  If 
the  testimony  of  the  children  Is  to  be  ac- 
cepted, it  does  not  abow  that  the  stepmother 
whipped  them  because  she  was  mad  at  their 
father  and  Intended  by  so  doing  to  make  him 
suffer.  The  children  testified  that  for  the 
most  part  she  treated  them  kindly.  So  it 
may  be  said  that  the  plaintiff  has  failed  in 
the  respect  Just  set  forth  to  establish  any 
grounds  for  divorce  under  the  statute.  The 
testimony  showed  that  on  account  of  their 
dUfer«ice  In  religion,  the  mlBtreatment  ot 
^IntlfTs  children  by  his  flrst  wife  by  the 
defendant,  and  from  other  causes,  that  their 
marriage  was  an  unhai^y  oae.  Our  statute, 
however,  Juis  not  made  these  things  a  ground 


<a  divorce,  and  Qie  parties  »nit  bear  the 
consequenoa  ot  having  made  an  unwise 
marriage. 

Therefore  the  chancellor  was  right  In  dis- 
missing the  plaintUTs  comirtalnt  for  want  of 
equity. 

[I]  No  ptdnt  Is  spedally  made  on  the  fact 
that  ttw  dumcellor  allowed  the  deCendant 
alimony  in  the  sum  of  $20  per  monlJi.  This 
allowance  was  in  the  usual  fonn.  "until  the 
further  wdera  of  the  court."  It  does  not  ai^ 
pear  from  the  record  that  the  allowance  was 
too  much.  In  the  absence  of  any  showing  to 
that  effect.  It  must  be  presumed  tbat  the  al- 
lowance was  fair,  and  ft  will  not  be  disturb- 
ed until  the  cbanged  conditions  of  the  par- 
ties make  It  necessary  for  the  cbanoellor  to 
alter  or  modify  it 

It  follows  that  the  decree  nmat  tn  affirmed. 


THOMAS  V.  STATE.  (Ne.24.) 
(Snpreme  Coort  of  Artisnsaa.  May  9^  1921.) 

1.  Perjsry  «s>l3— Oefendast  who  IMsead  Ut 
wife  to  naks  false  affidavit  cannot  be  guilty 
of  "perjury,"  offenie  bring  "sHbonatloa  of 
perjsry." 

Wliere  defendant  iDdneed  his  wife  to  make 
a  false  affidavit,  and  it  was  charged  that  he 
coerced  her  into  making  the  same,  he  is  not 
guilty  of  "perjury,"  wbich  is  defined  by  Craw- 
ford &  Moses'  Dig.  H  2688  and  2689,  as  a  wiU- 
ful  and  corrupt  swearing  of  any  material  mat- 
ter in  any  cause,  or  the  willfal  and  corrupt 
swearing  to  any  affidavit,  but  can  only  be  guilty 
of  "subornation  of  perjury,"  defin«d  in  section 
2592,  as  the  procurii^  of  any  other  person  by 
any  means  whatsoever  to  commit  any  wiUfnl 
and  corrapt  perjury,  etc. 

[Eld.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Perjury; 
Snbomation  of  Perjary.] 

2.  Perjury  <s=»l3— Where  defendant  Induced  bis 
wife  to  swear  to  false  affidavit,  he  Is  not  guilty 
of  sKbsmation  of  perjniy  biIoss  she  knew  of 
the  falsity. 

Under  Crawftffd  A  Hoses'  Dig.  |  2682.  de- 
fendant who  induced  his  wife  to  m^e  a  false 
affidavit  as  to  the  loss  of  an  aotomobUe  is  not 
guilty  of  subornation  of  perjury  unless  the  wife 
knew  that  the  statements  in  the  affidavit  were 
false,  for  the  offense  consists  in  procuring  any 
other  person  to  commit  any  willful  and  corrupt 
perjury. 

Appeal  from  Circuit  Court,  Lincoln  Ooon- 
ty ;  W.  B.  Sorrells,  Judge. 

Lee  Thomas  was  convicted  of  perjnry,  and 
he  appeals.  Keversed,  and  cause  remanded. 

H.  K.  Ton^  and  L.  Dewoody  hflo,  both  of 
Pine  Bluff,  ft>r  appellant 

J.  S.  Utley,  At^.  Oen.,  and  Elbert  Godwht 
and  W.  T.  Hammock,  AasL  Attyn.  Gol,  for 
the  Stat& 
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SMITH,  J.  Appellant,  Lee  Thomas,  was 
tried  and  convicted  under  an  indlctsnent 
<:hargiiig  bim  with  the  crime  ot  perjury.  The 
Indictment  ftU^a  that  he  falsely,  willfully, 
and  corruptly  made  affidavit  before  a  notary 
public  that  a  certain  automobile,  owned  by 
his  wife,  had  been  stolen,  when  In  truth  and 
In  fact  It  had  not  been  stolen,  and  that  the 
false  affidavit  was  made  for  the  purpose  of 
cttllectlug  certain  Insurance  against  the  theft 
of  the  car. 

The  testimony  In  the  case  shows  that 
Thomas  did  not  make  the  affidavit,  but  that 
it  was  made  by  hla  wife  In  his  presence. 
Thomas  admits  the  recitals  of  the  affidavit 
were  false,  and  that  he  knew  tJiey  were 
false ;  but  he  says  his  purpose  was  to  deceive 
his  wife  abont  the  car  and  make  her  believe 
it  had  been  stolen.  The  testimony  tended  to 
show  tiiAt  Mrs.  Thomas  did  not  know  the  re- 
citals in  the  affidavit  she  made  were  false. 

At  the  trial  the  court  charged  the  Jnry 
that— 

"It  is  not  necessary  to  cuttain  a  conviction 
that  the  defeadant  be  present  at  every  step  of 
the  conunission  of  the  crime,  but  if  the  defend- 
ant was  present  at  any  time,  and  while  present 
aided  or  asaiated,  encouraged,  or  beii^  present 
consented  to  Its  commission,  then  he  would  be 
goUty." 

The  court  refused  to  give  an  Instmctlon  re- 
quested by  an>dlant  which  told  the  Jnry  that 
a  conviction  could  not  be  had  unless  the  affi- 
ant, Mrs.  Vlrtfe  Thwoas,  appdlant's  wife, 
knew  tliat  the  ear  had  not  been  stolat  at  the 
time  she  made  the  affidavit 

It  ts  apparent  tram  the  tustmcUoD  gtvm 
and  the  one  refused  that  the  cause  was  sub- 
mitted upon  the  theory  that,  If  appellant  had 
induced  his  wife  to  make  a  false  affidavit  in 
r^rd  to  the  theft  ot  the  car,  and  was  pres- 
ent when  the  affidavit  was  made,  he  was  as 
guilty  of  the  crime  of  perjury  as  he  would 
have  been  If  be  had  himself  made  tSw  false 
affidavit.  Appellant  was  not  Indicted  as  bar- 
Ine  coerced  his  wife,  In  his  presence,  to  com- 
mit the  crime  of  perjury. 

[tl  We  think  a  fundamental  error  was 
made  in  the  trial  of  the  cause.  Under  tbe 
laws  of  this  state,  one  who,  himself,  swears 
falsely  and  corruptly,  commits  the  crime  of 
perjury.  If  be  induces  another  to  do  so,  he 
commits  the  crime  of  subornation  of  perjury. 
Ttiese  are  distinct  ofTenses  and  are  separately 
defined  In  our  statutes: 

Tbe  deflnltl(m  of  **perJnry^aB  contained  In 
sections  2S88  and  2069  of  C.  &  M.  Digest  la  as 
folknra: 


"Sec.  2588.  Perjury  is  the  willfnl  and  corrupt 
swearing,  testifying  or  affirming  falsely  to  any 
materU  matter  In  any  cause,  matter  or  pro- 
ceeding before  any  court,  tribunal,  body  eoipo- 
rate  or  other  officer  having  by  law  antborlty  to 
administer  oaths. 

"Sec.  2589.  The  willful  and  cormpt  swear- 
ing, affirming  or  declarisg  falsely  to  any  affi- 
davit, deposition  or  probate  authorized  by  law 
to  be  taken  before  any  court,  tribunal,  body 
politic  or  officer  shall  be  deemed  perjury." 

"Subornation  of  perjury"  la  defined  In  seo 
tlon  2692  as  follows: 

"Sec.  2992.  Subornation  of  perjury  is  the  pro- 
curing  of  any  other  person,  by  any  means  what- 
soever, to  commit  any  willful  and  corrupt  per- 
jury in  any  cause,  matter,  proceeding,  affidavit, 
deposition  or  probate  in  or  concerning  wbidi 
such  other  person  shall  be  legally  sworn, 
firmed  or  deelared.** 

Appellant's  otteoBe,  under  the  staters  testi- 
mony* consisted  in  Indndng  his  wife  to  make 
a  &lBe  affidavit,  and  that  ottenae  Is  not  per- 
JuEy,  but  Is  BubomaUmi  of  perjury. 

The  oonvictUm  must  therefore  be  reversed, 
because  appeUant  has  been  convicted  upon,  a 
charge  for  whidi  he  was  not  Indicted. 

[1]  Inasmu<Ai  as  the  cause  Is  to  be  re- 
manded, and  appellant  may  be  reindicted  Cor 
the  offense  of  subornation  of  perjury,  we 
take  occasion  to  say  that  the  instruction  re- 
quested by  him  set  out  above  should  be  given 
when  he  Is  placed  upon  his  trial  for  suborna- 
tion of  perjury. 

In  21  R.  C.  Ia  p.  276.  It  Is  said : 

"Snbomation  of  perjury  ts  the  crime  of  pro- 
curing another  to  commit  perjury  either  by  in- 
citing, instigating  or  persuading  the  guilty  par- 
ty to  do  so.  It  is  neceseary  that  the  perjury 
be  actually  committed  to  complete  the  crime. 
The  sobomer  must  also  be  aware  that  the  per- 
son suborned  intended  to  commit  periury." 

A  similar  statemoit  ot  the  law  is  found  in 
WhartoD's  Orlmlnal  Law,  vol  2  (11th  Bd.)  | 
1693;  89  Oyc.  1423;  21  Standard  JDnc.  of  Pro- 
cedure, 828. 

Such  in  the  necessary  meaning  of  section 
2S92  of  O.  A  M.  Digest,  set  out  above.  It  Is 
not  sufficient  that  the  Bubomer  procures 
another  person  to  testify  falsely;  but  the  re- 
quirement of  the  statute  Is  for  the  person 
procured,  "by  any  means  whatsoever,  to  com- 
mit any  wlUfal  and  corrupt  perjury,"  that  is, 
the  i>eraon  swearing,  must  know  the  fact 
sworn  to  Is  fftlsei 

The  Judgment  at  otmvlction  will  therefore 
I  be  reversed,  and  1S»  cause  ronanded. 
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LOUISVILLE  WOOLEN  MILLS  v. 
KINDGEN. 

(Oonrt  of  Appeils  of  Eentndcr.  May  20, 
1921.) 

1.  Mutwr  and  Mrvut  «S33S»— Involuntary 
appaaranoa  before  Compensation  Beard  held 
■ot  to  eatop  prosecutloa  of  common-law  ao- 
tlon  by  Infant  aniawfully  employed, 

After  an  infant,  through  his  s'tatntor; 
guardian,  had  begun  a  common-law  action  for 
injuries  received  by  him  while  he  was  employed 
in  violation  of  law,  and  thereby  elected  to  pur- 
sae  that  remedy  instead  of  to  claim  compea- 
sBtion  under  the  Workmen's  Compensation  Act, 
which  election  he  was  authorized  to  make  by 
Ks.  SL  Supp.  1918,  I  4911,  the  subsequent 
appearance  of  the  guardian  In  procee^gs  be- 
fore the  CompcDsation  Board  begun  by  the 
master,  in  which  the  guardian  attacked  the  ju- 
risdiction of  the  Board  and  offered  evidence 
to  show  that  the  employment  was  willful  and 
in  known  violatiou  of  law,  does  not  estop  the 
plaintiff  from  pursuing  his  common-law  action 
after  the  Compensation  Board  had  decided  it 
was  without  jurisdiction  because  the  employ- 
ment was  in  Tiolation  of  law,  espedally  where 
the  judge  before  whom  the  common-law  action 
was  pending  had  decided  in  a  previous  case, 
as  yet  unreversed,  that  a  decision  by  the  Gom- 
pensalioD  Board  that  the  employment  was  in 
Tiolation  of  law,  was  a  prerequisite  to  a  suit 
at  common  law. 

2.  Maater  and  servant  ^358— Coarf  s  aooapt- 
anoe  of  finding  of  Cofflpensatlea  Board  that 
Infant  was  unlawfully  employed  held  error. 

Since  a  finding  by  the  Compensation  Board 
that  the  employment  of  an  infant  was  willful 
and  in  known  violation  of  law  Is  not  a  pre- 
requisite to  the  infant's  right  to  elect  to  sue 
at  common  law  under  Ky.  St.  Supp.  1918,  S 
4911,  it  was  technical  error  for  the  court  in 
an  action  by  the  infant  begun  before  proceed- 
ings-were institnted  before  the  Gompensatlon 
Board  to  accept  u  final  the  Board's  finding 
that  the  employment  was  in  known  violation 
of  law. 

3.  Master  and  servant  ^=:»358— Infant  unlaw- 
fslly  employed  held  not  estopped  from'  proaa- 
cutlen  of  common-law  aetlon  by  rellaaea  on 
flndlnp  of  Conpeasation  Board. 

An  infant  is  not  estopped  from  prosecot- 
ing  a  common-law  action  for  injuries  while 
he  was  employed  in  violation  of  the  law  by  in- 
sisting in  that  action  tlmt  the  master,  who 
had  instituted  proceedings  before  the  Com- 
penaation  Board  to  have  compensation  award- 
ed to  the  infant,  was  concluded  by  the  Board's 
finding  that  the  employment  of  the  infant  was 
willful  and  in  known  violation  of  law,  though 
the  Board  had  no  jurisdiction  to  make  such 
finding  after  the  Infant  had  previously  elected 
to  proceed  at  common  law. 

4.  Eleetloa  of  remedies  1 2— Adoption  of 
erroneotts  remedy  Is  not  election  against 
proper  remedy. 

Ome  who  prosecotea  an  action  or  suit 
upon  a  remedy  which  he  erroneonriy  sup- 
posed he  had,  and  is  defeated  therein,  is  not 


cmduded  by  his  dedion  from  proaeentlns  lus 
action  or  suit  in  the  proper  forum. 

5.  Election  of  remedies  «=»7(t)— Appearaoea 
before  tribunal  chosen  by  adversary  whose 
Jnrisdiolloa  Is  contested  Is  not  eleotloa. 

A  party  does  not  elect  a  remedy  by  bis 
involuntary  appearance  before  a  tribunid  in 
a  proceeding  institnted  by  his  adveraary.  in 
which  proceeding  he  contested  the  jurisdic- 
tion of  the  tribunaL 

6.  Appeal  and  error  «=»I05I  (2)— Erroneoes 
aooeptanoe  of  finding  by  Compeas^lon  Board 
sustained  by  undisputed  evidenoe  Is  karn- 

less. 

Error  by  the  trial  court,  in  an  action  at 
law  for  injuries  to  an  infant  servant,  in  ac- 
cepting as  final  the  decision  of  the  Compensa- 
tion Board  that  the  infant  was  employed  will- 
fully and  in  known  violadon  of  law,  is  not 
prejudicial  to  the  master,  where  that  fact  was 
estaMislied  by  undisputed  evidence  in  the  ac- 
tion at  law,  in  view  of  Civ.  Code  Prac  {f  134, 
838,  756,  preventing  reversal  for  error  not 
operating  to  anbstantial  prejudice  tji  appellant 

7.  Appeal  and  error  «s>854(2)— Comet  Jaitg- 
mont  net  reversad  for  erroneous  roasoa. 

A  judgment.  If  correct,  will  not  be  reversed, 
though  based  by  the  trial  court  upon  an  erro- 
neous reason, 

8.  Master  and  servant  «=>9$— lafaat  held  aa- 
lawfully  ompioyed. 

In  an  action  for  injuries  to  an  infant  serv- 
ant, evidence  on  behalf  of  the  master  that 
plaintiff  furnished  an  employment  certificate 
issued  by  the  superintendent  of  schools  as 
required  by  Ey.  St.  S  331a,  sobsec.  8,  which 
correctly  showed  his  age  to  be  16»  and  au- 
thorised employment  only  for  ffilins  boxes,  but 
that  the  employer's  superintendent  put  the  in- 
fant to  work  at  a  carding  machine  contrary  to 
the  express  prohibition  of  subsection  9,  shows 
conclusively  that  the  employment  of  the  infant 
was  willful  and  in  known  violation  of  the  law. 

9.  Appeal  and  error  «as»ioeo(»— New  trial 
sbovM  bt  grotad  for  projudlelal  deatal  of 
right  to  N  heard  la  person  and  by  oobdsoI. 

A  Utlgant  has  a  right  to  be  beard  by  him- 
self and  counsel^  and,  if  this  is  denied  him  by 
the  court,  a  new  triid  should  be  granted,  pro- 
vided the  error  was  sufficiently  prejudicial  to 
warrant  the  conclusion  that  the  litigant  had 
□ot  had  a  fair  and  impartial  trial. 

10.  Appeal  ud  error  «»5l6-^rgamoHt  ob- 
Jeoted  to  mast  be  made  part  of  Mil  of  neop- 

tloas. 

Improper  argument  of  counsel  will  not  be 
considered  on  appeal  unless  made  a  part  <tf 
the  record  by  bill  of  exceptions. 

It.  Appeal  aad  error  «=>688(2)— Party  mast 
show  nature  of  argument  which  he  claims  be 
was  prohibited  from  making. 
Asserted  error  in  denying  to  a  party  tfce 
right  to  make  an  argument  on  an  issue  can- 
not be  considered  on  appeal  nnleas  the  pro- 
posed argument  la  brought  before  the  appeUats 
court  by  bill  ot  exceptions. 
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12.  Appeal  %U  errtr  «cs>688(2)— RMord  lield 
not  to  allow  deolal  of  liffat  to  nake  propor 
arBHiNMt 

In  an  action  for  Injorlaa'to  an  infant  em- 
ployee, where  the  coart  properly  directed  the 
jury  to  reoder  a  verdict  for  plaintiff  and  sub- 
mitted to  them  only  the  iiaestion  of  damages, 
asserted  error  in  denying  leave  to  defendant's 
counsel  to  argue  from  the  evidence  as  to  miti- 
gation of  dauagea  is  not  established  where  no 
avowal  was  made  of  the  proposed  argoment. 
whero  there  wen  no  faeta  In  evidence  trading 
to  mitigate  the  damagea.'  and  where  defendant's 
counsel  was  permitted  to  argue  on  tbe  measure 
of  damagea  which  waa  the  only  isano  submitted 
to  the  jury. 

13.  Master  aai  aervant  «S9218(7),  228(1)- 
Contributory  negUgonoo  and  aaauMptlon  of 
risk  aot  defeasM  to  reoovory  by  lllofally  ea- 
ployad  lafaat. 

In  an  action  at  law  for  injuries  to  an  in- 
fant while  be  was  willfully  employed  in  knowii 
violation  of  law,  contributory  negligence  and 
aasnmption  of  risk  are  not  available  to  the 
master  ss  defenses. 

14.  Trfel  1 18— Counsel  cannot  argue  to 
Jury  against  iLdvane  rallngs  of  the  oourt. 

Rulings  by  the  court  in  the  course  of  the 
trial  adverae  to  the  contentions  of  counsel, 
even  if  erroneous,  are  the  law  of  the  case  for 
that  trial,  and  counsel  ia  not  permitted  to  ar- 
ffue  to  the  Jury  against  such  rulings. 

15.  Appeal  and  error  ^714(5)— Court  oan 
.  consider  nndenied  statainent  In  brief  in  oon- 

aootlon  with  silenoe  of  reeord. 
Though  the  briefs  of  counsel  cannot  be 
considered  as  the  record  before  the  Court  of 
Appeals,  that  court  can  consider  a  statement  in 
appellee'a  twiaf  that  appellant'a  eounael  was 
permitted  to  argue  on  the  only  qneatlon  aub- 
mitted  to  the  Jury  which  was  undenied  by  ap- 
pellant's reply  brief  in  passing  upon  an  as- 
serted error  in  refusing  to  permit  appellant's 
counsel  to  argue  a  specified  issue,  where  the 
record  was  silent  as  to  what,  if  any,  argument 
waa  permitted. 

16.  Damagea  ^I32(I2)-4I0,000  for  loas  of 
right  arn  of  15  year  old  boy  hold  aot  «(eo»- 
alve. 

In  an  action  by  a  16  year  old  boy  for  the 
loss  of  bis  right  arm  after  attempts  had  been 
made  to  save  it  for  several  weeks  after  the  ac- 
cident, during  which  he  suffered  excruciating 
pain,  a  verdict  for  $10,000  damages  ie  not  so 
exceasive  as  to  show  passion  or  prejudice  on 
the  part  of  the  jury,  and  will  not  be  set  aaide. 

Appeal  from  Oiroilt  Court,  JeflOraon  Oonn* 
if.  Common  Pleaa  Branch,  IVrarth  Division. 

Action  by  Bernard  Klodgen,  by  his  stat- 
utory goiardian,  against  the  Louisville  Wool- 
en Mills.  Judgment  for  pUIotUF,  and  de- 
fendant appeals.  Affirmed. 

Baskin  &  Taughan,  of  LoolsvUle,  for  ap- 
pellant 

Btctaard  P.  Dletaman,  Ohas,  Carroll, 
Iferttn  T.  Monm,  and  Gea  A.  Schulec,  all  of 
LoDlsviUe,  tot  appdlee. 


THO&IAS,  X  ThiB  acUon  was  brought  la 
the  Jefferson  drcolt  court  by  the  appellee 
and  plaintiff  below,  Bernard  Kindgen,  an 
In^t,  by  hts  statutory  g:uardian,  against 
the  appellant  and  defendant  below,  Louts- 
viUe  Woolen  Mills,  seeking  to  recover  dam- 
ages against  the  defendant  in  the  sum  of 
$30,000  resulting  from  Injuries  sustained 
by  plaintiff  while  he  was  employed  by  de- 
fendant, as  alleged.  In  "willful  and  known, 
violation"  of  the  Child  Labor  Law  (subsec- 
tion 0  of  section  331a,  Kentucky  Statutes), 
and  upon  trial  there  was  a  verdict  against 
defendant  for  the  sum  of  $10,000,  which 
the  court  declined  to  set  aaide  upon  defend- 
ant's motion  for  a  new  trial  and  rendered 
Judgment  against  it  for  that  amount,  to  re- 
verse which  defendant  prosecutes  this  ap- 
peal. 

To  understand  the  grounds  urg^  before 
us  for  a  reversal.  It  will  be  necessary  to 
give  a  brief  history  of  the  proceedings  had 
in  the  case  from  the  time  of  the  filing  of 
the  petition  to  the  rendition  of  the  Judgment, 
and  also  to  state  some  of  the  undisputed 
and  admitted  facts  upon  which  the  suit  waa 
based.  The  Injary  sued  for  occurred  on 
October  11,  1918,  and  waa  caused  by  plain- 
tiff having  his  right  arm  caught  in  the  fly- 
wheel of  some  machinery  while  he  was  at 
work  at  and  aroond  a  carding  machine  and 
while  he  waa  employed  to  oil  and  clean  that 
and  perhaps  other  pieces  of  madbinery,  and 
his  arm  was  mashed,  lacerated,  and  torn  ho 
tbat  it  had  to  be  amputated  some  weeks 
afterwards,  when  it  became  evident  that 
It  could  not  be  saved,  and  during  whlcb 
time  plaintiff  suffered  Intense  and  excruciat- 
ing pains.  There  were  also  injuries  to  other 
parts  of  his  body.  At  the  time  of  hts  em- 
ployment, as  well  as  at  the  time  of  tbe  in- 
jury, he  was  but  sI^hQy  past  15  years  of 
age,  of  which  fbct  defendant  had  knowledge 
through  a  certlfltnte  furnished  It  by  plain- 
tiff at  Its  request,  but,  notwithstanding  It 
through  its  foreman  ia  charge  continued 
plaintiff  in  Its  onploy  and  assigned  him  to 
the  work  above  stated.  The  petition  relies 
solely  upon  die  prohibited  employment  of 
plaintiff  as  a  ground  .tm  recovery,  making 
no  reference  to  any  act  ot  neglig«ice  eaa- 
mltted  \>y  defendant  The  answer  contained 
two  paragraphs,  the  first  of  which  was  a 
denial,  and  the  second  relied  on  cMitributory 
negligence,  which  was  denied  by  a  rep>y,  the 
latter  pleading  being  filed  May  18,  1019.  On 
June  7,  1919,  an  amended  answer  was  filed 
in  which  defendant  set  up  the  fact  that  it 
was  operating  imder  onr  statute  commonly 
known  as  Workmen's  Compensation  Act, 
being  chapter  33,  p.  854,  Session  Acts  1910, 
as  amended  by  chapter  178,  p.  680,  Session 
Acts  1918,  and  b^ng  chapter  137,  vol.  3,  pres* 
cnt  Kentucky  Statutes;  that  the  plaintiff  had 
by  writing  accepted  the  provisions  of  tbat 
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act,  and  tt  alleged  tbat  Oie  Workmen's 
Compensation  Board,  provided  for  tJverein. 
lutd  ezdualTe  Juriadictlon  of  the  matters 
complained  of  In  the  iietltion,  and  it  relied 
upon  the  facts  so  pleaded  It  In  abatement 
of  the  Jurlsdlctioii  of  the  drcnlt  court  In 
whldti  the  salt  had  been  brought  A  replj 
to  that  pleading  denied  the  exdusive  Juris- 
diction of  the  Workmen's  Oompoisatlon 
Board,  and  it  farther  alleged  that  idalntiir 
sustained  his  injuries  while  he  was  "em- 
plived  In  wlllfDl  and  known  violation"  of 
the  Child  Labor  Law,  hereinbefore  referred 
to,  and  Uiat  he,  through  hla  guardian,  had 
fdected  to  sue  and  recover  damages  tor  his 
Injuries  as  if  the  Workm«i'a  Oompenaatlon 
Act  '^ad  not  been  passed"  {sectlwi  80  of 
tbat  act,  now  sectltm  WU,  Kentucky  Stat- 
utes); that  reply  to  the  amended  answer 
was  filed  October  4,  1910,  and  on  tiie  15th 
of  tbat  month  an  amoided  reply  was  filed 
by  plalntllt  in  whicb  he  alleged  that  In  June. 
1910,  and  after  the  issues  herein  had  been 
made  up  by  the  filing  of  the  orl^nal  reply, 
defendant.  Ignoring  die  pendenqr  of  this 
BUit,  applied  to  the  Compensation  Board,  as 
Pirovided  by  section  4^2,  roL  8,  at  the 
Statutes,  for  the  purpose  of  procuring  a 
aetaement  of  the  claim;  that  d^Sendant 
therein  d^alntiiff  here)  appeared  before  the 
Board  and  demurred  spedally  to  its  Jurls- 
dlctlm  upon  tbe  ground  that  he,  throusb 
his  guardian,  had  exercised  the  election 
which  the  Compensation  Act  gave  him  in 
section  4011,  supra;  and  that  the  Board 
was  thereby  ousted  of  Jurisdiction  to  coo- 
.slder  the  case  In  any  of  its  phases,  or  to 
legaUy  pass  upon  any  question  connected 
therewith.  HiIb  obJectl<m  to  its  JnrlHdlction 
was  overmled  by  the  Board,  and  it  proceeded 
to  hear  evidence  and  determine  whether 
plalntUt  had  been  onployed  in  "\rillful  and 
known  vlolatim"  of  the  Child  Labor  Law, 
which  It  found  to  be  tm^  and  rendered  an 
opinion  to  that  effect  Its  Judgmmt  stopped 
at  tbat  point,  saying: 

"And  this  award  is  limited  to  the  ruling 
upon  said  issue.  Bernard  Kindsen,  through  bis 
statutory  guardian,  has  not  elected  to  claim 
compensation  under  section  30  of.  the  act" 
(now  section  ^11  of*  the  Statutes). 

Plaintiff  filed  with  that  amended  reply 
a  copy  of  the  opinion  and  award  of  the 
Board  of  Compensation,  and  alleged  that 
defeddant,  by  Invoking  Its  Jurisdiction,  was 
estopped  to  deny  tbat  a^vard,  and  that  the 
finding  of  the  Board  that  plaintiff  was  em- 
ployed in  **wlllfnl  and  known  Ttolatton**  of 
the  Child  lAbor  Law  was  conclusive  upon 
it  On  November  22,  1919,  defendant  filed  a 
responsive  pleading  to  that  amended  reply, 
but  styled  It  "amended  answer,**  in  which 
it  alleged  that  ^Intiff  appeared  before  the 
Board  in  the  proceedings  Instituted  by  tbe 
defendant  as  above  related,  and  that,  after 
its  plea  to  the  Jurisdiction  was  overruled. 


eadi  party  introduced  erldeBoe  as  to  the 
age  of  plaintiff  at  the  time  he  was  empl(v- 
ed  and  at  the  time  he  waa  injured,  and  as 
to  other  facts  bearing  upiHi  the  nature  of 
the  employment  and  that  such  appearance 
was  an  election  on  his  imrt  to  prosecute  the 
acUon  before  the  Board;  and  it  ideaded 
such  facta  in  abatement  of  the  commmi'law 
action  in  Gie  drcuU  court  The  record 
ahows  no  responsive  pleading  to  the  one  last 
tetemi  to,  and  the  parties  w«it  to  trial, 
with  the  result  above  Indicated. 

At  the  doee  of  all  the  evidence  defendant 
moved  the  court  to  dismiss  tbe  action  with- 
out prejudice,  which  waa  overruled,  and  it 
thai  moved  for  a  pwemptory  instmctton  In 
its  tsLYot,  wbldi  was  also  ovwruled.  and 
both  of  which  motions  seem  to  have  been 
made  upon  the  ground  that  plaintiff,  by  his 
involuntary  an)earance  before  tlie  Compensa- 
tion Board  and  the  introduction  of  tesUmony 
before  It  after  its  Jurisdiction  bad  been  chal- 
lenged, elected  to  proce^  before  it,  and  there- 
by waived  hla  ris^t  to  prosecute  the  common- 
law  action.  After  the  overruling  of  those 
motiouB  and  after  the  court  had  Instructed 
the  Jury,  the  record  shows  this: 

"After  tbe  InstrDCtlona  had  been  given  and 
before  argument  counsel  for  defendant  offered 
to  argue  witli  the  testimony  as  sdmitted  as  a 
basis  thsrefor  ctreumstances  in  mitigation  of 
damages,  to  whldi  plaintiff  by  counsel  objected, 
and  the  court  sustained  the  objection  to  which 
tbe  defenduit  ^  counsel,  excepted." 

The  court  gave  to  the  Jury  only  one  in- 
struction, tbe  first  part  of  whldti  directed  a 
verdict  for  idalntlff,  and  the  latt«  part  of 
which  stated  the  correct  rules  for  the  meaa* 
urement  of  the  amount  of  recovery,  <it  whldb 
no  criticism  la  made  on  this  appeal,  ^e  al- 
lied' wroTB  of  the  court  in  the  rollnga  here- 
Inbtfore  retdted,  with  the  peremptory  in- 
structlon  to  find  for  plaintiff,  constitute  tho 
errors  relied  on  f w  a  reversal  of  the  Judg- 
ment 

It  is  swiooaly  inslated  tbat  the  court  erred 
In  refusing  to  sustain  defOndant^a  mottoo 
to  dismiss  the  common-law  actlm  without 
prejudice,  and,  falling  to  do  that,  in  ovo^ 
ruUng  its  moti<m  for  a  jwremptory  Instroc* 
tlon  upon  the  grounds,  as  stated,  that  plain- 
tiff in  appearing  before  the  Compensation 
Board,  though  involnntarUy  and  at  the  be- 
hest of  defendant,  waived  hla  right  to  further 
prosecute  thla  actltm,  and  thereby  ousted  tbe 
drcult  court  fxC  any  Jurisdiction  thereof: 
We  cannot  agree  with  counsel  In  this  con- 
tention; but,  if  we  should  give  the  effect  con- 
tended for  to  plalutUTa  action  in  appearing 
before  the  Board  under  the  drcunutances, 
we  are  then  of  tbe  opinion,  aa  will  herein- 
after appear,  tbat  tbe  alleged  error  of  tbe 
court  In  overruling  the  motions  referred  to 
did  not  iwejudidally  affect  tbe  rights  ct  d»> 
fendant  under  the  facts  of  thla  case. 

[11  In  disposing  of  this  ^^uestloa  we  cannot 
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dismiss  from  our  minds  the  inconsistent  posi- 
tion (as  It  appears  to  us)  assnmed  by  counsel 
In  Its  dlBcuaaion.  The  ground  of  the  conten- 
tion Is  that  In  going  before  the  Board,  though 
inTolnntarily  and  for  the  pnrpose  of  re^Mnd- 
iag  to  the  proceedings  institnted  before  it 
by  defendant,  plaintiff  thereby  abandoned  his 
common-law  action.  The  argument  Is  foond- 
ed  upon  the  proTiatons  of  sectUm  4011,  supra, 
of  the  Statute^  which  aaya: 

"If  a  claim  to  compensation  be  made  under 
this  section,  the  making  of  snch  claim  shall 
be  a  waiver  and  bar  to  all  rights  of  action  on 
account  of  said  injur;  or  death  of  said  minor 
as  to  all  persons,  and  the  institution  of  an  ac- 
tion to  recover  damages  on  account  of  such  in- 
Jniy  or  death  shall  be  a  waiver  and  bar  of  all 
lights  to  compensation  nnder  this  act." 

In  support  of  this  point  it  Is  argued  In 
brief  that  whlcbever  of  the  two  remedies  la 
first  adopted  by  the  guardian  at  the  Infant 
U  not  killed,  or  by  his  repreaentatire  If  he 
is  killed,  ipso  facto  becomes  the  exclusive 
one,  and  it  cannot  thereafter  be  abandoned, 
but  must  be  prosecuted  to  a  finality.  It  Is 
therefore  said  that  In  going  before  tbe  Board, 
and  in  remaining  beiore  It  until  It  determined 
the  prell^nlnary  que8ti<Hi  as  to  ttke  nature 
of  the  employment  <^  plalntU^  he  was  com- 
peUed  to  thereafter  prosecute  his  claim  ex- 
duslve^  before  that  Board.  But  this  con- 
clusion, as  we  ecmstrue  counsel's  contention, 
destroys  the  grounds  upon  which  it  la  made ; 
for.  If  tbA  first  election  constitutes  the  ex- 
clusive remedy,  plaintiff  In  this  case  ousted 
tbe  Board  of  Jurisdiction  by  ignoring  the 
Workmen's  Offlnpensatlon  Act  and  bringing 
tals  suit  for  damages  In  the  circuit  court  in 
defiance  (tf  the  terms  of  that  act  Just  here 
it  may  be  said  that  in  the  case  of  Fiye's 
Guardian  t.  Gamble  Bros,  (afterwards  ap- 
pealed to  this  court  and  reported  In  188  Ky. 
283,  221  S.  W.  87Q)  the  learned  Judge  who 
tried  this  case,  and  before  whcnn  that  one 
was  pendliv,  had  construed  section  ^1  of 
the  Statutes  to  mean  that,  before  the  guard- 
ian of  an  Injured  Infant  employee  could  make 
his  election  to  Ignore  the  provisions  of  the 
Compensation  Act  and  sue  at  law  for  the 
recovery  of  damages  to  his  ward,  Oie  Com- 
pensation Board  should  first  determine  the 
preliminary  fiict  that  the  waxd  had  been 
"employed  in  willful  and  known  vlcdatloa" 
of  law,  and  at  the  time  of  the  trial  In  this 
case  that  ruling  of  his  honor  had  not  been 
reviewed  and  reversed  by  this  court  Ho 
that  at  the  time  of  the  making  up  of  the 
pleadings  in  this  case,  and  during  the  occur- 
rences comidalned  of.  It  had  been  Judicially 
determined  by  the  very  court  before  whom 
this  cause  was  pending  that  sudi  proceeding 
for  a  determinatlmi  by  the  Gmnpensatlon , 
Board  was  an  essential  ptereQulslte  to  the 
maintenance  of  a  common-law  action,  al- 
tbough  plaintiff  in  this  case  disputed  that 
fact  throughout  the  trial. 

in  It  waa  held  by  us  In  thb  Frye  Oasettiat 


no  such  determination  by  tbe  Compensation 
Board  was  necessary  to  enaUe  tbe  guardian 
or  the  administrator  of  the  Infant  to  make 
the  election  glvra  by  section  4911,  and,  of 
course.  It  results  that  the  determination  by 
the  Board  In  this  case  of  the  nature  of  the 
employment  of  plaintiff  was  without  any 
foundation  in  law,  and,  technically,  the  court 
erred  In  accepting  its  finding  as  to  the  un- 
lawful nature  of  plaintiff's  employment  as 
final.  But  there  is  condderable  authority, 
however,  supporting  the  contention  of  plain- 
tiff's counsel  in  their  brief  in  this  case,  tnat 
defendant  Is  bound  by  that  finding,  since  It 
voluntarily  went  before  the  Board  after  the 
ln8tituti<m  of  this  suit  for  the  very  purpose 
of  obtaining,  among  other  things,  that  ad- 
judication. Stevenson  v.  Miller,  2  Utt.  306, 
13  Am.  Dec  271;  Asbury  v.  Powers.  65  8. 
W.  60S,  28  Ky.  ha.w  Rev.  1^;  Doniphan  & 
Smoot  V.  OIU,  1  B.  Mon.  199;  and  Bledsoe  v. 
Keaman,  77  Kan.  679,  95  Pac.  576. 

[I]  But  whether  this  be  so  or  not,  we  are 
thorouglily  convinced  that  plaintiff  Is  not 
estopped  from  prosecuting  this  common-law 
actl<m  In  the  circuit  court  by  his  appearance 
before  the  Board  under  the  circumstances 
stated;  nor  is  he  estopped  to  do  so  by  in- 
sisting In  his  common-law  action  that  de- 
fendant la  bound  by  the  Judgment  or  award 
of  the  tribunal  to  which  it  applied,  and  be- 
fore which  it  forced  plaintiff,  for  the  purpose 
of  obtaining  that  spedflc  adjudication. 

[4]  The- supposed  authority  to  the  contrary, 
relied  cm  by  defendant's  counsel,  is  16  Cyc 
pp.  269  and  260,  wherein  Uie  t^  says: 

"An7  dedsive  act  of  a  party,  with  knowledge 
of  bis  rights  and  of  the  facts,  determines  his 
election  in  case  of  conflieting  and  tna^nslBteot 
remedies." 

But  on  the  same  page  it  is  said  that — 

"The  mere  ctnnmencement  of  any  proceed- 
ing to  enforce  one  remedial  right,  in  a  court 
having  Jarladictlon  to  entertain  the  same,  is 
such  a  dedaivfl  act  as  constitutea  a  condnaive 
election,  barring  tbe  subsequent  prosecution 
of  inconsistent  remedial  rights.** 

And,  further  along,  on  page  262  of  the 
same  volume,  it  is  said  that  <me  who  prose- 
cutea  an  action  or  suit  based  upon  a  remedy 
which  he  erroneously  supposed  he  had  and 
is  defeated  therein  is  not  concluded  by  his 
election  from  prosecuting  his  action  or  suit 
in  the  proper  forum.  Such  an  erroneous 
proceeding  does  not  constitute  such  a  "deci- 
sive act  of  the  party"  as  la  required  to  create 
a  bhidlng  election.  See  Hillerlch  v.  Frank- 
lin Insurance  Co.,  Ill  Ky.  255,  63  S.  W.  S92, 
23  Ky.  Law  Rep.  681. 

[5]  But,  for  an  election,  which  waa  super* 
Induced  by  the  "decisive  act  of  the  party," 
to  be  binding,  it  should  be  one  of  his  own 
voluntary  choosing,  and  not  one  growing  out 
of  his  involuntary  appearance  before  a  tri- 
bunal in  a  proceeding  Instituted  by  his  ad- 
Tttraary,  and  which  proceeding  he  contested 
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all  of  the  methods  known  to  tbe  practice. 
At  the  time  at  plalntlffB  appearance  before 
the  Board,  as  we  have  ^n,  the  rery  court 
before  whom  bis  cause  was  pending  had  held 
that  the  Board  had  jurisdiction  to  determine 
a  necessary  preliminary  fact  to  the  mainte- 
nance of  his  common-law  action,  and  that 
Judgment  of  the  court  was  in  force  and  un- 
reversed, and  It  was  to  save  his  rights  under 
that  ruling  that  be  appeared  before  tbe 
Board  in  response  to  a  notice  procured  by 
defendant.  The  opinion  In  tbe  Frye  Case 
from  this  court  settled  the  question  of  the 
Jurisdiction  of  the  lioard  to  determine  tbe 
preliminary  question  adversely  to  the  way 
it  bad  been  held  by  the  trial  court,  thus  dem- 
onstrating that  the  Board  was  without  Juris- 
diction  of  the  proceedings  Instituted  before  It 
by  the  defendant  after  this  suit  was  filed. 
If  there  were  no  other  reasons  for  denying 
the  binding  effect  of  plaintUTs  appearance 
before  that  Board,  under  the  conditions  ap- 
pearing, we  would  hesitate  long  to  give  It 
such  effect  under  tbe  facts  and  circumstances 
of  the  case.  We  therefore  conclude  that 
the  court  did  not  err  in  overruling  the  motl(ni 
to  dismiss  tbe  cause  without  prejudice,  nor 
in  falling  to  peremptorily  Inatmct  the  jury 
to  find  for  d^endant 

[I]  It  is  next  insisted  that,  in  view  of  this 
court's  opinion  In  the  Frye  Case,  the  court 
committed  error  In  accepting  as  final  the 
finding  of  :the  Board  In  the  proceeding  in- 
stituted before  it  by  defendant  to^  the  effect 
that  plaintiff  had  been  "miptoyed  in  willful 
and  known  violation"  of  law.  Besides  what 
has  already  been  said  concerning  this  con- 
tention, we  may  here  add  that  tbe  court 
was  Justified  In  assuming  tbe  existence  of 
that  fact,  and  In  peremptorily  Instructing 
the  Jury  accordingly,  under  the  undisputed 
and  admitted  facts  In  the  record  as  proven 
by  defendant's  wltnei^es;  and  tbe  i^ctlce 
in  this  Jurisdiction  Is  that  a  Judgment  will 
not  be  reversed  for  an  error  wblcb  does  not 
operate  to  tbe  substantial  prejudice  of  the 
appellant.  Civil  Code,  fiS  134,  338,  and  756. 
Numerous  cases  are  dted  In  tbe  notes  to  tbe 
sections  referred  to  In  substantlatlim  of  the 
rale. 

[7]  As  an  outgrowth  of  that  rule.  It  has 
.been  constantly  and  uniformly  held  by  this 
court  that  a  judgment,  If  correct,  will  not 
be  reversed,  though  based  by  the  trial  court 
upon  an  erroneous  reason.  Prewltt  v.  WU- 
bom,  181  Ky.  638,  212  S.  W.  442;  X/unsford 
V.  Hatfield  Coal  Co.,  166  Ky.  119,  178  S.  W. 
1166;  Graves  County  v.  First  National  Bank, 
108  Ky.  194,  56  S.  W.  16,  21  Ky.  Law  Rep. 
1656;  Shewmaker  v.  Yankey,  66  S.  W.  1,  23 
Ky.  Law  Sep.  1759;  Dudley  v.  Goddard,  12 
S.  W.  302,  382,  11  Ky.  Law  Rep.  480;  and 
I>avlson  T.  Johnson,  113  Ky.  202,  67  S.  W. 
996,  24  Ky.  Law  Bep.  27,  and  other  cases 
therein  cited. 

[B]  At  the  trial  defendant  read  tbe  testi- 
mony of  Its  superintendent  and  foreman, 


who,  it  seems,  employed  plaintiff,  and  who 
also  assigned  him  to  his  work.    That  wit- 
ness testified  that  some  two  months  or  nrore 
before  the  accident  he  was  fumiabed  by 
plaintiff  with  an  employment  certificate  issu- 
ed by  the  superintendent  of  schools  in  and 
for  the  city  of  Louisville,  as  is  required  by 
subsection  3  of  section  331a,  sui^  of  the 
Statutes.   That  certificate  is  filed  with  tbe 
deposition  of  tbe  witness,  and  It  shows  that 
plaintiff  was  born  on  June  11,  1903,  and  in 
it  plaintiff  was  permitted  to  be  employed  by 
the  defendant,  Louisville  Woolen  Mills,  but 
prohibits  it  from  employing  him  at  any  work 
except  filling  boxes."   Instead  of  assigning 
to  him  tbe  work  mentitmed  in  the  certificate, 
the  superintendent  admits  that  be  put  him 
to  work  at  a  carding  machine  and  imposed 
upon  him  the  duty  of  oiling  and  wiping  that 
machine  and  perhaps  other  machines  around 
It,  all  at  a  place  surrounded  with  other  dan- 
gerous machinery,  and  all  of  which  was 
directly  In  contravention  of  tbe  express  pro- 
visions and  prohibitions  of  subsection  9  of 
tbe  last  section  referred  to.   This  testimony, 
as  we  have  said,  was  Introduced  by  defendant 
itself.   It  is  true  the  witness  says  that  he 
Instructed  plaintiff  to  not  clean  the  machine 
or  oil  or  wipe  It  while  In  operation,  but  he 
admits  that  be  employed  plaintiff  "to  oper- 
ate or  work  at  a  carding  machine  In  the 
mill,"  and  further  says  that,  "It  was  the 
duty  of  those  working  at  a  piece  of  machin- 
ery to  keep  it  oiled  and  cleaned."  Defend- 
ant also  Introduced  Its  general  manager, 
but  neither  proved  nor  offered  to  prove  any 
material  fact  by  him  militating  In  tbe  least 
against  tbe  violations  of  defendant  as  shown 
by  tbe  testimony  of  tbe  superintendent,  or 
which  would  In  any  wise  relieve  defendant 
of  the  charge  of  employing  plaintiff  "in  will- 
ful and  known  violation"  of  law,  as  denounc- 
ed by  the  statute  supra.    These  were  tbe 
only  witnesses  Introduced  or  offered  to  be  in- 
troduced by  defendant,  and  if  it  possessed 
other  testimony  contradicting  tbe  fact  as  to 
the  nature  of  plaintiff's  employment,  or  any 
other  one  affecting  its  liability,  there  Is  notic- 
ing in  the  record  to  indicate  It.   In  addition 
to  the  testimony  of  defendant's  superintend- 
ent, tbe  plaintiff  himself  testified  to  the 
character  of  his  work,  and  under  this  testl- 
nfony  there  Is  no  contradiction  of  the  fact 
that  plaintiff  was  employed  and  put  at  work 
In  a  manner  expressly  denounced  by  tbe 
statute,  which  necessarily  makes  a  case 
where  the  employment  was  In  "willful  and 
known  violation"  thereof.   Under  these  cir- 
cumstances, and  following  the  rules  of  prafr 
tice  supra,  there  can  be  no  escape  from  the 
conclusion  that  the  court  did  not  err  in  per- 
emptorily instructing  tbe  Jury  to  find  for 
plaintiff,  tbe  amount  to  be  measured  by  cor* 
rect  rules  for  the  ascertainment  of  damages 
and  of  which  no  complaint  Is  made. 

[91  Tbe  next  complaint  of  counsel  is  that 
relating  to  tbe  argument  proposed  to  be  mads 
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In  **mJtlgatlon  of  damagea"  as  embodied  in 
tbe  above  excerpt  from  tiie  biU  of  evidence. 
In.  dispoelus  of  tMs  question  It  is  needless 
for  us  to  discuss  the  point,  so  aUy  argued  by 
counael,  that  a  litigant  has  the  rlt^t  to  be 
beard  by  himt^ftif  and  counsel*  and  If  this 
Is  doiied  him  bjThe  court  a  new  trial  should 
be  granted,  provided  the  error  was  suffi- 
ciently .  prejudicial.  In  the  opinion  of  the 
coarC,  to  warrant  tt  in  concluding  that  the 
complaining  litigant  has  not  had  a  fair  or 
Impartial  trial.  This  guaranteed  rule  of 
practice  is  so  fundamental  as  to  require  no 
cltaticnis  of  authorities  by  us  to  sustain  It 
But  the  record  In  this  case  prasmts  no  soch 
question  to  us. 

[103  It  is  the  rule  in  this -Jurisdiction,  by 
whldi  this  court  has  uniformly  been  guided, 
ttiat  improper  argument  ot  counsel  will  not 
be  considered  on  appeal  unless  it  is  made  a 
part  ot  the  record  by  a  bUl  ot  exceptions, 
BO  that  It  may  be  determined  from  the  ar* 
jgument  Itsdf  whether  It  was  proper  or  im- 
proper, and,  if  imprt^ier,  whether  it  was  sa£- 
fldent)^  prejudicial  to  authorize  a  reversal  of 
the  Judgment  The  same  rule  prevails  wlth- 
oot  exception,  so  Car  as  we  are  aware,  In  all 
other  Jurisdictions.  Some  of  the  later  cases 
from  this  court  so  holding  are:  Sparks  v. 
Slpple^  140  Sy.  6^,  131  S.  W.  889;  O.  &  O. 
R.  Ga  V.  Stapleton,  154  Ey.  391,  157  S.  W. 
702;  United  Furniture  Oo.  v.  Wills,  158  Ky. 
806,  106  S.  W.  600;  Pine  Mountain  Manu- 
facturing Go.  T.  Bishop,  160  Ky.  575,  109  S. 
W.  1010;  St.  Paul,  eta.  Insurance  Co,  v. 
Sendle;  163  Ky.  146^  178  S.  W.  878;  and 
Chreste  v.  Louisville  Ballway  Ca,  173  Ey. 
486,  191  S.  W.  265. 

til]  The  converse  ct  this  rule  must  neces- 
sarily follow,  since  the  reasrai  requiring  sl- 
leged  Improper  argument  to  be  brought  before 
the  appellate  court  In  the  manner  Indicated 
exists  with  aa  much  force  where  a  proposed 
proper  argumrait  was  rejected  by  the  court 
as  where  an  Improper  argument  was  allowed 
over  objections. 

[12]  There  was  no  sort  of  avowal  made 
by  defendant's  counsel  In  this  case  as  to  the 
nature  of  the  argument  that  he  expected  to 
make  or  would  have  made  but  for  the  re- 
fusal of  the  court  to  permit  him.  Nor  did  he 
avow  the  substance  of  the  proposed  argu- 
ment, or  any  facts  or  circumstances  in  the 
case  looking  to  "the  mitigation  of  damages," 
which  he  desired  to  discuss ;  the  reasdh  for 
which  was,  doubtless,  that  he  could  not  well 
do  so,  since  there  are  no  such  facts  or  dr- 
camstances  appearing  In  the  record. 

[13]  He  had  no  right  to  discuss  before  the 
Jury  any  contributory  negligence  of  plaintiff, 
or  any  assumption  of  rl^  by  him,  since  nel- 
tber  of  these  defenses  were  available  to  the 
defendant  In  a  suit  for  damages  to  an  Infant 
employed  In  violation  of  the  Child  Labor 
Law.  L..  H.  h  St:  L.  Kf  H.  Co.  v.  Lyons, 
155  Ky.  396,  150  S.  W.  971,  48  L.  R.  A.  (N. 
"SO  667;  Sanitary  Laundry  Co.  v.  Adams, 


183  Ey.  39,  208  S.  W.  6,  and  cases  referred 
to  therein. 

[14]  Neltiier  could  he  argue  the  ruling  of 
the  court  in  holding  as  a  matter  of  law  that 
defendant  was  liable  to  the  extent  of  the 
damages  sustained,  nor  could  he  argue  any 
other  adverse  ruling  of  the  court  during  the 
trial,  since  those  errors,  If  they  were  Such, 
were  for  the  time  beln^  at  least,  the  law 
of  the  case,  and  counsel  under  such  circum- 
stances is  not  permitted  to  take  a  contrary 
position  before  the  Jury,  and  cannot  in  his 
argument  assail  such  rulings  of  the  court 
In  that  trial.  Harrison  v.  Park,  1  J.  J. 
Marsh.  170,  and  Smith  T.  M(»Tison,  8  A.  E. 
Marsh.  83.  It  Is  not  claimed  by  counsel  that 
he  was  deprived  of  the  right  to  discuss  be- 
fore the  Jury  every  issue  submitted  to  It  by 
the  instructions  of  the  court,  i.  e.,  every  fact 
legltlm.ately  bearing  on  the  "measurement" 
of  damages,  wUch  is  an  entirely  dllCerent 
thing  from  "mitigatifm''  of  damages. 

[IS]  On  the  contrary,  it  is  stated  in  brief 
fbr  ^alntiff  that  defendant's  couns<d  did 
argue  before  the  Jury  facts  intimately  bear- 
ing on  the  measurement  of  damages,  and  in  a 
reply  brief  that  statement  is  not  denied. 
True  It  Is  that  records  before*thls  court  are 
not  made  up  In  briefs  of  counseli  but  we  think 
we  can  look  to  the  circumstances  related, 
toi^ther  with  the  silence  of  the  record  as  to 
defendant's  counsel  being  entirely  deprived 
of  any  argument.  In  reaching  the  conclusion 
that  counsel  was  permitted  to  argue  to  the 
Jury  the  only  issue  upon  which  argument 
could  legally  be  made,  which  was  the  one 
relating  to  the  measurement  of  damages. 
Somewhat  fortl^lng  the  above  position  is 
the  opinion.  In  the  case  of  Warner  v.  Common- 
wealth, 84  &  W.  742,  27  Ky.  Law  Bep.  219. 
In  that  case  complaint  was  made  the  ap- 
pellant that  his  couns^  was  not  permitted 
to  read  to  the  Jury  a  certain  writing  or  doc- 
uinent  pertaining  to  the  Gidteau  trial.  One 
of  the  reasons  given  in  the  opinion  for  dls* 
allowing  this  supposed  error  was  that — 

"There  was  no  avowal  made  as  to  what  bis 

counsel  intended  to  read  from  the  book,  and  . 
this  court  cannot  u&y  that  appellant  was  preju- 
diced in  any  way  by  the  court's  refusal  to  al- 
low the  extract  to  be  read  to  the  jury." 

If  it  is  essential  that  a  proposed  writing 
offered  to  be  Incorporated  into  the  argi^neut 
of  counsel  and  as  a  part  of  It,  but  which  the 
conrt  refused,  should  be  made  a.  part  of  the 
record  by  an  avowal,  we  see  no  reason  why 
the  same  principle  would  not  apply  where 
the  proposed  argument  was  mtirely  verbaL 
Under  the  condition  of  the  record  we  see  no 
reason  to  sustain  this  contention. 

[16]  Lastly  It  Is  Insisted  that  the  verdict 
la  excessive; 'but  we  think  not  As  stated, 
plaintiff's  ri^t  arm  was  fearfully  mangled. 
In  the  language  of  the  plaintiff  himself,  it 
was  "all  chewed  up."  This  condition  of  the 
arm  was  also  testified  to  by  the  physicians 
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who  amputated  It.  Some  we^s  passed  In 
an  effort  to  save  the  arm,  but  a  gangrenous 
condition  set  up,  and  It  had  to  be  amputated. 
The  flesh  was  all  torn  from  It  practically  from 
the  elbow  to  the  wrist,  leaving  the  bone  ex- 
posed, and  during  that  time  plaintiff  suffered 
great  pain.  He  sustained  other  Injarles  to 
his  head,  side,  and  other  parts  of  his  body, 
which  likewise  produced  considerable  pain, 
but  eventually  healed  without  permanent  im- 
pairing results.  We  held  In  the  case  of  L. 
4  N.  R.  B.  Co.  V.  Copley,  177  Ky.  171,  197  S. 
W.  648,  that  a  verdict  for  f  12,000  for  the  loss 
of  a  leg  was  not  excessive,  and  for  the  same 
Injury  a  verdict  for  (16,000  was  upheld  as 
not  excessive  in  the  case  of  Standard  Oil  Co. 
V.  Titus,  187  Ky.  660,  219  S.  W.  lOH.  It  Is 
probably  true  that  the  loss  of  a  right  arm  to 
a  right-handed  person  Is  greater  than  the  loss 
of  a  leg,  not  taking  Into  consideration  the 
element  of  pain  and  suffering  following  the 
Injury.  But  however  that  may  be,  a  verdict 
for  $10,000  for  the  loss  of  an  arm  was  upheld 
as  not  excessive  In  the  case  of  U  &  N.  R.  R. 
Co.  v.  Cason,  116  S.  W.  716,  and  a  verdict 
for  a  like  amount  for  disfiguring  an  arm 
and  rendering  It  practically  useless  was  also 
upheld  in  the  case  of  Guau  v.  Ackermau, 
166  Ky.  258,  179  3.  W.  217.  PlainUfl  was  a 
healthy  young  man  before  he  sustained  his 
Injuries,  and,  Judging  from  his  testimony, 
he  was  at  least  reasonably  intelligent.  His 
power  to  earn  money  by  physical  efforts  Is 
largely  curtailed,  if  not  destroyed,  and  this, 
too,  at  the  very  beginning  of  his  active  life. 
In  view  of  all  the  facts  and  in  the  light  of 
the  cases  referred  to,  we  cannot  say  that  the 
verdict  was  superinduced  by  passion  or  prej- 
udice on  the  part  of  the  Jury,  or  that  it  was 
not  sustained  by  the  testimony  In  the  case. 

Finding  no  error  prejudicial  to  the  sub- 
stantial rights  of  the  delbudant.  the  Judg- 
ment !•  affirmed. 


BARDIN  V.  COMMONWEALTH. 
(Court  of  A^Mls  of  Kentucky.   May  27, 

1,  Criminal  law  ^1056(1)— Fallnra  to  mcept 
to  oral  Instraotion  ettoppad  Mntatt  from 
objecting  on  appeal. 

In  prosecution  for  mnoval  of  tree  designat- 
ing lot  boundary  under  Ky.  St.  |  1259,  defend- 
ant's failure  to  except  to  the  actios  of  the 
court  In  orally  instructing  the  Jury  estopped 
him  from  objecting  on  appeal  tiiat  instrac- 
tion  wa»  not  in  writing. 

2.  Jnry  «=s>34(3)--Conrt  not  empowerMl  to 
dirsot  verdict  against  defendant  whew  plea 
Is  not  guilty. 

^  Under  Const.  Bill  of  Rights.  S  7,  and  under 
the  federal  Constitution,  guaranteeing  to  an 
accused  the  right  to  a  trial  by  jury,  the  court 
ha»  no  right  to  direct  a  jary  to  find  defendant 


guilty  where  his  plea  Is  not  (nnt7i  tlioiii^  tin 
evidence  of  hia  guilt  may  be  courindng  and 
wholly  oncontradi<Aed. 

3.  Criminal  law  ^308— Aoovsed  •■tftied  tt 
every  reasonable  doubt  In  favor  nf  presamp- 
tlon  of  Innocence.  ^ 

An  accased  is  ooitltled  to  every  reasonablt 
doubt  in  fsTor  of  the  presumption  of  his  inniH 
cence. 

4.  Criminal  law  ^742(1)— Jnry  toln  Ja«ge  sf 
oradlblllty  of  witnesses. 

The  Jury  is  the  sole  Judge  of  the  credlUl- 
1^  of  the  witnesses. 

5.  Criminal  law  «=>74l  (I)— Weight  of  •videnea 

for  Jury. 

It  is  for  the  •court  to  say  what  evidence  is 
competent  and  to  decide  whether  it  is  admis- 
aible,  but  after  its  admlasion  it  is  for  the  jury 
to  say  what  weight  should  be  attached  to  it 

6.  Municipal  corporations  «ss>678  —  Tniataei 
eonid  order  removal  of  tree  In  alley. 

Town  trustees  have  a  right  to  order  re- 
moval of  a  tree  in  an  alley. 

7.  Boundaries  «=s»5e— Whether  tm  was  In  as 
alley  and  ordered  remavtd  by  tewn  a«theri- 

ties  held  for  Jury. 
In  a  prosecution  for  removal  of  a  tree  al- 
leged to  have  shown  the  boundary  of  a  lot.  in 
violation  of  Ky.  St  fi  1256,  defended  on  the 
ground  that  the  tree  was  in  the  alley,  and  that 
the  town  anthoritifla  had  ordered  its  remoral, 
the  question  of  whether  tbe  tree  was  utuated  in 
the  alley  and  had  been  ordered  removed  by  tiH 
town  aathoritEes  heU  for  the  Jury. 

Appeal  from  Glrcttlt  Court,  Green  County. 

Ii.  P.  Bardln  was  convicted  of  removing  a 
tree  designating  the  boundary  of  a  lot,  and 
he  appeals.  Reversed  for  farther  proceed- 
ings, with  directions. 

J.  H.  Woodwmrd,  of  Greennbnrg^  tm  ap- 
pellant 

Chaa  I.  Dawson,  Atty.  Oen.,  and  W.  P. 
HugAiee,  of  Frankfort,,  for  the  ComiiKXh 
wealth. 

QUIN,  J.  Ky.  Statn.  |  1200,  provides: 

"If  any  person  unlawfully,  but  not  with  fe- 
lonious intention,  take,  carry  away,  defoce.  de- 
stroy or  injure  any  property,  real  or  personal, 
or  other  thing  of  value  not  his  own,  or  will- 
fully and  knowingly,  without  a  felonious  inten- 
tion, break  down,  destroy,  injure  or  remove  any 
mouument  erected  to  designate  the  boundaries 
of  this  state,  or  any  county,  city  or  town  there- 
of, or  the  boundaries  of  any  tract  or  lot  ol 
land,  or  any  tree,  mark,  or  post  or  stone  plant- 
ed for  that  purpose  he  shall  be  fined  not  less 
than  ten  nor  more  than  two  thousand  dollara." 

Appellant  was  Indicted  for  the  offense  de- 
nounced by  the  foregoing  statute,  upon  trial 
was  found  guilty  and  fined  flOO,  and  to  re- 
verse the  Judgment  entered  in  accordance 
with  said  vwdict  he  has  prosecnted  this  ap- 
peal 
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Appellant  urges  as  error  the  court's  oral 
InstmctifMi  to  the  Jury  to  flod  hlin  golity, 
a  point  well  taken,  and  because  of  whldi  a 
reversal  must  be  ordered. 

t1]  Section  225  <^  the  Criminal  Code  re- 
quires that  instructions  In  criminal  Mses 
shall  be  given  In  Siting,  a  provision  that  haa 
been  rigidly  enforced,  «cept  In  misdemeanor 
cases,  where  the  requiremrat  may  be  waived. 
Appdlanfa  ftdlure  to  except  to  the  action 
of  the  court  In  so  instmctlng  the  jury  estops 
him  from  objecting  on  appeal  that  the  in- 
stmctiMi  was  not  In  writing.  Mobile  A 
Ohio  R.  R.  Co.  V.  Commonwealth,  122  Ky. 
43S.  82  S.  W.  299,  28  Ky.  I«aw  Rep.  1360; 
Adams  Express  Oo.  v.  Commonwealth,  163 
Ky.  278.  173  S.  W.  7«4;  Whltaker  v.  Com- 
monwealth,  188  Ky.  9S,  221  8.  W.  215.  10 
A.  L.  R.  14S. 

[2]  Although  It  is  stated  on  the  brief  that 
app^nt  objected  to  the  action  of  the  court 
in  Inatmcting  the  Jury,  the  record  fails  to 
show  that  such  was  a  fact.  A  court  Is  with- 
out right  to  direct  a  Jury  to  And  a  defendant 
guilty  where  bis  plea  is  not  guilty. 

By  section  7  (tf  the  Bill  of  Ri^ts  of  our 
Constitution  it  provided  that  the  ancient 
mode  oi  trial  by  Jury  atiall  be  held  sacred, 
and  Ota  rUfiit  thereof  remain  Inviolate,  sub- 
ject to  sodi  modification  as  may  be  author- 
ized by  the  CoistltutKm. 

A  similar  provlsioa  fWmd  tai  Uw  federal 
Constitution  guarantees  to  accused  the  right 
to  a  speedy  and  public  trial  by  an  Impart 
tial  jury. 

(3-S]  It  Is  difficult  to  understand  upon  what 
principle  it  can  be  maintained  tiiat  one  ac- 
cused of  crime  has  had  a  trial  by  an  Impar- 
tial Jury  wltiiln  the  meaning  of  the  GonstltQ- 
tlon  where  tbe  court  haa  Inatmcted  the  Jury 
peremptorily  to  find  him  guilty.  There  can- 
not well  be  a  trial  of  the  cause  by  a  Jury  un- 
less that  body  deliberates  upon  and  deter* 
mines  It.  Accused  la  entitled  to  eTei7  rea- 
smable  doubt  In  favor  of  the  presumption 
of  his  innocence,  and,  since  tbe  Jury  is  the 
sole  Judge  of  tbe  credlbllUy  of  the  witnesses. 
It  Is  never  proper  for  the  court  to  direct  a 
verdict  of  guilty  whwe  there  Is  a  plea  of 
not  guilty,  notwithstanding  the  fact  that 
the  evidence  of  bis  guilt  may  be  convincing 
and  wholly  ancontradicted.  Under  the  cou- 
Btitntlonal  guaranty  that  a  person  diarged 
with  tlie  commiasifni  ot  a  crime  Is  entitled 
to  a  trial  by  Jury,  the  accused  person  has,  In 
every  case  where  he  has  pleaded  not  guilty, 
tbe  absolute  rii^t  to  have  the  question  of 
his  Innocence  or  guilt  submitted  to  a  Jury, 
no  matter  what  the  state  of  the  evidence 
may  be.  It  Is  for  the  Jury  to  find  the  ul- 
timate tact  of  guilt  upon  the  evidence,  under 
Instructlfms  of  the  court  as  to  the  law.  It 
is  for  the  court  to  say  what  evidence  is  com- 


turn  a  verdict  for  the  Jnry,  which  In  effect  la 
what  was  done  by  the  trial  court  in  the  pres- 
ent Instance.  Is  nothing  more  than  trespass- 
ing npon  the  province  of  the  Jury,  a  rli^t  not 
Tested  In  the  court  under  facts  such  as  are 
presented  by  this  record. 

A  plea  of  not  guilty  on  the  part  of  the  de- 
fendant cannot  be  understood  as  ottier  than 
denying  the  truth  of  the  Indictment,  or  the 
denial  ot  the  truth  of  wtiat  the  witnesses  for 
the  commonwealth  have  sworn  to. 

In  United  States  v.  Taylor  (a  a)  11  ITed. 
470,  it  is  said: 

"It  is  not  well  settled  in  tbe  federal  courts 
that  in  civB  cases,  where  the  facts  are  nndts- 
puted  and  the  ease  turns  upon  the  questions  ot 
law,  the  court  may  direct  a  verdict  In  accord- 
ance with  its  opinion  of  the  law;  but  the  au- 
thorities which  Bcttle  this  role  bare  no  appli- 
cation to  criminal  eases.  In  a  civil  case  the 
court  may  set  aside  the  verdict,  whether  it  be 
for  the  plaintiCF  or  defendant,  upon  tbe  ground 
that  it  is  contrary  to  the  law  as  given  by  the 
court;  hot  in  a  criminal  case,  if  the  verdict  Is 
one  of  acquittal,  the  court  has  no  power  to  set 
it  aside.  It  would  be  a  useless  form  for  a 
court  to  submit  a  eivfl  case  involving  only  ques- 
tions of  law  to  tbe  eonsideration  of  a  jury, 
where  the  verdict,  when  found,  if  not  in  accord- 
ance with  the  court's  view  of  the  law,  would 
be  set  aside.  The  same  result  is  accomplished 
by  sn  ioEtruction  given  in  advance  to  find  a 
verdict  in  accordance  with  the  court's  opin- 
ion of  the  law.  But  not  so  in  crimiool  cases. 
A  verdict  of  acquittal  cannot  be  set  aside,  and 
therefore,  if  the  court  can  direct  a  verdict 
of  guilty,  ft  can  do  indirectly  that  whleh  it  has 
no  power  to  do  directly.** 

Likewise  In  People  v.  Warren,  122  Mich. 
604,  81  K  W.  860,  80  Am.  St.  Rep.  082,  the 
court  said: 

"When.  In  addition  to  that  right  [tbe  right 
of  a  trial  judge  to  direct  a  Jury  in  relation  to 
the  trial  of  the  ease],  It  was  held  that.  In  cases 
where  tbe  facts  were  admitted,  the  trial  court 
might  direct  the  jury  to  return  a  verdict  of 
guilty,  tbe  border  line  separating  the  func- 
tions of  the  trial  judge  from  the  province  of 
the  jury  was  reached.  If  another  step  is  to  be 
taken,  and.  In  addition  to  tbe  right  to  direct  the 
verdict,  it  is  held  the  Judge  may,  when  the 
jury  is  unwilling  to  follow  the  direction  of  tfae 
court,  compel  a  verdict,  then  the  border  line 
is  psssed,  the  judge  has  entered  upon  tfae 
province  of  the  jury,  the  constitutional  guaranty 
of  a  right  of  trial  by  jury  in  erimical  cases 
is  overthrown,  and  the  judge  has  drawn  to  him^ 
self  power  which  has  not  been  exercised  by 
«y  trial  {judge  since  the  days  of  Magna 
Oharta." 

This  very  question  was  decided  by  this 
court  In  Lucas  v.  Commonwealth,  118  Ky. 
818,  82  S.  W.  440,  Ttiierein  it  is  said  that  the 
provision  of  the  Code  declaring  that  all  19- 
fiues  of  &ct  where  the  puniatunent  exceeds  a 


petent  and  to  Aed&e  whether  It  Is  admissible, !  fine  of  ¥16  shall  be  tried  by  a  Jury,  and  that 
but  after  its  admladon  It  la  for  the  jnry  to  j  an  issue  of  facts  arises  uixm  a  plea  of*  not 
say  what  weight  should  be  attached  to  It  i  guilty  (ClvU  Code,  {$  180,  182).  was  designed 
Tbe  attempt  on  the  part  of  the  court  to  xe-  j  to  preserve  Inviolate  the  rli^t  of  trial  by 
231  S.W.— 14 
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Jniy  u  fnaraoteed  by  fb»  Bill  of  Blgbts. 
We  take  the  foUowing  excerpt  from  said 

"In  view  of  theae  salutary  provisiona  of  the 
CoDstitutioii  and  Criminal  Code  of  Practice, 
we  kn  miaUe  to  conceive  of  a  case  in  which 
die  trial  conrt  would  be  aatboriaed  to  instruct 
the  Jorjr  to  find  the  accused  paUty,  except  npon 
his  confession  of  soilt  by  formal  pleaa  to  that 
effect,  made  in  open  court,  in  the  presence  of 
the  jury  selected  and  sworn  to  try  him.  In 
this  case,  though  a  demurrer  baa  been  proper- 
ly sustained  to  the  appellant's  plea  in  bsr,  his 
additional  plea  of  not  guilty  was  still  before 
the  court  and  jury,  szid,  as  we  have  already 
seen,  it  raised  sa  issue  of  fact  to  be  tried  and 
determined  by  the  jury;  and  thoofEh  the  appel- 
lant introduced  no  proof,  and  that  of  the  com- 
monwealth clearly  established  his  guilt,  the 
jai7  alone  were  authorized  to  declare  him 
guilty,  and  they  should  have  been  allowed  to 
perform  their  duty  under  proper  instructions, 
and  without  coercion  from  the  court.  They 
were  the  sole  judges  of  the  credibility  of  the 
witnesses,  aod  of  the  weight  to  be  given  their 
teatimonr." 

To  the  same  effect  see  6  Sue.  PL  &  Pr.  689; 
16  O.  J.  837;  Gregory's  Criminal  Law,  §  994. 
and  note  to  Konda  t.  United  States,  166  Fed. 
01,  92  a  C.  A.  73,  found  in  22  L.  B.  A.  (N.  S.) 
805,  and  in  whldb  the  annotator  has  collated 
a  Tast  number  of  authorities. 

The  present  Indictment  was  brought  about 
by  the  act  of  appellant  in  felling  a  walnut 
tree  Uiat  stood  at  the  comer  of  the  lot  of  the 
Methodist  parsonage  In  6reenabnr&  where 
it  borders  on  a  pnMlc  alley.  There  were  five 
witnesses  on  each  side.  Those  who  testified 
fOr  the  oommonwealth  wore  of  the  t^dnion 
the  tree  belonged  to  the  parsonage  lot 
Among  the  witnesses  was  a  surveyor  whose 
testim^my  Is  thus  recorded  In  the  bill  of  ex- 
ceptions: 

"They  employed  me  to  come  and  run  the  line. 
We  started  at  the  Vaughn  corner  and  run  to 
Water  street,  and  then  we  surveyed  up  Wa- 
ter street  967  feet.  This  lacked  4  feet  of  get- 
tmg  to  the  spring  house." 

This  statement,  though  unintdliglble  to  ua, 
was  doubtless  understood  by  those  at  the 
trial  and  who  were  familiar  with  the  location 
of  the  spring  house.  However,  one  witness 
locates  the  spring  at  the  walnut  tree,  and  an- 
other says  the  survey  "left  the  tree  on  the 
paisMiage  vroperty." 

[I]  According  to  appdlant's  proof  the  tree 
was  in  the  alley,  and  the  town  anthoritleB 
had  ordered  its  removal,  and  one  of  the 
town  trustees  assisted  ai^llant  in  cutting 
down  the  tree.  There  was  a  sharp  conflict 
in  the  evidence,  making  It  pecullaziy  one 
triable  by  a  ^ry.  If  the  tree  was  in  the 
alley,  the  trustees  had  the  right  to  ord»  its 
removaL  This  was  pointed  out  in  Town  of 
Lagrange  t.  Overstreet,  141  Ky.  43.  132  S. 
W.  109,  31  li.  R.  A.  (N.  S.)  951,  where  the 


court  sustained  as  valid  an  ordinance  pro- 
viding for  the  reconstruction  of  the  sidewalk 
of  Overstreet's  property,  thereby  seoeealtat- 
ing  the  ronoval  of  a  loeast  tree  owned  hj 
him  that  was  standing  la  tbe  ddewalfc.  Al- 
though the  real  purpose  of  the  ordinance  was 
to  secure  the  removal  of  the  tree,  tbe  court 
hdd  that,  unless  the  actlni  of  tiie  board  was 
unreasonable  or  arbitrary,  its  actkm  was  an- 
thorized  by  the  statute.  Both  Lagrange  and 
Oreensburg  are  dtles  of  the  sixth  class. 

[7]  Whether  the  trustees  had  ordered  the 
removal  (tf  the  tree  and  whether  fhe  tree 
stood  in  tbe  alley  (»>  on  the  parstmage  lot 
are  matters  that  can  and  should  be  shown 
without  uindh  difficulty  and  in  audi  a  manr 
ner  as  to  remove  any  doubt  as  to  the  facta 

For  the  reaaons  stated,  the  Judgment  is 
reversed  for  further  proceedings  consistent 
herewith. 


CINCINNATI,  N.  O.  &  T.  P.  R.  CO.  si  sL  v. 

OWSLEY. 

(Court  of  Appeals  of  Kentni^.   Miay  27. 

1921.) 

1.  Railroads  9=9356(3)— Trespassers  becomlsi 
lloeasees  by  user. 

Tbe  mere  use  of  a  railroad  track  by  tbe 
pubHc  does  not  convert  the  users  from  tre8< 
passers  into  licensees,  except  when  and  where 
the  use  is  habitual  1^  such  large  numbera  of 
people  as  to  put  upon  the  company  the  duty 
of  anticipating  their  presence  on  the  track. 

2.  Railroads  «=»355(2)— Joist  right  Is  passway. 

Where  track  leading  from  dty  street  to  s 
mill  was  laid  longitudinally  in  what  was  an  open 
paaaway  if  not  a  public  street,  which  constitut- 
ed the  only  means  of  reaching  the  mill,  and  hsd 
been  used  for  such  purpose  prior  to  the  con- 
struction of  the  track  and  continuously  since 
the  construction  thereof,  and  where  such  track 
and  the  passway  were  partly  upon  the  property 
of  the  mill  company  and  partly  upon  the  prop- 
erty of  the  railroad  company,  buggy  driver,  who 
drove  along  track  to  the  mill  to  make  purchase 
thereat,  was  neither  a  trespasser  or  a  licensee, 
and  since  tbe  railroad  enjoyed  the  right  of  way 
jointly  with  the  public  it  was  required  to  keep  a 
lookout  to  avoid  injuring  persons  thereon  at 
least  during  business  hours. 

3.  Negllfieace  €=>I36(9)— Coatribatory  aegll- 
gesoe  for  Jury. 

The  question  of  contributory  negligence  is 
usually  for  the  jury,  and  it  la  only  when  the 
evidence  leaves  no  room  for  dltFereuces  of  opbi- 
ion  among  reasonable  men  that  it  becomes  a 
matter  of  law  for  the  court 

4.  Railroads  «=»400( 1 2) —Contributory  negli- 
gence of  buygy  driver  on  mill  track  held  for 

jury. 

Mill  customer,  driving  buggy  along  open 
passway  constituting  only  means  of  reaching 
mill  on  which  there  was  a  lonptudinally  laid 
mill  track  used  merely  as  a  houaing  or  storage 
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tra^  Btniek  br  a  itrlay  of  freight  can  backed 
from  the  main  track  on  the  mill  track  into  the 
rear  of  her  bncgr  while  dtting  in  boggy  with 
curtains  down,  talking  to  the  miller,  held  not 
Gontribntoril;  negUgeat  as  a  matter  of  law;  the 
question  being  for  the  Jury. 

5.  RaHroa*  «=3400(  I4>— NegliiHoa  aUor  lart 
olaar  ohaaoe  doctrlae  held  for  Jury 

In  action  for  injuries  to  boggy  driver  atraek 
on  infrequently  used  mill  track  by  freight  train, 
tfaa  applicability  of  the  last  dear  chance  doc- 
trine  ftoU  for  the  Jory. 

•.  DaiiatM  «=s>2l6(8)— Intmetioa  as  to  por- 
■laaaat  Inpairaiaat  at  earalaf  powar  arro- 
Baoaa,  la  abaaaca  of  avldaaoa  aa  to  perma- 
■aai^  af  iajarlaa. 

In  personal  injury  actipn,  Instruction  on 
maaaore  of  damages,  allowing  a  recovery  for 
permanent  impairment  of  earning  capaei^,  In 
absence  of  evidence  that  Injorlea  were  perma- 
nent, erroneous. 

7.  EvMaiea  «=»5S4—Physlelaa's  testlmoiy  as 
to  a  oertala  dJsaaaa  iMdMlasIbla,  la  abaeaea 
of  fthowlofl  that  plalatiff  had  sach  disease. 
In  personal  Injur;  action,  testimony  of 
phyaidan  testifying  for  plaintiff  in  answer  to 
question  a*  to  whether  plaintiff  had  received 
an  injury  to  her  nervous  system  that:  "She  has. 
Whether  it  wiD  last  or  not  I  don't  know;  some- 
timea  tlieae  shocks  are  very  lasting;  aometimes 
tbere  la  tramnatic  hysteria,  which  ia  one  of  the 
worst  dlaeases  a  phyaidan  Is  called  on  to  treat" 
— hM  improper  In  ao  far  aa  It  referred  to  tran- 
made  b^tcria  there  bdng  no  tvMenea  that 
plaintiff  had  such  disease. 


8.  Appaal  and  error  «=9fD50(l)  — ErronMira 
atfnlssiaa  af  wlteHo  «a  to  dtaaasa  la  ptrson- 
al  iRjary  wHoa  praladiafal  If  aln  vf  vardet 
■llM  ba  attrilwta#  tbtrala. 

In  a  personal  Injnry  action,  erroneona  ad- 
mlssdon  of  physidan'a  testimony  as  to  a  cer- 
tain disease  which  plaintiff  was  not  shown  to 
have  aoffered  from,  thoagb  ordinarily  harmless, 
would  become  prejudidal  if  the  else  of  the 
verdict  might  be  attributed  thereto  because  not 
otherwise  justified  by  the  evidence. 

«.  DaMBfos  ^131(1)  —  $1,500,  for  balno 
taMpad  aronad  la  baggy  struok  by  freight 
ears  withoat  visible  lajarlas,  held  excessive. 
In  action  for  Injories  to  one  driving  a  buggy 
struck  by  train,  where  there  was  no  evidence 
that  the  driver  was  permanently  injured,  and 
where  she  testified  that  she  was  bumped  aronnd 
three  «r  fetor  tiiM  in  the  buggy  while  it  waa 
being  demoUahed;  that  her  bead  and  back 
ware  bnrt,  and  stfU  bothered  her  at  the  time 
of  the  trial;  that  she  walked  to  her  home,  a 
distance  of  about  three  mites,  immediately  after 
the  acddent,  and  did  not  go  to  the  doctor  for 
some  five  or  six  days  thereafter;  that  she  had 
visited  the  doctor  but  one  time,  and  the  doctor 
testified  that  she  saw  bo  bmiaes— verdict  of 
n,SOO  fcetd  ezceasive. 

Appeal  Crom  Circuit  Court,  Lincoln 
County. 

Actiw  mnis  -Aiuk  Owsley  against  the 
Obidiuiatl,  New  Orleani  ft  Texas  Pacific 


Railroad  Company  and  others.  Judgment 
tor  plalDtlcr  and  defoidantB  4V«tl.  Bevenh 
ed  with  dlrectiona. 

John  GalTln,  of  Cincinnati,  Ohio,  K.  S, 
Alcorn,  of  Stanford,  and  Smmet  Pnryear  and 
T.  J.  Hill,  both  of  DanvlUe,  tor  aniellants. 

CLABSMi,  3,  ll<£inney  Is  a  town  ot  about 
600  Inhabitants.  Its  Main  street,  running 
east  and  west.  Is  intersected  right  angles 
by  the  appellant  railroad  company's  main 
and  passing  tracks  and  a  spnr  tra^  known 
In  this  record  as  the  mill  track.  The  passing 
track  and  the  mill  track  join  the  main  trade 
at  a  switch,  a  shMt  distance  south  of  Main 
street  The  mlU  trade  runs  nearly  parallel 
to  the  other  two  tracks  north  of  Main  street 
some  distance  past  the  McKlnney  Mill  Com- 
pany's flourmlU,  which  Is  abont  00  feet  north 
of  Malo  street  and  faces  the  railroad  tracks. 
There  is  a  platform  across  the  entire  front 
of  the  mill,  which  Is  at  its  northern  end 
abont  8  feet,  and  at  its  southern  «td  about 
6  feet  Crom  the  nearest  rail  of  the  mill  tra^. 

Abont  noon  on  November  26,  1018,  the  ap- 
pellee drlTlng  a  horse  and  boggy,  came  titun 
her  home  in  the  country  to  the  mill  for  some 
hour.  She  came  west  oa  Main  street  across 
the  main  and  pasrtng  tra<^  and  drove  north 
along  the  mill  track  to  a  point  thereon  op- 
posite the  front  door  of  the  mill.  The  buggy 
top  was  Qp  and  the  curtains  were  down,  and 
while  she  was  sitting  In  the  buggy,  talking 
to  the  mlUer  about  the  flour,  the  defradaut 
company's  local  freight  crew  backed  a  string 
of  cars  from  the  main  track  on  the  mill  track 
and  into  the  rear  of  plaintiff's  buggy.  Seek- 
ing to  recover  for  injuries  alleged  to  have 
been  thus  sustained,  she  lostltnted  this 
sction,  and  tblB  Is  an  appeal  the  d^end- 
snts  from  a  verdict  and  judgment  for  C1.500 
In  her  favor. 

The  grounds  urged  for  a  reversal  are  that 
the  court  o-red  (1)  In  refusing  defendant's 
motion  for  a  peremptory  Instruction,  (2)  In 
the  instructions  given,  (3)  In  the  admission  of 
evldoice,  and  (4)  that  the  verdict  is  excessive. 

1.  It  is  contended  that  the  verdict  should 
have  been  directed  for  defendants  (a)  be- 
cause plaintiff  failed  to  prove  such  user  of 
the  track  as  made  her  a  licensee,  and  (b)  be- 
cause she  was  guilty  of  contributory  n^i- 
gence  as  a  matter  of  law. 

[1]  (a)  The  rule  is  thoroughly  established 
that  the  mere  use  of  a  railroad  track  by  the 
public  does  not  convert  fho  users  from  tres- 
passers into  licensees,  except  when  and  where 
the  use  Is  habitual  by  such  large  numbers 
of  people  as  to  put  upon  the  company  the 
duty  of  anticipating  their  presence  on  the 
track.  Adkins*  Administrator  v.  Big  Sandy 
&  Cumberland  Railroad  Company  et  aL,  147 
Ky.  30,  143  S.  W.  764;  Cheaspeake  &  Ohio 
Railway  Co.  v.  Wamock'a  Adm'r,  150  Ky. 
74,  IW  S.  W.  29j  Oorder-B  Adm'r  ▼.  C.  N. 
0.  ft  T.  P.  R.  B.  Oo.  «t  al.,  U5  Ky.  636»  109 
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(Ky. 


S.  W.  1144 ;  O.  &.  O.  R.  R.  Ca  T.  Dawson's 
Adm'r,  K»  Ky.  296,  167  S.  W.  126;  C.  & 
O.  R.  R.  Oo.  V.  Berry'B  Adm'r,  164  Ky.  280, 
175  S.  W.  340. 

[2]  Plaintiff's  proof  does  not  show  the 
number  of  persona  using  the  track  at  the 
place  of  the  accident,  and  it  Is  from  this 
fact,  counsel  for  defendants  argue  she  had 
not  proren  berself  a  licensee  under  the  above 
rule,  and  this  la  probably  true;  but  that  rule 
is  not  appllcaUe  to  the  r&cts  of  this  case. 
Plaintiff  was  In  no  sense  a  licensee  upon  de- 
fendant's track,  whose  right  to  the  protection 
of  a  lookout  duty  depended  upon  her  con- 
version from  a  trespasser.  Upon  her  evi- 
dence, which  was  not  contradicted  by  any 
witness  for  defendant,  she  had  as  much  right 
in  her  buggy  at  the  place  ot  the  accid^t 
as  did  the  defendants  with  their  train.  The 
uncontradicted  evidence  is  that  this 
track  is  laid  longitudinal!}  in  an  open  pass- 
way  (if  not  a  public  street  of  the  town)  that 
leads  from  Main  street  to  the  mill ;  that  same 
is  now  and  always  has  been  the  only  means 
of  reaching  the  mill;  that  U  was  so  used 
before  the  railroad  was  constructed,  and  has 
been  habitually  and  constantly  so  used  since 
by  all  members  of  the  public  having  business 
at  the  mill ;  that  the  mill  track  and  the  pass- 
way  are  partly  upon  the  property  of  the  natll 
company  and  partly  upon  the  property  of  the 
railroad  company. 

We  held  in  Southern  Ry.  In  Ey.  v.  Cap- 
llnger's  Adm'r,  ISl  Ky.  740,  16&  S.  W.  947. 

49  L.  b.  A.  (N.  S.)  660,  that, 

"Railway  companies  that  have  been  privfleged 
to  lay  tracks  and  ran  engines  and  trains  in 
streets  of  dties  and  towns  are  obliged  at  all 
times  of  the  day  and  night  to  .antiapate  the 
presence  of  travelers  on  the  street  and  to  take 
such  precautions  relating  to  speed  warning  and 
lookout  as  may  be  reasonably  sufficient  to  avoid 
iujuzy  to  them." 

This  IB  because  at  such  places  the  rail- 
road company  baa  not  the  ezclnirive  rl^t 
of  way,  but  enjoys  it  Jointly  with  the  public. 

50  upon  the  evidence  here  the  defendant 
lias  not  the  exlusive  right  of  way  over  the 
land  upon  which  tbl«  mill  track  is  located 
by  only  a  Joint  rignt  of  use  with  the,  mill 
company  end  that  section  of  the  public  hav- 
ing business  at  the  mill.  Hence,  applying 
the  very  same  principles  as  were  applied  In 
the  Capllnger  Case  to  the  slightly  different, 
but  entirely  analogous,  facts  of  this  case, 
there  can  be  no  doubt  that  defendants  In 
their  use  of  this  track  owed  to  that  section 
of  the  pubUc  having  business  with  the  mill, 
of  which  plaintiff  *  was  a  member  at  the 
time  of  the  accident,  a  Io<&out  duty  during 
business  hours  at  least,  and  the  court  did 
not  err  in  reflislng  to  direct  a  verdict  upon 
the  theory  she  was  a  trespasser. 

Cb)  The  question  of  contributory  neg- 
ligence Is  usually  for  the  jnzy.  It  is  only 
when  the  evid^ce  leaves  no  room  for  dif- 
ferences of  opinion  tuaoag  reasonable  men 


that  It  becomes  a  matter  of  law  for  the  coort. 
This  mill  track  touched  the  other  tracks  wly 
at  Its  northern  end,  and  was  used  merely  as 
a  housing  or  storage  track.  The  extent  of 
its  use  by  the  defendant  is  not  shown,  but, 
oelng  located  and  used  as  above  indicated, 
it  certainly  Is  not  audi  a  track  as  we  may 
assume  was  used  constantly  or  frequently  by 
the  defuidanta.  In  fact  a  contrary  presum[>- 
tlon  would  seem  to  be  more  reasonable ;  and, 
under  all  the  circumstances  provai  In  this 
case,  we  do  not  think  it  can  be  said  that 
plaintiff  was  guUty  of  contributory  negli- 
gence as  a  matter  of^  law.  But  even  if  it 
might  be  conceded  that  she  was  thus  n^Ii- 
gent,  she  was  nevertheless  entitled  to  have 
her  case  go  to  the  Jury  under  the  last  clear 
chance  doctrine,  since  there  Is  much  evidence, 
practically  uncontradicted,  that  hei*  peril 
could  easily  have  been  discovered  and  her  In- 
juries avoided  had  defendants  maintained  a 
lookout  on  the  rear  of  the  backing  train, 
as  was  th^  duty.  Hence  the  court  did  not 
err  In  overruling  the  moUcn  for  a  directed 
verdict 

[6]  2.  The  criticism  of  the  first  instruction 
given  by  the  court  is  based  upon  the  assump- 
tion that  plaintiff's  right  of  recovery  was  de- 
pendent upon  her  status  as  a  licensee  on  the 
track  as  a  result  of  the  habitual  use  of  same 
by  large  numbers  of  the  public,  and  has  no 
pertinency  under  our  view  ot  her  relatton* 
slUp  to  the  defendants  in  the  use  of  the  track. 
The  criticism  of  the  Inatmctlon  upon  the 
measure  of  damages  is  more  serious,  in  that 
it  allowed  a  recovery  for  any  permanent 
Impairment  of  her  power  to  earn  money 
when  there  was  no  evidence  that  her  Injuries 
are  permanent.  This  was  error  of  course, 
and  that  it  was  prejudicial  is  probable,  as 
will  appear  when  we  come  to  consider  the 
complaint  tbsit  the  verdict  is  excessive. 

[7,  S]  8.  Dr.  Carpenter,  testifying  for  plain- 
tiff, was  asked,  over  the  defendants'  objec- 
tion and  exception,  "Has  she  received  on  in- 
jury to  her  nervous  system?"  and  answered: 

"She  has.  Whether  it  will  last  or  not  I  don't 
know  sometimes  these  shocks  are  very  lasting; 
somedmes  there  Is  traumatic  hysteria,  which  is 
one  of  the  worst  ffiseases  a  physician  is  callsd 
on  to  treat." 

Defendants  asked  to  hIM  this  teattnumy 
enluded,  ^ich  Ok  court  refused  to  da  ^e 
form  of  tbe  question  is  objectionable,  and 
that  part  of  the  answer  should  have  been 
excluded  which  refers  to  traumatic  liysteria, 
since  there  was  no  evidence  that  plaintiff 
had  any  such  disease.  This  error  seemingly 
trivial  and  ordinarily  harmless,  would  became 
prejudicial  like  the  one  Juat  referrnd  to 
above,  if  the  size  of  the  vordict  mljEbt  he 
attributed  tliaeto,  because  not  otlierwlse  Jus- 
tified try  the  evidence^ 

[9]  4.  The  evidence  la  not  at  all  eatlsfac- 
tory  that  the  plaintiff  was  seriously  or  sab- 
stantlally  injured.  There  is  no  evidence 
whatever  that  she  has  been  permanently  In- 
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inrcd.  She  states  that  ■  sbs  wu  tramped 
around  three  or  four  times  In  tbe  buggy 
whUe  It  was  being  demoUBbed;  that  ber 
bead  and  bade  ven  burt,  and  still  both«ed 
bear  at  tbe  time  oC  tbe  trial.  She  walked 
to  ber  bome,  a  distance  of  about  three  miles. 
Immediately  after  tbe  accident,  and  did  not 
so  to  a  doctor  for  some  Ave  or  six  days  tbare- 
after,  and  but  tbe .  one  time.  The  doctor 
teistifles  that  she  saw  no  bruises  of  any  kind, 
that  tbe  pupUs  of  plaintiff's  eyes  were  en- 
laisied,  that  she  was  nervous  and  trembling, 
and  that  she  would  probably  be  more  easily 
shocked  now  than  she  would  have  been  be- 
fore the  acddoit,  but  the  effect  ot  tbe  doc- 
tor's testimony  as  to  the  extent  of  the  Injury 
i»  very  much  lessened  by  ber  practical  ad- 
mission upon  cross-»amlQaUon  that  the 
plaintiff  was  more  frightened  than  hurt  by 
the  accident. 

We  are  therefore  of  tbe  o^lon  that  tbe 
size  of  the  Terdlct  most  be  ascribed  to  pas* 
sion  and  prejudice,  unless  It  may  be  account- 
ed for  by  the  errors  above  pointed  put,  both 
of  wfalcb  Indicated  a  permanent  injury  not 
proven.  In  either  event  a  reversal  must  be 
ordered. 

Wherefore  the  judgment  is  reversed,  with 
dlrecUims  to  grant  defendants  a  new  trial 
and  for  proceedings  consistent  hwewltb. 


MeREE  V.  MeKEE. 

<Conrt  of  Appeals  of  Kentocky. 

1921.) 


May  27, 


1.  DIvoree  ^27(18)— TesMaiesy  as  to  sorner- 
008  qsarrste  set  svfflaiest  to  sstobllsh  crtitf 
sad  IshsHias  troatsiMt. 

In  wife's  divuce  action^  testimony  as  to 
nameroas  qaarrels  Is  Insnffident,  stsnding 
Bl<me,  to  estrtllsh  emel  and  Inhnman  treat* 
ment. 

2.  DIvorca  ^130— Evidence  beid  to  establisb 
wife's  right  to  an  absolute  divores  for  omal 
asd  Inhnman  treatment. 

In  wife's  divorce  suit,  evidence  that  hus- 
band struck  aod  whipped  wife,  and  palled  out 
her  hair,  AeM  snSdeot  to  establish  her  right 
to  an  idMtdate  divoret  for  crud  and  inhnman 
treatment,  as  against  husband's  contention  tfaat 
his  acts  were  In  seU-dofense. 

8.  DIvoree  ^130— Right  to  Infllet  oorporal 
psnlshment  on  other  spouse  Is  self-defense 
must  be  etsarly  established. 
The  right  of  one  spouse  to  inflict  corporal 
punishment  ou  the  other  in  absolately  neces- 
ssry  defense  of  himself  or  some  member  of 
tbe  family  most  be  dearly  established  to  Justify 
sndi  corporal  punishment  in  other  spouse's 
divorce  action  on  ground  of  cruel  and  lohumsn 
treatment. 


4.  Divorce  ^=»20I— Coart  bad  Jarltdtotlon  on 
appeal  of  question  of  alimony,  where  da- 
fendant  entered  appearaaeo  pending  appeal. 

Where  defendant  la  divorce  salt,  while 
brought  before  the  Court  of  Appeals  on  a 
warning  order,  had  entered  his  appearance  by 
filing  a  written  Btipnlation  daring  the  pen- 
dency of  the  appeal,  the  court  had  Jurisdic- 
tion to  determine  the  qneation  of  alimooy. 

5.  Divorce  «=>227(2),  240<5),  308— Wife  held 
entitled  to  $25  allowance,  $15  allewasoe  for 
child,  and  $25  attorney's  fee. 

Where  the  hasband  at  the  time  of  tbe  di- 
vorce suit  was  capable  of  eaitelng  and  was 
earning  8200  a  mouth,  and  owned  a  farm  val- 
ued between  $1,000  and  81,600,  the  wife  waa 
entitled  to  an  allowance  of  82S  a  month  for  ber 
maintenance,  $16  a  month  for  the  mainte- 
nance of  a  child  allotted  to  her,  and  $2B  for 
attorney's  fee. 

Appeal  from  (aicalt  Oourt,  Boyd  Ooonty. 

Salt  by  Clara  B.  UcKee  against  Harlan  Me- 
Kee.  Fnmi  a  judgment  giving  her  Insnffl- 
clent  rell^  plaintiff  appealo.  Reversed,  with 

directions. 

J.  F.  Stewart,  of  Ashland,  for  appellant. 

THOMAS,  J.  The  appellant  and  plaintiff 
below,  Clara  B.  McKee,  sued  the  appellee  and 
defendant  below,  Harlan  McKee,  in  the  Boyd 
circuit  court,  to  obtain  Judgment  against  him 
for  a  divorce,  for  alimony,  and  for  tbe  custody 
of  their  two  Infant  children,  Elmer  McKee 
and  Gamett  McKee,  whose  ages  are  seven  and 
two  years,  respectively.  After  the  taking  of 
testimony  by  plaintiff  only  the  cause  was 
submitted,  and  the  court  rendered  judgment, 
In  which  It  dismissed  tbe  petition  for  alimony 
and  for  an  absolute  divorce,  but  decreed  a 
divorce  a  meosa  et  thoro,  and  plaintiff  was 
given  the  custodj-  of  the  younger  child,  Gar- 
nett  McKee,  and  she  was  allowed  $15  per 
month  for  Its  support,  which  the  defendant 
was  ordered  to  pay  at  tbe  1st  of  each  month 
beglQDlng  July  1,  1919,  and  defendant  was 
adjudged  to  pay  the  cost  of  the  litigation 
including  an  allowance  of  $25  to  plaintiff's 
attorney.  The  defendant  was  adjudged  the 
custody  of  the  older  child,  Elmer  McKee. 
From  that  Judgment  plaintiff  appeals,  insist- 
ing that  the  court  erred  in  not  granting  to 
her  an  absolute  divorce.  In  disallowing  her 
alimony,  In  giving  to  defendant  the  custody 
of  Elmer  McKee,  and  In  making  an  InsufB- 
cient  allowance  to  her  attorney. 

The  grounds  relied  on  In  the  petition  for 
the  procurement  of  the  divorce  are:  (1) 
Sis  months'  cruel  and  Inhuman  beharior 
toward  plaintiff.  In  such  a  manner  as  to  in- 
dicate a  settled  aversion  toward  her  and 
to  permanently  destroy  her  peace  and  hap- 
piness; and  (2)  such  cruel  beating  and  in- 
jury to  the  person  of  plaintiff  by  tbe  defend- 
ant as  indicates  an  outrageous  temper  in 
him  and  probable  danger  to  her  life  or  danger 
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of  Buffering  great  bodily  Injury  from  her 
remelnlng  wltti  Urn.  The  petition  alleged 
that  plaintiff  was  a  healthy,  able-bodied 
young  man,  and  was  capable  of  earning  and 
was  earning  at  the  time  <a  the  filing  of  the 
salt  $200  per  montli,  and  that  he  owned  a 
farm  In  the  state  of  Ohio  valued  at  between 
91,000  and  91,600.  The  answer  denied  the 
grounds  of  divorce,  and  put  In  issue  the  ri^t 
of  piflint****  to  fbe  custody  of  the  children; 
but  the  avermoits  relating  to  the  financial 
standing  and  abillty  ot^  defoidant  were  nn- 
denled. 

From  the  admissions  In  t3ie  pleadings,  and 
from  the  uncontrOTerted*  testimony  in  the 
case,  it  appears  that  plaintiff  at  the  time  of 
giving  her  deposition  in  March,  1919,  was  24 
years  of  age,  having  married  in  1911,  when 
she  was  <mly  17  years  of  age.  The  defend- 
ant Is  a  few  years  her  senior.  The  parties 
lived  together  on  a  farm  in  Ohio,  near  the 
city  of  Irontoo,  until  about  the  Ist  of  De- 
cember, 1917,  when  they  moved  to  Ashland, 
Ky.,  where  defendant  procured  a  position 
with  a  railroad  company  at  a  salary  of  9200 
per  month,  and  where  Qie  parties  continued 
to  reside  until  the  separation  on  December 
4,  1018.  The  farm  In  Ohio,  worth  at  least 
91,260,  is  stUl  owned  by  d^endant.  Both  of 
the  parti  eg  appear  to  be  reasonably  Indus- 
trious, and  to  have  performed  tb^r  re- 
spective duties  in  establishing,  providing 
for,  and  maintaining  the  material  necessities 
of  the  home;  but  defendant  was  more  or  less 
exacting  In  regard  to  the  personal  expenses 
of  his  wife,  even  to  the  degree  of  penurlous- 
ness,  and  he  was  quite  demanding  of  her  as 
to  the  purposes  for  which  she  would  expend 
the  few  and  small  amounts  of  money  with 
which  he  would  intrust  her.  She  does  not 
seem  to  have  been  lavish  In  her  desires  for 
dress ;  but,  whether  so  or  not,  she  was  by  no 
means  gratified  in  tha{  respect. 

Defendant  also  appears  to  have  harbored 
an  unfounded  jealousy  toward  plaintiff,  and 
he  a;ltlcized  her  because,  as  be  claimed,  she 
would  not  we^r  in  his  presence  a  cheap  hat 
which  he  admired,  and  which  she  had  made 
by  covering  a  frame  costing  only  TO  cents. 
He  likewise  became  Incensed  because  his 
wife  attended  a  neither  while  in  childbirth, 
and  he  became  very  much  enraged  when  his 
wife  exhibited  to  him  an  anonymous  letter 
stating  that  he,  on  some  of  the  numorous 
n^ts  while  away  from  home  late,  vras  in 
company  with  some  lewd  women;  and  he 
very  much  objected  to  her  taking  in  sewing 
for  some  neighbors  whereby  she  could  obtain 
some  extra  pin  money,  and  which  does  not 
appear  to  have  Interfered  tn  the  least  with 
her  attention  to  her  household  duties.  De- 
fendant, while  living  upon  the  farm,  spent 
the  greater  portion  of  many  nights  away 
from  home  fox  hunting,  and  he  indulged  In 
the  same  practice  of  absenting  himself  from 
home  at  night  afttr  their  removal  to  Ashland. 


In  addition.  It  appears  that  defmdant  at 
times  during  his  married  life  was  addicted  to 
the  drinking  habit,  and  to  make  matters 
worse  plaintiff  herself  Is  shown  to  have  pos- 
sessed what  Uie  witnesses  called  **a  hl^ 
temper." 

[1, 2]  As  stated,  the  facts  down  to  tUs 
point  are  eiOier  admitted,  or  proven  by  un- 
contradicted testimony.  The  only  ctHttra- 
rlety  In  the  testimony  (which,  according  to 
our  view,  is  sIlghQ  is  in  that  part  <^  it  re- 
lating to  the  acts  of  cruelty  on  the  part  of 
d^endant  as  furnishing  the  grounds  for 
divorce.  He  admits  tn  his  testimony  numer- 
ous quarrels  vrith  his  wife,  but  whlcb  stand- 
ing alone,  would  be  Insufficient  to  establish 
the  charges  against  him;  but  his  conduct, 
according  to  his  own  testlm<my,  did  Dot  stop 
with  quarreling  alone,  for  aa  one  occasion, 
which  was  two  days  before  the  separation, 
he  struck  plaintiff  In  the  face  with  his  fist 
and  knocked  her  on  the  floor,  where  she  re- 
mained unconscious  for  some  minutes,  and 
caused  her  nose  to  bleed  freely  and  caused 
her  to  wear  a  black  eye  f<nr  m<He  than  a 
month.  He  applied  to  her  vile  names,  and 
on  another  occasion,  prior  to  the  last  one, 
he  corporally  punished  her  and  pulled  from 
her  head  a  large  quantity  of  hair.  It  Is  al?o 
shown  by  her  testimony,  and  not  denied  by 
him,  that  be  would  brutally  treat  the  chil- 
dren and  he  beat  one  of  them  at  one  time 
to  such  an  extent  that  its  back  was  blistered 
for  days,  and  plaintiff  came  In  for  her  share 
of  denunciation  for  protesting  against  the 
child's  treatment  The  wife  testified,  and  It 
stands  uncontradicted,  that  on  a  number  of 
occasions  defendant  would  say  to  her  that 
he  had  no  affection  for  her,  and  that  there 
were  a  number  of  women  In  Ashland  tbac 
treated  him  better  than  she  d^  She  also 
testified  that— 

"I  went  over  to  Mrs.  Clark's  to  get  some 
goods  to  make  ber  some  dresses,  and  when  he 
saw  them  he  came  and  struck  me,  and  said  be 
would  kill  me.  He  knocked  me,  and  when  I 
came  to  he  said  I  had  no  witness  to  prove  it 
after  he  had  whipped  me." 

She  testified  that,  while  drinking,  defend- 
ant would  choke  ber  until  her  breath  was 
nearly  gone.  Defendant  admits  stifiklng 
plaintiff,  and  also  admits  pulling  out  ber 
hair;  but  he  claims  Oiat  be  did  so  In  a^- 
defense. 

[S]  Our  examination  of  the  testlm<my  falls 
to  support  his  excuse  for  his  conduct,  We 
are  not  prepared  to  say  that  one  ^muse  may 
never  Infilct  corporal  punlshmmt  upon  the 
other  in  the  absolutely  necessary  defense  of 
himself  or  herself  or  some  member  of  the 
family;  bat  the  testimony  sboald  clearly 
establlitii  the  right  to  do  so,  whidi  is  by  no 
means  true  in  tlds  case.  On  me  contrary, 
according  to  the  testimony  of  plaintiff,  eacb 
of  the  difficulties  and  eadi  of  the  cm^  pun- 
ishments of  her  by  her  husband  «w.  without 
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eicuse,  and  we  are  by  no  means  convinced 
from  the  teetlmon;  of  defendant  himself  that 
be  was  blameless,  since  his  petty  Jealoasiea 
and  his  exacting  disposition,  according  to 
his  own  theory  seem  to  have  been  at  the  bot- 
tom ot  the  trouble. 

Another  circumstance,  not  to  be  overlook- 
ed, la  that  on  two  prior  occasions,  after  re* 
celving  iihyalca]  chastisement,  plaintiff  sued 
defendant  for  the  same  relief  she  seeks  In 
this  action.  On  each  occasion  the  suits  were 
dismissed  at  his  solicitation  as  he  admits, 
and  upon  his  promise,  as  testified  to  by  plain- 
tiff, that  he  would  reform  his  future  con- 
duct toward  ber.  On  one  of  the  occasions, 
after  the  dismissal  of  the  suit,  he  claimed  to 
have  been  religiously  converted ;  but  in  a  few 
weeks  he  resumed  his  old  course  and  when 
plaintiff  reminded  him  of  his  conversion  he 
became  offended,  because  she  "ridiculed  bis 
religion.*'  We  recite  these  circumstances,  as 
showing  that  defendant's  insinuation  of  en- 
tire blame  on  the  part  of  plaintiff  can  scarce- 
ly be  true;  for,  if  so,  be  would  have  hardly 
pnrsned  the  unnatural  course  of  seeking  ber 
return  to  him,  and  the  dismissal  of  the  prior 
suits  on  each  of  those  two  occasions. 

The  high  temper  of  plaintiff  was  an  un- 
fortunate fact,  but  it  was  one  that  defend- 
ant Bbonld  have  taken  Into  cooslderatlon  In 
bis  treatment  of  and  his  dealings  with  and 
demeanor  toward  her,  and  to  have  tempered 
them,  even  to  exhaustion,  with  all  the  gen- 
tility and  kindness  due  from  a  husband  to 
a  member  of  his  family,  ec^wcially  his  wife. 
At  any  rate  her  temper,  howsoever  bad, 
would  not  alone  authorize  him  to  resort  to 
the  Infliction  of  corporal  punishment  upon  her 
In  order  to  "put  ber  under  bis  thumb,"  as 
testified  to  by  the  plaintiff,  and  not  denied 
by  defendant.  From  the  testimony  In  this 
record  we  entertain  no  doubt  that.  If  de- 
foidant  had  freed  himself  of  fba  fiiults  and 
foibles  herslnbefoTe  referred  to,  and  had  ex- 
erdaed  that  patience^  KentlenesB,  and  klnd- 
n«8  toward  defendant,  wfaldi  Is  due  from  a 
husband  to  his  wife,  followed  by  eren  a 
modicum  of  affection,  Instead  of  a  r^nnda- 
tlon  of  it,  the  matrimonial  bark  would  still 
be  salltng  on  smooth  vnterb,  Instead  of  being 
wrecked  by  the  tempestuous  storms  whldi 
we  think  the  testimony  shows  were  generated 
by  him.  Entertaining  this  view,  It  results 
that  the  court  was  In  errw  In  dismissing 
plalntifPs  petition  and  In  refusing  to  grant 
her  a  divorce. 

[4,  S]  While  defendant  was  brought  before 
this  court  OQ  a  warning  order,  he  had  enters 
ed  bis  appearance  by  filing  a  written  stipula- 
tion during  the  pendency  of  the  appeal,  and' 
we  therefore  have  jurisdiction  to  determine 
the  question  of  alimony.  From  the  admitted 
facts  as  to  defendant's  earning  capacity,  and 
considering  the  property  he  owns,  it  Is  easily 
a^tarent  that  au  allowance  of  $25  p»  month 


for  the  maintenance  of  defendant  and  the 
$15  per  month  for  tnatnteoance  of  the  child 
allotted  to  her,  making  a  total  sum  of  $40 
per  month.  Is  exceedingly  reascmable,  and 
by  the  same  token  we  conclude  that  plain- 
tiff's attorney  should  be  allowed  an  additlon- 
-al  sum  of  $25, 

The  testimony  In  the  record  Is  not  suffi- 
cient to  show  any  error  In  the  Judgment  con- 
cerning the  custody  of  the  children,  and  that 
portion  of  It  will  not  be  disturbed. 

Wherefore  the  Judgment  Is  reversed,  with 
directions  to  enter  a  Judgment  as  herein 
Indicated,  and  to  retain  the  case  on  the 
docket,  so  that  the  Questions  of  alimony 
and  the  custody  of  the  children  may  be  re- 
adjusted according  to  future  alterations  in 
conditions.  If  any. 


QROVE  LODGE  NO.  274.  I.  O.  0.  P.,  V.  FI- 
DELITY PHENIX  INS.  Ca 

(Conrt  of  Appeals  of  Kentncky.  May  27, 1921.) 

t.  Appeal  asd  error  «s»3D2(5)— Objecttos  that 
verdlot  is  contrary  to  law  does  not  raise  er^ 
ror  la  giving  asd  refusing  Instruorions. 
To  sa7  in  a.  motion  for  a  new  trial  that  a 

verdict  "is  contrary  to  law"  is  too  general,  and 

will  not  raise  the  error,  if  any,  in  giving  and 

refusing  instructions. 

2.  iBsuranoe  «=992— Evidence  held  not  to  show 
ageaoy  for  defendant  Inssrer. 

In  action  for  fire  loss,  evidence  held  not  to 
show  that  person  daimed  to  have  acted  for  in- 
surer in  making  panA  insurance  contract  was 
insurer's  agent. 

8.  Principal  and  agent  ^21  ■Agsaoy  Mty  hs 
shown  by  aseat's  testimony. 

While  the  declarations  of  an  agent  made 
out  of  court  niS7  not  be  proven  to  establish  bis 
agency,  his  testimonr  in  court  is  competent  as 
to  the  fact  of  his  agency. 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  Grove  Lodge  No.  274, 1.  O.  O.  F., 
against  the  Fidelity  Fhenlx  Insurance  Com- 
pany. From  Judgment  for  defendant,  plaln- 
tiff  appeals.  Affirmed. 

J.  O.  Yallandlngham,  of  Owenton,  for  ap- 
pellant. 

J.  W.  Cammadc  and  Cammadk  ic  Bak», 
all  of  Owoiton,  for  appellee. 

THOMAS,  J.  AppeUant  lodge,  plaintiff  be- 
low, sued  the  app^ee  and  defendant  bdow. 
Insurance  company,  to  recover  $600.  It  was 
alleged  la  the  petition  that  plaintiff  hdd  a 
contract  with  defendant  whereby  the  latt» 
agreed  to  insure  and  Indemnify  plaintiff 
against  damage  or  loss  produced  by  fire  to 
its  lodge  bulldlng  and  Its  paraphernalia  and 
i  furniture  therein,  located  In  the  village  of 
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Poplar  Grove  In  Owen  county.  The  lodge 
room  owned  by  plaintiff  was  the  second  story 
of  a  frame  building,  the  first  story  of  which 
was  occupied  by  a  Mr.  Slaughter  aa  a  dealer 
In  general  merchandise.  It  was  alleged  that 
the  contract  was  entered  Into  on  June  12, 
1917,  and  that  on  the  20th  of  that  month 
the  property  was  destroyed  by  Are,  and  that 
defendant  denied  all  liability,  and  refused  to 
pay  any  part  of  the  Insurance,  although  It 
had  been  notified  of  the  loss.  The  answer 
was  a  denial  of  all  the  affirmative  allega- 
tions made  In  the  petition,  and  after  evi- 
dence heard  the  Jury,  under  the  Instructions 
of  the  court,  of  which  no  complaint  Is  made 
In  the  motion  and  grounds  for  a  new  trial, 
retamed  a  verdict  in  favor  of  defendant, 
followed  by  a  judgment  dismissing  the  peti- 
tion, of  which  plaintiff  makes  complaint  on 
this  appeaL 

ni  To  say  in  a  motion  for  a  new  trial  that 
a  verdict  "Is  contrary  to  law"  Is  too  general, 
and  will  not  raise  the  error,  If  any,  In  giving 
and  refoBlng  instructions.  American  Credit 
Co.  V.  National  Clothing  Co.,  122  S.  W.  840; 
Charles  Taylor  Sons  Co.  v.  Hunt,  163  Ky. 
120,  173  S.  W.  833;  Nicholson  v.  Patrlcfe,  160 
Ky.  674,  170  S.  W.  20.  But  If  the  motion  in 
this  case  had  been  sufficiently  specific  to  raise 
the  questlcHi,  there  could  be  no  reversal  be- 
canse  of  any  error  in  the  Instructions,  since 
they  submitted  to  the  Jury  In  appropriate 
language  the  issues:  (a)  The  supposed  au- 
thority of  3.  F.  Brock,  the  allied  agoit, 
through  whom  the  insurance  contract  was  al- 
leged to  have  been  procured ;  and  (b)  wheth- 
er he,  as  sndi  alleged  agent,  made  the  con- 
tract with  plaintur  In  snch  a  way  as  to  bind 
defendant 

[2]  Briefly  notlcUic  Issue  (a),  the  testtmony 
In  the  cue  leaves  no  doubt  In  our  minds  that, 
as  between  himself  and  the  defoidant  com- 
pany,  Brodc  was  not  Its  agent  In  fact  It  Is 
proven  a  high  officer  of  the  defendant 
who  appoints  all  of  its  agents  In  tile  terri- 
tory of  which  ICeutucky  Is  a  part,  that  Brodi 
was  not  uor  had  be  ever  been,  defendant's 
agent  to  solicit  or  procure  Insurance.  He 
held  no  commission  or  authority  from  the 
company,  which,  according  to  the  testimony, 
was  Invariably  given  to  its  appointed  agents. 
However,  the  defmdant  might  be  liable  to 
members  of  the  public  for  the  acts  of  Broc^, 
If  It  held  him  out  aa  its  agent  and  dealt  with 
him  In  such  a  manner  as  to  induce  the  belief 
that  he  was  auth<nized  to  represent  It  In  ne- 
gotlatii^  for  and  procuring  Insurance.  Tbe 
only  evidence  upon  this  point  was  the  testi- 
mony of  Bnx^,  who  stated  without  quali- 
fication that  he  was  an  agent  of  defendant; 
but  curiously  enoue^  U  Is  not  shown,  even 
by  himself,  that  he  ever  wrote  a  policy  or 
that  he  did  anything  more  than  to  assist  the 
local  agent  at  Owenton,  Ky..  In  ivocurlng 
some  local  risks  In  his  neighborhood,  for 
which  the  local  agent  paid  him  an  agreed 
percentage  of  the  premium.  It  furth^mwe 


appears  that  a  Mr.  Konper,  wlio  was  some 
sort  of  general  agent  tor  the  territory,  car- 
ried Brock  with  him  on  one  or  two  occasions 
to  see  certain  proposed  risks  in  the 'neighbor- 
hood, and  to  assist  him  in  procuring  the  In- 
surance thereon,  but  this  occurred  In  the 
fall  after  the  summer  In  which  the  cod  tract 
sued  on  was  alleged  to  have  been  made. 
Brock  says  that  he  was  a  member  of  tbe 
lodge,  and  that  either  on  the  2d  or  tbe  9th 
day  of  Jtme,  1017,  the  question  of  insuring 
defendant's  property  ceme  up  In  meeting,  and 
that  he  then  and  th»e  agreed  to  tlie  om- 
tract  sued  on,  and  further  agreed  that  iriain- 
tiff  should  have  80  days  in  which  to  pay  the 
premium  of  $16.  Notwlthstandb^  his  ei- 
press  testimony  to  that  effect  he  vraote  a 
letter  to  the  defendant's  agent  at  Owait« 
on  June  12,  In  which  be  said: 

'Indosed  find  papers  so  yoa  can  copy  ap- 
plications for  storeroom  and  for  hall.  Maybe 
yon  can  get  enoagli  out  of  what  I  have  down 
fo  know  what  they  wast  What  Is  the  canic 
of  taking  so  long  to  get  the  policies?  The  fir^ 
time  I  am  in  town,  I  will  come  in  and  see  yoo. 
Date  these  policies  tiie  16th,  as  that  ia  whea 
the  others  expire." 

With  the  letter  be  Inclosed  a  form  fbr 
$290  insurance  on  the  storeroom,  or  first 
story  of  the  building,  $S0O  on  the  second 
story,  and  f  100  on  Its  contents.  Tbe  agent 
Duvali,  testified  that  he  answered  that  letter 
on  tbe  10th  of  June,  which  was  the  same  day 
be  rec^ved  It,  and  stated  to  Bnx^  In  sub- 
stance, that  he  lud  declined  Insurance  oo 
that  building  a  number  of  times,  and  also 
said: 

"I  woald  be  very  glad  to  place  this  business 
for  yon  if  I  could,  but  it  Is  simply  impostible. 
as  I  haven't  a  company." 

It  ts  true  that  Brock  says  he  did  not  le- 
c^ve  that  letter,  but  tbe  one  be  wsote  to 
the  agent  clearly  shows  that  be  did  not  bare 
audwrity  to  Issue  policies,  nor  to  bind  tbe 
defendant  by  contract  and  there  ia  ample 
testimony  In  the  case  to  show  that  neither 
the  ocmipany  nor  any  of  its  agents  bad  daw 
any  act  to  induce  tbe  b^iet  that  Brock  was 
authwized  to  bind  the  company  by  oral  con- 
tiact  without  the  issuance  of  a  policy,  or  to 
do  anything  more  than  take  an  application 
fen-  a  policy ;  it  being  doubtful  If  their  prior 
relations  with  him  were  such  as  to  insi^ 
the  belief  that  he  even  had  authority  to  take 
applications.  The  extent  of  the  n^otlatloDs 
betwe«i  defendant's  agent  at  Owenton,  wltb 
and  through  whom  all  Insurance  contracta 
had  to  be  effected,  and  Brodt  seems  to  be 
that  tbe  agent  agreed  with  the  latter  to  pay 
him  toe  all  insurance  whtdi  be  soUdted  and 
secured  for  the  agent  and  we  think  sudi 
one  would  not  possess  tbe  apparent  auth(Hl^ 
to  waive  all  of  the  prov^  universal  methods 
of  procuring  a  policy  and  to  Mud  tbe  com- 
pany upon  a  verbal  contract  of  Insurance 
contrary  to  such  metihods.  At  any  rate^  those 
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iBsoes  wera  aubmittad  to  ttie  jwy>  as  stated. 
•Bd  It  on  sufflcifiDt  evldenca  detennlned  them 
against  idfllntm. 

[3]  It  is  said,  bowerer,  that  the  coait  erred 
lo  p^mlttliig  DuvaU  to  testi^.as  to  the 
fact  of~hls  agency,  but  there  Is  no  merit  In 
this  ooDtentioD.  The  role  which  coonsel  for 
plaintiff  se^s  to  invite  is  that  the  declara- 
tions of  an  agent  made  out  of  court  may  not 
be  proTen  to  establish  hia  affen<gr,  but  the 
rule  does  not  go  to  the  estent  of  disqualify- 
tng  a  supposed  agent  from  testifying  Ih  court 
as  to  the  fact  ct  his  agency.  I^ton  v.  Old 
Woolen  Uills,  122  Ky.  381,  91  S.  W.  719,  28 
Ky,  Law  Bepu  1303;  Bice  &  Hutchlns'  Go. 
T.  J.  W.  Croghan  &  Co.,  169  Ky.  450.  18<(  8. 
W.  374;  CaUfwnla  Insurance  Co.  r.  Settle, 
162  Ky.  82,172  8.  W.  119;  EtUngt<m  T.  Bigg, 
173  Kj.  SS5,  191  S.  W.  9S.  If,  however,  we 
slioald  apply  the  role  as  contended  for,  It 
would  operate  in  this  case  more  to  the  detri- 
moit  of  plaintiff  Uian  to  defendant,  since 
the  strongest  evld^ce  ot  the  alleged  agency 
of  Brodc  la  his  own  testimony. 

Finding  no  prejudicial  errors  In  the  record, 
and  the  verdict  being  supported  by  sufficient 
testimony,  the  Judgment  is  affirmed. 


CURRY  at  al.  V.  HINTON  (two  eases). 

(Court  of  Appeals  of  Kentaefcr.  May  27, 
1921.) 

1.  Mines  asd  mlsarars  —  Evldescs  helit 
to  SBstals  fladlng  that  teates  were  executed 
for  thre^  lastead  of  five,  yean. 

Id  suits  to  declare  oil  and  gas  leases  void 
becaaae,  when  executed,  they  were  for  three 
years,  whQe,  when  recorded,  they  had  been  forg- 
ed to  provide  for  a  five-year  term,  evidence  held 
to  snatain  the  court'a  finding  that  the  leases  aa 
originally  executed  were  for  a  term  of  only 
tliree  years. 

2.  MIses  sad  silRarals  «=974— Where  taaae  for 
three  years  was  altered,  ao  as  to  oall  for  live- 
year  tana,  Isnoesst  purchaasrs  oosld  ea^ 
hold  for  three. 

Where  oil  and  gas  leases  were  executed  for 
a  period  of  only  three  years,  and  by  forgery 
dianged  to  five  years  before  record,  lessor's 
rights  esnnot  be  defeated  on  the  ground  that 
the  lease  had  fallen  into  the  hands  of  Innocent 
purcbaaera. 

3.  Estoppel  ^92<2)  —  Lessor  «5beptlng  pay- 
nsst  of  rent  held  not  estopped  to  claim  for- 
gery. 

Where  oU  and  gas  leases  were  executed  for 
tbree  years,  and  forged  to  include  five  years 
before  recording  the  fact  that  lessors  accepted 
payment  for  the  third  year  after  learning  of 
tiie  forgery  did  not  asb^  them  from  asaerting 
the  torgery  and  dUuming  expiration  of  the  lease 
at  the  end  of  the  third  year. 


Appeal  from  Circuit  Court,  Allen  County. 

Suits  by  J.  W.  Hlottm  and  by  W.  S.  Hlnton 
against  C.  M.  Onrry,  trustee,  and  James  P. 
McClosky.  to  declare  certain  oil  and  gas 
leases  given  by  the  plaintiffs  void.  Judg- 
mento  for  plaintiffs,  and  ,detendanto  appeal. 
Affirmed. 

J.  Franldln  Com  and  T.  W.  ft  B.  O.  P. 
Thomas,  all  of  Bowling  Qreen,  for  appellants. 
Oliver  ft  Dixon,  of  ScottovUle,  for  ap- 


TUBNER,  C  on  Fd)ruary  21,  1916,  the 
a^pdlees,  W.  &  and  J.  W.  Hlnton,  father 
and  son,  eadi  executed  and  d^ivered  to 
Huntsman  ft  Dixon  three  separate  oil  and  gas 
leases  covering  three  distinct  tracte  (tf  land 
In  Allen  county;  the  lease  of  W.  S.  Hlnton 
covering  a  tract  of  26  acres,  more  or  less,  and 
the  two  leases  of  J.  W.  Hlnton  covering  two 
strata  tracts,  containing,  respective,  80 
and  74  acres.  The  three  leases  were  iden- 
tical In  their  terms,  except  as  to  the  names 
of  the  parties,  and  the  W.  S.  Hlnton  lease 
was  lodged  for  record  In  the  Allen  county 
court  on  the  29th  of  October,  1917.  and  the 
certiflcate  of  recordation  Is  dated  the  17ih 
day  of  Novemt)OT,  1917.  The  two  leases  ex- 
ecuted by  J.  W.  Hlnton  were  likewise  lodged 
for  record  on  tiie  29th  day  of  October,  1917 ; 
but  the  certiflcate  of  recordation  as  to  each 
of  them  is  dated  the  ISth  day  of  November, 
1917. 

Each  of  the  leases  on  Us  face  was  given  for 
the  scde  and  <mly  purpose  of  mining  and 
operating  for  minerals,  <iii  and  gas,  and  tliey 
each  as  recorded  were  to  remain  In  force  for 
a  term  of  five  years  from  date  and  as  long 
thereafter  as  oil,  gas,  or  minerals  might  be 
prodnced  therefrom.  The  lessees  agreed  In 
each  of  them  to  b^n  a  well  on  the  premises 
within  one  year  from  the  date  thereof,  or 
pay  rentals  at  the  rate  of  25  cento  per  acre 
for  each  addltifmal  year  such  beginning  vms 
delayed  until  a  well  was  begun.  The  lessees 
on  the  28th  day  of  November,  1917,  trans- 
ferred and  assigned  each  of  these  leases  to  G. 
M.  Curry,  trustee,  and  Curry,  trustee,  trans- 
ferred and  assigned,  on  the  2ith  of  January, 
1919,  a  one-sixth  interest  in  esch  of  them  to 
James  P.  McClosky.  No  well  was  begun 
on  any  of  the  leases  during  the  first  year, 
nor  had  one  beat  begun  when  these  suite 
were  brought,  but  the  Hintons  accepted 
the  rentals  for  the  years  beginning  la  Feb- 
ruary, 1917,  and  February,  1018. 

At  about  the  time  the  second  rentels  were 
due,  in  February,  1018,  for  the  third  j&ii 
of  the  lease,  the  Hintons  learned  that  the 
leases  as  recorded  showed  that  th^  were  for 
a  term  of  five  years,  and  notwithstanding 
they  then  and  have  ever  since  claimed  that 
the  original  leases  were  executed  for  only  a 
term  of  three  years,  they  accepted  the  rentels 
for  the  third  year.  In  1919.  after  the  ex- 
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piratlcMi  of  tb»  three  years  from  ttie  date 
of  the  leases,  eadi  of  the  Hintons  filed  an 
equitable  action,  alleging,  in  sabstance,  that 
at  the  time  of  the  ezecatl<ui  and  d^very  of 
each  of  the  three  leases  to  Huntsman  & 
Dixon,  <a>  their  agent,  each  of  said  leases  pro- 
vided on  its  face  that  It  should  be  in  force 
for  a  term  of  only  three  years  from  Its  date, 
and  that  notwithstanding  this  provision  the 
leases  as  recorded  In  the  comity  clerk's 
office  each  showed  on  Its  ftice  that  It  was  to 
be  in  force  for  a  term  of  Ave  years,  and  they 
alleged  that  either  by  frand,  mistake,  or 
oversight  the  ''five"  was  Inserted  in  the  orig- 
inal leases  In  lien  of  the  "three,"  and  they 
prayed  for  a  judgment  declaring  eadb  of  the 
leases  void  and  of  no  further  binding  force, 
and  that  each  of  the  same  be  canceled  and 
Ifeld  for  naught 

The  defendants  answered  denying  the  ma- 
terial allegations  of  the  petitions,  and  alleg- 
ing affirmatively  that  the  leases  as  originally 
executed  were  for  a  term  of  five  years,  and 
In  addition  there  was  a  plea  of  innocent  pur- 
c^utsersblp  by  Curry,  trustee,  and  Mcdosky. 
The  circuit  court  held  that  the  leases  as 
originally  executed  were  for  a  term  of  only 
three  years,  and  canceled  each  of  them,  or 
rather,  In  effect,  held  that  they  had  expired, 
and  ^om  that  Judgment  Curry,  trustee,  and 
McCloeky  have  appealed. 

[1]  The  question  of  fact  Involved  Is  not  in 
doubt;  only  three  deposltlona  were  taken, 
and  bU  for  the  plaintiffs.  Both  of  the  plain- 
tiffs stated,  in  substance,  that  the  leases  were 
to  expire  at  the  end  of- three  years,  and  that 
the  figure  "3,"  distinctly  ai^peared  In  each  of 
the  leases  as  prepared  by  the  agent  of  the 
lessees.  Not  only  so,  but  Smith,  the  agent 
of  Huntsman  &  Dixon,  who  was  a  deputy 
county  court  derk,  and  who  took  the  leases 
for  the  lessees,  testified  clearly  and  explicitly 
that  he  first  tmdertook  to  get  tiiese  leases 
for  a  term  of  five  years,  and  that  he  had  been 
authorized  by  Huntsman  ft  Dixon  to  take 
only  flve-yoir  leases,  and,  finding  that  he  was 
imable  to  get  them  for  that  period,  he  went 
to  a  telephone  in  the  neighborhood  and  call- 
ed up  Huntsman,  and  notified  him  that  he 
could  not  get  these  and  certain  other  leases, 
except  for  a  tenn  at  three  years,  and  that 
Huntsman  directed  him  then  to  go  on  and 
take  them  for  three  years,  and  that  in  ac- 
cordance with  such  directions  he  did  take 
the  leases,  and  that  they  w^  taken  for  a 
term'  of  three  years.  The  evidence  of  all 
three  of  the  witnesses  introduced  further 
showed  that  the  leases  at  the  time  of  their 
execution  were  turned  over  to  Smith  as  the 
agent  at  Huntsman  ft  Dixon,  and  that  they 
then  showed  they  were  for  a  term  of  three 
years  only. 

This  evidence,  taken  for  the  plaintiffs,  Is 
not  controverted  by  any  one,  and  the  deposl- 
ti<m  of  neither  Huntsman  nor  Dixon  appears 
in  this  ease.  The  conclusion  is  therefore  ir- 
resistible that  the  court's  finding  of  fact, 


Oiat  13ie  leases  as  original^  executed  woe 
for  a  term  of  only  three  years,  must  be  ap- 
proved. 

[2]  The  question  of  Innocoit  punAase  is 
likewise  of  little  difficulty  ovrias  to  a  rec«at 
decision  of  this  court  In  a  similar  cast.  In 
the  case  of  Lowtber  Oil  ft  Gas  Co.  v.  Ho> 
Gulre,  18»  Ey.  681,  226  S.  W.  718.  a  tract  of 
land  had  been  conveyed  by  Marcnm  and  wife 
to  John  W.  Flynn  In  July,  1910,  bat  the  deed 
had  not  been  put  to  record.  While  the  title 
was  thus  in  John  W.  Flynn,  it  was  levied  on 
and  BtiA  by  the  sheriff  under  an  «ecntlon 
against  Jolm  W.  Flynn.  McOuIre  became  the 
purchaser  at  the  execution  sale,  and  a  deed 
was  made  to  bim  by  the  sheriff;  bat  after 
McGuire's  purdiase  at  the  sale  tiie  name  of 
Jolm  W.  Flynn  was  erased  tram  the  original 
Marcnm  deed,  and  the  name  of  Charles  W. 
Flynn  was  inserted  ther^,  and  tbe  deed 
was  then  recorded,  sbowlng  CHiarlea  W.  Flynn 
to  be  the  vendee.  While  it  was  so  on  the 
record  in  the  name  of  Chaiies  W.  Flynn, 
and  without  notice  of  the  fraud,  Lowtber 
and  others  took  an  oil  and  gas  lease  from 
Charles  W.  Flynn,  and  In  an  action  between 
McGulre  and  the  lessees  of  Charles  W.  Flynn 
It  was  expressly  held  that  they  were  not 
entitled  to  the  benefits  of  bona  fide  or  inno- 
cent purchasers ;  the  court  saying: 

"A  fraudulent  material  alteration  of  a  deed 
is  in  law  a  forgery.  19  Cye.  1374;  Devlin  on 
Real  Estate,  vol.  1,  {  461a;  Bardin  v.  Grace, 
167  Ala.  453,  Ann.  Cas.  1&12A,  537.  It  U  like- 
wise tme  that  a  forged  d;eed  is  absolute^  void 
and  is  ineffectual  for  any  purpose.  Authori- 
ties supra;  Devlin  on  Beal  Estate,  voL  2,  { 
726;  18  Corpus  Jnris,  pp.  224  and  242.  In 
such  eases  purchasers  from  the  vendee  in  the 
void  instrument  obtain  no  better  title  than  that 
possessed  by  their  vendor,  and  are  not  entitled 
to  the  protection  afiForded  to  bona  fide  and 
innocent  purchasers.  Authontiea  supra;  13 
Cyc.  691.  In  the  last  dtation  upon  this  point 
the  text  says:  'Bat  where  the  deed  is  regarded 
as  absolutely  void,  it  is  held  that  even  such  a 
purchaser  (innocent  or  bona  fide)  can  obtain 
no  title.  And  no  title  can  be  olitaiaed  even  by 
an  innocent  party  under  a  deed  which  is  foil- 
ed.* The  text  on  page  242  of  the  volume  of 
Corpus  Juris  referred  to  says:  'But  where  the 
deed  is  regarded  as  absolutely  void  it  is  held 
that  even  such  a  purchaser  can  obtain  no  title.' 
Section  726  of  Devlin  on  Real  Estate,  referred 
to,  says,  inter  alia:  'The  provision  of  the  stat- 
utes that  deeds  affecting  the  title  of  land  shall 
be  void  as  against  subsequent  purebaiiers  and 
creditors  without  notice.  If  not  recorded,  has 
no  application  to  deeds  wlUeh  are  forged.*  Oth- 
er authorities  announcing  the  same  doctrine  are 
Pry  Pry,  109  Dl.  466;  Cole  v.  Long,  44  G«. 
579;  De  Wolf  v.  Hayden,  24  HL  525,  and 
Crawford  v.  Hoeft,  58  Mich.  1.  It  is  therefore 
clear  that  this  defense  is  not  available  mider 
the  facts  of  this  case." 

In  the  case  quoted  ftmn  then  was  an  al- 
totitlon  of  a  name  and  the  insertioB  of  an- 
other name  In  lien  thereof;  the  alteration 
being  apiiarently  made  tor  the  purpose  of 
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making  It  «ppear  tbat  Jolm  W.  FI:rnn,  the  de- 
faidant  in.  ttae  ezecotloD,  and  vbose  title 
McGolre  had  bought  at  the  sale,  nevtt  bad 
any  title,  while  In  this  case  ttae  alteration 
was  a  change  in  a  figure,  showing  that  a 
lease  was  for  longer  iwriod  than  it  was  ex- 
ecuted for.  In  each  Instance  there  was  a 
material  alteration — ^In  the  one  case,  for  the 
purpoee  of  defeating  aaefa  title  under  an  ex- 
ecution sale ;  and  in  the  other,  for  the  pur- 
pose of  making  it  appear  that  a  lease  was  in 
force  for  two  years  longer  than  it  actoally 
vaa,  possibly  with  the  pnrpose  in  view  of 
maUng  it  more  Tolnable  to  prospectlTe  pur* 
cbasers  or  peraons  contemplating  derelop- 
meat. 

tS]  The  claim  that  appellees  are  eBt<q»ped 
to  assert  that  the  leases  were  for  fuly  a  tend 
of  three  years,  because  they  accepted  in  Feb* 
ruary.  1918,  the  rentals  for  the  third  year, 
cannot  be  sostained.  At  that  time  it  is  ad' 
ndtted  that  the  lease  was  in  forc^  and  that 
it  would  remain  In  force  tot  anoth^  year, 
and  although  the  plalntuts  then  had  notice 
that  a  fraud  had  been  perpetrated  or  a  mis* 
take  made,  and  that  the  leases  as  recorded 
showed  that  they  were  for  a  term  of  five 
years.  Instead  of  three  years,  they.  In  recog- 
alttcai  of  the  fact  that  the  leases  stiU  had 
another  year  to  run,  in  no  wise  precluded 
themselTes  from  asserting  the  fraud  by  ae* 
ceptlng  the  rentals  for  tbat  year.  It  is  like- 
wise undesiled  that  they  each  wrote  to  the 
then  holders  of  the  leases  aboat  that  time, 
Siring  notice  that  they  had  only  one  year 
more  to  run. 

The  Jndgmaits  of  the  lower  court  are  in 
accord,  not  only  with  the  molts,  but  with 
the  law,  and  they  are  each  affirmed. 


ARNETT  V.  ELKHORN  COAL  CORPORA- 
TION. 

(Court  of  Appeala  of  Kentndv-  Vv  SI,  VB2L} 

1.  Ptaadlat  «e»216(I)— Oa  dSRHirrer  to  petl- 

oaly  petlUaa  aari  exhlUts  filed  with  It  caa 
ba  ooBsldar 

On  a  demurrer  to  the  saffidency  of  the  peti- 
tion, the  court  cannot  consider  anything  except 
tke  allegations  of  the  petition  and  tha  exhibits 
filed  with  and  made  a  part  of  it 

2.  Qileting  title  «=334(()— PetHlon  dalmlag 
ownerahlp  and  possession  of  land  and  setting 
forth  matter  of  adverse  elalms  Is  safllDleat. 

A  petition,  aUeghig  that  plaintiff  was  the 
ovner  of  land  and  in  its  actual  posaession  and 
that  defendant  was  wrongfully  daiming  to  be 
the  owner  of  the  oil  and  gas  which  were  a  por- 
tion of  the  land,  designating  the  nature  of  de- 
(endaDt^s  daim  as  nearly  as  practical  without 
describing  its  chain  of  title,  bat  so  as  to  show 
the  claim  was  hostile  to  plaintiff's  title,  is  seffi- 


dent  to  state  a  cawa  of  aetloB  onder  Kj,  8b 

|U.  ^ 

3.  Qnietino  tKle  «s>35(2)  —  Petftlon  showla| 
defeodaat  dalmod  ander  plalntHPs  graator 
wtthosi  showlag  data  of  pWatHTa  dead  la  la- 
BsffioleBt. 

Wher«  a  petition  to  QuIet  title  alleged  that 
plaintiff  was  the  owner  of  the  land  In  contro- 
versy, tbat  he  acquired  title  by  conveyance  from 
a  named  grantor,  and  that  defendant  daimed 
ownerBhlp  of  the  oQ  and  gas  In  the  land  under  a 
conveyance  of  such  oil  and  gaa  from  the  same 
grantor,  the  conveyance  to  defendant  bat  not 
that  to  plaintiff  being  attached  to  the  petition 
as  an  axUbit,  the  petition  is  insuffident  to 
state  a  cause  of  a^lon  If  It  does  not  show  tbat 
plaintilTB  deed  waa  prior  and  therefore  superi- 
or to  defendant's  conveyance  from  the  common 
Boarce  of  title. 

4.  Mines  and  mlaerals  «=955(2)— ^Exoeptlon" 
of  lease  In  oonveyance  of  oil  and  gas  In  land 
doe*  not  show  ownership  of  lease  by  grantor. 

In 'a  deed  conreying  the  oil  aitd  gas  in  a 
certain  tract  of  land,  a  dause,  stating  there 
was  an  oil  and  gas  lease  In  the  land  which  waa 
excepted  frwn  the  conveyance,  was  an  "excep- 
tion," which  is  a  description  of  some  part  of 
the  thing  granted  which  the  grantor  reteina  and 
does  not  convey  or  something  to  whidi  anoth- 
er holds  title  already  and  which  is  not  Intended 
to  be  conveyed,  and  does  not,  as  would  a  res- 
ervation, Indicate  that  the  lease  referred  to  be* 
longed  to  the  grantor,  who  was  also  grsntor  of 
plaintiff  in  a  suit  to  Qniet  title, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrst  and  Second  Bnies,  Excep- 
tion.] 

Appeal  from  Circuit  Oonrt,  Magoffin  Conn- 

Suit  to  Qnlet  title  by  ETbert  Amett  against 
the  Elkhom  Coal  Corporation.  Judgment  for 
defendant  on  plaintifC'a  electing  to  stand  on 
his  petition  after  demurrer  thereto  was  sua* 
tained,  and  plaintiff  appeals.  Affirmed. 

Augustus  Amett,  of  Salyersville,  for  ap- 
pellant. 

E.  W.  Pendleton,  of  Prestonsbnrg,  A.  W. 
Toung,  of  Morebead,  E.  G.  O'Rear,  lyt  Frank- 
fort, and  W.  O.  Deerlng,  of  Lonisville,  for 
appellee; 

HURT,  C  J.  The  ai^>ellant,  as  the  plain- 
tiff  below,  by  bis  petition  in  equity  against 
the  appellee,  as  defendant,  averred  that  he 
was  ttie  owner  with  a  legal  title  thereto,  and 
in  the  actual  possession  of  a  tract  of  land, 
which  was  described,  In  Magoffin  county,  and 
that  he  purchased  the  land  from  one  Lewis 
Hoskins  and  wife,  and  came  Into  its  posses- 
sion and  ownerahlp  through  a  deed  made'  by 
HoslcliiB  and  wife.  He  further  averred  that 
the  defendant  was  setting  up  claim  to  owner- 
ship of  the  oils  and  gases  in  the  land,  and 
thereby  casting  a  cloud  up<m  his  title  to  his 
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Iztjury  and,  damage.  He  filed  with  bis  peti- 
tion a  deed  from  Lewis  Hosklns  and  wife 
to  tbe  Northern  Coal  &  Coke  Company,  dated 
September  11,  wblcta  he  averred  was 

tbe  basis  of  the  defendant's  claim  of  title. 
He  prayed  for  a  judgment,  gnletlnff  his 
.tie  to  tbe  land,  and  reQuiring  the  def«idant 
to  release  all  of  Its  claims  thereto,  and  for 
a  recovery  of  damages  against  the  defendant. 
The  foregoing  constitated  all  the  averments 
of  the  petition,  and  the  deed  from  Hosklns 
and  wife  to  the  Northern  Goal  &  Coke  Com- 
pany was  the  only  exhibit  filed  witli  or  made 
a  part  of  the  petition. 

The  defendant  Interposed  a  general  de- 
murrer to  the  petition  which  was  sustained, 
and  the  plaintiff  electing  to  stand  apon  his 
petition,  and  declining  to  amend  it,  the  court 
adjudged  that  it  be  dismissed,  and  from  the 
Judgment  the  plaintiff  has  appealed,  and  tbe 
only  question  before  this  conrt  is  whether  the 
petition  stated  facts  sufficient  to  constitute  a 
cause  of  action  In  behalf  of  the  plaintiff. 

[1,  J)  At  the  outset,  it  is  proper  to  say  that 
upon  a  demurrer  to  the  sufllclency  of  the  pe- 
tition, the  court  is  not  authorized  to  look  to 
or  to  consider  anything  except  the  allegations 
of  the  petition  and  the  extiibits  filed  with 
and  made  a  part  of  it.  In  the  instant  case 
there  were  exhibits  on  file  as  evidence,  and 
otherwise,  which  were  not  any  part  of  tbe 
petition  and  cannot  be  considered  upon  the 
question  presented,  although  It  seems  that 
the  trial  court  took  Into  consideration  tliese 
exhibits.  If  the  plaintiff  had  been  content  to 
have  averred  that  he  was  the  owner  of  tne 
land  and  In  Its  actual  possession,  and  that  tbe 
defendant  was  wrongfully  claiming  to  be  the 
owner  of  the  oli  and  gases  therein,  which 
were  a  portion  of  the  land,  and  to  have  desig- 
nated the  nature  of  the  defendant's  claim  as 
nearly  as  it  was  practical  to  do  without  de- 
scribing Its  chain  of  title,  but  so  as  to  show 
that  the  claim  of  ownership  by  defendant 
was  hostile  and  adverse  to  bis  title,  a  suffi- 
cient cause  of  action  would  have  been  stated 
under  section  11,  Ey.  Stats.  Klncaid  v.  Mc- 
Gowan.  88  Ky.  91,  4  S.  W.  802,  9  Ky.  Law 
Rep.  987,  13  L.  R.  A.  289 ;  Campbell  v.  Dls- 
ney,  93  Ky.  41,  18  S.  W.  1027,  13  Ky.  Law 
Rep.  919;  Whipple  v.  Earlck,  93  Ky.  121,  19 
S.  W.  237,  14  Ky.  Law  Rep.  85;  Magowan  v. 
Branham,  95  Ky.  681,  26  S.  W.  803,  Ifl  Ky. 
Law  Rep.  233;  Williams  v.  Lowe,  175  Ky. 
869,  194  S.  W.  342;  Brown  v.  Ward,  105  S. 
W.  964,  32  Ky.  Law  Rep.  261;  Henderson  v. 
Clark.  163  Ky.  192,  173  S.  W.  367 ;  Hall  v. 
Pratt,  142  Ky.  561,  134  S.  W.  900;  Cumber- 
land Co.  V.  Kelly,  156  Ky.  897,  160  S.  W. 
1077 ;  Perry  v.  Eagle  Coal  Co.,  170  Ky.  824, 
186  S.  W.  875. 

[3]  The  plaintiff,  however,  went  further 
and  averred  how  he  became  the  owner  of 
tbe  land,  which  he  did  by  purchasing  It  from 
Lewis  Hoskins  and  wife,  and  accepting  a 
deed  of  conveyance  from  them  for  the  land, 
which  Iw  bad  caused  to  be  recorded.  He 


thereby  a-rerred  that  tals  aonrce  of  Htle 
emanated  from  Ute  deed  made  to  bim  by  Ho»- 
klns  and  wife,  but  he  did  not  file  with  his 
petition  the  deed  nor  allege  tbe  date  there- 
of. He  also  undoixwb  to  state  the  eourcft 
(rf  tbe  defendant's  claim  at  title,  and  flled 
with  his  petition,  as  a  part  of  It,  a  deed  of 
conveyance  from  Lewis  Hoskliui  and  wife  to 
the  NorthMn  Coal  &  Coke  Company,  which 
he  alleged  was  tiie  basis  at  defendant's 
claim  to  the  oil  and  gases,  and  tUB  deed 
shows  that  Hoskins  and  wife  sold  and  eoa- 
veyed  tbe  oil  and  gases  In  the  land  to  the 
Northern  Coal  &  Coke  Company  on  tbe  lltta 
day  of  September,  lOQS.  While  it  was  not 
necessary  to  his  cause  of  action  that  he 
shonld  have  alleged  from  whom  or  the  man- 
ner In  which  he  acquired  Utle  to  the  lands* 
nor  to  have  allied  that  bis  rendor  had  con- 
veyed tbe  oil  and  gases  to  another  under 
whom  the  defendant  claimed  title,  but  haring 
nndertafcen  to  set  oat  his  own  and  the  de- 
fmdanfs  claim  of  title  lowing  that  they 
claimed  under  a  common  vendor  and  that 
Bn<4i  vendor  had  cmveyed  the  oil  and  gases 
to  the  predecessor  In  title  of  the  defendant, 
it  was  necessary  for  him  to  make  averments 
showing  Uiat  his  title  was  saperlor  to  that 
of  the  defendant  by  alleging  ttiat  the  convey- 
ance to  him  from  Hoskins  was  prior,  and 
therefore  superior,  to  the  conveyance  from 
Hoskttis  to  defendant's  vendor,  and  having 
failed  to  do  so,  tbe  court  construing  the 
pleading  more  stron^y  against  the  pleader^ 
according  to  the  well-settled  rule,  was  com- 
pelled to  conclude  that  the  conveyance  from 
Hosklns  to  the  defendant's  vendor  was  prior 
to  the  conveyance  from  Hosldns  to  plaintiff, 
and  that  Hoskins  tiad  dins  parted  with  title 
to  the  oil  and  gases  In  the  land,  and  had 
no  title  thereto  when  he  conveyed  the  land  to 
plaintiff.  Tbe  facts  necessary  to  oonstltnte 
a  cause  of  action  for  a  wrong  of  the  defend- 
ant most  be  alleged  and  will  not  be  presumed. 
Reld  V.  Lyttle,  150  Ky.  304,  160  S.  W.  357 ; 
Daugherty  v.  Northern  Coal  *  Coke  Co.,  174 
Ky.  423,  192  S.  W.  001;  Samuels  v.  Louisville 
Ry.  Co.,  151  Ky.  90,  151  S.  W.  37 ;  Johnson 
V.  York  Coal  ft  Coke  Co.,  182  Ky.  80S,  206  S. 
W.  811.  The  terms  of  the  deed  from  Hosklns 
to  the  Northern  Coal  &  Coke  Company  shows 
that  It  was  not  a  mere  license  granted  to  it 
to  take  oil  and  gases  from  the  land,  bat 
amounted  to  a  separation  of  the  oils  and 
gases  from  the  remaining  portions  of  the 
land,  and  a  conveyance  In  fee  simple  of  the 
portions  of  tbe  laud  consisting  of  them  to 
the  vendee  In  the  deed. 

[4]  After  the  granting  and  habendum 
clauses  in  the  deed,  an  exception  appears  in 
the  following  language,  viz.: 

"It  is  understood  that  there  fs  an  oil  and  gas 
lease  on  this  land,  and  the  same  la  excepted 

from  this  conveyance." 

The  language  of  this  exception  could  only 
mean  what  It  says,  and  that  Is,  there  was 
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tben  In  existence  a  lease  In  the  ordinarily  ac- 
cepted meaning  of  the  tenn,  upon  the  land, 
which  anthoiized  some  one  to  operate  on  the 
land  and  to  take  therefrom  oil  and  gas.  and 
to  pay  the  lessor  or  the  owner  holding  the 
rights  of  the  lessor  a  royalty  proportioned  to 
the  quantity  taken,  and  that  Bosklns  was  ac- 
cepting the  rights  and  benefits  under  this 
lease  for  the  lessor  and  lessee  In  the  lease, 
or  foit  the  b^eflt  o'f  their  transferees.  It 
will  be  obewred  that  Bosklns  does  not  In- 
dicate by  the  language  of  the  deed  that  be 
held  any  interest  whatever  In  the  lease,  as 
would  be  Inferred,  If  It  was  a  reservation  in- 
stead of  an  exception.  An  exception  In  a 
deed  Ifl  Intended  to  describe  some  part  of 
the  thing  granted,  which  the  grantor  retains 
title  to  and  does  not  conTey,  or  something  to 
wblch  another  holds  title  already  and  which 
Is  not  Intended  to  be  conveyed,  and  the  ex- 
ception may  be  for  the  benefit  of  the  grantor 
hlms^t,  or  It  may  be  for  the  benefit  of  an- 
other who  already  has  acquired  title  to  the 
portion  of  the  thing,  which  is  atfected  by  the 
exception.  The  exception  may  be  a  descrip- 
tion of  a  portion  of  the  thing  granted,  which 
previonsly  to  the  grant  had  been  conveyed  to 
another,  and  not  necessarily  so  conveyed  by 
the  grantor,  but  by  a  prior  grantor.  Passing 
over  the  question  which  might  arise  as  to  the 
validity  of  the  exception  on  accoont  of  its 
vagueness  and  nncertalnty,  there  is  nothing 
in  the  deed  from  Hosklns  to  the  Northern 
Coal  A  Coke  Company  from  which  it  could 
be  inferred  that  be  was  the  owner,  at  the 
time  of  the  nmveyance,  of  any  beneficial  In- 
terest in  the  lease,  or  that  he  owned  same  at 
the  tlm^  that  he  conveyed  the  land  to  plaln- 
tiff  ;  nor  does  plalntilf  aver  that  he  was  the 
owner  of  any  beneficial  Interert  tat  the  lease 
atthetlnieof  thelnstltDtkmof  blsactlMi.  llie 
exception.  In  the  deed  ft-om  Hoskins  to  the 
Northern  Coal  ft  Coke  Company,  of  a  lease 
relating  to  oil  and  gas  upon  the  property,  be- 
ing an  exception  of  the  rights  under  the  lease 
of  the  lessor  and  lessee,  without  anything 
Indlcatlog  that  Hoeklns  had  any  Interest 
therein,  and  there  being  no  way  of  determin- 
ing from  the  deed  or  the  pleading  whether 
the  exception  was  made  because  Hosldns  de- 
sired to  retain  the  benefit  of  a  l«i8or  in  the 
lease  for  himself,  or  to  protect  himself 
against  the  consequences  of  his  conveyance 
of  the  oils  and  gases,  with  a  warranty  of 
title,  to  the  vendee,  because  another  was  then 
the  owner  of  the  benefits,  which  might  accrue 
to  a  lessor  of  the  lease,  and  the  petition  fail- 
ing to  assert  any  right  or  interest  in  the 
lease,  on  the  part  of  the  plaintiff,  it  cannot 
be  assumed  that  he  had  any  Interest  therein, 
or  that  his  vendor  ever  had  any.  The  x^laln- 
tlff  falling  to  show  that  any  wrong  was  done 
bim  by  the  defendant,  the  court  was  not  la 
error  In  harlnj;  sustained  the  demurrer. 
The  Judgment  Is  therefore  affirmed.  * 
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1.  Deads  «s:»l34— Dlfferenoa  betweea 
tlon"  asd  "eonditloa." 

The  difference  between  a  "limitation"  and  a 
"condition"  is  that  in  the  case  of  a  "limitation" 
the  estate  determincB  as  soon  as  the  contin- 
gency happens  without  any  act  on  the  part  ol 
the  person  next  in  expectancy,  while  in  tiie  case 
of  a  "condition"  the  estate  continues  beyond 
the  happening  of  the  contingency  unless  the 
grantor  or  bis  Iieirs,  or  the  devisor  or  his  heirs, 
take  advantage  of  the  breach  of  condition  and 
make  an  entry  or  claim  in  order  to  avoid  the 
estate. 

JEd.  Note.— For  otber  defiidtions,  see  Words 
and  Phrases,  First  and  .  Second  Series,  Condi- 
tion; limitation.] 

2.  Deefc  •snlSI—draMes  takes  estals  freed  of 
void  eoadltfea. 

If  t^e  condition  exprsssed  fa  a  deed  is  void, 
the  grantee  takes  the  estate  freed  of  the  con- 
dition. 

3.  Deeds  147— When  oondltlons  are  void. 
A  condition  Is  void  if  It  is  impossible  at  the 

time  of  its  creatira,  or  afterwards  becomes  so 
by  the  act  of  God  or  of  the  grantor,  or  If  it 
is  conbary  to  law,  or  to  public  policy,  or  is 
repugnant  to  the  nature  of  the  estate. 

4.  Deeds  <s=>l3^Held  to  convey  an  estate  up- 
on limitation  and  not  upon  condition. 

Husband's  deed  of  land  to  wife  during  her 
life,  or,  should  she  survive  him,  while  she  re- 
mained his  widow,  and  at  his  death,  "or  should 
she  marry  again,  then  Uiis  property  goes  to 
*  •  •  children  •  •  •  by  his  first  and  sec- 
ond wife,*'  conveyed  an  estate  upon  a  limita- 
tion ending  on  her  remarriage  and  not  upon  a 
condition,  for  the  words  "should  she  marry 
again"  did  not  create  a  conation  by  defeating  an 
estate  already  limited,  as  the  grantee  in  the 
first  Instance  took  only  daring  her  widowhood. 

Appeal  from  drcDlt  Oovrt,  Pnla^  Conn- 
ty. 

Suit  by  R.  L.  Bastham  and  ofliers  against 
Cbaoncey  Eastbam  and  others.  From  Judg- 
ment rendered,  defraidants  appeal.  Reversed 
and  remanded. 

Wm.  H.  Catron,  of  Somerset,  for  appel- 
lants. 

Ben  y.  Smith  ft  Son,  of  Somerset,  for  ap- 
pellees. 

CLAX,  J.  In  the  year  1903,  £.  L.  Eastbam, 
in  consideration  of  the  love  and  affection 
which  he  had  for  his  wife  and  children,  con- 
veyed to  bis  wife  three  acres  at  ground  on 
Ut.  Vernon  street  in  the  city  of  Somerset, 
and  his  undivided  one-half  Interest  in  a  busi- 
ness house  fronting  on  the  public  square  In 
said  city.  Tbe  deed  contains  tbe  followlnc 
provision : 


>ri»  oOtr  esMs  am  mom  tople  and  KET-NUHBBB  In  sU  Key-Nmnlwrsd  JUgmU  sad  Isdms 
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"Tb«  second  partr  is  to  have  tbe  first  describ- 
ed propertj  so  loDg  as  she  lives  or  remains 
his  widow,  shoiild  first  party  die  first  At  the 
death  ai  second  party,  or  should  she  marry 
again,  then  this  property  goes  to  the  children 
of  the  first  psrty  by  his  first  and  second  wife." 

B.  L.  Eastham  had  two  cblMren,  Bouse 
and  Robert  Eastbam,  Jr.,  by  bis  first  wife, 
and  four  children,  Obannoy,  Bert,  Bess,  and 
Louise,  by  bis  second  wife.  Bess  Eastham 
died  In  Infancy  and  without  issue,  and  her 
interest  passed  to  her  father,  R.  L.  Eastham. 

In  the  month  of  October,  1919,  R.  L.  Bast- 
ham  sued  Lola  Eastham  for  divorce.  She 
filed  an  answer  and  counterclaim  denying  the 
allegations  of  the  petition,  and  asking  a  di- 
vorce from  R,  L  Eastham.  On  final  hearing 
she  was  granted  a  divorce  and  given  the  cus- 
tody of  the  children. 

While  the  suit  for  divorce  was  pending,  R. 
L.  Eastham  and  his  wife,  Lola,  entered  into 
an  agreement  settling  their  property  rights. 
By  this  agreement  R.  U  Eastham  paid  to 
Lola  Eastham  the  sum  of  ¥1,600  cash,  and 
agreed  to  pay  her  the  simi  of  $1,000  more  In 
two  equal  installments,  for  which  he  executed 
his  notes.  On  the  other  hand,  she  agreed  to 
convey  and  did  convey  to  R.  L.  Eastham  all 
her  luterrat  in  the  property  conveyed  to  her 
by  the  deed  above  referred  to. 

This  suit  was  brought  by  R.  L.  Eastham 
and  Lola  Eastham,  In  her  own  right  and  as 
guardian  of  tbe  infant  defendants,  and  by 
Rouse  Eastham  and  Robert  Eastham,  Jr., 
against  Chauncy  Eastham,  Bert  Eastham,. 
and  Louise  Eastham,  for  a  construction  of 
the  deed  of  1903  above  referred  to,  and  for 
a  sale  of  the  three  acres  of  land  qn  Mt.  Ver- 
non street  and  a  division  of  the  proceeds. 
The  court  held  that,  under  tbe  deed  In  ques- 
tion, Lola  Eastham  tooli  a  life  estate  with 
remainder  to  the  children  of  R.  L.  Eastham 
by  his  first  and  second  wives,  that  R.  L. 
Eastham  was  now  the  owner  of  said  life 
estate,  as  well  as  an  undivided  one-sixth  in 
remainder  owned  by  Bess  Eastham  to  which 
he  acquired  title  by  destcent  and  by  the  deed 
which  Lola  F.  Eastham  executed  to  him.  It 
was  further  adjudged  that  the  property  be 
sold  and  the  proceeds  divided  in  accordance 
with  the  terms  of  the  judgmmt.  The  infant 
defendants  appeal. 

It  is  conceded  that,  if  the  estate  which  Lola 
Eastham  acquired  under  the  deed  of  1903, 
and  whl<ih  she  reconveyed  to  R.  L.  Eastbam. 
terminates  in  case  she  marries  again,  there 
is  no  way  by  which  the  proceeds  of  the  sale 
may  be  properly  divided,  and  no  sale  is  de- 
sired. 

[1-3]  The  difference  between  a  "limitation" 
and  a  "condition"  is  that  in  tbe  case  of  a 
"limitation"  the  estate  determines  as  soon  as 
the  contingency  happens,  without  any  act  on 
the  itart  of  him  who  is  next  in  expectancy, 
while  in  the  case  of  a  "condition"  tbe  estate 
ccmtlnues  beyond  tbe  happmlng  of  the  con< 
tingency,  unleaa  the  grantor  or  his  heirs,  or 


the  derisor  or  tala  heirs,  take  advantage  of 
the  breach  of  the  condition  and  make  an 
entry  or  claim  in  order  to  avoid  the  estate. 
21  G.  J.  p.  030.  Fartbermore,  If  the  condi- 
iixm  be  void,  the  grantee  takes  the  estate 
freed  of  tbe  condlU<m,  and  the  ocmditlon  Is 
void  If  Impossible  at  the  time  of  its  creation, 
or  afterward  becomes  so  by  the  act  of  God 
or  of  the  grantor,  or  tf  it  Is  contrary  to  law  or 
to  public  policy,  or  repttgnant  to  the  nature 
of  the  estate.  21  0.  J.  ii&O;  Plumb  t.  Tubbs, 
41  N.  T.  442 :  Union  Pac.  E.  Co.  T.  C3ook,  98 
Fed.  281,  89  a  a  A.  86;  Jones  v.  Chesa- 
peake, etc.,  R.  Co.,  14  W.  Ta.  S14;  Mahoning 
County  Com'rs  t.  Young,  59  Fed.  96,  8  C.  G. 
A.  27;  Conrad  t.  Long,  33  Mich.  78;  Ontland 
T.  Bowen,  118  Ind.  160,  17  N.  E.  281,  7  Am. 
St  Bep.  420  ;  2  Blackstone,  Com.  p^  lS6w 

Counsel  for  appellees  have  prepared  an  abl* 
and  interesting  brief  In  support  of  the  proiH 
osltlon  that  Lola  Eastbam  took,  unde^  the 
deed  In  questi<ni,  an  estate  on  condition,  and 
that  the  condition  Is  void.  Particular  stress 
is  placed  upon  the  followli^  ■  dlscoasloo  of 
the  quAtlon  In  section  264,  Graves  o6  Beal 
Property: 

"Section  254.  Umriaoe  M  •  LimUaHim  or 
CofuUtfea  BuhM^uent^lt  wiU  conduce  to  elew^ 
ness  to  illustrate  the  difference  between  a  lim- 
itation and  a  condition  by  the  not  uncommon 
case  of  a  g^ft  to  a  widow  dependent  on  her  not 
marrying  agaia.  Let  us  suppose  first  that  land 
is  ^ven  a  widow  while  fthe  remains  unmarried 
(durante  viduitate):  Is  this  a  limitation  or 
a  condition?  And  ^  she  marries,  does  she  for- 
feit the  estate,  or  does  it  expire  by  limitation? 
It  is  not  difficult  to  see  that  it  is  a  limitation 
merely,  without  tbe  semblance  of  a  condition. 
How  long  is  the  land  given  the  widow?  While 
she  remains  unmarried,  or  what  Is  the  same 
thing,  until  she  marries.  Nothing  Is  said  about 
her  life;  It  is  not  limited  until  her  death,  but 
untdl  her  marriage.  When,  therefore,  she  mar- 
ries, she  has  enjoyed  all  the  estate  that  was  gir- 
en  her,  and  cannot  complain  that  she  has  lost 
anything  by  forfeiture;  the  land  was  given  her 
until  her  marriage,  and  on  that  event,  the  es- 
tate ends  by  limitation.  And  while  the  estate 
might  have  continued  nnti]  the  widow's  death, 
if  she  had  remained  unmarried,  yet  it  is  not 
true  that  on  her  marriage  a  larger  estate  lim- 
ited is  thereby  cut  short  and  defeated.  The  es- 
tate is  until  her  marriage,  and  when  that  takes 
place  whether  sooner  or  later,  the  entire  es- 
tate ^ven  has  been  enjoyed,  and  is  at  an  end 
without  entry  by  the  grantor. 

"Bat  suppose  land  is  given  to  a  widow  for 
life,  with  B  condition  superadded  that  she  shall 
not  marry;  and  with  a  proviso  that  if  she  does 
marry,  the  grantor  may  enter  upon  the  land  im- 
mediately, and  resume  possession.  Here  the 
limitation  is  for  life,  which  is  equal  to  until 
death.  But  this  is  not  all.  There  is  superadded 
or  imposed  on  the  limitation  a  condition,  vis., 
that  the  ^dow  shall  not  marry.  Suppose,  how- 
ever she  does  marry,  what  Is  the  result?  Will 
her  estate,  in  case  the  grantor  enforces  the 
condition  and  takes  the  land  from  her,  end  by 
limitation?  Clearly  not  for  tbe  estate  limited 
was  for  her  life,  and  would  not  snd  hy  Umtta- 
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tion  imtn  htT  death;  wbereas  her  estate  la  dl- 
Teat«d  a&d  utda  on  her  marriage— perhapa  manr 
yean  before  her  death.  Hence  the  estate  haa 
aed  m  ^lent  death;  the  ertate  limited  to  the 
widow  waa  la^er  than  that  which  the  had  en- 
jojed;  the  entrj  of  the  grantor  cuta  It  abort 
before  the  time  limited.  The  widow  forfeits  for 
breach  of  eoodiUon. 

"It  may  be  objected  that  In  the  two  cases  Just 
put  the  practicat  effect  is  the  same,  whether  we 
re^rd  the  language  as  importing  a  limitation 
or  a  condition;  that  in  either  case,  if  the  widow 
does  not  marry,  her  estate  continues  until  her 
death;  while  If  she  does  marry,  her  estate  is 
at  an  end.  Bat  there  .ia  an  Important  differ- 
ence. If  tht  land  is  glVm  ta  the  widow  antn 
she  married,  tfas  effect  of  ber  marriage  la  to 
terminate  her  estate  i|M0  facto,  and  immediate- 
ly. No  entry  ij  the  grantor  Is  required  In  or- 
der to  terminate  her  estate.  If  the  widow  re- 
mains in  possession,  it  is  as  tenant  by  suffer- 
ance, or  by  virtue  of  some  new  estate  given  ber 
by  the  grantor.  When,  however,  the  land  is 
given  to  the  widow  for  life  on  condition  that 
die  does  not  many,  the  rifcet  of  hev  marriage 
is  not  to  end  her  estate  i^ao  facto;  for  a  life 
estate  was  given  her,  and  that  does  not  expire 
by  limitation  or  auurlage.  The  grantor  most 
re-enter  and  take  the  land,  or  the  widow  will 
remain  in  possession  by  virtue  of  her  old  es- 
tate. In  other  words,  she  ia  liable  to  forfeit 
the  life  estate  on  her  marriage,  but  if  the  gran- 
tor waives  the  forfeiture  (as  he  may)  the  life 
estate  continues  to  its  natnral  termination." 

[4]  Let  U8  apply  the  above  test  to  the  lan- 
guage of  the  deed  which  Is  as  follows: 

"The  aecond  party  ia  to  have  the  first  de- 
eeribed  property  so  long  as  she  lives  or  remains 
his  widow,  should  first  par^  die  first  At  the 
death '  of  second  party,  or  should  atae  marry 
again,  then  this  pr<verty  goes  to  the  children  of 
tho  first  party  by  Us  first  and  second  wife*" 

Clearly,  this  te  not  a  case  where  land  Is 
deeded  to  tbe  gnuitee  for  life  wttb  a  condi- 
tion n^endded  that  sbe  shall  not  marry, 
and  witb  a  prorlM  tbat,  It  aba  doefl  marry, 
the  grantor  may  wter  upon  the  land  Imme- 
diately and  resume  posaesslon.  Tbe  grant  Is 
for  Ute  cr  dnring  her  widowhood.  Not  only 
la  tbe  duration  of  the  estate  measored  by 
tbe  words,  "so  long  as  she  Uves,"  but  by  the 
words,  remains  his  widow.**  Brace  tbe 
wwds,  "should  she  many  again,"  do  not  have 
the  effect  of  deteettng-an  estate  already  lim- 
ited, tor  the  grantee  In  the  first  Instance 
took  only  during  her  widowhood.  In  other 
wordl^  the  case  Is  <me  where  the  estate  has 
already  filled  out  the  measure  of  Its  limita- 
tion, and  tlie  words,  "should  she  marry 
again,"  ao  mora  create  a  oondlttoi  than  do 


the  words,  "at  the  death  of  tbe  second  par- 
ty." They  merely  provide  for  a  llmltatloQ 
over  upon  the  expiration  of  an  estate  already 
limited.  This  concIuMon  finds  support  In 
Cc^page  V.  Alexander's  Heirs,  2  B.  Mon.  813, 
36  Am.  Dea  16S,  the  only  Kentucky  case 
dealing  directly  with  the  aoestlon.  There 
tbe  language  of  the  will  was: 

"1  give  unto  my  beloved  wife,  Mary  Alexan- 
der, the  halt  of  my  land  I  now  own  during  her 
widowhood  or  fife." 

In  bidding  that  tbe  devise  was  a  limitation 
expressive  of  the  dnratioo  of  the  estate  and 
not  a  condition,  the  court  said : 

"But  waiving  the  question  just  mooted,  as  to 
the  effect  of  a  condition  dearly  expressed,  re- 
stricting the  marriage  of  a  widow,  as  unneces- 
sary now  to  be  determined,  we  are  clearly  of 
opinion,  looking  at  the  whole  contents  of  the 
will,  that  the  devise  to  his  wife  during  widow- 
hood or  Ufa,  was  intended  by  the  testator,  and 
should  be  eonstraad,  as  a  limitation  expressive 
of  tbe  duration  of  the  estate,  and  not  as  a  con- 
dition aubsegnent  or  prior.  1  Roper  on  liCg- 
acies,  cbap.  13,  55&,  526.  et  seq.;  Bfchards  v. 
Baker,  2  Atk.  321.  The  testator  having  made 
a  liberal  provision  for  Ms  wife,  in  slaves  and 
other  property,  according  to  hia  circumstances, 
and  vested  the  same  in  her  absolutely,  be  leaves 
to  her  in  addition,  the  one  half  of  his  littie  farm 
as  a  home  in  effect,  during  her  life  if  she  re- 
mained a  widow,  or  daring  her  widowhood  only, 
in  case  she  married.  The  happening  of  either 
event  was  intended  to  terminate  tbe  estate.  It 
was  intended  as  a  benefit  durante  vidnitate  and 
no  longer.  The  estate  la  not  vested  for  life, 
to  be  forfeited  if  she  married,  but  is  vested 
during  her  widowhood  only,  in  tJie  event  ot  ber 
marriage,  and  must  cease  with  toe  cemination 
of  her  widowhood,  as  one  of  the  periods  to 
which  it  was  limited,  and  upon  the  acomal  of 
whlcli  it  was  made  to  expire,  Vance  and  WHb 
T.  Campbell's  Heirs,  1  Dana,  230." 

The  only  difference  between  the  two  cases 
is  that  In  tbe  case  at  bnr  there  Is  a  limita- 
tion over,  and  this  Is  always  regarded  as  a 
strong  drcnmstance  in  favor  of  tbe  constmC' 
tlon  that  the  estate  is  upon  limitation  rather 
than  upon  condition.  Frye's  Case,  1  Vent. 
203  ;  2  Bl.  Oomm.  165;  In  re  Miller,  159  N. 
a  123,  74  S.  B.  888.  We  are  therefore  con- 
strained to  hold  that  Mrs.  Eastham  acquired 
under  tbe  deed  in  question  an  eatate  vpoh 
limitation  and  not  upon  condition.  There- 
fore ber  estate  ends  what  she  marries  again, 
and  so  does  the  estate  whldi  she  oooTeyed 
to  her  husband. 

Jndgmrat  reversed,  and  cause  remanded, 
for  proceedings  not  Inconsistent  with  this 
opinion. 
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TOWN  OF  NORTONVILLE  V.  WOODWARD. 

(Court  of  Appeals  of  Kentacky.  Mar  81* 

1921.) 

t.  Evtdanee  «S348  —  Jodlolal  aottoa  taken  of 
ragular  moatlaps  of  board  of  eouaoir  of  town. 
Court  will  take  jndidal  notice  of  regnlar 
meetiiva  of  board  of  conndl  of  towna,  and  that 
a  meeting  yraa  a  regular  meeting,  although 
minutes  denominated  it  "first  called  meeting." 

2.  Municipal  corporations  183 (I)  — Filling 
vaeaoqr  of  marshal  ktti  "appolitmMt,"  aid 

IWt,*'elMtlDB.'' 

'Where  office  of  town  manbal  became  va- 
cant, and  the  conncQ  filled  the  vaeancrt  ag- 
certalnlng  the  choice  by  secret  ballot,  there  was 
an  "appointment,"  and  not  an  "election,**  i^thin 
the  meaning  of  the  Constitation  and  statutes, 
and  the  fact  that  the  ballot  was  secret  did  not 
in  any  way  invalidate  it 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phraeea,  First  and  Second  Series  Appoint— 
Appdntment;  Bleetion.] 

3.  Munleipal  corporation  «s3t83(4)— Do  facto 
marshal  not  entitled  to  salary. 

A  de  facto  town  marshal  la  not  entitled  to 
recover  any  ulaiy,  and  can  rstahi  only  that 
paid  him. 

4.  Municipal  oomoratlons  «3»ni(2)  —  Ordi- 
nance must  have  enacting  dausfc 

An  ordinance  is  not  valid  unless  It  has  an 
enacting  clause,  nnder  Ky.  St.  {  3700. 

5w  Cofftraots  «s»  125— Against  public  polity  for 
offloer  to  agree  ta  aooapt  less  than  ixad  sal- 
ary. 

An  agreement  by  officer  to  accept  less  than 
fixed  salary  of  an  office  to  which  he  is  elected 
or  appointed  is  roid,  as  against  pablic  policy, 
and  a  town  marshal  waa  not  bonnd  by  an  agree- 
ment to  accept  appointment  and  to  serve  for 
1^  per  month  when  the  salary  waa  fixed  by 
ordinance  at  $50. 

Evidence  «=»i75  — Oral  testimony  inadmis- 
sible to  sbow  action  of  olty  oounctl. 
Oral  tentimony  of  an  official  as  to  what  ac- 
tion a  dty  council  took  on  a  given  subject  is 
inadmissible^  as  a  dty  can  only  q>eak  through 
iU  records. 

Appeal  from  Circuit  Gourt.  HopklnB  Connty. 

Action  by  S.  L.  Woodward  against  the  town 
of  NortonvUle.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

J.  A.  Jonson,  of  Madisonvllle,  for  appellant 
Letcher  R.  Fox  and  Laffoon  &  WaddiU,  aU 
of  Madisonville,  for  aK>ellee. 

SAMFSOM,  J.  The  appellant  town  of  Ncnv 
tonvUIe  ]a  and  was  at  all  the  times  herein 
mentioned  a  town  of  the  sixth  class.  In  Jan- 
uary, 1910,  there  waa  a  vacancy  In  the  oflOce 
of  marshal  of  the  said  town,  and  the  new 
dty  coundl,  on  coming  into  office^  undertook, 
on  January  3d,  to  flU  it  by  appointing  or 


electlBg  aiv^e,  S.  L.  Woodward,  to  said 
ofBce.  Its  first  regular  meeting  on  the  night 
o>f  Monday,  January  Sd,  waa  for  tlia  purpose 
of  organisation  and  electiw  of  a  dialrnian 
and  other  officials  of  the  board,  and  a  mar- 
shal. By  statute  such  meetings  are  fixed  on 
the  first  Monday  In  January.  The  following 
is  a  copy  of  the  minutes  of  that  meeting: 

"First  called  meeting  of  the  new  board  of 
trustees  of  Nortonville,  Ky.,  January  3,  1910. 
pDrpose  of  meeting  was  to  qualify  as  council- 
men  for  town  and  to  elect  chairman,  marabBl. 
derk,  and  treasurer  for  same. 

"AU  tiie  board  members  for  1910  were  present 
and  were  qoallfled  Iv  Jndge  J.  B.  Harrison  aa 
coundlmen  for  town.  House  was  now  dedared 
ready  for  applications  for  marshal.  Mr.  S.  L. 
Woodward  and  Mr.  T.  W.  Wiggins  made.  After 
liearing  applications  heard  by  the  derk,  a  bal- 
lot was  made  and  a  vote  taken  by  secret  ballot 
and  counted  by  tiie  chairman  and  derk,  which 
showed  two  votes  for  8.  L.  Woodward  and 
two  votes  for  T.  W.  Wiggins.  Chairman  J.  W. 
OatUn  cast  his  vote  for  8.  L.  Woodward,  which 
untied  the  vote  and  tiected  S.  L.  Woodward 
marshal  for  the  town  of  NortonvUle,  Ky. 

"Motion  duly  made  and  seconded  to  adjonni 
to  meet  January  5,  1910,  for  further  business. 

"J.  W.  Qatlln,  Ohm. 

"0.  M.  Gates.  Oerk." 

[1,  2]  Although  the  minutes  of  the  meeting 
denominate  it  the  "first  called  meeting,"  It 
was.  In  fact,  the  regular  meeting  of  the 
board  of  council,  and  of  this  fact  the  court 
takes  Jadtcial  notice.  At  sudi  meeting  the 
councU  had  the  right  to  fill  a  vacancy  In  the 
office  of  marshal.  This  was  an  ai^ntnient; 
not  an  election,  within  the  meaning  of  oar 
Constitution  and  statutes,  and  the  mere  ftict 
that  members  of  the  council.  In  ascOTtalnlng 
the  choice  of  tiiat  bofty  for  marshal,  took  a 
secret  ballot  did  not  in  any  way  inralldate 
the  appolntmmt'Of  Woodward. 

That  part  of  our  Const! tutlon  reading,  "In 
all  elections  hy  pMSons  In  a  rcf)reaaktatlTe 
capacity,  the  voting  diall  be  vim  toc^  and 
made  a  matter  of  reowd,"  has  no  appllatlfm 
to  the  facts  of  this  case,  because  the  mar- 
shal was  not,  In  the  conatltntlfmal  sraue, 
elected,  bnt  only  appc^ted,  the  statute  » 
designating  the  act  of  filling  such  vacaacy. 

Anothw  meetli^  of  the  councU  was  bad  on 
January  Bth,  but,  as  Woodward  was  not 
ready  to  execute  bond,  It  was  adjourned  sn- 
tll  the  18th,  at  whldi  time  the  coundl  again 
met,  and  the  marshal's  bond  was  aerated 
and  approved  by  the  councU.  At  QsSb  meeting 
the  minutes  of  the  regular  meeting  were  read 
and  approved. 

Woodward  imdsta  that,  when  lie  waa  In- 
stalled as  marshal  on  the  18tb  of  January, 
the  date  of  the  ezecntlcn  and  approval  of  the 
bond,  be  was  a  de  Jnre,  not  a  de  facto  officer, 
and  oitlUed  to  the  r^pilar  fixed  compeosa- 
tlon  and  emoluments  of  tta  office  The  dty 
Insists  that  it  entered  into  a  verbal  agi-ee- 
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mait  and  omtract  with  Woodward  befort  Us 

dectlon,  by  vhlcb  he  was  to  acc^  the  office 
of  mandial  and  perfonn  afl  the  dntlea  tbere- 
ot  tot  a  salary  ot  |S5  per  month  and  the 
fees,  and  a  per  cent  of  the  taxes,  and  to 
prare  tbis  it  called  sevoal  of  its  ex-offlcials 
who  participated  in  tlie  elef^on  of  Woodward 
as  witnesses,  and  also  introdD<»d  a  number 
of  reports  and  claims  made  oat  by  Woodward 
against  the  dty  In  which  bis  salary  was 
fixed  at  $25  for  a  part  of  the  time,  at  $85 
fbr  a  part  of  tbe  tlme^  and  at  $45  for  the 
balance  of  the  time. 

ft]  l!hia  littgation  was  oomnunced  In  1917 
by  Woodward,  agabist  tbe  dty.  to  recover 
$1,548,  with  Interest,  allesed  by  him  to  be 
the  balance  due  on  bis  salary  and  fees  while 
msrshal,  on  the  basis  that  tbe  regular  fixed 
salary  (tf  marshal  was  $90  per  mcmth  during 
bis  Incnmbeni^.  His  contrition  is  that  the 
dty  was  financially  unable,  at  the  time  the 
aerrlce  was  perfiDrmed,  to  pay  him  his  full 
■alary,  and  tluit  he  agreed  to  accept  a  less 
sum  on  account  until  the  dty  became  at^  to 
pay  in  full.  He  served  as  marshal  from 
January.  1910,  until  September,  1816,  and  re- 
signed before  bringing  this  snlt  Tbe  dty  de* 
fends  on  the  tiieozy  that  Woodward  agreed 
b^re  his  election  to  accept  $26  per  month 
as  salary,  instead  of  $6(^  as  fixed  by  ordi- 
nance, and  that  be  was  paid  said  sum  as  it 
came  due  until  the  dty  council  volnntarlly 
raised  it  to  $85  per  mcmth,  after  whldi  time 
he  received  that  sum  until  agBia  raised  to  $45 
per  month;  that  he  has  recdved  In  full  all 
salary  and  fees  due  him  according  to  tbe  con- 
tract, and  Is  estopped  by  bis  conduct  to  claim 
tbe  full  salary  fixed  by  tha  ordinance.  It 
also  indsts  that  tbe  attempted  dection  of 
Woodward  1^  the  dty  council  by  secret  ballot 
was  invalid,  and  that  he  was  never  more 
than  a  de  facto  marshal,  and  not,  therefore, 
mtitled  to  recover  any  salary,  but  can  only 
retain  that  heretofore  paid  blm.  If  he  was 
merely  a  de  facto  officer,  fliia  contention  must 
be  sustained. 

Before  his  election,  the  dty  council,  by 
ordinance  r^larly  enacted,  fixed  tbe  salary 
of  the  marshal  at  $50  per  month,  and  this 
ordinance  bad  not  been  repealed,  amended,  or 
changed  from  its  passage  In  1900  np  to  the 
time  of  this  lltlgatloD,  unless  the  change  was 
effected  by  the  following  minute  made  March 
21, 1911,  and  found  in  the  records  of  the  dty 
council: 

"Regular  meeting  board  of  trostees,  town  of 
KortoDville.  Ky.,  March  21,  1911. 

"Order  called  by  chairman,  J.  W.  Oatlin.  Roll 
tail  by  clerk,  J.  W,  Gatlin,  pres.,  W.  B.  LafFoon, 
pres.,  L.  P.  Payne,  pres.,  O.  M.  Stephens,  pres., 
J.  M.  Gates,  absent 
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*Hegidar  move  and  seconded  hy  all  Toting  aye 
that  board  allow  Marshal  Woodward  a  $10 
raise  on  the  month,  makinc  his  salary  $36  per 
month. 

"Regnlar  move  and  seconded  to  edjoam  to 
meet  call  of  chairman.       J.  W.  Gatlin,  Ohm. 
"O.  M.  Oatea,  Clerk." 

No  other  order  or  ordinance  was  made  or 
passed  by  tbe  ooundl  affecting  the  marshal's 
salary. 

[4]  It  will  be  observed  that  this  minute  has 
no  enacting  clause.  It  cannot  therefore  be  a 
valid  ordinance.  Bates  v.  City  of  Montlcello, 
173  Ky.  244,  190  S.  W.  1074,  Ky.  St.  S  3700. 
Had  It  been  a  valid  ordinance,  It  could  have 
only  alTected  the  salary  of  Woodward  after 
his  guallficatliHi  under  bis  snbsegumt  elec- 
tion by  the  people,  and  not  for  the  term 
which  he  was  serving  at  tbe  time  of  the 
passage  of  the  same. 

[S]  It  Is  a  general  rule  thai  an  agreement 
by  an  officer  to  accept  less  than  the  fixed 
salary  of  an  office  to  which  he  Is  elected  or 
appointed  for  his  compensation  is  void,  as 
against  public  policy.  Mechem  on  Public 
OCBcers,  |  877;  29  Cyc.  1426;  Bodenhofer  v. 
Hogan,  142  Iowa,  821, 120  N.  W.  669,  184  Am. 
St.  Rep.  422,  19  Ann.  Cas.  1073  ;  22  R.  G.  L. 
638.  Xtt  would  therefore  appear  that,  if  it  be 
conceded  that  Woodward  actually  agreed,  as 
contraded  by  tbe  dty,  to  serve  as  marshal  for 
$25  per  month  whoi  the  salary  was  fixed  by 
ordinance  at  $60,  he  was  not  bound  thereby, 
the  agreement  being  against  public  policy, 
and  void. 

[ff]  Moreover,  tb&fe  was  no  competent  evi- 
dmce  offered  by  the  dty  to  prove  such  an 
agreement.  A  dty  can  oUy  speak  tbroogh 
its  records,  and  there  was  no  record  of  the 
dty  red  ting  or  entering  such  an  agreement. 
Oral  testimony  of  an  offldal  as  to  what  ao* 
tlon  the  dty  conndl  has  taken  on  a  glvoi 
subject  is  Inadmlsrible.  Tbe  records  alone 
are  competent  evidence  of  such  facte. 

It  becomes  wludly  unnecessary  tm  na  to 
determine  what  the  status  of  the  parties 
wonld  be  if  On  ' dty  conndl  had  passed  a 
valid  ordinance  fixing  the  marshal's  salary  at 
a  diffawt  auin.  It  cannot  be  doubted,  how- 
ever, that  tbe  lawmaking  body  of  the  dty 
coQld,  b^ore  election  <i£  Woodward,  have 
passed  an  ordinance  fixing  his  salary  at  a 
less  sum.  It  had  the  means  of  protecting 
the  dty,  but  foiled  to  exercise  them. 

It  follows  from  what  has  been  said  that 
Woodward  was  entitled  to  recover  the  full 
salary  of  marshal,  as  provided  by  tbe  dty 
ordinance  at  tbe  time  of  his  election,  and  the 
trial  court  did  not  err  in  w  holding, 

Judgment  affirmed. 
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EARLY  fc  DANIEL  CO.  V.  C.  8.  EVANS 
&  CO. 

(Oonrt  of  Appeals  of  Eeatackr.  May  81, 

1921.) 

SalM  «s>l8l(l3)— Evldsnos  held  to  show  that 
eoMlonee  sold  wheat  for  shippor,  and  not  as 
Its  own. 

In  an  action  by  consignee  of  wheat  agaliiBt 
conBletior  to  recover  expenses  of  handllDg  and 
selling  the  wheat,  which  had  been  bought  for 
export  and  was  rejected,  evidence  held  to  show 
that  plaintiff  in  selling  the  wheat  was  acting 
for  defendant,  and  did  not  sell  tli«  wheat  as 
its  own. 

Appeal  from  Glrcnlt  Oonrt,  Jessamine 
CountT. 

Action  by  the  Early  ft  Daniel  Company 
against  C.  8.  Evans  ft  Co.  Judgment  for 
defendants,  and  plalntUT  appeals.  Reversed, 
and  remanded  for  new  trial. 

John  H.  Welch,  of  NlchtdasTllle,  and  Hunt. 
Bennett  ft  Utter,  of  Cincinnati.  Ohio,  for 
appdlant 

Bronaugta  tt  Bronangh,  of  MUdiolasTille, 
for  appellees. 

CLAT,  J.  On  October  24, 1915,  the  Barl7  ft 
Daniel  Company  of  Cincinnati,  Ohio,  purcAiaa- 
ed  of  C.  S.  Evans  ft  Go.  of  Nicholasville,  Ky., 
8,000  bushels  of  No.  2  red  winter  wheat  at 
$1.59  per  bushel  f.  o.  b.  Nicholasvllte.  Ky., 
for  shipment  to  Newport  News,  Va.,  "subject 
to  Newport  News  weights  and  Inspection." 
On  May  4tb  or  6th  C.  S.  Evans  ft  Co.  shipped 
ei^t  carloads  of  wheat  to  Newport  News. 
Bills  of  lading  with  drafts  attached  were  sent 
to  the  Early  ft  Daniel  Company,  and  the 
drafts  paid.  Ui>on  the  arrival  of  the  cars 
In  Newport  News,  four  were  accepted  and 
four  were  rejected  on  account  of  garlic,  and 
the  Early  ft  Danld  Company  were  notified 
of  the  rejection  by  wire  dated  and  received 
Uay  14tb.  On  the  same  day  the  Early  & 
Daniel  Company  sent  to  C.  S.  Evans  ft  Co. 
a  copy  of  the  telegram  and  Inclosed  it  In  a 
letter  containing  the  following: 

"Will  advise  fnrther  as  soon  as  get  more 

particulars." 

On  the  same  day  the  Early  ft  Daniel  Com- 
pany sent  the  following  telegram  to  J.  H. 
Graves,  manager  0.  ft  O.  Elevator,  Newport 
News: 

"Advise,  if  yon  can,  what  usnal  manner  of 
handling  rejected  garlic  wheat  also  send  samples 
of  cars  [names  of  cars  omitted]  deliver  grain 
growers  enough  our  two  wheat  to  take  place 
of  these  cars  and  handle  the  rejected  wheat  for 

09." 

On  May  18th  the  Early  ft  Daniel  Company 
wrote  to  C.  S.  Evans  ft  Co.  that  they  bad 
no  definite  Information  from  the  C.  ft  O. 


Elevator  as  to  the  manner  In  wMdi  the 
rejected  cars  could  be  handled,  and  aayliig: 

"However,  we  are  afraid  that  lliese  can  wiB 

not  do  for  export.** 

On  May  19, 1916.  the  Early  ft  Daniel  Com- 
pany wrote  C.  S.  Evans  ft  Co.,  adrlfllng  them 
that  the  exporters  would  not  accept  the  gar^ 
He  wheat,  saying : 

"Under  the  circamstanees,  we  cannot  use  the 
wheat  at  any  discount  All  we  can  see  for  yon 
to  do  is  to  make  a  sale  to  a  Tirginia  milL  If 
you  want  us  to  assist  you  in  this  matter,  we 
will  do  all  we  can.  Have  iaatructed  the  eleva- 
tor at  News  to  send  us  an  elevator  receipt  and 
upon  receipt  of  same,  will  draw  on  jon  for 
amount  of  drafts  paid." 

On  May  24th  the  Early  ft  Danid  Com- 
pany again  wrote  C.  S.  Evans  ft  Co.  that 
tbey  bad  been  advised  that  the  wheat  could 
not  be  mixed  for  export,  and  adding: 

"Now,  gentlemen,  under  the  drcamstaneea, 
we  cannot  accept  this  wheat  on  contract.  Will 
be  compelled  to  draw  back  on  yon  with  elevator 
receipts  attached  just  as  soon  as  they  arrive. 
Tlowever,  if  you  want  us  to  help  you  dispose  of 
this  wheat,  we  will  gladly  do  so  without  any 
cost  to  you,  or.  that  is,  any  diarge  for  our 
services." 

On  Hay  2Sth  O.  8.  Evans  ft  Co.  wrote  the 
Early  ft  Daniel  Company,  acknowledging  the 
receipt  of  the  letter  of  May  24th,  and  adding: 

"We  also  note  yon  say  yon  cannot  use  this 
wheat  on  contract.  We  do  not  nnderstand  tbis 
part  of  your  letter,  as  any  wheat  sold,  even 
though  it  does  not  grade,  should  be  applied  on 
contract  at  grade  difference,  as  the  writer  «x- 
plsined  to  you  when  in  your  offica  a  few  days 
ago." 

On  May  2Gtli  the  Early  ft  Daniel  Compuy 
wrote  C  S.  Evans  ft  Ga  as  eollowa: 

Had  the  whest  beea  shipped  to  Cindnnatl 
or  any  terminal  market,  your  position  of  takiiv 
in  at  the  market  difference  would  probably  be 
correct.  But  in  this  Instance,  you*  sold  us  S 
specifle  grade  of  wheat  for  export,  and  have 
shipped  a  wheat  which  cannot  he  blown  or 
cleaned  or  mixed  in  with  other  stock  and  bs 
brought  up  to  No.  2  grade.  We  do  not  object 
to  your  corresponding  with  Mr.  Graves,  and 
have  written  him  to  give  you  all  the  infornrntioo 
or  assistance  he  can.  Just  as  soon  as  you  have 
had  reply  from  him.  will  thank  you  to  get  io 
touch  with  08.  Wonid  suggest  that  yon  act 
quickly,  as  the  wheat  is  tiere  now  enhject  to 
your  order." 

On  June  2d  the  Early  ft  Dauld  Company 
wrote  to  C.  S.  Evans  ft  Ca  that  they  had  not 
received  elevator  recdpts  on  the  four  can  of 
rejected  wheat,  and  adding: 

"If  you  care  to  make  disposltlOB  In  the  mean- 
time, advise  os  and  we  can  arrange  It.  If  we 
can  be  of  any  assistanes  In  disposing  of  this 

wheat,  call  on  us." 
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On  Jnne  7th  C.  T.  Ashley,  a  member  of 
the  firm  of  C.  S.  Evans  &  Co.,  went  to  New- 
port News  to  look  after  tbe  wheat  Be 
called  on  Mr.  Graves,  the  manager  of  the 
C.  &  O.  Elevator,  and  was  referred  by  him 
to  Mr.  Scheer,  the  chief  Inspector.  Scheer 
assnred  him  that  the  wheat  would  grade  as 
Na  2  wheat,  which  was  satisfactory.  Upon 
Ashley's  retnm  from  Newport  News,  the  Early 
&  Daniel  Company  sent  the  following  tele- 
Eram  to  O.  8.  Brans  &  Oo. : 

"Newport  News  elevator  wires  to-day  that 
loading  orders  have  been  received  enabling  tbem 
to  mix  out  the  garlic  wheat  advantage  of  this 
shonld  be  taken  now  to  save  further  loss. 
Therefore  we  wilt  sell  to  best  advantage  to- 
day. Responsibility  for  the  loss  to  rest  with 
yoo  or  the  0.  &  O.  B.  B.  Company." 

HowevMT,  the  telegram,  when  rec^red  by 
C  S.  Evans  &  Ca,  read  as  follows : 

TTberefore,  we  will  sell  to  best  advantage  to- 
day's rcapOB^bOity  for  tha  railroad  company.** 

On  the  same  day  the  Early  &  Daniel  Com- 
pany wrote  O.  8.  Evans  &  Co.  aa  follows: 

"In  reference  to  oar  wire  to-day.  We  re- 
ceived a  wire  from  A.  H.  Graves,  Mgr.  C.  &  O. 
Elevator,  Newport  News,  advising  that  at  this 
time  he  could  mix  your  wheat  our  and  get  a 
grade  of  No  2. 

"We  wired  joa  that  we  would  sell  wheat  In 
stock  at  further  loss  whkh  we  did  at  $1.23 
f.  a  b.  vessel  Newport  News  to-day. 

**Now,  gentlemen,  we  cannot  account  for 
Oravea  changing  bis  grade  at  this  late  date. 
We,  of  course,  are  going  to  stand  by  tbe  origi- 
nal grade.  We  bed  advice  from  Graves  at  that 
time  tbaC  tbe  wheat  would  not  grade  at  No.  2 
(or  export  and  could  not  be  deaned  or  blowed 
and  brought  up  to  No.  2  grade  by  mixing  in  witb 
other  stock  we  had  on  band  there  at  that  time. 

"We  were  within  our  rights  In  refusing  this 
wheat  from  yon  on  Graved  advice  that  the 
wheat  would  not  do  for  export,  and  we  cannot 
accept  it  at  this  late  date  only  at  the  market 
differevca. 

"As  soon  as  we  get  tbe  matter  straightened 
out,  that  is,  the  deal  finally  put  through,  we 
will  render  bill  against  70u  for  loss,  and  if  you 
bare  any  claim,  it  is  against  the  C.  &  O.,  as 
we  cannot  and  do  not  intend  to  stand  In  be- 
tween on  this  transaction. 

'7niat  we  hare  made  oorselves  dear  and  un- 
deabtedly  our  action  la  selling  the  wheat  at 
News  was  satisfactory  to  yon  as  we  did  not  get 
reply." 

In  addition  to  identifying  the  various  let- 
ters and  telegrams,  E.  B.  Terrill,  who  repre- 
sented the  Early  ft  Daniel  Company,  testi- 
fied In  substance  as  follows:  The  purchase 
of  the  wheat  was  made  over  the  telephone 
and  tben  conflrmed  by  a  letter  from  C.  S. 
Evans  h  Co.  Tbe  wheat  was  purchased  for 
export,  and  Evans  &  Co.  were  iDformed  of 
this  fact.  The  first  communication  which 
he  received  from  Evans  &  Co.  was  the  letter 
of  Hay  SSth.  The  wheat  was  sold  on  June 
Ifith  at  the  price  (tf  |1J23,  which  was  the 


market  price  at  Newport  News  at  that  time. 
He  never  received  any  authority  from  Erana 
&  Co.  to  8^1  the  wheat  J.  H.  Gravea,  the 
general  agent  of  the  Chesappake  &  Ohio  Rail- 
road at  Newport  News,  identiRed  the  cor- 
r^pondence  wblch  passed  between  him  and 
the  Early  A  Daniel  Company.  A  represen- 
tative of  Evans  &  Co.  called  to  see  him  In 
r^ard  to  the  four  cars  of  rejected  wheat,  and 
was  sent  by  him  to  H.  M.  Scheer,  the  in- 
spector for  the  Newport  News  Chamber  of 
Commerce.  Scheer  testified  to  the  rejection 
of  the  wheat  and  to  the  fact  that  sometimes 
wheat  which  is  rejected  on  account  of  garlic 
la  mixed  out  in  shipments  where  certificates 
do  not  require  "free  from  garlic." 

For  the  defendants  C.  T.  Ashley,  a  mem- 
ber of  tbe  firm,  testified  that  he  made  the 
sale  over  the  telephone  to  Mr,  Terrill.  He 
did  not  admit  to  the  Early  &  Daniel  Com- 
pany that  the  wheat  was  not  up  to  contract. 
Rejected  wheat  did  not  apply  on  contract  In 
any  market  The  Early  &  Daniel  Company 
did  not  notttr  him  that  they  would  handle 
the  wheat  for  his  account  After  receiving 
several  letters  and  telegrams  from  the  Early 
&  Daniel  Company,  he  went  to  Newport 
News.  He  saw  Mr.  Graves  and  was  referred 
to  his  chief  clerk.  He  called  him  the  in- 
spector. He  told  Mr.  Scheer  that  be  came 
there  to  handle  the  wheat  himself!  Scheer 
said  that  he  was  gotng  to  take  it  and  grade 
it  88  No.  2  wheat  TIds  was  satisfactory 
to  him.  On  croas-enmlnatlon  be  stated  that 
be  was  in  Newport  News  on  the  7th.  Ha 
did  not  can  np  the  Early  A  Danid  Company 
to  let  them  kaiow  what  hsd  been  done  with 
the  wheat  It  was  their  understanding  that 
the  wheat  ms  tvt  export,  and  the  cars  were 
all  billed  for  export  He  supposed  Oiat, 
where  wheat  was  shipped  fm  export  and  was 
not  up  to  proper  grade,  it  wonld  be  the 
sblpptT^  wheat  Ha  did  not  at  any  time 
offer  to  take  bai^  the  wheat  or  repay  the 
Early  ft  Danld  Company.  He  simply  let 
the  wheat  alone  except  for  the  conversa- 
tion and  correspondence  he  hsd  with  Mr. 
Terrill.  All  along  the  Early  h  Daniel  Com- 
pany were  trying  to  work  it  In  with  some 
other  wheat  they  had.  He  did  not  think 
that  he  had  letters  showing  that  it  was  for 
his  account.  No  matter  what  the  wheat 
weighed  or  how  It  graded,  the  inspection 
at  Newport  News  waa  to  control.  He  did 
not  know  what  became  of  the  wheat 

The  suit  waa  brought  to  recover  $2,034.87, 
loss  on  the  wheat  $10.60  for  shortage  In 
weight  and  $30:24  for  failure  to  load  the 
cars  to  their  full  capacity.  A  trial  before  a 
jury  resulted  In  a  verdict  and  Judgment  for 
defendant    FlalntlfT  appeals. 

It  Is  conceded  that  the  evidence  respecting 
the  item  of  $30.24  for  failure  to  load  the 
cars  to  their  full  capacity  was  sufficient 
to  make  a  question  for  the  Jnry,  bnt  insisted 
that  the  Terdlct  on  the  item  of  $2,034.87, 
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loss  on  the  wheat,  and  $10.60  for  sbortase  In 
wedgbt,  Is  flagrantly  against  the  evidence. 

In  addition  to  belleviiv  from  the  evidence 
that  the  contract  was  made  and  fbe  wheat 
paid  for,  the  jury,  before  finding  for  the 
l^lnttff,  were  required  by  Instmctlon  Na  1 
to  believe  from  the  evidence:  (1)  That 
the  fenr  carloads  of  wheat  were  rejected  at 
Newport  News;  (2)  that  plaintiff  within  a 
reasonable  time  thereafter  notified  the  de- 
fendant  ot  the  rejection  and  refased  to  ac- 
eept  the  rejected  wheat;  (3)  that  the  de- 
fendant refused  and  ftiled  to  take  charge 
of  said  wheat  after  rec^vlng  said  notice  of 
refoaal  to  accept;  (4)  that  by  reason  of 
such  failure  plaintiff  became  liable  for  stor- 
age OF  other  charges;  (6)  that  plaintiff 
notified  defendant  that  it  woidd  aell  said 
wheat;  and  (6)  that  plaintiff  did  sell  aaid 
wheat  on  the  opeu  market  for  a  fair  and 
reasonable  price.  By  instrnctlon  No.  2  the 
Jury  were  told  to  find  fbr  the  defendant  If 
they  believed  from  the  evidence  that,  after 
the  wheat  was  rejected  by  the  inspector  at 
Newport  News,  the  plalntifF  took  charge  of 
said  wheat  oo  its  own  account  and  kept  and 
sold  the  wheat  as  its  own. 

Taking  up  the  evidence  with  reference 
to  the  issues  submitted  in  the  foregoing  in- 
structions, the  tratlmony  of  H.  U.  Scheer,  the 
chief  Ins^iector  at  Newport  News,  and  the 
letters  and  telegrams  from  J.  H.  Graves  es- 
tablished beyond  any  controversy  the  fact 
that  the  wheat  in  question  was  rejected.  A 
cmpy  of  the  tel^am  notlfjrlng  the  Early 
St  Daniel  Company  of  the  rejection  of  the 
wheat  was  mailed  on  May  14th,  the  day  of 
its  receipt,  to  Evens  &  Co.,  and  therefore  it 
cannot  be  doubted  that  Evans  &  Co.  wero 
advised  of  the  rejection  of  the  wheat  But 
the  words,  "Handle  the  rejected  wheat  for 
us"  In  the  telegram  from  the  Early  &  Daniel 
Company  to  J.  H.  Graves,  are  seized  upon  to 
show  that  the  Early  &  Daniel  Company  did 
not  refuse  to  accept  the  wheat.  In  onr  opin- 
ion these  words  are  of  no  probative  force 
when  considered  In  the  light  of  all  the  letters 
and  tel^rams  which  passed  between  the  par- 
ties. Not  only  were  Evans  &  Co.  notified  of 
the  rejection  of  the  wheat  by  the  inspector  at 
Newport  News  on  May  14th,  but  on  May  ISth, 
which  was  within  a  reasonable  time,  Evans 
&  Co.  were  notified  that  the  Early  &  Daniel 
Company  could  not  use  the  wheat  at  any 
discount  and  would  draw  on  Evans  &  Co. 
for  amount  of  drafts  paid.  This  was  a 
clear  and  tsxpreea  notice  that  the  Early 
A  Danld  Company  could  not  use  the  wheat 
and  would  hold  Evans  ft  Co.  responsible 
for  the  price.  Not  only  so,  but  on  May  24th 
Evans  ft  Co.  were  again  notified  that  the 
Early  ft  Daniel  Company  could  not  accept 
ttie  wheat  on  the  contract,  and  that  the  com- 
jutny  would  be  compelled  to  draw  back  on 
tiiem  with  elevator  receipts  attached  Just 
as  Boon  as  tiiey  arrived.   Mr.  Aahlej  not 


oats  admitted  the  receipts  of  theaa  nrioua 
letteiB  and  telegrams,  but  also  admitted  that 
the  rejected  wheat  would  not  api^  aa  con- 
tract in  any  market,  and  that  the  grading 
in  Newport  News  was  final,  even  thoagb  the 
weight  and  grade  were  erroneous.  Wlille 
the  correspondence  was  going  on.  Evans  ft 
Go.  showed  no  disposition  to  protect  ttie 
Early  ft  Daniel  Company  In  the  transaction. 
Althon^  Evans  ft  Co.  were  notified  by 
various  letters  and  telegrams  that  the  Early 
ft  Daniel  Ctnnpany  had  refused  to  accept  the 
wheat,  E^^ms  ft  Co.  never  at  any  time  ncrtlfled 
the  Xterly  ft  Daniel  Gtnnpany  that  their 
would  take  charge  of  the  wheat.  It  la  true 
that  Ashl^  went  to  Newport  New&  All 
that  he  did  was  to  Inquire  abont  the  wheat 
and,  when  Informed  that  It  would  then  be 
graded  out  as  No.  2  wheat,  he  said  that  was 
mtisfBCtoiT  to  him.  He  did  not  then  op- 
pose the  arrangmnent  or  ask  that  the  wheat 
be  delivered  to  him.  On  the  contrary,  he 
acquiesced  in  the  arrangement  That  being 
true,  all  the  circumstances  show  that  he 
failed  and  refused  to  take  charge  of  the 
wheat  and  even  his  own  testimony  does  not 
tend  to  establish  the  contrary.  There  is  no 
dispute  as  to  the  items  of  storage  and  other 
charges  for  whMi  the  Early  &  Daniel  Com- 
pany became  liable,  and  there  can  be  no  doubt 
that  this  liability  arose  from  the  faUnre  of 
Evans  A  Co.  to  take  charge  of  the  wheat 
The  Early  ft  Daniel  Company  tel^raphed 
Evans  ft  Co.  on  June  14th  that  they  would 
sell  the  wheat  that  day  to  the  best  advantage. 
"Beeponaibillty  for  loss  to  rest  with  yon  or 
a  ft  O.  B.  R.  Co."  The  testimony  for  Evans 
ft  Co.  is  to  the  effect  that  the  telegram  when 
received  read,  "Responsibility  for  the  railroad 
company."  But  however  this  may  be,  Evans 
&  Oo.  do  not  deny  receiving  the  letter  written 
by  the  Early  ft  Daniel  Company  on  the  same 
day,  advising  Evans  ft  Co.  that  the  wheat 
was  sold  at  $1.23,  and  that  as  soon  as  the 
matter  straightened  out  they  would  reaier 
a  bill  against  Evans  ft  Co.  for  the  loss,  and, 
if  Evans  ft  Co.  had  any  claim,  it  was  against 
the  Chesapeake  &  Ohio  Railroad.  It  is  un- 
disputed that  the  wheat  was  sold.  Terrill 
testifies  that  $1.23  was  the  market  price  at 
Newport  News  on  the  day  of  the  sale,  and 
defendant  did  not  att^pt  to  show  the  con- 
trary. 

While  an  occasional  expresdon  in  one  of 
the  letters  or  telegrams  affords  a  very  un- 
substantial basis  for  an  argument  to  the  con- 
trary, the  letters  and  telegrams  construed  as 
a  whole,  and  viewed  In  the  light  of  the  eon- 
duct  of  the  parties,  show  unmistakably  thtt 
the  Early  ft  Danld  Company  In  selling  the 
wheat  was  acting  for  Evans  ft  Co.  and  did 
not  Bdl  the  wheat  as  its  own. 

In  onr  oidnlon  there  Is  no  escape  from  Oe 
eondudon  that  the  verdict  of  the  Jnry  an 
the  issues  sulnnitted  by  inatroctiona  Noa.  1 
and  2  is  flagrantiy  against  the  evidence. 
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Tbe  same  Is  trae  with  respect  to  tlie  Item  of 
$10.60  for  sbortage  In  weight  The  shortage 
was  proved,  and  there  Is  no  evidence  to  the 
contrary. 

Judgment  reversed,  and  cause  remanded 
for  new  trial  consistent  with  this  oj^on. 


JOHN  R.  COPPIN  CO.  V.  RICHARDS. 

(Gonrt  of  MvuJ>  <^  Kentncky.  Hay  81, 
1921.) 

1.  Lasrflord  and  teaant  «=>I69(I  I)— Re«ponft)-> 
bllity  for  injury  to  coitractor's  workman  by 
•revator  hold  for  Jury. 

In  an  action  against  the  proprietor  of  a 
bnildiDg  for  the  death  of  an  electrician  en- 
gaged by  independent  contractors  Installing  fix- 
tures, whether  a  servant  of  defendant,  or  serv- 
ant of  a  tenant  of  the  -bonding,  started  tbe 
elerator  wUdi  eaosed  the  injury,  htid  for  the 
Jn»T- 

2.  Appeal  and  error  ^1001  (I)— Finding  snp- 
ported  by  evidwwe  «f  prebatlve  value  not 
Mstnrbed. 

A  finding  of  a  Jary  will  not  be  distprhed, 
where  tbe  proven  facta  anA  dreamstances 
were  sndi  that  a  reasonable  person  would  have 
deduced  tbe  condasion  arrived  at  by  the  Ja- 
rors;  but  if  the  evidence  was  not  of  sach  pro- 
bative value  as  to  sustain  tbe  deduction,  in- 
ference, and  belief  in  tbe  mind  of  a  reason- 
able persra,  the  Jndgment  should  be  revsrsed. 

S.  Negllgenee  «=9l84(IO)— Deoree  ef  proof  re- 
paired. 

When  the  evidence  shows  that  the  injury 
ttiay  have  resulted  from  any  one  of  two  or 
more  eaases,  only  one  of  which  was  doe  to 
defendant's  negligence,  and  tbe  inference  that 
the  injnry  resulted  from  one  cause  was  no 
stronger  than  that  it  resulted  from  the  other 
er  others,  a  verdict  for  the  plaintiff  cannot 
be  SDStalned. 

4.  Negllfleaoe  «»I34(2)— May  fee  proven  fey 
olrDemstantlal  evidence. 

Negligence,  like  any  other  fact,  may  he 
proven  by  circamBtantial  evidence,  tliat  is,  by 
proving  fsets  from  which  a  reasonable  person 
could  readily  Infer  the  nlthnate  fact  of  negli- 
gence. 

5.  Neglfgeace  «=952-- Wanring  of  starting  of 
elevator  reqslred. 

An  electrician  employed  by  an  independent 
contractor  who  was  working  in  and  about  an 
elevator  shaft  to  defendants  boilding  was  en- 
titled to  due  warning  of  the  starting  of  the 
devator. 

e.  Nogllgenee  ^>67--Electriolai  li  elevstor 
shaft  held  Ht  galHy  of  eoBtribatery  negll- 
gepoa. 

An  electrtdan  was  not  gnOty  of  con- 
tributory nei^genee  in  wotting  in  an  elevator 
shaft,  where  he  had  been  told  by  the  owner 
of  tbe  building  that  be  could  work  in  the  shaft 
and  that  the  elevator  would  remain  on  tbe  third 
6oor  for  a  while,  having  the  right  to  expect  a 
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warning  from  the  persons  ht  diargo  of  the 
elevator  before  It  mov^ 

7.  Negllgenee  «=985— Risk  of  injary  by  ele- 
vator not  assumed  by  contractor's  workman. 

An  electrician  employed  by  an  independent 
contractor,  installing  electrical  appliances  in 
and  about  an  elevator  shaft  in  defendant's 
building,  did  not  assume  risks  of  danger  to 
him  occasioned  by  negligence  of  defendant'a 
servants,  consisting  in  starting  tile  elevator 
iritbont  giving  warning. 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

Action  by  W.  £>.  Richards,  administrator, 
against  the  John  B.  Coppin  Company.  Jodg- 
m^t  for  plaintiff,  and  defendant  appeals. 
Affirmed 

O.  M.  Rogers  and  Wm.  J.  Deupree,  both 
of  Covington,  and  Olore,  Schwab  ft  McO&s- 
lln,  of  Cincinnati,  Ohio,  for  app^ant 

T.  J.  Edmonds  and  B.  C  Simmons,  both 
of  Covington,  for  appellee; 

SAMPSON,  J.  Tbe  (7,000  Judgment  which 
this  appeal  seeks  to  reverse  was  recovered  by 
the  administrator  of  Sidney  Harris,  in  the 
Kenton  circuit  court,  against  tbe  John  B. 
Goppln  Company,  Incorporated,  for  the  death 
of  Harris  in  an  elevator  accident  upon  the 
averment  and  iwoof  by  drcumstantlal  evi- 
dence that  the  death  was  the  result  of  the 
n^Ugenee  of  the  agents  and  savants  of  tbe 
corporation.  Harris  was  a  young  man  about 
24  yeard  of  age.  In  good  health  and  a  trained 
^ectrical  worker.  He  was  engaged  by  a 
firm  of  electricians,  ind^pendrait  contractors, 
to  help  than  install  lights  and  electrical  fix- 
tures In  the  garage  part  at  the  John  R.  Gop- 
pln Company^  atore  building  in  the  dty  of 
Covington.  do  the  work  Harris  and  hia 
associates  were  required  to  cany  the  wire 
from  a  connection  In  the  celling  of  the  first 
story  of  the  building  through  tbe  hole  made 
in  the  floor  for  the  elevator  shaft  to  the  base- 
ment Tbe  wire  had  to  be  incased  in  con- 
duits so  as  to  make  It  sat^  and  attached  to 
the  walls  of  the  building  and  the  supports  of 
the  elevator  In  tbe  shaft  so  as  to  make  it  se- 
cure. While  laying  on  tbe  floor  of  the  first 
story  with  his  head  and  shoulders  extending 
into  the  elevator  shaft,  his  face  downward, 
engaged  In  connecting  the  electric  wire  or 
conduit  to  some  pnrt  of  the  shaft  equipment 
or  building,  the  elevator  car  which  was  at 
the  third  floor  above  noiselessly  descended 
and  caught  and  billed  Harris.  The  defend- 
ant company  denied  negligence  on  Its  part 
and  pleaded  contributory  negligence  on  the 
part  of  Harris.  A  trial  resulted  In  a  ver- 
dict for  $7,000,  on  which  the  Judgment,  from 
which  this  appeal  Is  prosecuted,  was  ren- 
dered. 

The  John  R.  Coppin  Obmpany  ai^eals,  as- 
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signing  as  grounds  for  rereraal  of  the  judg- 
ment tbe  following: 

<1)  Tlie  pteadlngs  do  not  support  Qie  judg- 
ment. 

<2)  The  court  admitted  incompetent  evi- 
dence of  tbe  plaintiff  over  the  objection  of 
tbe  defendant  company. 

<3)  Tbe  court  should  have  sustained  de- 
fendant's motion,  made  both  at  the  conclu- 
sion of  plaintilTB  evidence  and  at  tbe  con- 
clusion of  all  tbe  evidence,  for  a  directed 
verdict  In  its  favor. 

(4)  The  court  erroneously  instructed  tbe 
Jury  as  to  tbe  law  of  the  case. 

Each  of  these  contentions  wiU  be  consider- 
ed, but  before  we  do  so  a  statement  of  the 
focts  somewhat  in  detail  will  be  given. 
'  The  Coppin  Company  owned  a  lai^  seven- 
atory  building  In  the  city  o<  Covington.  In 
which  was  located  three  elevators,  two  of 
which  were  near  tbe  fnmt  of  tlie  building 
and  used  for  carrying  passengers,  white  the 
third  was  in  the  rear  of  the  bnlldling  and  waa 
used  for  carrying  freU^t  between  the  base- 
ment and  the  fourth  story»  its  terminus.  Tbe 
accident  to  and  death  of  Harris  happened 
In  the  freight  devator  shaft.  Tbe  Coppin 
Company  uses  the  first,  second,  and  third 
stories  of  the  building  in  its  retail  store 
business,  and  emplfqred  tbe  seventh  floor  and 
the  basement  for  storage  .purposes.  The 
fourth  floor  Is  leased  to  and  occupied  by  the 
Kenton  Pharmaceutical  Company,  a  patent 
medicine  concern,  which  baa  tbe  use  of  the 
frel^t  elevator  to  carry  its  goods  up  and 
down,  and  had  storage  In  the  basement  This 
last-named  company  bad  three  persons  in  its 
employ  at  tbe  time  of  the  accident,  a  pharma- 
cist, an  expressman,  and  a  porter  named  Lee. 
The  expressman  was  out  of  tbe  building  and 
had  been  for  some  time.  The  pharmacist 
never  used  the  elevator,  except  upon  rare 
occasions  when  tbe  porter  Lee  was  out,  and 
says  he  did  not  use  or  attempt  to  use  It  on 
the  day  of  the  accident,  and  there  Is  no  evi- 
dence or  even  suggestion  that  he  did  do  so. 
We  vrlll  consider  Lee's  connection  with  the 
elevator  later. 

The  Ck)ppin  Company  employed  a  num- 
ber  of  people  both  men  and  winnen  In  and 
about  the  store,  but  none  of  these  used  tbe 
freight  elevator  on  the  morning  of  the  acci- 
dent except  Steinborn,  the  shipping  clerk, 
and  four  porters  named  Davenport.  Page, 
Earrls,  and  Brogan,  unless  some  one  not  ac- 
customed to  use  it  did  so*  and  tben  is  no 
evidence  of  this. 

The  real  question  of  fact  In  the  case  being 
who  started  tbe  elevator  wbicb  killed  Harris, 
we  see  by  the  process  of  elimination  tliat  only 
the  four  porters  of  the  Ct^ipln  Company,  the 
pharmaceutical  company's  porter  T^e,  and 
the  deceased  and  the  other  two  electricians 
need  be  considered,  for  they  are  the  only 
ones  shown  to  have  had  the  opportunity  to 
aet  the  Mentor  la  motlan. 


It  Is  not  seriously  argued,  nor  could  it  be, 
that  Harris  or  any  of  tbe  electricians  started 
the  car,  for  every  motive  and  reason  is 
against  such  Inference,  and  tbe  direct  evi- 
dence shows  tbey  did  not  do  so.  Coming  now 
to  tbe  porter  Lee  who  was  in  the  basement 
at  tbe  time  Harris  met  his  death,  the  evi- 
dence shows  that  be  had  been  working 
around  tbe  place  for  some  months,  and  on  tbe 
morning  of  tbe  accident  had  carried  a  load 
of  express  from  tbe  fourth  floor  of  the  build- 
ing down  on  tbe  freight  elevator  to  the  first 
floor  and  to  the  basement,  where  he  left  It 
and  began  looking  about  some  boxes.  While 
thus  engaged,  the  porters  of  the  Cop^ 
Company  took  the  elevator  to  the  third 
floor.  Lee  waited  a  short  time  for  the  ele- 
vator to  return  and  tb&a.  called  up  to  tbose  In 
charge  of  it  on  the  third  floor  and  asked  for 
it,  bat  was  told  that  the  elevator  was  In  use 
but  he  could  have  it  later.  Be  then  sat 
down  on  a  box  hi  the  basemoit  to  wait  for 
the  elevator  which  he  desired  to  ua»  in  tak- 
ing his  truck  bade  to  the  fbnrth  floor.  He 
was  close  to  the  elevatiw  shaft,  and  tbe  elec- 
tricians were  working  in  It  above  connecttng 
the  wires  and  conduihk  Harris,  the  de- 
ceased, cidled  to  Lee  to  huid  him  a  wrencb 
which  was  in  the  basement  Lee  looked  for 
It  but  did  not  at  first  see  the  wrach,  whoe- 
upon  Harris  told  Lee  it  was  on  a  box,  and 
Lee  took  It  and  tried  to  reach  it  up  to  Har- 
ris, who  was  lying  on  his  stomadi  on  the 
floor  above  witb  bis  head  and  shoulders  pro- 
jecting into  tbe  elevator  shaft  and  looking 
down  at  Le& 

Finding  tbe  distance  too  gr^t  Lee  pro- 
cured a  keg  and  stood  oa  it  and  reached  the 
wrench  to  Harris.  When  he  stepped  down, 
he  glanced  up  the  shaft  and  saw  tbe  elevator 
noiselessly  descending  and  very  near  Har- 
ris, who  was  engaged  In  bis  •work.  Tbe  emi- 
nent peril  of  Harris  so  excited  Lee  that  be 
began  to  scream,  "Stop  tbe  elevator!"  but 
before  Harris  did  or  could  move,  bis  head 
and  shoulders  were  caught  between  the  ele- 
vator car  and  the  edge  of  the  concrete  floor 
and  so  masbed  that  he  died  shortly  there- 
after. It  is  Insisted  by  appellant  company 
that  Lee  started  tbe  car,  or  at  least  It  argues 
that  the  Inference  to  be  drawn  from  the  evi- 
dence Is  as  great  that  he  started  the  car,  as 
that  any  other  person,  including  the  Coppin 
Company's  employes,  started  It.  This  In- 
sistence is  based  upon  the  fact  that  he  was 
accustomed  to  operating  the  car  and  bad  been 
waiting  for  It  to  carry  bis  truck  to  the  fourth 
floor,  that  he  was  dose  to  tbe  cable  by  which 
the  elevator  was  operated,  and  that  his  de- 
sire for  the  elevator  bad  prompted  him  to 
pull  the  cable  and  cause  tbe  car  to  descend. 
But  there  Is  do  evidence  to  support  this  the- 
ory. Lee  testlfled  be  did  not  start  tbe  car; 
that  he  was  not  in  reach  of  tbe  cable,  and  did 
not  intend  to  or  try  to  operate  tbe  car.  He 
Bays  the  rule  was  to  call  "elevator**  wh«i 


Digitized  by  Google 


Ky.) 


JOHN  B.  OOPPIN  CO.  T.  RICHARDS 
(>»i  aw.) 


231 


one  wanted  to  use  the  car,  and  If  It  was  in 
nse  tbe  one  using  It  would  Inform  the  one 
wanting  It  and  he  would  have  to  wait. 

Wlien  told  that  morning  that  the  car  was 
In  nse.  Lee  sat  down  to  wait,  and  did  wait. 
There  Is  no  presumption  that  Lee  would 
have  violated  the  rule  about  the  elevator  that 
morning,  espedally  when  there  was  absolate- 
Ij  no  evidence  that  he  had  ever  done  so  be- 
fore. Tbe  evidence  shows  that  It  only  toob 
The  elevator  a  fe\r  seconds  to  travel  from  the 
third  floor  to  tbe  first  door.  Lee  could  not 
have  started  the  elevator  unless  he  did  so 
before  Harris  asked  him  to  hand  up  the 
wrench.  When  this  request  was  made  by 
Harris,  tbe  wrench  could  not  be  found  by 
Lee,  and  he  looked  around  for  It,  and  when 
he  found  It  be  tried  to  band  It  np  to  Harris, 
bnt  fonnd  he  could  not  reach  him,  so  he  ob- 
tained a  keg  and  stood  upon  It  so  as  to  pass 
the  wrench  to  Harris,  who  was  then  reach- 
ing down  through  the  elevator  hole  as  far  as 
he  could.  After  reaching  tbe  wrench  to  Har- 
ris, he  stepped  down  from  tbe  keg  and  glanc- 
ed up  into  the  shaft  and  saw  the  elevator 
(.■omlng  down,  but  not  quite  to  tbe  first  floor. 
Lee  was  sitting  down  when  Harris  asked  for 
tlie  wrench.  These  facts  conclusively  prove 
that  Lee  did  not  start  ttie  devator,  for  If 
be  had  done  so  tbe  car  would  hare  reached 
the  first  floor  where  Harris  was  long  before 
It  did.  In  other  words,  the  time  occupied  by 
hee  in  finding  and  handing  np  tlie  wrench 
was  much  greater  than  tliflt  required  for  the 
rierator  car  to  ran  from  the  third  floor  to 
the  first  floor,  and  Lee  did  not  have  an  op- 
portunity to  operate  the  cable  during  that 
time.  Aside  tmm  this,  every  other  circum- 
stance appears  to  refnte  the  theory  that  Lee 
started  the  ear,  and  this  we  will  advert  to 
later. 

The  only  other  persons  about  the  building 
wUdi  the  erldence  tends  to  show  bad  an 
opportunity  to  start  the  elevator  were  the 
four  porters  In  the  employ  of  the  Coppln 
Gonpany.  woifeing  on  the  third  and  seventh 
floors.  These  men,  Davenport,  Page,  Harris, 
and  Brogan,  wen  in  charge  of  and  operating 
the  levator;  they  had  raised  it  from  the 
basement  to  the  third  floor  and  were  load- 
ing it  with  rubbish  to  be  carried  to  the  base- 
ment. "While  tbey  each  say,  except  Brogan, 
who  did  not  testify,  they  did  not  start  the 
elevator  and  were  not  on  the  third  floor 
where  it  was  when  It  started  down,  they  all 
admit  they  had  tbe  car  in  control  and  could 
have  operated  It  at  any  time  by  pulling  the 
cable.  There  Is  much  conflict  In  their  testi- 
mony. The  stuir  they  had  loaded  was  on 
the  car,  but  other  stuff  was  yet  to  he  loaded 
before  It  went  down,  according  to  their  con- 
tention as  gleaned  from  the  evidence.  How- 
ever this  may  be,  the  fact  Is  the  car  started 
on  its  downward  course  while  at  the  third 
floor  In  the  possession  and  under  the  con- 
trol of  the  porters  of  the  appellant  company. 


and  it  Is  Insisted  by  appellee  administrator 
that  the  inference,  deduction,  and  belief  may 
reasonably  be  drawn  and  had,  from  these 
facta  and  circumstances  proven,  that  tbe  car 
was  set  In  motion  by  one  or  the  other  of 
the  four. 

[1-Sl  This  brings  us  to  the  only  serlons 
question  of  law  on  this  appeal,  which  Is:  Did 
the  court  err  In  overruling  defendant's  mo- 
tion for  a  directed  verdict  and  in  submitting 
the  case  to  the  jury?  Were  the  proven  facts 
and  circumstances  such  that  a  reasonable 
person  wonld  have  deduced  the  conclusloB 
that  the  elevator  car  was  set  in  motion  by 
the  band  of  the  Goppin  Company's  agents. 
If  it  was  the  Judgment  should  not  be  dis- 
turbed, but  If  the  evidence  was  not  of  snch 
probative  value  as  to  sustain  the  deduction, 
inference,  and  belief  in  the  mind  of  a  reason- 
able person  that  tbe  car  was  started  on  its 
death  dealing  course  by  the  hand  or  agency 
of  the  appellant  company,  then  the  Judgment 
should  be  reversed.  The  motion  of  tbe  Coi>- 
pln  Company  for  a  peremptory  instruction 
to  the  Jury  to  find  for  it  was  based  upon  tbe 
Idea  that  there  was  no  direct  or  other  evi- 
dence of  any  probative  value  that  the  ele- 
vator car  was  set  In  motion  by  appellant  or 
Its  agmts  or  servants,  or  at  moat  there  was 
such  slight  circumstantial  evidence  as  Is 
wholly  insufficient  to  support  the  verdict, 
and  which  evidence  was  equalized  by  other 
drcomstances  which  rend«*ed  it  impossible 
to  determine  with  any  degree  of  certainty 
whether  the  injury  and  death  of  Harris  was 
tbe  result  of  one  or  the  other  of  two  or  three 
causes  only  one  of  which  would  fix  llahUity 
on  the  Gcqppin  Gtnnpany.  In  other  words, 
appelant  Insists  that  the  inference  to  be 
drawn  from  the  proven  facts  is  egnal^ 
oonslstait  with  its  nonliability  as  with  Its 
Uahility;  that  there  Is  an  equilibrium  of 
evidence,  and  that  in  such  case  it  is  the  duty 
of  the  trial  court  to  take  the  case  from  tlie 
Jury  hecanse  a  verdict  would  be  the  result 
of  mere  qiecolatlon  on  its  part  This  court 
has  frequently  reci^iaed  the  rule  that  when 
the  evidence  shows  that  the  injury  may  bava 
resulted  from  any  one  of  two  or  more  caus- 
es only  one  of  whidi  was  dne  to  defendants 
negligence,  and  the  Inference  that  the  in- 
jury resulted  from  one  cause  was  no  stronger 
than  that  it  resulted  from  the  other  or  others, 
a  verdict  for  the  plaintiff  cannot  be  sustain- 
ed. L.  ft  N.  R.  R.  Co.  V.  Ooest,  106  S.  W.  817, 
82  Ky.  Law  Rep.  670;  Cochran's  Adm'r  v. 
Krause,  144  Ky.  202,  187  8.  W.  1053;  Mc- 
Donald T.  Lou.  Car  Wheel  A  Supply  Co., 
14ft  Ky.  801,  149  S.  W.  1142;  The  Lack 
Malleable  Iron  Co.  v.  Graham,  147  Ky.  161, 
143  8.  W.  1016. 

This  doctrine  is  confidently  relied  upon  by 
the  Coppln  Company  on  this  appeal 

[4]  It  may  be  stated  as  a  well-recognlaed 
principle  that  negligence,  like  any  other  fact, 
may  be  proven  by  drcomstantlal  evidence; 
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that  Is,  by  proving  facts  from  wblcb  a  rea- 
Bfloable  perscm  could  readily  Infer  the  ul- 
timate fact  of  negligence.  Direct  evidence  by 
an  eyewitness  was  not  any  more  necessary 
In  this  case  to  prove  the  contested  fiict  than 
in  any  other  case.  Tb»  question  of  fact  to 
be  determined  by  the  Joir  was,  who  started 
flie  levator  on  the  downward  trip  at  the 
time  it  struck  and  kUled  aivellee's  decedent, 
and  this  &ct  could  as  well  be  established 
by  circumstantial  evidence  as  any  other  fact* 
mi<3i  as  the  striking  of  a  hlow  or  the  flrlz^ 
of  ft  shot  which  took  the  life  of  a  human  be- 
ing. 

In  describing  the  nature  and  efficacy  of 
drcumstantial  evidence,  Prof.  Oreenleaf,  in 
his  most  excellent  work  on  Bvldmc^  i^ves 
the  following  lllastrati(Hi: 

"If  a  witDcBi  teBtifleB  that  he  saw  A.  Inflict 
a  mortal  wound  on  B.,  of  whicli  he  instantly 
died;  this  is  a  case  of  direct  evidence;  and, 
giving  to  tbe  witoeBi  the  credit  to  which  men 
are  generally  entitled,  tbe  crime  is  satisfac- 
torily  proved.  If  a  vitsess  testifies  that  a 
deceased  person  was  shot  with  a  pistol,  and 
the  wadding  is  found  to  be  a  part  of  a  letter 
addressed  to  the  prisoner,  the  residae  of  which 
Is  discovered  in  his  pocket;  here  the  facta 
themselves  are  directly  attested;  but  the  evi- 
dence they  afford  is  termed  circumstantial,  and 
from  these  facts,  if  unezplaiced  by  tbe  pris- 
oner, tbe  Jury  may  or  may  not  deduce,  or  infer, 
or  presume  fais  guilt,  according  as  they  are 
satisfied,  or  not,  of  the  natural  connection  be- 
tween  similar  facts,  and  the  guilt  of  the  per- 
son thus  connected  with  them." 

Other  writers  have  held  that  the  differ- 
ence between  circumstantial  evidence  and 
that'  which  Is  denominated  direct  evidence 
is  merely  one  of  logic  and  of  no  practical 
significance;  that  all  evidence  Is  more  or 
less  clrcamstantlal ;  all  statements  of  wit- 
nesses, all  conclusions  of  juries,  ore  the  re- 
sult of  Inference,  the  difference  being  only 
in  degree. 

It  Is  conceded  hy  all  parties  to  this  Ut]ga< 
tion  that  the  elevator  car  would  not  start  with- 
out the  aid  of  an  outside  agency.  Some  one 
must  pull  the  cable  to  set  It  In  motion,  but 
once  In  motion  It  would  travel  in  the  direc- 
tion it  was  going  to  the  terminus  of  the  shaft 
and  there  rest  until  again  set  In  motion  by  an 
Independent  agency.  It  follows,  therefore, 
that  some  one,  either  the  servants  of  the  ap- 
pellant company,  those  of  the  pharmaceutical 
company,  or  the  electricians  engaged  In  work 
In  the  shaft,  started  the  elevator. 

With  these  facts  conceded,  let  us  look  into 
jdie  situation  as  it  existed  at  the  instant  the 
elevator  started  from  the  third  floor  landing 
on  its  downward  course  immediately  before 
it  struck  and  killed  Harris.  The  servants 
of  the  Coppln  Company  had  been  using  the 
car  at  the  third  floor  to  load  some  stuff.  The 
car  was  in  their  possession  and  under  th^ 
control;  some  of  the  stuff  to  be  loaded  was 
on  the  elevator,  but  other  axtSxieB  were  to  be 


placed  upon  it,  and  the  Coppln  Company's 
servant  or  some  of  them  had  1^  the  levator 
to  go  for  the  remainder  of  the  load. 

The  third  floor  was  exclusively  used  and 
occupied  hj  the  Coppln  Ctmpany.  There 
were  no  peraons  on  that  floor  enept  tbe 
servants  of  the  nnnpany,  and  they  aU  had 
easy  access  to  the  elevator.  The  pharma- 
ceutical company  occupied  the  fourth  Hoot, 
and  there  was  but  one  man  In  Its  service  on 
that  floor  at  the  time,  and  he  could  not  have 
reached  the  elevator,  hut  could  have  readied 
the  caUe.  He  testified  he  did  not  start  the 
elevator  nor  touch  the  levator  cable  before 
the  car  started  on  that  morning.  AU  the 
other  persons  who  had  opportunity  to  start 
the  elevator  wore  on  lower  flows.  The  dectrl- 
cians  did  not  have  any  use  for  the  elevatmr 
and  did  not  start  It  nor  do  anything  to  set  it 
in  motion.  The  colored  porter,  Lee,  in  the 
basement,  testified  he  did  not  start  tlie  leva- 
tor, and  he  is  parpy  corroborated  by  other 
witnesses;  besides,  had  he  started  it  he  could 
have,  and  likely  would  have,  stopped  It  1^ 
the  same  means  by  wbiiOi  he  started  It  when 
he  realized  the  peril  to  whidi  Harris  was  ex- 
posed with  his  body  projecting  Into  the 
shaft,  and  would  not  have  begun  screaming, 
"Stop  that  elevator  I"  as  he  did  immediately 
before  the  car  struck  Harris.  His  cries, 
"Stop  the  elevator!"  were  intended  no  doubt 
for  the  one  who  started  It,  and,  being  a  part 
of  the  res  gestie,  plainly  supports  the  theory 
that  he  did  not  start  the  elevator.  So  with 
the  car  In  the  possession  of  and  under  the 
control  of  the  servants  of  the  Coppln  Com- 
pany, at  the  third  floor,  used  exduslvely  by 
that  company^  we  think  the  circumstances 
are  such  that  a  reasonable  person  might  well 
conclude  that  some  one  of  the  said  four  serv- 
ants of  the  Coppln  Company  who  were  work- 
ing in  connection  with  the  car  started  the 
elevator.  At  least,  the  tacts  and  circum- 
stances tend  much  stronger  to  support  this 
inference  and  deduction  than  that  the  eleva- 
tor was  set  in  motion  by  some  person  In  the 
basement  or  tbe  electricians  than  whon^ 
there  were  no  others. 

It  cannot  be  said  that  the  evidence  as  to 
Degligence  or  no  negligence  on  the  part  of 
the  servants  of  the  Coi^>ln  Company  are 
equal  or  at  equilibrium.  On  one  side  the 
facts  are  that  the  elevator  was  In  the  potf* 
session  and  under  the  control  of  the  serv- 
ants of  the  Coppln  Company  who  had  the 
right  and  power  to  move  It,  It  was  at  the 
third  floor,  which  floor  was  occupied  and 
used  exclusively  by  the  Coppln  Company,  and 
all  of  the  servants  of  the  Coppln  Company 
were  In  position  to  set  the  elevator  In  motion. 
On  the  other  side,  there  were  no  other  per^ 
sons  in  the  building  who  had  possession  of 
the  car  or  who  were  on  the  floor  of  the  build- 
ing from  which  it  started  at  the  time  it  began 
to  move,  and  while  all  persons  in  the  employ 
of  the  Coppln  Company  teg  tiding  denied 
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BtarUng  tbe  elerator,  the  drcumstancee  which 
mrrouDd  lite  nnfortniiate  bappenliis  an  radi 
as  to  oODTlnclntfy  Indicate  Hut  ndther  the 
porter  Lee  or  any  other  person  In  Oie  base- 
ment or  shaft  started  the  Aerator,  because 
they  were  pnt  In  danger  by  it,  and  the  con- 
duct of  Lee  after  he  discovered  the  elevator 
moving  downward  was  such  as  to  negative 
the  slight  Inference  that  he  started  It  and 
to  raise  and  support  the  inference  that  he  did 
not  do  80.  It  iB  always  to  be  presumed  that 
<Hie  will  not  do  anything  which  will  directly 
Imperil  his  life  or  that  of  his  assodateB 
with  whom  he  Is  on  good  terms,  and  this 
presumption.  In  the  absence  of  evidence  to 
the  contrary,  operated  to  exonerate  Harris, 
Hanly,  and  Ensly  who  were  working  la  and 
about  the  elevator  shaft  We  therefore  con- 
clude that  the  verdict  of  the  Jury  Is  sup- 
ported by  sufficient  evidence  to  sustain  It. 

[6]  No  one  will  seriously  contend  that  the 
appellant  company  and  Its  agents  In  charge 
of  the  elevator  car  did  not  owe  Harris  aud 
the  other  men  working  in  and  about  the 
elevator  shaft  the  duty  of  giving  reasonable 
and  timely  warning  of  tbe  starting  of  the 
elevator  under  tbe  facts  of  this  case.  This 
Is  true  even  though  Harris  was  not  In  the 
employ  of  the  Coppin  Company  but  was  work- 
ing for  an  Independent  contractor.  There 
was  such  a  relation  between  the  company  and 
Harris  as  Imposed  upon  the  company  this 
duty.  The  company's  assistant  superintend- 
ent, Itecklin,  directly  in  charge  of  the  work  of 
Installing  the  electrical  apparatus  and  of  tbe 
moving  of  the  goods  from  the  third  floor  by 
the  porters,  knew  that  the  electricians  were 
working  in  and  about  the  shaft,  for  iJI  had 
started  them  there  and  had  seen  them  there 
only  a  few  moments  before  the  accidenL  He' 
also  knew  the  danger  of  operating  the  eleva- 
tor car  while  tiiese  men  were  so  engaged. 
He  knew  that  the  car  was  at  the  third  floor 
and  would  soon  come  down,  but  he  did  not  In- 
stmct  or  warn  tbe  operators  of  the  elevator 
to  look  out  for  or  signal  the  electricians  on  the 
movement  of  the  car.  As  the  servants  of  the 
Coppin  Company  moved  the  car  up  the  abaft 
that  morning,  one  member  of  the  crew  told 
the  electricians  that  they  could  now  work 
in  the  shaft  as  the  car  would  be  at  the  third 
floor  for  a  while,  which  plainly  evidenced  the 
speaker's  knowledge  of  the  danger  of  operat- 
ing the  car  while  persons  were  In  or  about  tbe 
shaft,  and  that  he  anticipated  that  the  men 
would  likely  (O  to  work  In  the  shaft. 

All  the  enq>loyfis  of  the  Oo^ln  Company 
knew  that  Oie  elecMdans  Including  Harris 
«m  at  work  In  and  abont  the  diaft,  tfod  fliat 
the  elevator  could  not  move  op  and  down  the 
■haft  with  safety  to  them  while  they  were  so 
engaged.  With  this  knowledge  it  was  plain- 
ly the  doty  oC  (ha  persons  In  diarK»  of  tiie 
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elevator  car  to  give  reasonable  and  tlmelr 
notice  of  the  movements  of  the  car,  and  a 
ftilnre  to  do  so  rendered  them  and  tlwir 
principal  liable  in  damages  for  ^e  Injury  in- 
flicted, regardless  of  the  fact  that  Harris 
was  is  Oie  employ  of  an  Independent  conr 
tractw.  National  Concrete  Con,  Go.  v. 
Dnvall.  IBO  Ey.  108,  160  S.  W.  46;  Otis 
Elevator  Co.  v.  Wilson,  147  Ky.  676.  145  S. 
W.  891;  Standard  OU  Oo.  v.  Titus,  187  Ey. 
S60,  219  S.  W.  1077. 

[•]  Harris  was  not  guilty  of  contribntory 
ne^lgence,  for  he  was  Instructed  to  work  In 
the  elevator  shaft  by  one  having  authority 
to  regulate  the  movements  of  the  elevator, 
and  he  was  expected  to  be  there,  and  had  the 
right  to  expect  a  warning  from  the  persons 
in  charge  of  the  elevator  before  it  moved. 
As  the  elevator  car  descended  noiselessly,  he 
could  not  be  expected  to  hear  It,  especially 
when  he  was  engaged  in  work  at  which  ho 
made  more  or  less  noise.  His  face  was  down 
and  his  attention  fixed  upon  his  work,  whldi 
was  exactly  beneath  where  he  lay.  He  had 
been  told  that  the  elevator  would  remain 
at  the  third  floor  for  a  while  and  that  he 
could  work  Id  the  shaft  If  he  failed  to 
use  reasonable  care  to  get  out  of  the  way  of 
the  elevator  after  be  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  of 
Oie  descent  of  the  car,  and  his  injury  resulted 
from  such  failure,  his  administrator  was  not 
entitled  to  recover.  This  question  was  one 
of  fact  for  the  Jury  and  was  properly  sub- 
mitted and  found  against  appellant. 

[7]  But  it  is  said  that  Harris  assumed  the 
ordinary  risks  of  the  business  and  of  the 
known  danger  of  tbe  particular  work  he  was 
doing,  and  this  Is  true;  but  be  did  not  as- 
sume the  risks  of  danger  to  him  occasioned 
by  the  negligence  of  the  servants  of  the  Cop- 
pin Company,  nor  of  the  negligence  of  any  one. 
He  had  a  right,  in  view  of  tbe  fact  that  his 
presence  In  the  shaft  was  to  be  anticipated, 
to  expect  those  having  the  elevator  In  charge 
to  give  reasonable  and  timely  notice  of  its 
movem«its,  and  would  not  nolselesly  slip 
down  upoD  him  and  take  his  life. 

Nor  is  It  important,  under  the  facts  of  this 
case,  that  the  plaintlft  was  unable  to  show 
by  direct  evidence  whidi  of  tbe  servants  of 
the  Coppin  Company  started  the  elevator, 
for  the  Copi^  Company  owed  Harris  the 
duty  to  Instruct  eadt  of  them  in  the  opera- 
tion ot  the  elevator  while  the  electricians 
were  In  or  abont  the  shaft,  and  It  is  admit- 
ted by  Kacklin,  the  assistant  superintendent, 
that  ha  did  not  so  instruct  them  or  any  (me 
of  them.  TUm  was  gross  n^llgence  which. 
If  it  contributed  to  bring  abont  the  injury,  as 
It  appttia  It  did,  zoiders  aiwtilant  company 
Uabl& 

Judgment  afllrmed. 
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LOWERY  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentacky.  May  27, 1921.) 

1.  Barglary  4=928(6)-^o  variaiiM  where  In- 
diotment  ehargsd  brdaklng  Into  atora  of  cor- 
poration, an4  evtdaro  ahowtd  •wnsr  wu 

partnership. 

Where  tbe  eTidence  abowed  that  the  atore- 
room  was  that  of  L.,  a  copartnership,  there  was 
no  variance  from  an  indictment  chargring  break- 
tog  into  tbe  storeroom  of  L.,  a  corporation,  the 
aTerment  ae  to  the  corporate  character  of  h. 
being  mere  deacriptio  peraona. 

2.  iBdiotmeat  wid  infomatltn  •s>l7l--Mst»- 

rial  variance  defined. 

A  variance  is  not  material  unless  it  mis- 
leads accused  in  making  bis  defease,  or  may  ex- 
pose him  to  the  danger  of  being  again  put  in 
Jeopardy  for  tbe  same  ofTense. 

3.  Crtmlnar  law  «=»695(6)— Objection  t«  evi- 
dence as  a  whole  unavailing,  where  part  la 
competent. 

Even  if  evidence  of  certain  witnesses  was 
incompetent  as  respects  a  recital  therein  of  ac- 
eoaed'a  confession,  in  tliat  it  was  obtained  from 
Um  in  Tiolatlon  of  the  Anti-Sweating  Law,  yet 
vhero  other  portionn  <d  the  eridenco  an  to  ar- 
rest of  aceuaed  when  he  wan  trying  to  diapoae 
«C  atolen  gooda  was  competent,  accused'n  mo- 
tion to  exclude  the  eridence  aa  a  whole  waa 
properly  OTermled. 

4.  Crinhial  law  ^1 130(2)— Blaakot  okjoetloi 
to  ovarrallag  olHoetloat  ta  ovUema  laaafll- 
aiaat. 

A  general  atatement  in  aecased's  brief  that 
every  objection  by  accused  was  overruled,  and 
that  this  waa  error  in  each  instance,  without 
pointing  out  specific  errora,  held  unavailing. 

Appeal  tTom  Olrciiit  Court.  Daviess  Gonnty. 

R(4>ert  Lowery  waa  oonvicted  of  felonlons- 
ly  l»«B)dng  Into  a  stoielionse  with  Intent 
to  ateal,  and  appeals.  Affirmed. 

And  ft  Blgdcm,  of  Owatsboro,  for  ajnwl- 
lant 

Chaa.  I.  Dawson,  Atty.  Gen.,  and  Thos.  B. 
McGregOT,  Asst.  Atty.  Gen^  for'  the  Conunon- 
mattb. 

OIiARKE,  J.  The  appellant,  Robert  Low- 
cry,  and  another  were  chafed  Jointly  by 
indictment  witb  tbe  crime  of  feloniously 
breaking  into  a  storebonse  with  intent  to 
steal,  which  is  a  crime  denounced  by  section 
11«4.  Ky.  8Utate& 

Appellant  upon  a  separate  trial  was  con- 
victed, and  bla  punishment  fixed  at  con- 
finement in  tbe  penftentiaTy  for  five  years. 
E^r  reversal  of  that  Judgment  be  urges  that 
the  court  erred:  (1)  In  overruling  his  mo- 
tion for  a  directed  verdict;  (^)  in  refusing  to 
ezdode  tlie  evidence  of  all  of  tbe  commoo- 
waaltb'B  witnesses;  (3)  In  failing  to  proper- 
ly InaCmct  the  Jnry ;  and  (^  In  the  admission 
(riC  Incompetent  evidence. 


[1,1]  1.  The  right  to  a  peremptory  instmc- 
tlon  fa  claimed  because  of  an  allied  fatal 
variance  between  the  charge  In  the  Indict- 
ment and  tbe  evidence.  Tbe  Indlrtrooit  In 
the  accusatory  part  dutrges  tlie  commiaalOB 
of  tbe  crime  tn  general  laDgoage^  and  in  the 
descriptive  part  alleges  that: 

"Tbe  said  Robert  Lowery  and  Ed  Ervin  and 
each  of  tbem,  acting  Jointly  and  together,  each 
aiding;  a&sisting  and  abetting  tbe  other  In  Da- 

vieaa  county,  Ky.,  on  tbe  day  of  r, 

1920,  and  before  the  filing  of  thia  Indictment, 
with  force  and  armM  willfolly,  unlawfully,  and 
feloniously  did  break  into  and  enter  into  a 
storeroom  of  Levy's,  a  corporation,  duly  creat- 
ed and  existing  1^  virtue  of  the  laws  of  Ken- 
tucky," etc. 

Tbe  evidence  shows  that  the  storeroom 
broken  Into  was  Levy's,  a  copartnership,  and 
not  a  corporation;  that  Levy's  bad  been  a 
corporation,  but  that  shortly  before  tbe  rob- 
bery the  corporation  had  been  dissolved,  and 
the  store  bad  since  been  operated  under  the 
same  name,  but  as  a  copartnership.  This 
is  the  variance  that  counsel  for  defendant 
insist  is  fatal,  and  entitled  him  to  a  directed 
verdict,  but  we  are  unable  to  agree  with  this 
contention.  It  Is  clearly  shown  by  the  proof 
that  the  store  of  Levy's  referred  to  In  the 
Indictment  was  the  store  of  Levy's  broken 
Into.  Tbe  clause  "a  corporation  duly  created 
and  existing  by  virtue  of  the  laws  of  Ken- 
tucky" Is  merely  descrlptlo  personte,  and 
might  have  been  omitted  without  affecting 
the  validity  of  tbe  IndictmenL  The  variance 
cann^  possibly  have  misled  tbe  defendant  in 
making  his  defense,  nor  can  be  again  be 

E laced  in  Jeopardy  for  the  same  offense.  It 
I  therefore  not  a  fatal  variance. 
This  court  !n  Commonwealth  v.  Brown,  123 
Ky.  20,  93  8.  W.  605,  29  Ky.  Law  Rep.  434,  a^ 
proved  the  rule  as  stated  In  22  Encyclopedia 
of  Heading  and  Practice,  551,  that— 

**VarIancea  are  regarded  as  material  in  crim- 
inal cases  only  when  they  mislead  the  defend- 
ant in  making  his  defense,  and  may  expose 
him  to  the  danger  of  being  again  put  in  jeopardy 
for  tbe  aame  offenae.** 

To  tbe  same  effect  are  Commonwealth  v. 
Jarboe,  89  Ky.  143,  12  S.  W.  138,  11  Ky. 
Law  Bep.  844;  Sntton  v.  Commonwealth, 
97  Ky.  308,  30  S.  W.  661,  17  Ky.  Law  Rep. 
184 ;  Sutton  v.  Commonwealtb,  154  Ky.  799, 
159  S.  W.  680.  The  cases  of  McBrlde  v. 
Conunonwealtb,  13  Bush,  337,  Garter  v. 
Commonwealth,  76  S.  W.  337,  25  Ky.  Law 
Rep.  688.  and  similar  cases  relied  upon  by 
appellant,  are  not  applicable  here.  In  those 
cases  the  defendant  was  charged  with  ateol- 
ing  the  property  of  a  named  person,  and  the 
proof  was  tbat  be  bad  stolen  the  property  of 
an  entirely  different  person,  whose  name  was 
not  even  Idem  sonans.  Manifestly  In  those 
cases  the  variances  were  fatal  because  tb^ 
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were  gndti  as  'would  have  misled  the  defend- 
ant In  making  bis  defense,  and  be  would 
have  been  In  danger  of  again  being  pot  in 
Jeopardy  for  tbe  same  offense.  The  precise 
qaestion  here  Involved  was  before  this  court 
in  Commonwealth  t.  Vineyard,  118  Ky.  045, 
82  8.  W.  289.  Tbe  Indictment  in  that  case 
diarged  that  tbe  defendant  stole  certain 
manlla  ropes  from  tbe  Columbia  Stave  Com* 
pany,  and  that  same  was  a  duly  incorporated 
company.  This  court  held  that  reason  of 
tbe  proTlsIODB  of  section  123  of  the  Criminal 
Code  the  Indictment  was  suffldenUy  certain 
without  an  averment  that  the  Columbia  Stave 
Company  was  an  Incorporated  company,  and 
tbat  although  tbe  indictment  averred  that 
it  was  a  corporatimi,  this  was  an  unnecessary 
allegation,  and  need  not  have  been  proved. 

[I]  2.  It  Is  Insisted  tbat  tbe  evidence  of 
each  of  tbe  commonwealth's  three  witnesses 
was  Incompetent,  and  should  have  been  ex- 
cluded because  each  of  them  rdclted  a  con- 
fession of  guilt  the  defendant,  which  It  is 
Insisted  was  obtained  from  htm  In  violatloD 
of  tbe  provisions  of  section  164Bb,  Ky.  Stat- 
utes, known  as  the  Autl-Sweatlng  I^w.  We 
are  of  the  opinion  that  the  confession  was 
not  obtained  from  the  defendant  In  violation 
of  this  act;  but,  even  if  it  were  otherwise,  we 
could  not,  because  of  tbe  condition  of  the 
record,  reverse  tbe  Judgment  therefor.  Thom- 
as Bameby,  an  IndlanapoUa  detective  and 
tbe  first  witness  for  tbe  comnionwea  >tb, 
testified  that  he  arrested  the  defendant  while 
he  was  trying  to  sell  a  trunk  full  of  women's 
garments  to  a  pawnbroker  In  Indianapolis: 
tbat  tbe  defendant  at  first  claimed  be  bought 
tbe  goods  from  an  unknown  man  In  Colum- 
bus, Tenn.,  but  later  confessed  tbat  he  and 
Errln  broke  Into  tbe  store  of  Levy's  in 
Owensboro,  Ky.,  and  took  them  therefrom. 
The  defendant  did  not  object  to  any  of  tbe 
witness*  statements  with  reference  to  tbe  con- 
fession, hut  at  tbe  close  of  bis  evidence  ob- 
jected to  tbe  testimony  as  a  whole  and  moved 
tbe  court  to  exclude  it  from  the  Jury,  which 
motion  the  court  overruled,  and  tbe  defendant 
excqjkted.  Tbe  evidence  of  this  witness  that 
be  arrested  tbe  defendant  when  he  was  at- 
tempttng  to  sell  tbe  goods  to  a  pawnbroker  in 
Indianapolis,  which  goods  were  later  identi- 
fied by  Mr.  Levy  as  being  tbe  goods  that  were 
stolen  from  his  stomwnn  In  Owensboro  when 
same  was  broken  Into  as  charged  in  tbe  In- 
dictment, was  clearly  competent,  even  If  the 
evidence  with  reference  to  the  confession  was 
Dot ;  hence  the  detaidanf  a  motion  to  exclude 
an  of  tbe  evidence  ot  tlils  witness  was  prop- 
erly overruled. 

As  said  tn  Harrod  t.  Armstrong,  177  Ky. 
317. 197  S.  W.  where  nnmaoiu  like  cases 
are  dted: 


"The  uniform  and  nnvarying  mle  as  announc- 
ed and  adhered  to  b;  this  court  is  that  for  an 
objection  to  be  available  it  must  be  specifical- 
ly directed  to  that  portion  of  tbe  testimony 
which  is  incompetent,  and  that  to  object  to  evi- 
dence as  a  whole  when  there  is  contained  in 
it  both  competent  and  incompetent  testimony 
will  not  be  safficieat  to  anthorlze  this  court  to 
reverse  tbe  judgment  becanae  of  the  error  com- 
plained of.** 

Tbe  same  rule  was  even  more  recently  ap- 
proved and  applied  tn  Hall  v.  Gommonwealtb, 
189  Ky.  72.  224  S.  W.  492.  For  the  same  rea- 
son tbe  court  did  not  err  In  refusing  to  ex- 
clude the  whole  of  the  evUlence  of  the  other 
two  witnesses  for  Che  commonwealth. 

8.  Tbe  two  complaints  of  the  instrwAlona 
given  by  the  court  are  tbat  there  was  no 
evidrace  to  show  that  the  defendant  had  any- 
thing to  do  with  breaking  into  the  stor^  and 
tbat  no  reference  was  made  in  tbe  Instruc- 
tion to  the  charge  In  tbe  Indictment  that  the 
storehouse  broken  into  vras  tbat  ot  Ijery'a,  a 
corporation.  Tbe  first  complaint  Is  based  up- 
on the  assumption  tbat  def^dant'a  confes- 
sion of  guilt  was  incompetent,  and  diould 
have  beea  eztfnded,  which,  as  we  have  seen. 
Is  not  true ;  but,  even  if  the  confession  should 
tte  excluded,  tbere  Is  ample  evidmce,  though 
circumstantial,  of  defendantTa  guilt  to  carry 
tbe  case  to  tbe  Jury  and  autborlce  tbe  in- 
structions given.  Th9  second  complaint  has 
already  bera  disposed  of  In  pasBlng  upon 
defendant's  second  ground  for  a  reversal 

[4]  4.  Counsel  do  not  point  out  any  error 
of  the  cdurt  in  the  admission  of  evidence,  but 
content  themselves  wlOi  this  statement: 

**It  win  be  noticed  that  every  objection  made 
by  defendant  in  tbe  trial  of  this  case  was  over- 
ruled by  the  trial  Jndge.  and  we  think  that  each 
time  he  overruled  the  objection  an  error  was 
committed." 

We  have  several  times  expressed  our  on- 
wUUngness  to  search  tbe  record  for  possible 
errors  of  tbe  court,  where  none  is  pointed 
out  In  brief,  and  announced  the  rule  tbat 
under  such  drcumstances  it  will  be  assumed 
the  Judgment  Is  correct.  Brown  v.  Daniels. 
IM  Ky.  267,  157  S.  W.  3;  Garvey  v.  Oarrey. 
lee  Ky.  664,  161  S.  W.  526;  McCorUe  eC  aL 
T.  Chapman,  181  Ky.  607,  200  8.  W.  682. 

That  rule  seems  equally  appUcaUe  to  pos- 
sible errors  in  the  admission  of  evidence  upra 
a  Jary  trial;  and  we  might  assume^  we 
think,  the  trial  court  did  not  err  in  this  n- 
qpect  here,  where  many  objections  wwe  made 
and  overruled  and  no  such  ernvs  are  called 
to  our  attention  by  counsel  In  tli^  brief. 
We  bare,  however,  aamined  tbe  courts 
rulings  in  ea<A  Instance^  and  find  so  error 
prejudicial  to  appellanta  substantial  righta. 

Wbex^ta  the  Jndgmsmt  la  affirmed. 
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COMMOIIWEALTH  V.  LOUISVILLE  &  N. 
R.  CO. 

(Oonrt  of  Appeals  of  Kentucky-  % 
1921.) 

1.  Indietment  and  informatloa  ^125(16)— 
Railroads  4=»255  (8)— I  adiotmeat  eharglnp 
railroad  wHh  fallurs  to  provide  waltlag  room 
aot  dapllcltous  or  demurrable. 

Indictment  against  a  railroad,  charging  it 
with  failing  and  neglecting  to  provide  a  con- 
Tenient  and  suitable  waiting  room  in  its  de- 
pot at  a  town,  held  not  duplidtoua  or  subject 
to  demurrer,  though  prolix,  rednndant,  and 
pleonastic;  It  sufficiently  chargii^t  the  oiCFeDBe 
denounced  bj  Kj.  St.  {  772,  and  not  diar^ng 
that  against  which  aeetion  784  is  directed. 

2.  Indietment  and  hiformatlon  10(22)— 
Chvga  of  offense  In  language  o(  ttatuta  snf- 
ftolent. 

It  in  sufficient  that  the  offense  be  charged 
in  the  indictment  in  the  language  of  the  statute. 

3.  Railroads  «»226— Waiting  room,  whloh  la 
dark,  stuffy,  too  small,  or  dirty,  not  '^■Itabla 
waiting  room." 

A  waiting  room  provided  by  a  rsilroad  at 
a  Htation  is  not  suitable  or  convenient  for 
waithog  passengers,  within  Ky.  St.  {  772,  re- 
toizing  the  railroad  to  provide  suitable  wait- 
ing rooma,  if  it  is  too  small,  dark,  stuffy,  dirty, 
w  indecent 

4.  Railroads  ^2SS(8)— lidMnsat  for  faltars 

provldo  suitable  waiting  room  should  not 
eoupio  word  "public^  with  "passosgors." 
Indictment  against  a  railroad  for  failing  to 
provide  a  convenient  and  suitable  waiting  room 
as  required  by  Ey.  St  {  772.  should  not  have 
coupled  the  words  "and  puUic"  to  the  word 
''passengers'*  in  the  allegation  that  the  room 
provided  was  too  small  to  accommodate  "pas- 
sengers and  public";  evidence  of  the  sufficiency 
of  the  room  to  accommodate  passengers  alone 
would  warrant  acquittal  oi  the  railroad,  if 
the  alce  of  the  room  alone  was  questioned. 

a.  Indlotnent  and  information  «5>I25(I6)— 
Charge  of  two  offenses  relative  to  waiting 
room  readers  indictment  bad  for  dnplldty. 
The  two  offenses  of  failing  to  provide  a 
suitable  and  convenient  waiting  room,  as  re- 
quired by  Ky.  St.  {  772.  and  failing  to  heat 
and  ventilate  the  waiting  room,  as  required  by 
section  784,  cannot  be  diarged  in  one  indict- 
ment without  renderii^  it  bad  for  duplicity. 

Appeal  from  Circuit  Court,  Ohio  County. 

The  LoulsviUe  ft  Nadiville  Bailroad  Coin< 
pany  was  indicted  for  naslectlng  to  provide 
a  Bultsble  waiting  Toom  tn  its  depot  De- 
murrer to  Indictment  auatalned,  and  the 
Conunonwealtti  appeals.  Judgment  reversed, 
ft>r  trial  conalstent  with  the  opinion. 

See.  also.  180  Ky.  809. 224  8.  W.  847. 

Chas.  I.  Dawson,  Atty.  Gen.,  Thos.  B. 
McGregor,  Asst.  Atty.  Gen.,  and  C.  B.  Smith, 
of  Hartford,  for  the  Commonwealth. 

B.  D.  Warfleld,  of  Louisville,  and  Thos. 
E.  Sandldge^  of  Owenaboro,  for  an^lee. 


SAMPSON,  J.  The  commonwealtli  proae- 
cutes  this  appeal  from  a  Judgment  of  the 
Ohio  circuit  court,  holding  demurrable  an  in- 
dictment charging  the  Louisville  &  NashvlUe 
Railroad  Company  with  failing  and  neglect- 
ing to  provide  a  convenient  and  suitable  wait- 
ing room  Id  its  depot  at  Centertown  and  dis- 
missing the  iDdictment  The  indictment,  in 
BO  far  as  necessary  to  an  unilifnitfnnding  of 
this  case,  reads  as  follows: 

"Accuse  the  defendant,  Louisville  ft  Nash- 
vttle  Railroad  Company,  of  the  offense  of  fail- 
ing,  neglecting,  and  refuring  to  provide  coo- 
venient  and  suItaUe  wafting  room  at  its  de- 
pot in  the  town  of  Centertown,  committed  in 
manner  and  form  as  follows,  to  wit:  Said 
Louisville  &  Nashville  Bailroad  Company,  a 
corporation  duly  organized,  created,  and  in- 
corporated under  the  laws  of  the  state  of  Ken- 
tucky, and  engaged  in  the  operation  of  paa- 
senger  trains  in  and  through  Ohio  county,  aft- 
er the  1st  day  of  March,  1920,  and  within  12 
months  next  before  the  finding  of  this  indict- 
ment, did  willfully  and  unlawfally  fail,  ne^ect. 
and  refuse  to  provide  a  convenient  and  suitable 
waiting  room  at  its  depot  in  the  town  of  Cen- 
tertown, an  incorporated  town  of  the  sixth 
class,  in  said  county;  that  said  waiting  room 
in  said  depot,  its  said  passenger  depot,  was 
on  said  date  not  convenient  and  auitable  for 
the  accommodation  of  tiie  paaaengers  of  said 
company  and  the  public,  there  beiiig  only  one 
waiting  room  for  white  passengers,  which  said 
waiting  room  so  provided,  was  too  small  for 
the  accommodation  of  said  passengers  and 
the  public,  and  was  frequently  during  said  time 
not  kept  open  for  the  use  or  accommodation  of 
said  passengers,  and  was  and  Is  not  snffidentiy 
lighted,  heated,  and  ventilated,  and  was  not 
supplied  with  suttahle  or  enffleient  fumitnre. 
fixtures,  and  conveniaices  for  the  accommo- 
dation of  said  passengers  and  the  public,  and 
was  not  kept  uid  maintained  in  decent  order 
and  repair." 

In  anstainlng  the  dflmoner  to  the  Indlet- 
ment  the  learned  and  careful  trial  Judge  en- 
tered the  following  order: 

"This  indictment  coming  on  to  be  heard  on 
demurrer  of  the  defendant  thereto,  and  the 
court  having  heard  argument  of  counsel  for 
commonwealth  and  defendant  on  the  question 
of  duplicity,  and  being  suffidieuUy  advised  it  is 
of  the  opinion  that  the  present  indictment 
states  two  offenses,  viz.  one  for  not  maintain- 
ing a  convenient  and  auitable  waiting  room  at 
Centertown,  which  offense  arises  under  section 
772  of  the  Kentucky  Statutes,  and  is  punish- 
able by  a  fine  of  from  $100  to  $500;  the  other 
for  not  keeping  the  said  waiting  room  at  said 
town  open,  heated,  and  ventilated,  whl^  latter 
offense  arises  under  section  784  of  Kentudty 
Statutes,  and  is  punishable  by  a  fine  of  from 
910  to  ^20,  and  of  which  offense  this  court  has 
no  Jurisdiction,  and  the  commonwealth  attor- 
ney declining  to  elect  which  offense  he  would 
prosecute,  it  is  hereby  ordered  and  adjadged 
that  said  demurrer  be  sustained,  and  uid 
indictment  is  hereby  dismissed,  to  whidt  plain- 
tiff objecta  and  excepts." 


iPor  oUur  oases  see  same  topic  and  KBY-NUUBBR  la  all  Kay-Numbered  Digests  sad  Iad< 
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Sectifm  TlZt  Kentucky  Statutes,  In  bo  far 
as  rdennt  reads  a«  ftdlowa:  ■ 

"Every  company  operatbis  a  railroad  In  thla 
state  shall  proTfde  a  convenieiit  and  aaitable 
waitinff  room  and  water-closet  or  privies  at  all 
depots  in  cities  and  towna,  and  at  such  stations 
as  the  Railroad  Comraissioa  may  require  on  its 
lines,  and  keep  and  maintain  the  lame  in  decent 
order  and  repair."* 

The  relevant  part  of  section  784  reads  as 

follows: 

"All  companiea  shall  keep  their  ticket  offices 
open  for  the  sale  of  tickets  at  least  thirty 
infinites  immediately  preceding  the  adiedule 
time  of  departare  of  aU  passenger  trains  from 
every  refolar  passenger  depot  from  which  such 
trains  start  or  at  which  they  regnlarly  stop, 
and  shall  open  the  waiting  room  for  passengers 
at  the  same  time  as  the  ticket  office,  and  keep 
it  open  and  comfortably  warmed  In  cold  weath- 
er nntfl  the  train  departs." 

[1]  From  a  reading  of  tbe  sectUns  of  the 
atatnte  coi^  abor^  and  tbe  Indlctmoit,  It 
will  deariy  appear  tbat  the  Indlctmoit  is 
not  daplldtoas  or  subject  to  demurrer,  al- 
flioui^  It  Is  prolix,  redundsnt,  and  pieonastlc. 
It  suffldoitly  cliarges  tbe  offense  denounced 
by  section  7T2,  Emtocky  Statutes,  but  It  does 
not  chai^  the  offSnse  against  Wddi  section 
781  Is  direotedt  and  as  but  one  offense  ia 
charged,  altbough  time  are  surplus  words 
somewhat  Indicating  a  purpose  to  Iniflude  an- 
other ottzaas,  the  indictment  Is  not  duplld- 
tous.  It  Is  subject  to  criticism,  and  tbat  part 
ot  It  wbiclh  relates  to  heating  and  lighting 
the  waiting  roimi  of  the  depot  should  have 
been  omitted,  tor  It  appertains  to  tbe  ottean 
doiounced  by  section  784  of  Kentudcy  Stat- 
utes only. 

Ibnlfestly  the  indictment  under  considera- 
tion was  drawn  under  sectimi  772,  and  was 
Intended  to  diarge  the  defteidant  company 
with  the  offense  of  failing  to  provide  con- 
rsnleiit  and  suitable  waiting  room  in  Its  depot 
at  Centertown.  and  not  to  diarge  It  with  fil- 
ing to  "open  the  waiting  zoom  for  passeogers 
at  the  same  tine  as  the  tl^et  office  and  kAp 
it  open  and  comfortably  warm  In  cold  weath- 
er," as  required  by  section  784.  . 

12]  The  (tf»se  covered  bf  sectlim  T72  Is 
diarged  in  the  indictment  In  the  language  of 
tbe  statute,  which  this  court  has  held  suffi- 
cient In  many  cases.  ft  N.  R.  B.  Co.  r. 
Commonwealth,  144  Ky.  625,  139  S.  W.  756. 

[I]  But  the  statute,  section  784,  is  not  fol- 
lowed, nor  are  there  words  of  Uke  Import 
or  meaning  emidoyed  In  the  indictment,  so 
as  to  charge  the  offense  therein  denonnoed. 
If  the  indictment  had  not  ccmtained  the 
(ilause,  "and  was  frequently  during  said  time 
not  kept  open  for  the  use  and  accommodation 
9t  said  passengers,"  and  bad  omitted  the 
word  "heated"  appearing  In  another  line, 
there  would  have  beoi  no  indication  that  the 
pleader  Intended  to  charge  the  defendant 
company  with  the  offense  covered  oy  section 
784»  and  as  tbe  words,  taken  alone,  do  not 


charge  the  offoise  denounced  by  section  784, 
or  any  offense,  the  lndl(^ment  was  not  and 
could  not  be  dupUcItous.  Nor  was  the  in- 
dictment bad  for  any  of  the  other  reasons 
assigned  In  brief  of  appellee  company,  evffli 
thou^  after  charging  the  offense  named  In 
section  772  In  general  terms,  it  proceeded  to 
charge  defendant  OHnpany  with  specific  acts 
which  rendered  tbe  waiting  room  ia  the 
depot  Inconvenient  and  unsuitable  for  tbe 
purposes  for  which  It  was  intended,  by  setting 
forth  (1)  that  the  waiting  room  was  too 
small;  (2)  was  not  sufficiently  lighted  or 
ventilated;  (3)  was  not  supplied  with  suit- 
able fumltdre  and  fixtures;  and  (4)  was  not 
maintained  in  decent  order  and  repair.  If 
the  waiting  room- was  too  small  to  be  suitable 
or  convenlmt  for  the  traveling  public  whit^ 
used  the  depot  to  board  defendant's  trains, 
and  this  fact  was  proven  to  the  Jury,  It  should 
have  found  the  defendant  company  guUty  of 
the  offense  charged  in  tbe  indictment  So 
should  the  Jury  have  found  the  defendant 
guilty  on  proof  that  the  company  had  failed 
to  sufficiently  light  or  ventilate  the  waiting 
room,  for  a  room  not  sufficiently  lighted  or 
ventilated  would  not  be  a  suitable  or  con- 
venient room  In  which  to  wait  at  a  depot  for 
a  train.  And  If  the  company  failed  to  pro- 
vide a  room  with  suitable  fixtures,  such  as 
seats.  It  would  be  liable  on  this  Indictment, 
or  failed  to  maintain  the  waiting  room  In 
decent  order  and  repair,  It  would  be  subject 
to  the  penalties  denounced  by  the  statute.  In 
other  words,  a  waiting  room  Is  not  suitable 
or  convenient  for  waiting  passengers  which 
is  too  small,  dark*  stuffy,  or  whldi  la  dir^ 
or  indecent. 

[4, 1]  The  In^kitment  is  sobject.  however, 
to  tbe  crltldsm  that  it  Istoobroadlnsinneof 
its  terms.  The  railroad  is  only  required  to 
provide  a  suitable  and  convenl«at  waiting 
room  for  persons  waiting  to  take  passage  on 
its  trains  or  to  transact  business  with  the 
company,  and  is  under  no  obllgattcn  to  pro- 
vide a  waiting  room  of  any  character  what- 
ever fbr  the  graieral  public.  The  Indlctmoit 
should  not  have  coupled  the  wwds  "and  pub- 
U<^'  to  the  word  **passenger8,"  and  proof  that 
tbe  waiting  room  was  too  small  to  acemumo^ 
date  "passengm  and  the  public"  would  not 
sustain  a  convictitm ;  but  evidence  of  the  suf- 
ficiency of  It  to  accommodate  the  passengers 
alone  would  warrant  an  acquittal  erf  the  de- 
fendant company,  if  Its  size  al(me  was  ques- 
tioned. While  we  have  written  in  the  cases 
of  I.  C.  B,  B.  Co.  V.  Commonwealth,  62  S.  W. 
818,  21  Ky.  Law  Bep.  668,  I.  0.  B.  R.  Oo.  T. 
Commonwealth,  90  S.  W.  602.  28  Ey.  Law 
Bep.  802,  L.  &  N.  B.  R.  Co.  v.  Commonwealth, 
144  Ky.  625,  189  S.  W.  931,  I.  C.  B.  B.  Co.  v. 
Onnmonwealth,  179  Ky.  28,  200  S.  W.  17,  and 
Commonwealth  v.  L.  ft  N.  B.  B.  Co.,  189  Ky, 
309,  224  S.  W.  847,  that  on  a  trial  under  an 
Indictment  similar  to  the  cne  under  consid- 
eration tbe  commonwealth  may  Introduce  evl- 
dmee  of  the  failure  «f  the  company  to  have 
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ItB  waiting  room  open  and  heated  In  co1<l 
weather  for  at  least  30  minutes  before  the 
time  of  depnrture  of  trains,  we  think  the  bet- 
ter practice  would  be  to  exclude  all  such 
evidence,  for  it  relates  more  to  the  operation 
than  to  the  providing  of  a  suitable  and  con- 
venient waiting  room,  and  should  be  allowed 
only  on  the  trial  of  an  indictment  under  sec- 
tion 784,  Kentucky  Statutes.  If  tt  be  the 
purpose  of  the  coinnionwealth  in  a  given  case 
to  charge  the  defendant  company  with  failure 
to  provide  a  suitable  and  convenient  waiting 
room,  the  iadictiuent  should  contain  nothing 
about  a  failure  of  the  company  to  keep  it 
open  and  comfortable  in  cold  weather,  nor 
should  evidence  be  received  on  the  subject; 
but  if  the  commonwealth  wants  a  conviction 
under  section  7&i  for  failure  to  have  the 
waiting  room  open,  or  for.  a  failure  to  have 
it  comfortably  warm  in  cold  weather,  it 
should  draw  Its  Indictment  under  this  sec- 
tion, and  confine  Its  evidence  to  that  which' 
will  sustain  this  charge,  and  not  offer  or  be 
allowed  to  iutroduce  evidence  which  would 
sustain  a  conviction  for  failure  to  provide  a 
suitable  and  convenient  waiting  room  kept 
in  decent  order  and  repair.  The  two  offenses 
cannot  be  charged  In  one  indictment,  without 
rendering  it  bad  for  duplicity.  The  Legisla- 
ture never  so  intended,  else  it  would  not  have 
passed  the  two  statutes,  covering  different 
acts  or  omissions,  and  prescribing  different 
penalties  for  their  violation. 

For  reasons  Indicated  the  Judgment  is  re- 
versed for  a  trial  consistent  with  this  opin- 


ADAMS  0t  al.  V.  BATES. 

(Conrt  of  Appeals  of  Eentncky.   May  81, 

1921.) 

1.  Life  estates  «=>28— Petition  held  to  state 
eauso  of  action  for  voluntary  waste. 

A  petition  aUeging  that  tbe  owner  of  an 
undivided  share  of  certain  land,  the  rest  of 
which  was  owDed  by  plaintiffs,  nnlawfaUy  and 
unnecessarily  cut  and  destn^cd  timber  from 
much  of  the  laod.  prior  to  the  expiration  of  a 
life  estate  therein  formerly  owned  by  bim, 
without  the  knowledge  or  consent  of  plaintiffs, 
who  owned  the  fee  In  remainder,  held  to  state 
a  cause  of  action  for  voluntury  waste,  as  al- 
lowed by  Ky.  St.  {S  2328-2336. 

2.  Remainders  «=>I7(2)— Action  for  waste 
committed  by  grantee  of  estate  for  life  of 
grantor  need  not  be  delayed  until  attar  gran* 
tor's  death. 

Under  Ey.  St.  ||  2329,  2330,  the  ownerF 
of  a  remainder  In  fee  after  an  estate  tor -the 
Ufe  of  their  rraotor,  need  not  delay  nntH  aft- 
er the  death  of  the  grantor  the  bringing  of 
an  action  for  waste  committed  by  the  grantee 
of  the  life  estate. 


3.  Remainders  «=>I7(3)— Statirta  begins  ta 
run  against  owners  of  remainder  la  feo  aftsr 
life  estate  from  time  of  commlssloa  of  wast* 
by  grantee  of  such  estate. 

Where  the  grantee  of  an  estate  for  the  life 
of  grantor  committed  waste  thereon  daring 
grantor's  life,  the  five-year  period  of  limitation 
fixed  by  Ky.  St.  g  2S1S,  began  to  mo  agaiiwt 
the  owners  of  the  remainder  in  fee  from  the 
time  of  the  commission  of  such  waste,  tbey 
having  the  right  to  sue  before  the  ezpiratum 
of  the  life  estate. 

4.  UmltatlOB  of  aotlois  ^177(2)  —  Plalatlt 
need  not  allege  faots  showlsg  aotttta  Ml 

barred  by  statute. 
The  plaintiff,  in  an  action  for  waste  by  the 
grantee  of  an  estate  for  the  life  of  grantor, 
need  not  allege  when  the  cause  of  action  ac- 
crued or  state  facts  showing  it  is  not  barred, 
as  the  statute  of  llmitatioDs,  if  relied  on  as  a 
defense,  must  be  pleaded  by  the  party  seeking 
its  protection. 

5.  Limitation  of  aoflons  ^5»I87— Infancy  must 
be  pleaded  to  bar  nmning  of  statute. 

One  relying  on  infancy  as  a  bar  to  the 
running  of  the  statute  of  llmitatioiis  most 

plead  the  fact. 

6.  Judgment  ^=3747(5)— Judgment  in  suit  to 
quiet  title  between  parties  to  action  for 
waste  held  bar  te  assortloa  of  titio  by  ri»> 

fendant. 

In  an  action  against  the  grantee  of  a  life 
estate  for  waste,  a  judgment  in  a  previons  ac- 
tion between  the  same  parties  to  quiet  title 
held  a  har  to  grantee's  assertion  of  title  by 
deed  from  a  third  patty. 

Appeal  from  Circuit  Court,  Enott  County. 

Action  by  Bobert  Adams  and  others 
against  Robert  Bates.  Judgment  for  defend- 
ant, and  plalntllfs  appeaL  Reversed  and  re- 
manded, with  dlrectlona 

Smitb  &  Gomba,  at  Hlndman,  for  appel- 
lants. 

A.  J.  May,  of  PrestonjE^iuTi;  for  aiv^Iee. 

SETTIiE,  J.  This  action  was  broogbt  by 
the  aK>ellants,  Robert  Adams  and  others, 
named  in  the  petition  as  plaintlffB,  acalnst 
the  appellee,  Bob^t  Bates,  seeking  to  re- 
cover of  the  latter  damages  for  the  alleged 
wrongful  cuttiug  and  appropriation  by  him 
of  valuable  standing  timber  on  and  frcMn  a 
tract  of  land  In  Knott  county,  particularly 
described  In  the  petition.  It  is  alleged  in 
the  petition  that  oue  John  B.  Adams,  then 
domiciled  in  Knott  county,  died  in  1882,  in- 
testate, survived  by  his  wife,  Lucy  Adams, 
and  seven  children,  the  app^nnts  being  Ave 
of  the  seven ;  that  John  B.  Adams  owned  at 
the  time  of  his  death  several  tracts  of  land, 
including  that  described  In  the  petition,  and 
that,  in  a  partition  sabeequently  made  of 
these  lands,  the  tract  described  In  the  peti- 
tion was  allotted  to  the  widow  aa  dower,  and 
In  full  of  her  share  as  widow  In  the  entire 
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landed  estate  of  the  decedent;  that  there- 
after the  widow,  Lucy  Adams,  by  a  eecoud 
marriage,  became  the  wife  of  Jason  Craft, 
who,  while  Hvln;  with  her  on  the  dower 
land,  by  purchase  and  through  a  deed  from 
Mftrjraret  Adams,  a  sister  of  appellants  and 
daughter  of  John  B.  Adams,  acquired  title 
to  her  remainder  Interest  as  an  heir  at  law 
of  the  latter  In  the  land  allotted  the  widow 
as  dower,  which  was  an  undivided  seventh 
thereof,  subject  to  tlie  life  estate  of  Mrs. 
Craft. 

It  appears  from  other  averments  of  the 
petition  that  Lucy  Craft  and  Jason  Craft, 
by  a  Joint  deed  executed  In  1890,  sold  and 
conveyed  to  the  appellee,  Robert  Bates,  their 
joint  and  several  interests  In  the  land  de- 
scribed In  the  petition ;  that  of  Lucy  Craft 
being  her  dower,  or  life  estate  therein,  and 
that  of  Jason  Craft  the  undivided  seventh 
la  remainder  conveyed  him  by  Margaret 
Adams.   Tbe  deed  frcHn  the  Crafts  to  the  ap- 
pellee, Batest  also  conveyed  him  whatever 
right,  actual  or  potential,  either  of  the  gran- 
tors might  have  had  In  the  interest  of  the 
other  in  the  land.   The  deed  thtu  executed 
waa  accompanied  by  the  delivery  to  Bates  of 
tbe  posseaslon  of  ttie  land  thereby  conveyed. 
He  ttaemifter  porthased  of  anoUier  child 
and  heir  at  law  of  John  B.  Adams,  deceased, 
his  nndlrtded  one-seventh  Interest  in  mnaln- 
der  In  the  dower  land,  and  received  of  the 
vendor  a  deed  Oierefbr.   Appellee  r«nalned 
in  exclnslve  possession  of  the  land  In  ques- 
tion from  the  date  of  Its  conveyance  to  blm 
fn  1800,  certainly,  until  the  death  In  1917 
of  Lucy  Craft,  which  had  the  effect  to  ter- 
minate the  life  estate  she  conveyed  him  In 
tbe  land.   Whether  be  is  yet  In  possession 
thereof  the  petition  falls  to  disclose.  It  does 
allege,  however,  that  he  now  Is  the  owner  in 
fee  simple  of  an  undivided  two-sevenths  of 
the  land,  and  that  tbe  appellants,  as  dill- 
drm  and  btirs  at  law  of  John  B.  Adams,  de- 
ceased, own,  by  Uk«  title,  the  ronalntng  flve- 
serentha;  or,  more  accurately  speaking,  an 
undivided  interest  of  one-seventh  eadL 

It  also  alleges,  in  substance^  that  the  ap- 
pellee unlawful]^  deared  and  destroyed 
timber  from  much  of  the  land,  none  ni  wbl<A 
clearing  or  destruction  of  timber  was  rea- 
sonably necessary  tot  the  upkeep  of  the  land 
or  Its  use  by  the  life  tenant;  and  that  such 
unnecessary  clearing  of  the  land  and  destmc- 
tlon  of  timber  by  appellee  was  without  ap- 
pellants' knowledge  or  consent,  and  all  done 
prior  to  the  death  of  Lucy  Craft,  the  former 
widow  of  John  B.  Adams,  and,  consequently, 
before  the  termination  of  the  life  estate 
which  she.  In  conjunction  with  her  second 
husband,  conveyed  blm  In  the  land.  By  its 
final  averment  the  petltl(m  lays  tbe  damages 
to  the  land  and  to  the  joint  owners  rights  of 
property  therein,  resoltlng,  as  alleged,  frmn 
the  appelWs  wnmgful  cutting  and  destroy- 
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ing  of  timber  thereon,  at  $10,000,  for  fire- 
sevenths  of  which  amount  Judgment  was 
prayed  by  the  appellunta 

The  defense  Interposed  by  the  appellee  to 
the  cause  of  action  alleged  In  tlie  petition 
was  set  forth  in  an  answer  of  Ave  para- 
graphs, the  first  of  which  traversed  substan- 
tially the  averments  of  the  petition,  except 
such  as  alleged  the  sale  and  conveyance  to 
appellee  by  Lucy  Craft  and  Jason  Craft  of 
tbelr  respective  Interests  In  the  land  In  ques- 
tion, Including  the  remainder  Interest  therein 
acquired  by  the  latter  of  Margaret  Adams. 
In  tbe  second  paragraph  It  vi&s  alleged  that 
Ihe  land  described  In  the  petition  never  be- 
longed to  John  B.  Adams,  but  was  a  part 
of  a  large  tract  formerly  owned  by  one 
Robert  Hamilton,  the  father  of  Lucy  Adams, 
later  Lucy  Craft,  and.  In  tbe  division  of  Rob- 
ert Hamilton's  lands  among  bis  heirs  at 
law  after  his  death,  was  allotted,  with  an- 
otlier  parcel,  to  his  son,  James  Hamilton, 
who.  In  1893,  sold  and  conveyed  It  to  the 
appellee;  and  that  his  claim  of  title  to  and 
possession  of  tbe  land,  nothwithstauding  his 
previous  purchase  of  the  Interest  of  Lucy 
Craft  and  that  of  her  daughter  Margaret 
therein,  from  and  since  the  execution  to  him 
of  the  Hamilton  deed,  has  been  under  and  by 
virtue  of  that  deed.  In  the  third  paragraph, 
divers  patents  were  mentioned  granting  to  va- 
rious persons,  assignors,  or  grantors,  as  claim- 
ed, of  Robert  Hamilton,  lands  alleged  to  have 
embraced,  in  whole  or  in  part,  the  tract  de- 
scribed in  the  petition.  This  paragraph  also 
alleges  that  the  land  in  controversy  had 
been  held  In  actual  possession  by  appellee 
under  claim  of  the  title  conveyed  him  1^  the 
James  Hamilton  deed,  adversely  to  appfll' 
lants  and  all  others,  for  more  tban  15  years 
before  tbe  instltntlrai  of  thdr  action,  and 
pleaded  the  statute  of  limitations  of  15  yean 
as  a  bar  to  the  latter's  claim  of  title  Oien* 
to;  and  also  as  to  their  dalm  to  damages 
for  appellee's  cutting  of  tlmb»  theremi. 

The  fourth  paragra^  of  the  answer  ad- 
mits the  cutting  by  appdlee  of  65  poi^r 
trees  en  and  l^om  the  land  In  question,  and 
alleges  that  it  was  done  In  tbe  necessary 
clearing  of  a  small  part  of  the  land  actually 
required  for  Its  reasonable  cultivation  and 
Improvement;  and  Qiat  tbe  material  from 
trees  so  cut  was  necessary  for  use,  and  was 
used  In  indoslng  the  land.  In  tbe  fifth 
paragraph  It  was  alleged  that  the  clearing 
of  land  and  cutting  of  timber  complained  of 
in  the  petition  was  done  and  committed 
more  than  five  years  before  the  instltutloa 
of  the  action,  and  that  any  right  of  action 
the  appellants  may  have  had  for  the  re- 
covery of  damages  tberefov  was  and  is  bar- 
red by  the  statute  of  limitations  of  flre 
years,  whldi  was  formally  pleaded. 

The  appellants  filed  a  general  demurrer 
to  the  aaswer  and  eadt  paragraph  thereof 
and.  without  walTUg  tbelr  right  to  Inslat 
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upon  ttie  donurrer,  filed  a  joint  and 
several  repl^  wblch,  after  traversing  the  af- 
firmative allegations  of  the  anam'er,  substan- 
tially averred  that  all  matters  pleaded  there- 
in In  support  of  appellee's  (dalm  of  title  to 
the  land  In  questlra  throni^  James  Bamil- 
toa  and  others,  allied  to  be  supolor  to 
that  conveyed  him  by  Lucy  and  Jasm  Oraft, 
and  also  to  that  asserted  by  appellants,  were 
put  In  Issue,  litltmted  and  determined  in  an 
action  brought  against  him  by  appellants  In 
the  Knott  circuit  court  to  quiet  their  title  as 
helTs  at  law  of  John  B.  Adams  to  a  remain- 
der Interest  of  'five-sevenths  then  asserted 
by  them  In  the  land ;  In  whidi  action,  as  al- 
so alleged  in  the  reply,  every  contention  as 
to  title  now  urged  by  appellee  In  the  case 
at  bar  was  decided  by  the  Judgment  of  the 
Knott  circuit  court  against  him  and  In  be- 
half of  appellants;  and  which  judgment, 
as  further  alleged,  declared  the  appellants 
the  owners  in  remainder  of  five-sevenths  of 
the  land  in  controversy,  and  awarded  them 
their  costs  expended  In  the  actlMi;  moreover 
that  the  appellee  prosecuted  an  appeal  from 
the  judgment  to  the  Court  of  Appeals,  and  it 
was  by  that  court  affirmed,  all  of  which  oc- 
curred before  the  death  of  liucy  Craft 

The  Judgment  referred  to  was  pleaded  In 
the  reply  In  estoppel  of  and  as  a  bar  to  the 
claim  of  title  to  the  land  attempted  to  be 
asserted  by  appellee  in  the  present  action. 
Following  the  filing  of  the  reply,  the  case 
was  submitted  on  the  appellants*  demurrer 
to  the  appellee's  answer,  whereupon  the  dr- 
cntt  court  refused  to  sustain  it  as  to  the 
answer,  but  held  that  It  should  be  extended 
Or  carried  back  to  the  petition  and  sustained 
t»  that  pleading;  and  this  was  done  because 
of  the  eonrt's  opinion  that  appellants*  right 
to  Rcover  of  aniellee  damages  for  the  cat- 
ting of  timber  1^  the  latter  complained  of 
in  the  petition  was  confined  by  the  statote 
of  limitations  to  five  years  next  before  the 
Institution  of  the  action,  and  that,  as  the  pe- 
tition did  not  allege  that  such  cutting  of  the 
timber  by  appellee  was  done  within  five 
years  next  before  the  institution  of  the  ae- 
tioo.  It  failed  to  state  a  cause  of  action ;  ap- 
pellants refused  to  plead  further,  and  the 
petition  was  dismissed.  Excepting  to  all  of 
stheae  mlings  and  the  Judgment;  entered 
thereon,  they  have  appealed. 

[1]  While  the  petition  is  In  some  respects 
awkwardly  expressed,  and  some  of  Its  aver- 
ments of  fact  barely  sufficient  to  present  the 
full  meaning  of  the  pleader,  we  have  reached 
the  conclusion  that,  considered  as  a  whole, 
it  reasonably  well  states  a  cause  of  action 
for  voluntary  waste  as  allowed  by  Ky.  St. 
H  2328  to  233e;  lnclu8iT&  Section  2328  pro- 
vides: 

"If  any  tenant  for  life  or  years  shall  commit 
waste  daring  bis  estate  or  term,  of  anything 
belonging  to  the  tenement  so  held,  without 
•pedal  Ucenss,  in  writiiig»  so  to  dO|  1m  shall  be 


Bubjeet  to  an  action  for  waste,  stall  lose  the 
thing  wasted,  and  pay  treble  the  amount  at 
which  the  waste  shall  be  assessed." 

Section  2329  pmnlts  the  bringing  of  such 
action  by  one  who  has  the  rraoainder  or  re- 
verslcm  In  fee  sl*nple  after  an  intervening 
estate  for  life  or  years;  and  also  by  one  wlio 
has  a  remainder  or  reversion  for  life  or 
years,  each  being  entitled  to  recover  such 
damages  as  It  shall  appear  he  has  suffered 
by  the  waste  complained  of.  Sectlra  2330 
gives  an  heir  the  right  to  bring  and  maintain 
an  action  for  waste  done  In  the  time  of  his 
ancestor,  as  well  as  in  his  own  time.  Section 
2332  mabes  a  tenant  in  common.  Joint  tenant, 
or  parcener  who  commits  waste  liable  to 
his  cotenants  Jointly  or  severally  for  dam- 
ages, while  section  2334  provides: 

"If,  in  any  action  for  waste,  the  Jary  find 
that  the  vaste  was  wantonly  committed,  Jadg- 
ment  shall  be  entered  for  three  times  the 
amount  of  the  damages  assessed." 

[2, 3]  No  claim  seems  to  be  made  In  this 
action  tot  punitive  damages.  The  appellants 
only  seek  to  recover  actual"  damages  for 
waste  committed  upon  the  land  by  the  gran- 
tee of  Oie  life  estate,  limited  to  the  injury 
cansed  to  the  remainder  Interest  of  each  of 
them;  and  while  the  entire  value  of  tha 
timber  destroyed  is  placed  at  flO,000,  they 
only  demand  the  recovery  together  of  five- 
sevenths  thereof,  or  a  seventh  each.  recognlK- 
Ing  that  appellee,  as  the  owner  of  two-sev- 
enths of  the  land  in  remainder  at  the  time 
the  waste  was  committed,  is  entitled  to  cred- 
it on  the  total  value  of  the  timber  destroyed 
for  two-sevenths  thereof.  Appellants  are 
not,  therefore,  suing  appellee  as  a  joint  ten- 
ant for  waste  committed  by  blm  to  the  land 
since  the  termination  of  the  life  estate  he 
purchased  therein  from  the  widow  of  John 
B.  Adams.  They  did  not  have  to  delay  until 
after  the  termination  of  the  life  estate  by  tbe 
death  of  Lucy  Oraft,  formerly  widow  of  John 
B.  Adams,  the  bringing  of  the  present  action 
against  her  grantee  for  waste  committed  by 
him  to  or  upon  the  land  before  her  death. 
On  tbe  contrary,  it  might  have  been  brouglit 
at  any  time  before  her  death  and  the  cwi- 
sequent  termination  of  the  life  estate  there- 
in she  conveyed  appellee.  Hence  we  agree 
with  the  circuit  court  that  the  statute  of 
limitations  began  to  mn  against  appellants' 
claim  for  damages  when  and  from  the  time 
they  might  or  could  have  sued  therefor;  and 
as  the  period  of  limitation  fixed  by  section 
2515.  Ky.  Stats,  applies.  If  the  cutting  of 
timber  by  appellee  on  the  land  complained  of 
occurred  more  than  five  years  before  the  In- 
stitution of  tbe  action,  the  statute  will  bar 
a  recovery. 

[4]  We  do  not,  however,  agree  with  the 
circuit  court  that  the  failure  of  the  petition 
to  allege  that  the  cutting  of  timber  on  the 
land,  causing  the  waste  complained  of,  oc- 
curred within  5  yearn  before  the  Instltatlw 
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of  tlie  actlom  made  It  bad  on  denramr.  It 
Is  true  ttafi  petition  does  not  state  wben 
the  timber  was  cut,  whether  5  or  20  years 
before  snU.  Its  aTerments  go  no  forthv 
tban  to  aay  the  entUng  was  done  before  the 
temilnatlon  of  the  lUe  estate  purchased  by 
appellee  of  Mrs.  Craft,  and  thoogb  her  death 
fs  allied  to  have  occurred  at  a  date  mndi 
less  tban  flre  years  next  before  the  Snstlta- 
tion  of  Uw  action,  no  Inference  can  be  drawn 
from  that  avermoit  as  to  when  the  timber 
was  cnt,  or  fbe  statute  began  to  mn.  Be- 
sides, we  time  and  a^in  have  held  that  It 
Is  mmeoessary  for  the  plaintiff  to  allege  in 
the  petition  when  the  cause  of  action  ac- 
crued, or  to  state  such  fiicts  as  will  show  It 
is  not  barred  by  the  statute  of  limitations ; 
but  that  the  statnte  of  limitations^  if  relied 
on  as  jcround  of  defense,  must  be  [deaded  by 
the  party  seeking  Its  protection.  Chiles  r. 
Drake,  2  Mete  146,  74  Am.  Dec  406;  Tager 
T.  President,  eta,  Bank  of  Ey..  12S  Ey.  177. 
100  S.  W.  848,  80  Ky.  Law  Bep.  1287:  Green 
County  V.  Howard,  127  Ky.  879,  105  8.  W. 
807,  32  Ey.  Law  Rep.  243.  "The  reason  for 
the  rale."  as  was  said  In  Oreen  County  v. 
Howard,  snpra,  "is  that  thexe  may  have  been 
something  ohstructing  the  running  of  the 
statute." 

tBl  It  is  dalmed  In  the  brief  of  appellants' 
counsel  that  the  runiUng  of  the  statute  has 
been  obetrncted  In  the  case  at  bar  by  the  In- 
fancy of  the  appellants,  or  some  of  tiiem; 
and  that  by  reason  thereof  the  statute  was 
suspended  dnrlng  the  time  their  disability 
prevmted  them  from  suing.  We  have  failed 
to  dnd  In  any  of  the  pleadings  an  aTennent  or 
Intimation  that  the  appellants,  or  any  of 
them,  were  Infants  when  the  waste  sued  for 
was  committed,  and  If  such  Infancy  existed, 
or  Is  Intended  to  be  relied  on.  it  must,  like 
the  statute  of  limitatioos.  be  pleaded.  It  fol- 
lows from  the  conclusions  we  have  expressed 
that  the  raling  of  the  circuit  court  snstaln- 
ing  the  demurrer  to  the  petition,  was  error. 

II]  As  all  <ilalms  of  title  asserted  by  ap- 
pellee In  his  answer  to  the  land  Involved  in 
this  action,  except  as  admitted  in  the  peti- 
tion, were  rejected  by  tbs  Judgment  in  the 
prerlons  action  between  the  parttes,  it  is 
only  necessary  to  refer  to  the  (pinion  of  this 
court  In  Bates  v.  Adams,  etc.,  182  Ey.  100, 
206  B.  W.  163,  to  ascertain  the  rights  both  of 
aivellanta  and  appellee  in  the  land,  niat 
opinion  settles  every  question  of  title  raised 
In  the  case  at  bar,  and  fixes  It  In  the  parties 
respectlT^y  as  vre  have  already  stated. 
Hence,  the  circuit  court  Should  have  snshiln- 
ed  appellants'  demurrer  to  all  of  the  answer, 
except  the  paragraph  i^eadlng  the  statute  of 
Umltatlons  of  five  years,  the  paragraito  put- 
ting fn  Issue  the  quantity  of  timber  out  by 
appellee,  Its  vshie  to  tiie  land  as  standiiw 
trees  at  the  date  of  the  cutting;  whether  it 
was  used  In  fencing  the  land  and  snch  Use 
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was  reasonably  necessary  for  that  purpose, 
and  whether  or  not  appellants  bad  knowl- 
edge of  and  acquiesced  in  the  cutting  of  the 
timber  when  It  was  done.  Upon  the  return 
of  the  case  to  the  court  b^low,  it  should  re- 
quire tiie  pleadings  to  be  so  reformed  as  to 
properly  present  the  Issues  as  above  stated. 

For  the  reasons  stated,  the  Judgment  ajh 
pealed  from  is  reversed,  and  cause  remanded, 
with  directions  to  the  (Arcalt  court  to  over- 
mle  the  demurrer  to  the  petition,  sustain  the 
demurrer  to  such  of  the  paragraphs  of  the 
answer  as  have  beoi  Indicated,  and  for 
further  proceedings  conalatent  with  the  <^ln- 
Ion. 


FRANKFORT  ELEVATOR  COAL  CO.  V. 
WILLIAMSON. 

(Court  of  Appeals  of  Eentucky.   Ma;  27, 

1921.) 


1.  Negligence  «s:»l36(27)-^OBtrlbstory  segil- 
gence  of  perses  Isjurod  by  falllsf  eoal  pile 
held  for  jary. 

In  action  gainst  a  coal  company  by  a  cus- 
tomer for  injuries  received  from  colIapBin^  coal 
pile  wben  he  was  loading  coal  pordiased  from 
the  pile,  defendant's  negligence  and  ^aintiSTs 
contributory  negligence  in  violating  instruc- 
tions in  loading  from  the  pile  and  going  near 
an  obviously  d&ngerons  condition  hel^  for  jury. 

2.  Appeal  aad  error  «=»2IS(I)— Appellant  oas- 
sot  eomplain  of  fallare  to  ghrs  Itttmotios  aot 
offered. 

Appellant  cannot  complain  of  faQure  to 
give  requested  instruction  where  It  was  not  of- 
fered for  appellant 

3.  Trial  «=»260( I)— Failure  to  give  Instruotlen 
oovered  by  others  not  error. 

Failure  to  give  a  requested  instniction  was 
not  error,  where  the  Ins^ctions  givtu  embrac- 
ed the  aame  idea. 

4.  Appeal  and  error  ^=9^1003— Verdict  not  dis- 
tarbad  unless  dearly  against  weight  of  evl- 
deace. 

The  verdict  of  a  jury  will  not  be  disturbed 
unless  clearly  and  palpably  against  the  weight 

of  evidence. 

Appeal  from  Circuit  Court,  Franklin 
County. 

Acti<»  by  James  Williamson  against  the 
Frankfort  Elevator  Coal  Company.  From 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Leslie  W.  Morris,  B.  a  CRear,  and  7.  a 
Jones,  all  of  Frankfort,  fbr  appellant 

B.  O.  WDliams,  of  Frankfort,  J.  T.  Qoodi, 
of  Madlsonville,  and  W.  0.  Marahall,  of 
Frankfort,  fbr  appeUee^ 

TUBNBR,  O4  During  tiie  severe  winter  ot 
1017-18  the  ai^tiOant  opwated  two  coalyards 
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In  Frankfort,  Ky^  tne  In  North  Frankfort 
and  the  other  in  South  Frankfort. 

On  the  2l8t  of  January,  1918,  the  appellee 
went  to  appellant's  North  Frankfort  yard, 
and  while  there  by  Invitation  as  one  of  Its 
customers,  and  while  loading  his  small  sled 
In  connection  with  one  of  appellant's  em- 
ployes, was  severely  Injured  by  the  collapse 
or  spreading  of  a  large  pile  of  coal  In  appel- 
lant's said  yard,  and  for  the  Injuries  so  re- 
ceived, as  claimed,  by  reason  of  the  negli- 
gence of  appellant,  and  Its  officers  and  em- 
ployes, this  action  was  brought 

The  petition  alleges,  In  substance,  that  the 
defendant  operated  the  coalyard  In  question, 
and  that  he  (plaintiff),  together  with  the  pub- 
lic^ was  invited  to  go  and  be  there  as  the 
customer  of  the  defendant,  for  the  purpose 
of  buying  and  re^viikg  coal  from  it,  and  that 
on  or  about  the  2l8t  of  January,  1918,  while 
be  was  80  upon  the  premises  of  the  defend- 
ant for  the  purpose  of  buying  and  receiving 
coal,  and  while  upon  the  ground  at  ot  near 
one  of  Its  large  banks  or  piles  of  coat  from 
which  defendant's  agents  and  etnplc^ea  were 
ttien  and  there,  and  had  been  -tmrnedlately 
previous  thereto,  taking  coal,  and  while  ptaln- 
Hff,  together  with  an  employ^  of  the  defend- 
ant, was  loading  and  placing  coal  upon  bis 
{plaintiff's)  sled,  said  bank  or  pile  of  coal, 
consisting  of  heavy  blocks  and  smaller  cmea, 
by  reason  of  the  negligence  and  carelessness 
of  the  defendant  and  its  officers  and  agents, 
fell,  and  with  great  force  and  weight  precipi- 
tated against  and  upon  the  plaintiff  said  cral. 
whereby  be  was  violently  knocked  down  by 
said  mass  and  pile  of  coal,  as  a  result  of 
whldi  he  was  sralously,  painfully,  and  peiv 
manently  Injured. 

The'  answer  was  a  traverse  of  the  plain- 
tiff's petition,  and  in  the  second  paragraph 
It  was  pleaded.  In  substance,  that  upon  the 
occasion  in  question  the  plaintiff  had  been 
directed  by  tbe  agents  and  servants  of  the 
defendant  !n  charge  of  the  coalyard  to  have 
the  coal  loaded  upon  his  sled  from  certain 
cars  which  were  loaded  with  coal  and  at  the 
time  In  the  yard,  but  that  the  plaintiff,  in 
violation  of  these  instructioos,  and  of  his  own 
accord,  and  wft'bout  authority  from  the  de- 
fendant, undertook  to  load  his  sled  from  the 
pile  of  coal  in  the  yard,  and  In  so  doing  he 
got  under  the  edge  of  tbe  pile  of  coal  and 
pulled  tbe  blocks  of  coal  from  under  the  same 
until,  with  his  own  hands,  the  pile  was  so 
loosened  that  It  fell,  although  he  had  been 
previously  warned  In  time  to  have  prevented 
his  Injury  to  get  out  from  xmder  the  pile  of 
corI,  but  that  be  failed  to  heed  tbe  warning, 
and  voluntarily,  and  without  defendant's  con- 
sent, engaged  in  loading  the  coal  bimself,  al- 
though the  defendant  had  at  the  time  ample 
hand.s  to  load  the  same,  and  that  the  plain- 
tiff had  failed  upon  the  occasion  in  question 
to  exercise  ordinary  care  for  bis  own  safety 
In  getting  in  and  about  the  pile  of  coal  and 
taking  coal  tberefrem  to  load  oa  bla  died, 


and  that  his  Injuriea,  If  any,  were  doe  to  Us 

own  negligence. 

^e  affirmative  matter  of  the  answer  was 
traversed  on  the  record. 

On  a  trial  the  jury  returned  a  verdict  for 
the  plaintiff  for  11,200,  upon  which  Judgment 
was  entered,  and,  the  d^endant's  motlcm  and 
grounds  for  a  new  trial  having  been  ova- 
ruled,  It  has  appealed. 

A  reversal  la  asked  upon  three  grounds: 

(a)  Because  the  court  failed  to  give  the 
perfflnptory  instruction  asked  for  tbe  de- 
fendant. 

0»  Because  tbe  court  erred  in  giving  in- 
struction number  one  at  plaintiff's  Instance. 

(c)  Because  tbe  verdict  of  tbe  Jury  was 
[mlpab^  against  tbe  evidence  and  beoause 
of  the  failure  of  tbe  court  to  grant  a  new 
trial  for  that  reason. 

[t  ]  The  plaintiff's  evidence  showed  Qiat  be 
went  to  tbe  coalyard  on  the  day  named  and 
took  a  one-horse  sled  wltb  blm  tor  tbe  pur^ 
pose  of  getting  (2  worth  of  coal;  that  he 
went  to  the  office  and  got  tbe  sled  weighed, 
and  the  lady  there  In  diarge  told  blm  to  ga 
out  In  the  yard  and  get  tbe  coal;  that  be 
had  gotten  coal  there  a  number  of  times  be- 
fore in  quantities  of  from  $1  to  |2  worth  at 
a  time;  that  after  be  weighed  his  eled  he 
went  out  in  the  yard  and  met  «te  of  appel- 
lant's employes,  who  asked  how  much  coal 
be  wanted,  and,  when  be  told  blm  92  worth, 
he  said,  "All  rl^t;  right  here  la  a  good 
place  to  get  under;  somebody  bas  already 
knocked  down  about  what  you  want;  good, 
dry  coal,  already  laying  down  here;**  that 
there  were  picks  and  shovels  about  there,  and 
be  and  tbe  employe  proceeded  to  load  the 
sled;  that  In  tbe  big  pile  of  coal  there  was 
a  hole  or  tunnel  from  whldi  people  had  been 
taking  coat;  that  the  hole  was  higher  than 
bis  head  and  went  back  under  the  i^e  25  or 
30  feet  or  more,  but  that  the  coal  whldi  he 
and  the  employe  loaded  on  the  sled  was  al- 
ready knocked  down  and  was  dry  coal,  lying 
on  tbe  ground  as  if  somebody  had  recently 
left  it  there,  and  that  It  was  all  disconnected 
from  the  main  big  pile  of  coal ;  that  at  about 
the  time  he  thought  he  had  his  $2  worth 
loaded  on  the  sled  he  saw  a  large  lump  down 
on  the  ground  separate  from  the  big  pile;  and 
he  thought  that  lump  t(%ether  with  what 
he  had  would  complete  bis  load,  and  that  he 
took  a  fork  and  was  prizing  or  lifting  that 
lump,  with  his  back  to  the  main  coal  pile, 
when  the  whole  thing  collapsed  and  spread 
over  him;  that  the  weather  bad  been  for 
some  time  very  cold  and  was  still  very  cold, 
and  tbe  coal  pile  was  covered  wltb  anow  and 
ice  and  apparently  frozen  hard. 

Some  of  the  material  points  In  appellee'3 
evidence  are  corroborated.  For  Instance,  It 
Is  shown  by  several  witnesses  that  the  hole 
or  tunnel  was  there  and  had  been  there  for 
some  time,  and  that  they  themselves  had  got- 
ten coal  at  or  out  of  tunnel,  and  that  It  was 
customary  for  purchaaen  of  mall  quantities 
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of  coal  to  CO  to  the  coal  pUea  In  the  yard  and 
load  their  own  sacks  or  small  vehicles,  and 
that  such  small  customers  usually  sought, 
as  appellee  did,  to  get  dry  coal,  free  from 
mow  w  Ice,  whldi  could  best  be  ivocored  at 
or  In  the  tunnel 

Again,  appellee's  testimony  vas  corroborat- 
ed by  a  dlsbiterested  witness  upon  the  mate- 
rial question  vbetber  or  not  he  had  prized 
the  last  large  lump  of  coal  from  out  of  the 
base  of  the  big  idle,  and  thereby  by  his  own 
act  loosened  U  so  as  to  cause  the  (»Uapse  or 
siwead. 

Mudi  of  the  evidence  of  the  defendant  was 
to  Uie  efltect  Hiat  appdiee  bad  be«i  directed 
spedflcally'to  load  his  sled  from  the  cars  that 
were  on  the  tracks  in  the  yard,  and  that  In 
violation  of  those  ln8tractt<Mis  he  had  gone 
to  the  large  pile  of  coal.  The  defendant  like- 
wise Introduced  cfHitdderable  evidence  tend- 
ing to  show  that  the  last  large  lump  of  coal 
which  the  plaintiff  sought  to  place  upon  his 
ded  was  In  the  edge  of  the  large  pUe  of  coal, 
and  a  part  of  the  foundation  of  the  {^e^  and 
that,  when  he  loosened  It  by  his  own  efforts. 
It  caused  the  whole  pile  to  collapse,  and 
thneby  his  Injury  was  bronifht  about. 

It  is  flrat  said  that  the  peremptory  instme- 
tlmi  shouKI  have  been  given,  because,  as 
claimed,  appellee  admitted  In  bis  cross-ex- 
amlnaaon  that  Barrett  and  Wll^,  two  of  the 
officers  of  appellant,  had  warned  him  of  the 
danger  of  going  at  or  near  the  mouth  of  the 
tmiael,  and  told  him  it  was  dangerous. 

It  Is  true  that  the  plalntlfF  stated  on  cross- 
examination  that  Barrett  and  WUey  said  the 
place  was  dangerous,  and  that  Barrett  was 
tbe  manager  and  Wiley  the  yard  boss;  but 
an  examination  of  the  plalntltrs  whole  testi- 
mony, and  an  examination  of  the  evidence 
of  both  Barrett  and  Wiley,  who  testified  for 
appellant,  discloses  that  the  conversation 
with  Barrett  ai^  Wiley  to  whidi  he  r^rred 
hi  that  evldmce  was  one  after  the  Injury. 
TMa  Is  apparent  from  the  foet  that  the  plaln- 
tUt  In  another  part  of  hla  evldmce  specifical- 
ly and  positively  statea  that  he  had  not  been 
warned  before  the  accident  of  any  danger 
about  getting  coal  from  or  near  tbe  mouth  of 
the  tunnel,  and  tiom  the  further  fact  that  nel- 
Qkt  Barrett  nor  Wiley  claims  to  have  gXvea 
bhn  any  such  warning  before  the  accident, 
and  fronf  the  additional  fact  that  it  appeared 
that  both  Barrett  and  Wiley  visited  him  more 
than  Mice  after  the  acddoit,  either  at  the 
hospital  or  at  his  home. 

We  are  convinced  that  no  fiilr  interpreta* 
tloD  of  tbe  evidence  can  make  this  statemait 
ot  anwllee  mean  that  he  was  warned  by 
Barrett  and  Wiley,  or  either  of  them,  before 
the  aoddesat  happened. 

Bat  it  is  said  that  the  facts  of  this  case 
bring  it  within  the  rule  that,  where  a  danger 
li  so  obvious  and  imminent  that  tme  ot  ordi- 
nary prudeuw  under  like  circumstances 
woidd  not  Jiave  subjected  himself  to  It;  there 
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can  be  no  recovery,  and  that  therefcm  Q» 
peremptory  staoold  have  been  given. 

We  confess  that  this  Is  the  only  question 
in  the  case  which  has  given  us  any  dltflculty; 
for  at  first  blush  it  would  seem  that  any 
ordinarily  prudent  man  would  hesitate  to  go 
in  or  near  to  the  month  of  a  hole  or  tunnel 
In  a  great  pile  of  loose  coal.  But  when  we 
consider  that  the  hole  had  been  tttere  for 
some  time,  that  the  pile  of  coal  was  frozen 
hard,  and  that  those  going  there  occasionally 
to  get  coal  did  not  know  whether  there  we>e 
any  supports  in  the  tunikel  or  not,  and  did 
not  know  what,  if  any,  steps  had  been  takm 
to  make  It  safe,  and  yet  could  see  from  the 
physiotl  Acts  that  coal  had  been  recently 
taken  out  of  or  down  from  near  Uie  mouth 
of  the  tunnel,  and  when  we  consider  that  one 
of  the  employes  ot  ^ipdlant  at  wm-k  in  Its 
yard  Invited  appellee  to  go  to  that  qpetdal 
place  to  get  his  coal,  and  there  worked  with 
him  in  loading  his  sled,  the  employ^  presum- 
ably having  better  opportunity  for  knowledge 
of  Its  danger  than  appellee,  we  have  reached 
the  conclusion  that  the  conditions  and  circum- 
stances were  not  such  as  to  make  It  an  ob- 
vious and  immlnmt  danger  which  would  pre- 
clude this  appellee  from  a  recovery. 

Not  only  so,  but  it  is  testified  In  this  rec- 
ord by  Wiley,  the  yard  boss  of  appellant,  that 
on  the  Saturday  aftemofm  before  this  acci- 
dent, which  happened  on  Mraday,  he  had 
caused  this  large  pile  of  coal  to  be  cut  down 
or  trimmed  down^  and  that  the  way  he  1^ 
It  on  Saturday  afternoon  It  was  not  dan- 
gerous. 

It  is  comparatively  easy  after  an  accident 
to  lo(A  back  and  reason  out  from  the  condi- 
tions and  circumstances  with  which  one  was 
Bcquainted  and  aay  tbat  any  reasonable  per- 
son might  have  known  that  it  was  dangerous; 
but  it  Is  quite  another  thing,  in  the  ordinary 
activities  of  life,  for  persons  In  their  daily 
conduct  to  see  and  aK>reclate  in  advance 
the  danger  whldi  subsequently  an;>eani  to 
have  been  so  plain. 

At  any  rate.  In  Uils  case  the  question  of 
obvious  danger  was  submitted  by  the  court 
to  the  Jury,  and  in  the  light  of  all  the  facta 
there  was  no  such  condition  as  authorlied 
peremptory  action  by  tbe  court  on  this  ques-' 
tion.  When  the  evidence  la  such  that  rea-i 
sonable  men  might  diSter  as  to  the  fair  infer- 
ences and  conclusions  which  should  be  drawn 
Iran  it,  it  fihould  be  submitted  to  the  Jury. 

In  its  motion  and  ^unda  for  a  new  trial 
the  defoidant  only  complained  of  error  of 
the  court  In  giving  instruction  No.  1  asked  1^ 
the  plaintlft,  and  In  Its  brief  It  Is  conceded 
that  the  instruction  as  given  Is  almost  iden- 
tical with  the  <me  aiq;>roved  by  this  court  In 
the  case  of  Ferguson  ft  Palmer  Co.  v.  Fer- 
guson's Adm'r,  114  S.  W.  297;  but  It  Is  com- 
plained that  the  court  did  not  give  In  this 
case  another  instruction  which  was  ordered 
to  be  glvoi  to  that  case,  to  the  effect  that  the 
defendant  was  under  no  obUgadoa  to  keep  Ita 
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premises  safe  at  places  where  customers  were 
not  Invited  to  be,  and  that,  If  the  pUtntllf 
at  the  time  he  was  Injured  was  at  a  place 
not  provided  for  the  use  of  customers  sudi 
as  be,  they  should  find  for  the  defendant. 

[2,  3]  It  is  sufficient  answer  to  this  question 
to  say  th&t  no  such  Instruction  was  ottereA 
for  appellant,  and  besides  the  Instructions 
given  embraced  the  same  idea. 

The  claim  that  the  verdict  Is  palpably 
against  the  weight  of  the  evidence  cannot  be 
eustalned.  It  Is  true  that  upon  two  of  the 
vital  issues  in  the  case  the  weight  of  the  evi- 
dence appears  to  be  against  the  plaintiff. 
There  are  several  witnesses  who  testify  that 
the  plaintiff  was  directed  by  the  yoimg  lady 
in  the  office  to  load  his  sled  from  the  cars 
and  was  not  directed  to  go  out  in  the  yard, 
and  there  were  several  witnesses  who  tesd- 
fled  Chat  the  large  block  of  coal  which  the 
plaintiff  purposed  to  load  on  his  sled,  and 
which  he  was  attempting  to  load  when  the 
accident  happened,  was  prized  loose  by  him 
from  the  base  or  foundation  of  the  coal  pile 
at  or  near  the  mouth  of  the  tunnel,  and  that 
that  caused  the  collapse,  and  couseqaently  his 
Injury. 

[4]  It  may  be  admitted  that  upon  these  two 
Important  questions  the  weight  of  the  evi- 
dence appears  to  have  been  against  the  plain- 
tiff, and  it  may  be  admitted  that  this  court 
would  as  an  original  proposition  in  consider- 
ing the  evidence  have  made  a  different  find- 
ing of  fact; '  but  the^  things  furnish  us  no 
cause  for  setting  aside  the  verdict.  The  Jury 
were  the  triers  of  the  facts,  and  we  are  not 
authorized  to  disturb  their  verdict  unless 
it  is  clearly  and  palpably  against  the  weight 
of  the  evidence,  which  it  Ib  not  in  this  case. 
Lou.  &  Interurban  B.  R,  Co.  T.  Boemmele, 
167  Ky.  84,  162  S.  W.  S^. 

Judgment  affirmed. 


PEOPLE'S  8AV.  BANK  &  TRUST  CO.  V. 
KLEMPNER  BROS. 

(Gonrt  of  Appeals  of  Eentncky.  April  2d. 
1921.) 

1.  Sales         1  ( I)— Possession  nist  bt  deltv- 
ersd  before  title  passes. 

Possession  of  personal  property  mast  be  de- 
livered actually  or  symbolically  before  title 
passes. 

2.  Sales  ^2l8'/^Possessioi  of  carrier  pro- 
•■mptlveiy  possessiei  of  oonslgaee. 

Presumptively  possession  of  the  carrier  la 
possession  of  the  consignee,  bet  inch  presump- 
tion may  be  rebatted. 

8.  Sales  ^s^i (4) —Whether  possession  of 
oarrler  possession  of  oonslgnee  buyer  question 
of  shipper's  Intention. 
Whether  the  possession  of  a  carrier  Is  the 

poBsessitm  of  the  consignee  bt^er  depends  on 


the  purpose  and  Intention  of  the  shipper;  that 
Is,  whether  the  shipper  Intended  to  relinqnish 
the  right  to  dispose  of  the  property  in  a  differ- 
ent way,  or  whether  he  Intended  that  the  abso- 
Inte  tiUe  and  possession  shoald  pass  from  him. 

4.  Sales  ^201(4)— Evidenoe  conolnslve  tliat 
debtor  oonslgnor  did  not  intend  title  or  pos- 
session of  goods  to  vest  In  creditor  consignee. 

Where  a  debtor  agreed  with  his  creditor  to 
ship  to  the  creditor  two  carloads  of  merchandise 
to  be  applied  on  the  debt,  but,  when  he  did 
so,  retained  the  bills  of  lading  and  pledged  the 
same  with  a  draft  drawn  by  him  on  the  cred- 
itor oonsigiiee  to  a  bank.  It  was  eondnslve  crl- 
denee  that  he  did  not  Intend  either  the  title 
or  the  possession  of  the  goods  to' vest  in  the 
ereditor  Goosignee  nntQ  the  draft  was  paid,  bat 
intended  to  keep  title  in  himself  for  the  bene- 
fit of  the  bank  and  to  pledge  the  merchandise 
represented  by  the  bills  of  lading  for  tlie  pay- 
niGnt  of  the  draft,  and  the  creditor  consignee, 
having  secured  possession  of  the  goods,  without 
surrender  of  the  bills  of  lading,  from  the  rail- 
road, is  liable  to  the  bank  for  tbe  value  of  th« 
merchandise  In  tht  earn. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleaa  Branch,  Third  Dlvlslfm. 

Action  by  tbe  People's  Savings  Bank  & 
Trust  Company  against  Elemimer  Bros. 
From  Judgment  on  v»diot  partially  for  plaln- 
Uff  and  partially  for  defendants,  plaintiff 
anieals,  and  defendants  cro8»-app«iL  Judg- 
ment affirmed  on  tbe  cross-Appeal,  and  re- 
versed on  the  original  appeal. 

Baskin  &  Vanghan,  of  LonisriUe,  for  a^^- 
lant 

Hugh  B.  Fleece,  of  Louisville^  for  appellee. 

TUBNER.  O.  On  and  prior  to  the  6th  of 
September.  1918,  Joe^h  Schetser  was  doing 
business  at  Memphis,  Tenh.,  in  tbe  name  of 
Memphis  Iron  A  Metal  Company,  and  during 
the  same  period  Klempner  Bros.,  of  Louis- 
ville, Ky.,  were  engaged  in  business  at  that 
place. 

Previous  to  that  time  there  bad  been  sever- 
al business  transactions  between  them  whldi 
resulted  as  of  that  date  In  an  Indebtedness 
by  Schetzer  to  Klempner  Bros,  of  something 
over  $1,000,  and,  as  alleged,  Klempner  Bros, 
bought  from  Schetzer  two  carloads  of  mer- 
chandise to  be  shipped  to  them  and  applied 
upon  such  Indebtedness. 

On  the  1st  of  November  Schetzer  shipped 
from  Memphis  one  carload  of  scrap  iron  and 
oue  carioad  of  Manchester  bagging,  consign- 
ed to  Klempner  Bros,  at  Louisville.  The  bills 
of  lading  for  these  two  carloads  of  merchan- 
dise show  Klempner  Bros,  to  be  tbe  consign- 
ees, and  are  what  are  known  as  stral^t  or 
nonnegotiable  bills  of  lading. 

Although  Klempner  Bros,  were  designated 
as  consignees  in  the  bills  of  lading,  on  the 
day  of  shipment  Schetzer,  still  being  In  pos- 
sesion of  the  bills  of  lading,  went  to  appel- 
lant bank  at  Memphis,  and  there  drev  lUt 
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draft  on  Elempner  Bros,  at  Louisville  for 
11,400,  apparently  what  he  conceived  to  be 
the  value  of  the  two  carloads  of  mercbau- 
dlse,  and  attached  to  tlie  draft  the  two  bills 
of  lading  and  then  sold  the  draft  with  the 
two  bills  to  the  appellant  bank,  which  placed 
the  face  value  thereof.  $1,400,  to  Sdietzer's 
credit  In  the  bank. 

The  draft  with  the  two  bills  of  lading  at- 
tached was  forwarded  in  the  usual  course  to 
Loulaville  and  reached  there  on  the  5th  of 
November,  and  Klempner  Bros,  were  so  no- 
tified on  that  day  by  the  Louisville  bank, 
and  were  again  called  up  by  phone  by  offi- 
cers of  the  bank  on  Movember  6th;  and  on 
that  day  one  of  the  members  of  the  firm  went 
to  the  bank.  Inspected  the  draft  and  bills 
of  lading  and  declined  to  pay  same,  assign- 
ing as  a  reason  that  the  weights  given  in  the 
bills  were  not  proper.  The  draft  was  pro- 
tested for  nonpayment,  and  about  10  o'clock 
of  that  day  one  oi  the  carloads  of  merchan- 
dise shipped  from  Memphis  on  the  Ist  of 
November  was  placed  on  a  siding  or  switch 
in  the  yard  of  Klempner  Bros.'  place  of  busi- 
ness, and  the  other  car  reached  there  a  few 
days  later,  and  in  some  way  not  explained  in 
the  record  Klempner  Bros.,  without  being  in 
possession  of  the  bills  of  lading,  got  posses- 
sion of  and  apropriated  to  their  own  use  the 
contents  of  the  two  cars. 

Subsequently,  on  the  22d  of  November, 
while  Schetzer  was  in  Louisville,  the  draft 
remaining  unpaid,  Klempner  Bros,  and  S<^et- 
ser  had  a  fuU  settlement,  which  showed 
Klempner  Bros,  indebted  to  Schetzer  in  the 
mm  of  969aM,  which  they  that  day  paid 
to  bim  by  c^eck. 

This  is  an  action  by  the  Memphis  bank 
agsinst  Klempner  Bros,  on  the  draft,  and  the 
defense,  In  substance,  is  that  on  the  6tb  of 
September,  1918,  while  Schetzer  was  indebted 
to  them,  appellees  bought  from  him  two  car- 
loads of  mercbandlse  to  be  shipped  to  them 
at  Louisville,  and  that  at  the  time  by  agree- 
ment between  them  and  Schetzer  the  two 
cars  of  merchandise  were  to  be  aiq^Ued 
on  the  Indebtedness  of  Schetzer,  and  that 
the  two  carloads  of  mwchandlse  so  shipped 
by  Schetzer  on  November  1,  1918,  were  the 
two  carloads  of  merchandise  so  purchased  by 
them,  and  to  be  so  applied,  and  were  the 
same  two  carloads  of  merchandise  represent- 
ed by  the  two  bills  of  lading  attached  to  the 
draft  upon  which  the  plaintiff  sued;  and  it 
ia  their  tbewy  that,  as  they  had  previously 
purchased  from  Schetzer  this  identical  mer^ 
chandise  to  be  applied  to  the  payment  of 
their  debt,  when  Schetzer  d^ivered  the  same 
to  the  carrier  at  Memphis  consigned  to  them 
at  Looisvilie,  they  became  the  owners  of  the 
merchandise,  and  Schetzer  no  longer  had  any 
Interest  therein,  and  the  bills  of  lading  be* 
Ing  nonnegotiable,  the  plaintiff  bank  acquired 
no  right  or  interest  In  the  property  represent- 
ed by  the  bUls  of  lading. 

The  lower  court  directed  a  verdict  tot  the 


plaintiff  for  the  value  of  the  carload  of  Man- 
chester bagging  apparently  because  the  evi- 
dence showed  the  two  carloads  of  merchan- 
dise contracted  for  by  appellees  to  be  applied 
on  their  debt  were  to  be  scrap  Iron,  but  di- 
rected a  verdict  for  the  defendants  for  the 
value  of  the  (me  carload  of  scrap  Iron,  and 
frcHD  the  judgment  on  that  verdict  the  plain- 
tiff has  appealed,  and  the  defendants  prose> 
cute  a  cross-ai^peal. 

Going  to  the  heart  of  the  controversy  and 
bnubing  aside  all  collateral  questions,  the 
case  must  be  determined  upon  the  question 
whether  the  title  to  the  merchandise  In  the 
two  cars  passed  to  Klempner  Bros,  upon  their 
consignment  to  them  by  Schetzer  on  Novem- 
ber 1st;  for,  if  the  title  passed  to  them  not- 
withstanding they  had  never  been  in  posses- 
sion of  the  bills  of  lading,  then  the  assign- 
ment of  the  bills  of  lading  by  Schetzer  to  the 
bank,  and  the  attaching  of  them  to  the  draft 
sold  by  Schetzer  U>  the  bank,  gave  to  the 
bank  no  interest  or  title  which  Schetzer  did 
not  have.  But  If,  on  the  contrary,  the  re- 
tention by  Schetzer  of  the  Mils  of  lading, 
which  represented  the  merchandise  in  the 
two  cars,  had  the  effect  of  retaining  in  him 
the  title  to  the  merchandise,  then  his  assign- 
ment of  the  two  bills  of  lading  to  the  bank, 
attached  as  they  were  to  the  draft,  operated 
as  a  pledge  of  the  merchandise  to  the  bank 
to  secure  payment  of  the  draft,  although 
the  bills  of  lading  were  nonnegotiable. 

So  that^the  whole  question  Is:  Was  the 
title  to  the  merchandise  in  the  cars  in  Klemp- 
ner Bros,  at  the  time  Schetzer  assigned  the 
bills  of  lading  to  the  bank,  or  did  their  re- 
tention by  Schetzer  retain  the  title  in  him? 

In  discnsstng  this  question  we  shall  as- 
sume for  the  sake  of  argument  that  the  one 
carload  of  scrap  iron  shl[^>ed  on  the  1st  ot 
November  was  part  of  the  merchandise  al- 
leged to  have  been  previously  purchased  by 
Klempner  Bros,  from  Schetzer  to  be  applied 
upon  Sdietxer's  Indebtedness  to  them,  al- 
though that  question  is  in  issue,  and  it  is 
claimed  by  appellant  that  there  is  no  erf* 
dence  to  sustain  it. 

[1]  It  is  the  rule  that  possession  of  per- 
sonal property  must  be  d^vered  either  ac- 
tually or  symbolically  before  the  title  passes, 
and  here  the  question  is  whether  the  posses- 
sion ot  the  carrier  was  the  possession  of  the 
consignees,  although  the  bills  of  lading,  which 
are  the  evidence  of  title,  were  never  delivered 
to  them,  but  were  retained  by  the  shipper 
and  pledged  by  him  <m  tlie  same  day  the 
shipment  was  made. 

[2}  Pi^umptively  the '  possesidon  oi  the 
carrier  Is  the  possessltm  of  the  consignee, 
but  that  is  (Hily  a  presumption,  and  may  be 
rebutted,  and  It  Is  the  daira  of  ai4>ellant 
here  that  it  is  positively  and  conclusively 
rebutted  by  the  fact  that  the  shipper,  instead 
of  sending  the  bills  of  lading  to  the  con- 
signees, not  only  retained  them,  but  pledged 
them,  and  thereby  pledged  the  proper^  which 


Digitized  by  Google 


SSL  BOUTHWBSTKBN  BBPORTEB 


(Ej. 


tbey  represented  to  tbe  bank  to  secnre  the 
paymoit  of  tbe  draft;  while,  oq  the  other 
hand,  the  appellees  claim  that  tbey,  having 
previously  purchased  the  merchandise  under 
an  agreement  that  It  was  to  be  applied  to  an 
existing  Indebtedness  of  the  shipper,  not  only 
took  upon  its  consignment  to  them  the  title, 
but  the  possession  of  the  carrier  was  their 
possession. 

[3]  Ordinarily  tbe  possession  of  a  carrier 
1b  tbe  possesslm  of  the  consignee,  but  wheth- 
er that  Is  trne  or  not  depends  upon  tbe  pur- 
pose and  intention  of  the  shipper;  that  Is, 
whether  the  shipper  intended  to  relinquish 
tbe  right  to  dispose  of  the  property  In  a  dif- 
ferent way  or  whether  he  Intended  that  tbe 
absolute  title  and  possession  should  pass 
from  bim.  In  this  case  if  Schetzer  had  In- 
tended to  comply  with  bis  agreement  to  ship 
the  carload  of  scrap  Iron  to  appellees  to  t>e 
applied  on  bis  debt,  be  would  not  have  re- 
tained possession  of  the  bills  of  lading,  but 
would  have  promptly  mailed  them  to  appel- 
lees: The  very  fact  that.  Instead  of  mailing 
to  them  the  blUa  of  lading  or  delivering  tbe 
same  to  some  one  for  them,  he  on  the  same 
day  of  the  shipment,  while  they  were  still 
In  Us  possession,  pledged  them  and  the  mer- 
chandise which  tbey  reproented  to  tbe  bank. 
Is  convincing  that  be  bad  no  Intention  of 
passing  the  title  or  possession  of  the  mer- 
chandise to  appellees  until  the  draft  was 
paid  and  they  therein  gat  possession  of  tbe 
bills  of  lading. 

In  ButchlnscsL  on  CarrlraB,  1 IM,  It  Is  said: 

however,  tbe  drcnmttanees  are  sndk  that 
upon  d^Tcry  of  tiie  goods  to  the  carrier  they 
become  the  property  of  the  consignee,  the  car- 
rier boIdB  them  as  the  agent  of  such  consignee, 
and  their  deHtination  cannot  afterwards  be 
cfaanged  without  his  consent  If,  (or  instance, 
the  consignee  is  the  vendee  of  the  goods,  or  If 
he  has  made  advances  upon  them  with  the 
agreement  that  tbey  shall  be  shipped  to  bim  to 
be  sold  In  order  that  be  may  retain  the  pro- 
ceeds for  bis  reimbursement,  or  If,  being  a 
creditor  of  the  condgnor,  the  goods  are  deliv- 
ered to  the  carrier  to  be  shipped  to  him  in 
satisfaction  of  his  debt  according  to  a  previous 
agreement  to  that  effect,  the  title  to  tbe  goods 
will  vest  in  him  upon  delivery  to  the  carrier, 
and  if  their  destination  is  afterwards  altered, 
except  under  such  circumstances  as  entitle  a 
vendor  to  stop  them  In  transitu,  the  carrier  will 
become  responsible  to  him  for  them.  Tbe  legal 
presumption  is  that,  when  goods  are  sent  to 
a  cons^ee.  the  title  to  them  vests  tat  him  as 
soon  as  the  shipment  is  made.  It  is  solely, 
however,  a  question  of  intention  or  of  agree- 
ment, and  may  be  shown  to  be  otherwise." 

In  case  of  Freeman  v.  Kraemer,  63  Minn. 
242,  65  N.  W.  455,  Freeman  &  Co.  shipped 
to  Stevenson  at  Duluth  some  merchandise  In 
response  to  a  letter  from  Stevenson  offering 
certain  prices  for  certain  kinds  of  merchan- 
dise, and  the  shipment  was  consigned  to 
Stevenson.  Notwithstanding  the  merdiandlse 
was  consigned  to  Stevenson,  Freeman  &  Oo. 


drew  a  draft  on  him  for  the  price  of  the 
merchandise  and  attached  to  it  the  bill  of 
lading,  both  being  sent  to  a  Dulntb  bank  for 
collection.  When  the  draft  reached  Dulntb 
Stevenson  refused  to  pay  It  because  tbe  car 
had  not  yet  arrived,  although,  in  fact.  It  bad 
arrived,  and  the  railroad  company  delivered 
the  merchandise  to  Kraemer,  who  bad  bought 
the  goods  from  Stevenson,  tbe  consignee.  A 
peremptory  Instruction  was  given  to  find  for 
tbe  bank  against  Kraemer,  and  tbe  court. 
In  affirming  that  Judgment,  based  its  o^^nioa 
wholly  upon  the  intention  of  tbe  shipper  as 
ascertained  from  tbe  facts  which  are  strik- 
ingly similar  to  those  In  Chis  case^  and  said: 

'^a  are  of  tbe  opinion  that  the  order 
pealed  from  should  be  affirmed.  It  clearly  and 

conclusively  appears  from  tbe  evidence  that  the 
sale  or  contemplated  sale  from  plaintiff  to 
Stevenson  was  to  be  a  cash  transaction.  No 
indicia  of  on^ership  was  given  to  Stevensoa. 
On  the  contrary,  the  bills  of  lading  were  for- 
warded by  plaintiff,  with  the  drafts  attaebcd 
to  them,  In  such  a  manner  as  to  make  tbe  in- 
tended delivery  of  the  hills  to  Stevenson  con- 
current vritb  tbe  payment  of  the  drafts  for  the 
purdiaae  price  of  tbe  property.  From  the  dr- 
cnmstances,  it  conclusive^  appears  that  pUs- 
tiff  did  not- Intend  to  vest  the  title  to  the  prop- 
er^ In  Stevenson  nntQ  the  goods  ware  paid  for." 

In  that  case,  as  here,  there  was  a  conten- 
tion by  the  defendant  that  as  tbe  indlda 
of  ownership  was  conferred  on  tbe  consignee 
the  title  bad  vested  In  him  because  tbe 
goods  bad  been  consigned  to  him,  and  in  re- 
sponse to  that  contention  the  court  said: 

"Appellants  contend  that  plaintiff  had  confer- 
red indicia  of  ownership  aa,  Stevenson,  and  that 
this  gave  Stevenson  power  to  vest  title  by  es- 
toppel in  appellants.  In  view  of  tbe  authorities 
Just  dted,  it  is  hardly  necessary  to  say  that 
merely  shipping  the  goods  addressed  to  tbe 
consignee,  while  retaining  the  bills  of  lading, 
confers  no  Indida  of  OTrnerriiip  mi  tiio  eon- 
slgneo." 

Other  authorities  holding  tliat  Uie  pre- 
sumption that  a  consignee  is  tbe  owner  of 
goods  when  delivered  to  tbe  carrier  may  be 
rebutted  and  the  real  intention  of  tbe  ship- 
per shown  are:  Judson  v.  Minneapolis  &  St 
Louis  R.  R.  Co.,  131  Minn.  6.  164  N.  W.  606; 
White  &  Oo.  V.  Century  Savings  Bank,  220 
Fed.  975,  144  a  a  A.  257;  Petitt  First 
National  Bank  of  Memphis,  4  Bush,  834; 
Douglas,  Receiver,  v.  People's  Bank,  86  Ky. 
176,  6  3.  W.  420,  10  Ky.  Law  Rep.  243,  9 
Am.  St  Rep.  276;  Hawkins  v.  Alfalfa  Prod- 
ucts Co.,  152  Ky.  162,  163  S.  W.  201,  44  L. 
R.  A.  (N.  S.)  600;  Emery's  Sons  v.  Irring 
National  Bank,  25  Ohio  St  860,  IS  Am.  Bep. 
290;  Bank  of  Rochester  v.  Jones,  4  N.  X. 
(Comstock)  497,  55  Am.  Dec  290. 

[4]  It  Is  our  conclusion,  tberefm,  that  al- 
though there  had  been  a  previous  agreement 
by  Schetzer  to  ship  to  Klempner  Bros,  tbe 
two  carloads  of  merdiandlse  to  be  applied 
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OQ  hts  tndebtednesB  to  tbem,  tdB  retention  of 
the  Mils  ot  lading  and  Us  pled^  of  the  same 
to  the  bank  on  that  day.  not  only  fumlsb 
coiKdiialve  evidence  that  he  did  not  intend 
eltlier  the  title  or  the  posseaslMi  of  the  goods 
to  vest  in  Klempner  Broa.  until  the  draft 
was  paid,  hot  that  be  Intended  to  keep  the 
title  In  himself  for  the  benefit  of  the  bank 
and  to  pledge  the  merchandise  r^tresented 
by  the  billa  ot  lading  for  the  paymoit  of  the 
draft 

PrtOT  to  the  shipment  Schetzer  had  both 
title  to  and  poasesslon  of  the  merctiandlssL 
He  might  have  sold  it  and  aK>Ued  the  pro- 
ceeds to  bis  IndeMedneas  to  Klempner  Bros., 
or  he  mlgjit  hare  kept  or  otherwise  have  used 
the  money.  Klempner  Bros,  had  no  Interest 
or  equity  In  the  aame  prior  to  tliat  time.  All 
they  bad  was  Scbetaer*a  promise  to  sbtp 
same  to  them  to  be  applied  on  bis  debt,  and, 
since  the  goods  remained  in  Scbetzer's  pos- 
Bession,  he  might  have  complied  with  bis 
promise  to  tbem  or  he  ml^t  have  dlspoeed 
of  the  goods  to  othera. 

It  cazmot  be  denied  that  on  the  day  he 
shaped  tb«n  Schetzer  might  have  mortgaged 
file  goods  to  the  bank  and  that  Elempoer 
Bros,  could  not  have  successfully  asserted 
claim  to  the  goods  as  against  the  bank;  but 
irtiat  he  did.  In  tact,  was  only  to  adopt  a 
different  method  ot  putting  them  In  Uvai  to 
the  bank. 

There  should  have  been  a  directed  verdict 
tor  the  plaintiff  for  the  full  value  of  the 
merdiandlse  In  the  two  cars. 

Tt  therefore  results  that  the  Judgmoit  Is 
affirmed  on  the  cross-appeal  and  reversed  on 
the  original  appeal  for  proceedings  con^a^t 
herewith. 


COMMONWEALTH  POWER  RY.  4 
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LIGHT 


(Govrt  of  Appeals  of  Kantoeky.  Ifay  lit 
1021.) 

1.  MsaMpal  oerporatioas  «»808(3)  —  Oae 
epealag  doorway  la  sidewalk  Is  ■•gllBHt,  If 
ke  falls  to  guard  the  openiag. 

It  is  negligence  to  leave  open  a  cellar  door 
in  a  mach-freqnented  pavement,  without  pre- 
cantion  being  taken  to  protect  the  bole;  bo, 
where  defendant's  servants  opened  a  doorway 
in  the  sidewalk,  and  plaintiff,  who  was  carrying 
a  heavy  box  oat  of  a  bnflding,  backed  into  the 
queuing,  defendant  Is  UaUe,  unless  it  bad  a 
■errant  on  guasd  to  warn  plalntilf  «f  his  dan- 
ger, er  idaintUf  (ailed  to  vaa  ordinary  eare  for 
Us  own  safety. 

2.  Maslclpel  eorporatloBa  «s>82l  (17)— Wheth. 
ar  defeadaiit^s  aarvasts,  whs  opened  doerway 
Is  pav*"W>  preoautlSBs  to  warn  trav- 
elera.  qassflos  far  the  ]ary. 

Where  plaintiff,  while  carrying  a  box  out  of 

a  bnildiog,  8teH>ed  Into  an  open  doorway  in  the 


ndewalk,  the  qaestion  whether  defendant'a 
servaotB,  who  had  opened  the  doorway,  took 
precaationB  to  guard  asainst  such  injury  by 
leariog  a  servant  on  watch,  hM,  under  the  evi- 
dence, for  the  Jury. 

3.  Damagas  «=»  1 32(1)^ ward  of  $2,900  dam- 
ages held  net  excaaslve  for  Injury  to  han^ 
tsstlolei,  etc 

Where  an  exprespman,  while  backing  oat  of 

a  house  .with  a  heavy  box,  stepped  into  a  door- 
way in  the  sidewalk,  which  had  been  opened  by 
defendant's  servants,  and  the  box  fell  upon 
him,  injoring  bis  band,  testicles,  etc.,  an  award 
of  $2,600  cannot  be  deemed  excessive,  where  he 
waa  40  years  old  and  eamins  a  sulary  of  (75 
per  month;  it  appearing  that  he  suffered  much 
pain  and  ms  permanently  injured. 

4.  Appeal  and  error  «Es>30t— Matters  not  as- 
signed as  greund  fer  new  trial  ensnet  be  re- 
viewed. 

Where  defendant  complained  of  plaintiff's 
failure  to  submit  to  an  operation  to  lessen  In- 
jury, and  for  that  reason  the  damsges  were  ex- 
cessive, such  matter  cannot  be  reviewed,  where 
not  made  ground  for  new  trial, 

5.  Trial  ^t22— Comment  os  dafeadant'a  faH- 
■re  to  oall  one  of  physicians  appolsted  to  ex- 
amlas  plaintiff  proper. 

Where,  at  the  instance  of  defendant,  two 
physiciana  were  appointed  to  examine  plaintiff, 
bnt  defendant  called  only  one  «t  tbem,  it  waa 
permisdbla  for  plalntiff'n  counsel  to  comment 
on  the  faUora  of  defendant  to  call  the  other. 

Appeal  from  Circuit  Court,  Boyle  County. 

Action  by  James  Tao^t  against  the  Com- 
tn  on  wealth  Power  Railway  &  Light  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. AfBrmed. 

John  W.  Rawllnga  and  George  B.  Stone, 
both  of  Danville,  for  appellant. 

Henry  Jackson  and  Jay  Bailan,  both  at 
nanvllle,  fat  Kpp^eA. 

TURNBB,  a  In  January,  1919,  the  ap- 
pellee was  employed  by  the  Southern  Express 
Company,  at  Danville,  E^^  as  a  dellveryman, 
and  In  that  capacity  It  was  his  duty  to  de* 
liver  and  to  Tecelve  from  shl[^>«s  packages 
handled  by  the  express  company.  On  <ma 
day  in  that  mcmth  It  became  his  duty  to  go 
to  and  receive  from  a  second-story  apartment 
on  Main  street  in  Danville  for  shipment  a 
large  box  wtighing  300  or  400  pounds.  The 
entrance  to  the  stairway  leading  to  thia 
apartment  was  in  an  offset  or  small  court 
between  two  buUdlnga,  and  the  pavement 
there  extended  Into  the  offset  between  the 
two  bnslness  bouses,  and  this  offset  or  court 
was  a  part  of  the  pavem^  used  by  the  pub- 
lic At  or  near  the  entrance  to  the  stairway 
was  SB  Iron  cellar  door,  composed  of  two 
Irtm  gratlnga  bnUt  into  the  pavemoit,  and 
wbidh,  when  elosed,  were  a  part  of  the  side- 
walk. This  dow  was  an  mtrance  to  the 
cellar  of  one  of  the  buildings,  and  the  two 


>For  other  easss  sm  same  tople  and  KBT-HUMBBR  la  all  Ksy-Numbsrsd  DUcssU  and  Indsxsa 
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gratings,  vrbea  lifted,  one  to  the  east  and 
one  to  the  west,  stood  approximate  up- 
Ttgbt,  but  with  a  8lt|^  Blaat  outward,  and 
wben  so  opened  left  an  aperture  of  approzl- 
mately  8x4  feet,  and  tbe  d^tb  of  tbe  cdlar 
was  about  4  or  6  feet 

Appellant  entered  the  stelrway  and  left 
bis  wagon  at  tbe  cnrb.  In  bringing  tbe  large 
box  down  the  stairway  he  bad  no  assistance, 
other  than  that  of  one  or  two  small  bo^s,'  and 
It  la  not  clear  from  the  evidence  wbat  actual 
asBlstance  they  rend^ed  him.  At  any  rate, 
in  bringing  the  bca  down  the  stairway,  it  was 
necessary  tor  hbn  to  come  down  backwards, 
having  bold  of  tbe  front  end  of  tbe  box, 
wblcb  was  8  or  4  feet  Itng,  and,  either  with 
the  assistance  of  the  boys  w  by  dropping 
tbe  other  end  from  step  to  steK  he  managed 
to  thus  take  tbe  bta  down. 

According  to  tbe  plalntitTs  evidence,  fiie 
door  or  gratlngB  were  closed  ^en  he  Altered 
the  stairway,  but  were  opened  by  appellant's 
agoite  while  be  was  in  the  apartment,  and 
without  notice  to  him,  and  be  says  that  when 
be  backed  down  tbe  steps  with  the  bto,  and 
oat  mto  the  street,  he  straddled  <me  of  the 
inn  gratings  that  were  approximately  up- 
right and  fell  into  the  bote,  tbe  large  box 
falling  on  tc^  of  him;  that  In  his  ccmtact 
with  the  iron  grating  his  testicles  were 
mashed  and  bmlsed,  and  in  some  way  not 
explained  one  of  the  knuckles  on  Us  left 
hand  was  permanently  knocked  down.  He 
was  oonflned  to  bis  home  for  about  8  weeks, 
and  was  unable  to  return  to  his  work  for  39 
days,  while  be  was  confined  to  his  home 
tbe  doctor  visited  him  twice,  and  after  he 
was  able  to  get  out  he  frequently  went  to 
tbe  doctor's  office  tor  treatmoit. 

In  this  action  for  damages  the  Jury  re- 
turned a  verdict  for  $2,500  In  favor  of  the 
plaintiff,  and  the  defendant's  motion  for  a 
trial  having  been  overruled,  It  appeals.  Four 
grounds  for  reversal  are  insisted  upon:  (1) 
Error  In  the  Instructtons;  (2)  excessive  dam- 
ages ;  (3)  the  failure  of  appellee  to  minimize 
his  damages  by  submitting  to  an  operation; 
(4)  improper  argument  of  counsel. 

[1.  I]  1.  It  was  admitted  that  the  de- 
fendant's agents  and  employes  open.ed  tbe 
door  into  the  cellar,  but  it  was  the  defense 
that  the  grating  was  open  when  ap[)ellee 
entered  the  building,  and  that  an  agent  or 
ttnployti  was  l^t  on  guard  at  tbe  opening  to 
warn  persons  using  the  sidewalk.  There  was 
some  conflict  on  this  issue;  one  of  appellflnt's 
employes  testi^ng  that  he  warned  appellee 
against  backing  into  the  cellar,  while  appel- 
lee states  that  be  received  no  each  warning, 
and  one  or  two  cfber  witnesses  state  that 
the  agent  so  claiming  to  have  warned  ap* 
IwUee  was  at  the  time  tbe  injury  down 
the  street,  some  little  distance  away,  looklni^ 
Into  a  window.  Bo  that  It  is  apparent  that 
the  centreing  question  of  fact  In  the  case 
was  whether  ivpellant  bad  an  agent  on  guard 


at  fbe  door,  and  wliether  that  agent  vamed 
appellees 

In  giving  Its  InstmctliKui  0ie  coort  care- 
folly  followed  the  rule  laid  down  In  tbe  case 
of  De  Haven  v.  DanviUe  Gaslight  Co.,  180  Ky. 
241,  VSO  a.  W.  822,  in  whidi  case  it  was  btid 
to  be  n^Tlgence  as  a  matter  of  law  to  leave 
open  a  cellar  door  In  a  nfudi-freqnented  pavfr 
ment,  without  precaution  being  taken  to  pro- 
tect tbe  hole;  tbe  court  holding  expready 
that  to  leave  sndi  a  door  open  ungnarded  was 
negligence  as  a  matter  of  law.  In  tbat  case 
on  a  trial  the  Jury  firand  a  verdict  for  the  de- 
ftedant,  and  upon  appeal  this  court  xerened 
that  Judgment;  because  the  court  had  sub- 
mitted to  the  Jury  the  question  whether  the 
defendant's  agents  bad  negligently  suffered 
tbe  door  to  remain  opoi,  and  laid  down  the 
rule  that  to  permit  a  door  in  a  sidewalk  to 
remain  open  wltliout  b^ng  guarded  waa  neg- 
ligence per  se. 

In  accord  with  that  ruling  the  lower  court 
bi  this  case  instmcted  the  Jury,  In  subetanee, 
that  tb^  should  find  for  the  plaintiff,  un- 
less they  should  believe  from  the  erldenn 
that  the  d^endant's  agent  was  present  im- 
mediately before  and  at  tbe  time  of  tbe  acci- 
dent and  warned  the  plaintiff  of  bia  danger, 
or  unless  they  EAiould  believe  teom  tbe  evl* 
deace  that  tbe  i^alntlff  on  that  occasion 
failed  to  use  ordinary  care  fOr  his  own  safety, 
and  that  bis  failure  contributed  to  the  In- 
juries to  such  an  extent  that  they  would  not 
have  been  received,  but  for  such  failure,  and 
that,  if  they  believed  either  of  these  two 
things,  they  should  find  for  the  defoidant 
It  will  be  seen  that  the  latter  part  of  the 
court's  Instruction  covered  tbe  defendant's 
plea  of  contributory  negligence. 

Tbe  Instruction  submitted  the  only  Issues 
upon  which  the  defuse  was  based,  for  It  Is 
not  to  be  questioned  that,  if  the  defendant's 
agents  opened  this  cellar  door  on  the  pave- 
ment and  left  It  open  without  a  guard,  it  was 
guilty  of  negligence  per  se,  and  the  questions 
have  been  fairly  submitted — in  fact,  we  may 
say  submitted  with  unusual  clarity.  Tbe 
Instructions  offered  by  the  defendant  in  ^ect 
proposed  to  submit  to  tbe  Jury  the  Issue 
whether  the  defendant's  agents  had  negli- 
gently left  the  door  open  and  unguarded,  tbt 
very  thing  which  the  court  condemned  In  tbe 
De  Haven  Case. 

[3]  2.  App^lee  Is  40  years  of  age  and  at 
the  Ume  of  his  Injury  was  getting  a  salary  (d 
$75  per  m<mtb.  The  a[H>ellant*8  argument  Is 
that  the  damages  are  excessive,  becanae  aiK 
pellee  was  only  shown  to  bare  bem  away 
from  his  work  89  days,  and  because  no  per- 
manent injury  was  shown.  It  la  true  that  he 
ranalued  only  that  length  of  time  away  from 
his  employmenl;  hut  he  statea  In  hla  evidcncs 
that  alnce  ttw  Injury  be  has  not  been  able 
to  do  his  customary  irork  and  usual  lifting 
without  pain,  and  that  be  still,  at  the  time 
of  the  trial,  nearly  9  months  after  tbe  In- 
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juries  were  recelTcd,  laff^red  from  the  same, 
and  that  at  the  time  of  tbe  Injury  he  "nif- 
fered  death  and  was  cra^j  from  xmIo." 

So  tar  BM  the  injury  to  his  knuckle  is  coo- 
eanaeAr  <me  of  the  doctors  Introduced  testi- 
fied that  it  wUl  always  be  in  the  same  con* 
dltion,  and  tbe  plaintiff  and  his  phyiddan 
each  testify  that  he  la  still  snfferlng  from  a 
bad  stricture  as  a  result  of  the  accident;  the 
plalndfr  stating  that,  even  at  the  time  of  the 
trial,  be  had  great  dUBculty  In  urinating,  and 
that  it  was  painfuL  His  physician  states 
that  his  urethra  was  iojured,  and  that  he 
had  a  stricture  as  a  result  of  the  Injury, which 
caused  him  trouble  in  urinating,  and  the 
plaintiff  himself  states  explicitly  that  he 
never  had  any  trouble  of  that  nature  before 
the  Injary.  The  physician  states,  in  answer 
to  the  questUn  whether  the  plaintUC  was  per- 
manently injured: 

**I  woold  say  ao,  withont  a  suiiicsl  operation 
for  the  strietare,  requiring  after  car^  and  to 
be  sounded  occasionally  for  rest  of  life  to  keep 
sear  tissae  stretched.  The  injured  band  will 
remain  aa  It  is,  knuckle  down." 

From  this  evidence  It  Is  apparent  that  the 
Jury  was  authorized  to  find,  not  only  that 
the  Injury  to  the  knuckle  was  permanent,  but 
that  the  stricture  resulting  from  the  Injury 
to  the  testicles  and  urethra  would  remain 
permanent  In  the  absaice  of  an  operation, 
and  evoi  If  such  an  operation  were  had,  and 
the  stricture  should  thereby  be  removed  in  a 
measnre,  still  there  would  be  required  tot 
the  rest  of  his  life  occasional  soundings, 
which  apparently  would  Involve  not  only  much 
Inconvenience  for  the  whole  life  of  the  man, 
but  would  be  accompanied  by  considerable 
pain.  From  this  evidence  the  Jury  was  fully 
authorized  In  finding  that  each  of  the  in- 
juries was  in  a  proper  sense  a  permanent  In- 
Jury,  and,  that  being  true,  tbe  verdict  can- 
not be  said  to  be  excessive  and  especially  In 
the  light  of  the  common  knowledge  that  an 
Injury  to  tbe  testicles,  even  though  slight, 
tavolves  the  most  excruciating  pain. 

[4]  3.  The  complaint  of  appellee's  failure 
to  minimize  his  damages  by  submitting  to  an 
operation,  even  If  otherwise  available,  can- 
not be  considered.  An  examination  of  the 
grounds  for  a  new  trial  dladoses  that  this 
Was  not  one  of  them. 

[I]  4.  During  the  trial,  on  motion  of  the 
defendant,  Drs.  Montgomery  and  Jackson 
were  ai^lnted  by  the  court  to  ascertain  the 
condition  of  the  plaintiff.  Appellant  then  in- 
troduced Dr.  Montgomery,  and,  in  substance, 
he  stated  that  his  examination  disclosed  that 
plaintiff  was  not  suffering  from  a  stricture, 
but  failed  to  Introduce  Dr.  Jacks<»i.  The 
plaintiff  thereafter  Introduced  Dr.  Jackson, 
who  had  been  plaintiff's  regular  physician, 
who  reiterated,  after  his  examination  of  the 
app^ee  under  order  of  the  court,  that  he 
was  suffering  from  a  stricture. 


During  the  an:iim«!it  by  plaintiff's  counsel, 
in  referring  to  thla,  he  said,  "Mr.  Rawlings 
did  not  seem  anxious  to  have  the  Jnry  know 
the  result  of  the  examination  after  it  was 
made."  And  again  In  the  same  connection 
be  said:  "I  do  not  blame  this  defendant  for 
not  wanting  the  result  of  the  examlnatlcm 
after  It  was  objected  toi"  And  It  is  claimed 
that  these  statements  constituted  an  imprinter 
argument.  Counsel  in  argnmoit  is  within  his 
rights  in  referring  In  a  propw  way  to  things 
that  take  place  during  a  trial,  and  In  such 
argument  may  make  any  reasonable  deduc- 
tion or  fair  inference  that  may  be  drawn 
from  such  occurrence.  The  two  doctors  had 
been  appointed  uptm  the  motion  of  tbe  ap* 
pellant,  and  its  follure  to  introduce  one  of 
them  after  having  him  appointed  itraa  a 
subject  to  whldi  counsel  of  the  other  side 
might  fftlrly  refer,  and  draw  therefrom  any 
reasonable  or  Just  Inference.  The  reference, 
even  If  error,  was  tilviaL 

On  the  whole  case,  we  see  no  error  prej- 
udicial to  the  BDbstantlal  rights  of  tbe  ap* 
pellant,  and  tbe  Judgment  is  affirmed. 


KOZY  THEATER  CO.  «t  al.  v.  LOVE  st  aL 

(Gout  of  Appeals  of  Kentucky.   Feb.  4, 1921. 
Bflhearing  Denied  June  iXK  1^.) 

1.  Lastford  asi  tssast  «s)88(l)— Prhrlloia  U 
"reeew"  or  extead  set  Identleal,  bit  eos- 
atruokloa  dope>ds  o>  latssties. 

Wbfle  there  Is  a  distinction  between  a 
privilege  to  "renew"  and  ooe  to  extend  a  lease, 
the  term  "renew"  etymologically  contemplating 
something  more  than  a  mere  state  of  passivi- 
ty, the  question  whether  a  covenant  is  one 
to  renew  or  extend  depends  on  the  intention 
of  the  parties  as  shown  by  the  entire  lease 
and  their  interpretation  thereof  before  the 
controversy  srose;  couBeqnently,  where  a  lease 
gave  the  lessees  privilege  to  renew  for  two 
successive  terms,  and  the  lessees  gave  notice 
of  their  desire  to  contiiiue  the  lease,  whereupon, 
without  execution  of  a  new  lease,  the  lessor 
assented  and  received  rents  without  objection, 
tbe  lease  must  be  construed  as  providing  for 
an  extension  so  that  tbe  lessees  may  at  the 
expiration  of  the  second  term  continue  for 
another. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Renew.] 

2.  Lanilerd  and  tenant  ^86(2)— Notice  of 
desire  to  eosthiae  leasa  lives  by  osly  two 
of  the  several  lessees  held  klndfng. 

Where  only  two  of  the  several  lessees  gave 
notice  of  dedre  to  centlnne  aader  an  agreement 
to  renew,  such  notice  will  be  deemed  valid 
and  binding,  tbe  lessees  remaining  as  the  same, 
the  notice  having  been  given  for  tbe  benefit 
of  all. 


^9For  oUmt  casss  see  ssnw  tople  sad  KBT-NUHBBR  In  all  Ksr-Nnntbarsd  Dlsnlj  aad  ladeaes 
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3.  Landlord  snd  tenaat  «s»84— Sarreader  hy 
•ae  iMseo  of  oorponto  oharter  held  aot  to 
lavalldatB  ma  oxteatlon. 

Where  during  the  ortfinal  term  of  a  lease 
which  proTided  for  an  extension  one  of  the 
several  lessees  sarrendered  its  corporate  char* 
ter  and  thereafter  became  a  copartnership, 
tliat  fact  wtU  not  warrant  the  lessor  which 
consented  to  one  extenalm  in  r^nsinf  anotb* 
er;  for*  having  waived  tiie  matter  once,  it  was 
waived  for  all  time. 

4.  Frauds,  statute  of  ^58(2)— VorinJ  eoa- 
aeat  to  extension  not  obJactloaaMo  oa  the 
greaiid  that  It  was  withli  th»  atstuta  af 
frauds. 

Where  a  lease  provided  for  renewal,  the 
lessor's  verbal  consmt  to  an  extension,  the 
parties  treating  the  covenant  as  one  providing 
for  extension,  cannot  be  qoeationed  on  the 
ground  that  it  was  within  the  statute,  because 
there  conid  be  no  renewal  without  the  execu- 
tion of  a  new  lease. 

5.  Corporations  «=»298(  I)— Informal  aota  of 
directors  of  eorporation  blading  wbara  au- 
thorized by  by-laws  or  custom. 

While  it  is  the  general  rule  that  a  corpo- 
ration can  act  only  through  its  directors  at  an 
official  meeting  regularly  held,  and  that  its 
acts  can  be  proven  only  by  the  records  of  aacb 
meeting,  there  are  many  exceirtions,  and  the 
mle  may  be  modified  by  by-laws  or  customs, 
so.  where  the  stockholders  and  directors  of  the 
lessor  corporation  acquiesced  in  tbe  action  of 
the  secretary  in  coneeoting  to  an  extension 
while  the  stockholders  of  the  lessee  corpo- 
ration acquiesced  in  the  request  of  its  president 
for  an  extension,  the  action  of  such  officer* 
is  binding  on  both  corporations. 

$.  Landlord  aad  tenant  ^»ft5</2— Th«u|b  pro- 
vision be  deemed  one  (or  renewal,  lessor 
oannot  evict  lessee  who  tendered  aaw  lease. 

Where  a  lease  provided  for  renewal  for 
two  successive  ternu,  and  the  lessor,  after 
consenting  to  one  renewal  or  extension,  no 
new  lease  being  executed,  assigned  tbe  rever- 
sion, the  asHignees  cannot  by  assertion  that 
the  provision  was  one  for  renewal,  and  not 
extension,  evict  the  leasees  by  refusing  to  sign 
a  renewal  lease  which  was  tendered. 

7.  Landlord  and  tenant  4=985 Vs— Assignees  of 
revaraion  take  laaaa  as  ooastniad  by  tha  par- 
tlaa. 

The  assignees  of  the  reversion  SBbject  to 
a  lease  which  contained  a  provision  for  re- 
newal  tolie  the  same  subject  to  the  constrae- 
tioa  of  tbe  original  parties,  and  where  they  had 
construed  it  as  for  an  extension  tbe  assignees 
arc  bo'ind. 

8.  Partnership  ^984— That  corporate  lessee 
transacted  business  In  name  of  Its  president 

will  not  warrant  refusal  of  extension  of  lease. 
Where  theater  property  was  leased  to  a 
number,  including  the  president  and  stocfe- 
holders  of  lessee  corporation,  the  fact  tbat 
the  corporate  lessee  did  business  under  the 
name  of  its  president  will  not  warrant  the  les* 
nor  In  refusing  to  grant  an  extension  under  Ky. 
St.  I  199b,  forbidding  any  person  to  carry  on 
or  conduct  business  under  an  assumed  name 
ontil  a  RtatemeQt  has  been  Sled  in  the  county 


derk's  office  giving  the  nsmo  to  be  iwed  and 
the '  names  and  addreases  of  the  peroona  mo 
Kigaged.  but  excepting  Kenta<^  corporations: 
for  it  was  not  a  violation  of  the  law  for  the 
corporate  lessee  to  so  do  busineaa  under  tbe 
name  of  an  individnal  lessee. 

9.  Names  «=»I0— Contraot  exaentad  by  *m 
Ing  buaiaaaa  ondar  asaamed  aania  ia  voM* 
abia  only. 

A  contract  executed  by  party  doing  bnai- 
ness  under  a  name  other  than  his  own  with- 
out complying  with  Sy.  St.  |  199b,  U  not 
void,  but  voidable  only  at  the  option  of  tbe 
party  not  in  (anlt,  and  entorceaMe  agaiut  the 
one  at  fault. 

10.  Corporations  ^50— L«a»««  oarparatloa'a 
surrender  of  oharter  ud  doing  of  basioaaa 
■ndar  eld  name  bald  mt  to  wtrruit  r»> 
faaal  to  extend  as  t«  ether  teeuta. 

Where  property  was  leaaed  to  a  nvaaber 

of  tenants,  including  two  corporationB,  tbe 
fact  that  one  of  the  corporationa  during  tbe 
original  term  surreildered  its  charter  and  con- 
tinued to  do  business  under  tbe  old  name  a 
corporation,  without  complying  with  Ey.  St.  | 
199b,  requiring  the  filing  of  such  name,  vriU 
not  warrant  the  leasor  in  refusing  to  grant  an 
extenaion  or  renewal  to  the  other  lesaeaa  pnr- 
nuuit  to  the  terms  of  ttko  lease. 

Al^eal  from  Circnit  Gourt,  VeC>«Ara 
Coonty. 

Fondble  detainer  proceedings  by  Qnincy  B. 
Love  and  another  against  the  Koxy  Tbeater 
Company  and  otbers,  begun  In  Jnstloe  court. 

a  Jadgmait  of  restitution  entered  in 
the  drcoit  court  on  a  trial  without  a  Jury  of 
the  traverse  of  a  like  Judgment  upon  Inqulst- 
tloQ  of  tbe  Justice,  dtfendants  appeal.  Be- 
versed  and  remanded. 

Bradshaw  ft  McDonald,  of  Padncah,  for 

appellants. 

Hendrlck  ft  Bums,  of  Paducah,  for  appel* 


CLA.REE,  J.  Tbe  Palmer  Hotd  Company, 
a  Kentucky  corporation,  owes  Its  hotel  prop- 
erty in  Paducah  and  the  adjacent  building 
known  In  this  record  as  the  Kentucky  Thea- 
ter. 

On  July  1, 1918,  the  hotel  company  by  writ- 
ten contract  leased  tbe  Kentucky  Theater 
"for  the  period  of  one  year  from  July  1, 1918, 
with  the  prlvll^e  to  the  lessees  to  renew  this 
lease  at  tbe  expiration  thereof  under  like 
terms  for  a  period  of  one  year  from  July  1, 
1919,  and  a  like  privilege  to  renew  for  one 
5-ear  from  July  1,  1920  and  a  like  prlTllege 
to  renew  for  one  year  from  July  1«  1921,"  to 
the  six  appellants,  Kozy  Theater  Company, 
Arcade  Theater  Company,  Lawrence  "Dallam. 
Leo  F.  Keller,  Rodney  C.  Davis,  and  R.  B. 
Kirkland.  It  was  stipulated  that  the  les- 
sees were  to  pay  to  the  lessor  $1300  a  year 
rental  "payable  at  tbe  rate  of  flSO  per  month 
during  the  period  of  this  lease  or  any  re- 
newals thereof,"  and  "at  the  expiration  of 
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no  notice  to  quit  aball  f  a  technical  dl8tliictl<ai  between  a  eoTenant 


tlUs  lease   *  •  « 
be  neceflsftry.  and  tbe  lessor  Shall  have  tlie 
rii^t  to  enter  and  take  paeseeaioD." 

Appellants  took  posBeasion,  paid  the  mt 
for  the  first  year  as  dn^  and  on  June  14, 
1919^  caused  to  be  written  and  didlvered  to 
Mr.  X  O.  Utterbat^  secretary,  treasnrer, 
and  graieral  manager  of  the  hot^  company, 
the  following  letter : 

"Mr.  J.  O.  Utterback.  Secy.  Palmer  Hotel 
Co.,  Paducah,  Kj.—Mj  Dear  Sir:  Please  b« 
sdrised  that  we  wish  to  ezerciae  our  right  to 
continue  the  leaae  (or  tbe  Kentucky  Theater 
for  one  year  from  July  1,  1919,  aa  provided 
in  the  original  lease,  besrin^  date  of  July  1, 
1918,  and  hereby  bind  oureelves  for  the  said 
period  to  all  conditions  of  the  said  original 
lease.  Very  respectfully,  Kosy  Theater  Co., 
Inc.  by  Bodney  C.  Davis,  Frea.  Arcade  The- 
atw  Co.,  by  Lao  Y.  Haas,  Bfanager.** 

Upm  lecelpt  of  the  above  letter  Mr.  Ut' 
tertttck  told  Mr.  Davis,  who  was  himself  one 
of  the  leasees  and  also  president  and  general 
manager  of  tbe  Kozy  Theater  Company,  that 
*'it  is  aUrlgbt  and  agreeable  to  us."  Mr.  Ut- 
terback Informed  the  other  officers  and  di- 
rectors of  the  notice  and  his  consent  to  a 
continoance  of  the  lease  for  another  year, 
and  they  informally  approved  of  his  action, 
bnt  no  new  lease  was  executed,  nor  was  any 
ftHinal  action  taken  with  reference  thereto 
by  the  hotel  company. 

Hie  lessees  through  Mr.  Davis  paid  to  Mr. 
Dtterbatik,  who  accepted  same  for  the  hotel 
company,  roit  at  $150  per  month  for  July 
and  Aognst,  1019;  and  each  month  there- 
after during  the  year  ending  July  1,  1920^ 
paid  the  same  amount  to  appellant  Qulucy 
B.  Love,  to  whom  and  one  Oreen  the  hot^ 
company  on  August  8,  1919,  leased  both  the 
hotel  and  Kentucky  llieater  buildings  for  a 
term  of  15  yeara  Ixive,  having  acquired 
Qreen'B  rights  under  their  lease  in  April, 
1920,  assigned  to  appellee  Rehkopf  all  of  bis 
rlRfats  to  the  Kentucky  Theater.  Love  and 
fidihopf  then  notlfled  appellaota  that  they 
could  not  retain  the  theater  after  July  1, 
1^.  Appellants,  however,  gave  Love  and 
Behkoi^  written  notice  before  July  1,  1920, 
that  they  Intended  to  exercise  their  option 
to  renew  their  lease  for  another  year,  and 
tendered  to  them  for  execution  renewal  lease 
for  anothw  year  with  the  same  renewal  priv- 
ileges for  snbsequeut  ye&rs  and  upon  the 
nme  terms  and  conditions  as  contained  in 
their  original  lease  of  July  1,  1918.  Love 
and  Rehkopf  refused  to  execute  the  new 
lease  or  accept  tendered  rentals,  and  on  July 
2.  1920,  filed  this  forcible  detainer  proceed- 
ing against  appellants. 

This  appeal  la  from  the  judgment  of  reii- 
dtotion  entered  In  the  circuit  court  upon  a 
triar  before  the  court  without  a  Jury  of  the 
traverse  of  a  like  Judgment  upon  the  Inqutsi- 
tloo  before  the  Justioe  of  the  peace  who  Is- 
wed  the  warrant. 

PI  nils  court  uniformly  has  recognized 


to  renew  and  a  covenant  to  extend  a  leaser 
bnt  has  been  jnat  aa  consistent  In  holding 
that  whether  tbe  privily  is  to  renew  or  ex- 
tend depends  upon  the  Intention  of  the  par- 
ties as  shown  by  the  entire  lease  and  their 
Interpretation  thereof  before  the  controv^r- 
^  arose,  and  that  the  mere  fact  It  Is  called 
a  privilege  to  renew  Is  not  conclusive.  Il- 
lustrative cases  are  Brown  v.  Samuels,  24  Ky. 
Law  Rep.  1216.  70  S.  W.  1047:  Ky.  Lumber 
Co.  V.  Newell  &  Co.,  82  Ky.  Law  Jlep.  396, 
105  S.  W.  972;  Grant  v.  Collins,  157  Ky.  36, 
162  S.  W.  639,  Ann.  Cas.  1915D,  249;  Mill' 
er  V.  Albany  Lodge,  168  Ky.  755,  182  S.  W. 
936:  MuUIns  v.  Nordlow,  170  Ky.  169,  185 
S.  W.  825;  Gault  y.  Carpenter.  187  Ky.  25, 
218  S.  W.  254;  Hunt  v.  McCord,  179  Ky.  1, 
200  8.  W.  2.  See,  ah»,  Elliott  on  Contracts, 
I  4556. 

The  true  rule  to  be  gathered  from  these 
authorities  as  well  as  upon  principle  is  that 
such  a  covenant  in  a  lease,  like  any  other, 
will  be  construed  according  to  Its  terms  If 
these  are  certain,  but.  If  there  Is  any  doubt 
of  what  was  meant  by  what  was  said  in  the 
lease,  tbe  actions  of  tbe  parties  before  a  con-, 
troversy  arose  may  be  examined  to  ascer- 
tain their  own  Interpretation  of  its  meaning, 
since  they  better  than  an.vhody  else  knew 
what  they  meant  by  what  they  said.  But  in 
this  connection  It  must  be  home  in  mind,  as 
was  well  said  In  Ky.  Lumber  Ga  t.  Mewell, 
supra,  that: 

*Trhe  word  'renew*  etymologlcally  contem- 
plates something  more  than  pasaivity  in  suf- 
fering a  state  to  continue  laa  it  was;  but  it 
is  Dot  so  much  a  qnestioD  of  what  tbe  term 
Btrictly  meana  as  what  did  the  parties  to  the 
writing  mean  to  express  In  Its  use." 

And  that  Its  meaning  when  used  In  a  lease 
in  connection  with  a  prlvil(>se  for  an  addi- 
tional term  Is  rarely  ever  free  from  doubt, 
and  usually  mufit  be  explained  by  some  other 
clause  In  the  lease  or  by  extraneous  evidence 
or  both,  is  attested  by  the  frequency  with 
which  the  question  is  litigated  and  the  lack 
of  harmony  In  the  decisions  from  different 
courts  in  attempting  to  construe  Its  meaning 
and  effect  when  so  used.  But,  as  said  in 
Grant  r.  Collins,  supra,  after  reviewing 
numerous  authorities: 

"Tbe  apparent  conflict  In  the  cases,  as  will 
thus  be  leen,  turns  rather  on  the  difference 
In  tbe  (acts  than  «i  a  different  conception  of 
the  law." 

And  the  facta  upon  which  nearly  all  of  the 
cases  turn  will  be  found  on  examination  to  be 
additional  clauses  In  the  leases  or  the  acts 
of  the  parties  which  explain  what  they 
meant  by  "a  privilege  to  renew." 

Just  what  legal  Import  ought  to  be  ascribed 
to  the  word  "renew"  In  this  connection.  In 
the  absence  of  explanatory  facts.  Is  really 
the  Question  upon  which  the  courts  ^l^imgp^ 
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Some  bold  It  reqnires  the  execution  of  a  new 
lease,  which,  however,  may  1m  waived ;  oth- 
ers tiutt  there  Is  no  distinction  betwem  a 
privilege  to  renew  or  extend;  while  stUl 
other  courts  among  whidi  is  our  own  take  a 
middle  ground.  Our  court  has  gone  no  far- 
ther In  an  effort  to  d^ne  the  term  when  bo 
used  than  to  hold,  as  in  the  Newell  Case, 
that  It  means  "something  more  than  pas- 
sivity," and  as  In  Miller  v.  Albany  Lodge, 
supra,  that  by  its  use  "some  podClve  act  on 
the  part  of  the  parties  or  notice  the  ten- 
ant is  reqidred." 

Nor  need  we  now  attempt  a  definition, 
which  manifestly  would  be  dlfltenlt,  since  an 
additional  clause  in  this  lease  end  the  acts 
of  the  parties  exfrialn  what  they  meant  by 
its  use  sufficiently  for  the  puipose  of  this 
case. 

The  additional  danse  wbidi  we  have  here- 
tofore quoted,  as  In  the  Grant  t.  Collina  Case 
upon  which  appellees  ao  confidently  rely, 
makes  it  clear  a  simple  holding  over  and 
payment  of  rent  be^wid  the  first  period  was 
Insufficient  to  satisfy  the  terms  of  the  lease, 
but  there  the  analogy  between  the  two  cases 
ends. 

In  the  case  at  bar  the  lessees,  or  rather 
some  of  tliem,  gave  timely  notice  of  their 
desire  and  intention  to.**renew,"  or,  as  they 
expressed  it,  to  naitlnue  the  lease,  and  iiv, 
ntterback,  the  general  manager  of  the  lessor 
corporation,  not  only  gave  express  verbal  aff 
sent  Oiereto,  but  thereafter  accepted  the 
stipulated  rent  with  the  aKiroval  of  all  of 
the  directors  and  atoAholdera  who  knew  that 
aame  was  being  paid  by  the  lessees  in  the 
otrerdse  of  their  contract  right  of  renewal. 

This  certainly  was  no  idmiAe  holding  over 
by  sufferance  under  Qie  statute  as  In  the 
Grant  v.  Collins  Case.  It  was  not  so  under^ 
stood  by  either  party,  but  was  very  clearly 
the  performance  of  what  each  party  not  only 
believed,  but  actually  agreed  to  be  a  "renews 
al"  or  continuance  of  the  nrlglnal  contract, 
and  Uierefore  their  interpretation  thereof; 
hence,  upon  authority  of  all  of  the  Kentucky 
cases  and  most  others,  we  must  so  construe 
it,  unless,  as  contended  by  appellees:  (i* 
The  notice  was  without  force  or  effect  be- 
cause not  ^gned  by  all  the  lessees;  or  (2) 
the  assoit  by  Utterback  to  a  renewal  and 
his  actions  thereafter  are  not  binding  upon 
the  lessor  or  Its  assigns  because  (a)  not  In 
writing,  and  (b)  it  was  not  approved  at  a  for^ 
mal  meeting  of  the  board  of  directors, 

[2, 3]  1.  There  are  cases,  such  as  Buchan- 
an V.  Whitman,  161  X.  Y.  253.  45  N.  B.  556, 
and  James  v.  Pope,  19  N.  7.  324,  cited  by  ap- 
pellees, and  with  which  we  do  not  disagree, 
to  the  effect  that  a  landlord  is  entitled  to 
hold  all  of  the  original  lessees  to  a  renewal 
or  extension,  and  that,  some  having  retired 
from  the  business,  those  remaining  cannot  en- 
force the  privilege  for  an  additional  term. 
But  that  rule  has  no  application  here,  since 
all  of  the  original  lessees  continued  as  such. 


and  Uie  notice  signed  hy  two  of  t3wm  was 
given  for  all,  and  so  understood  not  only  by 
TTtterbacI^  but  also  by  appellees  Love  and 
Rehkoitf.  TtilB  is  shown  tKT  the  fact  Oiat 
th^  gave  notice  to  eadh  of  Ok  original  lee- 
sees  to  quit  possession,  and  made  all  of  them 
defendants  to  this  action  for  fortdble  detain- 
er. Even  if  the  notice  for  this  reasim  was 
defective,  whidi  we  do  not  hold,  that  ques- 
tion clearly  has  been  waived  by  not  only  the 
original  lessor,  but  by  its  asidgnees  as  well, 
by  accepting  rent  from  the  lesaeea  on  the 
second  year  knowing  it  was  paid  for  all  and 
as  tenants  imder  an  extwsion  of  the  orig* 
inal  lease,  and  not  as  tenants  by  sufferance. 
But  it  is  argued  the  Arcade  Theata  Com- 
pany by  sorroidering  its  <duuter  as  a  eor- 
pcHratioi  and  becoming  a  coparbiership  with- 
in the  first  period  so  changed  Its  character 
as  to  call  for  the  appllcatim  of  Uie  mle^ 

Whatever  might  have  been  the  rights  of 
the  lessor  had  it  upon  this  acoonnt  rtfnsed 
to  extend  the  original  contract  at  fbe  esoA  of 
the  first  year.  It  Is  dear  that,  having  agreed 
to  the  ^tension  presumably  with  knowledge 
of  the  tacts.  It  could  not  thereafter  terminate 
the  contract  and  evict  all  six  lessees  because 
of  this  change  In  the  character  undex  wbidi 
one  of  than  was  operating.  Nor  do  w« 
think,  after  once  having  waived  the  qneatkm, 
it  could  later  during  the  oondntiance  of  the 
thus  extended  contract  refuse  another  exten- 
sion np(»  this  ground  alone,  espedallr  where 
It  is  not  claimed  the  change  In  the  ciutmcter 
of  one  of  the  lessees  In  any  wise  ^«Judices 
the  substantial  rights  of  the  lessor.  Certain- 
ly, if  the  original  lessor  could  not  do  wo, 
its  assignees  cannot,  since  they  bcdd  and 
can  have  no  greater  rii^ta  nnder  the  contract 
than  their  assignor  had  at  the  time  of  the 
assignment 

[4]  2.  (a)  Hie  contoitiai  Out  fbe  verbal 
assent  (tf  ITtterbadt  to  the  "renewal"  con- 
strued and  called  by  them  a  emtlnnanee  of 
the  contract  for  an  additional  Utm  is  wltfaia 
the  statute  of  frauds,  and  therefwe  without 
binding  ^ect,  is  based  upon  the  theory  that 
there  conid  be  no  renewal  except  by  the  e»- 
cutlon  of  a  new  lease.  But  obvloosly  titers 
Is  no  merit  tn  this  contention,  upon  the  ccm- 
structlon  given  the  contract  by  the  parties, 
and  Aerefore  adopted  by  us  as  tlw  true  one, 
that  a  new  lease  was  not  required,  since  the 
lessees,  by  giving  notice  and  holding  over, 
hold  under  the  original  contract,  and  not  the 
notice;  and  the  giving  of  the  notice  is  not  an 
agreement  within  the  statute  of  firanda.  16 
R.  C.  U  885. 

The  recent  case  ot  dndnnatt,  N.  O.  *  T. 
P.  Ry.  Go.  V.  Depot  Lunch  Room.  190  Ey. 
121,  226  S.  W.  387,  Is  not  in  point,  because 
there  was  no  provision  whatever  tor  an  addi- 
tional term  in  the  exjdred  lease,  and  the  ver^ 
bal  promise  of  a  new  lease  relied  upon  there 
In  defense  of  forcible  detainer  was  an  en- 
tirely independent  promise  la  no  wise  cm* 
nected  with  the  original  oontract  and  within 
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the  statnte  of  ftands.  So  mlao  wlQi  VbB  oth- 
er cases  dted  by  appellant  on  this  question, 
[i]  (b)  The  only  antborit;  dted  In  support 
the  contention  that  a  corporation  can  act 
(ffily  through  Its  directors  at  an  official  meet- 
ing regolarly  held  and  that  Its  acts  can  be 
proven  only  by  the  records  of  such  a  meet- 
ing Is  a  statement  found  In  Bastin  t.  Glvens, 
Adm%  170  Ey.  201,  185  S.  W.  835,  of  the 
general  rule  which  wltii  ell  its  force  was 
applicable  to  the  facts  of  that  case.  But 
there  are  man?  exceptions  to  this  general 
or  strictly  1^1  rule,  as  was  recognized  In 
Star  Mills  T.  Bailey.  140  Ky.  104,  180  S.  W. 
lOTT.  140  Am.  St.  R^.  STO,  which  alone  Is 
cited  in  the  Givens  Case  on  the  queatl(HL  In 
l%ompB(m  on  CorporatlonB,  after  stating  the 
ceneral  rule  substantially  as  It  was  stated 
in  the  Glvens  Case,  many  exoeptlms  thereto 
are  set  forth  In  section  1074,  which  is  In  part 
as  follows : 

"The  rule  that  the  board  of  directors  most 
act  as  a  body  or  a  unit  is  not  irtm  clad. 
It  has  already  beoi  seen  that  a  hy-Uiw  may  be 
created  by  coBtom  or  usa^e.  For  sindlalr 
reasons  a  board  of  directors  may  by  acting 
separately  and  in  an  indirldaal  capacity  es- 
tablish a  cnstom  or  usage  that  will  be  binding 
upon  them  and  upon  the  corporation.  Has 
where  it  appeared  that  frcBU  a  long  practice  or 
a  customary  usage  corporate  business  was 
transacted  by  securing  the  separate  consent 
of  the  directors  that  the  bosiness  was  custo- 
marily tiansacted  at  dther  a  casual  or  an 
Informal  meeting  <^  the  board  it  was  held  as 
a  matter  of  law  to  ctmstitute  a  sufficient  ap- 
proval In  the  absence  of  any  law  or  by-law 
mtricting  the  directors  to  a  different  mode. 
*  *  *  Another  excepti<»i  to  this  general  rule 
requiring  directors  to  act  as  a  body  is  shown  in 
a  case  where  the  directors  themselves  owned 
all  of  the  stock  of  the  c<xporation  and  au- 
thorised tbe  president  to  sell  all  the  assets,  and 
it  was  held  that  it  was  immaterial  that  such 
authority  was  not  given  at  a  regular  meeting 
of  the  directors.  Acqniescence  by  the  stock- 
holders in  the  action  taken  by  the  directors 
separately,  and  where  such  action  was  carried 
out  by  the  corporation,  was  held  sufficient  to 
render  the  acts  valid." 

In  support  of  this  text  In  whole  or  part 
we  dte  of  the  many  available  authorities: 
Elk  Valley  Goal  Co.  niompaon,  100  Ky. 
614,  150  S.  W.  817;  Herring  v.  Dix  Blver, 
etc.,  Co.,  23  Ey.  Law  Bep.  042,  63  S.  W.  576; 
Ford  LumbCT  ft  Hfg.  Co.  v.  Cobb,  138  Ey. 
174.  127  8.  W.  763;  Paducah  Wharfboat  Co. 
T.  Miechanics'  T.  ft  8.  Bank,  164  Ey.  729.  176 
S.  W.  190;  Deposit  Bank  of  Carlisle  v.  Flem- 
ing, 19  Ey.  Law  Bep.  1947,  44  S.  W.  961; 
German  National  Bank  t.  Butchers',  etc., 
Ca,  07  Ey.  34,  29  S.  W.  882,  16  Ey.  Law 
Rep:  881;  German  Ifational  Bank  v.  Grin- 
stead  ft  Co„  21  Ey.  Law  Bep.  674.  62  S.  W. 
051;  Pittsburg,  etc.,  B.  Co.  Woolley,  12 
Bosh,  451;  10  Cyc.  U02;  Fletcher's  Cyc.  of 
Corp.  vol.  3,  pp.  3040  and  S.19S;  Cook  v. 
JcHiPs,  06  Ky.  283,  28  S.  W.  060.  16  Ey.  Law 
Bep.  460. 


The  appellants  In  the  Instant  case  not 
on^  offered  to  prove  a  customary  usage  In 
transacting  corporate  business  that  brought 
this  transaction  within  the  first  of  tbe  three 
exceptions  to  the  general  rale  set  out  above, 
which  was  erroneously  excluded  by  tbe  trial 
court,  but  they  also  offered  and  were  per- 
mltt^  to  introduce  evidence  bringing  the 
transaction  within  the  other  two  named  ex- 
ceptions to  that  rule. 

It  Is  clear,  therefore,  that  the  lessor,  the 
Palmer  Hotel  Company,  and  Its  assigns,  Ixxre 
and  Behkopf,  are  bound  by  the  acts  of  Mr. 
ntterback;  and  for  the  same  reasons  upon 
like  evidence  the  Eosy  Theater  G<Hnpany  be- 
came bound  by  the  acts  of  Mr.  Davis,  Its 
president  and  general  manager,  In  both  the 
execution  and  extension  or  "renewal"  of  the 
original  contract  at  the  expiration  of  the 
first  period. 

[6, 7]  This  being  ttao,  it  Is  apparrat  Love 
and  Behkopf  could  not  terminate  the  con- 
tract at  the  end  of  the  second  year  upon  no- 
tice to  appellants  to  snrrender  possession. 
It  Is  likewise  dear  it  seems  to  us  that,  evrai 
If  the  privilege  had  boea  technically  we  for 
a  renewal  requiring  the  execution  of  a  new 
lease,  appellees  could  not  take  advantage  of 
their  own  refusal  to  execute  same  and  e^ct 
appellants  after  they  had  signed  and  tendon 
ed  It  to  them  for  that  purpose^  But,  how- 
ever that  may  be.  the  appellees  totik.  the  lease 
as  It  already  had  been  construed  by  the  Mig- 
tnal  parties  thereto,  and  appellants  before 
tbe  expiration  of  the  second  year  did  all  and 
more  than  they  were  required  under  that 
construction  to  perfect  th^  right  to  a  fnr^ 
ther  extension  thereof. 

[I]  In  this  view  of  the  case  we  need  only 
notice  one  of  the  several  other  questions 
argued  In  briefs;  that  Is,  whether  or  not  the 
lessees,  l)ecause  of  their  failure  as  a  whole 
and  of  one  of  their  number  to  comply  with 
section  199b,  Kentucky  Statutes,  are  de- 
prived of  thdr  right  to  urge  their  contract 
In  defense  of  this  action.  Section  190b  of 
the  Statutes  forbids  any  person  or  persons  to 
carry  on,  conduct,  or  transact  any  business 
in  this  state  under  an  assumed  name  until  a 
stetement  has  been  filed  In  the  county  derk's 
office  of  the  county  where  they  propose  to 
operate  giving  the  name  to  he  used  and 
names  and  addresses  of  the  persons  so  en- 
gaged. 

But  by  subsection  4  of  this  section  it  is 
provided  that  the  act  shall  not  apply  to 
Kentucky  eorporatl(Hi8  or  "be  deemed  or  con- 
strued to  prevent  tbe  lawful  use  of  a  part* 
nershlp  name  or  designation,  iwovided  that 
such  partnership  name  or  designation  shaU 
include  the  true  real  name  of  at  least  one  of 
sudi  persons  transacting  business."  It  la 
shown  by  the  letter  head  upon  whldi  the  no- 
tice of  renewal  was  written  that  the  lessees 
have  beea  <veratlng  the  Kentucky  Theater 
and  several  others  under  the  name  of  fhe 
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Ecwy  Theater  Company,  wbich  1>  a  Ken- 
tucky corporation;  and  Mr.  Davis,  one  of 
the  lessees  and  also  president  of  the  Eozy 
Theater  Company,  and  R.  R.  Klrkland,  an- 
other lessee,  testify  that  the  funds  derived 
by  the  lessees  from  operating  the  Kentucky 
Theater  are  kept  in  bank  nnder  the  name 
"R.  0.  Davis,  Manager  of  the  Kozy  Theater 
Co.";  that  checks  against  the  account  are 
ao  signed,  and  no  business  was  done  under 
any  other  name.  There  is  no  other  evidence 
on  the  question,  and  therefore  none  that  the 
lesFieeH  have  t>een  or  are  doing  any  business 
under  any  name  except  that  of  one  of  their 
number,  which  is  not  a  violation  of  the  act. 
Commonwealth  v.  Slier,  etc.,  176  Ky.  802. 
197  S.  W.  453.  Besides  the  only  business  In- 
volved here  Is  the  execution  and  ext«islon 
of  the  lease  which  was  done  in  the  real 
names  of  the  parties.  The  Arcade  Theater 
Company,  one  of  the  lessees,  Is  sued  as  a 
Kentucky  corporation,  and  only  as  sncb  Is 
It  a  party  to  this  action,  but  It  Is  shown  by 
proof  that  during  the  first  year  of  the  con- 
tract it  surrendered  its  charter,  and  the 
same  stockholders  have  continued  its  bus- 
iness nnder  the  same  name  but  as  a  copart- 
nership. 

[9,10]  Even  if  It  be  conceded,  which  we 
do  not  so  decide,  that  this  fact  would  have 
warranted  a  refusal  by  the  landlord  to  grant 
an  extension  had  It  been  the  sole  lessee  (see 
Somerset  Stave  St  Lumber  Co.  v.  Brown,  173 
Ky.  194, 190  S.  W.  680),  we  are  sure  that  fact 
alone  would  not  JUEittfy  a  refusal  to  grant  an 
extension  to  the  other  lessees.  A  contract 
executed  by  a  party  who  Is  amenable  to,  but 
baa  not  complied  with,  sectltm  HObt  Ken- 


tucky Statutes,  Is  not  void,  but  voidable  only 
at  the  option  of  the  party  not  In  fault,  and 
enforceable  against  the  party  at  fault.  War- 
ren Oil  &  Gas  Co.  7.  Gardner,  184  Ky.  411, 
212  8.  W.  456.  Surely,  then,  the  landlord 
cannot  elect  to  treat  the  obligation  of  one  of 
several  Joint  tenants  as  void,  and  thereby 
release  him  from  the  contract,  and  then  urge 
that  release,  whicb  was  optional  with  him,  as 
a  reason  for  violating  his  valid  covenant  with 
his  other  tenants,  and  which  all  are  insist- 
ing upon  performing.  To  so  construe  the 
statute  would  impase  Its  severe  penalties  up- 
on .parties  not  amenable  thereto,  and  that, 
too,  upon  an  unwarranted  application  of  the 
rule  that  the  landlord  Is  entitled  to  have  all 
rh^  lessees  comply  with  the  covmant  of  re- 
newal, since  here  the  landlord  can.  If  he  will, 
enforce  the  extended  contract  against  all  of 
the  same  lessees  bound  when  he  acquired  the 
property. 

Therefore  with  reference  to  such  facts  the 
statute  can  only  be  fairly  and  reasonably 
construed  to  mean  that,  when  a  party  makes 
a  contract  with  several  as  to  one  of  whom 
tt  is  voidable  at  the  option  of  the  first  party, 
and  he  elects  to  avoid  It  as  to  that  one.  the 
contract  most  be  treated  as  having  been 
made  only  by  those  who  had  the  right  to 
make  it  In  determining  their  rights  and  ob- 
ligations thereunder. 

In  our  opinion  the  appellants  are  oitltled 
to  hold  the  premises  under  their  exercise  ot 
the  option  provided  In  the  lease,  and  appel- 
lees did  not  have  the  rl^t  to  evict  them. 

Wherefore  the  judgment  ot  restitatlm  is 
reversed,  and  the  cause  remanded  for  iwo- 
ceedlnga  consistent  herewith. 
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STATE  V.  HOWARD.    (No.  22674.) 

(Snprau  Oonrt  of  BfiMoari,  DMdon  N*.  3. 
ICtjr  2e,  182L) 

1.  HsMteM*  ^254--Evi<lfll<»  tutUllllfl  Ml- 
vlotloa  of  nardtr  la  Moond  doorto. 

Evidence  held  snfildent  to  stuitaln  conviction 
of  a  vonuu)  for  morder  in  the  lecond  degre«L 

2.  CriMlBid  law  «»829(t)— RaquMtod  Imtnio- 
tioas  oovered  by  otbon  bIvob  proparly  rt- 

fOMd. 

It  ifl  not  «rror  to  refOM  reqneoted  initrne- 
tiaam  omnd  by  otluar  inatrnetlou  sItcol 

3.  Criminal  law  «=»628(6)~Pernlt«no  wlt- 
aesses  to  testify,  althoagb  lot  ladoraei  oi 
iaformatlOD,  held  att  trrar. 

In  a  proaecntion  for  marder  in  the  aeeond 
decree,  it  waa  not  error  to  permit  witoeaaea  to 
teetifr,  althoogh  their  namea  had  not  been 
indotaed  on  the  information,  where  thty  were 
not  known  to  the  atato  until  a  few  daya  before 
the  trial  and  no  advantage  waa  aought  to  be 
token  of  defeodant,  nor  any  motion  to  qoaah 
filed,  nor  continnance  aaked. 

4.  Wltneesaa  9=»26&(l)-<Crots-MamliatIoii 
of  defendaat  rslatlve  to  tame  natters  laqulr* 
ed  about  ta  ohlef  bald  aot  error. 

In  a  prosecution  for  murder  in  the  second 
decree,  where  defendant's  examination  in  chief 
covered  a  broad  field,  it  waa  not  error  to  eroas- 
examiiw  relative  to  the  same  mattora  inquired 
about  Ui  cUei. 

Appeal  from  (Mmlnal  Oourt,  Jackson 
Gonnty;  Ralph  S.  Latshaw,  Judge. 

Mattle  Hcnrard  was  coniictoa  of  marder 
in  the  sectwd  degree  and  she  aroeals.  _  Af* 

firmed. 

On  8ei;>tember  4.  1919,  the  iHrosecutlng  atr 
tmney  of  Jackaon  county.  Mo.,  filed*  with, 
the  clerk  of  the  criminal  conrt  of  said  coun- 
ty, a  Be<mnd  amended  verified  Information, 
charging  defendant  with  murder  in  the  aec- 
ODd  degree.  She  was  arraigned,  entered  a 
I^ea  of  not  guUty,  aiHI  the  trial  of  the 
cause  commenced  before  a  Jury  on  October 
20,  1919. 

State's  XMdenoe. 

The  state  offered  substantial  evidence  tend- 
ing to  prove  the  following  facts: 

n»t  Joe  Morlno,  an  Italian,  was  eneaged 
in  the  jewdry  and  pawnbrokeifs  tnislnees  In 
KsnasB  City,  Mo.,  and  also  loaned  money; 
the  Touralne  la  a  Utdienette  hotel,  consist- 
log  of  s  parlor,  kitdicn.  bath,  etc,  located 
at  1412  Oentral  avenue,  Kansas  City,  Ma; 
that  siiartmait  801  Is  located  on  the  west 
aide  oi  said  Iratol;  that  between  12:1S  and 
12:30  o'clock,  on  the  night  of  May  22,  1918, 
defeodant  came  to  the  office  of  said  hotel,  and 
asked  the  Cleric  for  a  room.  The  deceased, 
Joe  Morlno,  was  with  her  at  the  time.  They 
were  taken  by  the  clerk  to  apartment  SOI, 
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and  both  ezpreaaed  themselves  as  being  sat- 
isfied with  sam& 

Ur.  Geranlty,  In  diarse  oC  the  office^  who 
took  tbesn  up  to  examine  apartment  801. 
testified  that  the  following  occurred  a 

"When  they  came  dowustain  I  walked  over 
to  the  desk  and  be  (Morino)  walked  over  to 
the  door  with  his  back  turned  toWarda  the 
street  and  she  (defendant)  registered.  I 
handed  ber  the  pen  and  I  turned  the  register 
around  and  she  registered,  'Mr.  and  Mrs.  B. 
Stanley.  City  of  Detroit.'  She  gave  me  a  $20 
bill  and  I  gave  ber  the  change,  $8— $12  for  the 
apartment,  and  I  gave  her  a  receipt  for  a  week, 
22d  to  29th." 

The  porter  carried  her  grip  up  to  301,  and 
in  about  10  minntee  defendant  and  deceoued 
came  down;  he  turned  tlie  key  over  to  de- 
fendant, and  witness  never  saw  them  any 
more.  The  leaf  of  the  hotA  register  was 
identified  and  offered  In  evidence.  The  clerk 
said  he  could  not  be  mistaken  as  to  defend- 
ant being  the  wcsnan  who  registered,  as 
above  indicated. 

On  Thursday,  May  28,  1918,  deceased, 
Horino,  received  a  telephone  call  teota  the 
woman  in  apartmait  No.  301,  requesting  him 
to  call  there,  and  a  settlement  would  be 
made  for  a  check  which  had  been  returned 
marked  "Insufficient  funds."  Two  or  three 
persona  were  present  at  the  time  of  this  call, 
and  remembered  that  deceased  asked  for  the 
"Mattie  Howard  check."  Morlno  left  bla 
place  of  business  about  8  o'dock  that  night, 
and  waa  never  seen  alive  again. 

On  the  night  of  May  23.  1818,  the  night 
cletk  in  the  Touralne  hotti  saw  two  women 
and  a  man  come  Into  the  lobby  of  the  hotel, 
and,  after  stating  that  they  were  going  to 
apartmrat  No.  801,  left  the  lobby  and  ascend- 
ed the  stairs.  The  derk  did  not  think  de- 
fendant was  one  of  the  three.  Later,  the 
same  nli^t,  about  1  o'clock  on  the  momlng 
of  May  24^  two  women  and  a  man  emerged 
from  the  alley  running  along  the  side  of  the 
hotel,  and  got  Into  a  tazlcab^  which  had  been 
previously  sainmoned. 

The  driver  of  said  taxlcab  Idmtifled  de- 
fendant as  one  of  the  womoi.  and  also  Iden- 
ttfied  the  man  with  her,  from  Dihlblt  No.  10, 
as  introduced  by  the  state;  The  driver  asked 
ttiem  where  he  was  to  drive,  and  the  man 
answered,  "Straight  ahead;"  and  told  the 
driver  to  turn  off  the  Ilgbt  lo  back  part  of 
cab  as  qui(Aly  as  he  could.  The  driver  fur- 
ther testified  tiut  he  took  the  women  to  the 
Frederlde  Hotel,  and  later  took  tiie  man  to 
a  botd  at  Tblrty-Olilrd  and  Paseo,  but  dis- 
covered, on  turning  around,  that  the  man  did 
not  Hiter  above  hotd,  but  was  coming  down 
the  steps.  The  driver  later  Idoitified  the 
man  after  seeing  him  at  Toath  and  Main 
streets,  Kansas  City. 

There  was  some  evldeoce  tending  to  ahow 
that  defendant  left  Kansas  Ci^  on  the  morn- 
ing of  May  M.  1918>  and  went  to  Plcber, 
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Okl.,  where  she  was  seen  In  the  afternoon. 
From  Ficher  defendant  traveled  between  Jop- 
lln  and  Springfield,  Mo.,  finally  going  to  Trin- 
idad, Colo.,  and  later  going  to  Raton,  N.  M., 
where  she  was  arrested  with  Sam  Taylor, 
the  man  alleged  to  hare  been  with  defoidant 
the  night  she  got  Into  a  tazlctfb  at  the  Tour- 
alne  HoteL 

J.  W.  Leea  arrested  defendant  and  Sam 
Taylor  at  Raton,  N.  M.  They  were  both 
occupying  the  same  house.  Defendant  was 
known  as  Mattle  Howard,  and  at  the  time 
she  and  Sam  Taylor  were  arrested  at  Baton, 
ii.  M.,  there  was  fotmd  in  their  room  the  fol- 
lowing  burglar  tools:  A  bottle  of  nitroglyc- 
erine, a  sawed-off  shotgun,  jimmies,  fuses, 
peet  soap,  ditsels,  keys,  cartridges,  45  auto- 
matic, blackjack,  etc. 

Much  evidence  was  Introduced  by  the  stafe 
diowing  the  conduct  of  defendant  at  various 
times.  It  was  shown,  by  numerous  exhibit^s 
Introduced  for  the  purposes  of  comparison  of 
handwriting,  that  defendant  bad  numerous 
aliases,  and  seldwn  used  the  ume  name  on 
two  occasions. 

Joe  Morlno,  the  deceased,  was  found  dead 
in  said  apartment  No.  SOI  of  the  Touralne 
Hotel,  on  the  morning  of  May  29,  1818.  His 
head  was  badly  beaten,  and  a  blackjack  was 
found  on  the  floor  of  the  hallway  where  de- 
ceased was  lying.  The  cormer.  Dr.  Snyder, 
and  James  WlUls,  an  anbalmer,  testified  that, 
in  their  opinion,  deceased  had  been  deed  85 
or  40  hours,  when  found  on  the  morning  of 
May  25,  1918.  It  appears  from  the  evldraice 
that  when  discovered,  decomposition  had  so 
tar  advanced  that  when  the  apartment  door 
was  opened  the  et&uh  filled  the  aaOn  third 
floor  of  the  hotel. 

Defendant  admitted  at  the  trial  that  she 
knew  where  Morlno'a  place  of  business  was, 
and  had  been  in  there  three  or  four  times. 

W.  M.  Mohler,  of  the  St.  Louis  police  de- 
partment, testified  that  be  met  defendant  in 
St  Louis,  Mo.,  on  March  22, 1919.  She  want- 
ed to  get  into  commnnlcation  with  her  law- 
yer at  Kansas  City,  and  was  going  onder  an 
assiuned  name.  She  told  witness  ahe  "had  an 
apartment  in  Kansas  City,  and  ttiere  was  an 
Italian  found  dead  In  It;  we  being  away 
from  the  dty." 

O.  V.  Floyd,  a  witness  for  the  state,  testi- 
fied that  he  saw  defoidant  In  a  restaurant  at 
Kansas  City,  Mo.,  in  May,  1918;  that  she 
wrote  a  note  whldi  was  handed  to  him  in 
the  restaurant  TUb  was  about  6:80  p.  m., 
on  May  23,  1018.  Witness  read  an  account 
of  the  death  of  Joe  Morlno  In  the  Star. 
After  reading  ttie  account  he  got  ont  the 
note,  and  found  It  corresponded  In  detail  with 
the  place  where  Morlno  was  killed.  The  note 
read: 

"YoQ  will  greatly  please  me  by  ealHug  Home 
—Main  808B  BeU  Orand  1780  Apt  801." 

Witness  said  he  did  not  caU  ber  up  aa  re- 
quested. 


DefOidant's  Srldenea. 

Appellant  practically  contradicted  all  of 
the  material  testimony  offered  by  the  state 
as  to  her  alleged  connection  with  the  murder 
of  deceased.  She  dailed  having  been  at  the 
Touralne  Hotel,  or  that  she  had  anything  to 
do  with  the  murder  of  Morlno.  She  and 
some  of  her  witnesses  undertook  to  Aow  by 
their  testimony  tiiat  defoidant^  was  not  In 
Kansas  dtf.  Mo,  when  the  homicide  oc- 
curred. 

As  It  Is  not  the  province  of  this  court  to 
pass  on  the  weight  of  the  evidwce,  we  have 
set  out  the  foregoing  testimony  taken  from 
a  690-page  b-anscript,  in  order  to  determine 
whether  defendant's  demurrer  to  the  testi- 
mony at  the  conclusion  of  the  whole  case 
should  have  be^  sustained,  and  in  order  to 
pass  upon  the  Instructions  given  and  refused. 
The  rulings  of  the  court  during  the  progress 
of  the  trial,  as  wdl  as  the  instroctlons  glvoi 
and  r^sed,  will  be  considered,  as  far  as  neo* 
essary,  in  the  oplnlwi. 

ThB  Jury  returned  into  court  tlie  Terdlct: 

"We,  the  Jary,  find  the  defendant  goOtr  of 
murder  in  the  second  degree,  as  cfaargeid  in  the 
information,  and  assess  her  punishment  at  12 
years  In  the  state  penitentiary.'' 

Appellant  filed  motions  for  a  new  trial  and 
In  arrest  of  judgment  Both  motions  were 
ovemiled,  the  defendant  was  duly  sentenced, 
Judgm«it  entered  thereon  and  an  appeal  duly 
granted  her  to  this  court 

Jesse  E.  James,  of  Kansas  Cit7,  for  ap- 
pellant 

Jesse  W.  Barrett,  Atty.  Oca.,  and  Marshall 
Campbell,  Aast  At^.  Q&l,  for  ttki  State. 

BAILEY,  a  (after  stating  the  facts  as 
above).  1.  As  no  brief  has  been  filed  here, 
in  behalf  of  appellant  we  have  carefully  read 
the  brief  of  respondent  as  well  as  the  600- 
page  record,  to  ascertain  whetho*  any  re- 
versible error  was  committed  against  appel- 
lant during  the  progress  of  the  trial.  While 
no  special  attack  was  made  on  the  seccmd 
amended  information  upon  wblidi  the  case 
was  tried,  we  have  exa^nined  same  and  find 
It  suflSdent  as  to  both  form  and  substance. 
Section  3231,  R.  S.  1919;  State  v.  Davis,  217 
S.  W.  loc.  dt  90;  State  t.  Johnson,  192  S. 
W.  loc.  clt  412;  State  v.  Fairlamb.  121  Ma 
loc  dt.  14S,  25  S.  W.  895;  State  v.  Reed,  117 
Mo.  loc.  cit.  613,  23  S.  W.  886;  State  v.  Dale, 
108  Mo.  20G,  16  S.  W.  976;  State  T.  Laweb  98 
Mo.  loc.  dt.  B72,  674,  6  S.  W.  889. 

[11  2.  Appellant's  demurrer  to  the  evi- 
dence, at  the  conclusion  of  the  case,  was 
properly  overruled.  There  was  sufficient  sub- 
stantial evidence  offered  by  the  state,  as  here- 
tofore shown,  to  warrant  Uie  Jiiiy  In  flwHing 
as  they  did  in  this  case. 

8.  While  an  the  instructions  given  by  the 
court  were  formally  objected  to  by  deteaA- 
ant  yet  we  find  in  the  record  no  spedflc  ob- 
jection to  either.   On  the  other  hand,  the 
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otmrt  gave  temurlcatilT  dear  and  llbml 
Btructiona  In  behalf  of  appellant,  covering 
eroT  possible  phase  of  tha  defenses  made  at 
the  trial,  while  those  glran  In  behalf  of  the 
state  were  in  conr^tional  form  and  properly 
declared  the  law.  Hie  instructions,  taken  as 
a  whole,  wne  clear,  forceful,  and  properly 
declared  all  the  law  necessary  to  enable  the 
jury  to  InttfUsoitly  dispose  of  the  Issnea  In 
the  case. 

[21  4.  Instruction  numbered  13,  asked  by 
defendant,  and  refused  by  the  court,  was 
completely  covered  by  InatmetiODB  6  and  8, 
given  in  behalf  of  defendant,  which  proeont- 
ed  the  law  In  mudt  better  form. 

5.  Aj^Uanf  a  InMructlim  nnmbered  14  was 
pri^ierly  refused,  because  Oie  suhject-matter 
tttereof  was  fully  covered  by  Instructlcttis  8 
and  9*  given  In  behalf  of  defendant 

6.  Defendant's  instruction  nnmbraed  IB 
waa  fully  covwed  by  Instructian  8,  given  in 
behalf  ot  ai^tellant,  and  was  thwefore  prop- 
erly refused. 

[I]  7,  Objectkm  was  made  during  the  prog- 
ress of  the  trial  to  the  ekamioatlon  of  sev- 
eral wltnesaas  oflCered  by  tbe  state,  on  the 
ground  that  th^  namea  were  not  Indoraed 
on  the  information.  In  each  Instance  the 
prosecutor  satisfied  the  court  that  the  names 
of  these  witnesses  were  not  known  to  the 
state  until  a  few  days  before  the  trial,  and 
that  no  advantage  was  sought  to  be  taken 
of  defendant  No  motion  to  quash  was  filed, 
nor  waa  a  continuance  asked  by  deftodant  to 
meet  the  testimony  of  these  wltnesaea  As 
thla  vras  a  case  of  circumstantial  evidence, 
In  which  the  testimony  oi  the  state,  as  w^ 
as  that  offered  by  defendant,  covered  a  wide 
rang^  in  which  new  witnesses  were  necee- 
aary.  and  as  defendant  did  not  aak  for  a 
postiwneraent  of  the  case,  the  court  commit- 
ted no  error  In  permitting  said  wltnessea  to 
testify.  State  v.  Eehoe,  220  S.  W.  loc.  cit 
863;  State  v.  Stegner,  27«  Ho.  428,  207  S. 
W.  826;  State  v.  Webb,  206  S.  W.  187;  State 
V.  Ivy.  102  S.  W.  733;  State  v.  Jackson,  186 
B.  W.  800;  State  Boblnson,  268  Mo.  loc. 
«lt  324,  173  S.  W.  088;  State  T.  Walton,  266 
Mo.  283,  164  8.  W.  211;  State  T.  Barrington, 
188  Ma  23, 95  S.  W.  285. 

14]  8.  Some  objections  were  made  to  the 
cros»«xamlnatlon  of  defendant,  bat  In  view 
of  the  broad  field  covered  by  her  examina- 
tion in  dilef,  we  are  of  the  opinion  that  the 
cross-aamiiutlon  liermltted  by  the  court  re- 
lated to  the  same  matters  Inquired  about  in 
chief,  and  hotce  no  error  was  committed  in 
alloT<ing  the  state  to  examine  her  in  rspect 
to  those  subjects.  State  v.  Drew,  218  S.  W. 
loc.  dt.  107;  State  v.  Sherman,  264  Mo.  loc. 
at.  381,  175  S.  W.  73 ;  SUte  v.  Mitchell,  228 
Ho.  loc.  dt  698,  129  S.  W.  917.  138  Am.  St 
Bep.  426;  State  v.  HlUer,  190  Mo.  loc.  dt 
463.  464,  88  a.  W.  377;  State  v.  Avery,  US 
Ho.  loc.  dt  498,  488,  21  S.  W.  188. 

8.  Sevoal  other  matters  are  presented  in 


the  motleaa  for  a  new  trial  and  In  wrest  ct 
judgment  but  aftCT  reading  the  record  care* 
fuUy,  and  considering  same,  we  find  no  errors 
of  which  defendant  can  legally  complain.  We 
axe  of  the  opinion  that  defendant  had  a  fair 
and  impartial  trial,  and  was  properly  con- 
victed on  substantial  evidence. 

The  judgment  b^w  la  aoocodingly  af- 
firmed. 

WUITH)  and  MOZLBT,  OO.  aneor. 

PSR  OUBIAM.  The  foregoing  opinion  of 
BAILEY,  a,  is  hereby  adovted  as  ttia  opin- 
ion of  the  court  All  concur. 


STATE  ex  ret.  TUNE  et 
HAINER  et  al.,  Judges. 


ar.  V.  PAtKEN- 
(No.  22578.) 


(Snpteme  Conrt  of  Missouri,  in  Banc.  April 
80,  1821.   Bebearing  Denied  May 
24,  1821.) 

Prohibition  «»28— Wttacsses  •nlS  —  Clraalt 
eosrt  bari  laharent  power  to  Issae  esbpaaa 
daees  teeasi  ta  saerstaiy  of  boani  af  een- 
plalat  of  ol^r. 
The  oircnit  conrt  of  tht  dty  of  St  Lods 
had  inherent  power  to  issae  a  sabpoena  daces 
tecum  requirinc  the  secretary-  of  the  board  of 
coraplaint  of  the  city  to  prodnce  a  letter  ad- 
dressed to  the  board,  despite  the  letter's  d^m 
of  privilege,  which,  in  the  first  instance,  was 
solely  for  the  circuit  court,  aod  the  question  of 
malice  in  writing  the  letter  being  one  of  fact 
whldi  tin  Sapreae  Oovrt  eannot  consider  on 
aivUeatkm  tor  prohibition. 

Graves,  J.,  and  Walker,  O.  and  Woodson. 
X,  dlssenthig. 

Proceeding  for  writ  of  prohibition  by  the 
State  of  Missouri,  on  the  relation  of  Louis 
T.  Tnne  and  others,  constituting  the  Board 
of  Complaint  of  the  City  of  St.  Liouls,  against 
Victor  H.  Falkenhalner  and  another,  Judges. 
Writ  denied. 

See,  also,  191  S.  W.  1078  ;  273  Mo.  266,  200 
B.  W.  1062 ;  189  Mo.  App.  404,  203  S.  W.  465. 

Everett  Paul  Griffln,  of  St  Louis  (Charles 
H.  Daues,  City  Counselor,  of  St  Louis,  of 
counsel),  for  relators. 

Douglas  W.  Bobert  and  Charles  Glafila  Al- 
len, both  of  St  Louis,  for  respondents. 

HIOBBBt  J.  Thia  la  an  original  xno- 
ceeding  for  a  writ  of  prohibltl<m  to  prohibit 
the  respondents,  Judgea  of  the  drcult  court 
of  the  dty  of  St.  Louis  from  «iforclng  a 
aubpoena  duces  tecum  requiring  Harsh  to 
produce  a  letter  addressed  to  the  complaint 
board  on  the  ground  of  privilege. 

The  charts  of  the  dty  of  St  Loola  pn>- 
vldea  that  tba  complaint  board  shall  lecdve 
"complaints  against  any  department,  board. 
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division,  officer,  or  employ^  of  the  city,  or 
against  any  public  utility  corporation,  and 
examine  the  same.  It  shall  recommend  to 
the  proper  city  or  state  authorities  any  ac- 
tion deemed  advisable."  The  relators  are 
the  members  and  secretary  of  this  board. 
The  petition  alleges  that  Samuel  J.  Douglas 
is  an  employ^  of  the  city  of  St.  Lionts  In  tbe 
department  of  streets  and  sewers;  that 
Douglas  brought  an  action  in  the  circuit 
court  against  Lawrence  McDaulel  and 
George  S.  Thomas  for  Ubel,  based  on  a  let- 
ter written  by  them  November  29,  1916,  mak- 
ing certain  false  charges  against  him,  In  this, 
that  he  uses  vile  and  obscene  language  to 
women  and  children  who  pass  him;  that  he 
curses  and  swears  at  children,  etc.,  to  Ms 
damage  in  the  sura  of  $50,000;  that  Doug- 
las brought  an  action  of  mandamus  against 
relators  In  tbe  St.  Louis  Court  of  Appeals 
'  to  obtain  a  copy  of  said  letter  for  his  use  in 
the  preparation  and  as  evidence  In  the  trial 
of  said  action,  which  Is  still  pending  In  the 
said  circuit  court ;  that  the  Court  of  Appeals 
held  that  said  letter  was  privileged,  and  that 
the  court  could  not  compel  Its  production  as 
evidence  upon  the  trial  of  said  cause;  that 
thereafter  said  Douglas  sued  out  a  writ  of 
certiorari  in  the  Supreme  Court,  alleging 
that  the  decision  of  the  Court  of  Appeals 
was  in  conflict  with  decisions  of  the  Supreme 
Court,  and  that  the  Supreme  Court  held  that 
said  decision  was  not  in  conflict  with  any  of 
Its  prior  decisions  and  quashed  the  writ  of 
certiorari ;  that  on  March  29,  1920,  Hon.  Vic- 
tor H.  Falkenhalner.  Judge  of  said  circuit 
court,  presiding  in  division  1  of  said  court, 
on  the  application  of  said  Doaglas  Issued  a 
subpoma  duces  tecum  directed  to  relator 
Marsh,  secretary  of  said  complaint  board,  to 
produce  said  letter  at  the  trial  of  said  cause; 
that  on  May  20,  1920.  relators  filed  a  motion 
to  quash  said  subpcena,  citing  said  decision  of 
the  Court  of  Appeals  holding  said  letter  to 
be  a  privileged  communication,  but  said  Judge 
overruled  said  motion;  that  said  Mnrsh  is 
ready  and  willing  to  appear  in  said  court 
ill  response  to  said  subpoena,  but  Is  unwill- 
ing to  produce  said  letter  because  the  Court 
of  Appeals  held  It  to  be  a  privileged  com- 
munication; thnt  Flon.  Karl  Klmrael  Is  now 
presiding  Judge  In  division  1  of  said  circuit 
court;  that  Judge  Fallienhalner  is  now  pre- 
siding Judge  in  division  13  of  said  court; 
and  that  Judge  KImmel  threatens  to  enforce 
said  subpoena  and  compel  the  production  of 
said  letter  on  the  trial  of  said  cause,  all  of 
which  is  contrary  to  the  det^slon  of  said 
Court  of  Appeals. 

The  respondents'  return  to  the  prelimina- 
ry rule  sets  out  the  amended  petition  filed  in 
the  Douglas  libel  action  and  the  subpoena 
duces  tecum,  and  avers  that  In  the  proceed- 
ings In  the  Court  of  Appeals  (State  ex  rel. 
Douglas  V.  Tune,  199  Mo.  App.  404.  203  S. 
W.  465)  and  in  this  court  (State  ex  rel.  Doug- 
las T.  Beynolds,  276  Mo.  688,  209  8.  W.  100) 


no  showing  was  made  that  the  libel  was 
predicated  upon  a  letter  that  was  malicious- 
ly written,  as  was  averred  In  the  amended 
petition  in  the  libel  suit,  and  that  said  court 
properly  overruled  the  motion  to  quasli  said 
subpoena ;  that  thereafter  Judge  Falken- 
halner was  transferred  to  division  13  of  said 
court,  and  Judge  Kimmel  was  assigned  to 
division  1  thereof;  that  the  acts  done  by 
respondents  and  each  of  them  respectively 
were  done  and  Intended  to  be  done  in  dis- 
charge of  their  official  duties,  and  that  said 
subpcena  was  Issued  for  the  reason  that  the 
suit  was  an  action  for  libel  cm  a  petitlcw 
which  averred  that  the  letter  mentioned  In 
said  subpcena  was  written  falsely,  and  ma- 
liciously by  defendants,  and  an  issue  bas 
beeii  Joined  on  a  general  denial  filed  by  said 
defendants;  that  said  action  has  been  con- 
tinued from  time  to  time  on  account  of  the 
pendency  of  this  proceeding.  Wher^ore 
they  pray,  etc. 

Relators  challenge  the  sufficiency  of  the 
return  and  move  for  the  Issuance  of  a  per* 
emptory  writ  of  prohibition. 

The  foregoing  statement.  It  is  believed,  la 
sufficient  for  the  consideration  of  the  qnes- 
tions  arising  in  this  cause.  Tbe  facta  are 
fully  recited  In  the  opinion  of  Judge  Qraret 
In  State  ex  rel.  Douglas  v.  Reynolds,  276  Mo. 
688.  209  S.  W.  100. 

1.  Relators  charge  that  the  circuit  court 
exceeded  Its  Jurisdiction  in  issuing  the  sub- 
pcena to  respondent  Marsh  to  produce  la 
court  the  letter  on  which  the  action  was 
predicated,  because  It  was  held  to  be  priv- 
ileged by  the  Court  of  Appeals.  The  opin- 
ion of  Judge  Graves  notes  the  absence  of  an 
averment  in  the  petition  for  the  writ  of 
mandamus  of  an  allegation  that  the  letter 
was  maliciously  written. 

"In  other  words,  as  far  as  tbe  petittmi  be* 

fore  us  for  review  ia  concerned,  we  must  pre- 
sume, under  the  law.  that  the  letter  waa  sent 
in  good  faith  and  without  malice."  (276  Mo. 
694,  209  S.  W.  101.) 

On  page  695  of  276  Mo.,  on  page  102  of 
209  S.  W.,  Judge  Graves,  q;>eaklug  for  the 
court  In  bank,  said: 

"Tbe  petition  for  mandamus  ahowa  the  board 
to  which  it  was  addressed  was  at  least  a.  gov- 
erDmental  ageucy  provided  for  the  good  of  the 
city  govercment.  Complaints  made  to  such  t 
body,  at  the  very  least,  must  be  held  to  b< 
qualifiedly  privileged,  and  the  qualified  privilef* 
cannot  b«  destroyed  withoot  a  charge  of  malic* 
To  destroy  the  patent  qualified  privUege  of  this 
letter,  absence  of  good  faith,  end  preseae*  «f 
malice,  should  have  been  charged.  No  rack 
charge  Is  made  and  opon  this  theory  alone  the 
Court  of  Appeals  reached  a  right  rasnlt  in  re- 
fusing tbe  writ." 

There  can  be  no  doubt  that  th^  letter  in 
question  Is  quallQedly  privileged. 

FInley  v.  Steele,  159  Mo.  299,  60  S.  W.  108, 
S2  L.  R.  A.  652,  was  an  action  for  Ubel  baaed 
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on  a  letter  wrltt^  by  the  members  of  a 
sefaool  board  to  the  county  superintendent, 
making  accusations  against  Miss  Flnley,  the 
teacber  of  the  school,  and  asking  him  to  re- 
voke het  certificate.  Jndge  Burgess  rerlev- 
ed  many  cases.  At  the  foot  of  page  809  of 
ISO  Mo.,  at  page  109  of  60  S.  W.  (52  U  R.  A 
852),  the  learned  judge  said : 

"It  Is  annmmced  in  Marks  r.  Baker,  28  MlmL 
1S2,  that  the  rule  is  tiiat  a  communication  made 
in  good  faitii,  upon  any  subject-mattn  in  which 
the  party  commnnicatiiis  haa  an  interest  or  in 
reference  to  which  he  has  a  duty,  public  or 
priTate»  cither  legal,  moral  or  social,  if  made 
to  a  person  haTiog  a  corresponding  intereet  or 
duty,-  is  privileged;  that  in  such  case  the  infer- 
ence of  malice  *  *  *  is  cast  upon  the  per- 
son claiming  to  be  defamed.' 

"  'Blalice  in  such  case  is  not  shown  by  the 
mere  fact  of  the  falsity  of  the  publication.' 
Henry  t.  Hoberl;.  6  Ind.  App.  480;  Stewart  t. 
Hall.  88  Kj.  376." 

Again,  on  page  807  of  169  Mo.,  on  page  110 
of  00  B.  W.  (52  U  B.  A  862),  it  was  said : 

*Trhey  not  only  bad  an  interest  in  regard  to 
the  way  In  wliich  the  school  was  being  con* 
ducted,  but  in  preferring  the  charges  against 
the  plaintiff  were  simply  diacbarging  their  duty 
aa  members  of  the  school  board,  and  it  mal[e8 
no  difference  that  the  exact  words  of  the  stat- 
ute were  not  used,  or  tbat  some  word  not 
embraced  therein  was  used,  the  purpose  and  in- 
tent  was  the,  same.  There  was  no  actual  malice 
proven,  and'  tbe  uae  of  such  word  or  words 
did  not  take  away. tbe  privileged  character  of 
the  communication.  Intent  makes  the  libel  in 
such  circumstances. 

"The  communication  was  made  on  a  proper 
occasion,  from  a  proper  motive,  and  was  based 
upon  a  reasonable  cause.  It  was  made  in  ap- 
parent good  faith,  and  under  these  circumstanc- 
es the  law  does  not  imply  malice — and  as  there 
was  no  proof  of  express  malice  the  plaintiff 
was  not  entitled  to  recover.  Tbe  Judgment  is 
affirmed." 

Tbe  ruling  In  Finley  t.  Steele  has  been  fre- 
anently  aiqtroved.  See  Peak  v.  Taubman, 
251  Ma  300.  418,  434,  et  seq.,  158  S.  W.  656. 

The  rale  permitting  criticism  of  public 
officers  is  the  same  as  that  which  governs 
the  criticism  of  all  matters  (tf  public  interest, 
BDdi  as  public  Institutions,  places  of  enter- 
tainment, books,  pictures,  and  otiier  mat- 
ters, abd  under  it  It  is  permissible  to  crittdze 
fairly  and  without'  malice  or  view  to  Injure 
or  prejudice  In  the  eyes  of  the  public.  '  Mc- 
Clung  V.  Star  Chronicle  Pub.  Co.,  274  Mo. 
104,  202  S.  W.  671.  But  the  qualified  priv- 
ilege to  criticize  public  acts  of  public  offi- 
cials does  not  exist  where  defraidant  wus 
actuated  by  malice.  McClung  v.  Pulitzer 
Pub.  Ga.  279  Ho.  870,  214  8.  W.  193.  See. 
also,  Diener  v.  Publishing  Co.,  230  Mo.  (US, 
Vt2  S.  W.  1143,  33  U  B.  A.  (N.  8.)  216;  Id., 
232  Mo.  416.  135  S.  W.  6:  Ex  parte  (larrl- 
aon.  212  Mo.  88,  loc.  dt.  02,  110  8.  W.  709, 
16  L.  B.  A.  (S.  8.)  950,  126  Am.  St.  Rep.  557. 
15  Ann.  Cas.  1;  Cornelius  v.  Cornelius,  233 


Mo.  1,  loa  dt  SO.  189  S.  65;  TUles  t. 
Publishing  Co.,  241  Mo.  609  (ayl.  6).  145  8. 
W.  114S;  Link  v.  HamUn,  270  Mo.  319,  loe. 
dt.  336,  103  S.  W.  687;  Tancey  v.  Common- 
wealth, 136  Ky.  207.  122  8.  W.  123,  25  U  B. 
A.  (N.  &)  465.  and  annotations. 

McKee  v.  Hughes,  133  Tenn.  455, 181  8. 
930,  L.  B.  A  i916D,  391.  Ann.  Cas.  1918A. 
460,  was  an  action  for  libel  on  a  petition  to 
revoke  the  license  of  a  merchant  In  that 
case  It  was  ai^ued  that  the  petition  was  not 
privileged  because  the  coundl  bad  no  author- 
ity to  revoke  the  license.   The  court  said: 

"Can  it  be  tbat  ordinary  laymen,  in  tbe  ex- 
erdse  of  such  a  right,  may  be  thus  caught  on 
such  a  fine  point  of  law,  to  their  undoing,  as  Is 
insisted  in  this  case?  The  juster  view  is  that 
these  men  but  advance  the  above  mode  of 
action  aa  a  suggestion  for  the  consideration 
of  tbe  members  of  tbe  council,  deemed  by  them 
competent  to  judge  and  act  as  public  officials, 
and  that  they  are  not  liable  If  they  acted  in 
good  faith  or  without  malice.  The  right  of 
petition  •  •  •  in  the  Bill  of  Rights  should 
not  be  allowed  to  become  a  trap  for  the  peti- 
tioner to  be  sprung  by  any  such  hairtrincw  of 
technical  law.'* 

See  S5  Cyc.  885  a 

However,  In  some  Jurisdictions  communi- 
cations of  the  character  of  this  letter  are 
held  to  be  within  the  protection  of  tbe  Bill 
of  Rights.  Thvu  an  application  to  the  Gov- 
ernor for  a  pardon,  cfaargii^  tfaat  the  dis- 
trict Judge  "changed  the  venue  of  the  case 
for  the  purpose  of  making  the  costs  ezces* 
slve."  alleged  "to  be  untrue  and  written  and 
published  with  actual  malice  without  any 
ronndatinn  whatever,'*  was  held  to  be  abso- 
lutely privileged.  Connellee  t.  Bhmton  (Tex. 
Civ.  App.)  163  8.  W.  404. 

2.  The  compatnt  board  Is  a  goveramental 
asency  created  for  the  express  purpose  of 
investigating  complaints  against  any  depart- 
ment, board,  officer,  or  employ^  of  the  dty. 
It  therefore  bad  an  Interest  and  a  duty  to 
perform  In  connection  with  complaints  tA 
tbis  character.  The  complalnanta  were  In* 
terested,  as  citizens  of  8t.  Louis,  in  having 
the  matters  complained  of  Investigated,-  and 
are  therefore  privileged  In  making  com- 
plahits.  If  made  In  good  faith  and  without 
Dulice.  State  ex  rel.  v.  Reynolds,  276  Mft 
loa  dt.  605,  209  S.  W.  100;  26  Cyc.  389. 

3.  It  Is  urged,  however,  that  the  dedsioa 
of  the  Court  of  Appeals  Is  res  adjudlcata  be- 
cause this  court  held  It  was  not  in  conflict 
with  any  of  its  prior  decisions.  On  this 
point  Judge  Graves,  on  page  701  of  270  Mo., 
on  page  104  of  209  S.  W.,  State  ex  rel.  Doug- 
las V.  Lteynolds,  supra,  said: 

"In  the  instant  case  the  Court  of  Appeals 
did  not  have  before  it  a  libel  suit,  nor  tbe  law 
of  libel.  Privilege  or  qualified  privilege  la 
libel  law  was  not  before  it  nor  discussed  by  it 
*  *  *  It  held  that  public  policy  demanded 
that  complaints  to  tbis  genera]  welfare  board 
should  not  be  made  public.  *  *  *  Certain  It 
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18  that  there  Is  no  conflict  between  their  opin- 
ion and  Finley  t.  Steele,  supra,  or  an;  of  tbe 
casep  foDowing  that  case.  The  •nbject-matters 
dlBCDBMd  are  wholly  different.'' 

Tbe  relator  (Douglas  prayed  for  an  order 
to  permit  him  to  inspect  or  make  a  copp  of 
tbe  letter,  basing  his  claim  on  tbe  ground  that 
it  was  a  public  document,  which  tbe  court 
denied.  276  Mo.  698,  200  S.  W.  100.  It  was 
not  claimed  that  McDaniel  and  Thomas  had 
any  connection  with  that  case.  It  was  res 
inter  alios  acta.  Henry  v.  Woods,  77  Mo. 
277,  loc.  dt.  281;  Strottman  v.  RaUroad,  228 
Mo.  154,  loc.  cit.  182,  128  S.  W.  187,  30  L. 
R.  A.  (N.  S.)  377  ;  23  Cyc.  1237. 

4.  But  a  fundamental  reason  why  tbe  mie 
should  be  discharged  is  that  the  circuit  court 
had  inherent  power  to  Issue  the  subpoena 
(40  Cyc.  2167),  and  the  question  of  privilege 
or  no  privilege  is.  In  the  flrst  Instance,  one 
solely  for  the  trial  court.  Issue  Is  Joined 
between  the  litigants  on  the  question  of  de- 
foidants*  malice  in  writing  the  letter.  It 
must  be  obrious  that  It  is  a  question  of  fact 
of  which  this  court  cannot  take  cognbonce 
tn  a  proceeding  of  this  character. 

While  the  federal  grand  jury  was  Investi- 
gating the  charge  of  treason  against  Aaron 
Burr,  he  applied  to  the  court  for  a  subpoena 
duces  tecum  to  the  President  to  produce  a 
certain  letter  addressed  to  him  by  Gen. 
Wilkinson,  together  with  documents  accom- 
panying the  said  letter,  also  the  military  or 
naval  orders  given  by  the  President  at  or 
near  the  New  Orleans  station  concerning 
the  said  Burr.  Chief  Justice  Marshall  heard 
arguments  touching  the  authority  of  the 
court  to  subpoena  the  President,  or  to  re- 
quire him  to  produce  state  papers.  There 
was  no  precedent  It  woB  admitted  that 
such  a  writ  would  not  mn  against  the  king 
of  England,  and  It  was  argned  by  tbe  dis- 
trict attorney  that  the  court  had  no  power 
Co  subpoena  the  chief  magistrate  or  to  or- 
der tbe  production  of  state  papers  to  be  read 
in  evidence;  tltat  tbe  documents  called  for 
might  contain  matter  wlildi  should  not  be 
disclosed. 

The  Chief  Justice  could  perceive  no  foun- 
dation for  the  oidnlon  that  the  issuance  of 
the  subpoena  would  be  discourteous  to  tbe 
President.  He  hdd  that  the  law  does  not 
discriminate  between  the  President  and  a 
private  citizen,  and  that  the  propriety  of  in- 
troducing any  paper  into  a  case  depends  on 
0ie  character  of  tbe  paper,  not  on  the  char- 
acter of  the  person  boldlng  It  A  subpoena 
duces  tecum,  then,  may  issue  to  any  person 
to  whom  an  ordinary  subpoena  may  issue, 
directing  blm  to  bring  any  paper  of  which 
0ie  party  iwaylng  it  has  a  rls^t  to  avail  him- 
self as  testimony.  The  Chief  Justice,  con- 
tlnuli^,  said: 

"When  this  subject  was  suddenly  Introduced, 
the  court  felt  some  doubt  concerning  tbe  pro- 
priety of  directing  a  subpoena  to  the  chief  mag- 


istrate and  some  doubt  slso,  eonceraing  tbe 
propriety  of  directing  any  paper  in  his  poe- 
session,  not  public  in  its  nature,  to  Iw  ex- 
hibited in  court  Tbe  impression  that  the 
questions  which  might  arise  in  cousequence  of 
Bucb  process  were  more  proper  {or  discussion 
on  tbe  return  of  tbe  process  than  on  its  is- 
suing was  then  strong  on  the  minds  of  the 
judges. 

"The  eoort  csn  perceive  no  legal  objection  to 
issuing  a  snbpoena  daces  tecum  to  any  person 
whatever,  provided  the  case  b«  such  as  to 
justify  tlie  procesB.  The  court  would  not  lend 
its  aid  to  motions  obviously  designed  to  mani- 
fest disrespect  to  the  government  bat  the  court 
has  no  right  to  refuse  Its  aid  to  motions  for 
papers  to  which  tbe  accused  may  be  entitled  and 
which  may  be  material  in  his  defense. 

"These  observations  are  made  to  show  the 
nature  of  tbe  discretion  which  may  be  exercis- 
ed. If  it  be  apparent  that  the  papers  are  ir- 
relative to  tlie  case,  or  that  for  state  reasons, 
they  cannot  be  Introdaced  into  the  defense, 
the  subpoena  daces  tecum  would  be  useless,  but 
if  this  be  not  apparent  if  they  may  be  impor- 
tant in  the  defense,  il  they  may  be  safely  read 
at  the  trial,  would  it  not  be  a  blot  on  the  page 
which  records  the  judicial  proceedings  of  this 
country  if ,  in  a  case  of  sach  serious  import  as 
this,  the  accused  shoidd  be  denied  the  use  of 
them?  •  •  • 

"The  second  objection  Is  that  the  letter  con- 
tains matter  which  ought  not  to  be  disclosed. 
At  preeent  It  need  only  be  said  that  the  ques- 
tion does  not  occur  at  this  time.  *  *  *  If  It 
does  contain  any  matter  which  it  may  be  im- 
prudent to  disclose,  which  it  Is  not  the  wish  of 
the  executive  to  disclose,  such  matter,  If  it  be 
not  Immediately  and  essentially  applicable  to 
the  ease,  will  of  course  be  sappressed.  •  *  * 
Everything  of  this  kind,  however,  will  have  tta 
due  consideration  on  the  return  of  the  sub- 
pijena." 

1  Burr's  Trial.  182-187. 

It  Is -sufficient  to  add  Oat  tbe  subpoena 
was  sOTved  and  the  documents  caUed  for 
were  forwarded  by  Mr.  Jeffmon  to  the  dis- 
trict attorney.  Justice  Marshall  reserved 
the  right  to  pass  upon  tbelr  admlssibHity  at 
tbe  trial.  The  precedent,  thus  establlsbed, 
has  ever  since  been  followed. 

The  rule  Is  stated  in  40  Cyc.  2169 : 

"It  is  the  duty  of  a  witness  served  with  a  sub- 
poena duces  tecum  to  appear  and  produce  the 
book  or  paper  mentioned  in  tbe  writ  If  it  is 
in  his  possession.  The  fact  that  a  subpoena 
requires  a  witness  to  produce  books  and  pa- 
pers which  he  csnnot  lawfully  be  required  to 
produce  does  not  affect  the  legality  of  the  Is- 
suance of  the  subposna  or  the  obligation  of  the 
witness  to  appear  in  obedience  to  it,  and,  if 
he  has  donbts  as  to  whether  or  not  he  should 
produce  the  document  called  for,  be  may  submit 
it  to  tbe  inspection  of  the  court,  which  may 
dedde  on  the  question  of  its  production. 
*  *  *  But  it  has  also  been  held  that  a  wit- 
ness is  not  bound  to  produce  a  papw  in  com- 
pliance with  a  subpoena  duces  tecum  until  he 
has  been  sworn  ss  a  witness  to  enable  him  to 
state  on  oath  his  reasons  why  he  should  not  be 
compelled  to  produce  it" 
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In  Hull  T.  Lyon,  27  Uo.  670,  It  was  held. 
Scott,  dellTerlsg  tbe  opinion  <tf  ttie  court, 
that— 

**Whetiier  a  commtmlcation  li  a  priTHesed  one 
i>  a  question  for  the  court." 

In  Peak  t.  Obobman,  2S1  Ho.  S&U  158 
8.  W.  eS6,  In  an  opinion  by  Woodson,  P.  J.> 
251  aio.  loc.  cit  IfiS  B.  W.  668,  tlie  court 
said: 

"It  is  for  the  court,  ani  not  the  jury,  to  say 
when  words  are  of  a  privileged  character." 

In  Hamll  t.  England,  BO  Mo.  App.  838,  It 
was  hdd  that  an  attorney  who  advised  about 
and  drew  op  a  ft-audulent  biU  of  sale  could 
be  compelled  to  testify  as  to  what  was  said 
to  him  by  his  client,  and  that  the  trial  court 
erred  In  holding  that  such  commnnieatlott 
was  privileged.  If  the  advice  had  heoi  in  a 
letter  written  by  the  attomi^  to  bis  client, 
would  this  court  have  prohibited  the  enforce- 
ment of  a  subpcena  duces  tecum  for  Us  pro- 
duction in  evidence? 

In  1  Thompson  on  Trials,  i  730,  the  learn- 
ed author  says  a  subpoena  duces  tecum  Is 
defined  to  be: 

"A  process  by  which  a  court,  at  the  instance 
of  a  Buitpr,  commands  a  person,  who  has  in  his 
possesBion  or  control  some  document  or  pa- 
p«r  tliat  is  pertinent  to  the  issues  of  the  pend- 
ing controversy,  to  produce  It  for  use  at  the 
triaL" 

In  section  176  it  is  said: 

"  ^The  papers  are  required  to  1m  stated  or 
specified  only  with  that  degree  of  certainty 
whidi  is  practicable,  cousideriog  all  the  cir- 
comstanees  of  the  ease,  so  that  the  wItneM  may 
know  what  is  wanted  of  Um,  and  may  have  the 
papers  at  the  trial  so  that  they  can  be  used,  if 
the  court  shall  then  determine  them  to  be  com- 
petMit  and  relevant  evidence.'  " 

Section  800  reads  as  follows: 

"Whenever,  In  the  practical  application  of 
these  rules,  the  question  of  privilege  arose^  it 
was  not  *  *  *  the  r^ht  of  the  witness  to 
Judge,  except  where  the  matter  migbt  ]ocrim< 
inate  him.  whether  the  matter  inquired  of  was 
privileged  or  not.  Tiiat  was  the  province  of 
the  court.  If  the  production  of  a  document  was 
called  for,  and  the  witness  declined  to  produce 
it,  upon  tbe  ground  that  tbe  reading  of  it  in 
evidence  would  be  prejudicial  to  his  interests, 
or  to  the  interests  of  the  party  for  whom  tbe 
witness  acted  as  attorney,  the  witness  was  re- 
quired to  submit  the  document  to  the  inspec- 
tion of  the  court,  and  if  the  judge,  after  p»- 
msiiig  it,  differed  from  the  witness,  he  would 
direct  it  to  be  read;  or  if  a  witness  swore 
tluit  a  question  pat  to  him  could  not  be  an- 
swered without  a  disclosure  of  secrets  com- 
municated to  him  by  his  client,  it  was  for  the 
court  to  determine,  from  tbe  nature  of  the  in- 
quiry, whether  the  principle  of  protection  ex- 
tended to  it  M  not;  and  if  the  court  decided 
that  it  did  not,  the  witness,  should  he  refuss 
to  aaswsr,  woidd  bo  guilty  of  a  ooutampt,  nor 


would  the  court  avMi  hear  counsel  upon  the  plsa 
of  the  witness'  objection." 

In  State  ex  Inf.  v.  Standard  Oil  Co.,  218 
Mo.  1  (U6  S.  W.  902),  it  was  said: 

"Nor  does  tbe  Constitution  interfere  with 
the  power  of  the  court  to  compel  the  produc- 
tion of  documentary  evidence  under  a  sub- 
pcena duces  tecum."   Syl.  11. 

"The  rule  seems  to  be  well  settled  that,  al- 
tbongh  the  determination  of  a  question  of  fai:t 
is  thereby  involved,  it  is  for  the  court  to  de- 
termine the  admissibility,  materiality,  releTancy, 
or  competracy  of  evidence,  or  the' competen<7 
of  witnesses;  and  it  is  error  for  the  judge 
to  submit  to  the  Jury  the  competency  of  evi- 
dence, or  to  instrnct  them  that  they  may  ex- 
clude such  testimony  as  they  aee  is  improper." 
88  Cye.  1613. 

5.  It  is  solemnly  asserted  by  the  relators 
that  the  trial  court  exceeded  Its  jurisdiction 
in  issuing  the  subpoena  duces  tecum  to  re- 
quire Marsh  to  produce  tbe  letter  in  ques- 
tion held  to  be  privileged  by  the  Court  of 
Appeals,  which,  as  we  have  seen,  was  In  an 
action  Involving  other  issues  and  between 
other  parties.  It  was  held  by  this  court,  in 
the  opinion  by  Judge  Graves,  that  the  letter 
is  qualifledly  privileged,  but,  If  it  be  shown 
to  have  been  written  maliciously,  its  qual- 
fled  privilege  Is  lost  It  was  held  by  Chief 
Justice  Marshall  that  tbe  writ  will  issue  for 
the  production  of  state  papers,  and  that  tbe 
question  of  privilege  is  to  be  determined 
whoi  they  are  offered  in  evidence.  It  Is 
charged  In  the  amended  petition  in  the  cir- 
cuit court  and  in  the  appUcaUtm  for  the  sub- 
poena duces  tecum  that  the  letter  was  false 
and  malicious.  It  is  apparoit  that  its  pro- 
duction Is  essential  In  the  trial  of  the  action. 
Its  admissibility  in  evidence  is  a  question  for 
the  trial  court  It  would  be  a  manifest 
usurpation  and  invasion  of  the  jurlsdictloo 
of  the  trial  court  were  we  to  assume  to  rule 
m  tbe  issue  presented  by  tbe  pleadli^  in 
this  case. 

The  prdlminary  rule  was  improvideutly 
granted  and  is  quashed.  The  writ  Is  denied. 

BLDEB  and  DATID  B.  BLAIR,  JJ.,  con- 
cur. 

JAMBS  T.  BIiAIB,  J.  (concurring).  I  con- 
cur In  the  principle  announced  in  paragraph 
4  of  the  opinion  and .  concur  tn  the  result 
Tbe  objections  (1)  that  the  letter  is  absolute- 
ly privileged  and  (?)  that  the  question  of 
privilege  La  res  adjudlcata  may  be  present- 
ed to  the  trial  court  for  what  they  are  worth. 
Tbe  witness  should  not  be  permitted  to  de- 
cide a  question  of  availability  of  evid^ce. 
Prohlbttlcm  will  not  lie  merely  to  pravoit  a 
trial  court  from  makii^  ruling  on  evidence, 
erroneous  or  otherwise:  Neither,  it  seems  to 
me,  are  there  present  any  circumstances  of 
the  character  usually  held  suffideut  to  render 
the  ronedy  by  appeal  inadequate.  Fartber»  tbe 


Digilized  by 


Google 


282 


231  SOUTHWESTERN  BEPOBTSB 


inadeqaacy  of  appeal  as  a  remedy  Is  of  do 
(reat  consequence  In  view  of  the  presence  of 
Jurisdiction  In  the  trial  coart  to  rule  on  the 
question  of  eridence  when  It  is  preaoited 
to  it 

GRAVES,  J.  (dissenUng.)  Samuel  J. 
Douglas  has  now.  and  for  a  long  time  has 
bad,  pending  in  the  circuit  court  of  the  city 
of  St.  Louis,  a  libel  suit  against  Lawrence 
McDaniel  and  George  ff^  Thompson.  This 
suit  has  for  Its  basis  a  letter  written  by  these 
two  gentlemen  to  the  complaint  board  of  the 
dty  of  St.  Ix)uls.  From  the  filing  of  the  libel 
petition  Douglas  has  made  a  persistent  &nbt 
to  secure  this  letter  for  use  in  the  trial  of  bis 
libel  suit.  See  hla  divers  efforts  in  the  fol- 
lowing cases  in  the  Court  of  Appeals  and  In 
this  court:  State  ex  rel.  Douglas  v.  Tone  et 
al.  (App.)  191  S.  W.  1078;  State  ex  rel. 
Douglas  T.  Tune  et  al.,  273  Mo.  255,  200  S. 
W.  1062;  State  ex  re).  Douglas  t.  Tune  et 
al.,  199  Mo.  App.  404,  203  S.  W.  466;  State 
ex  rel.  Douglas  t.  Reynolds  et  al^  Judges, 
278  Mo.  688,  209  S.  W.  100. 

The  situation  as  to  all  these  cases,  except 
the  last  named  above,  is  fairly  stated  In 
State  ex  rel.  v.  Tune  et  al..  190  Mo.  App.  ioc. 
dt.  410,  203  S.  W.  465.  In  the  instant  case 
we  are  only  concerned  with  the  case  In  199 
App.,  supba.  and  our  own  case  in  276 
Ho.,  supra. 

The  present  case  la  in  prohibition,  wherein 
the  complaint  board  of  St.  Louis  Is  seeking 
to  prohibit  the  circuit  court  from  enforcing 
a  writ  of  subpoena  duces  tecum  issued  by  the 
drcnit  court  (now  tiavlng  tor  disposition  ^the 
aforesaid  libel  suit)  requiring  this  complaint 
board  and  Its  secretary  to  produce  this  let- 
ter for  use  in  the  trial  of  the  cause, 

Douglas  had  made  a  previous  attempt  to 
get  this  letter  or  a  copy  thereof  for  use  in 
the  libel  suit  This  time  it  was  by  manda- 
mas  against  the  complaint  board  and  its  sec- 
retary. See  199  Mo.  App.  404,  203  S.  W.  466, 
supra.  In  that  case  the  St.  Louis  Court  of 
Ai^eals,  in  closing  its  opinion  (199  Bfo.  App. 
loc.  dt  415^  203  S.  W.  468).  sold: 

"Our  eonclnalon  is  that  the  respondents  here 
were  jnstified  in  their  refusal  to  permit  rela- 
tor to  have  an  inspection  of  the  letter,  assom- 
iog  sttdi  letter  was  in  their  control,  and  in  re- 
fusing to  allow  the  relator  to  make  a  copy  of 
it  That  ia  as  far  as  we  go  in  this  case,  except 
to  say  that  neither  our  court  nor  the  circuit 
court  in  which  the  action  for  libel  ia  pending, 
can  compel  the  production  of  the  letter  for  the 
purposes  aought  by  relator.  Whether  the  cir- 
eoit  court  in  which  the  action  for  libel  is  pend- 
ing can  proceed  nith  the  case,  in  the  absence 
of  the  original  letter,  and  allow  parol  teatimony 
to  be  pven  as  to  ita  contenta.  ia  a  question 
which  ia  not  now  before  as  and  whidi  we  do 
not  decide." 

This  f^nloD  was  brongbt  before  na  by 
ontiorarl  In  State  ex  rel.  Douglas  v.  Reyn- 
dUs  et       270  Ma  688.  209  8.  W.  100,  and 


we  dedine  to  quash  It  It  stands  as  the  law 
niMn  the  questions  therein  adjudicated. 

The  petitioners  (relators)  for  our  writ  of 
prohibition  plead  the  final  adjudication  of 
Douglas'  right  to  the  use  of  this  letter  in  bis 
libel  suit  in  their  petition  herein,  and  say 
that,  notwithstanding  such  final  adjudication 
of  the  question,  the  drcult  court  is  calling 
for  the  letter  for  such  use  by  its  subpoena 
duces  tecum.  Issued  upon  the  application  of 
Douglas,  which  subpcena  the  court  has  re- 
fused to  quash,  notwithstanding  the  adjudl* 
cation  in  the  St.  Louis  Court  of  Appeals. 

The  respondents  (circuit  Judges)  appear 
here  through  the  counsel  for  Douglas,  and 
In  their  return  urge  that  the  present  action 
is  between  dlfTerent  parties.  Is  different  in 
the  form  of  action,  and  is  different  in  sub- 
ject-matter. However,  by  exhibits  and  alle- 
gations in  the  petition  (not  denied  in  the  re- 
turn) the  matter  as  to  whether  or  not  there 
has  l>een  an  adjudication  of  the  same  ques- 
tion In  the  former  action  is  in  the  record  be- 
fore us.   This  outlines  the  situation. 

I.  It  is  urged  by  learned  counsel  for  the 
respondents  that  the  petition  for  the  sub- 
poena duces  tecum  was  granted  because  of 
what  we  said  In  276  Mo.  688,  209  S.  W.  100, 
supra.  They  urge  that  we  ruled  that  the 
letter  was  tmly  quallfledly  prlvUeged  and  not 
privileged. 

In  the  case  of  State  ex  rel.  Douglas  v.  Reyn- 
olds, 276  Mo.  688,  209  S.  W,  100,  we  did 
not  rule  that  the'letter  was  quallfledly  privi- 
leged, and  not  absolutely  privileged.  The 
Court  of  Appeals  had  ruled  that  it  was 
agolnst  public  policy  to  permit  conununica- 
tions  of  this  character  to  be  made  public,  and 
we  do  not  quash  theii^  judgment,  because  we 
had  never  ruled  upon  a  similar  state  of  facts, 
and  there  was  no  conflict  of  opinion.  What 
we  did  say  was  that  the  letter,  under  the 
facts,  was  "at  least  quallfiedly  privileged," 
and  in  the  absence  of  a  charge  of  malice  the 
Court  of  Appeals  could  Imve  Justified  Its 
judgment  upon  that  ground.  It  had.uotdone 
so,  however. 

We  did  not  rule  that  the  letter  was  mily 
quallfledly  privileged.  We  were  not  trying  to 
determine  the  question  of  qualified  privilege 
or  absolute  privilege,  hut  we  did  rule  that 
even  if  tiie  letter  was  quallfledly  privileged 
the  defects  in  the  pleadings  were  not  such  as 
would  permit  its  use.  absent  In  the  pleadings 
the  charge  of  malice.  We  went  further  and 
said  that  the  whole  discussion  was  I»>side  the 
real  Issue.  So  that,  if  this  opinion  was  the 
occasion  for  the  issuance  of  the  subpcena 
duces  tecum,  there  was  no  Juatlflcation  for 
the  issuance  of  it 

II.  If  there  had  been  a  prior  adjudication 
of  the  rights  of  Douglas  to  use  this  letter  in 
the  trial  of  his  libel  suit,  and  that  adjudica- 
tion against  him,  then  will  prohibition  lie? 
We  have  ruled  that  prohibition  will  lie  whrae 
an  appeal  would  not  be  an  adequate  remedy. 
To  refuse  prohibition,  It  must  appear  that 
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tile  party  hu  snoChar  ranedj*  appeal  or 
oth»vrlae,  whtcli  la  adequate^  prompt,  and 
effident.  State  ez  rel.  Knlsely  t.  Jonea,  274 
Mo.  874.  202  S.  W.  loc.  dt.  U22. 

In  this  case  tlie  parties  would  taave  to  go 
tbroosb  tlie  trial  of  a  Ubel  suit,  and  be  sub- 
ject to  all  the  expenaea  and  iDoonveniencefl 
thereof,  when,  if  the  trial  court  adherea  to 
its  ezpresned  vlewa,  tb^  would  have  to  aiH 
peal  to  this  court,  to  have  the  qaestlon  of  res 
adjudlcata  detenalned.  In  such  case  the  ap- 
peal would  not  be  an  adequate,  efficient,  and 
prompt  remedy.  Relators  bare  been  In  court 
four  times  at  the  Instance  of  Douglas  upon 
the  right  of  Douglas  to  use  this  letter  In  tbe 
trial  of  bis  Ubel  suit  Kow  be  insiata  tbat 
tliey  come  for  a  fifth  time  by  tbe  cumbersome 
roate  of  appeaL  It  ia  time  tbat  tbe  ques> 
tlon  be  settled,  but  an  appeal  is  wholly  in- 
adequate as  tbe  remedy,  in  view  of  the  nn- 
dl£a>uted  focts  before  ns.  So  we  bold  that. 
If  In  tact  tbe  plea  of  former  adjudication  is 
good,  tbe  writ  should  go. 

III.  The  question  ruled  by  tbe  St  Louis 
Court  of  Appeals  was  tbat  Douglas  could  not 
compel  tbe  production  of  this  letter  for  tbe 
nse  iw  desired ;  1.  e.,  for  use  In  tbe  trial  of 
bis  libel  suit  199  Mo.  App.  loc.  dt  415,  203 
S.  W.  465.  This  was  the  mandamus  case  in 
the  St.  Louis  Court  of  Appeals.  Douglas  was 
tbe  relator  lu  that  case,  and  tbe  complaint 
board  and  its  secretary  were  tbe  respond- 
ents. I^on.  Douglas  W,  Roberts  represented 
Douglas  In  thiit  case,  as  be  does  the  respond- 
ents for  Douglas  In  this  case.  In  this  case 
tbe  relators  are  the  complaint  board  and  Its 
secretary,  and  tbe  nominal  respondents  two 
circuit  Judges  of  St  Louis,  but  the  real  re- 
spondent, and  the  one  Interested  In  upholding 
tbe  circuit  judge,  la  none  other  tban  pouglas, 
tbrougb  bis  counsel.  Douglas  does  not  bnve 
to  be  an  actual  party  to  the  suit  if  In  fact 
as  here,  be  Is  defending  tbe  actitm  by  bis 
own  counsel. 

K  would  be  to  throw  aside  all  of  our  ex- 
periences to  say  tbat  Douglas  Is  not  tbe  real 
respooJent  In  tbe  present  action.  We  know 
by  whom  all  such  cases  are  defended  even  if 
tbe  counsel  for  Douglas  were  not  actually  (as 
here)  defending  tbe  action.  The  whole  brief 
for  respondents  here  shows  tbat  counsel  are 
here  for  Douglas.  So  tbat  we  rule  tbat  there 
is  identity  of  parties  In  tbe  two  cases;  in 
other  words,  whatever  our  Judgment  here,  it 
would  bind  Douglas.  Titus  v.  North  K.  G. 
Development  Co..  264  Mo.  229,  174  S.  W.  432 ; 
15  R.  a  Lb  loc.  dt  1010.  In  the  latter  it  is 
said: 

"^e  courts  look  beyond  tbe  nominal  parties, 
and  treat  all  those  whose  interests  are  involv- 
ed in  the  litigation  and  who  conduct  and  con< 
trol  the  action  or  defense  as  real  parties,  and 
hold  them  coodaded  by  any  jadgment  which  may 
be  rendered,  as,  tor  example,  those  who  employ 
counsel  in  tbe  case,  assume  the  active  man- 
Mement  of  tbe  proceeding  ox  defense,  or  who 


pay  the  oasts  and  do  sudi  other  things  as  are 
generally  done  by  parties;  in  other  words,  by 
partidpating  in  tbe  proceedings  one  is  estop- 
ped by  the  judgment  as  to  any  questions  actu- 
ally litigated  and  dedded  therein.  One  who 
instigates  another  to  do  a  wrongful  act,  and, 
when  the  wrongdoer  Is  sued,  takes  upon  him- 
self and  conducts  the  defense  of  the  case,  is 
efitopped  from  again  litigating  witb  the  plain- 
tiff in  tiiBt  action  tbe  issues  there  dcddcd. 
Hmilarly,  where  a  suit  Is  prosecnted  or  d^ 
fended  by  one  person  at  the  Instance  of  an- 
other, and  for  tbe  tatter's  benefit  tbe  judgment 
will  be  binding  and  conclusive  upon  the  Istter; 
In  all  such  cases  tbe  strict  rule  that  a  judg- 
ment operates  as  res  judicata  only  in  regard 
to  parties  and  privies  expanded  to  include  such 
persons  as  parties,  or  at  least  as  privies." 

So,  too,  tbere  ia  the  aame  aohject-matter; 
1.  e.,  tbe  use  of  this  lettw  by  Douglas  In  tho 
trial  of  his  libel  suit  And  thia  In  the  face 
of  the  fact  that  ttie  queatlon  of  sndi  use  baa 
beai  folly  and  finally  determined  against  him 
(In  the  mandamua  suit)  by  the  St  Loula 
Court  of  Appeals. 

Tbere  can  be  res  adjudlcata  aa  to  certain 
queationa  In  a  case  without  Involving  tbe 
whole  case.  Such  la  the  situation  here.  Tfa» 
right  of  Doui^a  to  nse  this  letter  la  a  nu& 
ter  finally  determined,  and,  aa  this  matter 
appeara  npon  the  faoa  of  tbe  record  before 
US,  our  writ  ahould  go.  Under  tbe  facta  an 
appeal  wonld  he  wholly  inadequate.  For 
these  reasons  I  dissent 

WiOiKER.  C.  J.,  and  WpODSOM,  J.,  eon- 
cttr  In  tbese  views. 


HARRINGTON  v.  HOPKINS  at  SL 
(NS.  22336.) 

(Supreme  Court  of  Missouri,  in  Banc.  AprQ 
1,  1921.   Motion  for  Rehearing  Denied 
May  24,  1921.) 

Soheots  ssd  school  dlitrteta  4;=8>I0I— RepalrlBg 
asS  famishing  not  the  "erectles  of  buildings." 
for  which  aaaual  tax  rata  may  be  exceeded. 

Const  art  10,  |  11,  limiting  tbe  annual  tax 
rate,  but  providing  that  the  limit  may  be  ex- 
ceeded for  the  erection  of  buildings,  does  not 
authorize  an  excess  in  tbe  rate  limit  for  re- 
pairing and  famishing  buildings. 

Appeal  from  Circuit  Court  Clinton  Oocm- 

ty ;  AloDZO  D.  Bumes,  Judge. 

Suit  by  William  R.  Harrington  against 
James  O.  Hopkins  and  Qthers  to  restrain  tbe 
collection  of  a  tax.  Decree  for  plalntUC,  and 
defendants  appeal.  Affirmed. 

Tbla  snit  was  hastttnted  tai  tbe  drcott 
court  of  Clinton  county  by  the  plaintiff 
against  tbe  defendants  to  restr^n  the  collec- 
tion of  a  tax  of  00  cents  on  the  $100  ralna^ 
tlon      all  taxable  property  situated  in  tb» 
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Lathrop  scbool  district  of  that  county.  The 
trial  was  b^ore  the  court,  wlilch  resulted  in 
a  decree  nijolnliig  the  collection  of  the  tax, 
and  in  due  time  the  defendants  appealed  to 
this  court  The  &cts  are  as  follows : 

The  respondoit,  William  B.  Harrington,  Is 
a  resident  of  the  sduwl  district  of  Lathrop, 
In  Clinton  county,  Mo.,  a  qualified  voter 
thereof,  and  owns  a  large  amount  ct  real 
estate  and  personal  pn^wrty  within  said 
school  district.  Bald  sdiool  district  Is  a  cfty 
or  town  district,  haTlng  a  board  of  educa- 
iSoB,  consisting  of  six  directors.  l%e  defend- 
ant James  G.  Hopkins  is  the  county  clerk, 
and  the  def^dant  Jciin  U  Thompson  collec- 
tor, of  said  county.  The  defendants  Frank 
L.  Porter,  Albert  C.  Fagln,  John  B.  Scott,  B. 
D.  Rogers,  Bedford  Trice,  and  13ios.  G. 
KlQpper  omstltnte  the  board  of  education  of 
said  school  district 

This  suit  Is  brought  to  restrain  tlie  levy 
and  collection  of  a  tax  of  90  cents  m  each 
flOO  of  tba  assessed  valuation  on  all  property 
taxaUe  for  school  purposes  in  the  district 
At  a  meeting  <flC  the  said  board  of  education 
held  on  the  16th  day  of  Blarch,  1D20.  It  was 
ordered  that  a  pn^Kwidon  to  levy  a  tax  of  90 
cmts  on  each  9100  of  the  assessed  valuatloo 
of  prop^ty  in  the  district,  for  a  r^alrtug 
and  furnishing  fund,  be  submitted  to  the  vot- 
ers  at  the  annual  election  in  said  district  to 
be  held  April  6,  1920,  and  that  notice  tbere- 
<tf  be  given.  The  secretary  of  the  board  gave 
notice  by  pubUsblng  the  same  in  the  Lathrop 
Optimist  tat  more  than  15  days  prior*  to  the 
election.  The  proposition  was  printed  on  the 
ballots,  With  other  propositions  submitted, 
and  was  carried  by  a  vote  of  more  than  two- 
thirds  of  the  quatifled  voters  of  said  district 
Totlng  at  said  election.  The  original  notice 
igtrea  to  the  newspaper  was  for  a  repairing 
and  fnmlshing  fund,  but  the  printer,  falling 
to  proof  it,  published  It  as  a  repairing  and 
"flnishlng"  fund.  The- ballots,  however,  bad 
it  correctly  spelled.  The  dafm  of  the  re- 
spondent that  there  was  no  legal  notice  given 
Is  based  solely  upon  this  mlssptiled  word  In 
the  notira. 

The  levy  Is  attacked  the  respondent  on 
the  ground  that  it  is  In  violatlcm  of  sections 
11  and  12  of  article  10  of  the  Missouri  Con- 
stitution, and  that  It  was  not  levied  for  the 
purpose  mentioned  in  the  notice  and  print- 
ed on  the  ballots,  but  for  the  purpose  of  pay- 
ing teachers.  A  temporary  wilt  of  injunc- 
tion was  Issued.  Tlie  case  was  tried  by 
agreement,  on  the  17th  of  June,  1920,  taken 
under  advisement  by  Judge  Burnes,  and  on 
the  4th  of  August  the  court  found  for  the 
plalntUC,  and  made  the  temporary  restraining 
order  final,  trmn.  which  judgment  the  defend- 
antn  constituting  the  board  of  education  of 
said  district  appealed. 

In  pursuance  to  the  foregoing  etectiim,  the 
board  of  directors  of  saU  sduwl  district 
made  and  certified  to  the  derk  of  the  county 
court  of  that  county  an  estimate  of  the 


amomt  of  moos^  mcemaj  to  sustain  the 
said  school  for  the  year  1920,  which  was  as 

follows : 

"To  the  Gonnty  Clerk  of  Clinton  Coonty,  AGs- 
'soari— Dear  Sir: 

"We,  the  board  of  directors  of  cUstrict  No. 
Lathrop,  county  of  Cainton,  Bflssourl,  herein 
submit  an  estimate  of  tlie  amount  of  funds  nec- 
essary to  BUBtain  the  public  scbool  for  the  pe- 
riod of  moBths,  amount  of  cash  on  hand, 

and  the  approximate  rate  to  be  levied  on  the 
taxable  property  in  said  district  for  tho  year 
■beginning  July  1,  1920. 

"Tbia  estimate  Is  based  on  a  district  valua- 
tion of  seven  hundred  and  seveDty-nine  thou- 
sand dollars  ($779,000),  an  enumeration  of  366 
pupils,  a  total  number  of  days*  attendance  of 
45,677  days,  and  the  services  of  18  teachers, 
ror  School  purpoBflB  (Sec*.  108M,  10791,  lom.  urns. 

10826): 

For  teacbers'  fund  ••■«.••■.  tU^OOO 

Amount  on  band   8,G00 

Estimate  from  public  funds   200 

Amount  under  state  old  law   S.1M 

~  Amount  to  be  raised  by  lery   $tJKO 

Rate  necetaanr  for  raising  tbls  amount,  ST  oenta. ' 
For  IncldenUl  [und  (Sees.  1084$,  10T91,  10T96, 

10798.  10825)    |  4.000 

Amount  on  hand   000 

Amount  to  be  raised  br  levr   4.Mtt 

Bate  seeesaary  for  ralatoK  this  amount,  IS  centa. 

For  Bulldlns  Purposes   (Sees.  10T91,   107&7.  10798, 

10825) : 

For  fund  repairing  and  famishing.  %  7,00ft 

Amount  on  hand   000 

Amount  to  be  raised  br  lery   7,000 

Rate  necessarr  for  raising  this  amoimt,  90  cents. 
For  sinking  fund,  amount  of  bonds  falling 

due  (Sec.  10782)    

Amount  on  hand   — 

Amount  to  be  raised  br  lerr   8,000 

Rate  necesBarr  for  raising  this  amount,  40  eents. 

For  annual  Interest  (Seo.  10188)   — 

Amount  on  hand   — 

Amount  to  be  raised  br  lerr   779 

Bate  necesaarr  Cor  raMng  tbls  amount.  40  cents. 

Total  amount  to  be  levied  on  the  taxable 
propartr  of  the  dfstrlet  8  ■ 

Total  rate  necessarr   240  cents 

"We  estimate  that  a  levy  of  240  cents  on  the 
$100  valuation  will  be  sufficient  to  raise  above 
amount. 

"Done  by  order  of  the  board  this  6th  day  of 
May,  1920.  Jno.  6.  Scott.  Preddent. 

"Frank  L.  Porter,  District  Clerk." 

As  previously  stated,  Harrington,  being  a 
property  owner  of  said  district,  brought  this 
suit  to  enjoin  the  levy  and  collection  of  said 
taxes  and  to  remove  the  cloud  upon  the  title 
to  his  real  estate.  The  basts  of  this  suit,  as 
stated  by  counsel  for  respondent,  Is  as  fol- 
lows: 

"(a)  Because  the  notice  of  the  dectkm  was 
not  given  aa  required  by  law,  the  same  being 
for  a  repairing  and  itfUahUtff  fund,  and  die 
ballots  cast  at  said  election  being  for  a  re- 
pairing and  furnishing  fund,  a  aeparate  and 
distinct  fund  from  the  fund  named  in  the  no- 
tice. 

"(b)  Becaase  said  90  cents  tax  Is  fraudu- 
lent and  Toid,  because  the  levy  of  said  tax  ■waa 
ordered  and  made  for  a  private  and  not  a  pub- 
lic purposet  the  real  parpose  of  the  levy  of  said 
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tax  being  to  reimtmne  the  board  <rf  directors 
of  said  diflCrict,  'and  others,'  for  money  wroog- 
folly  taken  b;  said  directors  from  the  sinking 
fund  belonging  to  said  district,  and  that  the 
real  purpose  and  object  of  th#leTy  of  said  tax 
is  to  raise  saffident  money  to  pay  a  note  of 
17,000  executed  by  the  msmbers  of  th«  board 
of  directors  of  said  district  to  procure  monaj 
to  make  restitution  to  and  pay  ba^ik,  and  re- 
place In  said  idnking  fund  of  aaid  district  th« 
money  so  wrfmgf nlly  taken  thertf rom  aa  af ora- 
aald. 

"(e)  Becanaa  said  00  cents  tax  la  Illegal  and 

nnconstltutional,  because  in  excess  of  the  high- 
est rate  of  taxation  authorized  by  section  11, 
article  10,  of  the  Constitution  of  1876. 

"The  case  was  submitted  upon  the  pleadings 
and  evidence,  and  judgment  was  rendered  for 
the  respondent  as  prayed  In  his  petition.  Aft- 
er the  usual  steps,  appellants  appealed  to  this 
court.  The  question  for  dediton  Is:  Is  this  90 
centa  tax  valid?  If  it  iSt  the  Judgment  must 
be  reversed;  if  not,  the  Judgment  must  be  a(< 
finned.  We  contend  that  the  tax  ia  not  valid, 
and  hence  that  the  judgment  most  be  affirmed." 

Daniel  H.  Frost  and  W.  S.  Harndon,  both 
of  Plattsburg,  for  appellants. 

John  A.  CroBS,  of  Lathrop,  B.  H.  Mosser. 
of  Plattsburg,  and  PToaaT.aK»a.of  Lattinv, 
for  respMident. 

WOODSON,  J.  (after  stating  the  facts  as 
above).  While  there  are  several  propositions 
presented  and  discussed  by  counsel  for  the 
respective  parties,  yet,  according  to  the  view 
we  take  of  tbe  case,  It  will  be  necessary  to 
consider  but  one  of  them,  and  that  is  stated 
by  coons^  for  -n^Kmdent  in  tbe  following 
Innguago: 

*^rhe  limitation  upon  the  powers  of  school 
directors  in  section  11,  article  10,  of  tbe  Con- 
stitution, are  absolute,  and  cover  all  taxes  of 
every  kind  and  description,  and  said  90  cents, 
being  In  excess  of  the  eonstitational  rate,  ia 
Tdd.- 

That  section  of  the  Constitution^  la  so  far 
u  thia  case  is  concerned,  reads  as  follows: 

•  •  Vot  comity  purposes  the  annusl 
rate  on  property,  in  coanties  having  six  mU* 
lion  dollars  or  less,  shall  not,  in  the  aggregate, 
exceed  fifty  cents  on  tbe  hundred  dollars  valu- 
ation, *  *  *  For  school  purposes  in  districts 
composed  of  cities  which  have  one  hundred 
thousand  inhabitants  or  more,  the  annual  rate 
on  properlT  shall  not  exceed  sixty  cents  on  the 
hundred  dollars  valuation  and  in  other  dis- 
tricts for^  cents  on  the  hundred  dollars  valua- 
tion:  Provided,  the  aforesaid  annual  rates  for 
school  purposes  may  be  Increased,  in  districts 
formed  of  dtiea  and  towns,  to  an  amount  not 
to  exceed  one  dollar  on  the  hundred  dollars  val- 
uation, apd  in  other  districts  to  an  amount  not 
to  exceed  sixty-five  cents  on  the  hundred  dol- 
lars valuation,  on  the  condition  that  a  majority 
of  the  voters  who  are  taxpayera,  voting  at  an 
election  held  to  dedde  tiie  guestioii,  vote  for 
said  inereaae.  For  tiie  purpose  of  erecting 
psUie  buildings  In  counties,  dtias  or  wAotA 
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distriete,  the  rate  of  taxation  herein  Umited 
may  be  increased  when  the  rate  of  such  increase 
and  tbe  purpose  for  vihicb  it  is  intended  shall 
have  been  submitted  to  a  vote  of  the  people,  and 
two-thirds  of  tbe  qualified  voters  of  such  coun- 
ty, city  or  school  district,  voting  at  such  elec- 
tion, shall  vote  therefor.  The  rate  herein  al- 
lowed to  each  coan^  aball  be  ascertained  1^ 
the  amount  of  taxable  property  therdn,  accord- 
ing to  the  laat  assessment  for  state  and  county 
purposes.  •  • 

Tbe  langnaiK  of  the  section  Jnst  anoted  Is 
too  plain  to  need  constmetlon.  It  Umits  tbe 
collection  of  all  taxes  in  a  school  district 
sndi  as  this  to  91  on  the  |100  valuation  for  all 
school  purposes ;  that  is,  the  rate  cannot  be  In? 
creased  In  such  a  district  for  all  school  pni^ 
poses  in  a  smn  in  excess  "of  one  dollar  on  the 
hundred  dollars  except  for  the  purpose  oC 
erecting  public  buildings,"  etc.,  and  there  la  no 
pretense  that  this  90  cents  was  voted  for  tbe 
purpose  of  erecting  a-  scboolhouse,  or  othm 
public  buildings,  but  solely  ta  reftair  and  fur- 
nish a  building  already  existing;  In  no  aoise 
can  the  words  "fnmtshlng"  and  "repairing" 
be  construed  to  mean  the  "erection  of  public 
buildings,"  as  those  words  are  used  in  the 
Cmistitutlon. 

We  find  no  error  in  the  record,  and  Cbere- 
fore  affirm  the  Judgment  of  Che  drcuU  court. 

All  concur. 


QRAMS  V.  NOVINGER.  (No.  13918.) 

(Kansas  City  Court  of  Appeda.  Bilssoori. 

May  28,  1921.) 

1.  Veador  aad  purchaser  1 43  —  Purchaser* 
taking  posseeslos  without  receiving  ahstract 
hold  to  waive  Its  balag  rsrnlshsd  wlthls  apsd- 

fled  time. 

Where  plaintiff  purchaser  after  first  pay- 
ment, and  before  receiving  abstract,  took  pos- 
session of  tbe  land,  she  waived  any  right  to 
rescind  on  account  of  failure  to  furnish  an 
abstract  of  title  In  tihe  time  agreed  upon ;  her 
action  being  a  eholee  agabst  rescission  for  such 
nonperformance. 

2.  Trial  <^I55,  383— Defendant's  deMurrer  to 
evidence  admits  truth  of  plaintnTs  ovMesos 
for  purposes  ef  motion  only. 

Tbe  truth  of  all  the  evidence  on  plaintilf's 
part  is  admitted  by  defendant's  motion  in  the 
nature  of  a  demurrer  to  plaintilfs  evidence  at 
the  dose  thereof  for  the  purpose  of  the  de- 
murrer only,  and  thla  ^pliea  aa  well  where 
trial  is  to  tiie  court. 

3.  Trial  «=>382— Court  sitting  wfthont  Jury 
may  give  mandatory  lastruotlon  only  when 
It  ooald  do  se  were  the  trial  by  Jsry. 

A  conrt  sitting  without  a  jnry  must  pass 
on  witnesses*  credibility  and  the  wdght  of  tii^ 
testimony,  and  may  give  mandatory  bstruotfam 
oidy  when  that  oonld  have  been  done  had  'tte 
case  been  tried  Iv  Jury. 
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Appeal  from  Clrcntt  Court,  Adafr  Oaanty, 
3.  A.  Cooley,  Jadge. 
"Not  to  be  offlctally  published." 

Suit  hjr  Raymon  R.  Grams  axainst  Isaac 
A.  NoTlnger.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

J.  B.  Rieger  and  W.  F.  Frank,  both  of 
KlrksTiUe,  for  appellant. 

Campbell  ft  EUlaon,  of  ElrkarUle,  for  re- 
spondent. 

ARNOLD.  3.  This  la  a  salt  to  rescind  a 
contract  for  the  purchase  of  40  acres  of  land 
and  to  recover  the  amount  of  first  payment 
on  the  purchase  price  thereof, 

After  making  an  examination  of  the  tract 
plaintiff  entered  Into  a  contract  with  defend- 
ant, on  October  2,  1919,  for  the  purchase  of 
40  acres  for  the  sum  of  $5,400 ;  $S00  In  cash 
was  paid  at  the  time,  the  balance  to  be  se- 
cured by  deeds  of  trust  on  the  land  purchas- 
ed and  on  a  lot  In  the  town  of  GiUnaD,  Iowa. 
Defendant  agreed  to  execute  and  deliver  a 
warranty  deed  to  plaintiff  on  October  IStta, 
and  to  furnish  an  abstract  showing  mwchant- 
able  title. 

The  testimony  shows  that  defendant  ap- 
peared at  plalntifT's  home  In  Gllman,  Iowa, 
on  October  14.  1919,  and  stated  that  he  had 
been  to  the  county  seat  of  the  county  in 
which  Gllman  Is  located,  had  made  an  exam- 
ination of  her  title  to  the  Gllman  property, 
and  fonnd  same  to  be  good,  and  asked  that 
plaintiff  give  him  a  deed  of  trust  to  the  prop- 
erty; that  plaintiff  refused  to  do  this  because 
defendant  had  not  brought  with  blm  an  ab- 
stract of  the  40  acres  In  Adair  county,  Mo. 
Defendant  then  told  plaintltT  to  move  on  the 
land,  and  he  would  close  the  deal  as  soon  as 
plaintiff  came  down.  Plaintiff,  accordingly, 
moved  to  Missouri  on  October  19th  or  20Ch 
and  onto  the  land,  with  her  household  goods 
and  stock,  taking  poBsesaion  thereof  oo  Octo- 
ber 21,  1919. 

According  to  plaintiff's  testimony  defend- 
ant directed  her  to  come  into  KlrksvlUe  on 
October  22d,  saying  that  he  wonld  close  the 
deal ;  that  she  went  as  directed,  but  was 
nnaUe  to  find  him ;  that  she  did  not  see  de- 
fendant from  October  25th  or  27th  until  No- 
vember 5th :  that  no  abstract  had  been  fur- 
nished her  up  to  that  time,  and  none  has 
been  furnished  since. 

Fnrther,  plaintiff  testified  that  one  night, 
soon  after  their  arrival  at  the  place,  they 
were  so  disturbed  by  noises  about  the  house 
that  th^  left  in  fright,  went  to  the  home  of 
a  neighbor,  and  asked  that  defendant  be  call- 
ed by  telephone.  Defendant  came  to  see 
plaintiff,  and  she  demanded  her  abstract  of 
title  or  her  money  back,  stating  the  house 
was  "haunted"  and  unfit  for  human  habita- 
tion ;  that  defendant  then  promised  to  close 
the  deal  on  the  following  day.  This  was  not 
done,  and  on  October  27th  plaintiff  and  fam- 
Oj  abandoned  the  farm*  and  tm  December 


29th  this  suit  was  filed  to  rescind  the  con- 
tract and  to  recover  $500  first  payment  and 
$300  expenses  incurred  In  moving  from  Gll- 
man. Iowa,  to  the  farm. 

The  petition  hlleges  the  facts  practically 
aa  set  out  above.  The  answer  admits  the 
execution  of  the  contract  as  alleged,  and 
states  that  defendant  was  ready  to  deliver 
the  abstract  on  October  15,  1»19.  as  provid- 
ed therein,  and  that  any  delay  In  drilvei^ 
Ing  satd  abstract  was  dne  to  the  requent  of 
plaintiff  to  await  the  coming  of  her  attor- 
ney from  Iowa  to  examine  the  same.  Pur^ 
ther  the  answer  Is  a  general  denial  of  the  al- 
legations of  the  petition. 

By  agreement  the  cauae  was  tried  to  the 
court  without  the  intervention  of  a  Jury.  At 
the  clone  of  plalntUTa  evidence  and  on  mo- 
tion of  defehdant*B  connael  in  the  nature  of 
a  demurrer  to  the  evidence,  the  court  gave 
the  following  declaration  of  law: 

"That  under  the  pleadings  and  the  evidence 
and  the  law,  the  plaintiff  cannot  recover,  and 
the  finding  and  judgment  must  be  for  the  de- 
fendant." 

Jndinnent  ns  entered  aomrdlnglT.  Mo- 
tion for  new  trial  was  overruled  by  the  court, 
and  plaintiff  appeals. 

Plaintiff  claims  sh6  made  a  prima  fade 
case,  proved  a  contract,  Its  breach  b.v  defend- 
ant in  the  delay,  and  failure  to  perfect  title, 
her  offw  to  perform  her  part  of  the  contract, 
and  resultant  damages.  Plaintiff  contends 
that— 

"The  fomishlDg  of  an  abstract  sfaoWlng  good 
title  Ib  the  first  act  on  the  part  of  either  plain- 
tiff or  defendant  after  plaiatiff  Bbow<>d  her 
good  'teitb  by  paying  $S00"  on  the  contract 

The  contract  entered  Into  lK»tween  the  par- 
ties is  not  set  out  In  the  record,  and  we  are 
t>ierefore  unable  to  learn  and  apply  Its  spe- 
cific terms.  We  are  left  to  assume  from  the 
petition  and  answer  that  the  covenants  of 
the  contract  were  mutual,  and.  If  so.  this 
contention  of  plaintiff  is  not  tenable.  Hie 
inference  la  that  the  terms  of  the  contract, 
in  the  absence  of  anything  to  the  contrnry, 
were  to  be  carried  out  by  the  parties  mutual- 
ly, as  is  customary  In  such  cases. 

[1]  The  testimony  tends  to  show  that  on 
October  14,  1919,  plaintiff  agreed  to  move  on- 
to the  land,  not  having  received  the  abstract 
of  title;  that  she  did  actually  move  on  the 
land  October  20th  or  21fit,  and  took  posses- 
sion thereof  without  having  received  the  ab- 
stract By  this  action  plaintiff  waived  any 
right  she  may  have  had  to  rescind  on  a(x>ount 
of  failure  to  furnish  an  abstract  of  title  in 
the  time  agreed  upon.  This  cnnclusiinn  is 
to  be  drawn  from  plaintiflTa  own  testimony. 
By  thus  taking  possession  of  the  property 
as  though  this  contract  were  In  force,  plain- 
tiff chose  against  a  rescission  on  account  of 
nonperformance  of  the  covwiant  about  the 
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abstract.  Boalware  t.  Cr^n,  122  Mo.  App. 
C71.  09  S.  W.  796. 

[2]  Plaintiff  declares  that  "the  truth  of 
all  the  evideDce  on  plaintiff's  part  Is  admit- 
ted by  motion  of  defendant,"  in  referring  to 
defKidant's  motion  In  the  nature  of  a  de- 
murrer at  the  close  of  plalntlfTs  evidence. 
This  may  be  considered  to  he  correct  for  the 
purposes  of  the  demurrer,  and  dtscnsslon  or 
dtationa  relative  thereto  are  unnecessary 
and  would  be  unprofitable.  As  claimed  by 
plaintiff,  this  is  true  when  the  canse  Is  tried 
before  a  Jury,  or  where  tbe  court  sits  as 
a  Jury.  The  citations  of  plaintiff  are  direct* 
ly  in  point  on  this  proposition,  but  are  er- 
roneously applied.  Plaintiff  urges  that  the 
time  in  the  delivery  of  the  abstract  was  of 
the  essence  of  the  contract.  Whether  this 
was  specially  stipulated  Id  tbe  cwtract  or 
not  we  have  no  way  of  determining,  not  hnv- 
lag  the  contract  before  us;  but,  considering 
it  pro  and  con,  we  find  ourselves  face  to  face 
with  the  waiver  of  plaintiff  in  taking  pos- 
session of  the  land  without  the  delivery  of 
the  abstract. 

In  Bonlware  v.  Crohn,  snprSf  the  coiDrt 
held: 

"But  a  couditloD  precedent  may  be  waived  by 
the  party  entitled  to  inaist  on  It*  perform- 
ance''—dting  OTallon  v.  Kvnnerly,  46  Mo.  124; 
ICstel  V.  Railroad,  56  Mo.  282;  Melton  v.  Smith, 
66  Mo.  816;  Dobbins  v.  Edmmds,  18  Mo.  App- 
J»T. 

[9]  Plaintiff  insists  upon  the  further  point 
that  the  trial  court  may  not  give  a  manda- 
tory instruction  unless  tbe  case  is  tried  by  a 
jury,  and  cites  Eaton  v.  Cates  (Sup.)  176  S. 
W.  950.   In  that  case  It  Is  said : 

'^niat  It  was  Ac  province  of  the  coart  to 
pass  npon  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony  in  ex- 
actly the  same  sense  that  a  jury  should  do  in 
tbe  trial  of  a  cause,  and  the  trial  court  has 
no  more  authority  to  give  a  mandatory  instmc* 
tion  for  tbe  plaintiff,  wben  trying  a  case  wlthoat 
the  aid  of  a  jury,  than  it  would  have  to  so  In- 
struct  a  Jury  when  It  Is  trying  a  case"— cttlng 
Grossett  v.  FerHn,  200  Mo.  704,  108  B.  W. 
52;  Bartlett  v.  Boyd  (Sup.)  176  8.  W.  947. 

There  la  much  controversy  between  tbe 
parties  as  to  what  the  abstract  does,  or  does 
not,  show.  Tbe  testimony  tends  to  prove 
that  plaintiff  was  never  individually  in  pos- 
session of  the  same,  and  her  attorney  testi- 
fies that  he  did  not  examine  it  until  after 
this  suit  was  filed.  It  is  therefore  clear  that 
the  question  as  to  whether  tbe  title  Is  good 
or  not  is  not  before  us.  The  case  was  tried 
by  both  parties  on  the  issue  as  to  whether 
or  not  an  abstract  showing  merchantable 
title  was  delivered,  or  tendered,  by  defend- 
ant; and  the  facts  as  to  what  the  abstract 
did  or  did  not  show  are  not  before  us. 

The  trial  court,  under  tbe  theory  upon 
which  tbe  case  was  tried,  followed  the  law's 


well-worn  patlis  In  rnlias  on  the  evidence. 
A  careful  ezamhutlon  of  the  record  fails  to 
show  any  ernn:  In  that  respect.  The  de- 
murrer to  the  evidence  was  properly  bu»- 
tained. 

Judgment  is  aflHrmed. 

All  concur. 


KINNEY  V.  KINNEY. 


(No.  14016.) 
MisBOorL 


(Kansas  Ci^  Court  of  Appeals. 

May  23.  1921.) 

1.  Divorce  ^23S— Alimony  largely  dlscreOee- 

ary. 

Allowance  of  alimony  is  addressed  to  thedis- 
crction  of  tbe  court,  to  be  exercised  under  ee- 
tabllslied  prinHi^es  and  In  view  of  dienmatane- 
es  of  each  party,  mrt  as  the  ebBfty  of  husband 
and  condition  and  means  of  wife  and  the  parties' 
conduct. 

2.  Divorce  «=»240(5)— Award  of  $60  pel*  neiMk 
to  wife,  with  custody  of  etalld,  where  bee- 
hasd  has  reeiarried  aad  Is  earnlet  about  $iaft 
per  mntk,  heM  eot  exoesalve. 

Where  the  wife  secured  the  eare  and  ena' 
tody  of  a  minor  ddld  and  allowance  of  C12B 
per  month  alimony,  which  was  not  paid,  and 
court  reduced  the  alinumy  to  f  60  per  month,  and 
defeodant,  who  was  earning  about  $125  per 
moDtb  and  bad  again  married,  appealed,  held 
tbat,  in  view  of  circumstances,  the  amount  ol 
alimoay  would  not  be  changed. 

3.  DIvoroB  «s>245(2)— Wife's  seeurloB  allow- 
anca  for  child's  support  may  be  eoRSldered  as 
ground  for  reduolnn  ber  alimony. 

A  divorced  husband  is  required  to  sup- 
port a-  minor  child,  regardless  of  his  duty  to 
pay  alimony  to  bis  divorced  wife;  but,  if  a  suc- 
cessful effort  is  made  by  the  wife  to  secnr* 
separate  support  for  the  child,  the  court  may 
reduce  tbe  alimony  to  be  paid  tbe  wife,  where 
the  husband  has  again  married. 

4.  Divorce  <s=3282  —  Defesdaat,  not  obJeeHni 
below  that  petition  failed  to  aek  alineey, 
waived  the  defect. 

Where  defendant  husband  filed  motion  to 
modify  decree  in  reference  to  alimony,  and 
went  to  trial  on  that  BWtlon  and  did  not  raiae 
the  question  tliat  the  petition  did  not  ask  for 
alimony  mtU  on  appeal,  waived  tbe  objeetien. 

Appeal  from  Ctrealt  Gonrt,  Jackson  Ooon- 
ty;  G.  A.  Bumey,  Judge. 
"Not  to  be  ofilciaUy  published." 

Petition  by  Louise  Elnney  against  Loots 
ICinney,  Decree  for  plaintiff,  defendant 
moved  to  modify  the  decree  fixing  alimony  at 
$125  per  month,  on  hearing  It  was  reduced  to 
$60  per  month,  and  defendant  appeals.  Af- 
firmed. 

Stubbs  &  Stuhbs,  of  Kansas  City,  for  ap- 
pellant 

Bums  &  Watts,  of  Kansas  City,  tot  xe- 
QKHidettt 
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BLAND,  3.  On  May  4, 191S,  plalQtlfl  filed 
In  tile  circuit  court  of  JadCBon  county,  Mo^ 
a  petition  for  divorce.  After  alleging  five 
gronnds  for  divorce,  and  tbat  one  male  child 
of  the  age  of  (me  year  had  been  bom  of  the 
marriage,  plaintiff  ended  the  petition  with 
the  following  prayer: 

"Wherefore  plaintiff  praya  the  conrt  for  a 
divorce  from  the  bonds  of  matrimony  con- 
tracted as  aforesaid,  for  the  custody  of  said 
minor  ebUd,  and  for  such  other  and  further  re- 
lief nnder  the  premiaea  as  may  he  just  and 
proper,  and  for  her  costs." 

Service  was  had  upon  defendant,  bnt  he 
made  default.  On  May  12,  1919,  the  court 
entered  judgment,  g^utlng  plaintiff  the  di- 
vorce, giving  her  the  custody  of  the  minor 
child,  and  awarding  her  alimony  In  the  sum 
of  |1%  per  numth.  On  August  26.  1919,  de- 
fendant filed  a  motion  to  modl^  the  decree. 
In  so  far  as  It  fixed  the  amount  of  alimony, 
and  upon  a  hearing  of  said  motion  the  court 
reduced  the  alimony  to  $60  per  month.  De- 
fiant has  appealed,  ailing  that  the 
amount  last  fixed  hy  the  trial  court  la  ex- 

OeSBtTA 

The  facte  show  that  plaintiff  and  defaid- 
ant  were  married  on  July  13, 1916,  that  they 
lived  together  as  husband  and  wife  until  Jan- 
uary 1.  1918,  and  that  there  was  bom  of  the 
marriage  a  sou,  who,  at  the  time  of  the  hear- 
ing of  defendant's  motion,  was  2^  years  of 
age.  Defendant  has  never  paid  any  alimony, 
hut  plaintiff  has  been  living  with  her  mother, 
who  supports  her  and  her  child;  plalntitTs 
father  and  mother  being  separated.  The 
mother  has  some  private  means,  the  amount 
of  which  is  not  given  In  the  evidence.  Plain- 
tiff's health  was  good  prior  to  her  marriage, 
but  at  the  time  of  the  trial  it  was  very  poor. 
She  had  made  no  attempt  to  obtain  employ- 
ment, not  being  able  to  do  bard  worlc.  Nei- 
ther plaintiff  nor  defendant  o^vned  any  prop- 
erty. 

About  two  weeks  before  the  hearing  of  de- 
fendant's motion  he  remarried.  At  the  time 
of  the  trial  on  his  motion  he  was  employed 
by  his  father,  who  was  in  the  dgar  business, 
at  a  salary  of  fl2S  per  month  and  expenses 
while  on  the  road.  He  and  his  wife  lived 
with  his  parents,  paying  no  board.  Hia  fa- 
ther had  advanced  to  him  quite  a  sum  of 
money  since  his  marriage  to  plaintiff,  some 
of  which  Is  expected  to  be  returned.  The 
amount  expected  to  be  returned  Is  approxi- 
mately $4,000,  which  was  chained  on  the 
father's  books  against  defendant.  This  in- 
debtedness arose  since  defendant's  marriage 
to  plaintiff,  and  was  for  debts  created  for 
their  living  expenses  and  money  advanced 
toward  the  maintenance  of  defendant,  plain- 
tiff, and  their  child  while  defendant  was  in 
the  array. 

Defendant  had  been  working  for  his  father 
for  five  months  prior  to  the  trial  on  the  mo- 
tion, and  during  that  time  be  bad  paid  about , 


ia.00  on  the  Indebtednen  owing  to  his  fhOier. 
Defendant  at  one  time  had  mou^  wltti  wbl<di 
be  could  have  paid  hla  father  in  port,  but 
paid  other  debts  with  It  The  father  testified 
that  the  arrangement  he  had  with  his  son 
for  the  r^mylng  of  the  Ind^tednesa  was 
"wliatever  less  than  bis  salary  he  draws,  tlie 
balance  la  credited  on  the  mdebtedness.**  It 
appears  tbat  defendanfa  parents  are  persons 
of  some  means,  «nd  the  father  evidently  per- 
mits him  to  pay  aa  be  desires.  Defmdant 
and  his  father  regarded  the  $4,000  aa  an 
indebtedness-whicb  the  son  would  be  required 
to  pay,  but  plaintiff  testified  that  she  never 
uiulemtood  that  defendant  was  to  repay  his 
father.  It  Is  quite  ^in  that  the  Indebted- 
ness of  defendant  to  lUs  father  is  not  of  the 
Uttd  that  ordinarily  ^sts  between  debtor 
and  creditor ;  the  advancem^t  of  money  was 
not  made  upon  a  strictly  business  basis,  and 
defendant  may  repay  the  same  at  hla  con- 
vonlencsL 

[1-3]  Theallowanceof  alimony  Is  addressed 
largely  to  the  sound  discretion  of  the  court, 
to  be  ezerdsed  with  reference  to  established 
principles  and  In  view  of  the  idrcumstances 
of  each  itarty  to  the  cause,  sudt  as  the  ability 
of  the  bU8l}and  and  condition  and  means  of 
the  wife  and  the  conduct  of  the  parties.  Vler- 
tel  V.  Viertel.  212  Ma  662,  675.  Ill  S.  W. 
5T9;  Blatr  v.  Blair,  ISl  Mo.  App.  571,  110 
B.  W.  662.  From  the  drcnmstances  of  this 
case  it  is  very  difficult  for  this  or  any  other 
court  to  determine  the  amount  of  alimony 
that  should  be  allowed.  The  trial  court  no 
doubt  awarded  the  sum  of  960  per  month,  in 
view  of  the  fact  that  plaintiff  had  the  custody 
of  the  child  and  would  use  this  money  in  part 
for  his  support;  the  support  of  the  child  not 
having  been  provided  for  otherwise.  Of 
course,  defendant  Is  required  to  support  the 
child,  regardless  of  his  duty  to  pay  alimony 
to  his  divorced  wife ;  but,  if  a  successful  ef- 
fort is  made  on  the  part  of  plaintiff  to  secure 
separate  support  for  the  child,  the  circuit 
court  may,  and  no  doubt  would,  reduce  the 
amount  of  alimony  to  be  paid  plaintiff.  Un- 
der the  clrcnmstancea  of  this  case  we  are  not 
disposed  to  Interfere  with  the  alimony  award- 
ed by  the  trial  court 

[41  The  point  Is  made  that  the  petition 
does  not  ask  for  alimony,  and  therefore  the 
court  had  no  right  to  grant  the  same.  The 
petition  states  facts  which  would  authorise 
the  court  to  grant  alimony  to  plaintiff,  if 
prayed.  It  would  seem  that  allmwy  in  some 
amount  naturally  goes  with  a  divorce  to  the 
wife.  Section  1806,  R.  S.  1919.  However, 
defendant  filed  his  motion  to  modify  the  de- 
cree in  reference  to  alimony,  and  went  to 
trial  on  that  motion,  and  at  no  time  during 
the  trial  or  before  the  case  reached  this  court 
suggested  that  the  petition  did  not  In  ex- 
press terms  pray  for  alimony.  We  Oilnk  that 
tinder  the  circumstances  there  Is  no  question 
but  that  defendant  waived  the  matter  of  tbe 
petition  failing  to  aSk  for  alimony.  Mellor  v. 
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Mb.  PftC  Ry.  Oo^  106  M&  466, 16  8.  W.  849, 
10  L.  R.  A.  86;  Garner  t.  Kansas  City  Brtdge 
0(k,  184  S.  W.  82.  It  is  therefore  unnecessary 
for  ua  to  decide  whether  the  language  In  the 
prayer  of  the  potion,  •*tm  such  other  and 
further  relief  under  the  premises  as  may  be 
Just  and  pr<^>er,"  was  sufficient  up<hi  wlil<di 
the  court  might  have  properly  granted  ali- 
mony. 

The  Judgment  is  affirmed. 
All  concur. 


HARTWEQ  V.  KANSAS  CITY  RY8.  CO. 
(No.  18801.) 

(Kansas  Oity  Coart  of  Appeals.  MlsaonrL 
April  4,  1921.   Rehearing  Denied 
May  28,  1921.) 

1.  Appeal  aad  error  «s>76&— Appeal  dUnUted 
for  violalloa  of  statate  aad  oeart  rale  ra- 
^ulrlnB  a  dear  and  eonoUe  •tatemsnt  of  tlie 
ease. 

Whenever  a  violation  of  Rev.  St.  1919,  5 
1611.  and  Court  of  Appeals  rule  No.  16  (169 
S.  W.  xvii),  requiring  a  dear  and  concise  state- 
ment of  the  case,  is  such  as  to  compel  a  court 
to  spend  time  and  ialior  in  aacertodning  what 
should  have  been  dearly  sod  coacisely  pre- 
sented in  such  atatement,  the  appeal  wUl  be 
dismissed. 

2.  Appeal  asd  error  «S3757(I)— Stateneit  of 
the  case  held  aefllelent. 

Where  the  first  part  of  appellant's  state- 
ment of  the  case  presents  a  fairly  clear  and 
condse  statement,  the  appeal  will  not  be  dis- 
missed, though  the  following  pages  contained 
testimony,  argumentative  matters,  and  refer- 
ences to  Issues  of  law,  in  violation  of  Rev.  St. 
1919,  I  1611,  and  court  rale  No.  16  (169  S. 
W.  xvii),  reqoiring  a  dear  and  condse  state- 
ment of  the  case,  since  the  court  in  such  case 
can  obtain  a  concise  statement  from  the  first 
pages  of  statement,  and  disregard  the  follow- 
ing pages,  even  though  tber  were  made  a  part 
of  the  statement. 

3.  Carriers  «s»3l5(l)— Testinony  that  ear 
etarted  with  Jsili  adnlsftible  Is  aotion  for 
prenatare  startioo. 

In  an  ectiou  for  negligence  iu  causing  a 
street  car  to  start  while  a  passenger  was 
alighting,  in  which  it  was  claimed  by  defendant 
that  the  way  plaintiff  said  she  fell  was  con- 
trary to  physics]  laws,  testimony  Hiat  tbe  car 
started  with  a  jerk  was  admissible,  though  the 
starting  of  the  car  with  a  jerk  was  not  plead- 
ed; such  testimony  being  material  as  eviden- 
tial  matter. 

4.  Neglloeaoa  ^ll9(1)-Proof  of  all  asts  al- 
leged Bsaasessary. 

It  fs  not  necessary  to  prove  all  the  acta  of 
negligence  alleged. 

5.  Carriers  9=>303(5)— Employes  required  to 
ascartals  whether  passengers  are  alighting 
hefor*  starling  street  oar. 

Shnploy^s,  having  stopped  a  street  car  to 
allow  passengers  to  alight,  wer^  required  to  as- 


certain whether  any  passenger  was  alighting 
before  stsrting  car  without  a  reasonable  time 
and  opportunity  having  been  given  passengers 
in  which  to  alight. 

6.  Appeal  and  error  «»I033(9)— Appellast 
oaasot  oomplain  of  favorable  Isstruotlon. 

In  alightiDg  passenger's  action  for  injuries 
sostsined  on  premature  starting  of  car,  de- 
fendant could  not  complain  of  an  instruction 
requiring  the  jury  to  find  that  employes  knew 
that  passenger  was  in  the  act  of  alighting  at 
the  time  the  car  was  started,  though  such  fact 
was  not  alleged;  such  lnstructi<m  being  favor- 
able to  defendant. 

7.  Carriers  <3=»3I8(I0)— Evidence  held  to  show 
ear  started  before  passenger  had  reasensble 
time  to  slight. 

In  suit  for  injury  to  an  alighting  passenger, 
evidence  held  to  show  that  a  street  car  was 
started  before  she  had  a  reasonable  time  and 
opportunity  to  alight. 

8.  Trial  iS^IOUII)— Instmetlon  es  aieasare 
of  damsgeo  heM  net  to  assHme  dsfeadaafa 

negligenoe. 

In  personal  injury  action,  instruction  on 
measure  of  damages,  "If  your  verdict  is  for 
plaintiff,  *  *  •  the  jury  will  take  into  con- 
sideration tbe  nature  -and  extent  of  her  inju- 
ries, if  any,  sustsined  by  the  direct  result  of 
the  negligence,  if  any,  of  defendant  as  set  out 
in  Other  instructions,**  held  not  to  assume  de- 
fendant's negligence. 

S.  Evidence  <8=»589— Alighting  passenger's  tes- 
timony as  to  how  she  fell  en  prematurs  stsrt- 
ing of  oar  held  not  oontrary  to  physleal  laws. 

In  passenger's  action  against  street  rail- 
road for  damages  sustained  on  premature 
starting  of  car  while  passenger  was  in  tbe  act 
of  alighting  therefrom,  where  the  car  was  fac* 
ing  tbe  west  and  the  passenger  was  facing  the 
north  while  in  act  of  stepping  off  car,  her  tes- 
timony that  she  was  thrown  to  the  right  strik- 
ing the  ground  in  a  sitting  posture  and  falling 
backwards  upon  pavement  A«Id  not  contrary 
to  phydcal  laws. 

Appeal  from  Otnmlt  Court,  Jadtaon  Coun- 
ty ;  Thomas  J.  Seehom,  .Tudge. 
•^ot  to  be  offldaHy  published." 

Action  by  Lottie  M.  Hartweg  against  the 
Kansas  City  Railways  Company.  Judgment 
for  plaintur,  and  defendant '  appeals.  Af- 
firmed. 

Ridiard  J.  Higglns,  of  Kansas  City,  E^an., 
and  Ben  T.  Hardin,  of  St  Louis,  for  appel- 
lant. 

Atwood,  WidEcrsham,  Hill  &  Popham.  of 
Kansas  CHty,  Mo.,  for  respondait 

TRIMBLE),  P.  J.  [1,2]  Respondent's  mo- 
tion to  dismiss  appeal  will  be  overruled.  It 
is  grounded  upon  the  dmrge  that  appellant's 
statement  violates  section  1611,  R.  S.  1919, 
and  our  rule  16  a69  S.  W.  xvit),  in  that  It 
is  not  "a  clear  and  concise  statement  of  the 
case,"  and  inclades  testimony  of  witnesses 
as  well  as  argumentative  matters  and  ref< 
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orencea  to  Issues  of  lam.  There  Is  a  tend- 
ency on  the  part  of  some.  In  preparing  a 
statement  of  an  appellant's  case,  to  trench 
very  closely  upon  a  violation  of  the  spirit 
and  letter  of  both  the  rule  and  statute.  This 
course  Is  not  to  be  commended ;  and  when- 
ever it  results  in  not  clearly  and  concisely 
presenting  the  case  to  the  court,  so  as  to  com- 
pel  us  to  expend  time  and  labor  in  ascer- 
taining what  should  be  clearly  and  concise- 
ly presented  in  the  statement,  the  rule  and 
statute  thus  violated  will  be  enforced  by  the 
appropriate  penalty  of  dismissal  of  the  ap- 
peaL  Appellants  gain  nothing  by  a  long,  In- 
volved, and  argumentative  statement;  in- 
deed', they  lose  much,  Cor  a  case  well  stated 
is  more  than  half  argued  and  ably  so,  es- 
pecially if  the  merits  thereof  are  with  the 
side  presenting  It.  But  to  present  arguments 
before  the  case  Is  opened  to  the  court,  or  to 
rehearse  testimony  before  its  bearing  and 
Applicability  can  be  perceived,  cannot  fail  to 
create  the  impre$<ston  that  reliance  is  placed 
more  upon  argumentative  assertions  of  coun- 
sel than  upon  the  inherent  facts  and  justice 
of  the  ease.  In  the  present  instance  the  flrst 
four  pages  of  appellant's  statement  present 
a  fairly  clear  and  concise  statement  of  the 
case  and  what  it  Involves,  and  therefore  the 
other  papres  following  between  that  and  the 
"assignment  of  errors"  can  be  disregarded 
as  no  real  part  of  the  statement,  even  though, 
as  printed,  it  may  appear  to  be  a  part  of  It. 
Inasmuch  as  the  court  Is  not  delayed  or  put 
to  the  expenditure  of  time  and  labor  by  this 
addition  or  extension  to  the  statement  (to 
idnlate  which  is  the  purpose  of  the  rulel, 
we  overrnle  the  motion  to  dismiss  the  appeal. 

FiaintifTs  action  is  to  recover  damages  for 
Injuries  sustained  while  attempting  to  alight 
from  one  of  defendant's  cars,  as  tbe  al- 
leged result  of  defendant's  negligent  manage- 
ment of  the  car.  She  recovered  Judgment  In 
the  anm  of  $1,000,  and  defendant  baa  ap- 
pealed. 

Tbe  record  dlsclosee  tbat  plalntlCF  wu  a 
pDoaenger  on  the  street  ear  In  question  pro- 
ceeding westwardly  toward  the  Intersection 
of  Seventh  street  and  Central  avenue  in  Kan- 
saa  Olty,  Ran.,  which  was  her  destination, 
and  at  wblch  she  dralred  to  alight.  Plain- 
tiff's evidence  la  that,  as  the  ear  approached 
the  regnlar  stopping  place  at  said  lnt«>rsec- 
tlon,  she  gave  the  required  signal  with  tbe 
electric  button  requesting  tbe  car  to  stop 
thtire.  It  did'  so.  and  at  this  time  plaintiff 
was  Btandlng  at  tbe  door  leading  Into  tbe 
rear  vestibule  In  readiness  to  alight  when- 
ever the  car  came  to  a  stop  and  her  turn 
came  to  get  off.  Wlwn  tbe  ear  stopped,  the 
conductor  opened  the  door  of  tbe  car  lead- 
ing to  the  street,  and  seveni  passengers 
standing  In  front  of  ptalntlff  began  to  alight, 
and  plaintiff  followed  closely  behind  these 
■lighting  passengers — some  three  or  four  In 
nnmbo^and  was  immediBtely  behind  tbe 


last  of  these  In  front  of  her,  a  lady  by  tbe 
name  of  Stratton.  The  car  wan  crowded, 
and  the  passengers  In  the  dls^barking  line 
followed  as  close  one  to  another  as  they 
could  walk.  Tbe  car  stood  motionless  as 
those  ahead  of  plaintiff  alighted  therefrom, 
and  plaintiff,  following  closely  t>ehind  Mrs. 
Stratton  as  stated,  was  on  the  step  in  the 
act  of  stepping  to  the  ground  when  the  car 
suddenly  started.  Plaintiff  wa^  facing  north 
as  tbe  car  started,  and  she  was  thrown  to 
the  right,  striking  the  ground  in  a  sitting 
posture,  and  fell  backwards  prone  upon  the 
pavement.  She  was  carried  to  a  nearby 
drug  store  and  then  removed  to  her  home  In 
an  automobile  and  put  to  bed.  Her  injuries 
were  serious  and  painful. 

The  petition  set  forth  her  status  as  a  pas- 
senger approaching  her  destination  and 
ready  to  alight  as  above  stated,  that  tbe  car 
In  obedience  to  plalntifTs  request  bad  come 
to  a  standstill  at  the  r^ular  stopping  place, 
and  then  alleged  that  while  plaintiff  "was 
upon  the  platform  and  steps  of  said  car  and 
engaged  in  leaving  the  same,  while  the  same 
was  at  rest  as  aforesaid,  and  before  defend- 
ant had  allowed  her  reasonable  time  or  op- 
portunity to  leave  the  same,  the  defendant 
and  its  servants  in  charge  thereof  negligent- 
ly and  carelessly  caused  and  permitted  said 
car  to  start  in  motion  and  to  move  forward, 
thereby  canaing  plaintiff  to  be  thrown  from 
said  car  violently  into  and  upon  the  street 
and  hard  pavement,  grievously  and  perma- 
nently Injuring  her  as  hereinafter  set  out"; 
that  defendant  was  negligent  and  careless 
In  that  the  operatives  of  the  car  "negligently 
caused  and  permitted  said  car  to  start  bt 
motion  and  move  forward  while  she  was  up- 
on the  platform  and  steps  thereof  and  In  tbe 
act  of  slighting  therefrom,  and  In  tbat  they 
negligently  failed  to  bold  said  car  and  keep 
the  same  standing  until  plaintiff  had  renson- 
able  time  nnd  opportunity  to  alight  from  It 
in  safety;  and  plaintiff  sa^  tbat  as  a  direct 
result  of  said  negligent  and  careless  acts  and 
omissions  of  defendant,  and  eadi  at  them, 
acting  severally  and  concurrently  with  each 
other,  she  was  caused  to  tail  from  said  ear 
as  aforesaid,  and  as  a  direct  result  thereof 
sustained  the  followinff  Injuries,"  etc. 

[3, 4]  It  is  urged  that  error  was  commltr 
ted  in  allowing  plaintiff  to  testify  that  the  car 
"started  with  a  Jerk"  when  no  negligence  In 
starting  the  car  with  a  Jerk  was  pleaded- 
An  examination  of  the  record  dlsdoses  that 
defendant's  objection  to  this  testimony  was 
sustained,  and  tbat  afterward  no  objection 
was  made  to  plaintiff's  testimony  as  to  bow 
she  fell.  We  do  not,  however,  regard  the 
petition  as  pleading  two  separata  specific 
acts  of  negligence,  but  as  merely  pleading 
one  act  of  negligence  stated  In  two  ways. 
Plaintiff^  case  la  not  one  where  she  Is  on 
the  car  not  Intending  to  get  of  and  Is  negli- 
gently thrown  off  by  ^ttier  a  Jerk  or  same 
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other  negligent  act ;  but  tt  is  <»ie  where  abe 
is  in  the  act  of  stuping  to  the  ground,  and, 
while  In  that  act,  the  car  Is  n^ligently  al- 
lowed to  move,  whereby  she  Is  caused  to  fall. 
The  negligence  Is  in  causing  or  permitting 
the  car  to  start  at  all  wbUe  she  is  In  that 
position.  Whether  there  was  a  Jerk  or  not  was 
not  an  element  ot  the  negligence  alleged,  and 
therefore  did  not  have  to  be  pleaded,  while 
it  waa   material  as  evidential  matter,  es- 
pecially In  view  of  defendant's  contention 
that  the  way  plaintiff  says  she  fell  Is  con- 
trary to  physical  laws.   The  negligence  was 
in  the  premature  start  of  the  car,  and  it  was 
not  necessary  to  prove  two  pleaded  and  con- 
current acts  of  negligence,  for,  .as  vie  have 
said,  two  different  negligent  acts  were  noC 
pleaded,  but  only  one,  stated  perhaps  in  two 
different  ways;   and,  If  two  were  pleaded, 
each  was  fully  sufficient  to  support  the  cause 
of  action,  and  It  Is  not  necessary  to  prove 
all  of  the  acts  of  negligence  allied.  Rogers 
V.  Kansas  City  Rys.  Co.,  204  S.  W.  695 :  Hoff- 
man T.  Dunham.  202  S.  W.  429.  Plaintiff's 
instruction  submitting  her  case  required  the 
jury,  before  it  could  return  a  verdict  for  her, 
to  And  that,  while  plaintiff  was  on  the  plat- 
form and  steps  of  the  standing  car  and  en- 
gaged in  leaving  the  same,  and  before  she 
had  reasonable  time  and  opportunity  to  leave 
the  car,  the  same  waa  negligently  caused 
and  permitted  to  start  and  move  forward, 
whereby,  as  a  direct  result  of  such  negll- 
eence.  If  any,  plaintiff  was  thrown  down  and 
injured.    It  was  therefore  within  the  peti- 
tirai  and  the  evidence. 

[6. 1]  This  Instruction  did  not  broaden  the 
Issues.  The  ground  of  such  charge  is  that 
the  Jury  were  also  reqalred  to  ^ad  that  those 
in  charge  of  the  car  knew  of  plaintiff's  posi- 
tion at  the  time  the  car  was  started,  wher^ 
as  nothing  of  this  kind  was  alleged  in  the 
petition.  The  operatives  of  the  car  conced- 
edly  stopped  It  to  allow  passengers  to  alfgbt, 
and  it  was  their  duty  to  know  whether  plain- 
tiff or  any  one  else  was  alighting  at  the  time 
tiwy  started  it  up  l)efore  a  reasonable  time 
and  <^^portuiilty  bad  been  given  them  to 
alU^t,  so  that  It  was  immaterial  whether 
the  (^leratiTes  knew  or  did  not  know  plain* 
tiff  was  In  the  act  of  allgbtbiff.  Hence  the 
butmctton  required  the  jury  to  find  too 
mach  b^ore  returning  a  verdict  In  plaintiff's 
tevor,  but  of  this  the  defendant  cannot  com- 
pUdn.  Teske  t.  Kansas  City  Bys.  Go.,  204 
S.  W.  577,  679;  Morris  t.  Kansas  (Hty  Bys. 
Oo.,  228  S.  W.  784.  705;  Paul  v.  Metropol- 
itan Bt  By.  Oih,  179  S.  W.  787;  Raher  t. 
Kanu  City  Bys.  Ob.,  204  8.  W.  730.  74a 


[7]  There  is  no  merit  In  the  claim  that  the 
evldeaoe  tailed  to  show  that  the  car  was 
started  before  plaintiff  bad  reasonable  time 
and  opportunity  to  alight.  Neither  Is  there 
any  virtue  In  the  point  that  In  using  the 
phrasd  "highest  reasonably  practical  care" 
In  said  Instruction  1  the  Jury  were  permitted 
to  apply  It  to  any  negligence,  whether  spec- 
ifled  In  the  petition  or  not.  It  could  not, 
under  the  language  of  the  instruction,  apply 
to  anything  other  than  either  the  duty  of 
the  car  operatives  to  know  whether  plaintiff 
was  getting  off  the  car  at  the  time  It  was 
started  or  to  their  duty  not  to  start  It  or 
permit  it  to  start  while  she  was  alighting. 
As  applied  to  the  former.  It  was  unnecessa- 
ry, and  therefore  harmless,  as  we  have  al- 
ready stated,  and  was  proper  as  applied  to 
the  latter.  At  all  events,  it  could  not  pos- 
sihly  be  regarded  as  leading  the  Jury  to  be- 
lieve It  applied  to  any  negligence  whatever, 
whether  within  or  without  the  petition. 

[t1  Plaintiff's  Instruction  on  the  measure 
ot  damages  began  by  saying; 

"If  your  verdict  is  for  the  plaintiff,  then  la 
estimating  and  determlcitig  ber  damages,  if 
any,  the  jury  will  take  into  consideration  the 
nature  and  extent  of  her  injnriee,  if  any.  sus- 
tained aa  a  direct  result  of  the  negligence,  if 
any,  of  defendant,  as  set  oat  in  the  othn  In- 
Btmctions  herein,"  ete. 

How  this  assumes  the  negligence  of  de- 
fendant we  are  wholly  unable  to  see.  Hie 
phrase  "as  set  ont  in  the  other  instructions'* 
does  not  tell  the  Jury  that  negligence  exist- 
ed, but  merely  confined  the  Jury  to  the  claim 
of  negftgenoe  relied  upon,  and  referred  to  the 
other  Instructions  for  an  explanation  and 
definition  of  what  was  the  negUgmcs  am 
claimed  and  relied  upon. 

[k]  We  are  also  unable  to  see  boir  plain* 
tiff's  fall  was  so  contrary  to  well-known 
physlcfll  laws  as  te  CDhrioslrply  dlsprore  htr 
testimony.  Tbe  ear  was  facing  and  started 
west.  The  pTslntiff  was  stepping  off^  the  car, 
ftidng  north  as  she  did  so.  There  was  no 
dalm  tbat  the  Jerk  of  the  ear  was  so  vio- 
lent SB  to  Instantly  Jerk  her  feet  from  un- 
der her.  Besides,  there  were  other  forces 
reasonab^  operating  to  produce  the  tall  Otm 
sustained.  The  ptdnt  cannot  be  austalned. 
Hoffman  t.  Dunham,  202  8.  W.  429;  Benjih- 
mtn  T.  MetrepoHtan  St.  By.,  245  Ua  008,  OOO; 
Belslnger  r.  Kansas  City  Bys.  Co^  211  S.  W. 
009;  Jacobs  v.  Kansas  CSty  Rys.  Ob..  217  S. 
W.  570. 

The  judgment  Is  affirmed. 

The  other  Jtsdges  eoocur. 
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LANGE  T.  MIDWEST  MOTOR  SECURITIES 
CO.   (No.  13891.) 

(Eanui  dtj  Court  of  Appeals.  MisaourL 
May  23,  1921.) 

1.  Appeal  iM  error  «s375(^Brlef  leed  lOt 
ooitaln  uparate  nslgaaents  of  orror. 

It  ia  not  neceasarr  for  a  brief  to  contain 
aeparate  asBicnmenta  of  error,  provided  the*  er- 
rors complained  of  and  the  points  ioBisted  upon 
are  separately  and  sacdncUy  aet  forth  in  the 
points  and  aathoritie8,*with  the  proper  dtationa 
relied  upon. 

2.  Chattel  mortgmea  ^sIBl—Selzure  of  auto- 
noblle  by  mortgapae  after  defaalt  not  con* 
version. 

After  condition  broken  the  chattel  mort- 
gagee is  regarded  aa  the  absolute  owner,  at 
least  for  the  purpose  of  possession,  and  due 
foreclosure,  so  that  where  chattel  mortgagee, 
after  default  in  moatbly  payments  on  chattel 
mortgage  on  an  automobile,  took  charge  of  and 
drove  off  with  the  antomobile,  which  had  been 
left  parked  outside  a  railroad  station  by  the 
mortgagor's  husband  while  he  saw  her  off  on 
the  train,  there  was  no  conversion. 

8.  Chattel  mortgagea  «»I62— Aeoeptance  of 
overdue  previous  installmenta  not  a  waiver  of 
future  defaults. 
That  previous  inBtallments  under  a  chattel 
mortgage  are  accepted  after  default  may  con- 
stitute a  waiver  of  the  right  to  declare  the  en- 
tire indebtedness  due  for  those  defaults,  but 
■uch  fact  will  not  constitute  a  waiver  aa  to  a 
default  thereafter  which  is  not  waived. 

4.  Payment  «z^33— Check  aot  only  Inaufflcient, 
but  also  conditional,  not  operative  as  pay- 
■eat. 

Where  check  sent  to  chattel  mortgagee  by 
chattel  mortgagor  after  defanlt  was  not  only 
Insoffldent  to  meet  the  amount  due,  but  was 
coupled  with  a  condition,  and  was  not  accepted, 
it  could  not  be  regarded  as  payment,  or  as  cur- 
ing the  defaalt  and  restoring  the  status  quo 
between  the  mortgagor  and  mortgagee  baaed  on 
the  mortgage. 

Appeal  from  Circuit  Court,  Jacksoa  Coun- 
ty ;  Daniel  B.  Bird,  Judge. 
"Not  to  be  officially  pubUshed.'* 

Action  by  Margaret  M.  Laage  against  the 
Midwest  Motor  Securities  Company.  Judg- 
ment tta  plalntiif,  and  defendant  appeals. 
Beveiaed. 

Thomson  it  Brasher,  of  Kansas  City,  for 
appellant 

J.  W.  Haw«a,  of  Kansas  Clt7,  £Dr  respond- 
ent 

^IMBLi;  P.  J.  Plaintiff  brought  suit 
for  f 1,600  actual  and  $5,000  punlUve  damages 
for  the  conversion  of  an  automobile.  There 
was  a  mdlct  and  judgment  In  her  favor  for 
91.250  actual  and  ^50  punitive  damages,  and 
from  this  defendant  appealed. 

It  Is  conceded  that  at  the  time  of  the  tak- 


ing of  the  automobile  flie  defoidant  bdd  a 
chattel  mortgage  thereon,  given  by  plalntllT 
in  part  payment  cf  the  purchase  l^ce  there- 
of. Said  note  was  for  $1,000,  payable  in 
mraittaly  Installments  of  $75,  due  on  the  first 
of  evoT  month,  beghmlug  October  1,  1^7, 
with  interest  at  8  per  cent  on  each  Install- 
mmt,  and  to  continue  every  month  up  to  and 
iucludihg  August  1,  1018,  ttad  on  September 
1, 191S,  a  final  lnstallm«it  of  $176  was  to  be 
paid  with  interest.  The  Interest  on  each 
installment  and  the  interest  on  the  unpaid 
balance  of  the  principal  sun  were  to  be  paid 
at  the  maturity  of  each  Installment,  and  in 
case  of  defiiult  in  the  payment  of  any  In- 
stallment when  due  then  all  remaining  In- 
stullments  should  Immediately  become  due 
and  payable;  and  there  was  provisiiHi  for 
the  payment  of  a  reasonable  attorney's  fee 
la  case  of  default  The  mortgage  provided 
tiiat  the  automobile  should  remain  In  the 
possession  of  the  mortgagor  until  default  be 
made  In  the  paymrat  of  the  said  debt  or  In- 
terest, or  some  part  thereof,  but  in  case 
of  a  removal  or  attempted  removal  of  said 
automobile  from  Jackscoi  county,  Mo.,  or  any 
anreasonable  depreciation  in  the  value  there- 
of, or  In  case  the  mortgagee  should  deem 
itself  Insecure  It  could  take  said  property 
into  its  possession.  There  wns  the  usual  fur- 
ther provision  for  a  sale  under  the  chattel 
mortgage,  upon  the  mortgagee's  taking  pos- 
session of  the  property,  either  In  case  of  de- 
fault or  as  above  provided,  and  there  was 
also  a  provision  in  which  the  mortgagor 
agreed  to  «onerate  the  mortgagee,  and  hold 
it  harmless  from  all  damages  or  trespass  in 
entering  any  premises  where  the  property 
could  be  fbund,  and  in  the  taking  possess  Ion 
of  the  same. 

Plaintiff  made  the  monthly  payments  from 
October, '1917,  to  April,  1918,  both  induslve. 
but  never  paid  any  of  them  on  the- first  of 
the  month,  the  payments  ranging  from  fbe 
0th  to  as  late  as  the  Slat  of  the  month  on 
the  first  day  of  which  they  respecttvely  Ml 
due ;  but  it  seems  that  up  to  and  inclndlBg 
the  one  of  April  1.  they  were  accepted  and 
credited  on  said  note  on  Hie  dates  they  were 
paid,  and  tbere  is  an  admlssim  on  the  part 
of  defendant  fn  ttie  record  that  "all  the  rest 
of  everything  was  paid  up  to  the  1st  day  of 
May"  though  the  defmdant  repeatedly  urged 
plaintiff  to  make  the  payments  promptly. 

The  trouble  b^an  with  regard  to  tb»  In- 
stallment dne  on  May  1,  181S.  Plaintiff  cw- 
cedes  that  she  did  not  pay  tt  oa  that  date, 
and  she  made  no  attempt  to  make  audi  pay- 
moit  until  on  May  16,  1918,  when  she, 
through  her  husband,  acting  as  her  agent; 
mailed  defendant  a  check  for  $77.22.  together 
with  a  letter  teUing  defendant  to  "kindly 
hold  chedE  tUl  Saturday,"  which  condition 
postponed  the  cashing  of  the  dieck  till  May 
18th.  Plaintiff  says  she  doesn't  know  why 
her  husband  wrote  euch  a  crauUtion,  as  she 
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e^Te  lilm  no  anttiorlty  to  do  that,  but  cl«ai1y, 
as  tbe  hnsband  was  ooncededly  her  agent, 
and  the  defendant  bad  no  means  of  knowing 
that  tbe  condition  was  tmauthorlzed,  she  can- 
not invoke  lack  of  authority  on  the  part  of 
ber  agent  in  the  transaction  with  defendant. 

Tlie  automobile  in  question  was  taken  by 
defendaut  about  9  o'clock  in  the  evening  of 
May  17,  1918.  PialQtUT,  In  order  to  leave 
Kansns  City  for  a  trip  to  Omaha,  and  then 
to  Allnnesota,  had  her  husband  to  drive  her 
in  tbe  automobile  from  her  residence  In  the 
aty  to  the  nnion  depot,  where  she  took  a 
train  and  went  away  on  that  trip.  While 
her  husband  was  In  the  depot  seeing  his  wife 
off  on  the  train,  he  left  the  car  parked  out- 
side, and  defendant's  representatives  took 
charge  of  it,  and  after  explaining  to  a  police- 
man that  they  were  taking  it  under  the  chat- 
tel mortgage,  drove  off  with  it  to  the  police 
station,  where  tho  matter  was  again  explain- 
ed to  tbe  policeman's  superiors  and,  their 
apt>roval  being  obtained,  the  car  was  placed 
by  defendant  In  a  garage^  When  the  hus- 
band, after  having  seen  his  wife  off,  return- 
ed  to  the  place  where  he  had  parked  the 
car,  be  found  It  was  gone. 

Plalntifl's  ^eck  for  977.22  was,  as  stated, 
mailed  to  deflendant  on  Stay  16.  1918,  but  at 
that  time  defmdant  bad  already  placed  the 
note  In  the  hands  of  its  attoraeya    And  in 
the  aft«moon  of  that  date,  said  attorneys 
mailed  a  letter,  having  a  special  delivery 
stamp  on  It,  to  plaintiiT,  telling  her  they  bad 
the  note,  an  installment  of  vrtildi  fell  due 
on  May  1.  1918;  that  the  interest  to  May 
17  was  $6^,  making  a  total  of  981.86;  that 
tbe  note  and  mortgage  provided  that,  in  tbe 
event  of  d^anlt  in  the  payment  of  any  In- 
atallment  when  due,  and  the  matter  was 
I^aced  in  the  hands  ef  an  attorney,  tbe  lat* 
ter's  fee  should  also  be  paid;  that  since  tbe 
dlctatlm  at  the  foregoing  portion  of  the  let- 
ter, their  client  (the  defendant)  had  handed 
them  tbe  check  plalntUT  had  sent  defendant 
with  instructions  to  hold  it  untU  Saturday 
next;  that  the  check  could  not  be  accepted 
under  those  conditions;  that  the  attorney's 
fee  would  be  $10,  provided  the  matter  was 
adjusted  by  not  later  than  10  o'clock  the 
next  morning  by  the  payment  in  cash  at 
their  f^ce  of  the  amount  due  to  that  date, 
making  a  total  of  98186;  that  if  they  did 
not  have  a  remittance  of  that  amount  by 
10  o'docfe  Friday  morning  May  17, 1918,  they 
would  place  a  writ  in  the  dierifTs  bands,  and 
take  the  car. 

It  Is  not  precisely  clear  what  was  done 
with  the  ehec^  plaintiff  sent  on  May  16, 1918. 
There  is  some  intimation  in  tbe  record  that 
it  was  returned  to  plaintiff,  and  did  not  ap- 
pear again  until  it  was  produced  at  tbe  tak- 
ing of  plaintiff's  deposition.  There  Is  no 
question,  however,  that  it  was  never  cashed 
or  son^t  to  be  cashed  by  defendant  And 
it  is  conceded  that,  aside  from  siding  the 
dMdc  on  tbe  condition  named,  no  attempt 


was  ever  made  to  pay  the  installment  due 
May  1,  191^  nor  was  there  any  offer  on  the 
part  of  plaintiff  to  do  so,  then  or  at  any 
time  thereafter. 

According  to  defradant's  evidence,  when 
no  response  was  bad  to  tbe  letter,  defend- 
ant's representaUve  went,  on  May  17,  1918, 
to  the  drug  store,  which  plaintiff  says  she 
bad  bou^t  of  her  husbondi  and  which  he  was 
assisting  in  running  as  her  agent,  and  tried 
to  see  plaintiff  The  note  and  mortgage  were 
signed  "M.  M.  Lange,"  and  the  representa- 
tive did  not  know  she  was  a  woman,  but 
assumed  the  person  was  a  man.  The  clerks 
infwmed  bhn  "Mr.  Lange"  was  not  in.  He 
went  several  times,  and,  falling  to  see  him, 
left  his  telephone  number.  About  6  o'dodc 
that  evening,  after  the  represmtative  had 
gtme  home,  he  received  a  telephone  message 
from  a  man  who  said  bis  name  was  Lange; 
and  the  representative  then  told  his  business, 
and  that  he  had  been  at  the  store  several 
times  in  regard  to  tbe  note.  The  man  re- 
plied that  "M.  M.  Lange"  was  the  wife  of  his 
dead  brother;  that  she  had  taken  the  car 
on  the  Thursday  before  to  Minnesota;  that 
she  would  not  be  back  before  October,  and 
might  never  return;  that  he  didn't  know 
what  she  intended  to  do  about  the  automo- 
bile; he  admitted  that  he  had  been  looking 
after  the  previous  payments  on  the  note  for 
her,  but  was  not:  involved  in  the  matter, 
find  had  nothing  to  do  with  tibia  paymait; 
that  she  had  taken  the  car  and  left,  and  he 
didn't  care. 

The  representative  thereupon  informed  one 
of  the  deifendant's  officers  about  this,  and  the 
two  went  together  in  an  automobile  to  the 
drug  store,  and  from  there  to  plaintiff's  home. 
According  to  their  evidence,  the  plaintiff 
(whom  they  did  not  know  personally)  came 
to  the  door  and  informed  them  that  "Mrs. 
Lange"  was  not  at  borne,  but  had  gone  to 
Minnesota,  and  finally  refused  to  g^ve  any 
further  information,  and  shut  tbe  door.  Not 
knowing  that  the  person  to  whom  they  had 
been  talking  was  Mrs.  Lange  herself,  they 
left,  going  down  town.  Later  the  same  eve- 
ning, about  8  o'clock,  they  returned  to  plain- 
tiff's bcmie.  While  they  were  waiting  in  ^nt 
of  the  bouse,  the  automobile  in  question  was 
driven  up  and  Mrs.  Lange  got  Into  it  and 
started  to  tbe  depot  Defendant's  represent- 
atives followed,  and,  on  the  way  down  there, 
defendant's  evidence  is  that  plaintiff  stopped 
her  car  and  gave  them  a  "good  tongue  lash- 
ing" when  they  demanded  tbe  car.  Plaintiff 
says  she  asked  them  why  they  followed  her. 
and  that  they  told  her  Uiey  represented  the 
defendant,  and  that,  when  she  asked  than 
if  their  following  her  bad  "anything  to  do 
with  the  car,"  they  said  "No,"  and  that  th^ 
didn't  want  the  car.  She,  however,  says  they 
also  got  in  the  driveway  at  her  home,  appar- 
ently as  if  to  prevent  the  car  being  driven 
out 

Plaintiff  denies  that  di«  told  defendant* ■ 
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nprasentatlvea  Out  Mrs.  lMag»  vas  not  at 
luHM  1  and  her  husband  denies  that  he  tele- 
phoned that  U.  H.  Lange  was  his  dead  broth- 
er*a  wUSe,  or  that  she  had  taken  the  aa  and 
gme  to  Ulnneaota. 

The  petition  charged  that,  In  addition  to 
taking  the  car,  defendant  concealed  It  from 
plaintiff;  and  plalntlfTB  husband  claimed 
that  he  did  not  learn  what  had  becmne  of 
It  for  a  week  or  10  days,  bnt  Anally  admitted 
that  he  received  a  ^ettet  from  defendant's  at- 
,  tomeiTB  about  the  21st  of  Uay,  and  plaintiff 
herself  says  she  got  a  letter  on  Hay  23,  say- 
ing they  had  taken  It 

[1]  Respondent's  motion  to  dismiss  appeal 
because  of  defects  in  appellanl^s  brief  Is 
wholly  without  merit,  ^e  statemait  is  a 
ftilrly  impartial  and  comprehensive  state- 
ment, easily  understood,  and  gives  a  rea.aon- 
ably  clear  view  of  what  the  case  is  about, 
and  what  is  involved.  We  fall  to  see  wherein 
it  can  be  said  to  violate  the  rule  or  the  sta^ 
iites  In  regard  to  statemento.  Under  the  law 
as  it  now  stands,  the  brief  does  not  have 
to  contain  separate  "assignments  of  error," 
provided  tbe  errors  complained  of  and  the 
points  insisted  upon  are  separately  and  suc- 
cinctly set  forth  In  the  "points  and  authori- 
ties" with  the  proper  citations  relied  upon. 
This  was  done,  and  the  motion  to  dtsmlas 
most  be  overruled. 

[2]  Tbe  demurrers  to  the  evidence  offered 
by  plalnticr  should  have  been  sustained.  We 
tail  to  see  wliereln  plaintiff  made  any  case  to 
be  submitted  to  the  Jury.  According  to  the 
evidence  In  her  own  behalf,  there  was  a  de- 
fault in  the  payment  of  the  installment  and 
interest  doe  on  May  1, 1918,  and  that  default 
was  still  in  force  when  the  car  waa  taken. 
Nor  was  there  ever,  any  effort  on  plaintiff's 
part  to  pay  the  Installment  due  May  1.  1918, 
or  the  debt  thereafter,  when  the  cfaec^  for 
977.22,  sent  long  after  the  default  and  with 
a  condition  attached,  was  not  accepted. 

"After  the  condition  of  paymeot  in  a  chattel 
mortgrage  i«  broken,  tiie  mortgagee  Is  entitled 
to  tbe  posBessIon."  EdnMH»t«i  v.  Jones.  90 
Mo.  App.  83.  91.  69  S.  W.  741,  748. 

"The  mortgagee  does  not  need  the  consent 
of  tbe  mortgagor  to  take  possession  after  con- 
dition broken.  He  can  take  possession  as  be 
may.  He  can  replevin  the  property.  He  may 
take  it  wherever  he  finds  it.  It  is  his  prop- 
erty." Meyer  Bros.  Drag  Co.  v.  Self,  77  Mo. 
App.  281,  283. 

After  condition  brok«i  tbe  mortgagee  of 
personal  property  is  regarded  as  the  absolute 


owner,  at  least  for  ttw  pqypoaa  of  posses- 
sltm  and  due  fMedosure.  BoUnaoa  t.  Camp- 
bell, 8  Ma  865.  ■ 

"It  is  well  settled  that,  after  condition  broken, 
tbe  legal  title  to  mortgaged  chattels  vests  in 
tbe  mortgagee.  The  right  of  the  mortgagee  to 
seize  mortgaged  chattels,  after  condition  bro- 
ken. Is  a  liceoBO  coupled  with  an  Intereat,  mhiA 
cannot  be  revoked  by  the  mortgagor.  It  is  i 
part  of  the  coosideration  of  tbe  mortgage,  sad 
to  allow  tbe  mortgagor  to  revoke  It  would  be 
a  fraad  upon  the  rights  of  tbe  mortgagee,  snd 
would  very  much  impair  the  value  of  chattel 
mortgages  as  securities.  The  right  to  seiie 
carries  with  it,  by  necessary  implication,  cbc 
right  to  do  whatever  is  reasonably  necedsary  to 
make  the  seizure — including  the  right  to  pean- 
ahly  enter  upon  tbe  premises  of  the  mortgas«r. 
There  is  one  restriction,  however,  which  the 
law  imposes  upon  this  rlgbL  It  must  be  ex- 
ercised without  provoking  a  breach  of  tki 
peace."  Willis  v.  Whittle,  82  O.  fiOO,  001, 
{i02,  64  S.  E.  410l 

[3]  The  fkct  that  previous  inatallnunts 
were  accepted  after  th^  were  In  default  may 
be  a  waiver  ot  the  right  to  declare  ttie  entln 
Indebtedness  due  for  those  defaults,  but  suA 
tect  will  not  constitute  a  waiver  as  to  a  de- 
fault thereaft«  which  was  not  waived.  27 
Cyc:  1582.  1533,  See,  also,  Bowena  v.  Boi- 
eon,  57  Mo.  28;  Baldrldge  v.  Dawson.  88  Ho. 
App.  527 ;  Connorsvllle  Bvg^  Gol  v.  Low^, 
104  Ho.  App.  186,  77  8.  W.  771.  There  wai 
no  question  of  waiver  raised  by  tbe  pleadlogi 
(4J  According  to  plaintiff's  admissions  u 
to  the  amount  due  and  the  time  for  whidi 
intnrest  was  to  be  paid  thereon— 30  days— to- 
gether with  the  provisions  of  the  mortgage  as 
to  what  Interest  there  had  to  be  paid,  tbe 
amount  of  the  check,  $77.22.  was  not  soO- 
dent  to  meet  the  amount  due.  Nor  Is  Oli 
alt.  The  check  was  smt  coupled  with  a  on- 
dltiwi,  and  waa  not  aoc^ited.  It  could  not 
be  r^rded  as  payment,  or  as  caring  the  de^ 
fault  and  restoring  the  status  quo  between 
tbe  mortgagor  and  mortgagee  based  on  tbe 
mortgage.  Johnscm-Brlnkman  CfHum.  Oo.  v. 
Central  Bank,  116  Ma  558,  22  S.  W.  833,  38 
Am.  St.  Rep.  616;  HaU  &  Robinson  v.  Mis- 
souri Pac.  R.  Ca,  60  Mo.  App.  179.  188. 

Aa  we  view  tiie  case,  the  lodgment  mnst 
be  reversed.  Hence  it  Is  unnecessary  to  no- 
tice the  other  alleged  errors  aa  to  the  si- 
lowance  of  punitive  damagea,  or  In  regard  to 
the  iustructlona. 
Ttia  Judgment  Is  xerersed. 
All  concur. 
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ORR  T.  RU88ELL  »t  «1.  (Na.  13800.) 

(Kansu  Gty  Court  of  Appeals.  MiBflOViL 
May  2,  1921.   Bebearing  Denied 
Ma7  23,  1921.) 

1.  PlMdlai  «=354— Eaeb  separaia  eouot  mat 
k»  m  oemplata  atatemeit  of  oausa  of  action. 

While  eadi  lepamte  coont  in  a  petition 
mast  b*  a  Bcparate  complete  atatament  of  a 
cauae  <ii  action  wftbln  ItaaU,  and  muat  contain 
all  the  facta  neccaaarr  to  coostitate  Uie  cause 
of  action  wUch  it  aaserte,  thia  maj  be  accom- 
plished by  appropriate  reference  to  pertinent 
mattera  vhich  hava  been  already  atated. 

2.  Appaai  aad  arror  170(8)— Plaadlag 
406(5)— Oafeota  la  plaadlai  dUregarried 
appeal,  where  sabataotlal  right*  aot  affootad; 
defective  reference  from  one  count  to  aa- 
ether  waived  by  failure  to  object. 

In  an  action  for  commisBions  for  real  ee- 
tete,  where  Cbe  Becood  count  by  reference 
adopted  all  of  the  aliegBtions  of  tlie  first  count 
Ko  far  aa  the  aam^  were  applicable,  objection 
to  the  sufficiency  of  tbe  reference  was  waived 
by  defendant's  failure  to  object  to  tbe  introdue- 
tion  of  any  evidence  and  going  to  the  trial  on 
the  isaues  as  presented  by  tbe  count,  which 
stated  a  good  caoaa  of  action,  particularly  in 
view  of  Rev.  St.  lOlA.  i  1276,  declaring  that 
the  courts  shall  in  every  stage  disregard  any 
defects  in  tbe  pleading  wbich  shall  not  affect 
■nbatantial  rights  of  the  parties,  and  no  re- 
veraal  ahaU  be  had  by  reason  of  such  defects. 

3.  Ploadtni  «a»292(2)-Tliaafli  plaintiff  olaot- 
•d  ta  to  te  trial  on  tbo  aaoond  nouat,  tba  flrat 
aeant  at  tba  potKlon  did  not  beoeme  an  abaii- 
deaed  plaadlag. 

Thoagb  plaintiff  elected  to  go  to  trial  on  the 
■eeond  count  of  the  petition,  and  amended  his 
petition  by  interlineations,  the  first  count  was 
not  an  abandoned  pleading,  and  an  Instruction 
based  thereon  cannot  be  complained  of. 

4.  Appoal  and  error  «»IQ33(S) —Defendants 
eannet  eomplala  of  instrnollan  plaoing  nndua 
barden  on  plalatlff. 

Where  an  Inntmction  aa  a  prerequisite  to 
recovery  of  commlSBions  required  plaintifT  to 
establish  numerous  facta  which  were  stated 
coojunctiTely,  defendants  cannot  complain  that 
the  instruction  aa  a  condition  to  recovery  re- 
quired aa  proof  of  eon^»ation  plaintiff's 
promise  to  withhold  action  agalnat  the  vendor 
on  company,  on  the  ground  that  each  element 
was  not  pleaded,  for  that  merely  plaeed  an 
additional  bordoi  «ui  plaintiff. 

Appeal  firam  Circuit  Court,  Jadaon  Coun- 
tr;  O.  A.  Lucas.  Judge. 

'Vot  to  be  oflOdally  pabliabed." 

Acttoi  by  Jcbn  H.  Orr  against  William 
J.  Boinell  and  o&ers  and  C.  C.  Outhler 
and  othera.  On  trial  plaintiff  dismissed  as 
to  all  but  the  last-named  defendants,  and 
fiom  a  Jvdgntent  for  plaintiff  they  appeal. 
Affirmed. 

L.  A.  Tii»Fff''^*"i  of  Kanaan  OUy,  Iot  appel- 
lanta. 


Goodwin  Greaaon  and  Dwlgjit  M.  Smith, 
both  ot  Kanaaa  City,  tor  respondent 

ARNOLD,  J.  TlilB  Is  an  action  for  com* 
missions  growing  out  of  tbe  sale  of  real 
estate. 

In  1917,  William  J.  Bussell  and  H.  E.  Pay- 
ton  were  the  owners  in  fee  of  80  acres  of 
land,  composing  the  west  half  of  the  original 
town  site  of  Ollton,  Okl.  The  land  waa 
thought  to  be  good  pr<9erty  for  the  develc^ 
raent  of  ctfl  and  gas.  The  owners  sold  a 
few  lota,  or  parts  of  lots,  for  ballding  sites, 
reserving  the  oil,  gas,  and  mineral  rights, 
.which  was  done  pursuant  to  an  agreement 
or  arrangement  between  the  owners. 

Russell  engaged  plaintUf  herein  to  arrange 
for  ttw  sale  of  lota,  or  otherwise  interest 
capital  In  InTeatlng  In  the  »iterprlse.  Short- 
ly thereafter  Russell  and  Peyton  formed  the 
Ollton  Oil  &  Gas  Company,  an  Oklahwna 
corporation,  tnmlng  this  Ollton  property  in- 
to the  company,  Payton  and  Knaaell  owning 
the  larger  amount  of  the  stock.  RusseU. 
had  dtarge  of  the  sale  of  the  stock  and  eo!- 
gaged  plaintiff  In  the  undertaklog,  and 
through  him  Russell  and  others  succeeded  in 
aeUlng  flCOOO  to  920,000  worth  of  the  stock 
of  the  company.  Plaintiff  then,  through 
Ruaaell,  brought  the  company  into  negotia- 
tions with  defendants  C.  C.  Outhier,  O.  O. 
Rrinttm,  and  George  Sto<^  resulting  In  the 
sale  to  them  of  the  proper^,  then  valued  at 
9100,000.  It  was  for  the  commissions  on  this 
sale  that  the  present  suit  la  based;  such  serr- 
Ices  b^g  placed  at  10  per  oent  of  tbe  value 
of  tbe  property. 

Defendants  Ontjiier,  Brinton,  and  Stock 
previously  had  altered  Into  a  b*ust  agree- 
ment, or  oconmonrlaw  corporation,  known  as 
the  (Consolidated  Oil  Wells  Company;  they 
bel^g^the  trustees  of  said  trust  relation. 
Defendant  Outhler,  by  the  terms  of  tbe  tmst 
agreemoit,  was  the  president,  with  power  to 
purchase  and  sell  properties. 

When  negotiations  for  the  purchase  of  the' 
Ollton  Oil  &  Gas  Company's  properties  were 
begun,  plaintiff  Informed  defendants  that  he 
would  look  to  them  for  his  commission  it  the 
property  was  transferred  to  them,  w  be 
would  be  compelled  to  Instltnte  prweedings 
at  the  outset  to  insure  the  payment  to  him 
of  his  commission.  As  shawn  by  plalntitTs 
evidence,  Outhler  then  told  Orr  that  If  he 
(Orr)  would  refrain  from  taking  any  action 
whidb  would  complicate  or  blot^  the  deal, 
defendants  would  pay  blra  bis  commission 
and  protect  themselves  out  of  tbe  shares  of 
the  (Sonsolldated  Oil  Wells  Company  stock 
tliat  were  to  go  to  the  stockholders  of  the 
Ollton  Oil  ft  Gaa  Company  In  payment  of  the 
purchase  price  of  the  land  In  question. 

March  20,  1910,  Orr,  for  the  consideration 
of  2,600  diares  of  stock  of  the  Consolidated 
Oil  Wells  Company,  released  the  Ollton  Oil 
ft  Gas  0(«npany  only,  from  furtlier  liability 
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on  his  commission;  which  said  shares  were 
not  Issued.  Whereupon  Orr  repudiated  the 
release  of  March  20,  1919.  The  sale  and 
transfer  were  coDsnmmated  between  the  Oil- 
ton  Oil  &  Oas  Company  and  defendants. 

On  Jnne  17.  1919,  plaintlCt  instituted  snlt 
for  said  commission  directed  against  Bus- 
sell.  Payton,  Ollton  Oil  &  Gas  Company  and 
Onthier,  Brinton  and  Stock.  Soon  after  the 
institution  of  said  suit  Orr  entered  Into  an- 
other agreement  with  Payton  whereby,  in  con- 
sideration of  the  Issuance  to  hlra  of  2,500 
shares  of  stock  In  the  Consolidated  Oil  Wella 
Company,  he  released  Payton  and  the  Ollton 
Oil  &  Gas  Company  only,  from  aAy  further 
liability  for  commissions.  Outhier,  Brinton 
and  stock  were  not  named  in  this  agreement, 
but  the  next  dny,  June  18,  1919,  they  en- 
tered Into  a  stipulation  with  plaintiff  where- 
by plaintiff  agreed  to  a  dismissal  of  the  cause 
as  to  Payton  and  the  Ollton  Oil  &  Gas  Com- 
pany. 

The  petition  alleged  two  causes  of  action 
with  two  counts  In  each,  the  first  count  in 
each  cause  being  based  on  contract  and  the 
second  on  quantum  meruit  for  the  same  serr- 
Ices.  During  the  trial  of  the  case  and  on 
motion  plaintiff  elected  to  go  to  trial  on  the 
second  count  of  the  first  cause  of  action,  and 
also  dismissed  as  to  all  defendants  excepting 
O.  O.  Outhier,  G.  G.  Brinton,  and  George 
Stock.  The  case  then  went  to  trial  on  the 
one  cause  of  action,  to  wit,  to  recover  from 
defendants  reasonable  compensation  for  serv' 
ices  rendered  by  plaintiff  in  accordance  with 
the  agreement  between  plaintiff  and  defend- 
ants, resulting  in  a  verdict  for  plaintiff  In 
the  sum  of  $1,600.   Defmdants  appealed. 

The  following  Is  a  copy  of  the  petition  upon 
whldi  tibe  case  was  submitted  to  the  Jury 
(omitting  the  prayer): 

'TIalntUf  for  his  second  count  against  ifef end* 
ants,  and  each  of  them,  hereby  adopts  and 
makes  a  part  hereof,  as  fully  as  if  the  same 
were  herein  rewritten  and  incorporated,  each 
and  an  of  the  allegations  in  the  first  count  of 
this  petition,  as  amended  so  far  as  the  same 
are  applicable  bereto.  and  alleges  and  states 
that  the  reasonable  value  of  the  services  therein 
rendered  were  and  are  (16,000;  tliat  he  made 
demand  for  the  same  in  January,  lftl9,  and 
subsequent  dates  tiiereto,  bat  that  no  part  of 
■aid  ram  has  been  paid  by  said  defendants,  or 
any  of  them,  aod  that  each  and  all  of  them  are 
indebted  to  this  plaintiff  for  the  full  amount  of 
$15,000,  together  with  interest  thereon  et  the 
rate  of  6  per  cent,  per  annum  from  January, 
1919." 

Plaintiff  contends  that  the  appeal  should  be 
dismissed  "because  appellants'  brief  contains 
no  statement  of  points,  authorities  and  legal 
propositions  separate  and  apart  from  the 
argument  as  required  by  rules  15  and  16 
[169  S.  W.  zill,  xlv]  of  this  court,"  and  because 
"it  does  not  distinctly  and  separately  allege 
the  errors  committed  by  the  Inferior  oonit," 
as  required  by  rule  17  (169  S.  W.  xlr). 


An  examination  of  Uie  brief  oomplalned  of 

convinces  us  that  It  substantially  cMnplies 
with  the  rules  of  this  court,  and  the  ai^teal 
will  not  be  dismissed  on  this  ground. 

[1,  2]  Defendants  contend  that  the  refo^ 
ence  in  said  second  count,  adopting  "each  and 
all  of  the  allegations  in  the  first  connt  of 
this  petition,  as  amended,  as  far  as  the  aame 
are  applicable  thereto,"  Is  not  sufilciezit,  and 
argues  tliat  this  Is  not  an  nnequivocal  adop- 
tion of  the  auctions  of  the  first  count,  but 
leaves  It  to  the  pleader  to  determine  wb^t  al- 
legations are  applicable  and  what  are  not 
In  County  of  Moniteau  ex  rel.  v.  Lewis  et 
al.,  123  Mo.  App.  673,  100  S.  W.  1107.  this 
court  held: 

"The  rule  Is  that  each  separate  connt  in  a 
petition  must  be  a  coonplete  statement  of  a 
cause  of  action  within  itself,  that  it  must  con- 
tain all  the  facts  necessary  to  constitute  tbe 
cause  of  action  which  it  asserts.  [Weber  v. 
Squier,  61  Mo.  App.  601;  Bliss  on  Code  Plead. 
i  121.1  But  this  may  be  accomplished  by  ap- 
propriate reference  therein  to  pertinent  mat* 
ters  which  have  been  already  duly  and  fully 
stated  and  which  need  not  bs  formally  set 
forth  at  length  in  each  successive  count.'* 

That  was  done  In  this  petition.  The  peti- 
tion states  a  good  cause  of  action;  bnt  If 
there  were  any  defects  therein,  defendants 
waived  the  same  by  failing  to  object  to  the 
Introduction  of  any  evidence,  and  going  to 
trial  upon  the  issnes  presented  by  the  peti- 
tion, upon  the  theory  offered  by  plaintiff.  If 
this  were  not  a  suffldent  answer  to  the  con- 
tention of  defendants,  section  1276.  Rev.  Stat 
1919,  would  seem  to  settle  tbe  question  final- 
ly, as  follows:  "The  court  shall.  In  every 
stage  of  the  action,  disregard  any  error  or 
defect  in  the  pleadings  or  proceedings  which 
shall  not  affect  the  substantial  rights  of  the 
adverse  party;  and  no  Judgment  shall  be 
reversed  or  affected  by  reason  of  aucb  error 
or  defect" 

[3]  Defendants  further  complain  that  the 
court  erred  in  giving  instruction  D-1  (evi- 
dently meaning  P-1)  for  plaiptur,  because 
plaintiff  dismissed  as  to  defendant  Bnssdl, 
thCTeby  abandfulng  his  original  petition,  and 
under  the' Instmctton  was  permitted  to  r^ 
cover  on  another  cause  of  action  altogethtf. 

The  record  shows  this  state  of  facts: 
Plaintiff,  by  permission  of  the  court,  amend- 
ed bis  petition  by  Interlineation  so  as  to 
charge  defoidants  indlTidoallyi  tn  foUowa: 

"And  as  a  part  of  the  purchase  and  ezchanis 
price  of  said  property  and  stock  agreed  widi 
said  Russell  and  Payton  In  their  in^vidnal  and 

official  capacity  as  aforesaid  and  this  plaintiff 
to  pay  this  plaintiff  ten  per  cent,  of  the  pur- 
chase and  exchange  price  of  said  propertjea." 

The  trial  proceeded  uptrn  the  pleadings  as 
amended  and  the  first  count  of  the  petition 
was  not  an  abandoned  pleading.  The  instruc- 
tion complained  of  fairly  presented  to  the 
Jtiry  the  issues  thus  made,  and  la  not  error, 
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[4]  Defendants  also  claim  tbat  the  instroe- 
tloa  is  faulty  because  it  pwcinlts  a  reooTerr 
If  tbe  Jury  found  "tbat  said  trustees  agreed 
with  said  Orr  tbat  if  be  (Orr)  would  withhold 
filing  suit  or  taking  action  against  tbe  Oil- 
ton  Oil  ft  Gss  GcHnpany  that  would  prermt 
said  sale  being  consummated"  because  there 
Is  no  met  allegation  tn  Uie  petltiMu 

The  petition,  as  antenbed,  alleges  tbat  de- 
fendants did,purdiase  and  take  OTer  the 
property  with  the  knowledge  of  plaintiff's 
<dalm  for  commission,  as  set  out,  and  as  a 
part  of  tbe  parcbase  price  thereof  agreed 
with  plainUrc  and  KuaseU  and  Payton  to  pay 
this  plaintiff  10  per  cent,  of  the  purchase  and 
exchange  price  of  said  properties.  In  the  In- 
struction complained  of,  the  various  elements 
of  plaintiff's  cause  are  stated  conjunctively, 
and  the  Jury  were  required  to  Qnd  each  fact 
In  his  favor  before  it  could  return  a  verdict 
tor  him.  The  instruction  would  have  been 
good  without  requiring  the  Jury  to  find  that 
the  moving  consideration  of  defendants' 
agreement  to  pay  the  commission  to  plaintiff 
was  his  promise  to  withhold  taking  any  ac- 
tion afiaiDst  the  Oilton  Oil  &  Gas  Company 
that  would  prevent  the  sale  being  consum- 
mated. By  requiring  such  finding,  the  court 
placed  upon  plaintiff  an  additional  burden 
that  was  not  strictly  necessary  to  sustain 
his  cause  of  action  under  the  allegations  of 
the  petition;  the  defendants  are  not  prej- 
udiced thereby,  and  tbe  Instruction  will  not 
therefore  work  a  reversal. 

The  Judgmoit  Is  afllnned. 

All  ctmcar. 


FIDELITY  &  CASUALTY  CO.  OF  NEW 
YORK  V.  KANSAS  CITY  RY8.  CO. 
(NS.  14027.) 

(Ansas  Cttj  Court  of  Appesls.  MlssonzL 

Hay  28.  1921.) 

1.  Master  asdssrvast  ^330(1  )—PresBinptloa 
of  llablllQr  raised  by  proof  of  owsenhlp  of 
autSMoMla  nogllgeatly  drlvsn  by  emplcyi. 

In  an  action  against  an  automobile  owner 
for  ne^gence  of  the  driver,  proof  tbat  at  the 
time  of  the  collision  the  defendant  was  tbe  own- 
er of  the  antomoblle,  and  that  tiie  driver  was 
in  its  nnploy,  ereates  tiie  presumption  that  the 
driver  at  such  time  was  acting  in  the  line  of 
his  employment,  bat  sncb  presumption  may  be 
overcome  hy  evidence  of  facts  showing  the 
contrary. 

2.  EvMoMs  ^ie(3)-4io  JidMal  aottot  of 
city  streets. 

Courts  do  not  take  Jodieial  notice  fit  ttie 
streets  of  a  city,  of  thtibt  cDrection.  or  relation 
to  each  other. 

a.  Master  aad  servant  «e=»332(2)— Aatomoblle 
•wnor^  raspoaslblllty  for  ohairfraar's  negll- 
••aeo  hold  lor  Jsry. 
In  an  action  sgidBSt  an  automobfle  owner 

for  negUgonee  of  dMuffenr,  where  there  was 


evidmee  that  it  was  the  chanS^nr's  duty  after 
making  certain  trip  to  take  the  automobile  back 
to  the  garage,  thst  be  started  out  with  tbe  pur- 
pose of  stopping  for  his  dinner  on  tbe  #a7  to 
the  garage,  and  that  tbe  accident  happened 
while  on  such  trip,  but  where  there  was  no  evi- 
dence that  the  place  of  tbe  eoIIiBlon  was  not 
npon  the  direct  route  to  tbe  garage,  refusal  to 
direct  verdict  for  owner  on  ground  that  chauf- 
feur was  not  acting  in  tbe  line  of  employment 
at  time  of  collision  held  proper. 

4.  Master  asd  aervast  «^332(2)— Chauffear's 
departure  from  scop^  of  smploymeBt  for  Jury. 

Where  It  was  chauffeur's  duty  to  take  au- 
tomobile to  the  garage,  a  slight  deviation  from 
the  direct  route  for  tbe  driver's  benefit  would 
be  a  mere  incident,  and  not  necessarily  out  of 
the  line  of  his  du^  to  his  employer,  but  wheth- 
er the  servant  thereby  departed  from  the  scope 
of  employment  would  depend  upon  the  degree 
of  deviation  and  all  the  attending  drcumstaucea, 
and  would  be  a  question  for  the  jury  unless  the 
degree  of  deviation  is  so  marked  and  unusual 
as  to  authorize  court  to  declare  as  a  matter  of 
law  tbat  driver  bad  departed  from  scope  of  em- 
ployment, or  so  slight  as  to  authorize  court  to 
declare  tliat  servant  was  still  executing  the  mas- 
ter's business. 

5.  Municipal  corporations  4^706(6)— Instruc- 
tion malcing  operation  of  automobile  at  ex- 
cessive rate  of  speed  In  violation  of  ordlnanot 
negllgenoe  held  not  supported  by  evidenoe. 

In  action  for  negligence  of  automobile  driv- 
er, where  there  was  no  evidence  as  to  the  speed 
at  which  tbe  automobile  w^s  driven  prior  to  its 
reaching  a  point  125  feet  distant  from  the  point 
of  collision,  instruction  that  an  ordinance  -made 
it  unlawful  to  drive  an  automobile  at  a  greater 
rate  of  speed  than  20  miles  an  hour,  and  that 
the  driving  of  automobile  at  a  greater  rate  of 
speed  constituted  negligence,  held  erroneous, 
notwithstanding  evidence  that  automobile  was 
traveling  at  a  rate  of  speed  in  excess* of  20 
miles  x^9T  hour  just  prior  to  the  collision,  where, 
under  such  ordinance,  such  rate  of  speed,  to 
constitute  presumptive  evidence  of  negligence, 
must  have  been  continued  for  a  distance  of  200 
feet. 

6.  Appsal  asd  error  ^9882(12)— Defesissfs 
requested  Instruction  on  bnrdaa  of  proof  hoM 

not  to  adopt  plaintiff's  Instruction. 
Defendant  by  requesting  instruction  tbat 
the  burden  of  proof  was  on  plaintiff  to  prove 
tbat  defendant  was  gull^  of  negligence  "as  sub- 
mitted to  you  hi  these  lustmctions,"  and  "where 
defined  In  these  instructions,"  did  not  adopt 
platntifrn  instruction  on  negligence  so  as  to  be 
preduded  from  complaining  thereof. 

Appeal  from  Circnlt  Court,  Jackson  Coun- 
ty ;  Thwnas  B.  Bnckner,  Judge. 

Suit  by  the  Fidelity  ft  Casualty  Company 
of  New  York  against  the  Kansas  City  Rail- 
ways Company.  Judgment  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 

Cha&  N.  Sadler,  J<^  D.  Connors  and  SI 
E.  Ball,  all  of  Kansas  City,  for  appellant 
BoUin  B.  Talbert,  J.  C.  Bosenberger,  and 
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W.  O.  Bntts,  «n  of  Kansas  CSt7»  for  respond- 
ent. 

BZiANB.  J.  TbSa  la  a  snlt  for  damasea  to 
an  antomobUe.  There  waa  a  verdict  and 
jadgment  for  plaintiff  In  tbe  snm  of  ¥401.9d 
and  defendant  bus  amKaled. 

The  tacts  show  that  on  April  13,  1918,  an 
automobile  driven  by  one  Stefley  who  was 
in  the  general  emploTinent  of  the  defendant 
as  a  cbanffeur  collided  with  an  antomobUe 
owned  and  being  driven  west  bj  one  J.  Cohn 
on  the  north  side  of  Fifteenth  street,  a  street 
running  east  and  west  In  Kansas  City,  Mo. 
At  the  time  of  tbe  collision  SteCTer  was  driv- 
ing at  a  high  rate  of  speed  on  the  north  and 
wrong  side  of  said  street*  in  an  opposite  di- 
rection to  Cohn.  ' 

SteCFey  on  the  mondng  of  the  day  in  ques- 
tion, was  called  to  defendant's  office  at  Fif- 
teenth street  and  Grand  avenue,  in  Kansas 
City,  Mo.,  and  was  directed  to  bring  defend- 
ant's automobile  which  was  in  defendant's 
garage  at  Thirty-First  and  Cherry  streets  in 
said  city,  to  that  office.  Steffey  drove  the 
car  to  defendant's  office,  where  he  called  for 
defendant's  paymaster  and  took  him  to  Sec- 
<nid  street  and  Grand  avenue.  After  waiting 
at  the  latter  place  for  tbe  paymaster  to  finish 
paying  tbe  znen,  Stdfey  took  him  back  to 
the  office  at  rifteentb  and  Qrandj  where  the 
paymaster  was  discfiarged.  It  was  Stacy's 
dnty  to  take  the  car  back  to  the  garage  at 
Thirty-First  and  Cherry  streets  tntt  be  start- 
ed out  Fifteenth  street  for  the  purpose  of 
stop(dng  for  his  dinner  on  his  way  to  the 
garage.  When  he  reached  a  point  about  SO 
feet  west  of  Vine  street,  a  street  running  north 
and  soath,  and  intersecting  at  right  angles 
Fifteenth  street,  he  was  driving  on  the  west- 
bound car  track,  and  came  alongside  of  a 
truck  which  was  to  tbe  south,  and  going 
somewhat  slower  in  the  same  direction.  The 
driver  of  the  truck  indicated  that  he  was 
going  to  make  a  left-hand  turn  Into  Vine 
street.  Steffey  was  going  too  fast  to  stop, 
and  testified  that,  in  order  to  keep  from  strik- 
ing the  truck  as  it  made  the  turn,  he  speeded 
up  bis  car  and  turned  It  toward  the  north, 
In  order  to  go  around  the  truck.  He  collided 
with  Cohn's  automobile  before  he  was  able 
to  return  to  the  middle  or  south  side  of  the 
street.  The  accident  happened  25  feet  east 
of  Tine  street,  which  was  50  feet  wide.  Stef- 
fey testified  that  he  was  going  at  tbe  rate 
of  16  to  18  miles  per  hour,  but  plalntllFs  tes- 
timony shows  that  be  was  going  at  tbe  rate 
of  from  20  to  80  miles  per  hoar.  Cohn's 
antomObile  was  materially  damaged.  After 
the  aeddent  Cohn  assigned  to  plaintiff,  who 
had  a  policy  of  insurance  upon  the  car,  all 
his  rt^t  to  any  cause  of  action  that  he  ml^t 
liave  against  the  defendant. 

There  are  a  number  of  spedflc  allegations 
of  nqAlgeoee  in  the  petition,  one  of  which  la 


founded  on  ordinance  So.  88T69  of  Kansas 
City,  section  26  of  which  is  pleaded  in  the 
petition.  Said  section  provides  tl»t  every 
person  operating  a  motor  vehlde  *^haU  drive 
the  same  to  a  careful  and  prudent  manner, 
and  at  a  rate  of  speed  that  shall  not  endan- 
ger the  property  of  another  or  the  life  or 
limb  of  any  person  or  persons,  provided  that 
driving  in  excess"  of  20  miles  per  hour  at 
the  place  ot  the  collision  "for  a  distance  of 
more  than  two  hundred  feet  shall  be  pre- 
sumptive evidence  of  driving  at  a  rate  of 
speed  which  is  not  careful  and  prudent** 

[1]  Defendant's  first  point  Is  that  Its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained, for  the  reason  that  there  was  a  total 
failure  of  proof  that  Steffey  was  acting  for 
tbe  defendant,  and  within  the  scope  of  his 
employment,  at  the  time  of  the  collision. 
Plaintiff  made  out  a  prima  fade  case  by\ 
showing  that  the  automobile,  at  tbe  time  of 
the  collision,  was  the  property  of  defendant, 
and  that  Steffey  was  in  Its  employ,  such  facts / 
raising  the  presnmptl(m  that  Steffey  was  act- 
ing in  the  line  of  his  employment,  which  re- 
sumption would  take  flight  on  the  appear- 
ance in  evidence  of  facts  showing  the  con- 
trary. Guthrie  v.  Holmes,  272  Mo.  21St  230, 
198  S.  W.  8M,  Ann.  Cas.  1918D,  1123 ;  Glass- 
man  V.  Harry,  182  Mo.  App.  304,  170  S.  W. 
403;  Shamp  v.  Lambert,  142  Mo.  App.  567. 
121  S.  W.  770.  The  qnesUon  then  presents 
Itself  as  to  whether  this  presnmptlfui  Id  favw 
of  plaintiff  has  been  overcome. 

[2-4]  The  evidence  shows  that  it  was  the 
Intention  of  Steffey  to  stop  for  his  dinner  on 
his  way  to  the  garage.  Courts  do  not  take 
Judldal  notice  of  tbe  streets  of  a  dty,  th^r 
direction,  or  their  relation  to  eadi  other. 
Breckinridge  v.  Amer,  Central  Ins.  Co.,  87 
Mo.  62;  Vonkey  v.  City  of  St  Louis,  219 
Mo.  87,  117  S.  W.  733.  There  Is  nothing  In 
the  record  to  show  that  tbe  place  of  the  col- 
lision was  not  upon  the  direct  route  from 
defendant's  office  at  Fifteenth  street  and 
Grand  avenue  to  its  garage  at  Thirty-First 
and  Cherry  streets.  Nothing  appears  to  in- 
dicate that  at  the  time  of  the  collision  there 
was  anytbing  more  than  an  nn^ecuted  in- 
tention on  Steffey's  part  to  deviate  from  that 
route  for  the  purpose  of  going  to  his  dinner. 
The  Intention  to  deviate  bdng  unexecuted, 
and  not  yet  having  become  operative,  it  might 
be  said  that  at  the  time  of  the  collision  the 
automobile  was  bdng  used  In  Qie  business  of 
defendant  Fitzgerald  v.  Boston  ft  Northon 
By.  Co.,  214  Mass.  4S5,  101  N.  B.  1085.  But, 
assuming  that  there  was  an  executed  inten- 
tion on  the  part  of  Stefl^  to  deviate,  a  sUgtat 
deviation  from  the  direct  route  fbr  the  benefit 
of  the  driver  would  be  a  more  inddent,  and 
not  necessarily  out  of  the  Hne  of  his  duty  to 
his  employer.  From  the  evidence  now  before 
us  there  appears  notbli^  otherwise  than 
that  the  deviation,  It  any,  was  merely  in- 
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ddentel,  nd  wu  not  sodi  as  to  tate  Uw 
driver  oatride  of  Qm  Mope  of  taUi  employ- 
ment. 

Wbcther  tbe  wrrant  tau  darted  team 
tbe  Bcope  of  bla  emploTment  wonld  depend 
upon  tbe  decree  of  dcvtatilon,  and  all  tbe 
attaadlng  drcumstaaces.  In  some  cases  tbe 
devlatioo  mlgbt  be  bo  sll^t  as  to  aotbortse 
the  ooart,  as  a  matter  of  law.  to  declare  tbat 
tbe  servant  Is  still  executing  tbe  master's 
bnslDeaB.  Where  the  degree  of  devlatiOD  Is 
marked  and  unusual,  such  as  where  tbe 
chauffeur  takes  hia  emi^oyer's  car  on  a  froUc 
of  his  owe,  or  on  a  "Joy  ride,"  the  court,  as 
a  matter  of  law,  would  declare  that  be  has 
departed  from  the  scope  of  bis  employment, 
such  as  was  done  In  the  case  of  Guthrie  v. 
Holmes,  supra.  Tbe  cases  falling  between 
these  extremes  will  be  regarded  as  iovolvinp 
a  qnestlfn  of  fact  to  be  left  to  the  Jury. 
Defendant  should  be  well  satisfied  In  this 
case,  under  the  facts  as  they  now  appear, 
tbat  the  matter  of  whether  Steffey  was  act- 


ing within  the  scope  of  his  employment  wa/  of  speed  that  it  was  at  the  time  plalotlfTs 
left  to  the  jury.   Slothower  v.  Clark.  191  Mo.  evidenoe  shows  tbat  it  was  going  at  a  greater 


An>.  105,  179  8.  W.  65 ;  Krzlkowaky  Spei^ 
ring.  107  III.  App.  4f)3 ;  Ritchie  v.  Waller,  63 
Conn.  155,  2S  Atl.  20,  27  L.  R.  A.  161,  38  Am. 
St.  Rep.  SOI ; '  20  Enc  of  Law  [2d  Bd.]  p. 
166;  26  Cyc  p.  1536;  Whatman  v.  Pearson, 
3  Law  Repi.  Common  Pleas  Cases,  422. 

Comptaiot  is  made  of  plalnUlTa  instrnc- 
UoD  Na  2.  which  told  the  Jnr?  tbat  at  the 
time  of  the  eolllslon  an  ordnance  was  in 
fbrce  In  Kansas  City  making  It  unlawful 
for  any  person  to  drive  an  automobile  at  a 
greater  rate  of  speed  than  20  miles  per  hour 
upon  the  streets  of  tbe  dty;  tbat  if  they 
fonnd  that  defendant's  car  was  being  driven 
upon  "Vifteentb  street  In  Kansas  City  at  a 
greater  rate  of  speed  than  twenty  miles 
per  hour,  •  •  •  then  such  acts  •  «  ♦ 
consti  tuted  negligence,"  and  their  verdict 
should  be  for  plaintiff.  Defendant  contends 
tbat  the  ordinance  says  that  the  operation 
of  an  automobile  In  excess  of  20  miles  per 
boor  at  the  place  of  colllrion  Is  presumptive 
n^Iigence  only  if  it  is  operated  at  such  a 
rate  of  speed  for  a  distance  of  two  hundred 
feet  or  more,  and  that  the  ordinance  does  not 
provide  that  the  operation  of  an  automobile 
at  a  greater  rate  of  speed  than  20  miles  per 
hoar  even  for  that  distance  shall  oondnsively 
be  deemed  to  be  negligent,  but  only  presump- 
tive ncfllgettce. 

Raintlff  attempts  to  answer  this  contention 
h7  calling  our  attention  to  the  fact  that 
there  la  no  exense  offered  by  the  defendant 
to  ioMitf  the  conduct  of  BtefCey  in  driving 
at  a  grtmter  rate  of  ivaad  than  20  miles  per 
boor;  that  defendant  contented  Itsdf  by  at- 
tenptti^  to  show  that  Steffey  was  driving 
at  leaa  than  that  rate  of  speed ;  that,  there 
beiDg  no  evidence  of  Jnatlflcation,  tbe  court 
was  right  In  teUlng  tbe  Jary  tbat  U  they 


beUered  tbe  driver  exceeded  20  mllea  per 
boor,  tin  Umlt  apedfied  In  the  ordinance,  bis 
condnct  was  n^lgent.  Plalntlfl  dtes  in 
support  of  this  ooatentlm  Young  v.  Duolap, 
196  Ma  AppL  UO,  190  S.  W.  X041,U044. 

[5]  However,  plalntlfl  attempts  to  make  no 
answer  to  tbe  daim  tbat  the  ordinance  does 
not  make  a  speed  of  20  miles  per  hour  pre- 
sumptlva  evidence  where  It  is  not  simwn  that 
snd)  rate  of  speed  was  continoed  for  a  dis- 
tance of  200  feet.  PlalntlfT's  evidence  shows 
that  defendant's  automobile  was  traveling 
at  a  rate  of  speed  in  excess  of  20  miles  per 
hour  Jnst  prior  to  the  collisiou,  but  there  is 
no  evidence  on  either  side  as  to  what  speed 
defendant's  automobile  was  traveling  prior  to 
its  reaching  a  point  125  feet  distant  from  the 
point  of  collision.  Some  time  after  reaching 
the  p<dnt  first  mentioned,  defendant's  auto- 
mobile was  speeded  up  So  there  was  no 
evidence  tending  to  show  even  tbat  defend- 
ant's automobile  daring  the  last  125  feet  of 
Us  Journey  was  proceeding  at  tbe  same  rate 


rate  than  20  miles  per  boor.  We  think  tbers 
is  no  qnestlfm  bat  tbat  the  Instmctlon  was 

erroneous. 

However,  plaintiff  contends  that  d^end- 
ant.  by  its  Instruction  Na  10  adopted  plaln- 
tUPB  Instmetionak  and  that  the  «Tor.  if  anyi 
was  common  to  both  plaintiff  and  defendant, 
Defendants  inatmetlon  No.  10  mds  as  fol- 
lows: 

-  'The  court  idstniets  the  Jury  that  the  bar- 
den  of  proof  Is  on  tbe  plalntUT  to  prove  to  yoor 
satisfaction  by  the  preponderance  or  greater 
wei^t  of  the  credible  testimony  that  the  de- 
fendant was  foOty  of  negUgenee  as  submitted 
to  yon  in  these  instructioDS,  and  this  burden  of 
proof  continues  and  abides  with  tbe  plaintiff 
tbrougbout  the  entire  trial;  and  unless  you 
believe  and  find  from  tbe  evidence  In  the  case 
that  the  plaintiff  has  proved  by  a  preponderance 
of  the  credible  testimony  to  yonr  satisfaction 
tbat  the  defendant  was  fnllty  of  negligence,  as 
defined  In  these  instructions,  and  tbat  such  neg* 
ligence  was  tbe  direct  and  proximate  cause  of 
the  injuries  complained  o^  than  your  verdict 
must  be  fiw  the  defendant.** 

Defendant's  instmctlon  No.  11  Is  as  fol- 
lows: 

"By  n^Iigenee  as  used  In  tbe  Instructlona  of 
tht  court  Is  meant  a  fsllurs  to  nae  ordinary 
care.  Ordinary  care  is  such  eare  as  an  ordi- 
naiily  prudent  person  would  exercise  under  the 
same  or  simflsr  ditnun stances." 

Defendant's  instmctlon  No.  4  tells  the  Juzy 
that  if  they  bdleve  tbat  tbe  driver  of  de- 
fendantfs  antomohlle  was  Ip  the  exerdae  of 
ordinary  care,  and  that  Cohn  was  ne^igent 
as  defined  in  otiher  instrocttons,  Quit  verdict 
shoald  be  for  the  defandant.  Defendant's  in- 
struction Na  8  tells  the  Jnry  that  if  the  col- 
Uslon  was  the  result  of  a  men  accident  witb- 
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ont  tbe  fftvlt  of  negligence  of  anjr  one,  ihelr 
verdict  should  be  for  the  defendant,  and  then 
d^nee  "acddent" 

[I]  It  ftppearo  that  Oefnidantfa  Snstrnctton 
Na  10  covera  merely  the  burden  of  proof. 
It  was  the  Intention  of  the  defendant  In  glr- 
Ing  it  to  teU  the  jnry  what  that  burden  con- 
sisted of.  In  directing  the  attention  of  the 
jnry  to  the  burden  ot  vroot,  def»idant  told 
fh«n  ttiat  the  burden  of  proof  was  on  plain- 
tiff to  establish  bj  the  preponderance  of  the 
credible  testimony  that  defendant  was  guilty 
of  negligence  as  submitted  to  them  by  the 
Instmctlona,  and  tbat  they  must  find  that 
plalnticr  had  proved  by  the  preponderance  of 
the  testimony  that  defendant  was  guilty  of 
negligence  as  defined  In  the  instructions  be- 
fore they  could  return  a  verdict  for  plaintiff. 

It  does  not  ai^;>ear  that  It  was  the  intention 
of  defendant  to  adopt  plalntllTs  instnictioia, 
but  to  have  the  court  define  the  burden  of 
proof,  and  to  confine  the  Jury,  In  reference 
to  the  burden  of  proof  In  relation  to  the  is- 
Buee  of  negligence,  to  the  evidence  Introdnc* 
ed  and  the  Instraetlons  of  the  court.  Of 
course  It  would  have  been  the  duty  of  the 
Jury  to  consider  only  the  evidence  and  in- 
stmctlonB  of  the  court,  regardless  of  defend- 
ant's Instruction  No.  10,  so  that  the  instmcv 
tlon  in  that  regard  added  notlitng  to  tlie 
case.  This  is  not  ft  case  wliere  ttie  defendant, 
•In  one  of  its  Instmctions,  referred  to  aoms 
definition  In  another  Inatmctiton,  and  that 
definition  was  not  contained  in  any  of  de- 
fendant's Instruetlons,  but  was  contained  In 
^alntlff's  instroetlon  and  was  a  wrong  defini- 
tion, each  M  was  assumed  In  the  case  of 
Qnlnn  ▲.,  T.  &  S.  V.  By.  Oo.  (Ua  Appu) 
198  B.  W.  983;  nor  Is  It  a  case  where  de- 
fendant's nes^igeuce  was  submitted  to  the 
Jury  in  plaintiff's  Instmctlon  alone,  and  de- 
fendant adopted  plaintiff's  manner  of  sub- 
mission, or  referred  in  terms  to  an  Instruc- 
tl<m  or  instructions  of  plaintiff.  It  is  not 
apparent  that  defendant,  In  asking  its  in- 
struction No.  10,  intended  to  adopt  plaintUTs 
instruction  as  Its  own. 

The  Judgment  will  b6  reversed,  and  the 
cause  remanded. 

AU  concur. 


BALDWIN  V.  KANSAS  CITY  RY8.  CO. 

(No.  13677.) 

(Kansas  City  Court  of  Appeals.  Missonrl. 
May  2, 1921.  Rehearing  Denied 
May  2S,  1921.) 

I.  Negllgancft  «s9l  17— Contributory  ■efllfaaoe 
■■it  be  pleaded. 

Where  contrlbntory  negligence  is  not  tread- 
ed as  a  dcfeuBe.  defendant  has  no  right  to  have 
that  issue  submitted. 


2l  Daaiaget  ^snlSSO)— lalnry  to  maian^a  pal- 
vio  orgass  anri  eoflsa^aeaoea  theraof  aail- 

olMtly  pleaded. 
In  husband's  action  for  loss  of  bis  wife's 
Bodet7  and  services,  petition  alleging  injury  to 
her  pelvic  organs,  its  effect  on  her  health,  etc., 
Jietdt  auffident  pleading  to  render  admissible  tes- 
timony of  her  fainting  spells,  irritability,  Ina- 
bility (or  the  sexual  relations,  condition  of  uter- 
us, melancholy  conditions,  and  inability  to  walk, 

3.  Trial  <3=»256(t3)— More  limited  lostntctios, 
If  desired,  must  be  asked  for. 

Defendant,  by  failing  to  ask  a  more  limited 
instruction  on  the  question  ot  damages,  thereby 
waived  any  generality  in  the  Instruction  given. 

4.  Trial  4»2I9— InstmotloH  aaed  not  defiso 
meaniRO  of  "society,  asslstaios,  aid  domestic 
servioes,"  where  svldonee  IndioatM  their  nean- 
ing. 

In  a  husband's  action  for  loss  of  his  wife's 
"society,  assistance,  and  domestic  services,"  it 
was  unnecessary  that  an  instruction  define  these 
terms,  as  they  were  not  used  In  a  technical 
sense,  and  the  evidence  advised  the  Jury  of 
their  meaning. 

5.  Oanages  <3=»99— Husband  aad  wifs  «=»209 
(3)— Husbaad  entitled  to  damages  for  loss 
of  wife's  society  and  servioes*  wHhOBt  dl- 
reot  proof  of  value  tfaeraof. 

The  husband  is  entitled,  as  a  matter  of  law, 
to  the  society  and  services  of  his  wife,  although 
the  family  may  be  in  such  circumstances  as  to 
eliminate  the  necessity  of  the  performance  of 
mamisl  labor  by  the  wife;  and  any  negligent 
act  of  another  tiiat  wonld  deprive  the  husband 
of  this  right  is  an  unwarraiital^e  invasion 
thereof,  for  which  damages  are  recoverable 
without  direct  proof  of  value,  being  inferable 
by  the  jury  from  the  fact  of  loss  of  society. 

6.  Carriers  «=:>287(5)— Hamvor  leaf  a  stop 
Biay  be,  straat  oar  mast  not  be  started  wltta- 
eat  lookiai  to  altuatfaia  of  passeagors  board* 
lag  same. 

.A  street  car  abould  not  be  started  merely 
because  a  suffident  length  of  time  has  elapsed 
to  permit  a  passenger  and  those  in  front  of  her 
to  bo&rd  the  car  safely,  for,  however  long  a 
stop  may  be,  due  care  requires  that  a  conduc- 
tor shoold  look  to  his  ear  before  ^igMifaiff  to 
start 

7.  Damages  ®=»I58(3)— Husband  and  wife  ®=> 
200(3) — Husband  entitled  to  damages  for  less 
of  "consortium";  loss  of  wife's  sexaal  ability 
admissible  under  general  pleading  of  loss  of 
eonsortlnm. 

The  right  of  consortium  is  the  right,  grow- 
ing out  of  the  marital  relation,  which  the  hos- 
band  and  wife  have  each  to  enjoy  the  society 
and  compsnlooship  of  the  other;  and  a  husband, 
suing  for  injuries  to  his  wife,  is  sntitlrd  to  be 
paid  for  Us  loss  of  conjugal  fellowship,  tike 
society  and  affection  expressed  in  rbe  word 
"consortinm,"  and  under  a  pleading  (tf  audi 
loss  evidence  of  the  wife's  inability  to  perform 
the  sexual  act  is  admissible. 

[Bd.  Note.— For  other  de6nitions,  see  Words 
and  Phrases,  First  and  Second  SeiieSi  Consor- 
tium.] 
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a.  AppMl  m  mr  «»aS2<2)-Ob|aetl«iM  ta 
•vMnot,  not  muU  Mow,  not  MHMani. 

^pdlant  mmj  not  be  heard  on  appeal  to  ob- 
ject to  the  admission  of  evidence  on  new  or 
•Cher  groonds  than  those  stated  below. 

9.  Damafles  «=>I58(3)  —  Testimony  of  wifs't 
ftf  ntlos  epetls  held  admfsslble. 

In  bnsband'B  action  for  injuries  to  his  wife, 
testtmony  as  to  her  fainting  spells  Aeld  prop- 
erly admitted  as  tending  to  prove  allefations 
of  the  petition  as  to  her  nervoni  condltioB. 

10.  EvIdMios  «3»509— Expert  physicians  ooold 
give  oplalOM  as  to  wife's  Injuries. 

In  hasband's  action  for  injuries  to  bis  wife* 
physidans,  who  were  qualified  as  experts,  could, 
as  sQch,  ^ve  their  opinions  or  conclusions  as 
to  the  nature  and  effect  of  conditione  found. 

11.  Danageo  «a»l83— $5,000  fsr  Injarlas  rt«« 
dorino  plalMlTa  wifo  «■  InvalM  Md  aot  ox- 
cesslvo. 

In  hnsband's  action  for  injuries  to  faiB  wife, 
■  verdict  of  f S.00O  JieUt  not  excessive;  the  wife 
having  been  rendered  a  permanent  Invalid  hj 
injory  to  her  pelvic  organs  and  too  weak  to  un- 
dergo an  operation  to  obtain  relief. 

Appeal  from  Circuit  Court,  JackBtm  Coun- 
ty ;  Allen  C.  Soutbem,  Judge. 
"Not  to  be  officially  published." 

Action  by  Lee  E.  Baldwin  against  the  Ean- 
aaa  City  BaUways  Company.  B*rom  a  Jndg- 
ment  for  i^alntltrf  defendant  appeals.  Af- 
flnned. 

R.  J.  Hl^ins,  of  E^nsas  City,  Ean.,  and 
Chas.  N.  Sadler  and  E.  E.  Ball,  both  of  Kan- 
sas City,  Mo.,  for  appellant 

T.  J.  Madden  and  Harry  B.  Freeman,  both 
vt  Kansas  City,  Mo.,  for  respondent. 

ARNOLD,  J.  This  Is  a  suit  by  a  husband 
f6r  loss  of  society  and  domestic  services  of 
his  wife  on  account  of  Injarlea  sustained  by 
her  due  to  alleged  negligence  of  defendant 
Trial  In  the  circuit  court  resulted  In  a  verdict 
and  Judgment  fi>r  plaintiff  In  the  gum  of 
(5,000.    Defendant  api)ealed. 

PlalntUTs  evidence  shows  that  on  Novem- 
ber 30,  1010,  Annie  Baldwin,  the  wife  of 
plaintiff,  attempted  to  board  one  of  defend- 
ant's south-bound  Woodland  Avenue  street 
can*  on  Main  street  just  north  of  Thirteenth 
street  iQ  Kansas  City.  The  car  had  stopped 
at  the  usual  place  for  receiving  and  discharg- 
ing passengei-s,  and  there  were  several  per- 
sons waiting  to  board  the  car  at  that  point 
Mrs.  Baldwin  was  the  third  person  to  at- 
tempt to  enter  the  car.  It  was  a  pay-as-you- 
enter  car,  the  rear  vestibule  being  s^rated 
into  two  parts,  the  rear  one  for  entrance  and 
the  other  for  exit  of  passengers,  the  two  parts 
being  separated  by  an  iron  rod  or  stanchion 
at  the  steps.  The  conductor  stood  vrith  his 
back  against  the  rear  wall  of  the  vestibule^ 
facing  the  front  of  the  car,  and  by  means  ot 


a  lerer,  wlthont  leaving  his  position,  coold 
open  and  dose  the  doors  to  the  places  of  en- 
trance and  exit  The  seats  in  the  car  were 
occupied,  or  practically  ao,  but  there  was 
ample  room  inside  for  the  reception  of  per- 
sona waiting  at  the  stop^ng  place;  Mrs. 
Baldwin  followed  Immediately  the  two  per- 
sons who  preceded  bar  onto  the  ear,  placed 
her  right  toot  on  Oie  stqi*  took  hold  9l  the 
iron  rod  er  stanchion,  and,  placing  her  full 
weight  on  the  step,  raised  her  left  foot  from, 
the  pavement  in  the  act  of  lifting  It  on  to 
the  step,  when  the  car,  without  the  door  be- 
ing dosed  or  any  warning  ^ven,  vaa  qnlddy 
started  forward  and  went  on  its  way.  The^ 
forward  movement  of  the  car  caoaed  plain- 
tiff's wife  to  lose  her  balance,  her  body  sank 
down,  and  her  left  foot  dragged  on  the  pave- 
ment 

After  the  car  had  run  a  shnt  distance,  tbo 
woman  ringing  to  it  In  this  manner,  her 
rU9it  fi>ot  supped  off  the  steis  bat  body  swung 
around,  ao  that  her  face  was  to  the  rear, 
and  her  hand  slipped  down  the  rod,  allowing 
the  low«r  portion  of  her  body  to  drag  lUcmg 
on  the  pavement;  a  dlatance  of  40  to  45  feet 
farUier,  when  ber  hold  with  her  ri^t  hand 
gave  way,  and  she  was  precipitated  to  the 
paTenmt  upon  her  back,  with  her  feet  to 
the  rear,  at  a  point  80  to  86  fast  from  where 
the  car  first  stopped. 

m»e  defendant  ofTered  some  teetinxmy  to 
the  rifect  that  the  woman  boarded  the  car 
after  It  was  started,  looked  around,  and,  on 
dlscorerittg  that  her  husband  was  not  on  the 
car,  atfcnnpted  to  alWit,  fdl,  and  waa  Injure 
ed.  There  wa%  however,  proof  by  disinter- 
ested tqrstanders  that  the  matter  occurred 
as  berelttabove  atated,  and  w^  must  accept 
ttiat  •waUm  which  the  Jury  by  tlKdr  vwdlct 
found  to  be  the  true  one.  Defendant  urges 
that  i^alntUTa  Traslon  of  how  the  acddent 
occurred  is  so  at  Tsriance  vUh  wdl-known 
physical  lawB  and  common  experience  as  to 
justify  US  in  rejecting  it  We  see  nothing 
incompatible  with  natural  laws  or  physios  In 
plaintiff's  version  of  the  oocurrenoe,  and 
therefore  conclude  that  def^dant's  poeltton 
relative  thereto  is  wholly  uotenable. 

The  petitlMi  charges  n^ligence  In  the  pre- 
mature starting  of  the  car,  and  pleads  the 
resulting  injuries  in  detail,  Including  the 
charge  that — 

**Ab  a  direct  resnlt  of  said  injuries  and  condi- 
tions resulting  therefrom  plaintiff  has  loBt  and 
been  injured  in  the  enjoyment  of  the  society,  as- 
sistance, and  servtces  of  his  wife,  Indndlng  that 
of  the  marriage  relatifms,  and  she'  has  had  to 
bare  cue,  nnrshv,  and  medical  treatment  and 
will  continue  to  require  same  in  the  fhtore." 

Defendfmt's  answer  is  a  general  denial. 

Counsel  for  defendant  complain  that  the 
trial  court  erred  in  giving  instruction  No.  1 
for  plaintiff,  and  argue  that  under  said  In- 
struction— 
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"Bren  thoash  the  pUlDtUTs  wife  wu  not  at- 
tempting to  board  the  car  when  the  siftial  to 
start  same  was  given,  and  attempted  to  board 
It  afterward,  and  while  it  was  jet  standing  still, 
nnder  that  initmctioa  plaintiff  would  hava  a 
right  to  recoTsr." 

The  proof  is  ample  that  the  slgiial  to  start 
was  not  given  until  Mrs.  Baldwin  was  in  the 
act  of  entering  the  car  and  the  case  of  Quinn 
V.  Railway,  218  Mo.  546, 118  S.  W.  46,  dted  bj 
dotendant  is  not  in  point  The  Instruction 
required  the  jury  to  find  that  plaintiff's  wife 
was  in  the  act  of  boarding  the  car  "urttUe  it 
was  standing." 

[1]  Further  defendant  comidains  that  In- 
struction No.  1  offends  because  It  "failed  to 
require  plaintiff  to  exercise  ordinary  care  for 
his  wife's  safety."  This  oontentiim  is  not 
well  taken  for  the  reason  that  cootributory 
B^ligence  la  not  pleaded  as  a  d^ense,  and 
defendant  had  no  right,  therefore,  to  have 
that  Issue  submitted.  Meily  v.  Railroad.  215 
Mo.  667,  114  S.  W.  1018;  Boesel  t.  Wella- 
]rano&Oo.,260Mo.  463,ie»S.  W.  110;  Lea- 
tor  T.  United  Rys.  Co.,  219  3.  W.  666. 

Instruction  Na  1  la  further  crltldaed  "be- 
cause not  based  upon  the  testimony  and  the 
pleaded  cause."  The  evidence  abundantly 
sostalns  the  charge  in  the  petition  of  the  pre- 
mature starting  of  the  car  while  plaintiff's 
wife  was  in  the  act  of  boarding  same.  There 
was  no  variance  between  the  proof  and  the 
submission.  JBaldwln  t.  K.  O.  Co.,  214 
8.  W.  274. 

[2]  Error  Is  also  charged  In  Inatmctloa  No. 
2,  asked  by  plaintiff  and  given  by  the  court, 
for  the  reason  that  It  permits  the  jury  to 
take  into  conslderatlra  the  testimony  of 
fainting  spells,  Irritability.  Inability  for  the 
sexual  relations,  condition  <it  uterus,  melan- 
dioly  conditions,  and  inaWllty  to  walk,  daim- 
Ing  that  same  were  not  ideaded,  and  that  tea- 
ttaKwy  relating  thereto  was  erroneously  ad- 
mitted. It  was  QMclflcally  alleged  In  the 
petition  that— 

"As  a  resnlt  of  said  Injarfes  plaintiff's  wife 
was  rendered  innensible  and  unconscious,  and 
wholly  DDSble  to  walk  or  move,  or  to  use  any 
parts  or  organs  of  her  body,  head,  or  limbs. 
Her  nervouB  system  and  mental  faculties  were 
disorganized  and  deranged ;  she  has  suffered 
from  inflammation  of  and  hemorrhages  from 
the  bowels,  kidneys,  and  other  internal  organs; 
the  urinary,  genital  and  all  the  pelvic  organs 
were  displaced,  wrenched,  and  injured,  inflamed 
and  diseased,  and  her  back,  spine,  and  sides 
were  bruised,  sprained,  wrenched,  displaced, 
weakened,  and  diseased;  her  general  health  and 
physical  strength  and  mental  vigor,  as  well  as 
her  entire  nervous  organisatitm,  have  been 
weakened  and  affected." 

[8-1]  The  evidence  as  a  whole  was  suffi- 
cient to  support  a  finding  that  the  Injury 
caused  these  conditions.  The  instruction 
specifically  limited  the  jury  In  their  findings 
to  the  diminution  and  Imimlrmait  to  the  bus- 
band  of  the  society,  assistance,  and  domestic 
serrlces  of  his  wife.    Defendant  Called  to 


ask  a  more  limited  tastrnctloB,  thereby  waiv- 
ing any  generality,  If  any.  Bridges  v.  Don- 
ham,  18S  &  W.  703;  Fumlsh  v.  Railway  Co^ 
102  Ha  609,  IS  &  W.  316,  22  Am.  Bt  Sep. 
800.  It  was  unnecessary  to  define  in  the  in- 
struction the  words  "sode^,  assistance,  and 
domestic  services,"  as  they  were  not  used  in 
a  technical  sense.  The  evidence  fully  advia- 
ed  the  Jury  of  their  meaning.  The  husband 
Is  entitled,  as  a  matter  of  law,  to  the  society 
and  services  of  his  wife,  althongh  the  family 
may  be  in  such  circumstances  as  to  eliminate 
the  necessity  of  the  performance  of  manual 
tabor  by  the  wife;  and  any  negligent  act 
of  another  that  would  deprive  the  husband 
of  this  right  is  an  unwarrantable  Inraslim 
thereof.  In  Furnish  v.  Railway  Co.,  supra, 
where  it  was  urged  that,  as  no  evidence  was 
offered  of  the  value  of  the  wife's  sode^ 
and  services,  the  Instruction  should  not  have 
been  glvon,  the  Supreme  Court  said: 

"To  this  it  may  be  said  that  the  nature  of 

the  subject  does  not  admit  of  direct  proof  of 
value  and  that,  whea  the  fact  of  the  loss  of 
society  is  established  by  testimony,  the  assess- 
ment of  reasonable  compensation  therefor  must 
necessarily  be  committed  to  the  sound  discretion 
and  judgment  irf  the  triers  of  facL" 

This  same  prlndple  Is  declared  In  Beeves 
r.  Uitz,  179  Mo.  App.  61,  162  S.  W.  280;  cit- 
ing'Met.  St  By.  Co.  Johnson,  01  Oa.  406. 
18  S.  B.  810,  and  Bruce  v.  United  Bys.  Co., 
175  Mo.  App.  668,  168  S.  W.  102. 

[6J  What  vre  have  said  as  to  InstmcUons 
given  on  bdialt  of  plaintiff  sofflclentlr  an- 
swers most  of  the  objections  urged  on  «o 
count  of  the  refusal  of  instructions  offered 
by  defendant  'However,  It  may  be  said  tliat 
Instruction  O  was  properly  refused,  because 
it  assnmed  that '  defendant  bad  s  right  to 
start  the  car  after  a  sufficient  length  of  time 
had  elapsed  to  permit  plaintiff  and  those  In 
front  of  her  to  board  the  car  In  safety.  In 
answer  to  defendant's  contention,  we  call 
attention  to  the  case  of  Nelscm  v.  Railway 
CO.,  113  Mo.  App.  702,  88  S.  W.  U19,  and 
cases  therein  cited.   In  that  case  it  Is  said: 

"However  long  a  stop  may  be,  doe  care  re- 
quires  the  conductor  to  look  to  hla  car  befwe 
giving  the  signal  to  start" 

[7-10]  Again  it  Is  claimed  that  the  court 
erred  In  admitting  Incompetent,  immaterial, 
and  irrelevant  evidence ;  L  e.  (a)  tlmt  of  con- 
sortium, (b)  tainting  spells,  and  (c)  testimony 
of  physicians  as  to  their  concluslrais  of  the 
nature  and  effect  of  omditlons  found.  The 
right  of  consortium  is  the  right  growing  out 
ot  the  marital  relation  which  the  husband 
and  wife  have  each  to  enjoy  the  society  and 
companionship  of  the  other.  A  husband,  su- 
ing for  Injuries  to  bis  wife.  Is  entitled  to  be 
paid  for  his  loss  of  conjugal  fellowship,  the 
society  and  affection  expressed  In  the  word 
"consortium."  There  was  evidence  Introduc- 
ed relative  to  the  wife's  lhabillty  to  perform 
ttm  sonial  act  This  was  objected  to  by  de- 


Digitized  by  Google 


Uo.) 


BUSHLXa      WAGOBNBB  PAJNT  A  OIiAOB  00. 
(Ml  a.w.) 


288 


fendant  soMy  <m  the  ground  that  U  was  not  i 
pteftded  and  called  for  a  coudnaloD.  The ! 
court  iwoporly  orarrnled  the  obJectl<»)  as 
made,  and  defendant  may  not  now  be  heard 
to  object  on  new  or  other  grounds.  Testi- 
mony as  to  fainting  qpelU  was  properly  ad- 
mitted as  tending  to  prove  the  auctions  of 
the  petition  as  to  the  nervous  condition  of 
plalntUTs  wife.  The  record  shows  that  the 
I^iysl clans  were  qualified  as  experts  and.  as 
BQdi,  conld  give  their  oplnlms.  Taylor  t. 
BaUway  Co..  2S6  Mo.  191.  165  S.  W.  82T; 
Hboie  T.  Met  8t  Ry.  Co.  1S»  Mo.  App.  066^ 
•176  8.  W.  1120:  Bragg  t.  Mt  8L  Ry.  Co^ 
19S  Ma  381,  91  S.  W.  527 ;  StobUe  t.  Mc- 
Mahom.  196  Ma  Appu  93,  190  S.  W.  652. 

Defondant  dalms  the  trial  court  erred  Id 
permitting  counsel  tot  plaintiff,  In  Us  dosing 
argnments  ta  the  jury,  to  make  inq>nH>er 
remarks.  We  have  examined  the  record  as 
set  oat  in  defendant's  pdnta  and  autlioritles 
and  tall  to  find  anything  Improper  or  iweju- 
didal  in  these  remarks.  The  only  utterances 
bordnlnc  oa  Impropriety  were  tliose  brought 
oat  by  d^kndant's  ronarks  on  the  absmce 
of  plalDtlfl's  wife  from  the  trial.  Wo  must 
role  against  d^endant,  therefore,  oq  this 
contention. 

[11]  The  only  remaining  oneatioa  to  be  de- 
tmrnloed  Is  the  cdatm  that  Oie  verdict  of 
15.000  Is  excessiva  Tbe  evidence  tends  to 
■how  that  prior  to  tbe  injury  complained  ot 
pl«intlff*B  wife  was  a  fiUrly  healthy  woman ; 
that  she  was  aUe  to^  and  did,  take  care  ot 
her  hons^old,  social,  marital,  and  other  du- 
ties, and  that  since  the  alleged  injury  she  has 
been  on  invalid ;  that  she  suffers  from  nerv- 
ous 8!pell8,  Is  weak,  thin,  and  emaciated ;  her 
lower  limbs  shrunken  and  flabby,  ^e  doc- 
tors  pronounce  her  permaneDtly  injured  and 
too  weak  to  undergo  an  operattob  to  obtain 
reli^  Plaintiff  im  deprived  of  her  assistance 
and  services.  He  carries  her  about  and  pro- 
vides help  to  took  after  her.  She  hobbles 
about  on  crutches  and  baa  her  meals  brought 
to  her.  At  tbe  thne  of  the  trial,  as  ahowii 
1^  the  testimony,  she  had  been  injured  two 
years  and  six  months  and  was  gradually 
wasting  away.  With  ttils  state  of  facts  be- 
fore us,  we  are  unable  to  say  the  vwdict  Is 
excessive. 

For  tbe  reasons  bereln  statedT  Oib  Judgm^t 
Is  afflrmed. 
All  concur. 


BUEHLER  V.  WAQGENER  PAINT  ft  GLASS 
CO.  (No.  14054.) 

O&nsaa  City  Coart  of  Appeals.  Miflsourl. 
May  28, 1921.) 

I.  Damages  «s»2l6(0)— No  error  Is  hwtrae- 
tlos  aa  to  daaaies  for  impalmast  of  earalNf 
oaMotty  ■ftu'  lul"!^  onyloyse  reaohed  2f. 

Where  an  employee  was  injured  by  an  ele- 
vator gate  being  pnlled  down  on  his  head,  it 


was  not  trrw  to  instmct  the  Jury,  II  tiicy  found 
his  cnminf  capacity  would  be  impaired  after 
he  reached  tbe  age  of  21,  to  allow  him  such 
damages  as  would  be  a  reasonably  compenaa- 
tioQ  therefor,  evidence  that  plaintiff  quit  several 
positioDS  on  account  of  hia  injuries,  his  earn- 
ing power  being  thereby  reduced  by  bis  in- 
ability to  ctmltone  steadily  at  work,  though  he 
was  to  folly  perfonm  his  duties,  and  re- 
ceived full  compensatioi)  therefor  while  ac- 
tually at  work,  being  such  that  the  jury  might 
find  that  he  wonld  continue  to  soSer  sodi  in- 
ability duHng  the  rest  of  bis  life. 

2.  Now  trial  «»l63(2)-«HitalBlB|  ■etloa  •■ 
ose  irsiad  overmles  ether  grouads. 

Where  a  motion  for  new  trlsl  la  based  on 
several  grounds,  the  snstaisliig  of  motion  on 
one  ground  necessarily  overrules  the  other 
grounds. 

3.  Appeal  and  error  $=>1005(4)  —  Denial  of 
motion  far  sew  trial  based  or  evidence  not 
disturbed. 

DeDisl  of  motion  for  new  trial  based  on 
gronnd  that  verdict  was  against  weight  of  evi- 
dence waa  not  reviewable,  wei^t  of  evidence 
being  for  trial  conrt. 

4.  Damages  «e=»I32(3)— Verdict  for  $5,000  for 
isjary  easslng  aeste  nsalsgltle  of  brain  aid 
reaslting  laibUny  to  work  steadily  held  sot 
exoesshra. 

Where  plalotift,  as  the  result  of  sn  eleva- 
tor gate  being  broiVht  down  npcm  his  head 
by  a  fellow  employee,  saffered  from  acute  man- 
iagttis  of  the  brain  and  was  nnable  to  continue 
steadily  at  work  thereafter,  a  verdict  lor  fCr 
000  was  not  excessive, 

5.  Trial  «=»233(3)— lastnntlos  rsfMrlng  Jsry 
to  Htittoa  tor  date  of  plalaUira  lajsry  hsM 
Ml  error. 

In  an  action  for  Injaries  to  an  employee,  aa 
inotroetioB  to  find  for  plaintiff  If  tbe  jury  fonod 
from  the  evidence  that  on  or  about  a  certain 
date  plaintiff  was  injured,  etc.,  waa  uot  errone- 
ous, as  referring  the  Jury  to  tbe  petition  for 
the  date  of  tbe  injury  instead  of  telling  the 
jury  what  tbe  date  was,  wbere  there  wus  no 
conflict  !□  tbe  evidence  ae  to  the  date  and  ths 
jury  could  not  have  been  misled. 

6.  Trial  «s3l92  —  No  error  In  Instruction  as- 
suming undisputed  fact  that  defendant's  era- 
ployoe  was  aotlng  withio  scope  of  hii  employ- 
ment. 

In  an  action  for  Injuries  to  a  factory  rm- 
ployee,  an  instrTiction  that  If  the  jury  found 
thnt,  while  plaintiff  was  entering  upon  defend- 
ant's elevator,  the  operator  neglisontly  pulled 
or  jerked  the  gate  down  upon  plaintiff's  bead, 
waa  not  erroneooa,  as  assuming  that  the  op- 
erator was  actii^  witbin  the  scope  of  his  em- 
ployment, tbe  undisputed  evidence  showing  that 
either  tbe  man  wbo  ran  the  elevator  or  the  last 
man  on  It  pulled  the  gate  down,  and  that  the 
operator  named  waa  the  one  who  was  running 
the  elevator  at  tbe  tfane  of  the  injury. 

7.  Negllgenoe  «=»I39(I)  —  Instruetlon  deflslsg 
"ordinary  oars"  held  eorreet 

An  inatroctjoD  that  "negUgence"  means  the 
failure  to  exerdae  ordinary  care,  and  "ordl- 


«B»ror  other  oaoea  sea  same  topic  and  KBT-NUUBBB  la  aU  iE«-NaaUMC«a  Dlgarta  aad  latass 
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nary  car©"  means  such  care  as  ordiQarily  car©- 
fol  and  pradent  persons  uaually  exercise  under 
the  same  or  similar  circnmstaBces  shown  by  the 
evidence  In  this  case,  is  not  erroneous  for  fail- 
ure to  insert  between  the  words  "drcamstanc- 
M*'  and  "shown"  the  words  "as  those,"  and  the 
crMdam  that  the  Jury  might  construe  the 
phrase  "shown  by  the  arldenee  In  thla  case" 
to  mean  such  care  as  an  ordinarily  careful*  per- 
son usually  exerdaeg,  la  hypercritical,  and  with- 
out merit. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Allen  0.  Southran.  Judge. 
**Not  to  be  officially  published." 

Action  by  Oliver  Buehler,  by  hla  next 
friend,  Mary  Bnehler,  against  Waggener 
Paint  ft  Glass  Company.  Verdict  and  Judg- 
ment for  plaintiff,  and  from  the  action  of  the 
trial  court  in  sustaining  defendant's  motion 
tor  a  new  trial,  plaintiff  appeals.  Judgment 
reversed,  and  cause  remanded,  with  InjBtruc- 
tloiu  to  reinstate  verdict 

McCanles,  Kennard  ft  Trusty  and  Bl  H. 
.  Gamble,  all  of  Kansas  Clly,  for  appellant 

J.  a  Rosenberger  and  BoUln  B.  Talbert. 
both  ot  Kansas  City,  and  Warren  L.  Wblte, 
of  Springfield,  fw  respondent 

BIiAND.  J.  This  la  an  action  for  damages 
for  personal  injuries.  Plaintiff  recovered  a 
▼erdlct  and  Judgment  In  the  snm  of  $5,000, 
bot  the  trial  coart  sustained  defendant's  mo- 
tion for  a  new  trial,  on  the  gronnd  that  the 
court  erred  in  giving  instmcttuDS,  and  plain- 
tiff has  appealed. 

The  facta  show  that  on  April  4, 1919,  plain- 
tiff, a  boy  17  years  of  age,  was  in  the  em- 
idoy  of  defendant  as  a  helper  in  the  art 
^BSB  department  on  the  fourth  floor  of  its 
plant  in  Kansas  City,  Mo.  About  quitting 
time  on  that  day,  plaintiff  and  three  other 
.men  entered  the  elevator  at  the  fourth  Qoot, 
to  descend  to  the  street.  The  opening  Into 
the  elevator  shaft  was  guarded  by  a  gate  6 
feet  wide.  This  gate  was  constructed  of 
tbree  pine  boards,  nmnlng  crosswise.  These 
boards  were  about  an  Inch  In  thickness  and 
2%  or  3  inches  In  width,  and  were  held  to- 
gether and  braced  by  dther  pieces  of  sim- 
ilar boards.  The  gate  worked  up  and  down, 
and  was  supported  by  a  counterweight  con- 
nected to  the  gate  by  a  rope  which  passed 
over  two  pnll^.  The  gate  was  raised  to  a 
hfll^t  of  abont  6%  or  7  feet  and  aa  plaintiff 
walked  under  It  the  operator  of  the  levator 
took  hold  of  the  gate,  and  pulled  It  down, 
striking  plaintiff  on  the  top  of  bis  head. 
Plaintiff  would  have  been  knocked  down  if  he 
had  not  grabbed  hold  of  the  latUcework.  He 
staggered,  holding  to  the  latticework,  until 
he  reached  the  first  floor.  He  was  dazed,  and 
stumbled  against  the  gate  when  he  was  lear- 
ing  the  elevator  at  the  first  floor.  He  lived 
abont  four  blocks  distant,  and  walked  home. 
He  was  suffering  greatlj  and  Uit  like  "ho 


wanted  to  pitch  over  frontwards.**  *^  was 
Just  the  same  as  a  dmnken  man.** 

Whoi  plaintiff  reached  home  he  aat.  down 
in  a  chair  for  a  short  time,  and  th^  wemt  to 
bed  oa  a  couch.  This  vras  about  5  or  6:30 
that  afternoon.  He  did  not  eat  any  suppv 
that  night  His  mother  bathed  his  head,  and 
gave  him  some  tablets  to  Qulet  him.  He 
did  not  undress  that  night  His  head  was 
hurting  him  where  he  had  been  stmdc  ;  there 
was  a  swelling  at  that  point  about  Ow  sfse 
of  a  hen's  egg.  The  next  morning,  which 
was  Saturday,  he  did  not  eat  very  mach 
breakfast  but  went  back  to  wwk  and  work- 
ed until  noon,  the  regular  quitting  time.  He 
worked,  but  he  was  "In  misery  all  the  time." 
The  foreman  asked  him  what  was  the  matter, 
and  he  replied  "I  feel  kind  of  dazed  like." 
He  did  not  tell  the  foreman  what  had  hap- 
pened the  day  before.  He  went  home,  had 
his  dlnnw,  and  wont  to  bed,  but  got  up  abont 
9  o'clock  that  evening.  He  was  suffering 
from  his  head,  and  oonld  not  sle^  Thia 
kept  him  up  all  night.  He  stayed  in  bed  the 
next  day  (Sunday),  and  Sunday  nlgbt  his 
mother  gave  him  some  medicine  and  pat  cold 
rags  on  his  head,  but  he  was  not  relieved. 
On  Sunday  or  Monday,  Dr.  Davis  was  called. 
The  doctor  came  on  two  different  days. 
Plaintiff  remained  home  Monday  and  Tues- 
day, in  bed  most  of  the  time,  not  able  to 
sleep,  and  suffering  from  his  head,  back  of 
bis  neck,  and  his  eyes.  The  back  of  his  neck 
was  numb  and  stiff,  and  he  could  not  more  It 

The  following  Wednesday  he  went  badt 
to  work,  and  worked  until  Saturday,  "some- 
time toward  noon,"  when  he  quit  on  aeooont 
of  hla  head,  from  which  be  was  safferlag  an 
the  time.  He  told  his  foreman  the  reasn 
for  his  quitting.  He  rraialned  at  home  about 
four  weeks,  and  then  went  to  work  for  the 
American  Railway  Express  Company  aa  a 
freight  handler.  He  worked  at  this  four  or 
five  weeks,  whw  he  quit  "on  accmint  of  my 
head."  "I  got  worse."  He  earned  912  pw 
week  while  working  for  the  defendant,  uid 
went  to  work  for  the  express  company  at  990 
per  month,  and  was  raised  to  $90  per  monOt 
shortly  after  he  went  there.  He  suffered 
from  bis  back,  head,  eyes,  and  his  hearing. 
At  the  time  of  the  trial,  which  was  <m  Jan- 
uary 19,  1920*  he  was  still  snffferlng  from  hla 
eyes,  head,  and  the  back  of  his  ne^  HU 
eyes  pained  him  and  "he  has  some  kind  of  a 
blur  before  me."  The  back  of  bis  nedc  was 
"kind  of  stiff."  Since  bis  Injury  he  goes  to 
bed  abont  9  (^c3o^,  and  lies  In  bed  an  bonr 
or  an  hour  and  a  half  before  he  can  get  to 
sleep,  then  be  will  sleep  until  abont  12 
o'clock,  when  he  wlU  get  up  on  account  of  his 
head,  and  not  being  abto  to  ale^  any  longer. 
Before  his  injury  he  was  a  bright  active 
boy,  and  played  baseball,  baAetbaU,  and 
football,  and  was  interested  in  sports  of  Oils 
kind,  but  slnoe  his  Injury  he  does  not  en- 
gage In  any  BOth  sports,  fMdng  aa  thou^ 
he  did  not  want  to  do  anytJilnfr  Before  his 
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Injury  he  was  a  good-natored  boy.  but  since 
he  has  become  morose,  nervoas,  and  Irritable; 
his  memory  Is  Impaired,  and  be  hesitates  be- 
fore attempting  to  expreea  himself,  and  has 


of  the  brain;  that  plaintiff  had  dimness  of 
vision,  pain  In  the  head,  nervousness,  and  a 
fear  of  Ms  physician,  wanting  to  know  if  he 
had  to  be  oi)erated  npon;  that  his  reflexes 


some  stt^page  ln  his  gpeedi;  he  Is  restless,  were  paralyzed,  Indicating  a  disease  of  the 


and  cries  oat  ta  his  sleep,  aad  has  <Us^ 
spells. 

While  he  was  working  for  the  American 
Railway  Sixpress  Gompaay,  he  laid  off  two 
weeks  at  one  time,  and  fonr  or  five  nights  at 
another.  He  worked  on  the  night  shift  on 
account  of  his  head.  He  coald  stand  night 
work  better  than  he  conld  day  work.  He 
oonld  sleep  better  dnrlng  the  day  than  at 
night.  In  Septonber  plaintiff  worked  tor  the 
Forrester-Nace  Box  Company,  and  worked 
there  for  a  week  or  two,  earning  f  18  to  f20 
per  week,  when  he  qnlt  and  went  to  BIdo- 
rado,  Kan.,  tor  a  vacation  and  rest,  on  ac* 
eonnt  of  his  nervousness  and  the  condition 
of  hie  health.  When  he  returned  be  went  to 
work  for  the  Marcos  Booflng  Company, 
where  he  worked  fonr  or  five  weeks,  earning 
918  per  week  for  two  weeks,  after  which  he 
was  paid  921  per  week.  Be  qalt  working  for 
flie  Karens  Booflng  Company  voluntarily, 
and  remained  from  work  tmtll  the  6Ui  day 
of  Decemh«,  when  he  went  back  to  the 
.AfflCTlcan  Bailway  Express  Compai^r,  and 
worked  until  the  29th  day  of  Deconber.  He 
had  not  worked  since. 

Plaintiff's  mother  testifled  that,  <n  the 
nlgbt  of  the  Injury,  she  looked  at  plaintiff's 
head,  and  saw  it  had  a  ridge  across  It;  that 
he  remained  in  bed  all  night,  bnt  was  rest- 
less, groaning,  complaining  and  conld  not 
sleep;  that  he  stayed  in  bed  from  noon  the 
next  day  nntll  Toesday  at  Q  o'clock;  that  he 
stayed  in  bed  **IonngIng  aronnd."  He  com- 
plained of  bis  head,  ba<ft,  and  eyes  bothering 
him;  he  complained  from  the  following 
Wednesday  nntll  Saturday,  when  he  came 
b<nne  about  11  o'clock  and  said  that  he  had 
quit  his  job  because  he  could  not  work.  She 
testified  that  at  the  time  of  the  trial  plaintiff 
was  very  nervons,  had  spells,  and  she  had  to 
give  him  medicine  to  quiet  bim;  that  he 
sleeps  very  little,  wlU  drees  and  come  down 
stairs  sometimes  in  the  middle  of  the  nl^t, 
at  which  times  he  would  be  very  nervous. 
She  testified  tKiat  for  10  years  before  his  in- 
jury he  did  not  have  headaches;  that  now 
he  has  dizzy  spells,  and  would  get  up  In  the 
morning  and  hold  his  head,  saying,  *1  am 
dizigr.** 

Plaintiff's  father  testifled  as  to  tbe  dlffer- 
eoce  In  plaintiff's  natnre,  disposition,  and 
habits  since  his  Injury;  that  he  is  very  hlgh- 
tempered  Mnce  tiie  Injury,  and  "gets  up  and 
down  at  night;*'  tiiat  "be  gets  to  holtertng, 
and  one  thing  or  anotiier;  **  that  he  was  not 
this  way  before  he  was  injured. 

Dr.  MtfiaiigliUB,  on  behalf  of  plaintiff,  tea* 
tilled  that  about  eight  weeks  before  tbe  trial 
he  examined  plaintiff,  and  ascertained  the 
natnre  of  Us  complaint ;  that  he  fbund  that 
plaintiff  was  a  offering  from  acuta  mcsdngltls 


brain;  that  plaintiff  bad  unsteadiness  of 
gait.  Indicating  cerebral  Irritation;  that  a 
lesion  and  concussion  of  the  brain  can  be 
caused  from  a  blow  on  the  head;  that  there 
la  an  alteration  of  the  brain  structure  in 
concussion,  and  often  there  Is  a  rupture  of 
some  minor  blood  vessel  of  the  brain,  causing 
a  congestion  of  die  brain;  It  might  be  one 
or  many,  and  Involving  tbe  whole  brain  or 
a  portion  of  It  He  testified  that  plaintiff 
had  high  blood  pressure  and  rai^d  pulse, 
which  was  an  unusual  and  abnormal  condi- 
tion for  a  boy  of  his  age;  that  high  blood 
pressure  and  a  rapid  pulse  were  often  indica- 
tive of  a  nervons  condition,  due  to  some  in* 
jury,  or,  at  least,  to  some  lesion;  that  an 
Injury  to  tiie  brain  of  the  kind  described 
would  render  a  boy's  disposition  morose,  and 
cause  him  to  lose  his  boyish  ambition  to 
play;  that.  If  there  Is  an  inflammatory  con- 
dition present.  It  causes  unnatural  depres- 
sion, anger,  and  Irritability;  tiiat  such  con- 
dition of  the  brain  aCTects  the  eyes  by  pres- 
snre,  and  produces  partial  paralysis  of  the 
optic  nerve;  that  it  affects  tbe  patient's  abil- 
ity to  walk  steadily;  that  it  causes  head- 
aches and  aphasia,  the  latter  being  loss  of 
memory  and  inability  to  articulate;  that  he 
found  plaintiff  suffolng  from  an  impaired 
memory  and  Inability  to  use  the  tongue ;  that 
the  condition  in  which  he  found  plaintUTs 
brain  was,  in  his  opinion,  permanent  in  char- 
acter; that  the  trend  of  such  an  Injury  Is 
toward  becoming  chronic,  or  to  grow  worse. 
Hie  doctor  gave  It  as  his  opinion  that  the 
condition  in  whlcii  be  found  plaintiff  conld 
have  been  brought  about  "while  the  boy  was 
standing  upright,  by  having  a  heavy  object 
bronghf  down  on  his  head." 

On  oves-examinatlon.  Dr.  McCiaughlln  te^ 
tifled  tiiat  plaintiff  suffered  from  acute  men- 
ingitis at  tbe  time  he  examined  him,  and 
that  this  condition  could  terminate  in  chron- 
ic moilngltis.  On  redirect  examination  he 
testifled  that  the  high  blood  pressure,  the 
test  of  the  refleces,  the  examination  of  plain- 
tUTs Ace  and  eyes,  and  seeing  him  stagger, 
were  all  obje^ive  symptoms,  as  distinguish- 
ed from  subjective;  that  plaintiff  bad  no 
ilndlcatiMi  of  a  -  siypblUtle  otmdltion.  He 
testifled  that  statistics  show  that  sometimes 
a  very  At&it  trauma  may  produce  such  an 
injury  as  that  from  vihitSi  plaintiff  suffered. 
On  recross-examlnatlcm  he  was  asked,  If 
a  young  man  bad  suffered  an  Injury  such  as 
the  doctor's  examination  showed,  what 
would  have  been  the  Immediate  symptoms 
after  rec^ving  tbe  injury.  He  answered, 
"Ahock,  possibly  not  nnconsdoosness,  but 
In  a  semi-conscious  condition,  dlEsineas,  in- 
ability to  CMitrol  himself,  partial  relaxatkm 
of  the  muscles,  unsteadiness,  rapidity  of  the 
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heart,  slctoiesa  at  tbe  stimntch,  etc.;**  that 
tbere  might  not  form  immedlatelr  a  blood 
dot,  but  then  would  be  a  rapture  of  a  blood 
Tessd  In  tiie  head;  that  a  man  wontd  be 
Immediately  dazed  and  stunned;  that  "be 
would  not  probably  be  unconscious,  but  he 
would  be  sick,  In  a  state  of  shock,  and  al- 
most In  a  state  of  collapse; "  that  he  might 
be  able  to  speak  and  answer  questions  with 
seeming  intelligence,  but  be  would  not  an- 
•wer  them  as  he  would  were  he  in  a  normal 
condition.  He  tesrtltled  that  meningitis  could 
pass  from  the  acute  to  the  chronic  stage  in 
six  or  eight  weeks,  and  not  that  it  woold, 
as  defendant  contends  he  testlfled, 

Dr.  Davis,  on  behalf  of  defendant,  testlfled 
that  he  was  called  to  attend  plaintiff  after 
his  injury,  and  found  a  lump  on  hia  bead; 
that  there  was  no  external  evidence  of  frac- 
ture; that  he  did  not  prescribe  any  medl- 
doe  except  a  cathartic,  and  told  the  boy's 
motber  to  put  him  to  bed  and  keep  him 
quiet ;  that  he  suggested  to  plalntLff's  moth- 
er that  there  was  a  possibility  of  a  blood 
clot  having  formed  as  the  result  of  plain- 
tiff's injury,  that  a  blow  on  the  bead  Is  liable 
to  rupture  tbe  small  blood  vessels,  and  cause 
such  a  dot;  that  neurasthenia,  aphasia,  and 
hysteria  are  symptoms  of  a  head  injury; 
that  there  had  been  instances  known  to  the 
medical  profession  where  a  man  received  a 
blow  on  the  bead  that  at  tbe  time  seemed  In- 
significant, but  grew  Into  a  serious  Injury, 
and  had  become  permanent.  Tbe  doctor  tes- 
tified that  he  made  no  examination  of  plaln- 
tUf:  that  nothing  was  told  him  at  tbe  time 
to  suggest  a  serlons  injury,  and  that  he  did 
not  see  plaintiff  afterwards;  that  at  the 
time  of  his  seeing  plaintiff  he  did  not  think 
the  injury  plaintiff  had  received  would  pro- 
duce the  results  complained  of;  that,  in  the 
absence  of  any  other  cause  for  plaintiff's 
condition  than  the  blow  he  received  on  tbe 
head,  he  would  say  that  the  things  plaintiff 
suffered  from  could  have  been  caused  by 
mch  a  blow.  He  further  testlfled  that  the 
usual  symptoms  of  a  blood  dot  forming  after 
an  Injury  were  paralysis  and  uncoosclous- 
ness ;  that  usually  It  would  reqnire  a  blow 
sufficient  to  render  the  patl^t  unconscious 
at  tbe  time  he  received  it  to  cause  an  after  ef- 
fect of  neurasthenia,  aphasia,  insomnia,  and 
the  things  complained  of  by  plaintiff;  that 
it  Is  not  usual  that  an  Injury  such  as  plain- 
tiff received  would  result  in-  plaintiff's  con- 
dition; that  sometimes  this  condition  could 
result  from  receiving  a  blow  that  did  not 
render  the  patient  ouconadons,  but  that  such 
cases  were  rare. 

II]  Defendant  complains  that  the  court 
erred  In  giving  plalntlfTs  Instructim  Ho.  3, 
which  told  the  jury  that  If  they  found  plain- 
tiff was  injured,  and  as  a  result  thereof  his 
earning  capacity  or  earning  iiower  would  be 
Impaired  or  diminished  after  he  reached  the 
age  of  21  years,  that  they  would  allow  him 
sudi  sum  In  daraaces  as  they  should  believe 


and  And  would  be  a  leaatmable  and  fair 
compensation  for  any  such  Impalrmoit  of  his 
earning  capadty.  It  is  insisted  that  there 
is  no  evidence  of  any  Impairment  of  plaln- 
tllTs  earning  capadty,  eitber- present  or  fa- 
tore,  aDd  certaioly  no  evideaoe  to  base  tbe 
submission  of  ImtMlrment  of  earning  capaci- 
ty toT  three  years  In  the  future*  plaintiff 
being  approximately  18  years  of  age  at  tbe 
time  of  the  trial.  This  complaint  is  based 
on  the  contention  that  plaintiff  had  lost  no 
earnings,  but  that  when  he  worked  he  re- 
ceived greater  recompense  than  he  did  while 
working  for  the  defendant;  that  the  evi- 
dence falls  to  show  that  he  quit  work  at  tbe 
various  times  on  account  of  bis  Injury.  The 
evidence  expressly  shows  that  plalndff  quit 
his  employment  with  the  defendant  and  his 
employment  with  the  American  Railway  Ex- 
press Company  on  account  of  bis  Injury,  and 
substantially  shows  that  he  quit  work  at  For- 
rester-Nace  Box  Company  on  account  of  It. 
Hiere  Is  no  direct  evidence  that  he  quit  the 
other  jobs  on  account  of  his  Injury,  but 
there  is  a  plain  inference  from  the  evidence 
that  this  was  tbe  cause  of  it,  it  having  been 
apparently  assumed  at  tbe  trial  that  his  In- 
jury was  the  cause  of  his  quitting  work  at  all 
times,  although  tbe  direct  question  was  not 
asked. 

While  the  evidence  Is  conflicting,  tbere  is 
substantial  evidence,  if  believed,  and  the 
court  and  jury  believed  It,  that,  as  the  result 
of  plalntlfTs  receiving  the  blow  on  his  head, 
he  suffered  a  serious  and  permanent  Injury, 
which  has  Interfered  materially  with  his 
ability  to  work  In  the  10  mouths  that  tran- 
spired from  tbe  time  of  his  Injury  to  the 
time  of  the  trial.  He  did  not  suffer  earning 
impairment  by  being  unable  to  fully  perform 
his  duties  while  at  work  and  to  receive  full 
compensation  therefor,  but  his  earning  power 
was  reduced  by  bis  inability  to  contlnu^ 
steadily  at  work.  The  evidence  was  of  such 
a  character  that  the  Jury  might  well  say 
that  he  would  continue  to  suffer  such  inabil- 
ity during  the  rest  of  his  life,  altbou^  the 
instruction  does  not  direct  tbe  Jury  to  allow 
anything  for  permanent  injuries.  We  think 
tbere  Is  no  question  but  that  tbere  is  some 
evidence  tending  to  s*ow  Impairment  of 
plalntlCTs  earning  cafwiclty  after  he  reaches 
the  a^  of  21  years.  Oamer  v.  K.  O.  Bridge 
Co.,  194  S.  W.  82,  84,  86:  Brohammer  t. 
Lager,  194  S.  W.  1072;  Kibble  v.  Q.,  O.  &  K. 
O.  B.  B.  Co.  (Sup.)  227  S.  W.  42:  Nelson 
V.  United  Rys.  Co.,  176  Mo.  App.  423,  158  S. 
W.  446;  State  ex  rel.  v.  Beynolds,  257  Mo. 
19,  165  S.  W.  729 ;  Tbe  cases  of  Panos  v.  Car 
&  Foundry  Co.,  147  Mo.  App.  570.  126  S.  W. 
815;  Halre  v.  Schaff,  190  S.  W.  66 ;  Brown 
V.  Planing  Mill  Co..  217  S.  W.  332:  MosfS 
V.  fnusmeyer,  194  Mo.  App.  634,  1S6  S.  W. 
958;  Davidson  v.  Transit  Co.,  211  Mo.  320, 
100  8.  W.  583,  are  not  applicable  to  the 
focts  of  this  case.  If  defendant  desired  to 
have  idaintUTs  damages  on  this  score'  te< 
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■trletsd  to  nomiiial  damacei,  aasmiilas  that 
this  Is  m  cue  where  SDCh  an  lnstmctkia 
woDld  hare  been  pnq>er.  It  ahoold  have  i»- 

qDcsted  mn  fnstraction  to  that  effect.  State 
ex  rel.  t.  BeTnolds,  anpra;  Sang  y.  Bt  Lools, 
262  Mo.  454,  463,  171  S.  W.  84T;  Hoover  t. 
ay.  Go.  (SopJ  227  8.  W.  77,  m  Xnatead  of 
this,  defendant  had  slrai  an  tautmctloo 
telling  the  Jory  0iat  they  should  'Vmly  award 
him  (plaintiff)  such  aam  aa  In  your  <^lnlon 
Is  a  Atlr  and  reasonable  cMnpensatlon  for  in- 
juries which  he  snstalned." 

[2.  S]  Defendant  oontedds  that  the  verdict 
Is  against  the  weight  of  the  evidence.  The 
trial  conrt  did  not  sustain  the  motion  for  a 
sew  trial  on  ttils  ground.  Olie  trial  conrt 
having  snstalned  the  motion  for  a  new  trial* 
and  having  assigned  the  reason  therefor,  It 
necessarily  overruled  tbe  motion  as  to  the 
other  grounds  sUeged  In  the  motUm.  Oal- 
lison  V.  Bads,  211  S.  W.  710;  Thiele  v. 
Cltlsen^  By.  Co.,  140  Mo.  S19,  835,  41  S.  W. 
SOO.  The  matter  of  the  weight  of  the  evl- 
denee  la  exclusively  for  the  trial  court,  and 
it  having  refused  to  sustain  the  motion  for 
a  new  trial  for  tiiat  reason,  its  action  In  so 
doing  Is  not  reviewable  by  this  conrt  Har- 
mon v.  Irwln,  219  S.  W.  882;  Robertson  v. 
Kocbtltzky*  217  S.  W.  S43;  Abemathy  v. 
Ma.  Paa  By.  Co.,  217  S.  W.  068;  Tecry  v. 
K.  C.  Rys.  COm  228  S.  W.  886. 

[4]  The  trial  court  likewise  ruled  against 
the  defendant  In  ration  to  Its  asslgimwit  In 
ttie  motion  for  a  new  trial  that  the  verdict 
la  excessive,'  bat  defSndant  again  makes  the 
point  in  this  court  Plaintiff's  Injuries  have 
been  folly  set  forth  and  discussed,  supra, 
BO  it  is  onnecessary  for  us  to  again  go  Into 
the  matter.  Suflloe  It  to  say  that  we  are  nn- 
aMe  to  agree  that  the  vwdlct  la  eccesslve. 

[I]  It  is  Insisted  that  pUintUTs  iastmo- 
tkm  Mo.  1  Is  erroneous,  nils  instmctlon 
reads  as  follows: 

"Yoa  are  fnstmcted  tbat  if  yoo  believe  anci 
find  from  the  evidence  that  on  or  abont  the 
4th  dsT  of  April,  1919,  the  plaintiff  was  In  tbe 
emploT  of  the  defendsnt,  and  In  the  scope  of 
hia  emplorment  at  tbe  time  complained  of,  and 
Oat  he  was  entering  upon  the  elevator  on  the 
fourth  floor,  and  if  you  forther  believe  and 
find  from  the  evidence  tbat  while  the  plaintiff 
waa  entering  apM  the  elevator  at  tbe  fourth 
floor,  if  be  was  dcring  so,  and  while  plaintiff  was 
exerasinp  ordinary  care  for  bis  own  aaf^,  if 
70D  so  find  tbe  elevator  operator,  Malcolm 
Faalhner,  neglifently,  bb  negligence  is  elBewhere 
defined,  palled  or  Jerked  the  elevator  gate  down 
■poa  tba  plaintiff's  head,  and  that  the  ^alntiff 


was  thereby  Injured,  then  your  vertBct  wOl  be 
for  tba  phdntur." 

It  Is  insisted  that  the  Instruction  refers  the 
Jury  to  tbe  petition  for  the  date  of  plaintiff's 
Injury,  and  that  It  should  have  told  the  Jury 
when  tbat  date  was.  There  was  no  conflict 
in  the  evidence  as  to  the  date  on  which 
plaintiff  claims  he  was  Injured;  therefore 
the  date  could  have  been  omitted  from  the 
Instruction  entirely.  In  the  circumstances, 
of  course,  the  Jury  conid  not  have  been  mis- 
led. Defendant's  authorities  holding  that 
the  instructions  should  not  refer  the  Jury  to 
the  pleadings  for  the  Issues  in  the  case,  are 
clearly  not  In  point. 

[6]  It  Is  Insisted  that  the  instruction  Is 
further  erroneous  In  that  it  assumed  that 
Faulkner,  an  employee  of  tbe  defendant,  was 
acting  within  the  scope  of  his  employment 
when  he  pulled  tbe  elevator  gate  down  upon 
plaintiff's  head,  and  that  whether  Faulkner 
was  acting  within  the  scope  of  his  erapl<v- 
ment  was  a  disputed  fact.  We  find  no  dis- 
pute In  the  evidence  In  regard  to  this  mat- 
ter. Tbe  undisputed  evldenre  shows  that 
this  was  both  a  passenger  and  a  freight  ele- 
vator, and  eitber  the  man  who  ran  tbe  ele> 
vator  or  the  last  man  on  it  pulled  the  gate 
down.  Faulkner  was  the  man  who  was 
running  the  elevator  at  the  time.  In  addl* 
tlon  to  this,  defendant  assumed  In  Its  in- 
structlonB  that  Faulkner  was  acting  within 
the  scope  of  his  employment. 

[rj  Complaint  is  made  of  irialntlfl's  in- 
struction Ho.  2,  whidi  reads  as  follows: 

'"Negligence,*  or  *negligent1y,*  as  used  in 
these  Instructions,  means  tbe  failure  to  «er- 
dae  ordinary  care,  and  'ordinarr  care*  means 
such  care  as  ordinarily  careful  and  prudent  per- 
sons usuaily  exercise  under  tbe  same  or  rimllar 
circamstaaees  sbown  by  the  evidence  in  tUs 
case." 

It  Is  Insisted  that  the  words  "as  thom" 
should  have  been  Inserted  between  the  words 
"circumstances"  and  "shown,"  and  that  the 
instruction  is  erroneous,  as  It  might  be  con- 
strued by  the  Jury  to  mean  that  the  phrase 
shown  by  the  evidence  In  this  case"  re- 
ferred to  such  care  as  an  ordinarily  careful 
persQn  usually  exercises.  We  think  the  crit- 
icism of  this  instruction  Is  hypercritical,  and 
without  merit. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  Instructions  to  tba  trial  oourt 
to  reinstate  the  verdict 
AUooncar. 
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MAYFIELD  v.  GEORGE  0.  RICHARDSON 
MACHINERY  CO.   (No.  13712.) 

(KanUB  City  Gonrt  of  Appvda.  MluonzL 
Uar  2,  1921.   Behearivg  Denied 
May  28.  ia2L) 

(.  Evidence  ^p=>450(8)--Parol  evidence  admla- 
elble  to  elacldate  Indeflnlte  warraaty. 

Where  A  tractor  eold  was  "to  be  of  epecifl- 
cation  aa  shown  in"  a  designated  drcular,  to 
which,  amonff  the  apedfieationB  of  the  ma- 
diine,  waa  the  apedfication  ''number  of  plowa 
palled  (slow  apeed^  8-12^  and  it  waa  war- 
ranted "capable  of  doing  aa  good  work  as  aim- 
ilar  articles  of  other  manufacturera,"  held  that 
neither  the  contract  proTision  that  no  promises 
of  an  agent  as  to  a  warranty  shall  be  binding 
unless  ratified  by  the  seller  at  its  home  office 
nor  the  parol  eridence  rule  rendered  inadmis- 
sible evidence  that  the  buyer  told  defendant's 
agent  that  be  was  going  to  use  a  certain  va- 
riety of  IS-disc  plow,  and  the  acent  aaid  It 
woidd  be  alt  right,  aince  the  contract  waa  In- 
definite aa  to  the  kind  and  eixe  of  plow  stated, 
not  showing  whether  12,  14,  or  16  inch  plows 
were  meant,  or  whether  ther  were  disc  or  mold- 
board  plows;  and  under  the  evidence  it  took 
no  more  power  to  pull  an  18-disc  plow  similar 
to  that  specified  than  It  did  to  poll  one  of  nine 
14-incb  moldboard  plows,  which  was  within  the 
number  of  plows  the  drcnUr  specified  the  trac- 
tor could  poll. 

2.  Salea  4=»42^Uader  contraot  providing  for 
return  and  rescission  on  failure  of  warranty 
aa  exoluslve  remedy,  seller,  by  refusing  to 
aeoept  return,  beoemes  liable  for  the  usual 
damages  for  breach  of  warraaty. 
Where  contract  for  sale  of  a  tractor  pro- 
vided that,  on  failure  of  warranty,  the  pnrcbaa- 
er'a  only  right  would  be,  after  dne  notice,  to 
hnv«  another  tractor  or  a  return  of  the  freight 
money  and  notes  given  for  the  parchase  price, 
and  on  such  failure  of  warranty,  although  the 
purchaser  complied  with  the  conditiona  pre- 
cedent, and  did  return  the  tractor,  the  seller 
neither  gave  the  parchsser  another  in  its  stead 
nor  returned  the  money  and  notes  as  agreed, 
the  seller's  right  to  confine  the  purchaser  to 
the  contract  remedy  as  exdosive  was  lost  or 
waived,  aach  exclusive  remedy  being  conditioned 
npon  the  Beller*a  compliance  therewith;  and 
the  bnyer  waa  restored  to  the  right  to  recover 
the  canal  damagea  for  brcadi  of  warranty. 

8.  Salsa  ^426  —  An  exclusive  remedy  for 
braadi  of  warranty  must  be  olearly  expressed. 
A  provision  In  a  sale  contract  for  a  par- 
ticnlar  and  exclusive  remedy  for  breach  of 
warranty  win  not  constitute  a  llmitstion  of  the 
purchaser's  remedies  for  breadi  of  warranty 
nnleaa  aui^  an  intention  ia  clearly  expressed  by 
tba  language  and  terms  of  the  warranty. 

4.  Salea  «=9442(I6)— Purohaaer  on  breaoh  of 
warranty  held  entitled  to  reoovar  not  only 
freight  money,  but  also  amount  ha  waa  com* 
nailed  to  piqr  on  notea  given  for  the  goods. 
Where  warranty  of  tractor  aold  waa  bror 
ken  in  that  the  tractor  was  vrortlileBs,  the  por- 
diaser  was  entiUed  to  recover  not  on)^  the  dam- 
agea  snatalned  on  account  of  the  breadi  of  war- 


ranty itsdf,  bat  also  the  damagea  arising  from 
the  seller's  violation  of  its  agreement  to  rt- 
turn  his  money  and  notea,  which  would  iodade 
not  only  freight  money  paid  by  him,  but  also 
the  amount  he  waa  finally  compelled  to  pay  to 
get  rid  of  the  notes  after  litigation  thereon. 

5.  Salea  ^»442(6,7)— Oa  braaoh  at  wama^ 
of  tractor,  expsnso  In  andeavorlag  to  Mka 
nacblae  work  held  reooverabla. 

On  sale  of  a  tractor  warranted  to  be  weD 
made,  and  to  work  aa  well  as  others  of  similir 
character,  the  purdiaaer,  on  breach  of  the  vir-  i 
ranty,  waa  entitled  to  recover  the  expense  he  | 
had  been  put  to  in  endeavorhv  to  make  the  , 
machine  work.  I 

6.  Salea  «s>442(5)— On  braaoh  of  warranty  af  i 
tractor,  purchaser  entitled  to  rocovar  lais  ef 
season's  use  of  land.  , 

Where  a  tractor  proved  worthlesa,  the  par- 
chaser  was  entitled  to  recover  the  loan  of  rent- 
al value  of  cme  aeaaon'a  nae  of  tba  land  be 
was  to  plow,  the  machine  haiing  b«en  sold  for 
plowing  purposes  and  warranted  to  pull  a  cer- 
tain number  of  plows. 

7.  Damages  ^=>22  —  Damagea  for  braaoh  af  ' 
oon^ct  should  oompensate  for  aotaal  last 
naturally  and  proximately  resulting. 

The  general  role  of  damagea  for  breach  of 
contract  is  that  the  compensation  Aonid  be 
eiinal  to  the  Injury,  subject  to  the  condition 
that  the  damages  be  confined  to  those  naturally 
and  proximately  resulting  from  the  breach,  and 
be  not  uncertain  or  speculative,  nor  ootaide  the 
contemplation  of  the  partiea. 

8.  Appeal  aid  arror  ^1170(7)  —  AtoNalsi 
of  avldenea  held  not  raverdMa  armr  In  visv 
of  vardlot  which  ooaM  be  oorraetad  by  raaltB* 

tur. 

It  evidence  of  expense  Incnrred  in  buyerVi 
attempt  to  make  machine  work,  and  the  rental 
valne  of  land,  the  use  of  which  he  lost,  won  er- 
roneously admitted,  the  Jadgment  need  not  be 
aet  asMe  under  Bev.  St  1&19,  |  1513.  where 
verdict  was  only  small  amount  more  than  tt 
should  have  been,  and  could  be  corrected  by 
remittitur. 

g.  Sales  ^437(2)— Interest  aot  allowable  en 
buyer's  recovery  for  seller's  breach  antesi 
asked  In  pleadings. 
Interest  cannot  be  allowed  buyer  on  re- 
covery for  seller's  breach  of  contract  and  d 
warranty  where  not  asked  in  the  pleadings. 

10.  Appeal  and  error  «ss9l  140(2)— Exoasshm 
recovery  remediable  by  remittitur. 

Excessive  verdict  is  remediable  by  requir- 
ing a  remittitur  of  an  amount  in  exceaa  of  the 
recoverable  itema. 

Amieal  tnoi  tSrcolt  Oonii^  Buchanan 
C!ounty;  Tbos.  B.  Allen,  Judge. 

Action  by  William  A.  Mayfleld  against  the 
George  O.  Richardson  Machinery  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Ryan  &  Zwick,  of  St  Joseph,  and  EHlis, 
Cook  &  Dietrich,  of  Kansas  01^,  tot  appel- 
lant. 
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Oolver,  FUUip  ft  Toorbees,  <MC  St  Jotcg^ 
for  ravanctent 

TRIMBLB,  P.  J.  This  is  an  action  for 
damages  for  various  breadies  of  a  written 
contract  govemlns  the  pnrcbase  and  sale  of  a 
30  borae  power  farm  tractor.  Plaintiff,  at 
the  time  of  the  purchase  and  the  execution 
of  said  contract,  and  the  allied  breaches 
thereof,  resided  In  OklabcHna.  Defendant  Is 
a  Mlsaonri  corporatlfHit  with  its  principal 
office  at  St  Joseph. 

The  contract  called  for  the  pnrchase  of  the 
tractor,  aforesaid,  "tractor  to  be  of  spedflca- 
tion  aa  shown  In  circular  M-2~14,*'  and  the 
danse  containing  the  warranty  and  other 
asreements  and  conditions  now  In  question 
ia  oa  fOUom: 

"The  artfdes  specified  •  •  •  are  warrant- 
ed *  *  *  to  be  of  good  material,  well  made, 
and  witti  proper  management,  capable  of  doing 
as  good  work  aa  similar  artides  ol  other  man- 
nfactarera.  If  said  macbisery,  or  any  part 
thereof,  ahall  faO  to  fill  thii  warranty,  written 
notice  by  registered  letter  aball  be  given  to 
said  corporation,  St.  Joseph,  Miasoari,  and  -to 
the  party  tbtoogb  whoim  the  machinery  was 
purchased,  stating  wherein  it  fails  to  fill  the 
warranty,  snd  time,  opportunity  and  friendly  as- 
^stance  give  to  reach  the  machinery  and  rem- 
edy any  defects.  If  the  defective  machinery 
cannot  be  made  to  fill  the  warranty,  it  shall  be 
returned  by  the  purchaser  to  the  place  where  re- 
ceived and  another  famished  oa  the  same  terms 
of  warranty,  or  money  and  notes  to  the  amonnt 
represented,  by  the  defective  macbinny  shall 
be  returned,  and  no  fnrthw  daim  be  made  on 
said  corporation." 

The  drcular  M-2-14  was  given  to  plaintiff 
at  tbe  time  contract  was  made;  and  among 
tbe  many  spedflcations  of  the  machine  there- 
in ctmtained,  was  tbe  following:  "Momber  of 
plows  pulled  (slow  speed)  8-12." 

The  plaintiff  agreed  to  pay  the  freight 
from  fiictory  to  tbe  pc^t  where  plaintiff  was 
to  receive  it,  and  receive  credit  therefor 
on  the  price,  and  to  execute  notes  ac^r^t- 
Ing  92,600  for  the  pnrchase  price,  as  follows: 
One  note  for  $83&,  dne  September  1,  1914; 
one  for  $S35,  due  September  1,  1916;  and 
one  for  fS30,  due  September  1,  1816.  Said 
notes  were  made  payable  at  tbe  Capron 
State  Bank,  Capnm,  OkL,  and  they  pro- 
vided for  interest  at  7  per  cent,  per  annnm 
if  paid  on  or  before  maturity,  and  9  per 
cent,  per  annum  from  date  tf  not  so  paid. 
There  was  also  a  iM'ovlslon  for  the  payment 
of  attorney's  fees  in  case  the  notes  were 
placed  in  the  bands  of  an  attorney  for  col- 
lection. The  notes  were  executed  at  Capron, 
OkU  before  tbe  machine  was  sbipped. 

Tbe  contract  and  notes,  were  executed  and 
delivered,  and  tbe  tractor  was  shipped  by 
defendant  to  i^alntlff  at  Oapnm,  OkL.  on 
June  4,  1814.  Plaintiff  took  tbe  tractor  out 
to  his  farm,  but  the  tractor  was  unsatis- 
factory, and  worthless,  not  being  of  good 


'  material  cr  wdl  made,  nor  would  It  do  the 
wOTk  aootndlog  to  the  rating  and  terms  <tf  tbe 
ctmtract  Plaintiff  promptly  notified  defend- 
ant by  restored  letter,  and  defendant  made 
two  attempts  to  remedy  the  tractor's  defects, 
but  without  soccees.  Thereupon  plaintiff 
returned  tbe  tractor  to  the  place  where  he 
had  received  It,  notified  the  defendant  by 
r^stered  letter,  and  demanded  the  return 
of  his  notes  and  tbe  freight  be  bad  paid.' 
which  It  is  cfHiceded  was  $14a  The  defend- 
ant, however,  refused  to  take  tbe  tractor 
back,  declined  to  replace  tbe  defective  ma- 
chine with  another,  and  alao  refused  plaintiff 
bis  notes  and  mon«y. 

At  some  time  before  the  maturity  of  tbe 
notes,  but  whether  before  or  after  tbe  re- 
jection of  the  tractor  does  not  appear,  tbe 
defendant  negotiated  the  notes  to  the  Unioa 
National  Bank  of  UasBllim.  Ohla  After 
their  maturity,  said  bank  brought  suit  on 
th^,  the  first  thing  plaintiff  knowing  of 
said  bank  having  the  notes  being  when  be 
was  sued.  Believing  and  beiog  advis^ 
that,  under  the  law  as  it  then  stood  In 
Oklahoma,  tbe  notes  were  nonn^otlabte, 
and  that  he  had  a  good  defense  to  them  on 
account  of  the  equities  betwe«i  him  and  the 
payee,  plaintiff  resisted  payment  under  the 
authority  of  Band(dph  v.  Hudson,  12  OkL  610. 
74  Pac.  848.  The  trial  court  mrtield  plaintiff's 
contention, as  to  tbe  nonn^tlabUlty  of  said 
notes ;  and  upon  appeal,  tbe  Supreme  Court 
of  Oklabonia,  In  Dnlon  National  Bank  v. 
Hayfleld,  169  Pac.  626.  affirmed  the  Judg- 
ment HowevOT,  later,  tbe  Supreme  Court 
of  Oklahoma  reversed  the  Judgment  and 
held  that  tbe  notes  were  negotiable.  Union 
National  Bank  v.  Hayfleld,  174  Pac.  l<m, 

A.  L.  B.  136.  Tbe  Union  National  Bank 
being  holder  for  value,  and  without  notice, 
was  not  affected  by  any  equities  between  tbe 
maker  and  payee,  so  plaintiff  herein  was 
compelled  to  pay  said  notes,  which  he  did 
on  October  18.  1818,  with  IntraeBt  at  9  per 
cent,  making  the  total  payment  amount  to 
$3,T00.  Thereafter,  <hi  November  30,  1918, 
plaintiff  brought  this  suit  for  the  breaches 
aforesaid.  The  case  was  tried  on  May  13, 
1919. 

The  damages  claimed  and  sought  to  be 
recovered  by  plaintiff  was  tbe  amount  he 
was  compelled  to  pay  on  said  notes  plus  the 
freight  he  had  paid,  and  also  ttie  damages 
he  bad  sustained  by  way  of  expense  In 
trying  to  operate  said  tractor,  and  flie  loss 
of  tbe  rental  valne  ($2  per  acr^  of  one  sea- 
son's use  of  the  land  which  tbe  seller  knew 
plaintiff  was  Intending  to  plow  with  said 
tractor  and  sow  In  wheat  Over  tbe  objec- 
tions of  defendant,  the  trial  court  admitted 
evidence  as  to  these  items,  and,  under  to- 
structlonB^  authorized  the  Jury  to  return  a 
verdict  in  favor  of  plaintiff  for  the  amount 
he  was  finally  compelled  to  pay  on  said  notei^ 
as  well  as  for  the  expenses  he  had  incurred 
in  tiTlng  to  opente  tbe  tractw  and  £or  Oke 
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rental  value  of  tbe  land  for  the  season,  the 
use  of  which  he  lost  by  reason  of  the  failure 
of  the  tractor  to  do  the  work  It  was  war- 
ranted to  do.  The  Jnry  returned  a  verdict 
In  plaintiff's  favor  for  $8,807.75,  and  de- 
fendant has  appealed. 

No  complaint  la  made  as  to  the  sufficiency 
of  the  evidence  to  establish  the  jury's  find- 
ing that  the  tractor  was  worthless,  and  not 
In  accordance  with  the  contract  and  war- 
ranty. The  record  contains  ample  evidence 
that  the  flywheel  was  smaller  than  tbe  one 
designed  for  It,  that  the  crank  shaft  was  too 
short,  and  had  been  pieced  or  lengthened 
out,  that  the  "compression"  was  bad,  that 
little  power  could  be  developed,  that  the  fly- 
wheel was  "wobbly"  on  its  shaft,  and  that 
the  tractor  would  not  do  the  work  accord- 
ing to  the  terms  of  the  contract.  In  other 
words,  there  was  ample  evidence  that  the 
madilne  was  not  "well  made  and,  with 
proper  management,  capable  of  doing  as  good 
work  as  similar  articles  of  other  manu- 
facturers," and  the  evidence  amply  tends  to 
show  that  the  tractor  was  worthless. 

[1]  Defendant's  first  complaint  is  that  cer- 
tain evidence  was  Impropeiily  admitted.  This 
evidence  was  that.  In  plaintiffs  locality, 
when  a  tractor  was  used,  disc  plows  were 
ordinarily  used;  that  It  took  less  power  to 
pull  disc  plows  than  It  did  moldboard  plows; 
that  two  8-inch  disc  plows  wouldn't  pull  any 
harder  than  one  14-Inch  moldboard  plow ; 
that  the  power  required  to  pull  a  plow  of 
18  discs  would  about  equal  the  power  re- 
quired to  pull  9  plows  each  having  a  14- 
Inch  moldboard;  that  when  plaintiff  was 
considering  buying  tbe  tractor  he  told  de- 
fendant's agent  that  he  was  going  to  nse  an 
Emerson  IS-disc  plow,  and  the  agent  said  It 
would  be  all  right;  that  In  attempting  to 
plow  with  It  plaintiff  used  an  Emerson 
18-dIsc  plow,  and  could  not  develop  enough 
power  to  pull  It,  except  at  such  a  shallow 
depth  as  was  wholly  Insufllclent;  that  the 
Boll  In  which  the  tractor  was  attempted  to 
be  used  was  the  same  kind  of  land  In  that 
community  whl<^  Is  cultivated  and  sown 
In  wheat 

The  defendant's  objection  to  this  line  of 
evidence  Is  that,  the  warranty  being  ex- 
press, there  could  be  no  Implied  warranty 
of  fitness  to  do  the  purchaser's  particular 
work,  or  to  pull  a  particular  plow,  a  par- 
ticularly large  plow  of  the  purchaser's  selec- 
tion of  disc  type  rather  than  of  moldboard, 
or  to  plow  at  a  particular  depth  on  purchas- 
er's land.  The  objection  to  the  evidence  as 
to  what  plaintiff,  prior  to  the  purchase,  told 
defendant's  agent  what  work  he  proposed 
to  do  with  the  tractor,  and  the  size  of  the 
plow  he  was  going  to  use  with  it,  and  the 
agent's  reply  thereto,  further  rests  upon 
the  fact  that  tbe  contract  contains  a  provi- 
sion that  "no  promises,  whether  of  agent, 
employe^  or  attorney,  concerning  the  articles 
herelD  purchased,  the  worUng  of  or  war* 
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ranty  thereon  •  *  •  shall  blndins 
on  said  corporation  unless  made  and  raUfled 
in  writing  by  an  executive  officer  at  Its  home 
office ;"  and  also  upon  the  rule  that  all  verbal 
statements  and  representations  are  merged 
In  the  written  contract,  and,  if  not  appearing 
therein,  are  excluded  thereby.  Doubtless  the 
objection  would  be  good  as  to  either  one  or 
both  of  these  grounds  had  the  evidence  been 
Introduced  and  relied  upon  to  create  or  en- 
large the  warranty  contained  In  the  con- 
tract, but  it  was  not  offered  for  that  pur- 
pose. 

So  far  as  the  use  of  the  tractor  for 
plowing  Is  concerned,  the  warranty  Is  that 
the  machine  will  be  capable  of  doing  as 
good  work  as  similar  articles  of  other  manu- 
facturers, and,  concededly,  plowing  Is  auch 
work  as  Is  necessarily  within  the  scope  of  a 
farm  tractor.  Indeed,  the  contract,  by  specif- 
ic statement  that  the  tractor  shall  "be  of 
speciflcatton  as  shown  in  dreular  M-2-14" 
made  the  circular  a  part  of  It,  and  defend- 
ant's answer  admits  that  the  defendant  sold 
plaintiff  the  tractor  "of  the  specification  as 
shown  in  defendant's  circular  M-2~14."  Now, 
as  hereinbefore  stated,  this  circular  said 
the  number  ot  plows  that  could  be  pulled 
at  slow  speed  was  from  8  to  12.  There 
was  nothing  else  stated  as  the  size  or  kind 
of  plows  meant,  and  clearly  the  contract 
was  Indefinite  on  this  subject,  not  showing 
whether  12, 14,  or  16  Inch  plows  were  meant, 
nor  whether  they  were  disc  or  moldboard 
plows.  The  evidence  Is  that,  when  the 
tractor  in  question  was  demonstrated  to 
plaintiff  by  defendant's  agent,  the  demon- 
stration was  made  with  an  18-dIsc  Emerson 
plow;  that  plaintiff  told' defendant  that  this 
was  what  he  was  going  to  use  with  the 
tractor,  and  purchased  an  18-dlsc  Emerson 
plow  of  that  (the  Emerson)  company,  and 
the  defendant  loaded  It  Into  tbe  car  and 
sent  it  along  with  the  tractor  when  It  was 
shipped  to  plaintiff.  The  evidence  Is  fur- 
ther that,  when  the  defendant's  agents  tried 
unsuccessfully  to  make  the  plow  work,  no 
complaint  or  objection  was  made  that  the 
tractor  was  overloaded.  Under  the  evidence 
it  took  no  more  power  to  pull  an  18-dIsc 
Emerson  plow  than  It  did  to  pull  one  of 
nine  14-lnch  moldboard  plows,  wfalc^  was 
within  the  number  of  plows  the  circular 
specified  tbe  tractor  conid  pull.  The  dem- 
onstration by  tbe  agent  was  with  an  18-diso 
Emerson  plow.  The  contract  being  Indefinite 
as  to  the  kind  and  slse  of  plows  stated,  it 
was  proper  to  show  that  both  disc  and 
moldboard  plows  were  used  In  plaintiff's 
locality,  and  also  to  show  the  acts  and  con- 
duct of  the  partle?  to  the  contract  in  order 
to  throw  light  on  the  question  of  how  de- 
fendant Interpreted  the  contract  as  to  the 
matter  that  was  definite  and  obscure 
therein. 

ri]  It  Is  next  contended  that,  under  the 
contract,  In  case  of  a  failnra  of  mmatj. 
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the  onty  rli^t  of  tlie  plaintiff  purchaser 
was,  after  due  notice  of  BUdi  failure,  to 
have  anotber  tractor  or  a  retam  of  tbe 
f rei^t  moner  and  notes  given  for  the'  par> 
chase  price.  In  otber  worda;  tbe  contention 
ia  tbis  was  to  be  the  fall  extent  of  de- 
fiendant's  UabUlty  for  the  breadh  of  war- 
rantr.  and  tbe  contract  made  this  measare 
of  his  damages  therefor  exclusive.  Hence 
the  defendant  says  the  only  recovery  plain- 
tiff Is  entitled  to  have.  If  any.  Is  the  freight 
money  be  paid  (shown  to  have  been  ¥14,  and 
conceded  to  be  that  much),  and  the  value 
of  the  notes,  t.  e.,  the  amount  plaintiff  would 
have  had  to  pay  had  he  redeemed  them  at 
the  earlieet  opportunity. 

There  Is  an  almost  Innumerable  array  of 
anthorieies  stating,  in  general  terms,  the 
rule  that  parties  to  a  contract  may  stipulate 
for  a  special  remedy  in  case  of  a  breach  of 
warranty,  and  where  this  Is  done  they  are 
Unrtted  and  bound  by  tbe  remedy  thus  pro- 
vided, and  such  stipulation  furnishes  the 
basla  of  the  complainant's  rights  as  to  the 
breach  of  warranty  and  the  measure  of 
damages  for  the  breach;  but,  in  almcrat  every 
one  of  the  many  cases  we  have  examined, 
the  suit  was  either  one  wherein  tbe  pur- 
chase price  was  all  that  was  demanded  or 
defended  against,  or  where  the  ccunplaln- 
ing  pordiaser  bad  failed  to  follow  out  the 
procedure  stipulated  as  a  condition  preced- 
ent to  an  enforcement  of  the  warranty. 
Of  course,  In  such  cases,  the  question  of 
whether  the  complaining  purchaser  was  en- 
titled to  asythlng  other  than  a  release  from 
or  a  return  of  the  purchase  price  was  In  no 
wise  involved.  But  the  present  case  does 
not  fall  within  the  category  of  either  of 
tile  above  classes  of  cases.  Here,  tbe  plain- 
tiff purchaser  did  comply  with  the  conditions 
precedent,  and  did  return  the  tractor;  and 
the  defendant  neither  gave  plaintiff  another 
la  its  stead  nor  returned  the  "money  and 
notes"  It  agreed  to  do. 

The  only  case  to  which  we  have  been  cited, 
or  wliicb,  In  our  independent  investigations, 
we  have  been  able  to  find,  which  is  squarely 
la  point,  and  upholds  defendant's  contention. 
Is  Helvetia  Copper  Co.  v.  Hart-Parr  Co.,  142 
Minn.  74,  TO,  171  N.  W.  272,  274.  The  war- 
ranty in  that  case  contained  a  clause  similar 
to  the  one  herein,  providing  for  return  of 
the  article  purchased.  If  It  was  not  as  war- 
ranted, and  for  a  refnnd  of  tbe  purchase 
price,  *'and  no  further  claim  Is  to  be  made." 
Plaintiff  In  that  case  offered  to  return  the 
article,  but  tbe  company  refused  to  give 
another  or  to  refund  the  money.  Suit  was 
for  general  damages,  and  the  trial  court 
submitted  the  case  on  the  theory  that  the 
refusal  of  the  company  to  give  another  ma- 
cblne  or  to  refund  the  money  entitled  plain- 
tiff to  sue  for  all  damages  he  sustained. 
The  appelate  court  said: 

This  we  tldnk  was  error.  Ws  do  not  nnder- 
■tand  that'  a  rsfosal  to  reeslve  a  retam  of  the 


tractor  and  to  refund  the  pilee  made,  perhaps, 
in  good  faith,  and  under  a  bons  fide  claim  that 
refandment  was  not  due,  will  give  rise  to  tb« 
right  to  sue  (or  damages  for  breach  of  war- 
ranty, a  right  mHA  was  expressly  contracted 
away." 

The  court  goes  on  to  say  they  do  not  "And 
any  dedslon  directly  in  point,"  but  that — 

"The  contract  provides  the  remedy  for  its 
breach  by  defeodant  Breach  by  defendant  will 
not  give  rise  l^anoth«;  remedy."- 

It  seems  to  us  that  ttie  pnrcbaser'B  T\gbt 
to  me  for  general  dama^  for  the  breadh 
was  not  unoondltlimally  **contracted  away,", 
but  that  the  agreement  to  make  no  farther 
claim  on  Cbe  company  was  conditioned  on  tbe 
agreemmt  of  the  company  to  either  give 
anotber  madilne  or  refund  the  money.  In 
the  case  American  Foundry,  etc,  Co.  t. 
Board  of  Education,  131  Wis.  220,  226,  110 
N.  W.  403,  406,  the  court  say: 

"Upon  being  so  notified  of  the  •  •  •  fail- 
ure the  plaintiff  was  bound  by  the  eontract  to 
do  the  one  thing  or  the  other." 

The  agreement  of  tbe  company  that  it 
would  do  this  Is  the  basts  and  the  condition, 
and  the  only  consideration,  for  the  purclia^ 
er's  giving  up  his  right  to  general  damages. 
In  the  Wisconsin  Case  just  cited,  the  suit 
was  by  the  seller  for  the  balance  of  the  pur^ 
chase  price,  but  the  defendant  purchasers 
counterclalmed  for  general  damages  in  ex- 
cess of  the  amount  they  bad  paid.  The  Jury 
found  a  verdict  not  only  releasing  defendants 
from  paying  the  balance  due  on  contract,  but 
also  gave  them  a  verdict  for  the  amount  they 
had  paid,  and  for  other  damages  they  had 
sustained.  The  plaintiff  appealed,  but  the 
verdict  mu  sustained,  and  the  Judj^nt  was 
affirmed.  In24B.aL.miQ2S,ltl8 
said: 

'The  parties  to  a  sale  may,  by  an  express  pro- 
vision, limit  the  right  of  the  buyer,  in  case  of  a 
breoch  of  warranty,  to  a  return  of  tbe  goods  and 
recovery  of  the  price,  and  where  sach  Is  the  case 
the  buy^  cannot  maintain  an  action  for  dam- 
ages wilet«  he  has  tendered  a  return  and  the 
same  has  been  refused  by  the  seUer."  Cttalics 
oars.) 

In  the  same  v(dnme  of  said  work,  at  page 
253,  I  631,  it  is  said: 

"If  the  buyer  has  duly  tendered  a  return,  and 
the  seller  refuses  to  accept  the  same,  the  buyer 
may  then  resort  to  his  action  for  damages  or  dfr 
fend  against  an  action  for  the  prloak** 

[3]  Mo  doubt,  if  the  parties  to  a  contract 
agree  upon  a  particular  remedy  for  a  breadi 
of  warranty,  and  expressly  and  dearly  lib- 
tend  to  unqualifiedly  limit  tbe  remedy  of  tbe 
purchaser  to  the  one  therein  prescribed,  the 
contract  will  be  given  this  construction,  but 
Budi  contracts  do  not  constitute  a  UmltatLon 
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of  the  purchaser's  ranedles  tor  a  breadt  of 
warranty  unless  each  Intention  is  clearly  ex- 
pressed by  the  language  and  terms  of  the 
warranty.  Nave  v.  PoweU,  G2  Ind.  Appb  496, 
96  N.  E.  305.  It  Is  elemeatary  that  where 
the  form  and  wording  of  the  contract  is  the 
work  of  one  of  the  parties,  If  there  Is  any 
ambiguity  In  the  meaning  or  construction  of 
any  part  of  It,  such  will  be  resolved  against 
him  and  Id  favor  of  the  other  party ;  and  it 
Is  also  elemeiftaiy  that  court^n'lll  construe 
the  language  of  a  contract,  where  there  is 
room  for  construction,  according  to  the  In- 
tention of  the  parties,  and  tbis  Intention 
will  be  gathered  from  the  language  used  In 
a  contract  as  a  whole,  and  from  the  snr- 
rounding  facts  and  circumstances. 

Now,  the  contract  In  this  case  clearly,  It 
seems  to  us,  does  not  unconditionally  limit 
the  purchaser's  rights  to  a  return  of  the  ma- 
diine  and  the  receipt  of  another,  or  a  return 
of  the  purchase  money.  Such  limitation  fol- 
lows, and  is  coupled  with,  and  Is  necessarily 
dependent  upon,  the  agreement  of  the  com- 
pany that  it  will  do  either  one  of  the  two 
things  above  mentioned.  To  say  that  the 
purchaser  agreed  that,  at  all  evoits,  be 
would  make  no  other  claim  on  the  company. 
Is  to  read  something  Into  the  ctmtract  that  Is 
not  there.  In  Wilson  v.  Nichols.  139  Ky. 
606,  314,  97  S.  W.  18,  It  Is  held  that  con- 
tracts, such  as  in  the  case  at  bar,  do  not 
leave  the  buyer  entirely  without  remedy  If 
be  sustains  damages  by  reason  of  the  failure 
or  refusal  of  the  seller  to  comply  with  bis 
warranty  (L  e.,  giving  blm  a  good  machine 
or  returning  bla  "money  and  notes"),  alnce, 
if  the  purchaser  Is  compelled  to  and  does  re- 
turn the  machine  because  the  seller  fails  or 
refuses,  in  a  reasonable  time  after  notice^  to 
comply  with  his  warranty,  the  purchaser  has 
a  cause  of  action  against  the  seller  for  dam- 
ages resulting  to  him.  In  Allen  v.  Tomp- 
kins, 136  N.  C.  206,  211.  48  S.  E.  655,  it  la 
said  that.  If  the  seller,  upon  demand  for  a 
new  machine  in  accordance  with  the  terms 
of  his  contract,  refuses  to  comply  therewith, 
then  the  provision  as  to  remedy  no  longer 
applies,  and  the  purchaser  may  have  re- 
course to  the  ordinary  remedies  for  a  breach 
of  warranty.  In  Warder  v.  Robertson,  75 
Iowa,  68S,  S88.  89  N.  W.  005,  906)  it  is  said: 

'*Wbtn  the  breach  occurred,  and  tbey  [die 
seHen]  aeslected  to  perform  tbeir  undertaking, 
he  [the  pnrchaser]  bad  tlie  right,  independent  of 
die  contract,  to  rescind  the  sale  because  of  such 
breach  and  neglect  It  was  competent  for  the 
parties  to  make  providon  as  to  the  coarse  to  be 
pursued  in  case  of  a  failure  of  the  warranty. 
*  *  *  But  when  plaintiffs  [the  eellera]  nes- 
leeted  to  perform  the  uodortaking  on  their  part, 
the  performance  of  which  was  precedent  to  do* 
feodaut's  right  to  avail  himself  ot  the  remedy 
provided  by  the  contract,  its  remedial  provisions 
were  tibandonedt  and  he  could  avail  himself  of 
such  remedies  as  would  have  been  open  to  him  if 
that  condition  bad  never  been  embodied  in  the 
eontnct,"  dtaUcsoua.) 


It  Ib  true,  In  the  case  the  retnm  of  the 
machine  may  have  been  permissive,  rather 
tban  mandatory,  but  the  prindple  enunciated 
and  here  considered  would  seem  to  apply 
equally  to  a  case  where  the  return  was  man- 
datory on  the  purchaser.  And  it  would 
seem  that  in  a  great  many  of  the  cases  where 
It  is  said,  in  general  terms,  that  a  contract, 
anch  as  the  <me  in  the  case  at  bar,  gives  a 
purchaser  an  "CTduslve  remedy"  and  limits 
him  to  that,  the  meaning  Is  that  he  is  lim- 
ited to  the  course  to  be  pursued,  and  not 
that  he  Is  limited  to  a  mere  rescission  of  the 
contract  if  be  baa  pursued  the  course  pre- 
scribed, and  the  other  party  has  refused 
to  [>erform  on  his  part  The  porcfaaser  has 
the  rl^t  of  rescission.  Independent  of  the 
contract,  and  if  the  provision  as  to  rescis- 
slon— 1.  e.,  return  of  machine  and  receipt  of 
another,  or  get  his  money  back — ^Is  violated 
by  the  seller,  what  consideration  has  been 
given  the  purchaser  tor  snrrenderlng  hla 
right  to  pursue  bis  legal  remedy  for  all  daxsr 
ages  lawfnly  aocmlng  to  btm  bom  ttie 
breach? 

That  such  Is  the  proper  ^eet  to  be  given 
to  the  refusal  of  the  company  to  comply  with 
the  agreement  on  Its  part  Is  further  sup- 
ported by  the  fact  ^t  the  contract  nowbere 
expressly  says  the  purdiaser  Is,  at  all  ev«its 
limited  to  a  reaclaslon  of  the  contract  (which, 
of  course,  be  is,  if  bis  only  recourse  is  to 
merdy  get  his  mon^  back),  and  also  by  the 
fact  that  the  contract  ^sewhere  provides 
that  all  warranties  shall  be  void  if  the  pnr> 
chaser  does  not  comply  with  the  terms  of  the 
contract  on  his  part.  To  say  that  the  con- 
tract limits  the  purchaser's  damages  ca  ac- 
count of  a  broken  warranty  to  merely  a  re- 
turn of  the  purchase  price,  even  If  ttte  sell- 
er does  not  comply  wlUi  his  agreement  to 
give  a  new  machine  or  return  the  price,  while 
at  the  same  time  the  contract  provides  that; 
If  the  purchaser  violates  the  terms  of  the 
contract  on  bis  part,  the  seller  is  relieved  of 
its  warranty,  is  to  put  a  construction  on  the 
whole  contract  that  we  are  unwilling  to 
adopt 

The  Idea  expressed  by  tbs  court  In  the 
Helvetia  Copper  Co.  Case,  supra,  that  breach 
by  defendant  will  not  give  rise  to  another 
remedy,  may  be  proper  In  ttiat  case  In  view 
of  the  sole  ground  upon  whldi  that  suit  was 
brought,  namely,  on  a  breadi  of  the  warranty 
itself,  and  not  a  breach  of  the  agreement  to 
comply  with  the  obligation  of  the  seller  to 
give  a  new  machine  or  return  the  purchase 
price.  But  such  theory  cannot  be  applied  to 
the  case  at  bar.  since  the  petition  dedares 
on  different  breaches  of  contract,  including 
the  breach  in  relation  to  the  warranty,  as 
well  as  the  breach  of  the  agreranent  that 
the  company,  upon  failure  of  the  warranty^ 
and  notice  thereof,  and  return  of  the  prop- 
erty, would  either  i^ve  i^alntUt  a  good  ma- 
chine or  return  the  frei^t  money  and  notes. 

£4]  We  aifiw  tberaforflb  of  tbs  ^^nhm  Out 
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tlie  plaintiff  wu  entitled  to  at  least  recover 
not  only  the  damagee  be  had  sustained  on 
account  of  tbe  brea<^  of  warranty  Itself,  bat 
also  the  damages  arising  from  defendant's 
violation  of  its  agreraient  to  rrtom  bis 
"money  and  notes."  Tbis  mmld  at  least  in- 
dnde  not  only  ttie  n40  firti^t  money  ud 
the  Taloe  of  the  notes  as  of  tbe  time  be 
coold  bare  first  redeemed  thma  wlthoot  a 
contest  as  to  tbelr  validity,  but  tbe  amoimt 
be  was  finally  compelled  to  pay  in  order  to 
get  rid  of  them,  when  the  Supreme  Conrt  of 
Oklahoma  at  last  decided  tbe  notes  were  ne- 
gotiable. Tbe  plaintiff  was  not  required  to 
dedde  for  himself,  and  at  his  own  rlsb,  the 
que8tl<m  of  law  as  to  the  negotiability  of  tbe 
notes.  Had  be  done  so,  and  paid  tbe  notes 
without  mahlng  his  defense,  he  would  doubt- 
less have  been  met  httv  with  that  objection. 

If]  The  contention  of  defendant  that  plain- 
tiff Is  not  entitled  to  recover  the  expense  be 
was  at  in  endeavoring  to  make  the  machine 
work  because  the  contract  of  pnrdiase  clear- 
ly contemplates  that  the  purchaser  should 
use  tbe  machine  to  determine  whether  It 
came  up  to  tho  warranty,  proceeds  on  the 
assumption  tbat  the  pnrdiasei's  damages  are 
hmlted,  at  all  events,  to  a  return  of  the  par^ 
chase  price,  and  Ignores  the  breach  of  the 
company's  contract  that  the  machine  was 
well  made,  and  would  work  as  others  of  sim- 
ilar character,  and  that,  if  It  did  not,  they 
would  give  him  another  or  return  bis  pur- 
chase "money  and  notesL** 

[I]  The  same  is  true  as  to  the  loss  of  the 
roital  valne  (92  per  acre)  of  one  season's  use 
<tf  the  land  he  was  to  plow,  mils  was  not 


be  etxnal  to  the  Injury,  mbject  to  flie  otmdt 
tlOB  that  tbe  danuiges  be  oonflned  to  thoM 
naturally  and  proximately  resulting  from 
tbe  breadi,  and  be  not  uncertain  or  specola- 
tlve,  nor  outside  the  cmitemplatlon  of  the 
parties.  MlnneapoUa  Threshing  Machine  Co. 
T.  Bradford,  227  S.  W.  62& 

{8-10}  Sven  If  the  plaintiff  were  not  en- 
tlUed  to  recover  the  ei^ense  Incurred  In  the 
unavailing  attempt  to  make  the  madilne 
work,  nor  the  loss  of  the  f2  per  acre  rental 
TtHoB  of  tbe  land  be  loot  the  use  ot  still  tbU 
would  not  neoeaaarUy  call  for  a  reversal  of 
the  case.  Tbe  9140  freight  expense  is  con- 
cededly  correct  and  recoverable.  The  amount 
plaintiff  was  con^tflled  to  pay  on  the  notes 
October  18, 1918,  wai  a  little  over  98,700,  and 
this,  with  tbe  freight  blU  of  n40.  would  ag- 
gregate ^J840.  l%e  verdict,  being  for  $3,- 
897.75,  Is  only  ^.76  more  than  the  amount 
plaintiff  was  actually  compelled  to  pay  out 
In  cash  on  the  fr^^t  and  notes  themselves, 
to  say  nothing  of  any  ottior  Item  <tf  damage. 
If,  In  addition  to  the  amounts  thus  actu- 
ally paid  out  in  cash  by  i^alntlff  on  these 
two  Items  alone,  be  be  given  Interest  at  S 
per  cent,  from  the  time  they  were  paid  untll^ 
the  date  of  the  trial,  May  19.  1919,  tbe  re- 
sult would  be  to  bring  the  total  far  above  tbe 
verdict,  and  more  than  wipe  out  the  afore- 
said 967.73.  We  do  not  construe  tbe  peti- 
tion as  asking  for  Interest,  however.  Cer- 
tainly It  does  not  specifically  ask  fOr  It,  and 
hence  Interest  cannot  be  relied  upon  to  ab- 
sorb the  aforesaid  $67.75.  This  would  not 
call  for  a  reversal  of  the  Judgment  and  a 
remand  of  the  cause.  Even  If  it  were  error 
to  admit  tbe  evidence  as  to  the  last  two 


r^r,"^  I?"'!?  ^f^^.  °^  ot  damage,  we  cannot  "believe  that 

Biadhlite,  for  the  contract  expressly  pro- 

Tided  that  tbe  madilne  would  pull  from  8 
to  12  plows  and  would  do  that  work  as  wen 
u  other  tractors  of  similar  kind.  The  ma- 
dilne was  sold  for  plowing  purposes,  and 
was  purchased  for  Ibat  work,  as  shown  by 
the  contract  itsdf,  and  tbis  feature  does 
not  therefore  rest  npon  the  oral  promise  of 
defendant's  agent  Mdr  was  such  loss  not 
within  tbe  reasonaUe  contemplation  of  the 
parties,  nor  could  It  be  exduded  as  being 
within  the  category  of  lost  profits.  Hie  rent- 
al value  of  land  Is  something  definite  and 
easily  capable  of  being  ascertained,  not  sub- 
ject to  elements  of  uncertainty,  contingency, 
competition,  etc^  as  are  profits  In  a  business. 

[7]  The  general  rule  of  damages  for  breach 
of  contract  Is  that  the  comi>aasatlon  should 


orror  was  committed  •  •  •  laaterially 
affecting  the  merits  of  the  action."  Section 
1G13,  R  S.  1910:  King  V.  St  Louis.  250  Mo. 
DOl.  514. 157  S.  W.  498 ;  Jones  v.  Prudential 
Ins.  Co.,  173  Mo.  App.  1,  IT,  165  S.  W.  1106; 
Bierderman  v  Interstate,  jatc..  Co.,  172  Mo. 
App.  1,  12,  164  S.  W.  843.  If  it  were  errone- 
ous to  admit  the  evidence,  and  Interest  be 
not  allowable,  still  the  excess  of  tbe  verdict 
could,  in  that  case,  be  remedied  by  requiring 
a  remittitur  of  that  amount  Reading  v. 
Chicago,  etc..  R  Co.,  188  Mo.  App.  41,  48, 
49,  173  S.  W.  451.  We  do  not,  however,  re- 
gard the  evidence  as  being  inadmlsattile,  and 
buice  will  not  require  a  remittitur,  but  will 
affirm  the  Judgment  as  It  staods.  It  Is  so 
ordered. 
All  concur. 
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RUENZI  V.  PAYNE,  AftA.   (Nt.  I39B6.) 

(EuiSM  (Sty  Court  of  Appeals.  HlMOurL 
May  23, 1021.) 

1.  Rdlroadft  «=s^3l3~OinlsMoii  of  ttatNtory  slg- 
ul  prima  faole  aegligeiica. 

Coder  Rev.  St  1919,  {  9943,  the  operation 
of  a  faBt  paasenger  train  tiirough  and  over  the 
streets  of  an  iocorporated  city  without  ringing 
the  bell  is  prima  facie  negligence. 

2.  Railroads  >3=33 1 7— VIolallaa  if  spaed  ordi- 
nance held  nesfigence. 

The  operation  of  a  train  across  city  streets 
at  an  excessive  rate  of  speed  Id  violation  of 
dty  ordinance  constitutes  negligence. 

3.  RaUroade  4S»3l6(4)-^peed  of  50  nltoa  an 
liour  oonmon-law  ■sgllgBHoe. 

The  running  of  a  train  through  a  city  and 
across  the  streets  at  a  rate  of  50  to  60  miles 
anhonr  constitutes  common-lav  negligence. 

4.  RiUlroads  «s»338— Contrlbntory  Bsgligenoe 
no  defense  under  humanitarian  mie. 

Contributory  negligence  of  pedestrian  struck 
at  crossing  Is  no  defense  agalnat  milroad'a 
violation  of  humanitarian  rule. 

5.  Railroads  <8=>350(25)— Contributory  negll- 
*  gence  of  pedestrian  with  ebetraoted  view  held 

for  Jury. 

In  an  action  for  the  death  of  a  85  year  old 
pedestrian  struck  by  a  west-bound  passenger 
train  after  she  bad  crossed  two  tracks  without 
having  been  aUe  to  view  the  third  track  to  the 
east  because  of  buildings  obstructing  the  view 
In  that  direction  before  reaching  first  track, 
where  she  was  not  familiar  with  schedule  of 
trains,  and  her  attention  was  attracted  to  a 
freight  trsin  approaching  in  the  opposite  direc- 
tion on  the  second  track,  making  it  impossible 
to  hear  the  passenger  train,  the  question  wheth- 
er she  was  contribntorily  negligent  in  not  look- 
ing to  the  east  after  entering  on  the  first  track, 
and  before  crossing  such  third,  track,  Mi  (or 
the  jury. 

6.  Railroads  «=>327(5)— Failure  to  look  both 
wi^s  for  tr^ns  held  negligence. 

One  who  knowingly  approaches  a  railroad 
crossing  must  look  both  ways  for  approaching 
trains,  and  foflnre  to  so  do  Is  negligence  pre- 
cluding recovery,  but  such  rule  Is  not  so  un- 
yielding that  it  must  be  applied  in  all  Its  rigor 
under  all  drcumstancss;  the  measure  of  cau- 
tion to  be  observed  depending  upon  the  circum- 
stances. 

7.  Railroads  «s9S24(i)— Can  raqnired  of  pe- 
destrlan. 

A  pedestrian  approaching  a  railroad  cross- 
ing is  required  to  exercise  merely  that  degree 
of  care  which  should  be  expected  of  an  ordi- 
narily careful  and  prudent  person  in  the  same 
situation,  in  view  of  all  the  circumstances,  and 
is  not  held  to  the  greatest  degree  of  care. 

8.  RflHroads  «s»3l2(4)— Lookout  regnlred. 

Employees  operating  a  train  through  city 
toward  street  crossing  track  at  the  rate  of  from 
CO  to  60  milps  nn  hour  are  required  to  keep  a 
idiarp  lookout  for  persons  crossing  the  track. 


g.  Railroads  ^338— DIeeovered  peril  doetriao 
applied. 

Train  operatives  who  in  violation  of  law 
negligently  place  themselves  in  a  situation 
where  they  know  they  cannnot  avoid  injuring  a 
traveler  after  her  peril  Is,  or  with  ordinary 
care  could  have  been,  discovered,  are  in  the 
same  altuatim  aa  if  they  bad  dlacoTexed  her 
peril  in  time  and  bad  negUgently  failed  to  act. 

10.  Railroads  ;9=»350(33)— Negllgenm  ndsr 
humanitarian  rule  held  for  Jury. 

tu  an  action  for  the  death  of  a  pedestrian 
struck  by  train  at  a  crossing,  irtiere  it  was 
claimed  that  deceased  waa  contribntorily  ne^- 
gent,  the  applicability  of  the  hnnuuiltuiaii  rule 
held  for  the  jury. 

11.  Trial  «s3252<9)-.Instnietlon  on  oentribu- 
tory  negllgsnee  held  eentrary  to  tbs  evidence. 

In  action  under  Rev.  St.  1919,  |  4217, 
against  railroad  lor  death  of  pedestrian  at  cross- 
ing, the  giving  of  an  instruction  that,  if  the 
train  could  not  have  been  aeoi  m  heard  by  her 

while  she  was  approachli^c  the  crosaing  and  be- 
fore she  had  reached  a  place  of  danger,  she 
could  not  have  been  held  negligent  for  having 
failed  to  see  or  hear  the  train  before  reach- 
ing such  place  of  danger,  held  erroneous;  the 
evidence  being  the  other  way. 

Appeal  from  Clrenlt  Court,  Bocme  Oonnty ; 
D.  H.  Harris,  Judge. 

AcHon  by  William  Rnenzl,  administrator 
of  the  estate  of  Julia  Bell,  deceased,  against 
John  Barton  Payne,  Agent,  enbatltated  for 
defendant  Walker  D,  Hlnes,  Director  Gen- 
eral of  Railroads.  Judgment  for  plalntur, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

McBaine  ft  Clai^  and  Jas.  B.  Boggs,  all  of 
Colambla,  for  appellant 

Don  C.  Carter,  at  Sturgeon,  and  J,  M. 
Johnson  and  Donald  W.  Johnson,  both  ot 
Kansas  City,  for  respondent 

TRIMBLE.  P.  J.  The  admlnistrator-plain- 
tiCT  herein,  under  the  fourth  clause  of  the 
death  statute  (now  section  4217,  R.  S.  1919), 
brought  this  suit,  praying  a  reoovelry  of 
$2,000  because  of  the  death  of  Julia  Bell, 
who  was  killed  at  the  Wabash  Railroad  cross- 
ing on  Ogden  street  in  the  city  of  Sturgeon, 
Mo.  Verdict  and  Judgment  for  the  abore- 
named  amount  were  obtained,  and  the  de- 
fendant has  appealed. 

Sturgeon  Is  a  dty  of  the  fourth  class,  and 
Ogden  street  80  feet  wide,  runs  north  and 
south  and,  being  the  main  business  street  of 
the  town,  Is  a  much-traveled  thoroughfare. 
The  Wabash  Railroad  runs  east  and  west 
through  the  town  and  crosses  Ogdm  street 
at  right  angles.  Mrs.  Bell  was  65  yearn  cid 
and  a  widow  with  no  children,  hot  she  bad 
several  brothers  and  Bl8ter&  She  was  pro- 
ceeding as  a  pedestrian  north  along  the  side- 
wallt  on  the  west  side  of  Ogden  street  about 
5:40  p.  m.  of  August  20,  1919,  and,  as  stated, 
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attempted  to  cross  over  tlie  main  Une  of  tbe 
WabBBb  Railway,  when  she  was  struck  and 
Instaotly  killed  by  the  Wabash  west-bound 
fast  passenger  train,  the  road  being  then  in 
the  control  of  and  operated  by  the  Director 
General. 

Many  years  before  this  Mrs.  Bell  had  lived 
In  Sturgeon,  but  sbe  was  a  visitor  and  stran- 
ger there  at  the  time,  having  been  In  town 
only  about  a  week,  and  knew  nothing  of  the 
schedule  of  trains  nor  of  the  running  of  this 
fast  train  through  the  town  without  stopping. 

In  proceeding  north  along  the  west  side  of 
the  street,  there  are  three  tracks  to  be  en- 
countered, first,  the  house  track,  next,  the 
passing  track,  and,  last,  the  main  track,  on 
the  last  of  which  Mrs.  Bell  was  killed.  Ac- 
cording to  plalntlCTs  evidence,  the  passing  or 
middle  track  was  8  feet  north  of  the  first  or 
house  track,  the  main  track  was  S  feet  north 
of  the  middle  track,  and  It  was  32  feet  from 
the  south  mil  of  the  first  track  to  the  north 
rail  of  the  main  line  or  last  track.  According 
to  defendant's  plat,  the  middle  track  was  10 
feet  8  Inches  north  of  the  first  track,  the 
main  track  was  13  feet  B  inches  north  of  the 
middle  track,  and  the  two  rails  of  each  track 
were  6  feet  apart,  making  it  38  feet  8  Inches 
from  the  south  rail  of  the  first  track  to  the 
north  rail  of  the  main  line  or  last  track. 

The  house  and  passing:  track,  after  begin- 
ning somewhere  west  of  Ogdeu  street,  ran 
east  to  and  across  said  street,  parallel  with 
the  main  track,  and  continued  thus  eastward 
beyond  Ogden  street  for  a  distance  of  380 
ffeet  to  a  switch  where  the  said  two  tracks 
merged  Into  the  main  line.  The  depot  was 
Immediately  west  of  Ogden  street  and  on 
the  north  side  of  the  main  track.  Prom  the 
depot  eastward  to  the  above-mentioned  switch 
the  ground  on  which  all  the  tracks  lay  was 
practically  level,  but  from  the  switch  con- 
tinuing on  eastward  there  was  considerable 
down  grade  to  a  point  about  200  yards  from 
a  bridge,  which  bridge  Is  said  to  be  "hardly 
a  quarter"  of  a  mile  east  of  the  switch,  and 
from  said  point  to  and  past  the  bridge  going 
east  there  was  a  heavy  up  grade. 

South  of  and  alongside  the  first  or  houso 
track,  and  from  Ofrden  street  eastward,  there 
was  a  line  of  buildings,  a  coal  houne,  oil 
tanks  and  two  or  three  elevator  buildings. 
These  obstructed  a  view  of  the  tracks  and  of 
a  train  approaching  from  the  east,  by  any 
one  going  north  along  the  west  side  of  Ogden 
street,  until  the  first  tracfe  was  reached. 
When  this  point  was  reached  a  pedestrian 
could  see  down  the  main  track  at  least  to 
the  switch,  a  distance  of  380.  feet  as  hereto- 
fore stated.  After  passing  over  the  first 
track  a  pedestrian  could  see  east  along  the 
main  track  for  a  distance  of  "a  quarter  of  a 
mile  or  further,"  and  when  on  the  second 
or  middle  track  one  could  see  east  along  the 
main  track  for  two  miles. 

About  80     100  feet  sonth  c£  the  croealnK 


and  on  the  west  side  of  tlie  etreet  la  a 
chickoi  house,  and  plaintiff's  evidence  !■ 
that  whMi  Mra.  Bell,  in  her  northward  jour- 
ney along  the  sidewalk,  reached  the  chidcen 
house,  a  freight  train  beaded  east  and  on  the 
middle  track  125  feet  west  of  the  crosslnK 
began  moving,  emitting  steam,  pnfflng  and 
making  a  noise  which  she  could  hear,  but 
she  could  not  see  the  freight  train  on  account 
of  the  string  of  cars  on  the  first  track  ex- 
tending west  from  Ogden  street.  She  looked 
In  that  direction  and  Increased  her  gait  un- 
til she  came  to  the  first  track  where  the 
car  Jutted  out  over  the  sidewalk.  Here  she 
made  a  little  detour  out  into  the  street 
around  the  end  of  the  car  and  beck  to  the 
sidewalk  again.  As  she  came  around  the  end 
of  the  projecting  car  she  was  looking  at  the 
pnfltog  freight  engine  as  it  was  moving  slowly 
toward  the  crossing  emitting  clouds  of  steam 
and  making  a  noise  as  heretofore  stated.  It 
was  then  50  or  60  feet  west  of  the  crossing. 
She  acted  as  though  she  decided,  from  the 
alow  rate  the  freight  was  moving  and  the 
distance  It  was  away,  that  she  had  plenty  of 
time  to  cross,  and  thereupon  hastened  her 
speed  and  continued  on  north,  watching  the 
freight  train.  Various  persons  In  the  vicin- 
ity who  knew  the  fast  passenger  from  the 
east  was  due  and  was  coming,  nnd  who  ob- 
served that  her  attention  was  wholly  ab- 
sorbed by  the  freight  train,  and  that  she  had 
not  at  any  time  looked  eastward,  and  was 
therefore  unaware  of  the  approach  of  the 
passenger  train,  began  shouting  warnings  to 
her.  She  could  not  hear  what  the  shooters 
were  saying  because  of  the  noise  the  freight 
train  was  making.  The  evidence  in  plain- 
tiff's behalf  Is  that  the  shouts  excited  her, 
at  least  she  acted  that  way;  that  "she  acted 
like  she  didn't  know  whether  she  could  get 
across  for  the  freight  or  not";  that,  although 
she  had  theretofore  accelerated  her  speed, 
yet  when  she  got  in  the  center  of  the  middle 
track  she  broke  Into  a  run  and  continued 
north,  all  the  time  keeping  her  eyes  on  the 
moving  freight  train.  She  had  reached  the 
north  rail  of  the  main  track  and  was  just 
ready  to  step  over  It  when  the  fast  passenger 
from  the  east,  10  minutes  late  and  coming 
at  the  rate  of  50  or  60  miles  an  hour,  struck 
her  and  hurled  her  body  a  distance  of  80 
or  90  feet  toward  the  other  or  west  end  of 
the  depot  platform,  killing  her  Instantly. 
She  at  no  time  looked  eastward,  and  there  Is 
no  evidence  that  she  ever  was  conscious  of 
the  approach  of  the  train  that  struck  her. 
There  Is  no  question  but  that  the  train  waa 
going  at  great  speed,  as  the  engineer  him- 
self (a  witness  for  defendant)  says  he  waa 
going  50  miles  an  hour.  Alt  of  the  evidence 
Is  that  the  train  approached  and  crossed  Og- 
den street  without  slackening  speed,  and  the 
evidence  In  plaintiff's  i>ehalf,  from  various 
disinterested  sources,  is  that  no  bell  was 
rung  nor  whistle  sounded  after  tiie  station 
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signal  was  given  "over  tbe  hiU  about  a  mile 
from  town,"  except  a  whistle  Mown  at  or 
shortly  before  the  instant  It  sttw^  her. 

Tbe  petition  contained  five  charges  of  n^ 
llgence,  namely: 

(1)  Failare  to  perform  the  statntory  duty 
of  ringing  the  bell  while  passing  through  the 
town  and  approaching  the  crossing. 

(2)  Running  the  train  throu^  the  city  at  a 
rate  of  speed  In  exc«a  of  i^z  miles  per  hoar 
in  violation  of  a  city  ordinance  prescribing 
that  Umit 

(3)  Common-law  negligence  In  running  the 
train  through  the  city  at  a  highly  dangerous 
and  negligent  rate  of  speed. 

(4)  Obatmctlng  tbe  sidewalk  at  tlie  cross- 
ing ctf  the  bouse  track  and  failing  to  have  a 
watduuan  at  the  crossing  to  warn  pedestri- 
ua  of  tbe  approach  of  the  train. 

(5)  A  Tlolatlini  of  tbe  hnniauitarlan  rale 
In  Uiat  tbe  operatives  of  said  tndn  had  time 
and  iqiportunity  to  discover  tbe  peril  of  de- 
ceased and  that  aba  waa  obliviouB  thereto  In 
tlm^  by  tbe  ezerdse  of  ordinary  care,  to 
have  warned  tier  of  tbe  approach  of  aaid 
train  by  tbe  sounding  of  the  irtilstle  or  the 
Tinging  of  tbe  bell,  and  thereby  to  have  av<^d- 
fld  tbe  injury,  but  tbeg  n^Ugently  failed  to 
dlacova  the  peril  ot  deceased  and  negligent- 

failed  to  sound  the  whistle  or  rtsig  the 
bell  after  they  had  discovered,  or  in  tbe  ex.- 
arclse  of  reasonable  care  abonld  have  dis- 
covered, ber  peril  and  tbe  fact  that  she  was 
obllviouB  to  the  same.  The  answer  was  a 
feneral  denial  couided  with  a  plea  Af  ccmtilb- 
utory  negligence^ 

.  [M]  Tbe  d^mdant  offered  a  goieral  d^ 
murrer  both  at  tbe  dose  of  iflaintiff's  evi- 
dence and  at  the  dose  of  all  tbe  evidraca^ 
and  now  InslBts  that  tbe  d^norrer  should 
bave  been  sustained.  Unquestionably  the  evi- 
dence was  more  than  amply  sufficient  to  sup- 
port practically  all  (tf  tbe  charges  of  ne^- 
leoce  on  tbe  part  of  tbe  defoidant  alleged  in 
tbe  petition.  Running  a  fast  passenger  train 
ttiroug^  and  over  the  streets  of  an  incorpo- 
rated dty  wlfliout  ringing  tbe  bell  was  prima 
fade  negligence  under  tbe  statute  (section 
9MS,  R.  S.  1919).  Day  v.  Missouri,  etc.,  R. 
Ca,  182  Mo.  App.  707,  714,  112  S.  W.  1019; 
Roberta  V.  Wabaeii  R.  Co.,  113  Mo.  App.  6,  9, 
87  S.  W.  fXfi.  It  was  also  negligent  to  run 
tbe  train  at  audi  an  excessive  rate  of  speed 
In  violation  of  tbe  ordinance  on  that  subject. 
Stotler  T.  Chicago,  etc.,  B.  Co..  200  Mo.  107, 
96  S.  W.  609;  Eellny  v.  Missouri  Fac.  B.  Co., 
101Mae7. 18S.W.  80e.SUB.A.783;  Gra- 
tiot V.  Missouri  Padflc  R.  Co.,  116  Mo.  450. 
21  S.  W.  1094,  le  L.  R.  A.  189.  And,  regard- 
less of  any  ordinance,  there  waa  unquestion- 
ably common-law  negligence  in  running  the 
train  at  such  a  high  and  dangerous  rate  of 
speed  tbroogb  tbe  dty  and  across  tbe  streets 
thereto 

[4]  So  fliat,  BO  fftr  as  concerns  all  of  the 
aforesaid  charges  of  negligence  CTcept  the 
violation  of  the  humanitarian  tbeory,  the 


question  of  what  disposition  dwnld  bai^bees 
made  of  tbe  dwiurrer  depends  upon  wbeth» 
the  decedent  must  be  dedftred  to  be  gull^  of 
contributory  negligence  as  a  matter  of  lav. 
Contributory  negllgaice  would  ctmatltute  no 
defense  against  the  charged  violatlw  of  the 
humanitarian  rule.  Lloyd  v.  St.  Louis,  etc  B. 
Co.,  128  Mo.  695.  29  &  W.  16S,  81  S.  W.  lid. 
Tbe  demurrer  was  general  in  Its  terms,  nanw- 
ly,  that  under  tbe  law  and  the  evidence  tbe 
verdict  must  be  for  tbe  defendant  It  did  not 
separate  the  other  charges  from  the  one  In 
relation  to  the  violation  of  the  bumanltarian 
rule,  and  hence  It  might  perhaps  be  said  that 
tbe  mere  action  of  the  court  in  overruling  tbe 
dCTQurrer  could  not  be  bdd  reversible  «Tor, 
dnce  It  was  not  up  to  tbe  court  to  apply  a 
general  demurrer  to  certain  of  tbe  pleaded 
charges  only,  when  tbe  d^endant  did  not 
take  tbe  trouble  to  make  the  demurrer  epe- 
dfic,  but  offered  It  generally  as  to  all,  tndud- 
ing  the  negllgenca  aa  to  tbe  violation  oi  tbe 
humanitarian  rule.  Torrance  v.  Pryor.  210 
S.W,  430,  482.  But,  as  In  tbe  Torranoe  Oase. 
tbe  question  of  wbethw  decedent  was  guilty 
o<  contributory  negligence  as  a  matter  of  law 
is  material,  since  the  case  was  submitted  not 
only  on  tbe  alleged  violation  of  Uie  bomani- 
tarian  rule,  but  also  on  all  of  tbe  other  duuv- 
es  of  n^Ugence  alleged  In  tbe  petitioii. 

[I]  According  to  plaintiff's  own  evidence, 
Mrs.  Bell,  when  she  passed  around  tbe  car 
and  over  tbe  first  track,  was  21  feet  from  tS» 
Boutb  rail  of  tbe  main  tradi;  and  tbere  was 
no  ob8tructl(»i  to  prevent  ber  at  that  point 
from  seeing  east  down  the  main  track  cer- 
tainly to  tbe  swltdt  880  feet  away  and  for 
a  quarto:  of  a  mile  or  morcb  bad  she  looked 
in  that  direction.  There  Is  some  claim  in 
plaintlfTs  brletb  that  if  tbe  train  at  that  time^ 
or  before  die  readied  the  first  trade,  was 
beyond  the  levd  stretdi  extending  to  tbe 
switch,  it  could  not  bave  been  seoi,  on  ac- 
count of  tbe  slope  in  tbe  grade  tbbt  began  at 
tbe  awltdi  and  weat  east  to  within  about  200 
yards  of'  tbe  bridge.  We  find  nothing  in  tbe 
record  disclosing  that,  if  the  train  waa  in  the 
depression  caused  by  the  down  grade  there, 
it  could  not  have  been  seni.  Beddea,  Odea, 
one  of  the  plaintiff's  witnesses,  says  tbat  it 
after  Mrs.  Bdl  crossed  the  first  track,  sbe  had 
looked  to  tbe  east,  die  would  bave  seen  tbs 
train  coming,  for  It  was  In  sight  and  be  saw 
lb  At  this  time  die  was  at  least  20  fert 
from  the  main  track,  and  could  bave  atoi^ 
there  in  a  place  of  safety.  She  was  watch- 
ing the  freight  engine  60  ov  60  feet  away 
moving  slowly  toward  tbe  crossing,  jmffiDg 
and  blowing  dC  steam,  and  at  the  shouted 
warnings  sbe  a^^eared  ^cdted  and  continued 
hurriedly  on  her  way  until,  when  sbe  got  In 
the  center  of  the  middle  track,  she  broke  into 
a  run  or  "dog  trot"  to  and  upon  the  main 
track  In  the  attempt  to  get  aoross  it  H&d 
sbe  looked  east  wboi  on  the  middle  tra<&  sbe 
would  have  seen  tbe  train,  for  necessarily  it 
was  nearer  tbe  crosdng  than  when  sbe  pa** 
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ed  over  tbe  first  track.  According  to  plaln- 
tUTB  eridence  the  middle  trac^  was  8  feet 
tTom  tbe  main  track,  and  acoordlns  to  de- 
fendant's eridoice  It  was  IS  feet  5  tncbee 
dL<;taQt.    Tbl«  was  a  rather  nanw  space, 
taking  the  wldeet  measnremoit,  for  an  dder- 
ly  woman  to  hare  stopped  In  and  stood  while 
tbe  frelgbt  train  passed  behind  her  and  a 
fast  paesenger  went  In  fnmt  ct  her  on  the 
main  track.  But  clearly  she  did  not  break 
Into  a  run  from  the  center  of  tbe  middle 
track  in  order  to  beat  the  passenger  acroes, 
because  aU  the  evidence  Is  that  she  was  at 
all  times  watching  the  freight  train  and  nev- 
er once  looked  east  and  never  did  become 
oonsdoiia  of  tbe  ai^roach  of  the  passenger 
train.   We  have  no  means  of  knowing  wheth- 
er deceased  knew  the  freight  train  was  on 
the  middle  track.  Ordinarily  It  would  sewn 
that  it  would  be  comparatively  easy  for  bar 
to  see  that  the  freight  train,  only  GO  or  60 
feet  away,  was  on  tbe  middle,  and  not  on  the 
main,  track ;  and  yet,  In  view  of  the  evidence 
that  she  was  excited  by  the  warning  shouts 
and  all  the  time  kept  watching  tbe  freight 
train,  and,  after  getting  off  tbe  middle  track, 
continued  at  her  Increased  pace  to  and  across 
the  main  track,  the  inference  is  at  least  not 
unwarrantable  (and  therefore  permissible  to 
the  Jury)  that  she,  in  her  excitement,  became 
oncertain  as  to  which  track  the  freight  train 
was  on,  and,  in  obedience  to  the  warning 
shoots,  endeavored  to  get  surely  out  of  the 
way  as  soon  as  possible  by  getting  clear  of 
twth  tracks.   She  was  not  guilty  of  contribu- 
tory n^ligence  In  attempting,  when  she  came 
around  the  car,  to  cross  In  frtmt  of  the 
freight  train,  because  it  was  coming  at  such 
a  rate  of  speed  and  was  far  enough  away  to 
enable  her  to  rightly  Jndge  that  she  conld 
safely  attempt  to  cross  In  front  of  it.  The 
warning  shouts  and  the  excitement  they 
prodnced  on  her  evidently  created  in  ber 
mind  the  idea  that  there  was  greater  danger 
from  the  freight  train  than  she  had  thought, 
and  hence  she  endeavored  Co  get  out  of  all 
pOBsible  danger  by  getting  oft  of  and  bey(md 
both  tracks.    She  ought  not  to  be  held  con- 
clusively guilty  of  contributory  negligence 
because  she  did  not  look  east  at  the  time  she 
was  on  the  middle  track,  because  ber  mind 
was  at  that  moment  absorbed  In  the  danger 
which  she  thought  threatened  her  from  tbe 
freight  train.  To  expect  her  to  look  east  at 
that  time,  and  under  those  drcumstances, 
would  be  demanding  of  her  a  high  and  ex- 
traordinary degree  of  care,  and  not  the  or- 
dinary care  of  an  ordinarily  prudent  and 
careful  person.   At  least  we  cannot,  as  a 
matter  of  law,  say  she  should  at  that  time 
have  looked  east  in  order  to  be  In  the  exer- 
cise of  ordinary  care. 

But,  regardless  of  whether  she  was  negli- 
gent in  not  looking  east  when  and  after  she 
reached  tbe  middle  track,  the  fact  remains 
that  when  she  came  aronnd  the  car  on  the 
fint  tndL  slM  was  at  least  8  fMt  from  tbe 


middle  track  and  20  or  21  feet  from  the 
main  tra<^  At  that  time  She  was  In  a  idaee 
of  saftty,  and  It  she  had  looked  «aafc  then, 
she  could  have  seen  the  approaching  passen- 
ger tnOn,  and  wonld  have  learned  the  i«tl 
source  of  danger  and  the  peril  of  ivoceeding 
farther.  Hence  tiie  question  namnra  down 
to  whether  Mrs.  Bell  must  be  deemed  to  have 
been  oonchiBlTely  gnllty  of  contribntory  Skeff* 
ligence  becanae  she  did  not,  upon  passing 
around  the  car  on  tbe  first  track  and  before 
readiing  the  middle  tradE,  take  the  precau- 
tion to  also  kxdc  east,  notwithstanding  tbe 
situation  and  drcumstancca  then  confronting 
her.  Bare  vnm  a  woman  65  yean  of  age 
approaching  a  crossing  where  thne  were 
three  iiarallel  tracks  all  comparatlTOly  cloee 
together.  She  oomee  to  the  first  tradk,  od 
which  Is  a  line  of  standing  cars,  the  east 
one  thereof  projecting  ont  over  the  sidewalkt 
so  that  iOie  walks  out  Into  the  Btnet  and 
bade  again  In  a  detour  around  the  car  and 
over  the  track.  Before  she  reaches  this  first 
track  she  hears  the  noise  and  movement  of 
a  train  located  west  ot  the  crossing  and  on 
the  other  side  of  the  line  of  Standing  cars. 
She  cannot  see  the  train  because  of  the 
standlitf  cars,  bat  she  knows  it  is  moving 
east  toward  the  crossing,  and  knows,  too,  that 
It  Is  not  on  the  track  en  whldi  tbe  standing 
cars  are;  hence  she  knows  there  Is  no  dan- 
ger In  attempting  to  pass  over  the  first  trade 
Sbe  is  a  visitor  in  town  and  Is  unaware  ot 
the  fftct  (which  the  others  In  that  vicinity  did 
know)  that  a  fast  train,  which  went  through 
the  town  at  high  speed  without  sfa^lng,  was 
past  due  and  was  momentarily  expected. 
Up  to  the  time  she  reached  the  first  track 
there  is  no  <q;4;»ortnnity  to  see  east  of  the 
crossiDg,  for  a  line  of  buildings  obstructs 
the  view  in  that  direction.  I>ren  if  tbe  pas- 
senger train  did  whistle  a  mile  from  tovra.  It 
was  before  she  reached  the  first  track,  and 
would  not  be  likely  to  attract  ber  attention, 
espedally  as  she  heard  and  was  paying  at- 
tention to  tbe  puffing  and  movement  of  the 
freight  train.  Ber  attrition  Is  somewhat 
engaged  In  making  the  detour  from  the  side- 
walk in  order  to  get  around  the  obstruction 
which  the  defendant  wrongfully  placed  on 
the  walk,  with  her  mind  at  least  partially  on 
the  matter  of  getting  around  tbe  car  on  tbe 
first  track,  but  more  largely  on  tbe  freight 
train,  which  she  could  hear,  but  could  not 
see,  approaching  the  crossing,  sbe  goes 
around  the  car  and  over  the  first  track.  She 
is  looking  west  to  catch  sight  of  and  watch 
the  freight  train,  and,  thinking  that  she  can 
cross  in  safety,  she  proceeds  on  north  still 
watching  the  train,  when  on  account  of  the 
shouts,  which  sbe  could  not  understand,  she 
becomes  excited  and  breaks  Into  a  run  ei- 
ther In  obedience  to  tbe  shouts  or  because 
the  shouts  have  raised  a  lack  of  confidence 
in  her  Judgment  as  to  tbe  danger  from  the 
freight  train,  and  when  on  the  main  track 
she  is  stmA  by  another  train  of  whose  ap- 
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proadi  she  was  totally  unaware  Under 
tbese  circumstances  was  sbe  conclusively 
sallty  of  contributory  negligence  because  she 
did  not  also  take  the  precaution  to  look  east 
for  danger  from  that  source?  Aa  said  by 
am.  J.,  in  McNown  T.  Wabash  B.  Co^  65 
Mo.  App.  685,  690: 

*Trbe  anoonncement  of  the  principles  of  law 
controlling  this  character  of  eases  fs  often 
easier  than  ttelr  application  to  a  i^rai  state 
of  facts." 

[>,  7]  It  baa  been  sereral  tlmea  beld  by  tho 
Supreme  Court,  and  It  Is  well  aettled  not  only 
In  declslona  ct  that  but  of  tbe  other  courts 
of  our  atate,  that  when  one  knowingly  ap- 
proadies  a  railroad  crossing  be  mast  look 
both  ways,  and,  If  he  does  not,  it  la  negligence 
that  will  defeat  a  recorety.  Surge  r.  Wa- 
bash B.  Co..  244  Ma  76,  94,  148  8.  W.  926; 
Dyrca  t.  Missouri  Fac.  B.  Co^  288  Mo.  S3. 
47, 141  8.  W.  801;  Baker  y.  Kansas  City,  etc„ 
B.  Ca.  122  Mo.  633,  644,  20  8.  W.  20;  Kelly 
r.  Chicago,  etc.,  R  Co.,  88  Mo.  634;  Weller  v. 
Gfatcago^  etc.,  B.  Co.,  120  Ma  636,  23  &  W. 
1061.  25  S.  W.  532;  Vanderenter  t.  Chicago, 
eta.  B.  Co.,  177  8.  W.  834;  State  ez  reL 
V.  Beynolds,  214  8.  W.  121.  But  In  aU  (tf 
.Uie  cases'  <rf  which  we  are  aware  where  the 
Injured  person  was  held  guilty  of  contrlh* 
utory  negligence  in  not  looking  both  ways 
'there  were  no  drcurastances  which  reeson- 
,ably  called  for  the  attention  of  the  Injured 
person  In  the  exercise  of  care  to  avoid  injury, 
such  08  exist  In  this  casa  The  deceased  is 
not  to  be  beld  to  the  exercise  of  the  greatest 
degree  of  care,  but  only  that  d^ree  of  care 
whldi  should  be  expected  of  an  ordi^rlly 
careful  and  prudent  person  in  her  altuaUon, 
and  in  vtew  of  all  Uie  ourrounding  drcum- 
stances. 

"In  determinmg  the  isBue  of  contributory  neg- 
ligence there  is  no  inflexible  formula  to  apply  to 
all  cases.  Each  muRt  be  ruled  in  view  of  the 
pecoliar  characteristics  it  exhibits.  Acts  which 
In  one  stste  of  drcurastances  might  be  Just- 
ly pronounced  obviously  and  conclusivety  negli- 
gent may  be  confiistent  with  ordinary  prudence 
in  a  changed  condition  of  the  sarroundinga." 
Kfnney  v.  Hannibal,  etc.,  R.  Co.,  105  Mo.  270, 
2S4,  285,  15  S.  W.  983,  986. 

Also,  as  stated  in  this  and  other  cases, 
before  we  can  tiold,  as  a  matter  of  law,  that 
she  was  guilty  of  contributory  negligence, 
the  evidence  must  be  sucfa  as  to  permit  of  no 
other  conclusion  than  that  sho  was  negligent, 
giving  plaintiff  the  benefit  of  every  reason- 
able inference  that  may  be  drawn  from  the 
evidence.  Whenever  the  question  as  to  wheth- 
er a  person  acted  as  an  ordinafily  prudent 
person  would  have  acted  under  the  same  or 
similar  circumstances  arises  on  a  state  of 
facts  on  which  reasonable  men  may  fairly 
arrive  at  different  conclusions,  then  the  qtjes- 
tion  is  one  for  the  Jury.  McNown  v.  Wabash  i 
B.  Co.,  66  Mo.  App.  586.  The  rule  that  one  { 


apprrachlng  a  erosalng  nnst  look  both  ways 
or  be  guilty  of  eoatrlbiitory  neglfgence  as  a 
matter  of  law  'is  not  so  nnyiel^ug  that  U 
must  be  aj^lled  In  all  of  its  rigor  under  all 
circumstances."  Baker  v.  Kansas  City,  etc., 
R.  Co..  122  Mo.  688,  644,  26  &  W.  20,  In 
Weller  v.  Chlcaga  eta,  a  Co.  120  Ma  635. 
647,  23  S.  W.  1061,  1083,  it  Is  sold: 

"The  measure  of  precaation  to  be  observed 
by  a  traveler  depends  often  upon  the  circum- 
stances and  anrroundings." 

In  20  B.  C.  U  112,  It  Is  said: 

*^e  acts  required  to  be  done  with  a  view 
to  the  preservation  of  safety  will  depend,  nec- 
essarily, upon  the  drcnmstances  of  the  case; 
the  standard  of  care  being  that  exercised  by 
ordinarily  pnident  persons  under  like  drcnm- 
stances." 

On  page  115  of  the  same  volume  of  said 
work  it  is  said: 

"But  a  person  may  be  so  situated  as  to  be  dis- 
abled without  fault  on  his  part  to  look  or  listen 
for  perils  by  which  he  ma;  be  menaced.  His 
attention  may  have  been  diairacted  to  leffUimei« 
objeott.  It  has  been  said  that  contributory  neg' 
llgence  will  not  in  sH  cases  be  imputed  as  a  mat- 
of  law  to  a  perasn  wbo  receives  an  injnzT 
from  a  danger  slmi^  from  the  fact  that  it  mii^t 
have  been  seen,  because  the  nature  of  his  duties, 
or  the  mrroundiag  mrotmntaiKm,  map  b»  ttiok 
at  to  ditiract  hie  attention  to  otiier  objects.  It 
is  only  in  a  plain  case  that  a  failure  to  look  or 
listen  can  be  said  to  be  negligence  as  a  matter 
of  law ;  the  issue  in  this  respect  bring  ordinarily 
for  tiie  Jury's  determination."  (Italics  ours.) 

In  1  Thompson  on  Neg.  1  180,  it  !■  sold 
that— 

"Contributory  negligence  win  not  in  all  eaasa 
be  imputed  to  a  person  wbo  received  an  injory 
from  a  danger  which  might  have  been  aeen,  and 
avoided  if  seen,  because  the  nature  of  his  duties, 
or  the  surrounding  circumstances,  may  be  such 
as  to  distract  his  attention  to  other  objects." 

Now,  of  course,  the  very  prcFence  of  the 
traclis  was  a  warning  of  danger,  and  nothlog 
could  legitimately  engage  the  attention  of  de- 
cedent and  cause  her  to  omit  loohlng  to  the 
east  except  something  that  was  an  apparent 
danger  to  her  which  called  for  attention. 
But  the  freight  train  moving  toward  the 
crossing  she  was  about  to  pass  over  was 
such  a  l(^tlmate  object  of  her  attention,  and 
it  was  one  that  would  reasonably  and  nat- 
urally occupy  her  attention  and  would  lead 
her  to  understand  that  It  was  because  of 
danger  from  It  that  the  shouted  warnings 
were  given.  Under  these  circumstances  are 
we  Justified  in  saying  that  unquestionably  a 
reasonably  prudent  person  under  those  cir- 
cumstances would  have  also  looked  east?  We 
think  we  are  not  She  was  not  going  forward 
exercising  no  care.  She  was  exercising  care 
toward  what  she  thought,  and  from  her 
I  standpoint  what  she  had  reason  to  think,  was 
\  the  source  of  danger  to  her,  and  from  which 
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she  ezo^sed  care  to  escape.  The  Dolse  and 
puffing  of  the  eugine  pulling  the  freight  train 
woQld  naturally  keep  her  from  hearing  the 
rumble  of  the  approacbtng  west-bound  train 
even  If  It,  at  that  time,  had  been  close  enough 
to  have  gXyea  warning  by  Its  natural  rnmble 
and  roar.    There  la  no  evidence,  however, 
that  she  oaght  to  have  heard  Ita  roar,  and. 
since  it  was  coming  at  the  rate  of  from  76 
to  88  feet  a  second.  It  was  a  considerable 
difctnnce  down  the  track  east  of  the  crossing 
l»ofore  deceased  got  on  the  middle  track. 
In  other  words,  there  was  a  combination  of 
circumstances  sarronndlng  thl^  elderly  lady 
which  could  easily  and  naturally  draw  ber 
mind  wholly  toward  tbe  apprehended  danger 
on  the  west  and  put  ber  Into  a  state  of  mind 
which  might  ^cuse  her  for  failing  to  take 
the  added  precaution  of  looking  to  the  east. 
We  cannot  say  that  conclusively  an  ordina- 
rily prud^it  and  careful  person  In  her  situa- 
tion, acting  with  ordinary  prudence,  would 
have  looked  east;  and  hence  we  feel  con- 
strained to  hold  that  the  question  of  her  con- 
tribntory  negligence  was  for  the  jury. 

[1-10]  It  Is  urged  that  there  is  no  room  for 
invoking  the  humanitarian  rule  because  the 
deceased  suddenly  passed  from  a  place  of 
safety  to  one  of  danger  so  closely  In  front  of 
a  fast  approaching  train  that  there  was  no 
time  for  anything  to  have  been  done  to  save 
her.  But  the  evidence  does  not  conclusively 
show  this  to  be  tbe  case.  At  the  time  plain- 
tiff came  around  the  car  on  the  first  track 
the  train  was  close  to,  if  indeed  It  had  not 
reached,  the  switdi.  The  operatives  of  the 
train  were  running  it  at  from  60  to  60  miles 
per  hour  and  aiHiroachlng  a  place  where  they 
knew  persons  might  likely  be  at  any  moment 
It  was  their  duty  to  keep  a  sharp  lookout 
for  such  and  if,  In  violation  of  law,  they 
negligently  place  themselves  in  a  situation 
where  tbey  know  they  cannot  avoid  injuring 
a  traveler  after  her  peril  ie,  or  with  ordi- 
nary care  could  be,  discovered,  they  are  In 
the  same  situation  as  If  they  had  discovered 
her  peril  in  time  and  bad  negligently  failed 
to  acL  Ooben  v.  Quincy,  etc.,  B.  Co.,  226  S. 
W.  631,  633.  But  the  case  need  not  rest  up- 
on  this  narrow  basis,  for  there  Is  sufficient 
evidence  In  the  case  to  enable  the  Jury  to 
reasonaMy  find  that  the  operatives  did  have 
time  to  avert  tbe  tragedy  either  by  sounding 
the  whistle,  ringing  the  bell,  or  slackening 
the  speed  even  in  a  slight  d^ree.  When  she 
came  aiound  tbe  end  of  tbe  car  she  was  look- 
ing west,  and  continually  looked  in  that 
direction  as  she  went  on  toward  tbe  traclc 
She  was  In  the  range  of  the  engineer's  vision 
tiie  ratire  time  she  was  traveling  from  the 
first  tra(&  to  the  main  line.  Her  oblivious- 
ness to  danger  was  apparent  to  every  one  In 
that  vicinity  observing  her  from  various 
vantage  points,  some  of  tiiem  not  as  good  as 
the  engineer  bad.  Wbtle  tbe  train  was  thus 
traveling  trom  the  switch  to  th»  crossing, 


the  train  (q^eratlves,  though  they  could  not 
stop,  could  at  least  bave  given  a  warning,  or, 
If  th^  had  slackmed  speed,  she  wonld  bave 
had  time  to  take  that  final  step  to  life  and 
safety  which  she  was  not  permitted  to  take. 
Acco^lng  to  the  lOalntlCT  nothing  of  Uie  kind 
was  done,  and  according  to  the  d^oidant's 
evidence  the  train  operatives  did  not  discover 
ber  until  the  train  was  26  feet  from  tbe 
crossing. 

From  what  has  been  said  in  tbe  foregoing, 
we  are  of  the  opinion  that  tbe  demurrer  to 
the  evidence  was  properly  overruled  under 
the  peculiar  circumstances  of  this  case. 

Complaint  la  made  of  several  of  the  In- 
structions, only  one  of  which  we  shall  dis- 
cuss. This  Is  plalntHTs  Instruction  No.  7. 
In  reality.  It  Is  four  Instructions  In  one,  each 
paragraph  being  in  fact  an  InstructicHi  sepa^ 
rate  and  complete  In  itself.  *  Tbe  first  three 
paragraphs  or  Instructions  embodied  In  tn< 
structlon  No.  7  are  on  the  subject  of  dece* 
dent's  contributory  negligence,  and  the  last 
paragraph  thereof  Is  an  Instruction  as  to 
where  was  tbe  burden  of  proof  as  to  pialo- 
tlff's  contributory  negligence. 

til]  The  first  paragraph  or  complete  In- 
struction on  contributory  negligence  told  tbe 
Jury  that,  If  they  believed  from  tbe  evidence 
that  the  approach  of  tbe  passenger  train 
"could  not  have  been  seen  or  heard  by  tbe 
deceased  while  she  was  approaching  said 
crossing  and  before  she  had  reached  a  place 
of  danger,  tbe  deceased  cannot  be  held  n^- 
llgent  for  having  failed  to  see  or  bear  said 
train  before  reaching  such  position  of  dan- 
ger." But,  as  we  have  heretofore  shown, 
even  plalntlfTs  evidence  shows  that,  after  de- 
ceased was  on  or  had  crossed  tbe  first  track, 
she  could  have  seen  tbe  passenger  train  had 
she  looked  then,  and  defendant's  evidence  is 
to  tbe  same  effect  Consequently  the  Instruc- 
tion embodied  in  the  first  paragraph  of  In- 
struction No.  7  Is  framed  upon  a  theory  that 
la  contrary  to  all  the  evident  in  tbe  case, 
and  hence  Is  erroneous.  It  permits  the  Jury 
to  find  decedent  was  not  guilty  of  contributo- 
ry negligence  If  she  oonld  not  have  seen  or 
heard  tbe  train  until  after  she  was  In  dan- 
ger when  there  Is  not  only  no  evidence  to 
support  such  a  theory,  but  tbe  evidence  Is 
the  other  way.  We  bave  not  overlookeS 
plaintlfrs  very  urgent  Inslst^ice  that  "the 
real  peril  of  deceased  began  when  she  started 
on  ber  detour  around  the  obstruction" — 1,  e., 
the  car  on  tbe  first  track.  But  as  we  have 
heretofore  oideavored  to  point  out  she  was 
not  in  a  place  of  danger  either  then  or  after 
she  bad  gotten  off  the  first  track.  She  was 
then  In  no  danger  of  being  struck  either  by 
the  freight  or  the  passenger  train,  had  she 
stopped  where  she  was;  and  unquestionably, 
if  she  had  looked  east  at  that  time,  she  could 
have  seen  tbe  passengw  train  coming  on  tbe 
main  track  from  which  she  wa«  sUll  30  feet 
distant  ' 
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Ai  the  case  will  hare  to  be  reversed  and 
remanded  for  the  lUWTe-mentloned  error,  we 
need  not  notice  the  other  conplalnts  as  to 
the  Instructions.  It  may  be  well  to  obBerve, 
however,  that  on  another  trial  it  would  be 
adrlsable  to  omit  any  instmctton  submitting 
the  case  on  negligence  In  leaving  the  car 
Jnttlng  out  into  the  sidewalk,  etc.,  as  thwe 
may  be  some  qoestlon  as  to  whether  that  neg- 
Ugence  can  be  regarded  as  a  proximate  cause 
of  the  death  sued  for.  Also  there  is  no  rea- 
son  for  leaving  out  of  the  petition  the  "sla^- 
eniag  of  speed"  as  me  of  the  ways  in  which 
Oie  defendant  failed  to  obsuYe  the  humani- 
tarian rule,  and  then  Inserting  it  in  the  in- 
strnctlon  submitting  diat  Issue^  thereby 
raising  the  guestLim  of  whethw  the  issues 
have  been  broadened.  While  it  may  be  true 
that  a  charge  of  a  brea(di  of  die  humanitarian 
duty  of  Itself  notifies  the  defmdant  to  pre- 
pare to  meet  that  issue,  and  therefore  it  in- 
dudes  the  Issue  of  whethw  the  defaidant 
performed  every  reasonable  effort  which 
might  reasonably  have  been  exerted  to  avoid 
the  Injury,  still  Is  not  that  the  case  only 
where  the  failure  to  observe  the  humanita- 
rian rqje  Is  alli^ed  in  such  general  terms  as 
to  Include  every  reasonable  act  to  avoid  in- 
Jury?  Is  it  true  where  Uie  petition.  Instead 
of  alleging  In  gaieral  terms  that  such  duty 
was  not  performed,  spedfles  the  acts  which 
the  defendant  negligently  failed  to  do  as  be- 
ing the  things  wher^  the  duty  was  not  ob- 
snred?  We  do  not  pass  vpoa  this  question, 
nw  upon  whether  Oie  gaieral  language  of 
defendant's  instructions  3  and  4  is  suffident 
to  make  the  claimed  broadening  oi  the  issues 
In  plaintiff's  Instruction  harmless  on  the 
ground  of  common  error. 

The  Judgment  Is  reversed,  and  the  cause  la 
remanded  for  a  new  trial. 

All  ooucor. 


NOAH  V.  L.  B.  PRICE  MERCANTILE  CO. 

(No.  14001.)  - 

(Kansas  01^  CJonrt  of  Appeals.  Missouri. 
May  28,  1021.) 

I.  Continuance  ^sait  —  Defendant  held  not 
negligent  in  falllns  to  procure  testimony  of 
court  stenographer  on  surprise  by  testimony 
differing  from  former  testimony. 

Where  plRiotifTs  witness  testified  In  a  dep- 
oidtion  and  in  a  former  trial  that  be  did  not 
see  the  defendant's  wagon  strike  plaintiff,  and 
in  this  trial  that  be  did,  and  tiiat  his  un- 
signed deposition  incorrectly  represented  his 
testimony,  held,  that  defendant,  who  sought  con- 
tinuance for  aurprise,  waa  not  tacking  in  dili- 
gence for  failure  to  procure  the  testimony  of 
the  party  taking  down  the  deposition  and  the 
drcuit  court  stenographer,  both  being  tempo- 
rarily absent  so  t^t  they  could  not  be  pro- 
cured as  witnesses,  and  cross-examining  the 


witness  as  to  the  deposltlmi  did  not  care  flia 
error  in  denying  eontinusttee. 

2.  Appeal  and  error  <B966(l)~CoatlaHnes 
«s>7  —  Qrastlng  eontlauMoa  Is  wHbla  the 
sonnd  diaaretloa  ef  the  trial  ooarL 

Omnting  a  eontlnnance  rests  in  the  sound 
discretion  of  the  trial  court,  and  is  not  an  ab- 
solute or  arbitrary  discretion,  but  one  subject 
to  review;  if  unsoundly  exercised  or  refusal 
of  contisuance  to  a  party  surprised  by  testi- 
mony and  who  exercised  due  diligence  la  ar- 
bitrary, reversal  will  be  necessary. 

3.  Continaanoe  4a»S4  —  Where  plaintiff  oon- 
sented  to  oral  appllcatloa  aad  walvMl  motion, 
aflndavit,  and  oath,  application  containing  es- 
sential elem^s  held  sufficient. 

Objection  that  the  overruling  of  a  motion 
for  continuance  could  not  be  disturbed  becaase 
the  application  was  insufficient  will  be  over- 
ruled where  plaintiff  consented  that  defendant's 
application  might  be  made  orally  and  in  open 
court  and  waived  notion  and  affidavit  in  writ- 
ing and  Mth  to  appUcatirai,  and  the  applica- 
tion as  a  whole  contained  all  the  essential  ele- 
ments pointing  out  the  surprise  in  change  of 
testimony  of  plaintiff  witness  since  former  trial 
and  deposition;  witness  daimiog  bis  former 
testimony  was  not  correctly  reported,  and  des- 
ignating the  aame  of  official  stcnogmpher  and 
party  taking  deposition,  and  that  neither  could 
be  procured  and  showing  proper  diligence. 

4.  Continuance  «=33i— Facta  shown  by  appli- 
cation held  to  entitle  defendant  to  eoatlnu- 
anee. 

Where  defendant  asked  a  continuance  on 
the  ground  of  surprise  becaase  plaintitTs  wit- 
ness' testimony  was  different  from  that  given 
by  him  in  a  deposition  and  on  a  former  trial, 
witness  statinit  that  bis  testimony  was  errone- 
ously reported,  and  the  party  taking  the  deposi- 
tion and  the  court  stenographer  could  not  be 
procured,  the  drcumstanees  entitled  defendant 
to  postponement. 

5.  Depositions  «»98  —  Deposltloa  used  by 
plaintiff  in  former  trial  admissible  to  contra- 
dict plalitllTs  eeatsntloBs,  although  witness 
Is  within  Jurisdiotioa. 

In  an  actitm  for  personal  Injuries,  a  dep- 
osition taken  by  plaintiff  in  a  former  trial  of 

the  case  in  which  the  witness'  evidence  contra- 
dicts plaintiff's  present  contentions  was  admis- 
sible In  view  of  Rev.  St  1919,  8  5467,  providing 
that  a  deposition  may  be  read  If  witness  resides 
out  of  state,  the  Only  exception  being  when 
witness  is  present  at  trial,  and  tfae  witness' 
presence  within  the  jarisdicdon  could  not  pre- 
vent its  reai^ng,  and,  where  taken  previously 
and  used  by  plaintiff,  he  coold  not  be  surprised 
thereby. 

6.  Trial  <^228(3).  298(3)  —  lastnctlon  held 
error  as  giving  probable  understanding  that 
plaintiff  had  right  to  be  where  be  was  when 
struck  and  Injured,  but  error  not  reverslhla  In 
view  of  other  Instructions. 

In  an  action  for  injuries  from  being  struck 
by  defendant's  wagon  as  it  was  being  driven 
into  a  barn  where  plaintiff  was  sitting,  plain- 
tiff's instioiction  that,  if  they  found,  among  other 
things,  that  plaintiff  was  sitting  in  the  bam 
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between  tile  north  sid^  of  tbe  driTewaj  anA  the 
office,  **wb«e  be  had  a  right  to  be,"  etc.,  was 
erroneons,  aa  tb*  jvaj  might  understand  this 
to  be  a  statement  that  plaintifE  bad  a  right  to 
be  whero  he  was,  but  the  instrnction  doei  not 
constitute  rsTerrible  error,  Inaanuch  as  It  else- 
where regoired  Jnry  to  find  that  tiie  defendant 
negUgenf^  drors  oat  of  the  drivsway. 

7.  Appeal  aad  imr  «=»Q43(2)— AaslBRment  of 
Moesalveaeas  of  verdict  need  not  be  aotleed 
where  reversed  oa  other  grounde. 
In  a  persona]  injury  action,  tbe  question 
whether  the  ver^ct  for  damages  is  excessive 
need  not  he  dedded  where  a  new  trial  is  award- 
ed iq>on  other  gronnds. 

Appeal  from  drcnlt  Gonrt;  Jackson  Oonn- 
t7;  Danld  BL  Bird.  Judge. 

Action  by  B.  W.  Noah  against  the  li.  B. 
Price  Mercantile  Company.  Judgment  for 
plalntlfT,  and  defendant  appeals.  BeverBed, 
and  remanded  for  new  trial. 

Ball  k  Byland.  of  Kansas  01  ty,  for  appel- 
lant. 

Sanmel  B.  Swlggett,  Bt^lln  O.  Talbert.  and 
Boaenberger  A  Bead,  aU  of  Kansas  City,  for 
respondent 

TBIHBIiB,  P.  J.  PlalntUt,  claiming  to 
bave  been  Injured  through  being  ran  over  by 
a  wagon  negl^ntly  driven  by  defendant's 
^vant  while  in  the  prcaecntl<m  of  the 
master's  businen,  brought  suit  to  lecoTer 
dainagea  therefor.  In  his  first  action  he  Buf- 
fered a  nonsnlt,  and  thereafter  he  brought 
this  action,  recovering  therein  a  verdict  and 
Judgment  for  ftMWO,  from  which  the  defend- 
ant  has  aivealed. 

Defendant  is  In  the  business  of  selling  mer- 
chandise at  retail  throughout  Kansas  City, 
and  perhaps  adjacent  towns,  by  means  of 
aoUdtors  who  canvass  fnmn  house  to  house 
working  under  foremen  who  are  in  charge  of 
a  group  of  solicitors,  fiach  of  these  foremen 
Is  famisbed  with  a  wagon  and  horse  by 
wUch  the  goods  to  be  sold  are  hauled  by  the 
foreman  to  the  locality  Intended  to  be  can- 
vassed, and  there  the  goods  are  distributed  to 
Hie  solicitors  of  that  group,  who  thereupon 
proceed  to  canvass  that  locality,  make  sales, 
and  account  to  tbe  foranan  tber^or. 

Defendant  kept  Its  horses  at  a  livery  bam 
In  Kansas  City.  It  was  a  two-story  stme- 
tore  TO  feet  wide  north  and  sputh,  and  60 
feet  deep  east  and  west,  and  faced  west  on 
an  alley  16  feet  wide  mnnlng  nortb  and 
south.  The  bam  .office,  12  feet  sQuare,  was 
In  tbe  northwest  comer  of  the  bam,  and  tbe 
nortb  side  of  the  bam  mtrance,  12  feet  wide, 
was  7  feet  sooth  of  the  south  side  of  the  bam 
office.  A  driveway  12  feet  wide 'ran  fn>in  tbe 
oitrance  east  aKttrently  the  full  depth  of 
the  bam.  This  driveway  bad  no  partitions 
marking  Its  boundaries,  they  b^ng  merely 


Imaginary  lines,  and  tbe  driveway  was  there- 
fore merely  a  IS-foot  space  used  In  driving 
vehicles  Into  the  barn. 

Gnstonuurily,  a  number  of  chairs  stood  in 
the  7-foot  space  between  the  drlreway  and 
the  office,  and  here  those  about  the  bara 
were  accustomed  to  Bit  when  not  oigaged  in 
thdr  work. 

PlalntUT  was  one  of  defendant's  solicitors 
who  worked  under  a  foreman  named  Woods. 
As  he  was  rat  a  commission,  he  worked  when 
be  chose,  and  on  the  day  of  the  alleged  In- 
jury he  was  not  working,  but  had  «Hne  to  the 
bam  to  tell  his  foreman  that  he  had  been  ab- 
sent on  account  of  his  brother's  death.  It 
was  while  seated  in  one  of  ttie  chaSra  in  the 
7-foot  space  above  referred  to,  waiting  to 
see  his  foreman,  ttiat  plaintiff  to 
have  lecdved  the  alleged  injury  some  time 
about  noon  of  August  5,  1916. 

I^alntUTs  «vidence  as  to  the  oecurrenee  of 
tbe  injuty  consisted  of  his  testimony  and  tiiat 
of  a  man  by  the  name  ei  IfcBreen,  a  Baloon 
keeper;  and,  according  to  their  evldmce,  the 
£acts  are  as  f<MowB: 

Plalntur  was  seated  abont  faalfWay  betweoi 
the  office  and  the  driveway  at  a  point  nearly 
oppodte,  but  perhaps  slightly  east  of,  the  door 
In  the  south  side  of  the  office,  not  far  from 
the  southeast  comer  thereof.  He  bad  been 
sitting  there  about  15  minutes,  with  his  back 
to  the  north  and  his  face  to  the  south,  talking 
to  a  negro  who  was  slttli^;  In  a  chair  a  foot 
and  a  half  or  two  feet  west  of  him,  when 
McBreen,  in  a  single  buggy  with  an  attrac* 
tlve  horse,  drove  Into  the  bam  and  east  along 
the  driveway  until  the  rear  of  his  buggy  was 
from  12  to  16  feet  east  of  the  entrance.  Mc- 
Breen got  out  of  tbe  buggy  and  began  un- 
hitching tbe  horse  from  the  south  side  there- 
of. Plaintiff,  attracted  by  the  horse,  eat  with 
his  face  to  the  southeast  looking  at  him. 
While  in  this  position,  Hlman,  a  foreman  of 
defeaidant,  and  In  charge  of  one  of  its  wagons, 
drove  rapidly  Into  the  bam  and  driveway 
but,  instead  of  keeping  the  horse  and  wagon 
confined  thereto,  they  wen  allowed  to  veer 
out  of  the  driveway  to  the  north  until  they 
struck  and  ran  over  plalntlfr,  and  then  the 
horse  and  vehicle  curved  back  sontbeast  Into 
tbe  driveway  again,  striking  Uie  boggy  stand* 
Ing  there,  and  at  this  point  the  ham  was 
caught  by  Roll,  the  proinietor  of  the  stable, 
who  was  helping  McBreoi  onhltdi.  As  tbe 
horse  and  wagon  made  this  corv^  conisa 
out  of  the  driveway  the  wagm  strode  the 
negro  uid  plaintiff,  turning  them  in  tbStix 
chairs  over  <m  the  cooient  floor,  the  negro 
falling  upon  plaintiff,  and  tbe  left  wheel  ot 
the  wagon  passing  over  ^alntUTs  leg,  In- 
juring his  shin,  and  bruising  him  in  varloos 
places  about  the  body. 

Plaintiff  says  he  did  not  see  the  horse  and 
wagon  alter  the  barn,  as  his  attention  was 
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fixed  on  tbe  McBreen  lioise.  He  sftjv  the 
first  thins  he  knew  he  was  knocked  over,  the 
negro  was  thrown  on  top  of  him,  and  he  was 
nm  OTer.  He  says  he  saw  the  wheel  as  It 
ran  ov&e  his  leg  and  tbe  horse  was  going  at 
that  time  '^tty  fast,"  and  that  the  horse 
and  wagon  continned  on  for  16  or  16  feet 
IMst  him. 

PlalntlfTs  evidence  as  to  the  oitrance  of 

the  wagon  Into  the  barn  and  what  occnrred 
Jnst  before  and  at  the  moment  plaintiff  was 
struck  was  given  hy  McBreen.  He  testified 
that  bis  buggy  had  been  driven  along  the 
driveway  until  Its  rear  end  was  14  or  15  feet 
east  of  tbe  entrance ;  that  his  own  horse  was 
about  20  feet  east  of  the  entrance  and  about 
5  feet  south  of  the  center  of  the  driveway, 
and  his  buggy  was  south  of  the  center  of 
tbe  driveway;  that  he  was  standing  on  the 
south  side  of  his  horse,  helping  to  unhitch  it, 
and  was  about  18  to  20  feet  east  of  the 
entrance,  when  Himan  drove  in  "awfully 
fast,  because  I  heard  a  noise,  and  I  Just  hap- 
pened to  look  around,  and  saw  tbe  borse 
coming  in  pretty  fast"  "It  looked  as  though 
be  was  coming  In  at  a  trot."  McBreen  also 
said  that  as  the  borse  came  in  tbe  driver  was 
not  guiding  him  aright;  the  horse's  bead  was 
turned  to  the  north  over  toward  the  office 
instead  of  straight  east  along  the  driveway; 
tiiat  he  heard  "some  of  the  boys"  holler,  and 
he  looked  around,  and  plaintiff  and  the  negro 
were  knocked  over  by  the  wagon,  the  chairs 
were  upset,  Uie  two  men  were  on  the  fioor, 
and  they  and  the  chairs  were  all  "mixed  op 
there  and  scrambled";  that  the  horse  after 
passing  iHalntur,  continued  east  and  sooth 
until  he  reached  a  point  near  the  south  side 
of  tbe  driveway  eloee  to  his  bu^y,  where  it 
stopped,  tbe  end  of  a  shaft  knocking  a  piece 
of  the  rubber  out  of  the  tire  on  tibe  hind 
wheel  of  witness*  buggy. 

Mi^reen  further  testified  that  he  heard  the 
holler  and  looked  around  before  tbe  accident, 
and  saw  what  occnrred;  that,  judging  from 
the  way  the  borse  entered  the  bam,  Himan 
must  have  driven  up  the  alley  from  tbe 
south ;  that  the  hollering  began  before  the 
horse  came  into  the  bam,  and  when  be  looked 
around  the  horse  and  vehicle  were  coming  in- 
to the  barn  faster  than  they  ought  and  com* 
pletely  out  of  their  direction;  that  part  of 
the  horse  was  in  tbe  barn  and  tbe  wagon  was 
flttll  in  the  alley  when  he  looked  around; 
that  be  saw  the  wagon  come  in  the  door  and 
saw  it  strike  the  negro  and  plaintiff;  that 
while  his  horse  was  between  him  and  them 
he  could  easily  see  over  the  horse,  and  when 
he  heard  the  racket  he  qnlt  unhitching  and 
looked  around ;  that  as  he  drove  Into  the  bam 
himself  he  had  no  dlfflcnlty  whatever  In  going 
along  the  driveway  past  the  plaintiff  and 
the  negro  sitting  where  they  were,  and  that 
he  noticed  plaintiff  sitting  there  as  he  drove 
in.  He  denied  poaltlvely  having  testified  on 


the  formal  trial  that  he  did  not  see  tlm 
wagon  hit  plaintiff  or  anybody  and  did  not 
know  anything  aboat  It  nntU  after  the  al- 
leged occurrence. 

There  was  also  evidence  on  the  part  of 
both  plaintiff  and  McBreen  that  Himan,  upon 
reaching  tbe  point  in  the  alley  .where  he  turn- 
ed to  come  into  the  bkm,  had  a  dear  view  of. 
and  could  easily  have  seen,  plaintiff  where  he 
sat  for  a  distance  of  35  or  40  feet  before 
reaching  him,  and  that  he  could  easily  have 
stopped  the  horse  in  S  or  6  feet.  Plaintiff 
denied  that  he  was  Intoxicated  at  the  time, 
and  McBreen  says  he  saw  nothing  to  Indicate 
that  he  was. 

These  two  witnesses,  plaintiff  and  Mc- 
Breen, were  all  that  testified  for  the  plaintiff 
concerning  the  matters  surrounding  the  In- 
fllctton  of  the  injury,  and,  after  a  medical 
witness  bad  testified  as  to  the  nature  and 
extent  of  the  Injuries,  plaintiff  rested. 

Thereupon  defendant  presented  an  applica- 
tion for  a  continuance  based  on  surprise  at 
McBreen's  testimony  at  tbe  present  trial  and 
tbe  change  therein  from  what  It  was  at  the 
first  trial  and  in  his  deposition  taken  before 
that  Tbe  plaintiff  waived  tbe  necessity  of 
reducing  the  application  to  writing,  and  also 
the  making  of  the  affidavit  thereto,  and  npon 
said  waiver  the  application  was  made  orally. 
Inasmudi  as  It  will  be  better  to  here  set  forth 
defendants  evidence  and  contentloD  as  to 
what  hai^iened  at  the  bam,  In  contrast  iA 
what  plaintiff  contends  happoied,  we  will  not 
go  farther  into  the  apiHlcatlon  at  this  tfme 
except  to  say  that,  upon  plaintiff's  objection 
that  McBreen's  testimony  at  this  trial  was 
snbstantlany  the  same  as  before,  and  that  de- 
fendant had  shown  no  diligence,  the  court 
overmled  the  application  tor  contlnvano^  the 
defendant  excepting. 

Upon  tbe  commencement  of  defendant's 
testimony,  the  plaintiff  for  the  first  time  ask- 
ed to  have  the  witnesses  put  under  tbe  rule^ 
and,  over  the  objecttois  of  defendant  this 
was  done. 

Thereupon  Himan  testified  that  he,  In  conf- 
pany  with  Klein  on  tbe  seat  beside  him,  drove 
the  horse  into  the  bam  In  a  walk;  that  one 
cannot  see  Into  the  interior  of  the  bara  tlU 
be  gets  in  the  doorway;  that  be  saw  plain- 
tiff seated  in  a  chair  a  few  feet  directly  east 
of  the  door  on  the  north  aide  of  the  door 
line,  sitting  right  close  up  to  the  north  line 
of  the  driveway;  that  he  stopped  In  the 
entrance  until  the  rig  ahead  of  him  could 
get  out  of  tbe  way  and  Klein  spoke  to  plain- 
tiff, and  then  witness  drove  on  In  going  east 
along  the  driveway  and  not  getting  over  the 
north  line  thereof ;  that  as  be  started  to  go 
into  the  barn  plaintiff,  who  was  sitting  right 
close  up  to  the  line,  started  to  get  up  and  pull 
his  chair  hack ;  he  was  edtting  right  close  to 
the  side  of  tbe  horse  as  It  passed  him,  and  tbe 
plaintiff,  as  he  started  to  poll  bis  dialr  ba^ 
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fell  OTvr  It;  whether  ttae  chair  fell  or  i^ain- 
tUr  slipped  at  the  time  he  was  not  positive. 
Witness  was  lookins  and  drlvins  straight 
ahead,  bat  coald  not  help  but  see  plaintlflT 
fall,  as  the  latter  was  then  at  the  side  of  the 
wagon,  witness  being  on  the  right-hand  side 
of  the  seat  and  Klein  on  the  left  next  to 
plaintiff;  that  he  did  not  know  plalntlft  was 
hurt;  that  he  saw  him  sprawled  out  on  the 
floor,  bat  he  got  up  Immediately;  that  he  Is 
positive  the  wagon  did  not  nm  or&r  plain- 
tUTa  leg;  that  there  was  no  Jolt,  and  he  did 
not  know  i^alntur  was  struck,  and  plaintiff 
made  no  claim  that  he  was  struck,  but  did  at 
the  office  show  his  leg  and  said  It  was  lucky 
he  was  not  hurt  rery  much;  that  the  men  were 
Bitting  further  to  the  sooth  than  they  usually 
sat;  that  he  saw  plalntlfl,  In  backing  bis 
chair  from  the  wagon,  as  be  was  sitting  pret* 
ty  dose,  fall  oat  of  his  chair,  his  head  to  the 
north,  uid  he  waa  pretty  tall ;  that  the  negro 
nerer  moved,  never  felt  out  of  his  diair,  Imt 
sat  «UU ;  that  the  horse  went  two  or  three 
feet  and  stepped;  that  the  men  were  sitting 
too  close  to  the  driveway,  closer  than  any  one 
naoally  sat;  tliat  If  plaintiff  was  strack  at 
all  It  was  because,  in  trying  to  get  further 
back,  he  fell  out  of  the  chair  and  stretched 
his  legs  out  until  they  came  in  contact  with 
the  wheel,  which  waa  his  fault,  as  the  wagon 
would  hot  have  hit  him ;  that  the  horse  was 
20  years  old  and  quiet  and  under  control ; 
that  plaintiff  was  Intoxicated ;  that  It  would 
have  been  Impossible  for  the  horse  to  have 
taken  any  such  eourse  as  plaintiff  says  It  did, 
or  for  the  wagon  to  have  struck  plaintiff  seat- 
ed where  he  dalms  he  was.  becaaee  of  the 
posts. 

Boll,  the  proprietor,  testified  that  the  plain- 
tiff  was  sitting  •  right  along  the  driveway, 
could  not  say  exactly  where,  but  closer  to 
the  line  of  the  driveway  than  the  office; 
that,  when  If  cBre«i  came  in,  he,  the  witness, 
started  to  he^  him  to .  unhitch,  and  Just 
fbm  Hlman  came  In  with  bla  wagon,  and, 
In  inder  to  mate  room  for  blm,  wltneas 
took  hold  of  McBreen's  horse  and  the  buggy 
■haft  and  pulled  them  fonrerd  a  little  to 
allow  Hlman  room  to  come  in ;  that  when  he 
did  tlila  Hlman,  who  had  stopped  in  the  en- 
trance^ came  In,  Qie  horae  proceeding  in  a 
walk;  witness  had  bold  of  UcBreen's  horse 
^en  he  heard  a  dialr  turn  ovw,  but  this 
was  oat  of  vltnesif  sight,  owing  to  the  horse; 
that  be  did  not  know  whether  the  wagon 
■tmdc  anything  ov  not,  as  be  was  where  he 
oonld  not  see;  that  Hlman  came  to  a  stop 
at  the  door,  and  thai  came  on  In  a  walk,  the 
horse  stopping  the  second  time  of  its  own 
accord,  and  that  he  did  not  catch  him ;  that 
the  horse  waa  headed  due  east  as  he  came 
in.  His  statement  that  he  did  not  think  the 
horse  and  wagon  got  out  of  the  limits  of  the 
driveway  was  stricken  out  as  a  conclusion, 


they  did  or  not;  It  would  depend  oa  what 
were  considered  the  limits;  that  plaintiff 
was  Intoxicated.  On  cross^xaml  nation  be 
was  ashed  If  be  would  say  plaintiff  and  the 
colored  boy  were  about  halfway  between  the 
north  line  of  the  driveway  and  tbe  office,  and 
answered  "Yes" ;  that  he  did  not  see  what 
overturned  plaintiff's  ch&lr,  as  he  could  not 
see  It  from  where  he  was;  that  he  did  not 
see  plaintiff  on  the  floor  at  all,  as  he  had 
gotten  up  before  be  got  around  there;  that 
plaintiff  "sort  of  laughed  It  off";  that  he 
did  not  seem  to  be  hurt  at  alt" ;  but  tills  waa 
stricken  out  as  a  conclusion ;  that  the  plain- 
tiff's trousers  were  torn  a  little  ahove  the 
bottom,  and  plaintiff  went  away  and  came 
back  saying  he  was  "going  to  get  a  new 
pair  of  trousers  for  that  anyway." 

Klein  testified  that  lie  was  on  the  wagon 
with  Hlman,  sitting  t6  the  left  of  the  lat- 
ter ;  that  when  they  drove  Into  the  bam  en- 
trance they  stopped,  and  plaintiff  was  sit- 
ting very  dose  to  the  horse  and  wagon; 
that  witness  spoke  to  him;  that  be  had 
known  plaintiff  for  a  long  time,  and  plaintiff 
was  drinking  "pretty  heavy,"  be  could  hard- 
ly stand  up;  that  when  the  McBreen  horse 
was  out  of  the  way  they  went  ahead,  and 
the  plaintiff  "went  to  move  his  rodilog- 
chair,  and  be  fell  and  went  against  the  left 
wheel";  that  the  wagon  did  not  strike  his 
chair  nor  knock  it  over,  nor  was  the  negro's 
chair  struck,  nor  did  he  fall ;  that  Himan's 
horse  took  no  such  course  as  plaintiff  said  it 
did;  that  it  was  impossible  because  of  the 
posts  that  were  there;  that  plaintiff  got  up 
out  of  his  chair,  but,  being  drunk,  fdl  back 
over  it 

Thus  it  is  seal  that  the  Issne  of  whether 
plaintiff  was  stmck  and  Injured  by  the  wag- 
on through  tbe  negUgmoe  of  defendanfa 
driver  or  wbetbw  be  fell  and  In  tbe  fall 
stuck  bis  leg  out  in  tbe  way  of  the  wagon 
as  It  came  1^  and  was  hart  throng  his 
own  negligence  depends  upon  evidence  that 
covers  a  very  small  and  narrow  compass, 
uamdy,  as  to  what  occurred  as  Hlman  drove 
In  and  at  tbe  moment  he  pass^  plaintiff. 
Tbe  nub  of  tbe  case  lies  In  this  narrow  limit 

Wherever  plaintiff  was  seated  In  the  sevoi- 
foot  qtace,  tbe  alleged  Injury  coald  have 
happened  as  tbe  deftedanf  a  witnesses  claim, 
since  it  Is  oraiceded  that  plaintiff  Is  over  six 
feet  tall,  and  If  be  was  Intoxicated  as  tbey 
say  be  was,  and  fell  and  sprawled  out  on  the 
floor  in  an  efltort  to  get  out  of  bis  chair,  his 
foot  and  shin  could  have  struck  against  the 
wagon  wheel  as  they  dalm  it  did  throui^  no 
fault  of  defendant's  driver;  and,  as  plain- 
tiff did  not  see  the  wagon  come  into  the  bam, 
McBreen's  testlmcmy  as  to  what  occurred  be- 
fore the  Injury  and  as  to  how  It  happened 
Is  a  very  Important  and  pivottl  matter  la 
the  case. 

In  the  cross-examination  <tfHcBieen head- 


whereupon  he  said  be  could  not  say  whether  mltted  that  on  October  26, 1016;  a  little  over 
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two  months  after  the  alleged  Injury  (the 
Moood  trial  was  bad  nearly  four  years  there- 
after), the  plalntlfl  took  bis  deposltloii,  wblcb 
was  before  tbe  flrat  trial ;  ttiat  he  amunmeed 
before  be  was  examined  that,  regardless  of 
tbe  correctness  vlth  whUdi  It  was  written  np, 
be  would  not  sign  any  deposition  that  he 
save.  He  also  saM.  In  cross  examinatlwi  at 
the  present  trial  that  he  understood  when  tbe 
d^nsltlm  was  tafcoi  that  tbe  plaintiff  was 
taking  it  and  bad  a  right  to  take  his  deposi- 
tion as  we  of  tbe  witnesses  to  the  occurrence. 
tte  could  give  no  reason  at  the  trial  for  hav- 
ing tbua  refused,  before  tbe  deposition  was 
taken,  to  sign  any  that  mls^t  be  takoi,  bnt 
said: 

"I  juBt  had  an  idea  I  would  not  sign  any  pa- 
pers in  regard  to  tlie  case,  tfaat  is  all."  "I 
don't  know  exactly  why.  I  took  a  notion  I 
would  not  sign  my  name  on  it." 

He  farther  said,  tn  cross^xamlnatlon,  that 
bis  testimony  in  the  deposition  was  taken 
down  in  shorthand,  and  that  he  never  signed 
tbe  deposition. 

This  unsigned  d^osltlon,  which  was  filed 
in  the  first  solt,  was  then  presented  to  him, 
and  he  was  cross-examined  in  regard  there- 
to. According  to  the  deposition,  McBreen 
testified  as  to  matters  In  general  pretty  much 
as  be  did  In  tbe  present  trial,  but  as  to  cer- 
tain vitally  important  matters  his  testimony 
was  wh{dly  different  and  in  no  way  can  It 
be  said  his  testimony  Is  substantially  tbe 
same,  as  plaintiff  claims. 

In  the  deposition  the  witness  said  the  first 
thing  that  attracted  his  attention  to  any- 
tbing  unusual  was  that  be  beard  some  one 
holler,  be  thought  It  was  Roll,  who  was  help- 
ing unhitch;  that  witness  was  facing  south 
(Instead  of  north  as  be  how  claims),  and  bad 
his  back  turned,  and  be  loolied  around  and 
saw  the  horse  coming  In;  that  the  horse, 
when  he  first  saw  him,  was  on  the  north  side 
of  the  driveway  where  be,  tbe  witness,  was, 
and  Mr.  Roll  had  the  horse  by  the  head, 
and  tbe  horse  bad  stopped ;  that  he  did  not  see 
the  wagon  run  over  plaintiff  or  over  anything, 
or  strike  plaintiff ;  that  be  did  not  see  plain- 
tiff or  tbe  negro  until  after  the  incident  was 
over;  that  plaintiff  bad  his  pants  torn,  but 
he  did  not  see  his  Injured  l^  that  day,  bnt 
did  afterwards;  that  when  he  (McBreen) 
drove  into  the  bam  be  saw  two  or  tbree  fel- 
lows sitting  there,  bnt  did  not  notice  the 
irialntiff ;  tbst  be  had  no  difficulty  In  driving 
in.  When  asked  if  any  one  was  sitting  out 
In  the  driveway,  he  replied,  "Well,  I  drove 
In  all  right."  and  when  asked  where  the  sit- 
ting men  were  with  reference  to  the  north 
line  of  tbe  driveway,  he  said,  "Tbey  were  on 
tbe  north  slde^  how  far  I  could  not  say."  He 
said  several  times  he  had  bis  back  turned 
to  flw  men  wheu  Himan  drove  In,  and  could 
therefore  give  no  erldenoe  as  to  bow  tbe  in- 
cident occurred. 


But  McBreen  poaltlvsly  denied  having  thus 
teatifled  at  tbe  taking  of  hU  d^Msltlim  or 
at  tbe  first  trial,  and  aald  he  had  at  botb 
ttadea  taatifled  aa  be  did  at  tbla  laat  trial, 
and  asserted  that  his  testlmmy  given  at  the 
taking  of  the  dq^tlmi  was  not  taken  down 
or  reported  correctly  t^'  DlffiuidMfsr,  tbe  no- 
tary and  ahortband  r^rter  tboec^  with 
whmn,  however,  be  was  not  acquainted  and 
whose  name  be  did  not  know. 

In  tbe  first  suit  between  tbe  parties  the 
plaintiff  took  and  filed  tber^  the  deposi- 
tion of  W.  8.  Buck,  who  at  tbe  time  of  the 
alleged  Injury  was  the  defendant's  general 
manager.  At  the  time  of  the  second  trial, 
however,  plalntlfl  was  working  In  Lincoln, 
Neb.,  for  Buck,  wbo  bad  gone  Into  the  mer- 
cantile business  for  himself.  Defendant  of- 
ered  in  evidence  the  deposition  tbua  taken 
by  plaintiff  and  filed  in  the  former  suit. 
PlainUff  objected  to  the  defendant  using  the 
deposition  on  the  ground  that  Buck  was  In 
the  dty  and  available.  PlalntllTs  counsel  in 
making  the  objection  said  he  was  "reliably 
Informed"  Buck  was  In  tbe  dty,  and  that 
he  knew  be  was  because  counsel  bad  called 
his  office  over  the  teleiAone.  Tbe  court  ruled 
that  tbe  deposition  would  not  be  admissible 
unless  defendant  made  a  showing  that  Buck 
was  not  In  the  city,  and,  upon  ascertaining 
that  defendant  had  not  had  Buck  subpoenaed, 
sustained  the  objectlcm  to  the  deposition, 
the  defendant  excepting. 

In  tbe  deposition  Buck  teatifled  that  plain- 
tiff came  to  the  defendant's  office  shortly  aft- 
er noon  on  the  day  of  the  Injury ;  tfaat  one  of 
bis  trousers'  legs  was  torn,  a  slit  about 
three  or  four  inches  long  about  an  inch  frmn 
the  bottom;  that  plaintiff  limped  some; 
that  be  showed  witness  "a -black  and  bine 
place"  on  bis  leg  about  three  or  four  inches 
above  the  ankle  Joint,  the  akin  of  which  wa» 
not  broken,  but  it  looked  like  drops  of  wa- 
ter were  oozing  through ;  that  he  mentioned 
no  other  Injuries,  and  said  something  about 
Iiavlng  been  run  over  by  somebody  down  at 
tbe  bam;  that  the  bruised  plaoe  had  not 
been  dressed  yet ;  and  that  be  made  no  com- 
plaint of  any  pain  or  suffering  from  It,  and. 
was  able  to  get  about,  though  be  was  "pretty 
drunk,"  "so  drank  he  could  hardly  stand." 

Defendant  also  offered  in  evldraice  tbe  pe- 
tition filed  by  plaintiff  in  tbe  former  case  "for 
tbe  purpose  of  showing  what  was  then  said 
about  the  ground  of  recovery,  and  showing 
the  difference  between  the  petition  In  this 
suit,"  and  as  an  admission  or  statement  of 
what  was  originally  stated  by  this  plaintiff 
in  bis  pleading  and  as  different  and  distinct 
from  what  be  now  states  In  his  pleading. 
The  plaintiff  objected  on  the  ground  that  tbe 
petition  was  wholly  irrelevant.  Incompetent, 
and  Immaterial  to  any  Issue  Id  the  case,  and 
the  court  sustained  tbe  objection.  Coonsei 
for  defendant  urged  its  admissibility  because 
ita  statem«ita  bora  on  tbe  "credlbiUty  of  the 
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Itlalnturk  present  tUxaj.*'  To  tbls  the  conrt 
reidled  tbat  plalntUt  had  «  right  to  file  a 
new  petltloB,  and,  nutalnlBg  the  ohjecttoo, 
excluded  the  petition.  The  defendant  then 
offered  the  reewd  of  the  court  ahowlns  th« 
fbrmer  noosnit  as  anne  evldenoe  tmdlnv 
to  show  diat  McBreen  had  not  testified  at 
that  trial  as  he  had  In  this  one,  hut  the  court 
refused  to  admit  It  In  evidence. 

The  evidence  of  plaintiffs  medical  witness 
as  to  his  injuries  was  that  plaintiff  came  to 
blm  along  in  the  afternoon;  that  he  had 
marks  and  t)nilses  on  his  hip,  beck,  and 
left  leg  between  the  knee  and  ankle;  that 
there  was  not  much  visible  sign  of  injury 
outside  of  the  bruise  on  his  leg;  that  noth- 
ing else  required  treatment  and  be  gave  none 
eicept  to  the  leg;  that  as  to  that  the  leg 
was  red,  swollen,  and  painful ;  that  the  out- 
side layer  of  skin  had  been  rubbed  off,  but 
it  was  not  cut;  the  blood  was  exuding 
through  the  skin,  not  running,  but  comius 
through  the  pores ;  that  he  continued  to  treat 
It  for  two  months,  and  for  a  time  It  got 
■worse;  it  s\t'elled,  and  a  tumor  or  pus  form- 
ed which  fluctuated;  that  when  he  ceased 
treating  him  the  place  was  not  cured ;  there 
was  some  inflammation  and  pain  there;  that 
the  periosteum  or  covering  of  the  bone  was 
Injured;  that  the  last  time  he  examined  him 
was  about  a  week  before  the  last  trial ;  that 
the  leg  looked  like  anyhody^s  legs  now  except 
that  one  of  the  muscles  was  not  attadied 
to  the  ankle;  that  the  result  of  the  loug-con- 
tinned  Inflamnutlon  caused  a  scar  to  come 
]n  Qie  covering  of  the  honp,  through  which 
scar  the  blood  cannot  circulate  as  freely,  so 
that  Bonrlshmeut  Is  Impaired,  and  as  the 
nerves  are  constricted  there  It  gives  rl'se  to 
tendwnesB  and  pain  vhen  the  leg  la  pressed 
at  that  pfrint;  that  the  leg  is  weaker  than 
the  other  and  the  condition  Is  permanent. 

[1]  The  first  point  made  by  appellant  la 
that  the  court  should  have  granted  a  contin- 
uance on  the  ground  of  surprise  at  the  tes- 
timony of  the  witness  McBreen.  As  herein- 
before stated  and  shown,  the  vital  part  of 
the  evidence  as  to  defendant's  liability  is 
cmcentrated  In  that  which  has  to  do  with 
the  coming  of  Hlman  Into  the  barn  and  what 
occnrred  at  the  mom«it  he  passed  plaintiff. 
The  latter  admits  he  did  not  see  Hlman  come 
Into  the  barn,  and  the  first  thing  he  knew 
be  was  knocked  over.  The  evidence  of  M(n 
Breen  that  he  saw  the  whole  thing  is  there- 
fore the  very  heart  and  vitals  of  plaintiff's 
case.  It  Is  the  only  evidence  i»Ialtttlff  has 
from  an  apparently  dlslnto^sted  sonrce  as  to 
what  did  occur  at  the  cradal  point.  Gonse- 
quently  its  Importance  canot  he  overesti- 
mated. Bat  in  the  vital  particulars  above 
noted  BteBreen'a  erldence  at  the  second  trial 
(four  years  after  the  occurrence)  Is  directly 
eontnuT  to  that  wbl(A  manlfMrtly  appears 
to  bare  been  his  evidence  In  hit  deposltlw 
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a  little  over  two  monUis  after  the  al- 
lseed Injury  occurred,  and  to  Aat  glvat  Xaj 
falm  at  the  former  tiiaL  ^ere  Is  no  expla- 
nation on  his  part  as  to  any  change.  He 
merely  denies  tbat  there  Is  any  change,  and 
boldly  asserts  that  his  testimony  was  not 
onTOcUy  taku  down.  It  will  not  do  to  say 
that  his  testimony  is  substantially  the  saute, 
becanse  clearly  It  Is  not  The  motion  fOr  a 
emtinuance  asserts  Uiat  he  testified  at  the 
ttam&[  trial  the  same  as  he  did  at  his  deposi' 
tloo.  For  the  purpose  of  passing  on  the  pro- 
priety of  the  continuance,  this  must  ba  ao- 
c^ted  as  true;  betides,  it  is  not  conceivable 
that  there  could  have  been  an  enforced  n<m- 
sidt  If  be  had  testtfled  In  the  former  trial  as 
he  did  at  the  last  Clearly  defendant  oonld 
not  anticipate  that  McBreen  woqld  diange 
his  testimony  after  having  twice  testified 
that  he  did  not  see  the  occurrence  nor  what 
preceded  It.  Conseauently  defendant  ought 
not  to  be  charged  with  a  lack  of  diligence  In 
not  being  prepared  to  meet  his  bold  assertion 
that  lie  testified  the  same  way  before.  Nor 
will  it  meet  the  situation  to  say  tbat  McBreev 
was  cross-examined  upon  the  deposition,  and 
that,  plaintiff  not  objecting,  the  deposition 
was  Introduced  in  evidence  by  defendant, 
and  therefore  it  got  the  benefit  thereof.  The 
trouble  is  McBreen  swore  that  the  deposition 
did  not  correctly  contain  his  testimony,  and, 
owing  to  the  temporary  absence  of  the  short- 
hand man  and  notary,  Diffendorfer,  and  of 
the  stenographer  of  division  No.  1  of  the 
(drcult  court  of  Jackson  county,  wherein  the 
first  trial  was  had,  defendant  was  thus 
caught,  unexpectedly  and  through  no  fault 
on  Its  part,  without  means  of  obtaining  af-^ 
firmative  and  competent  proof  of  exactly 
what  McBreen  did  testify  to  on  those  two 
former  occasions,  and  had  no  means  of  Im- 
peaching hhn  in  the  most  effective  way  pos- 
sible by  showing,  by  the  men  who  took  hla 
evidence  down,  that  he  testified  differently  on 
said  occasions.  The  ccmtention  that  defend- 
ant has  shown  a  lack  of  diligence  because  it 
did  not  procure  a  transcript  of  McBreen's 
testimony  on  the  former  trial,  and  did  not 
obtain  Diffendorfer*s  deposition  as  to  what 
McBreen  testified  to  In  his  deposition.  Is 
without  merit,  since  there  was  no  reason  to 
anticipate  that  McBreen,  after  having  twice 
testified  that  he  did  not  see  the  occurrence, 
would  face  alraut  and  swear  that  he  did  see 
IL  Besides,  as  to  his  testimony  at  the  for- 
mer trial,  what  good  would  a  transcript  of 
that  have  done?  Defendant  had  the  deposi- 
tion taken  at  the  Instance  of  plaintiff  and  by 
a  notary  of  his  selectlrai,  but  McBreen  nulll- 
fles  It  by  co<dly  saying  his  teetlmmy  was  mit 
correctly  reported.  It  would  seon  that  under 
t^e  drcamatancee  defendant  could  rightfully 
dalra  to  be  surprised.  It  was  thus  caught 
without  the  means  of  combating  the  strange 
and  startllns  dianca  of  front  on  tbe  part  ixt 
this  witnesa. 
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"SurpiiM  In  Its  legal  acceptation.  It  i«  said. 
denoteB  an  nnforeseea  diupiiointiaeiit  In  some 
reasonable  expectation  asafnst  vhlch  ordinarj 
prudence  would  not  have  afforded  protection." 
Peers  v.  Davis'  Adm're,  29  Mo.  ISA,  190;  Pret- 
well  V.  Laffoon,  77  Mo.  26. 

"Where  there  1b  a  clear  case  of  surprise  and 
the  party  complaining  ia  wholly  free  from  negli- 
gence, so  that  without  the  interposition  of  the 
court  injustice  would  be  done,  a  continuance 
should  be  granted  or  >a  new  trial  awarded-" 
Oidionson  v.  Union  Depot  B.  Co.,  129  Mo.  892, 
400,  81  S.  W.  800,  802. 

Aad  sniprlse  1b  one  of  the  statutory 
grounds  for  grantliis  a  new  trial.  Section 
1453,  R.  S.  1919. 

"The  general  rule  is  that  when  a  par^  or  his 
counsel  is  taken  by  surprise,  in  a  material  point 
or  circumstance  which  could  not  have  been 
anticipated,  and  when  want  of  skill,  care,  or 
attention  cannot  be  Justly  imputed,  and  in- 
justice has  been  done,  a  new  trial  sboold  be 
granted."  8  Bonrier,  3210. 

In  practice,  snrprise  is: 

,  The  "situation  in  which  r  party  is  unexpect- 
edly placed,  without  any  fault  of  his  own,  which 
will  be  injurious  to  his  interest."  87  Cyc.  15. 

[I]  In  Withers  t.  State,  23  Tex.  App.  806, 
5  S.  W.  121.  defendant  daimed  surprise  and 
asked  for  a  continuance  because  a  witness 
testified  directly  contrary  to  what  be  bad 
sworn  to  <m  a  former  trial,  and  it  was  held 
that  the  court  erred  In  reftislng  the  continu- 
ance. There  is  no  question  but  that  the 
granting  of  a  continuance  rests  within  the 
eound  discretion  of  the  trial  court,  but  it  Is 
not  an  absolute  or  arbitrary  discretion;  it  Is 
one  that  is  subject  to  review  If  the  discre- 
tion has  been  unsoundly  exercised. 

"A  trial  court  has  no  right  to  arbitrarily  re* 
fuse  a  continuance  to  a  party  to  a  suit  where 
there  has  been  due  diligence  in  preparing  for 
trial  and  when  it  would  work  injustice  or  op- 
presrion."  Laun  v.  Ponath,  106  Mo,  App.  20B, 
206,  TO  S.  W.  720,  and  eases  dted. 

[S]  It  is  urged  by  plalntifl  that  the  action 
of  the  court  in  orerrullng  tbe  contlnoance 
cannot  be  disturbed  because  tbe  application 
was  not  sufficient.  It  was,  bowerer,  not  over- 
ruled  on  this  ground,  but  because  of  a  lack 
of  diligence.  Plalntlir  cmsented  that  the  ap- 
plication might  be  made  orally  in  op^  court 
and  waived  motion  and  aflldavit  in  writing 
and  further  waived  oath  to  the  application. 
It  is  not,  llierefore,  tbe  formal  written  ap- 
plication called  for  in  the  statutes  But,  tak- 
ing It  as  a  whole,  it  contains  all  the  essential 
elements  of  a  good  application.  It  is  mani- 
fest from  tbe  oral  motion  that  the  difference 
In  McBreen's  testimony  was  clearly  pointed 
oat,  and  that,  owing  to  the  temporary  ab- 
sence of  DICTendorfer,  who  took  and  tran- 
scribed the  deposition,  and  of  the  official  ste- 
iu)grapher  in  division  No.  1,  defendant  could 


not  meet  the  change  In  McBrera's  testlmonj, 
and  that  It  was  Impo^ble  to  obtain  proof 
to  show  that  fact.  The  name  of  the  official 
stenographer  was  not  motioned,  but  the 
man  himself  was  designated,  as  well  as  the 
position  be  held  In  an  adjoining  and  co-ordi- 
nate branch  of  the  court,  and  the  particular 
number  of  the  division  was  given,  and  the 
fact  that  his  substitute,  acting  In  his  tem- 
porary absence,  could  not  read  his  notes,  was 
fully  stated.  The  necessity  of  the  presence 
of  the  witnesses  was  not  dreamed  of  until 
McBreen  testified  as  he  did,  and  the  impor- 
tance and  imperative  need  of  getting  the 
proof  and  the  temporary  Impossibility  of  do- 
ing so  was  all  so  clearly  stated,  together  with 
defendant's  surprise  at  the  evidence  McBreen 
gave,  that  it  manifestly  appeared  that  the 
witnesses  were  "not  absent  by  the  connivance 
or  coDs^t  of  the  defendant,  and  that  the 
application  was  not  made  for  vexation  of  de- 
lay," even  though  those  particular  words 
were  not  used  by  defendant  in  moving  for 
the  continuance. 

[4]  We  think  tliat  nnder  the  drcnmstances 
of  this  case  defendant  was  surprised  and  en- 
trapped by  the  sudden  and  unaccountable 
change  In  the  testimony  of  tbe  witness ;  that. 
In  view  of  the  situation,  defendant  was  en- 
titled to  a  postponement  of  the  trial  In  order 
that  It  might  have  a  fair  opportunity  to  Im- 
peach the  witness  by  showing  that  he  had 
changed  his  testimony  In  so  far  as  It  bore 
upon  tbe  crudal  points  In  plalntUTs  case. 
Hence  we  entertain  the  view  that  a  nev 
trial  should  be  granted. 

[I]  As,  in  our  view,  the  Judgmmt  should 
be  reversed  and  a  new  trial  granted^  it  be- 
comes unnecessary  to  pass  upon  the  qneatlon 
whether  there  was  reversible  error  In  exdud- 
Ing  the  deposition  of  Buck  and  plaintiff's 
petition  in  the  other  cas&  So  far  as  the 
lattw  Is  Qoncemed,  It  was  admissible  for  one 
reason  at  least  as  it  allied  that  "tlie  «- 
trance  into  said  bam  wblb  obstmcted  by  oth> 
»  horses  and  vebideiT*  when  In  the  presait 
case  plaintiir  contended  that  McBreoi's  taorae 
and  buggy  was  so  far  inside  as  to  constitute 
no  obstmctlon  and  that  defendant's  driver 
did  not  stop  bis  horse  at  tbe  entrance  becanse 
there  was  a  horse  and  buggy  in  the  way.  As 
the  case  is  to  be  retried  we  need  not  say 
whether  this  error  was  cured  by  plaintiff's 
belated  waiver  of  objections  to  tbe  introduc- 
tion of  the  petition  <m  a  later  day  and  after 
defendant  had  dosed  its  case,  upon  which 
waiver  no  actlm  was  taken  by  the  court 
which  bad  theretofore  ruled  that  the  peti- 
tion was  not  evidoice.  Buck's  deposition, 
taken  by  tbe  adverse  party  and  filed  in  the 
other  case,  c^tainly  contained  important 
evidence  in  defendant's  behalt  At  the  Ume 
tbe  deposition  was  taken,  Buck  was  defend- 
ant's general  manager,  but  at  the  time  of  the 
trial  he  was  plaintiff's  employer.  He  was 
not  present  in  cour^  and  tbe  deposition  it- 
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text  sbowed  that  he  r«dded  in  Kanaaa.  Bee- 
tl<>n  S487,  R.  S.  1919,  provides  that  a  AepoA- 
tion  may  be  read  If  Uw  witness  resides  ont 
of  the  state,  and  this  fact  may  be  established 
by  tbe  deposiog  Mtness.  Mlcha^  t.  Mathris, 
77  Uo.  App.  506,  661.  nie  only  exception  la 
when  the  witness  Is  present  at  the  trial. 

"The  fact  that  this  witnesB  toay  have  been 
within  the  jurisdiction  of  the  process  of  the 
court  at  the  time  of  the  trial  did  not  prevent 
the  reading  of  the  deposition."  Benjamin  v. 
Metropolitan  St.  By.,  138  Mo.  274.  287,  84 
S.  W.  68a  096. 

The  deposition  was  taken  by  plaintiff  In 
the  former  suit.  Tbe  other  party  sought  to 
nee  It  In  the  Bccond  trial,  but  did  not  file  It 
in  this  case  nor  give  notice  of  Intention  to 
nse  It:  A  deposition  taken  and  filed  In  a 
nose  Is  connnon  property,  and  rither  is  va- 
titled  to  use  it  If  otherwise  competrait.  Wat- 
son T.  Race.  46  Ho.  App.  546,  662.  In  Samuet 
r.  inthers,  16  Ma  532,  there  were  two  dejiosl- 
tions  of  Bristow  talten  defendant,  one  In 
a  former  suit,  and  the  otber  In  the  trial  of 
the  r^Mirted  actiim.  Witness  liimself  intro- 
duced In  evidence  the  depoaltioa  taken  in  tbe 
fbrmer  suit.  Tbe  court  held  that  "under  the 
olmunstances  of  this  case"  It  was  error  to 
admit  the  deposition,  as  It  was  not  filed  In 
the  second  suit  nor  notice  given  of  intention 
to  use  it.  In  Cabanne  v.  Walker,  31  Mo.  274, 
it  was  held  that  this  rule  is  dispensed  with 
wboi  the  ends  of  justice  require  It  And  In 
Parsons  t.  Parstms,  46  Mo.  265,  267,  tlie 
court,  after  mentioning  the  rule,  dtes  Samuel 
V.  Withers,  16  Mo.  632,  and  then  says,  "See, 
however,  Cabanne  v.  Walker,  81  Mo.  214," 
SI  Mo.  274.    In  Adams  v.  Ralgner,  69  Mo. 

364,  the  deposition  taken  In  a  former 
case  was  held  admissible,  even  though  not 
Gl^d  In  the  case  tried,  and  even  though  no- 
tice was  not  given ;  the  rule  not  being  "con- 
sidered Indispensable"  iir|ere  no  surprise 
would  result.  Inasmuch  as  plaintiff  took  and 
filed  the  d^Kwitlon  in -the  otber  case,  we  do 
Dot  see  bow  he  could  have  been  snrprlsed  by 
its  uae.  However,  opoa  a  retrial  of  the  case 


all  question  as  to  its  admissibility  can  be  re- 
moved by  reflltng  it  In  this  case. 

[8]  Plaintiff's  instruction  A  aagkt  not  to 
have  told  the  jury  that.  If  tfa^  found,  among 
otber  things,  that  pUiintlff  was  sitting  in  tbe 
bam  between  the  nortti  side  of  the  driveway 
and  the  ofilce  ''where  be  had  a  ilgtit  to  be," 
slnoe,  regardless  of  tbe  question  whether  this 
does  not  submit  a  question  of  law  to  the  jury, 
it  is  not  altogether  certain  that  a  Jury  rali^t 
not  undostand  this  phrase  as  b^ng  a  state- 
ment of  the  conrt  ttiat  he  had  a  right  to  be 
there.  The  instruction  comes  vary  near  evad- 
ing the  Issue  as  to  just  where  plaintiff  sat. 
Plaintiff  says  be  sat  halfway  between  the 
office  and  ttie  line  of  the  driveway.  Dofaid- 
ant  says  he  sat  very  dose  to  that  Un^  too 
close  In  fact  Now,  he  could  do  this  and  yet 
be  sitting  between  the  two.  However,  we  will 
not  say  the  Instruction  constitutes  reversible 
error,  inasmuch  as  it  elsewhere  required  tbe 
Jury  to  find  that  the  defendant  uegligently 
drove  ont  of  the  driveway,  though,  as  there 
were  no  boundaries  tor  the  driveway,  they  be- 
ing mere  imaginary  lines,  It  might  be  difficult 
to  say  whether  it  was  negligent  to  get  a  half 
Inch  or  so  over  the  line  whlcu  nevertlidess 
might  be  considered  as  out  of  tbe  driveway. 
It  seems  that  It  would  he  better  to  have  sub- 
mitted the  question  whether  plaintiff  was 
sitting  in  tbe  space  above  mentioned  a  suffi- 
cient distance  away  from  the  driveway  to  be 
reasonably  safe  from  passing  v^lcles  In  the 
driveway. 

Tbe  Instruction  on  the  measure  of  damages 
should  not  allow  the  flnding  of  a  greater  sum 
of  special  damages  for  medical  expense  thau 
is  warranted  by  the  evidence.  The  evidence 
showed  $150  while  the  Instruction  allowed 
the  Jury  to  find  on  that  Item  "not  exceeding 
$500." 

[7]  The  question  of  whether  the  verdict  Is 
excessive  need  not  be  noticed  in  view  of  a 
new  trial  being  awarded  for  the  reason  and 
upon  the  ground  herein  above  stated. 

The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trloL 

AU  concur. 
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TEXAS-MEXICAN  RY.  CO.  v.  RIO  GRANDE 
A  E.  P.  RY.  CO.    (No.  2810.) 

(SnpreiM  Court  of  Texas.    May  11,  1021.) 

1.  Carriers  «=3l2(2)— Commlssloii'B  order  di- 
viding throngh  rate  on  shipment  of  terminal 
carrier's  coal  over  Its  own  and  Initial  car- 
rier's lines  heid  valid. 

Where  tbe  Railroad  Commifisioa  eBtabliehed 
a  Joint  throQgh  rate  from  one  poiot  to  an- 
other, and  where  the  terminal  carrier  purchtteed 
coal  at  the  point  of  eommeueement  for  sh^- 
ment  between  sach  points  vithont  an  ogres- 
ment  with  initial  carrier  ae  to  division  of  tbe 
throngh  rate,  the  commiBBion's  order,  diriding 
the  through  rate  for  shipment  of  such  coal  in 
proportion  to  the  local  rates  of  the  carriers, 
held  valid,  as  agninat  contention  that  terminal 
railroad  was  not  entitled  to  a  rerenne  prorate 
for  hauling  its  own  coal  over  its  own  line. 

2.  Carriers  ^s»l2(2)  —  Terminal  oarrter  not 
entitled  to  switching  oharges  on  Its  coat 
billed  for  through  shipment,  but  stopped  at 
Intermediate  point  without  notice  to  initial 
carrier. 

Where  Railroad  Commission  established  a 
Joint  throngh  rate  between  two  points,  and 
where  terminal  carrier  purchased  coal  at  point 
of  eommeiKement  and  billed  coal  for  sh^tment 
to  such  other  point,  It  was  not  entitled  to 
■witching  charges  on  cars  stopped  by  it  at  the 
intermediate  point  where  initial  carrier's  line 
terminated  and  ita  own  line  commenced,  with- 
out informing  initial  carrier  as  to  tbe  cars 
so  stopped  and  the  somber  or  identity  there- 
of. 

Error  to  Court  of  Civil  Aiq^ealB  of  Fonrth 
Supreme  Judicial  District 

Acttm  by  the  Texaa-Mexicaii  Railway 
CcHnpitny  against  the  Bio  Grande  &  Eagle 
Pass  Railway  Ckunpany.  Judgment  for 
plaintiff  was  reversed,  and  judgment  ren- 
dered for  defendant  by  the  Court  of  Civil 
Appeals  UTS  S.  W.  236),  and  plaintUt  brings 
error.  Reversed  in  part  and  affirmed  in 
part 

Oreer  A  Hamilton,  ot  Laredo,  tor  plaintilf 
In  error. 

A.  Wlnslow,  of  Laredo,  and  N.  A.  Bector,  of 
Anstttt,  tor  defiendant  In  error. 

PIERSON,  J.  Defendant  in  error,  Bto 
Grande  &  Eagle  Pass  Railway  Company, 
owns  and  operates  a  line  of. railway  from 
Mlnera  to  Laredo,  where  it  connects  with  the 
Texas-Mexican  Railway  Company,  running 
eastward  through  Pescadlto  to  Corpus  Chrls- 
tt.  Prior  to  the  transactions  out  of  which 
this  suit  arose,  the  Railroad  Commission  of 
Texas  had  established  a  joint  through  rate  of 
80  cents  per  ton  on  coal  from  Minera  to  Fes- 
cadlto  moving  over  the  lines  of  plaintiff  In 
error  and  the  Texas-Mexican  Railway  Com- 
pany. The  local  rates  on  the  same  com- 
modity for  the  two  roads  were,  for  de- 


fendant In  error,  from  Mlnera  to  Laredo  W 
cesitM  per  ton,  and  for  the  Texas-Bfodcan 
Railway  Company  from  Laredo  to  Pescadlto 
65  cents  per  ton.  .  The  Texas-Mexican  Ball- 
way  Company  was  the  purchaser  of  coal  at 
tbe  mines  at  Mlnera  on  defendant  In  error's 
line,  and  billed  and  shipped  same  over  de- 
fendant In  error's  line  and  its  own  via  Lare- 
do to  Pescadlto.  Tbe  two  roads  had  no 
agreement  as  to  the  division  of  the  through 
rate,  and  tbe  controversy  arose  between  them 
as  to  tbe  division  thereof.  In  order  to  deter- 
mine the  controversy  the  Texas-Mexican 
Railway  Company  submitted  the  matter  of  the 
proper  division  of  said  rate  to  the  Railroad 
Commission  of  Texas  for  Its  decision,  and  In 
its  application  to  that  body  set  out  eight  cer- 
tain carload  shipments  ot  coal,  which  were 
shipped  on  through  blUs  of  lading  from  Ml- 
nera to  Pescadlto,  and  that  afterwards  said 
shipments  were  distributed  by  It  to  certain 
points  on  Its  line;  and,  after  setting  out  In 
detail  the  facts  relating  thereto,  It  condnded 
its  ai^llcatlon  to  the  Cooimlsslon  In  the  fol- 
lowing language: 

"The  Texas-Mexiean  Ballw^  Gonpanr  de- 
sires a  ruling  from  ypor  honoraUe  body  whether 

it  ie  entitled  to  a  division  of  the  through  rata 
upon  company  coal  shipped  from  Miners,  Texas, 
and  which  coal  actually  moves  to  Pescadlto, 
Texas,  and  we  would  be  pleased  to  have  this 
ruling  cover  all  shipments  of  company  coal 
moving  from  Minora,  Texas,  to  PescaiBto,  Tex- 
as." 

After  ft  bearing  the  Comnrisslon  entered 

the  following  wder  relating  thereto: 

"It  Is  now,  hereby,  ordered  by  the  Railroad 
Commission  of  Texas,  that  tbe  revenue,  accru- 
ing under  tbe  freight  rates  applicable  for  the 
tran^ortation  of  the  sblpmeBts  In  goeatton, 
the  same  b^g  carload  sblpments  of  soft  ooal 
from  l^nera,  Texas,  to  Pescadlto,  Texas,  shall 
be  divided  between  the  carriers,  participating 
in  the  hanl  thereof,  In  proportion  to  the  local 
rates  of  said  Coiqpanies  actually  applying  to 
and  from  the  polnffV  Interchange,  being  Lare- 
do, Texas,  through  which  tbe  shipments  actu- 
ally moved;  the  local  rates  to  be  need  as  fac- 
tors, bdng  as  follaws: 

"For  the  Bio  OrawlB'&  Bagle  Pam  Br.  Oo. 
sixty-five  (65)  cents  per  ton. 

"For  the  Texas-Mexican  By.  Oo.  fiftr-Sve 
(65)  cents  per  ton." 

About  Octol>er  29,  1912,  the  defendant  In 
error  began  requiring  the  San  Tomas  Ooal 
Company,  which  was  acting  as  agent  for 
plaintiff  In  error  In  the  shipment  of  its  ooal 
to  Pescadlto,  to  prepay  tbe  80  cents  throagji 
rate  charges  between  the  two  points,  and 
continued  thereafter  to  so  require  freight 
charges  to  be  paid  In  advance.  PlaintifF  in 
error  brought  this  suit  against  defendant  tn 
error  tn  the  district  court  of  Webb  county, 
alleging  that  the  total  tonnage  for  the  17 
months,  beginning  October  29, 1912,  and  end- 
ing March  1, 1914,  was  18,286^,  on  which  It 
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paid  to  d^imdant  In  enm  the  post  nun  of 
114,016.80  at  taw  rate  of  60  cents  per  ton; 
ud  that  under  tbe  diTlakm  m  proHded  by 
the  Railroad  Oommlsilon'B  order  tt  wonld  be 
ntltled  to  a  prorate  aaoimtini  to  se.7  cents 
per  ton.  It  wm^t  to  raoorer  tbe  86.7  cents 
on  all  coal  aetoally  bauled  to  Pescadito,  «2 
per  car  switchii^f  charges  on  those  cars  stop- 
ped at  Laredo,  and  15  cmts  pw  tm  on  (he 
prepaid  firetght  on  tbe  can  stopped  at  Lare- 
da  Detoidant  In  error  ooatestod  the  valid- 
tty  ta  the  Bailioad  OwnmlsiUin's  oxder  No. 
14Sn,  oontttkding  that  a  railroad  la  not  en- 
titled to  a  revenve  inmate  im  hauUng  its 
own  oonl  over  Its  own  Une^  It  admitted  that 
It  owed  plaintiff  In  wxor  IK  cents  pw  ton  m 
the  pr^ld  shipments  st4qn>ed  at  Laredo.  It 
further  alleged  and  diarged  that  said  bill- 
Ings  to  Pescadito  were  trandnlentlj  made  by 
plaintiff  in  error  for  the  poipoaa  of  getting 
a  prorate  that  It  was  not  entitled  to  reeelT^ 
and  In  sobstanoe  that  the  hauUng  to  Pes- 
cadito was  a  mere  subterfugs  to  avtfld  de- 
fendant ha  error's  local  rate  of  65  cents  per 
ton  on  coal  from  Minora  to  Laredo;  that 
plaintiff  in  error  was  not  tfititled  to  switch- 
ing diarges  on  the  cars  stopped  at  Laredo, 
and  that  said  cars  had  been  atoppeH  at  Lare- 
do without  glTlng  notice  to  it  of  said  stop- 
page or  of  rebiUlng,  and  plaintiff  In  error 
had  failed  and  refused  to  give  any  informs- 
tlon  to  defendant  in  error  as  to  any  cars 
stopped  at  Laredo.  It  further  alleged  that  if 
tbe  Railroad  Commission's  order  is  held  val- 
id, it  applies  only  to  the  dght  cars  of  coal 
spedally  motioned  in  plaintiff  In  OTor's  ap- 
plication to  the  Railroad  OonmiBSlon  and 
to  all  similar  shipments  from  llinera  on 
titrough  shipment  to  Feseadito  made  snbse- 
qoent  to  the  promnlgatlon  and  notice  of  said 
order. 

All  of  the  cars,  482  In  number,  were  billed 
throngh  to  Pescadito,  but  only  271  were  ac- 
tually hauled  through  to  Pescadito,  and  211 
were  stopped  at  Laredo.  The  district  court 
held  the  Railroad  Gommissioo's  order  valid, 
and  gave  Judgment  for  plaintiff  In  error  for 
a  full  prorate  on  all  shipments  hauled  to 
Pescadito;  for  the  15  cents  per  ton  on  pre- 
paid freight  on  cars  stopped  at  Laredo,  and 
for  92  switching  charges  ou  cars  stopped  at 
Laredo.  The  Court  of  Civil  Appeals  for  the 
Fourth  District  reversed  the  judgment  of 
the  district  court  and  rendered  Judgment 
for  defendant  In  error,  except  as  to  the  15 
cents  per  ton  on  prepaid  freight  charges  on 
ears  stopped  at  Laredo,  for  which  It  gave 
judgment  for  plaintiff  In  error. 

[1]  The  first  question  that  presents  Itself 
is  the  validity  of  the  Commission's  order  No. 
1427.  This  court  In  Cause  No.  2811,  Railroad 
Commission  of  Texas  v.  Rio  Grande  &  Eagle 
Pass  Railway  Co.,  230  S.  W.  974,  opinion  de- 
livered May  4, 1921,  Involving  the  Immediate 
controversy  herein,  has  held  said  order  valid 
In  all  respects  and  applicable  to  company 
coaU  Upon  the  authority  of  that  <vlnlon  the 
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judgment  of  Qw  Court  of  OlvU  Anieals  Is 
reversed,  and  that  of  the  district  ooort  Is  ^ 
firmed  as  to  tlie  dlrishm  i»orate  on  tl»  271 
cars  hauled  throi^  to  Pescadito. 

Defendsnt  In  error  admitted  that  it  Is  li> 
aUe  to  platotlfl  in  error  Cw  the  15  cents  per 
ton  <Mi  the  prepaid  freight  on  cars  stopped  at 
Laredo,  and  therefore  the  judgments  of  the 
Court  of  CUtII  Appeals  and  of  the  district 
ooart  in  that  respect  are  affirmed. 

It  is  earnestly  urged  by  dtfendsnt  in  error 
that  said  order  No.  1437  of  One  Commlsdon 
is  retroactive  except  as  to  the  et^t  cars  of 
coal  shipped  prior  to  tbs  date  of  the  order, 
and  thovCon  nnconatitntlonal  and  void*  as 
to  them. 

Defendant  In  error  doea  not  contend  that 
Oie  ortor  ia  retroaetiTe  as  to  flw  efi^t  ears, 
hot  mdy  aa  to  all  those  except  tbe  el^t  cars 
shipped  prior  to  Its  date.  If  it  Is  not  retro* 
active  as  to  the  elfi^t  cars,  It  Is  not  retroac- 
tive as  to  any. 

Thia  order  of  the  Omnmlsslon  Is  only  ap- 
plying and  putting  into  practical  effect  ito 
order  establishing  the  through  rate.  A  di- 
vision thereof  where  the  carriers  fail  to 
agree  upon  same  Is  Incident  to  and  an  aplAl- 
catlon  of  tbe  other  rate  theretofore  made  by 
the  Commission.  In  the  sbsence  of  the  Com- 
mission's order  the  court  would  decree  the 
reasonable  division  of  the  through  rate,  not 
only  as  to  the  eight  cars,  but  also  as  to  all 
shlpmente  in  nmtroversy  betweoi  the  par- 
ties. It  Is  clear  that  the  Commission's  order 
dividing  the  through  rate  in  proportion  to  the 
local  rates  is  the  reasonable  one  and  the  one 
tbe  court  would  make,  and  the  result  in  the 
Instant  case  would  be  the  same. 

Plalntlfl  In  error,  Texas-Mexican  Railway 
Company,  contends  that  It  Is  entitled  to  re- 
ceive from  defendant  In  raror  switching 
charges  at  Laredo,  (2  per  car  on  200  of  the 
cars  that  were  stopped  there,  for  conveying 
said  cars  from  the  transfer  track  to  its  coal 
bins  and  shops. 

[2]  Plaintiff  in  error  billed  aU  Ite  lihlp- 
ments  of  coal,  482  cars,  on  through  billing 
from  Mlnera  to  Pescadito,  the  shipment  ex- 
tending over  a  lengthy  period  of  time.  With- 
out notifying  defendant  In  error  of  its  pur- 
pose to  do  80,  or  of  Its  having  done  so.  It 
stopped  ite  said  shlpmente  at  Laredo,  recelv- 
\ug  the  said  cars  on  tbe  transfer  track. 
Thereafter  it  failed  and  refused  to  noti^  or 
Inform  defendant  in  error  as  to  the  cars  so 
Btoi^>ed  at  Laredo,  the  number  of  cars  or 
their  identity.  It  must  be  held  to  have  re- 
ceived the  cars  aa  through  shlpmente  and  to 
have  Tfduntarlly  transferred  them  to  Its 
coal  bins  and  shops,  lrresi>ectlve  of  ite  rights 
as  a  shipper  to  stop  ite  shlpmente  In  transit 
by  giving  notice.  We  conclude  that  plaintiff 
in  error  Is  not  entitled  to  recover  the  switch- 
ing charges. 

Tbe  judgment  of  the  Court  of  Civil  Ap- 
peals is  reversed,  except  aa  to  the  switching 
charges  and  the  15  cente  per  ton  on  prepaid 
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frel^t  diarges  on  cars  stonrad  at  Laredo, 
and  the  judgment  of  the  district  conrt  Is  re- 
formed as  to  the  sum  of  $418  swltchlDg 
diarges.  vblcta  Is  bere  rendered  In  favor  of 
defendant  In  error.  In  all  other  respects 
the  Judgment  of  tbe  district  coart  is  affirmed. 

The  costs  of  the  Court  of  Gl^l  Appeals  are 
awarded  aguinst  plaintiff  In  error,  and  the 
oosts  of  this  court  against  defcaidant  in  error. 


REA  et  al.  v.  LUSE  et  al.   ( No.  244-3326.)* 

(Commission  of  Appeals  of  Tezas»  Section  A. 
Jane  1,  1021.) 

1.  Frand  «=34l —Vendor's  eomplaiit  held  f 
state  cause  of  aotioi  for  deceit 

Vendor's  complaint,  In  an  action  against 
purcfaaser,  alleging  that  purchaser  miarepre- 
sented  that  maker  of  notes  received  in  part 
payment  of  the  purchase  price  was  solvent,  that 
deed  of  trust  bad  been  executed  on  certain  land 
to  secure  such  notes,  and  that  such  la&d  was 
of  certain  value,  held  to  state  a  cause  of  action 
for  deceit. 

2.  Fraud  ^s>59  (3)— Measure  of  damaies. 

In  vendor's  action  against  purdiaser  for 
deceit  in  inducing  execution  of  land  contract  by 
misrepresentatione  that  maker  of  notes  received 
in  part  payment  of  purchase  price  was  solvent, 
that  deed  of  trust  bad  been  executed  to  secure 
such  notes,  and  that  such  land  was  of  certain 
value,  vendor's  measure  of  damages  was  the 
difference  between  the  value  of  the  land  parted 
with  and  tbe  value  of  what  he  received  in  tbe 
transaction. 

3.  Lisas  «s»7— Purchaser,  who  aooepted  notes 
ia  part  payaieat  oa  stresith  of  radtaJs  as 
to  seouri^  for  aotes,  aatltled  to  equitable 
Ilea. 

Where  notes  recited  that  they  were  se- 
cured by  a  deed  of  trust  on  certain  land,  and 
where  deed  of  trust  purporting  to  secure  pay- 
ment of  such  notes  was  forged,  one  who  re- 
ceived notes  in  part  payment  of  the  purchase 
price  for  other  land  on  the  strength  of  the  re- 
citals in  notes  and  deed  of  trust  as  to  the 
execution  of  such  deed  of  trust  to  secure  notes 
feeU  entitled  to  an  equitable  deed  of  truat  lien 
<m  the  land,  thongh  no  deed  of  trust  was  In 
fact  executed. 

4.  Vendor  asd  purchaser  4=3259 —-Vendor 
held  not  entitled  to  vendor's  lien  os  other  land 
to  secure  payment  of  third  person's  notes 
transferred  to  vendor  Is  part  payment  of  pur- 
chase prioe. 

A  vendor  who  accepted  from  purchaser  In 
part  payment  of  the  purchase  price  third  per- 
son's notes,  which  recited  that  tbey  were  se- 
cured by  deed  of  truat  on  other  land,  and  did 
not  appear  to  be  purchase-money  notes,  held 
not  entitled  to  a  vendor's  lien  on  such  other 
land  to  secure  payment  of  tbe  notes. 


5.  Appeal  and  error  «s>l094<9)  —  SaprsBM 
Court  bound  by  flsdisg  of  Coart  ef  CIvfl  Ap- 
peals OB  ooafllotini  evldeme. 

The  Supreme  Court  Is  bound  by  tiie  finding 
of  the  Court  of  Civil  Appeals,  reversing  judg- 
ment of  trial  court  entered  on  verdict  of  jury, 
where  evidence  was  conflicting. 

Appeal  frcnu  Conrt  of  CivU  Aweaia  of 
Seventh  Supreme  Judicial  District 

Actl<ni  by  Mrs.  Mary  Ia  Waller  Kea  and 
husband  against  Mrs.  P.  L.  Lnee  and  bus- 
band.  In  which  defendants  set  up  a  cross- 
action  Interpleading  A.  F.  Lnae  as  one  of 
die  defmdanta.  Judgment  for  defoidants 
on  the  cross-action  was  rerersed,  and  the 
cause  was  remanded  by  the  Court  of  Olvll 
Appeals  (207  S.  W.  042),  and  defendants 
appeal.  Judgment  of  Court  of  Civil  Appeals 
affirmed. 

Kimbrough,  Underwood  &  Jadtson,  of 
AmarlHo,  for  appellants. 
W.  H.  Bussell,  of  Hereford,  for  ai^Ieea. 

TAYLOR,  P.  J.  The  case  presented  for 
review  grew  out  of  an  exchange  of  proper- 
ties between  A.  F.  Luse  and  Mrs.  P.  L.  Luse 
on  one  hand,  and  Mrs.  Mary  Waller  Rea  on 
the  other.  Mrs.  P.  L.  Luse,  Joined  pro  forma 
by  her  husband,  sued  Mrs.  Rea,  Joined  pro 
forma  also  by  her  husband,  for  breacb  of 
warranty  of  coveuants  coatalned  In  a  deed 
conveying  Mrs.  Rea's  land  to  Mrs.  Luse  as 
a  part  of  the  exchange  referred  ^to.  It  la 
□ot  necessary  to  state  tbe  nature  and  re- 
sult of  the  suit  filed  by  plalntltTs^  as  the 
Judgment  on  the  direct  action  was  not  ap- 
pealed from. 

Tbe  case  for  review  arises  on  the  cross- 
action  set  up  by  Mrs.  Bea  against  plain- 
tiffs In  the  direct  action,  and  A.  V.  Luse. 
wbo  was  interpleaded  as  one  of  the  de- 
fendants In  tbe  cross-actton.  It  Is  alleged 
in  tbe  crosB-petiMon  that  Mrs.  Rea  agreed 
to  sell  to  A.  F.  Luse  her  two  sections  of  land 
Id  Deaf  Smith  county  subject  to  the  Indebt- 
edness thereon,  In  consideration  that  be  pay 
her  therefor  |14,000  In  notes  executed  by 
O.  H.  Bennett,  secured  by  a  vendor's  lien 
on  6%  sections  of  land  In  Culberson  and 
El  Paso  counties ;  that  Luse  agreed  to  pro- 
cure from  Bennett  a  deed  of  trust  on  the 
land  covered  by  tbe  vendor's  Hen  to  further 
secure  the  payment  of  tbe  notes;  that  Mrs. 
Rea  was  Induced  to  execute  the  contract 
by  Luse's  statement  to  her,  falsely  made, 
that  he  had  sold  to  Bennett  the  lauds  to  be 
embraced  In  the  deed  of  trust  for  a  total 
consideration  of  $28,000,  and  that  the  $14,000 
in  notes  represented  one-half  of  the  actual 
purchase  price;  that  tbe  lands  were  reason- 
ably worth  $28,000,  and  their  market  value 
was  at  least  that  amount;  that  before  the 
final  consummation  of  the  contract  Lose 
represented  to  Mrs.  Bea  that  he  bad  procured 
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the  daed  of  trust  from  Bennett  In  accord- 
ance with  hia  agreonent  It  is  further  al- 
leged that  the  lands  embraced  in  the  par- 
ported  deed  of  trust  were  waste  lands,  worth- 
less, and  wlthont  market  vaine;  that  the 
poiported  signature  ot  Bennett  was  not  In 
fact  graalne.  and  was  a  forgery.  It  was 
alleged  that  the  TSloe  of  the  lands  and 
improvemmts  cmtracted  to  be  oonveared 
by  Mrs.  Bea  to  Lose  waa  not  leas  than 
¥60,000,  and  that  the  Incmnbrances  to  which 
th^  were  snbject  aggr^ted  about  925^000; 
that  tbe  consideration  pretended  to  be  giren 
by  Lose  for  Mrs.  Bea*8  equity  of  921,000 
was  the  Bennett  notes  txa  $14,000  and  fl6S 
in  cash ;  that  Bennett  was  insolvent;  and  that 
the  aecnrlty  to  the  notes  was  worthlesih 

While  tbe  erldenoe  discloses  that  Urs. 
Rea  rec^Ted  other  property  in  the  trade 
besides  the  B«mett  notes,  no  complaint  is 
made  that  sbe  was  deceived  in  any  matters 
other  than  those  relating  to  the  value  ct 
the  notes. 

Tbe  cross-petitlmi  s^  out  that  A.  V.  Lose 
In  his  dealings  with  Mrs.  Bea  acted  for  bis 
undisdosed  principals,  Mrs.  P.  L.  Lase  and 
ber  hnsband,  and  alleges  .the  ratification 
by  them  of  the  tenns  of  the  contract  and 
tbe  fraudulent  acts  of  A.  IP.  Luse,  and  the 
acceptance  by  them  of  the  boieflts  thereof: 
also  that  upon  the  pretended  omsummation 
by  F.  Luse  of  the  obligations  devolvlDg 
upon  him  under  tbe  terms  of  the  cmitract, 
he  cause  Mrs.  Bea  to  convey  her  two  sec- 
tions of  land  In  Deaf  Smith  county  to  Mrs. 
P.  Ifa  Luse.  These  allegations  were  made 
the  basts  for  interpleading  A.  V.  Luse  as  e 
party  defendant.  The  prayer  was  for  dam- 
ages in  the  sum  of  |25,00a  The  answer 
to  tbe  cross-action  consisted  of  general  and 
special  exceptions,  and  a  general  denial. 

Mrs.  Bea  testified  that  the  land  conveyed 
by  her  to  Mrs.  Luse  waa  worth  951,200,  and 
that  she  conveyed  it  subject  to  an  Indebted- 
ness of  about  920,000;  that  she  received 
tberefor  914,000  In  notes  executed  by  O.  H. 
Bomett.  9S0O  In  mcmey,  and  160  acres  of 
land  in  El  Paso  county.  She  testified  also 
that  A.  F.  Luse  represented  that  Bennett 
was  solveot  and  that  the  land  securing  tbe 
payment  of  tbe  Bennett  notes  was  worth 
trom  97  to  98  per  acre,  and  that  the  notes 
represented  one-half  of  the  value  of  tbe  land ; 
that  some  time  In  the  spring  of  1017,  but  prl- 
OT  to  the  con8unnnatl<m  of  the  ctmtract,  she 
had  the  Bennett  noces  and  trust  deed  for- 
warded to  her  at  her  bank  in  Del  Norte, 
Colo. ;  that  she  endeavored  to  sell  the  notes, 
but  failed;  that  she  then  became  a  little  sus- 
picious of  the  transaction,  and  returned  to 
Amarlllo,  Tex.;  that  sbe  tbere  bad  a  talk 
with  Bennett,  in  tbe  course  of  which  he 
promise  to  pay  tbe  notes;  that  later,  in  the 
early  pert  of  June  (1017)  she  sent  her  rep- 
resentative to  Hereford  for  tbe  purpose  of 
finally  closing  the  trade,  which  he  did,  de- 
livering at  tlut  ttme  the  deed  from  Mrs.  Bea 


to  Mrs.  Lass;  that  she  would  not  have 
ecu  ted  the  deed  had  iba  known  Bamett  was 
huolvent;  that  sbe  then  tried  to  sell  the 
notes  In  Amarlllo,  and,  failing  to  do  so,  made 
ioQulrles  cmceniing  Bennett,  learning  that 
he  was  notraioosly  inscdvent;  that  subse- 
quently sbe  had  a  conversation  with  Ben- 
nett in  which  he  admitted  signing  the  notes, 
and  ivmnlaed  to  pay  them ;  but  in  which  he 
further  stated  that  he  did  not  execute  the 
deed  o(  trust,  and  that  it  was  a  forgery. 

Mr&  Bea  testiflcd  also  that  she  later  trad- 
ed the  Bennett  notes  for  two  houses  and  lots 
in  Shamrock,  Tex.,  one  In  Clarendon,  Tex., 
and  160  acres  of  land  in  New  Mexico;  that 
she  endorsed  Ae  notes,  the  pundiaser  having 
required  her  to  do  so  before  he  would  take 
them  in  the  trader 

lliere  was  no  evidence  bearing  upon  the 
allegatUms  of  the  croas-aetlM  other  than  Mrs. 
Bea's,  which  Is  summarised  above,  and  ob- 
tain documentary  evidence  Introduced  by 
hw  In  support  of  her  oral  testimony.  The 
deed  from  A.  F.  Luse  to  Bennett  Is  not  in 
evidence. 

It  was  agreed  In  apon  court  that  no  ven- 
dor's lien  was  retained  therein,  or  in  the 
Bennett  notes,  on  the  land  described  in  the 
deed  of  trogt.  The  deed  of  trust  Is  in  evi- 
dence, as  are  also  the  four  Bennett  notes 
aggregating  the  sum  of  914,000,  payable  to 
Mrs.  Rea,  and  signed  Bennett.  Tbe  notes 
contain  the  recital  that  their  payment  Is  se- 
cured by  a  deed  of  trust  lien  on  the  land 
described  in  the  deed  of  trust,  but  no  refer- 
ence is  made  to  a  vendor's  lien.  There  is  an 
allegation  in  tbe  cross-petition  that  the  deed 
of  trust  dated  March  5,  1017,  was  filed  for 
record  March  19  of  tbe  same  year  in  the 
records  of  Culberson  conn^,  Tex.  Hiero 
Is  no  allegation  Oiat  it  was  recorded  in  m 
Paso  county. 

The  case  was  submitted  aa  special  issues, 
in  response  to  which  the  jury  found  that 
A.  F.  Luse,  as  an  inducement  to  Mrs.  Rea 
to  make  the  contract,  represented  that  O.  H. 
Bennett  was  flnanefally  reepcmslble  for  the 
amount  of  the  Bennett  notes ;  tbst  she  relied 
upon  the  representations  made  by  A.  F.  Lose; 
and  that  diey  were  a  material  Inducemoit 
to  her  to  ^ter  into  the  contract,  and  were 
untrue;  ttiat  Bennett  was  insolvent,  and 
tbat  the  deed  of  trust,  purporting  to  have 
been  executed  by  him  and  delivered  to  Mrs. 
Rea,  was  a  forgny.  No  other  issues  wen 
aubmttted  by  the  court,  nor  was  the  std>- 
fflissitm  of  others  requested. 

The  trial  court  entered  Judgment  on  tbe 
cross-action  in  favor  of  Mrs.  Bea  fbr  the 
foce  value  of  tbe  Bennett  notes.  It  is  ap- 
parent firom  the  Judgment  recitals  that  the 
trial  court  fOund  as  a  basis  for  tbe  Judgment 
that  the  notes  were  worthless. 

Tbe  Court  of  <nvll  Appeals  was  of  opin- 
ion that  the  pleadings  and  evidence  present 
two  groups  of  fac^  wlilch,  it  taken  separate- 
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l7»  wontd  nspecttvtily  mate  tbe  cause  an  ac* 
tton  for  deceit  on  one  group,  and  for  brea<di 
of  contraet  w  the  other;  that  In  the  event 
the  case  be  viewed  as  an  action  for  deceit  the 
measure  of  damages  would  be  that  aimonnc> 
ed  In  George  IJeaae,  100  Tex.  44,  OS  S.  W. 
107,  8  U  R.  A.  (N.  B.)  804, 123  Am.  St  Rep. 
772,16Ann.CaB.4S6;  that  If  the  case  shonld 
be  viewed  as  one  Involving  a  braadi  ol  con- 
tract 1^  Luse,  Mrs.  Bm  mls^t  reeover  for 
the  breach,  and  the  measure  of  hw  recovenr 
vrould  be  tbe  difference  In  the  value  of  notes 
actnally  received  and  their  valne  had  they 
been  secured  as  contracted  for;  Siat  if  the 
failure  of  tbe  notes  to  be  secured  was  the 
only  ground  of  recovery,  a  suit  for  breaA 
of  ctHitract  and  the  ai^licatlMi  of  the  con- 
sequent me&aore  of  damages  would  be  prop- 
er. Tbe  court's  conclusion  was  that  the 
cKNU-actlon  so  combined  the  facts  as  to 
make  It  In  effect  an  action  tor  dec^.  It  is 
stated  in  the  opinion  that  tbe  value  of  the 
160  acres  cwveyed  to  Bfrs.  Rea  in  the  deal 
was  not  proved,  and  that  no  evidence  of  the 
value  of  the  Bennett  notes  was  offered,  ex* 
cept  that  bearing  upon  Bennett's  Insolvency 
and  his  failure  to  execute  the  deed  oi  tmsL 

The  Court  of  Qvll  AK>eals  was  also  of 
(^ilnlon  that  before  Mrs.  Bea  could  recover 
tbe  face  value  <tf  the  notes  nnder  the  fiicts 
stated,  it  devfdved  v^?m  her  to  show  that 
fliey  were  worthless,  stating  In  this  connec- 
tion that  the  record  pointedly  suggests  an 
equitable  lien  against  tbe  land  described  in 
the  deed  of  trust,  and  also  an  equitable 
vendor's  lien;  and  that  a  court  of  equity 
might  t>e  authorized  to  decree  an  equitable 
lien  against  the  land.  The  conclusion  of  tbe 
Court  of  Civil  Appeals,  contrary  to  that  of 
the  trial  court,  was  that  the  evidence  was 
not  sufficient  to  Justify  a  conclusion  that  the 
notes  were  wholly  worthless,  and  that  the 
cause  should  therefore  be  reversed  and  re- 
manded  for  another  trial.   207  S.  W.  &12. 

t1]  The  gravamen  of  the  complaint  is  de- 
celt.  Plaintiffs  in  the  cross-petition  appar- 
ently so  viewed  their  cause  of  action.  The 
matters  complained  of  are  the  fraudulent 
acts  of  A.  F.  Luse  that  Induced  Mrs.  Rea  to 
part  with  her  land.  Mrs.  Rea  did  not  at- 
tempt to  rescind  her  contract  and  £ender  back 
the  notes  and  property  received  tberefor.  In 
this  Important  particular  the  case  is  unlike 
Bank  of  Miami  v.  Young  (Com.  of  Apps.)  208 
S.  W.  656,  cited  by  plaintiffs  In  error.  She 
did  not  seek  to  establish  an  equitable  deed 
of  trust  Uen  on  the  land  agreed  to  be  given 
as  security.  She  proceeded,  as  was  her  right, 
to  sell  the  notes,  after  having  been  advised 
by  Bennett  that  the  deed  of  trust  was  a 
forgery,  and  set  up  this  cross-action  for  dam- 
ages. The  trial  court  also  apparenUy  view- 
ed the  action  as  one  grounded  in  deceit,  as 
he  submitted  to  the  Jury  only  such  special 
issues  as  would  aid  In  ascertaining  whether 
or  not  the  allegatl<HU  of  fraud  were  true. 

The  gist  oC  the  eomphilnt  la  that  Lose 


traded  Urs.  Bea,  ammg  other  things,  m- 
secured  and  worHilsas  notes  ftir  her  land, 
firaudnlentSy  Inducing  her  to  accept  tbem,  to 
her  damage,  nnder  the  bOSet  that  ther  ouv 
rled  the  seemi^  i^reed  opon,  to  wit,  a  deed 
of  trust  executed  Bomett. 

m  The  measure  of  damage  In  mA  caae  Is 
the  difference  between  tbe  value  of  that  part- 
ed with  by  the  party  defrauded,  and  that  re- 
cefved  (George  t.  Hesse^  iQpra),  and  Is  the 
measure  that  should  have  been  applied  here* 
in  by  the  trial  court  Whether  tide  rale  waa 
an)lled  by  the  trial  court;  or  whether  tbe 
Judgmoit  is  tbe  same  as  would  have  bsen 
readied  by  Its  applieatton,  In  view  of  our  cim- 
dusion  as  to  the  proper  disposition  to  make 
of  the  case  In  tbe  state  <a  the  teeotA  as  we 
And  It  need  not  be  determined. 

niere  Is  no  finding  by  the  Jury  of  the  value 
of  any  of  tbe  property.  The  evldoice  was 
undisputed  that  Mra.  Bea*s  equity  In  fbe 
land  conveyed  by  her  was  worth  abont  $32,- 
000.  ^ere  Is  evidence  tending  to  prove  tiiat 
the  Bennett  notes  were  worthless.  There  4s 
also  evidence  tending  to  prove  that  they  had 
some  value. 

[3,4]  The  fact  that  Hn.  Bea  traded  tbe 
notes  for  other  property  is  a  circumstance 
tending  to  prove  they  had  value;  nor  does 
the  fact  that  she  Indorsed  them  establish  con- 
clusively that  they  were  without  value.  The 
Court  of  Civil  Appeals  Is  of  opinion  that  the 
recitals  In  the  trust  deeds  and  notes  are  such 
that  an  Inference  could  be  drawn  that  an 
equitable  deed  of  trust,  and  also  vendor's  Uen 
arose,  that  might  have  been  enforced  by  Mrs. 
Rea  In  a  court  of  equity.  We  concur  in  the 
holding  with  respect  to  the  equitable  deed  of 
trust  Uen,  but  not  as  to  the  vendor's  lien.  It 
does  not  appear  from  the  record  that  tlie 
Bennett  notes  were  purchase-money  notes. 
On  tbe  other  band,  the  agreed  statement  of 
facts,  which  Is  no  more,  practically,  than  an 
agreement  as  to  what  the  testimony  was,  con- 
tains the  ambiguous  statement  that  lAtse 
stated  the  notes  represented  one-half  of  the 
value  of  the  land.  We  think,  however,  the 
Inference  that  on  equitable  deed  of  trust  lien 
might  have  been  enforced  by  Mrs.  Rea  is  not 
material  In  this  suit,  except  as  a  circum- 
stance tending  to  show  what  the  value  of  the 
notes  was  while  in  the  hands  of  Mrs.  Rea. 
Tbe  recital  In  the  notes  that  their  payment 
was  secured  by  trust  deed  might  have  tended 
to  enhance .  their  market  value,  and  was 
probably  weighed  by  the  trial  court  In  deter- 
mining their  value.  Mrs.  Rea  disposed  of 
the  notes  before  bringing  suit,  having  elected 
to  sue  for  damages  for  fraud,  rather  than  at- 
tempt to  foreclose  a  lien,  or  rescind  and  sue 
for  breach  of  ctmtract  In  such  a  suit  the 
recitals  in  the  notes  creating  a  Uen  as  it  were 
by  estoppel,  could  have  had  no  bearing  ex- 
cept upon  tbe  issue  of  value. 

[f]  The  Court  of  Civil  Appeals  found  that 
tbe  evidence  was  not  sufflclrat  to  justL^  the 
oonduBion  tbxt  the  notes  were  irtioU^  worth- 
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Ab  there  was  erldenoe  that  the  notes 
had  lome  value,  as  wM  as  evldenea  that  they 
were  wortiiless  the  Supnme  Oonrt  la  honnd 
by  the  finding.  Orlffla  t.  Paine,  02  Tvk.  298» 
47  a  W.  078. 

The  Judgment  of  the  trial  otmrt  on  tha 
croaMuUon  recites  that  It  la  for  the  tam 
Talne  of  the  notea  irtildi  prectodes  the  idea 
that  the  amount  of  the  damage  may  have 
been  ascertained  upon  any  other  flieory  than 
that  the  notes  woe  worthless.  There  waa 
left  therefore  no  basis  for  an  aflSrmanoe  of 
the  trial  eoart'a  Judgment,  each  as  might 
have  existed  if  the  Judgment  bad  been  silaat 
aa  to  the  finding  upon  which  It  was  rendered. 
Under  this  state  of  the  record,  the  Court  of 
CItU  Appeals,  entertaining  as  It  did  the  riew 
that  the  evidence  was  Insufficient  to  Justify  a 
ccnduslon  that  the  notes  were  wholly  worth- 
less, oould  not  looperly  nuke  any  other  die- 
positifm  of  the  cause  than  to  reverse  and  re- 
mand it  for  another  trlaL 

Defendants  in  error  insist  in  their  toiefs 
filed  in  the  Court  of  Civil  Appeals  that  the 
Judgment  should  not  be  permitted  to  stand, 
on  the  ground  that  the  only  evidence  of  for- 
gery offered  on  the  trial  was  the  hearaay  evlr 
dence  of  Mra.  Rea  that  Bomett  told  her  the 
deed  of  truat  was  a  foigery.  It  appears  that 
this  testimony  was  adduced  mi  cross-examina- 
tion by  defendanta  in  error.  They  urged  an 
objection  to  its  admission,  which  waa  so*- 
tained.  The  objection  was  then  withdrawn 
and  the  testimtHiy  permitted  to  stand.  On 
the  following  day  the  objection  was  renewed 
in  the  form  of  a  motion  to  strike,  which  was 
overruled.  The  assignments  raising  the  ques- 
tion of  whether  the  Judgment  In  this  state  ot 
the  record  should  be  permitted  to  stand  waa 
not  passed  upon  by  the  Court  of  dvU  Ap- 
peals. As  this  question  and  the  questl«ui 
raised  by  the  other  assignments  of  erww  in 
the  Court  of  Civil  Appeals  will  doubtless  not 
arise  <m  another  trial,  it  la  not  neceasary  that 
they  be  determined. 

We  recommend  that  the  Jndgmmt  of  the 
Court  of  Civil  Appeals,  directing  that  the 
cause  be  reversed  and  remanded  for  another 
trial*  be  afllrmed. 

PHIU/IPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entMvd  as  the 
Judgment  of  the  Supreme  Court. 


HOLMES  at  at.  v.TENNANT.  (No.  220-8349.) 

(Gommlssion  of  Appeals  of  Texas,  Section  A. 

June  1,  192t) 

I.  Mortgages  «=932  (5)— Whether  riaad  Is  mert- 
lage  depsadt  oa  extlagulshmeat  ef  itslit. 
When  a  eoQvejance  ot  land  grows  oat  of 
a  pre-exiatlnc  debt  or  loan  of  money,  It  most 


dearly  appear  that  audi  debt  Is  cxtlngnished 
or  It  will  be  hdd  that  the  ooufaraaee  la  a  maso 
Changs  in  the  sscurlty. 

2:  Mortiagas  «ss»38  •—  WheHisr  esBveyaaea  a 
BiartHia  er  oaadltloaal  sale  held  qasitloa  of 
fast 

In  trespaaa  to  try  title,  whether  a  eonvay- 
anee  of  land  to  mortfagse  was  a  conffitlonal 
sale  w  mortgage  Jkeltf  a  question  of  fact. 

3.  Tnists  ^»f3— Rale  reqalriag  ^qraiaat  ef 
part  af  eeaaMsraHoa  for  laad  aet  apiriloaUa 
la  eases  af  axprsas  trwt 

The  rule  requiring  persons  daimlng  that 
land  Is  held  In  truat  to  show  thst  they  psld 
some  part  of  the  consideratioa  Is  not  applicable 
in  cases  of  expraH  tmtbk 

4.  Mortgagee  «a»l37— Mortm*r  reaialas  owa- 
ar  of  laad. 

A  mortgagor  ef  land  rasMlns  the  owner 
thereof  and  h^  it  anbjeet  to  the  ri^ts  of 
the  moftgageo. 

5.  Mortgaflss  «=»5M,  697— Mortgagee  hsid  set 
eatitled  to  lavoke  dsfesse  of  stale  demand. 

^ce  mortgagor  of  land  remains  the  owner 
thereof  and  holds  it  subject  to  the  righu  of 
the  mortgagee,  the  Istter,  w  one  holdbig  his 
hiterest  under  a  wdl,  ia  not  entitled,  in  a  anlt 
by  mortgagor  to  have  a  trust  dedyed  in  ths 
land,  to  invoke  the  defease  of  stale  demand. 

Ilrror  to  Conrt  of  Civil  Appeals  of  First 
Supreme  Judicial  District. 

Suit  by  Mrs.  I.  B.  HcAmea  and  others 
against  Joe.  A.  Tennant  From  a  Judgmnt  (tf 
the  Cbnrt  of  GItII  Appeals  (211  S.  W.  798) 
affirming  a  Judgment  for  def mdant,  plaintUCa 
bring  error.  Judgm'enta  of  trial  court  and 
Court  of  CMl  Appeala  reversed,  and  cauaa 
remanded  fw  another  trlaL 

A.  B.  Wilaon,  A.  O.  Blackwell,  and  Andrewa, 
Streetman,  Logna  &  MoUey,  ail  of  Houston, 
for  plalntlffa  in  emv. 

Moody  &  Boyles  and  Wm.  W.  Anderson,  all 
ftf  Bonabim,  for  flaftrndant  In  amwk 

TAYLOR,  P.  J.  Mrs.  L  B.  Ht^mea,  widow, 

A.  N.  HcKay.  Flora  B.  Lee,  Margaret  St 
Jdtm  Lee,  Jamea  H.  Lee,  and  OaroUne  Lee 
Hoskinaon  and  husband,  plainttOi  In  error, 
sued  J.  A.  Tmnant,  defendant  In  error,  to 
recover  600  acres  of  land  out  of  the  Richard- 
son Pearaall  one-third  league  In  Harris  coun- 
ty. Tex.  Plalntlfls  In  error  are  the  aasigneea 
and  legal  rq>resentatlvea  of  T.  W.  Lee,  L 

B.  Holmes,  and  A.  M.  and  J.  H.  York.  De- 
fendant In  error  is  the  son  of  J.  H.  Tennant, 
and  acquired  whatever  title  he  has  directly 
throngh  bis  father's  will. 

The  first  count  in  the  petition  itates  a 
cauae  <tf  actitm  in  trespass  to  try  title.  The 
second  alleges  In  detail  the  facts  on  which 
claim  of  title  is  based.  Defendant  In  error 
pleaded  the  three,  five,  and  ten  year  statutes 
of  limitation,  and  not  guilty. 

The  court  Instructed  a  verdict  In  favw  of 


>For  oUmt  euw  set  nm*  topla  Md  KBT-MUXBBR  la  sU  tUr-Mumbwed  Dlcorts  sod  I!iid« 
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defendant  In  error,  and  judgment  was  ren- 
dered accordingly.  The  CJourt  ot  Civil  Ap- 
peals affirmed  the  Judgment.  211  8.  W.  798. 

The  following  rather  full  chronol<^cal 
statement  of  the  facta  is  necessary  to  a  clear 
understanding  of  the  first  questttm  presented: 
John  L.  Carson  was  the  common  source  of 
title.  In  February,  1893,  he  conveyed  to  T. 
W.  Lee.  On  August  3,  1883,  a  wrltt«i  con- 
tract was  entered  into  between  J.  H.  Ten- 
nant,  La  Porte  Wharfage  &  Improvement 
Company,  and  La  Porte,  Houston  &  Northern 
Railway  Company,  by  which  the  Wharfage  & 
Improvemrat  Company  agreed  to  cause  to  be 
conveyed  to  Tennant,  together  with  other 
property,  the  land  In  question,  with  full  pow- 
er of  sale,  as  collateral  security  for  certain 
advances  in  money  made  by  Tennant  to  the 
railway  company  tor  the  purpose  of  complet- 
ing the  railroad.  On  September  11,  1893,  T. 
W.  Lee,  at  the  reqaest  of  tlie  Wtiarfage  &  Im- 
provement Company,  deeded  the  land  to  Ten- 
nant. On  the  same  date,  and  as  a  part  ot  the 
same  transaction,  a  second  contract  was  made 
between  the  Wharfage  &  Improvement  Com- 
pany, the  railway  company,  and  Tennant,  re- 
futing, among  other  things,  that  Tennant 
should  have  power  to  sell  Oie  land  In  case 
the  indebtedness  owing  him  was  not  paid, 
but  further  that  on  payment  thereof  within 
the  time  agreed  Tennant  should  reconvey  the 
land  to  A.  H.  York,  I.  R.  Holnfts,  T.  W.  Lee, 
and  J.  H,  York,  or  to  such  persons  as  they 
might  direct  On  August  2,  1884,  ttie  rail- 
way company,  T.  W.  Lee,  I.  R.  Holmes,  the 
two  Torks,  and  J.  H.  Tennant  made  another 
contract  in  which  it  la  recited  that  the  ad- 
vances made  by  Tennant  onder  the  prior 
contracts  of  August  8d  and  S^tember  11th 
amounted  at  tliat  time  to  about  $20,000.  By 
the  terms  of  the  agreement  other  property 
was  added  to  the  security  already  held  by 
Tennant  aa  condltl<m  tliat  the  time  of  pay- 
ment be  extended  to  January  1, 1895.  It  was 
stipulated  that  on  paymait  of  the  Indebted- 
ness Tennant  staoold.  among  ottier  things  to 
be  done  by  bim,  reconvey  to  the  Wharfage 
ft  Improvement  Company,  of  its  order,  all 
lands  wbtch  were  conv^d  to  him  as  col- 
lateral by  the  orl{^nal  contract  The  con- 
tracts of  August  3d  and  September  11th  were 
by  express  provision  made  a  part  of  the  last 
contract,  which  was  signed  as  foUowa: 

"The  La  Porte,  H.  ft  N.  B.  R.  Co.,  by  A.  M. 
York,  PresL;  A.  N.  York,  T.  W.  Lee,  J.  H. 
York,  I.  B.  Holmes,  J.  H.  Tennant" 

On  February  4,  1890,  there  was  an  execu- 
tion sale  of  the  land  under  a  Judgment 
against  Lee,  3.  H.  York,  and  others  to  the 
Judgment  creditor,  American  Tube  &  Iron 
Company,  which  is  not  a  party  to  this  suit. 
On  February  28,  1896,  J.  H.  Tennant  sued 
the  Wharfage  ft  Improvement  Company,  the 
railway  company,  and  T.  W.  Lee  in  the  dis- 
trict court  of  Harris  county,  seeking  fore- 
cIOBure  of  a  mortgage  lien,  on  the  land  here 


in  controversy,  alleged  to  have  been  created 
by  virtue  of  the  contracts  of  August  3d  and 
September  lltb,  and  the  deed  made  by  Lee 
to  Tennant.  The  petition  sets  out  the  terms 
of  the  contracts,  and  alleged  the  amount  due 
Tennant  thereunder  on  January  1,  1896,  was 
$21,500;  that  by  virtue  of  various  credits 
made  on  the  indebtedness  between  that  time 
and  April  1,  1895,  the  balance  due  on  Janu- 
ary 1,  1896,  Including  principal  and  Interest, 
was  $5,888.60.  Foreclosure  of  the  mortgage 
lien  was  prayed  for.  On  October  8,  1897, 
Tennant  amended  his  petition.  He  set  out. 
In  addition  to  the  transactions  alleged  in 
the  original  petition,  the  contract  of  August 
2,  1894,  making  the  two  Yorks  and  I.  B. 
Holmes  additional  parties  defendant,  and 
alleging  that  they  were  personally  liable  to 
pay  the  debt  sued  on.  Jadgment  and  fore- 
closure were  prayed  for  against  them  also. 
By  a  third  amended  (nlg^nal  petitloD  Sled 
October  14,  1897,  the  Galveston,  La  Porte  ft 
Houston  Railway  Company,  and  Its  reodvers, 
were  made  parties  defendant  as  saccessocs 
of  the  Ia  Porte,  Houston  ft  Nortbmi  BaU- 
way  Company.  On  April  20, 1898;  J.  H.  Ten- 
nant father  of  defendant  In  error,  conveyed 
to  O.  0.  Drew,  trustee,  by  special  warranty 
deed,  the  land  in  controversy.  On  the  same 
date  a  contract  was  executed  tn  duiAicattt 
between  J.  H.  Tennant  O-  O.  Drew,  and  T. 
W.  Lee,  ccmditloned  as  follows: 

"That  the  said  J.  H.  TeimaDt  bati  this  day  by 
the  agreement  and  consent,  and  at  the  request 
of  T.  W.  Lee  sold  and  conveyed  to  said  O.  C. 
Drew,  trustee,  the  following  described  land 
and  premises:  [Here  follows  a  descriptios  of 
the  land  Involved  in  this  suit] 

rrbe  said  T.  W.  Lee  is  desiroaa  of  pnrchas- 
ing  said  land,  and  the  aaid  J.  H.  Tennant  bere- 
by  agrees  and  binds  himself  to  sell  the  said  land 
to  the  said  T.  W.  Lee  for  the  sum  of  $6,60&61. 
with  8  per  cent,  interest  from  this  date,  and 
the  taxes  on  said  land  for  the  yeara  1884, 1886, 
1896,  1897,  1888. 

"It  is  agreed  that  If  at  any  time  up  to  the 
1st  day  of  May,  1899,  bnt  not  thereafter,  the 
said  T.  W.  Lee  shsll  pay  the  said  J.  H.  Ten- 
nant the  said  sum  of  $6^606.61  with  8  per  cent 
per  avDtim  interest  from  this  date  to  the  date 
of  conveyance,  and  shall  also  pay  the  taxes 
for  1891,  1896,  1899,  1897.  and  1888,  with  8 
per  cent  interest  on  said  taxes  from  tbe  date 
said  Tennant  may  have  paid  the  same,  then 
the  said  O.  C,  Drew,  trustee,  shall  convey  said 
property  to  the  said  T.  W.  Lee,  or  liny  one  to 
whom  the  said  Lea  may  direct  aaid  etniTeyanes 
to  be  made  to. 

"It  Is  further  agreed  that  In  the  event  tbe 
said  T.  W.  Lee  does  not  pay  the  amount  here- 
inbefore provided  for  on  or  before  the  Ist  day 
of  May,  1890,  that  then,  on  or  after  said  date, 
the  said  trustee  shall  convey  aaid  land  to  tbe 
said  J.  H.  Tennant  his  heirs  or  assigns,  in 
fee  simple,  and  it  Is  expressly  understood  and 
agreed  that  time  is  of  the  very  essence  of  this 
contract  and  that  this  contract  of  sale  of  said 
land  shall  be  of  no  force  or  effect  beyond  ssid 
1st  day  of  Blay,  1889,  and  said  Lee's  option  to 
buy  the  same  on  the  terms  hereinbefore  stated 
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shall  abHolQtely  ceftM  and  expire  on  said  date; 
that  wfa«D  such  deed  la  made  b7  aald  trustee  it 
"han  biad  the  parties  hereto,  their  heirs  and 
legal  reprefrentativea,  to  warrant  and  forever 
defend  agahist  any  and  all  claimt  whatsoever 
ariaics  bj,  tiirough,  w  under  them,  w  either  of 
them.   •  •  ••* 

On  May  2.  1888,  the'  foredoson  suit 
brouslit  1^  Tennant  was  continued  hy  con- 
sent. On  October  23,  1898^  it  wu  ocntlnued 
generally  by  asreemoit,  and  <«  Deoember  6t 
ISdS^  was  again  oontbiued  generally.  On 
aiay  13,  1880,  the  caaa  was  dlsmlned  for 
want  of  prosecntlon,  and  im  Uarch  20^  1889. 
a  motion  to  relnatate  was  sustalnedi.  On 
&Iay  18;  1888,  O.  G.  Drew  as  trustee  owveyed 
the  land  to  L.  E.  Brovn*  a  feow  sole,  by  spe- 
cial warranty  deed.  On  Novraaber  14,  1888. 
the  case  was  again  dismissed  for  want  ot 
prosecution.  On  Novembw  17,  1888,  U  O. 
Brown  conTeyed  the  land  to  J.  H.  Touiant 
by  deed  recorded  March  3,  190i.  J.  H. 
Tenuant,  now  deceased,  bequeathed  the  land 
to  Ills  son,  defendant  in  error,  who  leased  It 
in  1806  to  W.  E.  Gay.  Defendant  In  error 
claims  that  he  has  subsequently  been  con- 
tinuously In  possession  of  the  land  through 
his  tenants,  paying  taxes  thereon.  The  two 
Torks  in  1910  deeded  the  land  to  cae  of  the 
plaintiffs  in  error.  The  other  plaintiffs  in 
error  are  the  legal  representatives  of  Lee  and 
Holmes,  deceased.  There  is  evidence  that 
the  fair  market  value  of  the  land  was  largely 
In  excess  of  the  amount  qiedfled  In  the  con- 
tract of  April  20th. 

[1]  The  first  que8tl<m  presented  is  wheth- 
er the  conveyance  of  April  20,  1888,  together 
with  tbe  contract  of  the  same  date,  set  ont 
alwve,  was  a  conditional  sale  or  mortgage. 

It  is  stated  In  tbe  brief  of  defendant  in 
«ror,  filed  in  the  Court  of  CItU  Appeals  that 
on  April  20.  1896,  TOmant  already  had  a 
mortgage  on  the  land  In  suit,  concerning 
the  validity  of  which  tbere  was  no  question, 
and  that  a  suit  was  then  pending  to  foreclose 
it;  tbat  there  Is  no  evldenoe  of  a  claim  of 
Indebtedness  by  Tennant  against  Le^  or  any 
one  else,  thereafter. 

[2]  It  Is  not  necessary  to  discuss  the  evl' 
denoe  further,  in  view  of  the  fact  the  con- 
tract is  set  out  in  full,  than  to  point  out  that 
subsequent  to  Its  execution  the  forecloaure 
salt  was  c(Hitinued  by  agreement,  was  dis- 
missed, and  later  reinstated,  all  subsequent 
to  tbe  execution  and  delivery  of  the  convey- 
ance and  ctmtract  under  consideration. 

Zt  Is  stated  In  Bnffier  ▼.  W(nnaek,  80  Tex. 
832,  that— 

"Wbcn  the  transaction  grows  ont  of  a  pre- 
exiiting  debt  or  loan  of  money,  it  must  dearly 
appear  that  such  debt  is  eztingulshed,  or  It 
irill  be  held  tbat  the  new  arrangement  is  a 
mere  change  in  the  security.  •  •  •  If  by  it 
there  was  a  continuing  obligation  against  the 
appellees  for  the  debt,  the  transaction  muat  be 
declared  a  mortgage,  although  it  was  expressly 
■tatcd  in  the  deeds  tbst  the  debt  was  fnUy  sat- 


isfied, and  that  it  was  expressly  understood  and 
agreed  that  the  contract  was  intended  as  a  con- 
ditional sale,  and  not  a  mortgage." 

The  rule  stated  has  been  reiterated  fre- 
quently by  the  courts  of  the  state.  Soell  v. 
Hadden.  85  Tex.  182,  19  5,  W.  1087;  De 
Bruhl  T.  Maas,  M  Tex.  472;  Alstln  v.  Can- 
difF,  62  Tex.  462;  Gray  t.  Shelby,  83  Tex. 
408»  IS  S.  W.  809^  Onr  conclusion  Is  tlmt 
It  Is  a  question  of  fact,  under  the  rule  laid 
down  and  the  evidence  stated,  whether  the 
couTeyanoe  and  ^reemoit  of  April  20,  1888, 
taken  together,  eonstltnte  a  mortgage  or  con- 
ditional sal& 

The  conclusion  reached  above  Is' not  at 
variance  with  the  view  expressed  In  the  opin- 
ion of  the  Court  of  C^tU  Appeals  In  regard 
to  that  question.  The  court  was  of  opinion 
further,  however,  tbat  it  was  immaterial  that 
tbe  Instruments  referred  to  amounted  only 
to  a  mortgage,  for  the  reason  that  Lee's  title 
passed  ont  of  him  prior  to  his  death  through 
the  execution  sale  of  February  4, 1886;  that 
neither  Holmea  nor  the  Torks  are  In  any  way 
connected  with  the  title  by  the  evidence^ 

Whethra-  there  is  evidence  that  Holmes 
and  the  Yorks  bad  an  Interest  in  the  land  In 
controversy  Is  the  secood  qnestkm  presented. 

The  agreement  of  September  11, 188B,  con- 
tains the  following  stipulation: 

"On  the  payment  of  said  amoant  *  *  *  he 
(J.  H.  Tennant)  shall  reconvey  and  deed  the 
said  600  acres  of  land'  to  said  A.  N.  York,  L 
B.  Bolmes,  T.  W.  Lee,  and  J.  H.  York,  or  to 
BQch  persons  as  they  may  direct  the  deed  to 
bs  nuuls  to.** 

Tbe  contract  of  which  the  foregoing  ex- 
cerpt was  part,  as  well  as  tbe  prior  contract 
of  August  Sd.  was  by  express  referMice  made 
a  part  of  the  contract  of  August,  1884.  Tbe 
last  amended  original  foreclosure  petition 
filed  by  Tennant  contained  allegations  to  tiie 
effect  that  the  d^endants,  Lee,  the  two  Yorks, 
and  Holmes  were  partners  doing  business  In 
the  name  of  the  Wharfage  &  Improvement 
Company;  that  on  August  8,  1883.  Tennant 
and  the  defendants  as  the  Wharfage  &  Im- 
provement Company,  entered  into  a  contract 
in  writing,  etc;  tbat  on  September  11,  1888, 
tbe  defendants,  the  Wharfage  &  Improve- 
ment Company,  and  said  parties  compos- 
ing the  same.  In  pursuance  of  said  contract 
and  for  the  purposes  therein  mentioned,  caus- 
ed the  said  T.  W.  Lee,  the  then  record  owner 

said  600  acres  of  land,  to  execute  and  deliv- 
er to  said  Tennant  a  good  and  euflSdent  deed 
therefor;  that  by  reason  of  the  contracts, 
agreements,  and  understandings  referred  to 
defendants  were  liable  to  the  plaintiff  Ten- 
nant tar  Oie  indebtedness  sned  on. 

A.  O.  Blackwell  testified  as  follows,  omis- 
sions therefrom  being  freely  noted: 

"I  was  weU  acguahited  with  T.  W.  Lee,  J.  L 
Hidmes,  and  the  two  Yorks.   I  was  their  a^ 
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toraer.  I  know  th«  time  the  000  acret  of  land 
[the  land  in  controrersr]  were  acquired  and 
who  paid  for  it.  It  waa  paid  for  by  the  La 
Porte  Improvemuit  Company.  I  recall  in  a 
general  way  the  contract  •  •  •  dated  Au- 
CUBt  2,  1894.  •  •  •  It  was  the  same  La 
Ports  Wharfage  ft  ImproTement  Company  apok- 
en  of  In  that  contract  I  liave  aeen  the  stock- 
book  of  said  company.  The  stockhook  was  lost 
with  the  oQier  records  In  the  storm  of  1900. 
All  the  records  •  *  •  were  destroyed.  I 
had  diarge  of  the  office  entirely,  the  legal  de- 
partment, the  engfneerins,  and  the  bookkeeping, 
titles,  anid  everything  else  in  connection  with 
it.  They  used  the  name  La  Porte  Wharfage  & 
Improvement  Company  for  a  year  or  two  after 
th^  came  down  here  tn  connection  with  one  or 
two  matters.  I  think  this  tract  of  land  waa 
practically  the  only  one.  There  may  have  been 
one  other.  *  •  *  After  it  ceased  to  do  busi- 
ness In  its  name  the  two  Yorks,  Holmes,  and 
Lse  looked  after  and  controlled  the  property. 
It  was  a  corporation;  that  is,  there  were  ar- 
ticles of  incorporation.  •  •  •  The  records  of 
the  old  Wharfage  &  IraproTement  Company, 
and  most  of  the  records  of  the  Land  Immigra- 
tion CompaDy  were  held  by  Mr.  Holmes.  An 
the  companies  were  In  a  disorganised  state  at 
the  time  of  the  storm,  and  Mr.  Holmes  was  un- 
dertaking to  reorganise  nnder  the  name  of  La 
Porta  Improvement  Company.  *  *  *  Almost 
all  the  records  of  oar  company,  indnding  title 
paperB,  were  destroyed  or  so  damaged  by  wa- 
ter that  they  were  illegible.  •  •  •  The  stock 
was  an  in  the  original  stockbook  just  as  it 
was  Issaed.  *  •  *  The  stock  had  not  even 
been  torn  ont,  bat  a  record  had  been  made  of 
it  and  It  had  been  disldod  Into  four  ahares. 

•  •  •  It  was  all  signed.  •  •  *  I  do  not 
absolutely  recall  that  contract  in  18M  by  which 
the  stodc  waa  to  go  back  to  the  improrement 
company,  instead  of  the  individaals.  *  •  * 
They  were  at  that  time  negotiating  for  the  sale 
in  18&4  of  the  La  Porte,  Houston  &  Northern 
Bailroad  Company  (to  promoters  of  s  new  rail- 
road), •  *  *  and  they  had  hypothecated 
certain  other  lands  In  addition  to  this  COO-aere 
tract  *  *  *  The  agreemaDt  was  with  the 
promoters  that  that  500  acres  riionld  be  abso- 
lutely dear  and  turned  over.  That  was  the 
ftnt  agreement  that  waa  made,  that  that  600 
acres  should  be  released  by  the  new  organizs- 
tjon  of  the  rsCroad  company,  and  tamed  over 
to  the  four  members  of  the  company  clear. 

*  *  *  Then  it  was  agreed  by  the  new  pro- 
moters of  the  railroad  company,  who  were  to 
take  over  all  the  secnrity  that  they  should 
place  940,000  or  $50,000  worth  of  bonds  in  b«- 
tween  the  Torks  and  Holmes  and  Lee,  and  a 
possible  foredoaure,  and  that  was  supposed  to 
be  ample.  •  •  •  That  waa  the  exact  situa- 
tion." 

It  Is  not  necessary  to  snmmarize  more  of 
the  testimony,  or  to  discuss  the  refusal  of 
the  Court  of  Clyll  Appeals  to  considei^-and 
perhaps  for  a  sufficient  reason — testimony 
more  pertinent  to  the  question  under  con- 
alderation  than  any  that  baa  been  quoted  or 
stated.  It  Is  apparent  from  that  already 
nunmarlzed  that  an  Issue  of  fact  was  raised 
as  to  whether  tbrae  was  an  interest  in  the 
land  In  Holmes  and  the  Yorks  at  the  time 


ot  the  execution  of  the  contracts  uul  ooot^- 
ance  mentioned  above. 

While  tbe  agreement  of  August,  ISM^  pn>- 
Tided  that  on  payment  ot  certain  loMted- 
neas  the  land  should  be  reconvflved  to  *^ 
La  Porte  Wharfage  ft  ImproTonait  CSom* 
pany,  or  rach  persona  as  they  may  direct," 
and  while  Lee  and  tlie  two  Yorka  and  Holmea 
as  defendants  In  the  foredamre  suit  pleaded 
defwislTe  avOTnents  indicating  a  repudlatl<m 
by  them  of  any  connection  with  the  mortgage 
sought  to  be  foreclosed,  we  cannot  conclude 
that  as  a  matter  of  law  Holmes  uid  the 
Yorbi  bad  no  interest  in  Oke  laud,  and  that 
did  not  bold  such  interests  as  they  may 
have  liad  In  trust  for  them.  Pomeroy*a 
Jar.  (4th  Ed.)  ToL  3,  p,  234 ;  Janes  t.  Throck- 
morton, tS7  CaL  888.  Nor  do  wo  fteel  warrant- 
ed in  conduding  as  a  matter  of  law  that 
Tennant  held  the  land  In  trust.  It  was.  In 
our  oplnl(Ht,  a  question  of  fact,  under  the 
evidence  stated,  whether  Lee  conveyed  the 
land  to  Tennant  subject  to  a  trust  agree- 
ment dehors  the  deed  and  contract,  whldh 
operated  as  a  defeasance  for  the  benelSt  of 
tbe  assignees  and  legal  representatlTes  of 
Holmes  and  the  Yorks  to  the  extent  of  a 
three*fOurths  Interest  in  the  land.  Anding  t. 
Davis,  88  Miss.  674,  77  Am.  Dec.  ^ 

There  was  evidence,  In  onr  opinion,  that 
Lee  held  the  land  In  trust  on  acquIring^  it 
from  Carson.  A.  O.  Blackwell  testified.  In 
addition  to  his  testimony  quoted  above,  to 
the  effect  that  the  La  Porte  Wharfage  ft  Im- 
provement Company  paid  for  the  land ;  that 
while  he  could  not  give  all  the  rea8<HU  why 
Lee  was  selected  to  hold  the  title,  it  was  plac- 
ed In  his  name  entirely  for  oooTenience  la 
handling. 

But  whether  Lee  held  the  title  In  tmst  or 
not,  there  Is  evidence  that  Lee  conveyed  to 
Tennant  under  a  mortgage  agreement  to  re- 
convey,  on  the  condition  stipulated,  to  Lee 
and  Ids  associates,  or  to  sucb  person  as  they 
might  direct.  This  Is  a  drcnmstance  tending 
to  prove  that  Tennant  held  not  only  as  a 
mortgagee,  but  In  trust  as  well,  for  his  as- 
soclates  named. 

[3]  If  Lee  held  the  tttle  entlrdy  for  oon- 
venlence,  It  cannot  be  assumed  that  tbe  trust. 
If  any,  vaidet  which  Tennant  held,  was  a 
resnltli^  trust  It  was  not  necessary  th«e- 
fore  to  show  that  the  Yorks  or  their  associ- 
ates paid  any  part  of  the  ctmalderation  for 
the  land;  tbe  rule  requiring  such  showing 
not  being  applicable  In  cases  of  exprea 
trusts.  Oberlender  t.  Butcher,  87  Neb.  410, 
93  N.  W.  7«4;  Peny  on  Trusts  (Oth  Bd.)  I 
132:  Pomeroy  on  Bq.  Jur.  (4th  Ed.)  1 104a 

Defendant  in  error  relies  on  the  defense  of 
stale  demand.  Whether  that  defense  is  ap- 
plicable under  the  facts  Is  the  third  ques- 
tion presented. 

[4,  S]  If  It  should  be  found  that  the  deed 
and  contract  of  April  20,  1898,  etmstitute  a 
Bale,  the  questioo  of  stale  demand  would  not 
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arise.  ""En  the  event  It  Bhoald  not  be  bo  ftrand, 
tben  defendant  In  error  holds  as  devisee  the 
interest  of  bis  father  as  mortgagee.  A  mort- 
gagor of  land  remains  the  owner  thereof 
and  holds  it  snbject  to  the  rights  <it  the 
mortgagee.  Duty  t.  Qraham,  12  Tex.  427, 
02  Am.  Dec.  634;  Willis  T.  Moore,  69 
Tex.  628,  46  Am.  Bep.  284;  WllUamnw  r. 
Huffman.  19  Tex.  OIt.  App.  314,  4T  S.  W. 
276  (error  refused) ;  Denlscm,  etc.,  By.  Go.  t. 
Smith,  19  Tex.  Gtr.  App.  114,  47  B.  W.  278 
(error  refased).  The  mortgagee,  or  <»e  hold- 
ing the  Interest  of  the  mortgagee  under  bis 
will,  ia  not  oatltled.  In  a  suit  of  this  dur- 
acter,  to  invoke  the  defense  of  stale  demand. 
The  conclusioa  reached  follows,  we  think, 
from  the  holdings  in  the  following  cases: 
Duren  Railway  Co.,  88  Tex.  287.  24  S.  W. 
^ ;  N.  T.  Tex.  lAnd  Go.  v.  Hyland,  8  Tex. 
Glv.  Appw  601,  28  S.  W.  206  (error  refused) ; 
Loomla  V.  Cobb  (Olv.  App.)  160  S.  W.  806 
(error  rinsed) ;  Bronssard  v.  Cruse  (Civ. 
App.)  164  S.  W.  347  (error  refused). 

It  ia  not  necessary  to  discuss  the  assign- 
ments rdatlng  to  the  defeases  urged  under 
the  statutes  o(  limitations  further  than  to 
say  that  the  evUlmce  does  not  show  concln- 
Btv^  a  limitaticHi  title  In  defoidant  In  error. 

It  is  not  necessary  to  pass  upon  other  as- 
■Ignments  raising  subsldlaiy  qneatloiia  that 
may  not  arise  oa  anotlier  trial. 

We  rectnnmend  that  the  JndgmenCa  of  the 
trial  court  and  Court  of  Civil  Appeals  be 
reversed,  and  that  the  cause  be  remanded 
tor  another  trial. 

GRBBNWOOD,  J.  Hie  Judgment  reoom- 
mended  in  the  report  of  the  Commission  of 
Appeals  la  ad<H>ted,  and  will  be  mtered  aa 
tile  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
ot  AppoUa  on  ttie  quastloiis  dlscoased  in  its 
cplnlon. 

PHILUPS,  a     did  not  8tt  In  this  case. 


M0RRI88  V.  HC88E.    (No.  917-8841.) 

(Cmniaaloai  oi  Appeals  of  Texa%  Section  B. 
Jane  1, 1921.) 

1.  Evideaeo  «»3g0(l)— Parol  evrdeHca  Is  In- 
adnlsilble  to  show  covenant  against  Incom- 
braicet  did  act  laelode  teaaaft  oocapaney. 
In  action  for  breach  of  covenant  against  in- 
enmbranees,  consisting  of  retention  of  posaea- 
iion  of  the  premises  hj  a  tenant  of  the  vendor 
lor  KTwal  moDtba  after  the  cooveyance.  parol 
erldenca  was  Inadmissible  to  show  that  the 
matees  boagkt  the  land  subject  to  the  occa- 
Vucf  of  the  tenant,  and  undertook  to  arrange 
fm  tbenselves  with  the  tenant  to  get  posses- 
■ion. 


2.  Covaaaata  <»l8l-«lataraal  aat  allowaUa  aa 
ianages  froai  braaeb  «f  aavanat  fraa  data  sf 
aeeml  af  eaasa  «f  latlaB  to  tia  ladgnent. 

In  action  for  toeadi  til  covenant  agalufe 
Inennbranees,  consisting  of  retention  of  pones- 
aiott  of  the  premises  by  a  tmant  M  the  vendw 
for  several  montiis  after  the  conveyance,  it  was 
Improper  to  allow  loterest  on  the  amount  spe- 
dallr  found  by  the  Jury  to  be  the  value  of  the 
diminution  of  the  use  and  enjoyment  of  the  land 
by  such  occupancy  from  t}ie  date  of  the  ac- 
croal  of  the  cause  of  action  therefor,  there  be'- 
lug  no  jnry  finding  awarding  such  interest;  but 
interest  on  such  amount  was  recoverable  only 
from  the  date  of  the  judgment  .at  the  trial  court 
on  the  finding. 

Brror  to  Court  of  Civil  Appnla  ot  Fourth 
Supreme  Judicial  Dlatrict 

Acticn  by  (Varies  W.  Oreen  against  NeUle 
Hesse  and  another,  in  which,  by  plea,  A.  G. 
Morrlss  was  made  a  party.  Judgment  fOr 
Nellie  Hease  against  said  Morrlss  was  af- 
firmed by  the  Court  of  Civil  Appeals  (210  S. 
W.  710),  and  Morrlss  brings  error.  Ju^ 
mmts  of  the  district  court  and  the  Court  ot 
cavil  Appeals  reversed,  and  Judgment  ieii> 
dered  for  defendant  In  oror. 

Will  A.  MorrisB  and  W.  H.  Lipscomb^  both 
oC  San  Antonlc^  for  plaintiff  In  nror. 

Dim  A.  Blias,  ot  San  Antonio,  tea  defend- 
ant In  error. 

EITTBBm  J.  This  action.  In  the  form 
In  which  It  is  presented  to  us,  is  one  severed 
as  between  the  two  parties  from  an  action 
brought  by  one  Charles  W,  Qreen  against 
Wm.  Hesse  and  Nellie  Hesse,  on  a  vendor's 
lien  note  given  by  A.  G.  Morrlss  and  W.  A. 
Morrlss  as  part  of  the  purchase  mtmey  of 
certain  lands  In  Eerr  county. 

Wm.  Hesse  having  died.  Nellie  Hesse  and 
her  children  made  A.  O.  Morrlsa  a  party  to 
the  action,  and  sought  to  recover  damages 
from  him,  on  the  ground  tliat  the  land,  when 
sold  to  them,  was  in  posaesslott  of  a  tenant 
of  Morrlss,  who  would  not  surrender  posses- 
sion of  the  premises,  and  who  held  the  same 
from  August,  1009,  until  the  latter  part  of 
November,  1009. 

The  Court  of  ClvU  Appeals  correcUy  states 
tbat— 

"Tor  the  purposes  of  tUs  appeal,  the  cause 
of  action  thoB  asserted  may  be  said  to  have 
been  one  baaed  upon  the  covenant  against  in- 
cmnbrancea  in  the  deed  from  said  A.  Q.  Morrisa 
to  Nellie  Hesae,  implied  from  the  use  of  the 
words  'grant  and  convey'  and  a  general  warran- 
ty of  title,  which  covenant  was  alleged  to  have 
been  breadied  by  aneh  failure  to  deliver  pos- 
session." 

Dtfendant  in  error  pleaded  in  the  trial  court 
that  dM  was  damaged  fliOOO  by  tlie  loss  of 
an  oni<m  crop,  and  ¥600  by  the  appropriation 

by  Morrlss  of  the  landlord's  share  of  the 


«s»Tor  otlur  cum      same  topic  and  KHT-NUMBBB  ta  all  Ker-Nnmbered  Dlcests  and  taOmm 
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rent;  and  $2,500  by  the  incnmbranoe  of  the 
lease,  but  the  court  submitted  to  the  Jury 
but  one  Issue,  which  was  as  follows: 

"By  what  amount,  If  any,  was  the  Talae  of 
the  Die  and  enjoyment  of  the  land  by  an  own- 
er of  the  fee-simple  title  dfanfailshed  by  Burk 

(the  tenant's)  occupation  or  use  of  the  same, 
or  sach  part  of  the  same  as  yon  may  believe 
from  the  evidence  he  occupied  or  used,  and 
dnring  such  time  as  yon  may  believe  from  the 
evidence  that  he  occupied  or  used  the  same 
after  the  deed  for  the  land  by  A.  G.  Uorrisa  to 
Mrs.  Hesse?" 

The  answer  of  the  Jury  to  the  qnestlon 
was:  "We,  the  Jury,  answer,  $250."  The 
court  entered  Judgment  for  $331.25,  the 
$81.25  being  the  interest  at  6  per  cent,  from 
and  after  the  death  of  Wm.  Hesse.  No  com- 
plaint is  made  of  the  amount  of  the  Interest' 
allowed,  the  contention  being  that  none 
flhonld  be  allowed. 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment  of  the  trial  court,  and  A.  G.  Mor- 
rlsa  applied  for  writ  of  error  on  two  grounds: 

(1)  That  the  Court  of  OvU  Appeals  erred 
in  ovHTuIlng  the  assignment  of  error  di- 
rected against  the  action  of  the  trial  court  in 
refusing  to  permit  him  to  prove  by  parol 
that  the  Hesses  bought  the  land  subject  to 
the  occupancy  of  the  tenant,  and  undertook 
to  arrange  for  themselves  with  the  tenant 
to  get  possession. 

(2)  That  the  Court  of  Civil  Appeals  erred 
in  sustaining  the  action  of  the  trial  court  in 
allowing  interest  on  the  sum  of  $250— the 
amount  of  damages  found  by  the  Jury. 

[1]  We  are  of  the  opinion  that  the  Court 
of  Civil  Appeals  properly  determined  the 
question  raised  by  the  first  assignment  of 
error.  Justice  Moursund  clearly  differen- 
tiatea  the  case  of  Johnson  v.  Elman,  94  Tex. 
168,  59  S.  W.  253,  52  L.  R.  A.  162,  86  Am. 
St.  Rep.  846,  dted  by  plaintiff  In  error,  from 
a  number  of  other  cases  in  whlc^  it  Is  held 
that  parol  evidence  is  Inadmissible  to  enlarge 
or  restrict  the  warranty  in  a  deed;  and  we 
can  add  nothing  to  what  be  has  said  in  bis 
able  opinion.  Morrlaa  v.  Hesse,  210  S.  W. 
710. 

£2]  We  are  of  the  opinion  that  the  seocmd 
assignment  of  error  Is  well  taken.  The  ques- 
tion Is  clearly  ruled  by  the  case  of  San  An- 
tonio &  A.  P.  Ry.  Co.  V.  Addison,  96  Tex.  61, 
70  8.  W.  200.  The  holding  In  that  case,  in  so 
far  as  ai^iUcable  to  the  case  at  bar.  Is  to  the 
effect  that  Interest  cannot  be  allowed  frcnn 
the  date  of  accrual  of  the  cause  of  action  to 
the  date  of  Judgment,  in  the  absence  of  a 
finding  of  the  jury  awarding  such  interest 

"The  issues  of  the  fact  having  been  submitted 
to  a  Jury,  the  verdict  conatituted  the  sole  basis 
for  the  Judgment" 

The  recent  case  of  So.  Gas.,  etc.,  Oo.  v. 
Adams  et  aL,  227  S.  W.  945,  by  Section  A  of 


the  Commission  of  Appeals,  applies  tUs  doc- 
trine to  cases  submitted  to  a  Jury  upen  spe- 
cial issues,  and  is  therefore  In  aU  fours  with 
the  present  case. 

We  recommend  that  the  Judgments  of  the 
district  court  and  of  the  Ooart  of  dvU  Ap> 
peals  be  reversed,  and  that  Judgramt  be  rcn- 
dra«d  In  favor  of  defendant  In  error  fOr  $250, 
with  6  par  cent  Interest  per  annum  tliereaa 
from  June  22,  1918^  the  date  of  tbe  tzial 
courts  Judgmoit. 

PHILLIPS,  G.  J.  ;nw  Judgment  raoom- 
mended  In  the  report  of  the  Commission  of 
Appeals  18  adopted  and  will  be  entwed  as  the 
Judgment  of  the  Supreme  Court. 


MOORE  et  at.  V.  AMERICAN  LUMBER  CO. 
et  al.    <No.  187-3231.) 

(Commission  of  Appeals  of  Texas,  Bection  A. 

June  1.  1921.) 

1.  Appeal  and  error  I0&— Rights  sadar 
•tipulations  In  deads  hade  subseqaent  to  ap- 
plication for  writ  of  error  oaasot  be 
termlaed. 

Whether  a  par^  is  entitled  to  mineral 
rights  in  the  land  in  controversy  by  virtne  of 
stipulations  made  In  the  deeda  conveying  the 
land  aubaeqnent  to  the  flUng  of  the  applica- 
tion for  writ  of  error  could  not  be  determined 
by  a  review  of  the  record. 

2.  Appeal  aad  error  «S978I(6)— Case  dlasiissel 
wliere  Issees  have  beeonie  merely  aoadaaiib 

In  an  action  in  trespass  to  try  title,  qaea- 
tions  brought  up  on  error  JkeU  to  have  become 
merely  academic,  the  parties  having  settled  ans 
adjusted  their  differeaues,  so  that  the  cast 
should  be  dlsmiased. 

E^r  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judiidal  District. 

Suit  by  M.  G.  Moore  and  W.  H.  Ratliff 
against  tbe  American  Lumber  Company  and 
others.  Judgment  for  plaintiffs  as  against  all 
tbe  defendants  except  as  against  the  Amer- 
ican Lumbw  Company,  for  which  Judgmrat 
was  altered,  and  the  other  defendants  and 
plaintUEs  brou^t  error  to  tbe  Court  of  Orll 
Appeals,  which  reversed  and  remanded  in 
part,  and  affirmed  in  part  the  Judgment  (208 
S.  W.  4SSi),  and  the  plalntUfs  biing  errof: 
Motion  to  dismiss  at  cost  of  plalntlfb  In  er- 
ror granted. 

W.  H.  RatlUr  and  K.  R.  Craig,  both  of  Dal- 
las, and  Garter,  Walker  &  Cousins,  of  Hemp* 
hill,  for  plaintiffs  in  error. 

H.  R.  Short,  of  Center,  Jno.  W.  Mlnton,  of 
Hemphill,  W.  D.  Gordon,  and  F.  J.  &  0.  T. 
Duff,  all  of  Beaumont,  and  Terry,  Cavln  t 
Mills,  of  Galveston,  for  defendants  in  error. 


»For  otber  euas  sm  Mm*  U9le  and  KfitT-NUHBBS  is  all  Kw-Nnmbwed  DlSMU  and  ladeua 
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TATZiOR,  P.  J.  TUB  was  a  suit  by  H.  0. 
Moora  and  W.  H.  Batllff  to  try  title  to  a 
leaene  of  land  granted  to  J<dm  Moore  In 
183S.  The  d^mdanta  were  Amerlean  Lum- 
ber Oompany.  J.  O.  Toole.  W.  F.  Goodrich, 
H.  B.  Arnold.  Harry  Yoni^lood  and  wife, 
and  R.  Ij.  Weatbersby  and  wife. 

J.  O.  TtxAe  dtsclatmed  as  to  500  acres  In 
the  nortbeast  cona  of  the  league,  and  also 
as  to  1,107  acres  In  the  south  portion,  and  as 
to  the  remainder  pleaded  not  guilty.  The 
American  Lumber  Company  answered  by  plea 
of  not  guilty,  and  also  claimed  the  entlro 
league  under  the  limitation  statutes.  It  is 
not  necessary  to  state  the  answers  of  the 
other  defendanta 

The  case  was  submitted  to  the  jury  upon 
special  issues  as  between  all  parties  except 
the  American  Lumber  Oompany,  In  whose 
faror  the  trial  court  peremptorily  Instrufted 
a  verdict  for  1,107  acres  of  the  league.  Judg- 
ment was  mtcred  In  favor  of  Moore  and  Rat- 
llff  as  against  all  the  defendants  for  all  the 
land  sued  for,  except  as  to  the  American 
Lumber  Company,  In  whose  favor  judgment 
was  ratered  for  1,107  acres. 

The  case  was  appealed  to  the  Court  of  Civ- 
il A[^>eals  by  writ  of  error,  J.  O.  Toole  and 
the  other  defendants  except  the  American 
Lumber  Company  being  plaintiffs  in  error 
in  one  writ  as  against  Moore  and  BatUff, 
and  Moore  and  Katllff  being  plaintiffs  In  er- 
ror in  the  other  writ  as  against  the  American 
Lumber  CMUpany.  The  Court  of  Civil  Ap- 
peals reversed  and  remanded  tbe  cause  as 
between  plaintiffs  In'  error,  Toole  and  oth- 
ers, and  defendants  In  error,  Moore  and  oth- 
ers, and  affirmed  the  Judgment  of  the  trial 
court  as  between  Moore  and  RatlifT,  plalntlfts 
in  error,  and  American  Lumber  Company,  de- 
fendant In  error. 

Writ  of  error  was  granted  by  the  Supreme 
Court  "only  on  ground  of  conflict  as  to  per- 
emptory charge  question." 

An  agreed  motion  to  dismiss  was  Died  on 
January,  28,  signed  by  counsel  for  Moore,  as 
plaintiff  In  error  and  American  Lumber  Oom- 
pany, as  defendant  In  error,  respectively. 
Notice  thereof  was  given  by  the  clerk  of  the 
Supreme  Court  to  the  attorneys  of  record  of 
all  parties  to  the  suit  The  only  reply  rais- 
ing any  question  as  to  the  dismissal  of  the 
writ  was  a  letter  from  one  of  the  attorneys 
of  record  for  J.  O.  Tool^  from  whldi  the  fol- 
lowli^  is  an  snse^it! 

"It  would  be  anfortasete  indeed  if  private 
pftrties  could  control  this  case  and  prevent  the 
'jDritprudeoce  of  this  state'  from  being  bene- 
fited by  havinf  a  qnestion  of  such  grave  im- 
portance in  the  opinion  of  the  Supreme  Conrt 
finailr  settled  for  the  benefit  of  posterity  as 
to  whether  this  John  Moore,  born  in  1830,  was 
the  original  srantee  of  this  land  and  did  cot 
execute  tiie  deed  attested  by  Tfaos.  J.  Rusk 
and  others  under  which  defendanta  In  error 
hold,  dated  October  3, 18S6.  •  •  • 

It  is  my  intention  to  appear  on  Vebrnary 


let,  before  flie  honorable  Oommisdon  of  Ap* 
peals  in  the  Interest  of  a  jadldal  determination 
of  'this  great  question*  which  most  finally  be 
passed  upon  by  the  Snprane  Court  itseU  latea 

on." 

Tbe  cause  was  set  for  submissloB  by  tiie 
OommlBsalcm  of  Appeals  the  second  time, 
after  being  passed  on  flrst  submission.  The 
material  subsequent  developments  in  tbe  case 
are  stated  in  a  letter  sent  by  us  (Section  A 
of  the  Commission)  to  the  attorneys  of  rec- 
ord of  all  tbe  parties  to  the  suit,  copy  ot 
which  follows: 

"Application  for  writ  of  error  was  made  and 
the  writ  granted,  in  the  case  styled  M.  6. 
Moore  et  al.,  Plaintiffs  In  Error,  v.  Amerixnn 
Lumber  Co.,  Defendants  in  Error,  and  J.  O 
Toole  et  al.,  PlalntilFs  la  Error,  v.  M.  Q. 
Moora  et  aL,  Defendants  in  Error,  The  appli- 
cation for  the  writ  la  signed  by  W.  H.  RatUff 
and  K  R.  Craig,  Dallas.  Tex.,  and  Carter. 
Walker  &  Cousins,  Center.  Tex.,  all  as  at- 
torneys for  M.  G.  Moore  et  al.  On  January  28, 
1021,  an  agreed  motion  to  dismiss  in  the  case 
of  M.  G.  Afoore  v.  American  Lumber  Go.  was 
filed,  signed  by  the  attorneys  for  M.  O.  Moore 
et  al.,  and  also  by  F.  J.  and  G.  T.  Duff,  and  Ter- 
ry, Cavin  ft  Mills,  attorneys  for  American  Lum- 
ber Company.  The  motion  states  that  all 
matters  In  the  cause  Inwhicb  the  motion  is  filed 
bad  been  adjusted  and^settled.  and  that  It  has 
been  agreed  that  tbe  cause  be  dismissed. 

"On  February  17,  as  affidavit  in  support  of 
tbe  motion  was  filed,  copy  of  which  is  inclosed 
herewith, 

"It  was  stated  In  open  court  by  W.  R.  Cou- 
sins, one  of  counsel  for  plaintiffs  in  error,  on 
the  call  of  this  case  for  submission,  that  all 
of  the  issues  in  controversy  in  the  cause  in 
which  writ  of  error  was  granted  have  been 
settled  by  the  parties:  that  the  setUement  was 
finally  consummated  by  the  American  Lumber 
Company  acquiring  all  of  the  interests  of  J.  O. 
Toolc  here  in  controversy.  Mr.  John  W.  Min- 
ton,  attorney  ot  record  (or  TotAt,  who  was  praa- 
ent  at  tbe  time,  did  not  omtnivert  the  state- 
ments made. 

"The  Supreme  Court  does  not  desire  to  pass 
upon  questions  involved  if  they  are  only  moot 
questions.  Unless  tbe  statement  that  all  issues 
in  controversy  pending  in  the  causes  In  which 
the  nvlication  was  granted  have  been  settied 
are  controverted  by  March  let,  we  will  recom- 
mend to  the  Supreme  Court  that  the  motion  to 
dismiss  be  granted." 

[1 ,  2]  No  afi3darlt  has  been  filed  controvert- 
iog  the  statement  that  all  matters  In  the 
cause  have  been  adjusted  and  settled,  unless 
an  affidavit  made  by  one  of  the  attorneys  of 
record  for  J.  O.  Toole  verifying  the  state- 
ments contained  In  a  letter  from  him  (the 
attorney  addressed  to  the  Commission  of 
Appeals,  and  a  letter  from  J.  O.  Tocie  to  hla 
attorney  attached  thereto,  may  be  regarded 
as  controverting  the  matters  atoted. 

Mr.  Toole  In  the  lett»  to  hto  attomcj  dat- 
ed February  2, 1921,  says : 

"WhUe  I  have  sold  my  Interest  In  the  Udore 
land  except  I  retained  the  mineral  right,  I  want 
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this  caae  to  go  throagb  the  courts  and  be  rra- 
dered  for  the  good  it  will  do  others.  *  *  *  I 
do  not  want  the  caae  dieminsed,  but  do  not  know 
that  I  have  a  risht  to  eaj  more." 

Independent  of  whether  defendant  In  er- 
ror, Toole,  is  In  portion  to  question  an 
ap«ed  motion  to  dismiss  as  between  Moore 
and  the  lumber  company,  It  seems  clear  that 
the  anestioDB  herein  have  become  merely 
acadonlc.  Whether  Toole  la  entitled  to  min- 
eral rights  in  the  land  in  controversy  by  vlr^ 
tue  of  stipulations  made  In  the  deeds  convey- 
ing tbe  land  subsequent  to  the  filing  of  the 
application  for  the  writ  herein  could  not  be 
d^rmlned  by  a  review  of  this  record;  nor 
would  a  dismissal  of  the  cause  by  the  Su- 
pr^e  Oourt  affect  any  rl^ts  growing  out  of 
such  Bubseqnent  ocmveyances.  Furthermore, 
It  aroeani  that  the  Court  of  GivU  Appeals  on 
appeal  by  Toole  reversed  and  remanded  the 
cause  to  the  trial  court  as  prayed  for  by  him. 

We  recommend  that  the  motion  to  dUmlas 
at  ttie  coat  ot  i^aintltt  In  error  be  granted. 

PHILUPS,  O.  J.  Tbe  Jndgmoit  recom- 
mended in  the  report  of  the  Commission  of 
Appeala  la  adopted,  and  will  be  enteiea  aa 
the  judgment  of  the  Si^reme  Cooit. 


HOUSTON  OIL  CO.  OF  TEXAS  V.  JORDAN 
et  al.   (Ne.  234-S4I8.) 

(CoauRiarfon  of  Appeals  of  Texaa,  Bactlai  B. 
Jnnel.  1S2L) 

Advene  possession  ^>94— Taxes  must  be  paM 
Mfora  beoomlng  delinqaeat  aader  five-year 
atatato  of  limitations. 
Comidiance  with  the  five-year  statate  of 
Bmltations  requires  that  the  payment  of  taxes 
for  each  of  the  five  years  be  made  before  they 
lum  become  deUnqaent  for  asid  year. 

Xrror  to  Court  of  OivH  Appeals  of  NinOi 
Supreme  Judicial  District. 

Aetbms  by  the  Houston  Oil  CJompany  of 
Texas  against  It.  N.  Jordan  and  others,  and 
against  John  W.  Robbina  and  others,  ctm- 
Bollditted.  From  judgment  of  Court  of  Civil 
Appeals  (212  S.  W.  544),  affirming  judgments 
<tf  the  district  court,  the  lOalntiff  brings  er- 
ror. Affirmed  in  par^  and  revised  in  part 
and  rendered. 

H.  O.  Head,  9t  Shennan,  and  ^nnerly, 
WlUiama,  Lee  &  Hill,  and  Fred  Ij.  WllUuns, 
all  of  Hon8t<m.  t<a  plaintiff  In  error. 

K.  W.  Denxnan,  of  Idifkln,  for  defmdants 
In  error. 

POWELIj,  J.  This  la  an  action  in  trespaas 
to  try  title.  Instituted  In  the  district  court 
of  Sa:n  Augustine  county.  Tex.,  by  tbe  Hous- 


ton Oil  Company  of  Texas;  f<n*  the  recovery 
of  26  acres  of  land  daimed  by  L.  N.  Jordan 
and  wife,  lAura  Jordan,  and  Ij.  A.  Jordan 
and  wife,  Mary  Jordan.  In  the  same  court, 
at  the  same  time,  tbe  same  company  was  su- 
ing John  W.  Robbina  et  aL  for  the  recovery 
of  50  acres  of  land  In  the  same  survey.  By 
agreemrait  of  all  the  lurtles,  tbe  causes  were 
consolidated  and  tried  tc^ther  Iwfore  the 
court,  without  a  jury.  Judgment  was  en- 
tered in  favor  of  the  plaintiff  in  error  for  tlie 
50-acre  tract,  and  In  favor  of  N.  Jordan 
and  wife  for  the  25  acres.  No  conclusions  of 
law  or  findings  fact  were  filed  by  tlie  trial 
court. 

Bobbins  et  aL  excepted  to  the  judgment  as 
to  the  50-acre  tract  and  gave  notice  of  ap-  ' 
peal.  They  filed  assignments  of  error  in  tbe 
trial  court,  but  filed  no  brief  In  the  Court  of  ' 
Civil  Appeals.  The  latter  court,  finding  no 
fundamental  error  apparent  on  the  face  ot 
the  record,  affirmed  the  judgment  of  Oie  trial 
court,  awarding  the  60  acres  to  plain  tiff  In 
MTor.  See  212  S.  W.  544. 

The  Houston  Oil  Company  of  Texas  per^ 
fected  Its  appeal  from  the  judgment  award- 
ing the  2S  acres  to  L.  N.  Jordan  and  wife 
and  filed  hrieiii  In  the  higher  court  The 
Court  of  Civil  Appeals,  In  pasalng  upoD  that 
phase  of  the  case,  says: 

**We  therefore  eondndo  at  tiie  eatset  that 
plaintiff  In  error  showed  a  saperior  title  to  the 
25  acres  In  ctmtrovcray  as  against  the  Jordana.  ' 
and  should  have  recovered,  nnlcas  the  jodcmoit 
of  the  court  sbonid  be  sostained  upon  die  the- 
ory that  defendants  In  error  showed  tifle  hy  lim- 
itatiott  noder  the  five  years*  statute.  After  a 
careful  coDslderation  of  the  record,  in  connec- 
tion with  the  plea  of  five  years'  limitation,  we 
have  coodaded  that  the  evidence  was  snfllcient 
to  warrant  the  judgment  in  favor  of  the  de- 
fendants In  error  upon  that  plea." 

And,  again,  said  q^urt  held: 

"In  the  case  tost  mentioned.  It  seems  to  have 
been,  In  effect,  held  that  the  five-year  atatott 

of  limitations  does  not  require.  In  order  to  ac- 
quire title  by  adverse  possession  that  taxes  be 
paid  before  they  become  deHnquent,  but  only 
that  such  taxes  be  paid  concurrently  vrlth  the 
poBBesBioc  held  by  the  occupant,  and  before  ad- 
verse suit  to  recover  the  land.  If  these  ded- 
slone  announce  the  correct  rale,  then,  unqoea- 
tiouably,  tbe  paymeot  of  taxes  in  this  ease  by 
the  Jordans,  and  those  with  whom  they  are  in 
privity,  was  a  sufficient  compliance  with  the 
statute,  and  entitled  defendants  .in  error  to 
judgment  under  their  plea  of  limitation  of  five 
years,  the  other  elements  bdng  present.*' 

Since  the  opinion  of  the  Court  of  Civil  Ap- 
peals in  this  case  was  filed,  the  Supreme 
Court  of  Texas,  in  an  excellent  opinion  by 
Justice  Greenwood,  has  passed  upon  this 
very  question  and  overruled  the'  views  of  the 
Court  of  Civil  Appeals,  aforesaid.  See  Bak- 


^sFor  oUwr  eases  see  sama  topic  and  XBT-HUUBBa  In  all  Ker-NnmMred  Dtawts  and  ladaaas 
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er  T.  VogXtt  UO  Vex.  901,  217  8.  W.  1^  219  statement  of  facts  appears  in  th«  record;  and, 

where  the  Court  of  Cinl  Appeals  has  not  passed 


S.  W.  460. 

The  case  at  bar  Is  clearly  ruled  by  the  au- 
thority just  referred  to,  and  In  that  case  the 
Supreme  Court  holds  that  compliance  with 
tlie  five-year  statute  of  limitations  requires 
that  the  payment  of  taxes  for  each  of  the 
0ve  years  be  made  t>efore  they  have  become 
delinquent  for  said  year.  The  reasons  for 
this  rule,  so  fully  stated  by  the  Supreme 
Court,  are  sound  and  convincing. 

The  undisputed  evidence  In  this  case  shows 
that  the  taxes  were  not  so  paid  during  any 
five-year  period  of  the  possession  of  the  land 
in  question  by  the  Jordnns,  or  those  with 
whom  they  were  In  privity.  For  Instance, 
the  taxes  for  the  years  1011,  1912,  and  1013 
were  paid  on  January  4,  lOlfi, 

The  only  proper  Judgment  In  this  case,  un- 
der the  evidence,  Is  one  in  favor  ci  plaintiff 
In  error  for  the  25-acre  tract. 

Therefore,  we  recommend  that  that  por- 
tion of  the  Judgments  of  the  district  court 
and  the  Cburt  of  Civil  Appeals  awarding  the 
BO-acre  tract  to  plaintiff  in  error  be  affirm- 
ed :  that  that  part  of  the  Judgments  of  the 
district  court  and  the  Court  of  Civil  Appeals 
awarding  the  25  acres  to  L.  N.  Jordan  and 
wife  be  reversed,  and  a  Judgment  here  ren- 
dered decreeing  that  tract,  also^  to  plaintllf 
In  error. 

PHILLIVb.  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  ot  the  Supreme  Court. 


on  their  soffidency  to  support  the  Judtmeo^  the 
cause  should  be  remanded  for  it  to  pass  thereon. 

Brror  to  Court  of  CItU  Appeals  of  Fourth 
Supreme  Judicial  District, 

Suit  by  the  Temple  HIU  Development  Com- 
pany against  Bric  A.  LIndholm  and  wife. 
Decree  for  defendants,  and  plaintiff  appealed 
to  the  Court  of  Civil  Appeals,  whidi  affirmed 
the  Judgment  (212  8.  W.  984),  and  the  plain* 
tiff  brings  error.  Judgment  of  the  Cburt  of 
ClvU  Appeals  reversed,  and  cause  remanded 
to  that  court  to  pass  upon  the  snffidency  of 
facts. 

Wm.  C.  Church  and  T.  F.  hfangum,  both 
of  San  Antonio,  for  plaintiff  In  error. 

Barrett,  Eskrldge  &  Barrett,  of  San  An- 
tonio, and  Hood  Boon%  <tf  Fbarr»  tor  d^end- 
ants  In  error. 

TAYLOR,  P.  J.  Plaintiff  In  error.  Temple 
Hill  Development  Company,  brought  this 
suit  against  Eric  LIndholm  and  wife,  defend- 
ants In  error,  to  recover  two  lots  In  an  addi- 
tion to  the  city  of  San  Antonio  and  to  enjoin 
defendants  In  error  from  residing  thereon. 

PlaintifT  In  error  claims  under  a  written 
contract,  the  terras  of  which  It  alleges  were 
violated  by  defendants  In  error  in  failing  to 
Cpraply  with  certain  building  restrlctfons  iin> 
der  which  the  lots  were  purchased. 

Trial  was  before  the  court  without  a  Jury. 
Judgment  was  rendered  In  favor  of  defend- 
ant in  error.  Motion  for  new  trial,  challeng- 
ing the  correctness  of  the  court's  findings,  and 
questlonli^  whether  the  facts  supported  tJie 
Judgment,  was  overruled.  Plaintiff  In  error 
excepted  to  the  overruling  of  the  motion,  and 
gave  notice  of  at>peal.  It  also  requested  the 
court  to  file  findings  of  fact  and  conclusions 
of  law.  The  request  was  complied  with,  and 
the  findings  and  conclusions  were  filed,  sub- 
sequent to  the  overruling  of  the  motion  for 
new  trial.  No  assignments  of  error  were  filed 
by  plaintiff  In  error  separate  from  those  set 
up  In  the  motion. 

The  Court  of  Civil  Appeals  affirmed  the 
Judgment  of  the  trial  court  (212  S.  W.  984), 
without  determining  whetber  the  facts  sup- 
[wrt  the  judgment,  or  without  testing  the 
court's  findings  by  the  evidence  as  disclosed 
by  the  statement  of  facts. 

The  Court  of  Civil  Appeals,  q>eaking  uptm 
this  point,  says: 

"There  waa  so  exccptJon  taken  and  property 
preserved  in  the  record  or  any  assignment  made 

.   .        .      ,   .  challenging  the  accuracy  of  the  court's  findinoa. 

3.  Appeiri  add  error  «=,IOM(l)    H  14-Flnd.  |  „h;eh  Appellant  requested  to  be  ffled.  imd 
SL?'  Msrt  art  not  oomriualve  oa  appeal. !  the  abseace  of  such  an  asslgnnient  we  are  not 
wfeera  m  statoaHt  of  facta  appears  la  the  ■  .t  liberty  to  qnettion  the  accuracy  thereof,  and. 

\  fa  the  court  found  all  the  facts  against  appel- 
FlnAnga  <rf  fact  by  court  sitting  without  j  last  and  in  favor  of  tha  appellees,  they  will 
Jury  are  not  condnsive  on  appeal,  where  a  j  not  be  disturbed." 

te>For  Dttwr  CUM  h«  shu  toplo  aaA  XBT-NUM BBB  la  all  Key-NumbmA  Dlgwta  aa«  fsdttaa 

231  S.W.-21 


TEMPLE  HILL  DEVELOPMENT  CO,  V. 
LINDHOLM  et  ux.   (No.  231-3410.) 

(Commisalon  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Appeal  ud  MTor  ^722(1)— Appeliut  nay 
•tthar  adopt  mlgsiiioata  In  notlai  for  mtw 
trial  or  iMlepan^ea*  asslganeats. 

An  appdlant  may  adopt  either  the  aaaign- 
ments  of  error  set  out  in  his  motion  tor  new 
trial  or  the  asrignmonta  filed  independently  of 
those  in  the  motion. 

2.  Appeal  aad  error  «=»269(l)— Oa  •xeoptloa 
to  Jatfiaioat,  exeoptlOM  nead  aot  ba  takes 
to  fladlags  ef  eosrt. 

Where  trial  Is  before  coart  without  Jury 
sad  judgment  Is  excepted  to,  exceptions  need 
not  be  taken  to  the  flndinf  s  of  tact  and  eoneln- 
lions  of  law  as  a  prereqnidte  to  review. 
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Plaintiff  In  error  complalna  of  the  court's 
failure  to  consider  tbe  asslgBinents  as  pre- 
sented, esperfally  with  req)ect  to  the  accu- 
racy of  the  findings  and  the  sufficiency  of  the 
facts  to  support  the  Judgment 

[1]  Hie  assignments  presented  In  plaintiff 
In  error's  hrlef  In  the  Court  of  OIvll  Appeals 
are  substantially  the  same  as  those  set  up  In 
Its  motion  for  a  new  trial.  It  is  settled  that 
an  appellant  may  adopt  either  tbe  assign- 
ments of  error  set  out  In  bis  motion,  or  the 
assignments  filed  Independently  of  those  in 
the  motion.  Barkley  et  aL  v.  GIbbs  et  al., 
227  S.  W.  1099,  not  yet  [officially]  reported. 

[2]  It  Is  also  settled  that  where  there  Is  a 
trial  before  tbe  court  without  a  Jury  and 
the  Judgment  of  the  court  is  excepted  to,  it 
Is  not  necessary  that  exceptions  be  also  tak- 
en to  the  court's  findings  of  fact  and  conclu- 
sions of  law  ajs  a  prerequisite  Co  review,  im- 
der  due  assignmoits  of  error.  Hess  &  Skin- 
ner Engineering  Co.  t.  Tumey,  109  Tex.  208, 
208  S.  W.  5^;  Goodman  t.  U.  S.  Feck  ft  Go. 
(CIr.  App.)  192  8.  W.  7S6. 

[3]  The  findings  of  fact  are  not  condnslTe 
on  appeal,  where,  as  In  this  case,  a  statement 
of  facts  appears  In  tbe  record.  Yolght  v. 
Mackle,  71  Tex.  78,  8  8.  W.  623;  Lelber  t. 
Nicholson  (Com.  App.)  206  S.  W.  512. 

We  are  of  tbe  ojdiiion  that  the  Judgment 
of  the  court  of  CKvil  Appeals  should  be  re- 
Torsed,  and  that  the  cause  be  remanded  to 
tbat  court  In  order  that  It  may  pass  upon  the 
Buffldency  of  tbe  tacts  to  support  the  Judl;- 
ment;  and  we  so  recommend. 

PHILLIPS,  a  J.  The  Judgment  recom- 
mended in  the  report  of  tbe  CommisBicMi  of 
Aiv)eals  Is  adopted,  and  will  be  entered  as 
tbe  judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
tt  Ai^ieals  on  the  question  discussed. 


FIRST  NAT.  BANK  OF  NAVASOTA  V. 
TODD.    (No.  222-3356.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jone  1,  1921.) 

I.  Chattsi  ■ortiapas  «ss»l39  —  "Sabsaqnsst 
nortgagees  Is  good  faltb"  agalait  wIiob 
mortgage,  saless  filed  as  rsqulreilb  Is  void, 
deflned. 

Under  Ber.  St  1911,  art  5656,  declaring 
that,  in  i^enee  of  diange  of  posaession  of  the 
property,  a  diattd  mortgage,  unless  filed  in 
the  conoty  where  the  property  is  situated  or 
the  mortgagor  re^es,  shall  be  void  as  against 
"aubeeqoeiit  mortgagees  in  good  faith,"  a  mort- 
gagee must  have  advanced  a  consideration  for 
the  mortgage  and  bad  no  notice  of  tbe  unre- 
corded lien,  in  t«der  to  be  a  mortgagee  in 
good  faith. 


2.  ChMtsI  nortgagss  ^157(2)  —  HsMcr  sf 
prior  nafllad  nortgags  olalmiag  sipsf  IsiHy 
held  to  kavs  bnrdwi  of  iiroor  «s  te  fsod 
faith  of  ssbsaqseit  nortgagss. 

Where  interrener  in  chattel  mortg«c»  forc- 
dosiire  asserted,  as  ground  for  giving  prefer- 
ence to  his  ttnfiJed  prior  mortgage,  that  there 
was  no  consideration  for  plaintiffs  mortgage 
and  that  plaintiff  took  It  with  notice  of  his  lien, 
and  plaintiff  did  not  allege  that  it  had  advanc- 
ed a  valuable  con^deration  or  was  without  no- 
tice of  intervener's  mortgage,  bot  was  content 
to  rely  on  intervener's  failare  to  prove  fail 
case,  intervener  had  the  burden  prorins  hia 
allegations:  tbe  fact  that  pnrof  of  a  ncgntiva 
allegation  was  required  not  changing  the  mle 
with  reference  to  burden  of  proof. 

3.  Appeal  and  error  «=9862(l2)—£iTor  Is  pla^ 
Ing  burden  of  proof  held  aot  Invited. 

Error  of  instmction  in  placing  the  burden 
of  proof  on  plaintiff,  over  his  objection.  Is  not 
invited,  though  plaintiff  claimed  and  was  al- 
lowed tbe  opening  and  condading  argument,  to 
which  under  Ber.  St.  1911.  art  1953,  the  party 
having  the  burden  of  proof  Is  entitled. 

4.  Chattel  mortgages  <&=5l39  —  Extesslos  af 
note  sufflclBst  oonslderatlos  as  against  prier 
safiled  mortgage. 

If  the  consideration,  or  part  thereof,  for  a 
chattel  mortgage,  was  the  extension  of  tbe  note 
secured,  there  is  a  sttiticient  consideration  to 
entitle  the  mortgagee  to  protection,  under 
Rev.  St.  1911,  art.  6G5S,  as  a  snbaeQnent  mort- 
gagee in  good  faith,  as  against  a  prtor  lu^ed 
mortgage. 

Error  to  Court  of  Civil  An>eal8  <tf  First 

Supreme  Judicial  District 

Action  by  the  First  National  Bank  of  N«- 
vasota  against  R.  A.  Barker.  Judgmrat  for 
intervener,  J.  S.  Todd,  was  affirmed  by  tbe 
Court  of  Civil  Appeals  (212  S.  W.  210),  sod 
plalntUC  brings  error.  Eevereed  and.  re- 
manded for  new  trial. 

Lewis  &  Dean,  ot  Narasotn,  for  idalntlfl  la 
error. 

I.  W.  Stephens,  of  Fort  Worth,  and  T.  P. 
Bufflngton,  of  Anderson,  tor  defendant  in  ^ 
ror. 

SPENCER,  J.  Plaintiff,  Blrst  Natfimal 
Bank  of  Navasota,  instltnted  this  salt  to  re- 
cover of  R.  A.  Barker  upon  two  notes  execut- 
ed by  tbe  latter,  one  upon  January  20,  IBM, 
for  the  sum  of  $5,416.20  payable  to  the  bank, 
the  other  executed  December  1,  A.  D.  IKS, 
payable  to  A.  P.  Terrell  in  tbe  sam  of  9441.80, 
which  note  bad  been  transferred  to  the  bask; 
and  to  foreclose  a  chatty  mortgage  lien  ex- 
ecuted by  Barker  on  January  20,  1010,  to  ae- 
cure  the  payment  of  these  notes. 

J.  S.  Todd  intervraed,  claiming  as  assignee 
of  Evans  Snyder  Bu^  Onnpany,  aaaotlttg  a 
prior  and  superior  lien  to  tbe  chattels  cov- 
ered by  the  mortgage;  ctrntendlng  that  the 
bank's  lien  was  Inferior  to  tbe  diattd  most- 
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gage  lien  widdi  had  been  transfierred  to  him, 
because  taken  to  secure  a  pre-existing  debt 
witbont  haTliig  advaiued  any  new  conaldeni- 
tlim,  and  with  notice  b7  the  bank  ct  ttie  su- 
perior and  equitable  rli^t  of  Brans  Snyder 
BneHl  Company  under  tlie  mortgage. 

Plaintiff  hdd  the  note  of  Barley  for  the 
sum  of  10,048.30,  dated  Augnst  20,  1916.  and 
due  on  Novonber  1, 1916,  eecared  by  diattel 
mortgage  executed  by  Barker  upon  the  same 
date  on  ISO  steers  branded  "AB"  on  the  left 
shoulder— and  other  lire  stock  not  necessary 
to  cmiunerate— located  In  Brasos  county, 
Tex.,  whoe  the  mntgage  redted  that  the  de- 
fendant resided.  This  mortgage  nnq  duly 
filed  in  the  office  ot  the  county  clerk  on  Au- 
gust 20,  1916. 

Plalntlfl  Introduced  in  evidence  the  mort- 
gage of  January  20.  1916,  deecrlUng  166 
BteoB  branded  "AB**  on  the  left  ride,  and 
oHier  catOe.  located  In  Brasos  county,  Tex. 
Hie  mortgage  recUee  that  it  Is  given  in  re- 
neval  and  continuation  of  the  orlg^l  one, 
and  that  61  head  of  steoa  described  in  the 
mortgage  August  20.  1916,  tuvlng  been 
■old,  as  well  MM  some  mules  and  horses  de- 
scribed therein,  that  the  renewal  mortgage 
was  taken  to  tndnde  addltlfmal  live  stock  to 
take  the  place  of  Hiat  sold  and  traded.  This 
mortgage  was  filed  and  registered  in  the 
office  of  the  clerk  of  the  county  court  of  Bra- 
sos county.  T^  at  2:^  p.  m.  on  January  21, 
A  D.  1916. 

InterroieT  introduced  in  eridence  the  fol- 
lowing Instruments:  <1)  Mwtgage  executed 
by  B.  A.  BsrJtet,  dated  January  6,  1916,  de- 
scriUng  120  head  of  steers  bruided  "B"  <m 
left  thigh.  The  mortgage  recites  that  the  cat- 
tle are  located  in  Grimes  county,  Tex.;  that 
B.  A.  Barker  Is  a  resident  o£  said  county; 
and  that  the  mortgage  is  ^ven  to  secure  the 
payment  ci  a  hote  dated  January  6, 1916,  by 
B.  A,  Barko-  and  J.  A  Barker  in  the  prin- 
cipal sum  of  ¥3,614.31.  This  mortage  was 
filed  In  the  office  of  the  clerk  of  the  county 
court  of  Grimes  county  on  the  8th  day  of 
Januuy,  1916.  C9  Mortgage  dated  January 
21,  1916.  executed  by  B.  A  Barker,  descrlb- 
faig  80  head  of  steers  branded  "B"  on  left 
thigh.  The  mortgage  recites  that  Barker  Is 
a  resident  <tf  Grimes  county,  Tex. ;  that  the 
cattle  are  located  In  Brazos  county,  Tex.; 
and  that  it  Is  given  to  secure  the  payment 
of  one  note  fbr  tibe  sum  ot  $2,304.54,  execut- 
ed by  B.  A  Barker  and  J.  S.  Barker,  dated 
January  8,  1916.  This  mortgage  was  filed 
In  the  office  of  the  county  clerk  of  Grimes 
county  on  January  21,  1916.  (8)  Mortgage 
executed  by  B.  A  Bark^  on  February  S, 
19lfl^  describing  200  head  of  steers  branded 
"AB"  behind  ttie  left  shoulder.  The  mort- 
age redtes  that  B.  A  Barker  Is  a  resident 
of  Brazos  county,  Tex.;  that  the  cattle  are 
located  In  said  county;  and  that  It  la  givoi 
la  lien  of  the  two  previoos  mortgages,  but 
with  no  Intention  of  Impairing  or  In  any  wise 
affecting  the  same.  This  mortgage  was  filed 


In  the  office  of  fb»  county  clerk  of  Brasos 
county,  Tex.,  on  February  6, 1910. 

Interrener  allied  that  the  Brans  Snyder 
Buell  Company  had  advanced  the  money  and 
purchased  the  cattle  described  In  the  mort- 
gage for  Barker,  and  that  the  cattlci  were 
at  that  time  unbranded ;  that  Barker  agmd 
to  brand  them  "B"  on  the  left  thigh,  but  in 
fraud  of  the  mortgagee's  rights,  he  branded 
them  "AB"  on  the  left  side  behind  the  ahonl- 
der;  that  Barker  had  fals^  stated  in  the 
first  two  nHnrtgages  that  he  was  a  resident 
of  Grimes  county.  Tex.,  and  that  tile  cattle 
were  located  there^  wh^  In  fact  he  was  a 
resident  of  Brasos  county,  Tex.,  and  the  cat- 
tle located  In  that  oounfy,  and  that  because 
of  these  mlsre^iresentations  the  Evans  Syi^ 
der  Buell  Company  was  dec^ved  and  Induced 
to  register  the  mortgages  in  Grimes  county, 
and  that  upon  discovery  of  the  true  facta  as 
to  the  brand,  and  of  tlie  residence  of  Barker, 
and  the  location  (tf  the  cattle,  the  mortgage 
ot  Fdnrnary  6,  1910.  was  taken  to  protect  the 
mortgagee  against  the  wrong  prepetrated. 

The  Jury  found  In  answnr  to  spedal*  is- 
sues submitted  to  It  that  the  steers  described 
in  idaintlff*s  mortgage  of  January  20,  1010^ 
were  tiie  same  steers  as  those  described  in 
the  mortgage  gtren  Brans  Snyder  Buell  Com- 
pany, January  6,  1916;  that  at  the  time 
plainUfC  toidc  Its  mor^cage  It  did  not  know 
that  the  cattle  described  therein  were  the 
same  cattle  as  those  described  in  the  mort- 
gage of  January  S,  1910;  that  the  plaintiff 
at  the  time  of  the  taking  at  the  mortgage  did 
not  part  with  anything  ot  value  In  consider- 
ation tor  the  giring  of  the  mortgage  by  B.  A 
Barker. 

The  district  court  rendered  judgment  In  fa- 
vor of  plaintiff  for  the  amount  of  the  notes 
and  for  a  foreclosure  of  Its  mortgage  lien; 
subject,  however,  to  the  lien  of  Intervener 
and  In  fovor  of  intervener  for  the  amount  of 
the  notes  and  foreclosure  of  the  mortgage 
Hen,  declaring  the  same  superior  to  the  mort- 
gage lien  of  plaintiff.  Upon  appeal,  the 
Court  of  Civil  Appeals  affirmed  the  judg* 
ment.  212  S.  W.  219. 

[17  The  mortgages  of  January  6, 1A16,  and 
January  8,  1916.  respectir^y,  to  the  Brans 
Snyder  Buell  Company  not  having  been  filed 
in  the  county  where  llie  undisputed  eridesice 
diows  the  cattle  were  locatnl.  nor  in  the 
county  of  mortgagor's  residence,  were  abso- 
lutely rold  as  gainst  subsequoit  mortgagees 
or  lien  holders  in  good  faith.  Artlfde'6066. 
Berlsed  Cirll  Statutes  19U. 

Under  tlie  term  "subsequent  mortgagees  in 
good  faith"  mentioned  In  the  article  is  meant 
that  the  par^  claiming  as  such  advanced  a 
consideration  for  the  taking  of  the  mortgage 
ai^  that  he  had  no  notice  ftf  the  unrecorded 
lien.  Bowen  Wagcat  Works.  01  Tex.  886, 
48  S.  W.  8T2. 

[2]  The  court  in  sutnuittlng  the  case 
charged  the  Jury  as  follows : 
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'In  this  MM.  the  Inirden  ot  proof  la  on  the 
plaintfff  to  prove  Its  case  by  a  preponderence 
of  the  evidence,  and  by  a  preponderance  of 
the  evidence  is  meont  the  evidence  of  greater 
weight  and  probable  degree  of  truth.  Now, 
bearing  in  mind  the  foregoing,  you  are  instruct- 
ed to  decide  the  following  Bpecial  Issuee: 

"Special  Issue  No.  1.  At  the  time  the  plain- 
tiff took  its  mortgage  of  date  January  20,  lOlf^ 
on  the  cattle  described  In  saia  mortg^,  70a 
will  find  whether  or  not,  as  a  coniddeTatlo&  or 
part  considMmtion  tor  said  -mortgage,  the  said 
plaintiff,  at  the  time  of  the  taking  thereof, 
parted  with  anything  of  value  in  consideration 
for  the  giving  of  said  mortgage  by  the  defend- 
ant, R.  A.  Barker." 

To  which  the  Jury  retnmed  a  native  eDf 
swer. 

It  Is  a  well-established  general  rnte  of  the 
law  of  evidence  that  the  burden  of  proof  of 
any  particular  Issue  is  upon  the  party  who 
asserts  and  relies  upon  It,  unless  expressly 
assumed  by  the  other  party  with  whom  the 
Issue  la  joined.  The  Intervener  In  this  case 
asserts  that  the  pialutlff  acqntred  Its  Hen 
with  notice  of  superior  lien  and  equitable 
right  of  Evans  Snyder  Boell  Company,  and 
that  no  consideration  oUker  than  the  securing 
of  a  pre-existing  debt  was  advanced  by  the 
bank  for  the  taking  of  the  mortgage; 

Having  asserted  and  relied  nptm  these  Is- 
snes  to  defeat  the  rights  of  plaintiff  accruing 
under  Its  duly  filed  chattri  mortgage  which, 
upon  its  face,  imports  a  conslderatioti,  the 
burdra  of  iKoof  was  upon  intervener  to  ea- 
tabllsb  facts  supporting  such  lasne  or  Issnea. 
The  fact  that,  to  establish  the  superiority  of 
Intervener's  Urn,  required  proof  of  a  matwlal 
negative  allegation— that  there  was  no  con- 
sideration advanced  by  plaintiff  for  the  tak- 
ing of  the  mortgage — dhX  not  change  the  rule 
with  reference  to  the  burden  of  proof.  It 
will  be  observed  that  plaintiff  made  no  al- 
l^ticm  charging  that  it  advanced  a  valu- 
able consideration  for  the  taking  of  the  mort- 
gage, or  that  it  was  without  notice  of  the 
unrecorded  mortgage  of  the  Intervener,  but 
was  content  to  rely  upon  Intervenes  failure 
to  prove  his  case.  In  this  respect,  the  re- 
marks of  the  Supreme  Court  In  Boswell  et  al. 
V.  Fannall,  107  Tex.  438,  ISO  S.  W.  696,  are 
applicable.  In  that  case  the  plaintiff's  right 
to  recover  the  land  for  which  he  sued  de- 
pended upon  pnxtf  of  notice  to  a  subsequent 
pundmser  that  the  conveyance  by  plaintiff 
was  obtained  by  fraud,  and  that  the  snbse* 
qnent  purchaser  bad  noUce  thereof.  The  de- 
fendant Boswell  especially  pleaded  want  of 
notice  and  the  payment  of  a  valuable  consid- 
eration. The  court  said : 

"The  court's  charge  has  direct  application  to 
this  special  defense,  and  as  applied  thereto 
is  a  correct  charge;  Barrow  voluntarily  made 
and  relied  upon  this  defense,  and  assumed  the 
bnrden  to  prove  it  by  a  preponderance  of  the 
evidence.  Ue  need  not  have  done  so;  he  could 
have  relied  entirely  on  the  failure  of  the  plain- 
tiff, Pannell.  to  prove  his  case,  standing  upon 
Us  bare  denial  of  the  plaintiff's  aUegations  of 


fraud  and  notice  of  fnod,  and  confined  hb  de- 
fense to  evidence  rebutting  the  plalotiC's  case. 
But  Barrow  did  not  see  proper  to  go  to  trial 
upon  pleadings  which  would  not  require  the 
court  to  charge  any  defense  to  the  jury  except 
the  defense  that  if  the  plaintiff,  Pannell,  had 
faOed  to  estabUah  his  case  by  a  preponderance 
of  evidence,  to  retam  a  ver^ct  for  him.** 

Intervener  seems  to  have  recognised  that 
the  burden  of  proof  was  upon  him,  with  ref- 
erence to  the  establishment  of  the  material 
allegations  of  bis  petition,  as  be  called  the 
vice  president  of  the  bank  as  a  witness  b»- 
fore  resting  his  case,  and  examined  him  con- 
cerning the  tranBactlon. 

By  analogy,  the  rule  announced  by  the  Sa- 
preme  Court  In  McAlplne  v.  Burnett,  23  Tex. 
600,  Is  applicable  here  and  deddve  ot  the 
question  involved.  In  that  case,  the  plahitlff 
sought  to  foreclose  a  vendor's  lien  as  against 
subsequent  vendees;  there  being  no  recita- 
tion in  the  deeds  under  which  they  held  cal- 
culated to  give  them  notice  ot  the  li^ 
Judge  Roberta  for  the  coort  said : 

*^he  qnestioa  then  ts,  most  the  last  vaideea^ 
Hamlett  end  Perry,  assume  the  harden  of  proof , 
and  allege  and  prove,  that  they  are  bona  fide 
purchasers  for  a  valuable  consideration,  paid 
before  notice  of  the  lien;  or,  must  McAlpine 
&  Company,  to  follow  Uieir  lien,  allege  and 
prove,  that  they  had  notice,  or  had  not  paid 
a  valuable  consideration  for  the  lot.  We  aro 
of  opinion,  that  the  burden  rests  upon  the  par- 
ty claiming  the  Hen.  They  are  seeking  to  set 
op  and. enforce  a  tacit  equity  against  persona 
standing  on  a  legal  title,  complete  and  fair  on 
its  face;  and  therefore  they  mnst  assert  and 
estabUsh  thu  facta  which  constitate  their 
equity." 

It  is  our  conclusion,  therefore,  that  the 
court  erred  In  charging  the  jury,  that  the 
burden  of  proof  was  upon  tlie  Qlalntlff  In  this 

case. 

We  found  in  our  research  that  the  decision 
by  the  Court  of  Civil  Appeals  for  the  Sixth 
District  In  Maloney  v.  Greenwood  et  al.,  186 
S.  W.  228,  Is  not  In  accord  with  the  conclusion 
we  have  reached. 

[3]  The  contention  that  plalntifTs  counsel 
Invited  the  error  by  demanding  the  opening 
and  concluding  argument  Is  untenable. 
Plaintiff's  counsel  objected  without  avail  to 
the  court's  action  In  Instructing  the  jury 
that  the  burden  of  proof  was  upon  it  Hav- 
ing placed  the  burden  of  proof  upon  plaintiff, 
the  court  was  no  doubt  actuated  In  allowing 
It  the  opening  and  concluding  ailment  be- 
cause of  statutory  provision,  as  well  as  the 
recognized  rule  of  law,  that  the  party  on 
whom  the  burden  of  proof  rests  Is  entitled  to 
open  and  conclude  the  argument.  Article 
19d3,  Revised  Civil  Statute  1911.  This  ac- 
tion alone,  we  think,  prompted  the  court's 
ruling  with  reference  to  the  order  of  argu- 
ment. 

[4]  Intervener  contends  that  the  considera- 
tion by  plaintiff  was  a  pre-existing  debt,  and 
that  therefore  this  does  not  constitute  a  new 
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ctmaldentloiL  If  die  eomldenUai,  or  a  part 
of  tbe  conaldention,  fbr  tba  mortgage  of 
7anuai7  20,  1916,  waa  tbe  extension  of  the 
note,  then  tbm  1b  a  snlBctent  oonatderatlon 
to  oitltle  tlie  plalntltt  bank  to  protection  as 
a  subsequent  mortgagee  In  good  faith.  This, 
howerer,  la  a  queatlim  of  fiict  fOr  tbe  Jnvj. 
vnder  approinlate  InatractloiiLB,  to  determine. 
Ingenhnett  Hunt  et  at.,  16  Tex.  dr.  Ai^. 
2«8,  89  S.  W.  810,  writ  of  error  denied.  98 
Tex.  710,  42  B.  W.  xtL 

We  recommend,  therefore,  tbat  the  judg- 
ments ot  the  district  ooort  and  conrt  of  OItII 
Appeals  be  xeversed  and  remuided  to  the  die* 
trict  court  for  a  new  trial> 

PHUiUFS,  O4  3.  The  jndgment  recom- 
mended In  tbe  report  of  the  Oommlsslon  of 
Appeals  la  adopted,  and  will  be  altered  as  tbe 
Jndgmrait  ot  tbe  Snpreme  Ooort 

We  approve  tbe  botdlng  of  tbe  Ckonmladon 
of  appeals  on  the  qoestioa  dlscaised  in  ite 
opinion. 


SHAW  at  al.  v.  FIRST  STATE  BANK  OP 
ABILENE.    (No.  237-3423.)* 

(Commission  of  Appeals  of  Texas,  BecClon  A. 
June  1,  1021.) 

t.  Vendor  and  purchaser  ^274(1)— Delivery 
of  vendor's  Men  note  to  representative,  to- 
letber  with  the  release,  held  not  nsgHoenos  oa 
ttaa  part  of  the  holder. 
Where  plsfaitifl  holding  a  render's  lien  note 
against  defendant  sent  a  release  to  tbe  repre- 
aeDtative  of  a  losn  company  to  take  op  the  note 
In  maUni  a  loan  on  the  land  to  the  amount  of 
the  difference  between  the  purchase  price  of  a 
part  thereof  sold  to  a  third  party  and  the  in- 
debtedness to  plaintiff,  and  the  representative 
procured  checks  both  from  tbe  third  party  and 
from  defendant,  but  misappropriated  them,  a 
judgment  for  defendant  cannot  be  sust^ned  on 
the  gronnd  that  plaintiff's  negligence  in  deliver- 
ing die  release  was  the  proximate  cause  of  the 
injuTsr  to  defendant,  where  the  repreeentatire 
did  not  use  it  to  obtain  defendant's  check,  which 
waa  given  solely  because  tbe  third  party's  at- 
torney approved  the  transaction. 

2.  Bills  and  notes  «=>452(l)— Falloro  of  cred- 
itor to  notify  debtor  that  debt  had  not  been 
paid  not  segOgence. 

Failure  of  creditor  bank  to  notify  its  debtor 
that  a  note  had  not  been  paid  untfl  after  the 
death  of  one  to  whom  tbe  debtor  bad  intrusted 
funds  for  its  psyment  and  who  had  misappro- 
priated them,  Aeld  not  actionaUe  negligence 
av^labie  as  s  defense  in  an  action  on  the  note. 

3.  Principal  and  agent  ^s»70— Same  person  mny 
be  appointed  agent  for  coilectfon  and  pqrnnat 
by  different  parties. 

Where  a  loan  was  made  to  take  up  a  ven- 
dor's lien  note,  and  tbe  owner  appointed  a 
representative  of  tbe  loan  company  to  make 
payment,  the  holder  of  tbe  note  may  appoint 


name  person  aa  Its  sgeat  to  neelTe  payment; 
tiis  Interests  not  being  adverse. 

4.  Prinelpal  and  ngent  «S392(2)— Paynont  of 
note  la  oenpleto  whan  fnnds  havs  roaobod 
hands  of  agent  authorized  to  reoelve  it. 

The  payment  of  a  note  or  other  obligation 
ts  complete  when  money  intended  fOr  its  psy- 
ment  or  dlscbn^e  has  reached  the  hands  id  an 
agent  authorized  to  receive  it 

5.  Principal  and  agent  «=> 1 24(3) —Whether 
representative  of  loan  compaay  was  agent  ef 
holder  of  vendor's  lies  note  antkorlzed  te  rs- 
eehre  payment  of  the  note  bold  for  tbe  Jsry. 

Where  a  landowner,  wbo  desired  to  teke 
op  vendor's  Un  note  to  free  a  portion  M  Qm 
proper^  from  tiie  lien,  appointed  the  agrat  of 
a  loan  company  to  mske  payment  and  tbe  holder 
of  tbe  vendor's  lien  sent  the  note  accompanied 
by  a  release  to  the  agent,  who  misappropriated 
tba  funds,  the  question,  in  an  action  by  tbe 
holder  of  the  note,  whether  such  agent  was 
agent  of  tbe  holder  authorized  to  receive  pay- 
ment of  the  note,  hold,  under  the  evidence,  for 
the  Jnty. 

Error  to  Court  of  Civil  Appeals  of  Third 
Snpreme  Judicial  District. 

Actlmi  by  the  First  State  Bank  of  Abilene 
agalnat  C.  M.  Shaw  and  wife  end  A.  .H, 
Richardson.  Judgment  for  defendaute  was 
by  tbe  Court  of  Civil  Appeals  afBrmed  as  to 
defendant  Ricbardaon,  and  reversed  and 
rendered  aa  to  defendanto  Shaw  and  wife 
(214  a  W.  442),  and  the  latter  defendants 
bring  error.  Judgments  of  tbe  Court  of 
Civil  Appeals  and  tbe  district  court  re^-ersed 
and  remanded  as  to  plaintiffs  In  error  Sbaw 
for  determination  of  an  Issue;  otherwise  af- 
firmed. 

Harrison  &  Gavin,  of  Eastlaudt  and  Wrl^t 
&  Harrla,  ot  San  Angeh^  for  plaintiffs  In 

error. 

D.  M.  Oldham,  Jr.,  of  Abilene,  Blanks, 
Collins  A  Jackson,  of  San  Angelo,  and  W.  D. 
Glrand,  of  AbUenef  for  defendant  In  enw. 

SPENCEB,  J.  .Defendant  In  error.  First 
State  Bank  of  Abilene,  Tex.,  Instituted  this 
suit  to  recover  of  O.  Bf.  Shaw  and  vrlfOk 
Laura  M.  Sbaw,  plalotlffia  In  error,  upon  a 
vendor's  lien  note  executed  by  them  for  the 
sum  of  92,000,  and  to  foreclose  the  lien  upon 
the  lands  desorlbed  In  tbe  note. 

The  facts,  necessary  to  a  determlnatlcm  of 
tbe  question  presented,  are:  That  plaintiffs 
In  error  owned  a  2S7-acre  tract  ot  land, 
against  which  two  vendmr's  lien  notes  were 
outstendipg,  the  one  In  suit  and  another  fw 
the  sum  of  $4,100.  A.  H.  Blchardswi  bad 
agreed  to  purchase,  and  subsequently  did 
purchase,  63  acres  out  of  this  tract  It  was 
desired  to  release  the  63  acres  from  the  lien, 
a  R.  HUler.  an  attorney  of  Brownwood.  rep- 
resented Richardson  In  the  transaction.  To 
r^ease  the  63  acres,  It  was  necessary  to  pay 
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both  notes.  The  proceeds  to  be  derived  from 
the  63  acres  being  Insufficient  for  this  pur- 
pose, an  additional  amount  was  contracted  for 
with  a  Fort  Worth  Loan  Company.  B.  B. 
Hurlbut  represented  the  loan  company  In 
making  the  loan. 

Defendant  In  error,  the  bolder  of  the  note 
in  suit,  upon  request  of  Hurlbut,  sent  It,  ac- 
companied by  a  release,  to  the  Brownwood 
National  Bank,  with  Instructions  to  notify 
Hurlbut  that  It  was  there. 
.  Miller  Inspected  the  note  and  release,  and, 
having  made  certain  objections  to  tlie  latter, 
It  was.  at  the  reaaest  of  Hurlbut,  returned  to 
defendant  In  error  bank  for  correction. 
After  having  made  certain  corrections,  the 
bank  returned  It  direct  to  Hurlbut  Hurlbut 
presented  tbe  corrected  release  to  MlQer, 
falsely  stating  to  him  that  he  had  paid  the 
note,  but  that  the  loan  company  had  demand- 
ed the  original  note  before  it  would  close  the 
loan,  and  that  he  had  sent  It  to  that  company. 

Belying  upon  these  representations,  Miller 
procared  a  diedc  for  ttu  amount  of  the  pur- 
chase price  of  the  63  acres  fnan  his  cUoit, 
Blchardson,  payable  to  Shaw  and  wif^  or 
bearer,  and  deUvered  It  to  Hurlbut  The 
latter  presented  this  check  and  anoOier  one 
from  the  loan  company,  to  Shaw  and  wife, 
who  Indorsed  and  returned  them  to  Hurlbut. 
Hurlbut  did  not  inform  plalntlfFs  In  error 
that  he  held  the  release,  or  tliat  he  had  paid 
the  note,  but  advised  them  that  he  would  pay 
the  note.  The  note  was  in  fiict  never  paid. 

Bldiardson  was  made  a  party  defendant, 
but  Judgment  rendered  In  his  favor,  which 
was  affirmed  by  the  court  of  Civil  Appeals, 
not  having  been  appealed  from,  further  men- 
tion of  the  Issue  made  between  him  and  the 
bank  is  unnecessary. 

In  addition  to  the  general  denial,  plalntifTs 
in  error  specially  pleaded:  (1)  Payment  of 
the  note  to  B.  E.  Hurlbut,  a  duly  authorized 
agent  of  the  bank;  (2)  that  the  bank  having 
furnished  Hnrlbut  with  a  release  reciting  the 
payment  of  the  note,  it  thereby  clothed  him 
with  authority  to  collect  tbe  note,  and,  Hurl- 
but having  induced  them  to  pay  him  the 
amount  of  the  note,  the  bank  la  estopped  to 
d«iy  payment ;  and  (3)  that  the  bank  negli- 
gently failed  to  notify  them  until  after  Hurl- 
Iraf  s  death  of  the  noni»yment  of  the  note,  and 
but  for  which  negligence  they  could  and 
would  have  induced  Hurlbut  to  r^lace  the 
money. 

The  Jury  foond  that  the  bank  was  nef^igent 
in  sending  the  release  to  Hurlbut;  that  it  was 
nef^gent  in  fklllng  to  noti^  Shaw  prior  to 
May  16  of  the  nonpayment  of  the  note;  that  if 
Shaw  had  been  notified  prior  to  Hurlbut's 
death  of  the  nonpayment  of  the  note,  he  conid 
and  would  have  induced  Hnrlbut  to  replace 
file  amount  owiii«  upon  the  note  at  the  time 
It  should  have  been  paid. 

The  court  found,  whidi  findings  were  In- 
corporated in  the  Judgment  that  Shaw,  1^ 


his  acts,  made  Hurlbut  his  and  his  wife's 
agent  for  the  purpose  of  paying  tbe  note ;  &) 
that  Hurlbut  made  no  false  representati<xis 
at  the  time  the  checks  were  delivered  by  him 
to  the  Shaws;  (3)  that  Hurlbut  cashed  the 
checks  and  misappropriated  the  funds;  and 
(4)  that  but  for  the  converslcm  of  the  funds 
by  Hurlbut,  as  the  result  of  the  bank's  ne^ 
gence,  no  injury  would  have  resulted  to  de- 
fendants in  error. 

The  trial  court  rendered  Judgment  in  favor 
of  plaintiffs  In  error,  denying  recovery  of  the 
note  and  a  foreclosure  of  tbe  lien.  The 
Court  of  Civil  Appeals,  however,  reversed 
and  rendered  the  Judgment  in  favor  of  de- 
fendant In  error.   214  S.  W.  442. 

The  honorable  Court  of  CM\  Ai^^eals  bdd 
that  the  act  of  the  bank  in  delivering  the  re- 
lease to  Hurlbut  was  not  the  direct  and  prox- 
imate cause  of  koj  injury  to  plalntiffa  tn 
error;  (2)  that  the  fftUnre  of  the  twnk  to 
notify  Shaw,  prior  to  Hurlbut's  death,  ot  the 
ncmpayment  of  the  note  was  not  actlonaUe 
negligence  upon  whldi  defendants  in  eror 
could  predicate  a  defense;  and  (3)  that  tbe 
finding  of  the  trial  cotut  that  Hurlbut  was 
the  agent  of  lOalntlfls  in  ator  to  pay  tibe  note 
was  inconsistent  with  the  presumptive  or  im- 
plied finding  that  the  diecks  were  delivered 
to  Hurlbut  as  the  agent  of  the  bank. 

[1,2]  Tbe  holding  of  the  htmorable  Court 
of  Civil  Appeals  up<m.the  first  two  proposi- 
tlMis  is,  in  our  opinion,  undoubtedly  correct 
Shaw  does  not  daim  to  have  be«i  misled  by 
anything  that  Hurlbut  stated  to  him.  He 
simply  trusted  him  to  cash  the  check  and  pay 
tbe  note.  Shaw  did  not  know  of  the  exist- 
ence bf  the  release  imtil  after  the  death  <^ 
Hurlbut.  He  placed  no  reliance  upon  its 
execution  or  existence^  The  only  rffect 
of  intrusting  the  release  to  HurUjut  was 
that  It  made  it  possible  for  him  to  get  pos- 
session of  the  checks,  and  this  *possessioD. 
coupled  with  the  duty  to  deliver  them  to 
plaintiffs  in  error,  placed  him  In  a  position 
which  invited  his  appointment  by  plain- 
tiffs in  error,  as  agent  to  pay  the  note; 
Under  the  facts  found,  there  is,  we  think, 
no  estoppel  in  the  case. 

£3]  With  referoice  to  the  third  conclusion 
—that  the  finding  of  the  trial  court  that 
Hurlbut  was  the  agent  of  plaintiffs  In  error 
to  pay  ttie  note  was  inconsistent  with  the 
theory  that  Hurlbut  waa  the  agent  of  the 
bank  to  collect  the  note-^e  thizik  that  ths 
hmiorable  Court  ot  CHtU  AnMala  ored. 

The  Interests  of  lAalntiffs  In  enor  In  pay- 
ing the  note  and  that  at  the  bank  in  lecdTlng 
payment  thereof  were  not  necessarily  ad- 
verse. No  reason  is  perceived  why  one,  u 
agent  to  pay  a  note,  may  not  also  be  Uio  ag»t 
of  the  holder  to  collect  it  or  to  reoeiTa  tbe 
payment  thereof.  The  fact  tiiat  the  agoicr 
to  collect  or  receive  payment  of  a  stlpnlated 
demand  and  the  agency  to  pay  the  saiM 
merge  In  one  person  Tlolatea  no  role  or  prin- 
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ciple  of  law,  and  tbe  same  person  may  act  as 
agent  for  payee  and  payor  in  the  transaction 
unless  their  interests  are  adTerse. 

[4,  B]  It  is  a  weU-«etabI18hed  rule  tbat  the 
payment  of  a  note  or  other  obligation  Is  com- 
plete when  money  Intended  for  its  payment  or 
discharge  has  reached  the  hands  of  an  agent 
authorized  to  receive  It.  Golden  v.  (yConnell. 
76  W.  Ta.  282,  85  S.  B.  2  A.  L.  B.  460. 
If,  therefore,  Hurlbnt  was  In  fact  the  au- 
thorized agent  appointed  by  the  bank  to  col- 
lect the  note  or  receive  payment  thereof,  pay- 
ment to  him  of  money  Intended  to  discharge 
It  would  operate  as  a  payment  of  the  same, 
notwithstanding  he  may  hare  been  the  agent 
of  plaintiffs  in  error  to  pay  it  The  question 
of  his  agency  to  collect  the  note  or  receive 
payment  thereof  is,  of  course,  one  of  fact,  to 
be  detmninad  by  the  oourt  or  }ury. 

We  recommend  that  the  Jiidgments  of  the 
Goart  of  Gfvll  Appeals  and  the  district  court 
be  rerersed  and  remanded  as  to  plaintiffs  in 
error  Shaw  for  a  determination  of  this  Issue, 
and  that  otherwise  It  be  affirmed. 

raHJilPS,  a  J.  The.  judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  he  mtenH  as  the 
}Ddgment  of  the  Supreme  Oourt. 

We  approve  the  biMlng  of  the  Commission 
at  AppeiOs  on  the  questions  discnssed  In  its 
opinion. 


MISSOURI,  K.  &  T.  RY.  CO.  OF  TEXAS  v. 
MERCHANT  et  al.    (No.  220-3406.)* 

(Oomadsaion  of  Appeals  of  Texas,  Section  A. 
Jnna  1, 1831.) 

1.  Railroads  ^=>348(8)— Driver  of  auto  ttniok 
halil  not  conclusively  shown  to  have  seen 
trala  In  lime. 

Bvidence  in  acUoa  for  collision  of  train  with 
ante  track  held  not  to  conclusively  show  that 
die  driver  saw  the  train  in  time  to  atop  before 
going  «n  Uw  crossing,  and  so  was  gnUtsr  of 
emtribato^  negHgenea. 

2.  Railroads  «=9346  (5)— Burden  of  sbowinB 
eostrlbutory  oesllflence  on  defendant. 

The  law  presumes  that  one  killed  at  a  rail- 
road crossing  was  doios  whatever  was  rea- 
sonably necessary  for  his  own  safety,  so  the 
company  sued  for  his  death  must  prove  he  was 
not,  to  relieve  itself  of  the  consegnences  of  its 
fsilnre  to  give  the  crossing  signal 

3.  RaMrsada  «=»348(6)— Jary  stay  ooMldar 
•videaos  aiosk  faverable  to  plalntW. 

Od  the  issue  of  oontrlbatory  negligence  of 
deceased,  the  Jniy  had  the  right  to  ramaider 
the  evidence  most  favorable  for  plaintiff  from 
the  position  of  deceased  Just  before  and  at  the 
moment  of  the  coUision,  rejecting  all  «vid«ice 
most  favorable  to  defendant 
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4.  Railroads  «sa350(l6)— Failure  to  leek  and 
listen  not  ooNcluslve  of  oootributory  neoll- 
oenoe. 

Wbethw  one  killed  at  a  railroad  crossing 
was  guilty  d  contributory  negligence  ia  an  Is- 
sue of  fact  under  all  the  tirenmstanees,  not 
foreclosed  necessarily  1^  establishing  that  be 
did  not  look  or  listen. 

5.  Trial  «=»240— Charpe  on  onHsny  ears  of 
deoaased  held  argumeatatlve.  ■ 

Charge  that  "no  one  ts  required  to  antici- 
pate that  another  will  fall  to  obey  the  law,  and 
you  are  therefore  diarged  that  la  passing  on 
the  issue"  whether  deceased  "exercised  ordl* 
nary  care  in  approaching  the  crossing,  he  had 
the  right  to  expect  that  defendant's"  trainnm 
would  give  the  required  crosnng  signals,  is  ar- 
gumentative. 

6.  Appeal  and  error  «a»l064(l)-^rgsnioBta- 
tlve  charge  en  ordinary  eare  of  deoeased  held 

prejudiolal. 

It  Is  misleading  in  a  crossing  accident  case, 
in  wUcb  there  are  sharply  contested  issues  of 
negligence  and  contributory  negligence,  rela- 
tive to  whether  signals  were  given  and  as  to 
whether  one  of  ordinary  prudence  in  the  posi- 
tion of  deceased  would  have  stopped  his  truck 
before  going  on  the  crossing,  to  give  the  ar- 
gumentative charge  tbat  '*oo  one  is  required 
to  anticipate  that  another  will  fail  to  obey 
the  law,  and  you  are  therefore  charged  tbat 
tn  passing  on  tiie  issue"  whether  deceased  "ex- 
ercised ordinary  care  in  approaching  the  cross- 
ing, he  had  the  right  to  expect  that  defendant's" 
trainmen  would  ^ve  the  required  crossing  sig- 
nals; and  its  effect  would  not  be  necessarily 
counteracted  by  the  fact  that  the  case  was 
submitted  on  special  issues,  or  that 'the  Jury 
found  that  deceased  looked  and  listened  for  the 
train. 

Error  to  Court  of  Civil  Appeals  of  Sixth 
Supreme  Judicial  District, 

Action  by  Odelle  Merchant  and  another 
against  the  Missouri,  Kansas  &  Texas  Rail- 
way Company  of  Texas.  Judgment  for  plain- 
tiffs was  affirmed  by  the  Court  of  Civil  Ap 
peals  (212  S.  W.  970),  and  defendant  brings 
error.  Reversed  and  remanded  for  new  trial. 

Chas.  C.  Huff,  of  Dallas,  and  Dinsmore, 
MoMahan  &  Dinsmore,  of  Greenville,  for 
plaintiff  la  error. 

Clark  &  Sweetm,  of  Greenville,  for  defend- 
ants In  error. 

TAYLOR,  P.  J.  Defendants  In  error,  Mrs. 
Odelle  Merchant  and  her  son,  Charles  Mer- 
chant, Jr.,  brought  this  suit  against  C.  E. 
Scbaff,  receiver  of  the  Missouri,  Kansas  & 
Texas  Railway  Company  of  Texas,  plaintiff 
In  error,  for  damages  growing  out  of  the 
death  of  Charles  Merchant,  Sr.,  husband  of 
one  of  defendants  in  error  and  father  of  the 
other.  The  case  was  submitted  on  special  Is- 
sues, and  on  the  responses  given  Judgment 
was  rendered  in  favor  of  defendants  In  error. 
The  Court  of  Civil  Appeals  by  majority  opin- 
ion affirmed  the  Judgment.  212  S.  W.  970. 


>For  otber  ca*es  ms  mum  topic  and  KBT-NUUBKR  In  «U  Key-Numbered  Dlaevts  and  IndezM 
•Rebearlng  denied  June  U,  Utt. 
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Tlil8  Is  an  ordinary  cnnslnK  case  In  wlildi 
the  collision  was  between  an  auto  truck  driv- 
en by  Ctiarles  Merdtant  and  me  of  plaintiff 
In  error's  passenger  trains.  •  The  negligence 
alleged  Is  that  plaintiff  In  error  Allied  to 
give  the  statutory  crossing  signals  and  failed 
to  keep  a  lookout.  Tbe  defenses  pleaded  are 
the  general  Issue  and  contributory  negligence. 
The  averments  of  contributory,  negligence  are 
so  framed  as  to  charge  negligence  on  the  part 
of  Merchant  either  In  failing  to  stop,  look, 
or  listen  on  approaching  the  crossing,  or,  In 
the  event  he  knew  of  the  approach  of  the 
train,  in  racing  with  it  to  clear  the  crosdng 
first 

The  Jury  found  In  response  to  the  gpecial 
Issues  submitted  that  Merchant,  before  driv- 
ing his  truck  upon  the  track,  looked  and 
listened  for  the  approach  of  train ;  that  plain- 
tiff In  error  failed  to  give  the  statutory  sig- 
nals In  not  blowing  the  whistle  or  ringing 
the  bell  at  least  SO  rods  from  the  crossing 
and  while  approaching  it,  and  that  the  failure 
to  i^ve  the  signals  was  the  proximate  cause 
of  Merchant's  death;  that  a  man  of  ordi- 
nary prudence,  under  the  circumstances  sur- 
rounding Merchant  at  the  time  he  approach- 
ed the  crossing,  would  not  hare  stopped  his 
car  for  the  purpose  of  ascertaining  whether 
a  train  was  approaching.  On  motion  of  plain- 
tiff in  error  requesting  a  modification  of  the 
findings  made,  the  Court  of  Civil  Appeals 
adopted  as  its  own  the  Jury  findings. 

It  is  not  disputed  that  tbe  pike  road  upon 
which  Merchant  was  driving  runs  for  600 
yards  through  open  country,  obliquely  with 
and  across  the  railway  at  the  crossing  upon 
which  he  met  his  death;  that  the  road  is 
slightly  elevated,  and  the  railway  track  Is  a 
little  down  grade  in  approaching  the  cross- 
ing; that  the  rails  of  the  track  at  the  cross- 
ing projected  above  the  ground  about  3  Inch- 
es; that  Merchant  at  the  time  of  the  ac- 
cident was  driving  an  automobile  truck  load- 
ed with  six  barrels  of  gasoline-,  that  tb» 
regnlar  south-bound  passenger  train  was  run- 
ning about  50  minutes  late  at  a  speed  of  about 
40  miles  an  hour.  With  the  exertion  of  a 
small  clump  of  bushes  a  little  nearer  the 
crossing  than  the  whistling  post,  ttiere  was 
notliing  (m  the  ground  to  obstruct  Merchant's 
Ttew  ot  the  track  as  he  approached  the  cross* 

It  appears  trim  tbe  erldenoe  that  Mer^ 
Aant,  as  he  drew  near  the  crossing,  steer- 
ed his  truck  80  as  to  hit  the  rails  at  right 
an^es,  W.  E.  Mllsap.  a  truck  driver  who 
was  tm  the  pike  when  Merdtant  was  struck, 
testified  that  the  crossing  wag  rough;  that 
on  the  south  side  of  the  road  where  the 
wheel  ordinarily  travels  tbe  rails  were  from 
three  to  five  Inches  high  above  the  ground ; 
that  in  order  to  co  over  the  rail  It  was  neces- 
sary to  alow  up  and  pull  to  the  extreme  left 
of  the  road  and  hit  It  square.  C.  H.  Combs, 
who  witnessed  the  accident  from  the  gallery 


of  his  home  near  the  crossing,  teatlfled  Out 

he  could  not  say  how  far  deceased  was  from 
the  railway  when  he  made  tbe  torn  to  bit 
the  rail  square,  but  that  he  was  **rlcbt  dos* 
to  the  road";  and,  further,  "that  It  (the 
truck)  was  going  very  slow  then" ;  that  "just 
before  the  train  got  to  the  crossing  he  (Mer- 
chant) seemed  to  release  bis  engine  and  it 
peartened  up."  It  Is  undisputed  that  the 
whistle  was  blown  before  the  crossing  vras 
reached.  Defendants  in  error's  contention 
was  that  it  was  not  blown  until  too  late.  Up- 
on this  point  the  testimony  conflicts.  One  of 
the  witnesses  testified  that  "right  after  the 
train  blew"  he  heard  the  crash,  and  that  at 
al>out  the  time  be  heard  the  one  he  beard 
the  other  commence.  T.  J.  Freeman,  who 
was  across  the  track  from  the  truck  as  it 
approached  the  crossing,  testified  that  "when 
It  began  to  blow  and  I  looked  at  the  man 
and  saw  him  coming  with  his  eyes  straight 
ahead  steering  for  the  crossing,  I  got  scar- 
ed and  broke  and  ran  and  waved  my 
hand  and  tried  to  signal  the  man  In  the  car 
to  stop."  The  witness  was  not  definite  In 
his  statement  as  to  how  far  the  truck  was 
from  the  crossing  when  the  blast  of  the 
whistle  began,  but  his  conclusion  was,  after 
stating  that  he  was  "somewhat  rattled"  by 
the  examination,  that  it  must  have  been  be- 
tween 20  feet  and  nearer. 

There  was  other  testimony  not  necessary 
to  refer  to  tending  to  support  the  Judgment 
predicated  on  plaintiff  in  error's  negligence 
In  not  giving  tbe  crossing  signals  as  required 
by  the  statute.  The  principle  question  for 
determination  is  whether  the  trial  court  erred 
In  not  peremptorily  instructing  a  verdict  for 
plaintiff  in  error  on  the  ground  that  Mer- 
chant was  guilty  of  contributory  nej^lgenc& 

[1-3]  Plaintiff  In  error's  first  cont^tlon 
in  respect  to  the  alleged  contributory  n^i- 
gene©  Is  that  inasmuch  as  Merchant  saw  the 
train  as  he  approached  the  crossing,  and  nev- 
ertheless attempted  to  cross  the  track  in  front 
of  It,  he  was,  as  a  matter  of  law,  guilty  of 
negligence. 

The  condnsion  that  &ferchant  saw  the 
train  within  time  to  have  stopped  hia  tmdt 
before  going  upon  the  crossing  la  baaed  iq>- 
on  the  following  facts  and  flndinga,  viewed 
by  plaintiff  In  error  as  undisputed :  That  as 
Merchant  approached  his  view  c£  0»  train 
was  wholly  unobstructed  for  a  distance  d 
at  least  600  yards  before  the  train  reach- 
ed the  crossing;  that  Mendiant  was  driving 
five  or  six  mllra  per  hour  and  could 
have  stopped  his  truck  In  a  distance  of  16 
feet;  that  when  Merchant  was  230  feet 
away  from  the  track  tbe  train  was  UBOO 
feet  from  the  crossing;  that  Uerdiant,  la 
approaching  the  crossing,  looked  fbr  tbe  train 
(the  Jury  having  so  found) ;  that  having  lock- 
ed he  necessarily  saw  it. 

thief  Justice  Willson,  In  dlsaentlns  from 
the  majority  opinion,  says: 
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**It  thoB  appMring  that  Merchant  looked  for 
tbe  train,  and  that  there  was  nothing  to  pre- 
Tent  him  from  seeing  it,  it  aeema  to  me  the  only 
reasonable  inference  ia  that  he  did  see  it  ap- 
proaching the  croasing  before  he  drove  there- 
on. If  he  did,  I  think  the  Inference  that  he  was 
gnilty  of  negligence  In  attempting  nerertbeleSB 
to  croas  the  ttrndk  i»  not  eacapablc" 

We  do  not  concnr  In  tbe  view  expraned 
in  tlie  dtasent  Tbe  vice  In  It,  In  our  opin- 
ion. Is  In  aasumlQg  that  Merchant  necessarily 
Raw  the  train  when  be  lool£ed.  Tbe  jury  con- 
cluded, evidently,  that  be  did  not,  and  tbe 
tcKtimraiy  tends  to  establish  tbe  conclusion. 
It  tends  to  prove  aim  that  Merchant  knew 
nothing  of  the  ai^roach  of  the  train  prior  to 
the  warning  blast  of  the  whistle,  and  there 
Is  some  evidence  that  this  blast  was  not 
sounded  nntll  aftra  the  trncfc  was  near» 
tlinn  20  feet  to  the  crossing. 

Bfercbanrs  line  of  approadtt  to  the  cross- 
Ing  formed  an  angle  of  about  46  degrees  with 
ttie  line  of  the  track.  Tbe  train  was  running 
at  a  rate  of  speed  el^t  or  ten  times  as  fast 
as  that  at  which  Merchant  was  driving. 
The  train  was  at  his  right  and  back  of  him. 
Tbe  steeling  wheel  of  the  truck  was  on  the 
left  side.  W.  H.  Nonnan  testified  that  tbe 
truck  had  a  flat  body  bollt  up  at  the  side 
with  ride  boards  or  slats,  and  had  scHnethlng 
like  a  ca!b  over  the  seat,  that  the  top  <tf  the 
cab  was  buUt  oat  of  plank  and  that  the  sides 
were  «olld  and  without  glass;  that  the  back 
of  the  cab  had  curtains;  tiliat  whoi  a  man 
was  sitting  in  tbe  seat  the  body  of  tbe  trtuA, 
as  built  up,  was  hlglier  than  be  was.  Back  of 
Oie  seat  In  the  track  were  six  tanks  of  gaso- 
line about  four  feet  high.  C.  H.  Ckunbs  testis 
fled  that  "from  any  point  along  that  road, 
if  a  man  cast  bis  eyes  to  the  rl^t,  it  he  look- 
ed Ulv  enoo^  aronnd,  he  could  see  a  train  at 
tbe  ti^  of  the  hill."  The  trade  was  loaded, 
and  under  the  evidence  conld  not  have  bem 
stopped  within  a  shorter  distance  Oum  16 
ftet,  even  at  the  slow  speed  at  wbldb  It  was 
flioving.  It  could  be  stopped  within  that 
distance  only  in  the  event  the  brakes  were 
working  well.  One  of  the  wttn^es  testified 
tiiat  when  he  flrst  saw  Merchant  he  was 
driving  at  tbe  rate  of  about  10  miles  per 
hour.  Before  reacbing  the  crossing  he  de- 
creased his  speed  to  about  one-batf  that  rate. 
Just  before  going  upon  the  crossing  he 
"peart^ed  his  engine." 

The  law  presumes  that  Merchant  was  In 
0ie  exercise  of  due  care,  and  was  doing  what- 
ever was  reasonably  necessary  for  bis  own 
safetK  it  devolved  upon  plaintltC  in 
error  to  prove  that  he  was  not,  in  order  to 
relieve  Itself  of  the  consequences  of  failing 
to  give  tbe  crossing  signals  as  required  by 
Uw.  Lee  V.  I.  ft  G.  N.  By.  Co.,  89  Tex.  S83, 
88  8.  W.  63.  The  testlmmy  was  not.  In  our 
i^tiQion,  sncb  as  to  leave  no  room  for  ordi- 
nary minds  to  differ  as  to  tbe  conclusion  to  be 
drawn  from  it  touching  the  degree  of  care 
used  by  Merchant.  The  Jury  had  a  right  to 
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consider  the  evidence  most  favorably  for  the 
plaintiff  from  the  position  of  the  deceased 
just  before  and  at  the  moment  of  the  odll- 
sl<m,  rejecting  all  evidence  most  &vorable  to 
plaintiff  in  error.  Kirksey  v.  So.  Traction 
Co.,  UO  Tex.  190,  217  S.  W.  139.  In  view  of 
the  drcmnstances  pointed  out,  we  think  it 
does  not  conclusively  appear  that  the  deceased 
saw  the  train  befbre  it  was  too  late,  or  that 
he  b^Esn  racing  with  it  while  he  was  &rther 
than  16  feet  from  the  crossing.  We  concur  in 
the  view  ut  the  Court  of  Civil  Appeals,  as  ex- 
pressed in  the  majority  opinion,  that  Mer- 
chant at  the  time  he  entered  upon  the  right 
of  way,  situated  as  he  was,  would  not  neces- 
sarily have  known  of  tbe  approach  of  the 
train  even  by  reasonable  observation.  Uw 
testimony  woold  warrant  abnndantly  tlie  oon- 
tiary  oonelualtm,  but  does  not  establish  it  as 
a  matter  of  law. 

[4]  Philntiff  In  error's  second  propodUon  Is 
thnt  Merdiant  was  guilty  of  negligence  as  a 
matter  of  law.  In  that  the  uncontradicted 
evidence  shows  that  he  drove  towards  a  rail- 
way crossing  with  which  be  was  familiar, 
under  condlUons  permitting  him  to  see  Oie 
approachli^  train  for  a  distance  of  more  than 
600  yards  before  reaching  the  crossing,  and 
drove  upon  it  wlthout'looking  for  a  train. 

Tba  law  presumes  that  Merchant  was  do- 
ll^ whatever  was  reasonably  necessary  for 
his  own  safety.  Plaintiff  In  error  did  not  es- 
tablish as  a  matter  of  law  that  be  did  not 
look  for  the  approaching  train  or  take  some 
precaution  for  his  safety. 

Bnt  regardless  of  whether  this  was  estat>> 
Itsbed,  tbe  single  act  of  whether  Merchant 
looked  for  tbe  approaching  train  is  not  neces- 
sarily tbe  test  of  whether  be  was  guilty  of 
contributory  negUgraice.  Whether  under  all 
of  tbe  drcnmstances  be  was  negligent  was  an 
issue  of  tact,  which  would  not  hare  been  fore- 
closed necessarily  against  defendant  In  error 
by  a  finding  that  Merchant  did  not  do  the 
spedflc  acts  of  either  looldng  or  itetening. 
Addendum  to  Trochta  et  al.  v.  M.,  K.  &  T. 
By.  Co.  of  Texas,  218  S.  W.  1038. 

In  our  opinion  plaintiff  in  error  foiled  to 
establish  as  a  matter  of  law  that  Merchant 
was  negligent 

[5,  I]  Plaintiff  in  error  objected  to  the  glv* 
Ing  of  the  following  n^tedal  charge  requested 
defOidants  In  error: 

"Yon  are  instrocted  that  no  one  Is  reqnired 
to  anticipate  that  another  will  fall  to  obey  the 
law,  and  yon  are  therefore  diarged  that  in 
passtsg  on  the  tssae  of  whether  or  not  de- 
ceased, Chos.  Merchant,  exerdaed  ordinary  care 
in  approaching  the  croesiag,  he  had  the  right  to 
expect  that  defendant's  employees  In  charge 
of  the  train  would  give  the  signals  reqnired  by 
law  in  approaching  the  crossing." 

Tbe  objections  urged  were  that  the  charge 
Is  upon  the  weight  of  tbe  evidence  and  argu- 
mentatlv&  Clearly,  In  our  <^lnIon,  it  Is  ar- 
gumoitatlve,  and,  taken  in  ccmnection  with 
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Che  gpedal  issues  submitted,  was  calculated 
to  mislead  the  Jury. 

Defendants  in  error  relied  for  recovery  on 
a  negative  finding  by  the  Jury  in  resiranse  to 
the  Inquiries  concerning  the  crossing  signals. 
PlalotifF  in  error  endeavored  to  defeat  re- 
covery by  having  the  jury  find  that  a  man 
of  ordinary  prudence,  situated  as  M^chant 
was,  would  have  stopped  his  truck  before 
going  upon  the  crossing;  also  that  Merchant 
neither  looked  nor  listened  for  the  approach 
of  the  train.  The  issues  relating  to  plaintiff 
In  error's  negligence  and  Merchant's  contrib- 
utory negligence  were  sharply  contested.  In 
connection  with  these  Issues,  the  foUowlng 
InsU^uction  was  given  In  the  main  charge: 

"It  was  the  duty  of  Charles  Merchant,  deceas- 
ed, in  approaching  the  defendant's  crossing  on 
the  public  road  where  his  death  occurred,  to 
exercise  ordinary  care,  or  that  degree  of  care 
which  a  person  of  ordinary  prudence  would  have 
exercised  under  the  same  or  similar  circum- 
stances, to  avoid  being  struck  by  a  train  on  the 
defendant's  raOroad.  A  failure  to  exercise 
sneb  care  on  his  part  wonld  be  negligence." 

The  Jury  was  caDed  upon  to  answer  whetli- 
er  a  man  of  ordinary  prudence  in  Merchant's 
podtion  would  have  stopped  his  truck  be- 
fore going  on  the  crossing.  The  requested 
charge  complained  of.  In  addition  to  instruct- 
ing generally  that  no  one  Is  required  to  antic- 
ipate that  one  will  fall  to  obey  the  law, 
Instructed  them  specifically,  In  effect,  tiiat  in 
passing  on  the  Issue  of  whether  Merchant 
exercised  ordinary  care  In  approaching  the 
crossing  they  should  take  Into  conslderaUon 
that  he  had  a  right  to  expect  plaintiff  in 
error's  employes  to  give  the  crossing  signals. 
The  requested  charge  was  calculated  to  cause 
the  Jory  to  excuse  Merchant  from  using  that 
degree  of  care  for  his  safety,  which,  in  the 
absence  of  such  a  charge,  tiiey  might  have 
believed  did  not  constitute  ordinary  care  on 
his  part  under  the  circumstances.  It  was 
also  calculated  to  suggest  that  the  court  be- 
lieved Merchant  did  not  hear  the  signals 
which  he  had  a  "right  to  expect"  to  be  given, 
and  that  they  were  therefore  not  given. 

The  Jury  found  that  a  man  of  ordinary 
prudence  would  not  have  stopped  his  truck 
under  the  circumstances  surrounding  Mer> 
chant ;  also  that  the  failure  of  plaintiff  In 
error  to  give  the  signals  was  the  proximate 
cause  of  Merchant's  death.  The  fact  that  the 
case  was  submitted  on  special  issues,  or  that 
the  Jury  found  Merchant  looked  and  listened 
for  the  train,  would  not  necessarily  counter- 
act the  effect  of  the  charge  complained  of. 
Regardless  of  whether  It  misstates  the  law, 
it  was  calculated,  in  our  opinion,  to  mislead 
the  Jury,  and  should  not  have  been  given.  As 
stated  by  Judge  Gaines  In  the  case  of  Mc- 
Donald V.  I.  &  G.  N.  Ry.  Co.,  86  Tex.  1,  22  S. 
W.  939,  40  Am.  St  Rep.  803,  In  commenting 
on  a  somewhat  similar  diarge: 


"This  may  have  been  proper  as  an  azgiunent 
to  the  jury,  bnt  it  was  not  proper  to  be  given 
as  an  Instruction  by  the  court." 

We  recommend  fbat  the  Judgments  of  ths 
trial  court  and  Court  of  ClvU  Appeals  be  re- 
versed, and  that  the  cause  be  remanded  for 

another  trial. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court, 

We  approve  the  holding  of  the  Commtssdon 
of  Appeals  <m  the  questions  ^scnssed  In  Its 
opinion. 


MARTIN  at  al.  v.  KIESCHNICK  St  aL*  . 

(No.  21 1-3308.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jane  1.  1921.) 

1.  VsRss  «ss>l7— Statsta  as  to  wbere  ssit  ta 
enjols  execatlon  shall  be  brought  oaa  of  vsr- 
■e,  and  as  waivable. 

Rev.  St.  1911,  art  1B30,  subd.  17.  provid- 
ing that  no  one  shall  be  sned  out  of  the  eonn- 
ty  of  his  domidle,  except  when  suit  Is  brought 
to  enjoin  execution  it  shall  be  brooght  In  tiie 
county  where  the  ju^ment  was  rendered,  la  ona 
of  venae  only,  and  not  of  jurisdiction;  so  de- 
fendant may  waive  his  privilege. 

2.  V«BU«  «=3l7— Clain  of  privllsBe  aot  waiv- 
ed by  fttllowlag  geseral  daniHrrM'  Is  the  aasis 
answer. 

Bight  ot  a  defendant  under  Bev.  Bt  1911. 
art  1830,  subd.  17,  to  have  action  to  enjoin 
ezecutiou  tried  In  the  county  of  the  jn^ment, 
is  not  waived  though  the  general  demarrer 

filed  contemporaneously  with  the  plea  In  abate- 
ment precedes  it  in  the  arrangement  in  the  an- 
swer, and  there  Is  a  proviso  to  article  1902  al- 
lowing a  defendant  hi  his  answer  to  plead  as 
many  several  matters,  whether  of  law  or  fact, 
as  be  shall  think  necessary  for  his  defense,  that 
he  shall  file  them  all  at  the  same  time  "and  in 
due  order  of  pleading." 

3.  Vaaua  «»i7-^laln  of  prlvlla|e  waived  by 
iRvoking  aotloa  on  ganerai  daaiarrer  and 

quiascing  la  aotfoa  thereon. 

Defendant's  claim  of  privilege  to  have  ae- 
tiou  determined  in  another  county,  asserted  by 
plea  in  abatement,  is  waived  by  his  invoking 
action  of  the  court  on  the  general  demurrer,  and 
abiding  by  its  act  in  sustaining  the  demurrer 
and  dismissins  the  action;  whereas,  if  it  had 
merely  sustained  the  plea  of  privilege,  it  would 
under  Rev.  St  1911.  art  1833,  have  transferred 
the  ease. 

Error  to  Court  of  GMl  Appeals  at  Third 
Supreme  Jndldial  District 

Suit  by  Richard  Kleschnlck  and  wife 
against  Horace  Martin  and  others.  Decree 
dismissing  tbe  cause  was  affirmed  by  the 
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Conrt  of  Civil  Appeals  (208  S.  W.  M8)i  and 
plaintiff  brings  error.  Affirmed. 

W.  A.  Morrison,  of  Cameron,  and  O.  D. 
Orabam,  of  momdale,  for  plaintiffs  In  error. 

E.  A.  Wallace^  of  Cameron,  for  defoidanU 
In  error. 

SPENCEB.  J.  Defendants  in  error  filed 
this  suit  in  tbe  district  court  of  Milam  coun- 
ty, Tex.,  <m  September  22,  1916,  seeking  to 
restrain  tbe  aiforeement  of  an  eiecutlon  is- 
sued out  of  the  justice  court,  precinct  No.  1 
of  Crockett  county,  Tex.,  upon  a  judgment 
rendered  by  tbat  coiurt  against  tbe  Tborndale 
Mercantile  Company.  Plaintiff  In  error,  tbe 
Tborndale  Mercantile  Company,  a  corpora- 
tion, and  Horace  Martin,  constable  of  precinct 
No.  8,  MUam  county,  Tex.,  were  named  as 
defendants  in  tbe  original  petition.  Tbese  de< 
fendants  filed  an  answer  on  October  16, 1916, 
consisting  of  a  general  demurrer  and  general 
denial.  By  an  amended  petition  filed  March 
27,  1917,  plaintiff  in  error  W.  M.  Jobnlgan, 
lustice  of  tbe  peace,  precinct  No.  1,  Crockett 
county,  Tex.,  was  made  a  party  defendant 

PlaintlffB  in  error  filed  a  joint  amended 
answer  consisting  of  a  general  demurrer,  fol- 
lowed by  several  special  exceptlocs  calling  in 
question  the  jurisdiction  of  the  district  court 
of  Milam  county  to  hear  and  determine  the 
cause  because  of  tbe  venue  being  laid  in 
virtue  of  subdivision  17  of  article  1830,  Be- 
vised  Civil  Statutes  of  1911,  in  Crockett  coun- 
ty, Tex.  nte  answer  also  contained  a  special 
exertion  aimed  at  tbe  allegations  of  plaln- 
tUTa  i>etltIon  seeking  to  recover  punitive 
damages,  and  a  demurrer  for  the  twoefit  of 
the  plaintiff  in  error  Jobnlgan  alone.  The 
court  granted  a  temporary  order'restralnlng 
the  enforcement  of  the  execution.  Tbe  writ 
was  made  returnable  to  the  district  court  of 
Milam  county,  Tex.  Upon  final  hearing,  the 
court  sustained  tbe  general  demurrer  and  all 
the  special  exceptions  and  dismissed  the 
cause. 

Appeal  was  taken  by  defendants  In  error 
to  the  Court  of  Civil  Appeals  and  tbat  court 
being  of  opinion  that  plaintiff  hi  error  Jobnl- 
gan bad  waived  bis  privilege  to  have  the 
cause  tried  In  Crockett  county,  Tex.,  reversed 
and  remanded  tbe  cause.  208  S.  W.  MS. 

[1-Jl  Hie  question  for  our  decision  Is:  Did 
ptslntiff  In  error  W.  M.  Jobnlgan  waive  the 
plea  of  privilege  accorded  by  article  1880, 
subd.  17,  which  reads: 

"Art.  1830.  No  person  who  Is  an  inhabitant 
of  this  state  shall  be  sued  out  of  the  county 
in  which  he  has  Ms  domicile,  except  in  the  fol- 
lowing cases,  to  wit:  •  ♦  •  (17)  When  the 
suit  is  brought  to  enjoin  the  execution  of  a 
judgment  or  to  stay  proceedings  in  any  suit,  ta 
which  case  tbe  strit  shall  be  brought  in  the 
countT  In  which  aneh  Judgment  was  rendertd  or 
in  trhleb  sndi  mit  is  pending." 

The  clause  quoted  is  not  a  jurisdictional 
Ktatute,  but  Is  one  of  venue  only.  It  deter- 
mines Uu  Tenne  a£  actiona  to  be  Instituted 
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under  It,  but  does  not  confer  jurisdiction  over 
the  subject-matter.  It  Is  not  of  that  class 
of  exc^titHis  to  be  found  In  tbe  statute  whi(3i 
are  provided  for  the  «Eclusive  benefit  <tf 
plaintiffs,  and  wblcb  give  to  them  ^cIiutTelr 
the  choice  between  different  counties  tn 
selecting  a  place  In  which  fbey  will  commeatje 
their  actions.  It  Is  not  mandatory  In  tlie 
sense  that  no  court,  other  than  the  court  of 
tbe  county  In  which  the  judgment — the  ex- 
ecution of  which  Is  sought  to  be  enjoined — 
was  rendered  would  have  jurisdiction,  but 
Is  controlling  if  Invoked  by  defendant  by  tba 
filing  In  due  order  of  pleading  of  a  prt^er 
plea.  A  defendant  may  waive  his  right  to  In- 
voke It  just  as  he  may  waive  bis  right  to  be 
sued  in  the  county  of  his  domicile.  State  of 
Texas  v.  Snyder  et  al.,  W  Tex.  687, 18  S.  W. 
106. 

Article  1902,  Bevlsed  Civil  Statutes  19U. 
provides  that  the  defendant  In  his  answer 
may  plead  as  many  several  matters,  whether 
of  law  or  foct,  as  he  shall  think  necessary 
for  bis  defense  and  which  may  be  pertinent 
to  the  cause,  provided  that  he  shall  file  them 
all  at  the  same  time  and  In  due  order  of 
pleading.  In  Graham  v.  McCarty  &  Brown, 
69  Tex.  323,  7  S.  W.  342,  Judge  Acker  saj^ 
that— 

"  'Due  order  of  pleading'  requires  that  a 
plea  in  abatement  should  precede  answer  to  the 
merits,  of  either  law  or  fact,  is  elementary." 

In  ccmstruing  the  same  cause.  Judge  Rob- 
erts for  tbe  Supreme  Court  says: 

"The  special  exceptions  of  the  defendants  In 
the  nature  of  a  plea  of  privilege,  being  matter 
alone  pleadable  in  abatement,  and  being  filed 
after  a  general  demurrer  and  general  denial  was 
properly  overruled  by  the  court.  They  were  not 
filed  In  'due  order  of  pleading.'  (O.  &  W.  Dig., 
article  426.)  The  fact  that  the  matter  em- 
braced in  the  special  exceptions  was  shown  in 
the  petition,  so  that  'the  truth  of  the  plea  ap- 
peared of  record,'  would  diapeose  with  its  being 
pleaded  formally  under  oath,  and  with  the  ne- 
cessity of  the  adducing  other  proof  in  support 
of  it;  nevertheless,  it  was  a  dilatory  plea,  (how- 
ever it  might  be  presented,)  which  must  precede 
a  general  demurrer  and  general  denial.  Pasdi- 
al's  Digest,  artides  1  to  4."  Gompton  v.  Bti«e 
Co.,  2R  Tex.  Supp.  67. 

In  each  of  these  cases  tbe  records  show 
tbat  the  plea  In  abatem«it  was  filed  subse- 
quent to  the  filing  of  the  general  demurrer 
and  general  denial  and  not  contemporaneous- 
ly therewith,  as  In  the  present  case.  The 
language  quoted  Is  not  authority  for  holding 
tbat  where  the  plea  In  abatement  Is  filed  con- 
temporaneously with  the  general  demurred 
and  goieral  denial,  and  the  general  demur- 
rer precedes  the  plea  in  abatement  in  the 
arrangement  In  tbe  answer,  that  the  plea  In 
abatement  Is  thereby  waived.  Tbat  question 
was  not  before  the  court  In  either  case; 
Where  the  pleas  and  defenses  are  filed  con- 
temporaneouely,  we  mink  the  mle  announced 
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in  Hagood  t.  Dla^  48  Ta.  625,  Is  omtKAUng. 
It  18  there  said: 

"Whilet  the  privilege  of  being  ra«d  only  in  the 
connty.of  his  residenee,  wUcb  our  itstute,  with 
qiecified  exceptions,  giree  •  defendant,  la  vair- 
cd  if  not  asaerted  before  answering  to  the  mer- 
its, we  think  it  is  not  waived  where  (qb  in  this 
case  it  is  fair  to  condade)  the  plea  asserting 
it  was  filed  contemporaneously  with  other  de- 
fenses. It  was  held  very  early  by  this  coart 
that  the  common-law  rules  of  pleading  were 
Inapplicable  under  our  system  to  this  plea. 
(Richardson  and  Wife  v.  Pruitt,  3  Tex.  228.) 
It  is  evident  that  the  defendant  did  not  inteod 
by  bis  exceptions  and  pleas  to  the  merits  to 
waive  his  privilege  which  he  had  siready  as- 
serted; and,  we  think,  that  as  to  this  point  the 
court  ruled  correctly." 

Tnder  the  ruling  In  the  Hagood  Case,  su- 
pra, we  do  not  think  that  plaintiff  hi  error, 
Johnlgan,  waived  hia  privilege  to  have  the 
cause  of  action  against  him  determined  in 
Crockett  county,  because  the  plea  in  abate- 
ment filed  coQtemporaneously  wltb  the  an- 
swer to  the  merits  precedes  the  general  de- 
murrer in  its  arrangement  in  the  answer;  bul 
we  do  think  that  he  waived  hts  privilege  for 
tlie  reason  that  he  Invoked  the  action  of  the 
trial  court  upon  the  general  demurrer  and 
q>eclal  exceptions  nine  and  eleven.  Special 
exception  No.  9  was  aimed  at  the  allegation 
(tf  plalntifTs  petition  seeking  to  recover  puni- 
tive damages,  and  special  exception  No.  11, 
In  the  nature  of  a  general  demurrer,  called 
In  question  the  right  of  the  plaintiff  to  main- 
tain the  suit  against  Jcdmigan  because  all 
the  alleged  actions  and  omissions  of  Johnlgan 
relied  upon  for  recovery  were  performed  In 
bis  official  capacity  and  In  performance  of 
bla  official  duties  as  Justice  of  the  peace.  l%e 
oonrt  sustained,  not  only  the  general  demur- 
rer, but  these  special  excentlons. 

The  court  In  passing  upon  this  general  de- 
murrer passed  upon  the  l^al  sufflciency  of 
the  plaintiff's  petition,  and  the  cause  of  ac- 
tion was  evidently  dismissed  In  pursuance 
to  the  court's  ruling  in  sustaining  the  general 
demurrer.  Had  the  court  merely  sustained 
the  plea  in  abatement  and  taken  no  action 
upon  the  general  demurrer,  it  would  not 
have  dismissed  the  cause  of  action,  but  would 
have  transferred  it  to  Crockett  county,  as 
required  by  article  1833,  Revised  CivU  Stat- 
utes 1911.  Hickman  v.  Swain  et  &l,  106  Tex. 
4S1.  167  S.  W.  209.  This  act  of  the  court, 
acquiesced  In  by  plaintiff  In  error  Johnlgan, 
was  tantamount  to  a  waiver  by  him  of  his 
privilege  to  have  the  cause  of  action  deter- 
mined In  Crockett  county. 

We  recommend,  therefore,  that  the  judg- 
ment of  the  Court  of  Civil  Appeals  reversing 
■nd  rauanding  the  cause  be  affirmed. 

PHILXiIPS,  0.  J.  The  Judgment  recom- 
mended hi  the  r^rt  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 


MILLHOLLON  V.  STANTON  INDEPEND- 
ENT SCHOOL  DIST.   (No.  244-3438.)* 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Statutes  «=»I95— Expressloa  sf  ese  tbing 

excludes  another. 
The  expression  of  one  thing  exdndes  an- 
oAer. 

2.  Sohools  and  sdmol  districts  ^103(2)— 
Trsstses  of  school  district  held  not  to  have 
right  to  call  election  fer  Isvy  of  malsteuaee 

tax. 

As  Loc.  &  Sp.  Laws,  85th  Leg.  (1917)  a 
128,  creating  the  Stanton  Independent  Schotd 
District,  prorides  in  section  19  that  the  trus- 
tees may  themselves  levy  an  annual  mainte- 
nance tax,  the  trustees,  notwithstanding  see- 
tioD  28  declares  that  in  all  matters  not  pro- 
vided for  they  shall  be  vested  witli  the  rights, 
powers,  and  privileges  conferred  and  imposed 
by  the  general  laws,  have  no  authority  to  call 
an  election  for  levy  of  a  maintenance  tax  pur- 
suant to  the  general  laws,  for  the  local  act 
superseded  the  general  laws,  and  hence  is  void, 
violating  Const,  art.  7,  i  3,  declaring  that  the 
Legislature  may  authorize  an  additional  ad 
valorem  tax  to  be  levied  and  coUected  in  all 
school  districts,  provided  that  a  majority  of 
the  gnalified  property  tazpaying  voters  votins 
at  an  eleetiOD  to  be  held  for  that  purpose  shall 
vote  such  tax,  and  a  tax  sought  to  be  levied 
pursuant  to  the  election  should  be  enjomed. 

Error  to  Court  of  Civil  Appeals  vt  El^th 

Supreme  Judicial  District 

Injunction  suit  by  J.  B.  Mlllhoilon  against 
the  Stanton  Independent  School  District 
Relief  denied,  and  plaintiff  appealed,  de- 
fendant assigning  cross-errors.  Judgment 
affirmed  by  the  Court  of  ClWl  Appeals  (221 
S.  W.  1100),  and  plaintiff  brings  error.  Judg^ 
ments  of  trial  court  and  Court  of  Civil  Ai>- 
peals  reversed,  and  case  remanded. 

Stephen  W.  Pratt  of  Cisco,  BotsU  O. 
Smith,  of  El  Paso,  and  Thos.  B.  Smith,  oC 
Colorado,  Tex.,  for  plaintiff  In  error. 

Morrlsm  &  Morrison,  of  Big  Springs,  for 
defendant  In  OTror, 

GAIXAOHEB,  J.  The  Stanton  Independ- 
ent school  district  was  originaUr  incorporated 
for  acho<d  purposes  only,  under  the  general 
lavra  of  Texas,  and  as  so  created  and  con- 
stituted, lawfully  and  prc^rly  Issued  and 
sold  certain  bonds  stUi  ontatandlng,  and  by 
an  election  duly  held  fbe  txtard  of  trustees 
were  duly  autfaori^  to  levy  and  collect  an 
annual  tax  sufficient  to  pay  the  interest  on, 
and  create  a  sinking  fund  tor,  Htm  nltlmate 
retirement  of  such  bonds. 

The  nilrty-Flfth  Legidatare,  Iqr  spedal 
act  appearing  as  chapter  128,  on  page  010; 
of  the  pabliidied  local  a&d  Qiedal  laws  of 
the  regular  session  of  such  Legislature  In- 
corporated the  Stanton  Independent  b(±oo] 
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district,  Inclndlng  tbereln  Its  former  terri- 
tory and  alBo  additional  territory. 

This  act  creates  the  district,  defines  Its 
boundaries,  provides  for  the  election  of  a 
board  of  trustees  and  the  perpetuation  there- 
of by  subsequent  elections,  authorizes  such 
board  of  trustees  to  organize,  appoint  neces- 
sary officers,  levy,  assess,  and  collect  taxes, 
and  rec^ve  all  money  apportioned  to  said 
district  out  of  the  available  free  school  fund, 
and  to  exercise  general  authority  In  the 
matter  of  establislilng  and  condactlng  public 
free  schools  In  said  district. 

On  July  25,  1918,  by  order  of  the  board 
of  trustees  of  said  district,  an  election  was 
beld  therein  on  proper  petition  to  determine 
vhether  or  not  a  tax,  not  to  exceed  60  cents 
on  the  $100  assessed  valuation  of  property 
within  the  district,  should  be  levied  for  the 
support  of  public  schools  therein.  The  elec- 
don  resulted  In  favor  of  the  tax  levy,  and 
no  oomplalat  of  Irregularities  therein  Is 
made. 

The  board  of  tmstees  thereafter  for  the 
year  1018  levied  a  tax  of  60  cents  on  the 
$100  valuation  of  all  pTOjperty  In  the  new 
district,  and  directed,  In  accordance  with  the 
proTistons  of  said  act,  that  fifteen  cents  of 
such  tax  on'  the  property  in  the  old  district 
be  placed  In  the  sinking  fnnd,  and  that  the 
remaining  35  cents  of  such  tax  on  the  prop- 
erty In  the  old  district,  and  the  entire  50 
cents  tax  on  the  property  In  the  newly  added 
territory,  be  applied  to  malut^iance. 

J.  B.  HlUhoUoD,  the  plaintiff  in  error,  was 
the  owner  of  certain  property  taxable  for 
said  year  whidi  was  situated  in  the  new 
territory  added  to  the  district  by  said  act. 
Such  property  was  regularly  assessed,  and 
the  tax  so  levied  against  the  same  for  said 
year  amoanted  to  $101^22.  MlUhoIlon  failed 
to  pay  this  tax. 

The  assessor  and  collector  of  taxes  for  said 
district  was  about  to  seise  and  sell  certain 
personal  property  belonging  to  said  MiU- 
boUfm  to  satisfy  uucb  unpaid  tax,  whereupon 
Hnihollon  sued  out  a  temporary  Injunction, 
restraining  said  school  dlMrict,  its  board  of 
trtisteea,  and  its  assessor  and  collector  of 
taxes,  l^m  seizing  or  selling  any  property 
belonging  to  him  for  the  purpose  of  collect-' 
Ing  such  tax.  On  final  hearing  the  trial 
conrt  entered  an  order  restraining  the  col- 
lection of  15  cents  on  the  f  100  of  ^uch  tax 
■o  lerled,  but  permitting  the  collection  of 
the  remalnli^  thlr^-five  cents  of  such  tax. 
The  Court  of  Civil  Appeals  affirmed  the 
Jndgroent  of  the  trial  court,  221  S.  W.  1109. 

Plaintiff  in  error  contends  that  the  special 
act  of  the  Leislalature  creating  said  school 
district  does  not,  either  exprcasly  or  by  Im- 
plication, confer  on  Its  board  of  trustees 
the  right  or  power  to  order  an  election  to  de- 
termine whether  or  not  a  maintenance  tax 
of  60  cents  on  tbe  9100,  or  any  lesser  sum, 
shall  be  levied  and  collected,  bnt  attempts 
to  crafer  the  power  to  levy  and  collect  suidi 
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tax  without  any  sadi  election.  In  violation 
of  the  Constltutlm,  and  that  the  tax  com- 
plained of  Is,  on  that  account,  Illegal  and 
uncoUectable. 

[1,2]  The  consUtntlonal  provision  Invoked 
Is  a  part  of  arttde  7»  |  8,  and  Is  as  foUowa: 

"And  the  Ledalatnre  may  authorize  an  ad- 
ditional ad  valorem  tax  to  be  levied  and  col- 
lected within  all  Bcbool  dlatrlcts,  heretofore 
formed  or  hereafter  formed,  for  the  farther 
maintenance  of  public  free  schools,  and  the 
erection  and  eqfiipment  of  school  bladings 
therein;  provided,  that  B<  majority  of  the 
qnalifled  property  tazpaying  voters  of  the  dis- 
toict,  vot^  at  an  election  to  be  held  for  that 
purpose,  shall  vote  such  tax,  not  to  exceed  In 
any  one  year  fifty  cents  on  the  one  hundred 
dollar  valuation  of  the  propoty  subject  to  tax- 
ation la  such  district.** 

The  provisions  of  the  i^edal  act  of  incor- 
poration vpoa  which  this  contentloa  is  based 
are  contained  in  sectlonB  19  and  23  tbBtwL 
Section  19  of  that  act  reads  in  part  as  fol- 
lows: 

"The  board  of  tmstees  of  said  Stanton  In- 
dependent school  district,  as  heretofore  pro- 
vided for,  shall  have  the  power  and  it  shall 
be  their  duty,  to  levy  and  collect  an  annual  ad 
valorem  tax  not  to  exceed  fifty  cents  on  the 
one  hundred  dollar  valuation  of  taxable  prop- 
erty within  said  district  for  the  maintenance  of 
the  public  free  achools  therein,  and  a  tax  gofii-- 
cient  to  pay  interest  on,  and  create  ainking 
fund  to  pay  at  maturity  the  bonds  heretofore 
issued  by  what  is  known  as  Stanton  inde- 
pendent school  district  organized  under  general 
laws  of  this  state  and  which  Is  a  part  of  the 
district  provided  by  this  act;  provided  far- 
ther, that  tbe  tax  to  pay  Interest  on,  and  create 
a  sinking  fnnd  to  meet  bonds  at  maturity  shall 
only  he  levied  and  collected  on  the  property 
located  within  the  bounds  of  the  district  orig- 
inally formed;  and  provided  further  that  said 
tax  in  said  original  district  shall  not  exceed 
fifty  cents  on  the  one  hdndred  dollars  valua- 
tion of  taxable  property." 

The  ronalnder  of  tbe  section  has  no  rele- 
vancy to  tbe  Issne  under  discussion. 

Section  23  of  said  special  act  la  as  fol* 
lows: 

"As  to  all  matters  not  provided  for  In  this 
act,  the  board  of  trustees  of  the  independent 
school  district  created  hereonder  shall  have 
and  ezerdae  and  are  hereby  vested  and  charged 
with  all  the  rights,  powers,  privileges  and  do- 
tiea  conferred  and  Imposed  by  the  general 
laws  of  this  state,  now  In  force  or  hereafter 
to  be  enacted,  upon  the  boards  of  trustees 
of  independent  school  districts  orgsnfsed  under 
the  general  laws  of  this  state." 

Tbe  Conrt  of  ClvU  Appeals  held  that  ssc- 
tiOD  28  of  aald  special  act  conferred  t^on 
Oie  board  of  tmstees  of  said  school  district 
the  rights,  powers,  privileges,  and  duties 
confOTred  and  imposed  npon  boards  4tf  trus- 
tees of  lndf^nd«it  school  districts  1^  the 
general  laws  of  the  state.  Including  the  right 
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and  power  to  call  snch  election,  snbmlt  the 
Issue  of  the  tax  levy  to  the  voters  of  the 
district  and  on  an  affirmative  rote  to  icvs 
the  tax  complained  of.  We  think  the  court 
erred  In  bo  construing  Buch  section.  It  la 
true  that  the  general  statute  provides  for 
mich  an  election  as  the  tniTtees  here  called. 
Were  the  special  act  silent  in  respect  to  the 
power,  this  general  statute  would  control. 
But  the  special  act  is  not  silent  as  to  the 
power.  In  express  contradiction  of  the  gen- 
eral statute  it  provides  ttiat  the  trustees 
themselves  may  levy  the  tax.  This  is  con- 
trary to  the  Constitution,  and  renders  the 
special  act  void.  The  special  act  also  ex- 
cludes ratlrely  the  ai^llcation  of  the  general 
statute  to  the  power  exerted  since  it  declares 
in  effect  that  only  as  to  matters  not  covered 
by  it  shall  the  graeral  laws  controL 

The  enumeration  of  one  thing  in  a  statute 
is,  according  to  the  yrell-known  maxim,  the 
exclusion  of  another.  This  part  of  the  act 
la  in  substance  an  express  declaration  that 
the  general  statute  shall  not  control  with 
respect  to  the  levying  of  the  tax,  since  that 
is  a  matter  embraced  within  the  special  act, 
the  act  declaring  in  substance  that  only  as  to 
matters  not  embraced  in  the  special  act  shall 
the  general  laws  controL 

Since  the  Legislature  has  in  effect  declared 
that  the  general  laws  shall  not  apply  with 
respect  to  the  power,  we  do  not  see  how  those 
laws  can  be  looked  to  as  authority  for  the 
exerdse  of  the  power.  The  Legislature  must 
be  taken  at  its  word.  The  ai^llcatlon  by 
the  courts  of  the  general  statute  cannot  be 
warranted  where  the  L^slatnre  has  In  ef- 
fect declared  that  the  general  statute  should 
have  no  application  to  the  given  subject 

We  recommend  that  the  Judgments  of  the 
district  court  and  the  Court  of  Civil  Ap- 
peals be  reversed,  and  the  case  remanded  to 
tbB  district  court  for  proceedings  In  accord 
with  this  opinion. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  'Court 

We  approve  the  holding  of  the  Commis- 
sion of  Appeals  OB  the  question  discussed 
in  its  opinifHi. 


PENDLETON  V.  HARE.   (No.  232-3413.)* 

(Oommission  of  Appeals  of  Texas,  Section  A. 
Juue  1.  1921.) 

I.  Evidence  ^80(1)— It  Is  pressned  that  laws 
9t  ferelgii  stats  are  like  these  ef  fonin. 

In  an  action  against  the  ancUIary  adminla- 
tkdtor  in  Texas  for  legal  services  rendered  the 
Oklalioma  executor,  it  will  be  presomed  in  the 
absence  of  proof  as  to  the  laws  of  Oklahoma  in 

reference  to  probate  of  wille  and  handling  estate 


of  decedent  that  they  are  drnOar  to  the  laws 
of  Texas. 

2.  Execotors  and  admlnistratort  «s>lll(l)  — 
Reasonable  attorney's  feet  are  axpeases  ef  ad- 
ministration. 

Within  Rev.  8t  1911,  arts.  3023.  3468.  rea- 
Bonable  attorney's  fees  are  expenses  of  adminis- 
tration. 

3.  Exeenters  and  admlsMrstors  «e»ii|(3>-> 
l«  contraeting  with  attorsey  for  servless  Is 
probate  of  will,  sxeofltor  sots  Is  raprsssstsn 

tlva  capacity. 
An  executor  who  contracts  with  an  attorney 
for  legal  services  in  comiection  with  the  pro- 
bate of  a  will,  which  is  the  first  eBsential  and 
indispensable  step  toward  carrying  oat  tbe 
trusts  imposed,  is  acting,  not  in  bis  indlvUoal 
but  in  his  representative,  opacity. 

4.  Executors  and  sdnlnlstraton  ^=111(3)— 
Exeestor  siay  bind  estate  for  rottseasMe  at- 
toniey's  fsso  Is  eossseUos  with  prahste  ef 
will. 

Under  Rev.  St.  1911,  arts.  8628,  S4BB,  re- 
spectively deehtTlng  that  execotors  and  admin- 
istrators shall  b«  allowed  all  reasonable  attor- 
ney's fees  necessarily  incurred  by  them  in  the 
course  of  administratioQ,  and  that  expenses  of 
administrntion,  etc,  shall  have  priority,  the 
executor  of  a  decedent  is  entitled  to  procure 
legal  services  for  the  probate  of  a  will,  though 
not  personally  interested  therein,  for,  if  the 
statute  does  not  authorize  such  expenditures,  H 
does  not  forbid  the  same,  and  the  probate  ef 
the  wHl  is  the  first  essential  step  toward  carry- 
ing out  tbe  trusts  declared. 

5.  Executors  asd  adnlnlstratort  ^:»52l— At- 
torney's servloet  In  will  oontest  In  other  state 
may  be  charged  against  estate  Is  Texas  Is 
hands  of  aaoiirary  administrator. 

Where  the  executor  of  an  Oklahoma  dece- 
dent engaged  an  attorney  to  probate  the  will, 
and  the  attorney  resisted  the  contest  Inter- 
posed by  the  decedent's  heirs,  hla  claim  for 
legal  services  may,  where  tbe  as^sets  in  Okla- 
homa were  exhausted,  be  made  a  charge  against 
the  personal  estate  in  the  hands  of  the  andllary 
Texas  administrator,  the  executor  having  aban- 
doned his  application  to  be  appointed  admin- 
istrator with  the  will  annexed  in  the  state  of 
Texas,  for  the  ancillary  administratOT  bears 
the  same  responsibility  as  if  he  were  the  sole 
admimstrator  or  executor,  and  privity  arises 
from  his  obligation  to  pay  the  debts  of  the  es- 
tate, inclodiug  the.  expenses  of  admmistration. 

Error  to  Court  of  Civil  Appeals  of  BSxQk 

Supreme  Jndidal  District 

Suit  by  W.  S.  Pendleton  against  Silas  Hare, 
administrator  of  Samuel  Bailey.  A  Judgment 
for  plaintiff  was  reversed  by  the  Court  of 
Civil  Appeals  (214  S.  W.  &4S),  Judgment  be- 
ing rendered  for  defendant,  and  plaintiff 
brings  error.  Judgment  of  the  Court  of  Cirll 
Appeals  reversed,  and  that  of  trial  court  af- 
firmed. 


>ror  other  csms      same  topic  and  KBT-NUMBBR  in  all  K*r-Niunbwed  DIseita  aod  Indexw 
■R^earing  denied  June  22,  1921. 
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"W.  S.  Pendleton,  of  ffluwnee,  OkL.  J.  W. 
HasseU,  of  Denison.  and  Head,  Dlllard, 
Smltb,  Maxey  ft  Head,  of  Sbemum,  for 
plain ttff  In  «rror. 

F.  H.  RelUy,  <a  Shawnee  Okl^  and  J.  A. 
Ifc  Wolfe  and  J.  H.  Wood,  both  of  Sherman, 
tar  defendant  In  error. 

SPENCER,  J.  Flalnttff  In  error,  W.  A. 
Pendleton,  Inatitnted  this  salt  against  Silas 
Hare,  administrator  of  the  estate  of  Samnel 
Bailey,  to  recover  the  value  of  attorney's  fees 
for  services  rendered  the  estate  In  Oklahoma. 

Th»  facts  neceasarj  to  a  detomlnaUon  of 
the  issaes  are : 

That  Samuel  Bailey  died  In  Pottawatomie 
county,  the  place  of  his  residence,  leaTing 
a  will  in  which  B.  F.  Hamilton  was  nam- 
ed executor  and  Sherman  Spencer  the  sole 
benefldary. 

The  estate  cimslsted  of  real  and  personal 
property  situated  In  Oklahoma  of  the  value 
of  $6,000  and  personal  property  In  Texas 
consisting  of  $54,000  on  deposit  In  a  Denlson 
Bank  and  $1,700  In  notes  executed  by  a  par* 
ty  in  Oklahoma  and  secnred  by  mor^Kige  on 
Oklahoma  real  estate. 

With  knowledge  b^ore  Bailey's  death  that 
he  had  been  appointed  executor,  Hamilton 
emjdoyed  plaintiff  In  error,  a  practicing  at- 
torney, to  as^t  in  the  proceedinss  to  pro* 
bate  the  will,  and  in  the  conduct  of  the  ad- 
ministration and  settiemcnt  of  the  estate. 
After  Bailey's  death,  F.  H.  Reily,  another  at- 
torney, was  employed,  and  the  two  were 
thereafter  associated  in  the  cue;  Pendleton 
b^Lng  the  leading  lawyer. 

Upon  the  will  belnf  offered  for  probate^  its 
probate  was  resisted  by  Amelia  Parker  and 
others.  The  contest  was  lon^  and  8tnbb<H:n, 
but  tumlnated  in  a  Jndgm^t  pn^ting  the 
will. 

On  October  1,  1912.  .while  the  contest  In 
Oklahoma  was  pending,  W.  O.  McGlnnls  filed 
an  application  to  be  appointed  and  was  ap- 
pointfHl  temporary  admiolstrator  of  the  es- 
tate in  Texas.  Hamilton  intervened,  asking 
that  he  be  appealed  temporary  and  perma- 
nent administrator.  Amelia  Parkor  and  oth- 
ers intervmed  to  contest  Uw  ai^olntnient  of 
Hamilton. 

After  considerable  Utlgatlon  In  the  district 
and  county  courts  of  Grayson  county,  it  was 
agreed  by  all  the  parties  that  defendant  in 
error  should  be  appointed  permanent  admin- 
istrator of  the  estate  in  Texas  to  take  charge 
of  and  hold  the  estate  pending  the  outc<Hne 
of  the  Oklahoma  contest,  and  upon  termlna- 
tl<m  of  the  contest  to  dlstzibuto  the  estate 
amooff  ttie  parties  mtltled  to  receive  It. 

Defmdant  In  error  qualified  as  admlalstia- 
tor,  and  ra  February  14, 191T,  which  was  aft> 
er  the  tennlnatloa  of  the  Oklahoma  contest, 
filed  his  final  r^ort  as  administrate ;  but 
its  ainororal  ma  objected  to  by  Amelia  Par- 
ker and  others,  plaintiff  In  error,  T.  a.  Out* 
lip,  and  the  state  of  Oklahoma. 


During  the  hearing  of  the  contest  on  the 
final  repprt,  Sherman  Spencer  compromised 
with  Amelia  Parker  and  others,  and  the 
court  then  approved  the  final  report,  but  re- 
quired the  administrator  to  hold  a  sufficient 
amount,  pending  the  result  of  the  litigation 
of  Pendleton,  CutUp,  and  Uie  state  of  Okla- 
homa to  pay  any  Judgments  that  they  or  any 
of  them  might  finally  recover,  and  directed 
that  the  remainder  be  paid  over  to  Sherman 
Spencer. 

Plaintiff  In  error  presented  his  claim  to 
Hamilton,  executor,  who  allowed  it  for  a  rea- 
sonable fee,  without  stating  the  amount. 
The  executor  disbursed  all  of  the  funds  in 
Oklnhoma  wltluxtt  payii^  plaintiff  In  emv's 
claim. 

On  February  15, 1917,  plaintiff  in  error  pre- 
sented his  claim  for  $10,000  to  defendant  In 
error,  Silas  Hare,  administrator,  .who  refus- 
ed It  on  the  same  day,  and  this  suit  was  In- 
stituted the  following  day. 

Upon  a  trial  before  the  court  without  a . 
Jury,  a  judgment  was  rendered  In  favor  of 
plaintiff  in  error  for  $7,500.    Upon  appeal 
the  Court  of  Civil  Appeals  reversed  and  ren-: 
dered  the  Judgment.    214  S.  W.  948. 

[1]  There  la  no  proof  in  tbe  record  as  to 
what  the  laws  of  tbe  state  of  Oklahoma  are 
with  reference  to  the  probate  of  wills  and  the 
handling  of  estates  of  decedents,  and  in  the 
absence  of  which  It  will  be  presumed  that 
they  are  similar  to  the  laws  of  this  state. 
Western  Union  Tel.  Co.  t.  Bailey,  106  Tex. 
427,  186  S.  W.  516. 

[2-4]  The  defendant  In  error  bisiats  that 
the  claim  for  attorney's  fees,  .which  for  the 
most  part  represents  services  rendered  in  es- 
tablishing tbe  wlllf  Is  not  a  charge  against 
the  estate,  but  that,  having  been  contracted 
for  by  the  executor  up<m  b^ialf  of  himself 
Individually  and  for  Sherman  Spencor,  sola 
beneficiary  under  tbe  will.  It  is  the  individual 
obligation  ot  the  executor  and  Sherman  Spen- 
cer. 

There  Is  no  statute  In  this  stste  that  re- 
quires the  executor  named  in  the  will  to  pro* 
pound  the  same  for  probate;  but  article  8262, 
Revised  Civil  Statutee  of  1911,  permits  him  to 
4o  so;  and  if.  In  respmse  to  Buch  commls-  - 
slon,  the  executor  in  good  faith  makes  ap- 
pllcatltm  to  have  the  sanie  probated,  and  a 
contest  follows,  neceasltatlng  the  employ- 
ment of  an  attorney,  and  the  will  Is  admitted 
to  probate,  a  reastmable  attorney's  fee  for 
the  services  performed  Is  a  clabn  against  tha 
estate  within  Oie  purview  of  articles  S628 
and  8458,  Revised  OlvU  Statotas  of  181L 

Artkla  aeSBt  reads: 

"Art.  8623.  Executors  and  administrators  shall 
also  be  allowed  all  reasonable  expenses  necei- 
sarily  Incorred  by  tihem  in  tiie  preservation, 
safe-keeping  and  management  of  the  estate,  and 
an  reasonaUe  attorney's  fees  that  may  be  nec- 
essarily incurred  by  them  fat  tlM  oowse  of  the 
BdmiDiatnCioa.'* 
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Article  3468  declares  that— 

"The  cUima  ugtintt  an  tmUtf  riiaH  be  daw 
ed  and  bmn  prioriCr  parmttit  as  f<dlowa: 
•  •  * 

"2.  Expenses  of  administratloii  and  the  ex- 
penses incurred  Jo  the  preeerration,  safe-keep- 
ing and  manaffemeat  of  the  estate.** 

In  an  oplnloa  by  Judge  Walker  of  the 
Commission  of  Appeals,  adopted  by  the  Su- 
preme Court,  It  ia  held  that  reasonable  at- 
torney's fees  are  expenses  of  administration 
within  the  meaning  of  the  clause  of  the  stat- 
ute quoted.  Williams  v.  Robinson,  66  Tex. 
347. 

The  executor  was  not  personally  Interested 
Id  the  probate  of  the  will.  In  contracting 
with  Pendleton  he  was  acting,  not  in  his  In- 
dividual capadty,  but  in  his  representative 
capacity  as  executor  under  It.  Portls  v.  Cole, 
11  TeK.  157.  The  probate  of  the  will  was 
the  first  essential  and  Indispensable  step  to* 
ward  carrying  ont  the  trust  Imposed  by  It. 
'The  statute  authorized  him  to  take  such  step. 
The  employment  of  an  attorney  to  uphold 
^e  will  .was  consistent  with  his  duty  aa 
executor  to  effectuate  and  comidete  the  pur- 
poses of  his  trust. 

If,  however,  the  language  employed  In  the 
statute  is  not  sufficiently  broad  to  Include, 
as  expenses  of  administration,  reasonable  at- 
torney's fees  Incurred  In  establishing  the 
will,  It  certainly  does  not  expressly  or  Im- 
pliedly prohibit  them.  In  the  absence  of 
such  statutory  inhibition,  we  may  look  to 
the  adjudicated  cases  for  enlightenment  in 
determining  the  rule  to  be  applied,  and  in  so 
doing  find  that  the  decided  weight  of  au- 
thority holds,  and  we  think  properly  so,  that 
where  the  executor  has  acted  in  good  faith 
in  employing  an  attorney  In  proceedings  to 
probate  the  will,  and  the  will  Is  established, 
the  estate  Is  chargeable  with  the  expense  of 
reasonable  attorney's  fees  thus  necessarily 
Incurred.  Re  Estate  of  Frank  Hentges,  86 
Neb.  75,  124  N.  W.  929,  26  L.  R.  A.  (N.  S.) 
767,  and  notes;  Henderson  t.  SinmuniB,  83 
Ala.  2S1,  70  Am.  Dec.  690. 

Defendant  In  error  relies  upon  Renn  r. 
Samoa,  37  Tex.  240,  and  Gllroy  v.  Richards, 
26  Tex.  ClT.  App.  365.  63  S.  W.  667,  as  sup- 
porting a  contrary  view.  In  the  Reun  Case 
the  will  had  been  probated,  and  the  heirs  of 
the  testator  instituted  suit  against  the  lega- 
tees named  in  the  will  for  the  purpose  of  set- 
ting aside  the  same,  charging  fraud  upon  the 
part  of  the  defendants  in  the  pretended  exe- 
cutlon  of  the  will,  and  In  procuring  Its  pro- 
bate^ The  plaintiffs  In  that  suit  prevailed, 
but  the  trial  court  allowed  defendants  at- 
torney's fees  notwithstanding  that  they 
were  convicted  of  fraud  by  the  verdict.  The 
appellate  ooart  held  that  that  was  a  personal 
action  against  the  defendant,  and  not  against 
the  represeutatirea  of  the  estate  of  Reiin. 
Having  been  convicted  of  fraud,  It  la  not 
sarjMlslng  that  the  appellate  court  denied  re- 


covery. A  contrary  mllns  would  ^courage 

fraud. 

In  the  GUroy  Case  the  Court  of  OfvU  Ap- 
peals refused  to  allow  a  claim  against  the  es- 
tate for  money  paid  by  the  wife  as  attorney's 
fees  for  defending  the  suit  to  contest  her 
husband's  will.  The  record  in  that  caae  re- 
veals that  the  will  did  not  name  an  executor, 
but  the  wife  was  appointed  temporary  admin- 
istrator. No  proceedings  other  than  the  pro- 
bate of  the  win  were  ever  taken.  No  dn^ 
was  Imposed  under  the  terms  of  her  appoint- 
ment as  temporary  administrator,  requiring 
her  to  offer  the  will  for  probate  nor  to  employ 
counsel  to  resist  the  contest  to  probate,  and 
her  acttoQ  in  resisting  the  contest  to  probate 
the  .win  was  not  in  discharge  of  any  duty  Im- 
posed by  law  or  by  the  will,  but  was  her  iu- 
dUidual  act.  lliese  facts  differentiate  that 
case  from  the  one  presented  by  this  record. 

[SI  In  defense  of  the  action,  defoidant  in 
error  farther  urges  that,  though  the  attor- 
ney's fee  may  be  a  proper  charge  against  the 
estate  In  Oklahoma,  It  can  form  no  basis 
for  a  claim  against  the  administrator  in  Tex- 
as, as  there  is  no  privity  between  the  execu- 
tor in  Oklahoma  and  the  ancillary  adminis- 
trator In  Texas.  In  support  of  this  conten- 
tion he  relics  upon  Stacy  v.  Thrasher,  6  How. 
44,  12  L.  Ed.  837,  and  McLean  et  aL  t.  &fe^. 
18  How.  16,  16  L.  Ed.  277,  which  establish 
the  rule  that  a  judgment  against  an  admint»- 
trator  In  one  state  Will  not  support  an  action 
against  another  administrator  in  a  different 
state,  because,  in  contemplation  of  law,  there 
Is  no  privity  between  tbcm.  The  correctness 
of  the  rule  announced  In  those  cases  Is  not 
questioned;  but  It  has  no  application  to  the 
facts  of  this  case.  T^e  distinction,  as  re- 
gards privity  between  administrators  ap- 
pointed by  la.w  under  diffierent  ptdltlcal  ]a- 
rlsdlctlons  and  privity  between  testamentary 
executors,  la  clearly  drawn  In  HIU  t.  Tucker, 
IS  How.  458, 14  L.  Sd.  223.  It  Is  there  said : 

*^e  executor's  interest  In  the  testator's 
estate  Is  what  the  testator  gives  him.  That 
of  an  administrator  is  only  that  which  the  law 
of  bis  appointment  enjoins.  *  *  *  Bat 
though  the  executor's  trust  or  appointment  may 
be  limited,  or  though  there  are  several  execu- 
tors In  different  jurisdictiooe,  and  some  of  them 
limited  execotors,  they  are,  as  to  the  creditors 
of  the  testators  executors  in  privity,  bearing  to 
the  creditors  Oie  aame  responsibilities  as  if 
there  was  only  one  executor.  The  privity  aris- 
es from  their  oUigations  to  pay  the  testator's 
debts,  wherever  his  effects  may  b«,  Just  as  his 
obligation  was  to  pay  them." 

In  the  same  case  the  court.  In  discussing 
the  want  of  privity  between  administrators 
deriving  their  powers  from  different  Jurls- 
dlctlraa  quotes  fnnn  Stac^  v.  Xhrashor  as 
follows: 

"An  administrator  under  grant  of  adminis- 
tration in  one  state  stands  In  none  of  these  re- 
lations—of privity— to  another  administrator  in 
another  state.  Bach  is  privy  to  the  tsstMor, 
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and  wonld  be  estopped  by  a  Judgment  agaicat 
bim,  but  they  have  no  privity  with  each  other 
in  law  or  estate.  They  receive  their  authority 
from  difEereot  aoverelgntieB,  and  over  differ- 
ent property.  The  authority  of  each  ia  para- 
mount to  the  other.  Bach  la  adminiatrator  to 
ttie  ordinary  from  which  he  receivea  his  com- 
miasion.  Nor  doea  the  one  come  by  succes- 
sion to  Ae  other  into  the  trust  of  the  same 
property,  incumbered  by  the  same  debts,  as  In 
tbe  case  of  an  administrator  de  bonis  non,  who 
may  truly  be  said  to  have  an  official  privity 
with  bis  predecessor  in  the  same  trust,  and 
therefore  liable  to  the  seme  duties." 

The  view  that  the  executor  and  administra- 
tor, cum  testamento  aiineso,  In  different  ju- 
risdictions, are,  as  regards  the  creditoi'S  of 
the  estate,  In  privity  with  each  other,  bear^ 
las  to  the  creditors  the  same  respODBlbilities 
as  If  there  was  only  one  executor,  is  clearly 
stated  In  a  well-reasoned  opinion  by  the  Su- 
preme Court  of  Georgia  in  Latloe  v.  Clem- 
ents, Adm'r,  3  Kelly,  426.  In  that  case  a 
Judgment  creditor  of  a  Vlr^nla  executor 
brought  an  action  upon  the  Virginia  Judg- 
ment against  the  Georgia  administrator  .with 
the  will  annexed.  The  court  held  that  they 
were  In  privity  with  the  testator  and  with 
each  other,  and  that  an  action  would  He 
against  the  Georgia  administrator  with  tbe 
wIU  annexed. 

The  fact  that  the  will  was  never  probated 
In  this  state  does  not  render  the  rule  an- 
nounced Inapplicable  In  this  case.  The  Okla- 
homa executor  filed  an  application  to  probate 
the  will  In  Texas,  along  with  his  application 
to  be  appointed  administrator  with  the  will 
annexed  of  the  estate  in  Texas,  but  abandon- 
ed the  ai^llcation  upon  advice  of  Reily  that 
Its  probate  in  Texas  was  unnecessary,  as 
there  was  no  reel  estate  Involved,  and  be- 
cause the  personal  property  could  be  dlstrlb- 
Qted  through  tbe  probate  court  of  Grayson 
county  upon  certified  copies  of  the  Judgment 
of  the  Oklahoma  court  establiBhlng  the  will. 

The  will  was  sufBdent  to  pass  all  the 
personal  or  movable  property  of  the  testa- 
tor wherever  situate,  and  In  recognition  of 
this  rule  of  law  defendant  In  error  properly 
distributed  the  estate  In  Texas,  which  con- 
sisted exclusively  of  personalty,  under  the 
terms  of  the  will.  The  Oklahoma  executor 
and  the  Texas  administrator  both  recognized 
the  authority  of  the  will.  In  the  dlstrtbntlm 
of  the  estate,  that  Instrument  aI<Hie  gov- 
erned each  of  them.  The  Texas  aominlstra- 
tor  was  appointed  because  of  the  .want  of 
power  of  the  Oklahoma  executor  to  act  In 
tbis  state.  Upon  the  qualification  of  tbe  for- 
mer as  administrator,  and  tbe  tindertaklng 
upon  his  part  to  distribute  tbe  estate  through 
tbe  Texas  courts  in  accordance  with  tbe 
terms  of  the  will,  he  became  the  represoata- 
Hve  of  the  estate,  and  therefore  In  privlt? 
with  tbe  testator  and  with  the  executor. 
It  Is  our  otmdurion  that  tbe  dalm  was  a 


valid  charge  upon  the  estate  in  the  hands  of 
any  administrator,  and  therefore  upon  the 
estate  In  the  hands  of  the  Texas  administra- 
tor. 

We  recommend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  re- 
versed, and  that  of  the  trial  court  affirmed. 

PHILLIPS,  0.  J.  Tbe  Judgment  recom- 
mended In  tbe  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
tbe  judgment  of  tbe  Sapreme  Court. 


RICHARDSON  eC  al.  v.  BERMUDA  LAND  4 
LIVE  STOCK  CO.  (No.>2lfr.3343.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1. 1921.) 

1.  Corporatleas  «»382— Note  heii  not  In  Eola- 
tion of  prohlbltJoB  of  use  of  corporation's 
funds  for  other  tttaa  leflttiaiate  objeet  of  Its 

creation. 

Under  Vernon'a  Sayles*  Ann.  Civ.  SL  1914, 
art.  1164,  providing  that  no  corporation  shall 
employ  or  use  its  stock,  means,  assets,  or  other 
property  for  any  other  purpose  than  to  accom- 
plish the  legitimate  objects  of  its  creation,  the 
ezecntion  of  a  note  by  a  land  and  live  stock 
company  to  pay  a  railroad  contractor  a  certain 
sum  upon  the  completion  of  a  railroad  line  ad- 
jacent to  the  company's  lend  was  wltiiin  the 
power  of  tbe  corporation. 

2.  Corporations  «s>464— Note  held  not  within 
prohibition  of  oreatlon  of  Indebtedneas  try 
corporation. 

A  note  by  a  land  and  live  stock  company  to 
pay  a  certain  sem  on  the  completion  of  a  rail- 
road line  adjacent  to  its  land,  being  ao  condi- 
tioned as  to  prevent  the  use  of  its  means  or  as- 
sets, until  the  facilities  contracted  for  were 
delivered,  was  not  within  the  prohibition  of 
Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art.  1165, 
of  the  creation  of  any  Indebtedneaa  by  a  cor- 
poration except  for  money  paid,  labor  done,  or 
property  actually  received. 

Appeal  from  Court  of  Civil  Appeals  of 
Fourth  Supreme  Judicial  District 

Stdt  by  Mary  I.  Richardson  and  another, 
executors  of  Asher  Richardson,  against  the 
Bermuda  Land  A  Live  Stock  Company.  From 
a  Judgment  of  the  Court  of  Civil  Appeals  af- 
firming a  Judgment  In  favor  of  the  defendant 
(210  S.  W.  746),  plaintiffs  appeaL  Reversed 
and  r^anded  for  trial  on  merits. 

Denman,  Franklin  ft  McGown  and  Frank 
S,  Huson,  all  of  San  Antonio^  for  appellants. 

Alex  O.  Bullitt,  of  San  Antonio,  for  ap- 
pellee. ^ 

TAYLOR,  P.  J.  A  contract  executed  Octo- 
ber S.  1908,  by  the  Bermnda  Land  ft  live 
Stock  Oompany,  defendant  tn  error,  of  wblvb 


sPor  othar  eaaea  bm  same  tonic  aad  KHT-NUMBEB  la  all  Kar-Nanbarad  OisMta  and  Indaaea 
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the  following  Is  a  copy,  forms  tbe  basis  of 
the  controTersy  InTolred  In  this  suit: 

"Whereas,  ve  own  the  following  described 
land,  the  same  being  situated  in  Dimmit  coun- 
ty, Texas,  known  aa  survey  No.   ;  and 

whereas,  said  land  will  be  greatly  enhanced  in 
valae  by  the  construction  of  a  standard  gauge 
railroad  from  a  point  on  the  I.  &  G.  N.  Bail- 
road  now  in  operation,  into  Dinunit  coon^, 
Texas:  Therefore,  for  valne  received,  and  as 
an  Inducement  to  Asher  Richardson  and  his  as- 
sociates, and  their  assigns,  to  build  a  standard 
gauge  railroad  from  a  point  on  the  I.  &  Q.  N. 
Railroad  near  Artesia  to  Asherton,  on  Moro 
creek,  in  Dimmit  county,  I,  or  we,  agree  and 
promise  to  pay  to  Asher  Richardson  and  his  as- 
sociates at  San  Antonio,  Texas,  the  sum  of  two 
thousand  doQars,  with  eight  per  cent.  (8%) 
Interest  per  annum  from  maturity  until  paid. 

"Said  sum  of  two  thousand  dollars  to  become 
due  and  payable  upon  the  completion  of  said 
railroad  to  Asherton  and  putting  the  same  In 
operation,  providing  same  is  done  on  or  before 
June  1,  1909. 

"Should  this  note  not  be  paid  at  maturity  and 
suit  is  brought  to  collect  same,  then  I  agree 
to  pay  an  additional  10t%  as  attorney's  fees." 

Suit  was  filed  on  Cbe  cfintvact  by  Asher 
Richardson.  Subsequent  to  bis  death  It  has 
been  prosecuted  by  Mary  I.  Ridiardson  and 
Littleton  y.  Ridiardson,  independent  eEeca- 
tors  of  his  estate,  and  plalntitEs  In  error  here. 

The  following  is  a  aumraary  of  the  allega- 
tions of  tile  petition  material  to  this  discus- 
slm:  Defendant  In  error,  Bermuda  Land  ft 
Live  Stock  Company,  Is  a  corporation  char- 
tered for  the  purpose  of  buying,  selling,  and 
raising  live  stock,  and  has  the  power  to  hold, 
pun^se,  sell,  mortgage  or  otherwise  con- 
vey such  real  and  pers<mal  estate  as  tbe  pur- 
poses of  the  corporation  reQulre.  In  con- 
ducting its  business  It  owns  and  operates  a 
large  pasture  In  Dimmit  county,  Tex,,  In 
which  there  were  no  railroad  fatdlltles  prior 
to  tbe  building  of  tbe  railroad  referred  to  In 
tbe  contract.  Tbe  pasture  was  25  or  30  miles 
from  the  nearest  railroad.  Defendant  lu 
error  executed  the  contract  sued  on  as  an 
Inducement  to  Richardson  to  build  the  road 
next  to  Its  land.  This  railroad  was  the  first 
to  enter  Dimmit  county.  It  extends  from 
Asherton  to  Artesia,  a  distance  of  30  miles 
or  more,  passing  next  to  defendant  In  error's 
land,  affording  It  a  valuable  means  of  trans- 
portation. Defendant  In  error  believed  that 
the  railroad  would  tend  to  greatly  Increase 
Its  business  and  the  value  of  Its  land,  and 
Its  purpose  In  executing  the  contract  was  to 
Increase  Its  corporate  business  and  the  value 
of  its  land.  Richardson  built  the  railroad 
and  put  It  In  operation  within  the  time  agreed 
Upon,  and  by  reason  thereof  defendant  In 
error  was  provided  with  a  means  of  trans- 
portation which  has  greatly  Increased  Its 
business.  Tbe  increased  value  of  Its  business, 
as  well  as  the  increase  In  the  value  of  land 
resulting  from  the  building  (rf  the  railroad, 
la  far  in  excess  of  Uie  amount  of  the  note 


sued  on.  Tbe  warn  agreed  in  said  ocmtract 
to  be  paid  was  reasonable  as  an  expenditure 
for  tbe  benefits  received,  and  was  an  ordi- 
nary, usual,  and  customary  expenditure  for 
such  a  corporation,  under  the  drcumstances, 
to  obtain  such  faculties.  ISio  note  Is  past 
due  and  unpaid. 

Tbe  trial  court  sustained  a  general  dwuur- 
and  special  exception.  Tbe  ground  of  the 
exception  was  that  the  petition  shows  that 
tbe  defendant  In  error  Is  a  private  corpora- 
tion organized  under  tbe  laws  of  Texas,  and 
does  no.t  show  that  the  contract  sued  on  was 
executed  to  evidence  an  Ind^tedness  created 
for  money  paid,  labor  dme,  or  property  ac- 
tually received. 

The  Court  of  Civil  Appeals  affirmed  the 
judgment  of  tbe  trial  court  under  the  view 
that  it  was  not  within  the  power  of  defendant 
In  error  to  execute  the  contract  sued  (Hi; 
that  tbe  contract  was  ultra  vires  and  void, 
and  -defendant  in  error  was  not  estopped 
from  setting  up  its  invaUdlty.  210  S.  W. 
746. 

[1]  Tbe  provisions  of  articles  1164  and 
1165  (Ver.  Sayl.  R.  S.  1914)  are  made  tbe 
basis  of  the  court's  holding  that  defendant  In 
error  was  without  authority  to  make  tbe 
contract.  The  former  provides  that  no  cor- 
poration "shall  employ  or  use  its  stock, 
means,  assets,  or  other  property,  directly  or 
Indirectly,  for  any  other  purpose  whatever 
than  to  accomplish  the  legitimate  objects  of 
Its  creation  ♦  •  •  the  latter,  that  no 
corporation  "shall  create  any  indebtedness 
whatever  except  fi>r  mtney  paid,  labor  d(nie^ 
•   •   •  or  properly  actually  rec^ved." 

The  provisions  of  article  1101  are  Identical 
with  the  provisiinu  of  article  666  (tf  Uie  Re- 
vised Statutes  of  18&6t  and  article  588  of  the 
prior  revision.  It  Is  dear  from  the  opinions 
of  tbe  Supreme  Court  construing  its  provl- 
sitms  as  oontatned  in  the  formw  statutes  tiiat 
the  execution  of  the  contract  sued  on  was  not 
in  violation  of  such  provisions.  Northslde 
Ry.  Co.  et  aL  v.  Worthlngton,  88  Tex.  tS62, 
80  S.  W.  1066,  58  Am.  St.  Rep.  778;  Bond 
V.  Terrell  Mfg.  Co.,  82  Tex.  309,  18  S.  W. 
691;  Commancbe  Cotton  Oil  Ca  v.  Browne, 
99  Tex.  660,  92  S.  W.  450;  Ft.  Worth  City 
Co.  V.  Smith  Bridge  Co.,  151  U.  S.  294,  14 
Sup.  Ct  880,  38  L.  Bd.  167.  It  can  hardly  be 
questioned  that  tbe  expenditure  of  a  rea- 
Bonable  amount  by  defendant  in  error  for  tbe 
purpose  of  securing  such  Improved  trans- 
portation facilities  to  and  from  its  land  as 
would  greatly  increase  Its  business  was  an 
expenditure  to  accomplish,  and  aid  directly 
In  accompUshlng,  the  ottJecta  for  wlildt  It  was 
created. 

[2]  The  more  serious  question  in  the  case 
is  whether  the  execution  of  the  contract  sued 
upon  was  in  violation  of  that  provision  of 
article  1166  relating  to  the  diaracter  of  in- 
debtedness that  a  ODtponitloa  1m  prohibited 
from  creating. 
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AxOxHem  1164  and  1165  wen  taten  hr  tba 
1911  codlflera  of  the  stmtutes  from  dbapter 
166  of  tbe  Genena  Laws  passed  In  1907  at 
the  regular  sesskm  of  the  Thirtieth  Legis- 
lature. Laws  of  Texas,  toL  IS,  p.  BOO.  tbM 
part  of  section  5  of  tbe  act  from  whltib  the 
articles  referred  to  were  carved,  is  as  fol- 
lows: 

"No  eorx)oration,  domestic  or  foreign,  doing 
bosincM  in  the  state,  shall  emploj  oz  ose  its 
stock,  means,  assets  or  other  pro|>ert7,  direet- 
I7  or  Indirectly,  for  any  other  purpose  whatever 
than  to  accomplish  the  legitimate  objects  of 
its  creation  or  that  permitted  hj  law,  nor  shall 
it  issue  any  stocl^  or  create  any  indebtedness 
whatever  except  for  money  paid,  labor  done, 
which  is  reasonably  worth  at  least  the  sum  at 
whi<^  it  was  taken  by  the  corporation;  or 
property'aetoally  received  reasonably  worth  at 
least  the  anm  at  which  it  waa  taken  hy  tiie 
company.** 

Tbe  remaining  part  of  section  S  contains 
provlslonfl  forbidding  socb  corporation  to 
use  its  assets,  property,  stock,  means,  or 
fonds,  in  the  interest  of  any  p^ttcal  party 
or  candidate  for  office,  ete.,  and  provides  a 
penalty  for  the  violation  of  any  of  the  pro- 
Tlslons  of  the  section. 

The  caption  of  the  act  In  ftill  is  as  foHows: 

"An  act  on  the  sabject  <tf  private  corpora- 
tions, preaerlMng  flie  terms  and  conditions  on 
which  they  may  be  chartered,  and  providing 
tiie  amonnt  of  capital  stock  to  be  paid  in,  and 
when  the  remainder  shall  be  paid;  also  pre- 
■cribing  the  method  by  which  the  capital  stock 
ot  private  corporations  may  be  increased  and 
decreased;  also  providing  for  the  diBsolution 
of  corporations,  and  tbe  procedure  Incident 
thereto;  also  forbidding  any  such  corporation 
to  use  its  assets,  property,  stock,  means  or 
(imds  in  the  faiterest  or  lor  Aa  saceess  of  any 
political  party  w  candidate  tor  oHlco,  or  for 
the  defeat  w  saeceas  of  any  qnestions  snbmi^ 
ted  to  a  vote  of  the  peopU*  or  for  any  pnrpose 
other  than  to  accomplish  the  legitimate  objects 
of  its  creation." 

The  other  sections  of  the  act  are  not  per- 
tinent 

Tbe  caption,  In  so  far  as  it  Is  materiel  here, 
declares  that  the  purpose  of  the  act  was  to 
forbid  any  such  corporation  to  use  its  assets, 
property,  means,  or  funds  for  any  purpose 
other  than  to  accomplish  the  legitimate  ob- 
jects of  its  creation.  It  suggests  no  farther 
I'cstrietion  on  the  powers  of  the  corporation 
in  Oils  connection  than  that  stated.  The 
first  four  Itnes  of  section  6,  broagbt  forward 
io  the  1811  revision  as  article  1164,  makes  ef- 
fective ttie  declared  purpose  of  tbe  act  In 
almost  tbe  Identical  language  of  the  caption. 

That  part  of  sectloo  5,  quoted  above,  not 
hKorporated  in  article  1164,  was  brought  for- 
ward tn  the  revision  as  article  1165.  It  ap- 
pears in  general  to  be  a  legislative  enactment 
of  section  6  of  article  12  of  tbe  Constitution, 
*hldi  declares  that» 

*Vo  corporation  hball  issoe  stock  or  bonds 
except  for  money  paid,  labor  done  or  properlar 


aetoallj  veeaived,  and  an  ftittttoas  fnerease  of 
stock  or  indebtedness  shall  be  void." 

Unless  the  indebtedness  referred  to  In 
article  1165  was  a  general  term  used  by  tbe 
Legislature  to  include  stock  and  bonds  and 
such  evidences  of  Indebtedness  as  should 
constitute  the  capital  of  a  corporation,  It  Is 
a  distinct  limitation  upon  article  1104.  It 
is  questionable  whether  the  legislature  in- 
tended by  the  act  of  1B07  to  place  any  furtiier 
limitation  upon  the  use  by  a  corporation  of 
its  means  or  funds  than  that  stated  In  arti- 
cle 11G4,  and  in  the  caption  of  the  act  It 
is  not  necessary,  however,  under  our  view  of 
tbe  effect  of  the  contract  declared  upon,  and 
In  view  of  the  allegations  of  plalntUts  in 
error,  to  construe  the  act  further  than  to 
determine  whether  the  ccmtract  comes  within 
the  terms  of  that  provialOD  rating  to  tlie 
cnatioa  1^  a  ooiporatlon  of  "any  indebted- 
ness whatever,"  brought  forward  aa  article 
1165. 

What  tbe  Bermuda  Land  ft  Live  Stodt 
Company  did.  as  appears  from  ttie  allege* 
tions,  was  to  enter  Into  a  contract  with  Bldi- 
ardson  and  his  aaaodatea  for  the  purpose 
of  securing  tranqportation  facilities  to  be  so 
used  In  ttu)  conduct  of  its  buslBeBS  aa  to  di- 
rectly promote  tbe  putpoae  for  wbicb  it  was 
created.  The  contract  was  so  conditioned  as 
to  rttider  it  imposalMe  for  tbe  means  or  as- 
sets of  the  company  to  be  used  pursuant  to 
its  terms  for  any  puniose  until  tbe  &olUtles 
contracted  for  were  delivered.  The  com- 
pany did  not,  by  the  execution  and  delivery 
of  tbe  contract,  lend  its  credit  to  plaintiffs  In 
error.  By  the  terms  of  the  contract  no  in- 
debtedness was  created  against  tbe  comiuny 
until  the  transportation  facilities  were  avail- 
able to  it  for  use.  The  promise  to  pay  did 
not  mature  into  an  indebtedness  and  become 
payable  except  upon  the  "completim  of  said 
railroad  to  Asherton  and  putting  tbe  same 
In  opwaUon."  A  purchaser  of  the  contract 
would  have  acquired  it  at  bis  peril.  The 
promise  to  pay  did  not  become  a  binding 
obligation  against  the  company  until  that 
which  was  to  be  received  by  It  had  been  ac- 
tually received.  If  the  contract  executed  is 
within  the  prohibition  of  article  1165,  a  cor- 
poration Is  without  power  to  purchase  on 
Its  credit.  There  is,  in  our  opinion,  nothing 
In  that  part  of  tbe  act  of  1907  quoted  above, 
the  efTect  of  which  was  to  prohibit  def^d- 
ant  In  error  from  entering  into  tbe  contract 
declared  upon.  H.  St  T.  C.  By.  Co.  v.  Diamond 
Press  Brick  Co.,  222  3.  W,  204. 

In  the  case  dted  tbe  brick  company,  a 
corporation  authorized  to  manufacture  and 
sell  brick,  entered  into  a  contract  with  the 
railway  company,  agreeing  to  hold  It  harm- 
less from  all  damages  It  might  suffer  by 
reason  of  Its  constructing  a  spur  track  to  the 
brick  company's  plant  Tbe  railway  company 
built  the  track  as  agreed.-  Jm^ment  was  re- 
covered  against  the  railway  for  personal  In- 
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Jnilea  sustained  by  3am  at  a  crosBlns  orer 
Hie  spur  tXRck.  The  railway  company  sued 
the  brick  company  on  its  contract  of  In- 
demnity for  the  amount  it  was  compelled  to 
pay  under  the  Judgment.  The  brick  company 
plraded  that  the  contract  was  ultra  vires, 
and  the  trial  court  sustained  demurrere  to 
the  railway's  petition.  It  was  atated  in  the 
opinion  that — 

"A  corporation  is  empowered  to  enter  Into  a 
contract  to  enable  it  to  carry  on  the  baainesa 
and  accomplish  the  purpose  of  its  existence, 
unless  prohibited  by  Isw  or  the  provision  of  its 
disrter.  The  language  of  the  asreement  now 
under  consideration  leaves  no  room  to  doubt 
that  the  contract  was  made  In  order  to  accom- 
plish the  purpose  for  whidi  the  corporation 
va«  created.** 

In  view  of  our  ecmcluBlon  that  the  contract 
sued  on  does  not  represent  a  form  of  Indebt- 
edness prohibited  by  article  1165,  it  Is  not 
necessary  to  determine  whether  the  contract 
benefits  received  by  defendant  In  error  under 
the  contract  were  "property  actually  re- 
crived." 

The  trial  court  and  Oourt  of  Civil  Appeals 
erred.  In  our  opinion,  in  holding  that  the 
general  demurrer  and  special  exceptions 
shoold  have  been  sustained. 

We  recommend  tiliat  the  Judgmoits  <tf  both 
courts  be  reversed,  and  that  the  cause  be 
remanded  for  trial  cm  its  merits. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended iQ  the  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  dlscuss&i  in  its 
t^dnlon. 


PERRY  V.  SMITH  ot  al.  (N«.  165-8164.) 

(Cdnuniasion  of  Appeals  of  Texas^  Section  B. 
Jone  1,  1921.) 

f.  Deads      1 66— Consent  te  pladag  mecbaa- 
Id's  lien  upon  property  held  aot  waiver  af 

condition  In  deed. 
Consent  by  a  grantor  that  grantee  place  a 
mechanic's  lien  upon  the  land  was  not  a  waiver 
of  a  condition  in  the  deed  that  a  gin  and  mill 
be  constructed  and  operated,  the  companj  plac< 
ing  the  metAanic'a  lien  upon  the  land  being 
diatged  with  knowledge  of  the  conditions  in 
the  deed,  and  that  its  lien  was  subject  to  be 
defeated  by  a  breach  of  sack  conditum. 

2.  Deeds  €=3l56 — Right  of  re-entry  after  con- 
dition subsequent  broken  not  assignable  at 
eommon  law. 
The  right  of  re-entry  after  condition  aub- 

seouent  broken  is  not  assignable  under  the 

English  common  law. 


8.  Deeds  ^186— Rlfht  of  re-entry  aflsr  eea- 
ditloa  sobee^aeat  brakea  assignable 

The  question  of  assignability  of  the  right 
of  re-entry  tttter  condition  sobseqaent  broken 
should  be  governed  by  the  same  mle  which  is 
applied  to  the  assignability  of  an  interest  in 
land  In  the  adverse  possession  of  another,  and 
the  right  of  re-entry  after  condition  subsequent 
broken  is  assignable  in  view  of  Bev.  St.  1911. 
art  7788(4),  notwithstanding  the  act  of  1840, 
which  makes  the  common  law  ef  Wnglnnd  tba 
rule  of  decision  In  the  state. 

Error  to  Court  of  OivU  Appeals  of  Kl^th 

Supreme  Judicial  District 

Action  by  L.  H.  Perry  against  Sidney 
Smith  and  others.  Prom  a  Judgmoit  of  the 
Court  of  Civil  Appeals  (198  S.  W.  1013)  af- 
firming a  Judgm^t  of  the  trial  court,  the 
plaintiff  brings  error.  Bevuaed  and  ren- 
dered. 

W.  W.  Moorea,  of  StejAaiville,  tor  plain- 
tiff In  error. 

Pittman  &  Taylor  and  J.  A.  Johnson,  all  of 
StephenviUe,  tor  defendants  In  error. 

McCLENDON,  P.  J.  On  November  12, 
1912,  S.  N.  Keith  and  wife  conv^ed,  for  the 
recited  cash  consideration  of  $10,  unto  Sid- 
ney Smith,  three  acres  of  land  In  Erath  coun- 
ty, subject  to  certain  conditions,  among 
which  were  that  two  acres  of  the  land  were 
to  be  used  by  the  grantee  for  gin  and  mill 
purposes  only,  upon  which  the  grantee  was 
to  erect  a  gin  and  mill  building  of  certain  ca- 
pacity and  within  a  certain  time,  and  provid- 
ing that,  If  for  any  cause  the  gin  and  mill 
be  not  erected  or  cease  operation  on  said 
premises,  the  land  thereby  conveyed  shoold 
revert  to  the  grantors.  Smith  -weaxt  into  pM- 
sesston.  and  in  January,  191S,  made  a  con- 
tract with  Hlgglnbotham  Company  to  con- 
struct the  improvements  required  under  the 
deed,  for  which  a  mechanic's  lien  was  givoi. 
In  May,  1914,  Smith  and  wife  conveyed  the 
land  and  iWrovementa  te  Hlgglnbotham 
Company,  In  considwation  <tf  the  debt  ttius 
created,  wbixh  company  In  turn  sold  the  land 
to  one  Holt  The  condition  for  keq>lng  the 
gin.  and  mill  in  (iteration  was  breached,  and 
after  the  breadi,  but  before  re-entry,  <m 
April  1,  191Es  Eettb  and  wife  conrayad  the 
land  to  L.  H.  Perxy.  Thia  nit  vaa  brom^t 
by  Perry  against  Smith  aii4  his  Tendees  in 
trespajss  to  try  title  to  recover  the  land  con- 
veyed, upon  the  ground  that  the  title  had  re- 
verted to  Keith  and  wlf^  and  tbat  Perry  by 
his  deed  from  the  latter  had  auoceeded  to 
their  rights.  The  cause  was  tried  in  the 
district  court  without  a  Jury,  and  Jndgment 
was  rendered  for  defendanta,  the  court  find- 
ing that  the  comdlttms  above  named  had 
been  briAai.  bat  that  Keith  had  waived  hla 
right  to  insist  upon  the  oondiUon  <m  ac- 
count of  havbig  known  ci  the  executlcm  of 
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the  mechaDic's  lien  to  Htgs^botham  Ckim- 
pany  and  bavlng  verbally  consented  to  Its 
being  placed  npon  the  land.  Tbe  Conrt  of 
CiTll  Appeals  affirmed  this  judgment,  np<»t 
tbe  holding  that  the  light  of  re-entry  after 
condition  subsequent  broken  is  not  assign- 
able, and  therefore  no  title  passed  by  tbe 
conveyance  from  Keith  and  wife  to  Perry. 
19S  S.  W.  1013. 

The  case  presents  two  questions  for  deter- 
mination: First,  whether  the  trial  court's 
holding  that  the  ctmditlon  In  the  deed  was 
waived  is  supported  by  the  evidence;  and, 
second,  whether  tbe  English  common-law  doc- 
trine that  tbe  right  of  re-entry  after  condi- 
tion subsequent  broken  to  not  assignable  la 
in  force  in  this  state. 

[1]  The  only  testimony  tending  to  show  a 
waiver  of  tbe  conditions  in  tbe  deed  Is  to  the 
effect  that  after  tbe  execution  of  the  deed, 
and  before  the  improvements  were  put  upon 
tbe  property,  Keith  knew  of  and  consented 
to  the  placing  of  a  mechanic's  lien  thereon. 
We  are  unable  to  conclude  that  such  fact 
amounted  to  a  waiver  of  the  condition.  There 
is  no  intimation  that  Keith  agreed  that  tbe 
condition  would  not  be  insisted  upon,  or  that 
the  lien  should  be  other  than  subordinate  to 
tbe  title  acquired  by  Smith  under  his  con- 
veyance. At  the  time  this  lien  was  created, 
□o  breach  of  the  condition  had  occnrred,  and 
tbe  debt  secured  by  the  Ilai  was  Incurred 
for  the  purpose  of  carrying  out  the  terms  of 
the  condition.  Hlgglnbotham  Company  and 
those  claiming  under  It  were  chained  with 
knowledge  of  the  conditions  in  the  grant  to 
Smith,  and  Its  Hen  upon  the  real  estate  was 
subject  to  be  defeated  by  a  breach  of  the 
same  condition  which  would  defeat  the  title 
acqolred  by  Smith  under  his  deed.  The  hare 
tact  ct  knowledge  of  and  consent  to  a  Hen 
upon  tbe  pr(9erty  would  not,  in  our  opin- 
ion, anonnt  to  an  eBt<^pel  or  waiver,  In  so 
tai  as  omditions  sot  then  broken  were  con- 
cerned. 

[2]  Tbe  aecond  question  preaents  no  little 
difficulty.  Tbe  Court  of  Civil  Aroeals  has 
correctly  announced  the  rote  under  tbe  Eng- 
Usb  common  law.  Whether  that  doctrine  la 
In  force  in  this  state  under  the  act  ot  1840, 
which  makes  tbe  common  law  of  England 
the  rule  of  decision  In  this  state.  Is  a  ques- 
tion requiring  an  examination  not  only  Into 
tbe  common-law  rule,  but  into  Its  basis  and 
its  ai^llcablllty  to  our  system  of  jurispru- 
dence as  apK^Ied  to  lands  and  Interest  there- 
in. The  particular  question  of  the  assign- 
ability of  the  right  of  re-entry  after  condition 
VQbsequent  broken  has  never  been  presented 
to  tbe  Supreme  Court  of  this  state  In  a  case 
where  the  question  was  necessary  to  a  deci- 
^oa.  In  so  far  as  we  have  been  able  to  find. 

The  doctrine  of  the  nonassignability  of 
titles  or  interests  In  lands,  not  in  tbe  actual 
possession  of  the  grantor,  has  been  quite  gen- 
cnlly  by  Jurista  and  text-wrltera  ascribed 
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to  ft  dlalUw  for  maintenance. 

hy  Coke: 

"The  reason  hereof  is  for  the  avoiding  of 
mainteoance,  suppression  of  right,  and  stirring 
up  of  suits,  aud  therefore  nothing  in  action, 
entrle  or  re-entrle,  can  be  granted  over;  for 
BO  under  coloar  thereof  pretended  tities  might 
be  granted  to  great  men  whereby  right  might 
be  trodden  downe  and  the  weake  oppressed, 
which  the  common  law  forbiddetb  as  men  to 
grant  before  they  be  In  possession."  Coke 
on  Littleton,  213h. 

Lord  Mansfield  says: 

"Our  ancestors  got  into  very  odd  notions  on 
these  subjects,  and  were  Induced  particular 
causes  to  make  estates  grow  out  of  wrongful 
acta.  The  reason  waa  the  prodigious  Jealousy 
the  law  always  had  of  permitting  rights  to  be 
transferred  from  one  man  to  another,  lest  the 
poorw  should  be  baraaaed  by  rights  being 
transferred  to  more  powerful  persons," 

During  the  reigns  of  Edward  I  and  Ed- 
ward III  repeated  statutes  were  passed 
against  maintenance  and  champerty,  "whlcli 
arose  from  the  embarrassments  which  at- 
tended the  administration  of  Justice  in  those 
turbulent  times,  from  dangerous  Influences 
and  oppression  of  men  of  power."  4  Kent's 
Com.  p.  514. 

By  the  Statute  of  32  Henry  VIII.  a  9,  en- 
titled "The  Bill  of  Bracery  and  Buying  of 
Titles,"  any  one  selling  or  buying  a  title  to 
property  of  which  for  the  preceding  year  he 
or  those  under  whom  he  claimed,  bad  not  ^- 
ther  twen  In  possession  or  received  the  rents, 
was  subjected  to  tbe  penalty  of  forfeiting 
the  value  of  the  lands,  one  half  to  the  crown 
and  the  other  half  to  the  Informer;  an  ex- 
ception being  made  were  one  in  possession 
purchased  an  outstanding  adverse  title  or 
claim.  Introductory  to  this  statute  is  a  re- 
cital of  conditions  which  brou|^  fortta  Its 
onactment,  as  follOTre: 

"The  King,  our  sovereign  lord,  calling  to  his 
most  blessed  remembrance  that  there  Is  noth- 
ing within  this  realm  that  conserveth  bis  lov- 
ing subjects  in  more  quietuees,  rest,  peaces 
and  good  concord  than  the  due  and  just  minis- 
tration of  his  laws,  and  the  true  and  indifferent 
trials  of  such  titles  and  issues,  aa  been  to  be 
tried  according  to  the  laws  of  this  realm* 
whicb  his  most  royal  majesty  perceiveth  to  bt 
greatly  hindered  and  letted  by  maintenance, 
embracery,  champerty,  subordination  of  wit- 
nesses, sinister  labour,  buying  of  titles,  and 
pretensed  rights  of  persona  not  being  in  pos- 
session, wherenpon  great  perjury  hath  ensued, 
and  n^nch  inquietness.  oppression,  vexation, 
troubles,  wrongs  and  disinheritance  hath  fol- 
lowed among  Us  most  loving  subjects,  to  the 
great  displeasure  of  Almighty  God,'  the  discon- 
tentation  of  his  majesty,  and  to  the  great  hin- 
drance and  let  of  Justice  within  this  his  realm, 
for  the  avoiding  of  all  which  misdemeanors, 
and  buying  of  titles  and  pretensed  rights,  and 
to  the  intent  that  jostice  may  be  more  fully 
and  Indifferently  ministered,  and  tbe  truth  in 
causes  of  cootention  plainly  tried  between  bis 
subjects  of  this  realm;  be  it  eoacted,  etc." 
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Lord  Ocderldge,  In  referring  to  the  period 
of  Bngllsh  history  tn  which  these  atatates 
were  passed,  saTs: 

"It  may  be  that  tbe  danger  of  the  oppreBsion 
of  poor  men  by  rich  men,  through  the  tneacB 
of  legal  proceedfngB,  was  great  and  pressiog; 
80  that  the  Judges  of  those  days,  wisely  ac- 
cording to  the  facta  of  those  days,  took  strict 
views  on  the  subject  of  maintenance.'*  Bad- 
laogh  T.  Newdegate,  1  Q.  B.  D.  7. 

But,  independently  of  these  statutes,  It  Is 
no  doubt  correct  that  at  common  law  titles 
and  Interests  In  lands  were  not  assignable, 
unless  tbe  grantor  was  in  possession.  This 
doctrine  is  usually  ascribed  to  practices  of 
the  feudal  system,  under  which  Uvery  of 
seizin  "delivery  of  corporeal  possession  of 
the  land  or  tenement  •  •  •  was  held  ab- 
solutely necessary  to  complete  the  donation." 
2  Blackstone'a  Com.  Sll.  Modem  scholars, 
bowcTer,  hare  rejected  this  explanation,  as- 
algnins  as  tbe  true  basts  of  tbe  doctrine  the 
fact  that  our  Anglo-Saicon  forbears  bad  no 
mental  conception  of  title  as  separate  trom 
the  subject  of  title,  and  consequently  mere 
rights  as  dletlngalsbed  frmn  things  were  not 
the  subject  of  omtract.  This  view  Is  ably 
maintained  by  Prof.  Haltland  In  an  article 
enUtled  "lHhB  Uystery  of  Selsen."  2  U  Q. 
Bev.  49S. 

Wbatem  view  may  be  talcen  of  tbe  origin 
of  or  reasons  for  the  goieral  doctrine  of  non- 
assignability of  titles  to  or  Interests  iB  lands 
not  in  possession  of  the  grantor,  it  is  qnlte 
clear  that  none  of  thoae  reasons  existed  in 
the  Bepoblie  of  Texas  at  the  time  tbe  com- 
mon  law  wub  adopted  as  tbe  rule  of  dedsioa 
in  civil  matters.  Neither  the  English  stat- , 
ates  nor  the  English  oonunon  law  upon  the 
subject  of  maintenance  have  ever  been  held 
to  be  of  force  in  Texas.  Benthick  v.  Frank- 
lin, 38  Tex.  458.  In  that  case  it  was  said 
that  there  is  no  law  prohibiting  champerty  in 
force  in  this  state.  Whenever  the  doctrine 
under  discussion  has  been  Invoked,  the  Su- 
preme Court  has  declbied  to  enforce  it,  no 
table  examples  of  which  are  to  be  found  in 
upholding  the  asi^gnablHty  of  choses  in  ac- 
tion generally  (Nimmo  v.  Davis,  7  Tex.  26); 
the  right  of  expectant  hdrs  (Hale  v.  Holloa. 
90  Tex.  427,  39  S.  *ff".  287,  36  L.  B.  A.  75,  59 
Am.  St  Rep.  819;  Barre  v.  Daggett,  105  Tex. 
573,  153  S.  W.  120) ;  transferability  of  hind 
hd^d  adversely  in  the  possession  f>f  another 
(Cardw  V.  McDemett,  12  Tex.  546;  Gamp- 
bell  T.  Everts,  47  Tex.  102). 

Our  Suprone  Court  has  repeatedly  pointed 
out  that  the  evils  sought  to  be  obviat(>d  by 
the  English  rule  would  be  more  likely  to 
flourish  under  conditions  here  by  an  adop- 
tion of  that  rule.  Chief  Justice  Hemphill 
Quoted  with  apparent  approval  from  Stoever 
V.  Whitman's  Lessee,  6  Bin.  421,  where  it  is 
said  that— ■ 

"From  the  equality  of  the  condition  of  per- 
sons in  this  cnuntry,  there  was  no  danger  of 


maintenance  from  the  influence  of  powetfol 
Individuals,  and  the  abundance  and  the  cfaeap- 
neas  of  land  rendered  it  necessary  to  admit  of 
its  transfer  with  almost  as  much  facility  aj 
personal  property.  For  these  reasons,  when 
deeds  aod  devises  of  land  have  been  considered 
in  our  courts,  it  has  never  been  made  a  ques- 
tion whether  the  grantor  or  devisor  was  in 
or  out  of  possession,  and  to  make  it  now  would 
disturb  what  has  been  looked  upon  as  set- 
tled." McMnUen  v.  Gaest.  6  Tex.  27& 

In  Stewart  Railway,  82  Tex.  246.  we 
read: 

"While  It  la  tbe  policy  of  the  eouits  to  dis- 
courage groundless  and  vexatious  Utigation,  the 
Constitution  declares  that:  'All  courts  shall 
be  open,  and  every  person  for  an  injury  done 
him  in  his  lands,  goods,  persons  or  repatation 
sh&ll  have  remedy  by  due  course  of  law.'  The 
policy  that  dictated  the  English  statutes  had 
for  its  object  tbe  protection  of  the  poor  against 
the  wealtiiy  and  inflaential,  when  their  tigbu 
formed  the  subject  of  litigation  before  the 
courts.  Here  the  conations  of  sodel^  in  a 
great  measure  are  very  different.  To  enable 
tbe  poor  in  many  eases  to  secure  an  adjudica- 
tion upon  disputed  rights.  It  is  necessary  that 
the  right  of  the  attorney  to  contract  for  a  cod- 
tingent  interest  in  the  subject-matter  of  tbe 
litigation,  by  way  of  compensation  for  profea- 
sitmal  service,  riiould  be  recognised." 

From  tba  earliest  times  It  bas  bees  tbe 
policy  of  our  law  to  permit  Uie  free  transfer 
of  all  classes  of  property  and  rights  in  prop- 
erty, except  In  those  cases  where  such  rights 
were  from,  their  very  nature  purely  personal 
to  the  grantor,  or  wbere  assignability  was  in 
contraventloa  of  some  rule  of  public  policy  or 
statute  law. 

In  Graham  v.  Henry,  17  Tex.  194,  It  is 
said: 

"In  general,  whatever  is  susceptible  of  ex- 
dusive,  individual  appropriation  may  be  tbe 
subject  of  bargain  and  sale;  so  that  property, 
considered  as  an  excluaive  right  to  things,  im- 
plies not  only  a  right  to  use,  but  a  right  to 
dispose  of  Ihem.  Whatever  exdusive  rigbt 
a  man  bas  In  anything,  he  has  a  right  to  dis- 
pose of  absolutely,  as  he  pleases,  provided  he 
makes  no  disposition  of  it  prohU>ited  by  law. 
It  matters  not  what  advances  he  has  made 
towards  acquiring  the  ultimate  dominion,  or 
absolute  and  complete  proprietorship;  the  mo- 
ment he  has  acquired  an  exclusive  Interest, 
though  it  be  but  a  contingent  and  execatoty 
interest,  be  may  dispose  of  it  at  pleasure,  sab> 
ject  only  to  the  condition  tliat  It  Is  not  forUd- 
den  by  law." 

In  Johnson  v.  Newman,  43  Tex.  62S^  the 
court  had  for  decision  the  .assignability  of 
the  right  of  citizens  of  Texas  under  the  Con- 
stitution of  the  republic  to  acquire  land 
grants.  The  court  aay: 

"Though  at  the  date  of  this  contract  Mitchell 
had  neither  a  title  to  the  land  in  controversy 
nor  the  certificate  under  which  it  has  been 
acquireu,  still  there  was,  undoubtedly,  guar- 
anteed to  him  by  the  Constitution  tbe  rigbt  to 
this  amount  of  land  on  his  complying  with  tii« 
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reqairementB  to  be  prescribed  bj  law.  Tblt 
richt,  though  neither  real  nor  person^  prop- 
erty in  CBM,  WEB  DflTertfaeleM  an  indioate 
right  to  get  that  qoantl^  of  land  oat  of  some 
part  of  tbe  pnblie  domain  at  the  time,  and  in 
the  manner  to  be  afterwaids  provided  and  de- 
termined by  the  government.  It  was  a  right 
or  interest  of  SDch  character  as  to  be  the  sub- 
ject of  m  contract  Emmons  v.  Oldham.  12 
Tex.  26;  Graham  v.  Henry,  IT  Tex.  167;  Babb 
r.  Carroll,  21  Tex.  879;  Andrews  t.  Smith- 
iriclc.  24  Tex.  488." 

In  diaCDMlng  the  effect  of  the  act  of  1840. 
which  nuide  the  common  law  of  England  the 
rule  of  decbdon  In  tUa  state  In  cdvU  mat^ 
ten.  Chief  Justice  Brown,  in  Origsby  t.  Betb. 
105  Tex.  600.  158  S.  W.  1125,  L.  B.  A.  IfilSB, 
1,  Ann.  Caa.  1915G,  1011.  says: 

"We  conchide  that  'the  common  law  of  Bng- 
land"  adopted  by  the  Oongress  of  the  republic 
was  tliat  which  was  dedared  by  the  courts  of 
the  different  states  of  the  United  States.  This 
condasion  is  sapported  by  the  fact  that  the 
lawyer  members  of  that  Congress  who  framed 
and  enacted  that  statute  had  been  rested  and 
educated  in  the  United  States,  and  would  nat- 
urally have  In  mind  the  common  law  witii  which 
they  were  familiar." 

If  we  examine  the  decision  of  other  states 
we  And  that  the  authorities  are  not  In  accord 
Id  holding  that  the  right  of  re-entry  after 
condition  subsequent  broken  la  not  assign- 
able. The  following  is  from  4  Kent's  Com- 
mentaries, p.  613: 

"^e  ancient  policy  which  prohibited  the 
nBle  of  pretended  tides,  and  held  the  convey- 
moe  to  a  third  person  of  lands  held  adversely 
at  the  time  to  be  an  act  of  maintenaitce,  was 
(oonded  upon  a  state  of  society  which  does  not 
exist  in  this  country." 

A  very  recent  editl<ni  (1020)  of  a  standard 
text  on  real  pn^oty  has  this  to  say: 

"Tn  any  Jurisdiction  where  one  diiseised  ii 
without  tiie  interposition  of  a  statute  accorded 
the  right  to  transfer  land  in  the  adverse  pos- 
■easion  of  another,  It  wonld  seem  that  the 
srtntor  should  hare  the  right  to  transfer  the 
right  of  re-entry  after  a  breach  of  the  condi- 
tion has  occurred,  since  after  breach  bis  right 
of  eiiti7  is  absolute,  as  is  that  of  one  dis- 
Brised."  Tiffany  on  Beal  Property  <2d  Ed.) 
Tol.  1,  I  86. 

l%e  decisions  in  FeonBylvania  and  New. 
Jers^  suE^rt  tills  yiew.  McElsslck  t. 
Pickle,  16  Pa.  140;  Bouvier  t.  Bailway.  67  N. 
J.  Uw,  281,  61  Atl.  781,  60  L.  R.  A.  750. 

The  latter  case  is  w^  considered,  and  the 
hlfltory  of  the  doctrine  of  nonassignability  is 
ably  reviewed.  The  mlea  of  the  common  law 
were  In  force  in  that  state  in  similar  manner 
as  mider  onr  statute  of  1840.  The  conclusion 
reached  Is  snmmarlTed  In  the  fallowing  quo- 
tation: 

"I  think  that  In  any  case,  wherever  the  Ehig- 
liab  law  against  maintenance  is  not  in  force, 
a  right  of  entry  for  condition  broken  should  be 
held  tnusferaUs  after  breach  of  the  condition." 


T.  SMITE  843 

S.W.) 

[1]  From  the  foregoing  discasslon  It  is  evl* 
dent  that  the  question  of  asslgnaUUty  of  the 
right  of  re-entry  after  condition  subsequent 
broken  should  be  governed  by  the  same  rule 
which  is  applied  to  the  assignability  of  an 
interest  in  land  In  the  adverse  possession  of 
another.  In  the  latter  class  of  cases,  our  Su- 
preme Court,  as  above  stated,  has  spoken  In 
no  uncertain  terms.  la  the  leading  case  of 
Carder  t.  HcDermett,  abor^  the  court  say: 

"The  fact  that  persons  out  of  possession  may 
sell  titles  which  have  no  foundation  in  law. 
and  which  may  be  purchased  for  no  other  pur- 
pose than  vexati<m  and  the  profita  of  litigation, 
is  no  soffident  reason  why  all  lawful  owners, 
ousted  of  possesaion,  shall  be  deprived  of  con- 
trol over  their  property.  This  would  be  pun- 
ishing the  community  in  order  tliet  some  pesta 
might  not  escape.  If  the  andeat  rules  id  the 
common  law  with  respect  to  the  ntmassignabll- 
Hy  of  mere  righto  or  choses  in  action  and  also 
with  respect  to  the  modes  of  conveyance  of 
real  property  were  still  recognized,  then  there 
might  b«  some  reason  for  the  rule.  For  at 
common  law  no  interest  could  be  conveyed, 
except  where  the  grantor  was  in  actual  or  con- 
structive possession  of  the  tiling  granted.  And 
this  was  on  the  general  ground  that  such  con- 
veyance would  multiply  suits*  snd  be  trans- 
ferring lawsuits  to  strangers.  Hence  a  debt 
or  other  chose  in  action  could  not  be  assigned 
(2  Story,  10S9),  nor  could  a  right  of  entry  or 
action  in  real  property.  This  notion  against 
the  assignment  of  chosea  in  action  has  long 
since  been  exploded,  but  in  relation  to  assign- 
ments of  rights  of  entry  has  more  firmly-main- 
tained its  ground.  And  under  the  earlier  mode 
of  conveyance  by  feoffment  there  was  some 
reason  for  holding  that  a  right  of  entry  could 
not  he  assigned  by  one  out  of  possesion.  Vor, 
as  the  lively  of  seisin  was  a  component  part 
of  the  transfer  by  feoffment,  it  was  necessary, 
in  general,  that  the  feoffer  should  have  acti)al 
possession  at  the  time  of  the  livery  made,  al- 
though it  seems  that  under  some  spedal  dr- 
comstances,  when  livery  coidd  not  be  made 
Qpon  the  land,  it  might  be  made  within  view, 
and  was  thus  effectual  to  transfer  the  right  of 
entry,  and  was  so  far  an  exception  to  the  gen- 
eral rule  that  a  rig^t  of  entry  could  not  be 
transferred  by  one  out  of  possession. 

"But,  under  the  modem  and  ordinary  forms 
of  transfers,  no  actual  possession  is  necessary 
to  ^ve  validity  to  conveyances.  The  seizin  by 
deed  draws  to  it  the  constructive  possession. 
And  if  there  were  any  good  reason  for  relax- 
ing the  andent  law  with  respect  to  the  neces- 
sity of  actual  possession  to  the  validity  of  a 
tranBfer,  making  constructive  possession  suffl- 
dent,  there  seems  no  good  rason  why  the 
mere  usurpation  of  a  possession  should  in- 
validate a  conveyance,  when  actual  possession 
was  not  necessary  to  make  it  good. 

"There  are  some  refined  distinctions  between 
the  effect  of  a  disseizin  and  dispossessioD,  and 
in  a  very  elaborate  disquisition  appended  to 
the  cases  of  Doe  v.  Oliver  and  the  Duchess  of 
Kingston,  hi  Smith's  Leading  Cases,  it  is  main- 
tained that,  according  to  the  present  state  of 
the  law  in  Ehiglsnd,  where  a  title  has  been  re- 
duced by  actual  dissei^  to  a  mere  right  of  en- 
try, it  can  he  neither  devised  nor  granted,  yet, 
when  there  is  only  adverse  posaesslon,  it  may 
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be  devised,  and,  If  there  be  no  maintenance,  It 
may  also  be  conveyed. 

"Bnt  it  ia  not  oecesBary  to  trace  the  effect 
of  these  distinctions,  as  they  will  not  control 
the  dedsion.  For  we  are  of  opinion  that 
whether  the  owner  be  diaaebed  or  diajKM- 
aessed,  or  by  whatever  name  his  being  pat  out 
of  poueuioii  may  be  denominated,  yet  that 
he  has  such  right  aa  will  enable  him  to  make 
a  valid  conveyanee,  effectual  in  law  to  aap- 
port  an  action  to  try  the  title.  Thla  doetEine 
exists  in  some  of  the  states." 

In  ccmclndins  this  discasslon,  It  may  not 
be  out  of  place  to  advert  to  the  fact  tbat 
the  statute  which  created  the  action  of  tres* 
pass  to  try  title  was  adopted  at  tbe  same 
session  of  the  Congress  that  adopted  the  com- 
mon law  In  civil  matters.  In  that  enactment 
all  fictltloiiB  actions  at  common  law  were 
abolished,  and  a  simple  method  of  procedure 
was  am>lled  to  all  actions  for  the  recovery 
of  real  property.  In  so  far  as  possession  was 
concerned,  that  act  only  required  that  ilia 
plaintiff  allege  "that  he  was  In  possession  of 
the  premises  or  entitled  to  such  possesaUm." 
B.  8.  art  7733(4). 

In  view  of  the  grounds  upon  which  the 
English  common-law  doctrine  la  predicated, 
the  lack  of  unanimity  in  other  American 
states  In  adopting  that  doctrine,  and  the  fact 
that  our  own  Supreme  Court  has  declined  to 
apply  the  doctrine  in  cases  brought  clearly 
within  Its  purview  and  ai^Ucatlon,  we  are 
constrained  to  conclude  that  the  right  of  re- 
entry after  condition  subsequent  broken 
should  be  held  assignable  In  this  state. 

We  conclude  that  the  judgments  ot  the  dis- 
trict court  and  Court  of  Civil  Appeals  should 
be  reversed,  and  judgment  rendered  in  favor 
of  plaintiff  in  error  for  the  land  sued  for. 

PHILLIPS,  C.  J.  The  JndgmMt  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adoptnl.  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 


WISDOM  V.  CHICAGO,  R.  I.      G.  RY.  CO. 

(No.  247-3445.) 

(Commission  of  Appeals  of  Tezaa,  Section  A. 
Jane  1,  1921.) 

1.  Appeal  and  error  «=3l094(S)  —  Svprems 
Court  bound  ky  Court  of  Civil  Appeals*  hold- 
ing as  to  iDsnlBoleiMy  of  evldeaea  te  ssstaln 

verdict. 

Determination  by  Court  of  Civil  Appeala  as 
to  insufficiency  of  evidence  to  sustain  the  ver- 
dict is  binding  on  the  Supreme  Court  on  writ 
of  error  to  review  the  Judgment  of  the  Court 
of  Civil  Appeals. 


2.  Appeal  aad  error  «s»987(f)~Daty  of  ooart 
of  Civil  Appeals  to  aet  aalda  Judgment  for 
Insufllelency  of  evidence  to  sustain  verdict. 

It  is  the  duty  of  the  Court  of  Civil  Appeals 
to  set  aside  a  verdict,  and  the  judgment  render- 
ed thereon,  where  in  Its  opinion  the  evidence  is 
inenfficient  to  sustain  the  verdict 

3.  Appeal  and  error  ^=>l  175(S)— Court  of  Civ- 
il Appeals  not  antborized  to  render  JnigMBt 
In  revnraal  for  InBuflldsmqr  of  evidence. 

The  Court  of  Civil  Appeals,  on  reversing 
Judvment  for  inauffldeney  of  conflicting  evi- 
dence to  sustain  the  verdict,  has  no  right  to  ren- 
der judgment,  but  must  remand  llie  case  to  the 

lower  court  for  new  triaL 

4.  Carriers  «=3303(l)— Deoree  of  care  rail  road 
owes  alighting  passenger  stated. 

A  railroad  owed  an  aDgbting  passenger  that 
high  degree  of  care  which  a  very  prudent  and 
eautiODB  person  would  have  ezercised  under  the 
drcumatances  to  enable  her  to  alight  in  safety. 

5.  Carriers  «s»a03(8)— Railroad  required  to 
fBmbh  safe  steps,  or 'aid  passsager  In  allflbt- 
lag. 

It  was  railroad's  doty  to  famish  sodi  steps 

as  would  enable  a  woman  passenger  to  alight 
in  safety,  and,  if  the  steps  were  defective  or 
unsafe,  to  render  such  assistance  to  her  aa 
would  make  the  use  of  steps  as  safe  as  If  they 
had  been  the  safest  then  known. 

6.  Carriers  ^»303(8) —Required  to  assbt 
alighting  passenger  wbere  med  of  aaslstane* 
Is  apparent 

When  safe  and  proper  facilities  for  alight- 
ing are  fumlebed,  carriers  are  not  required  to 
aarist  passengers  In  ordinary  cases  to  alight 
from  trains,  bat  if  the  drcnmstancea  of  the 
particular  case  make  ft  reasonably  apparent 
that  such  assistance  la  needed,  it  Is  the  carrier's 
duty  to  render  such  assistance. 

7.  Carriers  «=>320(25) —Whether  allalitlng 
passenger  should  have  been  assisted  Is  a  qnes- 

,tlon  for  the  Jury. 

Whether  an  alighting  passenger  waa  in  need 
of  asdstance,  and  whether  such  need  waa  rea- 
sonably apparent  to  employes,  and  whether  fail- 
ure to  render  such  aaaletaace  constituted  neg- 
ligence, are  questions  for  the  Jury  to  be  deter- 
mined under  the  facta  in  each  ease. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judidal  District 

Suit  by  (3eneva  Wisdom  against  the  Chi- 
cago, Bock  Island  ft  Gulf  Bailway  Com- 
pany. Judgment  for  plaintiff  was  reversed, 
and  judgment  waa  rendered  for  defendant  by 
the  Court  of  Civil  Appeals  (216  S.  W.  241), 
and  plaintiff  brings  error.  Judgment  ct 
Court  of  Civil  Appeals  reversed,  and  case  re- 
manded to  the  district  court  ftur  new  trial. 

R.  E.  Oarswell,  of  Decatur,  and  C^rden, 
Starling,  Oorden,  Ilemphlll  &  Wallace,  of 
Dallas,  for  plaintiff  in  error. 
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IftB^ter  &  Harzlsoii,  of  Fort  Wortb,  and 
McSfnnay  ft  Gettya,  of  Decatur,  for  defud- 
uit  In  erKv. 

OALIAOHEB,  J.  PlaiDtlfl  In  error,  Mta 
Oenera  Wisdom,  brought  this  suit  against 
defendant  In  error,  Chicago,  Bock  Island  & 
Onlf  Railway  Company,  to  recover  damages 
for  Injuries  alleged  to  hare  been  sustained  by 
ber  In  alighting  from  one  of  said  company's 
trains  at  Paradise,  Tez.,  which  Injuries  are 
alleged  to  have  resulted  from  the  negligence 
of  said  company. 

Miss  Wisdom  was  a  passenger  on  one  of 
the  company's  trains.  On  the  arrival  of  the 
train  at  Paradise  she  emerged  from  the  coatdi 
with  a  grip  in  her  bands,  wbltdi,  on  starting 
to  descmd  from  the  platform  of  the  coach 
to  the  platform  of  the  station,  she  took  in 
both  hands  and  held  In  front  of  her.  This 
grip  ctmtalned  four  or  five  books,  a  number 
of  dresses,  and  two  pairs  of  shoes.  Esti- 
mates of  Its  size  and  weight  varied,  but, 
there  was  testimony  that  it  was  about  two 
feet  \ons,  and  heavy. 

There  were  three  steps,  and  as  she  step- 
ped from  the  platform  of  the  coach  onto  the 
first  step  ber  foot,  in  some  manner,  slipped 
and  she  fell  bad:ward  and  slid,  feet  fore- 
most, down  the  steps  onto  the  station  plat- 
form below.  She  waa  wearing  at  the  time, 
shoes,  or  pumps,  of  a  fashionable  make,  with 
heels  about  three  Inches  high.  The  heel  frcnn 
one  of  these  shoes  was  wrendied  olf  during 
her  faU. 

She  did  not  ask  for  assistance  in  attempt- 
ing to  alight  from  the  car.  The  auditor  was 
standing  at  ber  left  as  she  started  to  de- 
scend the  steps.  The  conductor  and  brake- 
man  were  standing  on  the  station  platform, 
one  on  either  side  of  the  steps,  for  the  pur* 
pose  of  assisting  passengers  to  alight.  The 
auditor  testified  that  It  was  the  duty  of  the 
brakeman  to  assist  passengers  In  getting  off 
the  train,  and  the  brakeman  testified  that  he 
did  assist  passengers  who  preceded  Miss 
Wisdom.  None  of  the  employees  of  the  com- 
pany rendered  any  assistance,  though  the 
auditor  and  brakeman  testified  that  they  at- 
tempted to  do  so  after  she  slipped  and  began 
to  fall. 

The  testimony  concerning  the  cmditlon  of 
the  steps  was  conflicting.  There  was  testi- 
mony  that  the  steps  were  covered  with  ruN 
ber  mats,  and  that  the  rubber  on  the  tap  step 
was  entirely  gone  in  places,  and  the  step 
worn  slick.  There  waa  also  testimony  that 
the  rubber  mat,  though  not  worn  through, 
was  worn  smooth  and  slick  In  places,  and 
the  photograph  submitted  supports  this  de- 
scription of  the  same.  There  was  other  tes- 
timony to  the  effect  that  there  was  nothing 
wrong  with  the  steps.  There  was  a  handrail 
on  either  side  of  the  steps,  extending  from 
Just  above  the  top  step  to  the  bottcnn  step. 

One  witness  testified  that  when  MIbb  Wla- 


dwn  stepped  on  the  first  step  her  foot  slipped 
forward  and  the  haA  ot  (me  shoe  caught  6n 
the  edfe  of  the  step  and  was  pulled  off. 
FracticftUy  all  the  witnesses  agree  in  say- 
ing that  she  sUnwd  <m  the  first  step ;  that 
ber  feet  went  out  fnnn  under  her.  and  she 
fell  backward  and  bumped,  feet  foremost, 
down  the  steps  to  the  platform  of  the  sta- 

There  was  testimony  to  the  effect  that  she 
received  painful  and  permanent  Injuries  as 
the  result  of  such  fall. 

There  was  a  trial  by  jury.  The  court's 
charge  authorized  a  recovery  If  the  employ- 
ees in  charge  ot  the  train  failed  to  take  bold 
of  ber  arm,  and  thus  assist  her  In  alighting 
from  the  train,  and  If  such  failure  was  neg- 
ligence and  the  proximate  cause  ot  her  in- 
juries, or  if  the  st^,  or  steps,  were  worn 
slick  or  sllppeiy,  and  in  consequence  of  such 
condition  she  slipped,  or  stumbled  and  fell, 
and  If  permitting  such  stqw  to  be  In  such 
condition  was  negligence  and  tbe  proziniate 
cause  of  her  injuries. 

There  was  a  verdict  for  the  plaintiff,  and 
judgment  was  entered  In  accordance  there* 
with.  The  railway  cmnpany  appealed,  and 
a  majority  of  the  Court  of  Civil  Appeals  held 
that  the  evidence  was  insufficient  to  support 
the  verdict,  and  reversed  the  Judgmmt  oi  the 
trial  court,  but.  Instead  of  remanding  tlie 
case  for  another  trial,  rendered  judgment 
for  the  railway  company.  216  S.  VT.  24L 
This  writ  of  error  was  granted  by  tbe  Su- 
preme Court  to  review  the  judgment  so  ren- 
dered. 

[1, 2]  We  do  not  understand  the  Court  of 
Civil  Appeals  to  hold  that  there  is  no  evi- 
dence of  negligence  on  the  part  of  the  rail- 
way company  In  this  case.  Such  holding 
would  have  been  erroneous  as  a  matter  of 
law,  because,  while  the  evidence  Is  conflict- 
ing, there  Is  some  evidence  In  the  record  to 
the  effect  tbst  the  top  step,  or  the  rubber 
mat  thereon,  was  old  and  worn  slick,  and 
that  plaintiff  in  error  slipped  on  this  tt^. 
From  this  evidence,  if  believed,  the  jury  might 
have  reasonably  Inferred  that  tbe  condlticm  of 
this  mat  or  step  was  the  cause  ot  the  fall 
suffered  by  ber,  and  that  In  furnishing  a  step' 
In  that  otndltion  defendant  in  error  did  not 
ex^dse  that  high  degree  of  care  fOr  her 
safety  which  it  was  required  to  ezordse  in 
furnishing  her  fadlitieB  to  alight  from  its 
train.  A  majwlty  of  the  Court  of  Olvll 
peals,  as  we  understand  die  <vtnlon  rendered 
In  this  case,  merely  held  that  the  evidence 
was,  in  Uielr  i^nioD,  Insnffldoit  to  sustain 
the  verdict.  This  holding  InTolves  a  questlMi 
of  fact  within  tbe  exdusive  jurisdiction  of 
the  Oourt  of  Civil  Appeals,  and  this  court  Is 
bound  by  such  holding.  A  majority  of  that 
court  being  of  sudi  opInl<Hi,  It  was  not  <HiIy 
within  Its  power,  but  It  was  Its  duty,  to  set 
the  judgment  and  verdict  rendered  thereon,, 
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asldiB.  Qionte  v.  8.  A.  ft  A.  P.  By.  Oo.,  ftl 
Tex.  406,  410,  44  B.  W.  60. 

[S]  Wblle  tbe  Court  of  GItU  Appeals  bad 
the  power  to  rererse  tbe  Judgment  of  tbe 
trial  court,  and  could  hare  remanded  tbe 
case  for  anotber  trial.  It  does  not  follow, 
tbere  being  a  conflict  In  tbe  erldenoe,  fliat  It 
could  peopexis  render  judgment  for  defend- 
ant in  error,  as  it  did  do.  Tbe  law  applica- 
ble to  ibis  feature  of  this  case  is  clearl^  ex- 
Ittessed  b7  tbe  Supreme  Court  in  tbe  case 
of  Cboate  T.  Bailway  Co.,  supra,  and*  we 
quote  from  tbe  opinion  In  tbat  case  as  fol- 
lows: 

"'Whether  there  be  any  evldeoce  or  not  it 
a  question  for  the  jadge;  whether  it  ia  suffi- 
cient ftTidcnce  ifl  a  queation  for  the  jury.'  1 
Oreenleaf,  Ev.  $  491.  So  that  it  is  elementary 
that  wheUicr  tbere  be  any  evidence  or  not  to 
support  an  issue  is  a  question  of  law,' and  not 
<ii  fact;  and  it  follows  that  tlie  decision  of  the 
Conrt  of  Civil  Appeals  upon  such  a  question  is 
subject  to  review  by  this  court. 

"Nor  do  we  concur  in  the  opinion  that  the 
Coart  of  Civil  Appeals  have  the  right  to  con- 
clusively determine  the  facta  of  any  case.  Our 
Bin  of  Rights  contains  the  emphatic  declara- 
tion that  'the  right  of  trial  by  Jury  shall  re- 
main inviolate.'  Const,  art.  1,  {  15.  It  is  the 
province  of  the  jury  to  determine  questions  of 
fact;  but  it  is  in  the  power  of  the  trial  judge 
to  set  aside  the  finding  and  to  award  a  new 
trial.  The  Court  of  Civil  Appeals  has  the  same 
power  upon  appeal.  But  clearly  the  trial  court 
cannot  aet  aside  the  verdict  of  the  Jury  and  sub- 
stitute its  finding  instead  of  the  finding  of  a 
jury,  and  render  Judgment  aecordini^.  To 
say  that  the  Court  of  CMvll  Appesla  may  do  so 
when  there  is  ai^  eonfiiet  in  the  evidence  Is 
to  concede  to  that  conrt  a  power  over  the  facts 
greater  than  that  poaaesaed  liy  the  Judge  who 
heard  the  evidence,  who  had  the  witnesses  be- 
fore him,  and  had  the  opportunity  of  Judging 
of  their  credibility  by  tiieir  appearance  and 
manner  of  testifying." 

We,  therefore,  hold  that  the  Cburt  of  Civil 
Appeals  erred  in  rendering  Judgment  for  de- 
fendant in  error,  Instead  of  remanding  the 
case  to  the  district  court  for  another  trial. 

[4]  Defendant  in  error  owed  to  plaintiff  In 
error  that  high  degree  of  care  which  a  very 
prudent  and  cautious  person  would  have  ex- 
ercised under  tbe  drcumatances  to  enable  ber 
to  alight  from  Its  train  in  safety.  St.  L.,  A. 
&  T.  Kff.  Co.  V.  FInley,  79  Tei.  85,  88,  15  S. 
W,  266. 

[S]  It  was  the  duty  of  defendant  in  error 
to  exercise  such  care  in  furnishing  steps  on 
which  plaintiff  In  error  could  safely  descend 
from  its  train,  l^ere  was,  as  t>efore  stated, 
evidence  tending  to  show  that  the  steps  fur- 
nished were  defective,  and  more  or  less  un- 
safe, and  If  such  was  the  case,  then  It  was 
Its  duty  to  render  such  assistance  to  her  In 
aligbtlng  from  ita  train  as  would  make  tbe 
use  of  sndi  steps  as  raf  e  as  if  tbey  bad  been 


tbe  safest  then  fenowa.  Ha  Pae.  By.  Go.  t. 
Wortbam,  78  Tex.  2S,  28, 10  S.  W.  T41,  8  L. 
R.  A.  368 ;  T.  ft  P.  By.  Oo.  t.  MljUer,  7»  Tex. 
78.84,10  8.  W.  a64,UIi.B.A.385.  23Am. 
StBepL  808. 

[1, 7]  The  conrta  of  OUa  state  bave  never 
construed  the  law  to  require  carriers,  when 
safe  and  pnqmr  fticilities  fear  alighting  are 
furnished,  to  assist  passengers,  in  ordinary 
cases,  to  alij^t  from  tbeir  trains.  If,  bow- 
ever,  tbe  circumstances  of  a  particular  case 
make  It  reaaonably  apparent  tbat  sudt  aa* 
slstance  is  needed,  it  becomes  tbe  duty  ot 
tbe  carrier  to  furniab  the  sune.  It  la  fbr 
the  Jury  to  detamln^  trader  all  Ota  facta  In 
evidence  in  eaA  such  case,  whether  assist- 
ance was  needed,  whether  sndi  need  was  rea- 
sonably apparoit,  and  whether  a  failure  to 
render  tbe  same  constituted  negllgHice.  T.  ft 
P.  Ry.  Co.  T.  Miller.  79  Tsz.  78.  83.  84.  15  8. 
W.  264,UIi.B.A.305.2BAm.St  Bep.  808; 
L  ft  G.  N.  Ry.  Co.  V.  WUUams,  18S  a  W. 
.1185-1187  (writ  refused);  M.,  K.  ft  T.  Ry. 
Co.  V.  Buchanan.  31  Tex.  Civ.  App.  200,  72 
S.  W.  96,  97  (writ  refused) ;  St.  L.  S.  W.  By. 

00.  T.  Kennedy.  96  S.  W.  653,  666  (writ  re- 
fused). 

.  If  this  Issue  is  raised  by  tbe  evidence  on 
another  trial,  the  suggestions  here  made  and 
autborltlea  cited  furnish  the  rule  by  whicb  It 
should  be  determined. 

We  recommend  that  the  Judgment  render- 
ed by  the  Court  of  dvll  Appeals  be  reversed, 
and  the  case  remanded  to  the  district  court 
for  another  trlaL 

PHIIJ>IPS,  0.  3.  Tbe  Judgmait  reeisn- 
mended  in  tbe  rciport  of  tbe  Ctmmtiaslon  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Oommis- 
siou  of  Appeals  on  tbe  questions  dlacussed  In 
its  <q)inion. 

HUDMON  V.  FOSTER  et  aL  (Ns.  215-3320.) 

(CommlssitHi  of  Appeals  of  Texas,  Section  A. 

June  1,  1921.) 

1.  AotioB  «=^(l)  —  Rule  BsalRst  nsitlfari- 
oasaess  net  applied  where  the  eassee  of  as- 
tion  grow  oat  of  the  same  trauaotioa. 

The  rule  against  multifariousness,  the  im- 
proper joining  in  one  suit  of  distinct  and  inde- 
pendent matters,  is  to  be  construed  with,  and 
BO  aa  not  to  restrict,  the  policy  of  avoiding  a 
multiplidty  of  auits;  so  that  the  matters  re- 
lied on  for  recovery  In  the  petition  growing  out 
of  the  same  transactions,  exceptions  to  tbe  peti- 
tion on  tbe  ground  of  multifarionsness,  shoidd 
not  he  sustained,  and  plaintUf  put  to  necesidlty 
of  separate  actions. 

2.  Appeal  aad  error  ^1040(3)  —  Erroneoas 
sHstslRlB0  of  oxespfleas  en  ■resad  of  maltt- 
farlssissss  aot  hamlsss. 

The  erroneons  sustaining  oi  exceptions  to 
a  petition  on  the  ground  of  misjoinder  of  causes 
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of  acUon,  and  requlrinf  plaintUf  to  proceed  oq 
one  oclr  of  them,  Ib  BOt  harmless  because  he 
fiils  to  recover  on  the  cause  tried,  on  the 
croond  of  InsnflBcleney  of  th«  e^enca. 

Error  to  Comt  of  CItII  Areata  of  ^nUrd 
Supreme  Jndicifa  District 

Acthm  liy  W.  Barle  Hndmon  Rfalnst  W. 
M.  Foster  end  eaother.  Judgnnent  for  de- 
fendants was  affimied  by  tJie  Court  of  CWtl 
Appeals  C210  S.  W.  262),  and  plaintiff  brlnfis 
error.   Beversad  In  part  and  remanded. 

H.  a  Undaey.  of  Waco,  for  plalntUf  In 

error. 

Allan  D.  Banfbrd,  of  Wao(^  ftv  defeodants 
In  error. 

SPGNGBR,  J.  Plaintiff  In  error,  W.  Barto 
Hudmon,  filed  this  suit  on  September  l6, 
1913.  against  Bugene  Early,  W.  Foster, 
and  H.  H.  Shear.  On  May  12,  1916,  an 
amoided  <nlginal  petition  was  filed  in  which 
H.  H,  Shear  was  excluded  as  a  defendant. 

The  amended  petltiw  alleged  In  substance 
that  plaintiff,  being  financially  embarrassed 
and  Tery  nmch  in  need  of  m«iey,  aisled  to 
d^wdanta  for  a  loan  to  meet  his  pressing 
Deeds ;  that  as  a  result  of  the  application,  he 
entered  Into  a  contract  with  defendants,  the 
terms  itf  which  are:  That  defendants  did  not 
hare  the  entire  amount  desired,  but  that 
they  would  endeavor  to  find  some  person  who 
vomd  advance  a  balance  to  make  up  a  loan 
of  $17,000;  that  aa  compensation  for  finding 
sudi  person  and  securing  the  money,  plaintiff 
should  transfer  and  assign  to  them  capital 
stock  amounting  to  $5,000  of  a  corporation 
to  be  thereafter  formed,  with  Its  d<»nicile  at 
Hamilton,  Tex.,  for  the  purpose  of  manufac- 
turing cottco  seed  products;  that  the  loan 
ibould  be  evidenced  by  notes  of  Hudmon 
payaUe  to  tba  order  of  Barly  &  Foster  to  be 
held  by  tbem  for  the  benefit  of  th^  parties 
making  the  loan;  that  contem[>oraneoosly 
with  the  executlOD  of  the  notes,  and  for  the 
purpose  of  securing  the  notes,  Hudmon 
■hoeld  hypothecate  and  deposit  with  them 
certificates  of  stock  in  the  corporation  to  the 
amount  of  $30,000,  and  should  execute  and 
deliver  to  defendants  a  contract  providing 
and  creating  a  lien  upon  the  stock ;  that,  on 
a  failure  to  pay  the  notes  or  either  of  them 
wheu  due,  defendants  should  have  authority 
to  foreclose  the  lien  upon  giving  ten  days* 
written  notice  to  Hudmon. 

Plaintiff  further  alleged  that  the  provi- 
■looa  in  the  contract  requiring  him  to  deliver 
the  certificates  of  stock  was  merely  a  device 
\>j  defendants  to  conceal  the  real  Intent  of 
the  transaction;  that  the  transferring  of 
the  stodc  was  interest  on  the  loan;  and  that 

this  amount,  when  added  to  the  l6  per  cent. 
Interest  specified  in  the  notes,  rendered  the 
total  rate  of  Interest  paid  highly  and  grossly 
usurious ;  and  that,  if  the  $5,000  capital  stock 

be  cmstdered  payment  lor  services.  It  was 
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greatly  and  wtravagantly  dlq»nqM»tlonate 
thereto,  and  for  that  reastn  extortlonatel7 

usurious. 

Plaintiff  farther  alleged  that  defendants 
controlled  shares  of  stock  In  the  corporation 
amounting  to  $SO,000,  and  that  he  owned  the 
balance  of  $30,000  upon  which  defendants 
held  the  hypothecatitm  contract;  that,  the 
mill  proving  unprofitable,  It  became  necessa- 
ry to  sell,  and  they  did  sell,  the  same  for 
$57,500,  thereby  sustaining  a  loss  of  $2,500; 
that  the  defendants  refused  to  bear  any  part 
of  the  loss,  but  by  threats  to  foreclose  un- 
der the  hypothecation  contract  compelled 
plaintiff  to  bear  the  whole  loss,  to  his  dam- 
age in  the  sum  of  $1,250. 

He  also  charged  that  by  threats  to  fore- 
close said  Hen,  they  refused  to  pay  the  pr<^ 
er  authorities  any  part  of  the  certain  taxes- 
state,  county,  and  municipal — due  on  the 
mill  property  for  which  they  were  equally 
liable,  but,  by  force  of  8u<3i  threats,  com* 
polled  plaintiff  to  pay  all  tbe  taxes  amount* 
ing  to  $600,  for  which  tb^  and  their  interest 
in  the  property  were  equally  bound. 

Defendants  answMed  by  goieral  denmrrer, 
by  qtecial  exception  directed  at  the  petition 
on  account  of  the  alleged  misjoinder  of  caus- 
es of  action,  and  by  general  denial.  The 
court  sustained  the  special  exception  as  to 
the  misjoinder  of  causes  of  actimi  and  or- 
dered a  dismissal  of  the  petition  unless  the 
plaintiff  amended  his  petition. 

Plaintiff  elected  to  proceed  upon  the  ac* 
tkms  for  usury,  as  indicated  by  his  second 
amended  petltliMi  filed  Hay  19, 1917. 

Up«i  a  trial  <jt  this  issue,  befwe  the  court, 
without  a  Jury,  judgment  was  rendered  in 
favor  of  defendants.  Upon  appeal  and  orig- 
inal hearing  the  Court  of  Civil  Appeals  up- 
held the  action  of  the  trial  court  in  sustain- 
ing ttao  exceptlcm,  as  to  tbe  misjoinder  of 
causes  of  action,  and  reversed  and  remanded 
the  Judgment  on  the  usury  question  on  ac- 
count of  the  Insoffldency  of  the  evld^ce. 
Upon  motion  for  rehearing,  the  trial  court 
Judgment  was  In  all  things  affirmed.  210  S. 
W.  262. 

The  honorable  Court  Civil  ^peals  was 
ct  <Q>inlon  that  the  question  of  multiforious- 
ness  was  a  matter  largely  within  the  discre- 
tion of  the  trial  court,  and  that  as  no  injury 
to  plaintiff  had  been  shown  because  of  the 
sustaining  of  the  exceptions,  tlie  Judgmoit 
staould  not  be  disturbed. 

[1]  Misjoinder  of  causes  of  action,  or  nml- 
tlfarlousness,  has  been  thus  defined: 

"Multifariousness  in  eqnity  pleading  is  the 
Improperly  joining  in  one  bill  distinct  and  in- 
depaDdmt  matters  and  thereby  confounding 
them;  as  for  examine  the  uniting  in  one  bill  of 
several  matters  perfectly  distinct  and  uncon- 
nected against  one  defendant,  or  the  demand  of 
several  matters  of  a  distinct  and  independent 
nature  against  several  defendants  in  tbe  same 
bill."  Whart.  Law  Die;  National  Bank  v.  Tex- 
as Investment  Co^  74  Tex.  433, 12  S.  W.  101. 
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The  Supreme  Court  declared  at  a  Teiy 
early  date  that- 

"A  leading  principle  In  onr  lav  and  ar>tem  of 
procedure  is  to  avoid  a  multiplicity  of  mite, 
and  to  settle  in  one  Bdiou  the  reapective  claims 
of  parties  when  the;  are  of  snch  a  nature  as  to 
admit  of  adjustment  in  that  mode."  Thomas 
V.  Hill,  Admr.,  S  Tex.  270;  Fltzhn^  v,  Orton, 
12  Tex.  4. 


Tb»  rule  against  multUaxionmesa  should 
not  be  conatmed  to  reitrict  the  poUcy  <^  our 
law  which  enjoins  the  avoidance  of  a  multi- 
plicity ot  suits,  but  should  be  ctmstnied  with 
reference  to  it;  so  Uiat,  without  omflict. 
ea(^  may  perform  Its  ofltee  within  Its  re- 
qtectlve  a^ere.  In  filing  anita,  partlu 
plalntur  are  as  mutb  entitled  to  inToke  the 
one  as  they  are  compelled  to  ob^  the  other. 

The  discretion,  with  reference  to  Jofta- 
der  at  causes  of  actlm.  reposed  In  ttw  trial 
GOlirt,  mnat  be  exerdsed  consistent  witt  the 
rule  which  enjoins  the  raoltlpUctty  of  mits, 
and  if  the  matters  relied  upon  for  recovery 
in  the  petltlw  grow  out  of  the  same  cause 
or  transaction  and  snbJect-matter  of  dlapute, 
the  petition  is  not  subject  to  exo^ticms  as 
multifarious.  Waloott  Hendriek,  6  Tex. 
416;  Railway  Go.  t.  GraTes,  60  Tex.  181. 

In  our  opinion,  the  court  was  not  warrant- 
ed in  anstalnlng  the  exo^tlms  on  the  ground 
that  the  petition  waa  multifarious.  The 
nttittns  nUeA  upon  for  recovery  grew  out 
of  the  same  transaction,  and  therefore  plaln- 
tUI  should  not  be  put  to  the  necessity  of 
tolnging  four  'aerate  suits  instead  ct  <me. 
Wills  Point  Bank  v.  Bates.  Beed  &  Oooley, 
76  Tex.  829,  13  S.  W.  309. 

[2]  Defendants  insist  that,  as  the  Oourt  of 
ClvU  Appeals  foimd  that  no  Injury  had  re- 
sulted to  plaintiff,  the  cause  should  not  be 
reversed.  We  recognize  the  rule  that  a  mis- 
Joinder  of  causes  of  action  will  not  require 
a  reversal  of  a  Judgment  If  the  erroneous 
acticm  of  the  court  in  allowing  such  misjoin- 
der resulted  in  no  injury  to  the  defendant 
(Thompson  y.  Griffln,  69  Tex.  139,  6  8.  W. 
410;  Ballway  Co.  v.  Watkins,  88  Tex.  20, 
29  S.  W.  232),  but  this  rule  has  no  applica- 
tion where,  as  in  this  case,  exceptions  to  the 
petition  were  sustained  upon  the  ground  of 
misjoinder  of  causes  of  action  when  In  fact 
there  was  no  misjoinder. 

The  Court  of  Civil  Appeals  having  affirmed 
the  judgment  of  the  trial  court  upon  the 
questions  of  usury,  based  upon  the  sufficien- 
cy of  the  eyidence,  the  Judgments  in  that  re- 
spect should  be  affirmed;  but  for  the  ertw 
committed  in  sustaining  the  exceptions  on 
account  of  the  misjoinder  of  causes  of  ac- 
tion, we  recommend  that  the  Judgments  of 
the  Court  of  Civil  Appeals  and  of  the  district 
court  be  reversed,  and  the  causes  remanded 
to  the  district  court  for  trial  of  the  excluded 
causes. 


PHILMPS,  0.  J.  The  Judgment  recom- 
mended In  the  reimrt  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
Qie  Judgment  of  the  Snpmne  Court. 


HARLAN  et  al.  v.  ACME  SANITARY  rLOOR- 
INQ  CO.  «t  al.    (No.  185-3228.) 

(Gonnission  of  Appeals  of  Texas,  Section  & 

June  1,  1921.) 

1.  Appeal  and  error  «=s>722(l)— AppalImM  set 
restrieted  U  assliBMsats  is  notlee  for  m« 
trial. 

Appellant  Is  not  restricted  to  the  assics- 
ments  In  the  motion  for  a  new  triid,  but  may 
file  assignments  ot  error  independently  ot  those 
specified  in  sodi  motion. 

2.  Trial  «=s>l8l— Statata  reqalriag  obleotlea  ts 
oharge  before  sabmlssion  to  Jnry  mot  appiiea. 
ble  to  peremptory  Instruotles. 

Acts  83d  heg.  (1913)  c.  69,  requiring  as 
objectioQ  to  the  charge  to  be  made  before  sir- 
en to  the  jury,  is  not  applicable  to  a  peremptorr 
instruction. 

Error  to  Court  of  CItU  Appeals  of  Eighth 
Supreme  Judicial  District. 

Action  by  Lee  Harlan  and  others  agdnst 
the  Acme  Sanitary  Flooring  Company  and 
others.  Judgment  for  defendants,  sfflimed 
by  the  Court  of  Civil  Appeals  (203  S.  W.  433), 
and  the  plaintiffs  bring  error.  Judgment  of 
Court  of  C^TlI  Appeals  reversed,  and  case  re- 
manded, with  instructions. 

Edwards  &  Edwards  and  A.  S.  Thnrmoiid, 
all  of  El  Paso,  for  plaintiffs  in  error. 

Thornton  Hardle,  C.  W.  Groom,  and  Jimes, 
Jones  &  Hardle,  all  of  m  Paao,  for  defaid* 
ants  In  ^rror. 

KFTTRELIi,  J.   This  action  was  brought 

by  plaintiffs  in  error  against  defendants  !n 
error,  based  on  allegations  that  plalntUfS  were 
Induced  by  fraudulent  representations  made 
by  defendants  to  buy  60  shares  of  the  sto^ 
of  the  Acme  Sanitary  Flooring  Company. 
The  representations  were  alleged  to  hare 
been  that  the  company  was  fully  Incorporat- 
ed, with  a  paid-up  capital  stock  of  ¥25,000, 
but  more  money  was  needed  for  working  capi- 
tal, and,  if  the  plaintiffs  would  take  $6,000 
worth  of  stock,  the  company  would  have  J12,- 
000  working  capital.  The  plaintiffs  were  to 
receive  treasury  stock,  which  they  thought 
they  were  receiving  and  did  receive ;  whereas 
they  did  not,  and  for  that  reason,  and  oth- 
ers, alleged  they  were  deceived,  defrauded, 
and  suffered  damages.  In  view  of  the  dispo- 
sition made  of  the  case,  no  further  Btstement 
of  the  pleadings  la  necessary. 
At  tbe  close  of  the  testimony  tor  plaintiff, 
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tbe  trial  coart  of  Its  own  motion,  and  wltbont 
argammt  being  beard,  directed  tbe  Jury  to 
retnm  a  Terdtct  for  deteodanta.  PlalntlffB 
filed  a  motion  for  a  new  trial,  contalnli^  fonr 
gronnds  of  alibied  error,  wbldi,  wblle  dltTeis 
ent  Id  ptaraKolosy,  were  substantially  the 
same  In  legal  tttect,  In  tbat  erery  one  direct- 
ed attratioa  to  tbe  emr  wbleta  counsel  eon- 
celTed  tlie  trial  oonrt  bad  committed  In  dl- 
rectli^  on  Its  own  motion,  and  without  argn^ 
mmt,  a  Tudict  for  defmclantB.  Flalntlffia  in 
error  alao  filed  asalgnmenta  of  error,  two  In 
number,  in  tbe  office  of  tbe  cleriE,  and  these 
were  naed  In  tb»  brief  as  the  basis  for  the 
proposltlona  on  which  they  rested  their  ap- 
peal. Both  the  motion  for  a  new  trial  and 
tbe  alignments  of  error  filed  with  the  clerk 
were  duly  indued  as  a  part  of  the  record. 

The  Court  of  <^t11  Appeals  refused  to  con- 
sider tbe  assignments  and  affirmed  the  jndg* 
ment.  It  based  Its  action  on  two  grounds: 

First.  That  the  statnte  requires  that  the 
assignments  in  the  motion  for  a  new  trial 
shall  constitute  the  assignments  of  error,  and 
that  neither  of  the  assignments  presented  tn 
the  brief  were  true  copies  of  any  paragraph 
of  the  motion  f6r  a  new  trial. 

Second.  That  the  plaintiff  in  error  failed 
to  object  to  tbe  peremptory  instmctiou  In 
hTOT  of  defendant  before  It  was  given  to  the 
Jury. 

[1]  The  holding  of  the  Court  of  GItU  Ap- 
peals on  the  first  ground  la  contrary  to,  and 
In  conflict  with,  the  holding  of  the  Supreme 
Court  In  the  case  of  Hesa  &  Skinner  v.  Tur- 
ney,  109  Tex.  206.  203  S.  W.  ttOl  Tbe  hold- 
ing In  tbat  case  has  recently  been  reaffirmed 
In  a  case  not  yet  <^dally  reported.  Bark- 
ley  et  aL  t.  Glbbs  et  at.  227  S.  W.  109d.  In 
the  memorandum  of  approval  by  the  Supreme 
Court  of  Judge  Sadler's  opinion  in  that  case, 
Chief  Justice  Phillips  uses  tbe  following  lau- 
gnage: 

*^e  have  expressly  ruled  In  Hesa  dc  Skin- 
ner T.  Tamey.  109  Tex.  208,  203  S.  W.  593,  that 
under  article  1612  as  amended  by  the  act  of 
191^  an  ivP«U>nt  is  entitled  to  have  considered 
asdpunents  of  error  filed  Independently  of 
those  spedfled  in  his  motion  for  a  new  triaL 
He  may  adopt  Che  a— ignmcpte  In  hie  motion 
for  new  trial  or  not,  as  he  ehooBes." 

The  question  may  therefore  be  treated  as 
no  longer  an  open  one,  and  it  follows  tbat  the 
holding  of  tbe  Court  of  Civil  Ai^^eals  uprai  tbe 
first  ground  stated  In  its  oidnlon  was  erro- 
neona. 

[2]  The  holding  of  that  court  on  the  sec- 
ODd  groimd  Is  also  erroneous,  because  of  Its 
being  contrary  to  and  In  conflict  with  the 
holding  of  the  Supreme  Court  in  Walker  v. 
Haley,  214  S.  W.  295,  Decker  T.  Kirlicks,  216 
8.  W.  S85.  and  Shumaker  v.  Byrd,  216  S.  W. 
862.  The  holding  In  those  cases  Is  that  tbe 
requirement  of  chapter  68.  Acts  of  the  33d 
L^slatur^  that  <AJectlon  to  the  (diarga 
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must  be  made  before  It  la  given  to  Oie  Jury, 
baa  no  apidlcatlon  to  a  peremptory  instruc- 
tion. Justice  to  the  Court  of  Civil  Appeala 
of  the  Eighth  Dtetrlct  requires  that  it  be 
aald  Out  Its  (Vinlon  In  the  instant  caaa  waa 
delivered  before  Oie  easea  iaat  cited  were 
decided. 

We  recommend  tbat  the  Judgment  of  the 
Court  of  Civil  Appeals  be  reversed,  and  Uiat 
the  case  be  remanded  to  that  court,  with  in- 
nmctlons  to  consider  the  asalgnmenta. 

PHIIiLXPS,  C.  J.  Tbe  Judgment  recom- 
mended in  the  r^rt  of  the  Commlssltm  of 
Appeals  Is  adopted,  and  will  be  entered  as  the 
Judgm^t  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeala  on  the  queatlwi  discussed  in  its 
opinion. 


BAKER  V.  SHAFTER   (No.  218-8812.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
June  1. 1021.) 

1.  Appeal  and  error  *=»930(3)— la  abseaoe  af 
obleotioB,  It  will  bo  preaaaiad  tbat  apeclal  Is- 
saes  eoafona  to  pleadlnns  aad  avldenoe. 

In  an  action  against  a  railway  company  for 
personal  Injuries  sustaiiied  in  a  crossing  acci- 
dent, in  the  absence  of  any  objection  to  the  spe- 
dal  issues  snbmitted  or  request  for  special 
charges  correctly  submitting  the  issues,  those 
snbmitted  will  be  presumed  to  conform  with  the 
plea^nga  and  evidtmce,  and  treating  the  issues 
submitted  as  embradng  tbe  only  theory  relied 
upon  by  plaintifE,  it  follows  that,  the  Jury  hav- 
ing found  plaintiff  guilty  of  negligence,  such 
nesligence  bars  recovery  unless  the  pleadings 
or  evidence  raise  the  issue  of  discovered  peril, 
BO  that,  under  Rev.  St.  1011,  art  1985,  all  facts 
necessary  to  support  the  Judgment  can  be  deem- 
ed found. 

2.  Neallflaaca  «s»83— Deotriaa  of  "dlscovarad 
pwW'  stated. 

The  doctrine  of  discovered  peril  involves 
the  exposed  condition  brought  about  by  the 
plaintiff's  negligence;  the  actual  discovery  by 
defendant's  agents  of  plaintiff's  perilous  situa- 
tion in  time  to  avert,  by  use  of  all  means  at 
their  command,  commensurate  with  their  own 
safety.  Injury  to  liim,  and  the  failure  thereafter 
to  use  such  means, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Discovered  Peril.] 

3.  NegMgence  «=s>110(6)  —  Dlsooversd  peril 
aiust  be  pleaded. 

To  invoke  the  doctrine  of  discovered  peril, 
it  must  be  pleaded. 

4.  Railroads  «=>34S(f)  —  tssse  of  disoovared 
peril  held  aot  raised  by  pleading. 

In  action  against  railroad  for  injuries  in  a 
crossing  acddent,  pleadings  which  fafled  to 
assert  the  actoal  discovery  by  defendanfa 
agento  of  plaintiff's  perDous  situation  in  time  to 
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have  averted  the  accident  by  the  nse  of  means 
at  their  command  commensurate  with  their  own 
safety  ar&  lacking  in  one  of  the  essential  ele- 
ments of  discovered  peril. 

5.  Judgmeiit«=>25l(l),256(2)— Judsmant  mart 
cwDform  to  Issues  plaaded;  courts  may  n«t  Ig- 
nore  flndinss  and  pass  Judgment. 

Jndem^ta  mnst  conform  to  issues  raised  bj 
pleadings  and  upon  which  case  was  tried,  and 
courts  cannot  gnore  jury's  findingB  and  render 
judgment  upos  theory  of  discovered  peril  in  an 
action  for  pemmal  iDjnrles  In  railroad  crossinc 
accident  where  <uch  matter  was  not  beaded. 

BiTor  to  Ckiort  of  OItU  Appeals  at  BVmrth 
Supremo  Judicial  District, 

Action  by  Victor  Shatter  against  the  Inter- 
national &  Great  Northern  Hallway  Company 
and  James  A.  Baker,  Its  receiver.  Action 
dismissed  as  to  the  Railway  Company.  Judg- 
ment for  plaintiff,  and  the  receiver  appealed 
to  Court  of  Civil  Appeals,  which  affirmed  the 
jadgment  ^08  S.  W.  961),  and  the  receiver 
brings  error.  Bevaraed  and  remanded. 

Jno.  M.  King,  ct  Houston,  and  Harsball 
Bsfcridge,  F.  G.  Davla,  and  Arthur  V.  Wright, 
all  of  San  Antonio,  for  plaintiff  In  error. 

J.  D.  Chllds,  of  San  Antonio,  and  Martin 
Faust,  of  Mew  Brannfeis,  tor  defendant  in 
error. 

SPENCER,  J.  TiGtor  Shafter  Instituted 
this  suit  to  recover  of  the  International  & 
Great  Northern  Railway  Oompany  and  Its  re- 
cArear,  James  A.  Baker,  for  peramal  injuries 
alleged  to  have  beoi  saatalned  by  reason  of 
the  negllgoice  of  the  d^endants.  The  an- 
swer was  a  general  denial,  and  a  plea  of  con- 
trtbutory  negligence.  The  suit  was  dismissed 
as  to  the  railway  company. 

Upon  the  issue  of  liability,  the  court  sub- 
mitted but  two  issues  to  ttw  Jury,  both  of 
which  were  answered  In  the  afllrmatlve. 
They  are: 

"No.  1.  Was  the  defendant,  James  A.  Baker, 
receiver  of  the  Intematloal  &  Qreat  North- 
ern Bailway  Company,  his  agents  and  employes, 
guilty  of  negligence  in  operating  its  engine  at 
the  time  and  place,  under  the  circumstances,  in 
running  its  engine  over  the  plaintitf  and  inflict- 
ing the  injuries  which  you  may  find  from  the 
evidence  were  so  inflicted  on  the  plaintiff? 

"No.  Z  Was  the  plaintiff  guilty  of  negligence 
in  attempting  to  cross  the  railroad  tracks  of 
the  defendant  at  the  time  and  place  and  under 
the  circumstances  which  yon  may  find  from  the 
eridenoe  he  so  undertook  to  cross  s^  tracks 
when  he  was  stonck  by  the  engine  of  the  de- 
fendant?" 

The  court  rsidered  judgment  for  plaintiff 
In  the  sum  of  $3,000,  and,  upcm  appeal,  the 
Court  of  Civil  Ai^teals  afflnned  the  judgment 
208  S.  W.  961. 

It  will  be  observed  that.  In  each  of  the  Q)e- 
dal  issues  submitted,  the  element  of  proxi- 
mate cause  was  omitted.   It  also  an?eais 


that  neither  of  the  parUes  reQuorted  a  flndioK 
upon  this  issue,  and  that  the  only  objection 
to  the  special  issues  submitted  was  that  by 
plaintiff  In  error  to  special  Issue  No.  1— tlie 
objection  being  that  thera  was  no  evidence 
warranting  Its  submission. 

[1]  Plain  tlETs  pleading  properly  raised  tbe 
issue  of  defendant's  negligence  as  the  proxi- 
mate cause  of  the  injury,  and  defendaat's 
pleading  specifically  charged  that  plaintiff's 
contributory  negligence  was  the  prcucimate 
cause  thereof.  In  the  absence  of  any  objec- 
tion to  the  special  issues  submitted,  and  tlie 
failure  of  the  parties  to  request  s{>ecial  charg- 
es correctly  submitting  the  issue,  it  will  be 
presumed  that  the  issues  wAre  in  conformity 
to  the  issues  joined  by  the  preadings  and  the 
evidence,  and  the  answers  thereto  will  be  In- 
terpreted in  the  light  of  the  issues  tmdered 
and  relied  upon  for  recovery.  therefmre, 
we  treat  the  Issues  submitted  as  embracing 
the  only  theory  relied  upon  by  plaintiff  for 
recovery,  it  would  follow  that,  as  the  Jorr 
found  that  plaintiff  was  guilty  of  negllgeaoe, 
such  negligence  bars  a  recovery.  However, 
plaintiff  contends  that,  as  the  pleadings  and 
the  evidence  raise  the  Issue  of  discovered 
peril,  all  facts  necessary  to  support  the  judg- 
ment of  the  trial  court  will,  under  article 
1985,  Revised  Civil  SUtutes,  be  deemed  as 
found,  thus  rendering  the  finding  of  the  Jury 
that  plaintiff  was  guilty  of  neflpllgence  Im- 
material. 

The  honorable  Court  of  Civil  Appeals  held 
that,  while  there  was  no  specific  plea  of  dis- 
covered peril,  it  is  involved  in  the  general 
Issue  of  proximate  cause,  and  raised  in  a 
general  way  by  the  allegations  that  the  opera- 
tive la  charge  of  the  engine  failed  to  stop  it, 
and  that,  as  there  was  evidence  upon  which 
a  finding  sustaining  such  an  Issue  could  be 
predicated,  therefore,  In  support  of  the  trial 
court's  judgmmt,  plaintiff's  neglig«ice  should 
be  treated  as  the  remote  and  not  the  proxi- 
mate, cause  of  the  Injury. 

[2,  3]  The  doctrine  of  discovered  peril  in- 
volves three  elements,  tIz:  (1)  The  exposed 
condition  brought  about  by  the  negligence  of 
the  plaintiff;  (2)  the  actual  discovery  by  de- 
fendant's agoits  of  his  perilous  situation  In 
time  to  faSTe  averted — by  the  use  of  all  the 
means  at  their  command,  commensurate  with 
their  own  safety — Injury  to  him ;  and  (3)  the 
failure  thereafter  to  use  such  means.  To 
Invoke  the  doctrine  of  discovered  pail.  It 
must  be  pleaded.  Stewart  v.  Portland,  etc, 
Ry.  Co.,  58  Or.  377,  114  Pac  986. 

[4]  The  allegations  of  the  pleadings  Milled 
upon  as  raising  the  Issue  are: 

Plaintiff  alleged: 

"Plaintiff  further  avers  that  at  said  time  and 
place  it  was  the  duty  of  defendants: 

"(a)  To  operate  their  switch  engines,  at  all 
hours  while  In  motion,  at  said  crossing  in  charge 
of  and  under  the  control  of  careful  and  rompe- 
tent  firemen,  engineers,  and  other  operattveSp 
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BwltxAmcii,  or  wstdimra,  Iqr  keci^v  t  close 
and  careful  watdioat  ahoad  for  pedestrians  and 
others  who  might  be  on  or  In  places  of  danger 
near  the  tracks,  so  as  to  be  able  to  see  them 
and  prevent  thefr  injnry  bj  said  heavy  and  dan- 
fferons  instramentallties  thus  propelled  along 
such  public  streets,  and  to  so  adjust  the  speed 
of  such  switch  engines  as  to  have  tfaem  nnder 
perfect  control,  and  be  able  to  stop  them  in 
short  order  when  neceaBsry  to  preserve  human 
life  or  Bmb  that  might  be  lawfully  on  the  said 
tracks,  wUeh  the  defendants,  their  serrants, 
and  employees  negligently  failed  to  do  on  this 
occasion,  and  whtdi  they  could  or  should  have 
done,  and  tbey  then  and  tbere  failed  to  keep 
snch  proper  lookout,  and  if  tbey  bad  done  eo 
tbey  could  have  stopped  said  engine  and  pre- 
vented said  injury  to  plaintiff,  which  they  failed 
to  do.  and  thus  their  negligence  became  and 
was  the  proximate  cause  of  plaintiffs  said  in- 
juries.  •  •  • 

**(c)  It  vas  also  the  dn^  of  defesdanta  to 
maintain  safe,  proper,  and  up-to-date  applianc- 
es and  machinery  with  which  the  operatives 
were  to  operate  and  control  their  switch  en- 
gines while  in  the  etreets  of  said  dt;  at  the 
time  and  place  in  question,  in  order  to  stop 
said  engines  in  short  and  proper  order  in  case 
of  persons  suddenly  getting  on  their  tracks  in 
front  of  such  moving  engines,  sad  the  defend- 
ants either  negligenUy  failed  to  equip  and  fur- 
nish their  switch  In  Qaestlon  on  this  occasion 
with  such  safe  appliances  or  equipments,  or  the 
operadves  of  said  switch  engiue  negligently 
failed  to  ase  the  same,  and  thereby  said  failure 
of  duty  on  the  part  of  defendants  became  and 
was  a  proximate,  contributing  cause  to  plain- 
tiff's said  injuries." 

Defendant  pleaded: 

*That  ^aintllE  had  freqnentiy,  prior  to  the 
acddent,  passed  over  said  tracks  at  this  point, 
and  wen  knew  that  there  might  be  expected  en- 
^ea  and  ears  to  be  passing  over  said  tracks 
and  across  Lakeview  avenue  at  any  time.  But, 
notwithstanding  this  knowledge,  plaintiff  walked 
diagonally  across  said  tracks,  and  without  stop- 
ping, looking,  or  listening  negligently  stepped 
fanmediately  in  front  of  a  moving  engine,  and, 
before  hla  peril  was  discovered  by  the  opera- 
tives thereof,  Buffered  the  accident  complained 
of;  wherefon  he  cannot  racover.** 

It  will  thus  be  seal  Ibat  there  la  no  al- 
legation chaining  the  second  essential  de- 
ment of  discovered  peril;  that  Is,  that  the 
operaUres  In  charge  of  the  train  discovered 
I^aintlff's  perilous  situation  in  time  to  have 
averted  injui7  to  him.  Neither  was  the  Issue 
submitted  nor  requested  to  be  submitted  to 
the  jury  for  a  finding. 

[I]  It  Is  apparent,  we  think,  that  plaintiff 
did  not  rely  upon  discoTered  peril  for  a  re- 
covery. In  this  condition  of  the  record.  It  is 
taoproper  to  inject  such  an  Issue  Into  the 
cas&  The  judgment  must  conform  to  the  Is- 
sues raised  by  the  pleading,  and  upon  whl(di 
the  case  was  tried.  Courts  are  not  at  liberty 
to  ignore  the  findings  of  the  jury  In  response 
to  tssuea  tried  and  mtoiltted*  and  to  render 
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Judgment  based  upon  a  theory  not  rflUed  up- 
on tor  recovery. 

The  case,  In  our  opinion,  will,  of  necessity, 
hare  to  be  reversed,  and,  aa  the  Court  of  C%t11 
Ai^)eals  found  that  there  was  evidence  rais- 
ing the  Issue  of  discovered  peril,  the  ends  of 
justice  will  be  best  subserved  remanding 
the  cause  for  another  trlaL  Oamden  Fire 
Ins.  Oo.  V.  Yart)rough,  215  S.  W.  812,  and 
authorities  there  cited. 

Therefore,  we  reoommend  that  Qie  cause  be 
reversed,  and  remanded  fbr  a  new  triaL 

PHII^UPS.  O.  J.  The  judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  Judgmrat  of  t3ie  Supreme  Court. 


DUNN  V.  JACKSON.    (Ne.  228-3404w) 

(Oommis^n  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Habeas  corpus  «=399(l)~Parsat  Is  aatsral 
goardlaa  of  his  ohildrMi.  as  respeellss  right 
to  habeas  osrpus. 

The  parent  is  the  guardian  by  nature  of  his 
children,  and  bis  right  to  their  custody  is  par- 
amount, but  this  right  may  be  forfeited  by 
misconduct  or  lost  through  misfortune. 

2.  Habeas  eoryn  <9=»99(3)— latsrMts  of  chHd 
prevail  Is  prooeedlsfs  for  osstody. 

A  parent  may  surrender  the  custody  of  his 
child  to  a  third  person,  and  on  habeas  corpus 
proceedings  by  the  parent  to  regain  the  cus- 
tody the  paramount  interest  of  the  child  be- 
comes the  domiuant  issue. 

3.  Habeas  corpus  €=385(1)— Third  parson 
defeat  habeas  osrpus  liy  father  te  reiaia 
oustsdy  of  ohild  1^  shewiag  It  Is  not  ts  the 

benefit  of  the  ehlld. 
Where  s  parent  who  surrendered  custody 
of  his  child  to  a  third  person  brought  habeas 
corpus  to  regain  the  custody,  the  third  person 
has  the  burden  of  establishing  facts  necessary 
to  overcome  the  legal  presomption  in  favor  of 
the  parent's  custody,  but  it  is  sufficient  if  the 
third  person  show  that  the  beet  interests  of 
the  chHd  demand  that  it  remain  In  his  or  her 
custody,  and  it  is  improper  to  grant  the  parent 
the  custody  of  the  child,  regaidleas  of  all  dee, 
unless  his  nnfituees  be  shown. 

4.  Habeas  corpus  ^99(6)— Wishes  of  child 
of  sufficient  age  to  Judfls  for  Itstif  should 
be  considered  In  habeas  conws  proceedings. 

In  determining  tbe  custody  of  a  child,  its 
wishes,  where  sufficiently  mature  to  judge  for 
itself,  should  be  consulted,  and  weighed  with 
the  other  testimony,  but  the  child's  duicn  is 
not  necessarily  a  controlling  factor. 

5.  Habeas  corpus  ®=::»99(t)— Father,  thousb 
suitable.  Is  act  entitled  to  oustody  of  cbnd 
at  all  events. 

Where  the  father  of  a  baby  on  his  wife's 
death  gave  her  into  the  custody  of  her  maternal 
grandmother,  who  cared  for  the  infant  untQ 


*9»For  other  casis  see  saaw  topic  and  KBT-NVHSBIR  la  all  Kv-MUmbered  Dliests  sad  lodaes 
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she  wu  14,  tbe  mere  fact  that  the  father,  who 
had  married  again  and  had  other  children,  was 
a  proper  person  to  have  the  custody  of  the 
infant,  does  not  entitle  him  to  its  custody,  re- 
Sardless  of  the  wishes  of  the  infant,  who  had 
became  estranged  from  her  father,  stepmotheTt 
and  half-sisters,  and  the  maternal  grandparent 
should  be  allowed  to  retain  coatody  where  for 
the  best  interesta  of  the  diild. 

Error  to  Court  of  CHtU  Aroealfl  of  Slxtb 
Soprane  Judicial  District. 

Habeas  corpus  proceedings  J.  T.  JaCk- 
8on  to  recover  frun  Sirs.  L.  A.  Dunn  the 
custody  of  his  mlnOT  child.  Judgment  for 
plaintiff  was  aflSrmed  by  the  Court  of  Civil 
Appeals  (212  S.  W.  959),  and  d^endant  brii^ 
error.  Judgments  of  Court  of  Civil  Appeals 
and  of  district  court  reversed,  and  cause  re- 
manded for  new  trial. 

R.  R.  Taylor,  of  Jefferson,  tor  plaintlft  In 
error. 

Scblnter  ft  Slnglettn.  of  Jefferson,  for  de- 
fendant tn  error. 

SPENCER,  J.  This  habeas  corpus  pro- 
ceeding was  instituted  by  J.  T.  Jaclison  to  re- 
gain the  custody  of  his  minor  child,  Annie 
Jackson,  from  the  custody  of  the  cUld's  ma- 
ternal grandmother.  The  father  was  award- 
ed custody  of  the  child,  and  from  this  order 
respondent  appealed  to  the  Court  of  ClvU 
Appeals,  which  court  affirm^  the  judgment 
of  the  trial  court.   212  S.  W.  959. 

Tb6  findings  of  fact  and  concluslwis  of  law 
by  the  trial  court  are  as  follows : 

"(1)  I  find  that  Annie  R.  Jackson  waa  bom 
in  February,  19QS,  in  Marion  county,  Ter.,  and 
while  ahe  was  an  infant  only  two  weeks  old 
her  mother  died,  and  her  grandmother,  Mrs. 
It.  A.  Dunn,  waa  present  at  the  death  of  Mrs. 
J.  T.  Jackson,  her  daughter,  and  that  the  ap- 
plicant herein,  J.  T.  Jackson,  consented  for 
Mrs.  A.  Dnnn  to  take  his  infant  daughter 
and  care  for  her,  and  consented  at  that  time 
not  to  retake  the  custody  of  the  dlild  from 
Its  grandmother. 

"(2)  Mrs.  Dunn  took  the  care  and  custody  of 
Annie  Jackson,  and  cared  for  her  tenderly  and 
well  from  that  time  to  this  date. 

"(3)  J.  T.  Jackson  remarried  after  his  first 
wife's  death,  and  to  this  marriage  were  born 
two  children,  both  girls.  The  older  la  past 
ten  years  of  age,  the  younger  Is  eight  years  of 
age. 

"(4)  A  great  deal  of  the  time  since  J.  T. 
Jackson's  second  marriage  he  has  lived  in  Mar- 
ion county,  but  for  the  last  several  years  hs 
has  lived  In  Louisiana, 

"(5)  X  find  that  Mrs.  L.  A.  Dnnn  Is  of  good 
moral  character  and  an  indulgent  grandmother, 
bnt  for  the  past  three  years  has  been  prac- 
tically an  Invalid,  hut  Is  now  somewhat  im- 
proved; that  she  and  her  husband  have  sepa- 
rated and  are  not  now  living  together,  but 
she  is  living  with  a  single  son  about  25  years 
of  age,  and  she  and  this  single  son  and  another 
son  who  is  working  in  the  oil  fields  of  Louisi- 
ana, and  a  daughter  who  is  married  are  very 
fond  and  almost  passionately  attached  to  Annie 
Jackson,  and  that  she  likewise  Is  very  fond 


of  them  and  does  not  want  to  leave  tiien. 

The  grandmother  does  not  oppose  Annie  going 
with  her  father  if  she  wishes  to  go. 

"(6)  I  find  that  J.  T.  Jackson  is  a  man  of 
honorable  deportment  and  integrity,  is  kind 
and  good  to  his  family,  bat  of  a  temperament 
that  is  not  enthusiastically  demonstrative  in 
his  affections;  that  he  loves  his  daughter  mnd 
is  able  and  is  always  a  proper  person  to  have 
the  care  and  custody  of  his  own  children;  that 
he  is  now  earning  $140  per  month  and  is 
working  in  Marion  conn^,  but  has  only  re- 
cently moved  to  Marion  county  from  Louisi- 
ana, and  his  second  wife  and  two  daughters 
have  not  yet  returned  to  Marion  county,  but 
win  do  so  at  once;  that  he  is  diligent  in- 
dustrious, and  able  to  educate  Bn4  care  for  and 
educate  his  daughter  and  desires  her  care  and 
custody. 

"(7)  I  find  that  the  stepmother  of  Annie 
Jackson  long  desired  that  she  he  brought  to 
her  father's  home  and  raised  with  her  half- 
sisters,  and  the  only  reason  that  it  has  not 
been  heretofore  done  is  that  Annie'a  father 
regretted  very  much  to  deprive  the  grand- 
parents of  the  cliild  for  whom  they  had  formed 
such  strong  attachment. 

"(8)  I  find  that  in  recent  years  there  has 
become  an  estrangement  from  some  caase  of 
the  child  against  her  father,  stepmother,  and 
half-sisters,  and  that  she  now  bears  no  more 
aSTection  for  them  than  if  they  were  rank  stran- 
gers about  whom  she  knew  nothing,  and  I  am 
unable  to  determine  what  the  cause  la, 

"(9)  I  find  that  J.  T.  Jackson  has  not  con- 
tributed a  great  desl  to  the  support  and  m^n- 
tenance  of  bis  daughter  Annie,  and  that  her 
support  and  maintenance  has  been  furnished 
by  her  grandparents  and  two  nncles  and  an 
aunt.  I  find  that  aeveral  years  ego,  when 
Annie  was  small,  her  stepmother  pnrchased 
goods  and  made  up  some  dothing  or  wearing 
apparel  tor  Annie  and  sent  them  to  her,  and 
that  Annie's  aunt  and  grandmother  returned 
the  dothing  with  no  explanaUon  whatever,  bat 
that  they  now  say  they  were  returned  because 
they  were  too  smkll  and  cheap  and  poorly  made; 
and  I  am  led  to  believe  there  Is  a  vetr  dedded 
dislike  on  the  part  of  the  grandmother,  undea, 
and  aunt-  of  Annie  towards  Annie's  stepmoth- 
er, without  any  apparent  «ause  that  I  am  aUs 
to  find. 

*'Condas!ons  of  Imm. 

"(1)  I  conclude  that  the  parents  are  the 
natural  guardians  of  their  minor  children  and 
entitled  to  their  cnstody  as  against  the  woiid, 
except  In  instances  where  the  parents  are  <rf 
such  character  that  the  aasodation  of  the 
child  with  the  parent  would  he  injurions  to  ei- 
ther the  physical,  moral  or  educational  welfare 
of  the  child,  and  the  burden  is  on  those  seek- 
ing to  defeat  the  parental  custody  to  esub- 
lish  such  unfitness  by  dear  and  satisfactory 
proof. 

"(2)  I  conclude  that  the  agreement  of  J.  T. 
Jackson  with  the  grandmother  of  Annia  to 
never  retake  the  custody  of  Annie  from  ber 
grandmother  cannot  in  any  way  alter,  diange, 

or  affect  the  right  of  J.  T.  Jackson  to  the 
custody  of  bis  daughter,  nor  his  parental  nod 
legal  obligations  to  care  for,  educate  and  main- 
tain her. 

"(3)  I  conclude  that  the  welfare  of  Annie, 
according  to  the  law,  should  bs  the  s(de  crite- 


Digitized  by 


Google 


Tcr.)  WSN  T. 

(ui 

rioB  In  deterralnluK  her  eostody,  and  uslesi 
It  ia  satisfiictorily  ibown  to  me  tliat  tin  parent 
la  an  improper  penw  to  baTe  the  cQstodj  of 
Ua  cbiM,  I  fiondude  that  the  velfare  of  tha 
child  will  be  better  lerved  by  befnc  in  the 
nistody  of  the  parent  than  in  the  custody  of 
any  one  elae;  therefore,  on  the  foregoing  find- 
insa  of  fact,  I  awarded  the  enatody  (tf  Annie 
Xaeftson  to  her  father," 

The  flndlnga  of  fact  reveal  that  the  minor 
is  offered  two  homes  equal  In  bo  far  aa  ma- 
terial comforts  are  concerned;  one  by  the  fa- 
ther and  thft  other  by  the  maternal  grand- 
mother. This  condition,  nnfertunate  In  the 
tense  that  the  designation  of  one  of  the  two 
robs  the  other  of  the  glrl^  affections  and  con- 
Btant  assodatltm  which  both  cheriah.  Is  dne 
to  the  Coct  that  the  &ther,  becanse  of  the 
mother's  death,  placed  ber,  when  but  two 
weeks  of  age,  in  the  care  and  custody  of  the 
grandmother,  consenting  not  to  reteto  tka 
child  from  her  custody. 

[1,  2]  The  parent  is  the  gnardlan  by  na- 
ture of  his  children  and  his  ri^t  to  their 
CQstody  la  paramoTmt,  bnt  this  right  may  be 
forfeited  by  misconduct  or  lost  through  mis- 
fortune; but  where  he  baa  surrendered  this 
custody  to  a  third  person,  who  p^<mns  the 
duties  incnmbrat  upon  him  as  the  natural 
guardian,  a  new  condition  Is  created  vhlch 
Inures  to  the  benefit  of  the  child.  The  law 
does  not  prohibit  such  a  transfer  by  the  par- 
mt,  but,  on  the  contrary,  allows  the  child  to 
reap  the  benefit  therefrom,  and  upon  a  ha- 
beas corpus  proceeding  by  the  parent  to  re- 
gain custody  of  the  child  the  paramount  In- 
terest of  the  child  becomes  the  dominant  Is- 
ne.  L^te  v.  Legate,  87  Tex.  248,  28  8.  W. 
281. 

In  the  case  of  the  State  t.  Deaton,  83  Ttt. 
243,  S4  S.  W.  901,  Judge  Brown,  speaking  for 
the  Supreme  CJourt  upon  this  question,  quotes 
with  approval  from  Weir  v.  Morley,  99  Mo. 
484.  12  a  W.  798,  6  L.  R.  A.  672,  as  foUows : 

'^at  is  for  the  best  interest  of  tha  Infant 
!■  the  question  upon  which  all  cases  tarn  at 
last,  whatever  mar  be  said  in  the  opinion 
about  contracts;  and  the  answer  returned  is 
that  the  custody  of  the  diild  is  by  law  with 
the  father,  unless  it  appears  by  satiafactory 
evidence  that  the  best  interest  of  the  eUld  de- 
nanda  that  be  ahonld  be  deprived  of  tiiat  cua- 
tody,  and  npMi  him  who  so  avers  devolves  the 
bniden  of  proof;  the  preanmptlons  are  against 
it" 

[I]  Under  this  Just  rule,  the  bnrdim  of 
proof  rested  with  the  respondent  to  establish 
f^cbi  necessary  to  overcome  the  legal  pre- 
nimption  in  favor  of  the  parent's  custody.  It 
does  not  require,  however,  that  respondent 
tm>ve  the  parent  dlsquiillfled  by  misconduct 
or  misfortune;  but  the  burden  resting  upon 
tspondent  Is  met  by  establishing  that  the 
best  Interests  of  the  child  d«nand  that  she 
main  in  the  custody  of  respondent 

Ibc  trial  court,  as  shown  by  Its  condustoD 
fl(  law,  prooeeded  npoa  flw  tbaoir  tbst  th* 
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parent  Is  entitfed  to  the  custody  of  the  child 
unleas  respondent  establish  by  clear  and  sat- 
tslbctory  evidence  that  the  parent  Is  an  Im- 
proper person  to  educate  and  rear  her.  This 
places  a  greater  burden  upm  respondent  than 
the  law  demanded.  No  such  burden  rested 
primarily  with  respondent.  Of  course,  if  re- 
spondent had  established  that  the  parent  was 
an  Improper  pertMm  and  nespondent  a  pn^r 
person,  able  and  willing  to  care  for  the  child, 
she  would  have  beea  entitled  to  retain  custo- 
dy of  her.  The  parent's  fitness,  however,  was 
not  an  Insormonntable  obstade  to  the  reten- 
tion of  the  cqstody  by  responduit,  because 
the  parent's  rlgbt  must  yitid  what  the  best 
Interests  of  the  minor  demand  It 

[4,  f  ]  The  errOT  of  the  court  Is  made  madl- 
fest  In  the  third  oonduslon  of  law.  The 
court  recegnisee  ttiat  the  wdftre  of  the  dilld 
is  the  sole  crlterlcm  In  detttmlnlng  her  cus- 
tody, but  because  It  was  not  shown  that  the 
parent  was  an  Improper  person,  Indulged  the 
presumption,  In  disre^rd  of  the  evidence  as 
to  the  best  Interests  of  the  child,  that  her 
best  Interest  would  be  best  served  by  being  In 
the  custody  of  the  par«it.  The  effect  of  this 
holding  was  to  utterly  Ignore,  as  Immaterial 
to  a  deddon  of  the  cause,  the  expressed 
wishes  of  the  child,  who  was  nearly  14  years 
of  age  at  the  time  she  testified,  to  remain 
with  her  grandmother,  the  strong  attach- 
ment she  had  formed  for  her  grandmother 
In  response  to  the  affection  bestowed  upon 
and  care  taken  of  her  by  the  grandmother 
and  the  severing  of  ties  formed  during  the 
most  Impressionable  period  of  her  life,  by 
taking  her  from  the  only  home  she  had  ever 
known  and  placing  her  in  a  home  whose  In- 
mates she  had  no  more  affection  fOr  than 
If  they  wera  rank  strangers. 

These  things  were  matters  at  vital  Import- 
ance In  determining  the  important  question 
of  fact  as  to  whose  custody  would  be  most 
beneficial  to  the  child's  Interest ;  and  the  evi- 
dent failure  to  consider  them,  coupled  with 
the  court's  requirement  that  respondent 
prove  the  relator  an  improiier  person  to  edu- 
cate and  rear  the  child,  necessitate^  we  think, 
a  reversal  of  the  caose. 

Hie  wishes  of  a  child  whose  custody  is  In 
controversy  may,  if  It  be  of  a  suffldently  ma- 
ture age  to  judge  for  Itself,  be  consulted  and 
weighed  with  other  testimony  In  determining 
the  issue;  but  its  choice  is  not  necessarily  a 
controlling  factor.  Ellis  v.  Jesup  et  al.,  74 
Ky.  (11  Bush)  403;  I^evUle  v.  Reed.  134  Ala. 
317,  32  South.  609,  92  Am.  St  Rep.  35: 
Workman  v.  Watts,  74  S.  C.  MQ,  54  S.  vE. 
776;  State  v.  Richardson,  40  N.  EL  272;  Hurd 
on  Habeas  Corpus  (2d  Ed.)  531. 

We  recommend  therefore  that  the  Judg- 
ments of  the  Court  of  Civil  Appeals  and  of 
the  district  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

PHILLIPS,  G.  J.  The  judgment  recom- 
fluodsd  IB  tb*  npevt  of  the  OomlMlon  of 
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Appeals  Is  stfc^ted,  and  wUl  be  entefSd  w 
the  judgtnmt  of  tbe  Supreme  Court 

approTe  tbe  holding  of  tbe  CommlsBlon 
of  Appeals  oa  the  a>^l<n  discussed  In  Its 
opinion.  ' 


GAN  ANTONrO  A  A.  P.  RY.  CO.  V.  BEHNE 

et  ux.   (No.  163-3159.) 

(CommlBslon  of  Appeals  of  Texai,  Section  B. 

June  1,  1921.) 

1.  NeBllo«noe  ^56(3)— Law  of  praxlMate 
cause  applicable  to  vIolatlsM  of  statstory 

and  common-law  dsty. 
It  la  not  the  rule  that  Tiolation  cf  a  stata< 
tory  dnfcr  impoeee  liability  for  any  injury  trace- 
able to  tbe  wronsfol  act,  racar^ss  of  wheth- 
er It  might  have  been  foreseen  or  sntldpated; 
but  tbe  rule  is  that  where  the  act  or  omlsBioa 
is  wrougfol  or  neslicent,  whether  as  a  result 
of  failure  to  observe  a  ststutory  or  common- 
law  duty,  liability,  in  either  esse,  is  limited  to 
proximately  caused  injuries,  and  the  rules  for 
determining  proximate  cause  are  the  same  in 
either  case. 

2.  Negllgenoe  ^:»59— Foreseeableness  of  Is- 
Jury  as  "natural  and  probable  resnit"  element 
of  proximate  cause. 

roreeeeableneBS  or  anticipation  of  injury 
is-  a  necessary  elemmt  proximate  cause; 
and  while  actual  anticipation  is  not  the  test, 
nor  is  It  material  whether  tbe  partknlar  faijury 
misht  have  been  foreseen,  it  Is  requisite  that 
the  injury  be  of  such  a  general  character  as 
might  reasonably  have  been  anticipated  and 
that  the  injured  party  should  be  so  situated 
with  relation  to  the  wrongful  act  that  injury 
to  bim  or  to  one  similarly  situated  might  rea- 
sonably have  been  foreseen;  the  phrase  "nat- 
ural and  probaUe  reeult"  meaning  what  should 
reasonably  be  anticipated  In  the  light  of  com- 
mon experience  applied  to  the  surrounding 
circumstances. 

3.  Railroads  «»l  13(10)— Isssfflofsst  draJnage 
held  sot  proximate  cauo  of  drowsing  Is 

flood. 

Failura  of  s  railroad  to  bare  suflldent 
opening  for  flood  water  In  bridging  a  creek  as 
required  In  Bev.  St.  art.  6196,  whereby  in  a 
not  unprecedented  flood  Its  Iwidge  wss  washed 
away,  held  not  tbe  proximate  cause  of  tbo 
death  of  one  who  was  drowned  when  thrown 
from  a  tree  downstream  in  which  he  had  taken 
refuge  from  the  flood,  when  the  tree  was 
struck  by  the  bridge  washed  against  it  by  the 
flood  waters. 

Error  to  Court  of  Civil  Ai>peals  of  Third 
Supreme  Judicial  District. 

Action  by  Albert  Behne  and  wife  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Cotnpauy.  Judgment  for  plalntUCs  was  af- 
flrmed  by  tbe  Court  of  Civil  Appeals  (198  S. 
W.  6S0),  and  defendant  brings  error.  Judge- 
ments of  the  district  court  and  Court  ct  Civil 
Appeals  reversed  and  rendered. 


^»VoretlMr 


Henderson.  Eldd  &  Henderson,  ot  Gamo- 
on  ^orl4  XMl,  Hmuten  ft  Grovw,  of  San 
Antonio,  of  counsel),  for  plalntifC  in  error. 

n.  S.  Hearrell  and  B.  PooA,  boSi  at  Oan- 
eron,  tor  defendants  1b  emr. 

McCLENBON,  P.  J.  Ttds  action  wss 
brought  by  Albert  Bebne  and  wife  as  plain- 
tiffs, against  the  San  Antonio  ft  Aranssa 
Pass  Railway  Company,  as  defendant,  to  -  re- 
cover for  tbe  death  of  their  son  Ed  Behne, 
who  was  drowned  by  being  thrown  from  a 
tree  in  whldb  he  had  taken  refuge  from  the 
flood  waters  of  Elm  cseek;  the  tree  having 
been  struck  and  felled  by  a  bridge  <tf  de- 
fendant company,  which  had  been  washed  by 
the  flood  waters  against  tbe  tree. 

The  cause  was  tried  before  a  Jury  upon 
apedal  Issues,  and  upon  the  answers  by  tbo 
Jury  of  all  Issues  favorably  to  plaintiffs. 
Judgment  was  rendered  for  tbe  latter.  This 
Judgment  was  affirmed  by  the  Court  of  Civil 
Appeals.   198  8.  W.  680. 

Liability  Is  predicated  upon  the  fallnre  of 
the  railway  company  In  constructing  its  road- 
bed and  tracks  to  provide  the  necessary 
drainage  In  accordance  with  the  natural  lay 
of  the  land,  as  required  by  statute  (B.  S. 
art  6495). 

The  controlling  question  is  wheUier  the 
ftillure  of  the  railroad  company  In  this  par^ 
ticular  was  the  proximate  cause  of  the  deaHi 
of  plaintiff's  son.  Tbe  Court  of  Civil  Ap- 
peals, in  an  elaborate  opinion,  has  given  a 
very  full  and  accurate  statement  of  the  plead- 
ings and  evidence.  In  the  condusicm  we 
have  readied,  which  Is  that  the  complained 
of  wrongful  acts  of  defendant  were  not.  In 
contemplation  of  the  law,  the  proximate 
cause  of  the  drowning  of  the  plalntlS^'  son ; 
the  following  statement  of  the  facts,  which 
are  in  the  main  undisputed,  will  suffice  to  a 
clear  understanding  of  that  Issue: 

Elm  creek  at  the  point  of  Intersection  with 
defendant's  railway  flows  in  an  easterly  di- 
rection— the  railway  at  that  place  running 
approximately  north  and  south.  The  valley 
of  Elm  creek  Is  about  4,000  feet  in  width. 
Across  this  valley  the  railway  beginning  at 
the  south  was  constructed  up<m  a  solid  earth 
dump  some  6  or  7  feet  high,  extending  tnm 
the  hi^water  mark  on  the  south  to  a  dis- 
tance of  about  2,1S2  feet  Oa  the  north  side 
of  the  valley  was  a  similar  dump  or  embank- 
ment, extending  about  846  feet  Between 
these  dumps  was  the  bridge  proper  across  the 
channel  of  tbe  creek,  1S4  feet  in  length,  and 
trestle  work  connecting  with  the  bridge,  and 
to  the  north  of  it,  extending^  some  832  feet 
to  south  end  of  the  north  dump,  leaving  an 
c^n  space,  represented  by  the  length  of  the 
bridge  and  trestle  work,  of  approximately 
982  feet,  or  about  one-fourth  of  the  width 
of  the  valley.  Tbe  bridge  proper  was  a  few 
feet  higher  ttuu  the  dump.  Just  b^ow  and 
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to  tb»  east  of  13w  raflwaj  was  as  ogea  tract 
of  sparsely  wooded  land,  ow'taliibiff  some  atx 
or  seven  acres  throngli  which  the  creek  me- 
andered, and  through  tiiia  tmct  extended  a 
public  road,  the  regolftr  thorongta&re  from 
Cameron  to  Ben  Amold.  ^Clie  railway  had 
been  constructed  fiv  quite  a  numbw  of  years, 
during  whldi  time  there  had  been  a  number 
of  floods  as  hlgb  as  that  in  question,  the 
waters  ct  which  had  run  over  the  dumps 
on  either  side  of  the  bridge,  and  on  several 
occasions  these  dumps  bad  been  washed 
away:  but  the  bridge  and  trade  had  always 
remained  intact 

On  the  occaslm  in  question,  Bd  Bebne.  with 
two  of  his  brothers  and  an  uncl^  bad  driven 
ftom  ttaeir  borne  some  miles  distant  to  tba 
open  tract  of  land  below  the  railway,  un- 
bltdied  their  team  In  the  creek  bottom,  and 
were  fishing.  They  expected  to  camp  there 
that  night  About  7  o*clo(dc  In  the  evadng 
a  heavy  rain  came  up  and  the  creek  began  to 
rise  raiddly.  In  a  few  minutes  they  began 
preparatlOD  to  leave  by  hitching  np  their 
team,  but  before  tli^  could  get  out  of  the 
creek  bottom,  the  water  bad  risen  so  rapidly 
that  they  wen  comp^ed  to  tato  refiige  in 
the  trees.  Thej  had  been  in  the  trees  some  80 
minutes  whui  the  railroad  bridge  and  a  part 
of  the  trade  was  washed  away  and  stradE 
the  treee  In  wbldi  th^  had  taken  refuge. 
Two  of  ttie  Behne  boys  and  their  uncle  wwe 
drowned.  The  third  Behne  boy,  Manuel,  suo- 
ceeded  in  reaching  another  tree,  from  which 
he  waa  rescued  the  following  day.  The  evi- 
dence, though  conflicting,  was  sufficient  we 
think,  to  warrant  the  jury  finding  that  the 


or  In  the  rajddity  with  which  the  water  rose. 
It  waa  dear,  however,  from  the  evidence 
that  In  the  tepidity  with  which  the  water 
rose  and  the  force  with  whldi  It  struck  the 
railway  cndwnkment,  trestle^  and  bridge^  it 
was,  at  all  events,  quite  nnturaal.  Thwe  was 
a  great  deal  of  testimony  upon  this  point 
but  It  la  not  necessary  to  nottee  it  In  detalL 
The  evidence  dwwed  l^t  the  open  tract  up- 
on iilildi  the  B^ebt^  and  Outr  undo  were 
fishing  was  frequently  used  by  campers  and 
camping  parties,  and  was  often  resorted  to 
during  the  flshlng  seasm  by  fishermen,  and 
Uiat  the  public  road  running  through  It  was 
firequently  used.  It  was  also  In  evidence 
that  ESm  creek  was  subject  to  sudden  rises 
and  that  during  seasons  of  flood  neither  hu- 
man beings  nor  animals  made  use  of  the 
flooded  area  of  the  open  tract  of  land,  or 
of  the  roadway. 

[1]  The  holding  of  the  Court  of  Civil  Ap- 
peals Is  to  the  effect  that  the  statute,  non- 
compliance with  which  is  the  basis  of  the 
suit  was  enacted  for  the  protection  of  per^ 
BODS,  as  well  as  property,  and  that  its  viola- 
tion CDttstitated  a  wrongful  act  as  a  matter 
of  law  and  Imposed  llablll^  for  any  injury 
which  could  be  traced  to  such  unlawful  act 
regudleM  at  whether  tbB  Injury  were  osw  of 


a  kind  or  nature  whidi  mi|^t  have  beea 
foreseen  or  anticipated.  As  we  construe  the 
opinion  of  the  Court  of  Civil  Appeals,  a  dis- 
tinction Is  drawn  between  an  act  which  is 
wrongful  or  negilgait  per  se,  as  in  vlolatlim 
of  statute,  and  one  whidi  resnlta  from  a  fail- 
ure to  exercise  ordinary  care,  in  so  far  as 
tlie  doctrine  of  antldpatton  of  injury,  as 
aptdied  to  proximate  cause,  la  concerned. 

The  condualott  thns  reached  Is  not  In  ao- 
cord  with  the  holdtnga  of  our  Supreme  Court 
We  do  not  find  that  any  distinction  la  drawn 
as  regards  the  rule  that  liability  for  a  wrong- 
tUI  act  is  limited  to  sudi  Injuries  as  are 
proximatdy  caused  by  sndi  wnngful  act 
whether  the  act  be  wrongful  per  se,  as  for 
Oke  Allan  to  comply  with  a  atatutory  duty, 
m  wruiigful  at  emnmon  law,  as  being  a  fail- 
ure to  exercise  ordinary  care,  nie  difference 
between  the  two  elaases  of  wxoBgfni  acts 
rests  sddy  in  the  method  of  determining 
whether  th^  be  wpmgflil.  When  it  is  shown 
that  a  statute  has  been  violated,  wrongful- 
ness or  negUgenoe  follows  per  se,  as  a  matter 
of  law ;  wbeieaa,  If  the  derellctiaii  complain-, 
ed  of  depend^  tor  Its  wrongful  character 
upon  the  prindifles  of  the  cranmon  law,  it 
Is  usually  a  questi«m  of  fact  wlietber  there 
has  been  a  failure  to  exerdse  ordinary  care. 

When  it  has  been  once  determiiwd  that 
the  act  or  omission  complained  of  is  wrong- 
ful or  negligent  whether  as  a  result  of  fail- 
ore  to  observe  a  atatntoiy  or  common-law 
duty,  UaMllty,  in  dther  case^  la  limited  to 
proximately  eaased  taijurles.  And  the  rules 
for  determhiing  proximate  cause  are  the  same 
In  either  eas&   Railway  t.  Baity.  OS  Tex. 


flood  was  not  unprece4ented,  dther  In  hd^tj  .200,  83  8.  W.  5:  Burnett  t.  Fort  Worth  Co., 


102  T^  81,  112  &  W.  Itm,  19  U  a  A.  (N. 
S.)  BM;  Railway  t.  Wilkes  frex.  Olv.  App^) 
1S»  8.  W.  128;  BaUway  t.  DObMns  (Tex. 
CIr.  App.)  40  8b  W.  861;  Waterman  Lumber 
Go.  T.  Beatty,  110  Tex.  2SPr,  818  8.  W.  868. 
Quoting  from  the  Burnett  Case,  above: 

"It  is  almost  nnlversally  held  that  the  viola- 
tion of  a  statutory  duty  is  negligence  per  se. 
Bnt  as  we  understand  It  this  is  th«  difference 
between  segl^ence  at  common  law,  usoally  a 
qaeatioB  of  &et  and  the  violation  «t  a  stat- 
utory dnty— *ady  this  and  nothing  aiora.' 
When  a  plaintifl  sues  for  the  neglect  of  the 
provisions  of  a  statute,  or  of  the  ordinance  of 
B  city,  and  proves  sndi  Tiolation  and  that  he 
has  been  injured  as  the  approximate  cause 
thereof,  he  has  established  the  first  postulate 
of  his  case,  that  Is  the  negligence  of  the  de- 
fendant" 

Tfhe  exact  pdnt  1b  decided  in  the  Water- 
man Lbr.  Co.  Case,  above,  in  the  following 
language  by  Associate  Justice  Greenwood: 

'There  is  no  doubt  that  It  is  essential  to  the 
maintenance  of  an  action  for  damages  for  a 
personal  Injury,  founded  on  the  violation  of  a 
statute,  to  establish  not  only  a  riolation  of  tbe 
statute  but  that  the  Tiolation  was  the  proxi- 
mate cause  of  tbe  injury.  Though  tbe  viola- 
tion €i  the  atatnte  wmU  be  negUgaics  per  ee. 
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the  action  wonld  fall  wiUiont  a  ahowing  of 
proper  cauBal  connection  between  the  negli- 
gence and  the  injury.  Shearman  &  Bedfield, 
Law  of  Negligence  (Street's  Ed.)  |  27;  RaU- 
way  T.  Bigham,  90  Tex.  225,  38  S.  W.  1«2; 
Railway  t.  Campbell,  241  U.  S.  610,  00  I*  Bd. 
112S:  acirUDg  T.  Bettia  Ufg.  Oo..  160  S.  W. 
»16;  Elk  Cotton  MiUa  t.  Grtnt,  140  Go.  727, 
48  U  B.  A.  (N.  S.)  668,  7&  S.  IL  836.  It 
followa  that  there  waa  the  aama  neeesaity  for 
a  proper  application  of  the  thoroughly  settled 
law  of  proximate  cauae  in  thia  case  as  In  the 
ordinary  negligence  case  InrolTing  no  Tiola- 
tion  of  a  statute." 

[2]  The  doctrine  that  fbreBeeaUeneas  or 
antlcipatl<a  of  Injury  la  a  necessai;  elonent 
to  proximate  cause  la  now  bo  wcdl  estabUabed 
In  tbia  state  that  It  Is  bardly  neoaasary  to 
do  mote  tban  state  the  rule.  The  leading 
cases  which  announce  this  doctrine  are  Scale 
T.  By.,  66  Tex.  274,  67  Am.  Bctp.  602;  and  By. 
T.  Bigham.  90  Tex.  223,  88  S.  W.  162.  In 
the  Seale  Case  the  rule  Is  ^stated  In  this  Ian* 
guage: 

"When  a  defendant  haa  violated  a  doty  im- 
poaed  upon  him  1^  cmumon  law,  he  should 
be  held  liable  to  every  person  injured,  whose 
injury  is  the  natural  and  probable  consequence 
of  the  misconduct;  and  that  the  liability  ex- 
tends to  such  injuricB  as  might  reasonably  have 
been  anticipated,  under  ordinary  circumstances, 
aa  the  natural  and  probable  result  of  tike 
wrangful  act." 

This  rule  is  <flear  and  deflnlto.  and  diould, 
va  thbik,  produce  little.  If  any,  oonfudon. 
provided  the  language  used  be  i^ven  Its  rea- 
sonable InterpretatitHL  Some  contromay 
has  arisen  la  other  jurladlcttona  and  among 
text-writers  upon  the  questton  whether  antiO' 
ipatlon  ot  injury  diould  be  limited  in  ap- 
pUcatlon  to  determining  the  Question  of  neg- 
ligence vel  nm ;  one  view  being  Uiat  in  de- 
twmlning  whether  the  act  complained  of  la 
negUgBDt— that  la  acOonaldy  iK>~antl<dpa- 
tlon  ot  probable  cooaequeimea  la  controlling ; 
but  that  whenever  it  is  determined  that  the 
wrongdoer  should,  reastmably  have  antld- 
pated  that  the  act  night  be  injurious  to  some 
one,  negligence  is  estabUahed  and  liability 
extends  to  every  Injury  which  natorally  flows 
therefrom,  regardless  of  whethw  reasonable 
foreslgbt  might  anticipate  it  It  may  well  be 
that  dlffermce  between  these  two  views  la 
more  apparent  than  real,  and  that  the  con- 
flict arises  more  from  a  confusion  of  terms 
or  the  Inflrmitlea  of  language  than  from  a 
Bubstantinl  divergence  of  views.  It  is  clear 
to  our  mind  that  in  the  definition  of  "prox- 
imate cause"  above  quoted,  the  two  portions 
of  the  definition  are  used  synonymously  as 
expressing  the  same  thought.  To  say  that 
an  Injury  is  the  "natural  end  probable  conse- 
quence" ot  a  given  act  is  but  saying  In  other 
words  that  It  Is  such  an  injury  as  might 
"reasonably  have  been  anticipated,  under  or- 
dinary drcumstences,  as  the  natural  and 
probable  result  of  that  act"  One  ani  Juris 
la  l^ially  charged  with  the  taty  <tf  antlcip 


patlng  all  omseQuesices  of  his  conduct  whldi 
under  ordinary  drcumstances  flow  ther^!rom 
as  the  natural  and  probable  result  To  meet 
the  requirements  of  tJils  rule,  actual  antici- 
patlon  Is  not  the  test;  nor  Is  it  material 
whether  the  particular  Injury  might  have 
been  foreseen.  But  It  Is  requisite  that  the 
Injury  be  of  such  a  general  character  as 
might  reasonably  have  been  antldpated; 
and  that  the  injured  part?  should  be  so  sit- 
uated with  relation  to  the  wrongful  act  that 
injury  to  him  or  to  one  similarly  situated 
might  reasonably  hare  been  foreseen. 

The  basis  for  this  rule  Is  in  the  Bl^iazn 
Case  given  to  be  that  one  ought  not  to  be 
held  responsible  for  those  consequeueea  of 
his  acts  which,  In  the  light  of  common  «xpe- 
rience,  and  having  a  due  regard  for  the  rl^^ts 
of  others,  he  could  not  be  expected,  reaacm- 
ably  to  have  anticipated.  "It  would  aeeni 
that  there  Is  neither  a  legal  m»  a  moral 
obligation  to  guard  against  that  which  can- 
not be  foreseen,  and  under  such  circum- 
stances the  duty  of  foresight  diould  not  be 
arbitrarily  imputed." 

The  chief  difficulty  arises,  not  In  deter- 
mining what  the  ri^Ie  is,  but  In  applying  it 
to  each  particular  case  when  it  arises — a 
difficulty  frequently  adverted  to  by  the  courts. 

"The  difficulty  is  to  apply  them  [Uie  rules 
under  discussion]  to  a  given  state  of  focta, 
and  we  recognise  fully  that  their  airpUcation 

to  one  state  of  facts  can  rarely  be  a  precedent 
for  any  other  case,  because  it  is  hardly  possible 
for  two  cases  to  be  identical.  Whether  a  cer- 
tain result  could  be  anticipated  from  a  given 
act  or  omission  Is  usnally  a  qnestjon  of  fact 
and  becomes  a  question  of  law  only  when  bnt 
OM  reasondde  conclusion  can  be  drawn  from 
the  faeCa."  By.     MeDonald,  aOB  &  W.  (02. 

It  would,  for  the  reason  last  amwimeed, 
not  be  profitable  to  review  the  many  cases 
In  which  the  doctrine  of  anticlpttion  of  in- 
jury has  be^  applied  In  this  state.  Frwn 
tliem,  however,  it  will  be  seen  ttat  oar  Sa- 
preme  Court  haa  uniformly  applied  what 
might  be  termed  a  practical,  cwnmim  amse 
test,  the  test  of  comancn  experieace.  The 
eqwesstoa  "natural  and  probable  resUltf*  has 
bem  used  and  interpreted  to  mean  vriiat 
should  reasonably  be  anticipated  In  the  U^t 
of  common  experience  applied  to  tlw  snr^ 
ronndhig  drcumstances.  "Kince  every  event 
Is  the  result  of  a  natural  law,  we  aiv'ehend 
the  meaning  Is  that  the  injury  should  be 
such  as  may  probably  happen  aa  a  conse- 
quence of  the  negligence,  under  the  ordinary 
operatim  of  natural  laws."  Bii^iam  GUe, 
abov& 

In  the  Seale  Case,  liability  waa  denied  for 
injuries  to  a  person  who  waa  burned  In  tcr- 
Ing  to  extinguish  a  Are  caused  by  negligence 
of  the  defendant   It  was  said: 

'"That  one  ezerdslng  doe  care,  and  Incnrrteg 
no  risks,  in  extinguishing  a  fire,  abould  have 
the  fiames  communicated  to  her  clothea,  and 
I  thereby  lose  her  life,  is  aometbing  sa  impiob- 
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aUft  tliat  Uw  antfdpatfon  of  it  •hoald  not  be 
cbars«d  to  anj  <m*  under  snch  drcumstaDcea. 
Such  a  tfaing  might  haiveOt  but  it  woald  be 
only  from  some  casualty  vbicti  could  not  pos- 
aibl;  be  foreseen;  and,  in  such  cases,  as  we 
bave  teen,  the  original  neglig:ence  cannot  be 
regarded  as  the  proximate  cause  of  the  iniary." 


In  the  Blgham  Case,  Qie  negligence  of  a 
rallwaj'  company  In  having  a  defectlTe  fas- 
tening  upon  a  gate  to  Its  stot^  pens  was  held 
not  to  bo  die  proximate  cause  of  Injuries 
to  the  owner  of  cattle  in  the  pen  who  was 
injured  by  being  run  over  by  the  cattle  in 
tb^r  frightened  escape  through  tba  gate, 
while  he  was  in  the  act  ot  aecnrlng  the  gate 
with  a  rope.  Liability  f6r  Injury  to  the  cat- 
tle thus  escaping  was,  however,  held  to  exist. 

In  the  recently  decided  case  of  Ry.  v.  Ben- 
nett. 110  Tex.  270,  219  S.  W.  IBS,  the  faUow- 
ing  clear  and  condae  application  of  the  rule 
Is  glTcn     ObleC  Justice  FhlUips: 

"Under  the  aothorlty  of  Seale  v.  RaHway  Co., 
66  Tex.  274.  S7  Am.  Rep.  602,  and  Railway  Go. 
V.  Bigham,  90  Tex.  223,  38  3.  W.  162,  the  neg- 
ligence of  the  defendant's  employes  in  the 
origin  of  the  fire  cannot  be  justly  regarded  as 
the  proximate  cause  of  the  injury  to  Bennett. 
The  test  of  this  question  is,  ought  the  defend- 
ant and  its  agents  to  have  reaaonably  fore- 
seen that  as  tiie  consequence  of  the  negligence 
which  caused  the  exploaioa  in  the  tank  car,  the 
injury  to  Bennett,  or  like  injury  to  some  other 
employ^  in  hfa  ritoation,  would  probably  re-  . 
suit?  In  the  langusge  of  Judge  Oaines'  opin-fr 
ion  In  the  Bigham  Case,  nothing  short  of  pro- 
phetic ken  could  have  anticipated  the  happen- 
ing of  the  combinatioD  of  events  which  re- 
sulted In  Bennett's  becoming  overheated.  Mo 
one  standing  at  the  atage  of  the  entire  happen- 
ing which  had  to  do  with  tfae  gas  explosion  in 
the  tank  car  conid  have  regarded  ft  as  other 
than  a  bare  poaslUHty,  at  best,  that  at  a  later 
period  of  a  fire  thus  produced  in  an  open  In- 
closure,  an  employ^  of  the  company,  in  at- 
tempting to  extinguish  it.  wouTd  get  so  close 
to  the  ftw  or  stay  In  such  a  situation  so  long 
as  to  be  injured      tte  heat  ot  tite  flre." 


result  of  the  of)eratlon  of  natural  laws.  But 
the  extreme  improbability  of  the  resultant 
death  of  EtolntlfTs  son  rests  in  the  fact  that 
it  could  only  happm  at  a  time  of  heavy  Bbod, 
unusual  in  its  suddenness  and  under  such 
circumstances  that  no  one  could  be  presum- 
ed to  be^  except  by  the  barest  stretch  of  the 
imagination,  in  the  path  of  the  destroying 
agency — the  washed  away  bridge.  The  caus- 
al connection  between  the  negligence  wb\(3i 
put  In  motion  that  agency,  and  the  Injury,  is 
not  controlled  by  the  fact  that  the  agency 
acted  directly  upon  the  injured  party.  That 
causal  connection  was  broken  in  contempla- 
tlcHi  of  law  by  the  intervention  of 'disconnected 
and  Independent  agencies,  brought  Into  being 
a  chain  fif  circumstances  so  impn^able 
as  to  render  them  in  law  unforeseeable.  The 
breaking  away  of  the  bridge  was  indeed  a 
cause,  and  an  immediate  cause,  of  Qie  in- 
jury. Without  it,  the  Injury  would  in  all 
probability  not  have  happeoed.  But  the  re- 
lation between  the  wrongful  act  complained 
of  and  the  ultimately  resultant  injury  is  so 
remote  as  to  require  resort,  not  to  probabil- 
ities, but  to  fantastic  speculation  In  bare  pos- 
sibilities, If  not  indeed  to  "prophetic  ken**; 
which  the  law  does  not  require. 

We  conclude  that  the  judgments  of  the  dis- 
trict court  and  Court  of  GIvll  ^peals  should 
be  reversed,  and  judgmmt  rendered  In  fhvor 
of  defendant  company. 


[S]  We  thhik  a  proper  ai^lcatlon  of  tlie 
prinelite  above  amioonoed  le^  to  tlie  con- 
tusion fliat  the  fSallnre  of  defendant  com- 
pany  to  provide  proper  drainage  as  required 
by  the  statute  was  not  the  proximate  cause 
of  tte  death  of  lAalnttirs  son.  Conceding 
that  tbe  flood  wma  not  so  unprecedented,  ei- 
ther In  height  Or  suddenness,  as  to  be  with- 
out the  pnrvteir  of  .  the  statute,  and  that  de- 
fendant should  reucm^Ur  hare  anticipated 
Its  hanwilBg,  and  tbat  it  ml^t  result  In 
muhiitg  away  tbe  bridse;  nevertheless,  the 
ciuin  of  circiHnstanoas  which  brought  about 
pklnatTs  posttitm  of  pull  was  so  nnusnal 
Ud  tsBprobsble  as  to  be  wholly  without  the 
vtaere  of  eveata  Wtix  defendant  ou^t  rea- 
sonably to  be  btfd  to  have  anticipated.  That 
tbe  events  oC  this  tSuia  were  possibilities  Is, 
of  conms,  conceded.  Ubia  Is  doiUHurtrated 
by  the  fact  that  they  did  happen,  and  as  a 


PHILLIPS,  0.  J.  The  judpnent  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Oport 


WAGGONER  et  al.  v.  KNIQHT. 
(Na.  239-3427.) 


(Oommisslim  of  A^tals  of  Texas*  Seedmi  A. 
Jons  1,  1921.) 

1.  Jsdsment  «»333— Answer  to  motlos  for 
eorrsMlon  of  ladgment  entry  ooold  raise  Is- 
sse  as  to  fraed  la  reed  men  of  JudgMSst. 

Where  aQ  the  parties  to  an  action  In  whhA 
a  jndgmwit  was  rendered  were  served  with 

notice  of  motion  to  correct  the  judgment  en- 
try, it  was  permissible  for  tbe  answer  to  the 
motion  to  raise  the  issue  of  fraud  in  the  ren- 
dition of  the  judgment  and  to  ask  that  It  be 
annulled. 

2.  Jndgmeat  «=974(— In  preceedlags  en  motlos 
to  oarraet  Jndsmeat  entry, -where,  aaswar  to 
motion  alleged  Invalidity,  order  held  res  Judi- 
cata as  to  validity  of  Judgment,  thoagh  Is- 
sue was  not  expressly  dedded. 

Where  all  the  parties  to  the  action  In  which 
a  Judgment  was  rendered  were  before  the  court 
on  a  motion  to  correct  the  judgment  entry,  and 
where  tfae  answer  to  the  motion  had  raised 
the  issue  of  frand  la  fbe  rendition  of  the  Judg- 
ment and  had  asked  to  have  it  annuUed,.  the 
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jadcmezit  on  the  motloii  conrectinc  th«  Jndg- 
meat  entry  with  no  express  diiposition  of  iBine 
ai  to  the  allesed  fraud  held  res  judicata  as  to 
valldltr  of  Judgment  in  sobsequent  action  mak- 
ing  attack  theroon. 

3.  JHdontM  43:»33f— Aatwar  t»  notloa  for 
oorreotloa  of  ladgmeat  oittry  hoM  to  ralso 
Issie  u  to  fraud  in  Its  roadltlon. 

Answer  to  motion  to  correct  Judgment  en- 
try, alleging  that  ju^ment  was  procured  bj 
fraud,  raised  the  issue  of  fraud,  though  movant 
did  not  deny  allegations  of  fraud,  since  the  mo> 
tion  to  correct  the  minute  entry  of  the  judg- 
ment was  In  effect  an  assertion  that  the  Judg- 
ment was  free  from  frand,  making  denbl  of 
aDegationB  as' to  frand  unnecesaBi?. 

Brror  to  Oonrt  of  Civil  Appeals  of  Serentti 
Snpreme  Judicial  District. 

Suit  hy  Olga  V.  Knight,  as  guardian  of  the 
estate  of  Mrs.  G.  E.  Rogers,  a  lunatic,  against 
W.  T.  Waggoner  and  another.  Judgment  for 
defendants  was  reversed,  and  the  cause  re- 
manded hy  the  Court  of  fclvll  Appeals  (214 
S.  W.  690),  and  defendants  bring  error.  Judg- 
ment of  Court  of  ClvU  Appeals  reversed,  and 
judgment  of  trial  court  affirmed. 

Miller  &  MlUer,  of  Fort  Worth,  for  plain- 
tiffs in  error. 

M.  M.  Hanklns  and  W.  T.  Perkins,  both  of 
Quanah,  for  defendant  In  error. 

TAYLOR,  P.  J.  In  the  early  part  of  the 
year  1906,  Mrs.  C.  £.  Rogers,  divorced  wife 
of  J.  J.  Bogers,  sold  to  Joe  Terry  the  land 
here  In  controrersy.  Terry  conveyed  to  W. 
T.  WaggODM',  who  had  furnished  the  money 
for  the  original  purchase.  L.  H.  Mathls, 
attorney  for  Mrs.  Bogers,  negotiated  the  sale 
to  Terry,  and  out  of  the  proceeds  thereof  was 
paid  by  her  a  commission  of  (150.  All  of 
the  purchase  money  was  paid  to  Mrs.  Rog^ 
era  except  the  balance  due  the  state,  and 
the  amount  of  delinquent  taxes. 

In  the  fall  of  1906,  Mrs.  Rogers  not  having 
glTen  possession,  and  rumors  having  gained 
currency  to  the  eftect  that  she  was  Insane, 
suit  was  instituted  by  WaggocCT  In  tresipasa 
to  try  title  to  recover. the  land.  The  cause 
was  Qumbered  8067  on  the  Ao(iket  of  the 
court  On  January  29,  1907,  tlie  case  came 
on  for  trial.  No  ai^arance  was  made  for 
Mrs.  Rogers.  Oouosel  for  Waggoner  suggest- 
ed to  the  conrt  that  he  had  been  advised 
there  was  some  question  as  to  her  sanity. 
The  court  thereupon  app(dnted  L  H.  Mathls 
to  represent  her. 

Mathls  answered  as  guardian  ad  litem,  set- 
ting up  In  substance  that  while  Mrs.  Rogers 
was  abnormal  In  some  respects,  she  was,  at 
the  time  of  the  sale  of  the  land,  sane;  that 
Ae  had  received  Its  full  value  In  the  trade, 
and  It  was  to  her  IntMvst  that  the  trade 
should  stand.  Waggoner  replied  setting  up 
the  terms  of  the  trade,  and  further  that  the 
money  received  by  Mrs.  Bogars,  except  the 


amount  of  the  commission  paid  Mathls  and 
a  small  amount  opended  by  her  fOr  necea- 
sartea,  was  still  on  deposit  In  13ie  National 
Bank  of  Wichita  Tt^a  to  her  credit  The 
prayer  was  for  recoverr  of  the  land,  or,  In 
the  alternative  for  the  recovery  of  the  dumey 
paid  Mrs.  Rogers,  and  for  protecting  Ilena. 

The  eouit  found  that  the  trade  was  made 
by  Terry  In  good  faltb,  was  inst  and  fair, 
and  free  from  ftand;  that  Mrs.  Bogers  waa 
sane  at  tha  time  die  tuM  the  land ;  and  that 
she  recdved  full  and  taSr  Talne  tber^or. 
Judgment  was  rendered  on  the  Ondings  that 
Waggons  reoorer  tha  land,  Booa  thereafter 
Mrs.  Rogers  gave  possession.  Thus  the  mat- 
ter stood  until  1909. 

In  the  early  part  of  that  year,  J.  J.  Rogers 
and  Mrs.  Olga  V.  Knight,  his  daughter— also 
the  daughter  of  Mrs.  Rogers — filed  a  lunacy 
charge  against  her.  Upon  hearing  she  was 
adjudged  a  lunatic,  and,  following  the  Judg- 
ment, was  conflucd  in  the  State  Asylum. 
Mrs.  Kuight  was  ai^inted  guardian  of  the 
estate,  and  as  such  received  from  her  mother 
the  balance  of  the  prooeeda  of  ttie  sale  of  tte 
land. 

In  February,  1911,  Mra.  Knight  as  guardian 
filed  this  suit  In  the  ordinary  form  <^  tres- 
pass to  try  title  to  recover  the  land.  The 
cause  was  numbered  4030  on  the  docket  By 
amended  petition  upon  which  the  case  was 
tried,  an  attack  was  made  upon  the  jndgmoit 
In  Waggoner  t.  Rogers  in  cause  No.  S067. 
The  allegations  made  the  basis  of  the  attack 
are  to  the  ^ect  that  Mrs.  Rt^ers  was  Insane 
at  the  time  of  the  sale  of  the  land,  and  has 
been  Insane  continuously  since;  that  Wag- 
goner and  Terry  planned  together  to  get  the 
land  from  Mrs.  Rog^s  for  lees  than  its  true 
value,  and  to  that  end,  knowing  that  ahe 
was  Insane,  procured  the  making  of  the  con- 
veyance from  her  to  Terry;  that  Waggoner, 
by  filing  suit  numbered  3607  and  prosecuting 
it  to  Judgment,  endeavored  to  covor  up  the 
fraud  practiced  to  get  the  land ;  that  L.  EL 
Mathls.  the  guardhin  ad  Utem  for  Mrs.  Rog- 
ers, was  disqualified  as  socb  by  reason  of 
his  Interest  In  the  suit  Waggmer,  In  xcfilT, 
pleaded,  among  ottier  d^enses,  that  of  res 
adjudicate. 

The  foUovring  facta  constitute  Hie  basis 
of  the  plea:  After  the  filing  of  the  salt  by 
Mrs.  Knight  as  guardian,  Waggoner  ascer- 
tained  that  a  clerical  error  had  been  made  In 
entering  the  Judgment  on  ib»  minutes  in 
Waggoner  t.  Rogers,  cause  No.  8007,  In  tlut 
the  land>  Instead  of  being  described  correctly 
as  section  No.  2,  was  described  tacorrectly  as 
section  92.  Be  therenpok  filed  a  motitMi  In 
cause  No.  8607  a^lng  a  cl»rrection  of  die 
mtnnte  entry  to  the  end  that  the  mln&tes 
would  properly  deecrltw  the  land  and  tmly 
refiect  the  Judgment  actually  rendmd.  No- 
ttces  were  issued  and  served  upon  Mra.  Rog- 
ers, MatMa,  and  Hra.  Knight  aa  guardian  of 
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Mrs.  R(^rs.  Mrs.  Knight  appeared'b;  oonn- 
sel,  one  of  whom,  U.  M.  Hanklns,  was  ap- 
pointed h7  the  court  to  i^resent  Mrs.  Rogers 
as  gaardtan  ad  litem.  On  Joly  18  and  19 
answers  to  the  moti<m  were  filed  by  the 
guardian  and  guardian  ad  Iltun,  respectlrely. 
In  which  they  pleaded  limitation  In  bar  of 
correcting  the  entry,  and  a  gent^  denial. 
They  pleaded  alBo  specially  the  same  fftcts  In 
renting  the  motion  to  correct  the  judgment 
entry  as  were  pleaded  by  Mrs.  Knight  In  this 
canse  (No.  4048)  as  a  basis  for  setting  the 
Judgment  aside.  The  prayer  following  the 
response  to  the  motion  was,  as  It  Is  In  this 
case,  that  the  deed  and  Judgment  be  can- 
celed and  set  aside.  Judgment  was  rendered 
In  the  proceeding  In  which  the  motion  was 
made,  making  tbe  correction  as  prayed  for. 
No  express  mention  was  made  In  the  Judg- 
ment of  the  Issue  of  ftrand  raised  by  the 
siieclal  answers  of  the  guardian  and  guard- 
Ian  ad  litem.  The  Court  of  Civil  Appeals 
reversed  the  Judgment,  but  on  appeal  to  the 
Supreme  Court  It  was  afflrtned.  108  Tex. 
328,  193  S.  W.  130. 

The  facts  set  out  In  the  forc^Ing  state- 
ment relating  to  the  motion  to  oorrect  con- 
■tltote  the  basis  of  the  plea  of  tea  adjndlcata 
■et  up  In  this  canaa 

Upon  the  trial  the  court  instructed  the 
jury  peremptorily  to  find  for  Wanoner.  Tbe 
Gout  of  CItH  Appeals  by  a  oAjorl^  oipln- 
Um  terersed  the  canse  and  ordered  It  zemand- 
er  for  another  trial.  214  S.  W.  600. 

It  la  urged  In  the  application  for  the  writ 
that  the  Judgment  of  the  Court  of  Qrll  Ap- 
peals should  be  reversed  and  that  of  die 
trial  court  affirmed,  on  two  grounds:  First, 
that  no  testimony  was  offered  toidlng  to 
raise  ttie  Issue  of  fraud  In  the  rendIti<Hi  of 
the  Judgment  In  cause  No.  3607;  second,  that 
plaintiff  In  error's  plea  of  res  adjudlcata  was 
good.  If  either  contention  is  correct  tbe 
trial  court  Judgment  should  be  affirmed. 

Judge  Hall  in  the  minority  opinion  states 
as  follows  the  fundamental  Question  to  be 
decided: 

*^nder  the  Texas  practice^  when  a  mtfdon 
is  made  by  plaintlC  in  a  judgment  to  correct 
the  Judgment  entry,  and  idl  partita  have  been 
duly  served  with  notice  of  tbe  motion,  is  It 
permissible  for  the  defendant  In  the  Judgment 
to  raise  the  issue  of  fraud  in  its  renditioa  and 
ask  that  it  be  annolled?** 

If  sncfa  proceeding  was  permissible  In  con- 
nection with  the  consideration  of  tbe  motion 
to  correct,  and  the  judgment  rendered  In  the 
proceeding  disposed  of  the  Issue  of  fraud 
raised  by  the  special  answers,  plaintiff  In 
OTor's  plea  of  res  adjudlcata  was  good. 

It  Is  the  view  of  the  majority  of  tbe  Court 
of  Olvll  Appeflls  that  the  court's  judgment 
upon  ttiB  motion  had  no  other  effect  than  to 
merely  correct  the  clerical  error  pointed  ont 
and  make  the  Judgment  In  canse  No.  SOOT 
speak  tha  truth.   In  aupport  of  thla  yitnr 


Coleman  v.  Zapp.  106  Tex.  481,  151  S.  W. 
1040.  it  dted,  and  the  foU^wtng  excerpt  la 
quoted  ttteretrom; 

"A  proeeediog  of  sndi  diaiaeter,  whose  only 
purpose  is  to  hare  the  Judgment  entry  speak 
truly  the  Judgment  as  rendered,  neither  as- 
serts nor  seeks  the  enforcement  of  any  new 
right;  it  presents  no  laaue  between  tbe  parties 
except  in  respect  to  Che  acearacy  of  the  record 
and  otherwise  involve*  the  adjudication  of 
nothing  between  them.  It  is  powerless  to  re- 
open the  controversy  as  dosed  and  sealed  by 
the  Judgment  and  makes  no  such  attempt.  The 
inquiry  under  It  la  not  what  judgment  might 
or  ought  to  have  been  rendered,  but  only  what 
judgment  was  rendered;  and  such  is  the  sole 
isBue  to  be  determined.  If  an  amended  or  cor- 
rected entry  be  ordered,  the  status  of  the  par- 
ties and  tbeir  relattre  rights,  as  decreed  and 
fixed  by  tbe  judgment,  remains  vntouched  and 
nnaltered.  In  no  aense  adjudicated  anew,  but 
only  Judicially  evidenced  as  orl^nally  deter- 
mined." 

The  foregoing  excerpt,  as  wHI  be  seen  by 
an  examination  of  Qie  opinion  of  which  It  Is 
a  part,  follows  Immediately  a  quotation  to 
the  effect  .that  frequent  dedslons  of  the 
Supreme  Court  have  settled  the  right  to 
have  a  Judgment  amended  after  the  expira- 
tion of  the  term  at  which  it  was  obtained, 
when  through  mistake  or  clerical  error  the 
record  falls  to  speak  truly  the  Judgment 
actually  rendered.  The  language  of  the  ex- 
cerpt Is  carefully  qualified,  however,  so  as  to 
apply  to  proceedings  "whose  only  purpose  la 
to  have  tbe  judgment  entry  speak  truly." 
It  Is  apparoit  that  It  does  not  apply  to  such 
a  proceeding  after  its  scope  has  been  en- 
larged with  s  view  to  determining  other  Is- 
sues. It  Is  not  tbe  eflTect  of  the  excerpt,  nor 
la  it  held  In  the  opinion  from  which  It  was 
taken,  that  Issues  other  than  that  of  correct- 
ing the  entry  may  not  be  set  up  and  deter* 
mined  In  a  proceeding  of  that  character, 
where  the  parties  at  Interest  are  all  before 
the  court.  As  pointed  out  by  Judge  Hall,  the 
court  expressly  approves,  In  the  opinion  Ur 
the  Zapp  Case,  tbe  Joinder  In  one  proceeding 
of  the  scire  facias  and  attachment  proceed- 
ings considered  In  connection  with  the  mo- 
tion. It  has  been  recognized  that  such  prac- 
tice is  permissible  where  the  several  causes 
arise  out  of  the  same  transaction.  Ham- 
mond V.  Atlee,  15  Tex.  Civ.  App.  267,  39  S. 
W.  600;  Smart  v.  Panther,  42  Tex.  Civ.  App. 
262,  95  8.  W.  679:  Clevenger  v.  Mayfleld 
(Civ.  App.)  88  S.  W.  1062.  A  contrary  hold- 
ing in  this  case  would  be  Inconsistent  with 
the  settled  policy  of  the  TesM  practtee  te 
avoid  a  multiplicity  of  snlts. 

[1,  t]  It  was  the  duty  of  the  court  to  hear 
In  the  proceeding  on  the  motion  the  Issues 
raised  by  the  pleadings.  All  of  the  parties 
at  Interest  were  before  the  court.  A  guard- 
Ian  ad  litem  was  appointed  to  represent  Mra 
Rogers,  and  through  his  answer  on  her  behalf 
flw  brnaa  at  fraud  via  raised.  3%*  pleading 
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nlilug  the  Isstie  was  not  «ltlidTawn„iior  was 
tny  objecUwi  urged  to  Its  eonrtdentlon. 

It  la  n^ed  that  regardleaa  of  whether  the 
Issae  of  frand  was  raised,  the  JndfrmeDt  did 
not  dispose  of  It ;  and  in  this  connection  at- 
tentlon  is  directed  to  the  fact  that  the  Judg- 
ment on  the  motion  is  silent  as  to  the  Issue 
of  fraud ;  also,  that  no  evidence  was  offered 
up<Hi  any  issue  other  than  that  of  limitation. 

The  Supreme-Conrt  held  In  Hermann  v. 
Allen,  103  Tex.  382,  182  S.  W.  115.  that  a 
Judj^ient  is  logically  to  be  taken  as  disposing 
of  all  the  issues  [}eadlng  for  decision  undw 
the  pleadings,  unless  the  conrt  excludes  some 
of  them  from  the  effect  of  the  adjudication. 

In  that  case  the  suit  was  by  Allen  to  re- 
cover damages  for  the  wrongful  suing  oat 
and  service  npon  him  of  a  writ  of  injunction 
in  a  former  soit  The  former  snlt  was  by 
Hermann  and  another  against  Allen  and  an- 
other, restraining  Allen  from  removing  hils 
house  situated  on  Hermann's  land.  In  the 
suit  flled  by  Hermann,  Allen  pleaded  In  re- 
convention his  right  to  the  house,  and  that  he 
should  recover  damages  suffered  by  reason  of 
the  service  on  him  of  the  writ  wrongfully 
sued  out  by  Hermann.  In  that  suit  the  plead- 
ings put  In  issue  (1)  the  right  of  Allen  to  move 
the  house,  and  (2)  the  right  of  Allen  to  re- 
cover damages  by' reason  of  Hermann's  In- 
terference with  that  right.  The  Judgm^t 
determined  the  first  Issue  In  Allen's  favor, 
but  made  no  mention  of  the  second.  In  the 
suit  by  Allen  seeking  to  recover  damages  for 
the  service  npon  him  of  the  injunction  writ, 
Hermann  pleaded  res  adjadlcata  based  on 
the  judgmrat  in  the  suit  by  H^mann  and 
another. 

Judge  Williams,  In  holding  the  res  adjndi- 
cata  i^ea  good,  states  that  while  Allen  was 
not  bound  to  plead  in  recwarention  bis  dam' 
a^  in  the  former  suit,  and  was  not  bound 
in  the  event  he  did  so  plead  to  prosecute  bis 
plea  to  final  judgment,  nevertheless  he  could 
not  go  to  trial  and  submit  hia  cause  for  de- 
dalon  upon  pleadings  raiting  sn^  an  Issue, 
and  afterwords  be  beard  to  say  it  was  not 
involved  in  the  final  judgnmt,  merely  be- 
cause he  introduced  no  erldaice  to  sustain  it 
and  no  mention  was  made  of  it. 

In  tbe  later  ease  of  Trammell  r.  Bosra, 
106  Tex.  182, 1S6  B.  W.  U61.  plaintiff  sued  to 
recover  on  certain  purchase-money  notes  and 
to  foreclose  the  lloi.  Defendant  set  up  bis 
homestead  ri^ts  in  tme  of  the  lots  covered 
by  the  lien  and  sought  to  recover  damages 
for  the  taklx^c  at  the  liomestead  by  seques- 
tration. Tb&  judgment  was  for  recovery  on 
the  notes  and  for  foredosnre  of  the  lira,  Iwt 
did  not  eqiressly  dispose  of  tither  the  Irome- 
Htead  or  damage  hnue.  It  was  held  that  both 
issues  were  diqposed  of  by  the  plaintiff's 
Judgment  for  debt  and  foreclosure. 

Tbe  majority  opinion  holds  that  the  Su- 
preme Court  cases  discussed  are  not  pertinent 
la  detexmininc  Out  qneatioa  presented,  for 


the  vefMm  ttiat  flnal  Judgment  had  already 
beeo  rendered  In  cause  No.  3607  at  tbe  time 
the  motion  to  correct  was  presented,  and  that 
the  only  jurisdiction  them  remaining  In  the 
court  as  to  that  cause  was  its  juriadictl<m  to 
correct  the  Judgment  as  altered.  The  rea- 
son assigned  is  without  force,  if  it  was  iwr- 
mlssible  for  defradants  in  error  through  th^r 
allegations  of  fraud  to  invoke  tlie  jurisdic- 
tion of  the  court  as  upon  an  independent 
action.  The  majority  recognise  in  the  fol- 
lowing language  that  it  was  pennisslble  tor 
defendants  in  error  to  raise  the  issue  of 
fraud  In  the  proceeding  in  tbe  motion: 

"We  do  not  mean  to  say  that,  ff  the  appel- 
lees had  answered  the  isBuea  tendered  in  ap- 
pellant's answer  to  the  motion,  and  tbe  conrt 
had  actnally  heard  and  decided  the  isauea  tlras 
made  and  rendered  judgment  thereon,  we  would 
not  consider  the  matter  as  beinc  finally  dis- 
posed of.  In  such  case,  under  our  liberal  sys- 
tem of  practice,  tbe  proceeffing  and  judgment 
thereon  might  properly  be  regarded  as  a  pro- 
ceeding In  an  independent  action,  though  it 
was  filed  in  and  took  the  number  and  style  of 
the  original  soit" 

If  issue  was  joined  on  ttie  plea  of  fraud, 
the  effect  of  the  conclusion  reached  by  the 
majority.  In  view  of  its  holding  quoted  above, 
is  that  the  plea  of  res  adjndlcata  should  not 
have  been  sustained  on  tlie  fraud  plea  be- 
cause issue  was  not  joined,  ra^er  than  be- 
cause of  a  lack  of  jurisdiction  in  the  conrt 

[3]  The  Issne  of  fraud  In  procuring  the 
judgment  was  raised  by  defendants  in  error 
by  the  allegatlMis  of  their  special  answw. 
It  was  not  necessary,  as  pointed  out  Id  tbe 
minority  opinion,  that  plaintiff  in  error  deny 
the  allegations  in  order  to  Join  the  issue. 
Inaamacfa  as  the  motion  to  correct  the  min- 
ute entry  of  the  Judgnrent  was  in  effect  an 
iis8erti<m  that  the  judgment  was  free  from 
fraud,  no  denial  vraa  necessary.  Issne  was 
therefore  Joined  on  the  charge  of  fraud.  Tba 
purpose  thereafter  of  the  proceeding  on  tbe 
motion  was  no  longer  merely  to  correct  tiw 
Judgment  ratry,  but  was  to  determine  tbe 
Issues  raised  as  up«n  an  independent  action. 

Tbe  pleadings  put  In  isaue  (1)  plaintiff  in 
emHT's  riRht  to  eoirect  tbe  Judgment,  sad  &) 
the  validity  of  the  Judgment.  N^tker  Issne 
was  excluded  from  the  scope  of  tbe  court's 
action.  The  Judgm^t  determined  the  first  in 
plaintiff  in  error's  favor,  but  made  no  express 
disposition  ot  the  aecond.  It  follows,  we 
think,  from  tbe  holding  of  tbe  SuiH«me 
Gourt  in  the  Tnunmell  and  Hnmann  Gases, 
tiiat  both  iasues  wws  dlwosed  of  1^  the  jodg- 
ment  Plaintiff  in  emw's  plea  of  ras  adjudt 
cata  is  therefore  good. 

This  conclnsion  was  rescbed  la  tlie  minors 
Ity  opinion  of  tbe  Conrt  of  Civil  ^peata.  la 
cwcnrring  tii^in  no  attempt  has  been  made 
to  add  to  Judge  Hall's  dear  and  logical  dis- 
cussion of  the  questions  preeented.  What  has 
been  said  Is  but  little  vwe  than  a  free  sum- 
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RUiy  of  fbe  saUest  points  of  tbs  majority 
and  minority  o^ulonB  of  .tlw  Court  of  OivU 
Appetia,  made  wttb  a  Tiaw  to  preBenUng  aa 
a  oonswcted  wholes  the  atatonoit  of  the  caaa, 
and  the  majority  and  mlaori^  lu^Uiip  dla- 
cussed,  toeether  with  oar  concnirence  la  Uw 
latter. 

We  recommend  that  the  judgment  of  the 
Court  of  OItU  ApptaiM  be  rerarsed  and  that 
of  the  trial  court  afllmed. 

PHILLIPS,  a  3.  The  judgment  reoom- 
mended  In  the  r^mrt  of  the  GomiDla»ioo  of 
Appeals  la  adi^ted,  and  win  be  entered  as 
the  jodgmeDt  of  the  Snprane  Court 


HAYNES  V.  WESTERN  UNION  TELE- 
GRAPH CO.    (No.  227-3401.) 

(Commiuioii  of  Appeals  of  Tazaa,  Section  A. 
Jane  1,  192L) 

1.  Pledaes  «=956(l)— Conateral  to  be  tSM  at 
pabllo  auetlon  after  advertisement  aad  aotlee 
to  pMsor  IB  abseaee  of  agreemeat  to  eoa- 
trary. 

The  pledgee's  right  to  sell  coHateral  held 
b7  him  to  secure  his  debt,  and  the  mamier  In 
which  sadi  right  shall  be  exercised,  are  proper 
matters  of  contract,  though.  In  the  absence 
of  an  agreement,  the  law  confers  upon  the 
pledgee  the  right  to  sell  at  public  auction  after 
doe  adrertisenient  and  after  reasonable  no- 
tice to  the  i^Mgor  el  the  time  and  -plaee  of 
■ale. 

2.  Evidenee  «c=>69— Pledgee  preesned  to  fol- 
low law  as  to  Btaeaer  of  aale  la  abseaoa'  of 
evldeace. 

In  the  absence  of  sridence  as  to  the  terms 
of  the  contract  of  pledge  or  the  procedure  by 
whidi  the  pledgee's  lien  was  foreclosed.  It  wiU 
be  prasomed  that  the  idedgee  in  seUing  col- 
lateral  foUoved  and  did  not  rialate  the  law 
MB  to  the  manner  of  sale. 

S.  Appeti  aad  error  «:»l094(I)—Cosrt  el  Civ- 
il Appeals  has  ekelaslve  JarMlotlBa  ever 
qaeatlom  of  fact 

The  Supreme  Goort  on  writ  of  error  to 
review  judgment  of  Court  of  Oivil  Appeals 
will  not  consider  questions  of  fact,  the  Court  of 
Civil  Appeals  having  ezdualve  Jurisdiction. 

Snot  to  Court  of  OWil  Appeals  of  Elrst 

Supreme  Judicial  District. 

Salt  by  B.  B.  Haynea  against  tbe  Western 
Union  Telegraph  Company.  Judgment  for 
plaintiff  was  reversed  and  Judgment  resider- 
cd  for  defendant  by  the  Court  of  Oivil  Ap- 
peals (212  S.  W.  260),  and  plaintiff  brings 
error.  Reversed  and  cause  remanded,  with 
Ins  tractions. 

C.  O.  Krueger,  of  BelMlle,  and  Walters, 
Stor^  BlancthBid  ft  Battalia,  of  Xfonston, 
for  plaintUr  In  error. 


Hume  ft  Hume,  of  Houst(av  *ot  defendant 
In  mar. 

QALIiAOHBB,  J.  K.  B.  Haynea,  plaintiff 
In  error,  waa  indebted  to  tbe  CHty  Natlcaal 
Banlc  of  San  Antonio  4n  tbe  sum  of  93,000 
evldmced  by  note  and  aeeured  by  tbe  deposit 
as  collateral  of  certain  sbares  of  the  capital 
atodE  of  the  Sealey  Mattress  Company,  of 
tbe  alleged  value  of  96,000. 

fitome  time  In  October,  1006,  the  San  An- 
tonio  Bank  agreed  with  Haynee  and  the 
Sealey  National  Bank  of  Sealy  to  hiM  the 
note  until  Norember  1,  1908. 

C.  T.  Sanders,  cashier  of  the  Sealy  Bank, 
subsequently,  for  a  valuable  consideration, 
agreed  with  Haynce  that  he  would  procure 
or  famish  the  money  to  take  up  the  loan, 
and  notlQed  tbe  San  Antonio  Bank  of  this 
arrangement  and  requested  tbe  San  Antonio 
Bank  to  notify  Mm  before  offarlng  said  col- 
lateral for  sale. 

The  San  Antonio  Bank,  on  November  3, 
1908,  delivered  to  the  Western  Union  Tele- 
graph Company,  defendant  In  error,  for 
transmission  and  dellyery,  the  following 
moBsagei 

"San  Antonio,  Texas,  Nor.  8, 1908. 
"To  O.  T.*  Sanders,  Carirfer  Sealey  Natlrakal 
Bank,  Sealy.  Texas; 
"Unless  Haynea  loan  is  retired  prsvioaslyc 
win  sell  collateral  ten  o'clock  Wednesday,  No* 
vemlMr  4th. 

"[Signed]    Git?  National'Bank." 

The  telegraph  company  transmitted  the 
message,  but  did  not  deliver  it  to  Sanders 
until  11 :20  a.  m.  on  November  4th. 

The  San  Antonio  Bank  sold  the  collateral 
and  applied  tbe  proceeds  to  liquidate  the 
d^t  which  amounted  at  that  time  to  $3,074. 

Sanders  testified  that  had  said  telegram 
been  delivered  to  him  In  time  he  would  have 
wired  the  money  to  the  San  Antonio  Bank. 

Haynes  testified  that  he  waa  in  Kansas 
City  at  the  time  and  relied  solely  on  his 
agreement  with  Sanders. 

The  record  does  not  disdose  the  terms  of 
tbe  contract  of  pledge  under  which  the  stock 
waa  deposited,  nor  the  details  of  the  fore- 
closure sale.  Neither  Sanders  nor  Haynes 
made  any  effort  to  set  the  sale  aside,  or  to 
redeem  tbe  collateral  from  the  purchaser. 

The  tel^apb  company  pleaded  general  de- 
murrer and  general  denial.  The  trial  was 
before  the  court.  The  company  offered  no 
witnesses  and  Introduced  no  evidence  except 
what  was  didmed  to  be  tbe  original  telegram 
which  It  undertook  to  transmit  and  deliver 
to  Sanders. 

Judgment  was  rendered  in  favor  of  Haynes 
for  $2,926,  and  the  company  appealed. 

The  Court  of  Civil  Appeals  reversed  and 
rendered  the  Judgment  in  favor  of  tbe  com- 
.pany  <m  the  theory  that  it  devidved  mi  plaln- 
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tiff  to  error,  before  he  eould  recover  the  val- 
ue of  bis  coltaterul  In  excess  of  the  debt  se- 
cured, to  show  affirmatlvelr  that  the  Sau 
Antonio  Bank  made  a  valid  sale  of  the  col- 
lateral at  public  auction  after  the  due  adver- 
tisement and  reasonable  notice  to  him  of  the 
time  and  place  <rf  sate,  and  that  no  Boch 
showing  was  made.  212  S.  W.  260. 

[1]  Th»  right  ot  a  pledgee  to  sell  collateral 
held  by  him  to  secure  bis  debt,  and  th^  man- 
ner In  wbidi  such- right  shall  be  exercised, 
are  proper  matters  ot  omtract  Jmes  on 
Collateral  Becurlttes,  p.  882,  |  780,  from 
which  we  quote  as  follows: 

"It  is,  of  coarse,  competent  for  the  parties 
to  agree  bj  express  terms  that  apon  the  pledg- 
or's default,  or  upon  Us  failure  to  keep  the 
security  good,  the  pledgee  may  sell  at  public 
or  private  side  at  bis  option  without  giving 
notice  of  his  intention  or  the  time  or  place  of 
sale,  or  upon  giving  a  sjwclfied  notice  of  sudi 
time  and  place." 

In  the  absence  of  an  agreement,  the  law 
confers  upon  the  pledgee  the  right  to  sell  at 
public  auctlcm  after  due  advertisement  and 
after  reasonable  notice  to  the  pledgor  ot  the 
time  and  place  of  sale.  Luckett  v.  Townsend, 
8  Tex.  H9.  48  Am.  Dec.  723. 

[2]  The  evidence  in  this  case  falls  to  dis- 
close the  terms  of  the  contract  of  pledge,  or 
the  procedure  by  which  the  pledgee's  Hen 
was  foreclosed.  The  presumption  is  that  the 
bank  In  this  matter  followed  the  law  and  not 
that  it  violated  it. 

In  the  case  of  WlllIamB  v.  Talbot,  27  Tex. 
159,  168,  169,  the  defendant's  title  depended 
upon  the  validity  of  a  contract  of  sale,  or 
bond  for  Otle  executed  by  the  original  gran- 
tee of  the  land.  The  law  prohibited  such 
original  grantee  from  selling  the  land  prior 
to  rec^vlng  final  tittle.  The  grant  of  final 
title  and  the  contract  of  sale  under  which 
defendants  claimed,  both  bore  the  same  date, 
and  there  was  no  evidence  whether  the  con- 
tract of  sale  was  executed  before  or  after  the 
grant  of  final  title.  Tbe  court  in  that  case 
<m  this  point  said: 

'^be  final  title  for  the  league  of  land  In  dis- 
pute, and  tbe  contract  between  the  grantee, 
Pnrdy,  and  Robertson,  both  bear  date  on  the 
30th  of  December,  1834;  and  in  the  absence 
of  all  testimony  on  the  subject.  It  must  be  pre- 
somed  that  the  contract  was  not  ezecated  un- 
til after  tbe  consummation  of  the  grant  It 
Is  always  to  be  Inferred,  in  the  mbsence  ot  tes- 
timony to  the  contrary,  that  parties  have  act- 
ed within  the  scope  d  their  legitimate  author- 
ity. It  will  never  be  presnmed  that  they  have 
violated  the  law  when  the  reverse  is  equally 
consistent  with  tht  facts  disdosed  to  the  court" 

The  rule  thns  declared  by  the  Supreme 
Court  Is  applicable  to  this  case.  There  being 
no  presumption  that  the  bank.  In  effecting  a 
foxedoenre  ot  its  lien  by  sale  of  the  C(^at- 
eral,  acted  ctmtrary  to  law  or  exceeded  the 


scope  <rf  Its  legitimate  autSSority,  and  there 
being  no  evidence  to  that  effect,  there  is 
nothing  to  idiow  that  the  sale  was  not  fdlly 
binding  on  pl&lntlff  in  «ror.  It  f<rilowi^ 
therefore,  that  the  Court  of  CItII  Appeals 
emi  in  reversing  and  rendering  tlie  case. 

[3]  Defendant  In  error  was  appellant  In 
the  Court  of  Civil  Appeals,  and  In  its  Inief 
in  aald  court  assigned  various  alleged  «>- 
rors  not  ccmsidered  by  that  court  because  of 
Its  holding  above  discussed.  Some  of  these 
assignments  involve  qneetbms  of  taxt,  ova 
which  the  Court  of  Glvil  Appeals  has  ezdu- 
slve  Jurisdletlffli. 

We  thereftwe  recommend  that  the  Judg- 
ment of  the  Court  of  Cttvll  Appeals  be  re- 
versed and  the  cause  remanded  to  that  ooort 
for  further  consldttatlott,  and  with  instruc- 
tions, In  event  it  overrules  all  of  appelant* s 
other  assignments  ot  error,  to  afBrm  the 
judgment  of  the  trial  Court. 

PHUXTPS,  C.  J.  The  Judgment  recnn- 
mended  In  the  report  of  the  Conunisdon  df 
Appeals  is  adopted  and  will  be  entered  as 
tbe  Judgment  of  tbe  Supreme  Court. 

We  approve  tbe  holding  of  the  Commission 
of  Appeals  on  the  questim  diseoased  In  Us 
oi^nloQ. 


LAIDACKER  V.  PALMER  et  sL 
(N«.  219-3347.) 

(Commission  of  Appeals  of  Texas,  Section  A 
June  1.  1921.) 

Judamest  «s»525— Rsdtai  as  to  rights  of  os. 
defendaflts  as  claimed  In  thslr  answer  beW 
not  adjudication  between  then. 

A  Judgment  awarding  a  CO-acre  tract  to 
defendants  B.  and  J.,  as  against  C,  another  de- 
fendant, who  had  filed  a  cross-bfll  against 
tbem,  and  redting  that  "as  to  said  defendants" 
B.  and  J.,  J.  was  the  owner  of  the  west  haU 
and  E.  of  the  east  half  of  the  tract,  "as  will 
appear  from  Uieir  answw  to  said  cross-bill.*' 
held  not  to  vest  any  title  in  J.  as  against  B..  be- 
ing a  mere  redtal,  as  respects  their  ri^iti 
against  other,  as  to  the  partial  contents  of 
their  joint  answer  to  the  cross-bill  of  C,  and 
the  only  issue  joined,  by  their  answer  and  the 
only  matter  conduded  by  the  Judgment  bclag 
the  right  of  O.  to  recover  against  B.  and  1. 

Error  to  Court  of  Civil  Appeals  of  math 
Supreme  Judicial  District. 

Trespass  to  try  title  by  N.  B.  Laidacker 
against  V.  K.  Palmer  and  another.  Judg- 
ment for  defendants  was  affirmed  by  the 
Court  of  Civil  Appeals  (210  S.  W.  13^,  and 
plaintiff  brings  error.  Affirmed. 

W.  D.  Gordon,  Cro(&,  Lord,  Lairtion  &  Ney, 
and  Thos.  J.  Baten,  all  of  Beaumont,  for 
plaintiff  In  error. 

Marshall  ft  Harrison,  of  Ubarty,  Cor  de- 
fendants in  error. 
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BPBNCBB,  J.  Plaintiff  med  deCmdants 
in  tittvass  to  tiy  title  to  tbe  2&«cra  tract  of 
land  described  In  the  petition.  Oetendant 
answoed  l>y  general  demurrer,  seneral  deni- 
al, plea  of  not  guilty,  and  plea  of  5  and  10 
year  statate  of  Umitationa.  .It  was  agreed 
tbat  Bhoil  Bourdreanx  was  tbe  comnton  soorce 
of  title.  In  support  of  his  chain  of  title, 
plaintiff  offered  In  erldenoe  a  Judgment  at  die 
district  court  of  Liberty  county,  Tex.,  ren- 
dered the  27tb  day  of  February,  1003,  In  the 
case  of  W.  U  Hill  et  aL  t.  Qbarlea  G.  Brace 
et  aL,  being  numbered  3400  on  Qie  dockets  of 
that  conrt  The  pcntion  of  tbe  Judgment  re- 
lied upon  as  resting  title  In  Jacob  0.  Bald- 
win reads: 

"It  ii  farther  ordered,  adjudged,  and  decreed 
by  the  court  that  the  defeadtat  Cbaclea  G. 
Bmee  take  nothing  by  reason  of  Ms  croBs-blU 
against  the  defendant  Bmfl  Boardreauz  and 
Jacob  O.  Baldwin,  and  that  said  Emfl  Bour- 
dreanx and  Jacob  O.  Baldwin  do  hSTe  and  re- 
cover of  and  from  tbe  said  defendant  Charles 
G.  Bruce  the  following  described  tract  of  land, 
to  wit:  60  acres  of  land,  it  beios  a  part  of 
the  east  one-half  of  said  Jesse  Devore  league 
of  land,  and  being  the  same  tract  marked  on 
the  map  as  Bourdreanx  2S  acres  and  Bsldwin 
2&  acres,  and  more  particularly  described  by 
metes  and  bounds  as  follows:  [Here  follows  a 
description  of  said  60-acr«  tract.] 

*rEhat  as  to  said  defendants  Jacob  C.  Bald- 
win and  Bmil  Bonrdreauz,  that  the  said  Bald- 
win  is  the  owner  of  the  west  one-half  of  said 
S0-«cre  tract  and  tlie  said  Bourdreaux  is  tbe 
owner  of  tbe  east  one-half  thereof,  as  will  ap- 
pear from  their  answer  to  said  erosi-bili  now 
on  file  in  this  cause.** 

Tlie  plaintiff  also  offered  in  erldenoe  the 
following  deeds:  Deed  from  Jacob  O.  Bald- 
win to  D^rid  Hannah,  dated  Febmary  16. 
1006;  deed  from  Darld  Hannah  to  J.  G. 
Storal  and  J.  W.  Felt,  dated  Mardi  S,  1006: 
deed  from  J.  O.  Storal  and  wife  and  .J.  W. 
Pdt  and  wife  to  Gbarles  O*  Brace,  dated 
Jannary  8, 1010. 

Defendants  offered  the  followiDg  deeds  In 
evidence  in  support  of  their  chain  of  title: 
Deed  from  £^1  Bourdreaux  to  Jacob  C. 
Baldwin,  dated  Febmary  27,  1903;  deed 
fTtnn  Bmil  Bourdreanx  and  wife,  Mary  J. 
Bourdreanx  to  J:  J.  Reavls,  dated  Novem- 
ber 16,  1912;  deed  J.  J.  Reavls  and 
wife,  Enna  Reavis  to  defendant,  dated  No- 
vember 16,  1912. 

Tbe  trial  court  permitted,  without  objec- 
tion, testimony  by  Mary  J.  Bourdreanx  to  the 
effect  that,  at  the  time  of  the  deed  by  Emil 
Bourdreanx  to  Jacob  C.  Baldwin,  In  which 
she  did  not  Join,  she  was  using  and  occupy- 
ing the  land  in  question,  as  her  bcnnesteed, 
and  that  she  continued  to  claim,  use,  and 
occupy  It  until  the  date  of  sale  to  J.  J.  Rea- 
rls.  Upon  the  conclusion  of  the  evidence, 
the  court,  at  the  request  of  defendaQta.  gave 
the  following  peremptory  instructions: 


"Gentlemen  of  the  jtxrs,  the  avidence  ^lows 
that,  at  tbe  date  of  the  deed  from  B.  Bour- 
dreaoz  to  J.  C.  Baldwin,  to  wit,  February  27, 
1903,  the  Isnd  described  therein  as  being  tbe 
same  lan'd  in  controversr  was  the  homestead  of 
B.  Boardreaux.  Tou  will  Uierefore  return  a 
verdict  for  defendants." 

Upon  appeal,  the  Court  of  Civil  Appeals  af- 
firmed the  judgment   210  S.  W.  739. 

Tbe  only  Issue  In  tbe  case  Is,  Does  the 
Judgment  in  cause  No.  8409  vest  title  in  this 
land  to  J.  0.  Baldwin?  Plaintiff  recognizes 
this  as  the  only  Issue  by  stating  in  his  brief, 
filed  in  the  Conrt  of  ClvU  Appeals,  tbat,  un- 
der the  evidence  offered,  if  Sucob  O.  Bald- 
win acquired  title  to  the  2&«cre  tract  which 
was  set  apart  to  him  by  the  court  against . 
Smll  Bonrdreaux,  the  plaintiff  is  entitled  to 
recover  in  this  mit;  if  he  did  not,  the 
plaintiff  Is  not  entitled  to  recover. 

The  title  to  the  entire  tract  of  50  acres,  of 
which  the  25  acres  In  controversy  Is  a  part. 
Was  In  Emll  Bourdreaux  at  tbe  date  of  the 
Judgment  of  February  27,  1908.  In  that 
judgmoit  the  court  awarded  the  60  acres  of 
land  to  Emil  Bourdreaux  and  Jaet^  C.  Bald- 
win, as  against  Oiarles  G.  Bruce,  the  defend- 
ant in  that  suit  But  we  do  not  think  Hiat 
tlie  judgment  undertakes  to  divest  the  title 
out  of  Bordreaux  and  Into  Baldwin.  The  por- 
tion of  the  Judgment  r^ed  npon  as  hariag 
that  effect  Is  nothing  more  than  a  mere  re- 
cital as  to  the  partial  contoits  of  their  an- 
swer to  the  crosa-bill  of  Bruca  The  only 
Issue  Joined  by  their  answer,  and  the  only 
matter  concluded  by  the  judgment  was  the 
rigbt  of  Bruce  to  recover  as  against  Booi^ 
dreanx  and  Baldwin,  but  this  was  not  an  ad- 
judic8tl<m  ot  any  rights  between  Bourdreaux 
and  Baldwin.  As  said  in  Finley  v.  Oatb- 
cart  149  Ind.  478,  4S  N.  B.  680^  680  (08  An^ 
St  Rep.  292): 

"It  is  affirmed  in  Jones  v.  Vert,  121  Ind.  140; 
that  party,  to  snecessfally  invoke  tbe  doctrine 
of  former  adjudication,  must  be  one  who,  in  the 
former  action,  tendered  to  the  party  against 
whom  he  Invokes  it  an  issue  to  vrhidt  the  latter 
could  have  demurred  or  pleaded;  and,  wber* 
two  or  more  defeadants  make  an  issue  with  tbo 
plaintiff,  a  judgment  determining  tbat  issoe  In 
favor  of  the  defendant  does  not  settle  the  ques- 
tion between  codefendants." 

The  record  does  not  reveal  that  there  was 
any  issue  between  Bourdreaux  and  Baldwin. 
If,  by  appropriate  pleadings,  one  had  as- 
sailed the  title  of  tbe  other,  and  thereby  put 
In  Issue  the  question  of  title  as  between  them, 
a  different  question  would  be  presented. 
But,  Instead  of  this,  it  appears  that  th^ 
filed  a  joint  answer  to  the  cross-bill  of  Bruce, 
indicating  that  they  were  not  adversaries 
In  that  suit  Therefore  the  recital  of  tbe 
Judgment  as  to  what  their  answer  contained 
as  to  tbe  ownership  of  the  land  cannot  be 
held  an  adjudication  of  the  title  as  between 
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Uiem.  Banway  t.  Railway,  83  T«.  500,  18 
S.  W.  966. 

In  Tiew  of  the  concltislon  reached,  we  rec- 
ommend that  the  judgment  of  tbe-Covrt  of 
CItU  Axq?eals  and  of  the  trial  court  be  af- 
firmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 


CITIZENS'  NAT.  BANK  OP  STAMFORD  v. 

STEVENSON.   (No.  224-3392.) 

(OomtsaioD  of  Appeals  of  Texas,  -Section  B. 
June  1,  1021.) 

1.  Banks  aad  banking  «=3233  —  Pedsral  stat- 
■tes  control  on  any  point  with  raferenos  to 
■atlonal  banks,  inoiudino  organtzatloa  and  Is- 
snaaoe  of  itook. 

A  national  bank,  being  incorporated  by  the 
federal  government,  and  aabject  to  its  laws  In 
its  oiganisation  and  issuance  of  stock,  is  subject 
to  the  federal  statutes,  wbich  are  aapreme  and 
eontrolling;  if  the  federal  and  state  provisions 
on  any  point  with  reference  to  national  banks 
coDfiict.  the  state  rules  most  yield. 

2.  Banks  aad  baaklno  «=>242  —  Faota  lield  to 
ooestltute  a  payment  of  nonay  for  etook. 

Where  the  president  of  plaintiff  national 
bank,  to  assist  defendant  in  the  purchase  of  the 
bank's  stock,  arranged  with  anotber  bank  to 
make  defendant  a  loon,  to  be  evidenced  by  his 
note,  indorsed  by  tbe  president  of  plaintiff  bank 
personaliy,  and  fnrtber  secured  by  the  bank 
stock  to  be  issued  to  defendsnt,  and  the  note 
was  prepared  and  signed  by  defendant  and  in- 
dorsed by  the  prerident  of  plaintiff  bank  and 
aoeepted  by  tiie  other  bank,  which  passed  the 
amount  of  the  note  to  the  credit  of  plaintiff  bank 
•ubject  to  its  check,  and  sent  in  a  slip  showing 
the  same,  and  the  stock  was  issued  to  defend- 
ant, who  indorsed  it  in  blank  and  forwarded  it 
to  the  other  bank  to  be  deposited  ss  collateral 
security  for  his  note,  the  facts  constituted  a 
payment  for  the  stock  in  money  to  plaintiff 
bank  aa  completely  and  conclusively  as  would 
have  an  actual  transfer  of  oish,  and  plaintiff 
bank  can  recover  on  tbe  last  of  notes  given  it 
by  defendant  when  It  took  up  his  note  from  the 
other  bank. 

3.  Banks  and  baaklas  «=9260(2)— Oaa  national 
bank  aiqr  lead,  takiai  a  aota  aboured  by  atook 
of  aaotbar  inoli  bank. 

It  ia  not  illegal  for  one  national  bsmk  to 
loan  money  and  take  a  note  therefor  secured 
by  the  stock  of  another  national  bank. 

4.  Evidence  «s>20(2)— That  beaks  daily  aiake 
leaas  eeoared  by  steek  of  otiier  baaks  is  Mat- 
ter of  oomnon  knowledge. 

It  la  a  matter  of  comnum  knowledge  that 
state  and  national  banks  ace  almost  daily  mak- 
ing loana  secnred  by  the  capital  stock  of  other 
banka. 


Error  to  Oonrt  «t  CtTQ  Appeals  of  Witli 
Suiveme  Judicial  Dlstilat 

Suit  by  the  Oltteena'  National  Bank  of 
Stamford  against  J.  H.  Stevenson.  From 
Judgment  for  defendant,  plaintiff  appealed  to 
the  Conrt  of  ClvU  Appeals,  which  affirmed 
(211  S.  W.  644),  and  plainuff  brings  error. 
Judgments  of  tbe  trial  court  and  Court  of 
Civil  A^eala  reversed,  and  cause  runanded 
to  the  trial  court,  with  instructions  to  rea- 
der Judgment  for  plaintiff,  on  recommenda- 
tion of  the  OonuttlsBlon  of  Apjieala. 

Andrews  ft  Ownbei^  of  Stamford,  tar  plaJa- 

tifl  in  error. 

Stinson,  Chambers  &  Bnmki^  of  AbUoMb 
for  defendant  in  error. 

POWELL,  J.  In  Ita  petition  for  writ  of 
error,  the  plaintiff  In  error  states  the  nature 
and  result  of  the  suit  with  conunendnble 
cteamesa  and  brevity  as  tidknw 

"This  salt  waa  orlgbiaDy  brought  by  plaita- 
tiff  in  error  i^afaist  defendant  in  error  In  tiie 

district  court  of  Jones  county,  on  the  8th  day 
of  August,  1917,  for  the  principal,  interest* 
and  attorney  fees  of  a  certain  promissory  note, 
of  date  the  let  day  of  December,  1016,  ez- 
ecated  by  the  defendant  and  payable  to  tbe 
order  of  the  plaintiff  for  tbe  principal  sun  of 
$9G8.66,  due  June  SO,  1017,  bearing  interest 
from  maturity  until  paid  at  the  rate  of  10 
per  cent,  per  annum,  and  providing  for  10  per 
cent,  attorney  fees,  on  which  there  was  then 
due,  exdusive  of  Interest,  the  sum  of  $1,004.61, 
in  which  soit  tbe  plaintiff,  in  dae  form  of  law, 
filed  its  affidavit  and  bond  in  attadunent,  which 
was  duly  spproved,  and  the  attadiment  waa 
duly  issued  in  confonnity  with  law  on  August 
S,  1017,  and  was  dnly  levied  on  Angast  9, 
1017,  on  the  north  one-half  of  section  21  of 
the  Deaf  and  Dumb  Asylum  lands  situated  In 
Jones  county,  Tex.,  patent  No.  311,  volume  3, 
save  and  except  the  east  200  acres  of  said 
one-hslf  section  wbich  had  been  designated  by 
the  defendant  as  a  bnuestead,  a  copy  of  wMdi 
writ  of  attaehaunt,  irith  the  <^Sicer*a  rettnn 
thereon,  waa  filed  with  the  vamitj  olwk  of 
Jones  eoonty  for  record,  and  was  recorded  In 
the  attachment  records  of  said  county  whereby 
the  plaintiff  acquired  an  attachmeot  lien  against 
said  propert?  to  secure  the  amount  due  on  tbe 
note  Boed  on.  By  its  first  amended  original 
petition  plaintiff  prayed  for  Jadgm^t  for  prin- 
cipal, interest,  and  attorn^  fees  due  on  said 
note,  and  for  coats  of  suit  and  for  the  fore- 
closure of  ita  attachment  lien  apdnat  aaid  prop- 
erty. The  defendant  below  answered  that  the 
obligation  sued  on  was  given  by  the  defendant 
to  the  plaintiff  for  the  purchase  of  stock  in 
said  bank,  and  was  an  illegal  contract,  and 
contravened  tbe  Constitation  and  statutes  of 
the  state  of  Texas,  and  therefore  void,  and 
prayed  that  plaintiff  take  nothing  by  said  snit, 
and  that  he  go  hence  without  day  and  recov- 
er his  costs.  The  cause  was  tried  before  the 
court  without  tbe  intervention  of  a  JuiT»  and 
resulted  in  a  Judgment  that  plaintiff  take  noth- 
ing its  suit,  and  that  tbe  note  sued  on  be 
cancded  and  defendant  recover  Ida  costs.  In 
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due  time  plalatiff  filed  Its  motion  for  new  trial, '  fendant  That  thereafter  and  in  about  30  days, 
which  waa  overruled,  and  the  canse  was  brought '  the  defendant  execnted  his  note  to  the  plaintiff 
to  the  Court  of  Clvfl  Appeals  at  Forth  Worth,  i  to  cover  tb«  amoniit  of  Us  note  to  the  West- 
And  .transferred  by  the  Svpreme  Coort  to  the '  em  Natiomd  Bank  of  Vort  Wortit,  whereupon 


Goart  of  OItU  Appeals  at  Faso,  iriwre  it  ms 
■Armed" 

Tbe  majority  opinion  of  the  Court  of  Civil 
Appeals  referred  to  wlU  be  found  In  211  & 
\V.  644.  Associate  Justice  Hi^na  filed  a 
Tigorons  dissent  In  a  very  able  and  exhaua- 
tlre  opinion.   211  S.  W.  646. 

As  we  view  it,  tbe  controIUng  question  in 
tbis  at^eal  Is  whether  or  not,  when  the  stock 
waa  first  issued  the  bank,  it  had  been  paid 
for  in  money.  If  so,  tben  the  note  was  not 
void,  and  Stevenscm  was  liable  upon  it,  as 
well  as  €iM  various  renewals  thereof  given 
from  time  to  time.  Aa  bearing  upon  the 
above  lame,  the  finding  of  fact  of  the  trial 
court,  adopted  by  the  Court  of  Civil  Appeals, 
are: 

**Zhe  dsallnis  between  the  parties  teading  up 

to  and  colminating  in  the  execution  of  the  note 
sued  on  are  substantially  as  follows:  The  CiU- 
zens'  National  Bank  of  titamford,  being  incorpo- 
rated with  a  capital  stock  of  $30,000.  determin- 
ed to  looreaae  its  capital  stock  to  $100,000,  and 
thereupon  solidted  the  defendant,  by  its  cash- 
ier, to  purchase  of  this  iasue.  The  defendant 
replied  that  he  bad  no  money  wiEb  which  to 
make  a  purchase.  The  defendant  testifies  that 
the  cashier  then  replied  that  he  would  make 
hfan  able  to  buy;  that  thereafter  ho  executed 
bis  denand  note  for  $600,  payable  to  the  plain- 
tiff. Thia  latter  statement  is  denied  by  the 
cashier,  he  testifying  that  defendant  executed 
a  30-darnote,  payable  to  the  Western  Nation- 
al Bank  of  Fort  Wo^tb,  Tex.  The  trial  court 
made  the  ft^owing  finding  of  fact  with  refer- 
ence to  above  and  the  after  dealinffi  of  the  par- 
ties: 

"  That  defendant  was  informed  that  the  mon- 
ey would  be  procured  by  him  signing  bis  note 
to  the  Weatetn  National  Bank  of  Fort  Worth, 
whtdi  he,  on  June  26,  1909,  accor^^  did. 
Thia  note  was  for  $600,  representing  the  pur- 
cbaae  price  of  five  shares  of  stock  of  the  value 
of  $120  each ;  that  the  said  note  of  the  defend- 
ant was  a  demand  note,  and  was  placed  by  the 
plaintiff,  or  J.  Sk  Morrow,  acting  for  the  plain- 
tiff, with  the  aaid  Fort  Worth  bank,  and  In- 
'dorsed  hy  the  said  J.  S.  Morrow,  and  the  tes- 
timony authorizes  the  conclusion  of  fact  that 
the  money  for  the  face  value  of  the  same  was 
placed  to  the  credit  of  plaintiff  on  the  books 
of  the  Western  National  Bank;  that  several 
days  thereafter  the  plaintiff  notified  the  Comp- 
troller of  Cnrrency  that  the  necessary  smount 
of  capital  stock  had  been  subscribed  and  paid 
to  the  plaintiff,  and  thereupon  the  Comptroller 
of  Currency  issued  his  certificate  to  the  effect, 
authorizing  the  said  increase  of  capital  stock 
as  applied  for  by  the  plaintiff. 

"  "^at  about  the  time  of  the  execution  of 
the  said  note  by  the  defendant  to  the  Western 
Naticmal  Bank  of  Fort  Worth,  Tex.,  five  shares 
of  the  stock  of  plaintiff,  of  the  par  value  of 
$100  per  share,  was  issued,  but  not  delivered, 
to  the  defendant,  but  placed  by  the  plaintiff  with 
the  Weatem  National  Bank  of  Fort  Worth, 
aa  collateral  aecurlty  for  the  note  of  the  do- 


the  note  executed  by  the  defendant  to  said 
Western  National  Bank  was  redeemed  or  paid 
and  satisfied,  and  st  the  time  of  the  execntion 
of  the  note  by  defendant  to  plaintiff,  in  lien 
of  the  Fort  Worth  bank  note,  the  plaintiff  then 
delivered  said  five  shares  of  stock  of  plaintiff 
to  the  defendant.  That  defendant  in  this  case 
from  time  to  time  renewed  Ms  note  so  given 
to  the  plaintiff,  cnlminsting  in  the  final  note 
sued  OB  in  this  case  for  the  sum  of  $968.0B^ 
the  interest  bting  added  in  as  tiie  note  was 
renewed  from  time  to  time.*  ** 

The  record  is  strikingly  free  from  contro-y 
verted  issues  of  fact  The  facts  are  all  un- 
disputed, except  with  reference  to  the  note 
executed  by  Stevenson  to  the  Western  Na- 
tional Bank  of  Fort  Worth.  In  the  first 
places  Stevenson  testified  very  positively  that 
he  never  did  sign  a  note  to  said  bank,  but 
only  and  always  to  the  plaintiff  in  error. 
The  trial  court  found  against  this  conten- 
tion. Again,  there  was  some  dispute  in  the 
evidence  as  to  whether  or  not  the  Fort  Worth 
Bank  note  was  payable  on  demand,  or  in  30 
or  60  days.  The  lower  court  foimd  that  it 
was  a  demand  note,  but  not  presented  for 
payment  until  30  days  after  its  execution. 
Ttfi  case  was  very  fully  developed. 

The  federal  statutes  governing  the  Increase 
of  cai^tal  stock  and  the  issuance  thereof  by 
national  banks  provide: 

"Any  association  formed  under  this  title  oiay. 
by  its  artides  of  association,  provide  for  an 
increase  of  Iti  capital  from  time  to  time,  as  may 
be  deemed  expedient  subject  to  the  limitationa 
of  this  titie.  But  the  maximum  of  such  in- 
crease to  be  provided  in  the  articles  of  asso- 
ciation shall  be  determined  by  the  Comptroller 
of  the  Currency;  and  no.  increase  of  capital 
shall  be  valid  unto  the  whole  amount  of  such 
increase  is  paid  in,  and  notice  thereof  has 
been  transmitted  to  Uie  Comptroller  of  the  Cur- 
rency, and  his'  certificate  obtained  specifying  the 
amount  of  such  inoreaae  of  aq»ital  stock,  vrith 
his  apiwoval  thereof,  and  that  it  has  been  duty 
paid  in  as  part  of  the  capital  of  audi  asaoda- 
tion."  U.  &  Oomp.  8t  1  96T9. 

Article  1146  of  Vernon's  Sayles'  Revised 
Civil  statutes  of  Texas,  carrying  out  provi- 
sions of  the  Constitution  ot  Texas,  1b  as  fol- 
lows: 

"No  corporation,  domestic  or  foreign,  doing 
business  in  the  state,  shall  Issue  any  stock 
whatever,  except  for  money  paid,  labor  done, 
which  is  reasonably  worth  at  least  the  aum  at 
which  it  was  taken  by  the  corporation,  or  prop- 
erty actually  received,  reasonably  worth  at 
least  the  son  at  which  it  was  taken  by  the 
company.  Ai^  corporation  whfdi  violates  the 
previstona  of  tUs  artiele  shall,  tm  proof  there- 
of in  any  court  of  oonqiMtent  Jntisdiction,  for- 
feit its  charter,  permit  or  license,  as  the  case 
may  be,  and. all  rights  and  franchises  which  it 
holds  undeci  from  w  by  virtue  ef  the  laws  of 
this  sUte.** 


Digitfzed  by 


Google 


3G6 


231  SOUTH WESTSBN  BEPOBTEB 


(Tel. 


[11  The  defendant  In  error  lnT<^ed  the 
Texas  law  In  an  effort  to  avoid  hia  note. 
The  plaintiff  In  error  Is  a  national  banb.  In- 
corporated by  the  federal  government  as  one 
of  Its  agencies,  and  subject  to  Its  laws.  In 
its  organization  and  issuance  of  stodE  it  is 
subject  to  the  federal  statutes,  which  are  su- 
preme and  controlling.  It  Is  well  settled 
that,  If  the  federal  and  state  provisions  upon 
any  point  with  reference  to  national  banks 
conflict,  the  state  rules  must  yield.  See  Da- 
vis V.  Elralra  Savings  Bank,  161  D.  S.  275, 
16  Sup.  Ct.  502,  40  L.  Ed.  700;  Easton  v. 
State  of  Iowa,  188  U.  S.  210,  23  Sup.  Ct  288, 
47  U  Ed.  452;  F.  ft  M.  National  Bank  v. 
Dearlng,  91  U.  S.  29,  23  L.  Ed.  196.  The  lat- 
ter case  Is  dted  with  approval  by  the  Su- 
preme Court  of  Texas  In  the  case  of  Boemer 
v.  Traders'  National  Bank,  90  Tex.  443,  30  8. 
W.  285. 

In  the  case  at  bar.  If  the  stock  was  paid 
for  at  alt,  it  was  paid  In  money.  Tha't  being 
true,  we  are  not  called  upon  to  consider  pos- 
sible conflicts  between  state  and  federal  law. 
A  payment  In  casta  would  comply  with  either 
law. 

[2]  Do  the  facts  In  this  case  constitute  a 
payment  of  money  for  the  stock?  On  this 
point  the  majority  of  the  Court  of  Civil  Ap- 
peals held: 

"There  la  no  pretense  In  this  cue  that  there 
was  any  money  paid  into  the  plaintiff's  bank  by 
the  Fort  Worth  bank.  It  la  only  claimed  that 
a  credit  was  given  upon  Uie  books  of  the  Fort 
Worth  bank,  and  then  the  amount  placed  to  the 
credit  of  the  capital  stock  open  the  books  of 
plaintiff.  Credit  of  this  nature  is  not  equiva- 
lent to  cash  within  tfa«  meaning  of  the  Ouiatttn- 
tion  and  statutes." 

No  authority  Is  dted  by  that  court  to  sus- 
tain said  ruling.  We  find  none.  We  do  not 
think  It  sound  or  correct  It  Is  contrary  to 
our  dally  experiences  In  the  commercial 
world,  and  esi>eclally  transactions  between 
banks.  A  large  majority  of  transfers  of  mon- 
ey between  banks  are  made  on  pap^.  De- 
posits are  made,  subject  to  check  by  those  in 
whose  favor  they  are  made.  The  money  Is 
paid  out  on  such  checks,  and  frequently 
transferred  from  one  bank  to  another  In 
such  manner.  In  fact,  we  are  sure  that  as 
a  rule,  the  actual  cash  Is  not  transferred 
from  one  bank  to  another  in  payment  of  a 
credit  or  collection  due  It  In  one  case  out  of 
ten. 

In  this  case,  J.  S.  Morrow,  president  of  the 
Stamford  Bank,  Assisted  Stevenson  In  the 
purchase  of  five  shares  of  stock  In  his  bank. 
In  order  to  enable  blm  to  buy  the  same,  he 
arranged  with  the  bank  at  Fort  Worth  to 
make  Stevenson  a  loan,  which  was  to  be  evi- 
denced by  the  latter's  note,  indorsed  by  Mor- 
row personally,  and  further  secured  by  the 
bank  stodk  to  be  Issued  to  Stevenson.  The 
note  vFas  prepared  accordingly.  It  was  signed 
by  Stevmson  and  Imlorsed  by  Blorrow.  It 


was  accepted  by  the  Fort  Worth  bank,  and 
the  latter  placed  the  amount  of  the  note  to 
the  credit  of  the  Stamford  bank,  subject  to 
Its  check,  and  sent  In  a  slip  showing  the 
same.  The  Comptroller  of  the  Currency  of 
the  United  States  vras  advised  that  the  mon- 
ey had  been  iKtId  in,  and  the  increase  of  the 
capital  stock  was  authorlEed  by  him.  Then 
the  stock  was  Issued  to  Stevenson.  He  in- 
dorsed It  In  blank.  It  was  then  forwarded 
to  the  Fort  Worth  bank,  to  be  deported  with 
it  as  collateral  security  for  the  Stevenson 
note.  As  we  view  it,  these  facts  constitute 
a  payment  of  the  money  to  the  Stamford 
bank.  Just  as  completely  and  condusively  as 
would  an  actual  transfer  of  the  cash  to  the 
vaults  of  the  latter.  We  are  sustained  in 
this  view  by  several  of  the  aatb«)ttes,  to  a 
few  of  whldk  we  refer. 
Motm  on  Banks  and  Banking,  f  481,  H7«: 

"A  credit  ^en  for  the  amoant  of  a  check  by 
the  bank  upon  which  it  is  drawn  Is  eqnivalent 
to  and  will  be  treated  as  a  psymeat  of  a  check. 
It  is  the  same  as  U  the  mon^  had  been  paid 
over  the  counter  on  the  cheek  and  then  isua*- 
diately  paid  bai^  again  to  aoconnt.** 

The  above  text  is  quoted  with  approval  by 
the  Supreme  Court  of  N^raska  in  the  case 
of  Bartley  v.  State,  63  Neb.  SIO,  78  N.  W. 
744,  as  follows: 

"It  was  conceded  en  the  argamtot  by  oonniel 

for  the  accused  that,  if  the  latter  had  drawn 
from  the  depodtory  bank  the  actual  caA  and 
then  redeemed  the  warrant  therewith,  proof 
thereof  would  be  sufficient  to  sustain  the  charge 
of  eiobexzlcniAnt  of  money.  As  we  view  it, 
the  legal  effect  of  the  transaction,  as  it  ac- 
tually occurred,  is  not  materially  different  ^e 
defendant,  as  state  treasurer,  drew  bis  check 
upon  the  Omaha  National  Bank  for  $2013M-0S, 
payable  to  the  order  of  the  president  thereot 
and  deHvered  the  same  to  the  payee,  which,  in 
connection  witii  the  acceptance  ot  the  chedi 
by  the  bank,  the  entry  of  the  transaction  upon 
the  books  thereof,  and  the  surrender  of  the 
warrant  to  the  defendant,  constitnted  a  segre- 
gation or  separation  of  tine  amount  of  dollazs 
expressed  In  the  check  from  the  general  mass 
of  money  In  the  bank  as  the  portion  belonging 
to  the  state,  and  passed  the  titie  to  the  latter. 
In  contemplation  of  the  parties,  and  In  the  eye 
of  the  law,  the  segregation  was  as  full  and 
complete  as  though  Mr.  HiHard.  .the  president 
of  the  hank,  npon  the  delivery  'of  the  chedc  to 
liiim  had  stepped  Into  the  vault,  eonated  oat 
$201,884.06,  placed  It  upon  the  counter,  charg- 
ed the  state  with  that  amoint  on  the  bank 
books,  credited  the  Chemical  National  Bank 
with  a  like  sum,  delivered  the  warrant  to  the 
defendant,  and  then  returned  the  money  to  the 
yault  from  whence  It  came;  or  as  If  the  check 
had  been  made  payable  to  the  defendant's  own 
order,  by  himself  presented  to  the  paying  teller 
at  the  bank  for  payment  who  selected  from  the 
mass  of  money  hi  -the  bank  the  sum  represent- 
ed by  the  check,  placed  tiie  same  in  a  pile  on 
the  counter,  and  then,  by  direction  of  the  de* 
fendant,  applied  the  same  In  payment  ot  the 
warrant  To  constitote  aOibesslement  It  was 
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sot  nFPessarr  that  the  defendant  himself  should 
have  acquired  the  physical  or  manual  possea- 
sion  of  the  money.  He,  by  his  check,  author- 
ized and  directed  the  bank  to  pay  the  money 
called  for  therein  to  'J.  H.  Millard,  Pt*  The 
.bank  was  thereby  empowered  to  select  and 
trannfer  the  money  to  the  payee,  which,  in  con- 
templation of  law,  it  £d,  although  there'  was 
no  actnal  handUnr  Of  a  dollar  in  the  entire 
transaction.  In  the  language  of  Morse,  Banks 
and  Banking,  |  451,  *A  credit  given  for  the 
amonnt  of  a  che<ft  by  the  bank  upon  which  it 
is  drawn  is  equivalent  to,  and  will  be  treated 
as,  a  payment  of  the  check.  It  is  the  same 
as  if  the  money  had  been  paid  over  the  coun- 
ter on  the  che<^,  and  then  Immediately  paid 
back  again  to  the  account  or  for  the  use  for 
which  the  credit  is  given.'  See  Oddie  t.  Na- 
tional aty  Bank  of  New  Tork.  45  N.  T.  TSS." 

Agala,  tbo  Bama  text  la  dtBd  wiUi  agipninl 
tj  tbm  Suproae  Gonrt  ot  Oragoii,  in  cue  of 
'  State  T.  Bobs,  06  Or.  45(K  104  Pac.  696.  100 
Paa  1022,  42     B.  A.  (N.  S.)  601»  eiS.  That 
court,  continiiing,  saya: 

"3.  When  the  Trust  Company  placed  to  the 
credit  of  *Stee1,  Treasarer,  Bducation,'  the 
amount  of  a  cheek.  It  thereby  acknowledged  that 
H  had  recced  Uie  amonnt  of  the  dieck  in 
money,  and  Is  at  least  prima  fade  mffident  to 
eatablldi  the  rece^  Oe  monef  by  tiie  Tmst 
CanVBBT*" 

JDdge  'WWlams,  d  our  own  Supreme  Court. 
In  caae  of  Anderson  v.  Walker,  County  Jndge, 
93  Tex.  119, 68  S.  W.  821,  expnana  the  same 
Tiew  aa  taitawai 

**U  Is  an  vndisinitcd  feet  that  a  credit  t» 
tiie  county  was  entered  upon  the  bank  hooks, 
aad  this,  prima  fade,  represented  so  much  mon* 
my  OB  dqwalt  bdonging  to  the  oonnty.**  See 
Newmark  on  Bank  D^wtfts,  1 181. 

In  our  view,  therefore,  this  stock  was  actu- 
ally paid  for  in  money.  Hie  Issuance  ther»- 
of  was  lawful,  and  the  flrat  note  executed  by 
Stevenson  was  valid  and  binding,  as  were 
the  several  renewals  thereof,  Indnding  tbe 
note  In  suit,  executed  from  time  to  time. 
Having  held  this  stock  was  paid  for.  It  Is  not 
necessary  to  pass  upon  the  qaestlon  so  ably 
discussed  by  Judge  Higglns  In  bis  dissent, 
and  in  which  he  holds  that  tbe  certificate  of 
the  Comptroller  of  the  Currency  that  the 
money  had  be^  paid  in  was  conclusiTe,  and 
not  subject  to  rollateral  attack. 

[t,4]  It  la  suggested  that  the  note  to  the 
Western  Nationaj^Bank  was  void,  because  It 
la  Illegal  for  one  national  bank  to  loan  money 
and  take  a  note  therefor,  secured  by  the 
stock  of  another  n&Uonal  bank.  We  know  of 
no  snch  law  of  either  state  or  nation.  We 
have  been  dted  to  no  such  law.  It  Is  with- 
in the  common  knowledge  of  us  all  that  state 
and  national  banks  are  almost  daily  making 
loans  secured  by  capital  stock  of  other  banks. 
It  has  been  distinctly  held  that  one  national 
bank  can  make  a  loan  secured  by  the  stock 
of  aaoth«r  natimal  bank,  Tbe  United  Statoa 


Supreme  Court,  In  the  ease  of  National  Bank 
V.  Case,  99  U.  S.  628,  2S  L.  Bd.  448,  speaks  as 
follows: 

"There  is  nothing  in  the  argament  on  behalf 
of  the  appellant  that  the  bank  was  not  author- 
ised to  make  a  loan  with  the  stock  of  another 
bonk  pledged  as  collateral  securi^.  That  is 
an  ordinary  mode  of  loaning,  and  there  Is  noth- 
ing in  the  letter  or  spirit  of  the  National  Bank- 
ing Act  that  prohibits  it.  But  if  there  were, 
the  lender  conld  not  set  up  its  own  violation  ol 
law  to  escape  tiie  respondbOtty  rasoltlng  firom 
its  illegal  action." 

Tbe  transaction  between  Morrow  and  Ste- 
venson, In  our  view,  was  aitlxely  legitimate. 
If  Morrow  was  good  enou^  to  help  Steven- 
son to  get  this  stock  with  his  bank,  even  to 
the  extent  of  indorsing  bis  note  personally, 
that  fact  should  not  afford  Stevenson  any 
cause  for  complaint.  If  Uorrow  was  care-' 
less  of  bis  bank's  interest  in  later  making  to 
Stevenscn  a  loan  without  security,  to  pay 
his  debt  to  tbe  Vort  Worth  baidc,  fihe  only 
room  for  complaint  was  on  the  part  of  the 
other  Btockbc^ers  «f  the  bank.  Sterensmi 
should  not  be  heard  now  to  try  to  avoid  a 
valid  obllgalioB.  even  though  the  bank  atoA 
purduiaed  did  not  prove  p rentable.  Invest 
ments  are  frequently  made  whldi  torn  oat 
likewise. 

No  fraud  on  the  part  of  plaintiff  In  error 
or  its  officers  was  alleged  in  the  pleadings 
filed  by  Stevenson.  None  was  shown.  There 
is  no  evidence  showing  any  promise  or  agree- 
mmt,  on  the  part  of  the  Stamford  bank  or 
Its  ofBcffl^  to  take  care  of  Stevenson's  note 
to  the  Fort  Worth  bsnk  at  Its  maturity.  Tbe 
whole  case,  as  heretofore  stated,  seems  to  us 
to  present  a  state  of  facts  which  doubtless 
happ^is  time  and  time  again,  each  day  In 
Texas,  and  which  we  deem  lawful. 

As  we  view  the  case,  ttxe  only  proper  Judg- 
ment In  the  lower  court  would  have  been  one 
in  favor  of  plaintiff  In  error  for  the  full 
amount  sned  for,.wttti  foreclosure  of  its  aN 
tachment  Hen.  We  would  recommend  the 
rendition  ot  such  a  Judgmmt  here  except  for 
tbe  fact  that  we  think,  as  a  practical  prop- 
osition, the  trial  court  and  Its  clerk  can  more 
conveniently  assess  the  damages  and  work 
out  other  details.  In  fact,  the  record  here 
does  not  disclose  an  entirely  accurate  or  de- 
tailed description  of  tbe  200-acre  homestead 
tract  to  be  excluded  from  Qie  attachment  lien 
foreclosure.  Therefore,  we  recommend  that 
the  Judgments  of  the  district  court  and  the 
Court  of  Civil  Appeals  be  reversed,  and  the 
cause  remanded  to  the  former,  with  lustruc- 
ti<»is  to  render  Jadgment  in  favor  of  plain- 
tifl  in  error  for  the  full  anrount  due  upon  . 
tbe  note  sued  upon,  as  per  Its  terms,  indud- 
ing  prindpal,  Interest,  and  attorney's  fees, 
for  costs  of  court  and  a  foredosure  of  Its  at- 
tachment lien,  all  as  prayed  for  tn  Its  first 
amended  original  petlUon. 


Digitized  by  Google 


368 


231  30UTHWESTBRN  BEPOBTEB 


(Tex. 


PHlLLirs,  C.  J.  The  Judgment  recom- 
mended la  the  report  of  the  Commission  of 
Appeals  la  adopted,  and  will  be  mtered  u 
the  Judgment  of  the  Supreme  Ckmrt 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  tbe,Qaestlfla  dlscosna  in  its 
oplni(ML 


MASSILLON  ENGINE  &  THRESHER  CO.  V. 
BARROW  0t  nl.   (No.  210-3306.) 

(Commiision  of  Ai>peal*  of  Texas,  Section  A. 
June  1.  1921.) 

1.  Homettead  9=>89— Both  widow  aiHl  remalB- 
derroan  eanjiot  have  homestead  in  same  laid. 

A  eon,  living  with  his  widowed  mother  upon 
land  which  she  claimed  as  her  homestead,  was 
precluded  from  asserting  a  homestead  interest 
in  the  same  land  which  she  claimed  as  a  home- 
stead, for  one  claiming  merely  an  interest  in 
remainder  id  without  any  right  to  posseesion 
necessary  to  found  a  claim  of  homestead. 

2.  Honestead  ^^84— Tenaats  IR  oonmon  held 
to  have  improised  traet  with  honattead  obar- 
aoter. 

Where  sarriTing  widow  and  children,  upon 
death  of  the  hnshand  and  fiitber,  became  tra- 
ants  In  common  of  a  tract  of  eommnnltj  land 
of  the  mother  and  deceased,  and  one  worn  Ured 
upon  the  tract*  and  had  indosed  and  was  using 
not  more  than  20  acres  of  it.  and  another  son 
was  living  upon  contiguous  land  which  be  had 
purchased  and  built  a  house  on,  and  his  inclo- 
sure  extended  onto  the  tract  and  within  Its 
compass,  and  upon  such  tract  were  the  bam, 
some  fruit  trees,  and  a  plot  mt  ground  not 
ezceedlBg  10  acres  whldi  he  ms  fanning,  the 
sons  onbjeeted  the  land  to  Iwmestead  puzposas. 

3.  Homestead  ^»84— Tenants  Is  soanoa  may 
Inpress  land  with  liomestead. 

Tenants  in  common  may  impress  the  traet 
owned  in  common  with  the  character  of  a 
homestead,  provided  such  use  does  not  prej- 
udice the  rights  of  other  cotenantsi 

4.  Honestead  ^»37-^0Rie«tead  Isterest  of 
teaants  In  common  not  eonflnsd  to  land  aots- 
ally  Inclosed  by  thsm. 

The  homestead  interest  of  tenants  In  com- 
mon is  not  confined  to  the  land  actually  in- 
closed by  them,  but  is  coextensiTC  with  their 
undivided  interest  in  the  entire  tract,  and.  so 
long  as  it  is  onpartitloned,  it  is  not  within  their 
power  to  designate  their  homestead  by  metes 
and  bounds. 

5.  Homestead  «s»37~-lneiasnre  of  part  of  tract 
by  tenants  In  common  does  not  limit  their 
liomestead  to  Inclosed  part  where  mmalnder 
li  wild  land. 

The  law  does  not  absolutely  protect  the 
entire  tract  of  land,  np  to  the  amouit  of  200 
acres,  upon  which  the  homestead  may  be  locat- 
ed, regardless  of  the  use  to  whidi  a  part  of  it 
may  be  devotsd,  but  merely  limits  or  restricts 
the  homestead  to  that  acreage,  and  the  own- 
er may.  by  a  use  inconsistent  with  the  home> 
stead  purpose,  abaiidon  a  part  o£  that  wtiich 


«»ForotiMr 


the  law  would  otherwise  protect;  but,  where 
the  unindosed  land  of  a  tract  held  by  tenants 
in  common  was  wSd,  uncultivated  land  not  osed 
for  any  purpose,  such  use  was  not  inconflastent 
with  homestead  purposes,  so  that,  as  to  tenants 
In  common  who  bad  indoeed  part  of  the  tract, 
and  were  living  thereon  as  their  homestead, 
their  homestead  right  extended  to  their  undi- 
vided interest  in  the  whole  tract,  for,  in  su<di 
ease,  until  there  is  an  inconsistent  use,  the 
law  Implies  an  intent  to  use,  and  therefore  at 
constructive  use,  of  the  entire  tract  for  home* 
stead  purposes. 

Error  to  Court  of  Civil  AjkmnOb  of  Wntli 
Supreme  Judicial  DlstrlcL 

Salt  by  Olftrnce  Barrow  and  otbov 
against  llie  MasalllMi  Engine  &  Umaher 
Compai^.  Judgment  for  plalntifFIs  wan  af- 
flrsMd  by  tlm  Ocmrt  eC  OMl  Appeal*  (S08  S. 
W.  988).  «ad  defendant  brings  ernn*.  IDcOi- 
fled  and  afllrmed. 

H.  K.  Marshall,  of  Houston,  and  A.  W. 
Marshall,  of  Anahuac,  for  plalntlfF  In  error. 

Stevens  A  Stevoi^  of  Houston,  for  de- 
fendants In  error. 

SPHIKCMEt,  J.  Clarence  Barrow  and  wiCe^ 
Bosa,  Lee  Barrow  and  wtt»,  JoeeiAilne^  and 
J.  M.  Barrow  and  wife,  Jane,  institnted  tills 
salt  In  the  district  court  of  GbamboB  conn- 
ty,  Tex.,  naming  tlie  MiustUon  Engine  ft 
Thresher  Company,  «  coiporatlon,  and  F.  B. 
lAfrar,  ili«rlfr  of  Chambers  ooun^*  Tes^  as 
defendants,  seeking  to  restrain  ttie  sals  ot 
the  lands  described  In  ttn  petition — the  cor- 
poratlon  having  procured  the  issnance  of  an 
order  of  sale  upon  a  Judgment  wtaldt  tbs 
corporatien  had  secured  In  tbe  district  court 
of  CSuunbers  county,  Tex.,  against  Clarence, 
Lee  and  J.  M.  Barrow,  and  this  order  of  sale 
having  beoi  placed  in  the  hands  of  the  Aer- 
iff.  Lee  and  J.  M.  Barrow  haTfng  died  dnr^ 
Ing  the  pendency  of  the  suit,  tb»  proper  heirs 
were  made  parties  thereto. 

The  basis  of  the  Judgment  against  tte 
three  Barrows  was  this:  On  Oetoba  T,  A. 
D.  1903,  In  OTder  to  better  secure  the  coipo- 
ration  in  the  paymmt  of  an  indebtedness 
which  tbe  Barrow  inothers  owed  it,  tiw 
three  brothers,  joined  by  their  wives,  exB- 
cuted  and  delivered  a  mortgage  upon  tl»^ 
undivided  interest  In  the  two  tracts  of  land 
which  are  the  subject  of  this  controversy- 
one  consisting  of  540  acrey  the  other  of 
160  acres.  Upon  the  Indebtedness  becoming 
due,  and  upon  default  In  the  payment  there- 
of, that  suit  was  instituted,  but  the  wives 
were  not  made  parties  thereto.  Judgment 
for  the  amount  of  the  indebtedneas,  with 
foredosuie  of  the  mortgage  lien,  was  Ten- 
dered; the  judgment  directing  an  order  vt 
sale  upon  the  lands  i^on  wldeb  sndi  lien 
was  foreclosed. 

The  present  suit  for  Injunction  Is  predlcat- 
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ed,  upon  the  alleged  ground  that  the  land 
In  qoesttm  constituted,  at  the  time  at  the 
uecQtion  o£  the  mortsag^  tba  faomeetead  of 
the  plalotWn  apd  that  the  mortgage  not 
executed  tot  the  purpose  cf  paying  or  &&■ 
coring  the  payment  of  any  lien  for  purchase 
money;  taxes,  or  improTemeiit  upon  auch 
bmnestead. 

The  court  Issued  a  temptHraxy  restraining 
order,  and,  upco  final  hearing,  perpetually 
enjt^ned  the  foredosnr^  by  order  of  sale, 
of  the  ludgmoit  lien  agidnst  the  laud  claim- 
ed as  homesteads  by  the  plaintiffs,  and  In 
this  final  order  decreed  that,  In  so  far  as 
the  Judgment  In  the  foreclosure  suit  purport- 
ed to  fix  a  lira  against  the  land  described  in 
the  Judgment,  it  be  canceled  and  held  for 
naught.  Upon  aweal,  the  Court  of  Civil  Ap- 
peals affirmed  the  Judgment   203  S.  W.  933. 

J.  S.  Barrow  died  In  1892,  leaving  siur- 
vivlng  him  seven  children — Clarence,  Lee, 
and  J.  M.  being  of  this  number — and  his 
wife,  Eliza  Jane  Barrow,  the  mother  of  these 
children.  It  is  admitted  that  the  540-acTe 
tract,  luii>wn  as  the  Banda  tract,  was  the 
separate  property  of  J.  S.  Barrow,  and  the 
160-acre  tract,  known  as  the  Barrow  tract, 
the  community  property  of  tbe  marriage. 

[1]  Clarence  and  Lee  Barrow  and  the 
heirs  of  J.  M.  Barrow,  deceased,  each  claim- 
ed a  homestead  rl^ht  to  an  undivided  interest 
of  200  acres  of  the  entire  tract  of  land,  al- 
though each  was  entitled  to  but  an  xmdlvlded 
Interest  of  approximately  67  acres.  The 
land  was  divided  subsequCTt  to  the  giving 
of  the  mortgage.  Clarence  Barrow  lived  In 
the  honee  with  his  moth^  uiKm  the  540- 
acre  tract  of  land.  His  claim  to  a  home- 
stead Intereet  is  based  t^ui  hla  own  art- 
denoe,  as  fitfllows: 

"I  married  at  home,  bat  do  not  remember 
how  long  I  had  been  married  at  the  time  I  slsn- 
ed  this  mortgage.  I  was  living  on  the  old 
place.  We  took  an  undivided  interest  In  the 
land,  saA  it  iiad  never  been  divided.  I  never 
had  built  a  home  or  house  on  any  part  of  the 
700  acres  before  this  mortgage  was  given,  bot 
I  lived  on  the  homestead.  My  mother  was  living 
in  the  old  Barrow  homestead,  and.  had  been 
li^g  there  since  the  death  of  my  father.  I 
was  living  there  with  my  mother.  She  re- 
mained there  and  occupied  it  np  ontil  the  time 
of  her  death.  She  osed  that  as  her  hemaatead. 
I  did  not  rentiaqd  from  my  mother<  just  work- 
ed with  her.  I  think  the  Banley  (Banda)  is 
all  praise,  and  the  Barrow  is  all  prairie  ex- 
cept a  little  bit  in  the  woods.  Nobody  ocoipied 
that,  outside  of  the  Uttle  field  John  had,  and 
what  Lee  had,  and  irtiat  my  mother  had,  there 
In  the  old  home  ^aee,  all  that  land  va»  ont. 
We  had  abont  40  anes  under  fence,  and  tlie 
rest  of  it  was  wild  range  laud,  and  there  was 
no  attempt  to  utilise  it.  Outside  of  what  we 
were  farming  and  oar  pasture,  the  rest  of  it 
was  outside." 

He  also  testtfled  that,  before  and  after  the 
execatloo  of  the  mortgage,  he  and  his  broth- 
mi  got  their  firewood  and  posts  from  tiie  16 
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acres  of  timbered  land  on  the  bayou.  This 
tract  was  on  the  Banda  surv^,  and  was  sub- 
sequently aet  aside  In  partition  to  Clarence 
Barrow.  It  la  quite  (dear  from  the  undis- 
puted evidence  that  Ow  alleged  dalm  of 
CSazenoe  Barrow  to  a  homestead  right  is 
coextauive  with  and  confined  to  tbe  identical 
lanid  used  by  his  mother  as  her  indepraident 
homeetead.  No  act  M  his  Indicated  an  in- 
tention to  devote  any  of  the  land,  outside  of 
that  held  and  used  by  the  mother,  to  home- 
stead puriMsea  No  contention  is  made  that 
she  alMLudoned  her  homestead,  or  waived  her 
right  thereto;  but,  on  the  other  hand.  It  Is 
admitted  that  she  continued  to  exercise  the 
right  of  homestead  posaeaslMis  given  her  un- 
der the  Ocmstltutlon  nnti]  her  death.  This 
right  was,  we  think,  exiduslve,  and  predud- 
ed  Clarence  Barrow  and  the  other  heirs  ab- 
:  solntely  from  asserting  a  homestead  Interast 
In  the  same  land  which  she  claimed  as  a 
homestead,  while  her  right  of  possession  con- 
tinued and  was  exercised.  l^Ia  Identical 
question  was  before  the  Supreme  Court  of 
Eentacky  In  the  case  of  Merrlfleld  v.  Uerri- 
fleld,  82  Ey.  528.  Tiixt  court  said: 

"Bnt  both  she  [the  widow]  and  D.  B.  Her- 
rifield  rthe  son]  cannot  hare  a  homestead  In 
the  land.  It  was  decided  in  the  case  of  M»- 
guire.  Hdm  &  Co.  v.  Burr,  4  Ky.  Law  B«p. 
659,  that  joint  owners  at  a  tract  of  land,  upon 
which  they  both  live  in  separate  buUdinga  witli 
their  families,  are  each  entitled  to  a  homestead, 
although  tbe  land  haa  not  been  divided.  But 
this  court  has  never  gone  so  far  as  to  deter- 
mine, tim^t  both  the  widow  and  remainderman 
can.  at  the  same  thne,  have  a  homestead  In  the 
same  land,  nor  do  we  think  tbe  statute  can  be 
so  applied  and  extended.  The  theory  of  the 
homestead  exemption  is  thai  the  debtor  requires 
a  prescribed  amount  in  value  of  land  to  be  aet 
apart  for  tbe  support  of  himself  and  depend- 
ent famil;,  but  to  accomplish  such  a  beneficent 
object  he  must  have  the  rigbt  to  occupy  end 
use  it;  *  *  *  but  a  party  having  merely  an 
Interest  in  ramainder  Is  withont  any  viglit  to 
tiie  poesssston,  and,  In  tiie  «"M"*"g  vf  the 
law,  not  in  possession.'' 

• 

Defendant  in  error  reliee  upon  the  decision 
of  tbe  majoilty  in  Ward  r.  Walker  (lai:. 
Oiv.  A9P.}-1B»  S.  W.  820;  In  wUcb  Writ  of 
error  was  denied,  as  decisive  of  the  question 
that  tba  diUd  of  a  anrrlTDr  owning  an  un- 
divided Interest  in  land  devoted  to  homestead 
purposes  die  snrvlvor  may*  by  living  with 
ttie  latter,  aoqnhre  a  homestead  intweet  In 
the  saiae  land  daslcnated  and  osed  by  the 
survivor, as  a  homestead*  In  our  opinion 
the  decision  of  the  majority  upon  that  ques- 
tion was  erroneous. 

In  that  case  the  plalntUTs  were  seeidng 
to  enforce  the  spedflc  performance  of  a  con- 
tract concerning  land.  O  K.  Walker  and 
wife,  defendants  against  whom  spedfic  per- 
formance was  sought,  interiMsed  the  defense 
that  the  land  was  their  hmneatead,  and  that, 
as  the  wife  did  not  Join  In  the  contract,  tlie 
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oontract  was  veld  u  to  them,  Tbey  occa- 
pled  and  daimed  tbe  same  land  as  a  home- 
stead as  did  the  father.  The  trial  court  Te- 
fused  to  decree  tq>ecifie  perfiormancse  agalnat 
them  or  the  other  tenants  In  common,  named 
as  defendants  In  the  actlMi.  JiYom  this 
Judgment  the  platntig  amiealed.  The  Court 
cf  OirU  Appeals  afllnned  the  Judgmoit  as  to 
C.  K.  Walker  and  wlfe^  upon  the  ground  that 
the  land  was  th^  homestead,  but  reversed 
and  ronanded,  with  Instructbrns  to  the  txUtl 
court  to  enter  Jodgmsit  against  W.  C  Walk- 
er,  G.  W.  Walker,  and  L.  H.  Walker,  decree- 
ing spedflc  performance  by  them  as  to  their 
undivided  Interest  In  the  land  described  tn 
tbe  contract.  'Rie  latter  applied  for  writ  (rf 
error,  but  O.  K.  Walker  and  wU6,  being  sat- 
isfied with  the  Jud^ent,  did  not  join  In  tbe 
application  for  the  writ,  and  neither  did  the 
plaintiffs  api^  for  a -writ  of  error  to  cor- 
rect the  judgment  of  the  Court  of  Civil  Ap- 
peals as  to  C.  K.  Walker  and  wife. 

We  have  examined  tbe  application  for 
writ  of  error  In  that  case,  and  find  that 
there  is  no  assignment  in  tbe  application  di- 
rectly or  indirectly  calling  in  question  the 
correctness  of  the  majority's  opinion  upon 
the  homestead  qnestlon.  Therefore,  the  re- 
fusal of  the  application  for  the  writ  cannot 
be  considered  an  approval  of  tbe  mlsjorlty's 
holding  npon  tbat  question. 

[J]  Tbe  160-acre  Barrow  tract  was  the 
community  property  of  Eliza  Jane  Barrow 
and  J.  S.  Barrow,  and,  upon  the  death  of  J. 
8.  Barrow,  the  children  and  the  mother  be- 
came traants  in  comm<m.  At  the  date  of  the 
giving  of  the  mortgage,  Lee  Barrow  lived  up- 
on  this  tract,  and  had  Inclosed  and  was  us- 
ing not  more  than  20  acres  of  It  J.  M.  Bar- 
row purdiased  from  one  Wallls  less  than  an 
acre  of  land — out  of  a  tract  of  land  not  the 
subject  of  this  litigation,  but  contiguous  to 
the  land  In  controversy — upon  which  he  had 
erected  a  house,  and  was  living  at  the  date 
of  the  transaction.  Tbe  evidence  reveals  that 
the  inclosure  extended  onto  tbe  Barrow  tract, 
and  that  within  Its  compass,  but  upon  the 
Barrow  tract  were  the  bam,  some  fmlt 
trees,  and  a  i^ot  of  ground  not  exceeding  10 
acres,  ^Ich  he  was  farming. 

[t,4]  Under  these  fttcts,  It  cannot  be 
donbted.  we  think,  that  it  was  tbe  Intention 
of  lioe  and  3,  H.  Barrow  to  subject;  and  that 
Qiey  did  subject  tiie  land  so  used  to  home- 
stead purposes.  It  Is  well  settled  diat  as 
tenants  In  comnum,  they  had  a  right  to  Im- 
press Che  land  with  the  homestead  diaraeter, 
provided  such  use  did  not  pr^udlea  tbe 
lights  of  thft  other  cotenants.  OlemeBts 


IaC7,  ffl  Tex.  ISO.  nielr  homestead  Intscest 
was  not  confined  to  the  land  actnalljr  Is- 
closed,  but  was  coextraslve  with  th^  un- 
divided Interest  ta  Che  entire  tract;  and,  so 
long  as  It  was  unpartltUffied,  It  was  not 
within  their  p^wer  to  designate  Uielr  home- 
stead by  metes  and  bounds.  Jenkins  v. 
V<^,  64  Tex.  636;  Brown  et  aL  t.  McLeor 
nan  et  al..  60  Tex.  48. 

[I]  The  homestead  rights  ol  Lee  and  J.  H. 
Barrow  to  the  extrat  of  their  undivided  In- 
terest In  the  entlxb  tract  Is  not  to  be  defeat- 
ed, and  th^r  homestead  right  etrnfined  to  tiw 
amount  of  land  actually  Inclosed  and  used 
by  them,  merely  because  the  entire  tract  was 
not  used.  The  law  does  not  absolutely  pro- 
tect tbe  entire  tract  of  land  up  to  tbe  amoont 
of  200  acres,  npon  whlc^  the  homestead  may 
be  located,  regardless  of  the  use  to  which  a 
part  of  it  may  be  devoted.  It  merely  limits 
or  restricts  the  homestead  to  that  acreage, 
and  the  owner  may,  by  a  use  Inconsistent 
with  the  homestead  purpose,  abandon  a  part 
of  that  which  the  law  would  otherwise  pro- 
tect 

The  unlnclosed  land  of  the  Barrow  tract 
was  not  put  to  a  use  Inconsistent  with  home- 
stead purpo^ies.  In  fact  H  was  vrild,  uncul- 
tivated land,  not  used  for  any  purposeu  In 
a  case  of  tbls  character,  until  there  is  sndi 
Inconsistent  use,  the  law  Imfdles  an  Intrat  to 
use,  and  therefore 'a  cooatructtve  use  of,  the 
entire  tract  for  homestead  porpose^  snd  pro- 
hibits the  creatloa  of  Uois  thereon  except 
for  the  purposes  stated  In  the  Oonstltntloa. 
McDongall  et  aL  T.  McOinnlss  et  sL,  21  Bla. 
362;  Morrlssey  t.  Dom^uek  82  Kan.  6^,  6 
Pat  27.  . 

It  is  our  conclusion  that  the  mortgage  Hen 
attempted  to  be  created  upon  the  undivided 
Interest  of  Lee  and  J.  M.  Barrow  In  tbe 
Barrow  tract  Is  Invalid ;  but  that  otberwlse 
It  is  a  valid  and  enforceable  lien. 

We  recommend,  thereft»e,  tbat  the  judg- 
ment of  the  district  court  be  modified,  so  as 
to  permit  the  carrying  out  of  the  order  <MF 
sale,  under  the  terms  of  the  judgmoit  in  tbe 
original  suit  of  the  undivided  interest 
Clarice  Barrow  in  the  Barrow  survey,  and 
Qf  Clarence  Barrow  and  tbe  other  defmdsnta 
in  error  of  their  undivided  interest  In  tiie 
540-acre  tract  of  land;  and,  as  so  modUsd, 
tbat  tbe  judgm^  be  affirmed. 


PHILUP8,  0.  J.  The  judgmoat 
mended  in  the  report  of  the  Oommlssim  of 
Appeals  is  ad<^>ted,  and  will  be  altered  as 
the  judgmoit  <a  tb»  Sapmae  Ooort 


Digitized  by 


,  Google 


Tex.y 


(HI 


ROBERTS  ft  al.  Y.  ARMSTRONa 

(No.  22S-3393.) 

(Comndwton  of  Aiq>eal>  of  Texait,  Section  A. 
JnM  1,  1921.) 

1.  Apmal  ud  -orror  4aal2l3— Judgnmt  ei 
f onior  appooi  Rot  ooiioltuivft  whort  plooAoos 
ud  fteU  diffor. 

Wbero  the  pleadings  and  ftcto  on  eteosd 

trial  were  not  identical  vith  thoae  on  the  first, 
the  opinion  and  judgement  of  the  Court  of  Civil 
Appeals  on  the  former  appeal  did  not  so  finally 
and  fnlly  adjndicate  both  the  law  and  the  facta 
aa  to  joBtity  the  tHal  coort  on  t^e  semnd  trial 
in  Ktrildng  oat  the  answer  of  defeodanta,  oon- 
both  general  denial  and  other  defenaive 
pleas,  and  in  rwdering  jodgment  for  plaintiff 
without  proof  of  any  facts  exicept  the  raloe 
of  the  xenta  sued  for. 

2.  VMdor  aad  purchaser  «=al8(V3)— Optlonae 
dM  not  aoqalrs  iHle  by  option  eontraot. 

By  an  option  contract  the  oiitlonee  did  not 
acqnire  any  title  to  the  land  invi^Ted,  bat  at 
most  secured  «nly  the  titfit  to  aeqcire  an  in- 
terest in  tbft  land  by.  complying,  at  bis  election, 
with  the  atipolationa  on  his  part 

3.  Vendor  and  psrohasor  9s:^196— Owner 
tttletf  to  reats  and  crops  natll  title  dafoated 

exercise  of  o|itloa. 

The  bolder  of  an  option  contcaet  covering 
land  can  occupy  no  better  position  than  the 
holder  of  a  mortgage  dnly.  recorded  prior  to 
the  owner's  contract  of  tenancr  and  prior  to 
planting  of  the  crop:  in  case  of  a  mortgage 
the  owner  of  the  land  remains  BQCb  until  hla 
tifle  Is  defeated  at  foreclosure  sale,  and  In  the 
case  of  an  option  he  remains  the  owner  nntU 
the  holder  of  tite  option  tenders  full  eomi^I- 
snce  with  Its  terms  and  becomes  entitled  to 
receive  a  conveyance  in  accordance  therewith, 
the  owner  In  ^tiier  case  being  entitled  to  the 
rents  and  crops  vntll  his  title  Is  sctoally  de- 
feated. 

4.  Crops  «3»a-Crops  pass  aador  deod  nnless 
severed,  bat  are  personal  property.  * 

Thongh  annoal  crops,  the  fnrita  of  indns- 
tTT,  ao  long  as  they  are  attached  to  the  land, 
pass  with  the  deed  thereto  unlees  actually  or 
coQstnictiTely  severed,  yet  they  are  for  gen- 
eral porposes  dasaed  aa  personal  property. 

5.  Mortpasas  •a»372<4)-4lwMr  oaaaot  cavsr 
erepa  or  rMts  ky  rsssrvatlon  oa  forMtoaore 
sals. 

When  tiiere  Is  a  forwdosnre  onder  power 
of  sale  In  a  deed  of  trust,  the  owner  is  not 
an  actor  in  the  transaction,  and  cannot  sever 
the  croiw  or  rents  by  reserving  them  at  the 
time  of  sale. 

6.  EiMoasa  «»(3*Matartty  af  crops  matter 
tf  ooBMoa  kpowledos. 

It  is  a  matter  of  common  knowledge  that 
the  cultivation  of  crops  of  com  and  cotton  in 
Wharton  connty  at  the  time  of  tender  by 
plaintiff  optionee  and  demand  by  him  was  prac- 
tically complete,  and  that  auch  crope  were  ei- 
ther partly  matured  or  nvidly  approadiing 
aatarity. 


ABMSTBOKQ  871 
aw.) 

7.  Vwdor  and  fnrehaaar  ^lOO-Optisa  ooi- 
traot  gava  sptloaor  right  to  rasarva  orops 
and  reals. 

Option  contract  covering  the  sale  of  land, 
properly  constrned,  held  to  have  given  the 
owner  and  optionor  the  right  to  reserve  his 
growing  crops  and  the  rents  aridng  oat  of 
them  when  ths  optionee  elected  to  exerdse 
his  option. 

Error  to  Court  of  GivU  Appeals  of  Flnt 
Supreme  Judicial  District 

Suit  by  B.  A.  Arnutrons  against  O.  a 
OUTord,  wherein  B.  a  Boberts  and  others, 
executors  ol  defendant,  were  made  parties 
defendant  in  his  stead  on  his  death.  From 
Judgment  for  plaintiff,  defendants  appealed 
to  the  Court  of  Civil  Appeals,  which  affirmed 
(212  S.  W.  227),  and  defendants  bring  error. 
Judgments  of  the  trial  conrt  and  Court  of 
Civil  Ai^ieals  reversed,  and  caBe  remanded 
for  farther  proceedings  on  recommendation 
of  the  Commission  of  Appeals. 

Hall  &  Barclay  and  Eelley  &  Hawes,  all 
of  Wharton,  and  Williams  &  Neettie,  <^  Gal* 
veetoo,  for  plaintiffs  in  error. 

Gaines  &  OoriMtt.  of  Baj  Clity,  ftar  defend- 
ant  in  error. 


OALLAGHint,  J.  R.  A.  Armstrong,  de- 
fendant in  error,  instituted  this  snit  in  the 
district  court  of  Wharton  county  against  O. 

0.  Olfrord,  and  alleged  that  said  Oiflbrd  by 
a  contract  in  writing  dated  February  21, 
1913,  la  consideraHcm  of  $1,000,  gave  him  an 
option  on  631  acres  of  land  in  said  county 
at  f60  per  acre,  and  that  said  option  was  to 
be  exerdaed,  if  at  all,  on  or  before  Acgnst 

1.  1813. 

It  was  farther  alleged  that  said  contract 
provided  that  the  consideration  for  the  par- 
chase  at  said  land  under  said  option  should 
be  paid  one-half  cash  and  the  remainder  in 
one,  two,  three,  and  four  years,  and  that  said 
Armstrong  was  given  the  rigbt  to  sell  said 
land  on  or  before  Augaat  1, 1018.  on  the  same 
terms,  and  that  said  Glfford  would  make  a 
deed  to  the  purcbasw,  and  that  in  such  event 
said  Armstrong  should  rec^ve  as  his  oom- 
pensatlon  the  excess  of  tlie  purchase  prtoe 
over  160  per  acre. 

It  was  farther  alleged  that  crope  of  com, 
cotton,  and  other  things  were  grown  on  the 
said  land  dnrlng  the  cnqp  year  of  1918,  and 
that  the  reasnuble  rental  or  rental  value  <tf 
such  crops  when  matured  was  12,885.89,  and 
that  said  Glfford  reoelred  that  amount  as 
rentals  on  said  land  for  said  year. 

It  was  further  alleged  that  on  Jaly  81, 
1913,  Armstrraig  sold  said  land  to  G.  A.  Har- 
rison,  and  that  said  Harrison  then  and  there 
tendered  compliance  with  the  terms  of  said 
option  and  demanded  a  deed  to  said  laud,  and 
that  Glfford  refused  to  acc^  said  tendsir  or 
malce  said  deed. 


»ror  otbw  esM  see  same  tople  sad  KXT-KVMBVB.  in  all  Key-Numbered  Dliests  ud  Indexes 
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Tt  was  further  alleged  that  by  such  tender 
and  demand  Harrison  became  entitled  to  the 
land  together  with  the  rentals  on  said  land 
for  the  year  1913,  that  such  rentals  were  In 
excess  of  the  purdiase  price  of  said  land  un- 
der the  terms  of  said  option  contract,  and 
that  it  was  agreed  between  Armstrong  and 
Harrison  that  each  rentals  should  pass  to 
Armstrong  as  his  compensation  In  the  prem- 
ises. 

It  was  further  all^^  that  after  such  ten- 
der and  refusal  Gilford  conveyed  said  lands 
to  Harrison,  and  that  it  was  also  agreed  by 
and  between  Gifford,  Armstrong,  and  Har- 
rison that  Armstrong  should  have  a  right 
to  sue  for  and  recover  such  rents  In  his  own 
name,  provided  he,  or  Harrison,  or  both  were 
entitled  on  account  of  such  tender  and  de- 
mand under  the  terms  of  such  option  contract 
to  a  deed  which  would  have  passed  such 
rents  or  crops. 

G.  C.  Glftord  died  before  a  trial  was  had, 
and  his  executors,  B.  C.  Roberts  and  Mrs. 
Annie  Gifford,  plaintiflCs  In  error  herein,  were 
made  parties  defendant  In  his  stead. 

Said  executors  answered  by  geaieral  and 
special  a:ception,  general  denial,  and  by  spe- 
cial pleas,  alleging,  among  other  things,  that 
said  option  contract  was  entered  Into  when 
only  a  smail  portion  of  said  land,  if  any,  had 
been  planted,  and  before  any  of  such  crops 
were  to  existence,  that  nothing  was  said  in 
the  n^otiatlons  resulting  In  said  contract 
about  purchasing  such  crops  or  the  rents 
therefrom,  and  that  it  was  never  contem- 
plated by  the  parties  that  said  <«ttion  cmi- 
tract  should  cover  either  the  crops  or  rentals 
on  said  land  for  said  year. 

They  further  alleged  that  said  Gillorii, 
without  any  idea  that  Armstrong  intended 
under  such  option  omtract  to  claim  the  crops 
ffr  raita  for  said  year,  proceeded  to  advance 
money  to  tba  tenants,  and  that  Armutrcmg 
allowed  him  to  make  snch  advancements  un- 
til a  few  days  before  the  ezplratian  of  sadti 
aptkm  contract 

TbvT  especially  denied  that  HarrlsMi  of- 
fend to  comply  with  the  terms  of  the  option 
contract,  and  alleged  Oie  fact  to  be  that  Har- 
riSfAi  was  nnviUing  to  purchase  the  land  un- 
less Glftord  would  agree  that  the  rents 
should  go  with  the  land,  which  he  had  there- 
tofore declined  to  do,  on  the  ground  that  the 
option  contract  did  not  require  him  to  do  so. 

They  further  denied  that  th«  tender  and 
demand  on  July  31,  1913,  as  alleged  by  Ann\ 
strong  was  made  In  good  faith,  and  alleged 
that  Harrison  never  offered  to  execnte  the 
notes  required  by  sudi  option  OMi tract,  and 
that  Harrison  never  Intended  to  execute  and 
deliver  to  Gifford  notes  for  the  deferred  pay- 
ments bearing  interest  from  the  date  of  the 
deed  so  demanded,  but  that  the  tender  of  the 
cash  consideration  was  made  nnder  an  agree- 
ment between  Armstrong  and  Harrison  that 
they  would  divide  any  zvcovezy  whidi  might 


be  had  by  reason  of  the  refnsal  ot  sndi  ten- 
der and  demand  for  a  deed. 

A  trial  was  had  before  a  Jury,  and  under  a 
peremptory  Instruction  of  the  court  a  ver 
diet  was  returned  for  the  defendants,  and  , 
Judgment  entered  In  accordance  therewith. 

Armstrong  appealed,  and  on  hearing  of 
such  appeal  ttie  judgment  of  the  trial  court 
was  reversed,  and  the  cause  remanded.  196 
S.  W.  723, 

The  executors  then  filed  an  amended  an- 
swer consisting  of  a  general  denial,  repeti- 
tion and  elaboration  of  their  former  plead- 
ings, and  cttrtaln  additional  allegations  rais- 
ing Issues  not  made  in  sneh  former  plead- 
ings. 

Armstrong  excepted  to  such  amended  an- 
swer and  to  the  several  paragraphs  thereof 
on  the  ground  that  the  opinion  ^d  Judg- 
ment of  the  Gowt  ef  GlvU  Appeals  in  said 
cause  was  ree  adjudleata  of  all  matters  so 
set  IV  by  said  amesided  answer  of  said  ex- 
ecutors, and  said  demurrers  were  sustained 
by  the  court,  and  the  court  ordered  that  no 
evidence  be  admitted  upon  the  trial  of  said 
cause  ucept  as  to  the  value  of  the  crops  and 
rents  In  controvHsy. 

The  judgment  of  the  trial  court  further  re- 
cited that  the  matters  in  controversy  were 
submitted  to  the  court,  and  that  the  court 
heard  evidence  only  as  to  the  value  of  the 
crops  received  by  Gifford  after  deducing 
therefrom  the  amounts  received  by  the  ten- 
ants and  the  amounts  advanced  in  raising 
and  gathering  the  crops,  and  that  it  was 
agreed  that  rents  so  collected  by  Gifford  for 
said  year  amounted  to  ^,635.89. 

Judgment  was  rendered  in  favor  of  Ann- 
strong  against  said  executors  for  said  sum, 
with  interest  from  January  1, 1914,  and  costs 
of  suit. 

Said  executors  appealed,  and  on  hearli^ 
of  such  appeal  said  Jodgraent  was  afflnned. 

2l2  8.  W.  227. 

Said  executors  applied  for  and  obtained  a 
writ  of  error,  and  the  case  Is  before  us  for 
hearing  on  said  writ. 

The  Court  of  Civil  Appeals  on  the  first  ap- 
peal in  this  case  construed  the  contract  sued 
on  adversely  to  the  contention  of  plalntlfEs  in 
error,  and  held  that  their  testimony  failed  to 
establish  a  defense  thereto,  and  ended  the 
opinion  with  the  statement  that  the  court 
was  not  In  possession  of  sufficient  tacts  upon 
which  to  render  judgment,  and  that  the  Judg- 
ment of  the  trial  court  woiild  therefore  be 
reversed,  and  the  cause  remanded. 

The  Jvdgmoit  tft  the  court  was  as  foUowst 

"This  cause  came  on  to  be  heard  on  the 

transcript  of  the  record,  and  the  same  being 
inspected,  because  it  Is  the  opIni<m  of  this 
court  that  there  was  error  In  the  Jadgment, 
it  is  therefore  considered,  adjudged,  and  order- 
ed that  the  judgment  of  the  court  below  be 
reversed,  and  the  cause  remanded  for  farther 
proceedings  in  accordance  with  the  opinion  «f 
this  Gdoit** 
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[tl  Plaintiffs  Id  error  In  their  Brat  asslKQ- 
ment  submit  that  the  Court  of  Civil  Appeals 
erred  Id  holding  that  the  opinion  and  Judg- 
ment on  the  former  appeal  ao  finally  and 
fully  adjudicated  both  the  law  and  the  facta 
as  to  justly  the  trial  court  upon  the  second 
trial  in  striking  out  their  answer  containing 
both  general  dental  and  other  defenstve 
pleas  and  rradering  Judgment  for  defendant 
in  error  without  proof  of  any  facts  except 
the  value  of  the  rents. 

The  statement  of  facts  on  this  appeal 
shows  that  the  court  on  the  trial  here  ap- 
pealed from  announced  that  in  his  Judgment 
all  niatters  and  things  In  controversy  in  this 
cause  were  fully  settled  by  the  opinion  of 
the  Court  of  Civil  Appeals,  that  the  Judg- 
ment and  mandate  of  said  court  were  then 
iffeB&ated  and  considered,  a  copy  of  the  same 
being  attached  to  sudi  statement  of  facts 
and  being  made  a  part  thereof,  and  that  no 
farther  evidence  was  Introduced  or  permit- 
ted than  to  show  the  value  of  the  mts  in 
controversy,  and  that  It  was  agreed  by  the 
parties  in  open  coart  that  the  value  of  auch 
rents  was  $2,6SS.8B,  and  that  upon  sudi  ad- 
mission and  die  said  Judgment  and  decision 
of  said  Court  of  Civil  Appeals  tbe  court  en- 
tered Judgm^t  for  BQCh  rents  wiOi  Interest 
and  costs. 

In  Magnolia  Park  Co.  v.  Tlnsley.  96  Tex. 
374,  7S  S.  W.  S,  It  anteared  that  the  Court 
of  Civil  Appeals,  on  a  former  appeal  of  the 
case,  had  hdd  that  defendants  had  title  to 
a  part  of  the  land  In  question,  end  that  plaln- 
tUTs  were  ratltled  to  recover  a  part,  but,  aft- 
er reversing  a  Judgment  In  favor  of  ttoe  de- 
fendants, remanded  the  cause  for  the  sole 
reasMi  that  the  Jury  had  not  found  the  num- 
ber of  acres  the  plalntlfiCa  were  entitled  to  re- 
ceive. S9  8.  W.  629.  OC  this  Judgment  the 
Supreme  Court  said: 

"Upon  the  former  appeal  the  Conrt  of  dril 
Appeals  for  the  Third  Supreme  Jadlcial  IMs- 
trlct  did  not  render  Judgment  declaring  the 
rights  of  the  parties,  but  said;  The  record 
is  not  in  snch  cmAtifln  as  wtn  antborise  this 
court  to  render  jnd^ent'  That  court  de- 
cided a  question  of  law  which  Is  involved  in 
this  app^,  but  the  derision  does  not  bind  the 
Conrt  of  CivU  Appeals  or  this  court  on  this 
appeal.  Kempner  v.  Huddleston,  90  Tex.  184." 

In  the  case  of  Kempner  v.  Huddleston,  90 
Tex.  184,  37  S.  W.  1066,  so  cited,  the  Supreme 
Court,  In  answer  to  a  certifled  question  from 
the  Court  of  Civil  Appeals  Inquiring  wheth- 
er the  decision  of  that  court  on  the  flrst  ap- 
peal of  the  case  was  concluslTe  of  the  ques- 
tion then  decided,  but  again  preatmted  in  the 
appeal  then  pending,  replied: 

aaswer  that  the  former  dedsion  of  the 
court  in  this  case  constitutes  no  bar  to  the 
further  cODsideration  of  the  same  question  uiMin 
a  second  appeal.  Bums  r.  Ledbetter,  60  Tex. 
282;  Railway  v.  Paber.  7T  Tex.  IDS;  Bomar 
V.  Parker.  68  Tex.  435. 
■av  Baflwar  T.  Vkber,  cUed  akora,  tba  eoart 
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said:  Upon  a  aMonfl  or  otiber  ■abseaiMBt  ap* 
peal  tUa  eanrt  adheres  to  its  Conner  ruUngs 
unless  dearly  erroneous.' 

"The  question  as  to  whether  the  court  will 
reconsider,  upon  a  second  appeal,  what  it  has 
formerly  decided  in  the  same  case,  must  always 
be  addressed  to  the  discretion  of  the  court 
and  determined  according  to  the  particular 
dreomstances  of  that  case." 

The  conrt.  In  Trankland  t.  Oassadar,  62 
Tex.  418,  419»  iSXi,  ctmsMered  a  ease  <»o  its 
third  appeal  fai  which  the  record  diowed  that 
the  pleadiags  had  nndersme  no  dumge^  and 
titiat  tUe  Issues  of  law  and  fact  were  identi- 
cal with  such  Issoes  on  the  f«tnw  appeal, 
tlw  stntement  of  factn  on  the  former  appeal 
having  been  used  instead  of  depositions  or 
witnesses.  In  tlu  opinion  in  that  case  the 
court  lays  down  the  rule  as  follows : 

"Recurring  to  the  rule  stare  dedsls  relied  on 
by  the  defendant  In  error,  the  general  rule  is 
thus  stated  by  Wells  in  Us  treatise  on  Bes 
AdJndlcata  and  Stare  Dedais.  |  US:  *It  is  a 
weU-settJed  prindple   that  qneation  of 

law  decided  on  appeal  to  a  conrt  of  ultimate 
resort  must  govern  the  case  In  the  same  court, 
and  the  trial  court,  through  all  subsequent 
stages  of  the  proceedings,  and  will  seldom  be 
reconsidered  or  reversed,  even  If  they  appear 
to  be  orroneoQS. 

*Tht  application  of  this  role,  however,  con- 
templates that  the  facts  on  the  second  appeal 
shall  be  substantially  the  same,  or  rather, 
perhaps,  that  they  shall  not  be  such  as  to  af- 
fect materially  the  legal  questions  involved  un- 
der the  first  appeal." 

We  sustain  this  assignment  and  hold  that 
the  trial  court  misconstrued  the  eftect  of  the 
decision  and  Judgment  of  the  Court  of  Civil 
Appeals  on  the  first  appeal  in  this  cause,  and 
erred  In  refusing  to  put  defendant  In  error 
on  proof  of  his  case  (exccfpt  as  to  the  amount 
or  value  of  the  rent  in  question),  and  in  strik- 
ing out  the  answer  of  plaintiffs  in  error  and 
refusing  to  hear  any  competent  testimony 
which  they  might  have  seen  fit  to  otTer.  It 
follows,  that  the  Court  of  Civil  Appeals  also 
erred  in  afflrming  the  Judgment  of  the  trial 
court.  Afagnolla  Park  Oo.  v.  Tlnsley,  supra; 
Kempner  v.  Huddleston,  supra;  Frankland 
T.  Cassaday.  supra;  Ogden  v.  Bosse,  23  S. 
W.  730;  Miller  v.  Burgees,  164  S.  W.  890; 
Mitchell  V.  Western  Union  Tel^raph  Co. 
28  Tex.  Glv.  App.  440,  56  8.  W.  442  (writ 
refused). 

Plaintiffs  in  error  by  proper  assignments 
submit  for  construction  the  option  contract 
declared  on,  and  contend  that  the  same  did 
not  authorize  defendant  In  error  nor  the  pur- 
chaser produced  by  him  to  demand  the  rents 
and  growing  crops  in  addition  to  the  land. 

The  contract  declared  on  simply  gave  an 
option  to  purchase  the  land.  None  of  its 
tenoB  purported  to  deal  either  with  crops  or 
rents  arising  ont  of  the  same. 

The  land  was  cultivated  by  tenants  and 
planted  in  com,  cotton,  and  other  crops. 
The  roBts  rwerrsA  were-fa  psrt  money  rdht, 
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In  part  tiie  ordinary  "tSilrd  and  fonrth"  of 
the  crops,  and  in  part  the  share  of  said  Glf- 
ford  In  crops  raised  by  tenants  "on  the 
halves^'  as  shown  by  statement  attadied  to 
the  pleadings  of  plalntlfTs  in  error,  and  which 
the  statement  of  facts  recites  Is  the  basis  of 
the  calculation  and  agreement  as  to  the 
amount  of  such  rents. 

[Z]  The  defendant  In  error  did  not,  by  the 
option  cratract,  acquire  an;  title  to  the  lands. 
At  most,  be  secured  only  the  right  to  ac- 
quire an  interest  in  the  lands  by  complying, 
at  his  election,  with  the  stipulations  on  his 
part.  Oil  &  Pipe  Line  Co.  v.  Teel,  95  Tex. 
689,  S92,  68  S.  W.  079.  OUTord  was  the  own- 
er of  the  land  at  the  time  the  crops  were 
planted.  He  could  not  know  that  the  de- 
fendant in  error  would  ever'  arall  himself  of 
the  right  to  purchase  under  the  terms  of  the 
option  contract.  If  he  let  the  land  lie  Idle, 
and  defendant  In  error  did  not  elect  to  take 
the  land,  he  would  lose  a  year's  rental.  If 
he  rent^  the  land  as  be  did  do,  he  neces- 
sarily expended  time,  attention,  and  skill  In 
selecting  and  contracting  with  his  tenants. 
Some  of  his  tenants  cultivated  a  part  of  said 
lands  for  a  share  of  the  crops,  QifFord  fur- 
nishing the  land,  seed,  and  supplies,  and  the 
tenant  furnishing  the  labor,  under  an  agree- 
ment that  the  proceeds  of  the  crop  should  be 
equally  divided.  It  seems  from  the  state- 
ment of  facts  and  the  exhibit  to  the  plead- 
ings on  which  the  same  piirports  to  be  based 
that  Gilford's  entire  one-balf  interest  In 
these  crops  was  classed  as  rents.  Accord- 
ing to  the  contention  of  defendant  In  error, 
Gilford  was  ctHnpelled  to  let  the  land  remain 
nncnltivated  and  risk  losing  the  entire  rent- 
al  value  of  the  land  for  the  year,  or  to  have 
it  put  In  cultivation  and  risk  losing  his  time, 
SklU.  and  labor  expended  in  the  premises, 
aa  well  as  the  seed  furnished  and  the  use  of 
his  teams,  tools,  and  other  supplies. 

[8]  We  have  found  no  cases  directly  In 
point  with  reference  to  the  rights  of  the  hold- 
er of  an  option  contract,  but  we  ar^  of  the 
oi^on  that  aacb  holder  can  occupy  no  better 
position  than  the  holder  of  a  mortgage  duly 
recorded  prior  to  the  contract  of  tenancy  and 
Vrim  to  the  planting  of  the  crop.  In  case  of 
a  mortgage  the  owner  of  the  land  remains 
such  until  his  title  Is  defeated  at  foreclosure 
sale,  and  In  the  case  of  an  option  he  remains 
the  owner  until  the  holder  of  the  option 
tenders  full  compliance  with  its  terms  and 
becomes  entitled  to  receive  a  conveyance  In 
accordan<»  therenvlth.  In  either  case  the 
owner  le  entitled  to  the  rents  and  crom  nn- 
tU  bis  title  Is  actually  defeated. 
.  [4]  While  aimual  crops,  the  fruits  of  In- 
dustry, so  long  as  diey  are  attached  to  the 
land,  are  held  to  pass  with  a  deed  thereto 
unlen  actually  or  constructively  severed,  yet 
th^  are  for  general  purposes  classed  as  per> 
-sonal  Xffoperty.  Willis  v.  Moore,  69  Tex. 
628,637,  638,  46  Am.  Rep.  284;  Temple  Trust 
Oob  T.  Flitle^  IflS  a  W.  627,  688;  Krelsla  T. 


Wilson.  148  S.  W.  1182.  1134;  GolonUl  Land 
&  Loan  Ca  v.  Joplln,  196  S.  W.  626,  629  (writ 
refused  by  committee  of  Judces);  CoUwila: 
Land  &  Loan  Oa  t.  JopUn.  184  8-  W.  537, 
639. 

The  Supreme  Court  In  Willis  v.  KoOTe,  su- 
pra, 00  Tex.  638,  46  Am.  Rep.  284,  says: 

"A  mortgagor  Is  entitled  to  sever  in  law  w 
fact  the  crops  which  stand  opon  Ua  land  at  aa? 
time  prior  to  the  destruction  of  his  titJe 
sale  under  the  mortgage;  tbU  results  from 
ownership  and  consequeiit  right  to  the  use 
profits  of  the  land,  and  tbe  mortgage  ia  takea 
with  knowledge  of  that  fact." 

The  court  In  the  same  case.  In  speaking  of 
the  manner  in  which  such  severance  may  be 
made  (59^  Tex.  639,  46  Am.  Rep.  284).  sayi: 

"The  Court  of  Appeals  of  Maryland,  in  Pnr- 
ner  v.  Fiercy,  40  Md.  223,  In  speaking  of  wbat 
conBtitates  severaoce,  say:  Tbere  ia  nottdac 
in  the  vegetable  or  fruit  which  is  an  iatetciC 
in  or  concerning  land,  when  severed  from  tke 
soil,  •  *  •  whether  grain,  vegetables,  er  any 
kind  of  crop  {fractus  indnstiiales),  the  prod- 
uct of  i»eriodical  planting  and  eoltore;  tbcr 
are  alike  mere  dhattels,  and  the  severance  mv 
he  in  fact,  as  where  they  are  cut,  and  removed 
from  the  ground,  or  in  law,  as  when  they  are 
growing,  the  owner  in  fee  of  the  land,  by  ■ 
valid  conveyance,  sells  them  to  another  per- 
Bon,  or  when  he  sells  the  land,  reserving  th«B 
by  an  express  provision.'  To  the  same  cffca 
is  the  case  of  Titos  v.  WUtnoyf  1  Harzten, 
85." 

[B]  Of  course,  when  there  Is  a  foredosuie 
under  power  of  sale  in  a  deed  of  trust,  the 
owner  la  not  an  actor  in  the  transaction,  and 
cannot  as  a  part  thereof  sever  the  cn^a  or 
KBtB  by  reserving  them  at  the  time  of  sal& 

The  case  of  Colonial  Land  &  Loan  Ca  t. 
JopUn,  196  S.  W.  626,  628,  Involved  a  Jndldil 
foreclosure  and  sale.  The  trial  oourt,  f<dlotr 
ing  the  analogy  of  growing  crops  held  that  cer- 
tain nursery  stock  growing  on  the  mortgaged 
premises  was  personal  property,  and  that 
the  lien  of  the  deed  of  trust  did  not  attach 
thereto,  and  severed  such  nursery  ato^  bf 
express  provision  in  the  decree  and  ot^osd 
the  land  and  nursery  stock  sold  sepantdy 
and  refused  to  order  the  proceeds  of  tlie 
sale  of  the  nursery  stock  applied  on  the  mort- 
gag^  debt,  a  large  part  of  which  remained 
unpaid  after  applying  the  fuU  proceeds  of 
the  sale  of  the  land. 

The  Court  of  ClvU  Appeals  afflnned  ths 
judgmoit.  and  In  Its  (^flniim  said: 

"Whatever  may  be  the  role  in  other  jeria- 
dictiouB,  with  us  neither  annual  crops,  whett- 
er  growing  or  Btandlng  in  the  field  ready  for 
harvesting,  nor  anything  else  actually  annexed 
to  the  land,  and  not  intended  by  the  parties 
to  its  being  put  there  to  beoome  a  permanent 
accession  to  the  ^etiold,  cmatitate  a  part  of 
the  realty,  but  are  regarded  as  parsonal  prop- 
erty; and  as  audi  tiia  title  thereto  ranaioB 
In  tbe  maker  of  a  mortgage  open  tlie  lasd, 
which  does  not  by  ^edfie  providon  Indnde 
them,  and  Iw  may  saver  tbem  la  law  sr  la  fict 


Digitized  by 


Google 


Tex.}  SmPBON 

(111 

at  uqr  time  prior  to  Hkn  dwiTiKtlon  of  Urn 
title  bj  aale  under  Us  martK>ce-    No  sale 

under  the  mortgage,  and  therefore  no  eztin- 
^isbment  of  tibe  mortgagor  Nureery  Com- 
pany's title,  hoTing  occurred  at  the  time  the 
court,  throagh  the  receiTer,  in  September, 
1914,  took  charge  of  and  henceforth  stood  in 
its  place  aa  to  its  property,  no  good  reason 
occurs  to  DB  as  to  why  the  court  could  not 
canae  the  ■araruea  in  this  Instance,  mad  there- 
by do  th«  same  thlnf  the  mortgagor  might 
linve  done. 

*Trhe  first  of  the  above-stated  rules  of  law 
"was  declared  by  oar  Supreme  Court  in  Willis 
V.  Moore,  69  Tex.  628,  46  Am.  Rep.  284,  and 
the  other  in  Hatcfains  t.  Maatereon.  46  Tex. 
551,  as  Am.  Bep.  286,  supra,  and  both  pro- 
noimeemento  are  stiU  the  law  in  Texas,  having 
been  reaffirmed  1^  that  ud  other  of  oar  eovrti 
a  number  of  times. 

"If,  therefore,  under  the  evidence  and  con- 
ditions shown  here.  It  was  not  Intended  by  the 
parties,  in  giving  and  accepting  the  trust  deeds, 
that  the  nursery  stock  should  become  a  perma- 
nent accession  to  the  sofl,  or  if  it  Is  to  be 
ctmsidered  as  in  the  nature  of  a  crop  produced 
by  anooal  labor,  aad  coaseqaently  subject  to 
the  same  rule  law,  it  was  penmudty,  ud 
not  affected  by  the  trust  deed  liens. 

."That  under  both  supjiostioos  its  character 
was  fixed  as  personaltT,  we  think,  is  quite  free 
from  doubt." 

An  ^pticatloD  for  writ  of  error  was  n- 
taaed  by  the  committee  of  iudgea. 

Defendant  In  error  did  not  claim  that  there 
waa  anything  In  the  drcumstaoces  attending 
the  making  of  the  contract  tending  to  show 
that  the  parties  intended  that  the  purchaser 
of  the  land  under  such  option  should  be  en- 
titled to  the  growing  crops  or  the  rents  aris- 
ing ont  of  the  same.  He  stood  on  tJle  letter 
of  his  contract. 

According  to  the  allegatlona  of  the  plain- 
tiffs In  error  the  deceased,  G.  C.  Olfford,  at 
all  times  denied  that  It  was  the  Intention  of 
the  parties  that  crops  or  rents  should  pass 
to  the  purchaser  on  the  exerdse  of  the  op- 
tion, and  also  denied  that  a  proper  constroo- 
tlon  of  the  option  contract  so  required,  and 
at  aU  dmea  asserted  his  right  to  res^e  bis 
crops  and  rents  In  the  constimmatioD  of  a 
sale  tmder  sndi  option. 

[1]  It  la  a  matter  of  common  knowledge 
that  the  cultivation  of  crops  of  com  and 
cotton  in  that  part  of  the  state  at  the  time 
of  the  tender  and  demand  alleged  was  prac- 
tically COTipIete,  and  such  crops  either  part- 
ly matured,  or  rapidly  approaching  maturity. 

[7]  We  therefore  sustain  these  aselgu- 
ments,  and  hold  that  a  prc9>er  construction 
of  the  option  contract  gave  the  deceased,  O. 
C.  Olfford,  the  right  to  reserve  his  growing 
crops  and  the  rents  arising  otit  of  the  same. 

The  other  qbesttons  raised  in  the  appUca- 
tloD  are  rendered  immaterial  by  our  hold- 
ing on  the  qneetlon  Just  discussed. 

The  ecmdition  of  the  record  is  such  that 
we  do  not  feel  justified  In  recommending  that 
the  ease  bo  reversed  and  rendered,  and  we 
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ttaarsAm  recommend  that  flte  Jndgmoit  of 
the  trial  court  and  the  Court  of  Civil  Ap- 
peals be  reversed  and  remanded  for  further 
proceedings  In  accordance  with  this  t^infam. 

PHILIiIP£^  a  J.  The  Jndgmait  recom- 
mended In  the  report  of  the  Gommisslon  of 
Appeals  la  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 

We  approve  the  holding  o£  the  Commission 
of  Appeals  oh  the  question  discussed  In  Its 
opinion. 


■  SIMPSON  V.  QREEN.   (No.  228-3369.) 

(Commlsrion  of  Appeals  of  Texas,  Section  A. 
June  1,  19fil.) 

1.  Fraads,  statute  ef  «=9l2S(l)— Statuts  does 
not  declare  parol  sale  of  lasd  void,  bit  Mere- 
ly provides  meaaa  of  resfitaace. 

The  statute  does  not  dedare  •  parol  con- 
tract for  the  sale  of  land  to  be  Ulegal  and 
void,  but  merely  providea  a  means  ol  success- 
ful resistance  in  case  the  statute  is  not  com- 
plied with. 

2.  Fraads,  statoto  of  ^108(4)— Cotslderstios 
seed  sot  be  expressed  Is  writlnB. 

It  is  not  necessary  that  the  consideration 
of  a  contract  for  sale  of  lands  shouiu  be  ex- 
pressed in  the  writing. 

3.  Prands,  ttatits  of  «»l08(t)— Deed  depos- 
ited Is  sBorsw  hald  aot  IsssMelost  as  ■on- 
orasdsis. 

A  deed  deporited  in  escrow  is  not  insaffi- 
dent  as  a  memorandum  because  in  the  form 
of  an  executed  contract. 

4.  Fraads,  statato  of  «n»i08(4)— Redtal  ef 
•osslderatlos  of  deed  Is  ssmrow  held  aafll- 
oient  to  Bieet  rs^resiests  of  stalsts. 

In  trespass  to  try  tiUe  where  the  statute 
of  frands  was  interposed  as  a  defense  and  it 
appeared  that  the  vendor  bad  executed  an 
ordinary  warranty  deed  and  deposited  it  in 
escrow  to  be  delivered  on  acceptance  of  tdtle 
and  payment  Of  pardiase  money,  the  redtal  of 
the  deed  as  a  money  coiaideration  In  a  wp%e- 
ified  amount  ikeld  snftident  to  meet  the  re- 
quirements ef  ^e  statute,  thoo^  an  auto  was 
taken  in  part  payment  prior  to  its  execution, 
and  the  balance  in  cash  deposited  where  the 
deed  was  executed  and  depodted. 

5.  Fraads,  slatata  at  ^laT^eOrea  aBforsaa 
prior  oral  ooatraat  radioed  ta  wrltlsf  aad 
set  atsitorasdua. 

When  a  suffident  memorandum  of  a  prior 
oral  contract  has  been  made  and  signed  and 
suit  for  enforcement  is  brought,  it  Is  the  oral 
contract  that  Is  enforced,  and  not  tne  mem- 
orandum tor  which  such  contract  is  proved. 

6.  Escrows  <&s»l— Valid  oontraot  of  sale  seess- 
sary  to  maks  deposit  of  deed  a  gsBSlss 

"escrow." 

A  valid  contract  of  sale  ia  necessary  to 
render  the  deposit  of  a  deed  in  pursaanee  of 
the  same  a  genuine  "escrow*  (dtlug  Words 
and  Phrases,  Bscrow). 


»Far  oOsr  ssms  see  isow  tepis  and  KBT-HUUBBR  In  all  K«r-Mnmbarsa  JMsosu  aal  lDd«us 
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7.  Escrows  «=»8(2)— Depoalt  of  dao#  s««- 
oioit  to  meet  •tatato  of  fruids  hold  »  Ir- 
revocable oeorow. 

Where  there  is  &  prfor  Terbal  contract  of 
gale,  and  the  recitals  in  the  deed  placed  In 
eacrow,  In  themaelTcs  or  in  connection  with 
other  writingB  submitted  therewith,  meet  the 
requirements  of  the  statute  of  frauds,  the  deed 
so  deposited  Is  a  genuine  escrowt  and  therefor 
irrerocable,  and  Uie  prior  verbal  contraet  la 
thereby  rendered  enforceable. 

8.  SpecMo  performanoe  «=3lft— All  clnHiB- 
•tancM  nast  be  takea  Into  coasldaratloa  la 
deternlalng  whether  remedy  Inequitable. 

All  drcumstancea  in  evidence  must  be  tak- 
en into  consideration  In  determining  whether 
specific  performance  In  a  i^ven  case  would  be' 
Inequitable. 

9.  Speciflo  perfermaaea  4s9|2l(3)— Evideace 
Insiifllcleiit  to  show  that  eaforoemMrt  for 
eofltraot  of  sale  wouM  Im  Ineqaltabto. 

In  a  suit  (or  trespaaa  to  try  title  and  for 
qMdfle  performance  of  a  contract  for  the  sale 
of  land  at  the  price  of  $4,500,  the  land  beins 
allered  to  be  worth  1^000  and  defendant's 
rental  Interest  in  the  crops  worth  |1,500,  and 
there  being  an  Incumbrance  for  unpaid  pur- 
chase money,  evidence  held  insufficient  to  idiow 
Uiat  a  decree  for  apedfic  performance  would  be 
inequitable. 

Srror  to  Court  of  dvll  Appeals  of  Second 

Supreme  Judicial  District 

Suit  by  William  Simpson  against  Jesse 
Green.  Judgment  for  defendant  waa  af* 
tinned  by  the  Court  of  Civil  Appeals  <212  8. 
W.  263),  and  plaintiff  brings  error.  Be- 
vwsed  and  remanded  as  rec(»nmaided  by  the 
Commission  of  Appeals. 

HcMnrray  &  Gettys,  of  Decatur,  for  plain- 
tiff  In  error. 

R.  B.  Oftimrell,  of  Decatiir.  and  SalUvan, 
HDl  A  Minor,  of  Dent<Bi»  fw  defendant  In 
error. 

QALIiAGHEB,  X  Wm.  Simpson,  plaintUT 
In  error,  sued  Jeaae  Omen,  defendant  in  er- 
ror, in  trespaaa  to  try  title  to  recover  175 
acres  (tf  land.  He  alleged  Green  acdd  libn 
the  land  sued  for,  for  94,000,  of  which  snm 
950  In  caab,  together  with  an  antomoblle  ac- 
cepttA  at  a  valuation  of  $300,  were  paid 
at  the  time;  the  balance  to  be  paid 'In  cash 
whoi  Grmi  famished  Simpson  an  abstract 
showing  good  title  In  Green  to  the  land. 

Simpson  furtiier  alleged  that  Green,  In 
pnrsnanoe  of  said  agreement,  executed  a  deed 
purporting  ^  convey  said  land  to  him  for 
a  cash  consideration  of  $4,500  and  placed  tbe 
same  In  eacrow  In  the  bands  of  <Hie  Frank 
Tama  to  he  held  until  Simpson  Aoold  ap* 
prove  the  title  and  pay  the  remainder  of 
the  pur(diase  money.  He  farther  alleged  l^at 
he  thereafter  waived  the  famishing  of  the 
abstract,  accepted  the  title  to  said  land,> 
and  oOBreO.  to  pay  the  balance  of  the  par- 
chase  price,  but  that  Turner  refaaed  to  ds* 


liver  the  deed  on  flw  gnnmd  that  Oicen 
waa  unwilling  for  Um  to  do  sol  Simpson 
prayed  for  judgment  for  title  to  the  land 
and  for  poesesBlon  of  the  deed  held  by  Tur- 
ner, 

Green,  betfdes  pleading  general  denial, 
pleaded  that  the  contract  of  the  sale  of  aald 
land  by  him  was  oral  and  nnenforccaUe,  be- 
caoae  in  violation  of  tbe  statate  of  firaoda. 

He  also  pleaded  that  he  waa  yonng  and 
inexperienced  and  Ignorant  of  the  zeal  value 
of  the  property  in  question,  and  that  ^mpa.^ 
waa  a  shrewd  business  man,  and  tndn  of 
long  experience  and  familiar  with  the  value 
of  audi  property,  and  thanby  bad  decid- 
ed advantage  In  the  negotlatlona. 

Ifo  ftarOier  alleged  fliat  the  land  waa  worth 
$6,000,  and  that  his  rental  Interest  fn  the 
crops  thereon  was  worth  $1,500: 

He  further  alleged  before  he  executed  the 
deed  to  tbe  land  he  ottered  to  rescind  the 
trade  and  return  tbe  $00  received  by  bin. 
bnt  that  Slmpaoa  refnssd,  snd  ttiat  after  tte 
deed  was  executed  and  delivered  to  Taiaa 
he  again  son^t  to  rescind  the  trade,  and  of- 
fered to  return  both  the  $00  and  the  auto- 
mobile received  by  him,  and  tbat  auch  otta 
was  again  refused  by  Simpson. 

Efe  farther  alleged  that  when  the  deed  waa 
executed  and  ddlvered  to  Turner,  Simpeon 
represented  to  him  (hat  he  could  not  with- 
draw from  his  prior  verbal  contract,  bnt  waa 
legally  bound  to  consummate  the  aame;  and 
that  Simpson  knew  that  sudi  F^neaentatioos 
were  false  and  fraudulent,  and  tbat  he.  eaid 
Green,  waa  Ignorant  of  the  law  and  believed 
the  same,  and  that  thereby  Slmpscm  acquired 
bis  land  for  a  consideratiaa  wholly  Inade- 
quate and  unconscionablew 

Frank  Turner  was  also  made  a  party  de- 
fendant and  answered  by  disclaiming  any 
Interest  In  -the  litigation,  asserted  tbat  he 
held  the  deed  as  stakeholder,  willing  to  de- 
liver It  to  the  party  entitled  thereto,  and 
tendered  the  deed  in  court  and  aAed  tn  be 
discharged  with  bis  costs. 

The  Crlal  was  before  the  court,  and  the 
trial  Judge  found  that  a  verbal  contract  of 
sale  was  made  substantially  aa  alleged, 
and  that  $60  cash  was  paid  on  the  porchaae 
price  at  the  time;  tbat  Green  became  dis- 
satlsfled  and  offered  to  return  tbe  $00  and 
rescind  the  trade,  but  Simpson  Insisted  that 
the  trade  was  binding  and  enforcealrie  and 
tbat  he  was  going  to  have  the  land;  tbat 
Green  waa  ignorant  of  the  law  and  b^eved 
the  representationB  so  made,  and  becauae  of 
audi  belief  executed  a  general  warranty 
deed  conveying  the  land  to  Simpson  for  a  re- 
cited con^eratloa  of  $4,000  in  hand  paid, 
and  that  said  deed  was  placed  in  the  hands  of 
Frank  Turner  until  Green  fumldied  abatnct 
of  title  and  Sinqnon  paid  the  balance  of  the 
porchaae  mon^;  that  at  the  same  time 
Sin^on  delivered  the  automobile  to  Green 
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and  deposited  with  Tamer,  or  tn  lila  tank, 
92,000  b>  be  paid  to  Green  on  ddlTOTy  of 
the  deed  and  agreed  to  pay  tbe  balanee  of 
the  parchaae  mon^  w&en  abstract  was  far- 
nlalied  and  deed-  deUrmd  to  him;  fbat 
shortly  Qiereafter  Green  again  sought  to  be 
released  from  the  trade  and  tendered  to 
Simpson  fSO  Id  cash  and  offered  to  retam 
tbe  automobile  and,  opcm  Mmpeon^  vefasal 
to  acc^  the  same,  deposited  990  In  Tur- 
ner's bank  to  Simpson's  credit  and  left  the 
antomobUe  at  his  hoase;  that  shortly  tiiere- 
af ter  Simpson  waived  the  fomlahfaig  of  an 
abstract,  tendered  Turner  the  balance  of 
tbe  pnrcfaasa  money,  and  demanded  delivery 
of  the  deed,  which  donand  was  r«fuaed. 

The  trial  court  rendoed  judgment  for  the 
defendant  In  error,  and  the  Court  of  ClvU 
Appeals  affirmed  the  judgment  212  S.  W. 
263.  A  writ  of  error  was  granted  by  the 
Supreme  Court 

The  Court  of  ClvU  Aw^kla  held  that  the 
parol  contract  of  sale  and  no  other  was  the 
one  sought  to  be  enforced,  and  that  the  deed 
did  not  constitute  such  memorandum  thereof 
•8  to  make  it  enforceable  under  the  statute  of 
frauds. 

This  holding  Is  the  basis  of  plalntlfr  In 
«>ror's  first  assignment 

abe  statute  of  frauds  of  this  state,  so  far 
as  applicable,  la  as  follows: 

"No  action  shall  be  broagbt  in  any  of  tbe 
courts  in  any  of  the  followiag  cases,  unless 
the  promise  or  agreement  upon  which  such 
action  shall  b«  brought,  or  some  memorandum 
thereof,  ahall  be  in  writing  and  signed  by  the 
party  to  be  dialed  therewith.  *  *  *  (4) 
Upon  any  contract  for  th«  sale  of  real  estate. 
•  •  Ber.  SL  ISll.  art  3965. 

[1]  The  contract  nndor  eonslderatkni  is 
not  declared  by  the  statute  ot  frands  to  be 
m^al  and  void.  Tbe  statute  merely  pro- 
vides a  means  of  successful  resistance  in 
case  It  is  not  oompUed  with.  It  Is  not  eom- 
pUance  with  the  statute  which  coustltotes 
the  contract  .The  statute  imeoppoeea  Its 
legaHt7.  the  enforcement  of  whldi  Is  only 
suspended  by  tbe  statute  nntQ  its  provisions 
are  satisfied.  Robb  v.  Sau  Antmlo  St  By. 
Co..  82  Tex.  892,  396,  396,  IS  S.  W.  707; 
Bringhnrst  v.  Texas  Co..  89  Tex.  Civ.  App. 
500,87  8.  W.  803, 896  (writ  refused);  Edwards 
V.  Old  Settlers'  Association,  166  S.  W.  423, 
427  (writ  refused):  Crutchfield  v.  Donathoo, 
49  Tex.  691,  696,  SO  Am.  Bep.  112. 

[2]  The  rule  Is  settled  In  this  state  that 
it  Is  not  necessary  that  the  consideration  of 
the  contract  of  sale  of  lauds  should  be  ex- 
pressed in  the  writing.  Hiomas  v.  Ham- 
mond, 47  Tex.  42,  66;  Fulton  v.  Boblnsm, 
B6  Tex.  401.  4M,  406;  BUett  v.  Brltton,  10 
Tex.  206,  210;  Adkhw  t.  Watson,  12  Tex. 
199;  201. 

The  snffldency  of  the  memorandum  of  a 
prior  verbal  contract  was  discussed  In  Mor- 
rison %  I>alta7»  fl  B.  W.  426k  427,  In  whldi 
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caae  tbe  BaifreiM  Oooit  amujaaced  Ow  fiHe 
in  tUs  state  to  be  aa  follows: 

"Upon  the  question  presented  by  the  proposi- 
tion in  tbe  demurrer,  that  the  terms  of  the 
contract  are  not  snffidentity  shown  in  the 
memorandum,  the  decisions  sre  in  oonflieC. 
The  weight  of  antiiority  ssems  to  Iw  in  favor 
<tf  the  rule  that  all  the  material  terms  of  the 
contract  should  appear  in  the  wHtinE.  Biley 
V.  Famsworth,  110  Mass.  225;  Grace  v.  Den- 
Ison,  114  Mass.  16;  Drake  v.  Seaman,  97  N. 
Y.  230;  Ganlt  v.  Stormont,  61  Mich.  036,  17 
N.  W.  214;  Mintum  T.  B&ylis,  33  Cal. 
129;  Soles  v.  Hickman,  20  Pa.  St.  180.  But 
the  contrary  rule  is  not  without  auUiori^  to 
support  it  mils  V.  Bray,  79  Mo.  227;  O'Nell 
V.  Crain,  67  Mo.  251;  Holman  v^  Bank,  12 
Ala.  369;  Johnson  v.  Bonald's  Adm'r,  4  Munf. 
77;  1  Eeed,  St  Frauds,  par.  419.  The  courts 
which  held  the  afflrmative  of  the  question  seem 
to  base  their  conduslon  upon  the  ground  that, 
by  the  use  of  tbe  word  'agreemenf  or  the 
word  'contract,'  the  statute  meant  all  stipula- 
tions agreed  to  the  parties.  On  the  other 
hand,  it  is  considered  by  some  of  the  authori- 
ties tliat  the  object  ot  the  statute  so  far  as 
lands  are  concerned,  was  to  abrogate  parol 
titles,  and  that  this  was  snfficieotiy  accom- 
plished by  a  memorandum  of  the  promise  to 
convey  the  land,  to  be  signed  by  the  vendor, 
without  requiring  the  other  terms  of  the  agree- 
ment to  be  stated.  We  need  not  decide  which 
is  tbe  better  reasMO,  for  we  regard  Is  as  now 
settled,  in  this  states  that  all  the  twms  of  tte 
contract  need  not  appear  in  the  memwnindnm. 
In  Fulton  v.  Bobinson,  56  Tex.  401,  a  re- 
ceipt which  named  the  vendee,  and  recited  that 
it  was  'part  of  the  purchase  money  of  my  own 
headright  lying  on  Bush  Creek,  in  the  Gross 
timbers,'  and  which  Was  signed  by  the  vendor, 
was  BufSdent  under  the  statute  of  frauds.  The 
memorandum  before  ns  is  quite  similar  to  that, 
but  is  more  explieit.  It  states  tbe  price,  and 
that  it  was  to  be  paid  partly  in  casta  and  partly 
cm  m  credit  and  dbows  the  rate  of  interest  If 
that  memorandum  was  sufficient  this  must  be. 
Tbe  decision  in  the  case  dted  lays  down  a  rule 
of  property;  and,  though  we  may  consider  it 
against  the  weight  of  authority,  and  the  bet- 
ter reason,  we  are  not  at  liberty  to  depart 
from  it  It  is  not  without  both  reason  aad 
authoritr  to  airport  it"  \ 

The  deed  executed  by  defendant -In  error 
and  i^ced  in  the  hands  of  Turner  to  be 
delivered  to  plaintiff  in  error  upon  payment 
of  the  purchase  money  was  an  ordinary  gen- 
eral warranty  deed  from  Green  to  Simpson 
reciting  a  consideration  of  94.500  in  hand 
paid,  and  conveying  the  land  la  question  by 
appropriate  description. 

[i,  4]  Defendant  In  error  oontwds  that  this 
deed  was  InsnfSclent  as  a  memorandum  un- 
der the  statute  because  It  was  in  the  foma  of 
an  executed  contract,  aad  redted  a  consider- 
ation of  $4,500  In  hand  paid,  when  in  fact 
an  auto  was  taken  as  part  paymmt,  and  all 
the  ccmsideratlon  bad  not  then  been  paid. 
The  auto  was  taken  at  or  prior  to  the  execu- 
tion of  the  deed  at  an  agreed  cash  value, 
and  $2,000  in  cash  waa  d^oeited  with  Tur- 
ner, or  in  bis  bank,  at  tbe  time  the  deed  was 
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ccnoQted  and  deponltedt  4tnd  th«  deed  wu 
to  be  delivered  oa  paymwt  of  the  mnelnder 
of  tbB  porchaae  money.  We  ttaerefore  bold 
tbat  tbese  objections  are  untenable,  and  that 
the  ledtala  In  fbe  deed  were  In  themB^Tea 
anffldent  to  meet  the  reanirementa  of  oar 
atatttto  of  fratnla.  McGown  t.  Wheaier,  20 
Tex.  ST2;  Tobnaon  t.  Elmm,  94  Tex.  168, 
173,  60  8.  W.  253,  62  L..  R.  A.  162.  66  Am. 
St  Bep.  845;  Honae  T.  Holland  et  aL,  42 
Tex.  ClT.  App.  602,  94  S.  W.  153. 

In  IfcCown  Wheder,  aupra,  a  deed  bad 
been  delivered  wUdi  was  in  proper  form,  ex- 
cept that  the  name  of  the  grantee  waa  blank. 
In  diacnaBing  the  Talne  and  ettect  of  tbla 
deed,  flie  conrt  said: 

'^Whether  the  deed,  upon  tb«  fiUioc  of  the 
blank  with  the  name  of  the  grantee,  would 
have  been  valid  aa  a  deed  or  not,  it  was  of 
value  to  the  plaintiff.  For  if  so  fflled  np  and 
afterwards  adcsowledged  hj  the  grantor,  it 
would  have  been  good.  Aiid  in  a  auit  for 
specific  performance  b;  the  plaintiff  againat 
hia  grantor,  it  would  be  admissible  evidence  of 
the  contract  of  sale,  though  not  operative  as 
a  deed." 

The  rttnabilng  question  to  be  cimaldered 
Is  wbetbor  the  deliveir  of  the  deed  to  Tamer 
under  the  facts  and  drcnnuitancea  in  evi- 
dence waa  a  aaffldwt  deUvery  to  make  U 
available  in  aTOidance  <tf  the  atatate  of 
frands. 

Tbs  contract  of  deceit  was  the  Jolid  act 
of  the  parties.  Defendant  In  error  exeocted 
and  d^KwIted  fbe  deed  to  be  delivered  when 
plalntlCF  in  error  acc^ted  the  title  and  paid 
the  balance  of  the  porchaae  money.  Plaintiff 
Id  error  at  the  aame  time  deported  a  eboA 
for  12,000,  wfal<^  check  waa  cashed,  ttw  pro- 
ceeds of  whldi  were  h^  in  Tamei's  bank  to 
be  paid  to  defendant  In  error  when  his  title 
was  accepted.  It  Is  tme  this  contract  of  de- 
posit rested  In  parol,  bat  that  it  may  so  rest 
Is  conceded  by  defendant  in  error.  The  fact 
that  It  waa  participated  in  by  both  parties 
met  the  reqairement  of  mutnality  and  took  it 
oat  of  the  (daaa  of  cases  where  the  deposit 
and  Instractioiis  accompanying  the  same  are 
the  ex  parte  acts  of  the  depositor.  Cooper  v. 
Harek,  166  S.  W.  68,  60;  21  C.  J.  p.  870,  f 
12;  Davis  v.  Olark,  66  Kan.  100,  48  Pac.  663. 

The  Court  of  Civil  Appeals,  In  Cooper  v. 
Harek,  snpra,  says: 

"A  delivery  made  by  the  depositor  alone  will 
not  be  eofficlent  to  constitnte  a  valid  escrow,** 

tba  case  of  Davis  v.  Clark,  snpra,  involved 
an  agreement  tor  a  loan  of  money  on  a  note 
and  mortgage  on  real  estate.  The  note  and 
mortgage  in  porananoe  of  an  agreement  be> 
tween  the  partlea  were  dellv»ed  to  a  third 
party  to  hold  In  escrow  nntll  the  borrowed 
money  waa  actually  paid  or  d^vered  for  the 
uaa  and  benefit  of  the  wife  of  tlie  mortgagor, 
ahe  having  Joined  In  both  note  and  mortgage. 
The  note  and  mortgage  were  daly  ezecnted 
and  d^xMlted  accordOng  to  agreanent,  bat 


baltoE*  tlw  payment  of  the'moMv  to  the 
■rtCa  tbe  naortMasor,  npoa  whose  aapaimte 
property  the  mortgage  was  given,  died.  Aft- 
er Us  deatli  Oie  maauv  waa  paid  and  the 
note  and  mortgage  delivered  to  the  iportga- 
fQ&  It  waa  contended  tbat  the  dmUi  of 
tb»  mortgage  revoked  the  aotbority  of  the 
bolder,  and  that  his  snbseqaeiit  delivery  of 
the  note  and  mortgage  was  wlthont  aathor- 
i^  and  woiA.  TIm  court  lield  tbs  cootrary, 
and  ia  the  course  of  the  opinion  said: 

"  'An  escrow  is  an  obligatory  writing  (nsaal- 
ly,  but  not  necessarily,  in  the  form  of  a  deed) 
delivered  by  the  par^  ezecatlng  it  to  a  third 
person,  to  be  held  hfan  ontil  tiie  perfoim- 
anco  a  q>eeifled  eenditl<m  by  the  obligee,  or 
the  happening  of  a  certain  contingency,  and 
then  to  be  delivered  by  the  depository  to  the 
obligee,  when  It  becomes  of  full  force  and 
effecL*  6  Am.  &  Eng.  Ency.  Law,  857.  This 
definition,  which  seems  to  be  collected  ont  of 
all  the  authorities,  applies  fally  to  the  instrii- 
meats  In  qnestlon  In  this  case.  They  war*  de- 
Uvered  by  the  Harsbea  to  W.  11  Clark,  in 
pnrsoanoe  of  an  agrMment  with  Mr.  Book, 
to  he  held  by  Mr.  Clark  until  tbe  performance 
of  a  specified  condition  by  Mr.  Book,  and  then 
to  be  delivered  to  him.  Contrary  to  the  view 
of  tbe  plaintiffs  in  error,  the  depository  of  an 
escrow  is  regarded  as  an  agent  of  both  obligor 
and  obligee,  and  he  can  neither  return  the 
deed  or  other  tnstrament  to  the  former  without 
the  letter's  consoit,  nor  deliver  it  to  the  lat- 
ter without  tbe  consent  of  tbe  former,  save 
iQ)on  fulfillment  of  the  agreed  condltionB.  Rob- 
erts V.  Mullenlz,  10  Kan.  22;  Grove  v.  Jen- 
nings, 46  Kan.  306,  28  Pac.  73$;  Lessee  of 
Shirley  v.  Ayres,  14  Ohio,  807;  Cannon  v. 
Handlcy,  72  CbI.  133,  13  Pac.  315.  ♦  •  • 
According  to  these  derisions,  the  depository  of 
an  escrow  is  not  the  agent  of  tbe  depositor, 
merely,  and  the  agreement  of  deposit  cannot 
be  rescinded  by  him  alon^  and  the  escrow 
withdrawn  at  his  wOL" 

^Defendant  m  error  contends  that  notwith- 
standing mere  ms  a  nlid  mutual  contract 
of  depotft  in  pursuance  of  a  prior  verbal 
contract  of  sale,  and  tbe  deed  In  qoestloa  so 
deposited,  It  was  not  an  escrow  and  remained 
revocable  at  the  opOxm  of  plaintiff  to  ttror 
In  the  absoice  of  iwoot  of  an  enforoeaUe 
contract  of  aal^  tadependent  of  toe  vedtala 
In  tbe  deed,  and  Independent  of  the  mntnal 
agre«nent  fOr  the  boldtog  and  nltlmato  de- 
livery of  the  sama 

[t]  When  a  snffldsnt  monorandum  of  a 
prior  oral  contract  baa  be«i  made  and  algned 
and  suit  tor  enforcement  Is  hrouglit,  It  la  tbe 
oral  contract  that  la  enforced,  and  not  the 
memorandum  by  wUch  such  contract  is 
proved. 

{I]  The  authoritieB  hold  tbat  a  valid  eon- 
tract  of  aale  Is  necessary  to  render  Uie  de- 
posit of  a  deed  In  pursuance  of  the  same  a 
genuine  escrow.  21  C  J.  p.  866,  |  2;  10  R. 
C.  L.  p.  622, 1  3;  S  Words  and  Phraasa,  First 
Series,  p.  2464;  ntcb  Bunch,  SO  Cal.  208, 
212;  Miller  r.  Seara,  91  Cal  S8S,  27  Pac. 
680.  26  Am.  St  Repb  176;  Stantoa  t.  Miller, 
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5S  N.  T.  ISa.  202;  Rollaiid  UcGartT,  ITS 
CaL  807,  160  Pac  1069;  Thomas  t.  Birch, 
178  OaL  48S,  178  Pae.  U02;  Anderacm  t. 
MoMenger,  168  VM.  282,  85  a  a  A.  468; 
Clerk  T.  Gtmpbell,  28  Utab,  S6ft,  65  Pac  496, 
54  L  B.  A.  006,  90  Am.  Bt  Kept  TIB;  Kopp 
T.  Kelter,  146  HL  4ST,  84  N.  B.  M2,  22  L.  B. 
A.  273,  87  Am.  St  Rep.  1B& 

Itl  Where  ttme  la  a  lolor  verbid  oontnct 
Of  sale  and  the  redtala  In  the  deed  placed  in 
escrow  la  themselTM,  ttr  In  connection  with 
other  wiitlnca  svtimltted  therewith,  meet  the 
reqnlrementa  of  0w  statute  of  frauda  of  the 
JnrfsdlctlOB  In  whldi  the  anlt  arisea,  we 
think  the  better  reaaonlnff  snatatna  the  propo* 
sltloti  that  the  deed  ao  d^toalted  la  a  genatne 
eacrow,  and  thttefrae  irrerocaUe,  and  that 
the  i^or  verbal  contract  ao  evidenced  ts 
thereby  rendered  raforceablfc  2  Elliott  on 
Omtracte,  p.  S70;  10  R.  C  U  p.  629,  par.  11; 
Oriel  V.  Lomax,  89  Ala.  420.  6  South.  741; 
Johnaton  v.  Jones,  80  Ala.  286,  4  Sontb.  748 ; 
Campbell  v.  niomas,  42  Wt&  4S7,  24  Am 
Rep.  4127',  Moore,  Ka^ti  &  Go.  v.  Ward,  71 
W.  Ya.  SOS,  76  8.  S.  807.  48  L.  R.  A.  (N.  S.) 
300,  Ann.  Ces.  1914G,  26S;  ?%ayer  v.  Lnoe 
et  at,  22  Ohio  St.  62;  Minn,  ft  Oregon  Land 
&  T.  Ca  V.  Hewitt  Investment  Co.  (D.  0.) 
201  Fed.  TSZ,  759;  Bronx  Inr.  Co.  t.  Nation* 
al  Bank  of  Commerce,  47  Wash.  666,  9S  Pac 
380;  McGee  v.  Blanken&hlp,  96  N.  C.  663; 
Blacknall  v.  Parish,  60  N.  0.  70.  78  Am.  Dec 
2S0. 

Mr.  Elliott.  In  his  work  on  Contracts  (vol- 
ume 2,  p.  670),  speaking  of  the  necessity  for 
delivery  of  the  memorandum  relied  <m  to 
avoid  the  statutea,  says: 

"Howew,  when  a  deed  ta  placed  In  escrow 
beyond  tb«  eontnrf  of  the  grantor  ft  is  snfldent 
as  a  memorandom." 

The  rule  with  reference  to  the  soffldency 
of  a  deUv«ry  in  escrow  as  satisfying  the  stat- 
ute of  tainda  la  thus  stated  In  10  R.  O.  U  p. 
628;  par.  U: 

*1f,  sfter  an  oral  contract  for  the  aala  and 

parehaBe  of  land,  the  vendor  makes,  ezecntes 
and  ddivers  in  escrow  a  deed  for  the  land,  re- 
dtfaig  tfae  eoDBideiation,  and  crataining  'tiie 
terms  and  conditions  of  the  sale.  It  has  been 
held  that  this  will  amount  to  a  complianee 
with  the  statute  of  frauds,  and  the  contract 
if  BO  aUsged  and  provoa  will  be  enforced." 

Hie  statute  of  Wisconsin  declares  every 
(Mmtrnct  for  the  sale  of  lands  void  unless 
Bucb  cimtract  or  a  memorandum  Oiereof  ex* 
pressing  the  consideration  is  In  writing  and 
subscribed  by  the  person  by  whom  the  sal* 
Is  made.   Wis.  Stat  f  2301 

Tho  Supreme  Court  of  that  state,  in  dls- 
cusalng  the  sufflciency  of  the  recitals  In  a 
deed  to  meet  the  requirements  of  the  statute 
and  render  its  deposit  in  pursuance  of  a  prior 
verbal  contract  to  convey  a  genuine  escrow 
In  Campbell  v.  OSiomas,  42  Wis.  437,  24  Am. 
Rep.  439,  saya: 


Q-'BSES  879 
aw.) 

TFhe  only  writliv  sobscrlbed  by  Thomas, 
wUdi  relataa  to  any  such  contract,  la  the  deed 
he  deposited  with  Judge  Hand.  That  instra- 
ment  expresses  a  consideration,  and  if  it  con- 
tained the  whole  contract,  we  should  havs 
no  difficulty  In  holding  that  It  anawera  the  rs- 
qulremeats  of  the  statute.** 

The  court  in  the  same  opinion  discusses 
the  case  of  Thayer  v,  Luce  &  Fuller,  22  Ohio 
St  62,  and  concludes  the  dlacosslott  with  the 
foUoiriag  reference  thereto; 

'*We  so  fas  adopt  It  here  as  to  bold  ttiat,  If  a 
person  who  haa  made  a  parol  agreement  to 
sell  land  alga  an  instrument  In  Hit  form  of  a 
conveyance  of  snch  land,  to  the  vmdee,  and 
deposit  It  in  escrow.  If  such  instrument  con- 
tains the  terms  of  the  parol  agreement  includ- 
ing the  consideration,  it  is  a  auffident  com- 
pliance with  the  requirements  of  the  statute 
of  frauds," 

The  Court  of  ClvU  Appeals  which  decided 
thla  case  has  since  adopted  the  view  express* 
ed  by  the  Supreme  Court  when  It  granted 
cuts  writ  and  applied  the  same  in  the  case 
of  Townsend  v.  Day,  224  S.  W.  283,  286. 

The  Court  of  Civil  Appeals  for  the  El^th 
i>l8trict  haa  also  adopted  the  same  view  and 
has  applied  the  same  In  the  case  of  Pearson 
V.  Klrkpatrick,  226  S.  W.  407, 409. 

Defendant  in  error  dtes,  among  other 
cases.  Main  v.  Pratt,  276  lU.  218,  114  N.  B. 
076;  McLaIn  v.  Healy,  OS  Wash.  489,  168 
Pac  1,  L.  R.  A.  lOlSA,  1161 ;  Selfert  v.  Lanz, 
28  N.  D.  139. 100  N.  W.  668;  Foulkes  v.  Seng- 
Btacken,  83  Or.  118,  168  Pac  962,  163  Pac. 
ail.  to  sustain  his  contention  that  an  en- 
forceable contract  must  be  shown  independ- 
ent of  the  recitals  In  the  deed. 

In  the  case  of  Seif«t  v.  Lanz  there  was  a 
valid  written  contract  signed  by  the  husband, 
and  It  was  held  that  the  wife,  by  Joining 
her  husband  In  the  execution  of  the  deed  In 
pursuance  thereof,  and  Joining  her  husband 
In  depositing  the  same  Id  escrow  with  said 
contract,  adopted  such  contract  and  render- 
ed the  deed  bo  executed  and  deposited  a 
binding  conveyance  of  the  homestead  as  to 
her.  The  recitals  in  the  deed  in  the  other 
cases  were  held  wholly  Insufficient  In  them- 
selves to  meet  the  requirements  of  the  stat- 
ute of  frauds,  and  therefore  the  effect  of  the 
delivery  in  escrow  of  a  deed  which  does  con- 
tain such  recitals  was  not  before  the  court 
In  any  of  such  cases. 

We  have  failed  to  find  any  case  holding  the 
escrow  revocable  or  the  sale  unenforceable 
where  a  deed  containing  recitals  sufficient 
to  meet  the  requirements  of  the  statute  of 
frauds  was  deposited  under  a  mutual  agree- 
ment between  the  vendor  and  vendee  in  pur- 
suance of  a  prior  complete  verbal  contract 
of  sale. 

We  therefore  hold  that  the  recitals  om- 
talned  In  the  deed  deposited  by  defendant 
In  error  with  Turner,  being  sufficient  to  meet 
the  reqiulrementB  of  oar  atatute  of  tatnds, 
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i-endered  tbe  prior  contract  of  sale  enfwce* 
able  and  micb  depoalt  a  genolne  and  Irrevoe- 
able  escrow. 

Turner,  wltb  whom  tbe  deed  watf  depositedt 
was  trustee  for  both  parties,  and  he  was  re- 
quired by  law  to  deliver  tbe  deed  to  plaintiff 
in  error  when  he  tendered  compUance  with 
the  terms  ot  the  contract  of  deposit.  10  B. 
C.  L.  p.  6S3,  f  16. 

The  trial  court  found  that  specific  oiforce- 
raent  of  the  contract  would  be  IneQultable, 
and  defendant  in  error  ontends  that  there 
la  evidence  in  tbe  record  supporting  such  flod- 
ing,  and  that  therefore  the  Judgment  should 
be  affirmed  re^rdlees  of  the  hol/Ung  of  this 
court  on  the  sufficiency  of  the  recitals  In  the 
deed  to  avoid  the  statute  of  frauds. 

Tbe  defendant  In  error,  Green,  was  at  tbe 
time  of  tbe  transaction  a  young  man  23  years 
oi  age.  He  inherited  one-fourth  of  the  tract 
of  land  in  controversy,  and  in  rfovemlKr, 
1016,  bought  the  remaining  three-fourths 
irom  his  brotbets  and  sisters  for  $3,000.  He 
owed  $1,900  on  tbe  place  at  tbe  time  of  the 
transaction  In  August,  1917,  and  was  afraid 
he  would  have  to  enter  military  service,  and 
he  wished  to  settle  bis  business  before  he 
went  to  the  war.  He  bad  lived  at  home  with 
his  mother  all  his  life,  and  his  experience  in 
trading  was  limited;  but  there  is  no  intima- 
tion that  be  did  not  possess  the  capadty  of 
the  average  man  of  his  age  and  opportunity. 
The  place  was  rented  to  tenants  on  the  third 
and  fourth  at  the  time  of  his  transaction. 

Green  spoke  to  Simpson  about  buying  this 
land  before  he  purchased  the  Interest  of  the 
other  heirs  and  told  him  if  he  would  pay 
14,000  he  coold  have  the  whole  place,  twt 
Simpson  refused. 

About  Angnst,  1917,  Simpson  approached 
Green  and  asked  him  if  he  still  wanted  to 
sell,  but  Green  said  he  was  not  caring  much 
about  Klling.  Simpson  asked  liim  to  go 
with  him  and  see  the  place  and  arranged  for 
■ome  one  to  take  Green's  place  at  work,  and 
they  went  togetlier  to  look  at  the  land. 

Simpson  offered  to  trade  some  horses  and 
mules  on  tbe  plac&  Gre^  refused  to  con- 
sider the  proposition,  but  told  him  he  would 
take  $4,300  and  the  automobUft  Simpson 
laugbed  at  him  and  said  it  was  more  than 
the  place  was  worth. 

They  met  again  next  day  and  traded  colars, 
and  after  some  dickering  they  agreed  on 
¥4,200  and  the  automobile,  and  Simpson  gave 
bim  $50  on  the  trade.  Green  agreed  to  pay 
tbe  taxes  and  pay  off  tbe  incumbrance  and 
furnish  an  abstract. 

*  Two  days  later  Green,  having  decided  that 
be  did  not  wish  to  carry  out  tbe-trade,  offer- 
ed Simpson  his  money  back  and  offered  to 
I»ay  falm  for  bis  trouble  in  going  to  look  at 
tbe  place,  but  Simpson  refused  and  said  be 
had  bongbt  the  place  and  was  going  to  tiave 
it  The  same  day  a  relative  of  Green's  offer- 
ed Simpson  the  $50  back  and  $50  more  on 
top  of  U  to  let  Green  keep  tbe  places  but 


he  refneed  and  Insisted  that  be  was  going  to 
have  the  placei 

They  finally  caUed  parties  to  witness  that 
Green  was  to  execute  the  deed  and  famish 
an  abstract,  sad  Simpson  was  to  put  $2,000 
in  tlie  banlE,  and  ^nimer  was  to  bold  the 
deed  and  tlie  money  until  the  remainder  of 
Um  purduuM  money  was  paid.  This  was 
done^  and  Areen  received  the  MtooKHmie  that 
day. 

About  two  weeks  later,  Green  concluded 
not  to  carry  out  the  trade  and  took  the  auto- 
mobile back  to  Simpson  and  offered  to  pay 
back  tbe  and  to  pay  bim  for  his  trouble  in 
going  to  look  at  tbe  place.  This  offer  was  re> 
fused,  Simpson  r^>eatinc  that  be  had  bought 
the  place  and  Intended  to  have  it,  and  Grem 
left  the  automobile  and  deposited  the  $60  in 
the  bank  to  Simpson's  credit.  Tbe  place, 
with  tbe  accruing  rents,  was  sold  to  Simpson 
for  $4,600;  the  automobile  being  taken  mt 
$300. 

The  testimony  of  witnesses  with  reference 
to  th0  Tslne  of  tl»  land  ranged  from  $25  to 
$40  per  acroi  The  rents  actually  collected 
amounted  to  $8e9a4. 

The  rule  with  reterenoe  to  esdSorcenMBt 
of  contracts  for  the  sale  ot  real  estate  br  de- 
cree for  tq>eciflc  performtnoe  is  laid  down 
lD26B.aii.pi271,i72,as  taHlms 

"Specific  performance  Is  granted  to  a  greater 
extent  In  cases  of  contracts  respecting  real 
property  than  in  cases  respecting  personal 
property.  While  In  the  letter  cass  ths  jurisdic- 
tion to  grant  it  is  limited  to  spedal  dreom- 
stanoes.  In  tbe  case  of  real  estate  spedfie 
performance  is  decreed  almost  aa  a  matter 
of  course  when  tbe  contract  baa  been  properly 
estaUiihed  and  m  unobjectionable  In  uiy  of  its 
features  wbicfa  address  tbemtelveB  to  the  clian- 
cellor's  discretion.  Under  sndu  dicamstsnees 
the  vendee  is  entitled  to  have  the  contract 
spedflcally  enforced  irrespectlre  of  his  zight  t» 
recover  damages  for  its  breach." 

The  effect  at  Inadequacy  of  consideration , 
in  determining  whether  spedfie  poformance 
will  be  decreed  ts  stated  In  section  14^  pu  206* 
of  the  ssme  authority,  as  fidlowB: 

"It  is,  bowerer,  the  generally  accepted  rule, 
both  in  England  and  this  country  at  the  pres- 
ent time,  that  mere  inadequacy  of  price  does 
net  in  itself  constitute  a  suffident  reascm  for 
a  court  oi  equity  to  wlthhtdd  'ipedfle  per- 
fonnanoe       the  omtraet." 

The  rule  wltli  reference  to  inadequacy  ot 
price  is  thus  stated  in  86  Gyc.  p.  600: 

"In  the  language  of  a  leading  case,  *nnless 
tbe  inadequacy  of  price  is  such  aa  shocks  the 
conscience,  and  amounts  In  Itself  to  condnsive 
and  dedsive  evidence  of  fmnd  In  the  transac- 
tion, It  is  not  itself  a  suffident  ground  for  re- 
fusing a  spedfie  peifermanoe;'  to  stats 
the  rule  more  in  aoeordance  witb  nwdera  con- 
captions  of  fraud.  Inadequacy  of  considerattoB 
or  of  the  subject-matter,  standing  alone  as  a 
defense  must^.^  so  gross  as  to  lead  to  sn 
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The  rule  with  reference  to  the  effect  of 
hardship  in  the  contract  sought  to  be  epeclflc- 
ally  ^forced  is  thus  stated  In  section  22, 
p.  224.  25  R.  a  L.: 

"Althongh  cmirta  of  equitr  may  decUna  to 
enforca  those  contracts  which  are  inoqaitaWs 
or  DnCair,  it  is  not  their  province  to  undo  a 
bargain  merely  because  it  is  hard.  The  courts 
are  not  concerned  with  the  question  of  the 
wisdom  of  bargains  of  persons  competent  to 
deal  with  their  own  affairs,  and  hardship  will 
not  ordinarily  prevent  specific  performance  of 
a  contract  which  was  fairiy  and  justly  made, 
when  it  reanlta  trvm  misoalailatjon  «v  fzon 
contingencies  whidi  might  have  been  foreseen, 
and  for  which  the  compiainant  Is  not  at 
fault"— dting  anthorities. 

The  Snpreme  Court  ot  MlasonrL  in  the  case 
of  Brans  r.  Brans,  106  Uo.  1,  83  S.  W.  969, 
979,  held  that  the  purchase  of  property  worth 
95,000,  for  f2,600  was  not  so  Inequitable  as 
to  prevent  spectre  performance,  notwith- 
standing the  purchase  was  by  an  uncle  and  It 
was  claimed  that  he  knowingly  misrepresent- 
ed the  Talae  of  the  lands  to  his  nephews 
to  secure  the  trade. 

[8, 1]  All  circumstances  In  evidence  must 
be  taken  into  consideration  in  determining 
whether  specific  performance  In  a  given  case 
would  be  IneqnitaMe.  The  situation  of  de- 
fendant In  error  In  this  case  with  reference 
to  liability  to  military  service  at  the  time 
of  the  contract,  his  desire  to  have  his  busi- 
ness In  shape  in  case  he  shonld  be  c<Hnpelled 
to  go  to  war,  the  incnmbrance  on  the  land 
for  impald  purchase  money,  the  price  he  had 
ebortty  theretofore  paid  for  the  three-fourths 
Interest  in  this  very  land,  the  uncertainty  as 
to  the  amount  likely  to  be  realized  from  the 
yearly  rents  at  the  time  of  the),  trade,  the 
difference  of  ophilon  among  the  witnesses  as 
to  the  valne  of  the  land,  the  absence,  accord- 
ing to  his  own  testimony,  of  any  undue  sollc- 
itatlott  inducing  htan  ta  enter  into  the  trade, 
or  any  element  of  fraud  or  oi^reaslon  in 
connection  therewith,  in  our  opinion  clearly 
lefntes  any  contention  that  the  enforoeniiait 
<rf  spsdfflc  performance  would  be  Inequitable, 
and  Bocb  ocmtention  of  defendant  in  emtr 
U  tberefore  oTermled. 

We  recommend  that  the  judgment  of  the 
district  court  and  the  Court  of  CKtU  Appeals 
be  reversed  and  the  casse  nsiBnded  for 
further  proceedings  in  accord  with  this 
opinion. 

PHILLIPS,  a  J.  The  Judgment  reoom- 
m ended  in  the  r^rt  of  the  Commission  of 
Appeals  Is  adopted,  and  wilt  be  watered  as 
the  Judgment  of  the  Supreme  Ooart 

We  approve  the  holding  of  the  Commission 
on  the  qnestlcm  discussed  in  its  opinion. 


CLARK  V.  TEXAS  CO-OP.  INV.  CO. 
(No.  22I-33S3.) 

(Conunlssion  of  Appeals  of  Texas,  Section  A. 
Jane  1, 1921.) 

1.  Sales  9s>39(^Deft«udsd  buyer  nay  staM 
by  costraot  anfl  recever  danages,  er  he  nay 

rescind. 

One  who  has  been  induced  by  fraud  to  en- 
ter into  a  contract  has  his  choice  of  remedies, 
either  to  stand  by  the  bargain  and  recover  dam- 
ages for  fraud,  or  he  may  rescind  and  return 
the  thing  bouj^t  and  recetve  bock  what  ho 
paid. 

2.  Limitation  of  actions  «=328(l)— Aot'on  for 
fraudalently  Inducing  plalntlfT  ta  subsorlbe 
for  stook  oonstniad  as  one  for  residsslos  Mt 
governed  by  the  two-year  statute. 

Where  plaintiff  alleged  he  was  frandoloit- 
ly  Induced  to  subscribe  for  stock,  and  his  al- 
legations further'  showed  a  purpose  to  recover 
what  he  paU,  that  the  certificates  had  not 
been  issued,  and  that  he  had  received  nothing 
and  consequently  could  make  no  offer  of  resto- 
ration, and  that  the  notes  he  executed  were 
worthless,  in  that  they  had  been  canceled  by 
defendant,  be  speared  to  have  repudiated  tbe 
contract  and  to  seek  restoration  of  the  status 
quo,  BO  that  his  action  was,  in  effect,  for  re- 
sdssioD,  and  tb«  two-year  statute  was  not 
aK>IicBhle. 

3.  Appeal  and  error  «3b  1 1 14— Where  Court  of 
Civil  Appeals  had  not  passed  on  questions 
ever  wNioh  the  Svprefflo  Court  has  no  Jsris- 
dlotlon,  tbe  ease  must  be  renanded. 

Where  the  Cpurt  of  Civil  Appeals  conaid* 
ered  but  one  assignment,  and  certain  others 
are  necessarily  determined  by  Its  conclusion 
thereon,  but  several  assignments  present  ques- 
tions of  adjective  law,  over  which  the  Su- 
preme Court  has  no  Jurisdiction,  these  and  oth- 
er assignments  should  he  passed  upon  by  the 
Court  of  Civil  Appeals,  to  wbidi  the  cause 
sheold  be  remanded. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Suit  by  James  Clark  and  others  against 
tbe  Texas  Go-operatiTe  Investment  Gom* 
pany.  Judgment  for  plaintiffs,  and  the  de- 
fendant aj^aled  to  the  Court  of  Civil  Ap- 
peals, which  reversed  and  rendered  Judgment 
for  defendant  (212  S.  W.  245),  and  plaintiff 
named  brings  error.  Judgment  of  Court  of 
Civil  Appeals  reversed,  and  cause  remanded 
to  that  court  for  consideration  of  assignments 
not  disposed  of  and  for  tbe  further  orders. 

See,  also,  216  S.  W.  220. 

Padelford,  Tama-  ft  Doyle,  trf  Olelmme, 
and  D.  W.  Odell,  of  Foit  Worth,  fw  jdnlntifl 
in  error. 

Oapps,  Cantey,  Hanger  &  Short,  of  Fort 

Worth,  and  Bamsey  ft  Odell,  of  Olebume,  tor 
defendant  In  error. 

TAYLOB,  P.  J.  James  Clark,  plaintiff  In 
errmr,  sued  the  Texas  Co-«peratlve  Invest- 
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tnent  Oompany,  defendant  in  error,  and  the 
Texas  Organization  Company,  to  recover 
$1,000  and  Interest  thereon.  The  court  gave 
a  peremptory  Instruction  In  favor  of  the 
organization  company,  and  submitted  the 
cause  to  the  Jury  as  between  the  remaining 
parties.  Judgment  on  the  <^use  submitted 
was  for  plaintiff  in  error.  The  Court  of  Civil 
Appeals,  by  action  of  the  majority,  reversed 
the  Judgment  of  the  trial  court  and  rendered 
Judgment  In  favor  of  defendant  In  error. 
212  S.  W.  246. 

The  original  petition  alleges  that  the  or- 
ganization company,  in  June,  1911,  was  en- 
gaged in  selling  capital  stock  of  defendant  In 
error  preparatory  to  securing  Its  charter; 
that  defendant  in  error  contracted  with  plain- 
tiff In  error  to  sell  him  shares  of  Its  stock 
to  the  amount  of  $4,000,  he  paying  to  defend- 
ant In  error  at  that  time  $1,000  in  cash,  at 
the  same  time  execu'ting  and  giving  his  notes 
for  the  aggregate  sum  of  $3,000  for  the  re- 
mainder of  the  purchase  price;  that  as  a 
part  of  the  contract  defendant  In  error  agreed 
ttut  shares  of  stock  of  the  face  value  of 
$5,000  In  the  Gonunonwealth  Bonding  it 
Casualty  Insurance  Company,  then  owned 
and  held  by  plaintiff  in  error,  would  be  ac- 
cepted as  collateral  security  fbr  plaintiff  In 
error's  note,  and  that  the  stock  would  be 
Immediately  Issued  and  delivered  to  him; 
that  In  May,  1912,  he  tendered  to  defendant  In 
error  his-  certlUcates  of  sliarea  in  the  bonding 
and  casualty  company  and  demanded  that  the 
48,000  In  shares  oi  stock  In  defendant  In  er- 
ror be  delivered  to  him;  that  the  demand  was 
tefosed;  that  he  thereupon  demanded  the 
return  of  the  $1,000  in  cash  theretofore  paid 
by  him ;  that  both  demands  were  refused  by 
defendSLDt  In  error. 

It  Is  fnrtlier  alleged  that  on  July  10, 1911, 
Iflalntiff  In  error  contracted  to  purchase  ad* 
dltlonal  shares  In  the  amount  of  $2,000,  In 
consideration  whereof  he  paid  defoidant  In 
error  tha  farther  snm  of  $500,  and  gave  ad- 
dlttooal  notaa  In  the  mm  of  $1,500;  that  the 
same  agreemeait  was  made  as  before  with  ref- 
erence to  the  acceptance  of  the  bonding  and 
casualty  company  stock  as  collateral;  that 
Qiereafter  on  May  27,  1912,  the  contract  was 
rescinded  and  the  note  canceled,  but  no  part 
of  the  $500  BO  paid  was  returned  to  plaintiff 
In  error. 

It  was  also  alleged  that  no  certlflcates  of 
stock  were  Issued  or  delivered  to  plalntliT  In 
error;  that  defendant  In  error  refused  to 
carry  out  its  agreement  to  accept  the  stock 
of  the  bonding  and  casualty  ccmipany  as  col- 
lateral on  the  $3,000  note ;  that  It  repudiated 
the  agreement  and  claimed  to  have  canceled 
plalnticr  in  error's  notes,  but  still  retained 
tbe  $1,500  paid  It,  and,  though  often  request- 
ed to  repay  the  same,  refused  so  to  do. 

The  petition  contains  other  allegations  to 
the  effect  that  defendant  in  error,  by  false 
and   fraudulent   r^resentationa,  induced 


plaintiff  In  error  to  enter  into  the  contract 
to  purchase  the  stock.  Tbe  prayer  was  for 
$1,600  with  Interest  tboeon  from  the  date  of 
payment^  for  coati  of  snl^  and  graexal  re- 
lief. 

The  allegations  of  the  original  petltl<m  are 
greatly  amplified  In  the  sixth  amended  origi- 
nal petition,  upon  which  trial  was  had.  It  Is 
alleged  ther^  also  that  plaintiff  in  error 
offered  to  transfer  the  $5,000  of  capital  stork 
In  the  bondiiMf  and  casualty  company  to  tbe 
investment  company  in  accordance  with  tbe 
terms  of  the  agreement,  but  that  d^endaot 
in  error  refused  to  receive  It,  and  thereaftet 
canceled  tbe  $6,000  of  stock  in  the  tnvestm«it 
company  for  whlcb  plabitiff  in  error  had 
subscribed,  and  refused  to  issue  and  driver 
to  him  any  part  thereof;  that  defoidant  In 
error  claimed  to  have  canceled  defendant  in 
error's  notw,  and  refused  to  carry  out  the 
contract  and  agreement,  or  any  part  tbereot 
and  kept  and  refused  to  pay  to  plaintiff  tai 
error  the  stun  of  $1,500  In  cash,  which  be  bad 
theretofore  paid;  that  defendant  In  error, 
though  often  requested  so  to  do,  refused  to 
repay  to  the  plaintiff  in  error  the  said  sums 
of  $1,000  and  $500  in  cash,  whl<^  It  obtained 
from  him  In  the  manner  stated. 

The  allegations  of  fraud  set  out  In  the  orig- 
inal petition  were  amplified  In  the  ameod- 
ment  In  proportion  to  the  amplification  of 
the  other  allegations.  Tbe  prayer  was  asaln 
for  $1,500,  Interest,  costs  d  suit,  and  cenoal 
relief.  Legal  and  equltaUe  relief  was  also 
prayed  for. 

It  was  the  conclusion  of  the  majority  of  tbe 
Court  of  Civil  Appeals  that  the  trial  court 
should  have  Instructed  a  vwdlct  in  faTor  d 
defendant  in  error,  on  the  ground  that  the 
cause  of  action  was  barred  by  tbe  two-year 
statute  of  limitation.  Tbe  oorrectneas  of  the 
conclusion  ig  to  be  detwmlned  tij  whether 
the  suit  is  (me  for  damagea  growinc  tm- 
mediately  out  of  the  aUeged  fimud.  or  for 
resdasion  baaed  on  fraud.  Ooopn  r.  LeSb 
70  Tex.  114,  13  &  W.  483;  Goidon  et  aL  t. 
Rhodes  ft  Daniel,  102  Tex.  800;  118  a.  V. 
40;  <H»inl(m  of  Gonrt  of  0I?1I  Appeala  hsn> 
In.  212  S.  W.  24& 

(1]  It  la  weU  settled  thatone  who  faae  beea 
induced  by  fraud  to  enter  Into  a  contract 
may  rescind  it,  unless,  of  couiae,  Ua  light 
to  rescission  has  been  lost  Blythe  r.  Qpeake^ 
23  Tex.  m;  IS  Corpua  Jnila,  i  6BS£.  nw 
rule  govendng  readsslon  In  such  cases  Is 
quoted  by  Judge  Boberts  In  the  last  pata- 
graidi  of  the  caae  dted.  In  the  f<dlowlog 
language; 

"A  party  defrauded  In  a  contract  has  hii 
choice  of  remedies.  He  may  stand  to  the  bar- 
gain and  recover  damages  for  f rand,  or  lie  may 
rescind  the  contract,  and  retom  the  tfalng 
bought,  and  receive  bock  what  he  pud." 

[2]  Plaintiff  In  error  alleged  that  he  was 
fraudulently  Induced  to  enter  Into  the  sub- 
acrlption  contract  '  Tbe  puipow  of  this  salt, 
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u  m»peaiB  fmn  tbn  aUeg«Uoii4  Is  to  ze- 
cover  wbat  he  had  paid  nnder  Its  termi.  Tte 
cwtlflcates  of  stock  which  be  cootncMd  to 
parchaM  were  not  inoed.  He  bad  retielTed 
nothing  firmn  defiudant  fai  error,  and  cou- 
tequently  could  make  no  offer  of  reatoratlon. 
Tbe  notea  he  had  executed  were  worthless,  In 
that  th^  had  been  casoeled  by  deshndant  ln 
error.  The  aUegationa  dlsdose  that  It  was 
the  purpose  of  plahitUE  Id  aror,  after  mak- 
Ing  the  discovery  that  he  had  been  deceived 
In  the  manner  stated,  to  restore  the  statos 
quo.  He  repodlatSH  on  tbm  ground  fraud 
any  obllgatton  nndtt  the  agreement,  and 
proTB  for  reeoverr  of  what  be  was  Induced  to 
part  with  tUrongb  the  mlarepresentntloDS 
alleged.  In  other  words,  bis  aetton  as  plead> 
ed  Is,  in  effect,  one  for  resdsslon. 

It  was  the  view  ot  Judge  Bwic,  who  wrote 
the  <^dnlon  of  tbe  Conrt  of  OMl  Appeals, 
BtatLag  bis  own  and  the  majority  views, 
that  the  suit  is  one  tor  resdsslon,  and  that 
the  two-year  statnte  of  Umltatlon  Is  not 
appUcaUe.  His  reasons,  as  well  as  tbe  au- 
thority cited  In  the  opinion,  support  bis  con- 
clusion (1.  Black  on  Besdssion,  p.  8),  and  we 
concor  tiiereln. 

[t]  Only  one  of  numeroos  asdgiunents  of 
error  was  considered  by  the  Court  of  CHvll 
Appeals.  If  the  eondnslMi  concurred  In  Is 
correct,-  the  questions  presented  by  aome  of 
the  otber  assignments  are  necessarily  deter- 
mined  thereby.  Several  of  the  assignments 
remaining  present  qaeetioos  of  adjective  law, 
over  which  the  Supreme  Court  has  no  Juris- 
diction. Decker  v.  Klrllcks,  HO  Tpx.  90,  210 
S.  W.  3SS;  Hartt  v.  Xturia  CatUe  Co.  et  al., 
228  S.  W.  651,  not  yet  [officially]  leported. 
These  and  other  asslgnmrats  should  be  pass- 
ed upon  by  the  Court  of  Civil  Appeals.  Eirk- 
sey  T.  Southern  Traction  Co.,  HO  Tex.  190, 
217  S.  W.  139. 

We  accordingly  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  revers- 
ed, and  that  the  cause  be  remanded  to  that 
court  for  conslderatl<n  of  the  assignments 
not  disposed  of  and  for  the  further  orders. 

PHILLIPS,  0.  J.  Tbe  Judgment  recom- 
meaded  in  the  report  of  the  CommlBslon  of 
Appeals  Is  adc^ted,  and  will  be  entered  as 
tbe  Judgment  of  the  Supreme  Court  ap- 
prove the  hfddlng  of  tha  Commission  of  Ap- 
peals. 


GRAVES  V.  HAYNES.   (No.  230-3408.)* 

(OonuDtaifon  of  Appeals  of  Texas,  Section  A. 
June  1,  1921.) 

I.  Trial  ^»26l  —  Requested  isstrsctlos  sot 
tHhsloally  oorrset  hel#  to  reqslrs  eorreot  la- 
•buetios. 

In  u  action  bron^t  against  defendant  as 
MOer  for  kMsei  resolUng  from  cattle  being 
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diseased,  defended  on  the  fronnd  that  defendant 
acted  merely  as  plaintiff's  agent,  a  requested  in- 
stractioD  presenting  anch  defense,  while  not 
technically  correct  in  every  particular,  held  so 
nearly  so  as  to  require  the  court  to  give  a  prop- 
er charge  on  such  defense. 

2.  Fnud  •aslSO)— BsIM  ttf  party  nisraivs- 
ssatlag  ftuot  aaimpsrtaat. 

The  fact  that  scDer  of  esttfe  msy  bavs  be- 
Ueved  them  safe,  lonnd,  and  free  from  tick 
fever,  was  unimportant,  if  in  fact  the  buyer 
believed  seller's  representatlona  to  that  effect 
to  be  tme  and  rdied  npon  them  in  pnrdiasing 
the  cattle. 

3.  Frasrf  «=9>22(I)-^h4  to  lavsstlOKto  troth 
of  represestattoa  as  to  diseased  eattle. 

A  hnyer  ot  cattle  was  under  no  duty  to  In- 
vestigate  the  troth  or  falsUy  of  seller's  r^re- 
sentations  tiiat  the  cattle  were  ssf  a,  sonnd,  snd 
free  frcm  tick  fever. 

4.  Fraud  «=>20  —  Rallanos  oa  reprssestatloss 

as  to  diseased  cattle. 
If  boyer  of  cattle  represented  to  be  &ee 
from  tick  fever  believed  the  representations 
and  relied  on  them  and  would  not  otherwise 
have  purchased  the  cattle,  he  is  entitled  to  re- 
cover damages,  although  he  rdied  ta  part  on 
what  he  saw  when  he  Inspected  the  cattle;  but, 
if  he  relied  In  fact  on  i^st  he  saw,  he  cannot 
reeorer. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  EUstrlct.  ' 

Action  by  Allen  Hayncs  against  Herbert 
Graves.  Judgment  for  plaintiCF,  and  the  de- 
feudaut  appealed  to  the  Court  of  Civil  Ap- 
peals, which  affirmed  the  Judgment  (214  S. 
W.  666),  and  tbe  def^dant  brings  error. 
Judgment  of  district  court  and  that  of  Court 
of  Civil  Appeals  reversed,  and  cause  remand- 
ed to  the  district  court  for  another  trial. 

Bryan,  Stone  &  Wade,  and  Mosea  &  Bowe, 
all  of  Fort  Worth,  for  plalntltr  In  error. 

Jno,  L.  Ward,  of  Tulsa,  Ok\.,  J.  H.  Bvetts, 
of  Temple,  and  Cappa,  Cantey,  Hanger  & 
Short  and  David  B.  Tranunell.  all  of  Fort 
Worth,  for  dtfendant  In  error. 

QAIAjkOSBB^  J.  AUen  Haynes^  datendant 
in  error,  sued  Bx^bvrt  Oraves,  plaintiff  In 
error,  and  all^^  that  be  bad  theretofore 
purchased  from  Graves,  in  Fort  Worth,  296 
head  of  eattle  to  be  shipped  to  Bell  county, 
Tex.,  for  feedii^,  breedhig,  raising,  and  sellr 
ing  purposes,  and  that  snCh  purposes  waro 
well  known  to  Graves.  He  further  alleged 
that  Graves  falsely  and  fraudulently  repre- 
sented that  said  cattle  were  safi^  aound,  and 
free  from  disease,  and  that  sndi  represoita- 
tions  were  not  true,  and  Qiat  said  cattle  were 
then  and  there  diseased  with  cattle  fever,  or 
some  other  contagious  or  infectious  disease, 
whidi  rendered  them  unsound,  unfit  for  the 
uses  intended,  and  without  value.  Be  fUr- 
thw  allied  that  he  was  Ignorant  of  tha  eoa- 


Mt  urn*  topic  and  KBY-NUUBBB  la  aU  Kaj-N umbered  DlgMts  aad  ladeus 
*Itetaearlng  denied  June  23,  1B3L 


Digitized  by  Google 


384 


2S1  SOUTHWESTSRK  BBPOBTBB 


tUtion  of  tbe  cattle,  and  from  Qie  Inspection 
Bflh)rded  and  made  by  Urn  he  could  not  de- 
tect that  said  cattle,  or  any  of  them,  were 
diseased,  and  that  he  relied  on  said  repre- 
sentatlona  and  warranties,  and  believed  them 
to  be  true  and  acted  thereon  by  buying  and 
paying  for  said  cattle.-  He  further  alleged 
that  101  head  of  said  cattlo  died  within  a 
very  abort  time  after  they  were  delivered  to 
him,  and  were  of  no  value^  and  that  the  re- 
mainder of  said  cattle  wore  either  affected, 
or  soon  became  affected,  with  said  disease 
and  were  thereby  greatly  depredated  In 
value. 

It  was  further  alleged  ttmt  the  term  "sate^ 
meant  that  tile  cattle  came  from  bdow  the 
quarantine  line  and  would  not  contract  the 
tgwtx  on  being  shipped  to  Bell  county. 

Graves  pleaded  general  denial,  and  spetAai- 
]y  denied  that  he  was  the  owner  of  the  cattle 
in  question,  and  allied  that  Haynes  Instruct- 
ed him  to  go  upon  the  market  at  Fort  Worth 
and  purchase  for  him  about  300  head  of  cat- 
tle, and  that  he  did  so,  paying  for  such  cat- 
tle and  holding  them  until  Haynes  came  and 
received  them  and  repaid  the  money  expoid- 
ed  by  him  In  the  purchase  of  the  same,  to- 
gether with  a  commlBslob  of  $6  per  car,  and 
the  expense  incurred  In  carrying  out  such 
commlBsion. 

He  further  alleged  that  In  purchasing  and 
paying  tot  said  cattle  and  paying  the  ex- 
penses Inddent  to  holding  them  until  delivery 
he  was  acting  as  agent  and  commission  man 
for  Haynes,  and  that  such  was  the  customary 
way  In  which  such  business  was  transacted. 
He  further  alleged  that  he.  In  good  faith, 
used  his  best  skill  and  Judgment  In  buying 
said  cattle,  and  that  they  were  in  foct  from 
south  of  tbe  quarantine  line  and  were  known 
as  ''safe  cattle." 

There  was  a  trial  before  a  Jury,  and 
testimony  was  Introduced  toiding  to  sustain 
the  several  allegations  of  the  respective  par- 
ties. 

Haynes  testlfled  that  Graves  represented 
the  cattle  to  be  safe,  sound,  and  free  from 
fever,  and  Graves  corroborated  him,  and  fur- 
ther testlfled  that  the  cattle  did  come  from 
w^t  Is  known  as  safe  territory — that  is,  ter- 
ritory south  of  the  quarantine  Itne—ttud  that 
th^  were  sound  and  free  from  tever  at  the 
time  they  were  delivered  to  Haynes. 

There  was  testimony  to  t^e  effect  that  the 
cattle  in  question  develc^ied  cattle  fever  with- 
in a  few  days  after  Haynes  received  th^, 
and  that  the  Injury  suffered  by  blm  in  the 
death  ot  a  part,  end  In  the  depredation  in 
value  of  the  remalnd^,  of  these  cattle,  re- 
sulted from  that  dlseasa 

There  was  expert  evidence  that  cattle  fever 
was  contracted  solely  from  the  bite  of  a 
certain  kind  of  tick,  and  that  cattle  north 
of  the  quarantine  line  are  free  from  tlcks^ 
and  cattle  south  of  the  line  had,  or  were  sup- 
posed to  have,  such  ticks  on  them;  that  there 
was  no  absolute  immunity  to  tick  or  cattle 


ferer,  but  thwe  was  a  omditlon  known  as 
Tesiatanoe  existing  when  cattle  had  spent  all 
tbdr  Uvea  In  tldcy  tenttory;  audi  cattla 
might  develop  eattie  fever  and 'dlo  Of  It;  that 
Bell  county  was  at  Chat  time  south  of  the 
line  and  in  tieky  territory,  and  cattle  to  be 
shipped  there  AonU  have  been  from  below 
tin  quarantine  line;  or  from  tlcky  tarrltory; 
Oat  a  diange  of  cattle  from  onm  part  of  the 
tloky  tarriUwy  to  anottur  Involved  a  dunce 
of  graat  Igsa^  beeauae  of  tiie  dlffcMDce  In 
resistanoe  to  tiie  inffeotUm  of  dlflennt  locali- 
ties; and  that  cattie  moved  tram  one  pasture 
to  another  frequently  davdoped  sndi  fever 
and  died  UienCraBL 

There  was  testimtmy  to  the  afBect  that 
both  Haynes  and  Graves  wwe  experienced 
cattlemen. 

There  was  testbnony  to  tiie  effect  that 
Haynes,  in  eattpany  with  Graves,  went 
among  Oie  cattle  and  injected  tfann  and 
noticed  that  sane  of  tbe  cattle  had  ticks  on 
them  and  some  did  not 

The  court,  on  the  iasoe  of  ageoey,  charged 
the  Jury  as  follows: 

"Tou  are  further  dierged  that  If  you  find  and 
believe  from  tbe  evidence  that  the  said  Her- 
bert <i^ves,  i»  pantbaaing  sdd  cattle,  acted 
as  agent  only  for  tiia  plaiadff,  Allan  Haynes, 
and  as  such  agent  used  his  best  akDl  and  jndg- 
meot  in  buying  'safe*  and  sound  cattle  that 
were  not  afflicted  with  fever,  then  and  in  such 
event  70u  will  find  for  defeudant,  uiless  you 
should  fiod  In  favor  of  plaintiff  under  some  oth- 
er portion  of  this  charge. 

"But,  in  this  connection,  you  are  farther  in- 
Btructed  that  even  if  yon  find  and  believe  that 
■aid  Graves  in  pnrckasing  said  cattie  acted  as 
agent  of  plaintig  only,  still  it  yon  should  fnrtlier 
find  that  in  purchasing  same  be  failed  to  use 
his  best  skill  and  jndgment  to  secure  cattle 
which  were  'safe'  (as  the  word  is  used  in  tbe 
evidence)  and  sound  and  not  afflicted  with  cat- 
tle fever,  or  U  you  find  and  believe  that  he 
franduleutly  misrepresented  to  plaintiff  the 
condition  of  said  cattle,  or  fraudulently  repre* 
Rented  that  they  were  'safe*  cattle  when  ther 
were  not  <if  they  were  not),  and  thereto  in> 
dnced  the  plaintiff  to  take  same,  and  that  at 
such  time  some  or  all  of  said  cattle  were  af- 
fiicted  with  cattle  fever  and  that  some  of  them 
died  therefrom,  tlien  and  In  snch  event  yon  win 
find  for  plaintiff  the  market  value  of  such  cat- 
tle as  you  may  believe  so  died  from  fever ;  and 
if  yon  further  find  and  believe  that  others  of 
said  cattle  had  cattle  fever  or  were  canted  to 
contract  said  disease  hj  reason  of  others  of 
such  cattle  being  so  aMcted  therewith  at  the 
time  they  were  received  by  plaintiff,  and  that 
their  market  valne  wap  thereby  depredated, 
then  and  In  snch  event  yon  will  find  and  retnm 
a  verdict  in  favw  of  plaintiff  for  the  difference 
in  ^e  market  value  vt  sndi  cattle  at  the  time 
of  snch  pnrchase  in  the  condition  in  which  they 
would  have  been  but  for  such  fever  or  diseas' 
and  thdr  valne  in  tbe  condition  In  wUch  they 
were  in  after  having  snch  disease." 

PlaintlCC  In  error  In  awroprlate  terms  ex- 
cepted to  the  first  paragraph  of  this  diarge^ 
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beoatue  It  limited  his  right  to  a  verdict  In 
his  favor,  If  acting  as  agent,  to  the  contin- 
gency that  the  Jnrj  should  not  find  tot  the 
plaintiff  under  some  other  portkm  of  the 
charge,  and  becauM  it  did  not  charge  affinna- 
tlvely  that  he  Bbmild  bare  a  verdict  In  hia 
favor  If  the  Jury  found  he  acted  as  the  agent 
of  and  In  imnuance  of  a  conunlssion  triKn  the 
plaintiff. 

He  ercepted  to  the  second  paragraph  there- 
of, because  there  was  no  evidence  of  his  fail- 
ure to  use  his  best  skill  and  Judgment,  and  no 
evidence  that  he  made  any  fraudulent  wlll- 
fnl  mlnepresentations  in  the  matters  refer- 
red to  in  said  charge. 

The  jury  returned  a  verdict  tor  damages 
in  taroT  of  defendant  to  error  vrho  was  plain- 
tiff In  the  trial  court,  and  Judgment  was  en- 
tered in  his  favor  thereon.  The  Oourt  of 
Civil  Appeals  affirmed  the  Judgment  (Z14  8. 
W.  and  the  case  is  before  us  for  hear- 
ing on  writ  of  error  granted  by  the  Supreme 
Court 

[1]  Plaintiff  in  error  amlgns  as  prejudicial 
error  requiring  rerersal,  the  action  of  the 
court  in  refusing  to  give  to  the  Jury  the  fol- 
lowing special  charge  requested  by  him,  to 
wit: 

"If  70TI  belieTe  from  eridence  that  In  acqaizfnv 
the  cattle,  defendant  did  so,  not  for  himself,  bat 
upon  an  order  and  commission.  If  any,  prevl- 
oualy  given  by  the  plaintiff,  and  if  you  farther 
believe  from  the  evidence  that  In  execating 
such  commission,  If  any,  defendant  used  ordl- 
nary  care,  that  is,  such  care  as  a  person  of  or- 
dinary prndence  would  use  noder  the  same  or 
similar  drcnmstaaces,  to  parchase  for  plaintiff 
cattle  wliich  were  sound  and  free  from  dis- 
ease, then  and  In  sncb  event  you  will  find' and 


Traction  Co.  v.  Adams,  107  Tex.  612,  614,  616, 
183  S.  W.  155, 168,  the  Supreme  Court,  In  an 
opinion  by  Chief  Justice  Phillips,  says: 

"In  a  Jnry  trial  where  the  case  is  submitted 
under  a  general  charge  of  tiie  court,  a  party  is 
entitled  to  an  affirmative  presentation  of  an 
issa*  raised  \u  the  pleading  and  evidence  upon 
whieh  he  relies  fw  the  establl^ment  ef  his 
cause  of  action  or  his  defense.  For  a  proper 
appiicatitm  of  the  law  of  the  ease  to  tbe  dif- 
ferent phases  of  the  evidence  at  a  guide  for  the 
Jury's  action,  he  is  not  remitted  to  inferences 
which  may  be  drawn  from  the  charge.  Whether 
plaintiff  or  defendant,  it,  is  his  right,  upon  prop- 
er request,  to  have  the  issue  affirmatively  sub- 
mitted by  tbe  court  through  an  appropriate 
instruction  grouping  the  facts  which,  if  de- 
termined In  bis  favor,  will,  under  the  law,  enti- 
tie  him  to  tbe  verdict.  This,  It  may  be  said,  Is 
the  disthict  office  of  tiie  spedal  cbarge  under 
our  practice.  EI  Paso  ft  Southwestern  Railroad 
Company  r.  Foth,  101  Texas,  188,  100  S.  W. 
in,  106  S.  W.  822;  St.  Louis  Southwestern 
Bailway  Company  v.  Hall,  08  Tex.  4S0,  86  8. 
W.  786;  Hlsaouri,  Kansas  ft  Texas  RaUway 
Company  v.  McOlamory,  89  Texas,  638,  86  8. 
W,  1068;  Texas  Trunk  Railway  Co.  v.  Ayres, 
83  Tex.  268,  18  S.  W.  618." 

Hie  requested  cbarge^  while  not  tedmlcal- 
ly  correct  In  every  particular,  was  so  nearly 
-so  as  to  require  that  a  proper  charge  be  ifir- 
en.  Fr^be  v.  Tleman,  76  Tex.  286,  201,  18 
S.  W.  870;  WUllB  v.  Smith,  72  Tex.  666^  672, 
10  8.  W.  68S. 

[2]  Plaintiff  In  error  complains  of  the  ac- 
tion of  the  trial  court  in  reusing  his  special 
requested  charge  as  fbllows: 

**If  yen  believe  from  the  evidence  that  In  ac- 
quiring the  cattle,  defendant  did  so  for  himself 


return  a  verdict  for  defendant,  even  though  you  "djiot  for  the  plaintin  upon  an  order.  If  any. 


should  believe  from  evidence  that  some  or  all 
of  the  cattle  so  purcbssed  were  affected  with 
tick  fever,  at  the  time  Uicy  were  shipped  to 
BeH  eoantr-** 

The  wily  afflrmatlve  defense  relied  on  by 
plaintiff  in  error  was  that  he  acted  In  the 
transaction  In  question  as  agent  for  defend- 
ant In  error,  upon  an  order  or  commission 
previously  given  to  him. 

If  such  were  the  facts  and  he  accepted  such 
agency  and  undertook  to  execute  such  com- 
mission, and  In  doing  so  exercised  reasonable 
skill  and  ordinary  care  to  purchase  for  de- 
fendant In  error  cattle  which  were  safe, 
sound,  and  free  from  fever,  he  dlsdiarged 
the  full  measure  of  his  dut7,  and  was  not 
liable  to  him  even  though  some,  or  all,  of 
such  cattle  were  affected  with  fever  at  the 
time  they  were  Edili:vted  to  Bell  county. 
Mecfaem  on  Agency  (2d  Ed.)  SI  127S,  2410. 

Tbe  diarge  of  the  court  did  not  present  this 
defense  as  fully  and  forcibly  as  plaintiff  hi 
error  was  entlttod  to  have  It  presented.  He 
was  entitled,  iqjion  pr<%>er  request,  to  have  It 
presented  atOrmatlvely  and  without  being  In 
any  way  limited  by  other  portions  of  the 
court's  charge.  In  the  case  of  Wichita  Falls 
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previously  (^ven,  and  If  you  should  further  find 
from  the  evidence  that  at  the  time  tlie  cattie 
were  delivered  to  plaintiff  some  or  all  of  them 
were  not  sound  and  free  from  disease,  but  if  you 
should  find  from  the  evidence  that  the  defend- 
ant in  good  faith  believed  that  said  cattle  were 
sound  and  free  from  dieeaee,  and  that  before 
accepting  same  plaintiff  went  among  and  in- 
spected the  cattle  for  himself,  then  and  in  audi 
event  you  will  find  and  return  a  verdict  for  de- 
fendant." 

Hie  fact  that  the  plaintiff  in  error  may 
have  believed  that  the  cattle  were  safe,  sound, 
and  free  from  fever,  was  unimportant  If,  fn 
fact,  defendant  In  error  believed  the  represen- 
tations to  tbat  effect  to  be  true  and  relied 
upon  them  1^  purchasing  the  cattle.  Buch- 
anan V.  Burnett  et  ux.,  102  Tex.  402,  495,  118 
S.  W.  1141,  132  Am.  St.  Rep.  900. 

[S,4]  Defendant  In  error  was  under  no 
duty  to  investigate  the  truth  or  falsity  of 
such  representations.  The  Supreme  Court,' 
in  Labbe  v.  Corbett,  69  Tex.  603,  600,  6  S. 
W.  808,  811,  lays  down  the  rule  in  the  fol- 
lowing quotation  from  another  authority: 

"When  once  It  is  established  that  there  has 
been  any  fraudulent  miBrepreaentationa,  *  •  * 
by  which  a  person  has  been  Induced  to  enter 
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Into  a  contract,  It  la  no  answer  to  liis  claim 
to  be  relieved  from  it  to  tell  him  that  be  might 
have  known  the  truth  by  further  inqairy.  He 
ba«  a  right  to  retort  upon  his  objector:  'Yon, 
at  lout,  who  bare  atated  what  is  mitrae, 
*  *  *  for  the  pnrpoae  of  drawing  me  into  a 
contraet,  euraot  accnse  me  of  want  of  cantion* 
becaose  I  relied  Implidtly  upon  yoor  iaimeea 
and  honestj.*" 

If  defendant  in  error  believed  each  repre- 
sentations and  relied  on  them  and  would  not 
bare  purchased  the  cattle  if  they  had  not 
been  made,  he  would  not  be  denied  his  ac- 
tion, even  though  he  did  not  rely  solely  on 
such  representations,  but  relied  In  part  on 
what  he  saw  when  he  Inspected  the  cattle. 
Buchanan  v.  Burnett  et  ux.,  102  Tex.  492, 
405,  U9  S.  W.  1141.  132  Am.  St.  Bep.  900. 

However,  If  he  did  not  rely  either  in  whole 
or  in  i>art  on  such  representations,  but  re- 
lied in  fact  on  what  he  saw  when  he  inspect- 
ed the  cattle,  he  could  not  recover  because 
of  ttie  making  of  such  representations.  Cre- 
sap  T.  Manor.  63  Tex.  485,  488;  Garrett  T. 
Burleson,  25  Tex.  Supp.  41,  44. 

The  court  did  not  err  in  refusing  such  re- 
quested charge.  If  this  issue  is  made  by  the 
evidence  on  another  trial,  the  court  upon 
proper  request  should  give  a  charge  in  ac- 
cord with  the  authorities  above  cited. 

The  other  assignments  urged  in  the  appli- 
cation for  writ  of  error  are  based  on  matters 
which  may  not  arise  on  another  trial,  and 
are  therefore  not  here  passed  upon. 

We  recommend  that  the  judgment  of  the 
district  court  and  the  Court  of  Civil  Appeals 
be  reversed,  and  the  cause  remanded  to  tbe 
district  court  t6r  another  triaL 

PHILLIPS,  a  3.  The  Judgment  recom- 
m«aded  in  the  report  of  tlie  Commission  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  Judgmmt  of  the  Supreme  Court 

We  approve  the  holding  of  the  Comnrisslon 
of  Appeals  on  the  auesclon  discussed  In  Its 
(pinion. 


RICE-STIX  DRY  GOODS  CO.  v.  FIRST 
NAT.  BANK  OF  MoGREGOR. 
(No.  236-3421.) 

(Commission  of  Appeals  of  Texas,  Section  A. 

June  1,  1921.) 

Homestead  «=3l2fl  — Purchaser  held  estopped 
to  deny  validity  of  mortgaie  Ilea  on  grousd 
that  property  oosstitated  homestead. 

That  a  parchaser  of  property  subject  to  a 
lien  takes  with  knowledge  of  vendor's  recogni- 
tion vi  the  validity  of  tbe  lien  estops  him  to 
deny  Its  validity,  notwitbstandfog  any  nnrtfveal- 
ed  intention  on  the  part  of  the  purchaser  sub- 
sequently to  contest  its  validity  on  the  groond 
that  tbe  property  constituted  a  homestead. 


Error  to  Court  of  C^vII  Appeals  of  Third 
Supreme  Judicial  District. 

Bolt  by  tbe  Rlce-Stix  Dry  Goods  (Company 
against  John  F.  GulUdge  and  others.  JuAf- 
ment  for  plaintiff  was  reversed  on  the  ap- 
peal of  defendant  First  National  Bank  of 
McOr^or  (213  8.  W.  344).  and  plaintiff 
brings  error.  Reversed,  and  judgment  of 
trial  court  affirmed,  as  recommended  by  the 
Commission  of  Appeals. 

J.  D.  WllUarascnw  at  Waco^  few  pi»<»««f  In 
error. 

D.  A.  Kdlear,  of  Waeot  for  deSendut  fn 
error. 

SPENCER,  J.  Plaintltt.  Rlce-Stlx  Dry 
Goods  Confpany,  a  corporation.  Instituted  this 
suit  to  recover  of  John  F.  GulUdge  and  J.  M. 
Fox,  doing  business  as  partners  under  the 
firm  name  and  style  of  Gnllidge  Mercantile 
Company,  a  balance  of  $1,S00  due  up<Hi  three 
of  a  series  of  five  promissory  notes,  dated 
April  8, 1914,  executed  and  delivered  by  them 
to  plaintiff  In  error  and  to  foreclose  the  lien 
created  by  the  execution  of  a  deed  of  trnst  by 
J.  F.  GulUdge  and  wife,  Lena  GulUdge.  dated 
April  8,  1914,  upon  blodi  1  of  J.  F.  Gullidge 
addition  to  the  town  of  McGregor  In  McLen- 
nan county,  Tex.,  to  secure  plaintiff  In  the 
payment  of  these  notes.  Subsequent  to  the 
execution  of  the  deed  of  trust  and  the  record- 
ing of  it  in  McLennan  county,  Tex.,  GulUdge 
conveyed  the  property  in  question  to  the 
First  National  Bank  of  McGregor,  Tex^  and 
the  bank  was  made  a  party  defendant  in  the 
suit  and  a  foreclosure  Asked  against  It. 

Gnllidge  answered,  admitting  the  execution 
of  the  notes  and  deed  of  trust,  and  Ibat  the 
balance  of  $1,600  was  unpaid  and  the  deed  of 
tnist  a  valid  and  existing  lien.  He  alao  al- 
leged that  at  the  time  tbe  pnq^erty  was  deed- 
ed to  tbe  bank  be  was  indebted  to  It  person- 
ally and  as  Indorser  and  surety  for  the 
GulUdge  Company  In  tbe  aggregate  snm  of 
several  thousand  dollars,  and  tbat.  In  con- 
sideration of  the  conveyance  of  tbe  properly 
to  it,  the  bank,  with  knowledge  of  the  deed 
of  trust,  agreed  to  accept  the  property,  which 
he  aUeged  was  reasonably  worth  $2,S00,  sub- 
ject to  the  deed  of  trust  lien,  and  to  credit 
him  with  $500  on  his  Indebtedness  to  it.  Id 
his  prayer,  be  asked  that  the  bank  be  ad- 
Judged  primarily  liable  for  the  debt,  that 
plaintifTs  lien  be  foreclosed,  and  that  he  be 
adjudged  secondarily  liable  for  tbe  lndet>ted- 
ncss. 

The  bank  entered  a  general  denial  to  plain- 
tifTs and  defendant  OnlUdge's  petitions,  and 
as  against  plaintiff  specially  pleaded  that 
the  deed  of  trnst  Uen  was  void,  invalid,  and 
of  no  effect  under  tbe  homestead  exemption 
clause  of  the  Constitution,  for  tbe  reason 
that  at  tbe  time  of  and  long  prior  to  tbs 
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execution  of  the  deed  of  trust  the  property 
upon  which  the  lien  was  attempted  to  be 
created  was  the  homestead  of  Gullidse  and 
wife,  used  and  occupied  as  each  by  them, 
axid  that  the  recorded  deed  of  trust  and  the 
claim  of  plalDtifC  under  it  created  a  cloud 
upon  iti  title  to  the  property.  It  prayed  for 
Jndement  decreeing  the  deed  of  trust  null  and 
Toid,  that  the  cloud  cast  because  of  Its 
ex:istence  be  removed,  and  that  defendant 
banJc  be  quieted  In  its  title. 

Plalntia  replied  that  GuUldge  and  wife 
never  claimed  the  property  as  their  home- 
stead, that  any  homestead  right  they  might 
liave  claimed  was  abandoned,  that  the  bank, 
M  a  part  of  the  ccmslderatlon,  took  the  prop- 
erty subject  to  the  lien  which  Onllldge  repre- 
sented was  a  valid  and  ezlstin^  lien  and 
oblisBted  and  bound  ItacU  to  dlsdiarge  the 
debt  and  Uen,  and  that  It  was  estopped  to 
doijr  the  ralldlty  ttiereof.  Oullidge  adopted 
tbese  alleeattons  as  his-  reply  to  the  bank's 
answer.  The  cause  waa  dlamlssed  as  to  the 
defendant  Fox. 

T7pon  a  trial  before  the  coart,  ^thont  the 
aid  of  a  Jury,  the  court  rendered  Judgment 
for  plaintiff  against  Oullidge  for  tbe  amount 
of  notes,  and  against  Oullidge  and  the  bank, 
foreclosing  the  Hen  upon  the  property.  Upon 
appeal,  the  Court  of  Civil  Appeals  held  that 
the  homestead  in  discotinected  tracts  of  land 
depends  on  the  actual'  nse  made  of  it,  and 
that  this  use  Is  controlling  as  against  the 
negative  declarations  of  the  owner ;  that  the 
evidence  In  this  case  showed  that  the  prop- 
ezty  waa  the  homestead  of  GuUldge  and  wife, 
and  used  as  such  by  them  at  the  time  of  the 
excKTUtion  of  the  deed  of  titust;  that  a  pur- 
chaser of  land  constituting  part  of  a  home- 
stead may,  as  against  one  holding  a  deed  of 
trust  executed  prior  to  the  sale,  assert  that 
the  land  constituted  a  homestead,  and  the 
deed  of  trust  Uen  therefore  invaUd ;  and  that 
sacb  purchaser  Is  not  estopped  to  deny  the 
InvaUdity,  unless  as  a  part  of  the  considera- 
tion be  agrees  to  pay  tbe  debt  or  discharge 
the  Uen.  As  to  tbe  latter  boldlns  It  con- 
elnded  that  tlie  evidence  was  In  an  unsatls- 
fiictory  state*  and  ttaereCore  revensed  and 
remanded  tbe  cause.  218  8.  W.  344. 

In  the  view  we  take  of  tbe  case,  It  Is  nn- 
necessary  to  pass  npon  but  one  question,  and 
that  Is:  ts  the  grantee  estoi^d,  under  cer- 
tain undisputed  facts  of  the  case,  to  plead 
the  Invalidity  of  the  Uen?  It  is  slgnlflcaot 
that  neither  GnlUdge  nor  ills  wife  claimed  a 
homestead  interest  In  the  property.  Both 
recognized  the  Justness  of  the  debt,  which 
the  lien  was  given  to  secure.  At  no  time  has 
either  of  them  repudiated  the  obligation  or 
urged  the  invalidity' of  the  Uen  to  secure  it. 
The  defense  comes  from  without,  and  over 
their  active  and  vigorous  protest.  Mrs.  Gnl- 
Udge Is  emphatic  In  her  testimony  to  the 
dfeet  tbat  it  waa  her  onderstandlng,  at  tbe 
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time  she  e:xecnted  the  deed  to  the  bank, 
that  the  bank  was  to  satisfy  the  indebtedness 
and  the  Uen  given  to  secure  it;  otherwise, 
she  would  not  have  signed  it. 

Mr.  GulUdge  testified  positively  that  he 
discussed  the  indebtedness  of  $1,'500  with  the 
bank's  representative,  who  had  actual  and 
constructive  notice  of  the  lien,  and  informed 
him  that  It  was  protected  by  a  vaUd  Uen  and 
would  have  to  be  paid  at  a  certain  time.  The 
bank's  version  of  the  transaction,  as  reveal- 
ed by  the  testimony  of  Its  representative, 
Cavltt,  does  not  In  terms  or  by  Implication 
contradict  the  Issue  made  by  Oullidge. 
Cavltt  testified: 

*1  did  not  ten  Mr.  Gnllidgs  that  the  bank 
would  be  willing  to  credit  him  with  $500  on 
that  place  upon  a  conveyance  of  that  proper^ 
to  the  bank,  and  the  bank  would  step  in  bia 
shoea  aa  to  the  Rice-Stix  Dry  Goods  Com- 
pany, debt  I  do  not  know  the  language  tiiat 
was  used,  but  the  understanding  with  }Ir.  Gul- 
Udge and  I  was  that  we  should  take  the  title 
that  be  had  for  that  $500,  and  it  was  subject  to 
the  record,  I  do  not  remember  just  what  was 
said,  but  t  understood  there  was  aapposed  to 
}ft  an  incumbrance  on  the  property." 

The  testimony  of  all  the  witnesses,  includ- 
ing the  banlc's  representative,  is  to  the  ef- 
fect that  the  property  was  worth  considerably 
more  than  $500.  In  fact,  it  seems  not  to  be 
disputed  that  the  land  was  reasonably  worth 
$2,000.  Cavitt'B  e^laoation  of  why  the  bank 
gave  only  4>S00  for  the  proper^,  when  It  was 
worth  considerably  more,  was  tbat  be  knew 
that  plaintifir  thought  It  hdd.a  Uen  asainst 
the  property,  and  that  a  contest  as  to  its 
validity  would  result  in  involving  consider- 
able expense  to  the  bank.  He  did  not,  how- 
ever, inform  OnUidge  tbat  the  bank  Intended 
to  contest  the  vaUdity  of  the  lien.  Tbe  con- 
tention of  OnUidge  tbat  as  part  of  the  con^ 
slderatlon  for  the  conveyance  tbe  bank  as- 
sumed the  payment  of  his  Indebtedness  to 
plaintiff  was  determined  adversely  by  tbe 
trial  court,  bnt  the  fftcts  enumerated  show 
conclusively,  as  a  matter  of  law,  tbat.  the 
bank  accepted  the  property  subject  to  the 
lien,  and  with  the  knowledge  that  GuUldge 
rec(«nlsed  it  aa  vaUd  and  ezlstii^  There- 
fore the  taking  of  the  property  subject  to  the 
Uen  and  witb  knowledge  of  GuUldge's  recog- 
nition of  Its  vaUdity,  operates  as  an  estoppel 
upon  the  part  of  the  bank  to  deny  Its  validity. 

The  force  of  these  undisputed  facts  is  not 
weakened  by  an  unrevealed  Intention  that 
may  have  lurked  In  the  mind  of  the  bank's 
representative  to  subsequently  contest  tbe 
validity  of  the  Uen.  Knowing  at  the  time 
of  the  acceptance  of  the  deed  that  GulUdge 
recognized  the  v^idity  of  the  Uen,  and  that 
he  considered  it  as  secori^  for  the  debt,  it 
was  its  duty,  If  it  intended  to  treat  the  Uen 
as  InvaUd,  to  Inform  GnlUdge  of  such  In- 
tention. It  onght  not,  by  secret  reservation 
and  In  d^ance  of  its  agrewent  to  take  aob- 
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ject  to  tfae  record,  to  be  permitted  to  deprlre 
Gnllldge  of  the  value  which  the  Hen  repre- 
sented to  him  aa  mnirltr  for  the  d^t. 

Tfae  same  mle  applied  here  was  applied  b7 
the  Bnpreae  Court  of  Hlnnesota  In  Alt  v. 
Banholzer,S6Hlnn.6T,29N.  W.674.  In  that 
case,  the  grantee  purchased  the  morteaged 
pr(^»»rt7  with  notice  ot,  and  took  the  deed 
subject  to,  the  mortgage,  and  then  sought  to 
cancel  the  mortgage  because  of  its  InvallditTi 
in  that  the  property  conveyed  was  the  home- 
stead, and  that  the  vite  did  not  Join  in  the 
execution  thereof.   The  court  said: 

"The  point  Is  made  by  tbe  defendant  that  the 
plaintiff  [frantee],  therefore,  acquired  only  the 
eqaity  of  redemption  In  the  land  by  such  con- 
Teyance,  and  that  she  has  no  rlgbts  to  claioi  any 
greater  intereat  thereiiL  If  such  Is  tbe  cbar- 
scter  of  the  deed,  and  it  does  not  seem  to  be 
questioned  by  the  plsintiff,  we  think  tbe  point 
well  taken.  It  was  entirely  competent  fdr  the 
parties  to  so  limit  the  effect  of  the  conveyance, 
and  to  recognize  and  provide  for  tbe  payment 
of  tbe  debt,  for  which  the  grantor  was  per- 
sonolly  liable,  ao  that.  If  required  to  pay  the 
pame,  he  might,  In  equity,  have  recourse  against 
the  land  for  his  Indemnity.  Tbe  effect  of  such 
a  conveyance  Is  to  make  the  land  a  primary 
fund  for  the  payment  of  tbe  debt,  and  to  place 
the  mortgagor  In  the  rituation  of  surety  there- 
for only.  Johnson  v.  Ziok,  51  N.  Y.  836^  and 
cases  cited.  So  the  grantee  of  land,  subject  to 
a  usurious  mortgage  which  is  absolutely  void, 
cannot  question  its  validity.  'He  must  pay  it 
if  he  has  agreed  to;  and,  if  not,  he  must  allow 
the  lands  conveyed  subject  to  It  to  be  applied  to 
its  payments  "—dtiiv  authorities. 

The  nncontroverted  Aicts  showing  that  the 
bank  took  the  property  subject  to  the  record, 
which  revealed  tbe  Hen  and  wlUi  knowledge 
that  Oullidge  recognized  the  Uen  as  security 
to  protect  his  indebtedness,  it  Is,  as  a  mat- 
ter of  law,  under  such  fticts,  estop[>ed  to 
deny  tbe  validity  of  the  lien  and  the  mort- 
gagee Is  ther^ore  entitled  to  a  Judgment  of 
foreclosure. 

We  reconnnend,  therefore,  that  the  Judg- 
ment of  the  Court  of  Olvll  Appeals  be  re- 
versed, and  that  of  tbe  trial  court  affirmed. 

PHILLIPS,  a  J.  The  Judgment  recom- 
mended in  tbe  report  of  the  GommlsBltm  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 


LEMON  V.  STATE.    (No.  6286.) 
(Court  of  CrimiDal  Appeals  of  Texas.  May  25, 

im.) 

I.  Larceny  €=955— Clrcomstance*  held  sot  suf- 
floient  to  overcome  presamptlon  of  Innocence. 
In  a  prosecution  for  theft,  circumstances 
Aeld  not  of  sufficient  cogency  to  overcome  pre- 
sumption of  innocence. 


2.  Lapoeny  ^64(1)— Receiving  s tolas  foods 
9=38(3)— Evidence  of  possestioa  held  Mt  to 
Justify  Inference  of  gntit. 
Proof  that  stolen  tools  were  on  premises 
belonging  to  and  under  control  of  the  father 
of  one  accused  of  theft  and  receiving  stolen 
goods,  in  an  outhouse  with  other  tools,  wonld 
not  Justify  an  inference  of  guilt  on  tfae  part  of 
the  accused,  In  the  absence  of  any  assertion  of 
ownership  by  the  accused. 

Appeal  from  Swisher  County  Conrt;  J. 
BL  Swepston,  Judge. 

BIU  Lemon,  charged  with  th^  and  receiv- 
ing stolen  property,  was  convicted  of  a  mis- 
demeanor, and  ^peala.  Berersed  and  re- 
manded. 

Cnlton  &  Taylor,  of  TuUa,  for  app^ant. 
B.  H.  Hamilton,  Asst.  Atty.  Qen..  for  tlie 
State. 

MORROW,  P.  J.  Charged  with  theft  and 
receiving  stolen  property,  appellant  was  con- 
victed of  misdemeanor;  pnnlsbmmt  fixed 
at  confinement  in  Jail  for  25  days. 

Appellant  and  bis  brother,  John  Lonon, 
were  charged,  by  separate  Indictments,  with 
tbe  theft  of  certain  tools.  Tbe  articles  had 
been  left  by  tlie  owner  In  his  field  about  his 
tractor.  He  caused  a  search  of  the  residence 
of  John  Lemon,  and  there  found  some  of  the 
articles  in  his  possession.  He  also  caused 
tbe  search  of  the  premises  of  tbe  father  of 
appellant,  and  In  one  of  the  outhouses,  among 
other  tools,  he  found  some  articles,  to  the 
identity  of  which  with  those  lost  the  owner 
testified.  There  was  evidence  that  tbe  appel- 
lant and  his  brother  John  were  near  the 
tractor  at  a  time  when  they  might  have  tak- 
en the  property. 

John  L^oo,  who  Imd  be^  convicted  and 
satisfied  the  judgment  hitrodnced  by  the 
state,  testified  that  be  took  the  iHt)pert3r,  in- 
cluding soure  gas<Alne;  that  the  amtellant  was 
present,  but  took  no  part  in  tbe  oSwa%,  bat 
protested  against  his  brother  doing  so.  Be 
also  declared,  on  cros»«xanilnatlon.  tikat  tw 
bad  made  this  same  statement  upon  bis  trial. 
Tbe  county  attorn^,  wlu>  conducted  tbe  trial 
of  John  Lemon,  testlfled  on  bdialf  of  the 
state  that  John  L^on,  on  his  own  trial,  did 
not  say  that  tbe  appellant  had  no  oonnee- 
tion  with  it,  but  had  testified  that  appellant 
raised  the  seat  and  took  the  cap  off  the  gaso- 
line tank*  in  order  that  John  Lemon  mii^t 
pour  tbe  stolen  gasoline  in  the  car.  Tbe 
circumstances  under  which  this  contradicting 
testimony  was  glv«i  are  not  made  sufildently 
clear  for  us  to  detramine  whether  any  rules 
of  procedure  were  transgressed  therein  or 
not. 

[1}  ^nie  court  Instructed  the  Jury  that  the 
office  of  the  testimony  of  the  county  attorney 
was  limited  to  the  Impeadimeiit  of  the  state- 
ments of  tbe  witness  John  Lemon.  The 
state's  case  rests  upon  circumstantial  eri- 
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dence  ilone.  The  drcomsteDoes  conslrt  ta 
the  K>Fesaice  of  tbe  appellant  at  tbe  time  the 
cBbdm  was  committed,  tbe  fact  that  John 
liOnon  put  the  articles  which  be  atole  In  tbe 
car  In  which  he  and  his  brother  were  riding, 
and  the  fact  that  some  articles  Identlfled  as 
stolen  were  on  the  premises  of  tbe  fath^  of 
ftppellant  It  did  not  appear  that  appellant 
knen^  any  of  tbe  articles  were  in  tbe  car. 
We  do  not  regard  these  drcumstances.  either 
■Ingly  or  coUectlTelf,  of  suflSdent  cogency  to 
overcome  tbe  presumption  of  innocence.  Tbey 
are  consistent  with  tbe  defensive  theory 
developed  by  tlie  states  own  witness,  John 
Lemon,  tbet  tlw  appellant,  while  present, 
took  no  part  In  the  commission  of  tbe  of- 
fense, but  protested  against  It  Tbe  Impeacb- 
Ing  testimony  tntrodoced  by  tbe  state  to  dis- 
credit John  Lemon  could  not  have  tbe  effect 
of  affirmative  testimony  showing  appellant's 
gallt.  Giving  It  its  full  scope.  It  could  have 
but  discredited  the  witness  relied  upon  by  tbe 
state,  namely  John  Lemon. 

[2]  The  evidence  of  possession  does  not 
Justify  the  inference  of  guilt.  None  of  the 
property  was  found  In  tbe  possession  of  the 
appellant  The  extent  to  which  the  state's 
testimony  on  tbe  subject  goes  Is  that  it  was 
on  tbe  premises  belonging  to  and  under  the 
control  of  the  father  of  tbe  appellant ;  that 
it  was  in  tin  outhouse  with  other  tools.  There 
Is  an  absmce  of  any  assertion  of  ownership 
by  the  appellant.  The  inadequacy  of  this 
testimony  Is  illustrated  by  numerous  deci- 
sions. Cases  T.  State.  12  Tex.  App.  69; 
Branch's  Ann.  Tex.  Penal  Code,  %  2463 ;  Bus- 
sell  T.  State,  86  Tex.  Cr.  B.  609,  218  S.  W. 
1050;  rield  v.  State,  24  Tex.  App.  428.  6  S. 
W.  200:  Underbill  on  Crim.  Evidence,  {  800. 
p.  527. 

From  what  has  been  said,  it  follows  that. 
In  our  opinion,  the  Judgment  stiould  t>e  re- 
versed, and  tbe  cause  remanded. 


GARNER  V.  STATE.    (No.  6lft9.) 

(Court  of  Criminal  Appeals  of  Texas.  April 
20,  1^.    Appellant'B  Rehearing 
Denied  June  8,  1921.) 

1.  Hosiletdt  «s>300(6)— Chaff*  oi  prevofctiifl 
dMIeslty  liald  appropriate. 

In  a  prosecution  for  marder,  resulting  in 
conrictioD  of  manslaughter,  only  the  mitigating 
and  Justifying  acts  beins  in  controversy,  not 
the  kiniDg,  the  words  and  conduct  of  defend- 
ant immediately  preceding  the  assault  made  by 
deceased  which  resulted  in  Ids  death  Aeld  to 
render  appropriate  a  charge  nptm  the  law  of 
provoking  the  difficult. 

2.  Homicide  «=>309(l)— Ceaverse  of  state's 
ehargs  on  imvaklsg  dMest^  ahoiM  bava 
beea  ssbntttad. 

In  a  proaecutiDn  for  nnrder,  resulting  ia 
conviction  of  manslaughter,  where  the  eoiut 


charged  enhmltting  tbe  usue  of  provoking  the 
difflCQlty  from  the  standpoint  of  the  state,  in 
connection  tiierewlth  the  converse  of  tbe  cha^ 
on  defendant's  request  should  have  been  fnUy 
submitted. 

3.  Crivlaal  law  «»854(0)~PennmiBg  Jsrsr 
to  |o  home  for  an  hour  beeasie  of  alokness  Is 
his  faodly  srrenaoas. 

Under  Code  Cr.  Proc  1911.  arts.  689k 
745,  in  a  prosecution  for  murder,  resnltfaig 
in  conviction  of  manslaughter,  where,  after 
ten  jurors  were  selected,  impaneled,  and  sworn, 
one  of  them  was  permitted  by  the  court  with- 
out consent  of  defendant  or  hia  counsel,  and 
without  being  accompanied  by  an  officer,  to 
go  to  hi*  home,  atrant  a  mile  distant,  where  a 
member  of  his  CamOy  was  dek,  and  there  re- 
main away  from  the  courthouse,  separated  from 
the  other  members  tbe  Jury,  for  about  an 
hour,  such  action  was  error,  neeessitating  re- 
versal as  in  violation  of  tlw  mandatory  pro- 
visions of  the  statute. 

Appeal  from  District, Court,  Motl«y  Coun- 
ty;  J.  H.  Milam,  Jadge, . 

Tom  Gamer  was  convicted  of  manslaugh- 
ter, and  he  appeals.  Reversed. 

A.  J.  Fires,  of  Childress,  G.  E.  Hamilton,  of 
Matador,  and  Williams  &  Martin,  of  Plain- 
view,  for  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  tbe 
Stata 

MORROW,  P.  3.  The  appellant  was  charg- 
ed with  murder  and  convicted  of  manslaugh- 
ter. His  punishment  was  fixed  at  couflne- 
ment  in  the  penitentiary  for  five  years. 

[1 ,  2}  We  deem  it  unnecessary  to  recite  the 
facts  further  than  to  say  that  the  killing  of 
the  deceased  by  the  appellant  was  not  a  con- 
troverted issue.  It  was  the  mitigating  and 
justifying  facts  that  were  in  controversy.  Up- 
on well-settled  principles  we  think  the  words 
and  conduct  of  the  appellant  Immediately 
preceding  the  assault  made  by  the  deceased 
which  resulted  in  his  death  were  such  as  to 
rmder  appropriate  the  charge  upon  the  law 
of  provoking  the  difficulty.  The  paragraph 
of  the  charge  submitting  that  issue  flrom  tbe 
standpoint  of  the  state  is,  so  far  as  we  dls* 
cem,  without  fault  In  connection  there- 
with, however,  tbe  converse,  upon  request, 
should  have  been  more  fully  submitted. 

The  appellant  In  a^speclal  charge,  sought 
to  have  tbe  court  say  to  the  Jury: 

"Ton  are  Instructed  that  you  must  not  only 
believe  that  defendant  used  the  language  and 
was  guilty  of  the  conduct  relied  on  by  tbe 
state  to  show  provocation  of  deceased,  but 
you  must  further  believe  that  such  language 
and  conduct  if  any,  was  reasonably  calculated 
to  and  did  actually  provoke  a  difficulty  in 
which  the  deceased  was  killed." 

Tbwe  Is  other  langnage  In  tba  ai>ecial 
diarge  wbidi  may  have  Justified  Its  refusal 
in  the  form  prepared.    On  another  trial. 


»For  otlier  eas«  ■••  sun*  topio  and  KBT-NUM BER  la  all  Key-Numbered  Dlsesu  and  TndexM 
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bovvever,  If  a  proper  special  charge  upon  the 
subject  Is  requested.  It  should  be  slvea. 

[3]  A  special  venire  was  present,  and,  aft- 
er ten  Jurors  were  selected,  Impaneled,  and 
sworn,  one  of  them  was  permitted  by  the 
court,  without  the  consent  of  either  the  appel- 
lant or  his  couns^  and  without  being  ac- 
companied by  an  officer,  to  go  to  his  home 
about  one  mile  distant,  where  a  member  of 
bis  family  was  sick,  and  there  remain  away 
from  the  courthouse,  out  of  the  presence  of 
the  court  and  separated  from  the  other  mem- 
bers ot  the  Jury,  for  about  an  hour.  The 
trial  Judge  discovered  that  he  had  misap- 
prehended his  rights  In  excusing  the  Juror 
and  requested  a  waiver  of  the  separation  by 
the  defendant  and  his  counsel.  Thls'  they 
refused  to  make.  The  court  thereupon  heard 
evidence.  The  Juror  testified  that,  though  he 
had  had  conversations,  he  had  talked  to 
no  one  about  the  case.  Ck>vering  tbe  sub- 
ject, artide  745  of  tlie  Oode  of  Criminal  Pro- 
cedure says: 

"After  the  Jury  has  been  sworn  and  impanel- 
ed to  try  any  case  of  felony,  they  shall  not  be 
permitted  to  separate  until  they  have  returned 
a  verdict,  unless  by  permission  of  the  court, 
with  the  consent  of  the  attorney  representing 
tlie'^  state  and  the  defendant,  and  in  cbarge  of 
an  officer." 

In  article  689,  it  is  said: 

"  •  *  •  When  jurors  have  been  sworn  In 
a  case,  those  who  have  been  so  sworn  shall  be 
kept  together  and  not  permitted  to  separate 
until  a  verdict  has  been  rendered,  or  the  jury 
6naUy  discharged,  unless  by  permission  of  the 
court,  with  the  consent  of  tiie  state  and  the 
defendants  and  In  charge  of  an  officer." 

A  similar  stattt  of  facts  was  before  the 
court  in  McCompb^l  t.  State,  37  Tex.  Cr. 
B.  607,  40  S.  W.  496,  save  that  In  that  case 
the  seftaratlon  wm  with  the  consent  of  the 
accused  on  trlaL  Holding  that  a  reversal 
must  result,  the  court  said: 

"We  bold  in  this  case  that  tlie  statute  pro- 
vides the  modus  operandi  for  an  agreement 
to  a  separation,  and  prescribes  the  method  to 
be  pursued  in  such  separation;  that  Is,  what 
sball  be  done.  The  provision  requiring  the 
juror  to  be  attended  by  an  officer  is  as  im- 
perative as  that  provision  which  prohibits  the 
separation  of  tlie  jury  without  consent.  There 
can  be  a  consent,  but  this  consent  can  only  be 
to  the  separation.  Tber*  can  be  no  consent 
to  a  separation  without  the  Juror  being  at- 
tended hy  an  officer.  He  could  as  well  waive 
the  right  of  trial  by  a  Jury  as  waive  those 
statutory  provisions  which  secure  its  purity 
and  efficiency.  The  accused  is  not  alone  in- 
terested in  this  matter.  The  state  has  an  in- 
terest in  the  life  and  liberty  of  the  citizen.  The 
state  has  an  interest  in  the  purity  of  the  trial 
by  Jury.  It  is  not  to  the  interest  of  the  state 
to  take  tha  Ufc  of  her  eitizeua,  unless  it  is 
taken  in  parsuance  of  law;  hence  the  Legis- 
latore  h&d  the  right  to  mske  the  provision 
contained  in  article  725.  A  separation  of  the 
Jury  may  result  in  great  injustice  to  the  state. 


as  well  as  to  the  accused,  not  only  In  the 
particular  case,  but  as  estahlisbing  a  bad 
precedent.  If  we  were  to  permit  this  practice, 
there  would  be  a  contest  in  nearly  every  case 
SB  to  whether  or  not  the  party  made  the  agree- 
ment (as  the  record  shows  in  this  case);  and, 
in  addition  to  that,  questions  would  arise  as  to 
whether  the  Juror  had  been  tampered  with,  for, 
whether  be  consented  or  not,  if  the  Juror  had 
been  improperly  dealt  with  by  any  one  else, 
either  by  word,  act,  or  gesture,  it  would  be  a 
ground  for  a  reversal,  and  a  Juror  in  every 
such  case  would  be  ready  to  absolve  Idmself. 
Hence  we  believe  It  to  be  the  better  policy. 
Independent  of  the  mandates  of  the  statutes, 
to  hold  tfaat  a  Juror  In  a  felony  case  cannot 
be  permitted  to  separate  unaccompanied  by 
an  officer.  The  judgment  Is  reversed,  and  the 
cause  remanded." 

This  court  has  held  to  this  view  on  nu- 
merous occasions.  See  Gant  v.  State^  55 
Tex.  Cr.  R.  2Si,  116  S.  W.  SOI ;  McDoagal  v. 
State,  81  Tex.  Or.  R.  179,  194  S.  W.  944, 
L.  R.  A.  1917E1,  930. 

Referring  to  the  statutory  provisions  and 
the  coDstruction  thereof  In  the  decisions  men- 
tioned, and  others,  the  state,  thronSh  the 
Assistant  Attorney  General,  says: 

"The  state  is  of  opinion  that  the  court  com- 
mitted error  in  forcing  defendant  to  proceed  to 
trial,  after  the  jury  had  separated,  as  shown 
in  said  bill,  which  is  such  error  as  to  compel 
the  reversal  of  this  case." 

In  this  view  w«  sre  constrained  to  concur. 
Tbe  statute  naming  tbe  conditions  nnder 
which  the  Jury  may  be  separated  is  manda- 
tory. It  gives  effect  to  sound  public  policy ; 
It  is  designed  to  preserve  purity  ot  a  Jury 
trial.  Its  nonobservance  has  been  uniform^ 
held  to  lay  upon  this  court  the  Imperative 
duty  to  order  a  reversaL  In  doing  so  la 
the  instant  case  we  are  but  obeying  the  man- 
date of  tbe  lawmaking  power,  so  plain  tliat 
it  requires  no  Intorpretatiim,  and  based  upon 
reasons  so  clear  that  they  have  not  been  the 
subject  ot  controversy.  HiOi^to  xrbm  it 
has  been  made  plain  by  the  record  that  the 
statute  has  been  disregarded  and  the  trial 
court,  upon  due  presentation  of  tbe  matter, 
has  refused  to  grant  a  new  trial,  this  coart 
has  amended  the  error  by  ordering  a  revnsal 
of  the  Judgment,  and  soch  Is  the  coarse  wa 
must  now  pursue. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  Appellant  has  filed  a  mo- 
tion for  rehearing  urging  that  we  were  in 
error  in  our  original  oplnicm  in  holding  that 
the  issue  of  provoking  the  difficulty  vras 
raised  by  tbe  evidence,  and  requesting  a  re- 
view of  that  matter  and  modlficaticm  of  the 
opinion. 

We  ban  carefully  examined  the  entire 
statonent  of  facts  again,  and  after  havlns 
done  so  are  still  of  the  belief  that  tbe  evi- 
dence raises  tbe  issue. 

Tlia  evidence  may  not  be  the  same  upo^ 
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another  trIaL   If  so,  and  tMs  Issue  should 
be  sabmltted,  of  course  the  conTerse  sbouM 
be  submitted  In  order  that  appellant's  ligbtB 
would  IM  folly  protected. 
Motioo  lor  rehearing  Is  OTermled. 


WORLEY  V.  STATE.    (No.  6290.) 
(Court  of  Criminal  Appeals  of  Texas.  Mar  2Sf 

1.  Assaalt  and  battery  ^ssM—HosiMda  <8=>a 
— ^utonobUe  law  beld  not  to  ohaaye  law  of 
homicids,  bit  te  add  to  law  of  aogravatod 
asaaKlt. 

The  purpose  of  Vernon's  Ann.  Pen.  Code 
Sapp.  1918,  art.  1022a.  being  the  Automobile 
Law  of  1917,  held  not  to  be  to  change  tiie  law  of 
homicide,  bat  to  add  a  new'clanse  to  the  law  of 
aggravated  assatdt. 

2.  Homicide  «s>l34— ladletmest  for  neglisent 
bomldde  by  use  of  automobile  must  ebarge  all 
esseatial  elemeats  of  offesse. 

In  cbaTging  negligent  homicide,  throngh 
the  driving  of  an  automobile,  the  particular  act 
relied  upon  should  be  set  up,  and  it  should  ap- 
pear from  the  indictment  that  all  the  elements 
of  the  offense  charged  exist,  among  which  is 
that  dedared  in  Pen.  Code  1911,  art.  1116,  re- 
lating to  apparent  danger,  and  also  that  de- 
dared  in  arttde  U19,  relating  to  apparent  In- 
tention to  kllL 

2.  Homieide  «s>l34— ladictmest  for  aegllsent 
bomicide  by  ase  of  aitonobile  held  Issan- 
dent. 

In  a  prosecat^on  for  ne^geot  bomidde  by 
use  of  an  aatomobile,  an  indictment  omitting 
the  element  of  apparent  danger  required  by 
Pen.  Code  1911,  art  1116.  and  heing  deficient 
in  describing  the  act  relied  on,  hetd  insufficient. 

Appeal  from  Tonng  OountT  Oourt ;  W.  n. 
Reeves,  Judge. 

J.  A.  Worley  was  convicted  of  negligent 
homldde,  and  be  apiieala.  Bereraed,  and 
cause  dismissed. 

Marshall  &  King,  of  Graham,  and  £ay, 
Akin  &  Kenley,  of  Wichita  Falls,  for  appel- 
lant. 

B.  H.  Hamilton*  Asst.  Atty.  Gen,,  for  the 
Stat& 

MORROW,  P.  J.  Appellant  was  c<mvlcted 
for  the  offense  of  negligent  bomicide. 

We  quote  the  indictment,  (»nitUnC  tbe 
formal  part: 

"Oae  J.  D.  Worley  did  then  and  there  an- 
lawfully  operate  a  motor  vehicle,  to  wit,  an 
antamobile  upon  a  public  highway  of  the  state 
of  Texas,  to  vit,  a  public  street  of  the  dty  of 
Qrahtm,  Young  county,  Tea.,  and  did  then  and 
tfaeie  while  so  operating  said  motor  v^de, 
iriUfnlly,  and  with  gross  negligence,  collide 
with  and  iojare  another  person,  to  wit,  Baxter 
Harley,  the  said  Baxter  Harley  being  then  and 


there  a  pedestrian  upon  such  Idghway,  wlilch 
said  injaries  did  then  and  there  result  In  tite 
death  of  the  said  Baxter  Harley,  against  the 
peaea  and  dignity  of  the  state,"  etc. 

In  Automobile  Law  of  1917,  |  35  (article 
1022a  of  Vernon's  Ann.  Peaa.1  Code  Supih 
181S),  we  And  the  following: 

*'If  any  driver  or  operator  of  a  motor  vehl- 
de  or  motorcyde  upon  the  public  highways  of 
this  state  sliall  willfully  or  with  gross  negU- 
geuce,  collide  with,  or  cause  injury  to  any 
other  person  upon  such  highway,  he  shall  be 
beld  guilty  of  agt;ravated  assault,  and  shall  be 
punished  sccordingly,  onless  such  injuries  re- 
sult in  death,  in  which  event  said  party  so 
olTeDdlng  shall  be  dealt  wftli  under  the  gen- 
eral law  of  homidde." 

[1]  It  was  not  the  purpose  or  effect  of  this 
statute  to  change  the  law  of-  homicide,  but 
the  object  was  to  add  a  new  clause  to  the 
law  of  aggravated  aaeaolt.  The  various  ele- 
ments of  the  law  of  iMmricide  are  omtalned 
In  the  Code: 

Negligent  bomldde  la  "sneb  as  happens  in 
the  performance  of  a  lawfiil  act,"  and  such  as 
''occurs  in  tbe  performance  of  an  unlawful  act" 

Penal  Code,  art  1113. 

One  who.  "in  the  performance  of  a  lawful  act, 
shall,  by  negligence  and  carelessness,  cause 
the  death  of  another,  *  •  •  is  guilty  of  nes- 
ligent  homicide  of  the  first  degree."  Penal 
Code,  art  1114. 

^To  constitate  this  offense,  there  must  be  sn 
apparent  danger  of  causing  the  death  of  the 
person  killed,  or  some  other."  Pensl  Code,  iut. 
1118. 

"To  bring  the  offense  within  the  definition  of 
homicide  by  negligence,  either  of  the  first  or 
second  degree,  there  must  be  no  apparent  in* 
tenUon  to  kill."   Penal  Code,  art  1119. 

[2]  Doubtless  one,  by  the  use  of  an  auto- 
mobile, might  comnrit  homicide  of  any  de- 
gree, depending  upon  the  facts  in  each  pais 
ticular  case.  In  charging  negligent  homi- 
cide the  particular  act  relied  upon  by  the 
state  should  be  set  out,  and  it  should  appear 
from  the  indictment  that  all  the  elements  of 
the  offense  charged  exist  Among  these  la 
that  declared  in  article  1116  that— 

"To  constitute  this  offense,  there  must  be  an 
apparent  danger  of  causing  the  death  of  the 
person  killed,  or  some  other";  and  "to  bring 
the  offense  within  the  definition  of  homldde  by 
negligence,  either  of  the  first  or  second  degree^ 
there  must  be  no  apparent  intention  to  kill." 
Article  1119. 

Fnnn  these  wa  nndentand  that  it  la  neo 
essa^  Outt  the  state  allege  and  prove  that 
the  danger  was  apparent  to  ^e  accused  Cnil- 
bot  V.  State,  US  Tex.  Cr.  B.  324,  126  S. 
00^,  and  Chat  bi^  either  in  tbe  oranmlssioc 
of  tlie  unlawful  act  such  as  la  deaerlbed  in 
tbe  atatnta  or  throu^  negUgenee,  caused 
the  Injury.  Forms  colnddlng  with  theau 
views  have  been  long  In  use.   See  Wmson^ 
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Grim.  Forms,  edition  of  ISOG.  forms  385  and 

386. 

[3]  The  Indictment  before  us  omits  entire- 
ly the  statutory  elment  of  apparent  danger 
and  la  deficient  In  describing  the  act  relied 
upon.  Prima  fade  It  la  not  unlawful  to  op- 
erate a  motor  vehicle  upon  a  public  high- 
waj.  If  In  this  Instance  an  unlawful  opera- 
tion was  Intended,  the  facts  making  the  op- 
eration unlawful  should  bare  been  alleged. 
If  It  should  be  Intended  to  charge  that  the 
act  of  operating  the  automobile  was  lawful, 
but  performed  In  a  negligent  manner,  cor- 
responding averments  should  be  embraced  In 
the  indictment 

For  the  reasons  stated,  the  judgment  of 
the  trial  court  Is  revcned,  and  the  caua* 
dismissed. 


FRANKLIN  v.  STATE.    (No.  6294.) 

(Court  of  Oriminal  Appeals  of  Texa«.  May  25, 

1921.) 

Criminal  law  «»t090(l)<-lR  absenee  of  state- 
ment of  facts,  bills  of  flxoeptloas,  or  fsntfa- 
mental  error  apparent,  Jadgment  afflrmed. 

A  Judginent  of  conviction  must  be  a^rmed 
where  there  is  no  statement  of  facta  or  bills 
of  exceptions  and  the  proceedings  appear  to  be 
regular,  and  no  fundamental  error  is  apparent 
on  the  face  of  the  record. 

Appeal  from  District  Gonrt,  Jones  County; 

W.  B.  Chapman,  Judge. 

Jessie  Franklin  was  convicted  of  tbeft,  and 
appeals.  Afflrmed. 

B.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  <>mvlctlon  was  for  the 
theft  of  property  of  the  value  of  more  than 
f50.  Punishment  was  fixed  at  confinement  for 
four  years  In  the  penitentiary. 

The  record  Is  before  this  court,  without 
any  statement  of  facts  or  bills  of  exceptions. 
The  proceedings  appear  to  be  regular,  and  no 
fnndam«ital  error  Is  apparent  on  the  face  of 
the  record. 

The  Judgment  la  affirmed. 


CRISP  V.  STATE.  (No.  6234.) 

(Court  of  Criminal  Appeals  of  Texas.  May  11, 
1921.  Behearlng  Denied  June  8,  1»21.) 

I.  Criminal  law  «s=>I0gi(l)— Bills  of  excep- 
Uott  not  Domplylng  with  rale  may  not  be 
oonalitored. 
Bills  of  exception  which  do  not  comply 

with  the  rule  may  oot  be  considered  the 

Court  of  Criminal  Appeals. 


2.  Criminal  law  ^1091(4)— Bill  of  oxcopHons 
te  sdmlsslon  of  evldonce  held  not  to  comply 
with  mlo,  and  Inoomplete, 

In  a  prosecution  for  theft  of  seed  cotton, 
bill  of  exceptions  to  the  admission  of  evidence, 
reciting  that  defendant  objected  to  the  answer 
of  a  witness  to  the  question  when  he  had  his 
cotton  weighed  how  much  did  he  bave,  unless 
he  weighed,  the  cotton  himself,  as  it  would  be 
hearsay,  stating  that  the  objection  was  over- 
ruled by  the  court,  and  not  undertaking  to 
ahow  what  the  answer  of  the  witness  was,  or 
whether  he  ever  aiiswercd  the  qnestion  at  all, 
did  not  comply  with  the  rule,  and  it  was  also 
incomplete  in  that  it  did  not  state  the  connec- 
tion in  which  the  question  was  asked,  nor  the 
relenncy  of 'It  to  the  Issne  Involved  in  the  eass. 

On  Motion  for  Behearuig. 

3.  Criminal  law  «s>l090(8>— JadBmaat  easnot 
be  overtnrned  for  admission  of  hoaroay  to^ 
timoqr  In  abaeaoo  of  bill  of  oxoeptloas  to  It 

There  being  legal  evidence  adduced  on  trial 
sufficient  to  sustain  the  conviction  appealed 
from,  the  Court  of  Criminal  Appeals  would  not 
be  authorized  to  overturn  the  Judgment,  even 
though  it  found  hearsay  testimony  in  the  rec- 
ord, in  the  absence  of  a  bill  of  exceptions  com- 
plaining of  the  courfa  ruling  in  admitting  it. 

4.  Criminal  law  «=>I09I(I)— Compilanoo  witli 
statute  relative  to  bllli  of  exoaptfos  seoes- 
sary. 

Substantial  compliance  with  Bev.  St.  1811, 
art.  2059,  relative  to  bills  of  exception,  is  nec- 
essary to  enable  the  Court  of  Criminal  Appeals 
to  perform  its  reviewing  function;  the  appel- 
late conrt  must  in  some  aathentic  way  he  ad- 
vised of  the  natnre  of  the  rallng.  the  character 
of  the  objectiou,  the  subject-matter  to  whld 
it  related,  and  the  pmbable  influence  npon  the 
result 

5.  Laroeny  9=»65— Cvldoaoo  held  snffloiont  to 
susttin  conviction  of  theft  of  ooed  eetton. 

Evidence  Jkeld  sufficient  to  anataln  conrie- 
tion  of  theft  of  mora  than  950  worth  of  seed 

cotton. 

Appeal  from  District  Gonrt,  Codce  Oonnty; 
C.  B.  Pearman,  Judge. 

O.  W.  Crisp  was  convicted  of  the  theft  of 
more  than  $50  worth  of  seed  cottra,  and  bo 
appeals.  Affirmed. 

See,  also,  220  B.  W.  U04. 

B.  W.  Neagle,  of  Sherman*  for  api>ellant 
B.  H.  Hamilton,  Asst  Atty.  for  tba 

State. 

HA'WKXNS,  J.  Appelant  was  eonvicted 
for  the  theft  of  more  than  $60  worth  of  seed 
cotton,  and  bis  punishment  assessed  at  two 
years  confinement  lit  the  penitentiary. 

It  is  not  necessary  to  set  out  the  facts  in 
this  case,  bat  tb^  show  Iteyond  question  the 
app^nt  to  be  guilty  of  the  diaige  ocainst 
him;  indeed,  bis  own  confession  offered  in 
evidence  admits  the  gnllt 

[1, 1]  'Tea  bills  of  exceptions  appear  In  tba 
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record,  and  we  regret  to  state  t^t  no  tingle 
one  of  tbem  compiles  with  the  rule,  and  Is 
In  a  condition  where  it  nuy  be  considered  by 
tbU  court  Most  of  tSiem  object  to  the  ad- 
mission of  testimony,  and  wholly  fall  to  state 
wbat  the  answer  of  die  wltneM  was.  As  an 
lllnstratlon,  we  refer  to  Mil  No.  4.  The  wlt> 
nens,  B.  F.  Bawlines,  was  asked,  *^heii  yon 
had  the  cotton  wetted  at  Tioga  how  much 
did  yoa  harer*  The  Mil  recites  that  appel- 
lant objected  to  the  araww  unless  he  weigh- 
ed the  cotton  himself  as  it  would  be  hearsay, 
and  states  that  the  objection  was  OTermled 
by  the  court,  and  nowhere  undertakes  to  show 
In  the  tin  what  the  answor  of  the  witness 
was.  or  whether  he  ever  answered  the  question 
at  all.   The  bill  is  also  Incomplete  in  that  it 
does  not  state  the  cmnection  In  which  the 
question  was  asked,  nor  the  rdersncy  of  it 
to  the  Issue  Involved  In  the  case.   This  Is  a 
fair  sample  of  all  the  bills,  and  do»  not  com- 
ply with  any  of  the  mles  heretofore  laid 
down  by  this  court.    In  Branch's  Criminal 
I^ws  of  Texas,  i  47,  will  be  found  a  general 
statement  that — 

"A  bill  is  defectiTe  if  it  faOs  to  set  out  the 
evidence  admitted,  and  show  that  the  evidence 
was  in  fact  not  only  offered  bat  admitted  in 
evidence  before  tiie  Jnry." 

Bee  many  cases  collated  under  the  forgo- 
ing general  head. 

No  errta  appealing  from  the  faoe  the 
record,  the  Jndgmo^  of  the  trial  ooort  is 
affirmed. 

On  Motion  for  Bdiearlng. 
MORROW,  P.  J.  Conceding  that  the  rul- 
ings of  the  trial  court  on  the  Introduction  of 
evidence  were  not  properly  brought  forward 
b?  bill  of  exceptions,  appellant  Insists  that 
tome  of  It  BO  grossly  offended  against  the 
rnle  excluding  hearsay  that  cognisance  of  It 
stiorild  be  taken  In  the  absence  of  bill  of  ex- 
ceptions. 

[3,  4]  There  being  legal  evidence  adduced 
upoD  the  trial  sufficient  to  snstaln  the  con- 
Ttrtlon,  we  would  not  be  authorized  to  over- 
turn the  Judgment  even  thou^  we  found  In 
the  record  bearsay  testimony  In  the  absence 
of  a  bin  of  eiceptiona  complaining  of  the 
coarfs  mUng  In  admitting  It.  In  support  of 
his  view,  appellant  Invokes  the  clause  of 
the  Constitution,  which  dedares  that  one 
accQsed  of  crime  shall  be  confronted  with 
the  witnesses  against  him.  The  Oonstltn- 
tlon  confers  upon  the  Court  of  Criminal  Ap- 
peals appellate  Jurisdiction  of  all  criminal 
cases  "with  such  exceptions  and  under  such 
regulations  as  may  be  prescribed  by  law." 
One  of  the  regulations  made  by  the  L^sla- 
tare  pursuant  to  this  constitutional  provision 
is  that  which  declares  that— 

"Hie  defendant,  Iv  himself  or  counsel,  msy 
teadtr  his  bOI  <mC  exceptions  to  any  decision. 


opinion,  order  or  charge  of  the  court  or  other 
proceedingB  in  the  case."  Code  of  Grim.  'Pro- 
cedure,  art.  744. 

In  preparing  a  bill  of  exceptions,  no  form 
shall  be  required,  but  the  objection  to  the 
ruling  or  action  of  the  court  shall  be  stated 
with  such  circumstances,  or  so  much  of  the 
evidence  as  may  be  necessary  to  explain  it, 
and  no  inore,  and  the  whole  as  briefly  as 
possible.  Revised  Statutes,  art  2069.  A 
substantial  comirtlance  with  ttils  spparoitly 
simple  int}vision  of  the  statute  se^s  obvious- 
ly necessary  to  enable  the  appellate  court  to 
perform  Its  function.  The  aivellate  court, 
called  upon  to  review  the  action  of  the  trial 
court,  must.  In  stone  authentic  way,  be  ad- 
Tlsed  of  the  nature  of  the  ruling,  the  diar- 
acter  of  the  objection,  the  subject-matter  to 
which  It  relates,  and  the  probable  influtfice 
upon  the  result  Bills  of  exeepdims  are 
designed  to  effect  this  puipose. 

[I]  The  evidenee  upon  whldi  appdlan^a 
conviction  rests  is  not  hearsay.  The  owner 
of  the  fwttrai  testifled  that  he  weighed  and 
placed  in  his  wag<m  a  certain  number  of 
pounds.  He  was  not  certain  of  the  accuracy 
of  his  scale.  A  part  of  the  cotton  was  stolen, 
and  he  weiglied  the  ronainder  at  the  gin. 
and  fiHind  a  discrepancy  oi  S77  pounds. 
We  do  not  gather  from  bis  testimony  that  be 
learned  the  gin  weight  from  a  ticket  but 
that  he  weighed  it,  and  tbat  the  glnner 
placed  the  weight  od  the  ticket  wblcb  the 
witness  had  lost  The  conftaslon  of  appelant 
and  his  conf^erate  and  their  testimony  dis- 
close that  they  took  from  the  wagon  of  the 
owner  six  sacks  of  cotton  and  sold  them  to 
the  glnner,  who  testified  to  their  purchase, 
and  he  said  that  the  cotton  parchascd  from 
the  appellant  and  Ua  coprlnc^l  amounted 
to  606  pounds. 

The  only  controvert  developed  was  wheth- 
er the  cotton  which  was  stolen  from  the  in- 
jured party  named  In  the  Indictment  was 
over  the  value  of  $50.  The  gunner  xietd  (74 
for  that  which  he  bought  It  Is  claimed  by 
appellant  and  his  confederate  that  there  were 
nine  sacks,  three  of  them  having  been  stolen 
from  anottrer  place.  The  value  of  the  cotton 
was  more  than  10  cents  per  pound.  Assuming 
that  the  appellant  stole  but  six  sacks  from 
the  wagon  of  the  injured  party,  and  tbat 
those  elsewhere  were  of  equal  weight  the 
fact  that  that  covered  by  this  proseentloa, 
was  not  worth  more  than  (50  Is  not  cooclu- 
slve.  Aside  from  this  view  the  circumstances 
were  such  as  to  raise  an  Issue  of  fact  as  to 
whether  the  amount  of  cotton  which  the  ap- 
pellant had  stolen  from  the  owner  named  In 
the  Indictment  exceeded  In  value  the  sum  of 
{50.  The  solutlcm  of  this  Issue  against  the 
appellant,  in  view  of  the  record,  we  are  not 
warranted  in  overturning. 

^nie  motion  Is  overroled. 
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DODARO  V.  STATE.    <No.  6282.) 

(C(rtirt«fCriiaIiislAppeali'of  Texas.  Maj  25, 

iSZL) 

1.  Indictment  and  Information  9=9l37(l)— In- 
formation not  sabjeot  to  qnashai  beoause  mis- 
dOsignatlno  court 

Informotioii  for  anlawfuU;  carrying  a  pistol 
prelected  in  the  "county  court  at  law  of  Wich- 
ita county"  was  not  subject  to  quashal  on  the 
KHHiDd  the  court  was  designated  by  act  of  the 
Legislature  as  the  "court  of  Wichita  county  at 
law." 

2.  Weapons  «S3I7(6)— Court  did  not  err  In 
rnfnstng  to  Instruct  where  Issne  not  raised. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  the  trial  court  did  not  err  in  refusing  to 
instruct  that  defendant  could  not  be  guilty  If 
he  carried  the  pistol  from  his  home  to  his  place 
of  buBinees,  etc.,  when  it  was  not  carried  babit- 
uall;  between  such  places,  where  the  issue  was 
Dot  raised  as  presented  in  the  reqaested  charge. 

3.  Criminal  law  «»82g(l4)  — Instruction  In 
proseeotlon  for  carrying  pistol  covsrad  prop- 
er portion  of  requested  charge. 

Tn  a  prosecation  for  unlawfalty  carrying  a 
pistol,  where  the  court  directed  the  Jary  not 
to  consider  the  testimony  of  the  state's  wit- 
nesses as  to  what  they  thought  with  reference 
to  the  intentions  of  defendant  on  oecwtom 
when  he  placed  the  pistol  against  the  side  or 
breast  of  a  witness,  this  sufficiently  covered 
the  proper  portion  of  defendant's  requested 
charge  that  the  jury  should  not  regard  testi- 
mony of  .state's  witnesses  that  defendant  placed 
the  pistol  against  the  side  or  breast  of  one  of 
them,  and  what  he  said  in  that  connection,  or 
regard  the  testimony  of  the  witnesses  as  to 
what  tiiey  thought  of  his  intentions. 

4.  Weapons  ^17(3)  —  Evidence  defendant 
placed  pistol  against  side  of  witness,  and  what 
he  said,  admissible. 

Id  a  prosecution  for  unlawfully  carrying  a 
pistol,  evidence  that  defendant  placed  the  pistol 
against  the  side  or  breast  of  one  of  the  state's 
witnesses,  and  what  he  aaid  in  such  connec- 
tion, was  admigsiUe. 

Appeal  from  Wichita  County  Oourt;  Quy 
Rogers,  Judge. 

Pete  Dodaro  was  oonvlcted  of  unlawfully 
carrying  a  pistol,  and  lie  appeals.  Affirmed. 

Mathla  &  Caldwell,  of  Wichita  Falls,  for 
ai^Uftnt. 


R.  H.  Hamilton,  Aest  AUy.  Gen.,  for  tb» 
Stata 

HAWKINS,  J.  Conviction  was  for  un- 
lawfully carrying  a  pistol.  Punislmient  was 
assessed  at  a  fine  of  $100. 

[1]  The  record  shows  the  Information  in 
the  case  to  have  been  presented  in  the  county 
court  at  law  of  Wichita  county.  Appellant 
flled  a  motion  to  quash  because  there  is  no 
such  oourt  as  designated  In  Wichita  county, 
but  that  the  court  was  designated  by  the  act 
of  the  Legislature  as  the  court  of  Wichita 
county  at  law.  The  question  raised  has  been 
decided  against  appellant  in  the  case  of  Pels 
V.  State,  230  S.  W.  IM,  decided  April  13, 1921, 
and  not  yet  [offldally]  reported. 

[2]  Appellant  requested  the  court  to  in- 
struct the  Jury  that  appellant  would  not  be 
guilty  If  he  carried  the  pistol  from  his  home 
to  his  place  of  business,  or  from  his  place 
of  business  to  his  home,  when  same  was  not 
carried  babltually  between  said  places.  Hie 
charge  in  question  would  bave  been  a  perti- 
nent one  under  a  correct  state  of  tacts,  but 
an  examination  of  tbe  statement  of  facts  In 
this  cane  leads  nS  to  the  conclnsfon  that  tbe 
issue  was  not  raised  aa  presented  tn  tlie  fb- 
quested  charge,  and  tbo^fiore  the  court  wms 
not  in  error  In  refusing  to  glra  the  same. 

[S,  41  Another  Aarge  requested  by  the  appel- 
lant was  to  tbe  effect  that  the  Jury  be  Insbmc- 
ted  not  to  regard  tbe  testimony  of  the  state's 
witnesses  that  defendant  placed  a  pistol 
against  the  side  or  breast  of  <»ie  oC  the  wit- 
n«8es,  and  what  be  said  In  that  connectloa, 
and  also  to  ezdnde  from  thefr  cmsideratloa 
the  testimony  of  tbe  witnesses  as  to  what 
they  thought  the  bitentlona  of  appellant  were 
at  that  time.  We  find  in  tbe  ooort's  main 
charge  an  butmctlon  dlrectins  the  Jury  not 
to  consider  tbe  testimony  of  the  state's  wlt- 
neaaes  as  to  wbat  they  tboo^t  with  refer- 
enoe  to  the  Intentions  of  defendant  aa  tbe 
occasltm  In  question.  ^Is  snffldently  cot- 
ered  that  portion  of  the  requested  durge 
which  it  was  pn^ier  for  the  court  to  ve^ 
and  it  was  not  wror  to  dedlne  to  give  that 
portion  which  seeks  to  Iuto  tbe  Jury  disre- 
gard tbe  actions  of  the  defendant  with  tbe 
pistol,  and  what  be  said  at  the  tim& 

It  is  not  necessary  to  state  the  evidence  In 
the  case  at  length,  but  It  was  sufflcient  to 
sustain  the  conviction,  and,  finding  no  er- 
rors in  the  reetffd,  the  Judgmnt  is  affirmed. 
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WITT  ».  STATE.    (No.  6204.) 


(Conrt  of  Criminal  Appeali  of  Texas. 

USOL) 


Ua7  25, 


WMpm  ^17(5)— WIntlMr  Meodut  wu  a 
trmvelw  at  timo  of  earryiig  a  plotol  Mi  for 

tiM  jHry. 

In  prosecutioD  for  anlawfuUy  CBrryinc  a  pis- 
tol, defended  on  the  ground  thnt  defendant  was 
a.  traveler  at  the  time  of  hip  arrest,  and  as  such 
entitled  to  carry  a  pistol,  the  question  of  wheth- 
er defendant's  journey  had  ceased,  or  had  been 
deflected  from,  at  the  time  of  turn  arrest,  Aeld 
for  the  Jmr. 


Appeal  from  IMstrlct  Ooart,  Marloa  Couu- 
tji  J.  A.  Ward,  Judge. 

A.  W.  Witt  was  conTlcted  of  unlawfully 
cBxrylng  a  pistol,  and  tie  appeals.  Beversed 
and  remanded. 

P.  O.  Bendenm  and  J.  H.  Benafleld,  both 
of  JsflBmon,  for  appellant 

B.  H.  Hamilton,  Asst  Atty.  Ool,  for  tbe 
Stat«w 

MORROW,  P.  J.  Conviction  Is  for  nnlaw- 
fnlly  carrying  a  pistol.  Tbe  aoDPllnnt  was 
found  with  a  pistol  on  Us  person  I  t  the  city 
of  Jefferson.  Be  bad  trar^ed  thereto  in 
an  antonobile  from  a  town  In  another  comi- 
ty, some  00  miles  distant,  for  the  purpose  of 
assembling  and  transporting  stnne  men  to  his 
place  of  residence  to  work  on  a  road  which 
was  nnder  constmcUoii.  He  was  wirioyed 
,b7  a  man  by  tiie  name  of  Wilson,  who  re- 
ferred blm  to  anoOer  in  Jeffarson  by  the 
name  of  Arlnger,  whom  Wilsoo  bad  also  em- 
ployed. He  readied  Jefferson  aboat  T  or  8 
o'clock  in  the  eTenlng.  Wilson  bad  sent 
Avinger  a  tdegram  advtelng  blm  to  be  ready 
to  ftcoompany  tbe  appellant  with  c»tain 
otbwB  to  work  m  Oie  road.  App^ant  said 
that  after  reacUng  JetTerson  be  went  Into 
a  restaurant  for  something  to  eat;  that  he 
tber^n  made  Inquiry  for  Avinger;  that  fr<»n 
there  be  went  to  a  reetanraot.  In  care  of 
wbldi  the  triegram  to  Ariuger  was  directed, 
and  tbere  made  Inquiry  for  Avinger.  Failing 
to  And  blm,  he  walked  on  the  stteet  to  make 
inquiry  for  him.  Xhe  time  ttros  erasumed, 
acoor^ng  to  bis  testlmooy,  was  aboot  19 
minutes,  when  be  was  arrested. 

Tbe  state's  theory  and  testimony  is  that 
app^ant  had  been  in  town  for  a  longer  time 
tbaa  that,  and  tliat  be  was  vnder  tbe  infiu- 
owe  of  Intoxicating  liquor,  ^le  court,  In 
Its  clia^  in  connectUm  with  tiie  law  with 
reference  to  travriers.  used  the  following 
language: 

"  *  *  *  When  a  travdcr  jfeadics  his  point 
of  destination,  he  cameC  go  about  orer  town 
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with  his  pistol  on  his  person,  either  for  busi' 
ness  or  pleasure,  but  must  tahe  it  to  a  place 
of  deposit,  and  there  leave  it  until  he  is  ready 
to  resume  bis  Journey;  and  where  a  traveler, 
upon  rsadiinf  ■  town,  takes  bis  pistol  on  his 
person  and  travels  around  over  town  for  busi' 
ness  or  pleasure,  he  then  becomes  a  violator 
of  the  law,  as  though  he  were  not  a  traveler." 

"If  you  believe  from  the  evidence  that  the 
defendant  was  a  traveler,  then  you  will. find 
him  not  guilty,  unless  you  further  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that  after 
the  defendant  reached  tbe  town  of  Jefferson 
that  he  went  about  the  town  with  his  pistol  on 
bis  person,  In  which  event  you  will  find  him 
gnUty." 

"A  traveler  Is  a  person  who  is  making  a 

Journey  to  a  distant  point  from  bis  place  of  res- 
idence, or  place  of  starting;  but  upon  reaching 
bis  destination  he  then  ceases  to  be  a  traveler, 
while  staying  at  bis  Journey's  end,  until  he  Is 
ready  to  "resume  his  journey  or  return." 


Appellant's  theory  Is  that  this  diarge  was 
erroueouB  and  upon  the  weight  of  the  e7i- 
denee,  in  that  the  Jury  should  hare  been 
made  to  know  that  the  appellant  would  have 
a  right  to  stop  his  car  In  Jefferson,  go  to  a 
restaurant  for  bis  supper,  and  to  carry  bla 
pistol  while  be  was  on  his  Journey,  and  thnt 
If,  when  found  In  possession  of  h\s  pistol,  his  ■ 
Journey  had  not  ended,  a  conviction  should 
not  result. 

We  are  of  tbe  opinion  that  the  charge  was 
overrestrictlve  of  appellant's  right  to  have 
tbe  Jury  determine,  under  all  tbe  facts  be- 
fore it,  whether  his  journey  had  ceased  or 
been  deflected  from,  in  the  sense  that  It 
would  deprive  blm  of  the  b^eflt  of  the  law 
exempting  a  traveler  from  the  prohibition  of 
the  statute.  Irvtn  v.  State,  CI  TeX.  Cr.  B.  53, 
100  S.  W.  77»;  Mays  v.  State.  51  Tel.  Cr.  B. 
32,  101  S.  W.  233 ;  Price  v.  State,  34  Ter.  Cr. 
B.  102,  29  S.  W,  473;  Brent  v.  State,  57  Tex. 
Cr.  R.  411,  123  S.  W.  593;  Qulnn  v.  State,  60 
Tex.  Cr.  R,  200,  96  S.  W.  33;  Waterhouse  v. 
State,  82  Tex.  Or.  Rj  651,  138  S.  W.  386; 
Waterhouse  v.  State.  67  Tex.  Gr.  B.  690,  124 
S.  W.  633;  Goodwin  v.  State.  56  Tex.  Cr.  R. 
179,  115  S.  W.  1184.  131  Am.  St.  Bep.  811; 
Fields  V.  State,  45  Tex.  Cr.  R.  B63,  78  S.  W. 
932 :  Morris  v.  State.  73  Tex.  Cr.  R.  67,  163 
S.  W.  700;  Waterhouse  v.  State,  62  Tex,  Cr. 
R.  561,  138  S.  W.  386:  Ward  v.  State,  67 
Tex.  Cr.  R.  604,  136  S.  W.  40.  Wlthoufquot- 
Ing  from  theuY,  the  principle  announced  la 
the  authorities  dted  is  that  a  traveler,  by 
the  cessation  of  the  Journey  on  some  legiti- 
mate business  inddental  thereto,  is  not,  as  a 
matter  of  law,  a  deflection  or  departure 
therefrom.  Branch*!  Ann.  Penal  Ood^  pk 
569. 

For  the  reason  stated,  tbe  Judgment  of  the 
trial  court  Is  reversed,  and  the  cause  remand- 
ed. 
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RAY  V.  STATE.  (No.  6293.) 

(Court  of  Crimioal  Appeals  of  Texas. 
May  2£s  1921.) 

Criminal  law  «=»  I  (09(3)— Appeal  dismissed  In 
absenoe  of  oomplianoe  with  law. 

Where  a  transcript  Is  not  certified  to  by  the 
derk  and  the  bills  of  exceptions  are  not  ap- 
proved by  the  judge,  and  the  statement  of  facts 
Is  neither  signed  by  the  attorneys  nor  the  judge, 
an  appeal  must  be  distnissed  without  itassing 
upon  the  merits,  under  Code  Cr.  Proc  1911, 
art.  929;  Ber.  St  19U,  art  21U. 

Appeal  from  District  Conrt,  WUiiita 
County;  H.  F.  Weldoo,  Judge. 

Floyd  Bay  was  convicted  of  rape,  and  ap- 
peals.   Appeal  dismissed. 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
Stata 

HAWKINS,  J.  Appellant  was  convicted 
for  the  offense  of  rape,  and  hla  punishment 
assessed  at  death. 

The  record  reaches  this  court  in  a  most  pe- 
culiar condition.  The  transcript  Is  not  certi- 
fied to  by  the  clerk;  the  only  two  bills  of 
exceptions  shown  in  the  record  are  not  ap- 
proved by  the  judge,  and  the  statement  of 
facts  is  neltber  signed  by  the  attorneys  nor 
the  Judge. 

While  it  Is  unsatisfactory  to  the  court  to 
dispose  of  a  case  of  this  magnitude  without 
an  opportunity  of  passing  upon  the  merits  of 
the  case,  yet  there  is  nothing  to  be  done  in 
this  case  except  order  a  dismissal  of  the  ap- 
peal for  a  failure  to  comply  with  the  law; 
and  it  Is  so  ordered.  Article  929,  0*  0>  P., 
laU;  artlde  2114,  B.  8. 1911. 


Ex  parte  GATES.    (Ne.  6334.) 

(Court  of  Criminal  Appeals  of  Texas.   May  18, 
1921.    Behearing  Granted  June 
9,  1921.) 

1.  Habeas  eoi^ss  «s»ll3(9)— Cosrt  wtthost 
Jurisdiotlos  when  so  aotlos  of  appeal  Id 

transcript. 

Where  the  transcript  in  a  habeas  corpus 
proceeding  showed  the  application  for  the 
writ,  the  answer  of  the  officers  and  the  order 
denying  bail,  but  no  notice  of  appeal,  the 
court  bad  no  jurisdlctloB. 

On  Motion  for  Behearing. 

2.  Habeas  corpus  1 07— Where  Jory  fixed 
punishment  of  applicant  at  Ims  thao  oapltal. 
court  erred  in  denying  ball. 

Where  the  verdict  of  the  jury  opon  the 
former  trial  fixed  the  applicant's  punishment 
at  leas  than  capital  and  testimony  tending  to 
■how  a  conspiracy  between  the  applicant  and 


deceased's  wife  to  km  deceased  was  errow* 
ously  admitted,  the  court  cannot  say  that  the 
jury  upon  another  trial  would  be  likely  to  inflict 
the  death  penalty,  and  the  applicant  should  be 

admitted  to  bail. 

Appeal  from  District  Court,  Crosby  Oooo- 
ty;  W.  B.  Spencer.  Judge. 

Application  for  writ  of  habeas  corpus 
Sam  Cates  agafiist  the  State.   From  an  or- 
der remanding  relator  to  the  Sheriff  withoat 
ball,  relntor  appeals.   Reversed,  and  xelator 
admitted  to  balL 

See.  also,  227  S.  W.  963. 

Lloyd  A.  Wicks,  of  Ralls,  and  W.  H.  Bted- 
Boe,  of  Lubbock,  for  appellant. 
R.  H.  Hamilton,  Asst.  Atty.  Qen.,  for  the 

State. 

HAWKINS,  J.  The  relator  filed  an  appli- 
cation for  a  writ  of  habeas  corpus  before 
Hon.  Judge  W.  R.  Spencer,  Judge  of  the  Sev- 
enty-Second judicial  district  of  Texas  on 
ManA  10,  1921.  On  April  28,  upon  a  hear- 
ing under  such  application,  relator  was  re- 
manded to  the  custody  of  the  sheriff  without 
bond. 

[1]  The  record  is  before  us  In  such  a  con- 
dition that  we  are  unable  to  consider  It  The 
transcript  shows  only  the  aHtlicfttton  tor 
the  writ,  the  answer  of  the  officers,  and  the 
(H-der  denying  balL  It  nowhere  shows  notice 
of  appeal,  and  there  Is  nothing  in  the  record 
advising  this  court  In  any  way  that  the  or- 
der of  the  district  Judge  remanding  aroll- 
caut  without  ball  was  unsatisfactory  to  him. 
This  Is  not  an  original  writ  of  habeas  corpus 
presented  to  this  court,  and  if  it  can  be  en- 
tertained it  must  be  upon  appeal  from  a 
hearing  before  the  district  Judge,  and  in  tbe 
absence  of  notice  at  appeal  this  court  hu 
no  Jiu'isdictlon. 

The  appeal  Is  therefore  ordered  dismissed. 
Ex  parte  a  P.  Shearman  «t  aL,  230  &  W. 
6ai,  decided  May  11.  1821. 

On  Motion  for  Rehearing. 

TtilM  Is  an  appml  ftom  an  wder  oC-  Qie  dit- 
trict  Judge  remanding  relator  to  tlie  shalff 
without  taU.  At  a  prerloos  day  o£  tbe  term 
the  appeal  was  dismissed  because  fba  reond 
disclosed  no  notice  of  aroeal  from  tbe  order 
of  the  district  Judge. 

Upon  motion  for  reheaiing  we  find  attadt- 
ed  a  certificate  of  tbe  district  Judge  to  tbe  ef- 
fect that  notice  of  appeal  .was  given.  Tbe» 
fore  the  motion  rehearing  is  granted,  aad 
the  matter  will  now  be  determined  upon  iti 
merits. 

[2]  Tbe  facts  in  tbe  case  will  not  be  set 
out  In  detalL  '  Tbe  main  case  baa  been  be- 
fore this  court  heretofore,  and  tbe  opUUM 
will  be  found  reported  hi  227  8.  W.  953.  Aft- 
er the  mandate  In  that  case  was  Issued,  the 
present  habeas  corpus  proceedings  were  be- 
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gun.  Sufficient  facts  are  detailed  In  the  opin- 
ion xefeired  to  for  tiie  purposea  of  tbls  ap- 
Idlcatlon  for  ball;  and^haTliig  In  mind  the 
Terdlct  of  tbe  Jury  uptm  tbe  former  trial  of 
the  case,  whlcb  fixed  tbe  punlsbmoit  at  leas 
than  ca^tal,  and  the  fact  that  certain  testi- 
mony admitted  upon  Oiat  trial  was  held  to 
hare  been  erroneonslT  adxoitted,  and  all  of 
the  ottun  &ct8  In  tbe  case  being  Miea  Into 
consideration,  we  have  readied  the  conclusion 
that  It  Is  a  case  where  we  would  not  be  an- 
tborlzeil  In  saying  that  the  Jury,  upon  anoth- 
er trial  In  the  discharge  of  their  doty,  would 
be  likely  to  Inflict  a  death  penalty. 

mierefore  the  Judgmttit  of  the  trial  court 
wlU  be  rerersed,  and  the  relator  admitted  to 
ban  In  the  sum  of  915,000. 


FLEISCHMAN  V.  STATE.    (No.  6230.) 

<Conrt  of  Oriminal  Appeals  of  Tszas.   May  4, 
1921.    State's  Bsheariiv  Denied 
Jane  8,  1S21.) 

Larceny  ®=>7— Defentfant  not  gnllty  If  h«  took 
timber  from  bars  of  which  he  bad  ooatrol; 
'•owBor.'* 

If  defendant,  at  the  time  of  the  commission 
of  bis  claimed  offense  ot  atealing  timber,  tak- 
en from  a  bam  leased  to  him,  bad  the  care,  con- 
trol, and  mmagement  of  the  bam  from  which 
the  timbers  were  diSTged  to  hare  been  taken, 
conviftJon  could  not  remit;  defendant,  the  les- 
see of  tbe  bam,  in  poasession,  behif  the  owner 
within  the  meaniiig  of  Pen.  Code  1911,  art  1S29, 
defining  tbeft 

[Bd.  Note.— For  other  definttiaas.  see  Words 
and  Phraaee,  First  and  Second  Series,  Owner  J 

Ai^wal  from  Smith  Gonnty  Oonrt;  IX  B. 
Pendlettm,  Jndg*. 

M.  Flelsehnian  was  conTleted  ot  larceny, 
and  be  avpenla  Judgment  nversed,  and 
cause  Tsnaaded. 

BnlIo(^,  Barney  A  Stm^t  ot  l^lw,  for 
appellant. 

B.  H.  namflton,  Asst  Atty.  Gen.,  for  the 
State. 

MORBOW,  P.  J.  me  appellant  leased 
frnn  OreeDb<»g  a  40-acre  tract  of  land  with 
bnproTementa.  Tbe  lease  was  In  writing,  and 
by  Its  terms  tbe  appellant  acQulred  the 
Tight  to  use  and  occupy  the  prranlses  during 
the  year  1020. 

The  state's  theory  and  testimony  is  to  the 
effect  that  tbe  appellant  disconnected  from 
the  bam  on  the  premises  "five  joists  timbers 
of  the  ralne  of  60  cents  each,  and  three  boi- 
pianks  of  the  Talue  ot  SO  cmte  each," 
and  that  he  aivraprlated  them  to  his  own 
ua 

Tbe  appellant's  theory  and  teatlmony  la 


that  he  purdiased  from  Greenbenr  sn  old 
bam,  which  was  also  oa  tbe  premises,  and 
that  the  InmbeivWhldi  Is  the  subject  of  the 
controversy,  ls4|\art  of  the  old  bam.  It 
was  conceded  bj'Slft  prosecuting  witness  that 
the  old  bam  halTreen  sold  to  the  appellant 
App^ant  was  Urtng  upon  the  premises ;  and 
there  were  no  reservations  in  fiivor  of  the 
prosecuting  witness  contained  In  the  lease. 
It  was  stipulated  that  appellant,  at  bis  own 
expwse,  should  keep  in  good  repair  tbe  build- 
ings and  bams  upon  the  premlaes.  Tbe  own- 
ership was  laid  In  Oreenberg. 

Tbe  appellant  requested,  and  the  court  re- 
fused, an  Instraction  to  tbe  effect  that  If  the 
appi^lant,  at  the  time  of  the  commission  of 
tbe  alleged  offense,  had  the  care,  control, 
and  management  of  the  bam  from  which  the 
timbers  were  chari^  to  have  been  taken,  a 
cmiTlction  could  not  result.  The  state  con- 
cedes that  a  reTsrsftl  should  result  from  the 
refnsal  ot  this  Instraction.  Tbe '  lnsbrneti<m 
embodies  a  correct  legal  proposltlm,  and 
sfaonld  have  been  glren,  had  it  been  called 
for  by  the  ftict  Frazler  t.  State,  18  T». 
App.  434.  In  tbe  case  before  us,  the  prop- 
erty was  undOT  tbe  care,  control,  and  manage- 
ment of  the  appellant  This  was  not  disput- 
ed. He  bad  leased  it  for  a  year;  he  was  in 
possession  of  It,  entitled  to  tbe  use  of  It,  was 
paying  rent  for  It,  and  had  obligated  himself 
to  keep  the  buildings  in  repair.  He  was  the 
owner  within  tbe  meaning  of  tbe  statute.  Ar- 
ticle 1335,  prescribing  the  circnmatances  un- 
der which  one  may  be  convicted  of  theft  by 
taking  bis  own  property,  does  not  embrace 
tbe  prosecution  like  tbe  present  one.  As  re- 
lated to  criminal  proeecutlon,  the  facts  ap- 
pear to  be  noveL  If  a  prosecution  can  be 
predicated  upon  them,  It  would  seem  to  come 
under  article  1348  of  the  Code,  deflnlng  theft 
by  bailee^  See  Branch's  Ann,  Tex.  Penal 
Code,  I  2522;  Lee  v.  State,  81  Tex.  Or.  B. 
120, 193  S.  W.  813. 

The  premises  were  leased  or  hired  to  tbe 
appeilaot  From  the  standpoint  of  the  state, 
tbe  pieces  ot  timbers  described  In  the  Indict- 
ment were  a  part  of  the  bam,  that  is,  a  part 
of  tbe  realty,  and  were  detached  by  tbe  ap- 
pellant, thereby  becoming  personal  property. 
Ctmceding  this,  the  property  was  still  under 
the  care,  control,  and  management  of  tbe  ap- 
pellant His  possession  was  exclusive.  If 
he  made  use  of  bis  possession  to  convert  the 
property,  as  contended  by  the  state,  bis  of- 
foise,  if  any,  would  se^  to  come  under  the 
statute,  which  provides  that: 

"Any  person  having  possession  of  personal 
property  of  aootber  by  virtaa  of  a  contract  of 
hiring  or  borrowing,  or  other  baHment  who 
shall,  withont  the  consent  of  the  owner,  fraud-' 
nlently  craveFt  euch  property  to  bis  own  ase 
with  Intent  to  deprive  the  owner  of  the  valae 
of  the  same,  shaD  be  guilty  of  theft"  Artido 
1848,  Penal  Code. 
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We,  In  the  case  of  Lee  t.  State,  supra,  cited 
aathorltles  and  discussed  In  some  detail  tbe 
term  "bailee."  As  tbe  t^Qk  is  applied  to 
personal  aDd  not  to  real  mSv^ty,  we  are  not 
certain  that,  under  the  t^jg^  In  the  present 
case,  a  criminal  oifense  was  committed,  con- 
ceding the  testimony  of  tbe  state  to  be  true. 
The  owner  had  protected  himself  against  any 
depredations  by  taking  tbe  written  obligation 
of  tbe  appellant  to  make  repairs,  and  this 
obligation  was  a  protection  against  losses  by 
reason  of  detaching  tbe  planks  from  tbe  bam. 
Appellant  was  under  contract  to  replace  them. 

We  are  dear,  however.  In  the  opinion  that 
tbe  appellant  is  not  guilty  of  tbe  offense 
diarged  in  tbe  Indictment,  which  Is  ordi- 
nary theft,  that  Is,  he  is  not  guilty  under 
article  1329  of  the  Code,  In  which  theft  Is 
thus  defined : 

"  Theft*  is  the  fraudulent  taking  of  corporeal 
perstmal  property  belonging  to  another  from 
his  possession,  or  from  the  possesBion  of  some 
other  person  holding  tbe  same  for  bim,  with- 
out his  consent,  with  intent  to  deprive  the  own- 
er of  tbe  value  of  the  same,  and  to  appropriate 
it  to  the  use  or  benefit  of  the  person  taking." 

From  what  we  have  said.  It  tollomi  that  tbe 
Jndgmmt  should  be  rererfled,  and  the  cause 
remanded;  and  It  la  m  wdered. 

On  Motion  for  Rehearing. 

HAWKINS,  J.  A  motion  for  rehearing 
has  been  Qled  on  behalf  of  the  state  by  the 
honorable  Brady  P.  Gentry,  county  attorney 
of  Smith  county.  In  connection  with  tbe 
motion  he  presents  an  able  and  ingenious  ar- 
gument, urging  that  we  were  In  error  in  hold- 
ing that  appellant  was  not  guilty  of  theft 
under  article  1329,  P.  C.  He  insists  that  ap- 
pellant lawfully  obtained  care,  control,  and 
management  of  tbe  baro,  but  that  he  did  not 
obtain  lawfully  the  actual  care,  control,  and 
management  of  the  severed  parts;  that  tbe 
legal  care,  control,  management,  and  pos- 
session of  the  property  ceased  by  his  wrong- 
ful act,  and  that  after  tbe  severance,  by 
reason  of  the  wrongful  act  In  accomplish- 
ing it,  the  legal  care,  control,  mnd  manage- 
ment reverted  to  Greenberg. 

We  cannot  agree  with  the  contention  urged, 
for  it  seems  to  us  to  confuse  the  Ideas  of 
legal' ovmersblp  and  possession.  Tbe  owners 
ship  of  tbe  property  never  passed  out  of 
Greenberg.  Under  the  lease  contract  with 
appellant  the  possession  of  the  property 
passed  to  him,  but  the  legal  title  to  tbe 
property,  that  Is,  the  real  ownership,  re- 
mained in  Greenberg.  The  title  to  tbe  severed 
parts  of  the  barn  was  in  him  as  completely 
after  the  severance  as  before.  But  the  gist 
of  the  contention  In  tbe  motion  is  that,  when 
appellant  by  an  act  unauthorized  by  his  lease 
contract,  severed  the  timber  from  the  bam, 
this  act  in  Itself  revived  the  possessltm  of 
Greenberg.  We  cannot  accede  to  this  prop- 
osltlon.   That  a  party  may  sever  from  the 


realty  and  thereby  reduce  it  to  personalty 
and  become  guilty  of  theft  is  not  an  open 
Question  In  this  state.  Ez  parte  Willke,  34 
Tex.  165;  Harberger  v.  State,  4  Tex.  App. 
26,  30  Am.  Rep.  157;  Alvia  v.  SUte,  42  Tex. 
Cr.  R.  424,  60  S.  W.  551;  Meerschat  t.  State, 
57  S.  W.  955 ;  Farrls  t.  State,  69  S.  W.  140. 

The  novelty  of  the  case  is  presented  In  the 
question  of  alleging  and  proving  i>ossrssion 
as  required  under  our  theft  statute.  Wheth- 
er possession  was  rightful  or  even  lawful 
does  not  always  control.  Xt  has  been  held 
that  where  property  is  stolen  from  one  who 
had  himself  acquired  It  by  theft,  ownership 
aod  possession  may  be  alleged  in  the  first 
thief.  Looney  v.  State,  80  Tex,  Cr.  R,  317, 
1S9  S.  W.  054.  The  question  here,  to  our 
minds,  is  not  the  question  of  legal  ownership, 
but  tbe  question  of  possession.  When  Green- 
berg put  appellant  In  possession  of  the  bam 
and  other  property  on  tbe  leased  {H-emtses  he 
parted  with  that  character  of  possession 
which  would  permit  an  all^^tlon  of  posaee- 
sion  In  him  on  a  chaise  of  theft  of  &uj  of 
the  prc^rty.  If  a  third  party  had  severed 
the  timbers  from  the  bam,  and  been  prose- 
cuted for  theft.  It  would  have  been  necessary 
to  allege  possession  In  the  appellant.  There 
la  no  question  In  our  minds  about  the  correct- 
ness of' this  proposition.  The  appellant,  being 
in  possession  of  tbe  bam  under  his  lease  con- 
tract, was  by  virtue  of  tbe  same  lease  con- 
tract in  possession  of  the  severed  parts  of  the 
bam.  although  his  act  in  committing  the 
severance  may  have  beoi  nnautliorlzed ;  and 
so  we  have  a  case  In  which  it  woold  be  neces- 
sary to  charge  him  with  theft  from  his  own 
possession,  and,  as  we  said  In  tbe  orl^nal 
opIni<Hi,  it  Is  not  that  character  of  case  oc»t- 
ing  within  the  rule  as  to  theft  of  <aie*s  own 
property. 

Tbe  motion  for  rehearing  calls  <rar  atten- 
tion to  the  fact  that  we  were  in  error  In  oar 
original  ofiinioii,  wherein  we  stated: 

"The  owner  bad  protected  himsaU  against  any 
depredations  by  taking  the  written  obUgatian  oi 
the  appellant  to  make  repairs.** 

An  examination  of  the  lease  contract  as  It 
appears  in  tbe  record  shows  that  we  were 
in  error  in  such  statement,  and  that  portion 
of  our  original  opinion  will  be  corrected. 
However,  this  inadvertent,  erroneous  state- 
ment does  not  change  the  legal  announce- 
ments in  the  opinion. 

We  are  very  clear  in  our  minds  that  the 
former  opinion  makes  the  proper  disposition 
of  this  case  In  holding  that  the  prosecution 
could  not  proceed  against  aK>eltant  under 
a  charge  of  theft  in  the  ordinary  form.  In 
the  motion  for  rehearing  tlte  county  attorney 
requests  that  In  the  event  we  afaould  adhoe 
to  our  former  holding,  we  announce  positively 
and  pointedly  whether  the  offense  would  be 
theft  by  conversion  or  no  offense  at  alL  Hav* 
ing  made,  as  we  believe,  the  proper  dlsposi- 
tlMi  of  the  case^  any  annonnonntet  alone  the 
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line  suKgeated  would  be  dirta,  and  It  has  al- 
ways been  tbe  policy  ot  tods  court  to  avoid 
that  whererer  possible  In  revtewing  a  case. 
Upon  inrestigatioa  of  the  motion  for  rebear- 
ing  tbe  writer  baM  beoome  very  much  Inter- 
ested In  the  qnestlni  iweeented.  While  the 
amount  Invtdved  in  tUa  prosecution  la  small, 
yet  a  positive  announcement  of  the  law  con- 
trolling would  be  <»e  ter-reaching  In  Its 
character.  We  r^cret  that  no  avtborlties 
have  beeu  dted  for  our  belp^  aiul  we  do  not 
feel,  under  the  drcumstancee,  that  we  ahoold 
make  a  more  dedstve  annomioemait  as  to  our 
Impressions  as  to  the  character  of  the  offense, 
if  any,  tbaa  Is  contained  In  our  original  opin- 
ion. Tbe  dose  of  our  term  Is  approaching, 
and  many  cases  are  pending  where  parties 
are  confined  In  jaUs  of  the  state.  Tbe  press 
of  business  in  an  endeavor  to  dispose  of  those 
cases  before  adjournment  has  precluded  us 
from  making  as  thorough  an  Investigation  as 
we  would  desire  to  make  Into  the  legal  prop- 
ortion involved. 
The  motion  for  rdiearbig  wlU  be  overruled. 


BYRD  V.  STATE.    (No.  6191.) 

(Coait  of  Oriminal  Appeals  of  Texas.  Mar  20, 
1921.) 

1.  Crimlsal  law  «s>5M(2)  —  Showlsg  of  dlll- 
genoe  held  MflMest  te  lestlfy  oMtlaaaiice 
far  abseace  of  wftaasaea. 

In  a  proaecntion  for  nnlawfally  aeUfaig  In- 

toxicatiiig  liqnor,  where  ■  continuBnefl  becsuse 
«f  the  absence  of  defendant's  wife,  was  asked. 
■  showing  that  tbe  wife  bad  been  dul;  sub- 
poenaed, but  was  not  able  to  appear  becanse  of 
illness,  as  certified  to  by  a  doctor,  AeZd  suffi- 
deat  as  to  diligence. 

2.  OrlMlMl  law  «9>5M<2)  ~  Shewlao  of  dHI- 
■•■so  held  letvflMsat  to  Jastify  esatlaaaaea 
for  abSHse  ef  wltaassaa. 

In  a  prosecution  for  unlawfully  seUing  in- 

tcoicating  liquor,  where  a  con^nance  was 
asked  for  the  absence  ef  a  witness,  diligence 
not  sufficiently  ivpsar  upon  a  mere  showing 
that  a  subpsna  had  been  asked  but  had  not 
beeu  served. 

3.  CHnlaal  ta«  «a»aft9(4)— EvMeace  of  absent 
whasssaa  bald  so  ■aterlal  as  te  nake  rafus* 
al  of  eeatlBHaaoe  error. 

In  a  prosecution  (or  unlawfully  selling  in- 
toxicating liquor,  evidence  of  absent  witnesses 
held  material,  so  that  it  was  error  to  refuse 
a  continuance  on  the  ground  of  the  absence 
of  each  witnesaei. 

4.  Crlalaat  law  ^»986(l)— Rule  as  te  eanula- 
tlve  taatlaeay  aet  otrletly  applied  te  ftrst 
aVpUoatloos  far  eoatlaaaaee. 

The  rule  aa  to  cnnulative  testimony  ia  not 
to  be  applied  atrictly  to  first  applicationa  for 

continuance. 


5.  CHmlaal  law  ^s^tp,  420(l)~EvldaRoe  beM 
laadmlssfUs^  at  hearsay. 

In  a  prosecution  for  unlawfully  selling  in- 
toxicating liquors,  eridenee  of  a  vitses*  that  he 
was  present  when  the  person  to  whom  tbe  liq- 
uor was  alleged  to  faave  been  sold  pointed  out 
defendant  aa  tbe  man  who  sold  him  Um  liquor 
JMil  objectionable,  aa  hearsay. 

6.  Crlsilaal  law  ^1056(1)— Fallare  to  ohar«e 
aa  te  acoompllces  held  sot  reversibis  error. 

In  a  prosecution  for  nnlan'fullr  selling  in- 
toxicating liqnor,  where  no  exception  was  tak" 
en  to  tbe  action  of  the  trial  court  in  failing  to 
charge  as  to  accomplices,  and  no  special  charge 
was  asked  presenting  such  lasne,  such  faUore 
was  not  reversible  error. 

Appeal  1^  District  Oourt,.Bed  Biver 
Ooonty ;  Ben  H,  Dmton,  Judge. 

Joba  Byrd  was  convicted  of  selling  intoxi- 
cating liquor,  iu  violatitHi  of  the  Dean  Law, 
and  he  appeals.  Beveraed. 

Prttitlce  Wilson,  ct  Glarks^le,  and  B.  B. 
Sturgeon,  of  I^s,  tor  appellant. 

R.  B.  Hamlltmi,  Asst  Atty.  Gen.,  tor  the 
Stata 


liATTIMOBB,  J.  Appellant  was  convicted 
In  the  district  court  of  Red  Ulver  county  of 
Belling  intoxicating  liquor,  in  violation  of 
what  is  known  as  the  Dean  Law  (Acts  Sec* 
ond  Called  Session.  Thirty-Sixth  Legislature, 
p.  228). 

[1,2]  Appellant  applied  for  a  continuance 
liecause  of  the  absence  of  his  wife  and  Mrs. 
Black.  Ai^llant's  wife  bad  been  duty  sub- 
pcenaed  but  was  not  able  to  appear  at  the 
trial  because  of  Illness,  as  certified  to  by  a 
doctor.  We  are  of  <n)inion  that  sufficient  dil- 
igence was  shown  as  to  this  witness.  A  sub- 
potna  had  beeu  asked  for  Mrs.  Black,  who 
lived  in  Titus  county,  and  it  did  not  appear 
that  said  process  had  ever  been  Issued  or 
served  upon  her,  except  by  the  statement  of 
appellant  to  that  effect  In  his  application  for 
a  continuance,  and  this  Is  not  sufficient  Tbe 
facts  must  be  shown.  Brandi's  Ann.  P.  O. 
S  315. 

The  alleged  purchaser  of  the  Intoxicating 
liquor  was  Royce  Wilson,  who  testified  that 
he  and  one  Ilargrove  drove  with  appellant 
in  a  car  15  miles  out  from  Clarksvllle  to  the 
home  of  appellant  on  the  morning  of  Thurs- 
day, September  16,  1920,  and  there  procured 
certain  wblsky,  a  part  of  which  was  given 
by  ai^ellant  to  Wilson  In  payment  for  his 
8en,'lces  and  the  use  of  bis  car  In  making 
said  trip.  This  witness  testified  that  they 
left  Clarksvllle  about  7  or  8  o'clodt  In  the 
morning,  and  returned  before  noon,  and  that 
witness  was  arretted  for  his  connection  with 
said  liquor  before  noon  also.  Wllaon  was 
corroborated  in  his  story  by  Hargrove. 
pellant  denied  having  gone  to  his  home  on 
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the  occasion  In  Question,  with  said  men,  and 
denied  knowing  Wilson  at  alL  He  further 
stated  that  on  the  mMning  of  Thursday, 
September  16,  1920,  he  left  his  home,  came 
15  miles  to  Glarksrille  in  a  buggy,  and  there 
got  with  two  men.  Smiley  and  White,  and 
with  them  went  back  In  a  car  to  his  home  to 
look  at  some  cattle,  reaching  his  place  about 
10  o'clock  and  remaining  around  the  prem- 
ises until  about  2  o'clo<*,  about  which  time 
he  left  and  went  back  to  ClarksvlUe  in  the 
'car  with  said  two  named  men,  and  that  he 
was  not  with  Wilson  or  Hargrore  at  all  dur- 
ing said  day,  or  at  any  other  time.  By  his 
wife  and  Mrs.  Black,  who  is  appellant's 
daughter,  he  expected  to  prove  that  he  spent 
the  night  of  September  IS,  1820.  at  his  said 
home,  and  on  the  morning  of  Tharsday,  Sep- 
tember 16tb,  he  went  in  a  buggy  at  about  T 
o'clock  to  ClarksrlUe,  and  some  3  hours  later 
returned  home  In  a  car  with  Smiley  and 
White,  and  remained  about  the  place  until 
in  the  neighborhood  of  2  o'clock;  that  no 
other  car  came  to  said  honse  on  said  day, 
and  that  Boyce  Wilson  was  not  there  and  did 
not  come  there  In  a  car  at  alL 

[1,4]  There  can  be  no  question  but  tbat 
this  testimony  was  material,  and  In  our  opin- 
ion the  continuance  should  have  been  grant* 
ed.  The  evidence  does  not  come  under  the 
head  of  cumulative  testimony,  nor  is  the  rule 
as  to  cumulative  testimony  to  be  applied 
strictly  to  first  applications  for  continuance. 
Back  Smiley,  one  of  the  witnesses  as  to  the 
matters  of  defense  above  set  out,  admitted 
on  cross-examination  that  be  was  under  in- 
dictment himself  for  Bellli:«  liquor,  which 
ftLCt  made  stronger  appdlant's  need  for  the 
testimony  of  the  two  women.  IMllgence  as 
to  the  matter  ot  Mrs.  Byrd's  testlmwiy  was 
shown,  as  above  stated;  and  while  It  does 
not  appear  as  to  Mrs.  Black,  stiU  it  la  shown 
from  the  record  that  she  was  sick  at  the 
time  of  trial,  and  that  diligence  would  not 
IiaTe  availed  to  procure  ber  testimony. 

It]  In  view  of  Uie  reversal  of  this  case 
made  necessary  by  the  refusal  of  said  con- 
tinuance, we  farther  observe  that  the  evi- 
dence of  the  witness  McKInney,  to  the  effect 
that  he  was  present  when  Boyce  Wilscm 
pointed  out  aiH>clIant  as  the  man  who  sold 
him  liquor,  would  be  objectionable  as  hear- 
say. 

[t]  No  exception  was  takm  to  the  action 
of  the  trial  court  In  falling  to  charge  tbat 
Wilson  was  an  accomplice,  and  no  special 
charge  was  asked  presoitlng  thla  Issue; 
beoce  the  action  of  tbe  trial  court  In  falling 
to  charge  on  such  testimony  would  not  be  re- 
versible error  (Branch's ^nn.  P.  C.  }  716), 
but  If  excepted  to,  or  Wkcb  charge  be  re- 
quested and  refused,  error  would  appear. 

For  the  error  in  refusing  the  continuance,  a 
reversal  is  nnde  necessary,  and  same  is  or* 
dered. 


PHILLIPS  V.  STATE.    (No.  6089.) 

(Conrt  of  Criminal  Appeals  of  Texas.  April 
6,  1921.  Behearing  Granted  May  4,  1921. 
SUte'B  Behearing  Denied  June  6,  1921.) 

1.  CrtmlRBl  law  «3>970(7),  1032(4)— Isfer- 
matloa  for  thsft  fUlIss  to  sae  werri  *Yraaii- 
leatiy"  sslijeet  to  aiotloa  !■  arreit  er  okjae- 
tlM  appeaL 

Oomplalnt  and  Information  charging  bbIs- 

demeanor  theft  without  alle^ng  that  tfa«  prop- 
erty charged  to  have  been  stolen  was  "foaod- 
ulentlj"  taken  was  defective  in  substance,  and 
Buch  defect  may  be  raised  by  motion  in  ar- 
rest of  Judgment  or  in  the  Court  of  Criminal 
Appeals  for  ths  first  time. 

On  tbe  State's  Motion  for  Behearing. 

2.  Larewiy  «3»2m-lnforinatioa  for  theft  heM 
not  to  have  nsed  words  eqslvalest  to  *^raBd- 

ulently." 

Information  for  misdemeanor  theft  aQeg- 
Ing  that  defendant  "did  unlawfully  take,  steid, 
and  carry  awsy,**  etc.,  did  not  use  language 
supplying  the  unisslon  of  the  word  **fEaiid- 
nlently.'* 

Appeal  tnm  WUllamsoa  Cotmtjr  Court; 
F.  D.  Love^  Judge. 

Tom  Phillips  was  convicted  of  misdemeanor 
theft,  and  he  appeals.  JucUiment  rerecsed. 
and  prosecution  ordered  dismissed. 

See,  also,  219  S.  W.  454. 

Melasky  &  Moody,  of  Taylor,  for  appellant 
Alrln  M.  Owsley,  Asst.  Attjr.  G«d^  for  tbe 
Bute. 

IiAlTIMORB,  J.  This  cmvlctSoii  was  for 
misdemeanor  lli^  and  appdlanfa  pmiiab- 
ment  was  fixed  at  ten  days  In  jail  and  a  fine 
of  $60. 

The  widow  Struball  owned  ^<AenB,  and 
oo  a  oortaln  night  six  ot  them  disappeared 
tnm  ber  ben  bouse,  aiwHie  tbe  number  a 
white  rooetor  with  certain  y^low  featbers 
on  his  back,  a  domlnecker  ben,  a  witfto  ben, 
and  a  blftck  anA  two  brown  bene.  Freeh 
ahoe  tracks  were  found  next  morning  In  tbe 
chic&en  yard  along  with  a  lot  of  fresh  featb- 
era.  Three  dhldran  beads  and  some  blood 
and  feathers  were  fonnd  In  a  nearby  vacant 
lot.  For  some  reascm  tbe  offleers  wbo  were 
notified  Ibe  morning  aftev  the  loss  ot  tbe 
chickens  went  to  the  restaurant  conducted 
by  appellant  about  9  or  10  o'clock  that  morn- 
ing and  there  found  on  bis  kitcben  table  six 
dressed  chickens.  Suspicion  as  to  idmtlty 
of  the  chickens  as  being  Mrs.  Struhall's,  and 
of  appellant  as  being  their  taker,  led  to  ques- 
tions as  to  where  and  bow  appellant  got 
said  chickens  so  found  In  hhi  possession.  He 
said  he  bought  then  from  two  little  boys. 
Pressed  for  their  names,  be  said  he  did  not 
know,  but  later  said  they  were  named  Willie 
and  Frankle,  but  be  did  not  know  their  sur^ 
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names.  He  described  the  cblckena  before 
they  were  dressed  as  betng  two  brown,  one 
domlnecker  and  Mune  black  hena,  be^de  a 
white  rooeter  with  a  yellow  saddle.  He  also 
said  he  had  not  paid  the  boys,  but  tber 
would  be  back  that  afternoon  anout  6  o'clock 
for  their  mont^.  The  officers  hid  across  tlw 
street  that  aftemocsi,  but  no  boys  came  to 
appellant's  place.  Abont  8  o'dock  they 
again  went  to  see  what  he  had  to  say,  and 
he  then  claimed  that,  though  the  boya  had 
not  come,  a  mon  named  Oeoiiee  had  been 
there  and  demanded  pay  for  the  fowls,  but 
that  he  had  not  paid  him.  TbB  next  morning 
the  lnsl8t«it  offlcera  again  interrlewed  ap* 
pellant,  and  be  said  George  Kell(«  had  been 
to  see  bim  again  the  night  before  and  want- 
ed him  to  pay  for  the  dilckens.  and  that 
E^log  Ured  on  the  Cablnesa  farm.  Tbia  oU 
fleers  went  ont  to  the  Cablness  iflaee,  but 
failed  to  find  Kellog,  and  they  se«Di  to  hare 
then  proceeded  against  appellant  The  ctty 
marshal  testified  that  he  knew  no  boys  in 
Granger,  a  town  of  about  1,000  peoide.  named 
Willie  or  Frankle,  and  also  when  they  got  to 
appellant's  place  the  chldiens  had  already 
been  picked  and  deaoed. 

Thla  is  the  second  appeaL  See  86  Tex.  Gk*. 
B.  624, 210  8.  W.  4S4.  The  caae  was  reversed 
at  a  fanner  time  because  of  the  erroneous  ad* 
mlssltm  of  a  statement  of  appellant  On  the 
Instant  trial  certain  exceptions  w«e  reserr- 
ed  to  the  court's  charge,  In  substance  that  a 
verdict  of  not  guilty  should  have  bem  In- 
structed; that  the  identity  of  the  chickens 
had  not  been  established ;  that  appellant's 
explanation  of  his  possession  was  reasonable, 
and  its  falsity  not  shown ;  that  the  material 
allefirations  of  the  Information  had  not  been 
proven.  None  of  these  appear  to  us  to  be  In 
tbe  nature  of  exceptions  to  tbe  court's  charge, 
nor  are  they  sufficient  to  bring  same  before 
us  for  rdview. 

Appellant  asked  a  peremptory  instruction 
in  his  favor,  and  also  another  special  charge, 
the  latter,  however,  appearing  to  be  covered 
by  the  main  charge  of  tbe  trial  court.  The 
evidence  as  to  the  identity  of  the  chickens 
Is  circumstantial,  but  we  are  not  prepared 
to  say  that  same  Is  so  wanting  In  weight 
and  sufficiency  as  to  make  the  verdict  of  the 
Jury  without  support  or  to  call  for  a  peremp- 
tory charge  in  favor  of  appellant  The  cor- 
respondence in  the  time  of  loss  by  Mrs.  Stru- 
hall  and  the  acquisition  by  appellant;  the 
same  number  of  chickens ;  the  same  general 
description  by  color  and  spx;  one  rooster 
and  five  hens;  the  expedition  with  wblcb 
the  fowls  were  pldced  and  cleaned,  all  six  of 
them  being  so  treated  in  the  early  morning 
of  one  day;  the  WilUe-Frankie  story;  the 
failure  to  find  George  Kellog;  the  entire 
failure  of  the  evidence  to  accoimt  in  any  sat- 
isfactory manner  for  sppellant's  possession 
of  the  six  chiacens  so  (dosely  IdentlQed  and 
CMiaected— all  se«n  to  us  to  point  with  sut- 
2BlS.W^2a 


flcient  clearness  to  appellant's  connection 
with  the  taking  of  said  chickens  as  to  have 
Justified  the  Jury  In  their  conclusion. 

Having  fonnd  no  error  In  the  record*  the 
Ju^cment  of  the  trial  court  will  be  aflrmed. 

On  Motion  for  Rehearing. 

[1]  By  some  means  we  overlooked  appel- 
lant's motion  in  arrest  of  Judigment,  which 
is  now  called  to  our  attention  on  this  rehear- 
ing. It  ai^ars  therefrom  that  appellant 
uiYcd,  In  arrest  of  Judgment,  tbe  losufficieaicy 
of  the  complaint  and  information  against  him 
herein.  In  that  same  failed  to  allege  that  the 
property  charged  to  have  been  stolen  was 
"fraudulently"  taken.  An  examination  of 
said  complaint  and  Information  makes  It  ev- 
ident  that  the  complaint  is  well  founded. 
This  is  a  matter  of  substance,  and  not  mere 
form,  and  may  be  raised  by  motion  In  arrest 
of  Jndgmeiit,  or  in  this  court  for  the  first 
time.  Baldwin  v.  State,  76  Tex.  Or.  R.  400, 
176  8.  W.  701 ;  Branch's  Ann.  P.  &  |  2425; 
Vernon's  P.  0.  p.  832. 

Because  of  the  ftillure  of  said  pleadii^(B 
to  contain  this  necpssary  allegation,  tbe  mo- 
tion for  rehearing  must  be  granted,  the  Judg- 
ment reversed,  and  tbe  prosecution  ordered 
dlsmlBsed. 

On  State's  Motion  fbr  Bebearlng. 

HAWKINS,  J.  At  a  fCnner  day  of  the 
term  this  case  was  affirmed,  then  later  re- 
versed and  ordered  dismissed  because  our 
attention,  on  appellant's  motion  for  rehear- 
ing, was  called  to  an  alleged  defect  In  the  in- 
formation. The  state  has  now  filed  a  motion 
for  rehearing  by  and  through  Hon.  H.  N. 
Graves,  who  was  county  attorney  of  William- 
son county  when  tiie  prosecution  In  this  case 
was  had.  The  Information  alleges  that  ap- 
pellant "did  unlawfully  take,  steal,  and  car- 
ry away,"  etc.,  omitting,  as  will  be  seen,  the 
word  "fraudulently,"  It  is  now  insisted  that 
tbe  allegations  In  tbe  Information  are  equiv- 
alent to  tbe  use  of  the  latter  word. 

[2]  It  has  been  so  long  held  by  this  court 
that  the  use  of  tbe  word  "fraudulently"  Is 
Indispensable  in  charging  theft  under  our 
statute  It  would  be  unwise  to  make  a  depar- 
ture even  If  tbe  state's  c<mtention  were  even 
more  meritorious  than  Ingenious.  But  we 
cannot  agree  with  the  proposition  that  the 
words  used  supply  the  word  "fraudulently." 
Prim  V.  State,  82  Tex.  158;  Conner  v.  State, 
6  Tex.  App.  455;  Touug  v.  State.  12  Tex. 
App.  614;  Muldrew  v.  State,  12  Tex.  App. 
617 ;  Sloan  v.  State,  18  Tex.  App.  225 ;  Ortls 
V.  State,  18  Tex.  App.  2^;  Ware  v.  State, 
10  Tex.  App.  13;  Obance  v.  State,  27  Tex. 
App.  441,  11  S.  "W.  457 ;  Doxey  v.  State  (Sup.) 
12  S.  W.  412 :  Watt  V.  State.  61  Tex.  Cr.  R. 
662,  136  S.  W.  56 ;  Baldwin  v.  State,  76  Tex. 
Cr.  R.  400.  175  S.  W.  701. 

The  motion  for  rehearing  la  overruled. 
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SOUTHERN  SURETY  CO.  v.  NALLE  &  CO. 

«t  al.   (No.  6223.) 

(Court  of  Civil  Appeals  of  Texas.  Anstia. 
May  16, 1921.) 

1.  Constitutional  law  «=»276— Statutory  provi- 
sion tiiat  change  In  plan  of  construction  sluUI 
not  affect  llabliity  on  eontnctor's  bond  lield 
nnconstltutlonal. 

Rev.  St.  art.  5623a,  as  added  by  Laws  1015, 
c.  143,  g  2  (Vernon's  Ann.  Civ.  St.  Supp.  1918, 
art.  5623a),  in  so  far  as  it  provides  that  no 
chanBe  or  alteration  In  the  plans,  building  eon- 
atruction,  or  method  of  paypient  shall  affect 
the  liability  under  a  contractor's  bond,  is  un- 
constitutiooaL 

2.  Principal  and  surety  <@=>I00(4)— Test  stated 
as  to  whetlier  modifications  affect  liability  un- 
der contractor's  bond  reserving  right  to  mod- 
ify. 

In  determining  whether  changes  In  the  plans 
or  coDStraction  affect  the  liability  under  a  con- 
tractor's bond  which  referred  to  aud  made  a 
part  of  its  plans  and  apecificatioos  reserving  to 
the  owners  the  right  to  alter  or  modify  the 
plans  and  speciOcations,  the  test  is  whether  the 
changes  "alter  or  modify  the  plans  and  sped- 
flcations"  of  the  building  contracted  to  be  erect- 
ed, or  do  they  amount  to  a  contract  for  a  differ- 
ent building? 

3.  PrInclpiU  and  surety  0s>IOO(4)  —  Change 
from  three-story  to  four-story  building  may 
release  surety  under  contractor's  bond  reserv- 
ing right  to  "alter  or  modify  plans  and  speci- 
fications." 

In  an  action  on  a  contractor's  bond  reserv- 
ing the  right  to  "alter  or  modify  the  plans  and 
spedflcationB,"  where  it  appeared  that  the  orig- 
inal contract  provided  for  a  three-story  hotel, 
but  the  plans  were  subsequently  chained  eo 
as  to  provide  for  a  four-story  building,  held, 
that  such  change  constituted  such  a  departure 
from  the  plans  and  specifications  as  to  call  for 
a  different  building,  ^nd  therefore  released  the 
surety,  in  the  absence  of  ratificaUon. 

4.  Principal  and  surety  (S=»I28(I)— Change  In 
plans  ratified  by  surety  wilt  not  release  him. 

Where  the  surety  under  a  contractor's  bond 
consents  to,  or  ratifies,  a  change  in  plans,  its 
receipt  of  additional  pay  by  reason  of  such 
change  i»  proof  of  such  ratification  or  of  having 
consented  to  the  change  In  advance. 

B.  Prinolpal  ud  surety  ^aiei^Evldenot  •■§- 
tainlng  finding  that  surety  had  reoelved  ad- 
ditional oonpensatlon  •n  Moonnt  of  altera- 
tions In  plans. 

In  an  action  on  a  contractor's  bond,  where- 
in it  appeared  that  the  plans,  originally  pro- 
viding for  a  three-story  hotel  building,  were 
modified  so  as  to  provide  for  a  four-story  build- 
ing, evidence  held  to  sustain  a  finding  that  the 
surety  bad  received  additional  pay  on  account 
of  Budi  alterations  whidi  amounted  to  a  rati- 
fication thereof. 


6.  Evidence  «=»242 (2)— Statement  of  agent  of 
limited  authority  not  part  of  n«  gesta  Is 

hearsay. 

The  statement  of  an  agent  of  limited  au- 
thority not  a  part  of  the  ree  gestffi  Is  hearaiy 
and,  if  objected  to,  should  not  be  admitted. 

7.  Trial  «s>l05(2)  —  Hearsay  testimony  sot 
objected  to  Is  evidence. 

Hearsay  testimony,  it  not  objected  to.  Is 
evidence  to  be  considered  by  the  court  or  iury 
for  what  they  may  deem  it  to  be  worth. 

8.  Trial  (^105(2)  —  Failure  to  object  to 
evidence  of  inferior  grade  a  waiver  of  best 
evidence. 

A  party  may  waive  production  of  the  best 
evidence  by  failing  to  object  to  that  of  an  in- 
ferior grade. 

9.  Evidence  «=>244(8)  —  Testimony  by  surety 
oompany's  agent  held  oompetent  as  admission 
as  against  objeotlon  that  It  was  hearsay. 

In  an  action  on  a  contractor's  bond,  where 
the  defuse  of  alterations  in  the  plans  was  inter- 
posed, evidence  by  the  architect  that  the  general 
agent  of  defendant  surety  compaby  told  them 
defendant  had  received  additional  pay  because  of 
the  alterations  In  the  plans  JMd  admissible, 
since  defendant  was  a  corporation  and  eoold 
only  speak  through  its  ageitta. 

Brady,  JT.,  dissenting. 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  Qeo.  Oalhonn,  Judge. 

Actlw  hj  Nalle  &  Oo.  and  otbwa  w^lnst 
the  Sontbem  Surety  Company.  Judgmut 
for  plalntUte,  and  defendant  sroeala.  At- 

firmed. 

Barrett,  Eskrldge  &  Barrett,  of  San  An- 
tonio, and  Hart  &  Patterson,  of  Austin,  ft>r 
appellant 

Brooks,  Hart  &  Woodwara,  W.  A.  Barlow, 
Samuel  B.  Dickens,  and  Fiset  A  Shelley,  all 
of  Austin,  Mantor  &  Brlgge,  Critz,  Lawhon 
&  McNalr,  and  S.  I.  Relnhardt,  all  of  Taylor. 
HoUoway  &  HoUoway,  of  Dallas,  and  W.  D. 
Caldwell,  of  Fort  Worth,  for  appellees. 

On  Motion  for  Rehearing.' 

JESIKINS,  J.  Aa  the  Supreme  Court, 
since  our  original  opinion  herein  was  written, 
has  held  that  Bev.  St  art  5623a,  as  added 
by  Laws  191S,  c.  143,  S  2  (Vernon's  Azut  OLr. 
St.  Supp.  1918,  art  5623f0,  is  unconstitn- 
ti<Hial,  we  withdraw  that  opinion,  and  sub- 
stitute the  oplnicm  her^  for  same,  and  also 
for  oiu:  opinion  on  rehearta^,  wbldi  will  be 
incorporated  herein. 

Findings  of  Fact 

On  March  2S,  1917,  Howard  Bland,  T.  W. 
Marse,  and  A.  J.  Zllker.  hereinafter  called 
the  "owners,"  entered  Into  a  contract  with 
John  W.  Hood,  John  W.  Hood,  Jr.,  F.  J. 
Strassel,  and  F.  Qreenwell.  composing  the 
Capital  City  Bnllding  Otuapany.  hereinafter 
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referred  to  as  the  contractors,  for  the  erec- 
tion of  a  tliree-story  fireproof  hotel  build- 
ing, GO  certain  lots  In  the  town  of  Taylor, 
Williamson  county,  In  accordance  with  plans 
and  specUcatlons  drawn  by  Henry  T.  Phelps, 
architect  for  the  sum  of  $47,825.  The  con- 
tractOFB  were  to  provide  and  pay  for  all 
material  and  work  done,  and  couiple.te  the 
bonding  in  129  days.  Payments  to  the 
amount  of  85  per  cent  of  the  work  done  and 
material  placed  on  tbB  ground  were  to  be 
made  on  the  1st  and  ISth  days  of  each  montb, 
as  the  work  progressed. 

Of  eTen  date  with  the  omtractor.  the  con* 
tractors  executed  to  the  owners  a  bwd,  in 
the  sum  (tf  ^fiiSSO,  with  the  Southern 
Surety  Company,  hereinafter  ref»i^  to  as 
the  **8ure^  company,"  as  surety,  conditioned 
tor  tbe  folChful  performance  of  the  cm- 
,  tract,  and  specially  that  those  who  furnish 
material  for  or  performed  labw  thereon 
should  be  paid  for  same,  and  might  bring 
suit  thereon  as  though  specially  mentioned 
therein.  V.  i/L  Coleman,,  of  San  Antonio, 
was  the  general  agent  of  the  surety  compa- 
ny. The  contractors  entered  at  once  upon 
the  performance       their  contract 

On  May  10^  1917,  the  owners  formed  a 
corporation,  under  the  name  of ,  the  BUtzIl- 
mar  Hotel  Companr,  hereinafter  called  tbe 
"hotel  company,"  and  subscribed  for  all  of 
the  stock  of  said  hotel  company,  and  there- 
after remained  the  sole  owners  of  such  stock. 

On  tbe  10th  day  of  May.  1917.  the  owners 
conveyed  the  lots  upon  whfaih  tbe  hotel  was 
to  be  tmilt,  and  the  contract  for  building 
the  same,  to  the  hotel  company.  On  August 
3,  1917.  the  botel  company  Mtered  Into  a 
contract  with  the  contractors  wherein  It  was 
agreed  ttiat  they  should  build  a  fourth  story 
to  the  hotel,  and  receive  for  tbe  walls  there- 
of $8,211^15,  with  the  option  of  the  hotel 
KHDpany  to  have  the  same  finished  in  ac- 
cordance with  tbe  Qtedflcatlons  for  tbe  third 
story;  for  which,  If  so  finished,  the  con- 
tractors woe  to  be  paid  the  further  sum  of 
16,740.45.  This  contract  declared  that  it 
vas  a  part  of  the  or^nal  contract,  and  the 
work  was  to  be  done  as  therelo  provided,  and 
the  time  for  the  completion  of  the  building 
Taa  ext^ded  45  days. 

The  surety  company  bad  ,  no  knowledge  of 
the  execution  of  the  contract  for  the  fourth 
story  at  the  time  of  Its  execution.  It  did, 
however,  learn  that  a  fourth  story  was  being 
added,  and  received  additional  pay,  by  rea- 
Mn  of  the  Increased  cost  of  the  fourth  story. 

On  or  about  the  day  of  ,  1917, 

the  contractors  assigned  to  the  surety  compa- 
ny all  funds  and  estimates  due  or  to  become 
due  for  work  done  or  material  furnished,  or 
to  be  furnished  or  done  in  the  performance  of 
tbelr  contract;  and  on  April  20,  1917,  the 
contractors  and  the  surety  company  notified 
ttie  owners  of  sn(di  assignment,  and  that 
thereafter  all  money  due  on  said  contract 


should  be  i>ald  to  the  surety  company,  which 
was  done,  Including  work  and  material  for 
the  fourth  story. 

The  contractors  abandoned  work  on  the 
hotel,  and  the  same  was  finished  by  the 
hotel  company  at  a  loss  of  $1,343.69. 

Tlie  following  i>arties  Intervened  In  this 
cause,  and  there  was  due  them  by  the  con- 
tractors, at  the  time  of  the  trial  hereof,  the 
amounts  set  opposite  their  respective  names, 
to  wit:  The  Blazilmar  Hotel  Company, 
f  1,343.69;  NaUe  &  Co„  $6407.25;  James  A. 
Thompson,  $2,954.62;  T.  B.  Seward,  $239.13; 
Falrchlld  Lumber  Company,  $464.31 ;  Prewltt 
Hardware  Company,  $345.60;  Elgin  Standard 
Brick  Oompanj-.  $518;  J.  Desco  &  Son, 
$1,^.86;  Tortwtt  ft  Oermwid  Company, 
$410.06;  0.  M.  Gossett.  $464.33;  E.  J.  Peter- 
son. $48JL0;  Federal  Glass  &  Paint  Company, 
i^28.15;  Hoshn  Manufacturing  Company, 
$350;  Southern  Ardiltectnral  Cement  Stone 
Company,  $165;  Austin  Builders  Supply 
Company,  $160.86.  For  which  sums  the  court 
rendered  Judgment  against  the  contractors, 
in  favor  of  said  reqiective  parties.  Judg- 
ment was  also  rendered  in  favor  of  said 
parties  for  said  respective  amounts  against 
the  surety  company. 

Tbe  case  vaB  tried  before  the  court  with- 
out a  Jury.  The  conrt  filed  findings  of  fact 
and  coucluslotts  of  law- 
Opinion. 

[1]  On  authority  of  Williams  v.  Baldwin, 
228  S.  W.  657,  not  yet  officially  published, 
We  sustain  appellant's  assignments  to  the 
effect  that  the  following  portion  of  the  Act 
of  Marda  31,  1915^  arL  S62Sa,  is  unconstttD- 
tlonal,  to  wit: 

*Vo  change  or  alteration  in  the  plana,  bnild- 
ing,  construction  or  method  of  payment  shall  in 
any  way  avoid  or  affect  the  liability  on  said 
bond,  and  tlie  sureties  on  said  bond  shall  be 
limited  to  such  defenses  only  as  the  principal  m 
said  bond  could  make."  R.  S.  art.  5623a. 

The  plans  and  spedflcatlons,  which  are  re- 
ferred to  in  the  ccnitract  and  made  a  part 
thereof,  contain  the  following  jdause: 

>  "The  owners  reserve  tbe  rights  by  conferring 
with  tbe  saperintendisg  architect,  to  alter  or 
modify  tbe  plana  and  this  specification  in  any 
particular,  and  the  architect  shall  be  at  liberty 
to  make  any  deviation  in  the  construction,  de- 
tail or  ezecutioD  without  In  either  ease  invali- 
dating or  rendering  void  the  contract,  and  in 
case  any  such  alteration  shall  increase  or  di- 
minish the  cost  of  doing  the  work,  the  amount 
to  be  allowed  to  the  contractor  or  owner  shall 
be  sneh  as  may  be  equitable  and  Just,  and  be 
defestioined  br  the  architect." 

[2]  It  has  long  been  customary  to  insch 
similar  provisions  in  builder's  contracta 
This,  in  part  at  least,  has  been  occasioned  by 
the  rule  of  strictlsslml  Juris,  adopted  by 
courts  In  reference  to  sureties,  whereby  the 
surety  was  released  if  "any"  diange  was 
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made  In  the  contract,  tbougb  tbe  same  mas 
have  been  immaterial  and  In  nowise  to  bis 
detriment.  B7  a  provision  In  the  contract 
similar  to  that  above  set  out,  the  surety 
agrees  In  advance  that  "some"  changes  may 
be  made  In  the  contract.  What  changes? 
Not  necessarily  Immaterial  ones.  They  migiit 
be  very  material  without  avcrfdlng  tbe  con- 
tract,  as  for  Instance  In  the  cost  of  con- 
struction. Stocking  V.  Fonts  (Wash.)  169 
Pac.  585.  in  which  tbe  Increase  in  the  cost 
was  20  per  cent.,  though,  as  said  in  Doyle  t. 
Faust,  187  Mich.  108. 153  N.  W.  725,  "there  Is 
a  *  *  *  limit  b^ond  which.  If  altera- 
tions are  made,  the  surety  will  be  released." 
Tbe  question  tn  all  such  cases  Is:  What  al- 
terations were  In  contemplation  of  the  par- 
ties, as  evidenced  by  tbe  language  used  In 
the  contract,  read  In  tbe  light  of  what  chang- 
es are  frequently  found  to  be  desirable  dur^ 
ing  tbe  construction  of  buildings? 

We  think  the  test  Is:  Do  the  changes  "al- 
ter or  modify  the  plans  and  specifications" 
of  the  building  contracted  to  be  erected,  or 
do  they  amount  to  a  contract  for  a  different 
building?  As  has  been  said:  Do  the  (Ganges 
destroy  the  identity  of  the  building? 

It  was  held  In  the  following  cases,  in 
which  the  contracts  provide  for  changes  sub- 
stantially as  In  the  instant  case,  that  the 
^nges  did  not  amount  to  a  new  contract, 
nor  release  the  surety:  Dors^  v.  McGee, 
30  Keb.  657,  46  N.  W.  1018  (the  change  was 
an  addition  of  a  stairway,  a  change  In  the 
character  of  the  hardware,  and  the  location 
of  the  cistern);  Stocking  v.  Fonts,  supra  (tbe 
change  was  in  the  interior  finish);  Mllavetz 
Y,  Oberg,  138  Minn.  216,  164  N.  W.  912  (the 
contract  required  the  changes  to  be  ordered 
in  writing;  they  were  ordered  orally) ;  Doyle 
T.  Faust,  supra  (the  change  was  In  the  par- 
tition walls,  windows,  and  chlnmey).  In 
Stocking  V.  Fonts,  supra,  the  court  said: 

"There  «Bt  no  change  la  the  ootward  appear- 
ance and  design  of  tbe  building,  its  sfse,  main 
vails,  fouodatioiis  or  floors." 

In  Doyle  v.  SUust,  supra.  It  Is  said: 
"There  was  no  change  In  the  character  or 
exterior  dimensions  ot  the  building." 

In  the  following  cases  it  was  held  that  tbe 
changes  released  the  surety:  Bouse  v.  Sure- 
ty Co.,  21  Tel.  Civ.  App.  590,  54  S.  W.  303 
(the  change  was  from  a  three  to  a  four  story 
building) ;  Miller  v.  Ice  Co.,  66  Ark.  287,  50 
S.  W.  508,  (the  change  was  from  a  one-story 
to  a  two-story  building) ;  Rhodes  v.  Clute, 
17  Utah,  137,  53  Pac.  990  (the  change  was 
from  a  frame  to  a  brick  building,  nearly 
doubling  tbe  cost);  Sweatt  v.  Bonne,  60 
Wash.  18.  110  Pac.  617  (a  two-story  building 
and  a  cellar  were  added) ;  Contracting  Co.  v. 
Hudson  River  Co.,  192  N.  T.  209,  84  N.  B.  965 
(tlie  change  was  from  a  masonry  to  an  earth 
dam  with  a  masonry  core). 

I  a  House  T.  Surety  Co*  supra,  the  court: 
said: 


"nifl  Identity  of  (he  bnllding  was  destn^cd.* 

In  Bhodea  t.  Clute,  supra,  the  court  said: 

The7  (the  changes)  were  so  rariant.  "botb 
in  price  and  construction,  as  to  amount  to  ai 
abandonment  <A  the  contract,  and  tbe  creatkni 
of  a  new  one.** 

[I]  Many  oilier  eases  In  point  mljcht  be^ 
dted,  but  these  are  student  to  show  the  eor- 
ractnesB  of  the  test  hereinbefore  stated.  Ap- 
plying this  test  to  the  Instant  case,  we  do 
not  think  that  a  four-story  building  la  a 
three-story  building,  with  alteratloiui  and 
modifications  In  Its  plans  and  spedflcattons. 
but  that  It  Is  sntib  a  d^iartnre  tram  the 
plans  and  spedflcations  as  to  conatituta  it  i 
different  building. 

We  are  cooflrmed  In  dils  view  by  the  fsct 
that  under  the  provision  for  dtianges,  as  here- 
in set  out,  the  owner  could  make  the  same 
without  the  consent  of  the  contractor.  Does 
this  mean  that  ttie  owner  could  eomvA  (he 
contractor  to  erect  one  or  more  additional 
stories,  without  the  contractor  having  an? 
voice  as  to  the  price  to  be  'paii  for  same! 
We  think  not.  And  if  not,  there  was  a  limi- 
tation contemplated  as  to  what  changes  oould 
be  made.  This  limitation  we  think  was 
changes  In  the  bultdli^  described  in  the 
plans  and  specifications,  and  not  a  dbange  to 
different  building. 

[4]  However,  If  the  appellant  consmted  to 
or  ratified  such  change,  it  Is  not  released. 
If  it  received  additional  pay  by  reason  tit 
such  change,  this  is  proof,  tither  that  it  con- 
sented to  sadt  dUmge  in  adTsnoe^  or  ratified 
the  same. 

[S]  The  court  found  spedflcally  that  appe- 
lant received  pay,  by  reason  of  the  increased 
cost  incurred  In  the  erection  of  the  fonrth 
story.  This  finding  is  binding  on  us,  unless 
It  is  unsupported  by  the  testimony.  In  sup- 
port of  this  finding,  the  following  facts  ap- 
pear of  record: 

F.  M,  Coleman  was  ttie  general  manager 
In  Texas  for  appellant,  and  as  sudi  signed 
tbe  bond  herein  sued  on.  He  lived  in  tbe 
same  dty  (San  Antonio)  with  Hood,  the  con- 
tractor In  charge  of  the  work.  He  testified 
that  their  relations  were  close  and  confidm- 
tial.  He  was  Informed  by  Hood  of  the  cto- 
tcmplated  change  in  the  contract  before  tbe 
same  was  made.  He  knew  of  It  after  It 
was  made,  and  never  at  any  time  objected 
thereto.  Under  the  assignment  of  the  con- 
tract to  appellant,  Coleman  had  the  right  to 
receive  and  disburse  the  payments  made  by 
the  owners  after  the  change  in  the  contract 
If  he  had  agreed  to  such  change;  otherwise 
he  bad  no  such  right  He  did  receive  and 
disburse  such  payments,  on  the  estimates  ot 
the  architect,  which  showed  upon  their  taot 

!  that  they  were  for  a  four-story  building. 

I  Tbe  architect,  Phelps,  testified  positively 
that  Coleman  told  him  that  appellant  r^ 

I  celved  additional  pay  by  reasom  of  Uie  addl- 
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tt<m  of  the  fourth  story.  This,  according  to 
Pbelps,  was  not  a  cnsuol  remark  which  might 
not  have  been  anderstood  or  correctly  remem- 
bered hy  the  witness,  but  was  stated  In  a 
ccmversatloQ  when  the  building  was  In  course 
of  construction,  and  when  Coleman  was  dis- 
cussing the  change  from  a  three  to  a  four 
story  building,  and  the  custom  of  bonding 
companies  in  such  cases.  Coleman  was 
equally  positive  in  his  denial  of  having  made 
such  statenient,  and  denied,  ns  did  also  Hood, 
thnt  such  additional  payment  had  been  made. 
This  raised  an  issue  of  fact  to  be  decided  by 
the  court  The  court  decided  it  In  favor  of 
appellee. 

Appellant  contends  that  the  statement  of 
Coleman,  that  he  received  pay  by  reason  of 
the  addition  of  the  fourth  story,  cannot  be 
rouRldered  as  legal  evidence,  for  the  reason 
that  it  was  hearsay. 

[B-l]  It  is  true  that  the  statement  of  an 
agent  of  limited  authority,  not  a  part  of  the 
res  gestffi,  is  hearsay,  and  if  objected  to 
should  not  t>e  admitted.  It  Is  also  true  that 
hearsay  testimony,  if  not  objected  to.  Is  evi- 
dence to  be  considered  by  the  court  or  Jury 
for  what  they  may  deem  the  same  to  be 
worth.  In  this,  as  In  all  other  cases,  the 
jury,  or  the  court  sitting  as  a  Jury,  are  the 
exclusive  Judges  of  the  weight  to  be  given  to 
the  evidence.  Hearsay  and  secondary  evi- 
dence are  excluded,  when  seasonably  object- 
ed to,  not  because  they  do  not  tmA  to  prove 
the  fact  to  vrhltih  they  relate,  but  because 
they  presuppose  the  existence  of  better  evi- 
dence. A  party  may,  howevw,  waive  the  pro- 
duction of  tlie  best  evidence,  by  falling  to 
object  to  that  of  an  Inferior  grade.  Schlem- 
mer  v.  By.  Co.,  20B  U.  S.  »,  27  Sup.  Ct.  407, 
SI  L.  Ed.  683;  Damon  v.  Carrol.  168  Mass. 
404,  40  N.  B.  185 ;  Yeager  v.  Wright,  112  Ind. 
230,  13  N.  B.  709,  710 ;  State  v.  Onumey.  30 
Wash.  SM,  71  Pac.  SO-68;  Blebl  v.  Evans- 
vtUe  Foundry  Asfl'n,  104  Ind.  70,  8  N.  B.  68B ; 
Stem  T.  Freeman,  4  Mete.  (Ky.)  31S;  tang- 
WOTthy  T.  Coleman,  18  Nev.  440,  6  Pac.  67. 

Tba  same  Is  true  as  to  the  testimony  of  a 
Witness  dlsquallfled  by  reason  of  interest. 
Hedy  v.  Barnes.  4  Denlo  (N.  Y.)  73,  74 ; 
Donelson  v.  Taylor,  8  Pick.  (Mass.)  801. 

In  the  Instant  case,  no  objecUon  was  made 
to  the  testimony  of  the  witness  Phelps. 

In  Henry  v.  Phillips.  lOfi  Tex.  466,  161  S. 
W.  &83,  acts  and  declarations  of  Mr.  PaUllo, 
deceased,  were  proven  without  objection, 
which  tended  to  show  that  In  executing  and 
delivering  a  deed  to  the  land  In  craitroversy 
he  did  not  intend  thereby  to  convey  title  to 
th«  grantees.  The  conrt  said: 

"For  tbiB  porpoae  It  was  not  admtoatble,  b«- 
iat  hearsay  evidence  and  in  disparagement  of 
tht  (ranter's  deed  duly  execated." 

The  fact  that  such  testimony  was  hearsay 


same  result  would  have  followed  had  PatHIo 
been  present  and  testified,  without  objection, 
that  he  did  not  Intend  to  convey  title  to  the 
grantees.  Public  policy  will  not  permit  a 
grantor  to  say  that  he  had  a  secret  mental 
reservation  contrary  to  the  express  terms  of 
his  deed,  and  should  he  so  testify,  without 
objection,  such  testimony  would  be  no  basis 
for  a  verdict  or  Judgment.  This  case  Is  not 
authority  against  the  proposition  that  hear- 
say Is  competent  evidence,  If  not  objected  to, 
as  is  held  by  the  authorities  above  cited. 

tl]  We  are  also  of  the  opinion  that  the  tes-- 
tlmony  of  Phelps  would  have  been  admis- 
sible even  had  It  been  objected  to,  for  the 
reason  that  appellant  Is  a  corporation,  and 
can  speak  only  through  Its  agents.  Coleman 
was  Its  general  agent  In  Texas.  The  state- 
ment about  which  Phelps  testifled  was  made 
while  the  business  of  which  he  had  control 
for  aK>ellant,  namely,  the  erection  of  the 
building,  was  being  transacted.  We  think, 
under  the  drcumstances,  he  was  the  alter 
ego  of  appellant,  and  that  his  admission  was 
its  admission. 

For  the  reason  that  appellant  consented  to 
or  ratified  the  change  from  a  three-story  to 
a  four-story  building,  by  rec^vlng  pay  for 
the  Increased  risk,  the  Judgment  of  the  trial 
court  is  affirmed. 

Motion  overruled. 

KEY,  O.  J.  I  concur  in  the  conclusions  an- 
nounced by  Mr.  Justice  JBNKIN8  In  the  fore- 
going c^nion,  but  as  I  did  not  concur  In  the 
former  hcddlng  of  this  court  that  article 
S628a  of  the  Revised  Statutes  is  constitatlon- 
al,  and  wrote  a  dissenting  <q;ilnion  upon  that 
sabject.  Chat  opinion  la  not  withdravn. 

KEY,  0.  J.  When  tills  cue  was  originally 
decided  Iv  this  coort»  the  writer  bad  It  noted 
that  be  dteaeatad  firom  so  mudi  of  tbB  ma- 
jority oi^Ion  as  held  that  the  provision  of 
the  statote.  copied  in  the  majority  opinion 
and  regulating  the  liability  of  sureties  upon 
a  oontraGtor*B  bond.  Is  constltuUonaL  lie 
ccmcurs  with  Mr.  Justice  JSNKINS  in  hold- 
ing that  the  motion  for  a  rehearing  should  be 
granted,  and  the  judgment  of  the  court  be- 
low affirmed,  for  the  reasons  stated  In  his 
opinion  this  day  filed.  This  renders  It  unnec- 
essary to  pass  upon  the  constitutionality  of 
the  statute  referred  to  in  the  original  opin- 
l<m;  but.  Inasmuch  as  Mr.  Justice  JENKINS 
in  his  opinion  on  motion  for  rehearing  reiter- 
ates the  holding  that  the  statute  la  constitu- 
tional, I  deem  It  proper  to  briefly  state  some 
of  my  reasons  for  dissenting  from  that  view. 

It  is  well  settled  by  tbe  authorities  that  in 
a  controversy  between  citizens  of  the  same 
state,  if  a  statute  Is  unconstitutional.  It  can- 
not, without  the  consent  of  the  parties,  be 


added  nothing  to  the  fact  stated  by  the  court ,  read  Into  the  contract,  nor  given  any  effect 
tluU  "socb  Incompetent  testimony  can  never  |  whatever  in  determining  the  rights  of  tbe 
form  the  baala  of  a  finding  of  facts."  The  '  parties;  and  therefbre,  if  this  statute  la  Tio- 
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lative  of  our  federal  or  state  Oonstltatlon, 
then  it  is  not  to  be  read  into  nor  treated  as 
a  part  of  the  contract  whl(^  the  mrety  com- 
pany entered  Into  when  It  became  snret;  for 
the  contractors. 

With  this  preliminary  statement,  I  will 
proceed  to  briefly  state  my  vlewB  concerning 
the  ctmstitutlonallty  of  that  statute. 

It  is  conceded  in  the  majority  opinion  that 
if,  by  enacting  the  statute  under  consldera- 
tl<m,  the  L^Islature  meant  that  a  surety 
would  be  boond  on  hia  bond,  though  the  own- 
er and  tlie  contractor  should  so  change  the 
contract  as  to  destroy  the  identity  of  the 
building  and  make  It  essentially  a  different 
one  from  that  cont«nplated  by  the  contract, 
for  the  performance  ol  which  the  surety 
Inund  himeelf,  the  act  would  be  unconstltu- 
tl<mal  as  an  undue  restriction  on  the  freedom 
of  contract  In  that  pronouncement  I  fully 
concur,  and  as  we  do  not  differ  upmi  that 
subject  no  authorities  will  be  dted  in  support 
of  that  proposlHon. 

The  majority  opinion  holds  that  such  is 
not  a  proper  construction  of  tiM  statute,  but 
that  it  was  Intoided  to  apply  to  only  such 
changes  as  are  frequently  fonnd  d^raUe 
during  the  constmction  of  a  buUdlng,  and 
which  do  not  change  Its  essential  character, 
nor  make  the  contract  as  changed  a  radical- 
ly different  contract  from  the  one  on  which 
the  bondsmen  became  surety. 

The  language  of  the  statute  la  as  broad 
and  cOTEiprehenslTe  in  reference  to  the  liabil- 
ity of  sureties  as  it  was  possible  to  make  it. 
It  not  only  declares  Oiat  no  change  or  altera- 
tion in  the  plans,  budding,  construction,  or 
method  of  payment  sftiall  tn  any  way  avoid 
or  affect  the  liability  cm  the  bond,  but  it 
adds,  the  sureties  on  said  bond  shall  be 
limited  to  sudi  defeoiaes  tmly  as  the  iwtncl- 
pals  on  said  bond  could  makft**  In  other 
words,  If  the  Legislature  had  Om  power  ao  to 
do,  they  have  rendered  It  Impossible  lot  any 
one  signing  such  bond  to  limit  his  liability, 
to  that  of  surety,  and  have,  in  effect  declared 
Qiat  he  i^all  be  a  prlndpaL  The  language 
"no  change  or  alteration'  in  the  plans"  cer- 
tainly Includes  the  addition  of  another  story 
to  the  building,  which  Is  the  change  that  was 
made  In  this  case;  and  It  seems  to  me  that 
it  Is  almost  equivalent  to  Judicial  legislation 
for  the  courts  to  say  that  such  broad  and 
comprehensive  language  in  the  statute  should 
be  given  a  restricted  meaning,  and  held  not 
to  apply  to  the  change  that  was  made  In  this 
case. 

In  holding  that  the  particular  provision  of 
the  statute  r^rulatlng  the  liability  of  sureties 
Is  unconstitutional,  I  do  not  intend  to  declare 
the  entire  act  void.  That  portion  of  the  stat- 
ute can  be  eliminated,  and  a  valid  law  re- 
main, r^ulatlng  the  rights  of  owners,  ex- 
tractors; materialmen,  and  laborers. 


BRADT,  J.  (dissenting).  The  Instances 
have  been  rare  In  which  I  have  felt  compi- 
led to  disagree  with  my  Associates,  but  In 
this  case  I  consider  It  my  Imperative  duty  to 
do  so.  Ordinarily,  I  should  be  content  to 
merely  register  my  formal  dissent,  but  the 
decision  Impresses  me  as  being  so  destructive 
of  the  fundamental  law  of  agency,  and  such 
an  undue  regard  for  the  fludings  of  a  trial 
court,  as  to  justify  me  In  writing  at  lengUi 
my  views. 

In  the  original  opinion,  while  differing  up- 
on the  questkm  ci  the  ccmstltutlonallty  of  the 
statute,  this  court  unanimously  held  that 
there  had  be«i  sndi  a  change  in  the  contract 
to  which  appellant  bound  itself  as  surety  as 
released  It  from  UabUlty.  It  was  further 
held  that  the  facta  In  tbe  case  did  not  raise 
any  Issue  of  estoppel  In  pais,  and  It  was  ex- 
pressly found  by  this  court  that  the  finding 
of  the  trial  court,  to  the  effect  that  the  sure- 
ty received  pay  on  the  secoqd  contract  was 
not  supported  by  the  evidence.  The  case  Is 
DOW  made  to  turn  upon  exactly  oppmtte  con- 
(JlQSions  as  to  the  facts  In  relatltm  to  the  pay- 
ment of  a  premium  upon  tlie  second  contract 
The  basis  for  this  change  in  oplnim  la  sub* 
stanUaUy  the  mere  uncorroborated  statement 
of  an  architect  that  he  heard  the  genial 
agent  for  ^pellant  make  the  admission, 
about  four  months  after  tbe  contract  was 
consummated,  that  the  company  had  been 
Iiald  a  premium  on  the  supplemental  oon- 
tract 

My  dissent  Is  founded  on  practically  two 
grounds:  First,  that  the  evideice,  upon 
which  the  flnding  of  the  trial  court  and  of 
this  court  now  Is  based;  was  Incompetent  and 
Insaffldent  to  su^Mfft  the  finding  and  Judg- 
ment predicated  thereon;  secMidly,  that  if 
the  evidence  be  regarded  as  competesat  and 
having  any  probative  value  whatever,  the 
finding  Is  so  against  the  orerwhriinlng 
weight  of  the  evldesioe  that  It  should  not  be 
permitted  to  stand. 

The  Supreme  Oourt  has  set  at  rest  all  gues- 
ticm  as  to  the  unconstltntlotiality  of  this  stat- 
ute, and  that  matter  need  not  be  furthw  con- 
sidered, although  I  should  have  liked  ix*  sug- 
gest the  interpretations  whl<ii.  In  my  opinion, 
saved  the  statute  from  unconstitutionality. 
This  discuaslon  will  be  limited  to  the  admis- 
sibility and  competency  of  the  evidence  indi- 
cated, and  its  manifest  Insufficiency  to  rap- 
port the  finding  and  Judgment 

Out  of  the  multiplicity  of  cases  on  the  sub- 
ject and  whatever  apparent  conSlcts  th&e 
may  be  in  the  decisions,  the  rule  is  to  be 
clearly  deduced  that  a  principal  Is  never  to 
be  deprived  of  his  propertv  or  rights  by  decla- 
rations and  admissions  of  an  agent  not  made 
in  the  performance  of  his  duties,  and  amount- 
ing to  no  more  than  a  mere  narrative  of  a 
Xtast  event.  Perhaps  I  could  not  better  begin 
the  treatment  of  this  questi<Hi  than  by  quo^ 
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ing  from  Greoileaf  on  Evldeoc*,  toL.1,  p- 
SSS,  I  200  <16th'  IBd.),  as  folIowB: 

"With  r«epect  to  all  Terbal  ateiisaions.  It  maj 
be  obaerred  that  the;  ought  to  b«  received  with 
rreat  csation.  The  evidence,  canBiatiiic  aa  it 
does  in  the  mere  repetition  of  oral  atatraienta, 
ia  subject  to  mudi  imperfection  and  miatakea; 
the  partj  himself  either  being  misinformed,  or 
not  having  dearl;  expreased  bia  own  meaning. 
Or  the  witneas  having  misunderatood  Urn.  It 
frequentlj  bappens,  alao,  that  the  witness,  1^ 
onintentionaUy  altering  a  few  ot  the  ezprea- 
•kniB  rcallr  naed,  giveB  an  effaet  to  the  atate- 
ment  completely  at  varianca  with  what  the 
partj  actnally  did  aay." 

I  will  now  cite  and  quote  from  Illustrative 
caaee,  noting  by  tbe  use  of  Italics  tbe  portions 
of  opinions  wbldi  I  wlsli  to  emphasize. 

Tbe  case  of  Parr  v.  Illinois  Life  Ins.  Co^  a 
decision  by  the  HIssonrt  Court  of  Appeals, 
178  Mo.  App.  155, 165  S.  W.  1152.  is  dIreeUy  in 
point  upon  the  inadmissibility  and  incom- 
petency of  such  testimony,  where  the  declara- 
tions and  admissions  of  the  agent  are  made 
subsequent  to  the  trtinsactlon  and  not  as  a 
part  of  the  very  work  or  business  be  is  trans- 
acting under  tbe  authority  of  his  principal. 
The  distinction  between  such  admissions  by 
an  agent  In  relation  to  a  past  event  and 
those  made  contemporaneously  .with  the 
transaction  Is  pointed  out  in  that  case. 

In  Stone  v.  Railroad  News  Co.,  153  Ky. 
240,  244,  154  S.  W.  1092-1004,  UabiUty  was 
•ought  to  be  fixed  upon  the  corporation  by 
proof  of  statements  or  admissions  of  the  gen- 
eral manager  aftet-  the  acddeut  In  tbe 
conree  of  tbe  opinion  it  was  stated: 

THie  rule  Is  that  tbe  dedaratlons  of  an  offi- 
cer or  agent  not  forming  any  part  of  bis  official 
act  or  act  within  the  scope  of  the  agency,  are 
not  admissible  against  the  corporntion  to  prove 
an  antecedent  fact,  nor,  as  a  general  rule,  is  the 
admission  of  tbe  officer  or  agent  of  a  fact  tend- 
ing to  show  liability  of  tbe  corporation  receiv- 
able against  tbe  corporation  when  made  snbefr- 
qaent  to  the  transaction  in  queatioD,  and  not 
properly  a  part  tii««of.  Elliott  on  Bvidenoe, 
vol.  1,  page  878,  section  255 ;  Best  IDenDCssee 
Tdephon*  Co.  v.  Simm's  Adm'r,  89  Ey.  404 
^  S.  W.  171].  Dven  if  any  portion  of  Schulz's 
-evidence  was  competent  for' the  purpose  of  im- 
peaching Blackman,  it  waa  not  compeicni  aa 
mhaiantive  evidence,  and  oannoi,  therefore,  be 
eoneidered  in  determininff  whether  or  not  a  per- 
emptory  ingtruotion  akould  have  gone.  Reject- 
ing the  alleged  statements  of  Blackman,  which 
were  clearly  incompeteat  as  substantiT*  evl- 
dence^  thwa  ia  not  the  slightest  erldanoe  tend- 
ing to  sbov  tibat  the  News  Oompany  knew,  or  by 
the  exerdae  of  ordinary  care  could  have  hoown, 
of  the  dangerous  condition  of  the  bottles  or  of 
lOmAx  liability  to  exploda." 

Further  InstructlTe  cases,  which  time  wlU 
2iot  permit  me  to  discuss,  are  the  following: 
East  Tenn.  Tel.  Co.  v.  Sliums'  Adm'r,  99  Ky. 
404,  36  S.  W.'  171;  Pac.  Mutual  Life  Ins.  Co. 
T.  Walker,  67  Ark.  147,  53  S.  W.  675;  Davis 
T.  Whiteside^,  1  Dana  (Ky.)  177,  26  Am. 


Dec.  138;  Wash  v.  Gary  (Ky.)  88  S.  W. 
728.  In  tbe  latter  case  the  court  quoted  tttxa 
Storey  on  Agency,  as  follows : 

"Ttxe  representation,  declaration,  and  admis- 
don  of  the  agent  does  not  bind  the  principal,  if 
it  is  not  made  at  the  very  time  of  the  contract, 
but  upon  another  occasion.  *  *  *  To  hold  a 
deolaration  or  admiaaion  of  an  agent  iohich  waa 
not  part  of  the  rea  geaia  to  he  equivalent  to 
iKoae  of  the  principaX  u^uld  render  the  aitvation 
of  every  principal  perilous  indeed.  Although 
auch  deolaration  or  admfaaion  might  he  faiae^ 
Ifet  the  principal  wotild  he  hound  hp  them," 

As  further  authority  along  tbia  line  may 
be  cited  Merrow  T.  Goodrich,  92  Me.  393,  42 
Atl.  797,  68  Am.  St.  Rep.  512;  Noel  Con- 
struction Co.  V.  Armored  Concrete  Construc- 
tion Co.,  120  Md.  237,  87  Atl.  1049.  Ann.  Cas. 
1915A,  1032:  Hyatt  v.  Leonard  Storage  Co., 
196  Mich.  337,  162  N.  W.  951;  Memphis  &  V. 
R.  Co.  V.  Cocke,  64  Miss.  713,  2  Soutb.  495; 
Moore  r.  Chicago  R,  Co.,  S9  Miss.  243;  Mow- 
ing Machine  Co.  v.  Pearson,  64  Hun,  638, 
19  N.  T.  Supp.  485;  Johnson  v.  Ins.  Co.,  172 
N.  0.  142,  90  S.  K.  124;  Stone  v.  N.  W.  Sleigh 
Co.,  70  Wis.  586,  86  N.  W.  248;  Emerson  7. 
Burnett,  11  Oolo.  App.  86.  62  Pac.  752.  In 
the  laat-clted  case,  tbe  declarations  of  a  gen- 
eral manager  were  naafiit  to  be  shown  to 
bind  the  principal,  and  It  waa  aald : 

"There  is  ao  rule  better  settled  than  that  the 
declarations  an  agent,  to  be  binding  npon  his 
principal,  most  be  made  concerning  the  business 
which  he  is  authorized  to  transact,  and  while 
he  la  engaged  in  its  transaction.  *  *  *  The 
aituation  ia  not  altered  by  the  fact  that  Dorr 
had  the  general  management  of  the  ranch.  Aa 
a  general  agent  he  probably  had  autkoritp  to 
conduct  a  variety  of  tratiaactiona;  hut  each  one 
v?ould  be  diatinct  from  the  other,  and  hit  tfoDlo* 
rsfton*  eonoermfli7  a  particular  troTtaaction 
could  not  he  a  part  of  the  rea  geatm,  unleae  made 
while  he  wu  engaged  in  that  identical  trvnaao- 
Hon.  The  prtnojple  of  the  rule  optica  to  all 
eaaea  of  agenepi  whether  general  or  apeoial." 

Falrlle  v.  Hastings,  10  Ves.  Jr.  123,  32  Re- 
print,  791,  contains  an  excellent  eipositlon 
of  the  rule  limiting  the  acts  and  declarations 
of  agents  to  matters  strictly  within  their 
authority,  and  tbe  dangers  of  admitting  mere 
narratives  of  past  events,  concluding  with 
this  statement: 

"A  party  Is  bound  by  bis  own  admission;  and 
Is  not  permitted  to  contradict  it.  But  it  is  im- 
possible to  say,  a  man  is  precluded  from  ques- 
tioning or  contradicting  anything  any  person 
has  asserted  aa  to  him,  as  to  hla  conduct  or  bis 
agreement,  merely  because  that  person  has  been 
an  agent  of  bis.  //  any  fact,  material  to  the 
intereat  of  ^ther  party,  reata  in  the  knou-Jedga 
of  Ihe  agent,  it  i$  to  he  proved  hp  Ua  teatimony, 
not  by  bis  mere  assertion." 

In  Merchants'  Natl.  Bank  t.  Clark,  139 
N.  T.  314,  34  N.  B.  910,  86  Am.  SL  Rep.  m 
it  was  said: 

"While  evidence  to  show  what  took  place  at 
iht  time  when  tbe  notes  were  offered  and  re- 
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ceived  for  discount,  in  order  to  proye  knowledge 
of  the  bank  of  the  fact,  might  be  proper,  sabse- 
quent  admlssloDs  and  declarationn  by  indiridual 
directors,  or  other  officers,  would  be  of  no  effect 
to  bind  the  bank.  What  the;  may  have  said, 
not  being  under  oath,  cannot  be  evidence  against 
the  bank;  and  upon  that  principle,  aa  because 
the  statements  were  not  made  in  abicC  relation 
to  any  aeency  for  the  bank,  soch  eridenc*  1> 
inadmiasible." 

It  was  further  said  that  an  agent  "has 
no  authority  to  blad  his  principal  by  any 
statements  as  to  bygone  transactions." 

Still  other  lllustratiTe  cases  are  the  fol- 
lowing: Terry  v.  Birmingham  Natl.  Bnk., 
93  Ala.  599.  9  South.  299,  30  Am.  St.  Rep.  ST; 
Western  Union  Tel.  Oo.  t.  Way,  83  Ala.  642, 
4  South.  844;  Clark  v.  Ooldle,  177  Mich. 
65S,  144  N.  W.  004,  606;  Andalman  T.  Chica- 
go &  N.  W.  Ry.  Co.,  153  IlL  App.  169,  178; 
Young  T.  Grand  Lodge  of  A.  O.  U.  W.,  149 
111.  App.  603,  605;  Jenks  T.  Burr,  56  in. 
450,  452;  PenusylTanla  Co.  r.  Kenwood 
Bridge  Co.,  170  111.  645,  649,  4»  N.  E.  215; 
Cleveland,  a,  C.  &  St  L.  Ry.  Oo.  t.  Jenkins, 
75  lit  App.  17,  26;  Taplin  v.  Marcy,  81  Vt. 
428,  71  Atl.  72,  76;  RaveD  Red  Ash  Coal  Co. 
V.  Herron,  114  Va.  103,  75  S.  a  752 ;  Reusch 
V.  Roanoke  Cold  Storage  Co.,  91  Va.  634,  22 
S.  B.  858;  Atlas  Assur.  Co.  v.  Kettles,  144 
On.  306,  87  S.  E.  1;  Aiken  t.  Tel.  Co.,  5  S. 
C.  (5  Rich.)  358,  369;  Hoffman  v.  Metrop<dl- 
tan  Express  Co.,  Ill  App.  Div.  407,  97  N.  T. 
Supp.  838,  841;  Flour  City  Natl.  Bnk.  v. 
GroTer,  88  Hun,  4,  34  N.  T.  Supp.  496,  498; 
ScovlU  T.  Glasuer,  78  Mo.  449,  455;  McDer- 
mott  v.  Hannibal  &  St.  J.  R.  Co.,  73  Mo. 
516,  519,  39  Am.  Rep.  526;  Dunnlngton  & 
Co.  V.  Louisville  &  N.  Ry.  Co.,  153  Ky.  388, 
156  S.  W.  750,  753;  Hazelton  t.  Unlrai  Bank 
of  Columbus,  32  Wis.  84,  48;  Hynds  T.  Hays, 
25  Ind.  31,  34;  Memphis  &  0.  R.  Co.  T.  Ma- 
ples, 68  Ala.  601,  609;  Wlcktorwitx  t.  Farm- 
ers' Ins.  Co«  81  Or.  569,  61  Pac.  75,  77;  First 
Natl.  Bnk.  of  Portland  t.  Unn  County  Natl. 
Bnk.,  80  Or.  296,  47  Pac.  614;  Morgan  v. 
Royal  Ben.  Society.  167  N.  C.  262,  83  S.  E. 
479.  481;  Vickaburg  &  Meridan  R.  R.  t. 
O'Brien,  119  U.  S.  99,  105,  7  Sup.  Ct.  118, 
30  L.  Ed.  299. 

In  Waggoner  v.  Snody,  98  Tex.  612,  85  S. 
W.  1134,  our  Supreme  Court  recognizes  the 
rule  laid  down  In  moat  of  the  cases  cited, 
and  It  was  there  said : 

"To  render  tlie  dedarationa  of  an  agent  ad- 
missible against  the  principal,  audi  dedara- 

tiona  must  have  been  made  concerning  an  act 
within  the  scope  of  the  authority  of  the  agent, 
and  at  the  time  that  the  act  wa«  being  perform- 
ed by  the  agent.  If  the  declarations  be  made 
before  or  after  the  act  was  done,  it  is  not  a  part 
of  the  res  gestae  therefore  not  admissiUeL** 

Other  Texas  casea  in  effect  recognizing  the 
flame  principle  are:  North  Am.  Acddeut  Ins. 
Co.  T.  Frazer,  112  S.  W.  812;  Carson  t. 
St.  Jospph  Stockyards  Ca,  167  Mo.  App.  443, 
151  8.  W.  TSZ;  Tex.  Central  R.  Go.  t.  Dumaa^ 


14B  8.  W.  643;  BuMocft  T.  Houston  B.  ft  W. 
T.  Ry.  Co.,  65  S.  W.  184,  185;  Tex.  ft  P.  Ry. 
Co.  T.  Jobnson,  90  Tex.  SOI,  38  S.  W.  620; 
Galveston,  H.  ft  S.  A.  Ry.  Ca  r.  Jackson,  63  S. 
W.  81;  Paris  ft  G.  N.  R.  Oa  7.  Lackey,  171 
a  W.  640. 

As  to  the  effect  of  incomi>etent  testimony, 
as  probative  and  substantive  evidence  of  a 
fact,  our  Supreme  Court  baa  recently  clearly 
laid  down  the  rule  in  Henry  t.  PbllUpa,  106 
Tex.  459, 1618.  W.  633: 

"The  testimony  of  tiie  wltneai  to  Oe  efleet 

that  after  the  date  of  the  deed's  execution  by 
Patillo  he  listed  the  property  for  sale,  and  in- 
quired often  as  to  whether  it  could  be  sold,  and 
of  another  that  Patillo  refused  to  sell  him  a  por- 
tion of  the  land,  but  offered  to  sdl  ^e  entire 
tract,  was  not  competent  testimony  to  prove 
any  issue  in  the  case.  The  only  relevant  pur- 
pose for  which  this  teatunraiy  coold  liave  be«i 
offered  was  for  the  purpose  of  showing  that 
Patillo  did  not  execute  the  deed  in  question  for 
the  purpose  of  conveying  the  land  ther^n  de- 
scribed. For  this  purpose  it  was  not  admissible, 
being  heataay  evidence  and  in  disparagement  of 
the  grantoi^s  deed  duly  executed.  •  •  • 
Willie  the  admission  of  this  testimony  was  not 
objected  to  by  counsel  for  defendants,  that  fact 
would  be  important  only  In  the  event  its  admis- 
sion was  afterwards  complained  of  as  violative 
of  a  right  reserved  to  defendants.  Bitoh  moom- 
pctent  tettvnony  can  never  form  the  batU  »/  a 
finding  of  faotM  in  an  appellate  court,  notieitk- 
ttandiai/  jta  pretence  in  the  record  without  ob- 
jection. When  the  appelate  court  com«s  to  ap- 
ply the  law  to  testimony  constltnting  the  facta 
of  the  case,  it  can  only  bate  ita  conclusion  upon 
such  testimony  at  it  under  the  law  oompetent. 
That  which  it  not  competent  testimony  thoutd 
bo  given  no  probative  force.  The  admission  ot 
such  testimony  is  no  talisman  to  pve  effect  to 
that  which  is  irrelevant  and  Incompetent  to 
sustain  or  deny  a  material  issue  in  a  case." 

It  is  admitted  that  tfie  statements  madel^ 
Mr.  Coleman  to  Mr.  Pbelps,  the  architect, 
were  made  at  least  four  montba  after  the 
second  contract  .was  made  and  the  premium 
paid.  If  at  all.  It  is  further  nndlsinited 
that  the  drcumstances  of  tlieae  atataDoe&ts 
were  tbat  they  were  made  while  tbeee  gentle- 
men and  a  tUrd  party  were  gi^ng  to  Medina 
Dam,  In  Bexar  county,  on  a  fishing  trip.  Mr. 
Phelpa  woa  even  unable  to  definitely  fix  the 
month  In  which  It  occurred.  The  parties 
were  In  an  automobile^  and  the  couTeraattai 
detailed  by  the  witness  woa  during  the  tx^ 
In  the  car  to  Uedlnn  Dam.  Mr.  Phelps  could 
not  even  fix  the  place  where  the  alleged  ad- 
mission occurred  as  to  ttie  payment  ot  a 
premium  for  the  supplemental  contract,  atat- 
Ing  that  It  .was  either  on  some  street  In  Son 
Antonio  or  on  the  road  to  the  fishing  jdoce. 

While  Ur.  Phelps  testlfled  that  the  oon- 
Tersation  related  to  the  custom'  of  surety 
omipanlea,  In  char^g  an  extra  premium  for 
additional  woA,  and  that  he  was  clear  in  his 
recoIlecUon  Oiat  Ur.  Coleman  made  the  state- 
ment that  a  pronlum  was  in  foct  paid,  be 
fixes  the  time  as  several  months  after  ttk» 
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second  contract  was  made,  and  states  that 
tbe  declaration  was  Tolunteered  by  Mr.  Cole- 
man.  It  U  not  claimed  that  there  was  any 
argument  as  to  whether  or  not  the  premium 
had  been  paid,  or  that  the  Question  was  In 
controversy,  nor  even  that  any  one  was 
claiming  that  a  premium  had  been  paid,  bnt 
simply  was  a  statement  volunteered  by  Mr. 
Coleman,  in  the  course  of  a  general  conversa- 
tion on  the  customs  of  surety  companies. 
Thus  manifestly  It  la  not  urged  that  the 
alleged  declaration  of  Mr.  Coleman  was  made 
as  the  result  of  deliberate  thought  upon  the 
question,  nor  even  that  his  attention  had 
been  directed  to  the  fact  that  it  was  being 
claimed  that  the  company  was  boimd  on  the 
second  omtract,  and  that  a  premlunf  had 
been  paid  therefor  to  the  surety  company. 
In  these  drcumstances,  I  earnestly  Insist 
that,  not  only  was  the  admission  Inadmis- 
sible, upon  which  absolute  liability  Is  now 
songht  to  be  fixed  on  the  principal,  being 
made  long  after  the  event  claimed,  bat  that 
It  was  not,  in  any  just  and  proper  sense,  made 
■while  executing  any  matter  Intrusted  to  him 
by  the  principal,  nor  In  the  course  of  bis 
duty  to  his  employer. 

To  my  mind.  In  holding  that  this  testi- 
mony, contradicted  as  It  was.  In  effect,  by 
that  of  every  other  witness  who  testified  on 
the  subject,  was  admissible  and  competent, 
the  majority  have  set  a  dangerous  precedent. 
If  this  Is  the  law,  It  is  extremely  precarious 
for  any  person  or  corporation  to  undertake  to 
transact  bnslness  through  agents,  general  or 
special.  As  the  holding  is  songht  to  be  Jus- 
tified upon  the  ground  that  the  principal  here 
Is  a  corporation,  and  that  Its  general  agent 
must  be  regarded  as  the  alter  ego  of  the  com- 
pany, It  is  apparent  that  the  decision  Is  most 
interesting  to  all  who  seek  to  do  business 
in  corporate  form.  As  I  see  It,  there  Is  no 
real  difference,  as  to  this  question,  between 
declarations  and  admissions  made  by  the 
agent  of  a  corporation  and  of  an  Individual. 
After  all,  the  questim  comes  back  to  whether 
the  adniission  was  made  in  the  scope  of  the 
agent's  authority,  while  doing  the  work  or 
ahont  the  hnstness  of  bis  principal,  and  un- 
der such  circumstances  as  made  it  binding 
npon  the  employer.  Of  course,  I  concede  that 
a  general  agent  ordinarily  possesses  greater 
powers  than  a  special  or  local  agent,  but  I 
can  never  assent  to  the  view  that  declara- 
tions such  as  are  here  relied  upon,  made  In 
such  circumstances,  can  absolutely  bind  the 
principal,  even  though  a  corporation.  In  the 
ahs^ice  of  proof  that  he  had  authority  to 
make  the  admissions.  In  this  particular 
case,  adverse  parties  were  careful  to  show 
the  authority  of  the  agent,  made  by  the  vice 
president  and  secretary-treasurer  of  the  com- 
pany, under  general  authority  of  a  resolution 
by  the  board.  It  Is  worthy  of  note,  however, 
that  they  did  not  seek  to  show  any  authority 
to  make  such  an  adnUssion,  nor  any  custom 
of  its  agents  to  make  bucIl 


Believing  that  the  testimony  was  inadmls* 
Bible  and  Incompetent,  I  am  of  the  opinion 
that  it  cannot  be  looked  to  In  support  of  the 
fludlng  aod  Judgment  of  the  trial  court.  Our 
Supreme  Court  has  so  declared  In  Henry  v. 
Phillips,  supra,  and  that  decision  has  been 
followed  by  the  Courts  of  Civil  Appeals  In 
cases  cited  above.  The  ground  of  differentia- 
tion suggested  In  the  last  opinion  of  the 
court  is  to  my  mind  wholly  Inadequate  and 
unjustified.  Mr.  Justice  JENKINS,  in  seek- 
ing to  distinguish  Henry  v.  Phillips  from  the 
Instant  case,  has  stated  that  public  policy 
will  not  i>ermlt  a  grantor  to  say  that  he 
had  a  secret  mental  reservation  contrary  to 
the  express  terms  of  bis  deed;  hence  audi  a 
statement,  even  If  testified  to  by  the  grantor 
himself,  could  not  form  the  basis  of  a  ver- 
dict or  Judgment.  It  may  be  replied  that  nei- 
ther will  public  policy  permit  an  agent  to 
bind  his  principal  by  such  a  declaratlMi,  un- 
less made  with  authority  and  In  the  line  of 
his  duty.  The  objection  goes  beyond  the 
mere  claim  of  hearsay;  It  goes  to  the  proba>' 
tlve  value  of  the  dedaratlon,  even  if  ad- 
mitted to  have  been  made.  The  principle 
recognized  In  the  decisions  Is  that  such  evi- 
dence is  Incompetent  to  prove  the  ultimate 
fact,  being  but  a  mere  narrative  of  a  past 
and  consummated  transaction,  the  declara- 
tion not  shown  to  have  been  made  with  au- 
thority, as  well  as  being  the  purest  hearsay. 
It  is  wholly  lacking  in  probative  value,  es- 
pecially In  that  the  very  party  who  Is  claim- 
ed to  have  made  the  declarations  was  a  wit- 
ness in  the  case,  and  denied  not  only  the 
statements  imputed,  but  positively  testified 
on -the  ultimate  question  of  fact  that  no  pr^ 
mlum  was  ever  paid.  Not  only  has  this 
question  been  decided  by  onr  own  courts, 
but  there  is  strong  authority  from  other  Ju- 
risdictions to  the  same  effect.  In  Mima* 
Queen  &  Child  v.  Hepburn,  7  Granch,  SOO;  8 
L.  Bd.  348,  it  was  said  that— 

"Hearsay  evidence  la  Incompetent  to  estab- 
lish any  specific  fact,  which  fact  Is  in  its  nature 
sosceptible  of  being  prov^  by  witnesses  whA 
speak  from  their  own  knowledge." 

To  the  same  effect  Is  Hopt  v.  Utah,  110 
U.  S.  574,  4  Sup.  Ot  202,  28  Ii.  Ed.  262 ;  In 
re  J.  S.  Appel  Suit  A  Cloak  Co.  (D.  C.)  198 
Fed.  322;  Claflln  t.  Ballance.  01  Oa.  411. 18 
S-  B.  309;  EaatlIck  v.  Southern  Ry.  Co.,  116 
Oa.  48,  42  S.  E.  499;  Suttles  v.  Sewell,  117 
Oa.  214, 43  8.  EL  486;  State  Bank  v.  Wooddy, 
10  Ark.  638. 

In  the  last  three  cases  It  was  expressly 
held  that  the  admission  of  hearsay  evi- 
dence without  objection  does  not  render  it 
l^al  and  admissible  testimony,  and  that  U 
is  of  no  probative  value.  As  was  quaintly 
said  in  Be  Case,  214  N.  Y.  190,  108  N.  a 
408,  "Insufficient  evidence  Is,  In  the  eye  of 
the  law,  no  evidence." 

I  also  call  attention  to  the  following  line 
of  cases,  holding  that  award*  oC  Industrial 
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Accident  Boards  cannot  be  sustained  where 
based  upon  Incompetent  and  hearsay  evi- 
dence, admitted  without  objection,  although 
such  boards  are  permitted  to  hear  such  evi- 
dence, and  no  objection  Is  permitted  by  the 
statute:  McCauley  v.  Imperial  Woolen  Co., 
261  Pa.  312,  104  AtL  617 ;  Valentine  v.  Wea- 
ver, 191  Ky.  37,  228  S.  W.  1036;  Recfc  v. 
WMttlesberger,  181  Mich.  463, 148  N.  W.  247, 
Ann.  Cas.  191GC,  771;  Carroll  v.  Knicker- 
bocker Ice  Co.,  218  N.  Y.  436,  113  N.  B.  S07, 
Ann.  Gas.  191SB,  640. 

While  convinced  that,  iip<m  the  principles 
and  authorities  heretofore  stated,  the  finding 
In  question  miwt  fall,  I  am  further  fixed  In 
the  view  that,  upon  Qie  assumption  that  the 
evidence  was  admissible  and  competent,  the 
finding  Is  lo  In  the  face  of  the  overwhelm- 
iag  weight  of  the  evldcmce  that  it  cannot 
stand.  The  testimony  of  Mr.  Phelps,  the  ar- 
<Altect,  that  Air.  Cirieman  had  volunteered 
the  admlssloa  that  a  premium  had  been 
paid,  is  diluted  by  every  other  witness  who 
undertook  to  testify  on  this  point  If  the 
{veminm  was  paid,  by  whom  was  It  paid? 
Not  by  Ur.  Hood,  the  contractor,  for  he  tes- 
tified that  he  nevw  paid  It.  The  owners  al- 
so testified,  and  they  disdaimed  ever  havbkg 
paid  it,  or  having  any  knowledge  of  Its  be- 
ing paid.  Mr.  Coleman  not  only  denied  that 
he  ever  made  sucb  a  statement,  but  swears 
that  no  premium  waa  collected.  He  had  the 
sheets  from  his  ledger,  and  the  Sle  of  this 
transaction  present  at  the  trial,  and  account- 
ed for  every  dtrilar  ot  the  account  relating 
to  this  contract  It  was  sought  to  be  shown 
that  the  paymoit  for  a  premium  on  the  sec- 
ond contract  was  included  in  certain  items 
of  amounts  paid  to  the  surety  company  for 
Insurance,  but  Mr.  Coleman  unmistakably 
showed  that  the  checks  or  drafts  for  these 
amounts  did  not  Include  a  premium  for  the 
bond,  but  embraced  only  the  cost  of  "lia- 
bility Insurance,"  which  included  a  different 
class  of  undertakings.  He  gave  in  detail 
the  numbers  of  the  policies,  and  excluded 
any  possibility  that  the  premium  for  the  sec- 
ond contract  was  ever  paid.  Furthermore, 
Mr.  Coleman  testified  that  he  would  not  have 
executed  a  second  bond,  nor  have  received  a 
premium  therefor,  on  his  own  responsibility, 
but  would  have  referred  the  matter  to  the 
general  officers  of  the  company.  His  reason 
for  this  statement,  which  Is  corroborated.  In 
effect,  by  Mr.  Hood,  the  contractor,  was  that 
the  possible  flnandal  troubles  of  Mr.  Hood, 
arising  out  of  some  litigation  In  Mlssonrl, 
might  have  made  the  seomd  contract  an  un- 
desirable risk. 

If  It  be  conceded  that  Coleman  was  an  In- 
terested witness,  there  Is  nothing  whatever 
in  this  record  to  indicate  that  Mr.  Hood,  the 
contractor,  was  other  than  disinterested,  as 
to  this  question.  If  the  premium  was  ever 
paid,  he  was  certainly  the  pr<^r  person  to 
pa7  It  i^ce  an  the  funds  for  the  building 


were  paid  to  him.  He  positively  denied  ever 
paying  It  Besides,  he  states  a  circumstance 
strongly  corroborating  this  testimony.  He 
testified  that  when  the  question  of  a  second 
or  new  bond  was  being  discussed,  he  insisted 
that  if  one  was  to  be  ^ven  he  must  have  on 
additional  allowance  of  $250.  Of  this 
amount  $149  and  some  odd  cents  was  for 
the  commission  to  the  surety  company,  baaed 
on  1  per  cent  of  the  additional  cost  and 
the  $100  for  expenses  to  St  Louis.  The  rea- 
son for  this  additional  amount  was  that  be 
did  not  hope  to  have  Mr.  Coleman  make  the 
new  bond,  and  that  it  would  require  a  spe- 
dal  trip  to  St.  Louis  to  discuss  the  matter 
with  the  office  there;  As  far  as  the  record 
discloses,  I  have  not  found  that  this  testi- 
mony Is  disputed,  nor  that  any  sndi  al- 
lowance was  ever  made  or  paid  to  Mr.  Hood, 
tor  the  purpose  of  paying  the  premium,  or 
his  expenses.  As  stated  above,  his  testimony 
is  also  corrobcwatlve  of  Mr.  Ooleman's  con- 
tention that  he  would  not  have  accepted  a 
premium  for  the  supplemental  contract  with- 
out special  authority  from  the  company. 

The  vwners  made  no  such  claim;  and  there 
lir  notiiing  whatever  In  this  record,  outside 
the  statement  of  Mr.  Pbeliw  as  to  the  admis- 
sicHk  of  Goleman,  wtalCh  tends  to  show  any 
payment  This  Is  nob  all.  In  one  of  the 
opiniOTiB  now  withdrawn.  It  was  stated  that 
Mr.  Phelps,  the  architect  was  a  disinterest- 
ed witness.  Let  us  see  if  he  was.  The  own- 
ers who  testified  stated  that  they  had  dis- 
cussed the  necessity  for  a  new  bond  with  Mr. 
Phelps,  who  had  prepared  the  supplemental 
contract  and  he  had  a  place  therein  Insert- 
ed for  the  approval  of  the  contract  by  the 
surety  company.  They  testified  that  either 
Mr.  Phelps  had  convinced  them  that  there 
was  no  necej«lty  for  a  new  bond,  or  that 
they  had  looked  to  him  to  attend  to  this 
phase  of  the  matter,  and  secure  a  new  bond, 
if  necessary.  This  is  the  positive  testimony 
of  Mr.  Zllker,  one  of  the  owners.  In  view 
of  Mr.  Phelpg'  standing  as  an  architect,  and 
of  his  dereliction  of  duty,  upon  the  assump- 
titm  that  he  had  neglected  this  importnnt 
feature  of  his  employment  can  It  be  Justly 
said  that  he  was  a  disinterested  witness? 

This  statement  of  the  evidence  should  be 
sufficient  to  show  that  the  conclusion  of  the 
trial  court,  approved  by  this  court,  was  di- 
rectly opposed  to  the  overwhelming  weight 
of  the  evidence.  It  rests  wholly  on  Mr. 
Phelps'  narrative  of  what  he  heard  Mr.  Cole- 
man say,  and  without  any  pretense  oq  the 
part  of  Mr.  Phelps  that  he  had  any  knowledge 
of  the  premium  having  been  paid.  In  my 
judgment  this  testimony  amounts  in  any 
event  to  no  more  than  a  mere  scintilla  of 
evidence,  especially  under  the  circumstances 
of  the  alleged  admission. 

The  testimony  shows,  without  dispute^ 
that  the  admisslKi,  volunteered  by  Mr.  Cole- 
man, was  made  In  an  antiKnobUfl^  probably 
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while  traveling  over  mountain  roads  on  a 
fisliiug  trip  to  Medina  Dam.  While  the  par- 
ties talked,  the  little  Ford  rattled  "right 
along,  and  It  is  Inconceivable  that  their 
tbouglita  were  not  to  some  extent  upon  their 
adventure.  To  any  cme  who  knows  the  al- 
luring piscatorial  possibilities'  of  Medina 
Lake,  that  paradise  of  Texas  fishermen,  it 
seems  strange  to  give  bo  much  force  and  ef- 
fect to  a  declaration  of  this  character,  even 
if  It  were  made.  I  am  especially  surprised 
tbat  tbe  Chief  Justice  of  this  court,  so  long 
and  so  well  known  over  this  state  as  an  ar- 
dent, though  sometime  nnsnccessful,  disciple 
of  Izaak  Walton,  should  be  wllllag  to  attrib- 
ute tbe  serious  result  be  has  to  the  mere 
casual  remark  of  even  a  general  agent,  vol- 
unteered under  audi  circumstances. 

levity  aside,  I  earnestly  insist  that  such 
de^ration  was  casual  in  every  prop«-  seDse. 
It  was  not  made  In  the  line  of  the  duty  of 
the  agest,  nor  in  tbe  course  of  bis  employ- 
ment. In  relation  to  a  pending  subject  It 
wa«  In  refermce  to  an  already  consummated 
contract  to  guarantee  the  performance  of  the 
contractor'a  obligation  to  do  a  work,  wblcb 
entailed  on  addithnal  coat  of  practically 
twemty  per  cent^  and,  as  this  court  baa  bdd, 
changed  the  ld«itlty  of  the  original  contract 
It  was  made,  It  at  all,  not  in  tbe  course  of 
a  dlscasslon  as  to  whether  or  not  Uke  ive- 
mlnm  was  paid,  but  was  mer^  volnnteered ; 
Mr.  Coleman  not  having  heea  apprised  that 
any  oob  was  claiming  a  payment  of  tbe  pre* 

It  is  not  nnoogb  to  show  that  tbe  general 
■abject  of  the  conversation  was  tbe  building 
In  course  of  erection,  to  bring  tbe  adnUaaion 
within  the  line  of  tbe  agent's  antborlty  and 
duty.  The  spedflc  subject-matter  was  tbe 
acceptance  ct  a  consideration  for  an  nnder- 
taklng  of  the  fempany,  and  that  was  not  un- 
der discussion.  AU  such  considerations  as  a 
discussion  of  the  progress  being  made  by  Mr. 
ITood  on  the  building,  and  whether  It  was 
BatiBfactory,  and  what  were  the  general  cus- 
toms of  snr^  companies,  are  all  bee^de  tbe 
question.  The  crux  of  the  whole  matter  Is: 
Was  Coleman  In  this  respect  about  the  bud- 
ness  of  his  employer,  and  following  the  line 
of  his  duty  with  regard  to  the  very  matter 
of  the  payment  of  a  premium?  If  the  rase 
is  to  turn  upon  whether  Coleman  was  the 
alter  ego  of  the  corporation,  then  that  rela- 
tion must  be  tested,  not  by  prot^  as  to  his 
power  to  make  the  original  contract,  nor 
even  his  authority  to  have  accepted  a  pre- 
tainm  and  to  have  bound  the  company  on  a 
•econd  contract,  but  his  authority  to  bind 
file  company  by  a  mere  admi&ei<Hi  long  sub- 
Beqnent  to  the  time  when  such  undertaking 
was  easnmed,  and  under  the  rmiarkable  cir- 
cnmstabces  disclosed  by  tbe  record. 

I  dispute  some  of  the  facts  cited  In  the 
opinion  to  support  the  finding  in  question,  as 
wdi  as  tbe  effect  given  them.  It  Is  stated 


that  the  relations  of  Mr.  Coleman  and  Mr. 
Hood,  the  contractor,  were  close  and  conS- 
dentlal.  I  find  from  the  record  that  Mr. 
Coleman  testified,  apparently  without  dis- 
pute, that  he  only  knew  Hood  a  very  short 
time  before  the  first  contract  was  executed, 
and  that  he  knew  of  him  previously  only  by 
hearsay.  As  to  the  suggestion  that  Mr.  Cole- 
man knew  of  the  contemplated  change  before 
and  after  it  was  made,  and  made  no  objec- 
tion, this  was  utterly  InsufUclent  to  fix  any 
liability  on  the  company.  The  agent  was  un- 
der no  dnty,  indeed,  had  no  right,  to  object 
to  a  new  contract  between  the  owners  and 
the  contractor.  As  to  the  circumstance  that 
the  company  had  received  an  assignment  of 
the  ¥und8  payable  to  the  contractor  under 
tbe  first  contract,  and  that  Coleman  had  re- 
ceived and  disbursed  payments  on  estimates 
of  tbe  architect  after  the  cbange,  Uils,  too, 
is  insufficient  to  show,  In  the  foce  of  the  posi- 
tive testimony  In  this  record,  that  the  com- 
pany had  undertaken  to  become  surety  on 
the  second  contract.  Tbe  statemoit  of  facts 
shows  good  and  snffldoit  Tea«ons  for  the 
maUng  of  sacb  assignment,  due  to  actual  or 
probable  financial  difficulty  of  Mr.  Mood,  the 
contracted,  and  possible  Int^erence  with 
and  hindrance  of  Ms  work  from  outside  par- 
ties. The  account  was  a  Joint  control  ac- 
count, requiring  the  signatures  of  both  Mr. 
Hood  and  Mr.  Coleman  before  the  building 
fund  could  be  disbursed,  and  this  tor  the 
reason  Just  stated. 

Tbe  fact  that  the  estimates  disclosed  on. 
their  face  (hat  they  Included  lumber  and  ma- 
terial for  the  fourth  story  Is  of  very  little^  If 
any,  weight,  when  It  is  remembered  that  at 
tbe  time  the  new  contract  was  made  the 
building,  as  originally  planned,  was  only 
about  two-tblrds  completed,  and  the  new  es- 
tlmatea  Indnded  both  work  under  the  old 
and  the  new  contract  It  is  <ri>vlou8  that  for 
the  protection  of  the  surety  company's  inter- 
est, Mr.  Ooleman  might  weU  have  continued 
to  jointly  control  the  disposition  of  tbe  funds 
received  for  the  building,  even  though  they 
Induded  work  under  the  new  contract,  with- 
out binding  bis  prindpal  to  an  imdertaklng 
to  which  It  never  assented,  and  for  which  it 
received  no  conalderation. 

It  should  not  be  necessary  for  me  to  say 
that  I  have  reached  the  conclusion  stated 
with  regret  I  am  not  at  all  nnmlndful  of 
the  mle  requiring  an  appellate  court  to  susf- 
tain  the  findings  of  a  trial  court  upon  ques- 
tions of  fact,  where  there  is  evidence  to  sup- 
port them.  It  Is  not  only  a  well-settled  rule, 
but  a  very  convcaiient  one  in  the  disposition 
of  troublesome  cases.  I  fear  it  is  too  often 
resorted  to.  I  think  I  may  be  permitted  to 
say  that  no  Judge  has  shown  greater  defer- 
ence than  myself  for  the  conclusions  of  trial 
courts  on  fact  questions,  but  surely  there  Is 
a  limit.  There  mast  be  boundaries  beyond 
wbl(A  an  app^te  court  may  not  go  with* 
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out  practically  abdicating  the  function  of 
revising  Judgments  not  juapported  by  compe- 
tent evidence.  It  is  hoped  that  this  language 
is  not-  too  strong,  because  my  respect  for  the 
opinion  of  my  Associates  la  only  equalled  by 
my  regard  for  their  feelings.  To  snm  it  all 
up,  I  cannot  in  good  consdence  approve  the 
conclusion  reached.  If  the  decision  must 
stand.  It  will  have  to  be  over  my  earnest 
protesft,  based  upon  a  conclusion  reached  <mly 
after  the  most  mature  deliberation  and 
thought  of  which  I  am  capable. 

I  cannot  conclude  this  opinion  without  ac- 
knowled^ng  my  great  obligation  to  able 
counsel  for  appellant,  whose  industry  and 
research  have  made  available  such  a  wealth 
of  authorlfr,  upon  the  questions  discussed, 
and  whose  clear  and  forcible  arguments 
have  greatly  assisted  mew 


PICKRELL  «t  al.  V.  IMPERIAL  PETROLE- 
UM CO.  etal.   (No.  1779.) 

(Court  of  Civa  Appeals  of  Texas.  AmariUo. 
April  20, 1921.  Rehearing  Denied 
June  1,  1921.) 

1.  Evidence  <^57i(7)— Jury  are  not  bonnd  by 
opialon  based  on  disputed  facts. 

In  an  action  for  deceit  in  the  sale  of  an" 
oil  lease,  the  jury  are  not  bound  bb  to  the  val- 
ue of  the  lease  by  the  opinion  of  the  only  wit- 
ness who  testified  to  sndi  valve,  where  the 
f&cts  on  which  the  opinion  was  based  were  dis- 
puted. 

2.  Evldsnee  «=>57l(7)— Jury  are  not  bound 
by  opinion  of  Interested  witness. 

In  an  action  for  deceit  the  jury  are  not 
bound  to  accept  the  opinion  of  an  Interested 
witness  as  to  the  actual  value  of  the  prop- 
erty sold,  though  no  other  witness  expressed 
an  opinion  as  to  such  value. 

3.  Trial  <^365( I)— Verdict  mast  he  cMstniad 
In  llglit  of  circumstances. 

A  special  verdict  rendered  by  the  jury  most, 
like  many  other  instrumeDts,  be  construed  in 
the  light  of  the  surrounding  circumatsnces. 

4.  Jodgmsit  «»256(2)  —  Trial  «s=>365(l)  — 
Special  answer  held  to  find  value  of  entire 
lease  not  merely  of  interest  In  controversy; 
Judgment  erroneona  as  act  oonfornlig  to  ape- 
olaj  flninngs. 

In  ui  action  for  deceit  In  the  sale  of  an  un- 
divided seven -sixteenths  interest  in  an  oil  and 
sas  lease,  an  answer  by  the  jury  to  a  special 
issue  as  to  the  reasonable  marlcet  value  of  the 
lease  and  the  wells  at  the  time  the  contract  was 
made  by  Its  language  refers  to  the  value  of  the 
lease  as  an  entirety,  and  is  not  limited  to  the 
interest  In  controversy  by  the  fact  that  the 
pleadings  and  evidence  related  only  to  such  in- 
terest BO  that  it  was  error  to  render  judgment 
for  plaintiff  on  the  baais  tliat  the  value  stated 
was  the  value  only  of  the  interest  in  contro- 
versy. 


5.  Mines  and  minerals  ^s>74  — >  Porohasor  of 
lease  ratifying  eontraot  by  sting  for  deoett 
Is  liable  for  Intersst  oi  purebaaa-moMy  aotes. 

Where  a  purchaser,  who  was  Indnced  by 
fraud  to  buy  an  oil  lease  in  part  payment  for 
which  he  executed  notes  bearing  interest  at  a 
stipulated  race,  thereafter  elected  to  ratify  the 
contract  by  suing  for  damages  for  the  deceit, 
he  is  liable  for  the  interest  on  the  purchase- 
money  notea  as  well  as  the  principal,  against 
which  he  is  entitled  to  set  off  the  damages  occa- 
sioned by  the  deceit 

6.  Mines  and  minerals  «»74— Vender  bold  enti- 
tled to  attorney's  fee  on  purchase- money  notes 
notwithstanding  fraud  In  sale  nf  lease. 

Where  a  purchaser  of  an  oil  lease  executed 
notes  for  a  portion  of  the  purchase  price  whicb 
stipulated  for  an  attorney's  fee.  the  render 
is  entitled  In  an  action  against  Urn  for  deceit 
in  which  the  purchaser  did  not  recognise  the 
obligation  of  the  notes  to  daim  the  attoniey'B 
fee  provided  for  by  the  notes,  though  Uie  pur> 
chaser  recovers  damages  for  deceit,  which  are 
to  be  offset  against  his  liability  for  the  balance 
of  the  purchase  money. 

7.  Assignments  «s»l20— Cayer  ef  eotes  peid- 
Ing  suit  thereon  can  yroaeeate  salt  le  uow 

of  seller. 

The  buyer  of  purchase -money  notes  pending 
suit  between  the  vendor  and  the  purchaser  can 
prosecute  the  suit  in  the  name  of  the  vendor 
without  becoming  a  party  thereto. 

On  Motion  for  Rehearing. 

8.  Appeal  and  error  <3=»l  177(8)— Judgment  let 
rendered  on  verdict  on  ambiguous  Issue. 

Where  the  language  of  an  issue  submitted 
to  the  jury  indicated  that  the  jury  found  the 
value  of  an  oil  lease  as  an  entirety,  and  not 
the  value  of  the  interest  in  controversy,  but  the 
trial  court,  which  knew  the  arguments  msde 
upon  such  Issue,  construed  it  as  a  finding  of  the 
value  of  the  interest  in  controvert,  the  Court 
of  Appeali  will  not  render  a  Judgment  on  the 
issue  as  a  finding  of  the  entire  value,  which 
would  preclude  appellee  from  showing  Uist  the 
Jury  intended  the  contrary,  bat  will  remand  the 
ease  for  a  new  trlaL 

Appeal  from  District  Court,  Tnddta  Omur 
ty;  Edgar  Scarry,  Jadge. 

Suit  by  Frank  T.  PIckrell  and  another 
against  the  Imperial  Petroleum  Company  and 
others  to  recover  damages  for  deceit  in  the 
sale  of  an  oil  lease.  Judgment  for  the  plaln- 
tltCs  for  a  part  only  of  the  amonnt  claimed, 
and  they  appeal.    Reversed  and  remanded. 

Kay,  Akin  &  Eenley,  ai  Wichita  Falls,  and 
McKensie  ft  Loooe,  of  El  Pano,  for  appA- 

lants. 

Weeks,  Moorow  ft  FranCb,  of  Wlddtft 
Falls,  for  appelleea: 

BOTCE,  J.  Ai^nants,  PIckrell  and 
Krupp,  brought  this  suit  against  appdlee  Im- 
perial Petrolenm  Company  to  neovee  6am- 
ages  for  decrit  in  the  sale  by  the  Petndeiim 
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Company  to  the  plalntifliB  of  an  nnfflvlded 
KTen-slzteentlis  interest  In  and  to  a  ca> 
tain  oil  and  gaa  lease  on  fire  acres  of  land 
In  Wldilta  coant7>  Tex.  There  wen  two 
oil-pFodadng  wells  on  the  land  at  the  time 
of  the  contract  for  sale,  and  ttie  tMUris  of 
the  salt  was  alleged  false  representations 
made  as  to  the  condition  and  producing 
capacity  of  these  wells.  The  Jnry  fonnd 
that  certain  telse  representations  as  to  the 
condition  of  the  wells  had  been  made  by 
defendants  and  relied  upon  by  the  plain- 
tiffs. The  langnage  of  the  submission  of  Is- 
sue No.  6  fnmlshes  the  ground  of  one  of  the 
principal  contentl<»is  on  this  appeal.  The 
issue  and  Its  answer  are  as  follows: 

"Special  issue  No.  6:  Whst  was  the  reason- 
able market  value  of  the  leaa«  and  the  welli  at 
^e  time  and  in  the  'condition  you  find  sach 
wells  to  liaTe  been  Id  at  the  time  the  contract 
was  made?   Answer:  $120,000." 

The  ai^eUants  had  agreed  to  pay  9160.- 
000  for  the  seven-slxteentha  Interest  in 
the  lease,  and  the  judgment  entered  by  the 
conrt  allowed  the  idaintlfb  the  sum  of  940,- 
000  damages  for  deceit  Bncb  other  at  the 
Xnroceedlngs  and  facta  in  'the  record  of  the 
trial  court  as  la  necessary  to  an  nndentand- 
ing  of  the  (Qlnlon  will  be  stated  In  connection 
with  the  dedslon  of  the  particular  points 
raised. 

Appellants  flist  contend  that  the  flndii^  of 
the  Jury  as  to  the  value  of  the  lease  is  not 
supported  by  the  evidence;  that  the  trial 
court  was  bonnd  to  accept  what  appdlants 
contend  Is  the  undisputed  evidence,  to  the 
^ect  that  the  value  of  the  seven<slx- 
teenths  interest  in  the  lease  sold  to  the 
plaintiffs  was  the  som  of  $21375.  This  evi- 
dence consisted  of  the  i^inloB  of  the  plain- 
tiff Pickrell,  and  dnce  the  exact  language 
used  In  the  giving  of  this  testimony  may  be 
material  in  the  decision  of  another  question, 
dlBcussed  later,  we  will  quote  It  The  wit- 
ness says : 

"I  was  ftmiliar  with  the  market  vslos  of  oil 
leases  as  to  the  flush  production  and  settled 
production  on  November  IS,  1919.  From  mj 
knowledge  of  the  condition  of  that  well  up 
there,  up  to  the  time  of  the  bringing  of  this 
suit  wells  No.  1  and  No.  2  In  that  lease  out 
there,  I  would  know  the  market  value  of  that 
lease  in  the  condition  In  which  it  was  in  on 
November  IS,  1919.  The  reasonable  value, 
market  value,  of  that  lease  at  that  time  would 
be  not  more  than  $45,000  or  $60,000.  That  was 
the  full  value  of  the  lease.  The  aeren-siz- 
teentbs  interest  would  hfi  about  $20,000  or  $21,- 
000.  It  would  be  seven- sixteenths  of  the  $45,- 
000  or  $60,000,  whichever  one  of  the  two  was 
the  market  value.  •  *  *  From  my  knowl- 
edge now  I  do  say  that  the  interest  we  bought 
in  this  property  was  worUi  on  the  maiicet  at 
the  time  we  bon^t  it  not  to  exceed  ^000  or 
«21,000." 

[1,  2]  There  was  testimony  to  the  effect 
that  the  wells  had  Ijeen  represented  as  being 


in  good  condition,  with  the  flush  oil  still  in 
them  and  capable  of  producing  from  2,000  to 
2,500  barrels  of  oil  per  day,  and  Uiat  they 
were  shut  down  at  the  time  of  Ott  making  of 
the  contract  on  acoonnt  of  lack  of  fadlltles 
to  handle  the  fdl.  The  ptaintiffs'  evidence 
tended  to  show ;  Thst  well  No.  1  was  at  the 
time  of  the  execution  of  the  contract  "making 
salt  water,"  and  this  Increased  until  soon 
thereafter  it  was  producing  only  salt  water; 
that  the  casing  In  well  No.  2  had  been  raised 
"by  gas  pressure,  and  when  the  gaa  pressure 
was  released  it  failed  to  go  back  to  its  seat 
by  about  10  Inches,  and  this  was  Its  condition 
at  the  time  of  the  contract;  that  when  the 
well  was  opened,  soon  after  the  sale.  It  also 
produced  salt  water.  The  defendant's  testi- 
mony, on  the  other  hand,  tended  to  show  that 
the  wells  were,  at  the  time  of  the  sale,  each 
capable  of  producing  from  600  to  1,100  barrels 
of  oil  per  day  and  had  produced  no  salt 
water ;  that  the  production  of  salt  water  in 
the  wells  was  the  result  of  accidents  in 
swabbing  out  and  putting  liners  In  the  wells 
after  the  plaintiffs  took  charge  of  them.  The 
Jury  were  not  bound  to  accept  Plckrell's 
opinion  as  to  the  value  of  the  lease.  This 
opinion  was  based  on  the  theory  that  the 
wells  were  In  the  condition  detailed  by  i^aln- 
tlffis*  witnesses,  and,  as  we  have  seen,  this 
was  a  matter  of  dispute.  But,  even  If  there 
were  no  dispute  as  to  the  facts,  the  opinion  of 
an  interested  witness  need  not  be  accepted 
absolutely.  Buchanan  v.  Bowles,  218  8.  W. 
652.  and  authorities ;  City  ct  Ft  Worth  T. 
Burgees,  191  S.  W.  864. 

[I,  41  It  is  next  contended  that  the  court 
erred  In  construing  the  finding  of  the  Jnry  in 
answer  to  the  sixth  special  issue,  quoted 
above,  to  mean  that  $120,000  was  the  value 
of  the  seven-sixteenths  Interest  in  the  lease 
rather  than  the  value  of  the  entire  lease, 
and  in  entering  Judgment  on  such  construc- 
tion of  Uie  verdict  A  verdict  of  a  Jury,  we 
take  it  Is.  like  the  language  of  any  other 
instrument,  to  be  construed  in  the  light  of 
the  surrounding  drcumstancea  (Gibson  t. 
Oidcson,  178  S.  W.  48;  Rushing  v.  Lanier,  SI 
Tex.  av.  App.  278,  IH  S.  W.  1090;  G.,  C. 
&  8.  F.  By.  Ca  V.  Baker,  218  S.  W.  12; 
Adamson  Lumber  Co.  v.  King  Lumber  Co., 
227  S.  W.  702;  Crenwelge  v.  P<mder  [Com. 
App.]  228  8.  W.  14S>,  and  we  may  look  to 
the  record  to  determine  what  these  circum- 
stances were.  The  contract  sued  on  provides 
for  the  sale,  transfer,  and  assignment  of 
"an  undivided  seven-sixteenths  interest  In 
and  to  a  certain  oil  and  gas  lease**  on  the  said 
five  acres  of  land  which  were  particularly 
described,  "said  lease  being  a  part  of  a  cer- 
tain parcel  or  tract  of  land,  *  •  •  with 
field  notes  set  out  in  a  certain  oil  and  gas 
lease  duly  reoordetf,"  etc  The  contract  fur- 
ther provided: 

That  "the  proceeds  from  75  per  cent,  of  sev- 
en-sixteenths of  the  oU  runs  bom  the  above-de> 
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scribed  leasehold  estate"  should  be  paid  to  the 
First  National  Bank  of  Wichita  Palls,  to  be  ap- 
plied on  the  purchase  price  agreed  to  be  paid  for 
said  seven-sizteeotbs  iatereBt;  that  "it  is  far- 
ther understood  and  agreed  that  there  are  now 
two  oil  wells  npon  said  tbove-descrlhed  lease- 
hold estate";  that  the  purchasers  "sbaU  take 
charge  of  ssid  lease  from  and  alter  the  date 
hereof,  •  *  *  and  that  such  oil  as  is  now 
in  storage  on  said  lease  at  this  time  shall  be- 
long to"  the  Imperial  Company;  that  the  ven- 
dors "now  have  a  certain  contract  and  agree- 
ment with  the  Sinclair-Galf  Pipe  Line  Company, 
relattve  to  Uie  running  of  oil  from  said  lease-' 
hold  estate,  and  ft  is  understood  and  agreed 
that  the  first  party  will  transfer  and  assign 
said  contract  to  second  parties  along  with  the 
leasehold  estate";  that  "second  parties  take 
said  lease  subject  to  a  certain  assignment  made 
on  the  14th  day  of  May.  1919,  by  D.  C.  Brun- 
Bon,  M.  G.  Hickman,  and  A.  P.  Irfver,  tmstees 
of  the  Bnrk-Bninson  Calloway  Oil  Company, 
a  joint-stock  association,  corering  the  above- 
described  leasehold  estate,"  and  that  said  par- 
ties agree  to  carry  out  the  obligations  imposed 
by  virbie  of  said  assignment  and  comply  with 
all  the  conditions  "set  forth  In  the  original 
lease  upcm  said  property" :  that  "a  copy  of  this 
contract,  along  with  a  valid  and  bona  fide  as- 
signment of  said  oil  and  gas  lease,"  shall  be 
placed  in  escrow  with  agreement  for  delivery, 
as  particnlarly  set  out. 

The  plaintiffe'  petition  begina  with  a  state- 
ment that  the  defendants  had  entered  into 
an  executory  contract  with  plaintiffs  for  the 
sale  of  "an  undivided  seven-sixteenths  inter- 
est In  and  to  an  oil  and  gas  lease"  upon  said 
five  acres  of  land.  The  contract  is  then  de- 
scribed, and  the  petition  thereafter,  in  many 
places,  refers  to  the  transaction  generally  as 
a  sale  of  an  oil  and  gas  lease.  In  the  alle- 
gations of  the  fraudulent  representations 
made  by  the  defendants  It  Is  allied,  among 
other  things: 

That  one  of  the  defendants  fraudulently  rep- 
resented "that  the  two  alleged  wells  upon  said 
oil  and  gas  lease  were  good  oil  wells;  *  *  * 
that  the  production  of  oil  from  seven-sixteenths 
of  the  oil  and  gas  lease  owned  by  defendants 
would  pay  more  than  all  of  the  deferred  pay- 
ments; *  ♦  •  that  the  scvcn-sixtocnths  in- 
terest of  said  oil  and  gas  lease,  as  owned  by 
the  defendants,  was  actually  worth  more  than 
$21)0.000;  •  *  •  that  the  plaintiffs'  income 
would  be  very  large  from  the  production  of  said 
seven- sixteenths  from  said  well;  that,  if  they 
purchased  said  seven-sixteenths  interest  in  said 
oil  and  gas  Icnse,  the  production  therefrom 
would  net  the  plaintiffs,  at  the  very  lowest, 
$1,500  per  day;  •  •  •  that  defendants  rep- 
resented to  the  plaintiffs  that  a  test  of  said 
two  alleged  wells  on  said  oil  and  gas  lease  could 
not  be  made;  •  •  *  that  defendants  repre- 
sented that  said  oil  and  gas  lease  and  the  two 
wells  thereon  to  be  the  best  in  the  northwMt 
field." 

There  are  also  some  references  In  the  de- 
fendants* answer  to  the  "seven-sixteenths  in- 
terest" sold  by  the  defendants  to  the  plain- 
tiff. The  case  was  submitted  on  special  is* 


sues,  and  the  court  prefaced  the  sabmisslon 
of  the  issues  as  to  false  representations 
this  general  language: 

"Did  the  defendant  I*  J.  Bryan  make  the 
following  representatioxtf  to  plaintiffs  when 
they  were  negotiating  for  the  contract?" 

Issue  No.  1  Inqnires  whether  It  was  repre- 
sented "that  the  two  alleged  wells  upon  said 
oil  and  gas  lease  were  good  oil  wells,"  etc 
Issue  No.  0  required  a  finding  as  to  whether 
It  was  represrated  by  the  defendants  that 
"said  two  alleged  wells,  1  and  2,  upon  said 
oil  and  gas  lease,  were  in-good  condition  for 
immediate  operation,  and  that  they  bad  a 
contract  with  the  Sinclair  Gulf  Pipe  Line 
Company  whereby,  commencing  on  Deconber 
1.  1919,  to  take  all  the  oil  from  the  -said  oU 
and  gas  lease,"  etc.  We  have  already  quoted 
special  issue  No.  6,  which  furnishes  the 
ground  of  the  controversy  pres^tcd  by  this 
assignment.  We  have  also  already  quoted 
the  only  direct  evidence  that  was  given  as 
to  the  value  of  the  lease,  or  the  seven-six- 
toenths  interest  thereia.  The  only  other  evi- 
dence suggested  by  either  party  that  might 
have  any  bearing  on  this  matter  Is  the  testi- 
mony of  the  witnesses  PlckreU  and  Bryan, 
as  follows:  The  witness  PIckrell  testified: 

'^Is  Interest  that  we  bought  from  the  Im- 
perial Petroleum  Company  was  a  working  in- 
terest. There  was  an  overriding  royalty 
or  seven-sixteenths  owned  by  somebody  else. 
That  was  owned  by  Burk-Bronson  &  Calloway. 
•  •  •  As  to  whether  I  knew  that  we  were 
taking  over  the  interest  of  the  one  who  was 
charged  with  the  drilling  of  the  wells,  we  were 
taking  over  the  interest  of  the  one  iriio  was  op- 
erating the  wells." 

The  witness  Bryan  testified: 

lease  is  me  of  those  regular  serai- 
eightbs  working  Interest  and  one-eighth  toy- 
alty  interest,  and  they  acquired  seven-dxtesnths 
in  it  in  considetatimi  that  th^  operate  it  and 

drill  it." 

It  will  thus  be  seen  that  throughout  the 
proceedings  a  distinction  was  maintained, 
though  not  with  entire  consistency  between 
the  oil  and  gas  lease  as  an  entirety  and  the 
seven-sixteenths  undivided  Interest  which  was 
the  subject  of  the  contract  The  language  of 
the  submission  of  issue  No.  6  would,  taken 
literally,  refer  to  the  lease  as  an  entlr^y,  and 
we  do  not  think  that  the  record  Is  sufficient 
to  warrant  a  holding  that  it  should  be  other 
wise  construed.  It  Is  true  that  the  evidence 
last  above  referred  to  makes  it  appear  that 
the  value  of  the  seven-^teentbs  interest, 
which  was  the  subject  of  the  sale,  could  not 
properly  be  mathematically  determined  from 
a  finding  of  the  value  of  the  entire  lease,  but 
the  witness  PlckreU  had  figured  it  in  that 
way  In  the  presence  of  the  jury.  The  taot 
of  the  impropriety  of  the  action  of  tb»  conzt 
in  submitting  an  issue  which  could  not  prop- 
erly form  the  basis  at  a  judgment  Is  not,  on- 


Digitized  by 


Google 


Tex.) 


PIOKBEIX  T.  IMFERIAL  FBTROLEUM  00. 
<tSl  &W.) 


415 


der  tti9  dnnuDstances,  convlndnff  that  a  com- 
stracttou  opposed  to  tho  natural  and  literal 
meanlDf  ot  tbe  langnage  sbould  be  adopted 
or  that  it  was  adopted  by  the  Jury.  We  con- 
dvde  that  ttiere  was  error  In  tbe  entry  of  tbe 
judgment  based  on  this  constmctton  ot  the 
finding,  and  the  case  shonld  be  reversed  for 
this  reason.  We  do  not  think,  however,  that 
we  should  render  Judgment  for  the  plaintiffs. 
The  trial  court  evidently  thoaght  that  the 
Jury  nnderstood  the  finding  to  be  as  to  the 
valne  <^  the  seven-alxteentha  interest  The 
language  used  under  all  the  drctunstances 
waa  likely  to  lead  to  confnslon  and  misun- 
derstanding. Tliere  is  such  uncertainty  ss 
to  tiie  meaning  of  tbe  verdict  that  we  do  not 
feel  warranted  In  rendering  a  Juclgnient  on 
it  Railway  Co.  t.  Hathaway,  75  Tex.  557, 
12  S.  W.  999;  Moore  T.  Moore^  87  Ter.  293, 
3  S,  W.  284. 

As  already  stated,  the  consideration  agreed 
to  be  paid  for  said  seven-slxteenttis  interest 
In  tbe  lease  was  91CO,000.  Of  this  amount 
$30,000  was  paid  in  cash,  and  tbe  balance 
evidenced  by  nine  notes,  one  payable  on  the 
10th  day  of  each  successive  month,  begin- 
ning with  the  10th  day  of  January,  1920. 
The  eight  notes  first  maturing  being  for 
(15,000  each,  and  the  lust  note  for  $10,000. 
The  contract  provided  that  the  proceeds 
from  75  per  cent,  of  seven-sixteenths  of  the 
oil  runs  from  the  lease  should  be  paid  to  the 
nrst  National  Bank  of  Wichita  Falls,  to  be 
credited  upon  eald  notes,  until  they  were 
fully  paid.  The  plaintiCfs  paid  the  first  note, 
but  failed  to  pay  the  other  notes  as  they  ma- 
tured. The  defendants,  !n  their  answer,  set 
up  these  facts,  and  alleged  that  the  notes 
had  been  placed  in  tbe  hands  of  attorneys 
for  collection,  and  prayed  for  Judgment  for 
principal,  interest  and  attorney's  fees  due  on 
said  notes,  according  to  the  provisions  there- 
of, and  also  for  a  foreclosure  of  lien  on  the 
seven-sixteenths  interest  in  the  oil  and  gas 
lease.  The  district  Judge  applied  the  $40,000 
damages,  which  he  concluded  under  his  con- 
struction of  the  verdict  the  plaintiffs  were 
entitled  to  recover  on  their  action  for  deceit, 
in  ^satisfaction  of  the  notes  pro  tanto  as  of 
the  date  of  their  execution  and  gave  the  de- 
fendants judgment  for  tbe  balance  due  on 
the  notes  after  such  application  with  Inter- 
est on  such  balance  at  the  rate  stipulated  in 
tbe  notes,  bnt  refused  to  allow  the  recovery 
ot  any  attorney's  fees  on  this  amount  The 
judge  also  found  tbat  certain  amounts,  being 
75  per  cent  of  tbe  oU  runs  from  said  inter- 
est in  said  property,  had  been  deposited  in 
tbe  First  National  Bank  ot  Wichita  Falls, 
and  decreed  tbat  these  amounts  be  paid  to 
the  defendants  and  credited  on  tbe  Judgment, 
and  foreclosed  a  ilea  on  tbe  said  interest  in 
the  oil  lease  and  all  oil  produced  by  said  In- 
terest on  said  lease  from  the  date  of  the  Judg- 
ment Tin  flftb  and  «dxth  aaslgnmenta  com- 
plala  tkat  then  vm  no  pleadings  that 


would  authorise  the  judgment  In  retermcb 
to  tlie  mon^  In  the  bank,  die  proceeds  of 
oil  runs  from  the  prc^erty,  nor  as  to  any 
oil  that  might  be  produced  by  fbe  property 
pending  t2ie  rale.  Uliere  Is  no  pleading  of 
such  matters,  and  there  may  be  some  doubt 
as  to  whether  this  part  ot  the  judgment  was 
warranted.  We  need  not  decide  tbe  question 
as  In  view  ol  sucb  doubt  the  pleadings  will 
doubtless  be  amended,  and  the  question  not 
likely  to  occur  on  another  trial. 

[i]  Under  the  seventh  asrignment  It  Is  con- 
tended by  appellant  tbat  the  effect  o£  the 
finding  of  the  jury  that  Qie  contract  was  in- 
duced by  defendant's  fraud,  for  which  plain- 
tiffs were  entitled  to  recover  damages,  was 
to  make  the  defendantfs  tlaba  for  recovery 
of  any  unpaid  pon^se  price  tor  said  proper- 
ty an  unliquidated  and  uncertain  demand; 
that  the  defeadants  in  such  case  were  not 
entitled  to  recover  aa  the  contract,  but  only 
such  amount  as  the  jury  found  to  be  tbe  val- 
ue of  the  property  at  the  date  ot  tbe  con- 
tract less  the  payments  tbat  bad  been  m»le; 
and  that  therefore  defendants  men  not  en- 
titled to  recover  interest  as  provided  In  the 
notes,  but  only  l^al  Interest  on  the  amount 
tbat  might  be  found  to  be  doe  from  the  data 
of  the  entry  of  tlie  Judgment.  A  similar 
questi(ni,  though  [weeentlng  the  opposite  con- 
tention, is  raised  by  the  appellees'  cross-as- 
signment, which  complains  of  tbe  refusal  of 
tbe  court  to  allow  them  the  10  per  cent  at- 
torney's fees  on  the  balance  that  was  found 
to  be  doe  on  the  notes.  Tbe  fraudulent  rep- 
resentations did  not  render  tbe  contract  void, 
it  was  merely  voidable;  and  the  plaintiffs,  by 
their  action  for  damages  tor  deceit  elected 
to  affirm  the  contract  In  such  case  the  de- 
fendants were  entitled  to  enforce  plaintiffs' 
(^llgatlOTis  under  the  contract,  and  the 
plaintiffs  had  a  cause  of  action  for  damages 
for  false  representations,  though  by  proper 
pleading  there  might  be  an  offset  In  tbe  same 
suit  of  the  amounts  found  to  be  due  on  the 
respective  claims  of  the  parties.  Allyn  v, 
WilllSi  65  Tex.  71;  13  R.  0.  U,  410;  Pom- 
eroy's  Equity  Jurisprudence  (4tb  Ed.)  f  915; 
Clark  on  Contracts,  |  234;  Scalf  v.  Tompkins 
fll  Tex.  481 ;  Du  Bols  v.  Rooney,  82  Tex.  178, 
17  S.  W.  628.  In  case  of  such  offset  the  ap- 
plication thereof  in  this  case  should  be  made 
as  ot  the  date  of  the  contract  and  tbe  notes ; 
and  the  defendants,  If  there  were  any  bal- 
ance unpaid  on  tbe  notes,  would  be  entitled 
to  recover  interest  thereon  from  their  data 
at  the  stipulated  rate.  Brown  v.  Montgom- 
ery, 19  Tex.  Civ.  App.  548,  47  S.  W.  803 ; 
Tomiddns  Galveston  St  Ballway  Co.,  4 
To..  Civ.  At^  1,  23  S.  W.  25;  King  v.  Brea- 
sl^  32  8.  W.  729. 

[I]  Under  tbe  case  as  pleaded,  we  think 
also  that  the  defendants  would  be  entitled  to 
zeoover  attorney's  flsea  on  the  belanoe  tbat 
was  found  to  be  dne  after  allowance  at  the 
offset  This  would  eeem  to  result  Crom  tbe 
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applieatlon  of  the  principles  stated ;  and  the 
authorities  last  above  cited  Bustaln  this  con- 
clusion. We  do  not  think  there  Is  any  con- 
flict in  this  holding  with  the  case  of  Lanlng  v. 
Iron  City  National  Bank,  80  Tex.  601,  35  S. 
W.  104S,  relied  upon  by  the  appellant  In 
that  case  the  holder  of  certain  notes  brought 
a  premature  suit  thereon  and  wrongfully  lev- 
ied an  attachment  on  the  debtor's  property. 
The  debtor  reconvened  in  the  suit  and  re- 
covered damages  in  excess  of  tbe  amount  of 
the  notes.  The  trial  court  allowed  the  plaln- 
ti£F  attorney's  fees  on  the  full  amount  that 
would  be  due  on  the  notes  without  tbe  off- 
set and  it  was  decided  by  the  Supreme  Oonrt 
that— 

"There  was,  in  fact,  at  the  time  the  notes, 
fell  due,  nothing  justly  and  rightfully  due  from 
the  defendant  to  tbe  plaintiif ;  for,  although  the 
unliquidated  damages  would  not  operate  as  an 
extinguishment  of  the  notes,  the  d^m  could 
by  law  be  so  applied  by  the  court** 

In  two  of  the  cases  we  have  dted  there 
was  a  balance  due  after  api^lcatlon  of  the 
ofBset  and  attorney's  Cees  were  allowed  on 
tbls  balance.  If  the  jriaintiffa,  in  bringing 
this  suit,  bad  recognised  the  binding  obliga- 
tion oi  the  notes  and  offered  to  pay  any  bal^ 
aaoa  that  m\gbt  be  fonnd  to  be  due  oa  them, 
U  any,  after  ascertainment  of  the  amount  of 
tbelr  damases,  a  different  case  mlgbt  be  pre- 
sented. In  such  case  there  might  bare  been 
no  tteceasUy  for  tbe  defendants  to  se^  any 
affirmaUTe  reHef  on  the  notes;  their  task 
would  have  been  a  dtiFenae  of  tbe  suit  fOr 
damages.  Bnt  tbe  plaintiffs  were  Insisting 
until  Just  before  the  beginning  of  the  intro- 
dnctlcsi  of  tbe  erldmce  upon  a  resdsriim  of 
tbe  contract  They  had  pleaded  In  the  alter- 
native for  damages  and  flied  their  election 
to  stand  on  their  action  tor  damages  Just 
before  entering  upon  the  triaL  But  mea  then 
they  were  denying  liability  on  the  notes  and 
Insist  in  this  court,  as  we  have  stated,  that 
they  are  not  bound  by  tbe  obligatttms  of  tlie 
contract  Under  such  circumstances  we 
tliink  the  defendants  would  be  entitied-to  tbe 
Indemnity  provided  by. tbe  contract  to  cow 
the  costs  incurred  in  the  enforcement  of  Its 
obligations. 

[7]  If  the  Bryan  Oil  Corporation  be  a  dif- 
ferent person  from  the  Imperial  Petroleum 
Company,  and  If  It  did  own  tbe  notes  at 
the  time  of  the  trial,  It  would  not  be  a  neces- 
sary party  to  the  suit.  Having  acquired  the 
rights  of  the  Imperial  Company  pending  the 
litigation.  It  could  prosecute  tiie  litigation  in 
the  name  of  said  company.  Evana  r.  Beeves, 
6  Tex.  Clv.  App.  254,  26  S.  W,  220. 

For  the  reasons  stated,  the  Judgment  will 
be  reversed,  and  the  cause  remanded. 

On  Motion  for  Rehearing. 

[I]  We  cannot  assent  to  the  appellants'  In- 
rtstence  that  it  Is  our  duty  to  raider  Judg- 
mmt  bate  en  the  verdlet  of  tbe  ixuj  ratber 


than  to  remand  the  cause.  While,  as  we 
have  held,  the  literal  meaning  of  the  issue 
submitted  was  not  couQoed  to  the  require- 
ment of  a  finding  as  to  the  value  of  the  sev- 
en-sixteenths Interest  In  the  lease,  and  the 
court  was  not  warranted  in  placing  such  con- 
struction on  the  verdict  and  rendering  the 
judgment  accordingly,  yet  the  record  and 
manner  of  the  submission  of  the  issue  Is 
such  that  it  is  not  dear  that  the  Jury  under- 
stood just  what  was  submitted  to  them.  Tbe 
Issue  submitted,  "What  was  the  reasonable 
market  value  of  the  lease  and  tbe  wells, 
etc.?"  conceding  that  there  was  no  Intention 
to  limit  the  finding  to  the  seven-sixteenths 
Interest,  is  ambiguous.  The  value  of  the  oil 
lease  would  not  be  the  same  as  the  value  of 
the  wells,  taking  the  language  literally.  The 
value  of  the  lease  would  be  diminished  by 
the  one-eighth  royalty  charge  due  the  les- 
sor, while  the  value  of  the  wells  would  in- 
clude both  the  lessor's  and  lessee's  Interest 
The  evidence,  as  we  have  suggested,  tends  to 
show  that  the  Interest  sold  to  plaintiffs,  being 
an  "operating"  Interest,  might  not  be  of  the 
same  value  as  an  "overriding"  sevra-alx- 
teenths  Interest  owned  by  the  Bnrk-Brunson 
ft  Calloway  Company.  It  was  the  duty  of 
the  court  to  submit  only  Issues  made  by  tbe 
pleading  and  on  the  answer  to  which  judg- 
ment might  be  rendered.  The  Jury,  composed 
ot  reasonable  men,  probably  knew  that  tbe 
court  was  submitting  Issues  of  fact  made  by 
the  pleading,  and  that  their  answers  would 
be  the  basis  of  the  Judgment  They  were 
likely  to  have  been  confused  as  to  tbe  mean- 
ing of  this  Issue,  and  may  have  concluded 
that  tbe  court  was  submitting  tbe  Issue  made 
by  the  pleading,  and  which  he  should  have 
submitted ;  that  is,  tbe  value  of  the  interest  In 
the  lease  sold  to  the  plalnttfts.  Tbe  trial 
court  knew  how  he  understood  tbe  questiffli 
and  was  In  posltlmi  to  know  what  meaning 
was  given  to  It  In  the  srgumrat  at  the  case 
before  the  Jury,  and  we  must  assume  was  im- 
pressed with  the  beUef  that  the  Jury  attach- 
ed tbe  same  meaning  to  the  issue  as  did  tbe 
trial  court  If  we  should  render  the  Judg- 
ment here,  we  would  deprive  the  appellees  of 
the  opportunl^  of  showing  the  facts  aa  to 
the  argumait  ot  the  case,  etc.,  as  might  lead 
to  the  conclusion  tbat  it  would  be  unjust  to 
render  Judgment  on  a  construction  of  the  Is- 
sue which  was  not  adopted  in  the  ari^ment 
of  the  case  to  tbe  Jury.  There  are  a  number 
of  authorities  wjblch  sustain  us  In  prindple 
in  the  conclusion  tbat  we  ought  not,  imder 
such  drcnmstances,  render  Judgment  here. 
Howeth  T.  Anderson,  25  Tex.  KS7,  S73,  TS  Am. 
Dea  S38;  H.  ft  T.  C.  Ry.  Ca  v.  State,  24  Tex. 
Clv.  AKP.  UT,  86  S.  W.  231,  conduding  sen- 
tence of  opinion;  Gose  v.  Coiyell,  59  Tex. 
Clv.  App.  604, 126  S.  W.  1168.  In  Howeth  v. 
Anderson,  the  Supreme  Court  said: 

"The  view  we  have  taken  of  the  eaae  would 
load  to  the  csndition  at  Jodpnent  for  the  de- 
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fendants  upon  th«  TMrdfct,  but,  ai  that  might 
drpriTe  the  plaintiff  of  having  the  ci^se  reriaed 
upon  the  evidence,  a«  he  might  have  done  had 
the  jadgment  been  adverse  to  him  in  the  court 
below,  and  he  might  suffer  an  injastice  by  the 
case  taking  a  direction  which  he  was  not  bound 
to  anticipate,  the  judgment  will  be  reversed 
and  the  caase  remanded  for  farther  proeeed- 
ings.** 

So  In  Ola  case,  if  the  trial  court  had 
flnall7  adopted  the  coautructitm  of  the  verdict 
histeted  apon  by  appdlanti.  appeUees  would 
have  bad  aa  {qnwrtanlty  of  presenting  In  a 
motion  for  new  trial,  all  the  facts  which 
would  make  It  inequitable  for  the  court  to 
render  a  judgment  upon  such  construction 
and  a  ratditfon  of  the  Judgment  here  would 
deprive  than  of  this  opportunity.  In  the 
case  of  Moon  t.  Moore^  67  Tex.  29S,  8  3.  W. 
28S,  where  there  was  a  controversy  as  to  the 
construction  of  the  verdict,  it  was  said: 

"It  may  be  that  the  court  correctly  Interpret- 
ed the  language  oi  the  Jury,  or  it  may  be  tii^ 
they  agreed  Mily  that  defendant  was  entitled 
to  one  half  the  land,  and  failed  to  agree  upon 
the  issaes  Involving  the  question  of  title  to  the 
other  half.  As  to  the  true  construction  of  such 
a  verdict,  neither  the  lower  court  nor  this  court 
is  permitted  to  speculate.  The  verdict  must 
find  all  the  issues  made  by  the  pleadings  in 
laBguage  which  does  not  admit  of  mistake.  It 
should  be  the  end,  and  not  the  eontinnation,  of 
the  controversy." 

We  adhere  to  our  former  judgment,  and 
the  motion  for  rehearing  will  be  overmled. 


PAYNE  V.  WHITE  HOUSE  LUMBER  CO. 
(NO.  1790.) 

(Court  of  Oivn  Appeals  of  Texas.  Amarlllo. 
Hay  11,  1021.   Behearing  Denied 
June  1,  1821.) 

1.  Railroads  <ts)5i/M  New,  vol.  6A  Kiy-No. 
Series— Sebstltntloa  of  federal  ageit  uder 
Traesportatlea  Act. 

The  substitution  of  federal  agent  appointed 
noder  Transportation  Act  1920  as  defendant  in 
a  suit  sgainst  the  Director  Oeneral  and  a  rail- 
road company,  though  made  without  the  notice 
ordinarily  required  by  the  state  practice,  is  suf- 
ficient where  such  notice  is  waived  by  an  ap- 
pearance by  the  attorneys  who  ■signed  tie  plead- 
ingB  for  the  Director  General  and  represented 
tbe  agent  at  the  trial,  making  objection  and  tak- 
fog  bOls  of  aeeptions. 

2.  Evideace  ®=;344--JDdEclal  notice  that  Direc- 
tor General  of  Railroads  was  succeeded  by 
Agent  of  Prssfdsnt. 

Where  suit  was  brought  against  a  railroad 
company  and  the  Director  General  of  Railroads, 
who  was  thereafter,  before  trial  of  the  ease, 
(HsiBiseed  and  soceeeded  by  the  Agent  of  the 
President  under  Transportatton  Act  19S0,  the 


court  win  take  judfdal  notice  of  the  fact  that 
the  latter  was  agent  for  the  company  prior  to 
the  trial  and  that  the  former  IMrector  General 
was  no  longer  entitled  to  represent  the  gov- 
ernment at  that  time. 

3.  Commerce  ^89— District  Cosrt  has  Jorfs- 
dlctloi  of  salt  to  recover'  demorraae  and  ex- 
cess freight  ehargee  made  In  violatlei  of  In- 
terstate Commeree  CoMMlsslon  rule. 

The  district  court  has  jurisdiction  of  a  suit 
to  recover  excessive  freight  charges  and  de- 
murrage paid  under  protest,' though  the  initial 
Jurisdiction  is  witii  the  loterstalfe  Commerce 
Gommiasion  to  fix  and  ettaUIsb  rules  and  rates; 
tbe  suit  being  to  recover  charges  demanded 
and  paid  In  violation  of  tbe  Interstate  Com- 
merce Commission's  rule  fixing  demurrage 
charges  and  freight  rates,  aud  not  to  asssU  the 
rule  as  unreasonable. 

4.  Evidenee  «=9489— Testimony  as  to  what  con- 
stnutsd  market  valve  admissible  where  wit- 
ness tsstlfled  hs  knew  the  mnrket  value. 

In  an  action  against  a  railroad  for.  damages 
for  shortage  between  weights  at  points  of  ship- 
ment and  destination  of  certain  cars  of  coal  de- 
livered to  consignee,  testimony  of  a  witness, 
that  the  market  value  of  the  coal  was  the  price 
at  the  mines  plus  carriage  and  tax  and  giving 
the  amount  at  each  place  on  eadi  shipment, 
was  admissible  where  he  first  testified  tiiat  he 
knew  the  market  value. 

6.  Actios  «=>48(3)— Causes  of  aetlon  for  «t- 
cesslve  freight  and  demurrage  charges  and 
damaiss  for  shortage  of  coal  properly  Joined. 
Causes  of  action  against  a  railroad  for  ex- 
cessive  freight   charges,   demurrage  charges 
wrongfully  exacted,  and  damages  for  shortage 
of  coal  delivered,  were  properly  joined,  since 
alt  grew  ont  of  contracts  of  shipment  and  were 
not  ex  delicto,  but  ex  contractu,  and  betweoi 
the  same  parties. 

6.  Witnesses  €3p255(7)— Testimony  from  reo- 
erds  made  by  witness  was  admissible,  though 
records  themselves  were  exhibits  and  witness 
had  no  Independent  reoollectlon  of  facts. 

In  an  action  against  a  railroad  company  for 
damages  for  shortage  of  coal  delivered  to  plain- 
tiff, testimony  of  tbe  manager  of  plaintiff's  busi- 
ness at  the  place  of  delivery,  aa  to  the  weight 
of  two  cars  of  coal  upon  their  arrival,  was  ad- 
misaible,  though  witness  testified  from  his  rec- 
ords which  were  attached  to  his  deposition  as 
an  exhibit  showing  the  weight  of  the  two  cars, 
where  his  duties  were  to  keep  correct  records 
of  such  transactions,  the  cars  were  unloaded  un- 
der bis  direction,  and  he  weighed  tbe  coal  and 
made  the  entries  at  the  time  of  unloading  and 
identified  the  wel^t  sheets  from  which  he  tes- 
tified as  original  records  from  his  oSee,  sl- 
tfaODgh  he  hsd  no  independent  recollection  of 
the  weights. 

7.  Witnesses  4b>255(7)— Tsstlmony  from  orlg. 
leal  sheets  made  by  witness  sdmlsslbis, 
thoagh  bosk  In  whliA  same  kept  not  offered  la 
evidenoo. 

Where  a  witness,  in  an  action  to  recover 
from  a  vaflroad  eompmy  for  shortage  «f  coal 
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deliTered  to  plaintiff,  testified  as  to  the  weight 
of  certain  cars  delivered,  from  certain  weight 
sheets  made  by  him  at  the  time,  the  fact  that 
the  hook  in  which  the  sheets  were  kept  was  not 
offered  In  eTidence  did  not  render  them  inad- 
missible; only  the  entry  In  the  book  relevant 
to  the  issue  being  admissible. 

8.  WItnesaea  «=s>255(7)  —  Teatlmony  as  to 
weight  of  can  of  coar  weighed  and  entered  In 
books  by  witness  at  time  of  ueloaiflng  admis- 
sible, where  witness'  superior  testified  as  to 
eorreetess  of  entries. 

In  an  action  to  recover  from  a  railroad 
company  for  shortage  of  coal  delivered  to  plain- 
tiff, testimony  of  a  witness  as  to  the  weight 
of  part  of  two  cara  delivered  was  admissible, 
where  the  weights  were  entered  by  him  in  the 
books  at  the  time  of  anloadiog,  wbdch  was  part 
of  his  duty,  and  plaintiETs  general  manager  tes- 
tLGed  as  to  the  correctness  of  the  entries  made. 

9.  Evidence  «s9376(i)— Testimony  of  witness- 
es as  to  weight  of  ears  of  coal  admissible 
along  with  original  scale  tickets  showing 
weights  of  cars  and  coal  In  pounds. 

In  an  action  against  a  railroad  company  to 
recover  for  shortage  of  coal  delivered  to  plain- 
tiff, testimony  of  witnesses  who  weighed  out 
the  cars  of  coal  at  the*ijBtial  points  of  shipment, 
that  in  the  line  of  their  dutiee  they  kept  a  rec- 
ord of  the  weights  of  the  care  when  empty  and 
loaded  and  that  each  attached  the  original  scale 
tickets,  which  corresponded  with  the  entries  on 
thdr  books,  was  admisrible,  as  were  the  scale 
tickets  themselves,  npon  which  the  weights, 
gross,  tare  and  net,  were  stamped  when  the 
weigUng  was  done;  the  fignres  on  the  tickets 
being  coDStrned  to  mean  pounds  Aid  not  tons. 

10.  Carriers  «s3lOO( I) —Though  cars  were 
kaitehM  owing  to  watliOBts,  oarrier,  though 
wIthoBt  fault,  uot  entitled  to  demurrage  for 
free  time  allowad  shipper  in  snob  case. 

miotrgh  cars  were  bunched  through  no  fault 
of  the  carrier  but  owing  to  washoats  over  which 
It  had  no  control,  it  could  not  collect , demur- 
rage for  the  free  time  which  the  rules  grant  the 
shipper  under  such  conditions,  making  it  im- 
possible to  get  cars  for  loading  and  unloading, 
and  which  demurrage  the  rules  also  stipulate 
shall  be  refunded. 

it.  Appeal  aud  error  «=3926(l)— Where  court 
adnltted  avldeaee  on  Issue  after  sustaining 
nteeptlon,  and  patltlen  not  amended,  It  Is  pre- 
aumnd  court  ohanged  mind. 

Where,  in  an  action  to  recover  demurrage 
charges  paid  under  protest,  the  court  admitted 
an  expense  bill  to  show  the  amount  of  demur- 
rage and  rendered  judgment  therefor  after  hav- 
ing sustained  exceptions  thereto,  and  that  por- 
tion of  the  petition  suing  for  demurrage  was 
not  stricken  out,  it  will  be  presumed  on  appeal 
that  the  court  changed  bis  mind. 

12.  Carriers  «s  1 35— Where  no  objeotlou  to 
bills  showing  weight  of  ear  of  coal  delivered 
to  oouslgnee,  no  error  la  allowing  amount 
stated  therein. 
In  an  action  to  recover  for  shortage  of  coal 

delivered  to  consignee  where  there  was  no  ob- 


jection to  the  introduction  of  a  frei^t  bill  and 
expense  bi]l  showing  the  weight  of  a  ear  of  onL 
the  court  was  justified  In  allowing  the  amosBt 
therein  etated. 

13.  Carriers  «=»I34— Evideaoa  b^d  to  supptrt 
Jedgmeut  for  shortage  In  ooal  dalhrerei 
though  fliera  was  probabie  ehauea  of  ioss  r: 
error  fu  uaeortaiuinB  weight  thereof. 

Evidence  held  sufficient  to  support  tbe 
amount  of  a  judgment  for  shortage  in  cool  de- 
livered to  consignee  due' to  its  having  been  ship- 
ped in  open  cars  to  save  money  in  loading  sod 
unloading,  though  there  was  probable  chance 
of  loss  or  error  in  aseertai^ng  the  weiglit 
thereof. 

Appeal  from  District  Court,  Baophill 
Ootmty ;  W.  R.  Ewlog,  Jodge. 

Actt<Hr  1^  the  White  House  Lnmlw  Oom- 
pan7  against  Walkor  D.  Hlnes,  Directs' 
General  of  Railroads,  and  the  Panhandle  k 
Santa  F6  Railway  Company,  wberdn  Jidu 
Barton  Payne  was  subsHtnted  as  defendant 
Jndgmmt  fbr  plaintiff,  and  defendant  John 
Barton  Payne  appeals.  AfSrmed. 

Terry,  Cavin  &  Mills,  of  Galveston,  asd 
Hoover.  Hoover  ft  Willis,  of  Canadian,  tfx 
a^^Uant 

Sanders  ft  Jennlnga^  of  Canadian,  for  q>- 

pellee. 

HUFF,  0.  J.  The  appellee  lumber  ccmpa- 
ny,  a  corporation,  originally  filed  its  pettdoo 
in  the  district  coart,  December  2, 1919,  against 
Walker  D.  Hlnes,  Director  Qeneral  of  the 
United  States  Railroad  Admdnfstration,  and 
Panhandle  ft  Santa  F6  Railway  Companj. 
It  sned  for  damages  for  all^^  ahorta^ 
between  weights  at  point  of  shipment  and 
weights  at  destinatlcm  of  a  nnmber  of  cars  of 
coal  shipped  from  points  tn  0(d(»ndo  to  in 
oflSces  at  White  Deer.  Pampa,  Miami,  and 
Cbnadtan,  Tex. ;  the  total  Mortage  allied  b> 
be  21  tons,  made  up  of  several  thousand 
poonds  shortage  on  each  of  the  cara  named, 
and  alleged  to  have  been  the  matfeet  value 
of  $10  per  ton,  or  a  total  of  $210.  All  ot 
aeld  shipments  occurred  during  the  yearI91& 
Also  it  is  allied  and  claimed  the  right  to  a 
refund  of  various  demurrage  charge  paid 
under  protest  during  the  year  1918  ot  » 
Dumber  of  diXferent  shipments  of  coal  and 
iumber  at  destination,  Canadian,  Tex.,  ally- 
ing that  the  cars  of  said  shipment  were  de- 
layed In  transit  and  delivered  in  such  num- 
bers as  to  exceed  the  consignee's  daily  rate 
of  shipment,  and  also  that  they  exceeded  ap- 
pellee's facilities  for  unloading  witbia  tlK 
free  time,  but  for  which  the  demurrage 
would  not  have  occurred.  The  total  amount 
of  damage  claimed  was  $643J26,  with  1^  bi* 
terest  on  same  from  date  of  coUectioa 

It  Is  also  sought  to  record  for  an  over 
charge  fw  fr^j^t  <Hk  a  car  ct  lumber  frm 
Calcaedeu.  La.,  to  White  Deer,  Tex.,  in  the 
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sum  of  ¥185.22  and  legal  Interest  from  date 
at  payznoit  at  tbe  orerctaarge.  The  latter 
shipment  was  made  during  DecenAer. 
1917,  and  arrived  during  January,  1918. 
Walker  D.  Hlnee  filed  a  plea  In  abatemoit, 
based,  fim^  upon  the  ground  that  as  to  the 
dalm  tor  demurrage  and  orercharge  of 
freight  snch  matters  were  fixed  by  rules  of 
the  Interstate  Oonunerce  Commlsslop  of  tbe 
Onlted  States,  and  that  snch  Oommlssiiai 
has  Jurisdiction  to  detmnlne  the  correctaees 
tbflreoC»  and  that  the  district  court  of  Hemp* 
tani  connly  did  not  have  jurisdiction  ct  the 
suit  to  reooTOC  tiie  same,  in  the  absoice  cfC  a 
showing  In  plaintiff's  petition  that  any  appli- 
cation had  been  made  to  the  Interstate  Com- 
merce Commisston  for  rellet,  and  farmer 
that  tbe  matter  complained  of  fu  the  salt 
occurred  while  the  Panhandle  &  Santa  F6 
Bailway  Company  was  under  the  control  of 
the  United  States  Bailway  Administration, 
and  that  at  the  time  of  filb^  the  plea,  Aug- 
gnst  18,  1920,  such  admlnlstratltm  was  repre- 
sented .  by  John  Bartm  Payne,  Walker  D. 
Bines  having  beoi  dismissed,  and  that  John 
Barton  Payne  diould  be  made  a  party  to  tbe 
suit,  for  which  reason  be  asked  that  the  case 
be  ccmtlnued. 

Such  plea  of  abatement  having  been  over^ 
ruled  and  erceptlons  noted,  def^idant  Hlnes 
then  filed  his  original  answer,  in  which  he  ex- 
cepted to  the  plalntlfTs  petition  on  varions 
grounds  and  pleaded  that  the  Panhandle  & 
Santa  Ffi  Bailway  Ccmpany  was  not  respon- 
sible; that  the  Interstate  Commerce  Com- 
mission had  Jurisdiction  over  the  claim  for 
freight  and  demurrage  and  that  the  claim 
should  have  been  first  presented  to  such  Com- 
mission ;  that  the  cars  being  in  a  group  arose 
tiom  the  act  of  Ood  in  the  nature  of  an  un- 
precedented washout  of  the  track  which  caus- 
ed tbe  cars  to  accumulate  at  points  without 
any  n^lgence  on  tbe  part  of  defendant; 
that  tbe  coal  was  shipped  in  open  cars,  such 
as  would  naturally  permit  some  of  It  to  es- 
cape therefrom;  that  sach  shipments  were 
for  the  cravenience  of  the  public  to  save 
money  In  loading  and  unloading,  and  that  the 
Regional  Director  had  made  a  ruling  that  the 
admlnlstratlcm  would  not  pay  for  loss  and 
damage  when  so  shipped  except  In  certain  in- 
stances arbdng  from  fire,  theft,  etc:  He  also 
pleaded  mlBj(^nder  of  causes  of  actitHk  in  that 
the  freight,  demurrage,  and  shortage  of  coal 
would  require  tbree  entirely  differait  adju- 
dkattona ;  alsc^  that  tbe  shortage  would  he 
doe  to  natural  causes,  such  as  shrinkage 
en  route.  The  plaintiff  below,  appellee  here, 
by  BuppIoDeutal  petttlni,  pleaded  that  since 
the  Institution  of  this  >uU  tbe  Preeidott  (tf 
the  United  States  baa  anwinted  Jtdm  Barttm 
Payne  as  representative  of  all  railroads  un- 
der government  c<Mitrol,  to  succeed  Walker 
D,  Hlnes,  the  ai^intment  being  In  virtue  of 
sn  act  of  Congress,  which  provided  specifical- 
ly Uiat  at  tbe  time  of  snch  appctotmen^  and 


by  reasra  aiere<^  no  paiding  suit  should 
abate  against  any  carrier  originally  under 
government  contri^  and  that  It  then  made 
substltuticHi  of  Payne  in  the  place  of  Hlnes,  In 
accordance  with  the  prorlBion  of  the  act,  and 
prays  for  Judgmoit  in  accordance  with  the 
original  petition.  The  court  substituted 
Payne  by  an  wder  mtered  of  record  at  the 
same  term  at  which  such  supplemental  peti- 
tion was  filed.  No  citation  or  notice  to 
Payne  was  Issued,  and  defendant  Bines  ex.- 
c^ed  to  the  action  of  the  court  The  case 
was  tried  before  tbe  court  without  a  Jury, 
and  the  court  rendwed  Judgment  against 
John  Barton  Payne  as  Federal  Agent,  for 
{974.60,  with  interest  tiiereon  from  Septem- 
ber 1,  1920.  John  Barton  Payne  filed  a  mo- 
tion for  new  trial  and  an  appeal  bcmd  and 
brings  this  case  before  this  court  for  review. 

[1, 2]  The  first,  second,  and  third  assign- 
ments of  error  relate  to  the  acU(«i  of  tbe 
court  In  rendering  Judgment  against  Stiba 
Barton  Payne  as  Agent  of  the  Railroad  Ad- 
ministration, for  the  reason  that  be  had  no 
notice  and  could  not  be  substituted  as  a  mat- 
ter of  law  without  being  cited,  or  having  no- 
tice served  upon  him,  and  that  the  court 
erred  In  overruling  defendant's  motion  that 
the  cause  be  continued  for  the  piurpose  of 
citing  appellant.  The  record  shows  In  this 
case  that  John  Barton  Payne,  Agent,  was 
substituted  for  Hlnes  by  the  supplemratal 
petition  and  order  ot  court  before  entering 
upon  the  trial  of  the  case,  Hlnes  and  the 
railroad  appear  to  have  been  dismissed  by 
the  action  of  the  appellee  in  filing  Its  supple- 
mental petition.  The  same  attorneys  that 
repres^ted  Hlnes  and  the  railway  company 
represented  Payne  In  his  motion  for  new  trial 
and  on  his  appeal  In  this  case.  The  case 
seems  to  have  be«i  fully  develi^ed  In  the 
trial  court  on  the  facts,  and  counsel  repre- 
senting Payne  at  that  time  or  at  this  time 
show  that  they  represented  def^dant  In  the 
trial  court,  making  objectlcms  and  taking 
bills  of  exception  to  the  action  of  the  court 
In  its  various  rulings,  however,  s^Tilng  it  as 
attorney  for  Hines  and  the  railway  com- 
pany, except  'In  th»  motion  for  new  triaL 
There  Is  a  bill  of  exception  in  tbe  record  tak- 
en by  the  attorneys  for  Hlnes,  redtliu;  tbe 
various  facts  above  set  out  with  reference  to 
the  substltntttn  of  Payne  for  Hines,  without 
dtatlcm  or  notice,  and  statli^r  that  tbe  at- 
torneys did  not  appear  fev  Payne  but  for 
Bines.  However,  the  trial  court  qualifies  tbe 
bill  by  stating  tbat  if  cotmse!  tor  appellant 
stated  that  t3iey  were  not  appearins  tfor 
Payne  In  the  trial,  he  did  not  bear  It,  and 
tbe  Judgmrat  recites  that— 

"Both  plaintiff  and  defendant  appeared  by  at- 
torneys, annouaced  ready  for  triaJ,  and  a  jnry 
being  waived,  all  matters  of  fact  as  well  as  of 
law  were  submitted  to  the  coDrt.  The  court 
bavii^  heard  the  pleading  read,  the  evidence 
oBtttdt  the  argnment  of  comsel,  and  being  ad- 
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vised  M  to  the  law,  here  rendere  Jodgment  and 
decrees  in  said  cause." 

To  reverse  this  case  upon  tbe  assignments 
made  would  be  upon  a  bald  technicality. 
This  court,  in  Uie  case  of  nines  t.  Collins, 
227  S.  W.  332,  ratber  expressed  the  <^lnion 
that  In  ttae  substltntltm  of  the  Agent  of  the 
GoTemment,  under  the  Transportation  Act 
of  1920  (41  St&t.  456).  service  upon  falm  might 
be  required.  However,  tbe  case  was  not  re- 
versed upon  that  grounds  but  upon  others ; 
but  we  were  then  of  the  opbiltm  that  posalbl? 
under  our  practice  such  notice  or  service 
would  be  required.  There  seems  1;o  be  a 
dlverdty  of  opinion  among  the  courts,  as  to 
tbe  meaning  of  that  act,  or.  In  other  wends, 
the  method  by  whldi  ttae  agent  should  be 
made  a  party.  We  call  especial  attention  to 
the  case  of  Oundlacb  v.  Railway  Co.  (Wis.) 
170  N.  W.  986,  and  the  case  of  Kersten  v. 
Bines  (Mo.)  223  8.  W.  B86.  Theae  cases  seem 
to  hold  that  it  would  be  suffldoit  simply  to 
substitute  Payne  fOr  Hines  in  the  Judgment 
without  notice.  However  this  may  be,  we 
regard  the  question  as  one  of  the  practice 
for  determination  by  the  forum  vhere  the 
litigation  Is  pendli^,  and  that  the  transition 
from  Hlnes  to  Payne  as  party  does  not  abate 
the  suit  and  does  not  affect  the  rights  of  the 
complfllnnnt,  but  preserves  his  rights,  and 
therefore  any  method  by  which  Payne  may  be 
mnde  a  party,  satisfying  the  practice  In  the 
court  where  the  suit  Is  pending,  we  presume 
would  be  -sufficient  to  continue  the  litigation 
to  flnal  Judgment  in  tbe  name  of  Payne.  In 
this  state,  while  notice  or  citation  Is  ordi- 
narily required  to  bring  In  a  new  party,  yet 
such  notice  or  dtatlon  may  be  waived  by 
making  an  appearance,  and  we  think  under 
tbe  facts  of  this  case  that  the  court  was  Jua- 
tlfled  in  holding  that  tbe  attorneys,  whose 
names  were  signed  to  the  irieadings  for 
Hlnes,  were  In  fact  tbe  attorneys  represent- 
ing John  Barton  Payne,  Agent,  under  the 
Transportation  Act.  We  take  Judicial  no- 
tice of  the  fact  that  be  was  tbe  agent  for  tbe 
company,  some  time  prior  to  the  trial  of  this 
ease  in  the  lower  court,  and  that  Hlnes  was 
no  longer  a  Director  General  or  entitled  to 
represent  the  government  at  that  time.  If 
Hines  was  dismissed  from  the  case  by  the 
appellee  in  a  supplemental  petition,  and  by 
order  of  the  court,  it  was  rather  a  strange 
and  anomalous  procedure  for  him  to  still  re- 
main In  the  trial  court  and  make  a  complete 
defense  to  tbe  cause  of  action  alleged  as  a 
party  to  the  suit,  when  he  was  no  longer  a 
party,  and  that  John  Barton  Payne  should 
then  take  advantage  of  his  bills  of  excep- 
tions and  his  objections  to  the  testimony  and 
to  the  action  of  the  court  In  rendering  judg- 
ment and  present  the  very  same  objections 
to  this  court  for  review  and  at  the  same  time 
contend  that  he  bad  not  made  an  appearance 
In  the  trial  court.  To  hold  that  the  trial 
court  was  not  JustlQed  In  treating  ai^lant 


as  having  appeared  in  the  court  below,  would 
be  to  do  so  in  the  face  of  almost  a  conclusive 
presumption  that  be  had  then  made  bis  ap- 
pearance, and  to  set  aside  the  flndingB  of  the 
court  in  the  Judgment  that  tbe  defendant 
did  appear  by  counsel  and  answer  would  be 
in  the  face  of  the  record.  We  believe  tbe  as- 
signments should  be  overruled.  Smith  v. 
Smith,  123  S.  W.  19S;  Railway  Co.  v.  Mc^ 
Carty.  29  Tex.  Civ.  App.  616,  60  S.  W.  229: 
York  V.  State,  73  Tex.  651,  U  S.  W.  869;  4 
C.  T.  pp.  1362,  1364.  1365.  134%  1341;  Morris 
V.  Anderson,  152  S.  W.  679  (6). 

[3]  Tbe  fourth  and  sixth  asslgDments  deny 
the  Jurisdiction  of  the  district  court  to  de- 
termine the  claim  with  reference  to  demur- 
rage and  freight  chaises  and  assert  that  the 
Jurisdiction  Is  with  the  Interstate  Ctnnmerce 
Commission.   It  is  asserted  that  the  petition 
on  such  claim  Involved  a  construction  of  the 
rules  of  the  Interstate  Commerce  Oommis- 
slon  and  for  that  reason  the  district  couxt 
had  no  Jurisdiction.   This  Is  not  a  BUlt  at- 
tacking tbe  rule  of  the  Interstate  Oopunerce 
Commission  fixing  demurrage  diai^  or  tbe 
freight  rate  as  being  unreasonable,  but  Is  a 
suit  to  recover  charges  demanded  and  paid 
in  violation  of  the  rule.  The  petition  mi^t 
have  been  more  specific,  but  It  Is  apparait 
the  rule  or  rate  fixed  by  tbe  GoounlBBion  Is 
not  assaQed,  but  it  wag  the  act  of  danand- 
Ing  and  receiving  demurrage  and  frelsbt  not 
authorised  to  be  collected  under  tbe  rules 
filed  with  the  Interstate  OommeEce  Gommis- 
aloa.   The  iidUal  Jurisdif^oii,  of  oourse;  la 
with  the  Commission  to  fix  and  establish 
rules  and  rates  for  terminal  charges,  or  oth- 
er transportation  charges.  The  petition  does 
not  present  an  administrative  qnestioD  upon 
which  the  road^s  UablUty  depends  and  do« 
not  involve  a  question  of  the  reasooablouss 
of  a  practice  In  Interstate  commerce,  of 
which  the  Interstate  Oommeroe  CommlssioB 
has  the  Jurisdiction.  We  think  In  an  action 
of  this  character  tbe  only  question  between 
the  shipi>er  and  carrier  is  what  was  the  le- 
gal right  of  the  carrier  under  its  rules  and 
regulations  to  collect  demurrage,  and  not 
what  they  should  have  been.  U.  S.  Comiriled 
Statutes,  I  SS72;  Railway  Co.  v.  I^eweUen, 
192  Fed.  640,  113  C.  C.  A.  414 ;  Railway  Co. 
V.  Sonman  Shaft  Coal  Co.,  242  U.  S.  120.  37 
Sup.  Ct.  46,  61  L.  Ed.  188 ;  U.  S.  v.  Pennsyl- 
vania Ry.  Co.,  242  U.  S.  208,  37  Sup,  Ct  95v 
61  li.  Ed.  251;  Railway  Co.  v.  Solum.  247 
U.  S.  477,  38  Sup.  Ot.  650,  62  li.  Ed.  1221 ; 
GImbel  V.  Barrett  (D.  C.)  215  Fed.  lOM; 
Railway  Co.  v.  Rogers,  75  W.  Ya.  556,  81  S. 
E.  248. 

[4]  The  fifth  assignment  Is  based  <m  the 
admlssi<m  of  the  testimony  of  B.  H.  Stone  as 
to  the  market  value  of  coat  The  witness  lo 
effect  stated  the  mine  prices  of  the  coal,  v^w 
the  carriage  and  tax,  was  its  market  value 
at  the  various  places  of  destination.  The  ap- 
pellant c(Hitendfl  that  this  was  not  evidencs 
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of  Its  market  valne.  The  witness  was  asked 
if  he  loiew  the  market  Talue,  and  answwed, 
"Sure."  He  thm  stated  It  was  the  price  at 
the  mines,  plus  carriage  and  tax,  giving  the 
amount  at  eatdi  [Oaoe  on  each  sbiiHiiait  We 
think  ttiere  was  no  rerersible  error  in  adr 
mlttlng  this  evidence.  Railway  Co.  t.  Hajn 
good,  201  B.  W.  1010;  Fowler  r.  Darenport. 
21  Tex.  635,  686. 

[5]  The  seventh  assignment  urges  error  in 
refusing  to  sustain  an  exception  to  the  pe- 
tition, CO  the  ground  of  misjoinder  of  causes 
of  action.  AU'three  Causes  grew  out  of  con- 
tracts of  shipment,  and  are  not  ex  delicto 
but  ex  contractu,  and  between  the  same  par* 
ties.  Elder  t.  Hallway  Ca,  105  Tex.  628,  IM 
8.  W.  975 ;  Ballway  Co,  t.  Dowe,  70  Tex.  6, 
7  S.  W.  368;  Barless  t.  Halle,  174  S.  W. 
102.1(2). 

We  think  no  reversible  error  Is  shown  by 
assignmentB  8  and  9.  We  do  not  believe  it 
to  be  necessary  to  discuss  these  assignments, 
wbk-h  present  exceptions  to  the  petition. 

[6]  The  tenth  assignment  urges  error  in 
admitting  the  testimony  of  J.  H.  Ford.  The 
witness  testified  to  the  weight  of  two  cars 
of  coal  upon  their  arrival  at  Miami,  and  the 
difference  is  shown  by  the  Invoice  and  the 
neighta  of  each  car. 

Assignment  11  asserts  error  in  admitting 
an  exhibit  to  Ford's  deposition,  purporting 
to  show  the  weight  of  the  two  cars  of  coal. 
To  the  oral  statement  appellant  objected 
that  the  witness  was  wholly  dependent  upon 
bis  records  and  that  the  records  were  attach- 
ed to  his  deposition  and  were  the  best  evi- 
dence  to  the  exhibit  to  the  deposition  be- 
cause the  witness  did  not  remember  the 
vpights;  that  be  kept  a  book  and  sheets 
which  were  merely'  detached  fr<nn  the  orig- 
inal books  and  only  a  part  of  the  record,  and 
there  was  no  testimony  that  he  was  in  the 
habit  of  keeping  correct  records.  This  wit- 
ness was  the  manager  of  the  business  at  Mia- 
mi, and  tils  duties  were  to  keep  correct  rec- 
ords of  all  business  transactions,  sucb  as 
weighing  coal,  keeping  books,  etc,  and  the 
curs  were  unloaded  under  his  direction,  and 
be  weighed  the  coal  as  it  was  unloaded  and 
made  the  entries  at  that  time.  He  said  he 
could  only  give  the  correct  weight  from  the 
Bbeets  and  pages;  that  he  examined  the 
weight  sheets  attached  to  the  Interrogatories, 
which  were  original  records  from  his  office 
at  the  time  he  was  in  Charge  of  the  same. 
"I  And  those  figures  are  correct"  He  had 
in  his  hands  the  original  sheet  of  the  weights, 
names  of  the  drivers,  where  unloaded,  etc: 
The  sheets  were  In  bis  handwriting  and  were 
made  by  him  at  the  times  stated  in  the  sheet. 
The  records,  he  stated,  were  then  In  his  band 
and  "abaolntely  correct  tor  the  reason  that 
I  entered  It  at  the  time  the  weights  were 
made  and  I  know  them  to  be  oorrect"  These 
sheets  the  evidence  shows  were  on  what  is 
known  as  detachable  sheets,  which  are  kept 


in  twok  form.  The  evidence  shows  witness, 
at  the  time  hla  depotdtlMi  was  taken,  was 
residing  In  Arlnnia.  We  think,  although  the 
witness  stated  he  had  no  Independent  rec- 
ollection of  the  weights,  that  upon  examina- 
tion of  a  memorandum  made  by  him  'at  the 
time  the  coal  was  weighed,  that  he  couU  use 
the  same  for  the  purpose  of  refreshing  his 
m^ory,  and  when  he  states  tbe^  were  ab- 
solutely correct  he  could  give  the  weights,  as 
shown,  and  there  was  no  error  in  admitting 
that  testimony.  Railway  Co.  v.  Startz,  43 
Tex.  Civ.  App.  85,  04  S.  W.  207;  Hallway 
Ca  T.  Blanton,  63  Tex.  109;  ]3nc  of  Evi- 
dence, vol.  14,  p.  725c;  17  Cyc.  p.  387,  et  seq. 
We  think  this  testimony  admissible,  as  he 
testified  not  only  f^om  a  memorandum  made 
by  himself  at  the  time,  but  also  the  original 
entry  on  the  sheets  Identified  by  the  wit- 
ness. 

[7]  The  fact  that  the  book  in  which  the 
sheets  were  kept  was  not  ofCered  in  evidence 
did  not  render  the  sheets  inadmissible.  Cer- 
tainly the  appellant  does  not  contend  the  en- 
tire book  should  be  offered.  It  was  only  the 
entry  in  the  book  relevant  to  the  Issue  which 
is  admissible.  This  court  has  expressed  its 
views  on  this  character  of  evldrace  in  the 
case  of  Schaff  v.  Holmes,  215  S.  W.  864; 
Railway  Co.  v.  Amett,  219  S.  W.  232  (1  and 
2).  In  this  case  the  sheets  offered  were  the 
first  permanent  original  entries  and  not  cop- 
led  which  could  have  been  offered  if  the  books 
or  sheets  had  been  out  of  the  Jurisdiction  of 
the  court  or  possession  of  the  party  (rffering 
them.  Railway  Cb.  v.  Dlhvorth,  95  Tex.  327. 
67  S.  W.  88 :  Enc.  of  Evidence,  vol.  2,  p.  847. 

[8]  The  twelfth,  thirteenth,  and  fourteenth 
assignments  present  the  same  objection  to 
the  testimony  of  the  witness  W.  M.  CravMi 
to  cars  of  coal  weighed  by  him  for  appellee 
at  Pampa,  Tex.  His  testimony  was  as  to 
the  weight  of  six  cars,  four  of  which  he 
weighed  and  entered  himself,  and  part  of 
two  cars,  the  other  part  of  which  were 
weighed  by  Robert  Coleman.  As  to  that 
weighed  and  entered  by  himself  the  testi- 
mony was  admissible  for  the  reasons  given 
by  us  in  considering  the  tenth  and  eleventh 
assignments.  As  to  that  weighed  by  Cole- 
man, the  testimony  shows  the  coal  weights 
by  Coleman  were  entered  In  the  books  at  the 
time  of  unloading,  which  was  part  of  Cole- 
man's duty.  Mr.  Stone,  the  general  manager 
for  appellee,  testified  as  to  the  correctneaa  of 
the  entries  made  and  that  the  books  were 
correctly  kept,  and  we 'think  sufficiently  veri- 
fied the  book  entries  as  being  k^t  correctly 
to  admit  the  entries  by  Coleman.  Part  of 
appellant's  injection  goes  to  the  weight  ot 
■the  testimony,  which  we  think,  after  an  ex- 
aminatttm  by  did  not  go  to  its  admissibil- 
ity. There  was  no  error  In  admitting  the 
testimony  of  Mr.  Cravens,  and  the  sheets  at- 
tached to  his  deposition. 
The  fifteenth,  sixteenth,  serenteenUi,  dght> 
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eenth,  and  nineteentb  assignments  are  to  the 
actlim  of  the  court  in  admitting  the  testimony 
of  the  witnesses  Voyles,  Froeltch,  and  Moaa 
and  sheets  of  original  entry  showing  the 
weights  of  cars  weighed  by  them  and  entered 
on  such  sheets  In  the  course  of  their  respec- 
tive  duties  at  the  time  and  place  of  weld- 
ing the  same.  These  asslgnmoits  are  over- 
ruled for  the  reasons  given  in  our  considera- 
tion of  the  tenth  and  eleventh  assignments. 

The  tw^tleth  assignment  presents  no  re- 
versible error  and  will  be  oremited  wlttaoat 
further  discussion. 

The  twenty-seccmd,  twenty-third,  and  twen- 
ty-sixth assignments  present  no  reversible 
•rror,  and  nothing  will  be  gained  by  discuss- 
ing them  or  giving  reasons  for  overruling 
them. 

It}  The  twmty-first,  twen^-fourth,  twenty- 
fifth,  and  twaity-seventb  Bsslgnments  present 
as  error  the  action  of  the  court  In  admitting 
the  testimony  of  John  Lane,  Howard  J.  Mur- 
ray, and  Richard  Evans,  who,  tihe  evidence 
showed,  weighed  out  the  cars  of  coal  at  the 
TArlous  Initial  points  of  shipment  of  the  va- 
rious cars  In  which  a  shortage  is  asserted. 
These  witnesses  sbow  that  In  Hm  Une  of  their 
respective  duties  they  kept  boo^  of  xecord 
and  wel^ied  out  Uie  cars  when  empty  and 
loaded  and  kept  a  record  of  the  two  dif- 
ferent weights.  Ther  each  attached  the  orig- 
in^ scale  tlckete  and  c(nnpared  the  original 
scale  tickets  and  entries  on  their  booics  and 
tssttOed  tl^  eOTrespond.  The  original  scale 
tickets  are  attached  to  tbdr  depositions.  It 
seems  to  be  the  contentton  of  appellant  that 
these  tickets  do  not  show  the  amount  of  coal 
In  each  car.  As  llluattating: 

One  of  the  tickets  shows:  129,000  gross 

44,300  tare 


847 


net. 


It  is  urged  It  cannot  be  determined  wheth- 
er 847  referred  to  toiis  or  pounds.  The  court 
coDsidered  the  remainder  to  be  84,700  pounds, 
and  not  tons.  The  difference  between  the 
gross  sum,  less  the  tare,  is  84,700  pounds. 
Appellant  seems  to  nmke  the  contention  that 
the  tickets  ought  to  specify  whether  It  was 
pounds  or  tons.  If  It  was  tons  the  Judgment  of 
the  court  has  certainly  glv«i  the  appellant 
tbe  beneflt  in  holding  it  was  pounds.  The 
witnesses  show  this  was  the  correct  weight  of 
the  cars,  gross  and  tare.  It  would,  it  seems 
to  us,  be  Imputing  to  the  trial  court  a  find- 
ing that  there  was  847  tons  <»i  the  car,  or 
that  the  car  weighed  44300  tons  and  whra 
loaded  weighed  129,000  tons,  not  warranted 
by  the  evidence  or  Justified  by  reason. 
"Gross"  and  "tare"  have  well  known  mean- 
ings In  commercial  transactions  and  wltbin 
the  common  meaning  of  the  terms  as  under- 
stood by  the  average  man.  See  Webster's 
definition  oif  the  terms.   It  is  manifest  the 


weigher  only  set  out  the  thousands  and  hun- 
dreds, not  giving  the  units  or  tens.  If  he 
had  not  done  so,  It  is  only  a  matter  of  sub- 
traction and  easily  made.  It  is  shown  by 
the  witness  that  the  weights,  gross  and  tare, 
were  automatically  stamped  on  the  tickets 
when  the  weighing  was  done.  The  original 
deposition  with  tbe  scale  tickets  attached  are 
sent  up  for  our  inspection.  The  figures  so 
stamped  are  dim,  but  can  be  discerned  we 
think,  and  will  support  the  trial  court's  Judg- 
meat.  At  any  rate,  we  apprehend  the  trial 
court's  eyes  are  as  good  as  ours.  The  weight 
of  eadi  car^  giving  its  number,  Is  ^veaa.  in 
the  freight  bills  and  In  the  expense  bllls^ 
which  were  not  objected  to  and  Introduced  In 
evidence,  and  they  correspond  with  the 
weights  on  the  tldcets.  Tba  tldcets,  together 
with  the  testimony  of  the  witnesses,  were  ad- 
mlsslble;  Appellant's  objections  we  really 
think  <mly  go  to  the  wtigbt  of  tiie  evidence, 
and  in  this  particular  we  are  not  able  to 
say  the  trial  court  mMntorpreted  It 

[10-11]  'Ra  twenty-eighth  and  twenty- 
ninth  assignments  are  to  the  effect  the  eonrt 
erred  In  admitting  the  expoiee  bill  to  show 
the  amount  of  donnrrage  and  In  rendering 
Judgment  for  donurrage  after  havii^  sns- 
tained  exceptions  thereto,  and  Out  tfaereaftor 
there  w^s  no  amendment  filed.  The  idaln- 
tiff  did  not  sue  for  overcharge  <m  demur- 
rage,  but  sued  fbr  the  demurrage  paid  under 
protest,  on  the  ground  that  It  was  not  lia- 
ble to  pay  demurrage  charges.  Tba  appel- 
lant allied  that  the  cars  were  bunched,  bat 
that  it  was  thnn^  no  fault  of  the  railroad, 
but  owing  to  mahouts,  over  which  It  had  no 
control.  It  seems  exceptions  to  the  peti- 
tion, Nos.  4  and  5,  were  sustained  by  the  trial 
court  and  no  amendment  was  filed  by  aK>eI- 
lee.  These  exceptlcfus  appear  to  be  to  the 
items  for  freight  and  demurrage  on  the 
ground  that  they  do  not  allege  the  freight 
of  the  shipment  and  tbe  rate  per  hundred 
pounds,  and  that  tbe  allegations  concerning 
overcharges  of  freight  and  demurrage,  be- 
cause the  published  tarlflT  rates  and  rules  are 
not  set  out  and  do  not  show  the  true  rate  to  be 
charged  by  law.  As  to  the  demurrage  there 
was  no  recovery  sought  or  had  for  over- 
charge, but  on  tbe  ground  that  there  was  col- 
lected demurrage  when  none  was  due  or 
should  have  been  collected.  The  demurrage 
rate  Is  allowed  for  unloading  after  2  days  or 
48  hours,  free  time,  at  the  rate  of  (2  per  day 
for  the  first  five  days;  $5  for  the  sixth  and 
each  succeeding  day.  The  rules  provide  when 
as  a  result  of  the  act  or  neglect  of  the  car- 
rier cars  are  bunched  at  the  original  point, 
in  transit,  or  at  destination,  and  delivered  by 
the  carrier  line  In  accumulated  numbers  in 
excess  of  daily  shipment,  the  consignee  shall 
be  allowed  such  free  time  as  he  would  liave 
been  entitled  to  had  tbe  cars  been  dellvored 
In  accordance  with  the  dally  rate  of  ahlp- 
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ment.  No  demurrage  shall  be  collected  onder 
these  rules  for  detoitlon  through  named 
causes,  and  demurrage  charges  assessed  or 
collected  under  such  conditlooa  shall  prompt- 
ly be  canceled  or  refunded,  wh^  because  of 
high  water  or  snowdrift  it  Is  Impossible  to 
get  cars  for  loading  or  unloading,  during  the 
prescribed  free  time.  This  provision  Is  part 
of  the  causes  named.  It  will  be  observed  that 
appelant  pleaded  on  account  of  high  water 
and  waBtaouts  the  cars  were  bunched  at  des- 
tination. This  being  true,  it  was  not  entitled 
to  collect  demurrage  for  the  free  time  which 
the  rules  granted  the  shipper  under  such 
conditions.  Tills  was  the  demurrage  collect- 
ed which  the  rules  stipulated  should  be  re- 
funded and,  as  we  understand  the  petition, 
was  the  demurrage  sought  to  be  recovered  In 
this  case.  The  trial  court,  If  he  understood 
the  exception  ^hen  made,  evidently  recon- 
sidered his  action  as  is  manifest,  by  admit- 
ting the  evidence  aa  to  the  demurrage  charg- 
es demanded  and  collected,  and  In  rendering 
judgment  for  that  siun.  It  seems  the  record 
entry  was  not  corrected  in  that  particular 
in  the  trial  court  That  portion  of  the  peti- 
tion suing  for  demurrage  was  not  stricken 
out  but  Is  here  before  this  court  Under  such 
drcumstances  we  'think  we  are  Justified  In 
holding  that  the  trial  court  changed  his  mind 
with  reference  to  the  ruling  on  the  except 
tlons.  Texas  Land  Ss  Loan  Go.  v.  Winter,  93 
Tex.  660,  57  S.  W.  89;  Mntheson  v.  C.  B.  Live 
Stock  Co.,  198  S.  W.  641,  paragraph  6,  and 
authorities  cited. 

[12}  Assignments  31  and  32  assert  there 
was  no  evidence  ot  the  weight  of  two  certain 
care  at  tbe  point  of  shipment  The  weight  of 
one  of  the  cars  was  proven  by  Lane.  It 
would  aeem  appellant  has  his  number  wrong 
In  his  assignment,  and  therefore  bis  asalgn- 
ment  and  propositions  are  not  wdl  taken. 
The  otber  car,  the  weight  Is  shown  hy  the 
frel^t  Mil  and  expense  bill,  and  t^ese  Instru- 
ments show  the  wdght  of  the  ear  of  coal. 
In  the  absence  of  an  obJectioD  to  this  testi- 
mony, for  snch  purpose  the  trial  court  prob- 
ably was  justified  In  allowing  the  amount 
Qitteiii  stated. 

[II]  The  Oilr^-tUrd  attdgnmnit  assails 
the  judgment  for  damages  for  loss  of  coaL 
Tbe  appellant  seems  to  think,  because  there 
may  have  been  or  was  a  probable  chance  of 
loss  or  error  in  ascertaining  tbe  wei|^t  of 
tbe  coal  lost,  that  the  court  ought  not  to 
have  rendered  Judgment  for  $187.60.  We  be> 
lleve  the  evidence  snffldent  to  sui^rt  the 
Judgment  of  the  court 

The  Judgment  will  tha«fore  be  affirmed. 


On  Motion  for  Rehearing. 

It  Is  Insisted  by  tbe  appellants  strenuously 
that  we  erred  In  holding  that  tlie  trial  court, 
from  the  record,  was  Justified  in  holding  that 
appellant  as  agent  for  the  government  ap- 
peared In  the  trial  court  We  see  no  reason 
for  changing  onr  ruling  on  that  point.  After 
the  present  act  of  Congress  took  ^ect.  Hines 
was  appointed  as  agent  of  the  government 
and  as  such  represented  it  In  this  action,  and 
upon  his  removal  Payne  was  appointed.  The 
government  was  represented  under  tbe  last 
act  through  its  then  agent,  Ilines,  and  by 
order  of  the  trial  court  Payne  was  substitut- 
ed as  his  successor.  We  think  the  record  suf- 
ficient to  show  the  attorneys  who  repres^t- 
ed  HInes  were  tbe  attorneys  for  the  govern- 
ment and  they  continued  to  reswesent  it 
through  Payne.  See  Payne  t.  StodEbnt  (Aik.) 
229  S.  W.  44. 

The  appellant  questions  our  conclusion  as 
to  the  effect  of  Stone's  evidence  on  market 
value,  under  tlie  fifth  assignment  of  error. 
The  question  was  asked  him: 

"Did  that  character  of  coal  have  a  market 
value  at  the  various  places  of  destination,  as 
shown  there  at  tbe  time  it  was  delivered?  Did 
it  have  a  market  value  there?  A  Sure.  It 
has  the  market  value  of  the  mine  cost  plus 
freight,  Q.  Do  yon  know  what  the  market 
value  was?  JL  Yes.  I  know  this  my  that 
coal  is  something—" 

The  court  then  asked  some  questions.  As 
we  construe  hla  answer  to  the  court,  the 
market  value  of  the  coal  was  tbe  mine  price 
and  that  bis  company  was  charged  whatever 
price  was  In  efTect  at  the  time  of  shipment 
The  wltnen  In  eOoA  stated  tbe  coal  had  a 
market  price,  wblcb  was  tbe  price  paid  plus 
tbe  freight,  and  when  asked  if  be  knew  said, 
"Yes,"  and  then  ivoceeded  to  show  bow  be 
knew.  Tha  answen  were  soffldent  to  pei^ 
mit  him  to  give  the  market  price.  How  he 
knew  was  only  material  as  to  the  wel^t  of 
his  erldoice.  Because  the  market  price  hap- 
pened to  be  tbe  same  as  cost  and  carriage  did 
not  n^atlve  the  fact  that  that  was  not  the 
market  ifflce.  This  witness  was  an  exten- 
sive dealer  in  tbe  commodity  at  the  vaxlous 
points  of  delivery,  and  evidently  was  fully 
acquainted  with  the  market  values.  Cer- 
tainly cost  and  carriage  did  not  injure  the 
appellant ;  th^e  was  no  profit  charged ;  that 
is,  its  value  was  not  fixed  at  the  selling  price 
to  the  consumer.  We  think  the  court  was 
Justified  In  admitting  the  testimony  of  the 
witness  as  to  the  valxie  of  tbe  coal  lost 

Tbe  motion  for  rehearing  will  be  overruled. 
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KURZ  el  al.  V.  SOLIZ.  (No.  6575.) 

(Court  of  Civil  Appeals  of  Texas.   San  Anto- 
nio.  May  20,  1921.) 

1.  Evidence  «=»575— Testimony  at  former  trial 
inadmlsslMe  anless  witaess  Aseat  or  dead. 

Admission  of  a  portion  of  transcript  of  evi- 
dence at  a  former  trial  of  the  cause  setting  oat 
tbe  testimony  of  a  witness  was  error,  where  it 
was  not  shown  the  witneiB  was  abaent  from 
the  state  or  was  dead. 

2.  Appeal  and  error  @=»I05I (2)— Admlselon  of 
evidenoe  harmless  where  uncontradicted  evi- 
dence established  same  faot. 

Testimony  of  witness  at  a  former  trial  plac- 
ing the  Taiae  of  appellee's  land  at  $60  an  acre, 
even  if  error  because  of  absence  of  showing 
that  the  witness  was  absent  from  the  state  or 
dead,  was  not  injurious  to  appellant,  where  tbe 
uncontradicted  evidence  of  another  witness  fix- 
ed the  value  at  $30  an  acre,  and  the  Jury  found 
the  value  to  b^  $20  an  acre. 

8.  Champerty  and  malntenanee  «=»5 (8)— Viola- 
tion of  law  by  attorney  dooa  not  pravoat 

suitor's  recovery. 

Under  Pen.  Code  1911,  art.  421,  as  to  bar- 
ratry, a  auitor  is  not  barred  from  recovery  be- 
cause hie  attorney  had  violated  the  law  in  ob- 
taining the  employment. 

4,  Vendor  and  purchaser  «=a»240— I  naooaatpnr- 
ohaae  must  be  pleaded. 
Innocent  purchase,  tor  proof  thereof  to  be 
available,  moat  be  pleaded. 

AK>eal  fnsn  Dtstrtct  Conr^  Atascosa 
County;  Cov^  0.  OAomas,  Judge^ 

Action  by  Marcelina  Soliz  against  A.  A. 
Kun  and  others.  From  judgmait  for  plain- 
tur,  defendants  aiq^eaL  AfOrmed. 

Qamp,  Searcy  A  Clamp,  of  San  Antonio, 
and  Frank  U.  Burmeit^er,  of  Jourdauton, 
for  appellants. 

Walter  E.  Jones,  J.  R.  Gamand,  and  B.  B. 
Siuitli,  all  of  JonrdantOD,  for  aivellee. 

FLY,  a  J.  This  is  a  suit  instituted  by 
appellee  against  A.  A.  Kurz  and  his  wife, 
Uzzle  Kurz,  O.  W.  Kurz  and  H.  J.  Ulbrich, 
for  the  purpose  of  annulling  and  setting 
aside  a  certain  deed  <tt  canv^nce  to  lOOJ. 
acres  of  land  in  Atascosa  county,  being  snr- 
Tey  Na  79H  on  the  waters  of  Palo  Alto 
creek,  northwest  of  Pleasanton,  which  deed 
it  was  Alleged  was  secured  from  appellee 
through  tbe  fraudulent  representations  of  A. 
A.  Kurs  and  6.  W,  Kurz,  as  to  $300  being 
due  as  taxra  on  the  land,  for  which  it  would 
be  BOlA,  It  was  also  alleged  that  a  portion 
of  the  land  had  been  sold  by  the  Kurz  to  H. 

3.  Ulbrich,  who  was  an  Innocent  purchaser. 
The  prayer  was  that  appelle?  have  Judgment 
against  A.  A.  Eurs,  lAaic  Kurz,  and  G.  W. 


KuTX  'for  Oie  value  of  tbe  land,  and  the  In- 
terest, less  $700  paid  to  plaintiff  and  $37.86 
taxes  paid  by  defendants  Kun  In  land  so 
Boi<l  to  said  Ulbridi;  that  tbe  deed  wfaidi 
she  executed  by  reason  of  the  fraudulent 
acts  of  defendants  A.  A.  Kurz  and  O.  W.  Kurz 
be  canceled  in  so  far  as  tbe  land  not  sold  to 
.  said  H.  J.  Ulbrich  is  concerned ;  that  the 
title  to  all  the  land  except  the  61.04  acres  of 
land  sold  to  said  H.  J.  Ulbrich  be  divested 
out  of  tbe  defendants  A.  A.  Kurz,  G.  W. 
Kurz,  and  Lizzie  Kurz  and  vested  in  plain- 
tiff, and  that  tbe  said  eutlre  tract  of  land  be 
partitioned  among  and  between  plaintiff  and 
defendant  H.  J.  Ulbrich;  that  a  writ  of 
partition  Issue;  that  she  be  placed  in  pos- 
session of  that  poTtl<Hi  of  said  land  that 
may  be  set  aside  to  her  In  the  partition 
thereof;  for  all  costs  of  sul^;  and  fbr  sudi 
other  and  further  relief,  general  and  spe- 
cial, in  law  and  In  equity,  to  which  she  may 
be  entitled."  Tbe  cause  was  submitted  to  a 
jury  on  four  special  Issues,  to  which  they 
answered  that  execution  of  the  deed  was 
procured  from  appellee  by  representations 
upon  the  part  of  A.  A,  Kurz  that  there  were 
due  on  the  land  of  appellee  delinquent  tax- 
es in  the  sum  of  $300,  for  which  tbe  land 
was  about  to  be  sold,  and  that  the  land  at 
tbe  time  tbe  deed  was  executed  had  a  rea- 
sMiable  market  value  of  $20  an  acre.  Upon 
that  verdict  judgmrat  was  rendered  that  ap- 
pellee recovw  the  100.1  acres  of  land  from 
appellants,  except  the  61.64  acres  of  land 
sold  to  H.  J.  Ulbrich,  that  apptilee  recover 
of  A.  A.  Kun  and  Q.  W.  Kurz  $1,037.80,  the 
TOlue  of  the  61.64  acres,  leas  $737.86,  the 
amount  paid  out  by  Kurz  on  the  land,  and 
that  they  be  divested  of  all  right,  title,  and 
interest  in  the  land,  and  that  H.  J.  Ulbrich 
be  dismissed  from  the  cause  with  his  costs. 

That  the  evidence  was  suGAclent  to  show 
that  the  deed  to  the  land  was  procured 
through  tbe  fraudulent  representations  of  A. 
A.  Kurz  as  to  delinquent  taxes  and  the  im- 
mtuenoe  of  a  sale  of  the  land  tor  the  taxes 
is  not  questioned  by  the  tbree  assignments, 
and  we  conclude  that  the  findings  of  the 
Jury  are  amply  supported  by  the  facts. 

[1 , 2]  The  first  assignment  of  error  com- 
plains of  the  Introduction  in  evidence  "of 
that  portion  of  the  transcript  of  tbe  evi- 
dence taken  at  a  former  trial  of  said  cause, 
wherein  is  set  out  tbe  testimony  of  H.  B. 
DlxoQ,  a  witness  for  the  plaintUf."  "Bib  tes- 
timony should  not  have  been  admitted  In  tbe 
absence  of  procf  tbat  tbe  wltneas  was  ab- 
sent from  the  state  or  waa  dead.  Under  tbe 
ruling  In  Boyd  v.  Ballway  Co.,  101  Tex.  411, 
108  S.  W.  818,  we  feel  Inclined  to  bold  tbat 
tbe  evldmce  was  suffld^  to  show  tbat  tbe 
witness  was  absmt  from  tbe  state,  and  Qiat 
bis  testimony,  wbidi  ^aa  as  to  tbe  market 
value  of  tbe  land,  ms  admlsnible,  but,  if 
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the  evidence  was  not  admissible,  appellants 
could  not  hare  been  Injured  b7  It,  for  It  was 
proved  by  tbe  uncontradicted  evidence  of  L. 
Morgan  Williams  that  at  the  time  appellee 
executed  tbe  deed  to  appellants,  daring  the 
spring  of  1919,  the  land  had  a  reasonable 
market  value  of  $30  an  acre.  Tbe  witness 
Dixon  placed  Its  value  at  $60  an  acre.  Wil- 
liams was  the  county  clerk  of  Atascosa  coun- 
ty, and  tbe  jury  seems  to  have  been  galded 
more  by  his  testimony  In  finding  the  laud 
was  worth  $20  an  acre.  Appellants  do  not 
assail  the  evidmce  of  Williams,  and  failed 
to  contradict  It  tn  any  manner. 

t3]  The  answer  of  appellants  presents  no 
affirmative  defense  to  appellee's  claim,  ex- 
cept that  appellee  understood  the  cwisldera- 
tton  for  her  land,  and  that  she  received  full 
value  for  the  land,  and  yet  through  the  sec- 
ond assignment  of  error  it  Is- sought  to  pre- 
sent In  this  court  the  defense  that  the  imdls- 
pnted  evidence  shows  that  the  suit  "Is  a 
manufactured  lawsuit."  The  assignment  is: 

"Because  the  trndispoted  evidence  discloses 
that  this  suit  was  not  instituted  by  the  plain- 
tiff, Marcelina  Solis,  but  was  caused  to  be 
brought  by  ooe  Boger  Wateou,  actiug  in  con- 
junction with  one  Breoie  Rodrigues.  and  is  a 
maantactared  lawsait" 

^niat  language  It  is  said  will  be  treated  as 
a  pnqjosition,  although  what  is  proposed  does 
not  appear  from  It  It  is  not  attempted  to 
be  Indicated  what  should  be  done,  "because 
the  undisputed  evidence  discloses"  the  mat- 
ters and  things  set  forth  therein,  and  no- 
where in  the  brief  does  tt  ai^Mar  what 
should  happoi,  "because  the  undisputed  evi- 
dence discloees"  the  ttihigs  alleged.  Sup- 
pose R<«er  Watson  did  cause  ai^Ilee  to  in- 
stitute the  suit,  and  acted  in  conjunctlMi 
**wltta  MM  BrMile  Rodrlgnes";  bow  should 
that  fftct  cause  a  rerersal  of  the  Judgmoit 
lumln?  And  how  does  the  fact  that  the  two 
IndiTtduals  acted  In  ooDjnnctlon  In  causing 
tbe  suit  to  be  broiight  make  It  **a  nanutao- 
tured  laWBDlf  7  Bvldraitly  tbe  jury  and 
trial  jndge  differed  with  thct  ifStinton  of  ap- 
pellants that  it  was  "a  manufactured  suit" 
after  n  AiU  investlgatloii  of  all  the  testimtmy 
offered  by  the  parties.  It  might  be  sormlsed 
that  appellants  were  oideaTOring  to  Invoke 
the  praalty  of  a  fkiMSmi  of  the  law  of  bar^ 
ntry  as  defined  in  artldo  421  of  the  Paul 
Code  of  Taan,  becaase  that  artlde  Is  died. 
That  article  could  not  aflfect  the  right  ot  ap- 
pellee to  recover*  and  appellants  made  no 
claim  that  the  suit  was  not  brought  la  good 
faith,  unless  the  assignment  her^  copied 
can  be  manipulated  into  audi  claim.  The 
eridoice  does  not  snstain  any  sudi  dolm. 
However  criminal  Watson  may  have  been, 
appellM  and  ber  grandsw.  E^le  Rodrl- 
smz,  were  not  shown  to  have  violated  any 
law  In  connectitm  with  the  suit   The  case 


of  Ford  V.  Monroe,  144  S.  W.  849,  does  not 
support  any  claim  that  appellee  bad  "manu- 
factured" a  case.  That  waif  a  case  In  whldi 
an  attorney  had  contracted  with  one  not  an 
attorney  to  give  the  latter  a  part  of  a  fee 
to  be  obtained  from  a  third  person  who  was 
Induced  by  the  layman  to  employ  the  attor- 
ney. It  does  not  hold  that  tbe  third  peraon 
could  not  recover  because  his  attorney  bad 
violated  the  law  In  obtaining  the  employ- 
ment ■ 

[4]  The  evidence  showed  that  A.  A.  Kun 
waa  the  agent  of  G,  W.  Kurz  In  purchasing 
the  land  from  appellee,  but  if  he  was  not 
such  agent,  appellants,  not  having  allied  or 
proved  that  G.  W.  Kurz  was  an  innocent 
purchaser  for  value  without  notice,  have 
nothing  upon  which  to  base  a  claim  in  this 
court  that  be  was  an  innocent  purchaser. 
Even  though  the  proof  should  show  that  G. 
W.  Kurz  was  an  innocent  purchaser,  tt  would 
profit  him  nothing,  because  he  did  not  plead 
that  be  was  an  innocent  purchaser.  Free- 
man V.  McAninch,  87  Tex.  132,  27  S.  W.  9T, 
47  Am.  St.  Rep.  79 :  Railway  t.  Harris,  9B 
Tex.  346,  67  S.  W.  315. 

The  Judgment  la  affirmed. 


HUBB-DiGGS  CO.  v.  MITCHELL. 

(No.  6367.) 

(Court  of  Civil  AppenlB  of  Texas.  Austin. 
May  4,  1921.  Rehearing  Denied 
June  1,  1921.) 

1.  MoBopollas  «s>l7(l)— Centniet  held  te  tx 
price  la  vielattoa  of  aatl-trast  Ta«rs. 

A  contract  between  wholesale  and  retail 
dealers,  providing  that  retailer  shall  sell  tractor 
at  price  fixed  by  mannfactnrei  for  sale  to  re- 
tail trade,  and  requiring  wholesaler  to  reim- 
burse retailer  for  any  decrease  In  the  retail 
price  of  tractors,  held  an  agreement  to  fix  and 
maintain  price  for  tbe  sale  of  a  commodity, 
in  violation  of  Rev.  St  1911,  art  7790^  snbdU. 

2.  4,  6. 

2.  Plsadlag  «S92I4(I)— Facts  alleged  la  pafl- 
tlea  admitted  by  eeaeral  dCMarrsr. 

Facts  stated  In  petition  are  admitted  br 
general  demarrer. 

8.  JBdgneat  «s»l45(4)  —  Answer  to  petlttoa 
aileglag  Illegal  ooatraet  ftsid  to  presmt  a  sisr^ 
Itorlous  defsHse  ea  motloa  te  set  aside  de- 
fault 

In  retail  dealer's  action  againat  wholesale 
dealer  to  recover  reduction  in  price  of  trac- 
tors, In  which  it  waa  alleged  that  retailer  bad 
agreed  to  sell  tractors  at  market  price,  and 
that  wholesaler  bad  agreed  to  reimburse  retail- 
er on  reduction  thereof,  answer,  denying  that 
wholesaler  had  agreed  with  retailer  as  to  fixing 
tbe  price  and  as  to  reimbursement  of  retailar 
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by  wboleBaler  on  dectiue  In  prlc«i|  and  clleflns 
that  the  market  valae  of  the  tractors  waa  at 

all  timeB  the  market  price  at  Ume  of  sale  to 
retailer,  and  that  there  was  no  loss  or  (l^mage 
to  retailer  because  his  reduction  of  price  was 
Tolontarj,  held  to  present  a  meritorious  de- 
fense, on  motion  to  set  aside  default  judgrment 
and  for  a  new  trial,  aa,  against  contention  that 
the  aRreement  alleged  in-  petition  was  illegal, 
and  that  court  should  not  aid  party  to  illegal 
agreeoeiita  who  has  suffered  default  to  go 
againat  htm* 

4.  Appeal  and  error  «3»957(l)— Judgmmt 
139— Discretion  la  setting  aside  of  Jadgmontt 

.   eannot  be  arbitrarily  exercised. 

The  discretion  enjoined  by  the  court  in  the 
matter  of  setting  aside  default  Judgments  is 
Dot  an  arbitrary  discretion,  and  is  subject  to 
such  review,  where  manif eat  injnstlce  haa  bean 
done. 

5.  Jndgnant  ^143(3)  —  Default  antered 
aaalnat  eorporatlon  set  aside,  where  neither 
eflloere  nor  atlonie^  ef  oorporatlon  had  ai^ 
tual  knowledge  ef  aervlea  ef  oltatlee  nntll 
after  ludgmeits. 

Where  retom  day  stated  In  dtatlon  issued 
and  aerred  apon  defendant  corporation  was  In- 
correct, and  where  another  citation  giving  the 
correct  return  date  was  served  U[K>n  the  corpo- 
ration, bnt  where  neither  the  officers  of  the 
corporation  nor  its  attomeysito  whom  sach  ci- 
tation had  been  referred  had  actual  knowledge 
of  the  service  of  the  second  citation  until  after 
default  Judgment  was  taken,  the  defaolt  will 
be  aet  aside;  there  being  an  equitable  ezcnae 
for  the  faflnre  to  appear  and  anawer. 

! 

Appeal  from  Coleman  County  Oonrt;  L, 
O.  Matthews,  Judge. 

Smt  bj  W.  I.  MltcheU  against  Hubb-Diggs 
Company.  Default  Jnd^oit  was  rendered 
tor  plalntltE,  and  fran  an  order  overruling 
defendant's  motion  for  a  new  trial,  defend* 
ant  aroeals.  Reversed  and  remanded. 

McLean,  Scott  &  McLean,  of  Fort  Worth, 
and  SnodgrasB,  DibreU  &  Snodgrass,  of  Cole- 
man, for  appeUant. 

Grttz  ft  Woodward,  of  Golunan,  for  appel- 
lee. 

BRADY,  J.  Appdlee  sned  appellant,  a 
corporation,  In  the  county  court  of  Cotonan 
county,  for  damages  for  breach  of  contract, 
In  the  sum  of  ^B9dJS0.  The  petitl<m  was  filed 
April  7, 1920,  and  on  the  same  day  a  citation 
was  issued  and  duly  served  upon  appellant, 
commanding  it  to  appear  "on  the  first  Mon- 
day In  July,  1920,  the  same  being  the  Sth 
day  of  July,  1920."  The  return  day  stated  In 
this  citation  was  incorrect,  and  should  have 
been  the  first  Monday  In  June,  being  the  7th 
day  of  June.  Having  discovered  the  mis- 
take, appellee's  attorneys  procured  the  1» 
suance  of  another  citation,  giving  the  correct 
retom  date^  which  was  served  by  leaving  a 


MVy  of  the  citation,  together  with  a  oestlfled 
co^  of  the  petition,  at  the  principal  aOoa  of 
the  company.  The  service  ot  flie  seoHid 
citation  was  in  time  for  the  June  term,  and, 
appellant  having  made  deteult,  app^ee,  on 
appearance  day,  June  8, 1920,  took  Judgmoit 
by  default  for  tiie  full  amount  claimed,  with 
interest  and  costs  of  suit 

It  appears  that  the  first  citation  was  torn* 
ed  over  by  the  prestdent  of  the  company  to 
its  attorneys  at  Fort  Worth,  for  attention, 
and  that  neither  they  nor  the  officers  of  the 
company  had  any  actual  knowledge  ot  the 
ssrvioe  of  the  second  citation  until  after 
Judgment  was  taken. 

In  response  to  the  first  dtatlon,  appellant's 
counsel  forwarded  a  plea  of  privilege  to  the 
clerk,  on  June  26, 1920.  which  was  filed  June 
26, 1920,  at  the  same  time  advising  apj^ee's 
attorneys  that  they  were  filing  the  plea.  The 
reply  of  said  attorneys  Informed  counsel  for 
appellant  that  Judgment  by  default  had  been 
previously  rendered.  After  some  correspond- 
ence between  the  attorneys  in  which  appellee 
refused  to  agree  to  set  aBlde  the  Jndgmoit, 
appellant,  <hi  August  26, 1920,  filed  motion  for 
new  trial,  and  on  S^tember  4th  appellee  filed 
contest  of  the  motion.  The  court  heard  the 
matter  upon  the  verified  motion  of  appellant 
and  upon  the  sworn  contest  of  appellee,  to- 
gether with  the  evidence  Introduced  at  Uie 
hearing.  The  motion  was  overruled,  from 
which  this  appeal  was  taken. 

Appellant  contends  that  the  court  erred 
in  rendering  Judgment  by  default  for  ap- 
pellee, and  In  refusing  to  set  the  same  aside, 
because  the  contract  alleged  was  subject  to 
general  demurrer  as  being  in  violation  of  the 
anti-trust  laws  of  the  state.  A  careful  con- 
sideration of  the  contract  alleged,  as  Uie 
basis  for  recovery,  convinces  us  that  it  was 
violative  of  several  provisions  of  oar  statutes 
against  trusts  and  momH>olles. 

Article  7796,  Revised  Statutes  1911,  among 
other  things,  defines  a  trust  to  be  a  combina- 
tion of  capital,  skill  or  acta  between  two  or 
more  persons,  firms,  corporations,  or  associa- 
tions of  persons,  or  ^tber  two  or  more  of 
them,  tor  any  of  the  fcdlowlng  purposes: 

"2.  To  fix,  malntidn.  Increase  or  reduce  the 
price  of  merchandise  *  *  *  or  ownmodi- 
ties.  •  •  • 

"4.  To  fix  or  maintain  any  standard  or  flgnre 
whereby  the  price  of  any  article  or  commodity 
•f  merchandise,  *  *  *  shall  be  in  any  man- 
ner affected,  controlled  or  established. 

"5.  To  make  •  •  •  any  contract  •  •  • 
by  which  they  shall  agree  in  any  manner  to  keep 
the  price  of  an  article  or  commodity  •  •  • 
at  a  fixed  or  graded  figure,  or  by  which  they 
shall  in  any  manner  affect  or  maintain  the  price 
of  aiqr  eomaodlty  or  aitide.** 

These  and  related  provlaloni  of  the  anti- 
trust laws  have  been  frequoilly  btfore  onr 
courts.   Am(xig  the  cases  dealing  with  this 
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qnestlon  may  be  dted  tbe  following:  Wood 
V.  Tex.  Ice  &  Cold  S.  Co.,  171  S.  W.  497;  Star 
Mill  &  Elevator  Oa  v.  F.  W.  G.  a,  146  S.  W. 
604 ;  Segal  v.  MeCaU,  108  Tex.  65, 184  S.  W. 
188;  Woods  t.  American  Brew  Ass'd.,  183 
S.  W.  127;  Am.  Brewing  Asa'n  T.  Woods, 
215  S.  W.  448 ;  Fuqua  et  al.  t.  Pabst  Brewing 
Co.,  90  Tex.  298,  38  S.  W.  29,  750,  35  li.  B.  A 
241 ;  Goal  Co.  t.  Lawson,  89  Tex.  394,  32  S. 
W.  871,  34  S.  W.  919;  Brewing  Co.  v.  Temple- 
man,  90  Tex.  277,  38  S.  W.  27;  Tex.  Brewing 
Co.  T.  Anderson,  40  S.  W.  737 ;  Tex.  Brewing 
Co.  T.  Durrum,  46  S.  W.  880;  Mansur  & 
Tabbetts  Imp.  Co.  t.  Price,  22  Tex.  C9t.  App. 
616,  65  S.  W.  764;  Pasteur  Vaccine  Ca  r. 
Burkey,  22  Tex.  Civ.  App.  232,  54  S.  W.  804 ; 
White  Dental  Mfg.  Co.  v.  Bertzberg,  51  S.  W. 
855;  Goal  Co.  v.  Lawson,  80  Tex.  394,  32 
a  W.  871,  84  S.  W.  919;  Honck  v.  Assocla- 
naa,  88  Tex.  184,  80  8.  W.  869;  Simmons  & 
Co.  V.  Terry,  70  S.  W.  1103 ;  State  v.  Badne 
Sattley  Co.,  63  Tex.  CSv.  App.  663,  134  S. 
W.  401;  Jersey  Creme  Co.  v.  McDanlel 
Bottling  Co.,  152  S.  W.  1187 ;  J.  B.  WatMns 
Medical  Ca  t.  Johnson  et  al.,  162  S.  W.  394; 
Rawlelgh  Medical  Co.  v.  Mayberty,  193  8. 
W.  100 ;  Armstrong  v.  Rawlelgh  Medical  Co., 
178  S.  W.  682;  Pictorial  Review  v.  Pate  Bros., 
18B  S.  W.  309;  Rawlelgh  Med.  Go.  v.  Fltz- 
patrick,  184  8.  W.  S49;  Rawlelgh  Med.  Go. 
T.  Gunn,  186  S.  W.  385;  Newby  v.  W.  T. 
Rawlelgh  Co.,  194  S.  W.  1173 ;  Whisenant  et 
al  V.  Shores-Mneller,  194  S.  W.  1175;  Penn- 
sylvania Rubber  Co:  v.  McClaln,  200  S.  W. 
586;  Dodd  v.  W.  T.  Rawlelgh  Co.,  203  S.  W. 
131 ;  State  v.  Willys-Overland  Co.,  211  S.  W. 
600.  These  authorlHea  are  referred  to,  not 
as  being  in  point  np<Mi  the  facts  Involved,  bat 
as  Illustrating  the  nniforartty  with  which  the 
principles  and  policies  embodied  in  our  stat- 
ates  against  trusts  and  unlawful  conq»lracieB 
liaT|»  been  reoognlzed  and  oiforced. 

CI]  In  the  absence  of  any  authority,  we 
sboald  not  hesitate  to  hold  the  contract  made 
the  basis  of  this  suit  to  be  illegal  and  void, 
as  In  contra veotign  of  the  statutory  provi- 
sions heretofore  stated.  It  was,  in  snbstance, 
alleged  that  on  or  about  June  7,  1919,  ap- 
pellant sold  and  didlvered  to  aiq»ellee  seven 
Fordson  tractors,  the  appellant  being  a  whole* 
sale  dealer  in  Qiese  articles^  and  the  appellee 
a  retail  dealer.  It  was  allnied  that  the 
market  value  of  the  tractors  at  the  residence 
of  appellee  was  at  all  times  $930  each,  and  it 
was  expressly  averred  ttut— 

"Tbe  said  defendant  then  and  there,  and  at 
the  time  of  said  sale,  agreed  with  plaintiff  that 
the  same  should  be  sold  at  ssld  sum  of  $930." 

The  plain  effect  of  this  averment  Is  that 
the  parties  had  agreed  to  flx  and  maintain  the 
price  for  the  sale  of  a  commodity  or  article  of 
commerce.  It  is  then  alleged  that  about 
June  17th  appellant  wired  appellee  that  the 
mannfactmors  of  the  tractors,  Henry  Ford 
A  Boo,  bad  reduced  the  price,  and  wired  and 


instructed  appellee  to  likewise  reduce  the 
price  on  the  tractors  so  as  to  thereaft^  sell 
the  same  for  $791.50  to  the  retail  trade.  It 
is  next  alleged  that  appellant  had,  by  various 
contracts  and  writings,  agreed  and  contracts 
ed  with  ai^eUee  to  Indemnify  and  save  him 
harmless  from  any  de<dlne  or  reduction  In 
prle^  and  had  agreed  and  contracted  with 
him  to  repay  and  reimburse  him — 

"for  sny  decrease  in  tbe  retail  price  of  said  • 
tractors  pat  into  effect  by  plaintiff  at  the  in- 
stance or  request  of  defendant;  and  that  by 
virtue  of  and  in  accordance  with  said  contracts 
and  agreements  with  plaintiff  he  reduced  the 
retail  price  of  said  tractors  from  $880  eadi  is 
$791.60  each." 

It  cannot  be  even  plausibly  argued  that 
this  Is  not  an  averment  that  appellee,  tn  par- 
Buance  to  contracts  and  agreements  thereto- 
fore made,  reduced,  fixed,  and  maintained 
the  retail  price  of  the  tractors. 

The  next  paragraph  of  the  petition  contains 
an  allegation  to  the  same  effect,  and  ex- 
pressly redtas  that — 

The  contract  for  indemnity  and  reimbarBe- 
ment  was  dependent  "upon  the  condition  of  tbe^ 
plaintiff  patting  said  reduction  to  effect,  and 
that  said  reduction  was  pat  into  effect  at  the 
inetance  and  request  of  said  defendant,  and  for 
tbe  benefit  of  defendant,  and  in  accordance  with 
said  contract,  agreefment  and  guaran^  upon  his 
part  to  this  plaintUE." 

These  allegations  plainly  show  ccmtracts 
and  agreements  rlolaftlye  of  most,  If  not  all, 
of  the  provisions  of  the  anti-trust  statutes 
stated  above. 

In  holding  the  contract;  as  i^eaded,  void, 
we  do  not  mean  to  be  understood  as  deciding 
that  a  mere  contract  ot  a  wholesale  dealer 
to  reimburse  a  retailer  for  any  decline  la 
price  of  merchandise  or  commodities  sold 
him  would  be  void  when  not  made  in  con- 
nection with  and  in  pursuance  of  illegal 
agreements  fixing,  maintaining,  or  reducing 
prices.  If  the  appellee  bad  pleaded  such  a 
contract,  disassociated  from  the  contracts 
and  agreements  referred  to,  a  different  ques- 
tion would  be  presented. 

[21  While  we  have  held  that  the  contracts 
pleaded  were  violative  of  the  laws  against 
trusts,  If  this  were  the  only  defense  urged 
by  appelant  to  the  Judgment  by  default.  It 
may  be  that  we  should  not  grant  the  relief 
of  setting  the  same  aside,  on  the  principle 
that  equity  will  not  aid  either  party  to  an 
illegal  contract.  If  the  facts  stated  In  the 
petition  were  true,  as  is  admitted  by  g«ieral 
demurrer,  the  parties  would  be  In  pari  de- 
licto; and  It  would  appear  that  a  court  should 
not  aid  a  party  to  illegal  agreements  who 
has  suffered  default  to  go  against  him. 
However,  that  is  not  the  only  nor  indeed  the 
main  defense  set  up  In  the  answer  and  In 
the  motion  for  new  trial. 
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In  addition  to  a  plea  of  privilege,  a£^llant 
entered  a  sworn  denial  of  the  averments  of 
ttie  petition.  Furthermore,  It  expressly  deni- 
ed that  it  ever  agreed  with  appellee  to  re- 
duce or  fix  the  price  of  the  tractors,  and 
alleged  that  it  did  not  agree  to  reimbarse 
appellee  for  any  decline  in  prices,  nor  make 
any  guaranties  In  reference  thereto.  It  was 
also  pleaded,  which  seems  to  find  support  In 
the  averments  of  the  petition  Itself,  that  the 
market  value  of  the  tractors  was  at  all  times 
$930,  and  that  there  was  no  loss  or  damage 
to  appellee,  because  his  reduction  of  price 
was  volxmtary,  and  he  could  not  therefore 
impose  liability  upon  appellant.  It  was  also 
alleged  that  the  appellee  did  not  introduce 
any  evidence  as  a  basis  for  the  default  Judg- 
ment, and  that,  his  claim  not  being  liquidat- 
ed nor  proven  an  instrument  in  writing, 
it  was  necessary  that  evidence  should  be  in- 
troduced before  a  valid  judgment  by  default 
could  be  taken, 

[3]  We  are  of  the  opinion  tliat  these  plead- 
ings show  a  meritorious  defense ;  and  If 
equitable  reascms  have  been  shown  why  an- 
swer was  not  llled  before  Judgment,  or  was 
Uled  within  such  time  as  that  appellant  was 
entitled  to  present  its  defense,  the  motion 
should  have  been  granted. 

We  do  not  agree  with  the  contention  of 
appellant  that  it  was  not  legally  served  with 
citation  to  the  June  term  of  court  The 
officer's  return  and  the  evld«ice  upon  this 
point  show  legal  service  according  to  a  mode 
provided  by  statute,  and  the  attempt  to  lm< 
peach  the  return  and  service  was  unsuccess- 
ful. 

Nor  do  we  find  It  necessary  to  pass  upon 
the  interesting  question  as  to  whether  this 
was  an  unliquidated  demand  upon  which 
evidence  was  necessary  to  ascertain  the  dam- 
ages before  a  valid  Judgment  by  default 
oould  be  rmdered. 

In  view  of  articles  1938  and  1030,  Revised 
Statutes  of  1911,  and  the  rule  early  announc- 
ed in  this  state  that  a  Judgment  by  default 
admits  all  of  plaintiff's  cause  of  action 
except  the  damages  claimed,  there  la  great 
force  In  the  suggestion  of  appellant's  counsel 
that  the  final  Judgment  by  default  without 
the  introduction  of  evidence  was  erroneous. 
Holland  v.  Cook,  10  Tex.  244;  Herring  v. 
Herring,  189  S.  W.  1105;  Dancy  v.  Rosen- 
berg, 174  S.  W.  831.  However,  as  we  have 
Stated,  we  prefer  not  to  decide  this  question, 

[4]  As  we  have  indicated,  the  Judgment  was 


upon  a  ccmtract  repugnant  to  tlie  policy  oi 
the  state  against  trusts  and  unlawful  con- 
spiracies, to  which  the  defendant  pleaded  a 
meritorious  defense,  but  the  dilef  difficulty 
we  have  had  in  reaching  a  satisfactory  cod- 
clusion  la  upon  the  question  whether  appe- 
lant has  shown  equItaUe  grounds  for  setting 
aside  the  Judgment.  From  the  sworn  answer 
and  motion  and  the  other  evidence  consider- 
ed at  the  hearing,  it  fairly  appears  that, 
while  there  was  legal  service  of  the  seccmd 
citation,  the  officers  of  the  corporation  had 
no  actual  knowledge  of  it  until  after  the 
Judgment  was  taken.  It  is  furtlwr  shown 
that  appellant  and  its  counsel  were  misled 
into  suffering  Judgm^t  by  default  to  be 
taken  by  the  erroneous  return  date  stated 
in  the  first  citation.  We  find  an  utter  want 
of  bad  faith  indicated,  and  while  these  con- 
slderatlons  do  not  afford  a  legal  excuse,  tliey 
have  a  strong  appeal  in  equity.  It  la  in- 
sisted, however,  that  a  question  of  this  sort 
is  primarily  for  the  discretion  of  the  trial 
court  Never  thdess,  the  discretion  is  not 
an  art>itrary  one,  and  Is  subject  to  review 
where  manifest  Injustice  has  been  done^  Tbe 
question  which  has  given  us  the  greatest 
concern  Is  the  delay  In  tfllng  the  motion,  but 
it  was  shown  that  it  was  filed  at  the  saaK 
term  of  court,  and  but  for  the  absence  of  tlie 
trial  Judge  during  the  last  week  of  the  tens 
the  motion  might  have  been  heard,  and  tbe 
plea  of  privilege,  and  evm  the  trial  on  tht 
merits  have  been  had  at  the  same  term. 

[6}  The  correspondence  &t  the  attorneys 
and  the  other  .evidence  showing  the  absence 
of  the  president  of  the  company,  who  had 
peculiar  knowledge  upon  the  subject-matto' 
of  the  litigation  and  tbe  handling  of  ttaid 
matter  for  appellant.  Indicates  that  tbere 
wag  substantial  excuse  for  the  AfiRj.  Up- 
on the  whole,  we  think  the  showing  made 
presented  an  equitable  excuse  for  both  the 
failure  to  appear  and  answer  before  default 
Judgment  was  rendered,  and  to  aoonw  pre- 
sent the  defenses.  Dancy  t.  Rosenberg,  174 
S.  W.  831,  and  authorities  there  cited. 

We  are  of  the  opinion  that  no  substantial 
Injustice  will  be  done  appellee  by  ordering 
the  Judgment  set  aside,  and  the  iqpportuoit; 
given  to  appellant  to  present  its  plea  of 
privilege  and  its  answer  to  the  merits;  aid 
that  the  trial  court  should  have  granted  tbe 
motion.  Tbe  case  will  be  rerersed,  and  the 
cause  remanded. 

Reversed  and  remanded. 
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CITY  OF  DALLAS  V.  MAXWELL  9t  *x. 
(No.  1800.) 

(Court  of  OivU  Appeals  of  Texaa.  Amarillo. 
Apra  27,  1921.   Behearlng  Denied 
June  1,  1921.) 

1.  MaRlelpid  oorperatloaa  ^706  CHy  vnder 
daty  to  erect  barrlera  at  eeceaeary  poiaU  m 
•treete. 

It  ia  the  duty  of  a  eity  to  erect  rafllnEa  or 
barriera  along  ita  atreeta  at  placea  wheru  the? 
are  neceaaaiy  to  make  the  aame  aafe  for  driv- 
eta  Id  tbe  uae  of  ordiaaxy  care. 

2.  Municipal  oorporatloat  «S3>&I9(4)— EvidBBOO 
faHd  saffldent  to  aaetidn  flnillng  ofty'a  negll* 
■eaee  waa  proxlnate  ouae  of  iltaey  hue  pat- 
eeager's  iajary. 

In  an  action  afOlnsfe  a  dty  for  isjuriea  to 
a  jitney  bna  paaaenger,  when  the  bna  went  off 
the  street  into  a  ravine,  after  hitting  a  tele- 
graph pole,  erideoce  held  anffieleDt  to  sustain 
tbe  jury's  finding  that  tbe  city's  negligence  in 
failing  to  erect  a  barrier  at  the  point  was  the 
proximate  cause  of  the  accident  and  the  in- 
Jariea  complained  of. 

8.  Moaidpal  oerporatioRS  «=>800(5)— City  aot 
relieved  fron  UabUUy  to  Jitney  bfis  passenger 
Injured  throagh  Its  negllgeaoe  and  that  of 
driver. 

The  fact  that  the  driver  of  a  Jitney  bus  was 
negligent  in  the  operation  of  his  vehicle,  which 
negUgence  concurred  with  that  of  the  city  in 
not  erecting  a  barrier  at  the  particular  point 
in  causing  the  car  to  leave  tbe  street  and  plunge 
into  a  ravine,  doea  not  relieve  the  city  of  lia- 
iMlity  for  injnriea  to  a  passenger,  the  driver's 
ne^enee,  concurring  with  tbe  negligence  of 
tbe  dty,  baviny  been  the  proximate  cause  of 
the  accident 

4.  Appeal  and  error  «sb 1 050 (I)— Error  la  ad- 
■isaloa  of  evldenee  roadered  karailesa  by  ra- 
eeptlOR  of  athar  Ilka  evMeaoa. 

Error  in  the  admlaslon  of  evidence  was  ren- 
dered harmless  by  the  reception  of  evidence 
from  other  wltneaaes  without  objection  tending 
to  prove  the  aame  fact 

6.  ManMpal  eorporatloaa  «s»796— Whether  ra- 
vine lata  whlok  JItaey  baa  plunged  private  or 
nanielpal  proper^  laimaterlal. 
If  it  was  the  duty  of  a  dty  to  erect  and 
maintain  a  barrier  on  a  otreet  at  a  point  where 
a  Jitney  baa  left  the  itreet  and  plunged  into  a 
ravine,  it  la  immaterial  to  the  citr*a  liability 
onder  the  facta  whether  the  ravine  waa  private 
or  municipal  property. 

6.  Danages  <^I58(3) —Teatlmoay  of  Jitney 
has  paaseager  and  physlolaa  aa  to  Inlurlaa 
adailaalble. 

In  an  aetioo  againat  a  dty  for  injuries  to  a 
Jitney  bna  paaaenger,  when  the  car  left  the 
street  and  ^unged  into  a  ravine,  testimony  of 
the  injured  paaaenger,  a  woman,  that  the  bones 
of  ber  nose  were  broken,  the  roof  of  her  mouth 
pushed  up  to  tbe  top  of  her  nose,  etc.,  held  ad- 
missible, as  was  also  tbe  testimony  of  a  medical 
vitness  to  the  same  effect,  plaintiff  having 
■ought  to  recover  for  mental  anguish  and  suf- 
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(rf  tbe  dlaflgaring  Injuriaa 
which  she  described. 

7.  Mualdpal  eorporatloaa  «=s>819(7)— Evidence 
held  to  snstalR  fladlng  Jitney  bus  passenoer 
did  not  appreciate  daagera  of  ase  of  street. 

In  an  action  againat  a  city  by  a  jitney  bus 
paaaenger,  injured  when  tbe  ear  left  the  street 
and  plunged  into  a  ravine,  evidence  held  auffl- 
cient  to  aoatain  the  jury's  finding  that  plaintiff 
did  not  know  or  fully  appreciate  and  understand 
the  dangers  inddent  to  the  use  or  attempted 
use  of  tbe  street  at  the  particular  point  by  ve- 
hicular traffic 

6.  TrM  «9l32— Opaalag  statemeat  of  plala- 
tlff's  oeansel  laforailaf  Jary  aa  to  effect 
of  fladlag  aot  ravaralble  error  where  ndth- 
drawn. 

In  an  action  against  a  city  by  a  jitney  bus 
passenger  injured  when  the  car  left  the  street 
and  plunged  into  a  ravine,  where,  during  the 
opening  argument,  plaiutiff's  counsel  stated  that 
the  attorneys  for  defendant  wanted  the  jury 
to  say  "Yes,"  and  find  plaintiff  assumed  the  risk 
of  riding  in  the  jitney,  and  that  be  said  they 
should  answer  the  question  "No,"  and  not 
charge  ber  with  each  ziak,  but,  on  objection, 
plaiuturs  counsel  withdrew  tbe  statement,  there 
was  no  reversible  error. 

9.  Trial  «=>II4— Connsel  In  argament  may 
state  how  nuoh  plaintiff  ahould  recover. 

It  ia  not  improper  for  counsd  in  argument 
to  etate  to  tbe  Jury  how  tawsk  they  think  the 
plafaitiff  should  recover. 

10.  Damages  «S9I32(1) —$10,000  for  severe 
physical  Injuries  and  iMsflourement  of  married 
woman  aot  excesaive. 

A  judgment  for  $10,675  recovered  from  a 
dty  by  a  jitney  bus  passenger,  a  married  wo- 
man, injured  when  the  car  left  the  street  at  an 
unguarded  pfiint,  and  plunged  into  a  ravine,  aub- 
Jecting  her  to  severe  physical  injuries  and  dia- 
figurement,  held  not  exceaalve. 

Appeal  from  District  Ooort,  Dallaa  Coun^ 
ty;  W.  F.  Whitefanrst,  Judge. 

Suit  by  B.  O.  Maxvrell  and  wife  against 
the  dtj  of  Dallas.  From  Judgment  for 
plaintiff  defendant  appeals.  Affirmed. 

Jaa.  J.  CoUlna,  W.  S.  Bramlett,  Allei 
Qiarlton,  and  Carl  B.  Callaway^  all  of  Dal- 
las, for  appelant 

W.  D.  Cardwell.  of  Burkburnett,  and  Mc- 
(^utdieon  &  COrardi,  of  Dallas,  for  appellees. 

•  HALL,  J.  Mrs.  Laura  Maxwell,  Joined 
by  her  hosband,  sued  tbe  appellant  to  recov- 
er ^,000  damages  as  the  result  of  personal 
injuries  charged  to  hare  been  sustained  by 
ber  by  reason  of  the  negligence  of  said  dty. 
It  Is  alleged,  in  substance,  that  on  or  about 
December  9,  1916.  she  was  a  passenger  in  a 
motor  bus.  commonly  known  as  a  Jitney, 
which  was  being  operated  alodg  Carlisle 
street.  In  said  dty,  and  tbat,  at  the  time  of 
the  accident  which  occasioned  the  injuries 
complained  of.  the  bus  waa  being  driven  at 
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a  iftte  of  speed  not  to  exceed  15  miles  an 
bour;  that,  several  rears  prior  to  the  aboTe> 
named  date,  the  ctt7  had  biiUt  and  construct- 
ed at  the  Intersection  of  Carlisle  and  Vine 
streets  a  concrete  or  stone  culvert,  and  had 
constracted,  buUt,  and  maintained  sidewalks 
and  curbing  along  Carlisle  street,  at  the  In- 
tersection of  Vine  street,  and  that  the  con- 
struction of  said  culvert  was  on  account  of 
a  deep  ravine  where  Vine  street  ended;  that 
defendant  so  constructed  the  culvert  and  flII 
In  Vine  street  as  to  raise  the  Intersection  of 
said  streets  to  the  level  ol  Carlisle  street  on 
each  side  of  the  ravine;  that  said  cit7 
owned,  maintained,  and  controlled  the  ra- 
vine where  Vine  street  ended.  It  appears 
that  Carlisle  street  runs  approximately  east 
and  west  at  the  place  of  the  accident ;  that 
Vine  street  extended  from  the  south  ends  at 
Carlisle  street;  and  that,  on  the  north  side 
of  Carlisle  street,  at  the  point  where  Vine 
street  Intersects  It  and  ends,  the  ravine  Is 
approximately  50  feet  deep. 

Plaintiffs  further  allege  that  at  all  times 
since  the  construction  of  said  All,  culvert, 
sidewalks,  and  curbs  at  and  near  the  place, 
and  for  more  than  24  hours  prior  to  Decem- 
ber 9, 1918.  defendant  had  notice  of  the  open 
and  dangerous  condition  of  the  street,  curb, 
sidewalks,  fill,  culvert,  and  ravine;  that  for 
a  long  time  prior  thereto  said  city  had  neg- 
ligently and  carelessly  left  said  streets, 
curbs,  sidewalks,  culvert,  fill,  and  ravine 
open  and  exposed,  and  bad  n^IIgently  and 
carelessly  constructed  and  maintained  the 
same  in  an  open,  and  exposed  condition,  to 
such  an  extent  that  said  streets,  sidewalks, 
culvert,  fill,  and  ravine  were  openly  and  no- 
toriously dangerous  to  persons  and  vehicles 
using  sold  streets;  that  by  the  exercise  of 
ordinary  care  the  city  could  have  made  said 
place  safe;  that  the  mayor  and  dty  engineer 
knew  of  its  dangerous  condition,  or  by  the 
exercise  of  ordinary  care  and  dil^ence  could 
have  Icnown.  and  by  the  use  of  ordinary  care 
and  diligence  could  and  would  have  provid- 
ed suitable  curbs,  guards,  or  rails  to  prevent 
accidents  and  Injuries  to  persons  and  vehi- 
cles using  said  streets ;  that  by  failing  to  nse 
such  care  the  said  city  was  negligent,  and 
that  its  negligence  was  the  proximate  cause 
of  the  Injuries  sustained  by  the  plaintifC, 
Mrs.  Maxwell ;  that  the  dty  had  permitted 
a  large  pole  to  be  erected  In  said  street  near 
said  gulch,  wbich  sald'irale  was  exposed,  and 
not  protected  by  any  curbing;  that  on  the 
west  side  of  said  Carlisle  street,  where  Vine 
street  ended,  said  ravlqe  was  from  40  to  50 
feet  deep,  and  extended  almost  to  the  width 
of  Vine  street;  that  the  curb  along  the  west 
side  of  said  Carlisle  street  did  not  extend  to 
a  point  even  with  the  east  line  of  Vine  street, 
If  extended,  but  only  to  within  8  or  10  feet 
of  said  east  line;  that  there  was  no  curb  on 
the  west  side  of  Carlisle  street  opposite  to 
where  said  Vine  street  ended,  and  no  ald*- 


'  walk  there  save  and  except  a  string  of  three 
boards  or  planks,  which  were  practically  on 
a  level  with  said  streets;  that  from  the  west 
side  of  said  board  walk,  and  from  2  to  4  feet 
to  the  west  of  said  walk,  there  was  a  preci- 
pice going  down  into  said  ravine  which  ex- 
tended along  the  west  side  of  Carlisle  street, 
nearly  the  width  of  Vine  street,  and  that 
said  precipice  was  wholly  unguarded,  and 
without  barriers,  railing,  or  curb  of  any  kind 
to  prevent  persons  and  vehides  from  falling 
Into  said  ravine;  that  at  tbe  Intersection  of 
said  Vine  and  Carlisle  streets,  as  aforesaid, 
tbe  said  city  ordinarily  maintains  a  street 
light,  and  at  the  hour  of  the  accident,  to  wit, 
about  e  :30  p.  m.  of  said  day,  said  street  U^t 
was  not  burning.  In  consequence  of  which 
tbe  streets  were  dark,  and  reason  thereof 
the  driver  of  the  motor  bus  could  not  and 
did  not  see  said  pole  into  wblcb  his  motor 
bus  ran,  and  on  account  of  tbe  failure  of 
said  city  to  have  said  lights  burning,  and 
cm  account  of  the  negligence  of  said  dty  In 
failing  to  construct  and  maintain  a  curb  at 
that  point,  and  its  failure  to  construct  and 
maintain  a  barrier  to  prevent  said  antomo- 
blle  from  running  Into  said  ravine,  its  neg- 
ligence warf  the  proximate  cause  of  the  In- 
juries ;  that  when  said  motor  bus  came  with- 
in a  few  feet  of  the  east  line  of  Vine  street, 
and  on  tbe  right-hand  side  of  Carlisle  street, 
tbe  driver  of  said  motor  bus  lost  control  of 
the  vehicle,  and  tbe  front  part  of  tbe  rig^t- 
band  side  of  the  bus  struck  the  pole,  wfaldi 
stood  about  4  Inches  witbln  tbe  curb  line  of 
said  street,  swerved  to  the  right,  and,  when 
it  cleared  said  pole.  It  went  over  said  board 
walk,  down  into  tbe  ravine,  and  turned  over, 
thereby  injuring  tbe  plaintUI,  Mrs.  MaxwdL 
Sbe  alleges  her  Injories  to  be  ae  follows: 

"That  at  the  time  of  said  aeddent  Mrs.  Max- 
well was  a  strong,  healthy,  married  woman,  80 
years  of  age;  that  by  reason  of  the  aeddent 
she  suffered  the  following  injuries:  Both  the 
upper  and  lower  jawbones  were  broken;  her 
nose  was  mashed,  bruised,  and  broken;  some  of 
her  teeth  were  knocked  out,  and  some  broken 
off;  the  l>one  of  her  nose  running  to  the  base  ot 
tbe  brain  waa  broken  and  fractured,  and  on  ac- 
count of  the  breiAing  of  said  bones  In  her  Jaws 
and  nose,  and  tbe  breaking  off  and  knocking  oat 
of  her  teeth,  her  face  baa  been  permanently 
fignred,  from  which  she  has  siiffered  great  and 
ezemdatiiv  physical  pain  end  mental  anguish; 
and  said  injuries  are  of  a  permanent  nature, 
and  she  has,  and  will  continue  throngh  her  nat- 
ural life,  to  suffer  great  physical  pain  and  men- 
tal angniBh,  mortification,  and  humiliation;  that 
her  limba  were  mashed  and  bruised  and  lacer- 
ated; her  btps  and  spine  were  maabed,  bmlaed, 
and  made  sore,  from  whldi  she  has  snffered 
great  physical  pain  and  mental  angDlsb;  that 
she  suffered  internal  Injuries  of  tte  womb, 
ovaries,  stomach,  bowels,  intestines,  end  female 
organs,  which  s^d  injuries  are  permanent,  and 
from  wbich  tbe  said  Mrs.  Maxwell  wiH  suffer 
through  her  natural  life,  all  tO  her  damage  in 
tbe  mm  of  120,000.'* 
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.  By  trial  amendment,  plaintiffs  pleaded 
actual  notice  to  the  mayor  and  city  engineer 
of  the  dty  of  Dallas  of  the  defects  In  the 
streets  causing  the  accident,  alleging  that 
said  actual  notice  was  given  more  than  24 
boars  prior  to  the  accident.  The  city  an- 
swered with  a  gener^  dmurrer,  certain 
special  exceptions,  a  general  denial,  a  plea 
of  assumed  risk,  contributory  negligence, 
and  Interposed  the  two-year  statute  of  limi- 
tations as  to  the  claim  for  certain  expenses. 

The  cause  was  submitted  to  a  Jury  on  spe- 
cial Issues,  in  reply  to  which  the  jury  found: 
(1)  That  the  failure  of  the  city  in  not  hav- 
ing a  sufficient  and  adequate  guard  or  bar- 
rier along  the  north  line  of  Carlisle  street, 
at  the  place  and  time  of  the  accident,  was 
Diligence ;  (2)  that  said  negligence  was  the 
proximate  cause  of  the  accident  and  injuries 
complained  of;  (3)  that  the  driver  o£  the  bus 
In  which  Mrs.  Maxwell  was  riding  was  neg- 
ligent in  the  operation  of  the  vehicle;  (4) 
that  at  and  Just  prior  to  the  accident  the 
steering  gear  on  the  bus  was  so  defective 
tliat  the  driver  could  not  control  and  guide 
it;  (5)  that  his  negligence  was  not  the  prox- 
imate cause  of  the  accident  complained  of; 
(6)  that  the  n^Ugoice  of  the  city,  concur- 
ring with  the  n^ligence  of  the  driver  of  the 
bus,  was  the  proximate  cause  of  the  acci- 
dsit.  In  connection  with  the  sixth  special 
issue,  the  court  charged  the  Jury  as  follows: 

"In  passing  upon  the  foregoing  special  issues, 
yon  are  inatmcted  that,  by  the  term  'concurrent 
proximate  caose,*  as  used  in  the  above  special 
issue,  is  meant  such  act  ao  is  wanting  in  ordinary 
care,  which  activity  aided  in  prodndng  the  in- 
^ry,  and  such  act  as  might  reasonably  have 
been  contemplated  as  involving  the  result  un- 
dar  the  dreumstaneea.** 

The  Jury  further  found:  (7)  That,  at  the 
time  she  entered  the  Jitney,  Ura.  Maxwell  did 
not  know,  fully  appreciate,  and  understand 
the  dangen  Incident  to  the  use  or  attempted 
use  by  veblcular  traffic  of  Carlisle  street  at 
Its  Intersection  with  Tine  street.  Special  is- 
sues 8,  9,  and  10  relate  to  the  amount  of  dam- 
ages sustained.  The  trial  resulted  in  a  rer^ 
diet  for  plaintiffs  in  the  sum  of  $11,200,  and 
interest  January  20, 1B20,  at  6  per  cent 
Plalntlfl  filed  a  remittitur  of  ¥626,  and  Judg- 
ment was  rendraed  ■salnat  the  city  in  the 
sum  <^  $10,675^ 

The  fliat  error  to  assigned  to  tbe  action  of 
the  court  in  refusing  to  direct  a  verdict  for 
the  dts-  tTnder  this  assignment  appellant 
presents  its  first  proposition,  as  follows: 

"The  alleged  actionable  negligence  upon  whkfa 
appellees  rest  the^  caose  of  action  are  that; 
(1)  There  waa  no  cnrti-on  the  west  side  of 
Caiilsle  street,  wltera  Vine  street  ended;  and 
(2>  the  ravine  or  predplee  next  to  the  west 
fine  of  Gariisle  street  at  tbe  end  of  Vine  street 
was  unguarded.  '>^ewed  In  the  most  favorable 
light  for  appellees,  the  evidence  shows  that  ap- 
pellant is  not  leg^  liable  to  appellees  for  the 
iajttj  sustained      Mrs.  l^well,  due  to  the , 


descension  of  tbe  jitney  Into  tbe  ravine,  not- 
withstanding the  want  of  a  curb  and  unguarded 
condition  of  the  ravine  and  its  proximity  to  the 
west  or  northwest  line  of  Carlisle  street,  be- 
cause: (a)  Appellant  owed  appellees  no  duty 
to  erect  a  barrier  to  prevent  the  jitney  de- 
Bceoding  into  the  ravine;  or,  (b)  to  erect  a 
barrier  of  such  character  as  would  have  pre- 
vented tbe  jitney,  under  the  circumstances 
shown,  from  descending  into  the  ravine;  and 
(c)  the  alleged  omission  or  omissions  was  or 
were  not  the  proximate  cause  of  tbe  jitney 
descending  into  the  ravine ;  hence,  the  perenp* 
tory  instruction  should  have  been  given." 

In  reply  to  this  proposItl<m,  which  we  sug- 
gest Is  multifarious,  tbe  appellees  submit 
the  following  counter  propodtim: 

"It  was-tiie  duty  of  tbe  dty  of  Dallas  to  uae 
ordinary  care  to  bnfld  and  maintain  Its  streets 
in  a  reasonably  safe  condition  for  the  uiual 
travel,  and  the  failure  of  the  city  to  erect  guard 
rails  or  barriers  to  protect  the  traveling  public 
from  falling  down  a  deep  precipice  or  gulch,  im- 
mediately adjacent  to  said  street  and  sidewalk, 
is  a  question  for  the  jury  to  pass  upon  ss  to 
whether  the  failure  to  erect  said  barriers  or 
guard  rails  in  each  case  is  negligence,  and 
whether  said  negligence  is  one  of  the  pro^mate 
causes  of  the  aeddent  resulting  from  a  motor 
bus  behv  driven  at  a  slow  and  lawful  rate  of 
speed,  goiiw  over  said  predplee  and  seriously 
injuring  plaintiffs  wife." 

Api)ellee  also  submits  a  second  eonnter 

proposition,  as  follows: 

"Where  a  munldpal  corporation  opens  up  a 
street,  such  as  the  filling  in  of  a  gulch  and  the 
tearing  down  of  a  bridge  over  said  gulch,  and 
invites  public  travel,  it  must  be  made  reason- 
ably safe  for  such  use,  and  if  there  is  a  danger- 
ous place,  such  as  a  declivity,  predplee,  or 
ravbie,  so  dose  to  the  street,  or  the  traveled 
part  thereof,  whether  on  dty  property  or  pri- 
vate property,  as  to  render  it  unsafe  for  trav- 
el, in  the  abuse  of  a  barrier,  constitutes  a 
defect  in  the  street,  and  the  municipality  is  lia- 
ble if  the  jury  finds  said  failure  to  erect  a  bar- 
rier under  the  circumstances  was  negligence, 
and  such  negligence  was  tbe  proximate  cause 
of  the  aeddent," 

Several  plats  were  Introdticed  In  evidence 
—one  diowlnft  as  before  stated,  that  Car- 
lisle street  runs  east  and  west  at  the  point 
of  the  aeddent  Another  was  Introduced  by 
appellant,  made  by  Its  engineer,  which  does 
not  Indicate  the  points  of  the  compass,  but 
from  which  we  Infer  that  Tine  and  Carlisle 
streets,  as  shown  on  that  map,  do  not  inter- 
sect eadi  other  at  right  angles  and  for  the 
purposes  of  this  opinion  we  will  treat  fbem 
as  running  in  the  directions  first  above  stat- 
ed. That  part  of  article  XIT,  i  11,  of  the 
dty  charter  ai^llcable  to  the  case  Is: 

"The  dty  of  Dallas  shall  never  be  liable  on 
account  of  any  damage  or  injury  to  person  or 
property,  arising  from  or  occasioned  by  any 
defect  in  any  public  street,  highway  or  ground 
of  any  public  work  of  the  dty,  unless  the  specific 
defect  causing  the  dsmage  or  injury  shall  have 
been  actually  known  to  the  mayor  or  dty  en- 
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sineer  by  perwmal  Inspceiioii,  for  a  period  of 
at  least  twenty-four  boars  prior  to  tlie  occur- 
rence of  the  injury,  or  damage,  onleBS  the  at- 
tention of  the  mayor  or  dty  engineer  ahall  have 
been  called  thereto  by  notice  thereof  in  writ- 
ing at  least  twenty-four  hours  prior  to  the  oc- 
currence of  the  injury  or  damage,  and  proper 
dUIgenco  haa  not  been  used  to  rectiQr  the  defect 
after  actually  known  or  called  to  the  attention 
of  the  mayor  or  city  engineer,  as  aforesaid." 

J.  H.  Lane,  the  driver  of  the  bus,  testifled 
that  he  was  80  years  old,  married,  end  had 
been  Uvlng  in  Dallas  S  years  prior  to  the  ac- 
cident; that  the  route  traveled  by  him  was 
the  regular  one  prescribed  by  the  dtj  tot 
JitseyB  to  operate  orer.  He  teetffled: 

*^  win  aay  that  I  taken  mine  oot  on  Oar- 
Bale,  but  there  were  some  of  them  that  went 
down  the  railroad,  and  on  across  the  railroad 
to  Cedar  Springs,  and  some  of  as  went  out 
Carlisle  to  keep  from  crossing  the  railroad  and 
pulling  that  hard  hill.  I  had  Iwen  engaged  in 
driving  a  jitney  at  that  time  about  S  or  0 
months,  and  was  licensed  by  the  city.  I  went 
from  Austin  to  Akard  on  Elm  street,  and  from 
Akard  to  Cedar  Springs  and  from  Cedar  Springs 
to  Carlisle;  from  Carlisle  to  Bowen,  ai^  out 
Oak  Lawn,  and  returned  the  same  route.  I 
was  permitted  by  the  dty,  and  those  who  had 
charge  of  the  inspection  of  operation  of  jit- 
neys and  of  their  routes,  to  go  over  Carlisle 
street.  Prior  to  the  9th  of  December  I  had 
been  operating  my  Jitney  over  Carlisle  street 
about  a  month ;  had  been  transferred  over  there 
from  Oak  Cliff.  I  got  the  transfer  from  the 
city  to  this  line  which  I  have  described.  My 
car  was  inspected  once  a  week  by  the  Jitney  in- 
spector. I  recall  the  accident  at  Carlisle  and 
Vine  streets  on  December  9:  It  was  aboat 
6:80  o'clock  in  the  evening.  I  was  traveling  in 
a  southwestern  direction;  was  coming  to  town 
on  Carlisle.  At  the  time  there  was  a  little 
boy  in  the  front  aeat  with  me.  The  steering 
wheel  or  steering  gear  was  on  the  left  side,  and 
I  was  seated  on  the  left  side  of  the  front  seat, 
and  the  boy  on  the  right  side.  It  was  a  fire- 
passenger  Ford.  Besides  the  boy,  as  I  found 
ont  later,  I  had  Mrs.  Holford  and  Mrs.  Max- 
well in  the  ear.  They  got  in  the  car  at  Snced 
street.  With  reference  to  Vine  street,  Sneed 
Is  east  one  block;  north  and  east  of  Ou-lisle 
and  Tine.  My  automobile  had  a  top  on  it  at 
that  rime  and  I  had  side  curtains.  The  top  was 
up  and  the  curtains  were  half  up;  that  is, 
the  curtains  were  up  to  the  back  seat  where  the 
ladies  sat.  I  was  not  running  very  fast;  don't 
think  it  could  have  possibly  been  over  8  or  10 
miles  an  hour.  I  am  familiar  with  the  speed 
of  such  vehicles. 

"When  I  stopped,  and  the  ladies  got  in,  one 
of  the  ladies,  I  don't  know  whidi,  said,  'Let's 
fasten  up  these  cortains;  it  Is  c<dd.*  I  didn't 
think  it  had  been  cold  enough  to  put  up  the 
curtaina.  So  I  reached  back  with  my  left  hand. 
My  right  hand,  when  I  reached  back  with  my 
left  band,  was  on  the  steering  wheel,  ^d  I  was 
sitting  just  like  I  am  now,  and  reached  back 
that  way;  was  ritting  witlk  my  face  straight 
ahead,  looking  stralf^t  ahead  on  the  street; 
don't  think  I  ever  turned  in  the  seat.  I  just 
readied  back  and  gave  the  cnrtaina  a  Jerk,  and 
tbs  lady  said,  'I  will  fasten  this,*  and  Isaya,  *A11  j 


right'  Well,  I  seen  that  my  ear  bad  cut  to  the 
right  some;  I  dou't  know  how  it  was,  but  it 
seemed  like  it  wanted  to  go  to  the  right  all  Uie 
time,  and  I  tried  to  cut  it  to  the  left,  and  could 
not,  and  about  that  time  I  seen  the  pole,  tfid 
It  hit  the  pole  In  some  way,  I  don't  know  joEt 
how,  and  then  it  sorter  seemed  like  it  was  goiLc 
the  other  way.  It  seemed  like  It  sorter  toned 
a  little,  and  all  at  once  it  Just  tamed  where 
that  ditch  was,  and  I  grabbed  tiie  emergency  and 
tried  to  stop  the  car,  but  could  not,  and  we 
went  off  then.  It  seemed  like  it  was  all  dose 
in  a  second.  I  remember  the  car  hitting  the 
pole,  and  up  fo  that  time  we  were  pretty  near 
off.  The  pole  was  located  right  near  the  curb. 
It  waa  right  at  the  edge  of  the  ditch  or  the 
street  gntter,  just  a  little  to  the  ri^t  of  that 
It  is  right  across  the  street  firom  Cariisle, 
where  Vino  street  ends.  The  enrt>  aUng  there, 
op  to  that  pole,  or  near  the  pole,  ta  bnilt  up 
tolerably  dose  to  the  pole,  but  there  is  a  ^ece 
where  tiiere  ia  no  curb.  I  don't  remember  how 
many  feet  it  is  from  the  end  of  the  curb  to  the 
pole.  Could  not  say  whether  it  waa  10,  15,  or 
20  feet,  but  I  know  there  ia  no  curb  where  the 
pole  is,  where  the  car  went  off.  The  arc  li^l 
at  the  intersection  of  Vine  and  Carlisle  streets 
was  not  on  at  the  time  the  acddent  happened. 
Along  Carlisle  street,  on  the  right-hand  side 
coming  to  the  d^,  the  way  I  waa  cominf,  there 
was  no  carblng.  Before  yon  get  to  Vim  street 
there  is  a  curb.  As  to  the  sidewalk,  there  wu 
two  planks,  as  well  as  I  remember,  just  two 
inch  planks  down  there.  I  don't  remember  how 
wide  they  were,  but  not  very  wide.  They  were 
not  on  a  very  high  incline.  They  w^re  right 
on  the  ground, 

*^  stated  a  whOe  ago  that  my  madiine  tapt 
trying  to  turn  to  the  rt^t  I  later  fonnd  the 
cause  of  that.  I  think  my  wheels  bad  becooie 
toed,  and  eansed  the  a^  to  tip  forward,  and  the 
radios  knuckle,  the  left  kondcle  on  the  raAos 
rod,  I  think,  broke.  - 1  used  every  effort  ia  mj 
power  to  steer  my  madiine  back  into  Uie  street: 
tried  to  torn  it  to  the  left  I  didn't  know  at 
that  time  why  I  could  not  do  so.  I  knew  some- 
thing was  wrong  with  the  steering  gear,  bot 
did  not  know  what  It  was;  it  would  not  work. 
After  the  car  struck  the  pole  and  went  over  the 
sidewalk,  it  went  right  off  into  that  ^tch. 
measured  from  the  top  of  the  aidewalk  don 
into  that  ravine  where  we  fell,  or  where  the 
ear  landed,  and  it  was  48  feet  As  my  car 
went  over  the  embankment  it  turned  bottom 
upwards.  On  that  portion  of  It  if  Vine  street 
would  be  projected  across  to  the  north  side  of 
Carlisle,  where  there  is  a  pencil  mark  there, 
there  is  no  sidewalk.  There  is  nothing  but  ■ 
board  walk.  There  is  not  an  elevation  there 
to  that  aidewalk.  After  the  acddent  I  crawl- 
ed ont  from  down  there  imder  the  ear,  and 
pulled  the  little  boy  out  and  then  ran  around 
to  the  ladies,  and  hollered  for  help.  Near  the 
telephone  post  along  where  tht  curb  line  would 
come,  it  is  about  S  or  4  feet  in  some  places  to 
where  the  bluff  starts  down.  I  could  not  ear 
how  near  it  is  from  the  tdephone  post  be- 
cause I  don't  remember  exactly,  but  my  recol- 
lection is  I  judge  it  to  be  3  or  4  feet  There  it 
a  telephone  pole  in  the  board  walk,  two  12-iDdi 
boards  there,  then  from  this  board  it  is  about 
6  or  8  inches  in  some  places  to  where  the  preci- 
pice starts  down.  On  this  UtUe  dlagnm  there 
used  to  be  a  bridfs  acroaa  here—lMidafeera-oU' 
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faafalond  bridge,  and 

oat  and  filled  io  thera  down  to  this  Kulcb.  and 
they  never  extended  Vine  street  on  across 
there.  Doderneatb  that  bridge  was  this  gulch; 
that  gnlch  is  what  they  filled  in  and  made  Vine 
street  ran  Into  there.  It  has  been  a  good  long 
while  ainee  the  bridge  was  there;  I  gaess 
about  8  or  10  years  aiiioe  they  lUled  that  In.  I 
lived  aboat  middle  ways  that  block  from  where 
the  uddent  took  place.  Would  be,  I  guess, 
about  200  feet  across  from  the  house  to  the 
gnlch.  As  my  car  went  over  that  embankment, 
it  turned  bottom  upwards.  It  killed  one  lady, 
and  Injured  the  other.  There  were  no  guard 
rails  or  barriers,  or  anything  to  prevent  the 
car  from  going  into  the  ravine.  It  was  dark 
about  that  time.  I  think  I  had  my  headlights 
on,  bat  Ford  lights  are  very  dim— mine  were." 

Serraal  photographs  were  Introduced,  eibow- 
big  the  omdltlons  surrounding  the  place  of 
the  acddent.  These  Tlews  were  taken  from 
different  points,  and  served  to  verify  and  Il- 
lustrate the  testimony  of  the  several  witness- 
es. B.  O.  Maxwell  testified  that  the  t^ephone 
pole  on  the  north  side  of  Carlisle  street  was 
Just  about  on  the  curb  line,  and  where  the 
curb  would  be  If  It  had  been  extoided  aI(Hig 
the  edge  of  the  in«clplce  made  b7  the  fllL 
He  further  testified  that  there  was  no  gutter 
on  that  side  of  the  fllL  He  admitted  that  the 
place  of  danger  was  opoi  and  visible,  and  Its 
condition  could  be  seen  at  all  times,  and  stat- 
ed that  Carlisle  street  was  at  tbat  time  ma- 
cadamized and  graveled,  and  In  that  partlo 
nlar  was  In  good  condition  fbr  trav^lng.  Mrs. 
Maxwell  testified,  in  substance,  tiiat,  at  the 
time  she  and  her  stster-ln-Iaw,  Mrs.  Ht^tfrd, 
entered  the  Jltn^  to  go  to  town,  the  wind 
was  chlll7.  and  ndy  the  back  curtains  of  the 
Jitney  had  been  put  up ;  ti>at  the  curtain  an 
ber  Bide  of  Uie  vdiiele  was  loose;  tiiat  she 
said  Bometidng  about  It,  and  the  driver  start- 
ed to  reacb  back  to  fasten  It,  and  (the  told 
bim  to  let  It  alone,  that  she  would  fasten  It. 
She  testified  that  he  never  did  turn  around* 
but  reached  his  hand  ba<ft  for  that  purpose, 
and  that  vaa  when  she  first  ottered  the  Jit- 
ney.  She  says,  Just  preceding  the  accident — 

"it  seemed  like  the  car  kinder  Jumped  on  the 
street  a  little  bit,  and  the  next  thing  I  knew 
we  were  going  into  the  ^tch,  rrom  the  boards 
the  embankment  slt^es  down  gradually  for  a 
few  feet,  and  then  goes  strai^^t  down;"  that 
the  last  tUng  she  remembered  was  that  she 
was  fixing  the  curtain. 

John  Van  Wort,  the  third  passenger,  who 
occupied  the  front  seat  with  the  driver,  testl- 
fled  In  part: 

"After  the  ladies  got  Into  tlie  car,  <me  of 
them  complained  about  the  wind  blowing  in 
through  the  curtains,  and  the  curtain  on  the 
left-hand  side  car  was  flapping,  I  was  seated 
OD  the  right  of  the  driver  on  the  front  seat 
After  tills  lady  made  that  remark,  the  driver 
tamed  to  fasten  the  cnrtain,  nsing  his  left  hand. 
The  car  was  morlng  at  about  10  or  15  miles 
honr.  Jost  about  the  time  he  turned  around  to 
issten  the  curtain,  end  Z  think  about  the  time 
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they  taken  the  bridge  ( he  fastened  it,  we  hit  the  telephone  pole.  The 
right-hand  side  of  the  car  bit  the  pole  and 


side  of  the  car  bit 
glanced  off,  and  it  threw  the  car  around.  When 
the  car  hit  the  telephone  pole  it  threw  the 
back  end  of  the  car  to  the  left,  and  the  car 
went  right  down  the  gutter.  The  driver  put 
his  left  band  about  like  this,  to  fasten  the  car- 
tain;  then  one  of  the  ladies  said:  1  will  fl^c 
it.'  and  he  brought  his  band  around  and  put 
it  back  to  the  front,  and  the  lady  started  to 
fasten  that  curtain.  I  was  turned  around  look- 
ing at  the  lady  at  the  time.  After  the  driver 
turned  round  the  lady  started  to  fix  the  curtain; 
then  the  car  hit  the  post.  That  was  my  tes- 
timony on  the  former  trial." 

W.  J.  Powell,  aaslstant  city  engineer,  tes- 
tifled: 

"There  Is  a  culvert  ander  Carlisle  street,  and 
approximately  on  the  south  side  of  Vine  street, 
which  terminates  in  a  retaining  wall,  a  con- 
crete retoinii^  wall  near  the  southwest  line  of 
Carlisle  street,  and  the  top  of  this  wall  is 
9^  feet  from  the  floor  line  of  the  culvert.  My 
recollection  Is  that  the  top  of  the  wall  is  ap- 
proximately flush  with  the  surface  of  the 
street  to  the  bottom  of  the  culvert,  and  it 
would  be  approximately  10'^  or  20  feet.  From 
the  top  of  that  stone  wall  to  the  surface  of  the 
street  is  filled  in  with  earth.  All  of  that  con- 
crete wall  is  on  Vine  street,  and  is  owned  by 
the  dtr." 

J.  Q.  Clardy,  among  other  things,  testified: 

"Tiiat  he  lived  near  the  scene  of  the  accident, 
and  went  there  immediately  after  the  accident, 
and  found  Mrs.  Uolf oxd  dead  and  Mrs.  Maxwell 
stUl  breathing;  that  titers  was  no  light  bDrning,' 
and  they  couU  hardly  see  to  get  out;  that  the 
ravine  or  precipice  Is  about  57  feet  deep;  that 
there  is  a  two  board  plank  walk  along  the  west 
side  of  Carlisle  street,  but  no  sidewalk  or  curb ; 
that  the  surface  of  the  street  was  level,  and 
the  water  ran  over  It;  when  it  rained,  the 
water  from  the  street  ran  over  the  plank  walk 
and  down  into  the  ravine;  that  It  washed  the 
dirt  away  all  the  time,  and  made  the  precipice 
come  nearer  the  sidewalk;  that  at  the  time  of 
the  accident  there  were  no  boards  there— no 
board  sidewalk— Just  a  little  path  across  there." 

8.  B.  MasBle  testified  that  during  1016,  and 
a  few  years  prior  thereto,  he  was  the  city 
bridge  man  and  foreman  of  district  No.  2; 
that  is,  goieral  foreman  ot  the  street  iHrldge 
Inriwovement  work ;  that  there  la  a  cement 
sidewalk  on  both  tIAea  ut  what  Is  supposed 
to  be  Tine  street,  through  there  down 
down  that  galch;  tbat  for  the  convenience 
pedestrians,  uiboai  children,  and  so  <«, 
be  built  a  wooden  walk  mi  aows  there 
1^  laying  tbm  2x8  boards;  that  Ben  Sira 
waa  the  stu»erintttidttit  of  this  departmoit 
at  that  time;  tbati  when  tho  street  was 
<flrst  graded,  there  was  a  bridge  where  Gar- 
lisle  first  crosses  Vina  street;  that  prior  to 
the  accident  he  reported  to  Ben  Slxa  about 
the  predpica  and  gulch,  and  fuggested  that 
there  sbould  be  a  barricade,  or  a  t&ice,  w 
something  at  the  tofi  at  the  deep  gnldi,  as  It 
was  almost  stralf^t  down,  as  a  good  many 
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eblldnn  passed  np  and  down  tbat  way,  and 
ttiat  SIra  would  not  let  blm  do  It;  that  a  Mr. 
Alexander  got  up  a  petition  to  tlut  end,  and 
took  It  to  the  dty  hall  prior  to  the  acddent, 
petitioning  to  have  the  dltdi  protected  in 
some  way. 

G.  h.  Holford  testlfled  that  on  Uonday 
mominK.  after  bis  wife  was  killed  Saturday 
night,  the  employees  of  the  city  came  with  a 
grader,  and  opened  op  a  gutter  acrosa  there 
but  that  this  was  after  the  acddeut  J.  E. 
Lee,  former  commissioner  of  the  dty  of  Dal- 
las, testified  In  part  that  he  had,  during 
1911-1913  served  as  such  commissioner,  su- 
perrlsor  of  streets,  highways  and  bridges; 
tbat  during  that  time  he  went  out  to  the  ra- 
vine; that  the  retaining  wall  was  probably 
half  way  up  to  the  street  level,  and  probably 
80  fieet  beyond  the  street  line;  that  the  storm 
sewer  extended  all  the  way  under  the  retain- 
ing wall,  and  possibly  25  or  30  feet  beyond 
it;  that  there  were  no  barriers  or  guards 
above  the  surface  of  the  street. 

[1-3]  In  13  B.  C.  U  p.  421,  i  846.  we  find 
tb0  rnle  stated  as  f  olUms: 

"It  is  well  settled  that  it  la  the  duty  of  a 
municipal  or  quasi  municipal 'corporation  to 
erect  railings  or  barriers  along  the  highway  at 
places  where  they  are  necessary  to  make  the 
same  safe  and  convenieot  for  travelers  in  the 
use  of  ordinary  care,  and  that  it  is  liable  for 
injuries  to  travelers  resulting  from  a  breach 
of  its  duty  in  this  regard.  This  is  true  though 
the  danger  arises  from  structures  or  ezcava- 
'tieus  outuds  of  the  highway,  and  on  the  land 
of  adjoining  owner*,  when  they  are  in  the  gen- 
eral direction  of  travel  upon  the  highway. 
Whether  or  not  a  railing  or  barrier  is  neces- 
sary In  a  given  case  depends  largely  upon  the 
dreomstances  of  the  particular  locality  in  ref- 
erence to  which  the  question  arises.  Among 
the  facts  material  to  be  considered  are  the  char- 
acter and  amount  of  travel,  the  character  of  the 
road  ItseU,  its  width  and  general  construction, 
the  direction  of  the  road  at  Uie  place,  the  length 
of  the  portion  dauned  to  require  a  railmg, 
whether  the  danger  la  concealed  or  obvious  to 
the  extent  of  the  injury  likely  to  occur  tbere- 
from,** 

The  abstract  avestkm  baa  been  presented 
to  the  courts  of  this  state  in  Bgrrend  cases, 
some  of  which  ate  dted  bdow,  and  the  duty 
of  the  dty  to  maintain  barriers  in  tbs  lnt&^ 
est  of  travelers  Is  generally  declared,  and 
die  failure  of  the  dty  to  usa  reasonable  dlU- 
gence  in  the  performance  of  this  duty  is  In- 
Tarlably  held  to  present  a  question  of  negll- 
graoe  for  the  determination  of  titte  Jury.  In 
some  <^  the  cases  dted,  the  courts  have 
viewed  the  antbOTitleB  at  great  length,  and  It 
would  result  in  a  needless  extension  itf  this 
opinion  to  quote  from  them.  This  case^  as 
originally  tried,  was  consolidated  with  the 
case  of  O.  H.  Holford  agalnat  ttie  dty  of  Dal- 
las, in  whidi  Holford  sou^t  to  recover  be> 
cause  of  the  deaUk  <tf  bis  wifi^  who  was  in 
the  jltn^  at  the  time  of  the  acddent  Raln- 


ey,  Cliief  Justice,  reversed  ai^  remanded  tbe 
branch  of  the  case  now  before  ra,  and  re- 
veneA  and  rendered  the  ease  in  favor  at  the 
dty  upon  the  Issoe  of  Holford'a  right  to  re- 
cover. The  rule  quoted  abov^  dUng  some 
of  the  casM  herdnaftw  maiUoned,  Is  an- 
nounced in  this  language: 

"It  is  the  duty  of  a  dty  to  see  that  its  streets 
be  made  and  maintained  in  a  reasonably  safe 
condition  for  use  by  the  public,  but  as  the  stat- 
utes furnish  no  certain  way  a  street  is  to  be 
fixed,  the  court  erred  in  diarging  that  the  fail- 
ure to  do  certain  things  to  m^ra  it  safe  for 
travd  would  be  negligence.  Where  there  is  no 
statutory  law  stating  what  acts  constitute  neg- 
ligence, the  court  should  not  assume  that  such 
acts  are  negligence.  Whether  such  an  act  con- 
stituted negligence  was  a  question  of  fact, 
which  should  be  determined  by  the  jury.  •  ♦  •  *» 

The  evidence  shows  tbat  Carlisle  street, 
where  the  acddent  happened,  was  kept  In 
good  repair,  except  as  to  the  guldi  eide  of 
tlie  street ;  and,  as  to  that,  there  was  no  rail- 
ing or  barrier  there  to  prevent  travelers  from 
leaving  the  street  Whether  or  not  sudi  ab* 
sence  of  railing  or  barrier  was  negligence  on 
appdlanfs  part  should  have  been  submitted 
to  the  jury  to  determine,  and  not  assumed  by 
the  court  The  evidence  quoted  above,  is  suf- 
fldait  to  sustain  the  fludlng  of  the  jury  tbat 
the  dty's  negdlgence  in  falling  to  erect  a  bar- 
rier was  the  proximate  cause  of  the  acddoit 
and  the  injuries  complained  of;  and  the  fur- 
ther finding  that  the  driver  of  the  bus  was 
negligent  In  the  operation  of  his  vehicle  does 
not  relieve  the  dty  of  liability,  elnce  the  jury 
also  found  that  his  negligence,  concurring 
with  the  negligence  of  the  dty,  was  sndi 
proximate  cause.  City  of  San  Antonio  v. 
WUdenstein,  49  Tex.  Civ.  App.  814, 109  S.  W, 
231;  Gonzales  v.  City  of  0alve5t<».  84  Tex. 
3,  Ifl  S.  W,  284,  31  Am.  St  Eep.  17 ;  StUl  v. 
City  of  Houston,  27  Tex.  Civ.  App.  447,  66  S. 
W.  76 ;  City  of  Dallas  v.  McCullough.  95  S. 
W.  1121;  City  of  San  Antonio  v.  Porter,  24 
Tez.  Civ.  App.  444,  S9  S.  W.  922;  City  of  Ft 
Worth  V.  Patterson,  196  S.  W.  251;  Eads  v. 
City  of  Marshall,  20  S.  W.  17L 

The  evidence,  without  redtlng  It  ban, 
shows  that  the  appellant  had  all  necessary 
notice  ot  tbe  defect  and  danger  tbat  its  cfaai^ 
ter  required  of  the  Injured  party.  The  evi- 
dence shows  that,  while  at  the  moment  ot  tbB 
acddrat  the  steering  gear  of  tbe  jitney  was 
defective,  the  driver  had  no  (wevions  knowl- 
edge of  tbe  defect;  on  the  contrary,  It  is 
shown  that  Ms  car  bad  been  duly  inspected 
by  title  dty  authorities,  as  required  by  the 
dty.  By  several  assignments,  appellant  at- 
tacks tbe  diarge  of  the  court  npoa  various 
grounds.  We  have  spent  mndi  time  in  a 
careful  consideration  of  the  critidsma  made 
by  appellant,  and  we  have  ooododed  that  it 
fairly  and  fully  presents  ttie  case  as  made 
by*  the  pleadings  and  evideaoe.  Tlie  sub- 
stance of  the  Issnea  asked  and  itttuaed  was 
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presented,  thongh  fai  somewhat  different  lan- 
cnage.  In  tbe  charge  given  by  the  court.  It 
would  needlessly  prolong  the  <4;>lnion  to  dls- 
cns8  e&di  of  these  assignments  in  detalL 

The  trath  and  eleventh  assignments  are 
based  ni>on  the  admission  of  certain  testi- 
mony elldted  from  Mrs.  Maxwell  and  her 
husband  as  to  the  extent  of  her  female 
tronblea.  This  was  all  objected  to,  npon  the 
ground  that  no  such  injuries  were  Included 
la  the  notice  served  upon  the  city.  It  la  not 
necessary  for  us  to  decide  as  to  the  admis- 
sibility of  this  evidence,  since  It  was  with- 
drawn from  the  Jury,  and  they  were  In- 
Btmcted  to  disregard  evidence  of  all  Injnrlei 
not  set  op  In  the  notice: 

[4]  The  error.  If  any,  in  the  admission  of 
the  evidence  complained  of  nnder  the  twelfth 
assignment  is  made  harmleBs  by  the  recep- 
tloD  of  evidence  tending  to  prove  the  some 
tact  from  other  witnesses  without  objection. 

[S]  Hiveo  though  it  did  not  appear  that  the 
dty  bad  formally  accepted  the  dedicati<Hi  of 
Tine  street,  as  represented  on  the  plots  intro- 
duced over  appellant's  objection,  no  Injury  Is 
shown  by  the  thirteenth  assignment  A  pen- 
cil plot  was  Introduced,  and  this,  with  the 
evidence  of  various  witnesses,  fully  explain- 
ed the  situation  at  the  place  of  the  accident. 
If  it  was  the  duty  of  the  dty  to  erect  and 
maintain  a  harrier  at  the  point  of  the  acci- 
dent. It  Is  immaterial  under  the  facta  wheth- 
er the  niTlne  was  private  or  municipal  pr<^ 
erty. 

Mrs.  Maxwell's  inJnriM  were  described  In 
the  notice  served  uposi  the  dty,  In  part,  as 
ftollowa: 

**BoA  her  vppn  and  lower  Jawboasi  were 
broken;  her  nose  was  broken;  teeth  knocked 
oQt  and  broken  off,  and  her  face  aod  head  were 
bruised  and  msBhed  in  and  lacerated;  that 
said  injnriea  are  of  a  permanent  nature,  aod 
win  disfigure  her  face  for  life,  and  from  said 
injuries  she  suffered  great  and  excmdating 
pain,  and  on  account  of  same  wiU  continue  to 
mffer  thronghoat  her  natural  life,  and  that,  by 
reason  of  said  injnriea,  she  wiU  be  disfigored  for 
Ufe,  and  on  accotmt  thereof  will  soffet  great 
mental  angolsb.'* 

[•]  By  the  fltteenth  assignment  It  Is  urged 
Uiftt  tte  court  erred  In  pomlttlns  Mrs.  Max- 
w^  to  testify  that  the  bones  of  her  nose 
were  broken,  the  roof  of  her  mmtb  was 
pushed  np  to  the  txip  of  h«r  aoae,  and  the 
base  of  her  nose  was  broken;  that  It  was 
"lust  bunted  opra  Jnat  like  my  chin;  my 
nose  was  puslud  back."  We  think  this  testi- 
mony was  clearly  admissible,  as  was  also 
the  testlnuny  of  Dr.  MUllken  to  the  same  ef- 
fect During  tbe  argament,  counsel  for  ap- 
pellees said  to  the  Jury: 

"Not  only  has  she  soffered  these  Injariea, 
gentlemen,  bnt  she  moat  go  through  life  aod  to 
her  ftial  resting  ^aee  aoffering  tiie  mortifica- 
tion and  htmilliatlon  of  havbig  people  ,stare  at 
her  because  of  the  Injuries  to  her  face  aad  her 
deformed  oonditkn  there.  In  my  opinion— and 


this  is  Juat  my  otiinion— If  she  got  the  whole 
amount  she  sued  for,  «be  would  not  be  com- 
pensated for  such  hamiUation." 

We  think  this  Is  ivoiter  argument.  She 
sou^t  to  recov^  for  m«ital  anguish  and  suf- 
fering—the  result  of  the  injuries  which  she 
described,  and  which  so  disfigured  her  per- 
sonal anpearanceu  The  mutilaticm  of  bar 
face  was  described  In  the  pleadings,  and  the 
facts  were  proven,  by  the  unchallenged  evi- 
dence of  at  least  one  witness.  The  shade  of 
difference  between  the  terms  "mental  suffer- 
ing," "humiliation,''  and  "mortiflcatlon"  is  so 
dim  that  lexicographers  have  not  been  able 
to  distinguish  the  one  from  the  other.  A 
physical  deformity  which  Is  patent  to  ob- 
servers may  produce  these,  things.  As  was 
said  by  Brady,  Justice,  In  Texas  Pow«  A 
Ugfat  Co.  T.  Bbutln,  226  S.  W.  461: 

'The  first  qncstion  ndsed  in  the  brief  relies 
to  the  overruling  of  a  apedal  exception  of  ap- 
pellant, and  to  the  argument  of  counsel  for  the 
appellee  as  to  mental  anguish  claimed  to  have 
been  suffered  by  appellee  because  of  his  scar- 
red and  disfigured  hand.  The  specific  claim  It 
that  such  sufferings  are  too  remote  to  be  the 
subject  of  compensation,  and  to  constitnte  re- 
coverable damages.  This  contention  was  con- 
sidered by  this  court  in  the  recent  case  of  Tex- 
as Electric  Railway  v.  Whitmore  (decided  April 
14,  1920)  222  S.  W.  644." 

In  the  Whltmoro  Case,  the  question  of  mm- 
tal  suffering,  or,  In  other  words,  humiliation 
and  mortlflcatlcm,  as  the  result  of  being  scar- 
red  and  disfigured.  Is  discussed  at  length, 
and  the  affirmative  of  the  proposlticm  sus- 
tained. Hie  holding  In  that  case  is  fully 
snstained  by  many  decisions  In  this  state. 

[7]  By  the  nlnetemtb  assignment  it  la  con- 
tended Oiat  the  answer  of  the  Jury  to  the 
seventh  issue  submitted  to  them,  and  in 
which  they  found  that  Mrs.  Maxwdl  did  not 
know,  fully  appreciate  and  understand  the 
dangers,  if  any  there  were,  Inddent  to  the 
use  or  the  attempted  use  of  Carlisle  street 
at  that  point  by  vehicular  traffic,  is  not  sup- 
ported by  the  evidence.  We  cannot  assent  to 
this  proposition.  It  is  true  that  she  had 
seen  the  place  of  the  accident  more  tharw  once, 
and  with  reascmable  intelligence  should  have 
known  that  a  v^ide  leaving  the  line  of  the 
street  would  meet  disaster  with  its  occupants, 
bnt  she  is  not  bound  to  foresee  and  guard 
against  defective  vehicles,  nor  was  It  an  ex- 
hibition of  foolhardlness  for  her  to  take  pas- 
sage in  a  Jitney  which  defendant's  officers 
had  not  only  licensed  to  pass  the  very  spot 
where  she  was  injured,  but  whose  duty  it 
was,  by  inspection,  to  provide  against  any 
defects  In  the  vehicle.  We  think  this  pre- 
sents the  question  of  contributory  negligence, 
rather  than  assumed  risk. 

[t,  I]  During  his  opening  aq^umoit,  coun- 
sd  Cor  plaintiff  said: 

*Thiiy  (the  attorneys  for  the  defendant)  want 
yon  to  say  *Yes,'  and  find  that  woman  (pointing 
to  Mrs.  MazweU)  assnmed  the  risk  of  riding  in 
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that  Jito^,  so  tbat  die  win  be  deprived  o<  her 
damtges.  I  BKy  jon  sboald  answer  the  qnea- 
tion  'No,'  and  not  charge  her  with  that  risk.** 

The  court's  qualification  of  the  bill  shows 
that,  upon  objections  by  defendant's  ooonsel, 
he  further  said: 

"AH  right,  gentlemen^  if  the  defendant  ob- 
jects to  that  orgnmeot,  I  withdraw  it.  and  aak 
yon  not  to  coaler  It,  as  I  Will  present  the  is- 
aoe  in  another  way.** 

The  courts  are  not  in  entire  SKreement  up- 
on the  question  presented  by  this,  the  twentl- 
etb  assignment ;  some  holding  that  It  Is  high- 
ly improper  for  the  Jury  to  be  Informed  by 
counsel  In  argument  of  the  legal  effect  ot 
their  finding,  bat' there  is  a  consensus  of  <9ln- 
ion  by  tbe  courts  In  this  state  that  where  the 
information  conveyed  is  sudi  that  a  Jury, 
composed  of  reasonably  Intelllgait  men, 
would  know  the  effect  of  any  particular  find- 
ing. It  does  not  constitute  reversible  error, 
especially  where  tbe  statement  la  withdrawn, 
eith«r  counsel  or  by  proper  instruction 
of  tbe  conrt  G.  H.  A;  H.  Ry.  Co.  t.  Flunlug, 
208  S.W.105;  Bka  vt  Garrett,  IM  &  W.  673, 
and  autiioritles  dted.  Nor  is  It  improper  for 
counsel,  in  their  argument,  to  state  to  tbe 
Jury  how  mudi  they  think  the  plaintiff  should 
recover.  T.  ft  B.  T.  By.  Go.  r.  Dodd,  167 
S.  W.  2S8. 

[10]  The  remaining  ass^ments  relate  to 
the  amount  ot  the  verdict  Appellee  rwnlt- 
ted  certain  items  which  were  Improper.  In 
view  of  all  the  evidence,  we  are  not  prepared 
to  say  that  the  Judgment  Is  excessive.  It  is 
therefore  affirmed. 


DENTON  V.  KANSAS  CITY  LIFE  INS.  CO. 

(No.  6317.) 

(Court  of  Civil  Appeals  of  Texas.  Austin. 
May  11, 1921.) 

t.  iirsuranoe  <^I36(2)— Manual  delivery  of 
policy  unnecessary,  where  Isssed  and  mailed 
to  agent  for  delivery. 
Manoal  delivery  of  an  inaQrance  policy  Is 
not  Deceflsary,  where  there  boa  been  an  ac- 
ceptance of  the  application  and  the  policy  has 
been  isaned  and  mailed  to  the  asaared  or  to  an 
agent  ot  the  company  for  oneonditlonal  d^v- 
ery  to  the  assured. 

2.  Insurance  ^136(4)  —  Delivery  ef  policy 
during  applicant's  good  liealth  Is  eosditlon 

precedent  to  liability. 
Stipulations  in  a  life  insurance  policy  that 
same  is  to  be  null  end  void  nnless  delivered  to 
the  insured  or  Ms  beneficiary  during  his  life- 
time and  while  in  good  health  are  valid  and 
binding  and  conations  precedent  to  the  lia- 
bility of  the  inserer. 


3.  iMsrasee  «:s»l36(4)-^ofla9P  Mhrenr  sat 
■Boosdltioaal  wliere  agest  dInwM  to  asear 
taiR  applieaafs  hsaltli  before  deHvery. 

Where  poli^,  conditioned  on  deUvery  dar- 
ing applieant'a  good  health,  was  mailed  to  the 
company's  ^ent  to  be  delivered  only  after  be 
had  ascertained  whether  applicant  had  bad  anj 
attach  of  grippe,  Spanish  infiuenza,  or  pnen- 
monia  since  being  examined,  and  applicant,  on 
the  day  before  the  mailing  of  the  policy  to  tb« 
agent,  was  taken  with  iofluraaa,  develcqiiai 
into  pneumonia,  of  v^hich  he  died  before  neeipt 
of  the  policy  by  the  agent,  who  then  refused  te 
ddiver  there  waa  no  issoanoe  and  trans- 
miasion  of  the  policy  tbroogh  the  moils  for 
unconditional  delivery. 

4.  iBsarasee  ^136(4)  —  Wbera  applieatlsa 
provided  that  the  polioy  sbeald  ke  veld  ss- 
jess  dolhrsred  te  asssred  whHe  la  feed  hsalll 
there  uras  aot  aa  uscoaditleBal  aooaptaaoi  ef 
the  risk. 

Where  an  application  for  life  insurance  it- 
self provided  that  the  poIi<7  should  be  void  im- 
lesB  delivered  to  applicant  wliile  in  good  health, 
there  was  no  unconditional  acceptance  of  tbe 
risk,  BO  that  the  company  was  not  liable  to  the 
applicant's  beneficiary  upon  refusal  of  its  lo- 
cal agent  to  deliver  tbe  policy  to  her  after 
applicant's  deatb.  from  a  disease  contracted 
after  the  application  was  signed. 

5.  tttsuranoe  «»I36(4)— Implied  deHvary  kj 
placing  in  malls  held  net  Wsdlag,  where  la- 
surer  had  no  keowledge  ef  ssbMiMot 
■ess  ef  Isasred. 

Under  a  policy  conditioned  on  delivery  dur- 
ing applicant's  good  health,  the  company  is  not 
liable,  though  there  was  an  implied  ddiveiy 
by  pladng  the  policy  in  the  mails  addressed 
to  the  company's  agent  for  delivery  to  the  ia- 
rared,  where  neither  the  company  nor  its  agmo 
knew  of  the  iUness  of  tbe  insured  ■nbeegneni 
to  the  acceptance  of  the  ividleatloB. 

6.  lesurasee  «»t36(4)— Applleast  taken  with 
Influeaia  sot  is  *<teod  health"  withia  policy 
oondltioe  ef  delivery  dsrlsf  applleaat's  §Mi 
health. 

An  applleant  for  a  life  insniance  poEer- 
who  contracted  Inflaenia  on  the  day  before 
the  policy  was  placed  in  tbe  mafia,  and,  before 
tbe  policy  was  received,  died  from  pneamonia 
resulting  from  iofluenza,  was  affected  with  ■ 
serious  and  dangerous  disease,  which  directlf 
contributed  to  the  immediate  cause  of  his  death, 
and  therefore,  at  tbe  time  the  policy  was  placed 
In  the  mails,  waa  not  in  "good  health"  withia 
a  policy  condition  of  delivery  during  applicant's 
"good  health,"  for  tbe  quoted  phrase,  althonsh 
not  implyiiv  that  the  -applicant  is  free  from 
slight  ailments,  means  that  he  is  not  snffering 
from  any  serious  or  fatsl  iUness  or  disease. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series  Good 
Health.] 

7.  Appeal  and  error  4=3854(1)— Court  siut 
atnrm  Judgmeat  of  lower  court  If  spy  grossd 
to  support  It. 

It  is  the  duty  of  the  conrt  to  affirm  Ue 
Judgment  of  the  lower  conrt  if  there  bs  any 
ground  to  support  It. 


^s>For  otber  caass  see  same  topic  and  KST-NVUBBR  la  all  Key-Nombared  Digests  aad  ladana 
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S.  lasBranoa  «»65l  (2)--Latter  from  company, 
iBstnictfnfl  looaf  ageat  to  asMrtala  whether 
Insured  Ir  booiI  health  b«for«  dallveiiig  polley, 
held  oonpstaRt. 

In  action  on  a  policy  conditioned  on  dellTery 
during  applicant'a  food  health,  a  letter  from 
the  general  agent  of  the  company  to  ita  local 
agent,  directing  him  to  ascertain  whether  the 
applicant  was  in  good  health,  and,  if  not,  to  re- 
port the  fact  to  the  company  before  deliTering 
the  policy,  was  competent  upon  the  issue  of 
the  delivery  of  the  policy  and  the  intention  of 
the  company  in  that  respect,  in  view  of  plain- 
tiff's contention  that  delivery  of  the  policy  to 
the  local  agent  was  delivery  to  the  insared. 

Appeal  from  District  Conrt.  Rannels  Gotm- 
ty;  J.  O.  Woodward,  Judge. 

Action  by  Lucy  Denton,  for  herself  and  as 
snrrlTOr  in  community  of  the  estate  of 
George  V.  Denton,  against  the  Kansas  City 
Life  Insurance  CcHurpany.  Judgment  for  de- 
tendant,  and  plaintiff  appeals.  Affirmed. 

A.  K.  Doss,  ot  Ballinger,  for  appellant. 
Dallas  Scarborough,  of  Abilene,  for  ap- 
pellee. 

Findings  of  Fact 

BRADT,  J.  Mrs.  Lucy  Denton,  for  her* 
self  and  as  sarvlvor  in  community  of  the 
estate  of  George  V.  Denton,  brought  this 
suit  against  appellee  to  recover  upon  a  life 
insurance  policy,  alleged  to  have  been  issued 
on  the  life  of  her  deceased  husband.  The 
defenses  of  the  Insurance  company  resolved 
themselves  Into  tbe  claim  that  the  company 
was  never  bound,  because  there  was  no  de- 
livery of  the  iK>licy  to  Mr.  Denton,  nor  to  his 
beneHdary  during  his  lifetime  and  while  in 
good  health.  Tbe  defenses  were  based  upon 
certain  provisions  in  the  application  and 
policy.   It  was  provided  In  the  application: 

"That  it  is  expressly  agreed  to  and  uader- 
Btood  on  my  part  that  this  contract  is  to  be 
noli  and  void  and  of  no  binding  force  whatever, 
unless  my  applicatipn  is  received  and  accepted 
by  the  home  office  of  the  company,  and  approv- 
ed by  the  medical  director,  and  the  policy  of 
inanrance  ia  delivered  to  me  or  to  my  bene- 
fidaiy  during  ny  lifetime,  and  while  in  good 
health." 

The  policy  contained  a  ilmllar  provlsliw, 
IS  fimows: 

"That  this  policy  shall  not  take  effect  unlesa 
the  first  premium  hereon  has  been  paid  and  this 
policy  delivered  to  the  applicant  within  tliirty 
days  from  the  date  hereof,  or  unless  the  ap- 
plicant ia  in  good  health  at  the  time  of  its 
delivery." 

The  court  roidered  Judgment  In  favor  of 
the  Insurance  company,  from  which  tbe 
plahitur  appealed. 

Tbe  agnied  atatement  of  facta  was  as 
follows: 

"First  On  December  4, 191S,  George  V.  Den- 
ton, a  reaidefit  dtisen  of  RonnelB  county,  Tex., 


made  application  to  the  defendant  company  for 
a  policy  of  life  insurance  in  the  sum  of  $1,500, 
payable  to  his  estate;  said  application  as  sign- 
ed by  the  said  George  V.  Denton  b«ng  hereto 
attached  ai^  marked  'Bidiibit  A'  and  made  a 
part  of  this  agreement 

"Second.  That  on  the  date  of  said  application, 
the  said  Denton  made,  executed,  and  delivered 
to  W.  E.  Branch,  local  agent  at  Ballinger,  Tex., 
for  the  defendant  a  note  covering  the  amount 
of  tbe  first  year's  premium  on  said  policy,  tbe 
amount  of  same  being  $46.10;  that  W.  B. 
Branch  and  A.  J.  Thorp  at  said  time  were  both 
local  agents  for  the  defendant  at  Ballinger, 
Tex.,  and  act^  ooncurringly  in  taking  said  ap- 
plication and  accepting  aald  note  Hi  payment 
of  raid  first  year's  premium. 

"Third.  That  on  said  4tb  day  of  December, 
181S,  said  George  V.  Denton  submitted  him- 
self for  physical  examination  before  Dr.  J.  G. 
Douglas,  practicing  physician  residing  in  Bal- 
linger, Tex.,  the  said  Douglas  being  then  and 
there  the  duly  appointed  local  medical  exami- 
ner for  the  defendant  company;  and  the  said 
Denton  was  on  said  date  examined  by  the  said 
Dr.  Doui^aa;  that  the  report  of  said  physician 
on  the  phyaieal  condition  of  the  said  George 
y.  Denton  at  the  time  of  said  examination  ia 
hereto  attached  and  marked  'Exhibit  B*  and 
made  a  part  of  this  agreement 

"Fourth.  Said  application  and  report  of  said 
medical  examination  were  thereupon  forwarded 
to  the  home  office  of  the  defendant  company 
at  Kansas  City,  Mo.,  and  said  report  of  said 
medical  examination  thereafter  approved  by 
the  chief  medical  examiner  for  tbe  defendant, 
and  in  due  course  and  rontitte  of  business  a 
policy  of  inanrance  of  the  kind  and  character 
applied  for  was  signed  by  the  defendant  in  due 
form  on  the  2d  day  of  Jaonary,  1919,  dated 
said  day  and  date,  which  said  policy  was,  on 
the  3d  day  of  January,  1919,  duly  registered 
under  tbe  laws  of  Missouri;  that  immediatdy 
thereafter  said  policy  of  insurance  was  trans- 
mitted by  mail  to  Texas  office  and  general  agent 
for  Texas  of  the  defendant  at  Dallaa,  Tex., 
to  be  by  him  forwarded  to  the  local  agents  at 
Ballinger,  Tex.,  that  do  the  7th  day  of  Jan- 
uary, 1919,  said  policy  was  forwarded  by  mail 
from  said  Dallas  office  to  the  said  W.  E. 
Branch  at  Ballinger,  Tex.;  that  the  said 
Branch  was  then  residing-  temporarily  in  East- 
land, Tex.,  and  said  policy  was  forwarded  from 
Ballinger  to  Eastland,  wiUi  his  mail ;  and  there- 
after said  W.  E.  Branch,  having  received  said 
policy  at  Eastland,  Tex.,  returned  aame  to  said 
A.  J.  Thorp  at  Ballinger,  for  delivery  to  the 
inauzad;  that  said  polkiy  of  inanrance  was  re- 
ceived ia  Ballinger  by  said  A.  J.  Thorp  after 
the  death  of  the  Insured;  that  demand  was 
made  on  said  A,  J.  Thorp  by  attorneys  for  said 
Lucy  Denton,  plaintiff,  for  delivery  of  said 
policy, .  and  same  was  refused,  the  defendant 
and  its  agents  retaining  possession  of  said 
p(dicy,  and  that  same  is  still  in  its  possession, 
said  policy  being  hereto  attached  and  marked 
'Exhibit  C  That  prior  to  tbe  institution  of 
this  suit  payment  of  the  amount  represented 
by  aaid  pt^ey  was  demanded  of  defmdant  and 
payment  refused  by  defnidant;  said  policy  be- 
ing a  part  of  thia  agreement. 

"Fifth.  That  on  the  2d  day  of  January,  1919, 
the  said  George  Y.  Denton  was  taken  sick  with 
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InfluenEa;  that  loma  fire  days  later  said  diaeaae 
d«Telop*d  pneamonia,  and  tliat  the  eaid  Qeorge 
y.  Denton  died  from  pneumonia  on  tlie  10th 
day  of  Janaary.  I&IB;  that  the  lald  Oeorge  V. 
Denton  was  In  good  health  from  December  4, 
1918.  to  January  2,  1919. 

"Sixth.  That  on  the  22d  day  of  March,  1919, 
the  defendant  returned  to  said  Mrs.  Lucy  Den- 
ton said  note  bo  giTen  and  executed  by  said 
George  V.  Denton;  that  upon  the  maturity  of 
said  note  the  said  Mrs.  Lucy  Denton,  through 
her  attorney,  made  a  tender  to  the  defendant 
of  the  amount  of  the  principal  and  accrued  in- 
terest on  aaid  note,  which  was  then  and  there 
refnaed  by  the  defendant;  that  the  plaintiff  has 
duly  qualified  as  surviror  in  community- of  the 
estate  of  Oeorge  V.  D«iton,  deceased,  and  as 
such  is  entitled  to  bring  this  suit;  that  the 
policy  number  of  the  policy  of  insurance  on 
which  this  suit  is  based  ia  No.  172092." 

It  was  also  agreed  that  the  local  agent 
at  BalUnger,  who  took  the  apidlcatlou  of 
George  V.  D^ton,  accepted  on  the  same  date 
the  promissory  note  of  Mr.  Daiton,  in  full 
■ettlement  of  the  flnt  premlnm,  and  that  it 
was  nndentood  between  the  agent  and  Mr. 
Denton  that  the  policy  when  Issued  should  be 
retained  to  the  agent  at  a  bank  in  BalUnger, 
to  be  delivered  to  the  insured.  The  policy 
did  not  reach  the  bank  until  after  the  death 
of  Mr.  Denton,  either  the  16th  or  17th  of 
January,  1919.  Hie  policy  contained  the 
usual  provision  that  no  agent  had  the  power 
to  modify  the  contract,  to  waive  any  for- 
feiture, to  bind  the  company  Igr  making  any 
promise  or  representation,  or  to  delivw  any 
policy  contrary  to  the  provlMona  heretofore 
quoted.  It  was  atlpulated  that  these  pow^ 
could  be  fficerdsed  only  by  the  ,  executive 
officers  of  the  company. 

The  physician  who  examined  Mr.  Denton 
testified  that  he  was  the  local  medical  ex- 
aminer of  iu)peUeo,  and  that,  at  the  time  he 
made  t3ie  examination  of  Mr.  Denton,  he  was 
the  family  physician  of  the  applicant.  He 
farther  testified  that  Mr.  Denton  was  taken. 
HI  with  influoiBa  on  January  2d,  and  con- 
tinued to  sofTer  with  this  disease  nntU  Jan- 
uary 8th,  when  pneomoida  devtioped,  from 
which  be  died  on  January  lOtta.  He  also 
stated  that  Mr.  Denton's  fatal  illness  dated 
from  January  Stb,  and  had  not  pneumonia 
developed  be  probably  would  have  survived ; 
further,  that  iSx.  Denton  was  in  good  health 
from  the  date  of  his  examination  up  to  the 
2d  day  January,  when  he  took  the  in- 
fluenza, a  disease  commonly  known  as  "flu." 

Appellee  offered  In  evidence  the  following 
letter: 

DallaB,  Texas,  January  7,  1919. 
"Mr.  W.  B.  Branch,  Banger,  Texas— Dear  Mr. 
Branch:  The  Kansas  City  life  Inaurance  Com- 
pany instructs  our  agency,  before  delireriog 
the  inclosed  policy  No.  172062  to  the  insured, 
tbat  we  personally  question  the  insured  and 
ascertain  whether  the  insured  is  now  in  good 
health,  and  whether  he  or  she  has  had  an  at- 
ta*^  of  la  grippe,  Spanish  influenza  or  pneu- 
monia, dnce  betaig  eumlned  for  this  policy.  If 


you  find  the  insured  now  to  be  in  good  health 
and  baa  not  had  any  of  the  above  ailmenta,  since 
being  exanihicd,  then  have  he  or  she  to  sign  the 
memorandum  attached  to  this  policy,  and  wUdi 
is  made  a  part  thereof.  We  are  further  in- 
structed to  have  this  executed  by  the  insured 
and  witnessed  by  the  agent  in  each  case  be- 
fore delivering  the  policy. 

"If  the  insured  has  had  an  attack  of  any  of 
the  above-mentioDed  ailments,  or  is  now  not 
in  good  health,  then  you  will  please  report  this 
fact  to  our  office  by  first  mail  and  wait  farther 
instructions  from  the  company  before  offering 
to  d^ver  the  poli<7.  Please  forward  tide 
memorandum  to  our  office  after  same  lias  hem 
signed  by  the  insured  and  witnessed  by  you, 
along  with  your  report  of  delivery  of  contract. 
We  are  requested  to  make  this  report  the  day 
of  delivery.  Please  bear  this  In  mind. 
•TTours  very  truly, 

'*W.  B.  Boldhig,  Mgr.  Policy  DepL" 

Opinion. 

[1]  In  several  forms,  appellant  presents 
the  proposition  that  the  contract  of  Insurance 
was  fully  consummated  and  a  delivery  of 
the  policy  effected,  within  the  meaning  of  the 
application  and  the  policy,  when  it  was  is- 
sued and  placed  in  the  malls  for  d^very  in 
due  course  to  the  Insured.  It  la  not  clalm- 
ed  that  there  was  manual  delivery  to  the 
Insured,  but  that  a  omstractive  or  Implied 
delivery  resulted.  Amcmg  the  cases  cited  to 
sustain  this  proposition  are  Fidelity  Mutual 
Life  Ass'n  V,  Harris.  94  Tex.  25,  67  S.  W. 
635,  86  Am.  St  Bep.  813  ;-Unterhamsch^dt  v. 
Mo.  State  Life  Ins.  Co.,  160  Iowa,  223,  138 
N.  W.  4S9.  46  Ll  B.  A.  (N.  S.)  743.  These 
cases  do  recognize  the  rule  that  manual  de- 
livery is  not  necessary  where  there  has  been 
an  acceptance  of  the  application,  and  the 
policy  has  been  Issued  and  mailed  to  the 
assured,  or  to  an  agent  for  unconditional  de- 
livery; and  numerous  cases  are  cited  in 
support  of  the  proposition  that  legal  delivery 
is  very  frequently  accomplished  without  an 
actual  transfer  of  manual  possesion.  It 
will  be  noted,  however,  that  in  each  of  these, 
as  well  as  in  other  cases  cited,  it  la  stated 
that  to  accompli^  such  a  result  the  trana- 
mlssion  ol  the  policy  must  be  for  unconditiott- 
al  delivery.  In  the  Harris  Case,  It  was  said 
by  BIr.  Jastioe  Williams: 

"It  does  not  appear  that  the  agent  to  whom 
this  policy  was  sent  was  to  ascertain  the  eon- 
dition  of  Harris*  health,  or  that  he  had  any 
discretion  to  hold  it  in  any  event;  and  this 
distinguishes  the  case  from  that  of  Society  v. 
Pettus,  140  U.  S.  226,  11  Sup.  Ct.  "822,  35  L. 
Ed.  497,  in  which  the  premium  was  to  be  col- 
lected by  the  local  agent  before  the  policy 
took  effect." 

In  the  Cnterhamscheidt  Oase,  which  is 
strikingly  similar  to  the  present  case  In  most 
of  Its  features.  It  also  appeared  that  the 
policy  was  transmitted  to  the  agent  of  the 
company  for  unconditional  delivery,  in  so  fisr 
as  any  of  the  applicable  provisions  of  the 
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application  were  nmcemed.  We  ehaU  have 
oocasloti  to  briefly  dlscoas  tbese  cases  bere- 
after,  in  an  effort  to  iWaHnpiiaii  tbam  from 
the  instant  case. 

[2]  We  bare  examined  nnmeroaa  aothorl- 
ties  bearing  upon  the  qneBtion  under  diacos- 
sion,  and  find  an  apparent  oufllct  whldi  we 
shall  not  attempt  to  reeoncllew  An  tnstnio- 
tlTe  note  <m  Oils  subject  will  be  foond  in  17 
L.  R.  A.  (N.  &)  and  also  in  48  li.  B.  A. 
(N.  8.)  72S. 

In  the  first  case  note,  17  L.  B.  A.,  referring 
to  stipulations  <^  tbla  d3Aracter,  it  Is  stated 
by  tbe  editors: 

"It  may  be  said  generally  tbat  such  stipula- 
tions are  valid  and  binding,  and  that  there 
cui  be  no  reeoreiy  if  the  polky  is  delivered  to 
assured  while  be  is  In  111  health,  provided  that 
neither  the  Insurer  nor  any  authoriaed  agent 
had  knowledge  thereof;  and  this  is  true,  hy 
the  weight  of  authority,  even  If  tbe  illness  arose 
before  the  time  of  the  application  and  medical 
examfaiation.  This  is  likewise  true  if  the  policy 
is  delivered  after  death,  but  In  ignorance  there- 
olC,  or  even  with  knowledge  on  the  part  of  an 
agent  without  authority.  Still  more  is  it  true 
if  never  delivered  because  of  tbe  illness  or  death 
of  aH>licant" 

In  Bnllng  Osse  law,  y<A.  H  P.  886*  it  Is 
said: 

"The  application  may  provide  that  the  con- 
tract ebaU  not  be  complete  nntil  delivery  of 
the  policy*  In  which  case  delivery  la  essential, 
unless  deliveiy  Is  waived,  as  It  may  be." 

It  is  gaierally  held  that  such  stlpulatioaB 
are  in  the  natore  of  conditions  precedent  to 
the  llftbtlity  of  the  Insurer.  Qyc.  voL  26,  p. 
719;  B.  a  U  voL  14,  p.  000;  Yount  v.  Ins.  Go. 
(Mo.  App.)  179  S.  W.  74»;  Amr.  Home  Ufe 
Ins.  Ca  T.  Melton.  144  S.  W.  862;  Neff  v.  Met- 
ropolitan L  Ins.  Co.,  39  Ind.  App.  2S0.  78  N. 
B.  1041;  Clark  v.  Mutual  Life  Ins.  Oo.,  12u 
Qa.  071,  60  S.  E.  283 ;  Schwarts  v.  Germanla 
Ufe  Ins.  Co.,  Ifi  Minn.  448  (OIL  404) ;  OUver 
v.  Mutual  Life  Ins.  Co..  97  Va.  134,  33  3.  B. 
536;  Metropolitan  Ufe  Ins.  Co.  v.  Howie,  62 
Obia  St.  2M,  66  N.  tB.  908;  also  same  case 
<m  SQbseQuent  appeal,  68  Ohio  St.  614,  68  N. 
E.  4.  Numerous  other  authorities  might  be 
cited  to  the  same  effect,  and  we  understand 
this  rule  to  be  virtually  approved  by  our 
Snprenve  Court  in  Ins.  Ass'n  v.  Harris,  su- 
pra. In  tbe  discussion  of  the  case  of 
Sdiwarta  ▼.  Germanla  Ins.  Co^  snpra. 

[I]  Keying  In  mind  the  ^Indidea  above 
stated,  let  ns  consider  whether  in  this  case 
there  was  any  constructive  or  Implied  de- 
livery ot  the  polity.  It  Is  an  undisputed  fact 
that  wben  the  policy  was  Issued,  registered 
and  transmitted  by  mail  to  tbe  gMieral  agents 
of  tibe  company  at  Dallas,  Texas,  to  be  in  due 
coDise  forwarded  to  the  local  agent  tor  de- 
livery. It  was  upon  express  and  poidtlve  in- 
■tm^iona  to  penonally  Interview  the  appli- 
cant and  to  require  satisfactory  evidence  that 
the  iasund  was  In  good  bealth  before  a  de- 


livery of  tbe  policy  should  be  mada.  Tbe  In- 
structl<m  to  the  agents  was  specifically  to  as- 
ewtaln  whether  tbe  apiAlcant  had  any  attack 
of  ia  grli^,  Spanish  Influenza,  or  imeumonla 
since  being  examined  for  the  policy.  Fur-  ^ 
ther.  If  It  developed  that  such  was  tbe  fftd^ 
tbe  agents  were  required  to  r^jxvt  that  fact 
to  the  home  ofitce  by  first  mail,  and  to  await 
further  instructions  from  the  company  before 
c^erlng  to  deliver  the  policy.  It  tiius  ap- 
pears that  there  was  not  any  Issuance  and 
transmission  of  tbe  policy  through  the  mails 
for  unconditional  delivery  to  the  applicant. 
It  clearly  was  not  tbe  Intention  of  the  com- 
pany to  effect  a  delivery  until  satisQed  of  the 
good  health  of  the  applicant  since  tbe  date 
of  his  examination,  and  a  manual  delivery 
was  clearly  contemplated,  but  upon  the  con- 
dition Indicated.  There  Is  not  tbe  slightest 
evidence  that  there  was  any  waiver  of  this 
condition  by  the  company;  nor  Is  there  any 
element  of  estoppel  In  the  case.  It  follows, 
we  think,  that  dnce  the  action  of  the  com- 
pany. In  wlthh<dding  manual  delivery  until 
satisfied  tbat  applicant  was  In  good  health 
and  subject  to  none  of  the  diseases  mention- 
ed, was  based  upon  an  express  and  valid  stip- 
ulation in  the  contract;  it  was  a  condltlcm 
precedent  to  the  liability  of  the  company. 
The  minds  of  tbe  parties  never  met,  and 
there  was  no  consummated  contract. 

[4]  It  is  suggested  by  appellant's  connsel 
that  In  this  case  there  had  been  an  appllca- 
tlMi.  payment  of  first  year's  premium,  and 
unconditional  acceptance  of  tbe  risk  with  no 
reservations,  and  that  therefore  the  insurer 
could  not  bind  the  Insured  by  attempting  to 
Impose  conditions  upoa  the  delivery  of  the 
policy  not  contemplated  In  the  contract,  with- 
out his  consent  The  vice  in  this  argument 
is  that  it  assumes  tbat  there  was  an  uncon- 
ditional acceptance  of  the  ai^llcatlon,  and  an 
attempt  to  Impose  conditions  outside  its  pro- 
visions. The  facts  are  to  the  contrary.  The 
basis,  for  the  action  of  the  company  In  refus- 
ing to  consmnmate  the  delivery  until  satis- 
fled  as  to  the  applicant's  health,  was  a  pro- 
vision in  tbe  application  itself.  This  was  a 
part  of  the  contract  It  was  an  agreement 
the  parties  could  lawfully  make,  and  should 
be  enforced.  To  bold  othowise  would  be  for 
the  court  to  make  a  contract  for  the  parties. 
Until  the  proposal  was  accepted,  without  res- 
ervation, there  was  no  com^etlon  ot  tbe  coor 
tract,  and  no  final  consummatloo  of  delivery. 
Tount  V.  Prudential  Ufe  Ins.  Oo.  (Mo.  App.) 
170  S.  W.  749,  and  authorities  there  dted. 

[i]  l^ere  Is  another  ground  upon  which 
we  think  It  should  be  heM  that  tbe  trial 
court  properly  rendered  Judgmmt  for  appel' 
lea  If  It  should  be  conceded  that  a  construo- 
tive  or  implied  delivery  waa  made  the 
placing  of  the  policy  in  tbe  malls,  newtbe- 
less  It  was  subject,  in  the  absence  of  waiver 
or  estoppel,  to  the  condition  that  the  Insured 
should  tben  ba  in  good  bealOi.  Ibis  stipula- 
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don  was  (XHitalned  In  the  very  proposal  for 
Insurance,  and  was  binding  upon  tbe  appli- 
cant and  his  beneficiary.  There  is  no  pretense 
that  the  company  or  its  authorized  agents 
knew  ot  the  illness  of  Mr.  Denton,  which  he> 
gan  January  2d,  and  which,  In  the  course  of 
a  few  days,  deveU^ied  Into  pneumonia,  which 
caused  his  death.  Several  of  the  anthorlties 
cited  above  recognize  the  rule  that  under 
such  conditions  even  a  manual  delivery  of  the 
policy  would  not  preclude  the  company  from 
proving  the  fact,  and  thus  avoiding  Uabllll? 
under  the  very  terms  of  the  application  and 
policy.  This  rule  is  expressly  recc^inized  by 
our  Supreme  Court  in  the  case  of  Ins.  Ass'n 
T.  Harris,  supra,  and  is  applicable  to  the 
facts  of  this  case.   It  was  there  held  that: 

"If  the  applicant  bad  then  been  dead  or  not 
in  good  health,  the  polic;  would  never  have  been 
blndiDs;  but,  as  he  van  alive,  it  became  ef- 
fectual at  once,  if  he  was  also  in  good  health, 
unless  otiier  provisions  postponed  this  coudn- 
sion.** 

[I]  It  is  true  that  "good  health,"  aa  used 
In  such  connection,  does  not  imply  that  the 
applicant  Is  free  from  alight  ailments.  It 
means  that  he  is  not  suffering  from  any  seri- 
ous or  fatal  Illness  or  disease,  which  is  usual- 
ly a  qnestlon  for  the  court  or  Jury.  Under 
the  agreed  facts,  It  appears  that  the  family 
physician  of  applicant  was  unwiUlDg  to  tes- 
tify that  he  was  In  good  health  after  January 
2d,-  the  day  before  the  policy  was  placed  in 
the  malls.  It  appears  that  applicant  died 
directly  from  pneumonia,  but  th&t  disease 
was  immediately  caused  Ity  Influenza.  It  is 
true  that  the  physician  also  stated  that,  In 
bis  opinion,  the  fatal  Illness  dated  from  Janu- 
ary 8th,  and  that  if  pneumonia  had  not  de- 
veloped, applicant  would  probably  have  sur- 
vived. We  think,  however,  the  testimony  on 
this  point  was  anfflclmt  to  Justify  a  finding 
by  the  trial  court  that  applicant  was  affected 
with  a  serious  and  dangerous  disease,  which 
directly  contrlbilted  to  the  Immediate  cause 
of  his  death,  and  taierefore  he  was  not  In 
good  health  at  the  time  even  when  the  policy 
waa  placed  In  the  malls  for  transmission  to 
the  agents  of  tbe  company. 

[7]  It  Is  our  daty  to  affirm  the  Judgment  ct 
tha  lower  court,  If  there  he  any  ground  to 
support  It  In  our  opinion,  tbe  jo^ment  Is 
referable  to  ^ther  or  both  tbe  grounds  of 
Bumnnrt  Indicated,  and  we  have  craduded 
that  it  should  be  affirmed. 

We  win  now  briefly  consider  the  two  cas- 
es mainly  relied  upon  by  appellant,  Fidelity 
Mutual  lite  Ass'n  v.  Harris,  supra,  and  Un- 
terhamscheldt  t.  Life  Ins.  Co.,  supra. 

We  have  already  pointed  oat  that  in  ttie 
Harris  Oase  our  Supreme  Court  qualified  the 
doctrlDe  that  where  the  application  and  pol- 
icy provide  that  it  shall  not  take  effect  until 
delivery,  a  manual  delivery  is  not  necessary, 
but  a  comstmctiTe  d^very  may  sesult,  Iv 


reoognlxbig  tiiat  the  transmlsirion  to  an  agent 
or  to  Uie  Insured  must  be  unconditional  be- 
fore a  d^very  oould  be  implied,  Tbta  con- 
dition Is  clearly  recognized  by  the  court  In 
discussing  the  case  of  Schwartz  v.  Ins.  Co., 
supra,  which  was  not  challenged,  but  indeed 
tacitly  approved.  Furthermore,  tbe  ques- 
tions reaUy  decided  In  tbe  Harris  Case 
were  merely  whether  tbe  law  of  Tecas  or 
of  Pennsylvania  should  control  in  determin- 
lug  the  validity  and  construction  of  the  con- 
tract; and  whether,  under  the  undisputed 
eridaice,  there  was  any  liability  on  the  part 
of  the  insurance  company.  The  holding  was 
that  the  law  of  Pennsylvania  should  control, 
and  that  under  the  facts  the  company  should 
not  be  held  liable,  although  there  had  been 
in  that  case  an  actual  delivery  to  the  as- 
sured. 

As  to  the  TTnterhamscheldt  Case,  It  is  con- 
cededly  more  difficult  of  differentiation.  The 
facts  are  very  like  those  in  the  instant  case, 
and  the  insurance  company  was  held  liable, 
notwithstanding  there  was  no  actual  de- 
livery. A  close  analysis  of  this  case,  how- 
ever, discloses  that,  when  the  policy  was 
mailed  and  at  the  date  It  should  have  reach- 
ed the  agent  by  due  course  of  mail,  settle- 
ment had  been  made  for  the  first  premium, 
as  found  by  the  Jury.  The  court  also  found 
that  the  undisputed  evidence  showed  that  the 
disease  from  wlilcb  the  insured  died  did  not 
develop  untU  several  days  after  the  policy 
should  have  reached  the  agent  The  court 
found  there  was  nothing  to  rebut  the  pre- 
snmptlon  that  tbe  state  of  health  of  tbe  ap- 
plicant existing  at  tbe  date  of  his  a]K>Uca* 
tlon,  continued  at  the  ttmft.  the  policy  was  ex- 
ecuted and  ssnt  to  the  agent  Tbe  holdlnc 
of  the  court  may  be  summar^ed  in  tills  para- 
graph, at  page  234  of  160  Iowa,  at  page  468 
of  138  N.  W..  at  page  748  of  4S  U  B.  A. 
(N.  S.): 

"In  other  words,  the  applicant  had  compHed 
with  an  tbe  requirement  of  the  etmtract  on  his 
part  and  waa  entitled  to  receive  the  policy. 
He  waa  not  responsible  for  the  voluntary  ab- 
sence of  the  agent  and  bis  rights  cannot  be 
abridged  or  lost  by  the  failure  of  the  agent 
to  perform  his  duty  In  the  premises." 

It  thw  appears  tbat  not  only  bad  the  first 
premium  been  paid,  but  that  tbe  applicant 
was  In  a  state  of  good  bealtta  wbea  the  policy 
was  transmitted  for  d^vwy.  In  the  Instant 
case,  while  settlement  had  been  made  with 
the  company  1^  the  giving  of  a  note,  there 
was  evidence  traidlng  to  show  that  the  appli- 
cant was  not  In  good  health,  when  the  policy 
was  transmitted  with  instructions  not  to  de- 
liver tf  the  applicant  was  not  in  good  health. 

If  we  have  not  suocessfully  distinguished 
the  TTnterhamscheldt  Case,  nevertheless,  we 
think  tbe  great  weight  of  authority,  as  well 
as  reas(^,  supports  our  conclusion  that  the 
policy  in  this  case  never  became  effective  and 
binding  on  the  company. 
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[t]  There  only  rematiu  to  be  eonaldered 
the  question  of  the  alleged  error  in  admitting 
the  letter  from  tbe  general  agents  of  the 
company  to  the  local  agent  The  objections 
urged  were  that  tbe  letter  was  ex  parte,  un- 
known to  and  not  binding  on  the  plaintiff  or 
her  husband,  s^f-serrlog,  and  tended  to 
change,  novate,  and  modify  the  written  con- 
tract of  Insnrance.  We  do  not  think  that  the 
letter  was  sabject  to  any  of  these  objections. 
It  was  competent  upon  tbe  Issue  Of  the  de- 
livery of  the  policy,  and  especially  the  inten- 
tion of  tbe  company  in  that  respect.  It  was 
tbe  contention  of  the  appellant  that  delivery 
of  tbe  policy  to  the  local  agent  was  delivery 
to  the  Insured,  and  It  was  permissible  for  the 
company  to  show  what  were  the  instructions 
to  Its  agents  before  it  finally  accepted  the 
proposal  and  effected  a  delivery.  As  against 
tbe  objections  urged,  we  hold  that  the  letter 
was  admissible  and  competent  testimony. 

Finding  no  reversible  wror,  tbe  Judgment 
will  be  affirmed. 

Affirmed. 

JkiNKlNS,  J.,  being  dlsqoallfled.  did  not 
participate  In  this  decision. 


BUSBEE  et  al.  V.  BUSBEE  at  al.   (No.  6361.) 

(Coart  of  Civil  Appeals  of  Texas.  Austin. 
Maj  13,  1921.) 

I.  Appeal  and  error  «3s>753(2)— Jadgmeat  af- 
ilrmed  in  abseaoe  of  assigniliantt  of  error  and 
fiadanental  error. 

Where  appellants'  brief  cootalna  no  as- 
Bi^ment  of  error,  judcmeot  mast  be  affirmed 
vclesa  tbe  record  dladoaea  fundamental  error. 


2.  Appeal  aad  ernir  4s>722([)— ^oplM  <i>f 
fliidings  of  fact  tfeslgaated  aa  asalflBnenta  of 
error  held  not  saoh. 

Brief  of  appellant  held  not  to  contain  aa- 
Bignmeats  of  error,  though  it  referred  to  copies 
of  certain  of  the  trial  court's  findings  of  fact 
ind  designated  them  assignments  of  error,  such 
alleged  assignments  not  chai<glng  that  the 
trial  court  committed  any  error,  and  not  being 
followed  up  by  any  proposition  in  tbe  brief,  as 
required  by  the  rules,  altboagb  it  contained 
what  were  called  propodtions,  which  were  mere 
redtflls  of  certain  testimony  contained  in  tbe 
statement  of  facta,  not  asserting  any  proposi- 
tioo  of  law. 

3.  Appeal  and  error  «=s>745— Asalgnnianta  of 
irror  nay  be  ooaaldared  thongb  not  flied  k»- 
lew. 

VPhere  findings  of  tact  and  condoaiona  of 
Itw  were  filed  after  the  final  judgment  was  ren- 
dered, under  rale  101  <142  S.  W.  xziv)  appel- 
iuta  had  the  r^bt  to  complain  thereof  by  as- 
^Cttmeata  of  error  presmted  in  tbelr  brief, 


thoogh  not  contained  In  Oxt  transcript,  and  not 
filed  In  the  court  below. 

* 

Appeal  from  District  Court,  Brown  County; 
J.  O.  Woodward,  Judge. 

Action  by  Lorena  Bnsbee  and  others  against 
T.  B.  Bucdtee  and  oQiotb.  Judgment  for  j^aln- 
tlfls,  and  d^endants  appeal.  Affirmed. 

A.  Lb  Brantley,  of  Elastland,  and  J.  L.  Al- 
ford,  <^  Rishig  Star,  tor  appeUanta. 

McCartney,  Foster  &  HcOee,  of  Brownwood, 
for  appellees. 

KBT,C.J.  Appellants' brief  contains 

no  assignments  of  error,  and  therefore  the 
judgment  must  be  affirmed,  unless  tbe  record 
discloses  fondamental  error.  The  brief  re- 
ferred to  copies  certain  of  tbe  trial  court's 
findings  of  fact,  and  designates  them  assign- 
ments of  error,  the  following  being  a  sample: 

"First  Assignment  of  Drror. 

"(T.  B.  page  40,  tenth  finding  of  fact)  I 
find  that  T.  B.  Busbee  used  $600  belonging  to 
Ms  wife,  Mrs.  A.  Ia  Bnsbee.  tn  the  purdiaee 
of  tbe  land  involTed  in  this  suit,  situated  in 
Bising  Star,  Tex.,  and  that  the  intweat  on  thia 
money  sinoe  It  was  used  amounts  to  the  sum 
of  or  a  total  of  $850,  and  that  the  plain- 
tiffs are  entitled  to  diarge  against  tbe  interest 
of  T.  B.  Busbee  in  said  community  estate  two- 
thirds  of  said  sum  or  the  sam  of  $566.65  in- 
stead of  that  mndi  interest  in  said  Bising  Star 
land." 

It  will  be  noted  that  the  alleged  assign- 
ments do  not  charge  that  the  trial  court  com- 
mitted any  error;  nor  does  tbe  brief  follow 
them  op  with  any  proposltiwi,  as  required  by 
the  rules.  It  Is  true  that  It  contains  what  Is 
called  propositions,  but  these  are  mere  recit- 
als of  certain  testimony  contained  in  the  state- 
ment of  facts,  and  do  not  assert  any  proposi- 
tion of  law. 

[8]  We  do  not  sustain  app^ees'  c(Mitentl<m 
that  the  alleged  assignments  should  not  be 
considered  because  they  were  not  filed  in  the 
court  below  and  copied  from  the  transcript, 
because,  as  the  findings  of  fact  and  conclu- 
sions of  law  were  filed  after  the  final  judg- 
ment was  rendered,  imder  rule  101  (142  S.  W. 
xxlv)  appellants  had  the  right  to  complain  of 
such  findings  and  conclusions  by  asslgnmenta 
of  error  presented  In  their  brief,  though  not 
contained  in  the  transcript.  Moody  v.  Bon- 
ham,  178  S.  W.  1020;  Graver  v.  Greer,  107 
Tex.  856, 179  S.  W.  862.  However,  that  rule 
does  not  dispense  with  assignments  of  error, 
and,  as  aK>cllants*  brief  In  this  case  contains 
no  assignments  of  error.  It  must  be  disre- 
garded. 

We  have  discovered  no  fnndamental  emv, 
and  therefore  tbe  Judgment  is  affirmed. 
Affirmed. 


9B>Fer  etbsr  easM     same  topis  aad  KaT-NUUBBR  in  mil  K^-Nambtna  Olgesu  and  ladasea 


Digitized  by 


Google 


443 


231  SOUTH  WBSTBBN  BBPORTEB 


(Tex. 


QUINN  V.  aUINN.  (No.  670.) 

(Gonrt  of  C^vil  Appeals  of  Texas.  Beaumont. 
Mar  20,  1921.    Bebearing  Denied 
Jane  8>  11121.) 

1.  Broken  «=966— Faot  that  uslstaiioe  wat 
required  la  eetllno  lead  no  bar  te  oempensa- 
tlon  uRdar  agreement  te  divide  oomialsslooa. 

Where  broker  agreed  to  pay  one  assisting 
him  half  the  comndaslon  if  he  should  first  call 
attention  of  bnjer  to  land  listed,  tiie  fact  that 
a  sale  of  a  particnlar  farm  would  not  have  been 
made  to  the  purchaser  famished  but  for  the  ef- 
forts of  the  broker  in  selling  vendor's  lien  notes 
and  a  tract  of  land  for  snch  purchaser  would 
not  prevent  a  recovery  by  the  assistant  of  the 
agreed  compensation. 

2.  Brokers  «s>e6— One  who  first  pointed  out  a 
fam  for  sale  after  tietod  ontltled  to  agreed 
part  of  eommleslon,  tboaoh  beforo  listed  bro- 
ker eailed  psretaasor's  atteotloM  thereto. 

Where  before  a  farm  was  listed  with  a 
broker  for  sale,  and  when  the  pnrchaaer  was 
In  no  war  interested  therein,  the  broker  called 
it  to  hia  attention,  but  not  with  a  view  to  mak- 
ing a  sale,  and  agreed  to  pay  one  assisting  htm  a 
portion  of  commissions  received  on  sales  of 
land,  and  the  farm  was  first  pointed  out  to  the 
porchaser  by  such  aesistant  after  it  was  list- 
ed, the  assistant  was  entitied  to  recover  the 
agreed  compensation. 

8.  Brokoro  ^s>B6  —  Ordinary  roles  governing 
rights  of  real  estate  agents  held  not  to  apply 
to  eonmlssleas  aa  botwsea  brokers. 

Where  broker  ^reed  to  pay  to  one  assist- 
ing him  one-half  of  commlsBions  earned  from 
aales  of  land  brougbt  about  through  the  efforts 
of  the  assistant,  the  ordinary  rules  governing 
the  rights  of  real  estate  agents  to  commissions 
for  ssle  of  lands  had  no  applicstion;  the  rights 
of  the  parties  being  governed  by  the  contract  as 
made  between  them. 

Appeal  from  District  Court,  Jefferson 
County ;  W.  H.  Davidson,  Jndge. 

Suit  by  Paul  Quinn  against  B.  E.  Qulnn. 
Judf^ent  for  plaintiff,  and  defendant  ap> 
peals.  Affirmed. 

ColUna,  Morria  A  Barnes,  <tf  Beaumont, 
for  appellant 

Smith,  King  A  Hart,  of  Beaumont,  for  ap- 
pellee. 

HIGHTOWBR,  O,  J.  The  appdlee,  Paal 
Qninn,  as  plaintiff  below,  filed.  Uiis  ault  In 
the  district  court  of  Jefferson  county  against 
appellant,  B.  E.  Quinn,  to  recover  $2,049.76, 
with  Interest  on  that  amount  at  the  rate  of 
6  per  cent,  per  annum  from  Janoary  14, 
1920,  and  upcm  trial  before  the  conrt  vltbont 
a  Jiu-y,  appellee  recovered  judgment  Cor  the 
fall  anunint  sued  for,  and  from  that  Judg- 
ment B.  BL  Qulnn  appealed  to  this  court 

Appellee  claimed  that  the  amount  sued 
tot  by  Um  waa  due  him       appellant  fcnr 


aervteea  rendered  to  appellant  as  a  real  es- 
tate agent  and  de^er  under  a  parol  contract 
between  them.  In  t2ie  year  1919,  and  toe 
several  yean  prior  thereto,  awtilant  waa 
engaged  in  the  leal  estate  burtness  in  the 
dty  of  Beaumont;  and  bad  a  well*«8tabltsb- 
ed  business  of  that  diaracter,  which  consisted 
of  buying  and  selling  lands  and  listing  lands 
of  others  for  sale  on  coaunlasion.  Appellee  al* 
leged»  substantially,  that  about  Bfay  1,  1919. 
be  entered  Into  a  pand  oontract  with  appel- 
lant to  assist  him  In  his  real  estate  badnos, 
and  that  under  sndi  ecmtract  iQipellant  had 
become  liable  to  him  for  services  rendered  for 
the  amotmtfor  whldihe  suediBiid  which  ai^ 
pellant  had  refosed  to  pay  him.  Appetles 
alleged  the  nature  and  terms  of  the  contract 
to  be  as  follows: 

"Tbst  heretofore,  to  wit,  on  or  about  the  1st 
day  of  May,  1919,  the  defendant  employed  the 
plaintiff,  Paul  Quinn,  to  assist  him  with  his  said 
real  estate  basineas  in  Jefferson  county,  Tex., 
and  on  or  about  aaid  date  entered  into  a  binding 
and  legal  agreement  and  contract  with  this 
plaintiff,  to  assist  him  with  Us  resl  estate  boid- 
cess,  which  said  contract  and  agreement  was 
oral  and,  in  subatsnce,  as  follows,  to  wit:  De' 
fendant  agreed  to  furnish  an  office  and  to  pay 
all  expenses  Incident  to  the  conducting  of  said 
real  estate  business,  and  to  furnish  an  auto- 
mobile and  defray  the  expenses  of  said  auto- 
mobile In  its  operation  and  repair,  etc.;  that 
the  plaintiff  shoold  not  be  required  to  pay  any 
rent  or  expenses  whatever  in  connection  with 
the  operation  of  said  real  estate  business,  or 
any  expense  in  connection  with  the  mainte- 
nance or  operation  of  said  automobile. 

"That  under  said  agreement  it  was  the  duty 
of  plaintiff  tfl  seek  for  purchasers  of  real  es- 
tate, and  to  work  to  the  end  that  pr<q)eTtr  list- 
ed with  the  defendant's  real  estste  business 
should  be  sold;  and  by  the  terms  of  s^  agree- 
ment it  was  agreed  by  and  between  plaintiff  and 
defendant  that  where  property  was  listed  with 
the  defendant  for  sale,  and  the  plaintiff  shonld 
be  the  first  to  get  in  touch  or  call  the  atten- 
tion of  a  purchaser  to  any  property  listed  with 
the  defendant  for  sale  and  belonging  to  others 
than  himself  and  one  R.  H.  Smith,  and  a  sale 
should  be  consummated  with  such  person  to 
whom  plaintiff  hod  presented  such  property  first, 
then  plaintiff  was  to  receive  ss  compensation 
on  such  sale  one-half  of  the  gross  commlsdon 
received  as  the  result  of  such  sale.** 

This  la  a  snffldent  statemmt  of  appellee's 
pleading  to  show  what  he  claimed  the  parol 
contract  between  him  and  appellant  to  b& 
Appdlanfs  answer  consisted  ot  a  general 
demurrer,  general  datal,  ami  a  qwdal  avei^ 
roent  as  to  the  terms  of  the  contract  that  was 
made  brtween  him  and  appellee,  .^ipellant^ 
version  of  the  contract,  as  contained  In  his 
answer,  was  as  follows: 

"Defendant  did  employ  plaintiff  to  asrist  Urn 
In  his  real  estate  business,  and  by  the  terms  of 
each  agreement  i^aintifl  was  to  dlstribote  lit- 
erature, put  op  signs  on  property  Ustcd  for 


^»F«r  otlisr  oasss  ses  sama  topla  sad  KXT-NUHBER  In  all  Kay-Numbared  Digests  and  Indaxes 
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sale,  and  Hit  new  property  and  new  i^enta, 
and.  on  tbe  eonditlon  that  idaintiff  would  ^ 
tribtite  literatnre.  post  aigos,  and  Itet  new  bnal- 
neu,  defendant  asraed  to  give  plaintiff  one-half 
of  the  commlaaioa  on  the  salea  of  property  that 
ho  (i^aiotiff)  ihoiild  make  and  carry  through 
to  coneluaton  without  tha  aaaistance  of  defend- 
ant; that  plaintifr  did  not  carry  out  the  terms 
of  hia  aaid  amployment  and  did  not  distribute 
literature  aa  he  agreed  to  do,  and  he  did  not 
poat  aigne  as  he  agreed  to  do,  and  h^  did  not 
try  to  liat  new  business  as  he  agreed  to  do, 
and,  instead  of  being  diligent  in  his  work  and 
complying  with  the  contract,  plaintiff  would  lie 
around  the  office,  and  on  several  occasions  he 
waa  found  asleep  in  the  office  during  busines* 
hours  when  clients  would  come  to  the  office  on 
business,  and,  though  plaintiff  breached  hla  con- 
tract, yet  defendant  advanced  him  certain  sums 
of  money  hereinafter  more  qwdfleally  alleged, 
and  gave  him  credit  for  certain  eommlaalons 
wbld)  he  had  not  earned  and  waa  not  enti- 
tled to.*' 

The  r«al  oontroveray  betwesn  the  parties 

was  whether  the  appdlee  was  entitled  to  one- 
half  of  the  commission  whidi  waa  received  by 
appellant  for  the  sale  of  a  obtain  fftrm  in 
Jefferson  county  known  as  the  RlchardBon- 
Walker  farm,  which  commission  amounted  to 
$6,444.81.  It  was  the  contendoa  of  appellee 
that  after  this  farm  bad  been  listed  for  sale 
with  appellant  aa  a  real  estate  dealer,  ho 
(appellee)  about  the  1st  of  December,  1919, 
made  known  to  Albert  and  Herman  Dommert 
the  fact  that  aald  farm  was  listed  with  ap- 
pellant for  sale  by  Its  owners,  and  that  he 
pointed  oat  to  said  Dommerts  on  a  map  In  ajh 
pellanfs  office  tbo- location  of  Oiis  farm,  and 
Informed  said  Dommerts  of  facts  wblcb  he 
considered  made  the  farm  a  very  yaloable 
one,  and  that  at  the  time  he  so  menticaied 
this  farm  to  the  Dommerts,  and  after  bis 
Btatemrat  aa  to  Its  beli^  a  very  desirable 
farm,  etc.,  tbe  Dommerts  seemed  quite  In- 
terested In  the  proposition,  and  tiiiat  after- 
wards a  sale  of  the  farm  to  the  Dommerts  re- 
sulted. He  further  alleged  that  he  was  the 
first  to  call  attention  of  the  Dommerts  to  the 
fact  that  tlie  Richardson- Walker  farm  was 
listed  with  appellant  for  sale,  and  that  he 
was  the  first  to  present  and  point  out  this 
property  to  the  Dommerts,  and  that  he 
worked  diligently  with  the  view  to  consum- 
matlng  a  aale  of  said  farm  to  said  Dcnnmerts, 
and  that  largely  through  his  efforts  the  pur- 
chase of  the  farm  by  the  Dommerts  was 
tnongbt  abont 

App^nt,  in  his  answer,  specially  denied 
fliat  an^^llee  was  the  first  to  call  attention  of 
fb»  Dommerts  to  the  fact  that  the  Rlchard- 
Mm-WallEer  farm  was  listed  with  him  for 
aal^  Imt;  on  the  contrary,  alleged  that  be 
(appellant)  first  Informed  the  Dmnmerts  that 
•aid  farm  was  Usted  wldi  him  for  sale,  and 
Oat  It  was  throng  bis  own  efforts  and  dlU- 
gencs  that  the  Dommerta  became  tbe  piirchaa- 


ers  of  said  farm.  Appellant  farther  alleged, 
substantially,  tbat  nnder  tbe  pand  contract 
between  blm  and  apptdteB  tbe  bitter  was  w- 
tltled  to  no  part  of  the  oonmdsslon  recelTCd 
for  tbe  sale  of  said  fiirm,  for  tbe  reason  tbat 
according  to  the  terms  of  tbe  parol  contract 
alienee  was  only  to  Share  in  commissions  re- 
ceived on  now  business  that  bad  come  in  to 
appellant's  <^ca  after  tbe  maUng  of  sncb 
parol  contract — in  other  words,  new  business 
—and  that  be  was  only  entitled,  tmder  tbe 
terms  ct  the  contract,  to  share  in  commis- 
sions paid  by  new  clients,  and  that  the  Dom- 
merts wrae  not  new  clients,  bnt  that,  cm  tbe 
contrary,  they  were  old  dlemta  of  appellant, 
before  the  making  of  the  cfwtract  between 
blm  and  appellee.  He  farther  alleged,  sab- 
stantially,  that  the  D(xnmerts  did  not  agree 
to  purchase  said  farm,  and  would  not  have 
purchased  said  farm  but  for  tbe  fact  that  he 
(appellant  bound  himself  to  edl  for  tbe 
Dommerts  $16,000  worth  of  certain  vendor's 
Hen  notes  for  thtir  full  face  value,  principal 
and  interest,  and  also  but  for  the  fact  that 
appellant  agreed  and  bound  himself  to  sell 
for  the  Dommerts  or  buy  from  them  a  tract  of 
land  owned  by  thm  In  Jeffers<m  county  of 
some  fiS9  acres  at  a  net  profit  of  $10  per  acre, 
and  he  allied  that  be  did  sell  said  vendor's 
lien  notes  and  said  land  for  tl^  Dommerts,  as 
he  agreed  and  bound  himself  to  do,  and  there* 
by  enabled  said  Dommerts  to  purchase  said 
farm,  which  otherwise  they  were  not  willing, 
ready,  or  able  to  do,  and  that  therefore  ap- 
pellee was  not  entitled  to  any  part  of  tbe 
commission  received  for  the  sale  of  said 
fann. 

Upon  the  trial  below  the  appellee  testified 
that  on  the  1st  of  Dec«nber,  1919,  the  said 
Albert  and  Herman  Dommert,  who  wero 
brothers  and  who  were  residents  of  the  state 
of  Loulalana,  came  to  Beaumont,  and  early  In 
the  moniing  on  that  day  came  Into  appel- 
lant's real  estate  office,  and  that  he  (appellee) 
was  alone  In  the  office  when  they  came  In, 
appellant  not  having  c<Mne  to  the  office  at 
that  time,  but  came  In  some  hour  or  so  later. 
He  testified.  substantlaUy,  that  while  tbe 
Dommert  brothers  were  in  tbe  odlce,  and  be- 
fore appellant  came  to  the  office  oa  the  morn- 
ing In  question,  he  called  attention  of  the 
Dommerts  to  tbe  fact  that  the  Qolnn  Realty 
Company,  which  was  the  business  name  un- 
der which  appellant  conducted  bis  real  estate 
business,  had  listed  with  It  for  sale  the 
RIchardstm- Walker  farm,  and  that  he  pointed 
out  this  farm  on  a  map  then  in  the  office,  and 
told  the  Dommerts  how  tbe  farm  was  locat- 
ed, etc.,  about  the  advantage  of  good  roads, 
etc.,  and  that  at  that  time  the  Dommerts 
seemed  interested  in  what  he  stated  to  ttaem 
abont  this  farm,  and  tbat  up  to  tbat  time  tbe 
Dommerts  bad  not  been  at  all  Interested  in 
dke  farm,  and  never  knew  Oiat  the  same  was 
for  sale,  and  eqiecially  that  tb^  never  knew 
that  tbe  same  waa  Usted  with  the  Qulna 
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Bealty  Company  for  sale.  On  that  trip  to 
Beaumont  the  Dommerta  did  not  remain 
more  than  a  day  or  two,  bat  returned  to  their 
home  in  Louisiana,  and  about  the  14th  of  De- 
cember following  they  again  came  to  Beau- 
mont, and  the  sale  and  purchase  of  this  farm 
was  again  dlscoased  with  them,  both  by  ap* 
prtlee  and  by  appelant,  and  they  became  in- 
terested in  tms  tana.  The  testhnony  shows 
that  appellant  and  appellee,  on  this  second 
trip  to  Beaumont,  accompanied  the  Dom- 
merta to  this  farm,  which  was  some  five  miles 
west  of  Beaumont,  and  it  was  carefully  look- 
ed over  by  the  Dommerts.  in  company  with 
appellant,  and  after  the  return  to  the  dty  of 
Beaumont  negotlatlona  were  commenced 
which  resulted  in  a  consummation  of  a  salA 
of  this  farm  to  the  Dmnmerts  tor  the  total 
consideration  <a  $110,000,  «40,000  of  whldi 
was  paid  in  cash.  The  testimony  shows  that 
a^ellant  atM  for  the  Dommerts  $1S,000 
worth  of  Tender's  lien  notes  for  Oieir  fuU 
face  value,  and  tlut  appellant  and  anotbor 
purchased  txoax  flie  Dommerta  the  tract  of 
680  acres  of  land  berelnb^ore  mentioned,  at 
a  profit  to  the  Dommots  of  $10  per  acre. 
It  was  testified  by  the  Dommwts  that  their 
purdhase  of  the  farm  In  question  depoided 
upon  their  being  able  to  sell  said  vendor's  lien 
notes  and  said  tract  of  land  at  a  profit  of  $10 
per  acre  to  them,  and  that  they  could  not 
have  purchased  the  farm  had  they  not  been 
able  to  sell  the  notes  and  farm  as  they  did. 
and  In  that  connection  both  the  Dommerts 
testified  that  the  sale  of  these  notes  and  the 
tract  of  land  before  mentioned  was  consum- 
mated entirely  by  the  appellant.  A];^Uee, 
testified,  however,  on  the  trial  that  on  the 
trip  back  from  the  farm  to  Beaumont  on  the 
day  that  the  Dommerts  had  Inspected  the 
farm,  they, stated,  unconditionally,  that  they 
were  going  to  buy  the  farm  for  the  consldera- 
tI<Hi  agreed  upon,  and  that  they  did  not  claim 
that  they  would  be  unaMe  to  do  so  unless 
they  could  sell  said  vendor's  Hen  notes  and 
said  tract  ot  land,  and  in  that  connection  ap- 
pellee further  testified  that  appellant  volun- 
tarily stated  to  tbe  Dommerts  that  he  would 
sell  for  them  said  vendor's  lien  notes  and 
said  tract  of  land  at  the  profit  to  them  of  $10 
per  acre. 

[1]  It  will  be  seen  from  tbe  foregoing  state- 
ment of  tbe  pleadings  of  the  parties  that  they 
disagreed  entirely  as  to  the  terms  of  the 
parol  contract  between  them.  If  the  parol 
contract  was  substantially  as  alleged  by  ap- 
pellee, as  we  have  shown  above,  and  if  he 
first  called  attention  of  the  Dommerts  to  the 
fact  that  the  Rlchsrdson-Walker  farm  was 
listed  with  the  Qulnn  Bealty  Cbmpany  for 
sale,  and  if  his  efforts  In  connection  with  the 
transaction  contributed  to  the  sale  to  the 
Dommerts,  then  he  was  entitled  to  share  in 
the  commission  received  on  8u<A  sale,  even 
though  it  was  not  by  his  efCorts  alone  that  the 
sale  was  finally  consummated.  It  Is  true 


that  It  was  fba  contention  ot  appellant  that 
before  appellee  would  be  entitled,  under  the 
terms  of  their  agreement,  to  share  in  any 
commissl<m  received  for  the  sale  of  land  list- 
ed with  the  Qulnn  Bealty  Company,  he  (ap- 
pellee) must  have  been  the  first  to  make 
known  to  the  purchaser  the  fact  tliat  such 
land  was  so  listed,  and  to  present  the  proposi- 
tion to  the  purchas»,  and  by  hla  own  eiforts 
and  alone  carry  oat  and  cmiaummate  the  deal, 
unaided  in  any  way  by  appeUant  blmseU; 
but,  as  we  have  already  shown,  appellee  tea- 
tlSed  that  all  be  was  required  to  do,  under 
the  tmns  of  the  oral  agreement,  In  order  to 
share  In  a  commission  received,  was  to  be  the 
first  to  call  attention  of  the  pon^ser  to  the 
fact  that  the  land  was  listed  with  the  com- 
pany for  sale,  and  to  present  the  proposition 
to  the  purchaser  first,  ud  to  use  bis  best 
efforts  to  consununate  and  assist  In  tbB  oon- 
summatlon  of  a  sale.  The  trial  court  filed  no 
findings  of  foct  or  conclusions  of  law,  but,  as 
we  view  the  evidwce  in  the  cbbb,  as  disclosed 
by  the  rectwd.  It  was  sufflt^t  to  warrant  a 
finding  by  the  trial  court  that  tbe  oral  era- 
tract  between  the  parties  was  substantially 
as  claimed  by  appose,  and  the  evideoce  was 
also  snffldent,  if  givoi  credence  by  the  trial 
court,  to  warrant  a  finding  by  blm  that  appel- 
lee was  tbe  first  to  caU  attention  of  tbe  Dom- 
merts to  tbefiict  that  the  RIcfaardscm-Walktf 
term  was  listed  with  the  Qulnn  Bealty  Com- 
pany for  sale,  and  to  present  said  prc^rty  to 
them,  and  that  his  efforts  to  sell  said  prop- 
erty to  the  Dommerts  contributed  lai^ly  to 
tbe  consummatlcm  of  the  sale  and  purchase 
of  said  farm,  and  that  therefore  he  was  en- 
titled, under  the  terms  of  tbe  oral  contract,  to 
share  in  the  commission  that  waS'recetved  by. 
appellant  for  the  sale  of  said  farm,  to  the  ec- 
tent  of  one-half  thereof,  which  amount  was 
allowed  him  by  the  trial  court's  Judgment 
The  fact,  if  it  was  a  fact,  that  the  sale  of 
this  farm  would  not  have  been  made  to  the 
Dommert  brothers  but  for  the  efl^orts  of  ap- 
pellant in  selling  said  vendor's  lien  notes  and 
said  tract  of  land  for  them,  would  not,  under 
the  terms  of  the  parol  contract  as  claimed  by 
appellee,  prevent  a  recovery  by  him.  Under 
the  terms  of  the  contract  as  he  claimed  it, 
his  right  to  share  in  the  commission  was  not 
conditioned  upon  his  being  the  sole  cause  of 
the  sale  of  property  listed  with  tbe  Qulnn 
Realty  Company,  but,  as  he  claimed  the  con- 
tract to  be,  he  was  only  required  to  use  dill- 
gent  efforts  to  make  sales  of  property  listed 
with  said  company  and  to  be  the  first  to  point 
out  to  a  purchaser  such  property,  and  then, 
if  negotiations  so  commenced  resulted  In  a 
sale  by  the  efforts  of  both  appellant  and  ap- 
pellee, and  not  alone  on  account  of  the  efforts 
on  the  part  of  appellee,  he  would  be  entitled 
to  share  In  the  commission.  Tbe  only  real 
controversy  In  the  cose  is  as  to  the  terms  of 
the  parol  contract,  and  that  was  a  question  oi 
fact  tat  tbe  determination  of  the  oouxU  sndt 
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as  ve  hmTe  said,  tbe  evidence  of  app^ee,  If 
given  credrace,  was  sufficient  to  warrant  a 
finding  that  the  terms  of  the  contract  were 
such  as  claimed  by  him. 

[2]  It  Is  straiuoiiaily  contended  by  appel- 
lant^ among  other  things,  that  even  if  the 
parol  coitract  betwem  himself  and  appellee 
was  as  claimed  by  the  latter,  still,  uider  tbe 
evidence  adduced  upon  Qie  trial,  appellee  was 
not  Kititled  to  recover,  fbr  tbe  reason  that 
appelant  hlmsetC  was  shown  to  have  been 
the  flrst  to  point  out  to  the  Dtwunerts  the 
Richardson- Walker  farm,  which  he  did  one 
day  while  he  and  they  were  driving  out  to  a 
form  owned  by  the  Dommerts  near  Beau- 
mont, sfNne  time  in  tbe  fall  of  1919.  Tha 
road  on  which  the  parties  were  driving  ran 
dose  to  said  farm,  and  while  passing  thereby 
a^Ilant  did  call  attoition  ftf  the  Dommerts 
to  said  farm,  hut  tbe  undisputed  evidence 
•hows  that  at  that  time  the  farm  had  not 
been  listed  with  appellant  for  sale  by  its  own- 
ers, and  further  shows  that  the  Dommerts 
were  In  no  way  interested  in  the  purdiase 
of  the  farm  at  that  time,  and  it  was  not  call- 
ed to  their  attention  with  any  view  on  the 
port  of  appellant  of  making  any  sale  of  same 
to  than.  We  hold  that  the  mere  calling  at- 
^tton  of  tbe  Etommerts  to  the  farm,  as 
they  were  passing  along,  under  these  facts, 
did  not  constitute  a  pointing  oat  of  the  farm 
to  the  Dommerts  for  sale,  and  that  it  could 
not  be  said,  upon  such  facts,  that  appellant, 
and  not  the  appellee,  was  the  flrst  to  present 
this  property  to  the  Dommerts  for  sale. 

[S]  The  ordinary  mles  governing  the  rights 
0t  real  estate  ag«its  to  commissions  for  sale 
of  lands  have  no  application  to  this  case,  but, 
on  the  contrary,  tbe  rights  of  the  parties 
must  be  governed  by  the  contract  as  made  be- 
tween ibem. 

What  we  hare  said.  In  effect,  disposes  of  all 
assignments  of  errcn',  and  It  would  serve  no 
useful  purpose  to  discuss  them  separately. 

The  judgment  of  ^  trial  court  wlU  be  af- 
firmed. 


WILMARTH  St  al.  v.  REAQAN  at  at 
(N».  2411.) 

(Ooort  of  CivU  Appeals  of  Texas.  Texarkana. 
Hay  18,  1^    Rehearing  Denied 
Hay  26,  1921.) 

I.  Leveei  ^s>t  —  Levee  tsiprovameat  ilstrlot 
lawfelly  ereotei  Is  so  far  as  eenmlislosen' 
eosrt  eenoenwd. 
Where  anfllcient  notice  «f  hesring  of  tht 
eommisRloners'  court  of  a  connty  at  which  a 
I«Tee  improvement  dif  trlct  was  created  waa  ^v- 
ea  io  compliance  with  the  requirement  of  Laws 
1918  (4th  Called  Seas.)  c  44,  the  district  was 
lawfully  created  in  bo  far  aa  concerns  the  pow- 
er of  the  commissioners*  court  to  create  it. 


2.  Lsveet  «=>7— Cosrt  ef  Civil  Apptals  must 
treat  as  condudeil  questions  of  boundaries  of 
distriet,  eto. 

In  view  of  Laws  1918  (4th  Called  Sess.)  c. 
44,  I  8,  the  Conrt  of  Civil  Appeals  must  treat 
as  concladed  by  order  of  the  commlsBionera* 
court  of  a  county  creating  and  Drgaoizuig  a 
levee  improvement  district  questions  of  the  cor- 
rectness of  the  description  <tf  the  boundaries 
of  the  district,  and  of  the  inclusion  of  land 
which  should  not  have  been  included. 

3.  Levee*  ^i»s  Oso  warrasto  «=»8— Existeaoe 
•f  dlstriot  ooald  be  qasstlessd  only  by  state. 

Under  Lews  1918  (4th  OaUed  Sess.)  e.  44, 
I  7,  a  levee  improvement  district  was  a  gov- 
ernmental agency,  and  a  body  politic  and  corpo- 
rate, and  its  existence  and  right  to  act  as  audi 
could  be  noeaUoned  only  in  quo  warranto  pro- 
ceedings prosecnted  by  or  on  behalf  of  tbe 
state. 

4.  Lsvses  PUIntlffa  held  not  entitled 
to  maintain  salt  In  so  far  as  It  was  to  annul 
report  of  oommlasloners  of  appralssment. 

Despite  Const  art.  6,  |  8,  under  Laws  1918 
(4th  Galled  Sees.)  c.  44,  »  21-23.  plaintiffs,  at- 
tacking an  order  of  the  commiasioDerB'  court 
of  a  county  creating  a  levee  improvement  dis- 
trict, Ae(d  not  entitled  on  the  allegations  of 
their  petition  to  maintain  their  suit.  In  bo  far 
as  it  was  to  annul  the  report  of  the  commis- 
sioners of  appraisement  assessing  damages  and 
benefits. 

0.  Levees  «=s>34— Bond  eleotion  aet  Invalid  bo- 
oanse  held  by  nanaoar  alone. 

In  view  of  Vernon's  Saylea'  Ann.  CAv.  St. 
1914,  artB.  8063,  8077,  the  mere  fact  that  a 
levee  improvement  district's  election  on  the 
question  of  iBsuing  bonds  was  held  by  tbe  man- 
ager alone  la  no  reason  for  holding  it  invalid. 

8.  Appeal  and  error  «=»i042(l)  —  Error  In 
striking  petition  harmless  where  It  doss  not 
appear  it  was  ameadabie. 

If  it  was  error  to  strike  out  the  petition  In- 
stead of  treating  it  as  bad  on  demurrer,  such 
error  should  be  regarded  as  harmless  where  It 
does  not  appear  from  anything  in  the  record 
that  plaintiffs  offered  to  amend,  or  that  they 
could  have  amended  the  petition  to  state  a 
cause  of  action. 

Appeal  from  District  Court,  Kaufman 
County ;  Joel  R.  Bond,  Judge. 

Suit  by  I.  li.  Wilmarth  and  otliers  against 
J.  C.  Reagan  and  others.  From  judgment  for 
defendants,  plaintiffs  appeal.  Affirmed. 

Thla  was  a  suit  by  appellants  I.  L.  Wil- 
marth, Frank  R.  Lewis,  W.  A.  Tucker,  A.  L. 
Trail,  and  T.  J.  Gllkey  against  tbe  Kaufman 
county  levee  improvement  district  No.  9,  and 
against  J.  C  Reagan,  J.  J.  Roddy,  and  John 
Gamer  as  the  supervisors,  and  J.  J.  Davis, 
C.  C.  Rttter,  and  B.  B.  Hatley  as  the  com- 
missioners of  appraisement  of  said  district. 
Exceptions  having  been  sustained  to  the 
plaintiffs*  second  amended  petition,  they 
asked  and  obtained  leave  to  file  a  third  am^d- 
ed  petition.  On  motion  of  appellees,  the 
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latter  petition,  when  filed,  waa  stricken  out, 
and  Judgment  was  rendered  ttwt  appellants 
take  nothing  by  their  suit. 

The  second  amended  petition  Is  too  iong 
to  set  out  here.  It  appeared  from  the  allega- 
tions therein  that  the  purposes  o£  the  suit 
were  as  follows: 

I.  To  annul  the  order  of  the  commissioners' 
court  of  Kaufman  county  purporting  to  have 
been  made  In  conformity  to  authority  con- 
ferred hy  the  Act  April  2,  1918  (General 
Laws,  Fourth  Galled  Session,  pp.  97  to  117), 
creating  said  Kaufman  county  levee  improve- 
ment district  No.  0 ;  or,  In  the  altematlTe,  to 
rearrange  the  boundaries  thereof  so  as  to  ex- 
clude therefrom  lands  belonging  to  appellants 
which,  they  alleged,  had  been  wrongfully  In- 
cluded therein.  The  grounds  relied  cm  for 
this  relief  were  allied  to  be:  (1)  That  "suf- 
ficient notice"  of  the  hearing  resulting  In  the 
passing  of  said  order  was  not  given  property 
owners  Interested.  (2)  That  the  boundaries 
of  the  district  were  not  sufficiently  described 
and  fixed,  in  that  the  field  notes  thereof  were 
Incorrect  (3)  That  lands  belonging  to  plain- 
tiffs which  should  not  have  been  were  Includ- 
ed In  the  district. 

II.  To  annul  the  report  made  by  the  com- 
missioners of  appralsem«it  of  the  district 
assessing  damages  and  boiefits  to  lands  there- 
in, and  to  annul  an  order  alibied  to  have  bem 
made  by  the  supwrlsors  ctf  said  district  ap- 
proving said  r^rt;  or,  on  the  altonstlTe, 
to  compel  said  cnnmissioners  of  aivralBe- 
moit  to  reassess  said  damages  and  benefits. 
The  ground  relied  on  tor  this  relief  was 
alleged  to  be  that  the  assessments  dis- 
criminatory against  wpellants  la  tavw  of  J. 
O.  Beagan,  ohe  cf  the  snperviscvs,  and  others. 

ni.  To  "prohibit"  the  sale  of  bonds  Toted 
to  pay  for  the  proposed  improvements  in  said 
district,  and  to  "prohibit'*  the  levy  of  a  tax  tm 
vroperi^  in  said  district  to  pay  sucih  bonds. 
The  ground  relied  on  for  this  relief  wss  al- 
leged to  be  that,  wbweas  a  manager  and  two 
<derk8  were  appointed  to  hold  the  bond  eleo- 
tlott)  it  was  held  by  the  manager  alone. 

J<^  H.  Sharp,  of  Ennia,  B.  B.  Hurt,  of 
Dallas,  and  Adair  Dyer,  of  Bnnis*  t<a  appd- 
lants. 

James  A.  Oootey,  of  Kaufman,  for  appel- 
lees. 

WIU^SON.  a  J.  (after  stating  the  facts 
as  above).  [1]  While  appellants  charged  In 
their  second  amended  petlti<m  that  "sufficient 
notice"  was  not  given  of  the  hearing  at  which 
the  improvement  district  in  questi«:i  was 
created,  it  appeared  frcnn  tbe  records  made 
a  part  of  said  petitlcm  by  r^erence  thereto, 
and  before  the  court  as  exhibits  to  otber 
pleadings  in  the  case,  that  the  requirement  of 
the  Act  April  2,  1918  (General  Laws,  Fourth 
Oalled  Session,  pp.  97  to  117),  with  reference 
to  notice  of  aodt  hearing  was  complied  with. 


Therefore  there  was  no  merit  in  app^ants' 
cont^tion  tliat  the  district  was  not  Lawfully 
created,  so  far  as  it  was  based  on  allegations 
In  said  petition  questioning  the  power  of  the 
commissioners*  court  of  Kaufman  county  to 
create  It  The  power  listed  by  force  of  the 
statute,  was  invoked  the  filing  of  the  pe- 
tition for  tbB  creation  of  the  district,  and  vnu 
exercised  after  doe  notice  had  been  given  per- 
sons concerned. 

[2]  It  may  be  that  the  power  the  court  pos- 
sessed was  not  properly  exercised,  in  that,  as 
charged  In  said  petition,  the  boimdaries  of 
the  district  were  not  correctly  described,  and 
in  that  land  belonging  to  appellants  waa  in- 
cluded which  should  not  have  been  included 
In  the  district  But  those  were  questions  the 
trial  court  should  (as  It  did)  have  treated, 
and  which  this  court  must  treat  as  concluded 
by  the  order  of  the  commlssi<Miers'  court 
creating  and  organizing  the  district,  in  the 
absence,  as  was  the  case,  of  all^atlons 
showing  that  the  action  of  said  commia- 
sloners'  court  was  the  result  of  fraud  prac- 
ticed ;  for,  by  the  express  terms  of  the  act 
(section  6),  the  commissioners'  court  had 
"exclusive  Jurisdiction  [quoting]  to  deter- 
mine all  Issues  in  respect  to  the  creatl<m, 
or  not,  of  such  dlstrl<^  and  of  all  subse- 
quent proceedings  In  respect  to  said  dis- 
trict if  the  same  should  be  created."  It 
has  been  held  that  the  "exduaive  Jurisdic- 
tion" conferred  in  such  cases  fbrblda  a  re- 
view by  another  tribunal  of  questions  aa  to 
the  sufficiency  of  a  description  In  a  petition 
for  the  creation  of  such  a  disfarfct,  and  aa  to 
whether  a  district  as  created  conforms  to 
snch  description  or  not  Parker  v.  Drainage 
District,  146  S.  W.  8S1;  and  see  19  a  J.  041* 
664.  680.  681. 

[S]  If,  however,  it  should  be  said  that  the 
effect  of  the  provision  referred  to  in  sectSon 
6  of  the  statute  was  not  to  forbid  socb  re> 
view  by  other  courts,  tiie  review  could  not  be 
had  at  the  instance  of  appellants,  bat  Bmst 
have  been  at  the  instance  ot  the  state,  or  on 
Its  b^alfL  By  the  terms  of  the  act  referred 
to  (section  7)  the  district,  col(nably.  at  least 
was  "a  govemmratal  agency  and  a  body 
politic  and  corporate,"  and  its  e:dsteDce  and 
and  right  to  act  aa  iDch  could  be  questioned 
only  in  quo  vrarranto  proceedings  prosecuted 
by  or  <Hi  behalf  of  the  state.  Parker  v.  Drain- 
age District.  148  8.  W.  361;  Oochran  v.  Ken- 
non,  161  S.  W.  67;  Holt  V.  State,  176  S.  W. 
743 ;  MInear  v.  BfcVea.  185  S.  W.  1048 ;  Crabb 
V.  School  District,  146  S.  W.  628. 

[4]  Nor  do  we  think  the  trial  court  erred 
when  he  concluded,  that  It  did  not  appear  from 
the  auctions  in  said  petiUm  that  appellants 
were  «ititled  to  maintain  their  suit  so  far  aa 
it  was  to  annul  the  report  of  the  commission- 
ers of  appraisement  assessing  damages  and 
benefits  to  lands  In  the  district,  and  in  so  far 
as  It  was  to  annul  a  decree  allied  to  have 
been  made  by  the  sapervlsors  (but  which,  in 
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taxstt  was  made  by  the  commlsslcHiera  of  ap- 
ivalseinait,  as  aK>eared  from  other  parts  of 
the  record)  approving  said  report  By  the 
terms  <a  the  act  (sections  21-23)  It  was  the 
duty  of  the  commissioners  of  appraisement, 
after  viewing  the  lands  In  the  district,  to 
assess  the  "amounts  of  benefits  and  damages" 
to  accrue  to  such  lands  as  a  result  of  the  im- 
provements.determined  upon;  to  make  a  re- 
port of  their  findings  In  those  respects;  and, 
at  a  time  and  place  fixed,  after  notice  to  per- 
sons  concerned,  hear  and  determine  objec- 
tl(Hi3  to  the  report  It  was  also  the  duty  of 
said  commlssiohers  of  appraisement,  after 
modifying  their  report  so  as  to  make  it  con- 
form to  changes  determined  upon  at  sndi 
bearing,  to  make  a  decree  conflnnlng  the  re- 
port as  modified.  The  findings,  as  so  con- 
firmed, it  was  dedared  in  the  act,  "shall 
[quoting]  be  final  and  conclusive."  If  the 
court  below,  in  tbe  fact  of  tliat  declaration, 
bad  power  In  any  event  to  annul  the  report 
and  order  of  the  commissioners  of  appraise- 
ment, It  must  have  been  by  force  of  secti(»i  8 
of  article  6  of  the  Constltatlon,  which  con- 
fers on  district  courts  "general  original  Juris- 
diction over  all  causes  of  action  whatever  for 
whltdi  a  remedy  or  Jurisdiction  is  not  provid- 
ed by  law  or  this  Constitution."  We  do  not 
think  a  rl^t  in  the  trial  court  to  grant  re- 
lief In  the  respects  q>ecifled  can  be  predicated 
on  the  language  quoted;  for  Jurisdiction  in 
sudt  cues  was  provided  by  law  when  power 
to  assess  benefits  and  damages  to  lands  la 
such  a  district  was  conferred  upon  commis- 
sioners of  aroraisement  provided  for  In  the 
act,  and  a  remedy  for  assessments  wrongfully 
made  was  provided  when  owners  of  lands  in 
the  district  were  given  a  right  to  be  heard  on 
objections  made  by  th^  to  the  assessments. 

[S]  It  is  plain,  we  think,  that  the  suit  was 
not  maintainable  so  far  as  It  was  to  "pro- 
hibit" the  sale  of  Ixmds  voted,  and  to  "pro- 
hibit" the  levy  of  a  tax  to  provide  a  fund  to 
pay  the  b<mds,  on  the  ground  that  the  elec- 
tion at  which  the  bonds  were  voted  was  held 
by  the  manager  appointed  to  hold  it  in  the 
absence  of  clerks  appointed  to  assist  in  hold- 
ing it  Conceding  that  the  validity  of  the 
election  could  be  questioned  otherwise  then 
In  a  proceeding  to  contest  it  (Robertson  v. 
Haynes,  190  8.  W.  735;  and  see  Smith  v. 
Reaves,  208  S.  W.  546),  it  Is  clear  the  mere 
fact  that  It  was  held  by  the  manager  alone 
would  not  be  a  reason  for  holding  It  to  be  In- 
valid (Vernon's  Statutes,  arts.  3077,  3063; 
Savage  v.  TJmphries,  118  S.  W.  893  ;  20  0. 
J.  170). 

[I]  As,  for  the  reasons  stated,  we  think 
■  case  entitling  appellants  to  relief  was  not 
made  by  the  allegations  in  tbe  second  amend- 
ed petition,  we  hold  the  trial  court  did  not 
err  whoa  tie  snstalnM  the  excqttlona  inters 
posed  by  ai9<^Ms  to  sama  ^nie  case  made 


by  the  allegations  In  the  third  amended  peti- 
tion was  not  materially  different  from  that 
made  by  said  second  amended  petition,  and 
therefore  that  petition  was  also  subject  to 
the  objection  that  it  did  not  state  a  cause  of 
action  entitling  appellants  to  relief.  If  It 
was  error  to  strike  It  out,  Instead  of  treating 
It  as  bad  on  d^urrer,  the  error  should  be  re- 
garded as  a  harmless  one;  for,  as  before 
stated,  the  case  made  by  said  third  amended 
petition  was  not  different  from  that  made  by 
tbe  second  amended  petition,  and  it  does  not 
appear  from  anything  In  the  record  that  ap- 
pellants offered  to  so  amend,  or  that  they 
could  have  so  amended  tba  petttloo  as  to 
state  a  cause  of  action. 
The  Judgment  la  affirmed. 


PEACOCK  V.  AUG.  A.  BUSCH  4  CO. 
(No;  699.) 


(Court  of  cava  Appeals  of  TecEas. 

May  20,  1021.) 


Beaninwit, 


1.  Evidence  ^271(18)— Instntmant  signed  by 
plaintiff  held  propsrly  admitted  whea  offered 

by  plaintiff. 

In  an  actjtm  to  recover  balance  dne  od  note 
for  $2,600,  plaintiff  was  properly  permitted  to 
introdnce  in  evidence  an  inBtrament  signed  by 
plaintifl,  and  not  defendant,  whereby  plaintiff 
agreed  to  reconvey  land  when  an  older  note 
was  reduced  to  ^,000,  as  against  an  objection 
tiiat  it  was  in  the  nature  of  a  self-serving  dec- 
laration, plaintiff  having  the  i^ht  to  demand 
poBsesBion  of  audi  InatrQineat  after  reconvey- 
ing  the  property  to  defendant  In  whose  hands 
the  inatrumczit  bad  been  originally  placed. 

2.  Evldesoe  ^353(9)— Instrument  signed  only 
by  party  offering  It  held  wlmlstlble. 

An  instrament  wb»eby  plslntlffs  agreed  to 
reconvey  land  when  an  old  note  shordd  be  re- 
duced to  $2,500  need  not  be  signed  by  defend- 
ant to  be  binding  and  effective  on  plaintiff,  and 
was  not  inadmiaaible  in  an  action  on  a  new 
note  for  $2,500  when  offered  by  plaintiff,  in 
whose  possession  it  then  was,  on  the  ground 
tliat  witness,  testifying  that  defendant  had 
knowledge  of  the  existence  of  the  instrument 
and  assented  to  its  terms,  was  mistaken  in  a 
statement  that  defendant  bad  signed,  sneh  mis- 
take only  going  to  his  credibility. 

Appeal  from  District  Court,  Falls  County; 
Prentice  Oltor^  Judge. 

Actltm  by  August  A.  Busch  &  Oo.  against 
Frank  Peacock.  Judgment  for  plaintiff^,  and 
defendant  appeals.  Affirmed. 

E.  W.  Bounds,  of  Fort  Worth,  for  appel- 
lant 

F.  M.  Fltspatrick,  of  Waot^  and  Frank 
Oltort,  of  Uarlln,  for  aiK>^ees. 
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WALKER,  J.  On  the  trial  Of  QiiB  ease,  the 
appdiees.  plalntifhi  belov,  cAered  in  erldeooe 

Qie  following  instrament : 

"Whereas,  Frank  Peacock  and  wife  Alice 
Peacock  baa  cooveyed  to  Aug.  A.  Bosch  ft 
Co.,  Adolpbns  Busch  and  Edw.  A.  Faust,  doing 
bnsineBB  under  the  firm  name  of  Aog.  A.  Bosch 
ft  Co..  by  deed  dsted  October  Stta,  1914,  part  of 
lots  No.  10  and  No.  20,  block  No.  4  accord- 
ing to  the  official  town  map  of  Marlin,  Falla 
county,  Texas,  said  property  being  described 
in  said  deed.-  Now  it  is  agreed  by  Aug.  A. 
Busch,  Adolphus  Busch  &  Company,  acting 
through  H.  H.  Hartman,  Manager  Dallas 
Branch  of  Aug.  A.  Busch  ft  Company  that  said 
Aug.  A.  Busch,  Adolphoa  Bosch  and  Edw.  A. 
Faust,  doing  business  under  the  firm  name  of 
Aug.  A.  Busdi  ft  Company,  wHI  reconyey  said 
property  to  Frank  Peacock  and  Alice  Peacock 
within  a  reasonable  time  after  the  amount  due 
Aug.  A.  Busch  &  Co.,  by  said  Frank  Peacock  is 
reduced  by  payment  to  twenty  five  hundred 
dollars. 

"Signed  this  the  6th  day  of  October,  1914. 
"Aug.  A.  Busch  &  Co., 

"By  H.  H.  Hartman,  Mgr." 

Tbe  aaly  assignment  In  the  record  com- 
plains of  the  admtBslon  of  this  InBtmment, 
on  the  ground  (copying  from  bUl  of  excep- 
tion) that  said  instrament  "came  from  the 
possesfdon  of  the  plaintiff,  was  not  signed  by 
the  defendant,  and  was  in  the  nature  of  a 
aelf-servlng  declaratton."  The  Instrament 
did  come  tnm  the  possession  (rf  the  j^aintiff, 
and  was  not  signed  by  the  defendant. 

An>eUee  instltated  this  Bait  against  ap- 
pdlant  to  recover  the  balance  dae  on  a  note 
for  12,600,  dated  the  8th  day  of  March,  1916. 
It  was  th^r  contentlfHi  that  this  note  repre- 
sented the  balance  due  on  an  old  aocoDot, 
which,  OD  the  6th  day  of  October,  1914, 
amounted  to  $8,460.52.  The  record  shows 
that  this  account  was  closed  by  a  note  on 
that  date,  and,  to  secure  the  payment  of  the 
note,  appellant  deeded  to  appellees  certain 
valuable  real  estate.  Appellees  reconveyed 
all  this  property  to  appellant  on  the  24th  day 
of  February.  1916. 

[1]  H.  H.  Hartman,  a  witness  for  appel- 
lees, testified  that  be  was  the  district  mana- 
ger for  appellees  during  the  time  covered  by 
the  deeds  above  mentioned,  and  handled  this 
transaction  with  appellant ;  that  he  accepted 
the  deed  from  appellant  on  condition  that 
he  would  have  It  reconveyed  to  him  wh«i 
the  old  note  was  reduced  to  $2,600 ;  that  ap- 
pellant did  reduce  the  old  note  to  $2,500, 
and,  under  the  contract  the  property  was 
reconveyed  to  him;  that  at  the  time  of  the 
execution  and  delivery  by  Peacock  of  the 
deed  he,  as  manager  of  appellees,  executed 
the  contract,  of  which  appellant  complains, 
and  that  appellant  saw  this  contract,  and 
signed  it  at  that  time.  It  was  the  contention 
of  aroint,  and  he  bo  testified,  that  he  paid 
the  old  note  in  fall  at  the  time  appdlees 


redeeded  him  the  property,  and  that  the 
note  Boed  on  was  executed  by  him  to  com 
any  possible  sum  that  he  might  beccnne  doe 
in  the  fntnre;  that,  after  the  execntton  at 
the  note,  he  bought  large  bills  of  goods  fnn 
appellees,  aggregating  about  $2a^X)0,  bat  paid 
cash  for  all  goods  so  bouf^t,  and  never  mtba- 
wardB  became  Indebted  to  appellee  in  any 
sum ;  that  he  neror  paid  appellees  any  son 
on  the  note  Bued  «,  and  the  credits  entered 
on  the  note  were  flctltloas. 

We  do  not  think  this  testimony  was  snb- 
JecC  to  the  crltldsms  urged.  At  Oa  tine 
this  imtromait  was  (rff^ed  In  erideno^  It 
was  properly  in  the  hands  of  appdlees.  If 
their  theory  of  the  case  is  correct,  when  Quy 
executed  their  obligation  by  redeeding  tbe 
property  to  appellant,  they  had  the  right  to 
demand  tb&t  be  surrendw  to  them  ttils  writ 
ten  (^ligation.  Ai^^ant  no  loi^^er  had  any 
rights  under  it,  and  had  no  ri^ts  to  its 
possession. 

[2]  Nor  was  It  objectionable  as  being  sdf- 
serving.  While  appellant  denied  any  knowl- 
edge of  the  existence  of  the  instrument  until 
It  was  shown  him  on  the  trial,  appellee! 
testified  that  it  was  exhibited  to  him,  and 
he  assented  to  its  terms.  As  it  vts 
not  necessary  for  him  to  sign  the  coo- 
tract  to  make  It  binding  and  eflectlre  against 
appellees.  It  was  not  made  Inadmis^ble  on  the 
ground  that  the  witness  was  mistaken  In 
his  statement  that  appellant  had  signed  It 
This  mistake  In  Hartman's  testimony  only 
went  to  his  credibility,  and,  by  entering  Judg- 
ment In  favor  of  his  principals,  eTldecUr 
the  jury  believed  he  was  testifying,  truthfully. 

The  Judgment  of  the  trial  court  Is  affirmed. 


WIEDNER  V.  WIEDNER.  (Ns.  696.) 

(Court  of  CItU  Appeals  of  Texas.  Bewussal 

May  20^  1921.) 

1.  Divoroe  «=>55— Cmeity  nstt  net  i^pnwal 

mutoallty. 

Divorces  soagbt  for  on  ground  of  croeltr 
will  not  be  granted  where  the  ouelty  ap- 
proaches mutuality  and  boUi  haTs  indulged 

therein. 

2.  Divorce  «=>I27(2)— Court  not  reqalred  to 
accept  uncoRtradlcted  testimony  of  party  >■ 
divorce  action. 

In  an  action  by  husband  for  divorce  on  the 
ground  of  cruelty,  failure  of  defendant  to  denj 
charges  made  by  the  plaintiff  raised  no  pre- 
sumption in  favor  of  the  truthfulness  of  pUia- 
tlFs  testimony,  and,  plaintiff  being  only  wit- 
ness  to  that  fact,  court  was  not  required  to  ac- 
cept his  testimony  as  true,  under  Ber.  St 
1911,  art  4633. 

Appeal  from  District  Court,  Milam  Coun- 
ty; J<dm  Watsm,  Judge, 
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Suit  by  W.  Wledner  against  Louisa  Wied- 
oer.  Judgment  for  defraidast,  and  plaintiff 
appeals.  Affirmed. 

E.  A.  Wallace,  of  Cameron,  for  ajwellant 
John  A.  Jones  and  U.  S.  Hearrell.  both  of 

Cameron,  for  appellee. 

WALKER,  J.  [1]  Appellant  filed  this  suit 
against  his  wife,  praying  for  divorce  and  for 
partition  of  certain  property  which  he  al- 
leged was  community.  On  a  trial  to  the  court 
withont  a  jury,  the  divorce  was  denied,  and 
DO  order  was  made  afTectlng  ^  the  property. 
This  case,  on  Its  facts,  comes  clearly  within 
the  rule  announced  "in  Haygood  v.  Haygood, 
25  Tex.  676 ;  Beet  v.  Beck,  63  Tex.  34 ;  Jones 
T.  Jones,  60  Tex.  451;  Hale  v.  Hale,  47  Tex. 
336,  26  Am.  Rep.  294 ;  Boban  v.  Bohan,  06  S. 
W.  959,  denying  divorces  where  the  parties 
are  guilty  of  recrlminati<m.  As  said  by  Chief 
Justice  WUlle.  In  Bedt  t.  Be<^  au^: 

"The  cruelty  must  not  approach  to  mutual- 
itjt  nor  be  exerdsed  sometimes  by  the  oae  and 
■ometimes  by  the  other,  though  differing  some- 
That  in  degree." 

[Z]  By  her  testiinoay  and  that  ot  hv 
witnesses,  appellee  fully  controverted  the 
charges  that  she  bad  attempted  to  poison  ap- 
pelant and  that  she  bad  been  guilty  of  Im- 
proper conduct  with  odier  men.  If  be  is 
correct  In  bSa  construction  of  the  record 
that  appelleee  did  not  deny  that  aba  had 
struck  blm,  he  Is  the  only  witness  to  that 
fact,  and  the  court  was  not  required  to  ac- 
cent his  testimony  as  true.  The  failure  of 
the  defendant  to  deny  charges  made  by  the 
plBintur  in  divorce  proceedings  raises  no  pre- 
snmption  In  favor  of  the  truthfulness  of 
plaintiirs  testlmcmy.  R.  O.  S.  1911,  art 
4633.  On  the  fActs  of  this  record,  we  think 
the  decree  was  pn^rly  denied.  Tliis  dlspo- 
Atioa  of  the  divorce  question  leaves  nothing 
before  us  regarding  the  proper^  Issue. 

The  judgm»it  of  the  trial  eonit  la  In  aU 
tUngs  affirmed. 


WESTERN  UNION  TELEGRAPH  CO.  V. 
BRETT.   (No.  086.) 

(Coart  of  <3vil  Appeals  of  Texas.  Beaumont 
11^  10,  1921.  Rehearing  Denied 
May  26,  1921.) 

AppMl  asd  error  «=3742( I)— Refsreaos  aaoas' 
nry  is  fertef  tnussript  is  eosneetfon  wtth 
itatssmts  mmt*  ndtr  assisaMtats. 

_  Asrigninaiits  of  error,  salnaltted  as  propo- 
^ns,  eannot  be  considered  on  appeal,  where 

there  U  not  a  reference  in  appellant's  brief 
to  the  transcript  or  statement  of  facts,  in  con- 
nection with  statements  made  under  such  as- 
■isnmeiits,  as  required  by  rule  81  (142  S.  W. 

xiU). 


Appeal  from  Harris  County  Court,  at  Law; 
Roy  F.  Campbell.  Judge. 

Suit  by  F.  M.  Brett  against  the  Western 
Union  Telegraph  Company.  Judgm^t  for 
plalntliE,  and  the  defendant  appeals.  Af- 
firmed. 

Hume  ft  HwBe,  of  HouBtiHi,  and  Francis 
R.  Stark,  of  New  Ycrk.  Olty,  tor  appellant 

S.  B.  Bbrenwertb,  of  Houston,  for  ai»- 
pellee. 

HIOHTOWER,  0.  J.  Hie  appellee  filed 
this  suit  In  one  of  the  Justice  courts  of  Harris 
county  against  the  Western  Union  Telegraph 
Company,'  appellant,  to  recover  damages  in, 
the  sum  of  $200,*  alleged  to  have  been  sustain- 
ed In  consequence  of  the  negligent  failure  on 
the  part  of  appellant  to  promptly  transmit 
and  deliver  a  message  which  appellee  had  sent 
to  one  of  his  sons  In  the  dty  Houston, 
Informing  him  of  the  serious  illness  of  an- 
other of  appellee's  sons,  a  brother  of  the 
son  at  Houston.  In  the  Justice  court  appel- 
lee recovered  Judgment  for  the  full  amount 
claimed,  and  the  telegraph  company  appealed 
to  the  county  court  at  law  of  Harris  county, 
where  Judgment  was  rendered  against,  it  for 
$180,  and  this  appeal  was  prosecuted  from 
the  latter  Judgment 

There  are  several  asslgnmenta  of  error 
found  In  appellant's  brief,  and  each  is  sub- 
mitted as  a  pr<^>osltion  of  law  wltbln  Itself. 
Obje^lon  la  made  by  appellee  to  the  consid- 
eration of  any  of  the  asslgnmenta,  for  several 
reasons;  one  of  the  reasons  being  because 
there  la  not  a  reference  In  appMlant's  brief 
to  the  transcript  or  statement  of  facts  In 
connection  with  any  statement  made  under 
these  assignments,  as  is  required  by  rule  31 
for  briefing  causes  in  this  court  (142  S,  W. 
xlii).  We  find,  upon  Inspection  ot  appellant's 
brief,  that  the  objections  interposed  by  ap- 
pellee to  the  consideration  of  these  asslgn- 
mmts  are  wMl  taken,  and  should  be  sustain- 
ed by  this  court  Rule  81  provides: 

"To  each  of  said  propoattions  there  shall  b« 
subjoined  a  brief  statement  in  substance,  of 
such  proceedings,  or  part  thereof,  contained 
in  the  record  as  will  be  necessary  and  suffi- 
cient to  explain  and  support  the  proposition 
with  reference  to  the  pages  of  the  record." 

See  CaflTrey  v.  Bartlett  Western  R.  Co.,  198 
S.  W.  810;  Hlrseh  v.  Patton,  49  Tex.  Civ. 
App.  499, 108  S.  W.  1018;  Beaumont  Traction 
Co.  V.  Edge,  46  Tex.  Civ.  App.  448,  102  S.  W. 
746;  Railway  Co.  v.  Scott  156  S.  W.  294; 
Railway  Co.  v.  Pemberton,  106  Tex.  463,  161 
8.  W.  2,  168  8.  W.  126;  Bain  v.  Coats,  228 
8.  W.  671. 

Fundamental  error  is  not  claimed,  and  we 
have  discovered  none.  Tbs  Judgment  will 
therefore  be  affirmed. 
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FISHER  at  ox.  V.  GUtF  PRODUCTION  CO. 

(No.  685.) 

(Court  of  Oiril  Appeals  of  Texas.  Beannumt 
May  18,  1021.   BebearinK  Denied 
June  1.  1»21.) 

t.  HoneeteU  «b»|22— WHCa  right  to  hom*- 
etead  oeaees  on  m^alriiig  a  lew  oae,  aid  l»t- 
liaad'a  deed  sttepa  bin. 

A  hasband,  acting  in  good  faith,  may  eelact 
the  homestead  of  the  family,  and  when  he  has 
acquired  a  new  borne,  and  bis  wife  has  removed 
wltb  bim  to  the  newly  acquired  bomeatead,  a 
prior  deed  made  by  him  witbont  her  concur- 
rence to  tbe  former  homestead  becomes  aa  to 
the  basband  operative  as  an  eaioppti  against 
his  right  to  recover  the  property,  and  the  wife's 
right,  being  that  of  homestead  only,  ceases 
when  a  new  homestead  has  been  acqoired  and 
she  remorea  thereto. 

2.  Honeetud  4=s>l23-^ceeptaaee  of  aonsy 
held  ratlfloatioB  of  tranaaotion  barrlsB  aotlea 
for  nlsrepntentatloBs. 

Where  a  husband  and  wife  contracted  to  sell 
tiielr  homestead  and  the  wife  subseqnendy  re- 
fused to  ioin,  notwithstanding  that  with  the 
proceeds  of  the  8«le  they  had  acquired  a  new 
homestead,  and  had  removed  thereto,  tbeir  act 
In  accepting  the  purchase  money  for  tbe  land 
with  full  knowledge  of  tbe  material  facts  held 
a  ratification,  precluding  them  from  recovering 
for  false  representations  inducing  tbe  execu- 
tion of  tbe  earnest  money  receipt  by  the  wife. 

3.  CaioellatloR  of  Inetnimoats  ^37(4)— 
Pleading  readlneas  to  repay,  If  required,  b«ld 
not  a  teeder. 

In  a  suit  to  cancel  a  deed  on  the  ground  that 
it  was  procured  through  miarepreseDtations,  a 
statement  in  plaintiffs'  petition  that,  if  tbey 
were  required  to  pay  money  received  as  a  con- 
dition precedent  to  recovery  tbey  were  ready  to 
do  so,  held  not  a  tender. 

Appeal  from  District  Oonrt,  Chambers 
Comity;  D.  F.  Singleton,  Judge. 

Action  by  E.  H.  Fisher  and  wife  against 
the  Golf  Production  Company.  Judgment 
for  def^dant,  and  plaintiffs  appeal.  Af- 
firmed. 

E.  B.  Pickett,  Jr.,  and  a  H.  Cain,  both  of 
Liberty,  for  appellants. 

J,  Iilewellyn,  of  Liberty,  and  D.  Bdw. 
Qrwt,  of  Houston,  for  appellee. 

O'QTTINN,  J.  An»llant8,  B.  H.  Fisher  and 
Martha  Flsber,  bnsband  and  wife,  broogbt 
this  suit  acainad  appellee,  Onlf  Prodnctton 
Company,  to  set  aside  and  cancel  a  deed  of 
date  October  31«  1918,  to  a  tract  of  66.72 
acres  of  land,  on  the  grounds  of  fraud,  de- 
ception, and  mlsr^nresentation  In  the  pro- 
curement of  tbe  deed. 

The  record  does  not  disclose  when  this  suit 
was  filed,  but  on  Bfardi  Iff,  1^,  aiq)eUants 
filed  thdr  amended  original  petition  herein, 
alleging  fraud,  deception,  and  misnqttesenta- 


tion  in  tbe  procurement  of  said  deed,  and  Out 
same  was  made  to  and  <venitad  t^on  Mrs. 
Bfartba  Fisher,  to  the  effact  that  she,  bavfifg 
signed  tbe  earneat  mtmey  recdpt  for  tbe  950, 
was  bound  In  law  to  lAga  tbe  deed,  and  tbAt 
she  could  be  required  to  do  so,  and  that  she 
believed  and  relied,  upon  said  misrepresenta- 
tions BO  made  to  lier,  and  unwUlta^ty  signed 
said  deed,  and  further  alleging  fraud.  In  that 
tbe  deed  contained  a  recitation  that  it  con- 
veyed all  tbe  land  owned  by  aniellants  In 
Chambers  county,  and  further  that  the  stip- 
ulation In  the  asidgnmmts  of  Keeble  to  Mrs. 
Martha  Fisher  of  his  Interest  In  tbe  rc^alty 
in  tbe  oil  produced  on  said  land  recited  that 
it  was  not  to  become  operative  until  appd- 
lee  bad  received  tbe  sum  of  935,000  In  roy- 
alty out  of  and  from  oil  prodntied  by  said 
luid,  which  she  did  not  understand  was  to 
have  been  In  said  assignment 

Appellee  answered  by  general  and  special 
exertions,  general  denial,  and  specially  that, 
by  reason  of  the  uncertainty  In  tb»  descrip- 
tion and  lines  of  the  tract  of  land  conveyed, 
the  clause  In  said  deed  which  recited  all 
lands  owned  by  appellants  In  Chambers  coun- 
ty merely  Intended  to  include  the  one  tract 
bought,  and  no  more,  and  that  it  followed  the 
descriptive  clause  In  the  contract  of  sale 
givoi  In  the  earnest  moaey  recdpt,  and  that 
the  acknowledgmmt  of  Martha  Fisher  was 
regular  oo  Its  face^  and,  bellevbig  It  stated 
the  truth,  aHwUee  paid  ^qpellants  the  full 
consideration  called  for  In  said  deed,  wlQi- 
out  notice  or  knowledge  of  any  Tice  or  irregu- 
larity in  either  the  executloii  or  acknowledg- 
ment of  said  deed,  and  that  anielUuats,  with- 
out any  manner  of  iirotest  or  notice  to  ^ 
pellee,  accepted  and  ever  since  have  retained 
the  fail  sum  of  money  paid  by  appellee  as 
consideration  for  said  land,  and  had  pur- 
chased a  new  and  x>ennanent  home  thoe- 
wlth,  where  they  mxe  living  h»ig  be^re  and 
at  the  time  of  the  trial,  and  that  by  tbe  ac- 
ceptance and  retention  of  said  money  and  the 
purcbaae  and 'occupation  of  said  new  home 
appellante  had  fully  ratlfled  said,  deed  and  iti 
acknowledgment,  and  were  estp^ed  to  re- 
scind said  deed  or  to  sue  tor  said  land.  At 
tbe  ooncludon  of  tbe  evidence,  tbe  eoor^  on 
motlrai  of  appellee,  Inatmcted  the  Jury  to  re- 
turn a  Terdlct  in  its  favor,  which  was  done, 
and  judgment  tliereon  entered  for  appellee, 
from  wbicb  appellants  have  appealed. 

Appellants  present  five  asslgnmoits  of  er- 
ror, all  leveled  at  the  action  of  the  court  In 
Instructing  a  verdict  fOr  appellee,  contending 
tbe  same  was  error,  and  espedally  1^  reasca 
that  tbe  evidence  raised  and  supported  0) 
a  questitm  of  fact  as  to  wheAer  tin.  MarOia 
Fisher's  execution  of  the  deed  conveying  her 
homestead  to  aKKlIee  was  induced  by  fraud 
and  misrepresentation;  and  C!)  also  as  to 
whether  certain  cmditlims  regarding  the 
^/iss  royalty  assigned  to  Mrs.  Fisher  wera 
secretly  and  fraudulently  Inserted  in  said  as- 
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slgDiBenL  Afl  we  tIbw  the  record  and  con- 
stme  the  law,  tbere  Is  but  tme  qnestkm  neces- 
mrj  to  be  dlscossed,  and  tbat  la  Ute  efEect  of 
aiv^aiif  a  haTlng  acgoired  and  removed  to 
anotber  home,  after  deeding  the  land  in  coa- 
trorersy  to  appellee. 

The  undisputed  evidence  abowa  that  the 
land  In  question  was  the  separate  property 
ftf  appelant  Bi.  H.  Fisher,  husband  of  4>pel- 
laat  Blra.  ICarOia  Fisher;  that  same  waa  the 
hwneatead  of  appellants  on  October  26, 
and  bad  been  tor  many  years;  that  in  Au- 
gnat,  101S,  a  well  which  was  beli^  drilled 
near  their  aald  homestead  by  Walter  Eeeble 
and  others  acting  with  him  was  brought  In, 
produdug  a  considerable  quantity  of  oil,  and 
has  since  continued  to  produce  oil  in  paying 
qoantltiea;  that  m  October  26,  IdlS,  appel- 
lants executed  and  delivered  to  said  Walter - 
Keeble  an  earnest  money  receipt  for  950,  In 
which  they  contracted  to  sell  and  to  otmrey 
to  aald  Walter  Keeble  the  land  tn  qneetlon 
tor  931,80(^  the  said  sale  and  cooveyance  to 
be  conduded  within  16  days  fnxn  the  date  of 
aald  receipt,  the  said  receipt  redUng  that 
aald  land  was  all  the  land  appellants  owned 
in  Cihanibers  county;  that  tbe  aald  land  waa 
at  the  time  under  lease  to  tbe  United  Petro- 
leom  Oonqiany,  wblch  said  lease  provided  for 
tlie  payment  ot  a  one«igbth  royalty  to  the 
ownws  of  the  land ;  that  Ke^le  and  those 
with  whom  he  waa  associated  had  agreed 
with  appellee  to  convey  the  land  to  appdiee, 
or  to  bave  same  conv^ed  to  It,  subject  to  the 
lease  contract  with  the  United  Petroleum 
Company,  for  f35,000,  retaining  a  Vsa  roy- 
alty; tbat  on  October  31, 1918,  in  pursuance 
at  aald  contract  with  Keeble,  appellaate  ex- 
ecuted and  deilTered  to  appellee,  who  was 
taking  the  same  from  Keeble,  a  general  war> 
ran^  deed  in  usual  feim,  with  j(Ant  and 
privy  adEnowledgmenta,  to  ttie  land  In  ques- 
tion, tcr  the  said  c<Hisiderati<m  of  931,860 
cash,  whlcb  was  paid  to  appellants  by  appellee 
by  draft  on  tiie  South  Texas  Commercial  Na- 
tional Bank  of  Houston,  Tex.,  which  said 
draft  waa  acceiited  by  appellanta,  duly  In- 
dorsed by  both,  and  cashed  the  next  day; 
that  ahortly  thereafter  ai^wllant  B.  H.  FUh- 
er  purchased  some  700  acres  of  land  In  Har- 
rla  county,  Tex.,  paying  for  same  out  of  the 
m<mey  received  ftom  appellee  for  the  land 
in  question,  and  with  hts  wife,  Martha  Fish- 
er, removed  to  sidd  land  In  Harris  county, 
and  have  ^ce  that  time  occairied  same  as 
their  home;  that,  at  the  time  said  deed  to  ap- 
pellee was  exetated,  appellant  Ifrs.  Martha 
Fisher  stated  tbat  ahe  did  not  want  to  sign 
said  deed,  that  she  had  tmcked  out  and  was 
not  going  to  sign  same,  and  that  they  (she 
and  her  husband)  were  not  getting  mough 
for  aald  land;  tbal|  after  considerable  dls- 
cosslon,  she  contmdlng  tbat  ahe  waa  not  go- 
ing to  algn  the  deed,  and  Keeble  and  othem 
urging  tb&t,  havIiME  signed  the  earnrat  money 
rec^pt,  she  was  In  law  bound  to  algn  waiH 


deed,  ahe  finally  signed  same,  but  teatlfled  oa 
tbe  trial  Uiat  she  did  not  wlUlngly  do  so,  and 
that  Ae  did  not  state  to  tbe  oOcer  taking  her 
acknowledgment  that  she  did  not  wish  to  re- 
tract It;  tbat  at  the  time  appellants  executed 
the  said  deed  Keeble  aaslgned  his  Interest  in 
the  Vii  royalty  agreed  to  be  paid  to  him  and 
Ills  assodatea  to  Mrs.  Martha  Fisher  aa  an 
Inducement  for  her  to  lApx  said  deed,  the 
same  amounting  to  Vt»t  royalty  Interest  In 
the  oil  produced  from  said  land,  to  become 
(^mative  when  appellee  bad  rec^ved  the 
sum  at  936,000  as  a  ro^ty  from  said  land. 

The  ^iat  ot  appellants'  propositions  under 
their  aaaignmenta  ot  error  Is  that  a  deed  to 
the  bomeatead,  wtiicb  baa  been  procured  by 
fraud  and  deception  of  the  grantee  practiced 
upon  the  grantors,  and  particularly  upon  the 
wife,  la  not  a  valid  convc^anc^  the  rule,  both 
ot  law  and  in  equity,  beliv  that  fraud  ren- 
ders all  ccmtracts  void  ab  initio,  and  tbe  rule 
of  law  also  b«Uig  that  tbe  delivery  of  a  deed 
which  la  not  voluntary,  but  la  brongid  about 
by  mlarepresentatioos  of  fraudulent  dec^ 
tlon,  does  not  pass  title,  and  especUlly  as- 
serting that  the  deed  wbldi  Mrs.  Fisher 
made  to  her  homestead  was  void  aa  to  her 
rights,  if  same  was  procured  by  firaud  ot 
the  grantee,  or  if  her  acknowledgment  was 
not  taken  aa  required  by  statute,  and  appr- 
ise (grantee)  had  notice  of  su<A  failure  to 
comply  with  the  statute  in  the  taking  of  her 
acknowledgment,  and)  further  that,  If  said 
deed  was  procured  by  fraud,  an  estoppel 
could  not  be  invoked  against  Mrs.  Fisher. 

To  this  contrition  appellee  replies  that  a 
deed  to  the  himiestead,  signed  by  the  hus- 
band, even  though  not  eigned  by  the  wife,  be- 
comes <^>eratlve  after  tbe  property  is  aban- 
doned as  a  homestead,  and  the  property  could 
not  be  recovered  by  the  husband  because  he 
is  estopped  the  deed,  and  could  not  be  re- 
covered by  tbe  wife  because  her  homestead 
rights  ceased  when  her  husband  acquired, 
and  she  removed  with  him  to,  another  home- 
stead, and  that,  as  the  land  tn  question  was 
the  separate  pn^rty  of  appellant  E.  H. 
Fisher,  and  he  having  legally  bound  himself 
to  convey  same  to  Keeble  or  his  heirs  or  as- 
signs by  the  contract  evidenced  by  the  earn- 
est money  receipt,  and  as  he  had  procured  a 
new  home,  and  with  his  wife  was  living  there- 
on, that  said  contract  to  convey  waa  enforce^ 
able  at  the  time  of  the  fllhig  ot  this  suit,  and 
the  trial  of  same,  had  It  not  already  been 
consummated,  for  the  reason  that  the  land 
involved  was  no  longer  the  homestead  of  ap- 
pellants. 

There  la  no  evidmce  to  show,  nor  do  ap- 
pellants contend,  that  any  fraud  was  perpe- 
trated or  attraupted  as  to  appellant  E.  H. 
Fisher,  either  in  the  making  of  the  contract 
to  aell  or  in  tbe  executlm  ot  the  deed.  Mo 
fraud  ia  charged  as  to  the  execution  by  Mrs. 
Fisher  of  the  contract  of  sale,  but  said 
charges  of  fraud  are  confined  entirely  to  the 
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procurement  of  ber  signature  to  and  acknowl- 
edgment of  the  deed  In  aneatton.  No  fraud 
Is  charged  as  to  the  conduct  of  B.  H.  Fisher 
toward  hts  wife,  Martha  Flsbw,  redatlve  to 
the  execution  of  either  the  cmtract  to  sell 
or  Oxe  deed  In  qneetlon.  Theie  is  no  intima- 
tion, either  In  the  pleadings  or  the  proof  that 
he  In  any  manner  attempted  any  firand  upon 
ber  rights;  bnt,  to  the  contrary,  the  record 
shows  he  acted  perfectly  open,  frank,  and 
htmorable  with  his  wife  throngbont 

[1]  We  believe  that  the  contention  ot  ap> 
pellant  la  w«ll  taken.  It  Is  the  weU-aettled 
law  of  thta  state  that  the  bortund,  acting  in 
good  fiilth,  may  select  the  homestead  of  the 
family,  and  that  when  he  has  acquired  a 
new  home,  and  his  wlfa  baa  remored  with 
him  to  the  newly  acqnlred  bcmesteed,  a  prior 
deed  made  by  hUn  without  her  ocmcnrrenc^  to 
the  former  homestead,  becomes  opwatlve  as 
to  the  hnsband  as  an  estoppd  against  bis 
right  to  recover  the  property,  and  tito  wife's 
right,  being  ttiat  of  homestead  only,  ceases 
when  a  new  homestead  baa  been  acquired 
and  she  ranores  thereto.  Harler  t.  Handy, 
88  Tex.  421,  81  8.  W.  6S6;  Slavln  t.  Wheeler, 
61  Tpx.  654;  Parker  Scbrbnsher,  1T2  S.  W. 
ITS;  Won  t.  HlUa,  41  tex,  810;  Hhdgtns  t. 
Thompson,  iai  S.  W.  S86;  Smith  t.  Uzzell, 
S6  Tex.  816;  Wynne  t.  Hudam,  66  Tex.  9, 17 
S.  W.  HO;  Bandleman  t.  Carglla,  168  8.  W. 
852. 

[I,  S]  Again,  appellants  having  accepted 
the  purchase  money  for  the  land  (their  home- 
stead) with  full  knowledge  of  all  the  material 
facts  concerning  thd  execution  of  the  con- 
tract ct  sale  (eameet  money  receipt)  and  the 
final  deed  of  conveyance,  and  having  retained 
same  and  purchased  a  new  home  therewith,  to 
which  they  have  removed  and  on  which  they 
have  since  lived,  and  having  never  at  any 
time  made  any  actnal  tender  of  said  money 
back  to  appellee,  or  to  any  one  (the  state- 
ment In  their  petition  that,  should  the  court 
hold  that  they  were  required  to  repay  said 
money  as  a  condition  precedent  to  recovering 
the  land,  then  they  are  ready  to  do  so.  Is  not 
even  an  offer  to  do  equity  or  refund  the  mon- 
ey, but  only  a  statement  by  way  of  pleading, 
and  Is  D0tat«ider),  Is  In- our  opinion  a  ratifi- 
cation of  Bald  sale  and  deed,  and  precludes 
appellants  from  recovering  herein.  As  apro- 
pos to  this  case,  we  quote  Judge  Reese  In 
Burke-Mobray  v.  Ellis,  44  Tex.  Civ.  App.  24, 
97  S.  W.  322,  a  case  In  some  features  very 
similar  to  the  Instant  case.    Ue  says: 

'The  andiaputed  erldence  sliowa  that  appel- 
lant accepted  the  purctiasa  price  of  the  land 
from  Roberta  with  full  knowledge  of  all  the 
material  facta  concerning  the  sale,  protesting 
oniy  tfaat  she  had  rather  Roberts  had  not  sold 
the  land.  It  ia  true  that  appellant  testified  that 
she  took  the  money  with  the  sole  intention  of 
paying  it  back  to  Ellis  it  he  would  take  it,  and 
that  she  at  once  put  It  in  the  bank;  bnt  she 
kspt  it,  snd  never  at  any  time  made  any  actual 
tssuler  of  U  to  Ellla,  It  rsmahied  ta  Iwr  pos- 


session snd  subject  at  aD  toss  to  whatever  dls- 
position  she  chose  to  make  of  it,  from  the 
time  it  was  paid  to  her  Id  the  early  part  of  May, 

1901,  until  paid  into  the  reglitry  of  the  court 
on  April  27,  190S.  She  gave  do  notice  to  Ellis 
of  her  Intention  for  nearly  a  month  after  receir- 
ing  the  money.  The  mere  offer  to  do  equity 
by  the  payment  of  money  to  Ellis  as  contained 
in  her  petition  was  not,  in  the  drcomstances, 
soflkient  If  the  bare  acceptance  of  the  money 
from  Roberts  did  not  eonstitate  sack  a  rati- 
fication of  the  delivery  of  the  deed  as  to  bind 
appeilsnt,  her  eubsequent  conduct  with  regard 
to  It  would  do  so.  If  it  be  true,  as  testified  by 
her,  that  she  accepted  the  money  for  the  aoie 
purpose  of  repaying  it  to  Ellia,  it  was  incum- 
bent upon  her  at  once  to  disavow  the  sale  to 
Eliis',  and  tender  back  the  money,  and  to  foUow 
up  such  tender  by  depositing  the  money  In  the 
registry  of  the  court,  wben  the  suit  waa  filed. 
She  waa  seeking  afflrmative  relief  of  a  court 
of  equity  in  the  eaneeUattoa  of  the  deed,  and 
it  was  incumbent  upon  her  promptly  to  tender 
the  money  to  EUis,  and  upon  his  refaaal  to 
take  it  to  place  it  beyond  ber  own  control,  and 
subject  to  the  control  of  the  court,  for  EUis, 
upon  a  determination  of  the  auit  In  her  frnvor. 
Weaver  v.  Nugent,  72  Texas,  277,  10  S.  W. 
458,  13  Am.  St  Rep.  792;  Werner  v.  Tuch 
(N.  T.)  27  N.  B.  845,  24  Am.  St  Rep.  448. 
As  it  Is,  appellant,  knowing  that  the  valne  of 
her  land  was  wildly  floctnating  m  account  of 
the  exdtemeot  from  the  prospect  of  obtainlac 
oU  at  Sour  Lake,  kept  herself  in  a  i>osition, 
at  all  times,  from  tho  receipt  of  the  money 
until  the  actual  payment  Into  the  registry  of 
the  court  four  years  afterwards,  either  to  press 
her  suit  for  the  land,  or  abandon  it  and  keep 
the  money.  If,  by  any  chance,  the  land  had  so 
depreciated  In  value  during  these  four  years  as 
that  it  would  have  made  it  to  her  advantage  to 
keep  the  money,  which  might  have  happened, 
appellant  could  have  abandoned  ber  suit  Mud 
ktpt  the  money,  and  appellees  could  not  bavQ 
helped  themselves.  She  kept  herself  in  a 
position  to  take  advantage  either  of  a  fall  In 
the  value  of  the  land  by  keeping  the  money  and 
abandoning  her  claim  to  the  land,  or  a  rise  in 
such  value  by  prosecuting  her  claim.  This 
was  entirely  Inconsistent  with  what  was  re- 
quired of  her  to  entitle  her  to  rtiief  from  a 
coart  of  equity  1^  a  capceBatfon  of  the  deed 
and  a  recovery  of  the  Isad.  Under  the  midis^ 
puted  evidence  upon  this  point,  amtellants  ware 
not  entitled  to  recover,  and  the  court  did  not 
err  In  so  instructing  the  jury." 

Usually,  abandonment  and  estoppel  are 
questioos  of  fact  for  the  Jury  to  find,  and  the 
court  is  not  authorised  to  take  same  from  the 
jury  and  Instruct  a  verdict;  but,  as  in  this 
case,  when  the  acquisition  of  the  new  home  is 
not  disputed,  but  admitted,  and  where  the 
fact  of  retention  of  the  purchase  money  and 
acquisltl<m  of  a  new  home  therewith  la  not 
questioned,  but  Is  also  admitted,  then  the 
facts  are  found,  and  the  court  Is  authorised 
to  apply  the  law  to  the  facta  and  direct  the 
verdict. 

Tills  case  does  not  come  within  the  rule 
where  the  husband  has  acted  in  &and  of  tbo 
rights  of  the  wife  with  r^rd  to  tba  sals  of 
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the  bomestead,  nw  Qiat  otiier  rnle  where 
mortgages  or  other  Hens  have  been  attempted 
to  be  giTen  mi  the  property  while  same  la  a& 
tually  the  homestead. 

Fluding  no  reversible  «rror  In  the  retrnd, 
the  Judgment  Is  affirmed. 


DALLAS  COUNTY  v.  BARR  (No.  1793.) 

(Court  of  Civil  Appeali  of  Texas.  Amarillo. 
April  27,  1921.    Rehearing  Denied 
June  1,  1921.) 

1.  Eminent  domain  ^280~Right  of  abnttlnp 
ownar  to  damaoes  from  elevating  highway 
not  affected  by  prior  deed  from  Ma  flraotor 

for  highway. 
Right  of  the  grantee  of  land  as  abutting 
en  a  highway  to  damages  thereto  from  the  ele- 
vating of  the  roadway  la  not  affected  by  the 
fact  that  prior  to  hts  deed  the  land  for  the  high- 
way had  been  conveyed  in  fee  for  highway  poi^ 
poses  by  the  same  grantor. 

2.  Emlaeat  domain  «=»IOI (1)  —  Damages  to 
abutting  property  from  elevating  highway  re- 
coverable. 

Under  the  Constitntion  as  amended  in  1876 
(Const,  art.  1,  S  17)  to  provide  that  a  person's 
pro[>er^  shall  not  be  taken  or  "damaged"  for 
pablic  aae  without  ade<iuate  eompensatioa,  on- 
less  by  his  consent,  damages  to  the  land  abut- 
ting on  a  highway  from  Ovation  of  the  road- 
war  by  a  vii^net  and  a^roadi  thereto  ate  xe- 
eoverable. 

3.  Enlaent  damala  «s»285— Conty  llaUe  for 
damage  from  Its  slevating  hlfhw^. 

A  coonty  Is  liable  for  the  damage  to  prop- 
erty abutting  on  a  highway  from  its  elevation 
of  the  roadwv. 

4.  Emlneat  domain  «=s>l4l(3)  —  Measare  of 
dumages  difference  In  value  before  and  after 
lijBry. 

The  meaauTe  of  damages  to  abutting  prop- 
erty by  the  elevation  of  a  highway  la  the  differ- 
ence ID  the  value  of  the  land  before  and  after 
the  change. 

i.  Enlaent  domain  «=>300— Finding  of  damages 
held  sapported  by  evidence. 

Evidence  consieting  of  varying  opinions  as 
to  value  of  land  before  and  after  elevation  of 
bifchway  h«M  to  support  the  jury'a  finding  as  to 
atnouat  of  damages  therefrom  to  abutting  prop- 
erty. 

ft.  Emlneat  domain  «b»I48— latareet  frem  In- 
Jsiy  allowahia  aa  part  of  damages. 
Interest  from  time  of  injury  to  abntting 
property  from  elevation  of  highway  ia  allowable 
u  part  of  the  damages,  though  at  time  of  ae- 
tioQ  they  are  nnliQuidated. 

Appeal  from  District  Court.  Dallaa  County; 
B.  B.  Uuae»  Judg& 


Actl<m  by  J.  H.  Barr  against  Dallaa  Gonn- 
ty.  Judgment  for  plalntlfr,  and  defendant 

aiq:>eals.  Afflrmed. 

Muse  &  Muse,  of  Dallas,  for  appellant. 

Thompson,  Knight,  Baiter  &  Harris,  Allen 
Charlton,  and  Qeorge  Wright,  all  of  i>alla8| 
for  appellee, 

HUW,  0.  J.  The  appellee.  Barr,  eoed 
Dallas  county  and  others  for  damages.  ^The 
other  defendants  were  dismissed  and  the 
cause  proceeded  to  ]ndgm«it  agalnat  Dallas 
county.  Tba  damages  all^^  were  to  abu^ 
ting  property  to  a  roadway  by  erecting  a 
viaduct  ther^  and  cwistructlng  an  approach 
to  a  brtdga  across  Trlnl^  river.  It  was  al- 
leged that  the  structure  erected  In  the  public 
road  extended  acroas  tlie  entire  front  of  aiH 
pellee's  pn^wrty,  261-V&  feet,  and  that  Its 
elevation  ranged  from  12  feet  at  the  west 
comer  to  an  elevation  of  18  feet  at  the  east 
comer,  above  appellee's  property.  The  stmc- 
tore  blocked  and  covered  the  entire  roadway 
and  prevented  traffic  In  front  of  appellee's 
property.  That  the  stractnre  was  composed 
of  concrete,  steel,  and  dirt,  and  impairs.  In- 
jures, and  destroys  the  easement  of  ingress 
and  egress,  light,  view,  and  air,  belongUig 
to  said  pr^ierty,  by  reason  of  It  abutting  oo 
the  said  road  and  reason  of  It  having 
enjoyed  the  same  for  over  SO  yean.  That 
toe  constmctlon  of  the  vladhct  damaged  ap- 
pellee's property  In  the  sum  of  $20,000,  and 
that  the  stmctare  was  erected  for  puUle 
purposes  without  consideration  and  without 
his  consent.  Tho  appellant  answered  that 
as  a  county  It  was  not  liable  for  such  dam- 
ages ;  that  It  was  the  owner  of  a  UlO-foot 
road-way  sMp  of  land,  and  that  appellee  and 
Itself  each  deralgned  title  from  a  commnt 
source,  Mrs.  Sazah'H.  Oodcrell;  that  in  1872 
she  conveyed  by  a  duly  recorded  deed  the 
100-foot  strip  of  land  to  a  tidl  bridge  onn- 
pany,  for  the  purposes  redted  In  the  deed  tor 
cottstmcting  a  toll  bridge  over  the  Trinity 
river,  and  therefrom  a  causeway,  raiaed  raad 
or  pike  on  said  100-foot  strip  of  land,  for 
puUic  travd  across  tbe  bottom  lands ;  that 
the  cowtty  had  acquired  the  title  to  said 
bridge  and  strip  ct  land  from  said  company 
and  for  more  than  SO  years  had  beea  in  pos- 
session tberec^  with  an  elevated  road  there- 
on, and  making  valuable  Improvements  vcpon. 
said  road;  that  the  aiwellee,  with  actual 
and  omstractlve  notice  of  the  foregoing,  ac- 
quired his  land  in  1801 ;  that  be  holds  nndw 
a  Junior  title  in  point  of  tjme  of  conveyance 
and  recordation  and  tl»t  his  said  land  waa 
burdened  with  the  servitude  imposed  by  the 
senior  conveyance  and  the  user  aforesaid  of 
the  puUlc  highway.  The  facts  Justify  the 
conclu8i<m  that  tbe  title  \p  the  lOO-foot  strip 
of  land  upon  which  the  road  or  causeway 
was  erected  is  In  Dallas  countr  and  baa 
been  used  aa  a  highway  for  80  years  or  more 
and  before  the  appellee  purchased  bis  block 
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of  land.  Mrs.  GodErell  execnted  her  deed 
to  the  toll  company,  upon  the  condition  that 
It  would  locate  and  build  a  bridge  across  the 
river  and  a  causeway  over  the  strip  of  land 
which  was  completed  in  1S72,  and  after  the 
bridge  was  completed  the  100-foot  strip  was 
usod  by  the  public  as  a  highway.  After 
Dallas  comity  took  over  the  bridge  In  18S2, 
and  the  highway  known  as  the  Dallas  and 
m.  Worth  Pike,  it  has  worked  the  road  or 
pike  and  improved  it  for  public  use  as  a 
highway.  The  tract  of  land  ownei)  by  ap- 
pellee is  out  of  a  block  of  land  designated  in 
a  plat  made  and  entered  in  a  judgment  in 
a  partition  suit  betweeii  the  heirs  and  Mrs. 
Cockrell,  which  is  designated  on  the  map  as 
block  4.  Tbis  plat  and  the  field  notes  of 
his  deed  shows  that  the  land  of  appellee  omy 
goes  to  the  north  line  of  the  100-foot  strip 
upon  which  the  roadway  was  established. 
That  is,  the  evidence  shows  that  appellee  did 
not  own'  the  fee  to  any  part  of  the  100-foot 
strip,  but  that  the  same  was  owned  by  the 
county,  but  controlled  by  it  for  road  purposes- 
Xhe  facts  establish  that  if  the  title  was  not 
in  the  county  to  the  fee.  It  had  an  easement 
by  prescription  for  the  highway  for  the  use 
and  benefit  of  the  public,  and  that  appellee's 
land  abutted  thereon,  and  that  be  acquired 
bis  right  to  hia  land  and  went  into  possession 
long  after  the  county's  rights  attached  and 
bought  tils  land  with  knowledge  of  the  high- 
way and  with  reference  thereto.  His  tract 
of  land  is  about  three  acres,  and  he  had  filled 
It  up  so  as  to  make  it  3  or  4  feet  higher  than 
the  roadway  on  the  highway  some  time  in 
1908.  Hia  work  in  fllUng  had  been  gradual, 
but  he  had  raised  the  grade  of  his  lot  some- 
thing over  14  feet,  and  he  had  access  to  his 
land  and  egress  from  it  to  the  highway  and 
Ingress  and  egress  to  and  from  the  highway 
to  his  land;  that  be  bad  two  or  three  places 
where  a  passageway  or  roadways  were  pre- 
pared to  enter  his  land  from  the  roadway. 
The  highway  owned  and  worked  by  the  coun- 
ty Is  a  continuation  of  ConHmerce  street  in  the 
city  of  Dallas,  on  the  east  side  of  the  river. 
This  highway  crossed  the  bridge  and  connect- 
ed with  Oommerce  street  On  the  east  side 
of  the  river  there  were  a  number  of  rail- 
road tracks  over  which  trains  were  being 
operated.  The  bridge  was  old  and  considered 
unsafe  and  Inadequate  for  the  growing  traffic. 
It  would  seem  the  city,  county,  and  tbe  ter- 
minal road  companies  made  some '  arrauge- 
ment  to  put  in  a,  new  bridge  high  enough 
to  be  above  high  water  and  of  suificlent 
height  to  place  a  viaduct  over  the  river  and 
railroads.  The  work  was  completed  some 
time  in  1916,  and  on  tbe  west  side  of  the 
river  and  In  front  of  Barr's  land  the  county 
elevated  the  road  ^nd  erected  an  approach 
and  a  viaduct  therein  the  entire  length  of 
appellee's  property,  the  viaduct  being  226 
feet  in  front,  so  that  lb  rendered  his  land 
inaccessible  from  that  part  on  which  the 
Ttadnct  Is  placed  and  the  remainder  of  his 


front,  135  feet,  the  roadway  was  raised 
about  4  or  5  feet  on  an  average  above  ap- 
pellee's land.  The  viaduct  is  something  near 
19  feet  above  the  land  at  tbe  east  corner 
thereof;  that  is,  including  the  railing  on 
the  concrete  structure  of  226  feet,  and  an 
average  height  of  12^  feet,  above  his  land, 
aud  an  average  of  4  or  S  feet  on  the  135  feet 
raised  by  dirt,  in  making  the  approach  to 
the  viaduct  and  bridge.  Tbe  land  is  wholly 
inaccessible  from  the  viaduct  It  is  admitted 
that  the  work  was  done  by  the  county  and 
others,  without  the  consent  of  appellee,  and 
without  compensation  unless  his  deed  from 
Mrs.  Cockrell  to  him  amounted  to  such  con- 
sent That  he  has  not  been  paid  for  any 
damages,  and  that  he  made  his  claim  for 
damages  to  the  county  In  proper  form,  which 
was  refused.  Tbe  case  was  submitted  to  a 
jury  on  two  Issues:  Tbe  value  of  the  land 
before  the  erection  of  the  viaduct  and  its 
value  after  such  erection.  The  jury  found 
its  value  before  was  $10,000,  and  after  the 
erection  $2,000,  and  the  judgment  was  rrader- 
ed  for  the  difference,  $8,000,  against  appel- 
lant county,  from  which  this  appeal  Ib  luose- 
cuted. 

[1,2]  Appellant,  by  assignments,  asserts 
the  judgment  is  erroneous  because  Uiere  is 
no  cause  of  action  against  the  county  shown, 
setting  out -various  grounds  in  which  It  la 
asserted  the  facts  fail  to  show  a  cause  of 
action.  We  will  endeavor  to  consider  tbe 
grounds  relied  upon  fOr  reversal  without 
specifically  setting  out  tbe  assignments  them- 
selves or  discussing  them  as  made  by  the 
brief.  The  defense  of  appellant  and  all  bis 
propositions  are  bottomed  upon  the  assump- 
tion tliat  the  appellee's  cause  of  actioa  Is 
for  taking  bis  land  without  Ills  consent  and 
without  compensatliMi.  In  this  tbe  appellant 
places  its  defense  upon  a  false  premise.  This 
suit  Is  for  damages  to  abutting  property. 
The  mere  fact  that  the  title  to  tbe  lOO-foot 
strip  of  land  was  In  the  county  for  highway 
purposes  does  not  Justify  the  county  so  to  use 
this  strip  for  public  use  as  to  damage  abut- 
ting property  within  tlie  meaning  of  tbe  Con- 
stitution. The  title  to  the  fee  In  the  lOO  fe^ 
is  not  a  material  fact  In  this  case,  as  we  con- 
ceive tbe  Issues.  Under  the  old  Constitution, 
prior  to  tbe  amendment  in  1876  (article  1,  | 
17),  as  we  understand  the  authorities,  an 
actual  invasion  of  another's  land  and  the 
taking  thereof  was  required  to  authorize  a 
recovery;  but  such  is  not  now  tbe  only 
ground  of  recovery.  Conceding  that  the  deed 
by  Mrs.  Cockrell  to  tbe  toll  company,  and  by 
that  company  to  the  county,  conveyed  the  100- 
foot  strip  for  highway  purposes,  and  that 
such  servitude  was  impressed  upon  this  strip 
of  land  when  appellee  bou^t  from  the  party 
to  whom  the  land  was  set  over  In  the  Judg- 
ment referred  to  in  tbe  statemoit  of  facts, 
the  plat  in  the  judgment  shows  appellee's 
property  was  abutting  uoaa.  the  highway. 
These  facts  at  least  tend  to  show  that  ap- 
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pcUee  and  his  vendors  bought  and  sold  tbla 
laud  witb  reference  to  this  plat  In  snch 
case,  the  appellee  acquired  as  appurtenant 
to  his  land  all  such  rights,  prlTlleges,  ease- 
ments, and  servitude  as  were  represented 
by  the  map  to  belong  to  the  land  or  to  be  In 
the  owners  thereof,  and  the  sale  and  con- 
veyance of  the  land,  in  accordance  with  the 
map,  implies  a  grant  or  covenant  for  the 
owner  of  the  land  that  the  road  shall  never 
be  appropriated  by  the  owner  of  the  road, 
inconsistent  with  that  represented  by  the 
deeds  to  appellee,  or  the  map,  especially  so 
where  the  t^ange  would  tend  to  lessen  the 
value  of  the  land  sold.  Lamar  County  t. 
Clemraits,  49  Tex.  347 ;  Oswald  t.  Ormet,  22 
Tex.  94.  We  do  not  think  the  effect  of  Mrs. 
Cockrell's  deed  placing  the  title  of  the  strip 
of  land  In  the  county  for  highway  purposes 
estops  appellee  from  asserting  damages  from 
the  use  of  that  land  so  as  to  Injure  the  ap- 
pellee's abutting  property.  The  deed  con- 
cluded any  recovery  for  any  damages  to  the 
land  sustained  by  reason  of  the  location  of 
tbe  highway  which  had  occurred  prior  to 
the  time  appellee  purchased  It.  Tbe  4]ues< 
tlon  really  presented,  as  we  understand  the 
question,  Is  whether  in  changing  the  grade 
or  elevating  the  roadway  above  the  appellee's 
land,  or  In  erecting  a  viaduct  In  front  of  the 
land,  he  can  recover  damage  Under  our 
Constitution  no  person's  property  can  be 
damaged  for  public  use  without  his  consent 
and  without  adequate  comfpensatlon.  liliere 
was  no  compensation  paid  In  this  case,  and 
the  consent  of  appellee  was  not  secured  to 
effect  the  diange.  Whatever  may  have  been 
tbe  rule  under  the  former  Constitutions  of 
this  state,  allowing  compensation  for  the  tak- 
ing of  land  and  in  changing  the  grade 
of  roads  or  streets,  we  believe  the  rule  now 
to  be,  under  onr  present  Constitution,  that — 

"An  damages  resulting  to  abutting  property 
by  reason  of  lowering  or  raising  the  street  in 
front  of  it  is  within  the  constitutio&al  provi- 
sions in  question  and  compensatioa  must  be 
made  therefor.  It  is  immaterial  whether  tbe 
whole  surface  of  the  street  in  front  of  it  is 
raised  or  lowered,  or  only  a  part  of  it,  as  where 
a  causeway  is  built  In  tbe  middle  or  an  em- 
bankment on  one  side  or  a  sldrwslk  fs  only 
raised  or  lowered.**  1  Lewis,  Eminent  Domain, 
I  348,  and  chapter  "2,  In  Constitntion." 

In  this  case  the  testimony  shows  a  via- 
duct was  erected  In  tbe  road,  constructed  of 
concrete  and  steel  for  226  feet,  and  as  part 
of  tbe  approach  to  the  bridge  185  addluonal 
frontage  was  raised.  Tbe  viaduct  was  18 
feet  above  at  one  point  and  more  than  12  at 
another.  This  would  come,  It  seems  to  us, 
under  the  general  recognised  il^t  of  reoor- 
ery  for  damages. 

"The  construction  of  viaducts,  bridges,  and 
tunnels  and  approaches  thereto,  for  the  pur- 
pose of  carrying  streets  over  or  under  railroad 
tra4^  streams  or  other  obstructions,  though 
often  a  great  public  ntiUty.  is  frequently  at- 


tended with  great  damage  to  property  abutting 
on  such  improvements.  AU  such  damages  are 
vrithin  tbe  Constitution  and  may  be  recovered." 
Id..  I  840. 

The  appellant  cites  the  cases  of  Northern 
Transp.  Co.  v,  Chicago,  99  U.  S.  635,  25  L. 
Ed.  336,  and  Smith  v.  Corporation  of  Wash- 
ington, 20  How.  135,  IB  L.  Ed.  858,  and  many 
other  decisions  as  averting  the  proposition: 

'TTbat  persons  appointed  or  authorized  by  law 
to  make  or  improve  a  highway  are  not  answera- 
ble for  conaequentiol  damagea,  if  they  act  with- 
in their  jurisdiction  and  with  care  and  skill, 
is  a  doctrine  almost  universally  accepted  alike 
in  England  and  In  this  counbr." 

Tbe  same  high  tribunal,  rendering  the  opin- 
ion in  the  two  cases  above,  later  held  that  the 
amendment  of  the  Constitution  of  Illinois, 
authorising  a  recovery  for  damages  sustained 
for  public  use,  modlBed  the  former  rule.  Tbe 
latter  case  arose  over  the  construction  of  a 
viaduct  near  the  complainant's  property,  for 
which  damages  were  claimed.  Tbe  Supreme 
Court  distinguished  the  case  then  in  hand 
from  tbose  above  dted  and  approved  the 
rule  announced  by  the  Supreme  Court  of 
IlU^oia,  and  quoted  from  the  case  of  Ball- 
way  Company  r.  Ayres,  106  111.  CIS: 

"Under  this  constitutional  provision  a  re- 
covery may  be  had  Id  all  cases  where  private 
property  has  sustained  a  snbstaQtial  damag<r 
by  the  making  and  using  an  improvement  that 
is  public  in  its  character— that  It  does  not  re- 
quire that  the  damage  shall  be  caused  by  a 
trespass  or  an  actual  physical  invasion  of  the 
owner's  real  estate,  but  if  the  construction  and 
the  operation  of  the  railroad  or  other  Improve- 
ments Is  the  cause  of  the  damage,  though  con- 
sequential, tbe  party  damaged  may  recover." 

The  Supreme  Court  of  the  United '  States 
said.  In  the  Interpretation  of  the  later  Con- 
stitution of  Illinois,  that  they  concurred  in 
the  opinion  expressed  by  the  Supreme  Court 
of  .that  state,  and  that  the  use  of  tbe  word 
"damaged"  was  not  meaningless  and  could 
have  been  used  with  no  other  Intention  than 
that  given  by  the  state  court  Chicago  t, 
Taylor,  126  U.  S.  161,  8  Sup.  Ct  820,  31  L.  Ed. 
638.  Our  own  state  Supreme  Court  has  fol- 
lowed the  Illinois  rule  in  the  interpretation 
of  OUT  Constitution,  in  a  salt  for  damages  to 
private  property  occasioned  by  grading  and 
imvlng  and  Preston  streets  in  the  <At7 
of  Dallas,  and  in  the  exercise  of  lawful  au- 
thority conferred  upon  tbe  dty  by  Its  diarter. 
In  speaking  iit  tbe  change  In  our  Oomitltn- 
tion,  our  court  said: 

"In  other  states,  in  whose  laws  a  like  change 
has  been  made,  tbe  right  to  recover  damages 
where  there  has  been  no  direct  or  physical  In- 
vadon  of  the  property  is  now  reeo^dsed.  Chi- 
cago V.  Taylor,  sapra.  TIm  same  doctrine  was 
announced  by  this  court  in  the  case  of  Railway 
Co.  V.  HaU,  78  Tex.  169,  14  S.  W.  259."  Coo- 
per V.  atr  of  Dallas,  83  Tex.  289^  18  a  W. 
660,  29  An.  St  Bep.  G4& 
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The  change  In  oor  OmstitutitHt  has  been 
realised  iyj  our  Supreme  Cknirt  and  by  our 
Courts  of  Civil  Appeals,  as  glTlng  a  cause  of 
ftcUoD  to  owners  of  properly  toe  damages 
Mutalned  by  works  for  public  ua^  In  a  num- 
ber of  cases,  some  of  which  are  the  follow- 
ing: Powell  T.  Railway  Co^  104  Tex.  210, 
ISS  S.  W.  1153.46  li.  B.  A.  (N.  S.)  610;  Lum> 
ber  Co.  t.  Railway  Co.,  104  Tex.  8, 133  S.  W. 
247.  36  L.  B.  A.  (N.  8.)  662,  Ann.  Cas.  1013B, 
870;  Southwestern  Tel.  &  Tel.  Go.  t.  Smith- 
deal.  104  Tex.  268,  136  S.  W.  1040;  Id^  108 
Tex.  128, 124  8.  W.  627;  Railway  Co.  t.  Ed- 
dlns,  60  Tex.  666;  Railway  Co.  t.  Fuller,  63 
Tex.  467;  RaUway  Co.  t.  Bdrlngton,  100 
Tex.  496,  101  S.  W.  441,  9  L.  R.  A.  (N.  S.) 
088;  Railway  Co.  t.  Hardin,  168  S.  W.  1017; 
Texarkana  t.  Lawson,  168  8.  W.  867;  City 
of  Marshall  t.  Alloi,  IIS  S.  W.  840;  Shows 
V.  City  of  Dallas,  172  S.  W.  1137;  Moore  t. 
City  of  Dallas,  200  8.  W.  870. 

in  It  Is  Insisted  by  appellant  that  the 
county  cannot  be  held  liable  for  damages 
where  It  Is  performing  duties  pertaining  to 
public  roads  and  bridges  Imposed  upon  It 
by  law.  It  appears.  In  some  portion  of  ap- 
pellant's brief  and  argamrat,  that  it  is  con- 
tended, and  it  would  hate  us  infer,  that  the 
constitutional  provision  only  applies  to  rail- 
way ccHopanles  and  others  engaged  In  public 
.work  or  service  for  the  use  of  the  public 
The  ConstltutlMi  Itself  makes  no  such  dis- 
tinction as  to  who  are  liable  for  damages  to 
the  property  of  a  dtlzoi  wbl(di  is  occasion- 
ed by  work  for  the  use  of  the  public.  It 
would  seem  ttie  purpose  of  the  safeguard  In 
that  document  la  to  protect  the  individual 
against  the  sovereign  power  of  the  state, 
and  that  It  gives  him  compensation  where  the 
public  damages  his  property  for  its  use.  The 
majorTty  In  thla  country  Is  the  sovereign 
power,  but  the  Constitution  protects  the  mi- 
nority in  the  enjoyment  of  their  property. 
The  individual  cannot  be  made  to  suffer 
alone  and  sacrifice  his  property  to  the  pnl)- 
lie  use,  but  those  for  whose  use  it  is  ap- 
propriated or  damaged  must  bear  the  burden. 
"Eminent  domain"  Is  simply  the  right  or 
power  of  a  sovereign  state  to  appropriate 
private  property  for  the  purpose  of  promot- 
ing the  general  welfare.  The  sovereign  pdw- 
er  Is  in  the  state;  but,  for  road  and  bridge 
purposes,  it  has  delegated  that  power  to  the 
counties  of  the  state,  who  may  sue  and  be 
sued.  So  It  may,  and  does,  grant  to  public 
service  corporations  the  right  of  eminent  do- 
main; but  in  granting  such  powers  it  is 
coupled  with  the  declaration  that  counties 
or  corporations  shall  not  take,  damage,  or 
destroy  the  private  property  of  the  citizens 
in  order  to  accomplish  the  contemplated  pur- 
pose. The  state,  nor  any  of  its  agencies, 
In  promoting  the  general  welfare,  can  dam- 
age the  property  of  the  citizen  without  com- 


pensatioa,  wfaettier  It  be  throng  county,  dty, 
raltaroad,  or  any  public  service  corporation. 
Railway  Ca  r.  Fuller,  supra.  It  was  several 
times  held  under  the  old  Constitution  of  this 
state  that  counties  could  not  take  property 
for  public  use  without  compensation;  Ttavli 
County  T.  Trogdon,  88  Tex.  302,  31  S.  W.  BBS, 
Bounds  T.  Klrven.  63  Tex.  159;  Norwood  t. 
Gonsales,  79  Tex.  218,  U  S.  W.  1057;  Hamil- 
ton r.  Garmett,  62  Tex.  002;  Watkins  v. 
Walker,  18  Tex.  602,  70  Am.  Dea  206;  see 
also;  Heverbekken  v.  Hale,  100  Tex.  at  page 
113,  204  8.  W.  1162.  We  see  no  reason  why. 
Under  the  present  Constltutionf  the  county 
may  dama^  such  property  for  public  use 
without  being  liable  Oierefor,  as  it  was  liable 
before  for  tbe  taking. 

[4]  The  assignments  which  assert  error  In 
refusing  to  submit  the  cost  or  expense  hi 
making  the  necessary  way  of  ingress  or 
egress  to  appellee's  land  frwa  tiie  present 
viaduct  or  causeway,  we  think,  present  no  er- 
ror. It  is  now  geuerally  rect^mlsed  that  tbe 
measure  of  damages  Is  tlie  difference  In  the 
value  of  the  land  before  the  erectl<m  of  the 
structure  and  after  Its  erection. 

[I,  •]  Appellant  also  urges  that  tlie  evi- 
dence fails  to  establish  the  value  of  appel- 
lee's  land  befwe  tbe  structure  In  tbe  road 
and  after,  as  found  by  the  Jury,  ^ere  is  no 
witness  who  gave  his  opinion  that  the  value 
was  as  fixed  by  the  jury.  Tlie  wltDesses,  in 
giving  theSx  opinion,  range  widely.  Some 
fixed  it  at  a  value  of  $30,000  before;  smne  at 
$150  per  fnmt  foot;  some  at  $125  per  front 
foot,  beton  tHe  erection,  and  that  after  the 
erection  it  depreciated  frran  25  to  60  per 
cent.;  ottien  ttiat  Its  value  was  enhanced 
by  the  stru^re  several  thousand  dollars. 
It  seems  from  the  record  that  by  agreement 
of  tbe  parties  to  this  suit  before  the  trial 
court,  the  Jurors  were  permitted  to  view  the 
premises  as  they  then  existed.  In  fixing  tbe 
value  we  think  much  must  be  left  to  the 
Judgment  of  the  Jury  In  considering  the  opin- 
ion of  the  witnesses  as  to  the  value  of  prop- 
erty. The  evidence,  we  think,  .will  support 
the  findings  of  the  Jury  In  this  case.  Hous- 
ton Belt,  etc.,  v.  Vogel,  179  S.  W.  268;  Bu- 
chanan V.  Bowles,  218  S.  W.  662*  and  author- 
ities there  cited.  Interest  may  be  allowed 
as  damages.  It  Is  proper,  we  think,  in  this 
case,  to  calculate  It  from  the  date  of  the 
Injury,  and  not  from  the  date  of  the  Judg- 
ment. The  fact  that  the  amount  datmed  at 
the  time  of  filing  the  suit  was  unliquidated 
does  not  afTect  the  right  to  recover  interest 
as  part  of  tbe  damages  In  this  kind  of  ac- 
tion. Watkins  v.  Janker,  90  Ter.  684,  40 
S.  W.  11;  Railway  Co.  v.  SchoQeld.  72  Tex 
496,  10  S.  W.  575. 

We  find  no  reversible  error  assigned,  and 
the  judgmfiut  of  the  trial  court  will  be  af- 
fimed. 
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ATER  et  ox.  v.  MOORE.   (No.  6378.) 

(Coart  of  Civil  Appeals  of  Texas.  Aastin. 
Aprfl27»1821.  Bebearing  I>enied 
Jane  1,  1921.) 

1.  Wills  «=3384— Sdstaliilna  of  an  exeoptfon 
to  part  of  iHwer  hold  liirmlou  tf  error. 

In  a  contest  of  a  will,  any  error  In  snstaln- 
ing  an  exception  to  paragraph,  containing  arer- 
mentn  that  property  vas  valned  at  $20,000  and 
contestants  only  received  $0  eaeB,  was  barmleas, 
where  the  terms  of  a  will  were  uudispnted  and 
the  value  of  the  estate  was  proven  without 
controversy  lo  the  amoont  alleged. 

2.  Wills  «»I53-^dvlos  givea  by  third  p«rty 
not  fraud  os  part  of  beaeflolary. 

It  was  not  fraud  on  the  part  of  beneficiary 
under  a  wUl  that  a  third  person  gave  advice  to 
testator  without  any  inducement  or  solicitation 
on  the  part  of  the  benefiidary,  who  had  no  par- 
ticipation whatever  therein. 

3.  Ploadlag  «=»&(I6)  —  Allegatloaa  of  indM 
laduonoe  held  mere  oonoluelona. 

Averments  in  will  contest  that  execution 
was  procured  by  undue  influence  exerted  by  tes- 
tator's wife,  who  possessed  great  inflaence  over 
the  testator,  and  that  by  ber  Insistence  and 
by  ber  pleading  she  proenred  him  to  execute  the 
wUl  and  to  cat  off  eontestanta.  were  but  con- 
clusions of  the  pleaders  and  did  not  state  facta. 

4.  Wllla  «=>(55(3)  —  Not  undue  Influence  for 
wife  to  plead  with  testator. 

It  does  not  constitute  undue  Inflnence  for 
a  wife  to  plead  with  her  husband  to  make  a  win 
in  a  certain  manner,  nor  even  to  tnaiaC  thereon, 
proWded  ber  solicitations  and  Importonlttea  do 
not  overthrow  the  wlU  and  destroy  the  free 
agency  of  the  testator. 

5.  Wilts  «3>277— Faets  to  bo  pleaded  In  will 
ooatett. 

Good  pleading  reqnlres  that,  in  stating  the 
gronads  of  a  will  conteat,  facts  aboold  bo  aver- 
red and  not  eonduslona,  and  when,  gronnda  of 
Contest  embrace  fraud,  duress,  or  undue  influ- 
ence, a  subseqaent  wiU.  revocation,  or  the  like, 
such  matters,  not  being  ultimate  facts  but  con- 
clusions of  law  to  be  drawn  from  facts,  must  be 
pleaded,  not  in  the  language  of  the  statute,  but 
the  facts  relied  on  must  be  stated. 

e,  Wllte  ^167— Not  revoked  by  ■•ra  axpna- 
sloi  of  desire  en  part  of  testator.  . 

Mere  expression  of  a  desire  by  testator  to 
change  bis  will  cannot  have  the  effect  of  re- 
voking it  or  of  changing  any  of  its  provisions, 
in  view  of  Rev.  Civ.  St.  art.  7859,  providing 
manner  in  whidi  wills  may  be  revoked. 

7.  Wills  aa»l77— Not  okasoed  by  exprassloi  sf 
desire  and  inlnteatlonal  deception. 

Where  testator  inherited  money  after  ex- 
ecating  his  wQl,  which  he  did  not  desire  to  have 
pass  by  the  will,  and  went  to  his  partner  for 
advice,  and  the  latter  anintentlonally  deceived 
him  by  telling  him  that  such  property  would  not 
pass  under  the  wffl,  the  will  was  not  revoked  or 
changed  in  anr  aoanuer  and  should  be  probated 
SB  written. 
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from  District  CNmrt, 
County ;  F.  M.  Spann,  Jndge. 

Contest  of  will  of  A.  B.  Hoore,  deceased, 
by  Mr.  Gay  Ater  and  wife  against  Mrs.  Car- 
rie Moore.  From  an  advise  Judgment,' con- 
testants appeaL  Affirmed. 

W.  H.  Browning,  of  Lampasas,  and  O.  T. 
Shires,  of  Waco,  for  appellants. 
W.  B.  Almey,  of  Lftmp&saa,  for  appellee. 

BRADT,  J.  The  appeal  Is  from  an  order 
probating  a  wDL  The  questions  presented 
for  our  decision  relate  to  the  rulings  ot  the 
trial  court  in  snstatnlng  exceptions  to  parts 
of  the  answer  of  tJie  coutestanls,  who  are  the 
appellants.  It  was  alleged  contestants 
that  by  the  terms  of  the  will  the  entire  estate 
of  the  deceased  was  given  to  Mrs.  Carrie 
Moore,  the  surrlTing  wlfe^  uid  to  A.  K 
Moore,  Jr.,  child  of  the  testator,  A.  H.  Moore^ 
by  his  second  wife.  It  was  farther  alleged 
that  the  property  was  ot  the  value  of  |!20,000, 
and  that  the  will  cut  off  the  contestants  with 
only  the  nomtnal  sum  of  $6  each ;  they  being 
dilldxai  of  A.  H.  Moors,  deceased,  by  a  f<wmer 
wife.  The  exception  to  the  puragraph  con- 
taining these  avermnits  was  to  the  effect  that 
they  were  wholly  insufficient  to  prevent  the 
probate  of  the  will,  because  the  testatw  had 
the  legal  right  to  devise  his  estate  as  hs  saw 
fit.  it  Is  urged  by  appellants  that  it  was 
error  to  sustain  the  exception,  as  the  plea 
was  Introductory  mertiy,  and  was  entitled  to 
be  considered  In  connection  with  another  part 
of  the  snsww  alleging  undue  InflQence. 

[1]  It  is  perhaps  snflfdent  answer  to  this 
contention  to  say  that  the  plea  of  undue  in- 
fluence was  Itself  inadequate  to  present  any 
Issue.  It^  may  be  added  that  the  error,  if  any 
there  was  in  sustaining  this  exception,  was 
harmless  because  the  terms  of  the  will  were 
undisputed,  and  the  value  of  the  estate  was 
proven  without  controversy  In  the  amount 
alleged  by  appellants. 

The  next  question  to  be  considered  Is  the 
sustaining  of  an  exception  to  the  fourth  par* 
agraiA  of  contestants'  plea  alleging  undue 
influence  by  the  wife  of  the  testator.  The 
ground  of  the  exception  was  that  no  facts 
were  set  forth  from  which  any  undue  infli^ 
ence  could  be  inferred.  It  Is  claimed  for  ap- 
pellants that  this  part  of  the  answer  was 
entitled  to  be  considered  In  connection  with 
the  previous  allegations,  and  also  with  a 
subsequent  part  in  which  the  Issue  of  fraud 
was  sought  to  be  raised. 

[X]  An  examination  of  the  latter  part  of 
the  answer  discloses  that  the  alleged  fraud 
consisted  merely  in  advice  given  the  testa- 
tor by  a  third  party,  and  It  is  not  clalme<^ 
that  this  was  through  any  Inducement  or 
solicitation  of  the  wife,  nor  that  shie  had  any 
participation  whatever  in  the  same.  There- 
fore the  fourth  paragraph  had  no  bearing 
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upon  tba  plea  of  fraud,  and  was  not  enti- 
tled to  be  considered  in  that  connection. 

[8,4]  As  to  the  sufficiency  of  the  plea  of 
nndne  Influence,  it  was  alleged  that  the  ex- 
ecQtlon  of  the  will  was  procared  by  nndue 
Influence  exerted  1>y  the  wife,  who  possessed 
great  Influence  over  the  testator,  and  that 
by  her  loBlstenoe  and  by  her  pleading  she 
procured  him  to  execute  such  will,  and  to 
cut  off  coDtestants  with  only  the  sum  of 
95  each. 

As  we  understand  the  law,  these  aver- 
ments  were  but  conclusiona,  and  do  not  state 
facts.  It  does  not  constitute  undue  Influence 
for  a  wife  to  plead  with  her  husband  to  make 
a  will  In  a  certain  manner,  nor  even  to  In- 
slBt  thereon,  provided  her  solicitations  and 
importunities  do  not  overthrow  the  will  and 
destroy  the  free  agency  of  the  testator.  No 
such  facts  are  alleged,  and  we  think  the 
pleading  of  undue  influence  wholly  insuffi- 
cient. 

[f]  In  40  Cyc.  1269,  it  Is  said: 

"Good  pleading  requires  tbat  in  Btatiag  the 
grounds  of  Che  contest  facts  should  be  arerred, 
and  not  conclusions.  •  •  •  When  the 
grounds  of  contest  embrace  fraad,  duress,  or 
undue  influence,  a  subsequent  will,  revocation, 
or  the  like,  such  matters,  not  being  ultimate 
facts  but  conclusions  cf  law  to  be  drawn  from 
facts,  mnst  be  pleaded,  not  In  tha  language  of 
the  statute,  but  the  facts  relied  on  must  be 
stated." 

This  Is  a  fair  statement  of  the  rule  obtain- 
ing in  this  Jurisdiction.  That  mere  pleading 
with  a  testator  and  lasistence  that  he  make 
hts  will  in  a  particular  way  Is  not  Itself  suffi- 
cient to  Invalidate  the  will,  and  does  not 
e<HiBtitute  undue  Influence,  see  the  following 
•uthoritles:  Berry  t.  Brown,  148  3.  W.  U17; 
Smltfa  V,  Smith,  ISS  B.  W.  018;  40  Gyc.  1144 
et  aeq.,  c.  1,  S,  and  7. 

[I,  J]  The  remaining  question  to  be  de- 
cided li  whether  the  court  erred  in  snstalD- 
ing  an  exception  to  the  i^ea  of  contestants 
to  Qie  effect  that  a  shwt  time  before  his 
deatli  A.  H.  Moore  expressed  a  desire  to 
make  a  change  In  Ids  wfU,  because  he  had 
Inherited  cwtaln  properly  from  hla  filths 
and  mother,  alleged  to  be  of  the  value  of 
$6,000  or  more,  which  he  desired  should  not 
pass  by  tlie  wllL  It  was  also  alleged  in  this 
connection  that  Mr.  D.  T.  Bilggs,  partner  of 
testator,  who  had  wrtttMi  and  pr^ared  the 
will,  and  in  whton  Mr.  Moore  had  unlimited 
confidence,  advised  Mr.  Mooto,  in  response 
to  his  que8ti<Hi8,  that  the  wlU  would  not  con- 
vey the  property  which  he  had  inherited 
from  his  father  and  mother  alnce  the  making 
of  the  will,  or  tbat  he  did  not  think  it  would. 
It  was  tartbsr  averred  tliat  if  ttie  testator 
bad  been  correctly  advised  upon  the  legal 
effect  of  bis  will  as  to  the  property  in  ques- 
ti<Hi,  he  would  have  changed  his  will;  and 
that  he  waa  deceived  and  misled  by  the  state- 
ment of  the  opinion  given  him  by  Mr.  Brlggs, 


although  it  was  not  charged  that  Brlggs  In- 
tentionally deceived  the  testator.  By  reason 
of  these  facts.  It  was  averred  that,  however 
honest  the  advice  and  opinion  of  Mr.  Brlggi 
might  have  been,  it  had  the  effect  of  nnduly 
Influencing  the  testator  and  of  preventing 
htm  from  making  any  change  In  his  will, 
and  constituted  a,  legal  fraud.  The  exertion 
addressed  to  this  pleading  was  in  substance 
that  the  expression  of  the  desire  of  the  tes- 
tator to  change  his  will,  and  the  conversa- 
tions with  Mr.  Briggs,  all  occurred  long  sub- 
sequent to  the  execution  of  the  will,  and  were 
wholly  insuffident  to  revoke  the  will  In  any 
particular,  as  the  methods  of  revocation  of 
wills  are  provided  by  statute,  which  were  not 
alleged  to  have  been  done. 

We  have  carefully  considered  the  facts 
pleaded  upon  this  issue,  and  have  reached 
the  conclusion  that  the  trial  court  ruled  cor- 
rectly. Article  7859,  Revised  Civil  Statutes, 
provides.  In  effect,  that  no  revocation  of  any 
will,  nor  any  clause  thereof  nor  devise  there- 
in, can  be  made  except  by  a  subsequent  will, 
codicil,  or  declaration  In  writing,  executed 
by  the  testator;  or  by  the  testator's  destroy- 
ing, canceling,  or  obliterating  the  will,  or 
causing  it  to  be  done  in  his  presence. 

In  Morgan  t.  Davenport,  60  Tex.  230,  onr 
Supreme  Court  held  that  a  legal  revocation 
can  only  be  accomplished  by  one  or  more  of 
the  modes  prescribed  by  statute.  To  the 
same  effect,  also,  is  Locust  v.  Handle,  46 
Tex.  Civ.  App.  544,  102  S.  W.  946.  Therefore 
we  are  of  the  opinion  that  the  mere  expres- 
sion of  a  desire  by  Mr.  Moore  to  diange  hla 
will  could  not  have  the  effect  of  revoking  it, 
or  of  changing  any  of  its  provlshms.  Nellhw 
do  we  think  the  facta  allied,  wlUi  relaUoD 
to  the  advice  giveu  by  Mr.  BrljEtga  could  have 
the  effect  of  revoking  the  wlU,  or  of  duuging 
the  legal  effect  of  any  part  thereof.  In  so  far 
as  it  may  be  claimed  that  this  opw&ted  as  a 
revocation  of  the  wHL 

Independently  of  the  question  of  reTOca> 
tiott,  we  are  also  of  the  opinion  tbat  the  facts 
were  Insufflcimt  to  prevent  the  probate  of  Uw 
will,  which  the  record  shows  waa  executed 
with  all  the  formalities  and-  under  the  solon- 
nitles  required  by  law,  and  It  further  appear* 
ing  that  It  had  never  been  revoked.  At  most; 
these  facts  show  a  mistake  on  tiie  part  of  the 
testator  as  to  the  legal  effect  of  hia  wiU,  and 
this  under  the  advice  of  a  third  party,  who 
was  a  layman  and  whose  oplnim  the  tes- 
tator had  sought.  It  is  not  alleged  that  ei- 
ther of  the  benefidarles  under  the  will  had 
brought  about  this  mistake  or  had  been  Is 
any  wise  instrumental  In  so  doing;  and  it 
is  not  even  alleged  that  the  advice  was  given 
by  his  partner  wr(mgfully,  or  with  any  In- 
tention to  deceive.  Furthermore,  the  aver- 
menta  ui>on  this  point  do  not  speciflcally  ex- 
clude the  notl<m  that  Mr.  Moore  nOgbt  have 
sought  the  advice  of  his  partner  with  a  vtev 
of  changtaig  his  will,  If  it  did  not  hav*  tiw 
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effect  of  conveying  the  prc^erty  be  liad  sub- 
eeqnently  Inherited,  so  as  to  Insure  that  the 
original  devisees  would  receive  this  property 
also;  although  there  is  a  general  allegation 
that  It  he  had  known  the  true  efFect  of  hia 
will  be  would  have  changed  It  Again,  ex- 
cept for  the  mere  general  statement  jnat 
mentioned,  iSr.  Moore  might  have  received 
correct  advice  as  to  flie  legal  effect  of  hla 
will  from  some  other  source  after  having 
consulted  Ur.  Brlggs,  or  he  may  have  decid- 
ed to  act  upon  bis  own  Judgmmt  It  la  true, 
as  we  have  stated,  that  tfaJs  pleading  itself 
contained  the  statonent  that  the  testator  had 
ImpUdt  confldioice  in  Mr.  Brlggs,  and  relied 
Implicitly  upon  bis  jndgmmt;  and  farther 
that  the  testator  died  In  Ignorance  of  the 
fact  that  the  property  Inherited  by  him  after 
the  execution  of  the  will  would  pass  by  the 
will,  but  believed  at  the  time  of  his  death  Uiat 
at  least  a  part  of  such  property  woold  go  to 
the  contestants.  B^nverer,  I9  any  event,  we 
ara  ot  tha  opinion  that  these  fitcts  do  not  am- 
Btitnte  either  undue  Influence  or  legal  frand, 
nor  do  th^  fall  within  any  recognised 
ground  of  invalidatlnfi  a  wIU,  and  are  whol- 
ly insufflfdoit  to  deny  tba  admission  of  the 
wUl  to  probate^  as  was  sought  to  be  done  by 
amtestants. 

We  overrule  all  assignments,  and,  no  re- 
versftle  error  having  been  shown,  the  Judg- 
ment Is  affirmed. 

Affirmed* 


FOLEY  BAOS.  dry 
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(Cout  of  CSvIl  Appeal*  of  Texas.  Beaamwit 
May  20,  1921.   Rehearing  Denied 
June  1.  1921.) 

t.  Libel  aad  Slaadar  «s»89(l)— PetKfos  held 
ta  state  oauae  of  asMei,  llioygh  aot  slleglsg 
•peelal  damages. 

Petition  of  store  employ^  against  the  com- 
pany operatiog  the  store  alleging  a  slander 
by  having  cluirged  ber  with  theft  Aeld  to  state 
a  canse  f»f  action,  the  utterance  or  statement 
complained  of  being  dander  i>er  se,  so  that 
the  petitisn  did  not  need  to  allege  speda] 
damages. 

2.  LIbal  aod  slasdsr  *=>4I— No  reoovsry  la 
oass  of  qaalMed  prIvUsge  saless  msIIos  prot- 
est. 

Tbtn  can  b«  no  recovery  for  a  slanderous 
utterance  made  ander  circumstances  entitling 
it  to  a  qualified  privilege  unless  defendant's 
agoit.  In  making  the  statement,  was  actuated 

actual  or  express  mahee,  or  other  evil 
motive. 

3.  Ubel  asd  slaader  <8=»45(2)— Statssiant  of 
store  Biaaager  relative  to  theft  lor  ssiployA 
held  o*lMMlly  privileged. 

Utterance  or  statement,  charging  female 
employi  of  large  store  with  thievery,  made 


by  the  store's  manager  in  his  office  in  the 
presence  of  other  ezecativeg  and  employes 
when  he  was  investigating  a  daim  of  theft 
held  qualifiedly  privileged  and  not  to  be  made 
a  basis  for  damages,  actual  or  exemplary,  un- 
less the  employ^  charged  with  the  theft  could 
show  the  statement  was  actoated  by  actual  or 
express  malice  or  want  of  good  faith. 

4.  Ubsl  and  slasdsr  «s»IOI(4)  —  Plalstiff  has 
burdes  In  case  of  qsalMed  privilege  to  show 
statenast  was  aotnated  by  aiiUice. 

Where  a  alanderous  utterance  is  shown  to 
have  been  conditionally  privileged,  plaintiff 
must  take  the  burden  of  showing  that  it  was 
actuated  by  a^ual  m  express  malice  or  want 
€i  good  faith. 

5.  LIbsl  and  slander  «=3l  12(2)— Evidence  In- 
nffldent  to  Justly  flndlag  of  naltoe  Is  mak- 
ing cbarge  of  tfaeft. 

In  an  action  by  a  female  store  enu>loy£ 
against  the  company  for  slander  by  its  man- 
ager in  charging  her  with  theft,  evidence  held 
insufficient  to  warrant  the  jury's  finding  that 
the  manager's  utterance,  made  under  condi- 
tions entitling  it  to  a  qualified  privilege,  was 
actuated  by  sctosl  or  express  malice. 

'Appeai  from  District  Court,  Harris  Coun- 
ty;  W.  B,  Montelth,  Judge. 

Action  by  Hazel  McClain  and  another 
against  the  Foley  Brothers  Dry  Goods  Com- 
pany, From  Judgment  for  plaintiffs,  defend- 
ant appeals.  Judgment  reversed,  and  cause 
remanded. 

Garrison,  Pollard,  Morris  &  Berry,  and 
Maurice  E^wteln,  all  of  Houston,  for  appel- 
lant. 

Wm.  Masterson  and  Samuel  Schwarta,  both 
of  Houston,  for  appellees. 

HIGHTOWEB,  O.  J.  This  was  an  action 
for  slander  brought  by  the  appellee,  as  plain- 
tiff l)elow,  against  the  defendant,  and  re- 
sulted Id  a  verdict  and  judgment  in  favor  of 
the  plaintiff  for  $3,000,  from  which  this  ap- 
peal was  prosecuted.  We  find  in  appellant's 
brief  what  seems  to  be  a  sufficiently  full  and 
(dear  statement  of  the  nature  and  result  of 
the  suit,  and  which  is  in  no  respect  question- 
ed by  the  appellees,  aud  the  same  Is  adopted 
by  this  court,  as  follows:  - 

"This  suit  was  instituted  by  Hazel  McClain, 
a  minor,  through  ber  father,  Thomas  McCIaiu, 
as  next  friend,  to  recover  both  actual  and  ex- 
emplary damages  alleged  to  have  been  sustained 
by  her  by  reason  of  certain  alleged  slanderous 
statements  made  by  the  appellant.  She  alleged 
in  her  petition  substantially  as  follows: 

"That  on  or  about  the  14th  day  of  November, 
1918,  she  was  employed  by  the  defendant  {ap- 
pellant), F<^ey  Brothers  Dry  Goods  Company, 
as  a  wrapper  of  goods  and  merchandise  in  the 
neckwear  department,  on  the  first  floor  of  the 
store;  that  on  or  about  said  date,  and  while 
so  employed,  a  co-worlcer  of  the  plaintiff  on 
said  floor,  to  wit,  a  saleslady  by  the  name  of 
Bessie  York,  brought  a  package  of  goods  to  the 
plaintiff  unwr^ped.  witii  the  request  that  the 
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plain  tiff  wrap  tlie  lame,  as  it  vai  her  duty  to 
do;  tbat  Beiaia  York  pr«Bcnted  therewith  a 
du|dieate  aUp,  which  thowed  the  Talus  of  the 
gooda  to  be  stating  at  the  time  to  the 

plaintiff  that  same  had  been  paid  for  by  ber, 
and  requested  of  plaintiff  that  no  charge  check 
be  entered  therefor;  that  she  believed  and  re- 
lied npon  the  statemectB  made  by  aaid  Beasl^ 
York,  and  acting  upon  the  truth  thereof,  bav- 
ing  no  reason  to  doubt  the  same,  if,  in  fact, 
said  statements  were  false,  which  is  not  ad- 
mitted, but  ezpresslr  denied,  and  so  beUerins, 
she  wrapped  the  said  package  of  goods  as  she 
was  requested  to  do,  attaching  thereto,  as  is 
customary  in  such  cases,  a  duplicate  slip,  de- 
Hverlng  the  same  to  the  cashboy  to  he  carried 
to  the  deliver;  department;  that  shortly  there- 
after the  package  was  returned  to  her  un- 
wrapped, with  the  request  that  she  furnish 
duplicate  check;  that  she  advised  the  party 
so  requesting  that  the  duplicate  check  was  at- 
tadied  to  said  package  when  delirered  to  the 
cash  boy,  and  that  she  was  unable  to  attach 
said  duplicate  slip;  that  shortly  thereafter  she 
was  approached  by  one  Muenster,  an  employ^ 
of  the  defendant  as  fioorwalher,  who  had  charge 
of  the  floor,  who  demanded  of  plaintiff  the 
duplicate  check  or  slip  for  said  goods,  and  that 
he  was  advised  by  the  plaintiff  that  the  same 
was  delivered  to  the  cash  boy;  that  notwith- 
staoding  her  statement  or  explanation,  she  was 
then  required  by  said  Hnenster  to  go  with  him 
to  oue  Fred  Kennedy,  who  was  the  superin- 
tendent of  defendant's  store,  and  who,  in  such 
capacity  as  superintendent,  bad  authority  to 
hire  and  discharge  employes,  including  the 
plaintiff,  who  also  interrogated  the  plaintiff 
regarding  said  package,  and  the  duplicate  slip, 
and  who  was  likewise  advised  by  plaintiff  that 
same  had  been  wrapped,  and  said  slip  attached 
under  the  circumstances  as  heretofore  stated; 
that  thereupon  the  said  Kennedy  stated  to  the 
plaintiff  in  a  lond  voice,  and  in  the  presence  and 
hearing  of  variouB  other  parties,  that  the  goods 
had  been  stolen,  and  that  plaintiff  was  implicat- 
ed In  the  thievery,  or  as  much  to  blame  there- 
for as  the  said  Bessie  York,  meaning  and  in- 
tending to  say  thereby  that  both  the  plaintiff 
and  Bessie  York  were  guilty  of  the  theft  of  said 
goods. 

"The  pMhitiff  further  averred  that  she  was 
then  required  by  said  Kennedy,  as  superintend- 
ent, to  go  to  one  George  Cohen,  who  was  the 
manager  of  said  defendant's  store,  and  who  has 
some  interest  therein,  as  a  member  thereof, 
who  likewise  interrogated  the  plaintiff  regard- 
ing the  wrapping  of  said  package  and  the  du- 
plicate slip  attached  thereto,  and  that  said 
Cohen  tiien  and  there  told  plaintiff  and  said 
to  her  In  a  lond  voice,  and  In  the  presence  and 
bearing  of  one  Sfuenster  and  Kennedy,  and 
various  other  persons  whose  names  are  to  the 
plaintiff  unknown,  that  she,  plaintiff,  was  as 
much  implicated  in  the  thievery  of  said  goods 
as  was  the  said  Bessie  York,  thereby  charging 
and  meaning  and  intending  to  charge  and  say 
that  both  the  plaintiff  and  the  said  Bessie  York 
were  giiilty  of  theft  of  goods;  that  she  im- 
mediately thereafter  was  discharged. 

"Plaintifl  averred  that  she  had  nothing  what- 
ever to  do  with  said  articles  of  merchandise 
except  as  above  alleged,  and  after  having  made 
said  explanation,  the  said  agents,  servants,  and 
employes  of  the  defendant  company  falsely  in- 
teiuling  to  Injure  the  plaintiff,  and  to  bring 


(Tex. 

her  into  pabUo  disgrace,  scandal,  shame,  and 
humiliation,  and  to  injurs  her  in  her  good 
name,  fame,  credit,  ud  repatatlra,  did  taUely, 
wickedly,  maliciously  speak  and  pnbll^  said 
charges,  statements  and  aecnsatipns  to  and  of 
and  concerning  this  plaintiff,  to  Iier  great  dam- 
age, viz.,  $10,000  actual  damages,  and  punitive 
damages  UtJOOO. 

"The  defendant  answered  by  general  and 
special  demurrers,  general  denial,  and  specially 
alleged  that,  if  said  statement  was  made,  the 
same  was  a  privileged  communication,  and  was 
not  made  in  the  hearing  or  presence  id  any  one 
save  and  except  the  employes  of  the  defendant 
company  whose  duty  it  was  to  investigate  and 
truthfully  ascertain  the  true  facta  surrounding 
the  wrapping  of  said  package,  and  that  said 
statements,  if  made,  were  msde  In  the  dis- 
charge of  their  du^  that  they  owed  to  the 
defendant  company,  ito  officers  and  representa- 
tives. 

"The  case  was  sabmltted  to  the  Jury  vpmi 
special  issues,  which  special  issues  and  thd 
answers  thereto  are  as  follows: 

"  'Special  Issue  No.  I:  Did  or  did  not  par- 
ties other  than  'Mr.  George  Cohen.  Mr.  Fred 
Muenster,  and  Mr.  John  Kennedy  hear  the 
statement  set  out  in  plaintiff's  petition  by  and 
between  them  and  Miss  Hasel  McClain  in  Mr, 
George  Cohen's  private  office?* 

"To  which  the  Jary  answered;    fHiey  did.* 

'"Special  Issue  No.  II:  Give  the  nam*  or 
names  of  the  parties  who  overheard  the  sitote- 
ment  set  out  In  plaintiff's  petition.* 

"To  which  the  jary  answered:  Turtles  bb- 
known  to  us.' 

"  'Special  Issue  No.  m:  Did  or  did  not  the 
parties  who  heard  said  statement  onderstand 
what  was  said  at  the  time  same  was  ntteredl" 

"To  which  the  jury  answered:    TTbey  did.' 

"Spedsl  Issue  No.  IV:  Did  or  did  not  the 
parties  who  heard  said  statement  nnderstaiid 
to  whom  it  was .  Bsid  at  the  time  same  was 
uttered?' 

"To  which  the  jury  answered:    "They  did.' 

"Special  Issue  No.  Y:  Was  or  was  not  such 
ststement  actuated  by  malice  toward  the  said 
Hazel  McCIain  as  the  term  "nmlice**  vrffl  be 
hereinafter  defined?* 

"To  wUdt  the  jnrj  answered:    It  waa.* 

'"Special  Issue  No.  TI:  Whst  amomt  of 
actual  damages,  if  any,  do  yoa  find  the  plain- 
tiff, Hazel  McClain,  entitled  to  recover  herein 
by  reason  of  said  statement  so  made  to  her?* 

"To  which  the  jury  answered:  '$1,500.* 

"•Special  Issue  No.  VII:  What  amount  of 
exemplary  damages,  if  any,  do  you  find  the 
plaintiff.  Hazel  HcCSain,  Is  entitied  to  recover 
herein  by  reason  of  said  statemoit  so  made  to 
and  about  her?' 

"To  which  the  jury  answered:  '$1,600.**' 

By  supplemental  petlUoD  filed,  plaintiff 
Joined  issue  with  defendant  on  its  plea  ot 
privilege,  both  In  law  and  on  the  facts.  After 
the  verdict  of  the  jury  had  been  returned, 
the  defendant  moved  to  set  the  same  aslde^ 
which  motion  waa  overruled,  and  judgment 
was  entered  up<m  the  verdict  In  fiavor  of  the 
plaintiff  for  $1,500  actual  and  $1,600  ex- 
emplary damages.  Afterward^  daftaidant 
filed  Its  motion  fOr  new  trial,  whidi  was  also 
overruled. 

By  the  fliat  asslgpment  of  error,  oomtfaint 
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iB  made  that  tbe  trial  court  erred  In  over- 
ruling appellant's  general  demurrer.  It  Is 
contended  that  this  acrtion  of  the  conrt  was 
error,  because  the  petition  did  not  state  a 
cause  of  action  against  appellant,  In  that  It 
failed  to  allege  any  slanderous  or  defamatory 
statement  concerning  plaintiff  Involving  the 
commission  of  a  crime.  Also,  It  Is  contended 
that  the  petition  failed  to  allege  In  baec  verba 
any  language  used  by  appellant  concerning 
the  plaintiff  that  could  be  made  the  basis 
for  Blander,  or  that  imputed  to  plaintiff  the 
commission  of  any  crime,  or  which  charged 
lAalntlff  with  an  offense  upon  which  an  ac- 
tl<m  conld  be  predicated.  Also,  it  is  ctrntend- 
ed  that  the  petttlcm  failed  to  all^  special 
damages,  and  that,  since  the  language  at^ 
tributable  to  appellant,  the  use  of  which 
plaintiff  complained  of,  was  not  actionable 
per  se,  the  petition  showed  no  cause  of  ac- 
tlm,  In  the  absence  of  an  allegation  of  8pe<^I 
damages. 

CI]  After  careful  consideration  of  this  as- 
signment, we  have  reached  the  conclusion 
that  it  cannot  be  sustained.  The  natural  and 
reasonable  inference  or  conclusion  that  would 
be  drawn  by  the  ordinary  mind  from  the 
■tatement  and  language  alleged  to  have  been 
made  and  nsed  to  and  concerning  appellee  by 
defendant  would  be  that  ai^llee  was  Im- 
iflicated  criminally  in  the  theft  of  goods,  or, 
In  other  words,  that  she  was  guilty  of  a  crim- 
inal offense.  Therefore  the  utterance  or 
statement  complained  of,  as  shown  in  the 
petitloo,  was  slaadanos  per  se,  and,  this  be- 
ing so,  it  was  not  necessary,  in  order  to  show 
a  cause  of  action,  that  the  i>etItion  should  al- 
lege special  damages.  Belo  v.  Fuller,  84  Tex. 
450,  19  S.  W.  618,  81  Am.  St  Rep.  75 ;  Pub- 
lishing Co.  T.  Jones,  83  Tex.  302,  18  S.  W. 
6B2;  Baten  v.  Houston  Oil  Co..  217  S.  W. 
8^  In  the  last-mentlwed  case,  the  auth<H'- 
ities  are  fully  reviewed  by  Associate  Justice 
Walker,  who  wrote  the  opinion  In  the  case. 
The  first  assignment  will  be  overruled. 

By  the  second  and  third  assignments,  com- 
plaint Is  made  of  the  action  of  the  trial  court 
In  overruling  certain  special  exceptions  in- 
terposed by  appellant  to  tbe  plaintiff's  peti- 
tion. We  have  given  them  conslderaUon,  but 
think  they  are  untenable,  and,  without  fur- 
ther discussion,  overrule  them. 

Tbe  fburth  and  fifth  as^gnmenta  com- 
plain of  the  refusal  of  tbe  trial  court  to 
peremptorily  Instruct  a  verdict  in  favor  of 
appellant.  The  theory  of  appellant  upon 
which  the  peremptory  Instruction  was  re- 
quested was,  and  tbe  contention  here  Is, 
that  the  uncontradicted  evidence  la  the  case 
showed  c(mclusively,  that  the  statement  or 
utterance  or  charge  sought  to  be  made  the 
basis  of  this  suit  was,  in  contemplation  of 
law,  a  privileged  communication;  and  fur- 
ther, that  there  was  no  evidence  whatever 
showing  or  tending  to  show  that  defendant's 
manager,  Cohen,  in  making  such  statement, 
charge^  or  utterance  was  actuated  by  actual 


or  express  malice,  or  by  any  evil  motive,  and 
that  therefore  the  verdict  should  have  bem 
Instructed  In  favor  of  appellant. 

The  sixth  and  seventh  assignments,  In 
effect,  complain  of  the  refusal  of  the  trial 
court  to  grant  appellant  a  new  trial,  on  the 
ground  that  the  communication,  utterance, 
or  charge  complained  of  was  shown  by  the 
undiluted  evidence  to  be  privileged,  and 
that  the  evidence  was  insufficient  to  warrant 
the  finding  of  the  jury  that  appellant  was 
actuated  by  actual  or  express  malice  in 
making  such  utterance,  statement,  or  charge 
to  and  concerning  the  appellee. 

It  Is  the  contention  of  counsel  for  appellee 
that  the  statement  or  charge  of  which  ap- 
pellee comidalns  was  not  pririieged,  either 
absolutely  or  conditionally,  and  that,  since 
the  statement  or  utterance  complained  of 
was  slanderous  per  se,  it  was  not  necessary. 
In  order  to  a  recovery  by  her  of  actual  dam- 
ages, that  actual  or  express  malice  on  the 
part  of  appellant  be  shown.  Appellee  further 
oont«ids  that  If  the  occasion  on  which  the 
utterance  or  statement  complained  of  was 
made  was  such  as  constituted  the  same  a 
conditionally  privileged  communication,  that 
then  It  was  incumbent  upon  appellant  to  es- 
tablish its  EV>eclaUy  pleaded  defense  of  prlvl* 
lege,  by  provhig  all  tbe  elements  which  go 
to  constitute  that  defense.  And  In  this  con- 
nection, it  is  contended  by^  counsel  for  ap- 
pellee that  the  burden  of  proof  was  upon 
appellant  to  show,  not  only  that  the  slander 
complained  of  was  uttered  in  the  presence 
and  hearing  of  persons  mutually  biterested 
In  the  matter  under  investigation,  and  con- 
cerning which  they  bad  corresponding  duties, 
but  that  the  burden  was  upon  appellant  to 
also  prove  that  the  utterance  was  justified  by 
the  occasion;  and  also  that  the  burden  rested 
ujwn  appellant  to  prove  that  the  utterance 
was  made  in  good  faith,  and  In  tbe  honest 
belief  of  its  truth,  and  also  that  tbe  burden 
was  upon  appellant  to  prove  that  there  ex- 
isted just  and  probable  grounds  for  ent^ 
talnlng  such  bellet  And  couns^  tor  ap- 
pellees contend  that  this  burden  was  not  dla< 
charged  by  appellant,  since  there  was  no 
proof  offered  by  It  to  show  that  the  state- 
ment or  utterance  to  appellee  by  Its  manager, 
Cohen,  was  Justified  in  any  way,  and  since 
there  was  no  proof  by  appellant  that  the 
statement  or  utterance  to  appellee  was  made 
in  good  faith,  and  In  the  honest  belief  of  Its 
truth,  and  since  It  was  not  proved  by  ap- 
pellant that  there  existed  any  just  or  prob- 
able grounds  for  holding  such  belief.  If  it  was 
held,  the  defense  of  privileged  communication 
was  not  established. 

[2]  If  the  occasion  on  which  the  slanderous 
utterance  or  statement  complained  of  was 
made  to  api>eUee  was  such  as  to  clothe  the 
same  with  tbe  qualified  privilege  contended 
for  by  appellant  (It  Is  not  contended  here 
that  the  same  was  absolutely  privileged), 
then,  before  appellee  was  entitled  to  recover 


Digitized  by 


Google 


462  281  SO  UTU  WESTlfiJElN  BBPOBTUB  '  ^ex. 


any  damages  becavse  thereof,  It  was  Inctun- 
bent  upon  her  to  proTe  tbat  appdlant's  said 
manager,  Odien,  In  making  buc^  atatanents 
or  utterance  to  appellee,  was  aetnated  hy 
actoal  or  express  malice,  or  by  other  evil 
motive,  and.  If  there  was  an  absence  of  such 
proof,  she  was  not  entitled  to  recover  even 
actual  damages.  We  nndeistand  It  to  be 
the  law  of  this  state  that,  where  the  slan- 
derous utterance  ctHnplalned  of  is  shown  to 
be  conditionally  or  qualifiedly  piiTll^^,  the 
law  Itself  raises  tiie  presumpUon  <rf  good 
faith  and  wont  of  malice.  It  fcdlows,  ttiere- 
fore,  that  before  the  idalntiff,  In  a  snlt  of 
this  character,  can  recover  either  actual  or 
exemplary  damages,  where  the  quallfledly 
privileged  character  of  the .  utterance  has 
been  shown.  It  would  be  Incumbent  upon  the 
plaintiff  to  meet  and  defeat  that  defense, 
by  proving  facts  and  drcnmstancea  rea- 
sonably auffldent  on  (hat  point  that  the  utter- 
ance was  actuated  by  actual  or  express 
malice,  or  the  lack  of  good  faith.  Railway 
Oo.  V.  BIchmond,  78  Tex.  568,  U  S.  W.  655, 
4  B.  A.  2S0,  IS  Am.  St.  Rep.  794;  Granflll 
V.  Hayd^  97  Tex.  644,  80  &  W.  609;  Ware- 
house Go.  V.  Holloway,  84  Oolo.  4^,  88  Pac. 
181.  3  L.  R.  A.  (N.  S.)  696*  114  Am.  St  Rep. 
171,  7  Ann.  Cas.  840;  Simmons  v.  Dlcksca^ 
110  Tex.  230,  213  S.  W.  612,  218  S.  W.  860; 
McClung  V.  Pulitzer  PnhUshlng  Oa,  279  Ho. 
870,  214  S.  W.  193;  Odgers  on  Libel  and 
Slander  {5th  Bd.)  226. 

In  Warehouse  Co.  v.  Holloway,  supra,  we 
find  this  language  was  used  by  the  Supr^ne 
Court  of  Colorado: 

"It  seems  to  ns  that,  when  the  case  Is  shown 
to  have  been  privileged,  the  burden  of  showing 
that  the  defendant  has  lost  his  privilege  is  cast 
upon  the  plaintiff.  The  presumption  whtdi 
attaches  to  a  writing,  written  on  a  privileged 
occasion  Is  that  it  waa  written  in  good  faith 
and  upon  probable  cause.  As  said  by  Justice 
O'Brien  in  Hemmens  v.  Nelson,  1^  N.  Y. 
524  [20  L.  B.  A.  440,  34  N.  E.  342] :  The 
question  Is  not  whether  the  charge  Is  true  or 
false,  nor  whether  the  defendant  bad  soffldent 
cause  to  believe  that  the  plaintiff  sent  the  let- 
ter, or  acted  hastily,  in  a  mistake;  but  the 
question  ia,  the  occasion  being  privileged, 
whether  there  is  evidence  for  the  .jury  that  he 
knew  or  helieved  it  to  be  false.  The  plaintiff 
[defendant]  may  have  arrived  at  conclusiona 
without  sufficient  evidence,  but  the  privilege 
protects  him  from  liability  on  that  ground  un- 
tfl  the  plaintiff  has  overcome  the  preaumption 
of  good  faith  hf  proof  of  a  malidoua  purpose 
to  defame  her  character,  under  cover  of  the 
privilege.' 

"  This  kind  of  malice,'  says  Justice  O'Brien 
in  the  case  cited,  'which  overcomes  and  destroys 
the  privilege,  is,  of  course,  quite  distinct  from 
that  which  the  taw,  in  the  first  instance,  im- 
putes with  respect  to  every  defamatory  charge, 
irrespective  of  motive.  It  has  been  defined  to 
be  an  'indirect  and  wicked  motive  which  In- 
duces the  defendant  to  defame  the  plalntUC." 
Odgers,  Libel  and  Slander,  267.'  " 

In  Railway  Co.  v.  Blchm<md,  supra,  It  was 
said  by  the  Supreme  Court  of  this  state: 


\  "We  understand  the  Isw  to  be  that  a  com- 
munication made  in  good  faitih  in  reference  to 
a  matter  in  which  the  person  communicating 
has  an  interest,  or  in  which  the  public  has  an 
interest.  Is  privileged  if  made  to  another  for 
the  purpose  of  protecting  that  interest,  and 
that  a  commnnlcation  made  in  the  discharge  of 
a  dn^  and  looking  to  the  prevention  of  wrong 
towards  another  or  the  pobllc  Is  so  privileged, 
when  made  in  good  faith.  In  such  cases,  al- 
though the  statements  made  may  have  been 
untrue,  malice  cannot  be  implied  from  the  fact 
of  publication,  and  to  sustain  an  action  in 
which  the  existence  of  evil  motive  must  be 
proved." 

In  CranflU  v.  Hayden,  supra,  our  Supreme 
Court  used  this  language: 

"If  a  defamatory  publication  Is  absolntelr 
privileged,  the  occasion  Jastifics  the  language, 
and  no  action  arises.  If  the  defamatory  words 
are  published  on  sn  occasion  not  privileged,  and 
are  not  justified,  malice  ia  implied,  for  the  rea- 
son tiiat  every  act  intentionally  done  to  the 
damage  of  another,  without  legal  Jostificatioi^ 
or  ezcuae.  ia  in  the  eye  of  the  law  malidons. 
But  a  defamatory  publication  which  is  con- 
ditionally privDeged  occupies  a  middle  ground; 
that  is  to  say,  the  publication  is  privileged  pro- 
vided It  waa  actuated  by  a  sense  of  du^  grow- 
ing out  of  the  occasion,  and  provided  it  was 
not  malicious.  When  the  court  finds  that  th« 
publication  is  conditionally  privileged,  the  effect 
of  the  holding  is  to  cast  upon  the  plaintiff  the 
burden  of  proving  that  malice  prompted  the 
act — not  merely  malice  whi^  arises  by  im- 
plication of  law,  hut  malice  in  fact,  otherwise 
denominated  actoal  malice.  In  other  words,  if 
the  publication  be  conditionaBy  privileged,  mal- 
ice is  not  Implied  from  the  mere  fact  of  the 
pubtication." 

In  Simmons  v.  Dlcksra,  supra,  in  an  opin- 
ion of  the  Commission  of  Appeals  of  this 
sta^  SectlMi  B,  approved  oa  this  point  toy 
the  Suprone  Court,  la  was  said: 

"It  is  conceded  diat  tbe  publication  was  eon- 
ditionsUy  privileged,  snd  that,  to  be  actionable, 
it  mast  have  been  published  with  actual  or  ex- 
press malice;  the  burden  of  proof  being  east 
upon  the  plaintiff  to  establiah  actual  malice. 
Plaintiff  contends,  however,  and  the  Court  of 
Civil  Appeals  held  that  the  jury  might  infer 
such  malice  from  the  vehemence  of  the  lan- 
guage used  and  the  disproportion  between  the 
epithets  apidled  to  the  plaintiff  and  the  diarges 
made  against  Um.  We  are  nnaUe  to  cmcDr 
in  this  conclurion.  It  Is  but  the  assertion  in 
different  language  of  the  proposition  that  mal- 
ice can  be  Inferred  or  presumed  from  the  fact 
of  publication.  When  a  publication  is  oondi- 
tiooally  privileged,  the  law  raises  the  presump- 
tion of  good  faith  and  want  of  malice;  and  to 
hold,  in  BuiA  casfi,  that  malice  may  be  inferred 
from  the  character  of  the  language  need  alone, 
would,  in  our  opinion,  destroy  the  force  ct  the 
privilege.  This  view,  we  think,  is  in  accord 
with  tbe  great  weight  of  authority  in  this 
country,  and  with  previous  holdings  of  our 
Supreme  Court" 

As  supporting  the  holding  of  the  court  In 
that  case.  Judge  McClendon  dted  Warehouse 
Co.  T.  H<dIoway,  nqira,  Sailway  Co.  r.  Bldi^ 
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DMHid.  flupra,  and  <&anflU  t.  Harden,  snpra. 
We  tblnk  It  Is  clear,  trcm  the  authorities 
abOTQ  dted,  that  In  an  ACtim  of  Blander,  it  It 
be  shown  that  the  slanderous  utterance  was 
omditlonaUy  privileged,  thOk,  before  the 
plaintiff  would  be  entitled  to  recover,  proof 
moat  be  leaaonably  sufficient  to  show  that 
the  slanderoos  utterance  was  actuated  by 
actual  or  express  malice  towards  the  plain- 
JUtf  or  by  some  other  evil  motlTe  or  bad  faith. 

The  nast  question  that  foUows  tor  detw- 
ml  nation  In  this  case  la  whether  the  slander- 
one  ntterance  cwnplalned  of  bj  the  appellee 
Ml  the  put  of  apprilant's  manager,  Ooben, 
ma  omdltlMiaUy  or  qnaUfledlr  priTileged. 
Tbe  undisputed  evidence  In  this  case,  as  re- 
flected by  the  record  before  us,  bearing  upon 
the  question  as  to  whether  the  occasion 
which  gave  rise  to  the  utterance  complained 
of  was  such  as  to  doHie  the  same  with  the 
ptlTil^  dalmed  tor  it  by  aiqjwUant,  estab- 
lUies  the  fbUowlng  facta: 

The  i^dlee,  a  young  lady  about  16  years 
of  ag^  was  employed  by  appelant  In  its  dry 
goods  establishment  in  the  dty  oi  Bonstw. 
Her  duties  were  to  wrap  and  dieck  artldes 
of  mwchandlae  sold  by  appellant  in  Its  estab- 
Uflliment,  either  to  i^eral  customers  or  to 
em^<^te  ttiemselTes  In  the  establlshmait 
There  were  many  employes  in  the  establish- 
ment, some  of  whom  waited  on  purchasers  of 
goods  and  made  sales  to  them,  and  others, 
like  the  appellee,  who  wrapped  up  and  check- 
ed the  articles  sold,  after  the  sale  had  been 
made.  Uony  of  these  employ^  were  youn? 
ladles  called  salesladies,  one  of  whom  was 
a  young  lady  named  Bessie  Tork.  Under  the 
rules  and  regulations  of  appdiant's  establish- 
ment,  which  were  promulgated  for  the  con- 
duct of  its  large  business  as  a  mercantile 
'Concern,  it  was  required  that,  when  one  of 
the  salesladies  had  made  a  sale  of  goods  to  a 
purchaser,  the  articles  sold  would  be  sent  or 
■carried  by  the  saleslady  to  one  of  the  wrap- 
ping clerks,  like  the  appellee,  and  at  the 
same  time  the  saleslady  making  the  sale 
would  make  out  two  checks,  or  lists,  one 
called  tbe  original,  and  the  other  the  dupli- 
'Cate  check,  or  list,  each  check,  or  list,  show- 
ing the  It^s  purdiased,  and  also  the  price 
thereof,  and  this  would  be  so  whether  the 
articles  were  to  be  paid  for  in  cash  by  the 
purchaser,  or  whether  the  same  were  to  be 
charged  to  tbe  purchaser  on  the  books  of  ap- 
pellant. These  diecks«  or  lists,  both  original 
and  duplicate,  would  be  delivered  to  the 
wrapping  clerk,  together  with  the  articles  of 
merchandise  sold,  and  it  was  the  duty,  If 
tbe  pnrcbaae  was  made  by  a  stranger  to  tbe 
eatobUahment,  or  rather  any  person  other 
than  an  amjAoy^  to  (dieck  over  these  lists 
aoo(»iq>anylng  the  articles  sold,  and  ascertain 
whether  the  artldea  ai^ually  delirnred  to  the 
wrapi^ug  4derk  corresponded  with  the  arti- 
-dea  mentioned  In  the  list,  both  in  kind  and 
Ifxlatt  and  also  U  waa  the  duty  of  the  wrap- 


ping clerk  to  ascertain  from  the  list  whether 
the  transaction  was  a  cash  transacdon  or 
whether  the  purchase  was  to  be  charged. 
This  would  be  disclosed  by  notation  made  by 
tho  saleslady  on  the  lists,  bt^h  original  and 
duplicate.  If  It  was  a  cash  transaction,  cash 
would  be  paid  to  the  saleslady  by  the  pur- 
chaser, and  this  would  also  accompany  the 
articles  sent  to  the  wrapping  clerk,  and  it 
was  then  her  duty  to  wrap  up  the  articles 
sold  for  the  purchaser,  and  to  wn^)  within 
ttie  package  the  duplicate  list,  as  we  have 
described  It,  and  to  then  send  to  tbe  cashier 
tba  cash  paid  tberefor,  aooompanled  by  the 
original  list  or  check.  If  the  transaction 
was  not  a  cash  me,  tbat  Is  to  say*  if  the  pur^ 
chase  was  a  credit  transaction,  both  lists,  as 
we  bare  ex^alned,  would  accompany  the  ajrtt- 
des  pnrchased  to  tb*  wrapping  clerk,  and 
that  tbe  purchaser  was  to  be  diarged  on 
aKiellant's  books  tberefor,  and  the  duplicate 
would  be  wrapped  up  with  the  articles  pur- 
chased, and  tbe  package  banded  by  tbe  wrap- 
per to  the  purchaser,  but  the  original  slip, 
showing  the  transactiiHi,  would  be  sent  by 
the  wrapirtng  dmrk  to  tbe  cashier.  Just  tbe 
same  as  if  the  sale  had  been  made  ftir  cash. 
If  one  of  Qw  en^loyte,  like  BUss  Bessie 
Tork,  should  desire  to  purchase  any  artlde 
of  merdmndiae  from  appellant,  the  same  pnH 
cedure  would  be  followed  with  refer«ice  to 
making  the  original  and  duplicate  lists  show- 
ing the  artldes  purdiased  and  the  price  to  be 
paid  therefor,  and  whether  the  same  was  paid 
for  in  cash  by  such  emi^oyA  or  was  to  be 
charged  on  appellant's  books,  and  the  dupli- 
cate dieck,  as  in  the  case  of  a  regular  pur- 
chaser, would  be  wrapped  up  with  the  arti- 
cles purchased,  and  the  package  would  be 
smt  to  a  department  In  appellant's  establish- 
moit  known  as  the  delivery  department,  but 
could  not  be  delivered,  under  appellant's 
rules  and  regulations,  at  that  time  to  tbe  em- 
ployg  making  the  purchase,  and  there  would 
be  a  red  tag  on  such  package  sent  to  the  de- 
livery department;  but  the  wrapping  derk 
handling  sudi  purchase  was  required,  under 
appellant's  rules  and  regulations,  to  send  the 
original  list  or  check  showing  such  articles 
and  the  price  thereof,  and  whether  it  was  a 
cash  transaction  or  charge  account,  to  ap- 
pellant's cashier.  These  rules  and  regula- 
tions were  clearly  understood  by  the  appellee. 

Shortly  bfore  noon  on  tbe  14tta  day  of 
November,  1918,  Hiss  Bessie  York,  who,  as 
we  have  shown,  was  one  of  the  young  lady 
saleEdadiea  in  appellant's  eatabliriunent,  car* 
ried  several  articles  oi  merdiandlse,  of  the 
aggregate  value  of  94.5(^  to  aiq^dlee  to  be 
wrapped  up  for  her,  stating  to  appellee  tbat 
she  was  making  the  purcbase  f^r  herself,  and 
that  it  was  a  cash  transaction,  and  that  she 
was  paying  the  otsb  therefor.  AKiellee  took 
13ie  artides  and  wrapped  them  ui^  and  she 
testified  that  these  artldes  were  accompanied 
by  what  purported  to  be  a  divUcate  list 
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.flbowtng  the  items  purchBsed  and  the  price 
charged  therefor,  and  that  she  inclosed  tbla 
duplicate  list,  along  with  the  articles  which 
she  wrapped  op  in  the  package,  and  Bent  the 
same  by  oae  ot  the  little  cash  boys  in  the 
store  to  the  delivery  departmoit,  which  pack- 
age, under  appellant's  rules,  would  have  been 
delivered  to  Bessie  York  that  evening  after 
the  store  had  dosed,  or  that  evaiing  at  the 
closing  hour  tor  burtnees.  No  original  che(^ 
or  liat  was  turned  over  to  appellee  by  Bessie 
York  at  the  time  these  articles  were  broi^ht 
to  her  by  Bessie  Tork,  and  she  saw  no  orig- 
inal list  or  check  tbat  had  been  made  by  Bes- 
sie York,  If  one  was  made.  Notwithstanding, 
however,  the  fact  that  no  original  list 
or  check  accompanied  this  purchase,  she 
wrapped  up  the  articles  and  sent  them  to  the 
delivery  department  without  having  ttie  orig- 
inal liat  or  check  to  send  to  appeUanf  s  cash- 
ier, as  appellant's  rules  required,  and  in  do- 
ing this,  appellee  violated  and  disobeyed  a[>> 
pellaut's  rules,  and  was  aware  of  such  viola- 
tioa  and  disobedience  at  the  time  of  handling 
this  packsge  for  Bessie  York.  Ap^lee  testi- 
fied, however,  that  She  believed  what  Bessie 
York  had  stated  to  her  about  purchasing  the 
articles  for  herself,  and  believed  that  it  was 
a  cash  transaction  by  Bessie  York,  and,  as 
claimed  by  her,  she  had  no  "room  or  reason" 
to  doubt  wbat  Bessie  York  stated  to  her. 
She  testified  tbat  If  Bessie  York  stole  these 
artides  of  marchandlse,  or  intended  to  steal 
them,  she  was  not  aware  of  such  intention, 
and  bad  no  reason  to  b^ve  or  suspect  any 
bad  fi&ltb  or  wiong  purpose  on  the  part  of 
Bessie  Yoifc  at  ttie  time  she  handled  Qie 
transaction  tor  her.  Shortly  after  (the  time 
is  not  definitely  stated)  this  package  was 
Bttit  by  appellee  to  the  ddlveir  d^rtment, 
one  ot  the  cash  tx^  in  the  store  came  to  ap- 
pellee with  tiie  package  opened,  holding  the 
same  in  his  hand,  and  iDqulred  of  aivellee 
for  the  duplicate  list  tiiat  was  snppmed  to 
accompany  or  be  in  the  padcege  at  the  time 
it  was  sent  to  the  delivery  department  Ap- 
pellee rallied  that  she  pat  the  dupUcate  list 
in  the  patftage  when  sbe  sent  It  to  ttie  deliv- 
ery department)  and  that  she  did  not  know 
what  had  become  of  sndi  list  Portly  after 
that  on  the  same  evening,  a  Mr.  Mnenster. 
who  occupied  the  position  of  floorwalker  in 
appellant's  store  on  the  same  floor  where  tip- 
pellee  worked,  came  to  appellee  and  inquired 
of  ber  about  the  duplicate  list  tbat  was 
supposed  to  accompany  tills  package,  and 
appellee  explained  to  him,  as  she  did  to  the 
cash  boy,  that  she  liad  put  the  list  in  the 
package,  and  tliat  she  knew  nothing  more 
about  It.  Sir.  Muenster  vent  away,  but 
shorUy  returned  to  appellee,  and  told  her  that 
Mr.  Cohen,  appellant's  president  and  general 
manager,  wanted  to  see  ber  in  lils  private 
office^  and  ttiereupon  appellee  started,  in  com- 
pany with  Mr.  Muaister,  to  Mr.  Cohen's 
private  office,  which  was  situated  on  the  mez- 
zanine floor  abov^  and  when  she  readied 


that  office,  the  Bessie  York  paekage  was  lyln; 
on  Mr.  Cohen's  oflSce  desk,  and  in  the  pres- 
ence of  Mr.  Mnenster  and  Mr.  Kennedy,  who 
was  appellant's  general  superintendent  Mr. 
Cohen  asked  apprilee,  substantially,  what  she 
knew  about  the  package,  and  why  the  same 
did  not  contain  the  duplicate  list  that  shonld 
have  been  in  the  package  at  the  time  It  was 
sent  by  her  to  the  delivery  department  Appel- 
lee stated  to  Mr.  C(^n,  then  .  snd  there 
that  Bessie  York  had  brought  the  articles  of 
merchandise  to  her  to  be  wrapped  up,  and 
stated  to  her  that  she  was  purchaatng  them 
tot  herself,  and  that  ahe  was  paying  cash  tor 
them,  and  that  Bessie  York  gave  ber  a  dupli- 
cate list  of  the  articles  showing  the  items  and 
price,  etc^  and  that  she  placed  the  duplicate 
list  in  the  package  when  she  mnt  it  to  the  de- 
livery department  and  that  ahe  did  not  know 
wbat  had  beccHne  of  the  duplicate  )ist,  and 
did  not  know  what  Miss  York's  purpose  was 
hi  handling  the  transaction  as  she  did,  and 
that  she  did  not  su^)ect  that  Bessie  York 
intended  to  steal  the  articles  or  tbat  sbe  bad 
any  criminal  Intention  with  reference  to 
them.  She  stated  that  she  bad  wrapped  the 
package  tor  Bessie  Ymk,  and  sent  it  to  the 
dtfivery  department  becnnae  Beaala  York 
had  asked  bn-  to  do  so,  and  admitted  tbat 
she  knew  that  the  original  list  or  check 
should  have  accmnpanled  the  articles  whoi 
brought  to  her  for  wrapping,  under  the  rules 
and  regulations  of  appellant's  establishment 
which  list  would  have  been  sent  to  the  cash- 
ier. Whereni>on,  In  the  presence  of  appel- 
lant's superintendent,  Kennedy,  and  Mr. 
Muenster,  the  floorwalker,  Mr.  Cohen,  appel- 
lant's president  and  general  manager,  said 
and  stated  to  ai^ellee:  "Well,  it  behooves  yoa 
to  tell  us  what  yon  know  about  this  package, 
because  It  doesn't  look  strai^t"  and  appel* 
lee  replied:  "Mr.  Cobra,  I  told  yon  all  I  know 
about  the  padcage."  Thereup(Hi  Mr.  Cohen 
said  to  appellee,  "Well,  it  looks  like  to  me  that 
you  are  as  much  implicated  In  this  thievery 
as  Bessie  York  is."  Thereupon  Mr.  Kennedy, 
superintendent  stated,  "Yes.  George,  I  quite 
agree  with  you  In  the  fact  that  she  Is  as 
much  Implicated  In  it  aa  Bessie  York."  Ap- 
pellee testified  that  both  Mr.  Cohen  and  Mr. 
Kennedy  spoke  in  a  loud  tone  of  voice  in  ua> 
Ing  the  language  to  ber  just  quoted,  and  that 
Mr.  Cobra  semed  to  be  angry.  Mr.  Cohen 
then  told  applies  to  return  to  taw  atatl<ni 
on  tiie  first  floor  and  to  not  say  anything 
to  any  one  about  what  had  occurred,  and 
thereupon  appellee  went  back  to  her  station 
and  resumed  her  duties  on  the  flrst  floor. 

On  the  following  morning,  appellee  re- 
turned to  appeUant/s  store  at  the  usual 
hour,  and  app^anl^s  superintendent  Ken- 
nedy, told  her  that  the  was  discharged  from 
further  employm^t  by  appellant  and  she 
was  paid  wbat  was  then  due  ber,  and  ber 
connection  with  appellants  estabUahmoit 
ceased.  At  the  time  she  was  InfomwMl  by 
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the  raperlntendent  of  bee  dlachArgc,  ibe  bad 

gone  up  as  was  usual  on  tbe  second  floor 
wbere  tbe  yotmg  salesladies  pot  away  tbeir 
coats,  etc.,  on  comiiu;  to  tro^  and  a^er  tiie 
was  informed  that  alie  was  dlecharged,  she 
went  back  down  on  tbe  first  floor,  and  had 
ibfve  stopped  and  was  talking  to  one  of  the 
young  salesladies  on  that  floor,  and  bad 
been  there  about  10  minutes-,  so  she  testified, 
when  appellant's  floorwnllcer,  Muenster,  ap- 
proached her.  and  stated  to  her,  substantial- 
ly. In  tbe  pres^ce  of  the  young  lady  to 
wh<KD  she  was  talking,  and  others,  that  she 
was  no  longer  an  employe  in  appellant's 
store,  and  requested  her  to  leave  the  stcnre, 
and,  upon  her  falling  to  do  so,  promptly, 
Huenster  took  her  by  the  arm,  as  she  says, 
for  the  purpose  of  ejecting  her  from  the 
store,  and  that  she  was  compelled  to  strike 
blm  In  order  to  extricate  herself,  after  which 
appellee  left  appellant's  establishment 

[31  It  was  riiown  by  the  evidence  of  ap- 
pellee herself,  as  well  as  others,  that  appel- 
lant's floorwalker,  Muenster,  was  authorized, 
and  ttiat  It  was  his  duty,  under  bis  employ- 
ment with  appellant,  to  see  that  customers 
were  i>roperly  waited  on  In  appellant's  store, 
and  to  see  that  all  employes  on  the  floor  dis- 
charged their  duties  and  observed  and  obeyed 
tbe  rules  and  regulations  of  appellant  In  the 
conduct  of  its  business,  and  further,  that  It 
waa  his  duty  to  investigate  and  correct  any 
breach  or  vlolaticHi  ct  each  rules  and  regula- 
tioDS  by  tbe  employes  on  that  floor.  It  was 
also  shown,  without  dispute,  that  appellant's 
superintmdent,  Eoinedy,  was  authorized, 
and  that  it  wa*  his  duty,  to  emc4<v  and  dia- 
charge  the  employfia  in  appeUant's  estaUlab- 
ment,  tndndlng  the  appellee  and  to  gweral- 
ly  mqiMlnte&d  tbe  bustneas  af  tbB  atorh  It 
w«»  also  shown  wltliont  dispute  tbat  Qeotge 
Cohm  was  tlie  president  and  general  manager 
of  tbe  Foley  Brotben  Diy  Ooods  Oompany, 
and  had  auprone  direction  and  control  ot  an 
ottier  employes  fn  appellant's  establishment 
In  abort.  It  waa  shown  hr  tte  nndlspnted 
testimony  that  appeUanfs  floorwalker, 
Ifnenster,  its  superintendent,  Kennedy,  and 
iti  president  and  general  manager,  Cohen, 
were  all  antborlzed,  and  It  was  their  daty, 
to  mforee  ttie  mles  and  regulations  of  ap- 
pellant governing  the  conduct  of  its  mercan- 
tile business,  «nd  to  Investigate  any  Irregu- 
larities by  employ^  under  them,  and  to  pre- 
vent any  and  all  disobedience  and  violations 
of  aadi  roles  and  mgulattons  by  such  em- 
ployes. This  duty  each  of  these  men  owed 
to  tbe  Foley  Brothers  Dry  Goods  Company, 
and  the  proof  shows,  without  dispute,  we 
think,  that  each  of  these  men  was  In  the  dls- 
cfaaige  of  his  duty  at  the  time  the  slanderous 
ntterance  or  statonent  complained  of  by  ap- 
pose waa  made.  The  proof  shows,  with- 
out dispnte,  tliat  there  were  many  employes 
'  in  appchanf  s  estat^lshment,  some  of  tbe  tes- 


of  emploiyCs  would  axoeed,  psfti«ps»  300l  It 
is  manifest  that  tt  was  necessary  toe  Oie 
conduct  of  such  a  large  establishmrat  that 
roles  and  regulations  should  be  prcmiulgBted 
and  enforced;  and  we  bold,  as  a  matter  of 
law,  upon  the  facts  of  this  record,  tbat  ap> 
pellant's  manager,  G<Aen,  In  making  the  ut- 
terance or  statement  complained  of,  and 
sought  to  be  made  the  basis  of  this  suit  did 
so  in  the  discharge  of  his  duty  to  appellant, 
and  that,  therefore,  such  utterance  to  appel- 
lee was  quallfledly  privileged,  and  the  trial 
court  should  have  so  held  as  a  matter  of 
law.  It  was  clearly  announced  in  the  case 
of  Railway  Oo.  t.  Richmond,  supra,  and  also 
hi  Oranfllt  Hayden,  supra,  tbat  any  ot- 
t  era  nee  or  communication  made  by  one  to 
another  in  the  discharge  of  a  duty  owed  by 
the  one  making  the  utterance  Is  quallfledly 
privileged,  and  cannot  be  made  the  basis  of 
an  action  for  damages,  either  actual  or  ex- 
emplary, unless  It  be  ^own  by  the  party 
complaining  of  the  utterance  or  communica- 
tion tbat  the  same  was  actuated  by  actual 
or  express  malice  or  want  of  good  faith. 
The  holding  in  these  cases  waa  expressly  ap- 
proved and  adhered  to  in  Simmons  v.  DIc^- 
Sim,  110  Tex.  280.  213  S.  W.  612,  218  S.  W. 
366.  See,  also,  Railway  Go,  t.  Floore.  42  S. 
W.  607,  in  wtiich  writ  of  error  waa  denied 
by  tbe  Supreme  Court  of  this  stat&  In  tbat 
case  the  court  used  this  language: 

All  such  matters  commonly  '^charged  to  be 
libeloas.  dearly  showiag  tiiat  it  was  a  bosiness 
matter  in  which  the  railway  company  was  in- 
terested, and  such  communication  appearing  to 
have  been  sent  onl;  to  persons  concerned  in 
the  matter,  tbe  court  should  have  charged  tbe 
jury  that  the  communication  was  privileged, 
and  that  a  recover;  could  not  bt  had  without 
proof  that  the  prl^ege  waa  exercised  in  mal- 
ice. 

And  in  tbe  BlchmoD^  Case,  supra,  it  waa 
said  by  our  Supreme  Court: 

"Wt  understand  the  law  to  be  tbat  a  com- 
mnnieation  made  in  good  faith  In  reference  to 
a  matter  in  whidi  tbe  person  eommunlcatiiig 
has  an  interest  or  in  which  the  public  has  an 
interest  is  privileged  if  made  to  another  for 
the  purpose  of  protecting  that  Interest  and 
that  a  commuDication  made  in  the  discharge  of 
a  daty  and  looking  to  the  preventi<m  of  wrong 
towards  another  or  the  public  is  so  prlvilegeid 
when  made  in  good  faith.  In  such  cases,  al- 
though, the  statements  made  may  have  been 
untrue,  malice  cannot  be  Implied  from  the  fact 
of  publication,  and  to  sosfeiin  an  action  in 
which  the  existence  of  evil  motive  must  be 
proved." 

As  sustaining  Its  view  on  the  point,  the 
court  quoted  from  Harrison  v.  Burk,  5  BL  & 
BL  848,  as  follows: 

"A  communication  made  bona  fide  upon  any 

sul>ject-matter  In  which  the  party  communicat- 
ing has  an  Interest  or  in  reference  to  which 
he  has  a  duty,  is  privileged  if  made  to  a  per- 


ttmony  Indicating  that  tile  aggregate  number  son  having  a  corresponding  interest  or  ^tj, 
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tlthoofh  it  oootalned  criminatory  mattor  irtiich 
without  tfaXi  privilege,  would  be  slanderoas  and 
actimaUe.  •  •  •  'Duty,'  In  the  preferred 
canon,  cannot  be  confined  to  legal  duties  which 
may  be  enforced  by  indictment,  action,  or  man- 
damus, bat  must  bidude  mor^  and  sodal  du- 
*  ttet  of  imperfect  obligation." 

"When  words  Imputing  mlsciHtduct  to  an- 
othar  are  spoken  by  one  having  a  duty  to  per- 
form, and  tiie  words  are  spoken  in  good  faith 
and  in  the  belief  that  it  comes  within  the  dis- 
charge of  that  duty,  or  where  they  are  spoken 
in  good  faith  to  those  who  have  an  interest  in 
the  communication  and  a  right  to  know  and 
act  upon  the  facts  stated,  no  presumption  of 
malice  arises  from  the  speaking  of  the  words, 
and  tlierefore  no  action  can  be  maintained 
audi  .cases  without  proof  of  express  malice. 
If  the  occasion  is  used  merely  as  a  means  of 
enabling  the  party  to  utter  the  slander  to  in- 
dulge his  malice,  and  not  in  good  faith  to  per- 
form a  duty  or  make  a  communication  useful 
and  benefl<^l  to  otbera,  the  occasion  will  fur- 
nish no  excuse." 

We  repeat  that  the  occasion  oa  vbldi  the 
utterance  complained  of  by  appellee  was 
made  to  her  was,  upon  the  undisputed  facts 
of  this  case,  such  as  to  give  the  utterance  a 
qnalliledly  privileged  character,  because  the 
utterance  complained  of  was  by  one  who  had 
a  duty  to  perform  to  another,  and  therefore, 
under  the  authorities,  the  utterance  was 
qnallfledly  privileged. 

[4]  But  the  able  counsel  for  app^Iee  in  this 
case  contend  that,  if  this  court  should  con- 
clude that  the  utterance  complained  of  was 
Qoallfledly  privileged,  nevertbeleBS,  su<^  utter- 
ance being  slanderous  per  se,  the  burden  of 
proof  rested  upon  appellant  to  show  want  of 
malice,  and  that  the  utterance  was  made  In 
good  faltta,  and  in  the  belief  of  its  truth.  We 
have  already  shown,  by  the  authorities  above 
cited,  that  this  contention  cannot  be  sustained, 
but,  oa  the  contrary,  such  authorities  clearly 
hold  that,  where  the.  utterance  is  shown  to 
have  been  conditionally  privileged,  the  plain- 
tiff must  then  take  the  burden  of  showing 
that  the  same  was  actuated  by  actual  or  ex- 
press malice  or  want  of  good  faith. 

[6]  This  brings  us  to  the  question  as  to 
whether  there  was  sufficient  evidence  In  this 
case  to  warrant  the  jury's  finding  that  the 
utterance  complained  of  was  actuated  by 
actual  or  express  malice,  or  want  of  good 
^th.  Appellee  oontenda  that  the  evidence 
was  sufficient  to  warrant  such  fln^g  by  the 
Jury.  We  cannot,  without  making  this  opiie 
ion  too  long;  go  into  the  evidence  in  detail, 
hat  we  shall  state,  BuhstantEally,  all  facts 
and  drcumstancee  whlcAi  we  tiiink  could  rea- 
sonably have  any  bearing  npm  the  point 
The  evidence  is  undisputed  that  this  young 
lady*  the  appellee,  at  the  time  of  the  oc- 
currence complained  o^  had  be^  in  appel- 
lant's anploy  about  a  month,  In  tiie  dls- 
diarge  of  the  same  duties  as  she  was  per^ 
forming  at  the  time  of  the  occurrence.  She 


testlfled  that  she  knew  app^ntra  floor- 
wallcer,  Muenster,  and  the  superintendent, 
Eeanedr.  and  Its  prntdrnt  and  manager* 
George  Cohen,  and  that  she  saw  these  gentle- 
men oa  an  awacs  ot  once  or  twice  a  day 
during  bee  employment;  that  upsto  the  time 
of  the  occiwrence  comiAained  of  she  had 
never  observed  anything  in  the  conduct  of 
either  of  these  gentlemai  towards  her  to  In- 
dicate any  unkind  or  dlaresftectful  feeling 
for  her;  that  up  to  the  time  of  the  occur- 
rence, no  diaobedleoce  or  irregularity  on  htf 
part  had  bem  called  to  her  attention  or  comr 
plained  o£  ^  tiOiet  of  the  genttenwn  men- 
tioned,  and  the  substance  of  her  testimony, 
In  shOTt,  Ig  that  aba  knew  of  no  reason  why 
either  ot  these  gnttamen  should  oitertain 
any  nnkind  or  unfrimdly  feeling  for  her. 
She  further  testified  Out  Miss  Bessie  Tork, 
on  the  very  evening  that  the  conduct  wlilch 
appellant  was  investigating  occured,  was 
discharged,  and  that  such  dlsdurge  was  be- 
cause appdlaufs  manager  believed  t2ut  Bes* 
sle  York  was  goilty  ot  tin  theft  of  tibe  artt- 
cles  of  merchandise  concerning  which  the  In- 
vestigation was  Institnted,  or  that  bis  intend- 
ed to  steal  the  same,  and  there  was  not  a 
fact  OT  circumstance,  as  wo  view  this  record, 
offered  by  the  aia>ollee  idiowlng  or  tenillDg 
to  show  that  appellant  or  any  ot  Its  nnployte 
In  authority  oitertained  any  unkind  ieeUng 
for  Bessie  Twk,  or  thath^  dischargo  was  be< 
cause  of  anything  other  than  the  belief  on  the 
part  of  appellant's  manager  of  her  guUt  rela- 
tive to  the  said  articles  of  merchandise.  It  Is 
true  that  ai^Uee  testified  that  the  words 
uttered  and  spoken  to  h^  by  appellant's  man- 
ager, Cohen,  and  ot  which  she  complains, 
were  uttered  In  a  loud  and  angry  tone,  and, 
if  this  be  true,  it  Ls  also  true,  perhaps,  that 
It  was  not  absolutely  necessary  that  the  ut- 
terance should  have  been  made  in  such  tone, 
nor  that  the  language  used  should  have  been 
so  strong.  It  was  clearly  held,  however,  la 
Simmons  v.  Dlcksou,  supra,  substantially, 
that,  when  the  utterance  complained  of  is 
conditionally  privll^ed,  the  law  raises  the 
presumption  tk  good  faith  and  want  of  mal- 
ice, and  that  It  cannot  be  held  in  such  a  case 
that  malice  may  be  inferred  from  the  char- 
acter of  the  language  used  alone,  because 
Bucb  an  Inference  would  have  the  effect  to  de- 
stroy the  defense  of  privilege.  The  court 
used  this  language: 

"Platntiff  contends,  however,  and  tiie  Cosit 
of  Oivfl  Appeals  held,  that  the  Jury  oklght  infer 
BudL  malice  from  the  vehemence  of  the  lan- 
guage used  and  the  disproportion  between  the 
epithets  applied  to  plaintiff  and  the  charges 
made  against  him.  We  are  unable  to  concur 
in  this  conclusion.  It  Is  but  the  assertion,  in 
different  language,  of  the  proposition  that  mal- 
ice can  be  l^rred  or  presumed  tnm  tiie  fact 
of  publication.  When  a  puUication  is  oondi- 
tionaUy  prinleged,  the  law  raises  the  prcsomp- 
tion  of  good  iaith  and  want  of  aaliea;  and 
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to  hold,  la  nch  a  caie,  that  nuiHea  etn  ba  In- 
ferred from  the  diartcter  of  the  lanfaag»  need 
alone,  would,  fn  oar  opinltMi,  deatrtv  the  force 
of  the  priTUege." 

60  It  la  contended  here  by  counsel  for  ai>- 
pellee,  among  other  things,  that  the  mere 
disobedience  of  mles  by  the  appellee,  or  the 
Irregnlarlty  of  which  she  was  pillty  In  ban* 
dllDg  the  package  ot  arddea  delivered  to  her 
by  Bessie  York,  wonld  not  require  such 
strong  language  or  epithet  as  was  applied  to 
her  by  appellant's  manager  for  such  disobe- 
dience, and  that  therefore  that  fact  may  be 
conaidered  by  a  jory  as  strongly  indicating 
actual  malice  and  want  of  good  faith  on  the 
part  of  appellant's  manager.  If  we  concede 
the  cont^tlon,  we  wonld,  in  efFect,  hold  con- 
trary to  the  law  as  Jnst  quoted.  It  is  fur- 
ther ccHitended  by  counsel  for  ai)penee,  In 
effect,  that  the  Jury  might  have  reasonably 
Inferred  malice  on  the  part  of  appellant's 
manager  and  'those  engaged  with  him  In  the 
Investigation,  because,  at  the  time  of  the 
otteranoe  complained  of,  appellee  had  ez- 
ptalned  and  dedared  to  all  three  of  the  gen- 
tlemen engaged  In  the  lDTe8tigatl<m  that  she 
knew  nothing  about  the  motive  that  prompted 
Besde  Xork  in  bringing  the  ertldea  ^ii^r  aa 
■be  did,  and  that  she  had  no  "roon^gr  rea- 
son" to  anapect  Bessie  York  of  any  wrong 
intention,  and  that,  since  thm  waa  no  evi- 
dence that  appellant  made  any  farther  in- 
vestigation to  see  what  actuated  Bessie  York 
In  thus  handling  the  articles,  the  Jury  waa 
aathorixed  to  infer  malice  ox  bad  faith;  but 
In  this  connection  we  r^»eat  that  appellee 
bers^  expressly  testtfled  that  Bessie  York 
was  disfdiarged  by  appellant  because  its  man- 
ager believed  that  she  was  guilty  of  the 
tbeft  of  the  articles,  or  that  she  Intended  to 
steal  them.  Appellee  also  ccwtends  that  the 
action  of  appellant's  floorwalkw,  Muenster, 
on  the  next  morning,  when  appeltee  was  dis- 
diarged.  In  peaking  to  her  aa  he  did,  and 
attonptlng  to  ronove  her  from  the  store,  was 
a  cogent  Act  and  drcnmstance  showing  mal- 
ice and  bad  fklth  m  the  part  of  appdlant 
towards  htf,  hat  It  must  be  remembered  that, 
at  the  time  ct  this  conduct  on  the  part  of 
Mnenater,  the  utterance  comidalned  oC  had 
already  occmrad,  and  we  tatl  man  that  we 
would  not  be  Jnatifled  in  concluding  that  the 
emdoet  of  Unenster  In  this  regard  shonld  be 
construed  as  proof  of  actual  malice  attribu- 
table to  appelteit  In  making  the  utterance 
ouaplalned  of  by  Ita  maniwOT,  CcAen. 

It  Is  tew,  u  eontfloded  by  connsel  for  ap- 
pelle,  that  the  record,  aa  made  by  appellee's 
tastliDoay,  dunn  wttbont  owtradlctlcni  by 
toy  witnen  that  ebe  was  not  gnllty  of  any 
criminal  Intntloa  or  imrpose  fn  handling 
Cm  Beaale  T<nk  parage  aa  she  did,  and  that 
tbentan  flie  diarge  that  die  was  guilty  of 
tbeft  of  the  package,  or  as  much  so  as  Bessie 
Xorl^  waa  false;  but  It  has  been  too  often 


held  by  the  appellate  courts  of  this  state  that, 
where  a  flnding  of  actual  malice  la  necessary 
to  sustain  a  recovery  for  a  slanderous  utter, 
anoe  whldi  la  oonditlcmaUy  privileged,  mal- 
ice cannot  be  found  from  the  falsity  of  sudi 
statement  alcme.  T^nghnn  y.  schnitser,  106 
S.  W.  806,  and  authorities  there  dtad.  In 
the  case  dted  it  was  said: 

"It  was  necessary  ia  order  for  plaintiff  to 
recover,  that  the  jury  abonld  find  that  the 
words  were  spoken  with  some  degree  of  ex- 
press malice,  bat  this  fact  tbey  could  not  find 
from  their  falsity  alone.  Bradatreet  v.  Gill, 
72  Tezaa.  321.  0  S.  W.  7SS,  2  U  a  A.  405,  IS 
Am.  St.  Bep.  768.** 

Taking  the  record  before  us  in  Its  entirety, 
we  have  readied  the  conclusion,  giving  con- 
sideration to  every  fact  and  drcumatance 
that  could  reasonably  be  said  to  show  malice 
or  lack  of  good  faith  on  the  part  of  appel- 
lant's employes,  whose  conduct  is  complained 
of  by  appellee,  that  such  evidence  aa  a  whole 
was  Insuffidoit  to  warrant  the  finding  of  tb» 
Jury  that  appellant  was  actuated  by  actnal 
malice  in  making  the  utterance  to  appellee  of 
whidi  she  complains,  and  we  are  therefore 
constrained  to  hold  that  the  finding  of  the 
Jury  that  there  was  such  actnal  malice  has 
no  reasonable  support  in  the<  evidence,  and 
that  the  sixth  and  seventh  assignments, 
which,  in  effect,  make  complaint  of  that  find- 
ing, must  be  sustained. 

We  will  not  say,  bowevN,  that,  npon  the 
record  as  a  whole,  th«<e  is  no  fact  or  dr- 
cum stance  that  might  have  a  tendency  to 
prove  mallc^  but  only  bold  that  the  evidence, 
as  dereloped  and  diowu  by  the  preeent  rec- 
ord, was  not  anfideat  to  warrant  a  flnding 
by  the  Jury  that  there  was  such  actual  mal- 
ice. It  may  be  that  w»  wonld  be  Jnatifled  In 
holding  that  the  evld«ice  od  that  point  la  ao 
weak  as  to  regnlre  the  Jndgment  to  be  re- 
versed  and  rendered.  But  It  appears  to  ne 
that  tb»  case  waa  tried  for  amtellee  opm  the 
theory  that  tlM  banden  waa  npcm  appellant  to 
dlfftroTo  malice  tm  Its  part^  and  It  may  he 
that  Oder  evideDoe  can  be  produced  bf  the 
appellee  iQHm  another  trial  aaffldait  to  atww 
that  the  slanderons  utterance  made  the  basis 
of  this  action  waa  actnated  by  malice,  and, 
U  ao,  atipellee  wonld  be  entitled  to  recover  in 
some  amount  We  therefore  overrule  the 
fourth  and  fifth  assignments,  which  com- 
plain, In  effect,  ot  the  refosal  of  the  trial 
court  to  perempttally  Instmct  a  TOdlct  in 
appellanf a  favor. 

What  we  have  said  above.  In  effect,  dis- 
poses oC  all  other  asslgnnwuts  in  awellant's 
brief,  and  it  la  unnecessary  to  notice  th^ 
farther. 

B^ng  (tf  the  opinlMi  that  the  slanderous 
matter  complained  of  was  qualifiedly  privi- 
leged, and  that  therefore  the  burden  at  proof 
was  npon  appellee  on  the  iastie  of  malice  and 
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want  of  good  taitb,  and  tbat  the  finding  of 
the  Jnry  that  there  was  actual  malice  la  not 
reasonably  supported  by  the  evidence  in  the 
record  before  ns,  it  foUowB  that  the  Jndgment 
should  be  reversed,  and  the  caiue  remanded, 
and  It  will  be  so  ordered. 


TECUMSEH  OIL  ft  COTTON  CO.  V.  GRE8- 
HAM.  (No.  1811.) 

(Court  of  Civil  Appeals  of  Texas.  AmarUlo. 
May  4.  1921.  Rehearing  Denied 
Jnne  1,  1921.) 

1.  NovatfoB  «c»7— Seller  eotild  ast  aiibstltato 
other  party  la  Its  plaaa. 

A  company  which  contracted  to  deliver  cot- 
tonseed oil  could  not  substitute  some  other 
party  in  its  place  and  require  the  buyer  to 
deal  direct  with  such  party  in  receipt  of  in- 
structions for  the  delivery  of  the  oil  or  aettle- 
nent  therefor. 

2.  Customs  and  usages  «=>i9(3)-^vldeaw  In- 
sufllciORt  to  show  oastom  that  seller  might 
require  bayer  to  deaj  with  ether  party  diraet, 

Etvidence  held  insuffldent  to  show  that  un- 
der the  usages  and  customs  of  the  trade  de- 
fendant seller  of  oil  had  the  right  to  satisfy 
its  contract  by  reQOirlng  the  buyer  to  deal  di- 
rect vrith  another  party  for  the  oil. 

3.  Sales  ^s»173  — Reoelver  of  buyer  oonpaay 
held  to  have  furnished  cars  for  shipmsat, 
though  oars  belonged  to  other. 

Receiver  of  a  company,  the  buyer  of  cot- 
tonseed oil,  Iiad  authority  to  use  for  the  ac- 
ceptance of  the  oil  from  the  seller  company  cer- 
tain cars  belonging  to  another  company,  so, 
though  he  offered  no  other  cars,  he  did  not  fail 
to  furnish  cars  for  the  ahlpment 

4.  Rsoelvors  «s>9(^— Nead  lot  oarry  oit  w- 
•outory  ooatrwt,  hot  wtate  b  liable  for 
braach. 

^niongh  a  reeeiTer  may  not  be  forced  to 

carry  out  executory  contract,  the  estate  is  not, 
by  his  rejection  of  the  contract,  released  from 
liability  for  its  breach. 

5.  Sales  «=»4I8(  12)— Buyer  which  rmld  en- 
titled  to  recover  for  seller'i  f^lure  to  do- 
llvsr. 

"Where  the  buyer  of  oil,  if  deliveries  had 
boen  made  as  contracted,  could,  through  its 
receiver,  have  performed  its  resale  contract,  the 
ori(;inal  seller  of  the  oil,  not  having  delivered, 
could  not  sueceHsfally  claim  that  the  original 
buyer  was  not  damaged  by  the  failure  to  de- 
liver, OS  the  ground  that,  as  the  resale  price 
was  less  than  the  pnrdiase  price,  no  profit 
would  have  been  realized  from  the  resale,  since 
the  original  buyer's  damages  for  failure  to  make 
deliveries  included  not  merely  loss  of  profits 
from  the  resale,  but  also  liability  incurred  for 
breach  of  the  resale  contract. 


6.  Sales  «=»I8I<II)  — EvMem  InsifleleKt  to 
show  bayer  nfmd  te  pay  fernr  •!  all  m 
domaad. 

In  auit  by  Uio  tmatee  of  a  company  nldeh 
purchased  cottonaeed  oil  against  the  seller  for 
failure  to  ddlver,  e^euce  fteld  Insofident  to 
support  defendant  seller's  claim  that  the  boyer 
company,  prior  to  Its  bankroptcy,  failed  and 
refused  to  pay  for  a  tank  car  of  oU  <m  de- 
mand, wUA  operated  as  m  x^odiatioD  at  On 
contract. 

Appeal  from  District  Coort,  Orayson  Ooon- 
ty;  SUu  Han,  Judc& 

Stdt  1^  O;  &  Gresham,  trustee,  against  tito 
Tecums^  OU  A  Cotton  Company.  Worn 
judgment  for  plalstlfl,  defendant  appeals. 
Affirmed. 

See.  also.  2U  S.  W.  458. 

3.  r.  Bolt  and  Wolfe  St  Freeman,  aU  of 
Sherman,  for  appellant 
Wood.  Jones  &  HaeeeH,  of  'Shennaa,  fnr 

BOTCT,  3.  In  Angnstt  IMS,  tba  Tveam- 
eeh  Cotton  Oil  Company,  berelnafter  reEw- 
red  to  as  the  Tecuznaeh  Company,  agreed  to 
Bell  t9attae  Sherman  Cotton  OU  ft  Provlirtan 
CuuiiMly,  hereinafter  referred  to  as  the 
Sberman  Ocnspany,  t^iree  tank  cars  of  eofr 
tonaeed  oU,  to  be  deUvered  tn  Navenfber. 
1915,  at  *W  coits  per  gallon,  looser  f.  o.  b. 
Oklftluana  common  polnta.  In  tank  cara  «gt 
160  barrels  capacity  eacii,  to  be  fundataed  by 
buyers,"  cars  to  be  shipped  and  roatad  at 
"buyer's  option"  and  paid  for  on  "slebt 
draft  against  blU  of  lading  for  luvoioe 
amount"  The  contract  waa  made  subject  to 
the  rules  of  the  Intervtate  Cotton  Seed 
Crushers*  Association.  Two  of  these  rules 
involved  In  the  discussion  of  the  controrersy 
between  the  said  parties  are  as  follows: 

"Section  8.  Bnle  28.  In  case  of  contracts 
for  oil  for  specified  shipmenta  it  ahall  be  the 
duty  of  the  seller  to  notify  buyer  at  least  ten 
days  previous  to  the  expiration  of  the  period 
in  which  the  tank  cars  might  be  forwarded,  in 
time  to  reach  seller,  in  time  to  admit  of  sfa^- 
ment  of  the  oil  irtthln  the  contract  period.  Id 
case  seller  does  not  give  each  instmctians'  wkh- 
in  the  period  spadfled,  it  shall  be  the  duty  of 
the  buyer  to  ask  by  wire  for  each  instmctions, 
confliming  by  letter  and  then  failing  to  receive 
them  may  upon  wire  notice,  ^ven  forty-eight 
hours  in  advance,  through  any  recognized  cot- 
ton oil  broker  in  good  standing,  boy  the  oil  con- 
tracted for,  holding  the  seller  for  an;  loaa  and 
expense  incurred  in  such  repurchase  and  ac- 
counting  to  him  for  any  profits  earned  in  it 
over  the  contract  price." 

"Section  1.  Rule  20.  FaUnre  <m  tJie  part 
of  the  buyer  to  forward  cars  In  the  proper  time 
and  give  due  notice  thereof  shall  entitle  the 
seller,  at  his  option,  to  cancel  the  contract.** 

About  November  - 1st  flie  Sherman  Com- 
pany wrote 'tile  Tecnmsdi  Company  that  It 
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had  rescdd  these  three  cars  of  oU  to  Peet 
Bros.  Mftoufatrtnrins  Company,  of  Kansas 
City,  and  asbed  for  delivery  as  early  In  the 
month  as  possible.   ThB  Tecumseh  Company 
acknowledged  receipt  at  this  lett»  and  noti- 
fied the  Sherman  Company  to  hare  two  cars 
at  Oklahoma  City  during  the  first  half  of 
Norember  for  loading  by  the  Soutbweatem 
CottPD  OU  Company,  from  whom  the  Te- 
cumseh Company  had  purdiaBed  two  tanks 
of  oil,  and  to  hare  the  other  car  at  Tecum- 
■eh  (m  November  9th  for  loedhig  by  the  Te- 
cumseh Company.    It  may  be  Inferred, 
though  the  erldNioe  Is  not  very  fnll  9s  to 
this  point,  that  under  the  contract  of  resale 
tnm  the  Sherman  Company  to  Peet  Bros. 
Manufacturing  Company  said  Peet  Bros. 
Company  was  to  fumlsAi  tiie  cars  for  loading 
said  oU,  and  that  the  cars  that  were  fur- 
nished were  furnished  by  Peet  Bros.  Uanu- 
fttctnrlng  Cbmpany  on  this  contract  The 
Sherman  Company  tastmcted  the  Tecomseb 
Company  to  load  said  chtb  on  arrlTal  and 
ship  to  Peet  Broe.  Mannfaeturlng  Company 
•*in  accordance  with  their  Instructions,  mak- 
ing draft  on  us  at  Shu-man,  In  accordance 
with  the  tarns  of  onr  contract."   One  car 
was  duly  dellTcred  under  the  contact  f  an- 
other was  loaded  and  shipped  from  Ofcla- 
homa  City.    The  Southwestern  Company. 
whi(*  loaded  this  cor,  drew  draft  on  the  Te- 
cumseh Company  with  bill  of  lading  at- 
tached.  The  Tecumseh  Company  paid  this 
draft  and  In  ttim  drew  draft  on  the  Sher- 
man Company  with  bill  of  lading  attached. 
The  evidence  1b  not  sufficient  to  show  that 
tTiia  draft  was  ever  presented  to  the  Sher- 
man Company  for  payment.   The  draft  was 
drawn  on  Novmber  18th,  and  on  November 
19th  the  bank  In  vhldi  i%  had  been  deposit 
ed  A^vereA  the  unpaid  draft  and  the  bill  of 
lading  t»adE  to  the  Tecumseh  Company.  It 
Is  not  shown  what  became  of  this  oar  <tf  oil 
except  that  It  was  never  d^vered  to  the 
Sherman  Company.    On  November  19th  the 
Sherman  Company  was  adjudged  a  bankrupt, 
and  the  appellee,  O.  S.  OretAiam,  was  appoint- 
ed receiver,  and  later  trustee  In  bankruptcy, 
and  immediately  upon  appointment  was  au- 
thorized to  carry  out  the  contract  with  the 
Tecumseh  Company,  and  could  and  would 
have  paid  for  said  oil  If  It  had  been  d^v- 
ered.  On  November  20th  communications  by 
phone  and  letter  were  had  between  the  rep- 
resentatives of  the  Tecumseh  Company  and 
the  receiver  for  the  Sherman  Company,  the 
result  of  which  in  nmuned  up  In  the  two  fM- 
lowing  letters: 

The  Tecumseh  Company  wrote  the  Sher- 
man Cmnpany  as  follows: 

"Referring  to  the  two  tanks  crude,  oil  sold 
yon  for  November  shipment,  f.  0.  b.  OklahomB 
points,  kindly  famish  tanks  on  instructions 
from  the  Interstate  Cotton  OU  Refining  Com- 
pany to  take  ears  of  this  sale,  in  aeeordanee 


with  contract,  and  make  settlement  ^eet 
them  at  our  eontract  price." 

To  this  letter  the  receiver  replied  In  part 
as  follows: 

"This  is  not  satisfactory  to  me.  I  find  the 
contract  between  the  Tecnmseh  OU  &  Cotton 
Company  and  the  Sherman  Cotton  OU  Provi- 
sion Compaoy  is  for  three  tank  cars  prime, 
crude  oU;  that  papers  have  passed  on  one  tank 
car,  leaving  nndelivered  two  tank  cars;  that 
one  of  these  two  tank  ears  has  been  loaded  by 
the  Sonthwestem  Cotton  OU  Company,  Okla- 
homa City,  Okl.,  to  whom  the  Sherman  Cotton 
Oil  Prorision  Company  were^  Instructed  to  for- 
ward tanks;  that  the  blU  of  lading  and  laToice 
were  presented  to  tfae  Sherman  Cotton  Oil 
Provision  Company  on  the  evening  of  the  18th 
instant  for  payment;  and  Uiat  the  party  pre- 
senting tfae  Invoice  was  requested  to  present 
them  the  next  morning  for  payment,  to  whi«A 
he  agreed.  The  terms  of  this  contract  were 
Bight  draft,  bUl  of  lading  attached,  and  I  de< 
mand  that  papers  be  passed  through  the  bank 
In  tccordance  with  the  eontract  on  this  tank 
ear  immediately.  I  fortber  understand  that  the 
last  tank  car  has  been  forwarded  to  the  South- 
westsm  Cotton  OU  Company,  Oklahoma  City, 
Okl.,  in  accordance  with  your  instructions,  and 
I  demand  that  papers  on  this  tank  car  likewise 
be  banded  to  me  promptly  on  receipt.  The 
contract  referred  to  is  between  the  Tecumseh 
OU  &  Cotton  Company  and  the  Sherman  Cot- 
ton OU  Provision  Company,  and  I  cannot  agree 
to  look  to  any  one  but  the  Tecomseh  Oil  & 
Cotton  Company  to  fulflU  their  contract,  and 
tmless  any  demands  are  complied  with  and  I  am 
Immediately  advised  of  yoar  intention  to  so 
com^y,  I  wiU  be  compeUed  to  protect  the  equi- 
ty of  the  Sherman  Cotton  OU  Provision  Com- 
pany in  this  transaction  by  proceeding  in  ac- 
cordance with  the  rules  governing  this  trsns- 
action." 

Nothing  further  appears  to  have  been  done 
by  flther  party  In  reference  to  the  matter 
until  on  December  1st  the  Tecumseh  Oom- 
pany  notified  the  receiver  that  It  had  can- 
celed the  contract  "account  your  noncom- 
pliance with  the  contract.** 

This  suit  was  brought  by  the  said  O.  S. 
Gresham,  trustee,  to  recover  as  damages  the 
dUXerence  t>etween  the  contract  price  of  the 
two  unddlvered  tanks  of  oil  and  the  market 
value  of  same  at  the  time  when  the  oU 
should  have  been  delivered.  Under  appro- 
priate pleadhig  by  the  respective  parties,  evi- 
dence of  the  foregoing  facts,  and  such  other 
facts  as  we  may  state  In  our  discussion  of 
the  case,  was  Introduced,  and  on  the  close  of 
the  evidence  the  court  instructed  the  Jury 
to  render  a  verdict  for  the  plaintiff  for  the 
sum  of  $3,853.18,  this  being  shown  to  be  the 
difference  betwen  the  contract  price  and  mar- 
ket value  of  the  oti,  and  there  being  no  Issue 
as  to  such  matter  the  oontnmnvy  being  as 
to  llabmty. 

Two  assignments  are  presented:  One  that 
the  court  erred  In  refusing  to  give  appellants 
requested  peronptory  InstrtKtldn,  tnd  the 
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other  complaining  of  error  In  the  giving  of 
the  peremptory  instruction  for  the  plaintiff. 
The  same  gnestl(ms,  to  a  large  extent,  are 
presented  under  both  assignments,  and  we 
may  dispose  of  them  by  a  general  discussion. 

[1,  2]  One  proposition  made  nnder  the  as- 
signments Is  that  the  request  made  by  the 
appellant  company  to  furnish  tank  cars  on 
instructions  from  the  Interstate  Cbttou  Oil 
Company  was  a  sufficient  offer  by  the  Tecum- 
seb  Company  to  perform  the  contract,  and 
that  It  was  discharged  on  refusal  of  the  trus- 
tee to  accept  the  oil  thus  tendered.  In  this 
connection  It  was  shown  that  the  Tecnmseb 
Company  had  purchased  two  tanks  of  oil 
from  the  Interstate  Company  for  delivery 
at  Guthrie,  Obi.,  a  c<HQmon  point,  and  that 
such  oil  "could  have  been  delivered  on  this 
contract."  If  the  rights  of  the  parties  are 
to  be  determined  by  the  terms  of  Qie  contract, 
without  reference  to  any  usage  or  custom, 
it  iB  clear  that  the  letter  of  November  20th 
Is  not  a  legal  offer  on  the  part  of  the  Tecum- 
seh  Company  o£  compliance  with  the  con- 
tract. There  was  nothing  In  the  contract 
that  would  authorize  the  Tecumseb  Company 
to  substitute  some  other  party  in  Its  place 
and  require  the  buyer  to  deal  direct  with 
such  party  In  receipt  of  instructions  for  de- 
livery of  the  oU  or  settlement  therefor.  There 
were  no  contractual  relatlMis  between  the 
Sherman  Comimny  and  the  Interstate  Com- 
pany, and  the  ^Tecnmseh  Company  was  not 
authorized  by  the  terms  of  the  contract  Itself 
to  require  the  Sherman  Company  to  assume 
snt-k  relations  and  deal  "direct"  with  the 
Interstate  Company  as  was  demanded  by 
the  Tecumseb  Company  In  this  offer.  But 
the  appellant  contends  that  "under  the 
usages  and  custraiB  of  the  trade"  It  had 
tbe  Tigbt  to  satisfy  its  contract  in  this  way. 
If  we  concede  that  a  showing  at  sadi  a  eos- 
tom  would  be  permissible  under  the  terras 
of  the  contract,  the  evidence  is  not  suflldent 
to  establish  that  sach  usage  and  custom  ex- 
isted. Tbe  evidence  Is  Buffideat  to  diow 
that  In  Bodk  contracts  the  seller  may  d^ver 
<dl  made  by  other  mills  and  require  the  buyer 
to  send  bis  cars  to  be  loaded  by  bocIl  other 
mills,  but  tbe  same  witnesses  who  testified  as 
to  sucb  custom  further  testified  tbat  under  the 
usage  tbe  purchaser  could  not  be  required  in 
such  case  to  deal  "direct"  with  tbe  third  per- 
aoot  aa  was  prc^tosed  by  appellant  But,  even 
if  the  appellant  could.  In  the  first  instance, 
have  demanded  that  the  Sherman  Company 
furnish  cars  to  and  take  delivery  from  the  In- 
terstate Cotton  Oil  Company  and  settle  with 
it,  as  was  proposed,  it  could  not  do  so  in  this 
case  it  the  trustee  bad  the  right  (a  matter  we 
will  presoitly  consider)  to  demand  that  de- 
livery be  made  in  the  tank  cars  already  fur- 
nished. Those  cars  were  furnished  on  notice 
given  by  the  Tecumseb  Company  under  the 
rule  we  have  quoted,  and  the  Sherman  Com- 
pany oould  not,  under  such  circumstances, 


refuse  delivery  at  such  time  and  place  and 
demand  that  cars  be  furnished  at  some  other 
place. 

[S]  Anolher  proi>osltlon  presented  under 
these  assignments  Is  that  these  two  tank 
cars  belonged  to  Peet  Bros.  Manufacturing 
Company ;  that  the  receiver  had  no  authority 
to  use  them  for  acceptance  of  the  oil;  that 
he  offered  no  other  cars,  and  thus  failed  to 
furnish  cars  toe  the  shipment,  and  the  ap- 
pellant had  the  rU^t  to  cancel  tbe  cfmtract 
for  this  reason.  It  appears  from  the  evidence 
that  the  trustee  rejected  the  contract  with 
Peet  Bros.,  but  the  evidence  does  not  disclose 
when  this  rejection  was  made.  It  does  ap- 
pear that  the  recover  was,  Immediately 
after  his  appointment,  antborixed  to  carry 
out  the  contract  of  purchase  with  tbe  Tecum- 
seb Company,  and  to  this  end  to  pay  the  draft 
against  tbe  car  that  bad  already  been  dilp- 
ped,  and  it  may  be  inferred  that  the  rejec- 
tion of  the  contract  wiOi  the  Peet  Bros.  Man- 
ufacturing Company  was  made  later.  While 
the  tank  cars  may  have  beea  fnmlsbed  by 
Peet  Bros.  Manufacturing  Company,  this  was 
done  under  a  contract  between  the  Sherman 
Company  and  the  said  manufacturing  com- 
pany, and  tbe  taxt  remains  that  the  Sherman 
Company  bad  caused  the  cara  to  be  furnished 
under  Its  own  contract  with  the  Tecumseb 
Company.  One  of  these  cars  was  already 
in  use,  being  loaded  and  presumably  on  its 
way  to  Kansas  City,  and  the  other  furnished 
and  ready  for  filling.  The  loaded  car  was 
under  the  cmtrol  of.  tbe  possessor  of  the  bill 
of  ladii%  Issued  by  the  railway  company,  and 
the  receiver  was,  nnder  tbe  contract,  mtltled 
to  this  contnfl  on  payment  of  draft  tSor  the 
purdiase  iirtce  due  the  Tecumseb  Oompany. 
As  to  this  car  it  would  seem  clear  enough 
that  t2ke  iQV)^ant  oompany  could  not  deny 
tbe  right  of  the  trustee  to  the  use  ot  Qxe  car 
and  at  same  time  appropriate  it  to  his 
own  use,  retaining  the  bUl  of  lading  and 
making  its  own  dlBposithMi  of  tbe  car  of  olL 
Tbe  right  to  the  use  ot  both  cars  was  dn>«Bd- 
ent  np<n  tbe  terms  of  tbe  eontmct  betweoi 
the  Sherman  Company  and  Peet  Bros.  Man- 
ufacturing Cx>mpany.  Jvat  what  this  con- 
tract was  does  not  appear,  ezcq>t  that  the 
Staerman  Company  was  selling  tbe  oil  to  Feet 
Bros.  Manufacturing  Oompany,  and  that  said 
manufacturing  company  was  to  pay  ther^or 
the  sum  of  84^  cents  per  gailuL  Tbe  man- 
ufacturing company  does  not  appear  to  have 
been  objecting  to  the  oil  being  loaded  into 
these  cars;  the  aetOement  of  tbs  rl^t  as 
to  the  use  of  the  cats  was  a  matter  for  ad- 
justment between  the  Sherman  Company  and 
tbe  manufacturing  company.  JSte  appellant 
did  not  refuse  to  d^rer  tbe  loaded  car,  or 
load  the  other  one,  on  the  ground  that  the 
cars  belonged  to  Peet  Bros.,  and  that  tbe 
trustee  bad  no  right  to  use  them.  If  any 
such  objection  had  been  raised  at  that  time, 
it  might  posBlUy,  if  it  had  been  shown  to  be 
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a  ralUt  oob,  have  beoi  met  In  aom»  wajt 
the  appelant  did  not  at  that  time  daba  tbat 
the  Sbenuui  Gomimny  bad  failed  to  fnrnlfih 
ca»  at  the  dme  and  place  It  liad  been  notl- 
Sed  to  do  80,  bnt  Insisted  that  the  said  cnn- 
pan7  accei^  deUvery  of  said  oil  at  some  oth- 
er time  and  place.  It  is  our  oi^<»  that  the 
appellant  has  not  sneceBSfolly  roalntaioed 
this  xwvpOBitloii. 

[4,  i]  The  proposltiai  just  discussed  is  foK 
lowed  br  another,  to  the  effect  that,  since 
Peet    Bros.  Mannftcturlng  Company  had 
furnished  the  cars  under  the  contract  with 
Che  Shennan  Company,  it  had  the  right  to 
insist  on  delivery  of  Uie  (dl  to  it  upon  ac- 
qiiS8iti<»k  by  the  receiver,  and  tbat,  U  this  had 
been  done,  the  receiver  would  have  susUined 
a  loss  on  the  transaction,  so  that  he  suffered 
no  damages  from  the  appdiant's  rtfosal  to 
deliver  the  oH.    This  conbenUon  Is  based 
on  the  tact  that  Peet  Bros.  Bianufactorlng 
Company  was  to  pay  the  Sherman  Company 
34^  cents  per  gallon  for  the  oU.  while  the 
Sherman  Oonq>any  was  to  pay  the  Tecamseh 
Gunpany  35  cents  per  sallon  tlier^or.  A 
tmatee  has  the  risbt  to  accept  or  reject  the 
uecntory  contracts  of  the  bankrupt,  but  it 
may  be  tme  that  the  trustee's  use  of  the  cars 
would  be  such  an  acceptance  of  the  contract 
with  Peet  Bros.  Manufacturing  Company  as 
would  preclude  a  subsequent  rejection.  So 
that  one  preoiise  of  the  proposition,  to  wit. 
tbat  the  receiver  or  trustee  would  have  been 
boimd  to  have  delivered  the  oil  to  Peet  Bros. 
Manufacturing  Company  after  acc^tlng  It 
loaded  in  cars  belonging  to  said  company, 
is  supported  by  some  reason.  But,  If  we  con- 
cede that  this  pronlse  Is  establislied,  yet  the 
coDclosIon  contended  for  by  appellant  does 
not  follow.  It  la  true  that  the  trustee  would 
not.  In  such  event,  have  made  a  pr<^t  on  the 
whole  transaction,  and  would  Iiave  even  sus- 
tained a  slight  loss.   On  the  other  hand,  the 
failure  to  deliver  the  oil  and  the  final  rejection 
of  the  manufacturing  company's  contract  snb- 
lected  the  bankrupt's  estate  to  the  liability 
of  a  claim  for  damages  on  the  x>art  of  Peet 
Bros.  Manufacturing  Company  for  a  breach 
of  Its  contract,  the  measure  of  which  would 
be  the  difler^ce  between  Its  contract  price 
and  the  market  value  of  the  oil,  and  perhaps, 
In  addition,  compensation  for  the  expense, 
etc.,  incurred  In  furnishing  the  cars  for  re- 
ceipt of  the  oil:  for,  while  a  trustee  may  not 
be  forced  to  carry  out  an  executory  contract, 
the  estate  Is  not  by  Its  rejection  released 
frcxn  liability  for  Its  breach.   Central  Trust 
Co.  V.  Chicago  Auditorium  Assodation,  240 
H.  8.  SSI.  36  Sup.  a.  412, 60  L.  Bd.  811, 1..  R. 
A  1917B,  680 ;  Planters'  Oil  Co.  v.  Gresham, 
202  a.  W.  154,  I  17;  Collier  on  Bankruptcy 
(12th  Ed.)  pp.  968,  960.    So  the  fulflUing  of 
die  contract  with  Peet  Bros.  Manufacturing 
GotDpany  would  have  saved  the  bankrupt 
estate  from  this  liability,  and  in  this  way 
then  was  a  consequent  damage  from  the 


failure  of  the  appellant  to  deliver  the  oO. 
Orefihani  t.  O^cnmseh  Oil  ft  Cotton  Co.,  211 
S.  W.  458.  It  is  tme  that  such  case  was 
decided  on  the  thetny  that  it  was  shown  that 
the  oil  would  not  have  gone  to  the  buyer,  but 
the  reasoning  In  that  case,  in  cwnectlwi  with 
oar  concloaion  as  to  liability  of  the  bankrupt , 
estate  In  case  the  oil  vms  not  delivered  to 
the  buyer,  suppwts  our  dedsiou  of  this 
proposition. 

It  is  also  urged  that  the  evidence  shows 
that  the  loaded  car  was  actually  shipped 
and  delivered  to  Peet  Bros.  Manufacturing 
Company  under  the  contract,  and  the  Judg- 
ment in  effect  makes  the  ajqpellant  respon- 
sible for-  the  delivery  of  four  cars  instead 
of  three.  The  evidence  does  not  support  this 
conclusion.  As  we  have  seen,  does  not 
appear  what  became  of  this  car  of  oil ;  but 
it  does  appear  that  the  appellant  had  pos- 
session and  control  of  it  through  the  pos- 
session of  the  bill  of  lading,  and  presumably 
disposed  of  It  to  its  own  advantage.  It  re- 
fused to  deliver  the  bill  of  lading  to  the 
trustee,  and  did  not  at  the  time  claim  that 
the  car  bad  been  delivered  to  Peet  Bros,  or 
to  the  trustee  In  satisfaction  of  the  cmtract, 
but  recognized  that  it  still  owed  two  cars  of 
oil  on  this  contract. 

[I]  Another  contention  made  by  appellant 
Is  that  the  Sherman  Company  "prior  to  bank- 
ruptcy failed  and  refused  to  pay  for  said 
tank  car  of  oil  on  demand  therefor,  and  this 
operated  as  a  repudiation  of  said  contract, 
especially  as  to  said  one  tank  car."  We  think 
the  evidence  is  also  Insufficient  to  support 
this  claim.  The  plaintiff  offered  testimony 
to  the  effect  tbat  aa  the  aftamoon  of  No. 
vember  IStb  a  clerk  from  the  <rfBee  of  Oie 
Tecnmseh  Company  inreseDted  to  a  dark  in 
the  olBce  of  the  Sherman  Company  an  in> 
voice  of  a  car  of  oil  with  UU  of  lading  at- 
tached; fh&t  the  manager  of  the  Shennan 
Company  was  at  such  ttme  out  of  the  office 
temporarily,  the  Tecumseh  Company  clerk 
bad  no  authority  to  make  such  payment,  and 
the  employee  of  the  Tecumseh  Company 
promised  to  return  the  next  morning  to  re- 
ceive payment.  The  testimony  offered  by 
the  Tecumseh  Company  tends  to  contradict 
the  statement  that  any  one  from  its  office  pre- 
sented such  Invoice  to  the  Sherman  Company 
for  payment,  and  Is  to  the  ^ect  that  a  draft 
on  the  Sh«-man  Company  with  bill  of  lad- 
ing attached  was  deposited  In  the  Merchants' 
St  Planters'  Bank  at  Sherman  on  Novanber 
18th,  and  was  returned  by  the  bank  to  the 
Tecumseh  Company  on  the  next  day  unpaid. 
The  draft  was  Introduced  In  evidence,  and 
there  Is  no  notation  of  refusal  of  payment  on 
it,  and  there  Is  no  evidence  that  the  bank 
presented  it  to  the  Sherman  Company  for 
payment,  and  on  November  20th  the  Tecum- 
seh Company  was  not  claiming  that  the  con- 
tract had  been  canceled  by  any  failure  or  re* 
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fnsal  on  tbe  part  of  t^e  Sherman  Oompany  to 
make  payment  for  this  oil.  ^ 
We  find  no  reversible  error  presented  by 
any  of  tbe  propositions  made  under  tbe  two 
assignments,  and  the  judgment  wlU  be  at- 
finned. 


BARMORE  V.  DARRAQH  st  bL    (No.  6574.) 

(Court  of  OtH  Appeals  of  Texas.  San  Antonio. 
March  80, 1921.  Behearinc  Denied 
Jons  1,  1921.) 

1.  Wills  ®=3470— All  provisions  looked  to  h 
ascertaining  testator's  fntsntlon. 

All  the  provisions  of  a  will  ahoold  be  looked 
to  In  aseertaming  the  testator's  intention. 

2.  Wills  «5>60l(l)— Statats  does  not  prohibit 
subsequent  provision  from  llraltlng  absoluts 
estate  previously  piveB. 

Tbe  rale  that  an  abeolate  dispOBltioQ  may 
be  limited  b;  a  subsequent  clause  in  a  will, 
where  tbe  Intention  is  clearly  expressed,  is  not 
affected  b;  Rev.  St.  1911,  art  1100,  raising  a 
presnmption  of  fee-simple  devise,  "if  a  leas 
estate  be  not  limited  by  express  words." 

3.  Wills  «»54S(3)— Dsvlse  aver  on  dsvlsss's 
death  effeotlve  only  on  devisee's  prsieceaslai 
tsstator. 

A  provision  in  a  will  that  an  estate  shall 
take  a  certain  course  In  case  of  the  death  of  a 
named  person  operates  only  in  case  the  per- 
Sfm's  death  occurs  before  testator's  death; 
but  sQCh  rule  is  inapplicable  where,  after  an 
absolute  devise,  the  contingency  named  where- 
by the  estate  devised  should  go  to  devisee's 
sister  was  not  ids  death  merely,  bat  bis  death 
"before  his  sister  •  *  •  withont  hdra  of 
Us  body." 

4.  Wills  «B»608(O— Rel*  !■  Shtllsy't  C«M  held 
Inapplleabls. 

The  rule  in  Shelley**  Case  is  directed 
against  a  devlae  over  to  tbe  "heir*"  of  the  first 
taker,  and  hence  is  iaapplicable  to  an  absolnte 
devise  followed  by  s  provision  that  if  tbe  dev- 
isee should  die  before  his  sister  and  without 
heirs  of  his  body  the  estate  shall  go,  not  to 
his  heirs,  but  to  his  sister. 

5.  Wills  «:»545(3)-DevIse  held  to  give  life 
estate;  "In  ease";  "without  heirs  of  his 
body." 

Where  an  absolute  devise  was  followed  by 
a  provision  that  "in  case"  devisee  died  before 
bis  sister  without  "heirs  of  his  body"  his  share 
should  go  to  his  BiHter,  the  devisee,  on  aarviv* 
ing  tbe  testator,  did  not  take  title  ^wolntely 
but  on  his  death  without  issue  tbe  deviss  over 
to  his  sister,  if  living,  would  take  effect;  "in 
ease"  meaning  "in  the  event,"  and  "without 
heirs  of  his  body"  meaning  "without  Issue." 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fbrasee,  In  Case.] 

9.  Wills  «=94£7— To  effectuate  Intention,  words 
may  be  givsn  other  than  teohnloal  import. 
In  harmoidsiiig  conflicts  to  effectaate  the 
ascertained  intention  of  tfie  testator,  words  and 


phrasM  may  be  given  aeaidnge  oOeF  fliaii 
their  tecbnica]  import. 

7.  Wills  «=>447— Constmotlon  ooisistest  witk 
lawfnl  intention  adopted. 

Where  words  or  phrases  are  susceptible  of 
two  constructions,  one  consistent  with  an  in- 
tention to  do  that  which  the  testator  may  law- 
fully do,  and  the  other  consistent  with  an  in- 
tention to  do  that  which  he  may  not  lawfally 
do,  the  one  eonstroction  will  be  adopted  and 
the  other  rejected. 

8.  Wills  «=»439— IntftBtloB  BOt  to  bs  eoBjao- 
tnred. 

Courts  must  not  Indolge  In  and  give  effect 
to  mere  conjecture  as  to  the  intention  of  a 
testator,  since  to  do  so  would  be  assuming  the 
power  to  make  raUksr  than  to  constmo  the 
will. 

9.  Wills  «s>495,  506(4)— Clans*  held  to  give 
remainder  to  dilldroa  of  devisee  ef  Ufa  es- 
tate; "heirs  of  his  body";  "Issiw  of  his  ntm 
body";  "iBhsrit";  "take." 

Where  an  absolute  devise  was  followed  by 
a  paragraph,  the  first  clause  of  which  directed 
that  the  estate  devised  should  go  to  devisee's 
sister  if  she  survived  him  dying  withont  "hwrs 
of  his  body,"  and  tbe  second  dauae  of  whiefa 
provided  ''but  if  he  diea  leaving  Issue  of  his  own 
body  then  his  said  heirs  sliaU  inherit"  hia 
estate,  such  second  clause  was  an  alternative  of 
the  first  clause,  and  would  be  given  effect  aa 
giving  the  property,  in  case  devieee  was  sur- 
vived by  issue  of  bis  body,  to  those  of  eoch 
Issue  who  were  living  at  bis  death;  "beira  of 
his  body"  and  "issue  of  his  own  body"  beinc 
construed  to  mean  simply  "children,"  and  "in- 
herit" to  mean  "take,"  although  technici^ 
"inherit"  is  a  word  of  UmiUtion.  and  "take" 
is  a  word  of  purchase. 

[Ed.  Tfoter— For  othw  definitums,  see  Word* 
and  nirasee.  First  Series,  Issue  of  ths  Body; 
First  and  Second  Series,  Beirs  of  the  Body; 
Inherit:  Take.] 

10.  Wills  «3>53»— Deviss  over  on  death  of  an- 
other Is  presoMSd  to  refer  to  death  befors 
testator's  death, 

A  dause  in  a  iriU  devising  over  to  another 
in  estote  given  to  testatrix's  daughter  in  fee 
hr  a  previous  dause,  "in  case  of  the  death"  of 
the  daughter  and  her  named  child,  Impliedly 
condiUoned  the  devise  over  upon  the  death  of 
the  daughter  and  her  child  before  testatrix'n 
death,  so  that  where  the  daughter  and  her 
child  survived  teetatrix  the  devise  over  lapsed. 

1 1.  Wills  «3>60l  (1  )-Clause  followlBg  absslnto 
deviss  held  to  give  devises  life  estato  with 
remidnder  to  surviviag  ehUdren. 

Where  «n  absoluto  devise  waa  followed  Igr 
a  provision  that  in  caae  ths  devisee  at  hvt 
death  shall  leave  children,  "which  Includes  B. 
[her  child  by  a  former  marriage],  her  chil- 
dren shall  Inherit  her  estate,  share  and  share 
alike,"  the  devisee  was  limited  to  a  life  es- 
tate with  remaipder  over  to  those  of  her  dul- 
dren  who  might  enr^e  her;  tbe  dause  "whi^ 
indudes  B."  being  treated  as  snrplusage  and 
ineffective,  and  the  provision  that  the  prop- 
erty should  pass  "share  and  ahare  alike"  being 
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condndr*  frf  tntatrlx*!  Intentfon  tiict  It  pan 
pni^se,  not  hj  limitation. 

12.  Wills  «=>4G7— DirectloB  f«r  adMitloR  of 
grandolilld  hald  prMmtory. 

A  daoM  in  a  wQl,  following  dwiua  of  life 
catates  in  proper^  to  testatrlx'a  boo  and 
dangbter,  in  wUeh  tOBtatrix  enjoined  them 
to  "take  care  of  B.  [the  eon  of  the  daughter 
b7  a  former  marriage]  and  properly  edacftte 
him,  to  be  paid  for  ont  of  the  estate  wbldi  I 
give  to  mj  eaid  two  children  •  •  •  until  the 
said  B.  shall  have  received  his  edoeation," 
was  precatory  merely;  it  being  left  to  tha  will 
of  the  son  and  daogbter  whether  Ita  pnnlrifan 
ahoold  be  regarded. 

13.  WKIa  «s»e49  —  craaM  reatrtetlRg  ffvlag 
away  of  estate  recalved  aadar  will  held  void. 

A  elanee  in  a  will  directing  that  the  rii^ta 
that  a  benefidary  reeeires  under  the  wHl  shall 
revert  to  others,  if  he  glvea  any  of  the  es- 
tate be  inherits  tinder  the  will  to  any  of  cer- 
tain named  kln«  la  void. 

Api>eal  from  District  Cotirt,  Bexai  Ootm- 
ty;  W.  S.  Anderson,  Judge. 

Suit  by  John  Oreenleaf  Dairagh  and  otb- 
era  againat  John  Darragb  Banntwa.  Fran 
judgment  for  plalntlffB,  dflttndaat  wppeala. 
Beveraed  and  rendered. 

Bee.  alao,  227  B.  W.  022. 

J.  Ed.  Wllklss,  of  San  Antonio,  for  anttf- 
lant 

Gobbfl,  Blankenbecker  &  Wlggtn,  of  Ban  An- 
tonio, for  ai>pe31eea. 

SMITH,  jr.  Annie  Pe&dleton  Shepherd 
Darragh,  a  widow,  died  testate  on  Decembn 
15, 1A18.  leaving  an  estate  con^stin^  of  very 
valuable  property,  whlcb  was  aouglit  to  be 
dlaposed  of  In  a  will  whlcb  waa  probated 
on  January  8,  1919.  .To  obtain  a  oonatmc- 
tlon  of  that  win,  tbla  anlt  was  Instituted  by 
John  Oreenleaf  Darragh  and  Mabd  Darragb 
Jenkins,  son  and  daughter,  respectively,  and 
the  only  cbUdren,  (tf  the  said  Annie  Pendle* 
ton  Sh^tand  Darragh,  againat  John  Dar- 
ragh Barmore,  minor  son  of  Mabel  Darragb 
Jenkins  by  a  fbnner  marriage.  John  L.  Jen- 
kins, present  husband  of  Mabel  Darragh 
Jcnldns^  Joined  his  Wife  as  a  party  plain- 
tier  In  the  suit.  The  will  In  QuestiMi,  omit- 
tbug  formal  parts,  reads  as  follows: 

"first;  I  give  and  bequeath  to  my  beloved 
children,  John  Oreenleaf  Darragb  and  Mabel 
Darragh  Jenkins,  all  of  my  estate,  real,  per- 
sonal and  mixed,  doaea  In  action,  bonds  and 
securities  and  moneys  of  whatever  kind  or 
character,  wheresoever  sltoated,  share  and 
share  allke^  except  as  hereinafter  specially 
provided  in  reference  to  certain  personal  prop- 
erty. 

"Second:  I  give  to  my  daughter,  Blabel  Dar- 
ragh Jenkins,  all  of  my  housebold  and  kitchen 
furniture,  linens  and  famlshinga,  beds,  bedding, 
crockery  ware,  glass  ware,  silver  ware,  cook- 
ing atensHs  snd  everyUitng  pertaining  to  kitch- 
en and  booeebotd  use,  also  all  of  my  peraonal 


effects,  dothing,  ate.,  all  Jewelry,  omamenta, 

etc.,  except  one  certain  topaz  ring  that  was 
my  hnBbaBd*a  which  X  give  to  my  son,  John 
Oreenleaf  Darragh,  together  with  a  certain 
diamond  stick  pin  with  colored  stone,  which  I 
likewise  give  to  him. 

TThird:  I  give  to  mj  said  two  children  joint- 
ly an  the  dining  room  furniture,  to  be  divided 
equally  between  them,  the  manner  ot  division 
shall  be  agreed  nptm  by  them;  and  X  also  fur- 
ther giv«  to  my  son,  John,  the  right  to  select 
any  one  or  two  pieces  of  china  and  one  or  two 
pieces  of  'sUver  ware. 

"Fourth:  In  case  Jobo  Oreenleaf  Darragb 
dies  before  his  ^ster,  Mabel  Darragh  Jenkins, 
without  heirs  of  his  body,  M  of  his  portion  of 
the  estate  shall  go  to  my  said  daughter,  Mabel 
Darragh  Jenkins;  bat  if  he  dies  leaving  issua 
of  bis  own  body,  then  his  said  halra  shall 
herit  his  portion  ot  said  estate. 

"Fifth:  In  case  of  the  death  of  my  danghtert 
Mabel  Darragh  Jenkins,  and  In  case  of  the 
death  of  John  Darragh  Barmore,  her  child, 
then  Uie  said  J<^  Oreenleaf  Darragh,  If  liv- 
ing, or  his  heirs,  as  hereinabove  stated,  shall 
take  her  estate;  but  in  case  that  the  said 
Uabel  Dartagh  Jenkins  at  her  death  should 
leave  children,  which  includes  John  Darra^ 
Baxmore,  her  children  shall  inherit  her  ea- 
tate,  share  and  share  alike. 

"Sixth:  I  give  and  bequeath  to  John  Dar- 
ragh Barmore,  child  of  Mabel  Darragh  Jen- 
kins, his  grandfather's  watch,  and  to  John 
Oreenleaf  Darragh,  my  son,  his  father's  gold 
watch  chain. 

"Seventh:  It  Is  the  wish  and  is  so  enjoined 
upon  John  Oreenleaf  Darragh  and  Mabel  Dar- 
ragh Jenkins,  that  they  shall  take  care  of  J<riin 
Darragb  Barmore  and  properly  educate  him, 
to  be  paid  for  out  of  the  estate  which  I  give 
to  my  said  two  children,  John  Oreenleaf  Dar- 
ragh and  Mabd  Darrai^  Jenkins,  until  the 
said  John  Darragh  Barmore  shall  have  receiv- 
ed his  education.  It  is  understood  that  what- 
ever ri^ts  John  Darragb  Barmore  receives 
under  the  provisions  of  this  will  shall  lapse 
and  revert  to  my  said  children  or  tbeir  heirs, 
in  case  he  gives  any  part  whatsoever  of  the 
estate  he  inherits  hereunder  to  any  of  his 
Barmore  kin,  Including  his  father  and  grand- 
father. 

"Bighth:  I  herein  appoint  John  Oreenleaf 
Darragh  and  Blab^  Itairrag}i  Jenkins  my  ecc- 
eeutors  of  this  my  last  win  and  testament  and 
direct  that  my  estate  be  administered  without 
the  intervention  of  any  proceedings  of  any 
court,  and  that  no  action  be  taken  in  any  court 
in  the  administrRtion  of  my  estate  other  than 
by  probating  this  will  and  filing  such  inven- 
tory as  the  law  requires. 

*^  further  direct  after  probating  said  wHl  the 
said  estate  sh&n  be  dosed  and  no  further  pro- 
ceedings shall  be  had  therein;  and  I  further 
direct  that  no  bond  or  other  security  shall  be 
required  of  my  said  executors  and  that  they 
administer  the  ssme  without  bond." 

Upon  a  bearing  before  the  court  without 
a  luiy,  the  loww  court  found*  among  otber 
esseutlal  facts  not  material  here,  that  John 
Oreenleaf  Darragh  and  Blahel  Darragh  Jen- 
Una  ware  tbe  only  chlMien  of  tesutrlz; 
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that  John  Creenleaf  Damgh  Is  unmarried 
ftnd  without  i^e,  and  that  John  Darragh 
Bannore,  appellant  herein,  is  the  only  dbUd 
of  Mab^  Danraffh  Jenkins,  and  vas  bom 
to  her  of  a  former  marriage.  The  court  fur- 
ther found  that  It  was  the  intention  <a  tes- 
tatrix to  leave  her  real  pn^mtr  to  appdl- 
lees  John  Oreenleaf  X>aTr&8li  and  Mabel 
Darra^  Hetikim,  share  and  shaxe  allket 
Upon  these  findings  of  fact  the  court  con- 
duded,  as  a  matter  of  law,  that  the  will 
should  be  construed  to  vest  In  appellees, 
share  and  share  alUte,  tiie  fee-slmide  title  to 
all  the  real  property  of  testatrix  at  her  death, 
and  that  any  declarations  or  expreaslons 
used  in  the  will  that  might  be  construed 
to  limit  the  pnrpose  to  create  a  fee^Imt^e 
title  in  appellees  were  null  and  void,  as  re- 
pugnant to  the  fee-sfmple  title,  and  that  It 
appeared  from  the  entire  will  and  from  the 
testimony  relative  thereto  that  it  was  the  in- 
tention of  the  testatrix  to  vest  the  absolute 
title  in  appellees.  Upon  these  concIuslonB  the 
court  rendered  Judgment  for  appellees,  vest- 
ing absolute  title  in  them,  and  from  this 
Judgment  John  Darragh  Barmore,  through  his 
guardian  ad  litem,  brings  this  appeal. 

Although  It  may  be  inferred  from  the  trial 
court's  contusions  that  parol  evidence  was 
Introduced  upon  the  trial,  no  statement  of 
facta  appears  with  the  record,  from  which  we 
assume  that  the  only  evidence  actually  In- 
troduced was  the  will  itself.  Howev^,  we  can 
conceive  of  no  parol  testimony  that  should  be 
given  the  effect  of  modifying  or  destroying 
the  intention  of  the  testatrix  as  expressed  in 
the  instrument,  and  If  the  finding  of  the 
court  is  in  conflict  with  the  Intent  as  ex- 
pressed la  the  will,  such  finding  will  be 
disregarded  here. 

Appellant's  contention  as  to  the  meaning 
of  the  will  Is  set  forth  in  Uie  first  and  only 
proposition  contained  In  his  brief,  which  is 
as  follows : 

"Paragraph  1,  taken  in  coimection  and  with 
the  limitations  placed  thereon  b;  paragraphs 
4,  5,  and  7  of  the  will  convey  to  John  Dar- 
ragh a  qualified  defeasible  fee  subject  to  be  de- 
feated upon  his  death  without  iaaue  and  con- 
vey to  Mabel  Darragh  Jenkins  only  a  life  es- 
tate." 

Appellees  contend  that  under  the  terms  <tf 
the  will  the  fee  simple  to  the  whole  of  the 
estate,  together  with  full  power  to  convey, 
passed  to  John  Greenleaf  Darragh  and  Mabel 
Darragh  Jenkins,  share  and  share  alike,  Im- 
mediately upcm  the  death  of  the  testatrix. 

Appellant  in  his  brief  asserts  only  the  one 
proposition  quoted,  cites  only  two  authoriHes, 
and  only  meagerly  discusses  his  proposition. 
Appellees,  however,  have  gone  very  thorough- 
ly into  the  whole  case  and  the  authoritlaB 
bearing  thereon,  and  we  find  it  convwirait  to 
consider  and  discuss  the  question  Involved 
along  the  lines  and  in  the  order  they  are 
wo  fully  presented  by  appelleea. 


The  will  must  be  to  ccnstrued  aa  to  ef • 
toct  the  purposes  of  the  testatrix,  If  this 
can  be  done  without  contrarenlng  any  ea> 
tablished  rule  or  statute.  Let  us  see  where 
that  coarse  will  lead  us  In  this  ease: 

If  we  consider  paragraph  1  of  the  wOI 
alone,  title  to  the  whole  property  most  vest 
absolutely  tn  Mabel  Darragh  Jenklna  and 
John  Greraleaf  Darragh,  share  and  chare 
alike.  Bat  this  would  have  occurred,  exact- 
ly, bad  tttete  been  no  will  at  all,  since  the 
statutes  provide  for  just  such  dlspoalticnii  in 
the  absence  of  a  wllL  Accordingly,  the  mak- 
ing of  the  will  would  have  been  a  perfectly 
futile  thin^  unless  the  testatrix  had  some 
farther  purpose  to  effect  Was  this  further 
purpose  the  dl^ositlon  of  certain  personal 
property  belonging  to  testatrix?  If  that  was 
all,  then  such  purpose  was  fully  effectuated  fn 
paragraidis  2,  8,  and  6,  which  serve  no  other 
purpose  and  have  reference  to  no  other  part 
of  the  estate.  And  paragraph  8  provides  in 
the  usual  way  for  the  appointment  of  ex- 
ecutors, and  serves  no  other  purpose:. 

Paragraphs  1,  2,  8,  6,  and  8,  then,  within 
themselves,  constitute  a  will  that  is  complete 
and  snfflclent  for  the  pnrpose  of  disposing  of 
all  the  real,  personal,  and  mixed  property  be- 
longing to  the  estate,  and  for  the  administra- 
tion thereof.  If  there  had  been  no  will  the 
statutes  would  have  made  exactly  the  same 
disposition  of  the  estate,  except  as  to  the 
peculiar  division  of  the  household  goods  and 
heirlooms.  And  if  there  had  been  no  will, 
the  probate  court,  under  the  statute,  would 
have  appointed  as  administrators  of  the  es- 
tate either  or  both  of  the  very  executors  nam- 
ed In  ,the  will,  although  It  would  not,  of 
course,  have  relieved  them  of  the  trouble  of 
making  bond.  Accordingly,  if  we  give  ef- 
fect only  to  paragraplis  1,  2,  3,  6,  and  8  of 
the  will,  the  only  piui>ose8  thereof  were  to 
divide  In  a  particular  way  the  household 
goods  and  heirlooms,  and  relieve  the  chil- 
dren of  testatrix  of  the  necessity  of  making 
bond  as  executors  of  the  la^e  estate  involv- 
ed. When  we  read  the  entire  instrument,  it 
seems  to  us  to  be  obvious  that  the  will  was 
not  solemnly  made  fbr  such  trivial  purpoMs 
alone. 

But,  If  sut^  were  the  only  purposes  of  the 
will,  or  even  If  there  was  Uie  added  pnrpose 
to  direct  the  doing  of  things  already  provid- 
ed for  and  required  by  the  law.  then  either 
and  all  of  such  purposes  were  very  fully  and 
clearly  effectuated  in  paragraphs  1,  2,  S,  6, 
and  8,  and  nothing  further  could  have  been 
written  to  strengthen  or  elucidate  them. 

These  conclusions  bring  us  to  a  considera- 
tion of  the  remaining  provisions  of  the  Instru* 
ment,  embraced  tn  paragraphs  4,  6,  and  7.  If 
the  only  purpose  In  the  mind  of  the  testatrix, 
In  malting  her  will,  was  to  devise  to  her  two 
children  the  fee  In  the  entire  estate,  aa  con- 
tended by  appellees,  then  why  did  she  add 
these  further  provlsiona?  Any  good-faith  ef- 
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fort  to  ascertain  the  Intention  of  testatrix 
must  embrace  a  cimslderatlon  of  the  whole  in- 
stnunent  and  every  provlal<»i  and  danse 
therein,  and  it  will  not  do  simply  to  Ignore 
Ihe  proTtsfons  in  the  three  paragraphs  men- 
tioned. Tbej  must  be  read  and  considered  In 
connection  with  all  the  other  provisions,  and 
tbey  must  be  given  effect,  unless,  Indeed,  to 
do  so  will  contravene  the  law.  If  they  are  In 
real  or  apparent  conflict  with  other  provi- 
sions of  the  will,  tbey  must  be  barm(»ilzed 
therewith,  if  that  can  be  done,  since  the  law 
Imposes  upon  the  courts  the  solemn  daty 
of  putting  into  effect  the  expressed  objects 
in  the  mind  of  the  testatrix. 

And,  first,  we  will  lock  at  the  fourth  para- 
graph of  the  will,  which  provides: 

"la  case  John  Qreenleaf  Darra^  dies  b»- 
Xore  hia  sister,  Mabel  Darragh  Jenkini,  without 
heirs  of  his  body,  all  of  bis  portion  of  tbe 
estate  shall  go  to  my  said  daughter,  Mabel  Dar- 
rsgh  Jenkins;  bnt  if  he  dies  leaving  issue  of 
Us  own.  body,  then  bis  said  heirs  shall  inherit 
his  portion  of  said  estate." 

It  must  be  borne  In  mind  that  In  the  first 
peiagriipb  of  the  will  testatrix  had  definite- 
ly and  clearly  devised  to  her  son  a  fnll  half 
iDterest  in  the  estate,  without  any  exertion, 
reservation,  or  limitation,  except  as  to  cer- 
tain personal  property,  the  dl^)Ositl(»i  of 
which  In  sntjseqaent  paragraphs  Is  clear  and 
uot  to  be  quMtioned.  But  now,  in  tbe 
fourth  paragraph,  the  provltiona  of  the  in- 
strument  return  to  the  subject  of  disposi- 
tion of  the  estate,  and  very  clearly  show  an 
Intention  on  the  part  of  the  testatrix  to  re- 
sume or  continue  control  of  the  property  not 
Kpedflcally  disposed  of  In  tbe  second,  third, 
and  sixth  paragraphs,  in  which  the  absolute 
devise  In  tbe  first  paragraph  Is  confirmed 
88  to  certain  personal  property,  and  direct  in 
detail  the  course  of  Its  disposition.  And 
having  arrived  at  this  close-up  view  of  the  In- 
tention of  testatrix,  it  becomes  obvious,  it 
seems  to  us,  that  she  did  not  Intend  that  her 
SOD  should  have  tbe  power  of  alienating  his 
portion  of  such  estate,  but  the  same  should 
remain  intaot  and  pass  on  to  his  sister 
uijun  hl4  death  without  Uvii^  issue  of  his 
body. 

The  atOi  paragraph  of  the  will  prorldcs: 

"In  case  of  the  death  of  my  daughter,  Mabel 
I>arragh  Jenkins,  and  iA  case  of  the  death  of 
John  Darragh  Barmore,  her  child,  tiien  tbe 
aaid  John  Qreenleaf  Darragh,  if  living,  or  his 
heirs,  as  hereinabove  stated,  shall  tabe  her 
estate;  but  in  case  that  tbe  said  Mabel  Darragh 
Jeokiiis  at  her  death  should  leave  children, 
^hich  includes  John  Darragh  Barmore,  her 
children  shall  Inherit  her  estate,  share  and 
■hare  aliks." 

Here  again  the  teetatrlx  evidences  an  In- 
tentlon,  as  in  the  case  of  tbe  devise  to  her 
son,  to  presttre  Intact  the  portion  of  tbe  es- 
tate devised  to  ber  daughter,  so  that  upon  the 
latter's  death  the  same  should  pass  to  bar 
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children.  The  language  of  the  provisions  of 
this  paragn^th  differs  very  materially.  If 
strictly  construed,  from  the  language  of  the 
corresponding  provision  with  reference  to  the 
portion  of  the  estate  sought  to  be  devised 
to  John  Oreenleaf  Darragh,  and  yet  It  is  ap- 
parent that  it  was  tbe  Intention  of  testatrix 
to  pass  the  estate  on  through  each  of  her 
children  upon  the  same  terms  and  condltionSt 
and  with  the  same  limitations  and  restrlo 
tlons,  and  that  lotration  should  be  respected 
If  the  law  will  so  permit. 

The  seventh  paragraph  ot  die  will  pro- 
Tides: 

"It  is  the  wish  and  la  so  enjoined  upon  John 
Oreenleaf  Darragh  and  Mabel  Darragh  Jenkins, 
that  tbey  shall  take  care  of  John  Darragh 
Barmore  and  propariy  educate  him,  to  be  pidd 
for  ont  of  the  estate  which  I  give  to  my  said 
two  children,  John  Oreenleaf  Darragh  and 
Mabel  Darragh  Jenkins,  until  the  said  John 
Darragh  Barmore  shall  have  received  his  edu- 
cation. It  ta  understood  that  whatever  rights 
John  Darragh  Barmore  recelTes  under  the 
provisions  of  this  Will  shall  lapse  and  revert 
to  my  said  children  or  their  ht^rs,  in  ease  be 
gives  any  part  whatsoever  of  the  estate  he  in- 
herits* herennder  to  any  of  Us  Barmore  Un, 
including  his  father  and  grandfather." 

-  The  first  clause  of  this  paragraph  is,  of 
course,  plain  enough  and  amounts,  In  effect, 
simply  to  a  request  of  the  cbUdr^i  of  testa- 
trix to  see  to  the  education  of  tbe  grand- 
child, John  Darragh  Barmore,  to  be  paid  for 
out  of  the  estate  in  questitni.  ^pellees  con- 
tend that  this  clause  has  a  tendoicy  to  con- 
firm the  absolute  devise  In  tbe  first  paragraph 
in  that  testatrix  here  ref^s  to  "the  estate 
which  I  give  to  my  two  said  children,  John 
Oreenleaf  Darragh  and  Mabel  Darragh.  Jen- 
kins." But  If  that  Is  die  effect  of  this  refte- 
ence.  It  Is  more  than  overcome  by  the  far- 
ther referoiceB  In  the  second  clause  of  the 
same  paragraph  to  "the  rights  Jolm  Dar- 
ragh Barmore  receives  under  the  provtsions 
of  this  wUl,"  and  to  "the  estate  he  inherits 
hereunder."  In  so  tar  as  It  has  a  hearing  up- 
on the  Question  of  tbe  intention  <tf  testatrix. 
It  may  be  said  that  the  sevrath  paragraph, 
taken  as  a  whole,  Indicates  Uiat  while  she 
desired  her  two  chtldrai  to  have  the  use  and 
benefit  of  the  estate,  testatrix  did  not  want 
it  to  get  beyond  the  reatdi  of  tbis  grwidcbild. 
The  direct  purpose  of  the  sevraith  paragraph, 
however,  was,  ot  coarse,  to  request  that  John 
Dana^  Barmore  be  educated,  and  to  pre- 
Tent  any  iwrt  of  the  estate  from  passing 
through  him  to  his  Barmore  amneetions. 

To  sum  up  the  purposes  whi(di  we  think 
were  In  the  mind  of  testatrix  when  she  made 
her  will,  we  find  that  she  desired  ber  chU^ 
dcen,  Jobn  Qreenleaf  Darra^  and  Mabd 
Darragh  Jenkins  to  use  and  enjoy,  upon 
equal  terms,  the  whole  of  tbe  estate  so  long 
as  they  each  lived,  but  tbat  this  estate  should 
remain  intact,  and,  except  the  personal  prop- 
erty in  which  the  fee  Is  meclficalljr  confirmed 
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In  tbe  second,  third,  and  sixth  paragraphs, 
should  pass  to  the  children  of  said  deTlsees; 
and,  further,  that  if  either  John  Qreenleaf 
Darragh  or  Mahel  Darragh  Jenkins  should 
die  without  children,  then  hla  or  her  por- 
tion of  such  estate  should  pass  to  the  other. 

Appellees  urge  that  the  devise  of  tbe  cer- 
tain personal  property  mentioned  In  para- 
graphs 2,  S,  and  6  of  the  will  must  take  tbe 
same  course  as  the  devise  of  all  the  balance 
of  tbe  estate ;  tbat  the  first  paragraph  is  an 
absolute  devise  of  tbe  whole  estate;  and 
tiiat  If  we  should  bold  <aa  appellee  slgnifl- 
cantly  surmise  we  will  do)  tbat  tbe  devise  of 
the  estate  other  than  the  articles  mentioned 
In  those  paragraphs  Is  limited  by  paragraphs 
4  and  5.  then  we  must  hold  also  tbat  tbe 
limitations  apply  with  equal  force  to  the 
kitchen  utensils,  etc.,  speclflcally  distributed 
In  paragraphs  2,  3,  and  6.  But  this  position 
Is  in  our  opinion  Insupportable,  notwith- 
standing Its  apparent  logic.  We  think  the 
testatrix  sought  In  paragraphs  2,  3,  and  6  to 
except  the  articles  therein  mentioned  from 
the  operation  of  the  provisions  of  paragraphs 
4  and  6.  This  Is  made  obvious,  we  think,  by 
tbe  very  nature  of  those  articles,  by  the  sig- 
nificant fact  tbat  testatrix  singled  them  out, 
and,  reiterating  the  gift  In  fee,  specifically 
dlBtrlbnted  them  In  a  peculiarly  appropriate' 
way  among  tbe  devisees,  and  by  tbe  further 
fact  of  the  omiiralon  of  any  provision  for  a 
sabsequent  devise  over  as  to  these  articles. 

provisions  of  paragraphs  2,  S,  and  6  are, 
as  to  the  articles  mentioned,  confirmatory  of 
the  absolute  devise  In  paragraph  1,  while 
the  provisions  of  paragraphs  4  and  6  are  In 
positive  derogation  thereof. 

Having  ascertained  as  best  we  conld  the  In- 
tention of  the  maker  of  tbe  will,  it  becomes 
tbe  duty  of  tbe  court  to  give  effect  to  this 
Intention,  If  that  can  be  done  with  due  re- 
spect and  regard  to  public  policy,  to  the  com- 
mon lav,  and  to  the  statute  law  of  the  state. 
Appellees  urge  tbat  the  langnage  of  para- 
graphs 4  and  5  Is  ramfused  and  of  doubtful 
impnrt,  and  the  purposes  thereof  obscure, 
and  cannot  serve  to  limit  tbe  devise  so  clear- 
ly expressed  in  tbe  first  paragraph.  While 
it  Is  true  tbat  tbe  language  of  thla  paragraph 
Is  pecnllar.  to  say  the  least  of  It,  we  tbtnk 
tbat  the  Intention  of  tbe  testatrix  as  therein 
expressed  Is  anmlstakahle  and  enforceable. 

Bo.  keeping  In  mind  tbe  first  paragraph  of 
the  will.  In  wblcb  the  testatrix  devises  ber 
estate  In  equal  shares  to  her  two  children, 
and  pflTS  graphs  2.  8,  and  0,  In  which  tbe  fee 
In  certain  personal  property  Is  confirmed  by 
speeifle  distribution,  we  pass  on  to  a  con- 
struction. In  their  order,  of  the  fourtb  and 
fifth  paragraphs,  the  provisions  of  which 
give  rise  to  this  litigation.  Tbe  fourtb  par- 
agraph will  be  quoted  again : 

"In  case  John  Greealeaf  Darragh  dies  before 
his  sister,  Mabel  Darrafrh  Jenkins,  without 
helm  of  his  body,  all  of  his  portion  of  tbe 
estate  shall  go  to  my  said  daughter,  Mabel 


Darragh  JenUns;  but  if  he  dies  learing  lane 
of  hiB  own  body,  then  Us  said  heirs  shall 
inherit  his  portioo  of  said  estate." 

Appellant,  Jdhn  Darragh  Barmore^  con- 
tends that  this  provision,  taken  In  connection 
witb  and  as  a  limitation  upon  Oie  first  ];Hira< 
graph,  conveys  to  John  Greenleaf  Darragh 
a  qualified  defeasible  fee  In  t3ie  ostate,  sob* 
ject  to  be  defeated  upon  his  death  without 
issue.  Appellees  urge,  on  fbe  contrary,  that* 
whetber  so  Intended  by  testatrix  or  not,  the 
provisions  at  this  paragraph  cannot  operate 
as  a  ]lmitati<m  upon  tbe  tee  passing  direct- 
ly to  John  Greenleaf  Darragh  under  the  first 
paragraph.  Appellees  base  this  contention 
upon  several  contenttons,  wbidi  will  be  now 
considered. 

[1]  First,  It  la  urged  that  the  flrat  para- 
grai^  of  the  wUl  "createa  an  abatdate  ea- 
tate  in  fee  simple,"  and  that  "a  snbsequent 
paragraph  which  attempts  a  limitation  over 
to  another  upon  the  absolute  estate  already 
devised  is  repugnant  to  and  inconsistent  witb 
the  absolute  property  in  tbe  first  devisees 
and  is  void."  It  la  true  that  the  first  para- 
graph,  when  taken  alone,  and  Ignoring  all 
the  other  provisions  of  the  will,  creates  an 
estate  In  tee  simple  in  tbe  named  bfrnefld- 
arles.  Bat  we  are  not  permitted  to  look  alone 
to  the  fint  or  any  partlcolar  paragraph  of 
the  Instrumentt  or  to  Ignore  any  pro  vision 
or  provisions,  or  all  tbe  provisions  but  tbe 
fint  or  any  particular  one  We  must  look 
to  all  the  provislona  when  we  set  aboat  In 
good  faith  to  ascertain  the  intention  and 
give  effect  thereto.  This  rule,  now  thor- 
oughly settled  by  the  decisions.  Is  well  stat- 
ed by  Hr.  Justice  Stayton,  in  Mc&iurry  v. 
Stanley,  69  Tex.  227,  6  S.  W.  412.  and  qnoted 
with  approval  by  Chief  Justice  Oalnes  In 
Dalln  V.  Moore,  96  Tex.  IBS,  70  S.  W.  742: 

"In  construing  the  will  all  of  Its  provisfons 
should  be  looked  to  for  the  purpose  of  aseer- 
tainlng  what  the  real  intention  of  the  tpstatrix 
was;  and,  if  this  can  be  ascertained  from  the 
language  of  the  Instrnment,  then  any  particu- 
lar paragraph  of  the  will,  which,  considered 
alone,  would  indicate  a  contrary  Intent,  must 
yield  to  the  intention  manifested  by  the  whole 
tnstrnment" 

t2l  In  support  of  their  proposition  now  un- 
der discussion,  appellees  <AtB  a  number  of 
authorltlee,  Includhig  article  1106,  B.  8^  as 
follows: 

"Every  estate  In  lands  wUdi  shall  here- 
after be  granted,  conveyed  or  devised  to  one 
although  other  words  heretofore  necessary 
at  common  law  to  transfer  an  estate  in  fee 
simple  be  not  added,  shall  be  deemed  a  fee 
simple,  if  a  less  estate  be  not  limited  by  ex- 
press words  or  do  not  appear  to  have  been 
granted,  conveyed  or  devised  by  eonstmction 
or  operation  of  law.** 

We  do  not,  by  any  means,  undertake  to 
question  the  value  or  Justice  of  this  provi- 
sion of  the  Btatuta.  But  we  do  not  regard 
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It  u  nuiterUil  ben,  teatnse  It  appean  to  ua 
tliat  tbe  UmttatttniB  In  ibe  toarth  pwragraph 
ot  the  will  are  la  fact  by  "expnn  woMa,'* 
tbe  meaning  and  purpose  of  wbicb  are  un- 
mistakable. Tho  role  embraced  in  article 
1106  la  after  all  but  tbe  mle  of  tbe  dedskma, 
and  wblle  It  la  followed  in  some  of  the  ao- 
tborttiea  cited  by  appellees,  none  of  tbem 
goes  farther  than  the  statute  In  QOeatlon. 
het  us  quote  further  from  Mclfnrry  Stan- 
ley, supra : 

'rrhere  are  euet  that  boM  that  «n  absolnt« 
power  of  dispositiMi,  i^ren  to  the  first  taker 
for  his  own  benefit,  renders  a  snbaeqnent  lim- 
itation TOid  for  repugnancy,  and  tbe  dedslooe 
were  made  by  coarta  for  whose  opinions  we 
bave  the  highest  respect.  We,  however,  doubt 
tbe  propriety  of  appljring  snob  an  arbitrary 
mle  in  tbe  coniCruction  of  testamentary  pa- 
pers, for  it  woold  often  defeat  the  Intention 
of  a  testator,  as  dearly  expressed  as  may 
be  the  intentkm  to  confer  on  the  first  taker 
a  particular  estate,  with  power  to  dispose  of  a 
part  or  the  whole  of  tbe  pri^rty.  At  most 
it  is  bnt  a  rule,  technical  in  its  natnre,  based 
opon  the  presumed  intention  of  a  testator, 
which  ought  never  to  be  given  a  controlling 
effect  when,  by  the  clear  language  of  a  will, 
it  appears  that  tbe  testator  did  not  intend 
that  tbe  first  taker  shonhl  have  an  absolate 
esute  in  fee  for  bis  own  use  and  benefit  Any 
other  ruling  may  make  tbe  intention  of  a  tea- 
tator  to  depend  on  a  presumption  of  fact,  when 
the  testator,  by  his  own  language,  has  made 
his  intention  dear  and  thus  left  no  occasion 
for  indulging  in  presumptions. 

"It  is  alwajrs  dangerous  to  adopt  arbitrary 
rules  for  the  construction  of  testamentary  pa- 
pers. It  is  no  doubt  true  that,  when  an  es- 
tate is  ^yen  in  one  part  of  a  will,  in  dear  and 
decisive  terms,  sneh  estate  csnnot  be  taken 
away  or  cat  down  by  any  snbseqnent  words 
tliat  are  not  as  dear  and  dedaiTe  as  the  words 
of  the  dense  giving  tbe  estate.  As  said  by 
tiie  Court  of  Appeals  of  New  York:  The 
mle  that  a  limitation  over  to  one  cannot  be 
based  upon  a  primary  devise  of  an  absolute 
estate  to  another  Is  founded  entirely  upon 
the  supposed  intention  of  the  testator.  TVhen 
provisions  are  irreconcilably  conflicting,  one 
must  five  way  to  the  other,  and  that  mnat  be 
adopted  wUeh  seems  to  accord  most  dearly 
with  the  testator's  primary  object  in  executing 
the  iiuatrument;  but  when,  by  limiting  the  char- 
acter of  the  first  estate,'  the  second  may  aiso 
be  preserved,  tt  is  dearly  the  duty  of  the  court 
to  do  so,  unless  such  a  constmction  Is  subvert 
sire  of  the  general  scheme  of  the  will,  or  for- 
bidden by  some  infiexible  rule  of  law.*  Wager 
et  al.  T.  Wager,  06  N.  T.  174." 

[3]  App^leee^  next  prppoaltion  la  best 
stated  by  aootlng  It: 

**Wbere,  as  in  this  ease,  the  absohite  title 
to  the  real  property  la  devised  to  appellees  in 
fee  simple  by  the  first  paragraph  of  the  will, 
the  devise  over  in  case  of  thdr  death  which 
Is  provided  for  in  the  fourth  and  fifth  para- 
grmplis  is,  upon  well-settled  principles  of  law, 
eonstmed  to  mean  the  death  of  the  appellees 
oecnnlnff  during  tbe  lifetime  of  testatrix, 
^ee,  however,  appellees  survived  the  testa- 
td^  tika  UartlJittsna  and  oaotinfMuIea  pro- 


vided for  in  the  fourth  and  fifth  paragraphs  of 
the  will  are  read  out  of  the  will,  and  the  will 
is  to  be  construed  as  If  said  paragraphs  were 
not  contained  therein.** 

It  Is  true  that  where  It  Is  provided  in  a 
will  that  an  estate  shall  take  a  certain  courra 
"in  case  of  the  death  of  a  named  person, 
the  courts  now  constme  such  words  to  mean 
"In  case  auch  person  dies  before  the  t^tator 
dies."  8t  Paul's  Sanitarium  r.  Freeman, 
102  Tex.  376, 117  S.  W.  425, 132  Am.  Bt  Rep. 
886;  Johnston  v.  Reyes,  183  S,  W.  7.  Thia 
holding  la  DOW  the  established  rale,  and  the 
contention  of  apiKlIees  is  undoubtedly  cor- 
rect, In  the  abstract  But  the  provision  in 
the  fourth  paragraph  of  the  C^rragh  will 
does  not  furnish  a  concrete  example  for  the 
applicatlcm  of  this  rule,  because  here  tbe 
contingency  named  Is  not  merely  "in  case 
John  Greenleaf  Darragh  dies,"  but  Is  "In 
case  John  Greenleaf  Darragh  dies  before 
his  sister,  Mabel  Darra^  Jenkins,  without 
heirs  of  his  body."  The  contingency  con- 
templated, then,  la  not  merely  tbe  death  of 
John  Greenleaf  Darragh,  which  Is  not  a  con- 
tingency at  all,  but  a  certainty,  but  compris- 
es two  events,  to  vrtt :  (fi)  The  death  of  Dar- 
ns^ prior  to  the  deaOt  of  his  sister,  and  (b) 
bla  death  without  belrs  of  hla  body,  neither 
of  which  ermts  Is  e^ain,  and  neither  of 
wbldi  has  yet  occurred.  St  Paul's  Sanita- 
rium T.  Freeman,  snpra. 

[4]  In  connection  witb  tbe  phase  of  the 
case  now  under  discussion,  appellees  have 
much  to  say  of  the  rule  In  Shelley's  Case, 
wbtdi  th^  IngeniouBly  Invoke  to  support 
their  contention  Qiat  nnder  the  terms  of  the 
will  the  estate  was  conveyed  in  fee  simple 
to  appellees.  While  it  la  true  that  this  Toler- 
able rule  has  not  always  met  wltb  a  cordial 
reception  Into  tbe  Jurlspradoice  of  Texas 
(Tendick  ▼.  Brettn,  88  Itox.  2719,  and  that  In 
even  a  oomparatlvely  recent  case  tbe  Su- 
preme Oonrt  of  tbe  state  recommended  to  the 
Legislature  that  it  be  repealed  <I«cey  v. 
Floyd,  99  Tex.  112,  87  S.  W.  665),  it  baa 
nerertbeleae  finally  found  a  secure  place  In 
that  jurisprudence;  and  while  Ita  appUcatioo 
may  In  some  cases  work  hardships,  sometimes 
real  but  more  often  merely  aroarent,  it  la 
Juat  as  firmly  a  part  (tf  our  system  as  if  it 
had  been  crystallized  Into  a  statute.  It  has 
been  said  somewhere  that,  aa  a  matter  of 
fact  the  rule  was  created  for  the  purpose  of 
obstructing,  rather  than  effectuating,  inten- 
tion ;  but  that  may  be  said  ot  almost  any  rule 
of  law,  as  this  la.  It  Is  not  a  rule  of  con- 
struction, or  of  Intention.  It  is  essential- 
ly a  wise  role,  tor,  while  it  has  been  buffet- 
ed about  by  the  Legislatures  and  courts  of 
many  lands,  and  railed  at  and  berated 
through  all  that  period  It  baa  nevertheless 
survived  for  more  than  half  a  thousand 
years.  But  this  rule  does  not  apply  to  tbe 
fourth  paragraph  of  the  Darragh  will. 
M  apvelleea  urge         vul  We  lUnlc  tbat 
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ODder  tliat  paragraph  of  the  win  Oie  course 
of  the  devise  ts  afflnnattvely  deflected  from  a 
conflict  with  the  mle  in  Shelley's  Oase. 
ThAt  rule  Is  directed  against  a  devise  over  to 
the  heirs  of  the  first  taker.  And  if  In  the 
first  dftuse  of  the  fourth  paragraph  It  had 
been  provided  that  in  event  of  the  death  of 
Darragh,  the  ancestor,  before  the  death  of 
his  sister  his  heirs  should  take  tbe  estate,  the 
mle  in  question  would  apply.  But  that  Is 
not  the  case  here.  On  the  contrary,  the  pro- 
Tislon  is  that  If  Darragh  should  die  before 
his  rister  and  without  heirs  of  his  body  the 
estate  sAiaU  go,  not  to  his  heirs,  but  to  a 
named  benefldary,  to  wit,  tiis  sister,  and  the 
rule  in  Sheila's  Case  Is  thus  avcrided. 

[I]  In  their  original  brief  appellees  treat 
as  COB  Qm  two  clauses  of  the  fourth  para- 
graph of  the  will,  but  in  their  more  extended 
supplemental  brief  or  argument  tiiey  treat 
the  two  clauses  separately,  as  we  think  must 
be  dxme.  Let  us  analyse  these  clauses  for  a 
moment:  The  first  provides  that  if  John 
Greenleat  Darragh  dies  without  heirs  of  his 
body,  his  sister,  Mabel  Darragh  Jenkins  Uf 
livingD  shall  take  his  part  of  the  estate.  Tb&t 
clause  completely  provides  for  the  contln- 
geucy  described,  and  must  be  tested  by  its 
own  terms  in  determining  Its  validity,  not- 
withstanding the  requlrem^t  that  the 
aeoond  clause,  as  well  as  all  the  other  parts 
of  the  Instrument,  mast  be  looked  to  in  aid  of 
construction  and  In  determining  intention. 
The  first  clause,  then,  provides,  simply  and 
tmmistakably,  that  If  John  Greenleaf  Dar- 
ragh dies  before  Mabel  Darragh  Jenkins,  and 
"without  heirs  of  his  body,"  then  Mabel  Dar- 
ragh Jenkins  shall  take  the  estate  given  him 
In  the  first  paragraph  of  the  wilL  The  pro- 
vision is  complete,  and.  In  our  opinion,  valid, 
and  must  be  given  effect  in  accordance  with 
the  clear  Intention  of  the  testatrix.  The 
second  clause  provides  that  if  John  Greenleaf 
Darragh  "dies  leaving  Issue  of  his  own  Iwdy, 
then  his  said  heirs  shall  inherit  his  portiwt  of 
the  estate."  This  provision  is  Intended, 
obviously,  as  an  alternative  course  tor  the 
estate  to  take  if  it  should  be  deflected  froqi 
the  course  fl:ced  In  the  first  clause  because  of 
the  failure  of  the  basic  contingency  therein 
provided  for — the  death  of  Darragh  before 
that  of  his  sister.  The  second  clause,  when 
considered  alone,  raises  innumwable  ques- 
tlons,  bodi  of  intentiwk  and  construction, 
but  when  considered  in  connection  with  the 
first  clause  bec<»aes  more  simple.  What  is 
meant,  in  the  first  dause,  by  'iwlra  of  his 
body"?  And  in  the  aeoond  by  ^isane  of  hU 
own  body^?  And  by  ■•inherit"?  And  by  "his 
said  belr8''f  Surely,  by  "hetra  of  his  body" 
testatrix  did  not  mean  to  deacribe  that  fdaas 
<tf  perams  who  by  lnb«Itance  take  in  aucoe*- 
wloa  from  generation  to  generatioii,  whicli  U 
the  technical  twM^iwg  of  the  phrase  when  con- 
sidered alone  and  without  reference  to  the 
eontett  of  tb»  Inatromeiit  In  which  It  ia  nsed. 


It  has  besEB  said  that  these  wwds  may  have  a 
double  Import — oub,  an  import  of  designation, 
by  which  it  is  Intended  to  elect  those  hdxs 
In  betag  at  the  time  of  tke  death  oC  the  first 
taker;  and  the  other  an  import  et  UflMsit- 
anc^  meaning  descendanta  throng  all  lotors 
time  so  long  as  there  are  any.  Moreover,  flie 
term  may  be  construed  to  meui,  simply, 
children.  If  it  is  apparrat  from  tbA  cmtsxt 
of  the  iiutmment  In  whidi  It  Is  used  tbst 
sncb  was  the  intoitlon  of  the  testatw. 
Simonton  Case^  98  Tex.  60,  63  S.  W.  339,  TJ 
Am.  St.  Bep.  824.  The  same  may  be  said 
of  the  term  'issue  of  his  own  body,**  as  used 
in  the  second  clause  of  the  ftmrtb  paragrqih. 
Undoubtedly,  the  testatrix  had  tn  contemsto- 
tion  the  same  heixa  when  she  nsed  these  tOr 
presslons.  Tba  seoond  dauss^  as  stated,  li 
an  altematlTe  oC  the  first  davse;  In  the  first 
It  directs  a  coarse  In  the  absoioe  of  certain 
heirs,  and  In  the  second  directs  another 
course  In  the  presence  of  certain  heirs.  Of 
course,  the  same  heirs  were  in  contemplation 
In  both  instances.  And  in  the  second  clause 
it  is  provided  that  If  Darragh  diee  leaving 
"issue  of  his  own  body"  then  his  said  heirs 
"shaU  inherit,"  etc.  To  what  "heirs"  does  tes- 
tatrix refer?  The  word  "heirs"  Is  used  In  the 
first  dause,  but  not  tn  the  second.  Unqnes- 
tionably,  she  had  reference,  however,  to  the 
"heirs"  mentioned  in  the  first  clause  and  to 
the  "Issue"  mentioned  In  the  second  clause; 
throughout  the  paragraph  she  had  in  mind 
the  same  heirs,  whoever  they  were.  And 
there  Is  the  word  'inherit"  In  the  second 
clause  of  the  fourth  paragraph.  Is  it  not 
probable  that  she  means  that  in  the  event 
provided  for  In  this  clause  the  hrfrs  testatrix 
bad  In  mind  should  "take"  rathra  thitn  "in- 
herit"  the  estate  referred  to?  And  yet  the 
respective  meanings  of  the  two  words  are 
different  and  in  legal  effect  In  irreconcilable 
conflict  "Inherit"  Is  a  word  of  limitation; 
"take"  Is  a  word  of  purchase.  A  testa- 
tor can  direct  who  shall  "take"  an  estate: 
but  he  cannot  say  who  shall  "Inherit" 
it  If  the  testatrix  here  nsed  the  word  'in- 
herit" advisedly,  then  she  undertook  to  do 
that  whldi  In  law  she  could  not  do;  If  she 
inadvertently  used  It  In  the  place  of  the 
word  "take,"  then  she  was  doing  that  which 
the  law  permitted  her  to  do. 

[t-l]  The  courts  may,  as  we  have  said,  look 
at  the  context  of  a  wUl  whok  in  search  of  the 
Intention  of  the  testator  In  case  of  ambiguity 
or  uncertainty,  and  upon  aaowtalnlng  such 
Intention  may  harmonize  and  recmicUe  in- 
conslatendes  and  apparent  omfiicta,  and  In 
accomplishing  these  objects  may  give  t» 
words  or  phrases  meanings  other  than  tbcdlr 
tedmlcal  import  When  Hue  Intentlai.  Is 
deariy  ascertainable,  the  courts  wIU  go  far 
In  rearrai^ng  and  modifying  words  and 
phrases  In  order  to  ^ectoate  that  inteutloa, 
and  where  sncb  words  or  phrases  are  suac^ 
tlble  of  two  coDstmoticns,  ods  fwislBtwir 
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with  an  Intention  to  do  nut  wblcjh  the  tea- 
tator  mar  lawfully  do,  and  the  other  con* 
Btstent  with  an  Intention  to  do  that  which  be 
may  not  lawfully  do,  the  one  oonstrnction  will 
be  adopted,  and  the  other  rejected.  Han- 
cock T.  Bntler,  21  Ter.  804.  On  the  other 
hand,  bowever,  the  courts  most  not  Indulge 
In  and  give  effect  to  mere  conjecture  as  to 
tbe  intention  of  a  testator;  that  would  be 
assuming  tbe  power  to  make,  ratber  tbau  cob- 
Btrue,  tbe  will.  PhlUeo  v.  koUIday,  24  Tex. 
88.  Now,  with  these  general  prlndplea  In 
view,  we  will  oideavor  to  state  our  c<m(du- 
sions  as  to  tbe  meaning  and  effect  of  tbe 
fourth  paragraph  of  the  wlU  In  qoestlon, 
which  for  convenience  we  will  restate: 

**In  case  Joha  Greenleaf  Darrsgh  dies  before 
his  lister,  Mabel  Darragh  Jenkins,  without 
faeira  of  Ida  body,  all  of  hia  portion  of  the 
estate  shall  go  to  say  said  daoghter,  Mabel 
Darragh  Jenkbs;  bat  if  he  dies  leaving  issue 
of  his  own  body^  then  bis  said  heirs  s^U  in- 
herit his  portion  of  said  estate." 

The  primary  Intentlm  of  the  testatrix  was, 
oh^oualy  and  of  course,  to  keep  the  estate  In 
her  children  and  grandchildren.  Her  first 
Bt^  to  that  end,  as  expressed  in  the  first 
clause,  was  to  provide  that  If  JiAn  Greenleaf 
Z>arragh  shoalfl  die  before  his  slater,  Mabel 
Darragh  Jenkins,  and  without  heirs  et  his 
body,  all  of  his  portion  of  the  estate  Bhould 
go  to  his  said  sister.  We  tbluk,  as  to  this 
clause,  the  case  comes  sqilarely  under  tbe  de- 
cision In  St.  Paul's  Sanitarium  t.  Freeman, 
supra,  and  that,  surviving  the  testatrix,  John 
Greenleaf  Darragh  did  not  take  title  abso- 
lutely, but  tbat  on  tbe  condition  of  bis 
death  without  belrs  of  bis  body  the  devise 
orer  to  Mabel  Darragb  Jenkins,  If  living,  will 
take  effect  In  the  Freeman  Case,  one  Julian 
Bevercbon  was  the  testator,  and  after  his 
death  Freenian,  tbe  first  taker,  who  bad 
never  married,  brought  suit,  as  Darragb  has 
here  done,  to  have  the  will  construed  and  to 
determine  the  question  of  whether  he  was 
entitled  to  a  fee-simple  title'  In  the  devised 
property,  or  whether  the  estate  he  held  In  the 
property  was  subject  to  be  defeated  by  bis 
death  without  Issue.  In  the  second  para- 
graph of  his  will  Revercbon  devised  all  his 
property  in  fee  to  Freeman,  but  in  a  subse- 
quent paragraph  It  was  provided  that — 

"In  the  event  the  said  Robert  M.  Freeman 
shall  die  without  issue,  then  *  *  *  all  of 
my  said  property  willed  as  aforesaid  (ahall) 
be  given  to"  tbe  aanitariom. 

The  dause  of  tbe  Darragb  will  now  under 
consldentlott  provides  that  "In  case" — which 
means  "In  tbe  event" — "John  Greenleaf 
Darragh  dies  before  bis  sister,  without  heirs 
of  bis  body" — which  as  here  used  means  tbe 
same  as  "without  issue" — ^"aU  of  bis  portion 
of  tbe  estate  shall  go  to  my  said  daughter. 
Ifabel  Darragb  Jenkins."  It  is  obvious  that 
the  purpose,  effect,  and  meaning  of  the  two 


provisions  are  identical.  In  each  Instance  It 
is  provided,  rtmply,  that  in  event  of  the  death 
of  the  first  taker  without  Issue  the  estate 
shall  go  to  Oie  second  taker,  like  question 
now  under  discussion  was  the  only  question 
before  tbe  court  In  the  Freeman  Case, 
except  one  of  construction  of  an  Incidental 
phrase,  which  Is  also  in  point  here.  The 
opinion  in  tbat  case,  written  by  Chief  Jus- 
tice Gaines,  Is  ttioroughly  applicable  to  and 
decisive  of  tbe  question  here,  and  it  vras 
there  held  that  should  Freeman  die  at 
any  time  without  Lssue  tbe  limitation  over  to 
the  sanitarium  sball  take  effect,  and  tbe 
judgmmt  of  tbe  trial  court  that  Freeman 
was  entitled  to  the  property  In  fee  simple 
was  reversed  and  rendered.  In  deference  to 
that  decision  we  bold,  then,  tbat  tbe  ^ect  of 
the  provisions  of  the  first  paragraph  and  the 
first  clause  of  the  fourth  paragraph,  when 
construed  together,  as  they  must  be  Is  not  to 
pass  the  fee  simple  to  John  Greenleaf  Dar- 
ragh upon  the  death  of  testatrix,  but  that  up- 
on tbe  condition  of  his  death  without  issue 
the  limitation  over  to  Mabel  Darragb  Jenkins 
will  take  effect.  In  so  holding,  we  are  not 
unmindful  of  the  earnest  reasoning  of  coun- 
sel, and  the  great  care  and  aMUty  with  which 
they  have  presented  their  contention  tbat 
Mrs.  Darra^  intended  and  tbe  effect  of  the 
law  requires  that  her  son  should,  upon  her 
death,  be  vested  with  the  fee  simple  to  the 
estate  devised.  Such  an  Intention  could  not 
have  been  better  expressed  than  by  designedly 
cnnltting  this  clause  from  the  will ;  but,  tbe 
clause  being  present,  and  designedly  so.  It 
cannot  be  Ignored,  but  must  be  considered, 
and  if  Its  purpose  can  be  lawfully  effected 
that  must  be  done. 

CI]  This  brings  ns  to  the  sectmd  clause  of 
the  fourth  paragraph  <a  the  will.  Primarily, 
it  Is  the  alternative  <rf  the  first  danse,  whl(^ 
provides  for  disposition  of  tbe  estate  If  Dar- 
ragh die  without  leaving  heirs  of  his  body, 
and  stipulates  that  If  Darragh  dies  '^vlng 
Issue  of  his  own  body,  then  his  said  heirs 
sluill  Inherit  his  pwUon  fO.  said  estate."  If 
this  clause  is  considered  alrae,  wltfaont 
testing  Its  purposes  by  reference  to  any  other 
proTlsIons  of  ^e  will,  it  would  probably 
come  within  the  rule  in  Sheilas  Case,  and 
therefore  be  without  effect  We  have  en- 
deavored to  show  that  It  was  tbe  apparent 
purpose  of  testatrix  that  the  estate  should  go 
to  her  two  children  for  their  use  and  enjoy- 
ment, and  upon  the  death  of  either  without 
children,  or  living  issue  of  tbe  body,  as  the 
case  may  be,  the  corpus  of  the  estate  should 
pass  to  tbe  survivor,  but  In  case  of  children 
in  we  case,  and  of  living  Issue  of  tbe  body  in 
the  other,  such  diUdreu  or  Issue  should  take 
the  estate  of  their  respective  ancestors.  And 
the  question  Is,  Oan  this  purpose  be  g^ren 
^ect  under  the  peculiar  language  of  this 
clause?  If  given  their  ^neral  signlflcatloQ, 
the  words  "issue  tA  his  own  body**  are  wwds 
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of  Umltatlon,  and  not  of  parchaM,  and  ta 
tUa  case  would  offend  the  nito  In  SlwUey'a 
Oase^  On  tbe  other  lumd,  if  ttie  testatrix 
Intended  the  words  to  deatgaate  the  bodily 
Isstie  (tf  John  Oreenleaf  Darragh  who  may  be 
In  being  at  Uie  time  of  Us  decease,  tben  tbe 
prorisfoD  does  not  so  trffend.  In  the  one  case 
the  IntentitHi  Is  to  do  that  which  cannot  law- 
fully be  d(Hie;  In  the  other  the  lnt«Uon  la  to 
do  that  which  can  lawfully  be  done.  An  the 
words  as  here  used  suaoeptlble  of  the  last  con^ 
rtructlon.  that  is,  may  these  words  reasonably 
be  construed  to  designate,  and  give  tlie  prop- 
erty to,  persons  In  being  at  the  time  of  the 
deatb  of  John  Gremleaf  Darragh;  bu<A  per- 
sons being  the  issue  of  tbe  latter*a  own  t>ody? 
We  think  so.  Without  reference  to  the  goier- 
al  purposes  of  tbe  testatrix  as  disclosed  by  the 
whole  will,  which  we  think  favors  such  con- 
struction, the  very  language  of  tbe  clause  em- 
bracing these  words,  "if  he  dies  leaving  issue 
of  bis  own  body,"  imports  such  meaning,  and 
raises  tbe  presumption  that  she  did  not  mean 
to  make  tbe  devise  over  to  a  class  of  persons 
Who  take  in  succession  from  generation, 
to  goieratlon.  These  otnervatlcHU  bring  us 
Inevitably  to  the  conclasion  tbat  by  the 
second  clause  of  the  fourth  paragra[di  of  her 
will  Mrs.  Darra£^  Intended,  and  thought  she 
was  giving  expression  to  such  intention,  that 
If  her  son  be  survived  by  Issue  of  bis  own 
body,  such  Issue  then  in  being  should  take 
the  estate,  and  such  being  the  intention,  and 
the  language  being  subject  to  tbat  import.  It 
will  be  given  that  effect  Our  construction, 
then,  of  tbe  fourth  paragraph  of  tbe  will,  twth 
dlauses  thereof  Included,  In  connection  with 
tbe  first  paragraph.  Is  this:  Tbat  by  its 
terms  John  Greenleaf  Darragh  is  given  a  life 
estate  in  one-lialf  of  the  property  of  testa- 
trix other  than  tbat  specifically  devised  In  fee 
In  paragraplis  2,  3,  and  6.  If  he  is  survived 
by  his  sister,  Mabel  Darragh  Jenkins,  but 
not  by  issue  of  his  own  body,  his  sister  will 
take  such  estate;  but  if  be  is  survived  by  is- 
sue of  his  own  body,  tben  those  of  such  Issue 
who  are  living  at  the  time  of  his  death  will 
take  the  estate. 

[1 0]  We  come  now  to  tbe  fifth  paragraph  of 
the  will,  relating  to  the  estate  given  to  Mabel 
Darragh  Jenkins.  It  Is  segregated  into  two 
clauses ;  the  seomd  being  the  alternative  of 
the  first,  which  Is  as  follows: 

"In  case  of  the  death  of  my  daughter,  Mabel 
Darragh  Jenkins,  and  in  case  of  the  deatb  of 
John  Darragh  Barmore,  her  child,  tben  the 
said  John  Greenleaf  Darragh,  if  living,  or 
his  heirs*  as  hereinabove  stated,  shall  take  her 
esute.  •  • 

We  have  shown  tbat  where  a  devise  Is 
made  over  to  one  'in  case  oC  the  death"  of 
another,  and  no  other  contingency  Is  Inter- 
posed, the  death  contonpiated  is  one  occur* 
ring  before  tbe  death  of  the  testator,  and  ap- 
plying tbat  rule  to  the  Clause  quoted,  tbe  pro- 
TlsloB  'ia  •rant  of  taw  dsatb  oC'  Mabel  Dar- 


ragh Jenkins  and  John  Darragh  Barmore 
means  In  event  ct  their  deaths  before  ttM 
deatb  -  at  testatrix.  Tbe  law  conatnietloB 
writes  tbe  lOumse  to  read  this  way: 

*^n  esse  of  the  death  of  my  daafhtcr,  Mabel 
Darragh  Jenkini,  before  the  death  of  testa- 
trix, and  h)  case  of  tbe  death  of  John  Dar- 
ragh Barmore  before  the  deatb  of  testatrix, 
then  tbe  said  John  Greenleaf  Darragh  If  tir- 
ing, or  his  heirs,  as  hereinabore  stated*  shall 
take  her  estate." 

It  Is  probaUe  that  testatrix  intended  tiiere 
to  provide  tbat  If  t>otb  Mrs.  Jenkins  and  her 
child  died  before  Darra^  died,  then  DarraSh 
or  the  heirs  of  his  own  body  would  take 
But  it  is  not  BO  exinessed,  and  It  would  be 
repugnant  to  a  settled  rale  of  ctmstructlon  to 
write  tbat  contingency  into  tbe  provi^n. 
So  tbe  oontlngoicy  provided  for  by  impUca- 
tlon— the  deatb  of  both  Mrs.  Joiklns  and  her 
son  before  the  death  of  testatrix — did  not 
occur,  and  Is  now  impossible  of  occnrrenoe, 
and  accordingly  the  devise  lapses. 

[t1]  Tbe  secmid  clause  of  the  fifth  para- 
graph, aa  an  alternative  of  the  first  clause^ 
provides  that  "in  case  tbat  the  said  Mabel 
Darragh  Jenkins  at  her  death  shall  leave 
children,  which  Includes  John  Darragta 
Barmore,  ber  children  shall  Inherit  her 
estate,  share  and  share  alike."  Tbe  clause 
would  be  simple,  but  for  the  phrase  "whldi 
Includes  John  Darragh  Barmore"  and  tbe 
use  of  the  word  "Inherit."  The  purpose 
of  affirmatively  designating  the  son  as  one 
of  the  children  of  his  mother  is  to  us  in- 
expltcabla  But  as  the  reference  seems 
harmless,  and  without  any  influence  nprai  tbe 
Intention  or  CMistructlon  of  the  clause^  it 
should  be  treated  as  surplusage  and  of  no 
effect  for  any  purpose.  For  reasons  wbldi 
we  have  already  set  up  In  discussing  the  use 
of  the  word  "Inherit"  in  the  fourth  para- 
graph, it  must  be  held  tbat  that  word  was 
likewise  inadvertently  used  in  the  dfth.  It 
la  obvious  that  the  derise  over  Is  to  tbe 
children  who  may  survive  the  first  taker, 
and  that  a  word  of  porduse^  rather  than  ot 
Umltatlffli,  was  intended.  This  purpose^  It 
seems  to  us,  is  emphasized  by  tbe  use  of  tbe 
qualifying  worda  "share  and  share  alike." 
It  Is  quite  unlikely  that  testatrix  would  at- 
tempt to  exercise  a  control  over  the  estate 
that  the  law  does  not  permit  by  directing  Its 
coarse  of  Inheritance  after  the  deatb  of  tbe 
first  taker,  but  It  la  IncractfTOble  that  die 
would  undertake  to  say  In  what  pr<H)ortlonB 
It  durald  thus  descend.  We  thliA  the  provU 
sloa  that  Uw  property  pass  share  and  share 
alike  to  the  children  Is  conclusive  of  tbe  in- 
tention that  It  pass  by  purchase,  and  not  by 
limitation.  So  we  hold  that  tbe  second 
dauae  of  tbe  fifth  paragraph  of  the  will 
limits Mabd  Darrafi^  Jenkins  ton  llfeeetate^ 
with  remainder  over  to  those  of  ber  diUdrasi 
who  may  surrive  her. 

[12,11]  We  will  dlacnu  again  for  a  moi 
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nent  tbe  serwfb  patagrapb  of  the  will.  The 
first  clause  It  precatory  merely,  and  It  Is  left 
to  the  will  of  John  Greenleaf  Darragh  and 
Mabel  Darra^  Jatkins  whether  Its  prorl- 
■lons  shall  be  r^rded.  The  second  clause 
directs  that  the  rights  that  John  Darragh 
Barmore  receives  nnder  the  provislona  of  the 
will  shall  revert  to  others  If  he  givee  any  of 
the  estate  he  inherits  under  the  will  to  any 
of  his  Barmore  kin.  This  provision  Is,  of 
course,  for  obvious  reasons,  vcdd.  This 
brings  us  to  the  end  of  the  will  so  far  aa  oon- 
■tmctlon  Is  concerned. 

The  Judgment  of  the  trial  court  Is  reversed 
and  here  rendered  as  follows: 

(1)  That  John  Oreenleaf  Darragh  and 
Mabel  Darragh  Jenkins  take  a  life  estate, 
■hare  and  share  alike,  in  the  prt^rty  owned 
by  testatrix  at  the  time  of  her  death,  other 
than  the  personal  property  qiecffleaUr  devis- 
ed In  fee  and  distributed  the  prciTlstOBS 
of  paragraphs  2,  8,  and  6. 

^  That  if  John  Greenleaf  Darragh  dies 
before  t^ie  death  of  Mabel  Darragh  Jenkins, 
without  heirs  of  his  body  then  living,  the  said 
Mabel  Darragh  Jenkins  shall  take  his  share 
of  the  estate,  Qther  then  mentioned  in  para- 
graphs 2,  S,  and  0,  but  If  he  Is  survived  by 
issue  of  his  own  body,  sudh  Issue  living  at  the 
time  of  his  death  shall  take  said  estate. 

(3)  That  upon  the  death  of  Mab^  barragh 
Jenkina  her  children  shall  take  that  pruperty 
In  which  in  said  will  she  is  given  a  life  eatate. 

Reversed  and  rendered. 

COBBS.  J.,  ent««d  bis  disquaUflcatkm,  and 
did  not  partldpftte  In  this  dedalon. 


FORT  WORTH  ELEVATORS  CO.  v.  KEEL 
&  SON  at  al.   (No.  7892.) 

CCourt  of  Civil  iM>pealB  of  Texas.  GalvestoiL 
April  1,  1921.   Rebearing  Denied 
April  28,  1921.) 

1.  Sales  «=>200(2)— Where  wheat  shipped  eoa- 
slfaei  to  shipper's  order,  title  passes  oh  tbs 
paymast  of  draft  attaofteri  to  UU  of  ladlni 
and  .Mlvafy  of  the  bill  of  ladlaoi  though 
wolflhlog  at  destlaatioB  necessary* 

Where  wheat  Is  purchased  and  shipped  by 
raft  consigned  to  shipper's  order,  and  drafts  for 
the  price  are  sent  through  banks,  with  bills  of 
la£ng  attached,  and  such  drafts  are  paid  by 
the  purchaser,  and  bills  of  lading  delivered  to 
him,  title  passes  to  the  purchaser,  notwltb- 
atasding  that  the  wheat  must  be  measured  or 
weighed  at  destination  to  definitely  determine 
the  exact  sum  to  be  paid  for  the  entire  mass. 

2.  Carriers  «3»8ft~Carrier  relfevod  of  liability 
for  aklpmaat  oa  delivery  to  purohasar's 
ai««t. 

Where  a  seller  of  wheat  shipped  it  by  rail 
to  his  order,  with  a  draft  and  bill  of  lading  at- 
tached, and  the  carrier  delivered  it  to  a  wharf 


company,  which  was  the  agent  of  the  purebaser 
authorised  to  receive  it,  the  carrier  thereafter 
owed  no  legal  dnty  r^tivo  to  the  proteetiai 
of  the  wheat. 

3.  Carrier*  <»=»t34— Wharves  •9=»20(7)— EvU 
denoe  held  to  show  proximate  eanse  of  loss 
of  wheat  doe  to  act  of  God. 

In  an  action  by  a  purchaser  of  two  carloads 
of  wheat  brought  agaiost  the  seller,  the  carrier, 
and  a  wharf  company,  where  it  appeared  that 
during  a  flood  the  wharf  company  hauled  the 
cars  into  the  yarda  of  a  railroad  company* 
where  they  were  destroyed  by  fire  caused  by  the 
flood  waters  reaching  an  adjacent  car  of  un- 
slacked  lime,  the  undispated  evidence  held-  to 
show  that  the  proximate  cauae  of  loss  of  the 
wheat  was  due  to  a  storm  properly  daaslfled  as 
an  act  of  God. 

4.  Wliarvsa  «»20(l)— Reneval  of  wheat  by 
wharf  eoBipany  to  iriaoe  where  destr«ysd  bold 
roBiote  eari  not  proxlnate  oa»a  of  toes. 

In  an  action  by  a  pnrchaser  of  wheat  against 
the  seller,  the  carrier,  and  a  wharf  company  for 
loss  of  the  wheat  by  fire  due  to  flood  watera 
produced  by  a  storm  reaching  a  car  of  unelacked 
lime,  where  it  appeared  that  the  wharf  com- 
pany, after  the  wheat  had  been  delivered  to  it, 
was  forced  to  haul  the  cara  to  another  point 
and  to  leave  them  In  the  yards  of  a  third  party 
where  the  loss  ooeorred,  the  removal  by  the 
wharf  eonipany«  if  neiliKciiee,  was  the  remote, 
and  not  the  proximate,  cause  of  the  lose. 

5.  Wharves  ^20(7)  —  Evldtface  antalslai 
Hading  that  less  fro*  stem  oetid  not  have 
been  preventsd  by  dtfSDilaBt 

In  an  action  by  a  pnrchaBer  of  two  carloads 
of  wheat  against  the  seller,  the  carrier,  and 
a  wharf  company  to  which  it  had  hem  ddlver- 
ed,  where  it  appeared  that  becauae  of  a  storm 
flood  waters  gathered  to  a  height  forcing  the 
wharf  company  to  move  the  cars  to  a  place 
where  they  were  destroyed  by  fire,  caused  by 
water  reaching  unslacked  lime,  evidence  held 
to  support  a  finding  that  the  damage  by  high 
water  from  the  storm  coald  not  be  prevented  by 
the  wharf  company  at  a  reasonable  expense  and 
without  injury  to  othera. 

e.  Wharves  ^20(1)— Wharf  company  held 
not  obligated  to  raise  traclts  tdiove  level  of 
flood  waters  of  prevloas  storms  to  prevsat  In- 
Jary  to  wheat  deliversd  to  It. 

In  an  action  by  a  purchaser  of  wheat 
against  the  seller,  the  carrier,  and  a  wharf  com- 
pany to  which' it  had  been  delivered,  for  its  loss 
by  fire  occurring  through  flood  watera  reaching 
a  car  of  nnslacked  lime  at  a  point  to  which  the 
wharf  company  bad  been  forced  to  move  the 
cars  in  an  effort  to  protect  them,  iield  that  the 
wharf  company  could  not  be  charged  with  antic- 
ipation of  the  severity  of  the  storm,  and  waa 
not  obligated  to  go  to  great  expense  to  raise  its 
track  beyond  the  level  of  flood  waters  of  pre- 
riouB  storms. 

7.  Wharves  ^=»20( I)— Removal  of  wheat  by 
wharf  company  to  escape  floods  held  set  ao- 
tloaable  negllgenoe. 

In  an  action  by  a  purchaser  of  wheat  against 
a  wharf  company  to  which  It  had  been  deliver- 
ed for  ita  loss  by  fire  caused  by  flood  waters 
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noddnc  an  tdjaeent  eu  oC  nulaeked  lime  fai 
tbe  jftrda  of  «  third  partr,  to  which  tb«  wharf 
eompany  bad  moved  it  to  escape  the  floods,  such 
removal  kel^  not  under  the  evidence  actlooaU* 
Degligence,  it  beiofir  made  in  good  faith  in  the 
etrees  of  grave  and  Impending  danger,  and  with 
the  view  of  saving  the  property  from  injury. 

Appeal  from  )DiBtxlct  Oonrt,  Qalvestoa 
Coun^;  Bobt  O.  Street*  Jodgeu 

Actloo  by  tb*  Fort  Worth  Blenton  CVm- 
puy  against  Keel  &  Son  and  oOiers.  Judg^ 
meat  for  defendants,  and  jdaintur  appeals. 
Affirmed.  ■ 

Maco  &  Minor  Stewart,  of  Oalveattm,  Al- 
bert 3,  De  Langa,  of  Houston,  and  JoleaDam- 
lanl  and  W.  N.  Zlzm,  both  of  Qalveston,  for 
appellant 

James  B.  A  Charles  J.  Stnbbs,  of  Galves- 
ton, and  Davis  &  Davis,  bc  Gainesville,  for 
appellee  Keel  &  Son. 

Lee,  Lomax,  Wren  ft  Smith,  of  Fort  Worth, 
for  appellee  Gulf,  O.  ft  S.  F.  Ry.  Co. 

Terry,  Gavin  ft  Mills,  of  Galveston,  and 
Thompson.  Benight,  Baker  ft  Harris,  and  Geo. 
S.  Wright,  aU  of  Dallas^  for  appeUee  Wharf 
Co. 

liANB,  2.  This  enft  was  broogbt  bj  appel- 
lant, Fort  Worth  Blevattnv  Company,  on  the 
19th  day  of  Dec^ber,  1916,  against  J.  Z. 
Ke^  and  W.  U  ISeel,  parties  <K»npoBlng  the 
Arm  of  Keel  ft  Son,  the  Gulf,  Colorado  ft 
Santa  Vt  Ballroad  Company,  her^uafter  re- 
ferred to  as  the  Santa  F6  Company,  and  the 
Galveston  Wharf  Company,  hereinafter  call- 
ed the  Wharf  Company,  to  recover  the  sum 
of  $2,364.63,  the  value  of  two  cars  of  wheat 
The  plaintiff  In  Its  <Hrlglnal  petition,  In  effect, 
alleged: 

That  on  the  6th  day  of  Angost  191S,  it 
and  the  d^endants  Keel  ft  Son  entered  into 
a  contract  wbereby  the  latter  agreed  to  sell 
and  dellTOT  to  the  former  at  Galveston,  Tex., 
for  export,  two  cam  of  No.  2  bulk  wbeat,  ctm- 
talnlng  1,000  bushels  each,  for  whi<di  the 
purchaser  agreed  to  pay  the  sdler  $1.20^ 
per  busb^  or  a  gross  som  of  92,410^  less 
$46.47  unpaid  freight  ^rges  from  Gaines- 
ville, Tex.,  to  Galveston,  Tex.i  that  it  was 
tbo  understanding  and  agreement  of  the  con- 
tracting parties  fliat  the  w^s^t  and  grades 
of  the  wheat  as  ascnrtalned  at  Galveston 
dwuld  goran  In  ttie  final  settlement  between 
said  parties,  and  that  the  ctmtract  of  sale 
and  pnrt^base  shonld  not  be  complete  until 
all  of  the  wheat  had  arrived  at  Galveston 
for  export,  and  had  been  inspected,  weighed, 
and  accepted  by  the  purchaser;  that  there- 
after in  due  time  KesA  ft  Son,  the  sellers,  did 
deliver  the  two  cars  of  wheat  to  the  Santa 
FS  Ballroad  Company,  to  be  by  said  com- 
pany transported  to  Galveston  and  to  be  there 
delivered  to  the  purcbaseor.  Fort  Worth  Ble- 
vatots  Company,  and  that  the  Santa  F«  Com- 
pany eizeeDted  and  deUvered  to  Keel  ft  Son  a 


btn  of  lading  for  eftA  of  said  can  of  wbcvU 
showing  that  tadi  contained  1,000  bushelj^ 
that  said  bills  of  ladling  contained  a  stlpola- 
tlon  that  the  wbeat  sboold  be  delivered  to 
sUiq^era'  order,  noOtj  the  Fort  Worth  EI»- 
vators  Company;  that  audi  billa  of  lodlns 
with  drafts  attadked  thereto  for  the  purcfaase 
price  of  the  wheat  w«re  sent  to  the  Fort 
Wort  E3evatorB  Company  by  Keel  ft  Son  <m 
the  Ifh  day  of  August,  1915,  and  that  they 
were  received  by  the  Fort  Worth  Elevators 
GtMBpany  at  Fort  Worth,  Tex.,  <m  the  Ttli 
day  of  August  1916,  and  that  said  drafts 
wei«  paid  in  full,  less  the  sum  of  $45.47. 
part  of  the  freight  <Aarge8,  the  net  sum  so 
paid  b^g  $2.30453,  that  being  the  sum 
which  the  purchaser  had  contracted  to  pay 
Ke^  ft  Son  for  the  wbeat;  that  the  sum  so 
paid  was  the  reasonable  market  value  of  Oie 
wheat  at  Galveston  at  the  time  of  the  oon- 
versl<m  thereof  by  the  defendanta. 

"That  laid  payments  aforesaid  were  made  to 
the  shipper  becaoae  the  plaintiff  relied  absolate- 
ly  and  implicitly  upon  tht  correctness  of  said 
drafts  and  bills  of  lading  and  upon  the  agre«> 
ment  of  the  defendant  shipper  and  the  obliga- 
tion of  the  defendant  railway  company  to  de- 
liver to  the  plaintiff  at  Galveston,  Tez^  the 
quality  and  quanti^  of  wheat  contracted  for, 
and  ^at  such  payments  were  made  in  accord- 
ance with  the  custom  prevailing  in  the  grain 
trade  of  the  state  of  Texas  and  the  custom 
commonly  used  by  and  between  the  plaintiff 
and  the  shipper;  that  the  said  bills  of  lading 
and  each  of  them  were  properly  Indorsed  by  the 
shipper,  and  that  the  plaintiff,  upon  the  pay- 
ment ot  the  drafts  attached  to  such  bills  of 
lading,  and  upon  proeurijig  possession  of  such 
bins  of  lading,  became  the  owner  and  bolder 
tliereof,  and  that  It  is  now,  and  has  been  at 
all  times  idiiee  the  payment  of  the  aforesaid 
drafts,  the  owner  and  holder  of  said  bills  of 
lading,  and  of  each  of  them,  and  the  defend- 
ant railway  company  became  thereby  bound  to 
deliver  the  grain  as  described  in  said  bill  of 
lading  to  the  plaintiff  at  Galveston,  Tex.,  far 
export** 

miat  it  wits  well  known  to  an  the  defend* 
ants  that  eald  wheat  was  intended  for  ex- 
port to  pt^ta  without  the  United  States  hy 
water  from  Galveston;  that  the  defendant 
Wharf  Company,  as  well  as  the  Santa  Ff 
Company,  was  a  common  carrier  and  pnbUe 
transportation  company,  raalntaliilng  lines 
of  railroad  and  transportation  facilities  con- 
nected with  the  line  of  railway  of  the  Santa 
F6  Company,  terminating  at  the  water's  edge 
at  the  port  of  Galveston,  and  connected  with 
an  elevator  owned,  maintained,  and  operated 
by  said  Wharf  Company. 

*^at  the  railway  had  no  facilities  at  Galves- 
ton for  the  delivery  of  grain  and  in  contract- 
ing to  so  deliver  said  grain  for  export  said  rail- 
way bound  and  obligated  itself  to  arrange  for 
some  connecting  line  at  Oalvcston  to  be  tv  it 
selected  for  the  ezcbange  «f  aald  grain  from  the 
line  of  sold  railway  to  an  ^vatcw  aecesasry 
to  handle  ssld  groin;  sv  from  cots  te  sfclpsite 
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for  export,  and  pTafntiffi  allege  upon  Infonna- 
tioo  and  belief  and  assert  it  to  be  a  fact  that 
tlie  railway  compan;  by  some  arrangement,  the 
tenoB  of  which  are  unknown  to  the  pluntiff, 
Mfverwl  tht  uUd  arain  to  the  Wharf  Oo«vany 
/or  deliDerv  to  pUUnHIt  at  thij^t  tide  or  in  tht 
ei«Mtor  of  vUd  Wharf  Oompanj/,  and  that  the 
mmI  Whmi  Oompa»if  accepted  and  received 
mmA  grain  for  tuch  delivery  to  the  piaintiif. 
(ItaUci  ouri.) 

"Tliat  plaintiff  has  no  knowledce  of  the  facts, 
If  any,  as  to  what  diapoaltion  was  made  of  said 
snin  after  delivery  was  made  by  the  said  ahip- 
pev  to  defendant  railway,  other  than  the  con- 
flicting daima  made  by  defendant  raOway  and 
dttfandut  whaif  company  to  plaintiff  as  to  the 
whereabouts  of  snch  gr^,  the  truth  concern- 
ing such  shipment  of  said  grain  being  wholly 
within  the  knowledge  of  the  defendant  railway 
•ad  the  Wharf  Company,  both  of  said  defend- 
ants knowing  all  the  facts  conceming  the  Bame. 
.and  none  of  taid  facta  being  known  to  plain- 
tiff. Defendant  railway  advised  plaintiff  that 
aald  grain  wa^  delivered  to  said  Wharf  Com- 
pany, whicb  latter  company  contends  that  said 
KTaio  was  not  delivered  to  it  by  said  railway 
company,  bnt  that  it  was  retained  by  the  said 
raShnj,  and  plaintiff  bad  made  demand  upon 
Mid  slipper,  raflway,  and  said  Wharf  Oompany 
for  delivery  of  said  grain  in  aceordanca  with  the 
Urms  of  said  contract  and  bill  of  lading,  but 
■aid  defendants  have  failed  and  refused,  and 
■till  fail  and  refuse,  to  deliver  same  to  plain- 
tiffa,  but  have  converted  said  grain  to  their 
own  use  or  to  the  use  of  one  or  the  other  of 
tbam,  tlia  f  aeta  of  sudi  oonveisioii  being  wholly 
wltUo  ae  knoiriedge  of  defendants  and  not  at 
this  time  known  to  the  plaintiff. 

*miat  the  said  railway  has  converted  said 
grain  to  its  own  use,  and,  pleading  in  the  alter- 
native, plaintiff  says  that  if  said  railway  has 
not  converted  same,  then  in  that  event  aaid 
railway  did  deliver  same  to  the  Wharf  Company, 
which  latter  company  converted  same  to  its 
own  use;  that  defendant  shipper  by  reaaou  of 
tbo  obligation  to  deliver  said  grain  to  plain- 
tiff at  <3aIveaton.  Tex.,  under  its  contract  with 
the  plaintiff,  ts  Jotntly  and  savarally  bound  with 
said  railway  company  and  aaid  Wharf  Com- 
pany,  and  with  each  of  tbem,  to  deliver  said 
grain  at  Galveston,  Tex.,  to  plaintiff,  but  that 
each  and  all  of  the  defendants  have  failed  and 
refused  to  deliver  such  grain  to  the  plaintiff, 
although  demand  has  ofttimes  been  made  there- 
4or,  on  each  and  every  one  of  them;  that  by 
zcaow  of  the  faUore  and  refusal  of  the  defend- 
ants and  each  of  them  to  deliver  aald  grain  to 
thm  i^ntifE,  the  plaintiff  hna  thereby  bean  dam- 
aged in  tiie  tnm  of  $SU6<fc.53,  together  with  in- 
terest thereon  from  the  7th  day  of  August, 
1915,  until  paid,  at  the  rate  of  Q  per  cent  per 
annum  and  all  costs  herein  Incurred.** 

Prayer  was  for  Judgment  against  all  the 
defendants  for  the  sum  of  $2,364.53,  and  in- 
terest tbereon  from  August  7, 191S. 

Ked  &  Son  answered  plalntUTs  complaint 
by  general  denial  and  by  qtedal  pleadinc 
Oat— 

"On  August  6,  lOlS^  by  contract  with  the 
plaintiff  over  the  telephone,  they  sold  to  the 
plaintiff  for  shipment  during  that  week  8,000 
bnakda  of  bulk  wheat,  basia  Ko.  %  for  the 


price  of  $1.20H  per  bushel  cash,  payable  upon 
the  loading  of  said  wheat  for  ahlpment  to  Gal- 
veston, Tex.,  which  wheat  was  to  be  delivered 
to  plaintiff  at  Galveston  and  in  the  final  aet- 
tlement  Galveston  official  weights  and  grades 
were  to  govern;  that  in  compliance  with  aaid 
contract  defendants,  on  August  7,  1915,  at 
Gainesville,  Tex.,  delivered  to  the  defendant 
railway  company  8,000  bushels  of  No.  2  wheat, 
which  was  loaded  In  three  carg  of  said  railway 
company,  each  car  containing  1,000  bushels,  and 
for  the  usual  customary  freight  charges,  said 
railway  company  agreed  and  undertook  to  trans- 
port said  three  cara  of  wheat  from  Gaines- 
ville to  Galveston,  and  there  deliver  tbem  to 
the  order  of  defendants." 

They  then  alleged  the  drawing  of  the 
drafts  as  alleged  by  plaintiff,  and  the  pay- 
ment thoeof  by  plalntUT.  Th^  farther  al- 
lied that  by  the  payment  of  the  drafts  at- 
tached to  the  bill  at  lading  plaintiff  became 
tbo  owner  of  and  entitled  to  possesslm  of 
the  wheat;  that  the  Mils  of  lading  spedfled 
that  the  plaintiff  was  to  be  notified  at  Gal- 
reston  of  the  arrival  of  the  wheat  at  that 
p<dnt;  that  one  (tf  the  cars  of  wheat  sold  by 
th«n  to  the  plaintiff,  under  the  nmtract  by 
whldb  the  two  cars  In  controversy  were  also 
sold,  arrived  at  Oalvesttm  on  the  9th  day  of 
August,  IKIS,  and  was  Inspected  and  received 
by  the  plaintiff  on  the  said  day.  The  other 
two  cars,  being  the  ones  mentioned  in  the  pe- 
tition, arrived  at  Oalveaton  on  August  13, 
1915,  and  were  inspected  and  accepted  by  the 
plaintiff,  but  were  afterwards,  on  August  16, 
1915,  destroyed  by  fire  while  in  the  yards  of 
either  said  railway  or  other  railroad  com- 
pany or  Wharf  Company;  said  two  burned 
cars  contained  each  1,000  bushels  of  No.  2 
wheat,  fully  CMuplylng  with  said  contract, 
and  the  plaintiff  was  promptly  and  InstanUy 
notified  by  said  railway  company  of  the  ar- 
rival of  said  wheat. 

They  allege  that  said  two  cars  of  wheat 
were  the  property  of  plaintiff  upon  Its  ar- 
rival at  Galveston  and  had  been  Its  property 
since  loaded  at  Galueevllle  for  shipment,  and 
that  it  was  so  treated  by  plaintiff,  and  tbat 
plaintiff  Is  now  euing  as  the  owner  thereof. 

"That  while  Galveston  ofBdal  weights  and 
grades  were  to  control  In  the  final  settlement, 
the  property  passed  to  the  plaintiff  regardlesa 
of  such  weights  or  'grades,  which  merely  de- 
termined whether  the  plaintiff  would  be  owing 
defendants  anything  additional  or  whether  the 
plaintiff  would  have  any  claim  against  these 
defendants  for  shortage  in  weight  or  grade." 

KeOI  ft  Bon  also  flled'tbelr  cross-bill  against 
the  other  defendantSt  and  alleged  that  the 
wheat  was  destroyed  by  fire  at  Oalveston 
while  In  possession  of  the  Santa  F6  Company, 
but  in  view  of  the  disposition  we  shall  make 
of  this  appeal,  in  so  &r  as  It  affects  them, 
we  deem  It  unnecessary  to  fortbor  r^er  to 
the  pleading  setting  up  th^  cross^ction. 

The  defendant  Out^  Colorado  ft  Santa  Fl 
Railroad  Company  answered:  First;  by  gen- 
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eral  denial:  second,  that  If  It  be  found  tbat 
It  did  receive  tbe  wheat  under  the  contract 
of  shipment  as  alleged  by  the  plaintiff,  then 
it  says  that  it  did  transport  and  deliver  the 
same  at  Galveston  under  said  contract,  and 
did  comply  with  all  its  obligations  under 
said  OHitract,  In  that  It  did  transport  said 
wheat  with  reasonable  dlspatdi  to  Galves- 
ton, and  there  after  due  notice  deliver  the 
same  to  tbe  plaintlfr,  bat  that  if  It  should  be 
held  that  said  wheat  was  In  its  possession  as 
a  common  carrier  at  tbe  time  of  Its  loss,  and 
that  it  bad  not  been  l^ally  delivered  to  the 
plaintiff,  and  that  this  defendant  had  not 
complied  with  all  its  obligations  With  rafer^ 
ence  to  said  wheat,  and  that  Its  poesesaion 
and  control  of  said  sblpment  bad  not  ter- 
minated, then  It  says  that  said  shipment  was 
damaged  and  destroyed  by  the  unprecedented 
storm  and  flood  of  August  16,  1915,  whi<^ 
occurred  at  Galveston ;  that  such  storm  and 
flood  were  of  such  unprecedented  violence 
and  character  that  It,  or  its  action  and  con- 
secjuence,  could  not  have  been  anticipated,  or 
Its  consequences  averted  by  the  performance 
of  any  duty  defendant  owed  to  plaintiff, 
and  that  the  loss  of  said  wheat  and  Its  value 
was  due  to  such  unprecedented  storm  and 
flood  without  any  fault  or  negligence  of  de- 
fendant, and  that  such  storm  and  flood  was 
and  were  an  act  of  God,  for  tbe  consequences 
of  which  tbe  def  radant  cannot  be  held  liable ; 
third,  that  If  it  be  found  that  it  undertook 
to  transport  said  wheat  as  alleged  by  plain- 
tiff, and  that  under  such  undertaking  It  ftUIed 
to  make  delivery  to  the  plaintiff  as  alleged, 
then  it  says  that  the  bill  of  lading  upon 
which  said  sblpment  was  made  provided  that 
no  carrier  or  party  in  possession  of  said  ablp- 
meat  should  be  liable  for  any  loss  of  same, 
or  damage  thereto,  caused  by  tbe  act  of  God. 
This  defendant  alleged  farther  as  follows: 

"That  the  shipments  in  qaestion  wer«  Inter- 
state or  foreign  shipments,-  controlled  by  the 
laws  of  the  United  States,  Statutes  of  Congress, 
and  tbe  declsioiis  of  tbe  United  States  courts, 
and  this  defendant  eays  that  not  only  at  com- 
mon law  is  it  not  liable  for  tbe  damages  alleged, 
but  it  is  not  liable  by  virtue  of  said  provisiCH) 
fn  the  bill  of  lading  referred  to  above,  and  onder 
the  laws  and  decisions  of  the  United  States 
courts.  That  the  question  of  this  defendant's 
liability  in  this  case  is  in  all  things  governed  by 
the  United  States  laws  and  deci^tms." 

The  defendant  Wharf  Company  answered: 
PIrat,  by  general  denial ;  secoud  by  specially 
denying  that  the  wheat  in  controversy  wss 
ever  delivered  to  It;  third,  that  If  said 
wheat  was  ever  delivered  to  it,  it  received 
the  same,  not  as  a  common  carrier,  but  as  a 
warehouseman  only,  without  any  knowledge 
or  Information  as  to  the  ultimate  destination 
thereof,  and  that  It  received  and  held  said 
wheat  as  such  warehouseman  In  accordance 
with  the  orders  of  the  owner,  thereafter  to  be 
given,  etc.  It  then  alleges  the  damage  and 
destructton  of  the  wheat  by  the  unprecedent- 


ed storm  and  Hood  of  Angnxt  16^  1915,  as  the 
act  <a  God,  aa  did  tha  defendant  Santa  F« 
Company. 

By  supplemental  petition,  filed  on  the  IMh 
day  of  Hay,  1919,  the  plaintiff  denied  gen- 
erally tlie  allegations  of  the  defendants,  San- 
ta F6  and  Wharf  Companies,  and  says  that  it 
was  not  advised  as  to  tbe  facts  concerning 
the  loss  or  destruction  of  Uie  wheat  in  con- 
troveray,  that  sudk  facts  are  wholly  within 
the  knowledge  of  said  defesidanta,  and  that  if 
said  wheat  waa  destroyed  aa  alleged  by  de- 
fendants it  was  b7  reaaoD  of  thalr  fUUt  and 
n^llg^ce. 

By  supplemental  answer  both  the  defend- 
ants Santa  Ffi  Company  and  the  Wharf  Com- 
pany denied  the  allegations  of  the  plaintiff's 
supplemratat  petition,  and,  farther  replying 
to  same,  say:  That  tbe  pleadings  of  plaintiff 
show  that  the  u^llgence  charged  ootmrred 
more  than  two  yeara  prior  to  the  setting  np 
of  any  cause  of  action  based  upon  the  negli- 
gence charged,  and  therefore  such  cause  of 
action  so  based  was  barred  by  the  two-year 
statute  of  limitation  at  the  time  aald  sup- 
plemental petition  was  filed. 

After  the  trial  of  tbe  case  had  begun  the 
plaintiff  filed  its  trial  amendment  reading  aa 
follows: 

"(1)  The  allegations  herein  are  not  set  up 
as  a  eaase  of  action  on  wUdi  recovery  is 
sought,  but  in  reply  to  and  is  avoidance  of  tiis 
attempt  by  defendants  to  escape  liability  iff 
showing  tbe  loss  through  the  act  of  Ood. 

**(2)  The  wheat  In  controversy  was  ddivered 
to  defendant  Gulf,  Colorado  &' Santa  F«  Rail- 
way Company,  which  issued  its  biD  of  la<Ung 
therefor,  and  plaintiff  seeks  recovery  thereun- 
der, said  Gulf,  Colorado  &  Santa  F«  Railway 
Company  behig  the  initial  carrier,  and  at  all 
times  liable— defendant  Oalreston  Wharf  Com- 
pany if  it  rectfved  said  wheat  and  bad  same  fa 
its  poB8eflsio&,  as  fa  sought  to  be  shown  hr  tb» 
Oalf,  Colorado  A  Santa  Ftf  B^hray  Company, 
did  receive  and  hold  same  as  a  common  carrier. 

"(3)  Defendants,  Gulf,  Ccdorado  &  SanU  r< 
Railway  Company  and  Galveston  Wharf  Com- 
pany, 00  this  trial  have  Introduced  evidence  by 
which  they  seek  to  show  tbe  wheat  fn  contro- 
versy was  destroyed  in  a  fire  oecorrixv  in  a 
railroad  yard  other  than  that  of  either  of  said 
defendants.  If  they  do  so  show,  then  plaintiff 
says  such  loss  was  not  1v  act  of  God  wfthoot 
the  negligence  of  defendanto,  bat,  on  the'  con- 
trary, said  defendants  and  each  of  them  were 
guilty  of  negligence  in  their  method  of  handling 
and  in  their  placing  of  said  wheat,  snch  han- 
dling and  placing  being  ezduslvely  In  the  knowl- 
edge of  defendants,  who  themselves  and  throo^ 
their  servants  and  agents  so  handled  and  idaced 
said  wheat,  and  plaintiff  is  not  informed  on  the 
subject. 

"(4)  Among  the  acts  of  negligence  of  defend- 
ants and  each  of  tbem  concurring  with  any 
act  of  God  that  may  be  attempted  to  be  prov- 
en plaintiff  asserts  the  following: 

*'(a)  Defendants  and  each  of  them  fafled  to 
place  said  wheat  above  tbe  reach  of  flood  waters 
as  to  the  height  of  which  thej  had  full  knowl- 
edge in  advancsL 
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"(b)  Defendants  and  each  of  tbem  main- 
toined  their  tracks  and  jards  at  sacb  low  level 
above  mean  low  tide  as  that  same  was  not  a 
safe  place  over  which  to  transfer  and  on  which 
to  handle  and  place  said  wheat. 

"(c)  I>efeDdantB  and  each  of  them  removed 
said  fnin  from  the  B  yard  near  the  elevator 
of  defendant  Galveston  Wharf  Oompanj,  end 
placed  same  on  low  Kroaod  where  defendants 
and  each  pi  them  knew,  or  by  the  use  of  rea- 
sonable diligence  could  and  should  have  known, 
the  wheat  woold  be  destroyed. 

"(d)  Defendants  and  each  of  them  placed  said 
uriieat  at  some  point  unknown  to  plaintiff^  but 
known  to  defendants  where  said  wheat  came  In 
contact  or  in  such  close  proximity  to  inflam- 
mabls  materialB  as  to  result  In  the  loaa  and 
destruction  thereof. 

"(e)  Defendants  and  each  of  them  failed  to 
place  said  wheat  above  the  danger  of  flood  wa* 
ters.  tbongh  informed  of  the  danger  in  auffl- 
deot  time  to  have  done  so. 

**(f)  Defendant  Gulf.  Colorado  ft  Santa  V6 
Railway  Company  together  with  others  so  con- 
structed a  caaseway  across  Ghlveston  Bay  as  to 
raise  the  height  of  the  waters  on  Gslveston 
Island,  therein  making  It  necessary  for  said 
company  to  han  raised  Its  own  yards  and 
tracks. 

"(g)  Defendants  and  neither  of  them  notified 
conrignee  of  plaintiff  of  the  arrival  of  the  wheat 
within  s  reasonable  time. 

**(b)  Defendants  themselTes  placed  or  per- 
mitted to  be  placed  combustibles,  after  notice 
of  the  approach  of  the  storm,  la  such  way  aa 
to  bring  aboat  the  loss." 

After  addresalng  spectal  exertions  to  eadi 
parftKraph  of  snld  trial  amendment,  the  de- 
CendantB  Stnta  V6  Company  and  Wharf  Com* 
pany  filed  answers,  denying  eadi  and  every 
allegatliin  tai  said  trial  amendmoit  contained, 
and  pleaded  the  two-year  statute  of  limitation 
In  bar  of  any  recoTery  baaed  nptm  tbe  acts 
of  nevllgmee  for  tbe  first  time  Mt  vp  in 
Hid  trial  amendment. 

In  an  effort  to  condense,  as  mocA  aa  po«> 
■ibie,  the  allegationa  of  IS  separate  pleadlnga 
filed  by  tbe  Beveral  parties,  ooverins  B2  pagea 
of  ttie  record,  we  bare  made  tbe  foregobv 
statement,  believing  that  It  contains  tbe  sab- 
stance  of  all  material  allegations  in  the 
pleadings,  and  is  saflldent  for  the  presenta- 
tioD  of  tbe  Issues  presented  by  this  appeal. 

There  were  demurrers  and  many  special 
exceptions  filed  by  the  several  defendants  ad- 
dressed to  tbe  pleas  of  the  plaintiff  to  whldi 
we  have  not  referred  In  the  statement  made, 
for  the  reason  that  all  sncb  demurrers  and 
exceptions  were  overruled  by  the  court,  and 
no  attack  is  made  upon  such  mllug  on  this 
appeal. 

J.  Z.  Keel,  of  the  firm  of  Keel  &  Son,  was 
called  as  a  witness  by  plaintiff.  Fort  Worth 
Elevators  Company,  and  testified  that  on  the 
evening  of  the  5th  day  of  August,  1915, 
he  had  a  talk  over  the  phone  with  Jules 
Smith,  representative  of  tlie  Fort  Worth 
Klevators  Company,  he  being  at  Gainesville, 
Tex.,  and  Hr.  Smith  at  Tort  Wwtb,  Tex.; 


that  by  that  talk  be  sold  Hr.  Smith  for  his 
company  3.000  bushels  of  wheat  at  $1.20^ 
per  bushel,  delivered  at  Galvesttm.  Tex.; 
that  he  confirmed  such  sale  by  letter,  the 
material  parts  of  which  are  as  follows : 

"Gainesrille,  Texas.  Aug.  6,  1915. 
"Fort  Worth  Mev.  C3o..  Port  Worth,  Texas— 
Desr  Sirs:  As  per  phone  talk,  your  Mr.  Jules 
Smith  and  our  Mr.  J.  Z.  Keel,  beg  to  confirm 
sate  to  you  of  8,000  bus  bulk  wheat,  hard,  soft 
or  mixed  wheat,  @  $1.20%.  bu,  deL  Galveston 
for  abipment  this  week,  usual  Galveston  official 
weights  and  grades  to  govern  settlement.  *  *  * 
"Truly  yours,      Keel  &  Son.  by  H.  B.  K." 

That  on  the  same  day  on  which  the  above 
letter  was  written  Keel  &  Son  delivered  to 
the  Gnlf,  Colorado  .&  Santa  V6  Railroad 
Company  the  two  cars  of  wheat  now  in  con- 
troversy for  shipment  to  Oalveeton,  Tet^ 
for  which  said  Santa  T6  Issned  Its  two  bills 
of  lading,  by  which  It  contracted  to  transport 
said  two  cars  from  Gainesville.  Tex.,  to  Gal- 
veston, Tex.,  and  there  deliver  sanre  to  the 
order  of  Keel  &  Son ;  that  on  the  same  day 
Keel  &  Son  Indorsed  said  bills  of  lading  in 
blank  and  attached  thereto  two  drafts  read- 
ing as  follows: 

"OalnesviUe,  Texas,  Ang.  6, 1»16.  191. 
"On  demand  pay  to  the  order  of  tbe  landBay 
National  Bank,  GainesviUe.  Texas,  $1,180.00, 
eleven  hundred  eighty-one  and  ^^/no  dollars  la 
current  fands. 

"Keel  &  Son,  by  J.  M.  Eemplla.  176. 
"To  Fort  Worth  Blev.  Co.  Fort  Worth,  Texas." 

"Gainesville,  Texas,  Ang.  7,  1915.  191. 
"On  demand  pay  to  the  order  of  the  Lindsay 
National  Bank,  Gainesville,  Texas,  $1,183.63. 
eleven  hundred  eighty-three  and  ■■/too  dollars 
in  current  funds. 

"Keel  &  Son,  by  H.  B.  Keel.  177. 
"To  Fort  Worth  Elevators  Co.  Fort  Worth, 
Texas." 

That  these  bills  of  lading  and  drafts  wera 

on  the  7th  day  of  August,  1915,  presented  to 
the  Fort  Worth  Elevators  Company  by  the 
Fort  Worth  National  Bank,  and  that  the 
drafts  were  on  said  date  fully  paid  by  the 
Fort  Worth  Elevator  Company,  and  upon 
such  payments  the  bills  of  lading  and  drafts 
were  d^vered  to  said  Elevator  Company; 
that  <ni  the  6th  day  of  August.  191.^,  Keel  & 
Son  received  from  tbe  Fort  Worth  Elevators 
C^pany  Hie  fbllowlng  letter : 

"Aug.  6,  lJn5. 
"Messrs.  Keel  &  Son,  Gainesville,  Texas- 
Gentlemen:  We  confirm  purchase  from  you  last 
nigbt  of  three  cars  basis  #2  wheat  $1.20% 
delivered  Galveston,  which  business  we  are  glad 
to  have  done  with  you. 
"Xours  very  truly, 

"The  Fort  Wortb  Elevators  Go." 

And  Uiat  Keel  &  Son  also  received  from 
said  Elevator  Company  the  following  Instm* 
meut  (the  date  of  receipt  not  shown) ; 
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,   Tort  Worth,  Texai,  8/8/16. 

"KhI  a  Bon,  GKincwIlle.  Texas.  This  eon- 
finw  pitrchaM  from  70a  to-dty*  1^  (phone) 

p«r  X  O.  S.  to  Mr.  Ee«l  8  ears  huthela 

#2  wheat  (bade)  at  120)&  per  bu.  haaia  de- 
Urered  QalT.  export  for  ahipment  this  week 
To  be  billed  0/N  the  Ft  Worth  Elvs.  Co.  and 
ranted  Galveston,  Tez.  Galveston  weights  and 
trades  shall  fovem  in  final  settlement  on  this 
cMitract  and  a  bn,  margin  shall  be  left  to 
guarantee  same.  InspectioQ.  tracbage  (if  any) 
and  exchange  charges  to  be  paid  by  shipper. 

"To  inaare  payment  of  drafts,  always  imme- 
dlately  adTiae  shipment,  rendering  separate  in- 
voice on  each  ear,  giving  car  number  and  ini- 
tial, number  of  pounds,  bushels,  bags  or  bales, 
point  of  origin  and  destination. 

"It  is  understood,  when  designation  gradea 
and  weights  are  to  determine  final  settlement, 
that  the  grades  and  weight  of  commodities 
herein  contracted  for  shall  I>e  determined  ei- 
ther at  point  of  inspection  or  final  nnloeding 
point,  at  option  of  the  Fort  Worth  Elevators 

reaerve  the  right  witiioat  fnrUier  no- 
tice, to  extend  the  time  of  shipment,  or  can- 
cel the  contract  or  buy  for  shippers  acconnt,  if 
for  any  reason  any  portion  of  the  herein  con- 
tracted goods  are  not  shipped  within  contract 
tiiae. 

"It  is  further  agreed  that  this  contract  Is  not 
complete  nntU  all  shipments  made  to  apply 
herein  have  arrived  at  destination  and  have 
been  inspected,  weighed  and  accepted. 

"We  vin  not  pay  exchange  on  drafts  drawn 
against  us  at  sight  or  on  demand,  nor  wHI  we 
honor  drafts  when  exchsnge  la  added  in  in- 
voice or  amount  of  draft 

"Send  all  papers  to  us  at  Fort  Worth,  and 
drafts  to  Farmers*  &  Mechanics'  Nat  Bank. 

"It  is  also  agreed  and  understood  that  this 
confirmation  is  a  part  of  the  contract  and  its 
receipt,  without  objection  or  notification  to  us 
at  once  of  error  herein,  shall  be  understood  by 
US  as  an  acknowledgment  and  acceptance  td! 
the  contract  as  aet  forth  above. 

'*The  Fort  Worth  Blevators  Oa 
''Per  R  M.  Kelso." 

Testifying  farther,  the  witness  said : 

'The  trade  was  made  over  the  telephone  on 
the  evening  of  the  5th,  and  they  sent  us  what 
they  coil  their  confirmation.  We  did  not  malie 
any  reply  to  that,  but  I  sent  them  a  confirma- 
tion. We  did  not  receive  tills  confirmation 
from  them  before  we  shipped  out  this  carload 
of  wheat;  we  shipped  the  carload  of  wheat 
on  the  6th,  before  we  teceived  this  contract 
I  don't  know  whether  we  received  it  before  we 
shipped  the  next  two  cars;  I  don't  know  when 
this  wai  received;  I  didn't  see  It" 

TestiQixig  further  he  said  that  be  paid  no 
attention  to  the  terms  of  the  instrument 
above  set  out,  purporting  to  state  terms  of 
the  sale  contract;  that  he  paid  no  attention  to- 
the  terms  of  this  paper,  because  the  only 
contract  his  firm  had  with  the  said  Elevator 
Company  was  oral.  The  foregoing  testimony 
was  In  no  way  disputed. 

The  undisputed  evidence  shows  that  the 
Fort  Worth  Blevators  Cwnpany  made  ar- 
mngementi  with  the  Wharf  OomiHuiy  to  haik-. 


die  its  grain  coming  Into  Oalveston  for  the 
year  1914  and  for  191fi ;  that  the  grain  was  to 
be  bandied  through  the  Wharf  Company's 
elevators,  and  that  under  such  arrangements 
the  Wharf  Company  had  handled  such  busi- 
ness during  the  years  1B14  and  1916 ;  that  the 
Santa  F6  Company  had  been  informed  of  the 
aforesaid  arrangement  between  the  Elevators 
Gomt«ny  and  the  Wharf  Company,  and  that  It 
did,  <m  the  10th  of  July,  1915,  receive  a  letter 
from  the  manager  of  the  Wharf  Company, 
again  informing  It  that  the  Wliarf  Cranpany 
would  handle,  through  its  elevators  "A"  and 
"B,"  grain  for  the  Fort  Worth  Elevators  Com- 
pany ;  that  It  was  understood  the  arrange- 
ment made  that  whenever  cars  containing 
grain  came  Into  Galveston  under  order  notify 
Fort  Worth  Elevators  Company  the  railroad 
companies,  including  the  Santa  F6,  would 
^ve  notice  to  the  Wharf  Company  on  behalf 
of  the  Fort  Worth  Elevators  Company  of  the 
arrival  of  mdi  cars,  and  then  deliver  them  to 
the  Wharf  Company;  that  the  two  cars  were 
brought  Into  Galveston  by  the  Santa  F6  Com- 
pany on  Che  12th  day  of  August,  1919.  and 
that  on  the  13th  day  of  the  same  mmtii  they 
were,  in  accordance  with  the  general  agree- 
ment between  the  Santa  F6  Company  and  the 
Wharf  Company,  placed  on  the  elevator  ''B" 
track,  of  the  Wharf  Company  at  or  about 
Twenty-Ninth  street,  and  in  about  800  feet  of 
its  elevator  "B" ;  that  the  Santa  F6  Company 
notified  the  Wharf -Company  by  letter  on  the 
same  day  that  the  two  cars  In  controversy 
had  arrived,  and  that  the  same  had  been 
ordered  to  the  elevators  of  the  Wharf  Com- 
pany as  per  its  request;  that  at  the  time 
these  cars  were  delivered  to  the  Wharf  Com- 
pany the  storm  that  strucb  Galveston  on  the 
16th  day  of  August,  1916,  had  been  reported 
in  the  Gulf,  and  the  United  States  Weather 
Bureau  had  Issued  storm  wamii^  at  Gal- 
veston ;  that  the  "B"  yard  of  the  Wharf  Com- 
pany at  Twenty-Ninth  street  is  at  an  elevation 
of  about  0%  feet  above  mean  low  Ude,  and 
that  the  floor  of  a  ear  placed  la  said  yard 
would  be  about  10%  feet  above  mean  low 
tide;  that  the  storm  waters  In  the  storm  of 
August  16, 1916,  at  Galvesbm,  reached  a  total 
height  of  about  12  to  13  feet  In  the  "B"  yard 
at  Twenty-Ninth  street. 

It  was  shown  that  on  the  morning  of  the 
16th  of  August,  1915,  at  8  a.  m.,  the  wind  had 
a  velocity  of  7  miles  an  hour  from  the  north ; 
at  noon  it  had  Increased  to  13  miles  north- 
east, and  at  8  p.  m.  it  was  20  miles  an  hour 
northeast  At  midnight  on  the  16th  It  was 
still  20  miles,  but  had  backed  to  the  north. 
On  the  16th  at  1:45  a.  m.  It  ciianged  to  the 
northeast,  and  was  blowing  30  miles  at  2:30 
a.  m.;  36  miles  at  6  a.  m. ;  40  miles  at  9:30 
a.  m. :  45  at  11:20  a.  m. ;  50  miles  at  12:36  p. 
nr.;  56  miles  at  1:17  p.  m. ;  60  miles  at  3:05  ^ 
m.;  66  miles  at  3:50  p.  m.;  70  miles  at  6:42 
p.  m.,  and  it  continued  to  blow  70  miles  or 
over  untU  4  a.  m.  of  the  17th.  At  9:57  9.  nu 
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the  maxlnram  of  wind  on  tide  16tli  occurred, '  vestoD  Island,  and  that  It  reeulted  in  the 


65  mllefl  from  the  northeast,  with  an  extreme 
Tolodty  of  110  miles.  The  maximam  during 
Qie  storm  occurred  at  2J87  a.  m.  <hi  the  17th ; 
98  miles  east,  with  u  extrmie  velodtj  of  120 
miles  at  2:30  a.  m. 

It  was  shown  that  about  10  a.  m,  of  the 
leth  the  superintendent  of  the  Wharf  Oom- 
paoy  tried  to  get  In  touch  with  the  railroad 
offlclalB  so  as  to  get  permission  to  pass  over 
their  main  lines  with  a  view  .to  hauling  cars 
of  wheat,  then  on  Its  tracks,  across  the  cause- 
way over  fibe  bay  to  the  mainland,  but  that 
he  tailed  to  get  In  eommonlcatlon  with  said 
offidala,  and  that  at  about  1  a.  m.  he  directed 
the  employfa  of  the  Wharf  Company  In 
diazige  of  the  switch  eni^es  of  his  company 
to  hitch  onto  said  cars  of  wheat  and  start 
with  fliem  to  the  matnhind;  that  said  em- 
jflaySB  did  hiteb  onto  89  cars  of  sidd  wheat. 
Including  the  2  cars  In  controTonsy,  and  start- 
ed to  haul  fhem  to  the  main  land,  but  when 
they  got  to  nfty-Flrst  street  the  railroad 
tToA  was  so  obstmcted  by  the  storm  waters 
that  it  was  Imposslhle  for  them  to  proceed 
further;  and  (ben,  l«mlng  that  Uie  main- 
land could  not  be  reached,  they  undertook  to 
Tetnm  with  their  train  of  cars  to  "B" 
yards  ot  the  Wharf  Compkiiny,  from  whmce 
the  cars  had  been  taken,  but  again  the  fury 
oit  the  storm  and  the  flood  waters  caused 
thereby  frustrated  thdr  plans,  and  they  were 
forced  to  hack  the  cars  of  wheat,  bududing 
those  in  ocmtroTersy,  Into  the  yards  ot  the 
Trinity  &  Brazos  Valley,  known  as  the  Valley 
yards. 

It  was  shown  that  there  was  a  car  of  un- 
slacked  lime  in  the  Valley  yards  close  to 
where  the  two  cars  In  controversy  were  plac- 
ed, and  that  the  rising  waters,  driven  by  the 
wind  of  the  hurricane,  entered  the  car  of  lime 
and  produced  a  fire,  which  spread  to  the  two 
cars  of  wheat  and  destroyed  them  and  their 
contents. 

It  was  shown  that  none  of  the  agents,  of- 
ficers, or  employd  of  the  Wharf  Company 
knew  of  the  existence  of  said  car  of  lime,  or 
had  any  reason  to  suspect  that  it  was  In  the 
yard.  In  other  words,  we  think  the  evidence 
shows  that  after  the  Whari  Company  was  ad- 
vised of  the  probable  Intensity  or  force  of  the 
hurricane  It  made  every  reasonable  effort  to 
take  plaintiff's  wheat  to  the  mainland,  and 
that  in  being  frustrated  In  so  doing  it  had  it 
placed  in  the  safest  place  which  could  be 
reached. 

It  was  also  shown  that  the  ppint  In  the 
Valley  yards  where  this  wheat  was  placed 
was  about  the  same  elevation  above  low 
mean  tide  as  was  the  point  from  which  It  was 
taken  la  the  "B"  yards,  and  that  such  dam- 
ages as  wonld  have  resulted  from  high  water 
alone  would  have  been  practically  the  same 
in  each  of  said  yards. 

It  was  Shown  Qiat  on  ttw  8th  day  of  Sep- 
tember, 1900,  a  violent  hurricane  struck  Gal- 


drownlng  of  8,000  to  10,000  people,  the  de- 
struction of  thousands  of  houses,  and  of  vari' 
ous  kinds  of  property  of  the  value  of  hundreds 
ot  thousands  of  dollars.  It  was  shown  that 
hurricanes  of  considerable  violence  had 
struck  the  Gulf  coast  of  Texas  in  the  years 
187S,  1B86.  1000.  and  1009,  and  that  none  of 
them  acept  the  <me  ot  1900  did  any  great 
damage  to  lite  or  iffoperty  in  the  dty  of  Gal- 
veston. It  was  shown  that  the  hurricane  of 
1900  was  the  most  severe  and  dlsaatrona 
storm  that  had  ever  struck  the  Texas  coast 
up  to  the  hurricane  of  1919,  It  was  Shown, 
however,  that  the  hurricane  of  1916  lasted 
mwsn  hmger  than  that  of  1900^  and  that  as 
a  result  fliereot  the  flood  waters  on  the  bay 
front,  along  the  wharves,  and  in  the  vldnlO^ 
of  all  railway  yards  on  the  island,  were  frmn 
2  to  8  feet  hlghn  than  th^  were  in  190a  It 
was  shown  that  after  the  190O  storm  vaA  be* 
fore  the  storm  ot  1909  the  people  ot  Galves- 
ton wlOi  the  aid  ot  the  state  of  Texas,  con- 
structed a  sea  wall  about  17  fe^  in  l^gbt. 
along  the  Onlt  eoast,  b^innlng  at  the  ez- 
trane  ncnrtheastem  part  of  the  istand  and 
extending  sonthwestwardly  around  the  dty  of 
Galveston  tor  6  miles  or  mor^  whldi  it  was 
thought  would  protect  the  dty  against  ma- 
terial damage  from  storms  of  the  Intensity 
of  that  of  1900,  should  such  storms  again 
occur.  Evldendng  the  faith  the  people  of 
Galveston  had  in  the  sea  wall  as  a  protectlm 
against  future  storms,  Lewis  Fisher,  mayor 
of  Galveston,  and  other  prominent  citizens  of 
Galveston,  signed,  published  and  caused  to  be 
sent  broadcast  the  following  circular: 

"Galveston  Tribune,  July  28, 1909. 
'Wtorial,  Volume  1.  Page  13. 
'  The  Sea  Wall  Does  Its  Work. 

"Galveston's  famous  sea  wall  has  bad  Its 
first  severe  test  and  has  done  the  thing  It  was 
built  to  do.  It  has  tnmed  back  the  assaults 
of  the  storm-driven  sea  upon  the  low  sand 
island  from  a  second  grave  disaster. 

"The  greetinga  sent  oat  to  the  world  by  the 
leading  dtizena  of  Galveston  will  not  only  al- 
lay present  fear  for  those  now  on  the  island, 
but  will  strenffthen  the  confidence  felt  by  the 
world  in  the  ability  ot  the  angineerB  to  make 
the  Island  City  permanently  safe  from  the  sea. 

"The  greeting  follows: 

"The  city  of  Galveston  sends  greetings  to  her 
sister  dtles,  tht  people  of  the  United  States, 
and  of  the  world,  in  that  in  this  hour  It  has 
Just  passed  through  a  most  formidable  storm, 
manifesting  hi  Its  course  some  of  the  most  vio- 
lent inddents  of  cydonlc  disturbances,  and  its 
great  sea  vail  has  completely  vindicated  its 
effidency  and  protected  the  dty  against  dangers 
from  the  sea.  leaving  such  insignificant  damages 
SB  are  inddent  to  all  storms.  The  dty's  great 
busiueBB  interest  and  Its  people  Iiave  safely 
passed  through  a  most  severe  hnrricane.  the  sea 
wall  proved  a  complete  success,  the  dty's 
great  wharves  and  shipping  interests  suffered 
no  damage,  and  not  a  life  was  loat  on  the  Is- 
land.** 


Digitized  by 


Google 


488 


SSI  BOUTU  W  BSTHStN  BEFOBTBB 


(Tex. 


The  faith  of  the  people  In  the  eea  wall  as 
ui  abflolnte  protection,  as  expressed  In  the 
foregoing  drcnlar,  however,  waa  shattered  by 
the  unprecedented  storm  of  1915,  which  caus- 
ed the  flood  waters  to  reach  a  height  of  2  to 
3  feet  above  those  of  the  storm  of  1900  In 
the  railway  yards. 

There  was  evidence  amply  sofflclent  to  sus- 
tain a  finding  that  neither  the  Santa  V6 
Company  nor  the  Wharf  Company  could  have 
raised  their  railroad  traofca  to  such  heights 
u  would  have  prevented  damage  to  the 
plalntUTs  wheat  from  the  flood  waters  of 
the  hurricane  of  1915  at  a  reasonable  cost 
and  expense,  and  wlthoat  Injoty  to  property 
of  others. 

The  cause  being  tried  before  a  jury  the 
court  instructed  a  verdict  for  the  defendants 
KefA  A  Son,  and  submitted  the  following  spe- 
cial Issues: 

"(1)  Would  the  hurricane  of  191S  have  been 
reasonaUy  anticipated  "bj  a  person  of  ordinary 
prudence  In  the  positimt  of  the  defendants? 
Answer  T«s  or  Mo. 

**(2)  Oould  damage  t>y  high  water  from  the 
hurricane  of  1815  Iiave  been  provided  against 
ttf  the  defendants  at  a  reasonable  expense  and 
^tbout  injury  to  others?  Answer  Xe>  or  No." 

To  the  first  question  the  jury  answered 
"Yes"  and  to  the  second  "No,"  and  they  also 
found  in  favor  of  Keel  &  Son  as  instructed 
by  the  court 

Upon  the  verdict  of  the  Jury  and  the  evi- 
dence the  court  rendered  judgment  In  favor 
0^  the  defendants.  From  such  judgment  the 
Fort  WotOi  Eaevators  Goifipany  baa  appeal- 
ed. 

[1]  By  the  first  assignment  of  error  ap- 
pellant insists  that  the  court  erred  in  in- 
structing a  verdict  for  Keel  &  Son.  Its  con- 
tratlon  Is  that  Keel  &  Son  had  contracted 
to  deliver  the  wheat  to  it  In  Galveston ;  that 
said  wheat  had  not  been  delivered  to  the 
Fort  Worth  Elevators  Company  at  the  time 
of  Its  destruction,  and  hence  title  thereto 
had  not  passed  to  said  company.  There  is 
no  merit  In  this  contention.  The  facts  here- 
inbefore stated  clearly  show  that  the  wheat 
had  been  delivered  to  appellant's  agene  at 
Galveston,  and  that  the  ownership  thereof 
had  passed  from  Keel  &  Son  to  appellant. 

Where  goods  are  purchased  and  are  ship- 
ped by  rail,  consigned  to  shipper's  order,  and 
drafts  for  the  price  are  sent  through  banks 
with  bill  of  lading  attached^  and  such  drafts 
are  paid  by  the  purchaser  and  bills  of  lading 
delivered  to  purchaser,  title  to  such  goods 
passes  to  the  purchaser.  Where  the  entire 
Bblpment  is  sold  and  paid  for,  as  in  this 
case,  but  must  be_  measured  ot>  weighed  at 
destination,  with  a  view  of  definitely  de- 
termining the  exact  sum  to  be  paid  for  the 
entire  mass,  the  title  passes  to  the  purchaser, 
nothwithstandiug  the  necessity  of  such  meas- 
urement or  weighing.  RotHuson  &  Martin  v. 
HouatoD  4  Tex.  Cent  lU  Co.,  105  Tex.  185, 


146  S.  W.  637;  Boaz  &  Oo.  r.  Schneider  ft 
Davis.  68  Tex.  128,  6  S.  W.  402.  Ttaia  prep- 
osition Is,  we  think,  too  well  sotted  to  reqnlie 
citation  of  other  authorities. 

By  asaignments  2  to  7,  inclusive,  it  is  in- 
slsted:  First,  that  the  answer  of  the  jury 
to  special  issue  No.  2  fs  unsupported  by  any 
evidence,  and  is  contrary  to  all  of  the  evt- 
denoe.  In  that  the  evidence  la  undisputed  and 
conclusive  that  the  Santa  F6  Company  and 
the  Wharf  Company  could  have  raised  a  suf- 
ficient number  of  their  respective  tracks 
to  accommodate  ait  loaded  cars  In  their  pos- 
session to  such  height  as  would  have  placed 
cars  standing  thereon  above  the  storm  waters 
of  the  storm  of  1916.  without  injury  to  the 
rights  or  property  of  others;  second,  that 
the  submission  of  special  Issue  Mo.  2  was 
error,  in  tliat  the  jury  should  have  been  ask- 
ed whether  a  person  of  ordinary  prudence  In 
the  position  of  the  defendants  would  tiave 
raised  the  tracks  at)ove  high  water,  and 
whether  such  raise  could  liave  l>een  accom- 
plished without  material  Injury  to  others; 
third,  that  the  court  erred  in  not  rendering 
Judgment  for  the  plaintiff  on  the  answer  of 
the  jury  to  special  Issue  No.  1,  because  de- 
fendants were  carriers  and  are  liable  to 
plaintiff  for  having  failed  to  comply  with 
their  contract  to  deliver  the  cars  of  wheat 
to  plaintiff  at  Galveston,  ana  oecanse  de- 
fendants as  carriers  are  liable  as  Insurers; 
and,  fourth,  that  the  court  erred  in  exclud- 
ing the  testimony  of  A.  P.  Hall  to  the  effect 
that  subsequent  to  the  storm  of  1915  the  Santa 
Company  bad  raised  a  portion  of  Its  rail- 
road tracks  In  the  city  of  Galveston,  at  a 
cost  of  approximately  $40,000  to  $50,000  to 
such  height  that  the  bottom  of  cars  standing 
thereon  would  be  above  the  heights  reached 
by  the  storm  waters  of  the  storm  of  1915. 
and  that  there  was  no  reason;  why  the  re- 
maining portion  could  not  be  so  raised,  for 
the  reason  that  such  testimony  was  admis- 
sible on  the  question  of  the  practicability  and 
reasonableness  of  cost  of  snch  improvements. 

[2]  In  so  far  as  these  assignments,  or  any 
of  then;,  relate  to  the  cause  of  action 
alleged  against  the  Gulf,  Colorado  &  Santa 
P3  Railway  Company  they  are  overruled. 
We  have  reached  the  ccmclnslon,  as  before 
stated,  that  the  uncontroverted  and  undisput- 
ed evidence  showed  that  the  Santa  Ffi  Com- 
pany received  the  two  care  of  wheat  at 
Gainesville,  Tex.,  for  transportation  to  Gal- 
veston, Tex.,  to  be  ttwre  delivered  to  the 
plaintiff;  that  it  did  so  transport  said  wheat, 
and  that  it  did  deliver  same  to  the  Wharf 
Company  at  Galveston,  for  the  plaintiff,  in 
accordance  with  the  genera]  contract  and 
agreement  then  existing  between  the  plaintiff 
and  the  Wharf  Company,  and  between  the 
Wharf  Company,  as  the  authorised  ageat 
of  plaintiff,  and  the  Santa  Ffi  Company.  The 
undertaking  of  the  Santa  Company  rela- 
tive to  these  cars  of  wheat  aa  a  carrier  bad 
been  promptly  and  fully  performed.  Tbe 
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wheat  bad  been  deUrered  by  the  Santa  F6 
CoBvany  to  tba  Wharf  Gomponj,  which  bad 
been  directed  by  the  Elevator  Company  to 
racelve  the  same  at  Oalraaton,  Beveral  dayt 
before  the  atonn  readied  Oalveotoo  and  be- 
fore It  waa  deatroared.  It  la  therefore  clearly 
apparott  tiiat  the  QueatlMka  of  whether  the 
Santa  FC  Company  should  have  anticipated 
tlu!  approadi  of  the  storm  of  UlS,  w  as  to 
whether  It  conld  have  ralaed  Its  railroad 
tracks  so  as  to  place  cam  standlnt  ttiereon 
above  tbe  readt  of  the  storm  waters  of  the 
■tonn  of  1915,  with  reasonable  czpttise  and 
without  Injury  to  others,  or  as  to  wbetber 
It  could  have  reasonably  foraaen  that  the 
wheat  atandlng  la  the  "B"  yards  would 
bare  been  damaged  froof  tba  rising  waters, 
were  aot  matnial  or  pertinent  Inquirlea  In 
Ttew  of  the  facta  found  by  us.  The  Santa 
F6  GonqDony  owed  the  plaintiff  no  legal  duty 
relatlTe  to  the  wheat  in  controveray  after 
It  had  delivered  the  aame  to  tbe  Wharf  Com- 
pany, the  agent  of  the  plaintiff  antboriaed 
to  receive  the  same  at  Galveston, 

Having  disposed  of  the  asalgnment  relating 
to  tbe  liability  of  Keel  &  Son,  and  having 
also  considered  and  disposed  of  astdgnmeuts 
2  to  7,  Indusive,  In  so  far  «s  they  relate  to 
tbe  liability  of  tbe  Santa  V6  Company,  wo 
now  come  to  consider  aald  asslgnmenta  as 
they  relnto  to  the  Oalveston  Wharf  Ctmir 
pany. 

[3, 4]  rClie  jury  found  that  tbe  storm  of 
1815  would  have  been  reasonaUy  anticipated 
by  a  peram  at  ordbiary  prudence  In  tbe  posi- 
tion of  tbe  defendants.  We  think  this  find- 
ing. In  the  light  of  all  the  Cacts  and  drcum- 
Btances,  must  be  construed  aa  a  finding  only 
that  tbe  defendants  shonid  have  anticipated 
tbat  a  storm  of  more  or  less  violence  would 
probably  strllEe  Galveston  as  it  did  in  1915, 
and  not  as  a  finding  that  tbey  should  Iiave 
anticipated  a  storm  of  the  violence  and  dnra* 
tlou  of  that  of  191S,  a  stonn  of  mucb  longer 
duration  than  that  of  1900,  whidi  up  to  Chat 
time  waa  by  far  ttie  most  vtolmt  storm  that 
bad  ever  visited  Ualveston,  nor  as  a  finding 
that  tbey  should  have  further  anticipated, 
notwithstanding  the  seawall,  that  the  storm 
of  1015  would  canae  fiood  waten  to  rlae  to 
the  unprecedented  htighta  <tf  12  to  IB  feet 
above  mean  low  tide  In  the  railway  yards 
and  along  the  wharf  front  aa  It  did,  the  same 
being  a  belf^t  of  about  2  or  8  feet  greater 
tban  reached  tv  the  flood  waters  at  the  dls- 
Mtnms  atinm  of  190a  Notwlthstettdlng. 
however,  tbe  flndbig  of  the  Jory  to  special 
fasne  Na  1,  we  have  reached  the  conduidon 
ftom  the  undiomted  evidence  that  tbe  proxi- 
mate cause  of  tba  loas  of  tbe  wheat  in  con- 
trovraay  was  tbe  storm  of  IBIS,  and  tbat  said 
storm  la  properly  classed  aa  an  act  of  God, 
and  that  the  defendant  Wharf  Compai^  is 
not  liable  therefor.  While  it  must  be  oon- 
ceded  that  bad  plaintlfra  i^ieat  been  left 
on  '*B'*  track  it  wonld  not  have  bem  wholly 
loat,  and  that  Ite  removal  from  said  yard  to 


tlie  TaUv  ^rda  and  ite  being  placed  and 

left  dose  to  a  car  of  unslacked  lime  oon- 
curred  with  the  storm  in  producing  the  loss, 
and  while  but  for  aald  removal  the  total  loss 
would  not  have  been  suffered,  still  such 
moval,  even  If  It  conld  be  said  to  be  negli- 
gence on  the  part  of  tbe  Wharf  Company, 
was  tbe  ronoto  and  not  the  proximate  cauae 
of  such  loss.  We  think  the  law  aa  declared 
In  Bamet  v.  BaUway  Co..  222  N.  T.  195,  118 
N.  a  625,  Bergman  t.  BaUway  Co.,  64  8.  W. 
999,  G^  G.  ft  S.  7.  By.  Go.  v.  Darby,  28  Tex. 
Civ.  App.  220,  67  8.  W.  129,  Hunt  v.  BaUway 
Go,  74  a  W.  69,  G.,  G.  ft  S.  P.  By.  Co.  v.  Texas 
riour  MlUs,  143  8.  W.  U79,  O.,  E.  ft  S.  A. 
By.  Go.  V.  Crier,  46  Tex.  ClT.  App.  434, 
100  8.  W.  1177,  Wells  Fargo  ft  Go.  Express 
V.  Porter,  202  8.  W.  967,  and  Fentlman  v. 
Ballway  Co.,  44  Tex.  Civ.  App.  465,  98  8.  W. 
939,  is  applicable  to  the  fftcts  of  the  present 
case,  and  acqulte  the  Wharf  Company  from 
any  liability  for  the  loss  of  plaintiff's  wheat. 

[t]  However,  a  farther  discasslmt  of  the 
scope  and  Import  of  tbe  lnquU7  of  the  court 
aa  propounded  by  special  lasue  No.  1  and 
aa  to  what  the  Jury  Intended  to  find  by  their 
answer  thereto  becomes  innnaterial  In  view 
of  the  finding  of  tbe  Jury  in  anawer  to  special 
Issue  No.  2.  To  this  Issue  the  Jury  answwed 
in  effect  tbat  the  damage  by  high  water  from 
the  storm  of  1915  could  not  have  been  pro- 
vided against  by  tbe  def^dant  at  a  rea8on< 
Bhla  expense  and  witbout  Injury  to  others. 
This  answer  waa  amply  supported  by  evlr 
denoe.  After  muofa  testimony  as  to  tbe  ex> 
tnt  of  tbe  raising  of  almost  the  entire  sontbh 
em  part  of  tbe  dty  of  ttelveston  lying  along 
the  Gulf  coast  to  a  hel^t  of  from  6  to  8 
fe^  since  the  storm  of  1900,  thus  preventii^ 
atorm  waters  firom  flowing  south  or  east,  bad 
been  beard,  Ur  A.  D.  Dickey,  a  dvU  en- 
gineer of  long  experience,  testified  as  follows: 

"It  would  be  impracticable  from  an  engineer* 
log  standpoint  to  ralae  the  level  of  the  railroad 
tracks  aoci  yards  tliat  we  have  been  diseussiag 
so  tbat  the  storm  level  of  1915  would  not  enter 
box  cars,  unless  some'  arrangemmte  conld  be 
made  to  raise  tbe  grsde  of  almost  the  entire 
city  south  of  these  railroad  yards.  It  could 
not  be  aocompUshed  satisfactortiy  1^  aar  ivs- 
kem  of  drainage  la  ny  Judgment." 

Again: 

"If  yon  raise  these  yards  out  there,  and  tbe 
storm  water  in  time  of  storms  was  suflSeientiy 
high  to  come  over  the  embankments,  it  would 
wa^  out  great  gullies  and  would  damage  prop- 
erty immediately  adjacent  to  railroad  yards. 
The  water  would  then  be  up  as  liigh  as  srade 
of  your  tracks  on  yards  and  would  extend  back 
over  the  city  to  same  level.  It  would  raise 
water  all  over  the  dty.  In  case  of  storm  the 
more  embaokments  you  would  put  out  there 
the  higher  water  you  would  have  in  the  city, 
and  the  longer  it  would  take  water  to  recede, 
and  tbe  longer  it  would  stay  in  dty.  In  addi- 
tion to  tbat,  It  would  be  very  difficult  to  take 
care  of  drainage  from  the  south  towards  ths 
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north  and  towards  the  bay.  It  would  be  a  rery 

difficult  englneeriiir  problem. 

"As  to  ralsiiiK  the  tracki  out  yonder,  the 
whole  aide  of  the  town  was  raised  and  the  drain- 
axe  all  thrown  towards  the  bay.  So  the  raising 
of  the  trecki  out  there  did  not  interfere  with 
the  drainage,  because  it  was  all  taken  care  of  at 
the  same  time.  It  wonid  have  been  a  very  diffi- 
cult proposition  if  you  had  ondertahen  to  raiie 
these  railroad  tracka  roand  there  and  carry  it  in 
on  the  embankment  It  wonld  baTe  been  an 
mtlrely  different  proposition." 

Indepeodent,  bowever,  of  the  finding  of  the 
Jury  that  the  tracks  of  the  defendauts  could 
not  hare  been  raised  so  as  Co  have  placed 
cars  standing  thereon  above  the  heights 
reached  by  the  storm  water  of  1915,  there  is, 
we  think,  a  controlling  reason  why  the  judg- 
ment rmdered  In  favor  of  the  Wbarf  Com- 
pany should  be  affirmed.  The  undisputed 
evidence  shows  that  the  loss  of  plaintiff's 
wheat  was  caused  by  the  storm  of  1915,  an 
act  of  God,  and  not  by  reason  of  any  negli- 
gent act  of  the  Wharf  Company.  In  the  case 
of  Q.,  C.  k  S.  F.  By.  Co.  v.  Flour  Mills  Co., 
npra,  tt  la  said: 

"The  occnrrences  which  have  been  held  in 
some  of  the  casea  to  be  acts  of  God  are  spoken 
of  ai  unprecedented,  but  it  is  manifest  that  an 
occurrence  need  not  be  unprecedented  In  the 
literal  eenee  of  that  word  fn  order  to  be  regard- 
ed as  an  act  of  God.  Any  definition  of  the  term 
which  includes  the  idea  that  tt  must  ba  an  oc- 
currence the  likr  of  vrideh  ha*  never  happened 
before  would  so  restrict  the  application  of 
Uie  rule  as  to  practically  abrogate  it.  Under 
such  a  definition,  a  tidal  wave,  an  earthqnake, 
a  volcanic  eruption,  or  a  storm,  it  matters  not 
how  violent  or  deatructire  aneh  disturbance 
might  be.  would  not  be  an  act  of  God,  anleae  it 
was  more  violent  than  any  of  like  kind  that 
bad  preceded  it  It  goes  without  saying  that 
this  Is  not  the  nde.  All  thaf  la  required  in  this 
regard  to  make  an  occurrence  of  this  kind  an 
act  of  God  is  to  show  that  It  was  so  unusual 
Uiat  it  could  not  have  been  teaaonably  expected 
or  provided  against.** 

And  in  Fentlman  v.  Railway  Ca,  44  Tex. 
dr.  App  455,  98  S.  W.  939,  it  la  said: 

"The  flood  which  destroyed  plaintiff's  goods 
was  an  act  of  God;  to  say  that  it  was  not  His 
set  because  as  great  a  flood  occurred  at  the 
same  place  in  1844  would  be.  to  bold  that  God 
Is  incapable  of  causing  two  floods  of  the  same 
character  in  the  same  place." 

It  Is  shown  that  the  dtizoifl  of  Qalveatoa 
during  tbe  period  between  Uie  great  storm 
of  1900  and  the  cme  of  191S  were  so  confldent 
that  tbeir  properties  situated  In  the  bosliiesa 
portion  of  said  city  were  free  from  flood  wa- 
ters that  they  made  no  cbanges  In  the  levels 
«t  th^r  buildings  In  which  were  stored  large 
stores  of  food,  clothing,  and  other  properties 
aC  the  value  ct  millions  of  dollars;  that 
Qwae  bu^ess  men  were  of  experience,  not 
men  of  only  ordinary  skill  and  Judgment, 
bat  of  la^  business  capacity  and  pmdraioe; 
Oiat  they  lived,  invested  their  money,  and 


kept  their  properties  In  tbe  business  portion 
of  Galveston,  whore  the  watras  reached  a 
beli^t  of  about  6  or  7  feet  In  the  atonn  of 
1910,  with  a  feeUttg  of  safety,  inqilred  no 
doubt  with  the  thought  Oiat  it  was  not  prolH 
aide  that  there  would  be  a  recurrence  of  a 
rtonn  of  tbe  severity  of  tbe  one  of  1900,  and 
ttiat.  should  sneb  possibly  recur,  the  great 
sea  wall  would  protect  tbem,  tbeir  famiHea; 
and  their  prc^ertles.  How,  thrai,  can  it  be 
held  that  a  failure  (rf  the  Wbarf  Ct»npany 
to  build  its  tracks  abore  ttw  beWts  reached 
by  tbe  storm  of  1910  was  n^lgmce,  as  that 
term  Is  nnderstood  In  law?  What  act  did 
the  defendant  do  to  oidanger  or  n^lect  to  do 
for  Qie  protection  of  property  In  Its  posses 
slon  that  a  person  of  ordinary  prudence  sit- 
uated as  It  was  wonld  or  would  not  have 
dtmeT 

Undw  tbe  decisions  QuMed  from  above 
and  tboee  dted,  the  eoarts  have  beM  tbat 
tbe  stonn  of  1900,  tbe  smaller  st»rm  of  1909, 
and  tbe  greatest  storm  of  history  on  tbe  Golf 
coast  in  August,  191S,  were  acts  of  God  and 
ctf  Bu<di  nature  that  man  was  not  legally 
diarged  with  tbe  duty  of  antldpatli^  tb^ 
occurrence,  end  not  answerable  In  dam^es 
proximatdy  caused  by  sucb  stonns  or  tau^ 
rtcanes. 

[6]  Under  these  decisions  we  feel  con- 
strained to  h(dd  tbat  this  defendant  was  not 
charged  wltb  tbe  duty  of  anticipating  file 
severity  of  tbe  storm  of  1915,  and  was  not 
obligated  to  go  to  the  great  expense  of  under^ 
taking  to  raise  its  tracks  on  the  "B**  yard  or 
on  any  other  part  of  its  property  beyond  the 
level  of  the  flood  waters  of  the  storms  of  1900 
and  1916.  A  holding  of  tbe  court  that  this 
defendant  was  charged  with  sucb  duty  would 
do  violence  to  the  dedaions  of  the  courts  of 
this  state. 

[7]  Appellant  insists  by  its  ninth  asalgn- 
m&it  that  the  court  erred  in  not  instructing 
a  verdict  for  it,  in  that  the  undisputed  evi- 
dence shows  that  the  Wbarf  Company  re- 
moved  the  wheat  In  controversy  from  its  **B** 
yard  and  placed  same  in  tbe  Valley  yardi^ 
over  which  It  had  do  control;  that  it  was 
there  desfrtved  by  fire  by  reastat  of  being 
placed  near  a  car  containing  unslacked  llme^ 
which  was  set  <m  fire  by  tbe  strain  waters 
coming  In  contact  with  tbe  unslacked  llma^ 
and  that  if  said  wheat  bad  not  been  so  x»- 
moved  from  "B'*  track  it  would  not  have 
been  destroyed.  This  contentlmi  cannot  be 
sustained.  Tbe  undisputed  evidence  abows 
that  as  soon  as  It  became  apparent  to  tbe 
officials  of  tbe  Wbarf  Company  that  the 
wheat  might  be  damaged  by  tbe  storm  they 
did  everything  within  tbeir  power  to  protect 
the  same;  tbat  they  attempted  to  move  the 
wheat  to  ttw  nulnland,  and,  tqiKm  b^nc 
frustrated  In  this  attempt  by  tbe  storm,  Oiay 
then  tried  to  get  It  back  to  tbe  "B"  yards, 
snd  were  again  frustrated,  and  as  a  last  re- 
sort tbay  placed  the  cars  mntalnlng  tta 
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wheat  In  the  Valley  yard,  vbere  tbere  hap* 
pened  to  be  located  a  car  of  unslacked  lime, 
which  was  later  Ignited,  and  from  which  the 
fire  spread  to  and  burned  the  two  cars  of 
wheat  In  controrersy.  We  And  as  a  mat- 
ter of  law  that  the  removal  shown  by  the 
evtdeoce  was  not  an  act  of  actionable  neg- 
ligence. Swdi  removal  was  made  In  good 
faith,  la  the  stress  of  a  grave  and  Impend- 
ing danger,  and  with  the  view  of  saving  said 
property  from  Injnry, 

As  we  have  heretofim  shown,  even  If  It 
staonld  be  said  that  It  was  negligence  npon 
the  part  of  the  Galveston  Wharf  Company 
to  move  the  cars  of  grain  from  the  "B"  yards 
to  the  Valley  yards,  under  the  circumstances 
there  ooald  be  no  liability  against  the 
Wharf  Company  by  reason  of  such  move- 
meat,  because  ond^r  the  law  the  Wharf  Com- 
pany coald  not  be  charged  with  the  damage 
to  said  grain  by  the  storm  waters  and  the 
lime  fire,  as  the  proximate  result  of  such 
movement  of  the  cars.  If  these  cars  of  grain 
bad  been  permitted  to  stand  upon  the  tracks 
of  fbe  "B"  yards,  the  damage  to  the  grain  by 
water  wonld  have  been  practically  the  same 
as  the  damage  by  water  In  the  Valley  yards. 

O^e  additional  damage  by  flre  caused  by 
the  lime  was  not  the  probable  and  natural 
result  of  the  placing  of  the  cars  In  the  Valley 
yards.  The  def aidant  could  not  have  rea- 
sonably anticipated  that  the  damage  by  Are 
would  result  when  the  cart  were  placed  in 
thoee  yards. 

We  have  considered  all  of  tlie  assignments, 
and  In  view  of  oar  conclusion  that  the  losa 
of  aK>ellant*8  wheat  was  due  to  the  act  of 
God,  as  hereinbefore  expressed,  we  think  it 
useless  to  prolong  this  opinion  by  a  further 
discussion  of  other  matters  complained  of 
assignments  2  to  7,  InclmiTfl^  or  Igr  the 
remaining  assignments. 

The  Judgment  l»  afflxmed. , 

Affirmad. 


BROWNPIELD  v.  BRAB80N  tl  «!. 
(No.  1814.) 

(Conrt  of  OivII  Appeals  of  Texas.  Amarfllo. 
May  18.  1921.) 

1.  Loot  instniffionts  ^8(1)— PossomIob  oot 
lodlspoBtablo  proreqihRo  to  preiamptloo  of 
extotoMO  of  dood. 

Possession  is  not  as  indispensable  prereq- 
idsite  to  the  presumption  of  the  existenee  of  a 
deed,  bvt  it  is  essential  that  the  daim  of  title 
be  made  in  some  tangible  form  caleolated  to 
bring  notice  to  tliose  who  are  adversely  af- 
fected thereby,  so  as  to  create  a  preeumption 
of  acquiescence  in  such  daim  by  the  adverse 
IMTties. 

2,  Loot  laatmmoBts  «S96(3)— Exeoution  of 
qnttolalm  deed  for  ooaslderaflon  does  not 
show  aoqnlesoeneo  of  hsirs  In  presumed  deed. 

Where  plaiotiffs  dalmed  title  to  land  under 
presumed  existenee  of  a  deed,  the  giving  of  a 


quitclaim  deed  by  heirs  of  alleged  grantoi 
would  not  tend  to  show  any  acquiescence  on 
their  part  tn  any  daim  by  plaiidiffs  if  support- 
ed by  a  full-paid  condderatikHL 

3.  Evidenoe  •s^S?— Protooiption  of  ooavoyanea 
one  of  foot  aad  not  of  law. 

The  presumption  In  favor  of  the  existence 
of  a  oonveyaitce  of  land  ia  one  of  fact  and  not 
of  law. 

4.  Trespass  to  try  title  «s»35(0— Plaintiff 
oonflned  to  proof  of  title  spedally  pleaded. 

Bxcept  as  to  title  by  limitation  where  plain- 
tiff in  trespass  to  tiy  title  elects  to  plead  bis 
title  Bpecially,  he  is  confined  to  the  proof  of 
the  title  BO  pleaded. 

5.  Trespass  to  try  title  ^35(l)~Title  by  llm- 
Itatlom  aot  pomlsalMo  aaior  gaaoral  allo- 
oatloaa. 

A  showing  of  title  by  fimitationB  is  oot  per- 
missible under  the  general  allegations  of  a  pe- 
tition of  trespass  to  try  title,  but  must  be  spe- 
cially pleaded. 

6.  Trespass  to  try  title  ^35(1)— PressMptlen 
of  exeoutlon  of  deed  asserted  inder  g'loral 
alleoatloa. 

The  presumption  of  tbe  execution  of  a 
deed  may  be  asserted  under  the  general  alle- 
gations of  a  trespass  to  try  titie  petition. 

7.  Adverso  possossloa  4=s»7l(l)— Convoyaaoa 
of  Ifitorost  held  to  aappert  plea  of  flvs  yoars* 
l^fflltattoD  IS  ■  iMd  aad  not  qiltslaln. 

A  emveyance  by  grantors  of  all  their  right, 
title,  and  Interest  in  certain  described  lands, 
fc^owed  by  the  habendum  dause  of  a  general 
warranty  deed.  Is  a  deed  to  the  land,  and  not 
a  mere  quitdaim  id  the  grantor's  interest,  and 
will  support  a  plea  of  flre  years*  Umitation. 

8.  Adverse  pos'sessloa  <^80(2)— Deed  must 
oontain  suffloieat  deterlptloa  to  support  plea 
of  Hve  years'  limitation, 

A  deed  to  support  a  plea  of  five  years'  lim- 
itation must  CMitain  such  a  snflldent  descrip- 
tion that  it  win  appear  from  Its  terms  or  ref- 
erence to  other  Instruments  of  record  in  the 
chain  of  title  tiiat  it  cobveys  the  very  land  in 
controver^r,  so  tfast  its  registration  will  put 
tbe  adverse  party  on  notice  that  the  land  is 
thus  being  claimed,  as  an  owner  of  land  Is  not 
bound  to  run  down  references  to  facts  outside 
tiie  diain  9i  title  to  ascertain  the  meaning  of 
the  deed. 

9.  Advert*  psttaatloa  4tsBV2— Fhra-yoar  atat- 
■ta  koftna  to  na  from  rooMrafloi  of  dttd. 

The  flvo-year  statute  of  UndtatimB  beglaa 
to  run  from  the  time  of  registration  of  the 
deed  on  which  the  plea  Is  based. 

10.  Adverso  possession  «==>93— Payment  of 
taxes  for  five  years  hM  sufflclent. 

Where  deed  was  registered  September  T, 
1904,  payment  of  taxes  for  tbe  years  1804  to 
1006,  inclusive,  was  sufficient  to  sustain  a  plea 
of  five-year  limitations,  it  not  being  necBBsary 
to  pay  Uxes  for  the  year  1909. 
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11.  AiYsna  iMUMtleB  ^»Q0— Tttis  mmy  ha] 
wqalrad  to  ■adlvldad  Intemt  In  land.  { 

TIU«  mar  t>«  acquired  to  an  mtdhridad  in- 
terest In  land  under  tbe  ftre-yaar  atatete  af 

limitations  by  payment  of  taxes. 

12.  Adverse  possession  ^1 15(0— Wbathar 
party  claiming  nndar  flve-year  statnta  paid 
taxes  properly  h^d  for  Jury. 

In  trespass  to  try  title,  where  a  part? 
claimed  land  under  fire-year  statute,  whether 
defendant  had  paid  the  taxes  for  five  consecu- 
tive  years  as  required  by  the  atatnte  kcid  for 
the  jury. 

13.  Adverse  possession  «»go--Taxeft  mmt  be 
paid  under  proper  descrlptloa. 

It  was  not  sufficient,  under  the  flve-year 
statute  of  limitations,  that  taxes  were  paid, 
where  payment  was  made  on  a  wrong  descrip- 
tion, ao  that  no  credit  of  taxes  was  made  on 
the  assessment  of  taxes  against  the  tract  of 
land  In  qaestt«i,  since  such  payment  would  not 
afford  owner  of  legal  title  any  notice  that  some 
one  else  waa  paying  taxes  on  Ikis  land. 

14.  Adverse  possession  «s»94— Payneat  of 
taxes  after  dallaqmacy  Insaflclent. 

Payment  of  taxes  after  delinquency  la  In- 
sufficient under  the  five-year  atatnte  of  Umi- 
taticHia. 

Appeal  from  DlBtrict  Court,  Terry  County; 
W.  P.  LesUe,  Special  Judge. 

Suit  by  Mollie  J.  BrabBW  and  otbera 
agalnat  M.  V.  Brownfleld.  Judgment  for 
plaintifb,  and  the  defendant  qwealfl.  ^ 
versed  and  remanded. 

Soseoe  Wilson  and  Fen?  Speoctt,  both  of 
Lubbock,  for  appellant. 
O.  B.  Lockhart,  of  Tataoka,  for  appeUeea. 

BOTGEl  J.  Mollle  J.  Brabson  and  others 
brought  this  suit  against  M.  V.  Brownfleld  to 
recover  the  B.  %  of  survey  39,  block  A-1, 
certificate  1445.  SL  Ia  &  R.  B.  B.  R.  Co.,  in  Ter- 
ry county,  Teoc  The  petition  wan  in  the  regu- 
lar form  of  trespaas  to  try  tlUe,  and  In  addi- 
tion thereto  contained  what  plalntifis  style  a 
"special  plea,"  which  set  out  the  chain  of 
title  from  T.  O.  Beade,  the  patentee,  down 
to  J.  H.  Brabson;  the  plaintiffs  being  the  sur- 
viving wife  and  heirs  of  the  said  Brabson. 
It  was  alleged  that  the  deed  from  the  pat- 
entee, Beade,  to  Geo.  T.  Keith,  under  whom 
the  plataitlflEn  tHaXm,  had  been  lost  or  destroy- 
ed; but  that  the  plalntlffiB  and  those  under 
whom  they  claim,  had  claimed  and  asserted 
ownwsbip  of  said  land  for  more  than  85 
years,  paying  taxes  thereon,  and  that  such 
daim  waa  made  with  the  acquiescence  ct  the 
said  Beade  and  bis  heirs,  so  that  tbne  should 
be  a  presumption  of  a  conveyance  from  the 
said  Beade  to  the  said  Erith.  The  defend- 
ant answered  by  plea  of  not  guilty  and  plea 
of  five  years*  Umitatlon ;  also  by  croes-actlcnt 
he  Bongbt  a  recovery  of  the  land  under  title 


I  acquired  by  the  flve>7e8rs  limitation.  Hie 
t  appeal  la  from  a  Judgment  for  the  plaintiffs 
entered  on  a  verdict  return  In  their  favor 
under  peremptory  Instmctiona  from  the  trial 
Judge. 

The  survey,  ccmtalolng  A40  acres  of  land, 
was  patented  to  T.  O.  Beade  on  February  7, 
ISSL  Geo.  T.  Keith  conveyed  the  E.  H 
the  survey,  the  land  in  controyersy,  to  E.  S. 
Rogers,  on  November  3,  1883.  E.  S.  Rogers 
paid  the  taxes  on  320  acres  of  land  out  of  the 
section  for  the  year  of  1891.  Tbe  taxes  for 
the  years  1882  to  1896  on  320  acres  of  land 
out  of  the  section  were  paid  by  J.  S.  Daugh- 
erty  after  delinquency.  Rogers  c<mveyed  the 
land  to  J.  M.  Brabson  by  deed  dated  Novem- 
ber 17,  1896.  Brabson  paid  taxes  on  tbe  land 
for  the  years  1807  to  1011,  Inclusive,  except  for 
tbe  years  1004,  1907,  and  1909.  The  taxes 
for  some  of  the  years  were  paid  before  delin- 
quency and  occasionally  after  the  taxes  for 
one  or  more  years  had  become  delinquent 
Tbe  plaintiffs  Introduced  In  evidence  a  quit- 
claim deed  from  one  of  the  heirs  of  T.  O. 
Reade,  who  had  acquired  tbe  interest  of  the 
other  heirs,  whereby  the  grantor  quitclaimed 
to  the  plaintiffs  her  interest  In  said  land. 
This  deed  was  executed  April  20. 1015.  All  of 
the  deeds  referred  to  were  properly  recorded. 
J.  M.  Brabson  died  In  1012,  and  the  pialntlff 
Mollle  J.  Brabson  is  his  surviving  wife  and 
the  other  plaintiffs  are  his  heirs.  This  suit 
was  filed  on  the  18th  day  of  October,  19ia 
The  defendant's  plea  of  five  years'  limita- 
tion was  based  on  a  deed  executed  by  N.  M. 
Tlser,  dated  November  3*  1003,  and  recorded 
in  September,  1004.  nils  deed  was  In  the 
terms  of  a  general  warrant?  deed  and  the 
said  Tlaer  thereby  conveyed  to  the  defendant 
"all  that  certain  tract  or  parcetl  of  land  lying 
and  being  situated  in  Terry  county,  Texas, 
tbe  same  being  my  %  Interest  in  section  39, 
block  A-1,  cer^flcato  No.  1445,  E.  U  &  R.  B. 
R.  R.  Ga  survey."  It  appears  that  another 
person,  with  whom  Yiser  had  no  privity  of 
title,  owned  the  nortbwest  quarter  of  tbe 
section  at  this  time.  One  W.  M.  Visa  had 
acquired  title  to  the  southwest  quarter  of  tbe 
section  In  the  year  1887,  but  no  privity  of 
title  is  shown  between  the  said  W.  HL  Vlser 
and  N.  M.  Tlser.  The  said  Brownfleld  paid, 
or  attempted  to  pay.  taxes  on  480  acres  of 
land  out  of  the  section,  from  1005  to  1A15. 
During  aoDM  of  these  years,  however,  the 
taxes  were  paid  on  a  wroag  deacriptkm,  and 
some  of  them  were  paid  after  delinqneiM^. 
We  wm  make  a  fuller  statonent  of  sncli 
matters  when  we  come  to  discuss  theauestlon 
of  the  sufficiency  of  the  evidence  to  sustain 
the  plea  of  limitations. 

The  disposition  of  the  appeal  nndar  the  as- 
signments presented  requires  a  decision  of 
the  following  questions:  (1)  Whether  the  evi- 
dence Is  auificleot  to  warrant  a  ccmdualve 
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presnmptloBof  OwszlstsiieftotadeedoCeoii-flCoUBo  r.  Bonavldea.  M  Tex.  418,  00  S.  W. 
Teyance  from  tte  patmtee,  Beade,  to  Gea  T,  jsni;  Rule      Rldiards,  UO  8.  W. 
Keltti.    (2>  If  not,  could  the  plalnltffa,  bavliig  Tbe  exceptlOD  In  tavor  of  the  plea  of  limlta- 


speciaUy  pleaded  their  tlUe.  rely  on  a  con- 
veyanca  from  tbe  taelni  of  T.  O.  Beada,  which 
waa  not  pleadedt  ^  la  the  converanoa 

from  Vlser  to  Brownfleid  ntcb  a  dead  as  vUl 
mpport  the  ^ea  of  five  years'  Umttatlont 
(4)  Does  the  evidence  show  such  payment  <tf 
taxes  as  will  sustain  the  plea?  We  will  dis- 
pose of  these  questions  in  the  order  stated. 

H-ll  (1)  There  waa  never  any  poeaosslon 
taken  under  claim  of  deed  from  Beada  to 
Kdth.  The  only  tangible  datm  of  title  made 
by  plaintiffs  and  those  under  whom  Oiey  hold 
was  In  the  reglstratKm  <a  the  deeds  from 
Kdtta  down  to  Bi^bson  and  payment  of  tax- 
es by  those  holding  under  sudi  deeds.  These 
payments  were  not  made  r^^ularly,  and,  so 
far  as  the  evidence  discloses,  were  not  con- 
clusively shown  to  have  been  paid  for  any  five 
consecntlve  years;  so  that,  even  If  possession 
had  been  tsken  under  these  deeds,  the  evl> 
dates  would  not  exclusively  sustain  a  plea  of 
fire  years*  liniltat]<m.   Possession  Is  not  an 
Indlspensal^  prerequisite  to  the  presumption 
ot  tbe  existence  of  a  deed,  bat  it  is  essential 
Oat  the  daim  of  title  be  made  in  some  tangi- 
ble form  calculated  to  twlng  notice  to  those 
who  are  adversely  affected  thereby,  so  as  to 
create  a  presnmptlon  of  acquiescence  in  such 
claim  by  tlM  adverse  parties.   Tbe  circum- 
itancea  of  and  consideration  for  tbe  execution 
of  the  quitclaim  deed  by  tbe  heirs  of  Beade 
are  not  shown.    So  tliat  such  fact  baa  little 
probative  'ores  In  establishing  an  acquies- 
cence on  tbe  part  of  such  heirs  In  the  claim  of 
Brabsisi.   So  far  as  tbe  evidence  shows,  the 
heirs  of  Brabson  may  have  paid  a  full  con- 
sideration for  the  rights  acquired  under  the 
quitclaim,  and.  If  such  wer^  the  fact,  tbe  exe- 
cution of  tbe  quitclaim  deed  would  not  tend 
to  show  any  acqulesccuce  at  all  on  tbe  part 
of  the  heirs  of  Reade.   The  principles  of  law 
sppiicable  to  the  matter  of  presumptions  In 
lavor  of  the  existence  of  a  conveyance  have 
>>eeD  well  settled  by  the  decisions  of  this 
state,  and  have  been  recratly  discussed  by  us 
at  some  length,  and  we  refer  to  a  few  of 
tbese  authorities  in  lieu  of  a  fnrtber  dlscus- 
Bioa  of  the  question  here.   Taylor  v.  Watklns, 
26  Tex.  688;  Baldwin  v.  Goldfrank,  88  Tex. 
24»,  31  S.  W.  1066;  Hemdon  v.  Vlck.  89  Tex. 
469.  35  S.  W.  143 ;  Hutchison  t.  Massle,  226 
8.  W.  696.   The  presumption  Is  one  of  fact 
tad  DOt  of  law,  and  the  evidence  In  this  case 
does  not  warrant  kkHx  a  conclusive  presump- 
tioD  of  the  existence  of  such  a  deed  as  to 
Justify  a  peremptwy  instruction  in  favor 
thereof.  We  need  not  decide  whether  under 
tiie  evidence  the  plaintlA  were  entitled  to 
bave  the  issue  submitted  to  the  Jury. 

[4-1]  09  "It  is  well  settled  that,  except  as 
to  title  by  llmltatiott.  where  tbe  plaintiff 
el«cu  to  i^ead  his  tlOe' special^  he  is  con- 
fined to  Hm  proof  at  the  title  so  pleaded.** 


tlons  Is  allowed  because  a  showing  of  title 
by  Ilndtatlons  bi  not  pmnlsslble  under  tile 
general  allegati<»ia  of  a  petition  of  trespass 
to  try  title,  but  must  be  specially  pleaded. 
8t>  ^t  a  special  pleading  thereof  in  ttu  pe- 
tltlon  la  not  to  be  regarded  «a  a  more  par* 
tlcular  statement  of  what  might  have  been 
shown  under  the  general  allegations,  as 
would  be  true  In  tbe  ordinary  case  of  the 
special  pleading  of  the  title.  Brp  v.  TiUman, 
103  Tex.  574, 131  S.  W.  1060,  and  aMborltlee 
dted.  We  take  It  that  the  joesumptlon  of 
the  execution  ot  a  deed  by  Reade  could  bave 
been  asserted  tmder  t3ie  general  allegatlona 
of  a  trespass  to  try  title  petlttcm.  Buie  v. 
Fenn,  172  S.  W.  549,  on  motlwi  fcv  r^earing. 
So  that  tbe  case  does  not  present  an  exc^ 
tlon  to  the  general  rula 

[7, 1]  <3)  As  to  the  third  question  for  de- 
dslon,  the  appellee  contends  that  tbe  deed 
from  Vlser  to  Brownfleld  did  not  purport  to 
oonv^  tbe  land  Itself,  but  only  tbe  grantor's 
IntoM  tberdn,  and  will  not  support  a  plea 
of  five  years'  llmiUtion.  We  bave  nc4 
thont^t  it  necessary  to  determine  whether  or 
not  tbe  first  part  ot  the  pn^>osltion  is  well 
taken  (see  Boseborougta  v.  Cook,  108  Tex. 
364,  194  S.  W.  ISl ;  Barksdale  v.  Benskln. 
194  S.  W.  402,  writ  of  wror  granted),  as  we 
think  it  must  be  held  that  the  conveyance  Is 
of  a  three-fourths  Interest  In  tbe  land  Itself, 
and  not  merely  the  grantor's  chance  of  title 
to  such  interest  In  the  case  of  Garrett  v. 
Christopher,  74  Tex.  458,  12  S.  W.  67, 15  Am. 
St.  Bep.  850,  a  conveyance  by  the  grantors 
of  "all  our  right,  title,  and  Interest  in"  cer- 
tain described  lands,  followed  by  tbe  haben- 
dum clause  of  a  general  warranty  deed,  was 
held  to  be  a  deed  to  the  land,  and  not  a 
mere  quitclaim  of  the  grantor's  interest.  In 
Eempner  v.  Beaumont  Launber  Co.,  20  Tex. 
Civ.  App.  807,  40  8.  W.  412,  tbe  conveyance 
was  In  tbe  fbrm  of  a  general  warranty  deed, 
conveying  "all  my  right,  title,  and  claim 
and  Interest,  being  an  undivided  one-half 
Interest,"  and  it  was  held  that  tbe  Instru- 
ment was  a  deed  and  not  a  quitclaim.  In 
White  V.  Frank,  91  Tex.  66,  40  S.  W.  064,  it 
waa  asld  of  similar  language  In  a  deed  that — 

"The  words  first  used— 'all  my  interests- 
taken  In  connection  with  what  follows,  are  evi- 
dently intended  to  define  the  quantity  of  her 
[the  grantor's]  Interest,  and  not  to  limit  the 
coDTcyance  to  sucb  interest  as  she  might  hold 
in  an  undivided  half  of  the  lands.  Tbe  grantor 
practical];  asserts  that  she  holds  an  ondivided 
one-half  interest  In  the  lands,  and  that  she  con- 
veys that  Interest.  It  does  not  purport  merely 
to  release  her  interest  in  the  land,  whatever 
tlut  interest  may  be." 

We  ttilnk  this  statement  is  properly 
pllcable  to  the  language  of  the  deed  under 
oonaldMatlon.  But  tbe  tronblcMine  question 
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In  consldeTliis  tbe  salRdaaey  of  the  d«ed  to 
mwoTt  the  statute  of  llmltatloiis  Is  whether 
the  deild,  on  Its  &ce,  is  to  be  cons^ed  as 
conreyliig  an  nndlvided  interest,  or  whether 
bj  the  use  of  the  wm^  "my  QiT«»-fotirtb8 
Interest^  U  Invites  the  Introduction  of  pend 
evidence  as  to  the  sorroui^nff  drcomstancai 
to  ascertain  whether  an  undivided  thre©- 
foartha  interest  In  -the  entire  tract  is  In- 
tended to  be  conv^ed  or  some  parttcnlar 
tbree-foorOu  of  the  section.  It  Is  the  law 
that  a  deed,  to  snn^ort  Ods  plea  ot  llmttft- 
tlon,  fluwt  amtaln  sufficient  description  as 
that  It  ^tU  appear  tram  Ita  tenns,  or  refer* 
ence  to  other  instruments  of  record  in  the 
duln  of  title,  that  It  conv^  the  very  land 
in  controversy  so  that  Ita  registration  will 
put  the  adrerse  party  on  notice  that  the 
lud  Is  thus  being  dabned.  KUpatrlA  t. 
81anero8»  28  Tex.  187;  Acklln  r.  Paschal.  48 
Tax.  176;  Bandolph  v.  Lewis,  188  &  W.  619 
(opinion  on  motion  for  reiwaring  and  an- 
tbwltlefl).  The  owner  ot  Uie  Und  la  not 
bound  to  run  down  refer  encee  to  facts  outside 
the  (Aain  of  title  to  ascertain  the  meaning  of 
the  deed.  Brolc«l  v.  HcKechnte,  6»  Tex.  82, 
6  8.  W.  623;  Toung  v.  Trahan,  48  Tex.  Glv. 
Appb  611,  07  8.  W.  147.  So^  if  the  terms  of 
flds  deed  wonld  convey  either  an  undivided 
interest  or  a  spedflc  three-fourths  of  the  land 
If  it  had  been  divided,  and  It  were  shown  that 
fbe  grantor  claimed  title  to  such  divided 
interest,  then  we  doubt  whether  It  would  be 
euffldent  to  snstaln  the  plea;  for.  If  It  did 
not  purport  to  convey  an  undivided  Interest 
In  the  entire  sectltHi,  the  owners  of  the  east 
half  had  no  means  of  record  of  knowing  wliat 
part  of  the  land  was  Intended  to  be  ccmveyed 
by  the  deed.  We  have  concluded  that  we 
should  construe  the  Instrument  as  a  convey- 
ance of  an  undivided  three-fourths  Interest, 
ss  the  language  used  In  Its  natural  signifi- 
cance is  more  appropriate  to  express  that 
meaning,  and  would  be  really  inappropriate 
If  the  Intention  vras  to  convey  a  spedflc  di- 
vided portion  of  the  section.  We  conclude, 
therefore,  that  the  deed  la  sufQdent  to  sus- 
tain a  plea  of  limitations  to  an  undivided 
three-fourths  of  the  on»julf  section  of  land 
in  controversy. 

[«-14]  (4)  The  defendant's  deed  was  regis- 
tered on  September  7,  1904.  and  limitations 
would  begin  to  run  from  such  time  (Harvey 
v.  Cummlngs,  68  Tex.  599,  5  S.  W.  fil3),  and 
wonld  be  complete  on  September  7,  1909,  If 
all  taxes  were  paid  by  defoidant  as  they  be- 
came due  during  sudi  time  and  the  posses- 
sion was  suflldent  It  would  not  have  been 
necessary  that  he  pay  the  taxes  for  the  year 
1909.  Club  Lend  &  Cattle  Co.  v.  Wall,  99 
Tex.  591,  91  S.  W.  778,  122  Am.  St  Bep.  666. 
The  defendant  paid  taxes,  intending  to  pay 
them  on  his  Interest  In  the  laud,  on  480  acres 
of  land  for  the  years  1904.  1905.  1906,  1907, 
and  1908.  Payment  of  taxes  on  the  land  In 
sodi  way  would  have  been  snffldent  to  Bn»> 


tain  the  Idea  of  limitations  to  an  nndlvUed 
three-fourths  Interest,  therein.  Dowdell  v. 
McCWrdeU,  198  &  W.  182;  Yatbrongh  v. 
Whitman,  60  Tex.  &v,  App;  391,  110  S.  W. 
471.  The  taxes  fOr  Oe  years  1906  and  1906, 
however,  were  paid  on  the  wrong  abstract 
mmbw,  and  J.  U.  Brabson  appears  to  have 
paid  the  taxea  for  1806  on  the  B.  H  of  the 
section,  under  proper  description,  several 
months  before  the  dafondant  paid  taxes  tor 
sodi  year,  and  the  said  Brabson  paid  taxes 
for  the  year  1908  on  the  same  day  that  de- 
fendant paid  the  tBxw.  We  have  bad  soma 
doubt  as  to  whether,  after  Brabson  had  paid 
the  taxes  on  the  land  on  a  correct  deecrlp- 
tlon,  the  dtfendant  could  thereafter  pay  tax- 
es on  the  same  land,  and  thxm  bring  himself 
within  the  provisions  of  the  statntfe  Btit  0ie. 
Supreme  Court  has  held  that  although  tiier» 
may  have  beem  a  double  paymoit  of  the.  tax- 
es, yet  such  payment  by  the  person  cinlmlng 
under  limitations  Is  sufficient  Thomson  v. 
Welsman,  98  Tex.  170,  82  S.  W.  608.  It  does 
not  appear  whetiiM*  the  defendant  rendered 
the  land  for  taxes  for  the  years  1806  and 
1906,  nor  does  It  appear  that  the  paymenta 
of  taxes  made  by  tbe  defendant  for  either  of 
those  years  were  credited  to  the  assesament 
of  taxes  against  the  land  whldi  followed  the 
correct  abstract  number  on  the  tax  rolls.  It 
does  appear  from  the  tax  rolls  that  ttie  tax- 
es for  1908  on  the  entire  section,  described 
as  abstract  No.  798,  certificate  Na  1446,  sur- 
vey No.  89,  B.  L.  ft  B.  B.  B.  B.  Oo;  grantee, 
640  acres  (which  was  the  correct  deecrlptlon 
of  the  land)  were  assessed  to  **onknown  own- 
ers," and  that  J.  H.  Brabson  paid  taxes  fbr 
that  year  on  the  EL  %  of  the  survey  as  Ona 
assessed,  and  the  Inference  Is  that  the  pay- 
ment made  by  plaintiff  on  anoOiw  abstract 
number,  though  correctly  descrfldng  survey 
number,  was  credited  on  the  tax  rolls  to  an- 
other survey  under  the  abstract  number  «n 
which  payment  was  made.  The  evidence 
would  not  we  think,  have  warranted  a  pe^ 
Mnptory  instruction  In  appdlant's  favor  on 
this  Issue.  Conn  v.  Houston  Oli  Oo.,  218  S. 
W.  139 ;  Dutton  v.  Thompson,  86  Tex,  115.  19 
S,  W.  1026;  Henning  v.  Wren,  32  Tex.  Civ. 
App.  038,  75  S.  W.  9ia  If  payment  was 
made  on  a  wrong  description  so  that  no  cred- 
it of  taxes  was  made  on  the  assesament  oC 
taxes  against  this  tract  of  land,  such  pay- 
ment would  not  have  afforded  J.  H.  Brabson 
any  notice  that  some  one  else  was  paying 
taxes  on  his  land.  The  appellant  concedes 
that  while  he  Intended  to  pay  the  taxes  for 
the  years  1909  and  1910,  his  paym^ita  were 
made  under  a  mistaken  description,  and  were 
credited  to  the  assessment  against  othor 
lands,  nils  mistake  was  discovered  In  1812, 
after  the  ui^iald  taxes  for  1909  and  1910  had 
become  delinquent  at  which  time  the  appel- 
lant, according  to  his  oral  testimony,  paid 
such  taxeSi  Payment  of  such  taxes  after  ds- 
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Uoqaawj  to  InmiflkiflDt  Bakar  FoSle,  110 
Tbx.  8(0.  21T  8.  W.  141,  S19  8.  W.  46a  Tb9 
iotendukt,  inJannmiyof  thejMn  1912,1918, 
1B14.  and  1916,  paM  taxoa  od  the  land  fortbe 
respeetin  vnctOtag  7<an;  tmt  Oum  pay- 
manta  did  not  oomplete  the  title  by  Uxnttatkoa 
«v«a  If  the  plalntUh  were  beld  to  13tiir  dalm 
acquired  by  tike  qtdtdabn  deed  axoeoted  in 
1016.  If  plalntUta  soataln  tbelr  cSalm  nnder 
J.  K.  Br^won,  Unltatlons  would  be  suspend- 
ed Av  a  period  of  one  year  firtlowlng  hie 
death;  hot  the  Utle^  baaad  on  a  quitclaim 
deed  from  tha  hdre  at  T.  O.  Baade,  would 
not  be  anbject  to  thla  ampenelon.  No  qnea- 
tlon  la  rilaed  aa  to  the  aoffldency  of  the  poe- 
aeealoa  hy  tte  deCeodaBt,  BrowalMd,  to  nw- 
taln  the  plea  of  Itanltatkni^  and  we  have  not 
oonaldned  aadi  matter. 

We  are  of  die  oplnkn,  therefor*,  that  the 
plfllatlfle  were  not  entitled  to  the  peremptorr 
Inatrtictlmi  given  In  their  jSavor;  nether  waa 
the  def«idant  entitled  to  a  peronptoiy  In- 
Btmctloa  on  his  plea  of  Umttatloni^  either  aa 
a  defense  or  as  supporting  his  croes- action. 
Ehren  If  the  eridence  waa  Insnffldeot  to  make 
an  laeue  In  plalntUTs  favor  as  to  the  wlst- 
enoe  of  a  deed  from  the  patoitee  Beade  to 
Geo.  T.  Keith,  the  Juatloe  of  the  case  Teqnlies 
that  we  remand  the  eanse  rather  than  re- 
verse and  render  Judgment  here. 

The  judgment  of  the  trial  court  will  ac- 
cordingly be  reTeraed  and  the  cause  re- 
manded. 


BALLEW  &  HUSTON  et  aL  V.  BLAKENY. 
(Na.  3394.) 

(Conit  of  CSrO  Appeals  of  Tezaa.  Tuarkana. 
March  28,  1921.  On  Rehearing. 
ApiU  31,  1821.) 

t.  OHpitatloae  «»I4(I3)  —  (>sts  lapraparly 
charged  la  Jadioieat  igalaet  baak  aader  stlp- 
■latiea. 

Where  it  was  agreed  at  the  trisl  that  "the 
Firat  National  Bank  is  a  mere  stakeholder,  and 
that  the  bank  has  the  9600,  which  is  claimed 
by  the  plaintiff,  and  the  defendants  B.  &  H. 
pet  np  (300,  and  the  plaintiff  put  up  $300. 
The  bank  does  not  daim  the  money*  No  judg- 
ment shall  be  rendered  against  the  bank,  ex- 
cept for  $600,  whidi  ts  a  mere  depository**— 
the  coDrt  erred  In  enterios  judgment  against 
the  bsnk  for  tOOO^  and  "for  court  costs";  the 
bank  never  liaving  made  any  claim  to  the  mon- 
mf  and  being  willing  to  pay  it  to  the  rightful 
owners,  both  before  and  after  the  suit  was  filed. 

2.  Brokers  «=>I06— !■  actloa  against  ageot  to 
■  recover  earsest  mossy  deposited,  priadpal 
was  seoessary  aad  proper  party  defeadaat, 
aad  there  was  ao  error  la  readeriao  Jedg. 
■eat  aialaet  bath. 
In  action  against  red  estate  agent  to  re- 
cover a  deposit  In  a  bank  aa  earnest  money  on 


a  sale  of  land,  part  by  plafaitiff  and  part  by  the 
agent,  the  owner  of  the  land,  as  prindpsl. 
was  a  necessary  and  proper  party  to  the  aui^ 
and  there  waa  no  error  in  rendering  Judgment 
against  the  owner,  as  well  as  the  agent  and 
the  bank,  where  he  entered  a  general  denial 
to  the  petition  in  claim  of  the  earnest  money 
for  default  in  the  contract,  and  did  not  file  a 
disdaimer  of  any  legal  intorest'in  the  money, 
and  did  not  testify  that  he  never  authoriaed 
his  sgent  to  make  the  contract  of  sale;  but 
the  Judgment  should  provide  that  a  payment 
to  the  plaintiff  by  the  bank  of  the  amount  of 
the  depotit  ahould  be  lai  full  satisfaction  of 
the  entire  Judgment. 


Appeal  from  HenderaoB 
Joe  A.  McDonald,  Judge. 


Ooonty  Ooort; 


Suit  by  R.  J.  Blakeny  against  Ballew  & 
Huston  and  others.  Judgment  for  plaintiff, 
and  defendanto  appeal.  Modified  and  af- 
firmed. 

^le  appellee  brought  the  salt  to  recover 
$600  deposited  as  earnest  money  with  the 
First  National  Bank  as  stakeholder.  The  de- 
fendants eAch  made  answer.  The  case  was 
submitted  to  the  Jury  on  special  issues,  and 
on  the  answera  of  the  Jury  the  court  entered 
Judgment  for  the  $600  in  fsror  of  the  plain- 
tiff. The  plaintiff  and  Ballew  k  Huston, 
as  agents  of  A.  B.  Moore,  agreed  In  writing 
and  signed  on  October  14,  lOld,  the  CoUow- 
tog: 

"The  parties  of  the  first  part  Ballew  ft  Has- 
ton,  acting  as  agento  of  A.  B.  Moors,  agree  to 
sell  to  B.  J.  Blakeny,  party  of  the  second  part, 
6S  acres  of  land,  ^ere  follows  description  by 
field  notes.]  Each  party  agrees  to  pat  ap  a 
forfeit  of  $300  in  Tlrat  National  Bank  of  Mala- 
kofl!,  Tezaa.'* 

A.  B.  Moon^  the  owner  of  the  land*  ap- 
pointed ^Uew  ft  Huston  Us  agento  to  dSa- 
poee  of  It  Tbn  price  of  the  land  waa  to  be 
$70  per  acre  cash.  Plaintiff  and  Ballew  ft 
Huston,  aa  agenta,  eacH  put  op  tbe  $300 
cash  reqnlnd  of  them.  Plalntlfl  pleaded  and 
teetlfled  that  be  was  ready  and  willing  to 
perform  bla  part  of  tbe  contract  bat  that 
the  other  parties  to  tbe  contract  failed  and 
refused  to  convey  the  land  described  in  the 
contract  to  him.  Ballew  ft  Huston  pleaded 
and  claimed  to  tbe  evidoice  that  tbe  above 
wiitten  agreonent  made  them  aa  agmto 
did  not  owtato  an  the  agreemeot  betvreen 
the  parties,  but  that  by  mutual  mlatake  tbe 
following  part  of  the  agreement  was  left  oat 
of  the  said  writing: 

"There  shall  first  be  tsken  off  the  north  and 
of  tbe  Moore  tract  76  acres  for  Mrs.  U  B, 
Clark,  and  then  58  a<ves  for  Mr.  Miller,  snd 
after  these  tracts  are  surreyed  and  cut  off  B. 
J.  Blakeny  is  to  have  a  63-acrfl  tract  snd  the 
same  is  to  lie  imme^tcdy  south  of  the  Oook 
tract  of  78  acres." 
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Tbe  defendents  tattifled  that  ttaey  offered  to 
^Intifl  a  deed  describing  tbe  6S-acre  tract 
south  of  the  78  acres,  and  that  he  retnaed  to 
accept  It  It  was  apreed  In  tib«  trial  the 
parties  that: 

'The  Flrtt  National  Bank  la  a  mere  atake- 
holder.  and  that  the  bank  has  the  $600,  which 
la  dalmed  by  the  plaintiff,  and  the  defendants 
Batlew  &  HnstoD  put  up  (300  and  the  plaintiff 
pot  np  $300.  The  baok  does  not  daim  the 
monej.  No  judgment  shall  be  rendered  against 
the  bank,  except  for  ^OOO,  which  la  a  mere  de- 
posltory." 

The  Jury  answered  the  Issnea  submitted 
<1)  that  there  was  no  agreement  sndi  as 
pleaded  by  the  defendants,  and  (2)  that  any 
■nch  agreement  waa  not  left  out  ct  tiie  mig- 
Inal  agreement  by  mntual  mistake. 

HUler  ft  U1U«.  of  Athens,  for  appellants. 
Jnatlce  A  Jnatlce^  ct  AtbeoBk  for  appellee. 

LEVY,  J,  (after  stating  the  ftcts  as  above). 
[1]  The  first  assignment  of  error  predicates 
error  In  entering  Judgment  **for  court  costs" 
In  faTor  of  the  plaintiff  against  the  First  Na- 
tional  Bank.  This  was  error,  both  In  view 
of  the  pleadings  and  evidence  and  the  agree- 
ment of  the  parties.  The  bank  has  never 
made  claim  to  the  money,  and  was  willing  to 
pa7  It  to  the  rightful  owners,  both  before  and 
after  suit  was  filed.  The  assignment  of  er- 
ror la  sustained,  and  Ae  Judgment  la  modified 
In  that  respect. 

[2]  The  second  assignment  predicates  er- 
ror In  rendering  Judgment  against  A.  B. 
Moore,  Ballew  &  Boston  were  acting,  In 
making  tbe  ccatract  of  sale  and  In  tbe  de- 


posit at  the  earnest  xbobct,  u  MgeatM  for 

A.  B.  MooT^  and  tbe  eCect  and  extent  of  dm 
Judgment  is  merely  to  adjudicate  against  A. 

B.  Moore,  In  ta.ror  of  the  {Aalntlff,  any  In- 
terest A.  B.  If  oore  may  Imn  In  tbe  enneat 
money  so  dcfMwIted  for  him  and  In  bto  btiwlt 
A.  B.  Moore  entered  a  general  denini  to  tbe 
phiintira  petltUm  In  dafan  of  tbe  aamest 
money  tw  default  in  the  oontraet  and  did 
not  ffle  a  dladalmer  of  any  le^  Interest  in 
the  money,  and  did  not  teatlfy  that  be  never 
authorized  his  agents  to  make  the  oontract  of 
sale.  The  contract  of  sale  was  for  him  and 
in  his  behalf  as  owner  of  tbe  land,  and  as 
principal  in  tbe  agreement  be  waa  a  neoea- 
sary  and  proper  party  to  tb*  snlt.  TbB  aa- 
algnment  Is  oretmled. 

The  third  asalgnment  assails  tbe  anfllctancy 
of  the  evidence  to  show  such  nmperfOrmanoe 
of  the  oontract  of  sale  as  to  sntitle  the  plain- 
tur  to  recover  the  money  aned  for.  We 
conclude  that  this  assiviment  slunld.  be  over- 
ruled. 

Thov  Is  no  rerendble  error  In  flie  foarOi 
assignment  of  error,  and  It  Is  orermled. 
The  Judgment  Is  modified  and  afflrmefl. 

On  Behearlng. 

PER  CURIAM.  The  motion  tor  reSiearing 
la  granted  ooly  to  so  far  as  It  seeks  to  modify 
tbe  Judgment  of  tbe  county  court.  The  Judg- 
ment authorizes  a  recovery  and  execution 
against  each  of  the  defendants  severally  and 
Jointly  for  the  $600  sued  for.  The  Judgmmt 
should  be  corrected,  se  as  to  provide  that 
the  payment  to  the  plalntlif  by  tbe  hank  nt 
tbe  $600  ahoQld  be  in  full  aaUafactiOB  ot 
the  entire  Judgment. 
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HAMMER  at  •!.  V.  BOREINO. 

(Gonrt  of  Appeab  of  Kentucky.  June  7, 192L) 

1.  AppMtl  ud  arror  IM(3>— Ravwul  of 
JariiMMt  is  crtdltM^  Hit  htM  to  kar  nIM 
ta  g«iienl  ernlttor  not  pairty  to  appMl* 

A  Bntt  by  B.  to  Mt  uidc  fraudulent  con- 
Tcyances  bj  a  debtor  aod  Bubject  the  property 
to  the  payment  of  his  debt  wat  consolidated 
with  suit  by  other  creditors  to  have  the  convey- 
ances adjudged  preferential  and  for  the  benefit 
of  all  creditor*.  Jndsment  waa  rendered  d!a- 
missicg  B.'s  petition  bnt  adjudginf  that  he 
was  ■  jn^ment  creditor  of  the  debtor,  and  also 
adjnd|ln«  -that  the  tmaactioBs  betwora  the 
debtor  and  hia  wife  operated  aa  an  asalgnment 
for  the  benefit  of  all  erediton  and  that  the  pro- 
ceeds should  be  applied  on  the  judgmento 
against  the  debtor.  Bel'd,  that  under  the  Judg- 
ment B.  was  only  a  general  creditor  and  'wat 
not  a  necessary  party  to  an  aiH>eBl  by  a  party 
claiming  under  the  conveyancea,  and  a  reveraal 
of  the  judgment  on  such  appeal  prevented  him 
from  obtaining  payment  of  his  judgment  from 
the  property  conveyed,  though  he  wu  not  made 
a  party  to  the  appeal, 

2.  Appeal  aid  error  «:»3t7(l»)— AaalfliimMto 
for  beoelt  of  oradltars  «b3!A96(S>^II  orodl- 
tors  aot  Mceaaary  parties  to  sitt  or  apyoal. 

In  an  action  to  have  a  preferential  conrey- 
ance  by  a  debtor  adjudged  to  operate  ea  an  aa- 
■ivnment  for  the  benefit  of  all  erediton,  aS  of 
the  creditors  are  not  necessary  partlea  under 
Ky.  St.  I  1912,  relating  to  parties  In  lolto  con- 
cerning cooTeyances  in  fraud  of  creditors,  nor 
are  Uiey  all  aeceaaary  partlea  to  aa  appeal  la 
Buch  case. 

Appeal  from  Circuit  Court,  Laurel  County. 

C<msoIidated  actions  by  John  R.  Borelng 
and  others  agalnet  W.  B.  Catching  and  oth- 
ers. From  a  Judgment  in  favor  of  Borelng, 
G.  D.  Hamner,  receiver  of  the  First  National 
Bank  of  London*  appeals.  Kereraed,  with 
directkma. 

Haa^wood  A  Johnaon,  ot  London,  for  «p- 
pdlant 

H.  G.  nmlkner,  of  Hasard,  and  H,  O.  Clay, 
of  London,  for  appellee. 


TUSSVa,  a  in  Annst,  19i4,  tbe  appel- 
lee,  John  R.  Borelng,  filed  an  equitable  action 
In  the  Lurcl  drenlt  ooort  avatnat  W.  B. 
Catching  and  otbmn.  wherein  he  alleged  be 
had  a  judgment  for  amnetliing  over  $8,000 
against  Gatdilng  upon  wbltfk  an  execution 
had  been  lasued  and  returned  *'tio  property 
fbund." 

He  aakad  flor  a  cueral  order  of  attadk- 
moit  agalnat  the  ivoper^  of  W.  B.  Catoh- 
IniE;  and  attad[ed  certain  couTeyanoea  made 
hf  Oatdilng  to  his  wife  aud'otbera,  aa  well 
aa  certain  conveyanoea  made  by  the  wife  to 
othera,  aa  b^ng  without  consideration  and 
aa  having  beoi  made  to  defraud  the  credl- 
tan  of  W.  B.  - Catching.  He  sought  spedf- 
Ically  to  Bubject  to  the  paymKit  of  bla  debt 


(BAMNBR  T.  BOBEDra  i97 
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the  property  so  alleged  to  have  been  fiaudo- 
lently  convered. 

About  that  time  other  eredltoxa  of  Catch- 
ing Instltnted  their  several  ai^oDa  in  the 
Laurd  drenlt  court,  atnne  of  them  ae^^lng 
the  aame  remedy  that  Borelng  had  Bought, 
while  others  attacked  certoln  tranaactlona  be- 
tween Catching  and  his  wife,  and  between 
hla  wife  and  others,  merely  aa  being  pr^eroi- 
tlaU  and  asked  that  the  property  so  conveyed 
be  adjudged  to  be  for  the  benefit  of  all  the 
erediton  of  W.  B.  Catdilng. 

These  suite  were  all  cuiaolldated,  and  aft- 
er full  preparation  a  Judgment  was  entered 
dealing  In  detail  with  the  Bereral  transao- 
tlons  InvtriTed,  and  among  other  thbiga  It  waa 
adjudged  that  Borelng  waa  not  entitled  to 
any  ot  the.  rell^  sought  In  hla  petition,  and 
the  aame  waa  dlamlsaed,  and  a  Judgment  for 
coBte  given  against  bUn  Ui  flivor  of  the  de- 
ftodanto  tberdn;  It  bdng  recited*  however; 
In  the  Judgment  that  he  was  the  owner  of 
and  entitled  to  collect  from  Gatditng  tba 
Judgment  nptm  whiob  bla  suit  waa  baaed. 

In  another  subdivision  of  the  Judgment 
ttica  entered.  It  waa  adjudged  that  oertaln 
transactiois  between  Gatdtiing  and  his  wife 
operated  aa  an  assignment  of  the  i«operty 
and  ^Eecte  of  W.  B,  Oatdblng  for  the  boiefit 
of  all  hla  ereditora;  and  that  the  prooeeda  ot 
the  aame  should  be  applied,  after  the  pay- 
ment of  coate,  to  "the  foregoing  Jodgmente 
against  W.  B.  Catching  and  such  other  valid 
claims  against  him  as  bereaftw  be  filed  her^ 
in  properly  proven  and  allowed  by  the  court ; 
no  furthw  proof  of  the  judgment  herein  ren- 
dered against  W.  B.  Catching  being  required." 

Vrom  that  Judgment  the  receiver  of  the 
First  National  Bank  of  London,  to  whldi 
institution  Catching  was  largely  Indebted, 
and  who  aa  recelvcar  dalmed  the  i^perty  for 
the  bank  onbraced  In  the  c<mv4ffancea  which 
bad  been  dedared  ivefOrentlal,  appealed,  bnt 
did  not  maka  Boring  a  par^  to  this  appeal. 

Fading  Qie  appeal,  Borelng  preaoitied  In 
this  court  certain  rapplemoitary  parts  <rf 
the  reocwd,  which  had  not  been  copied  by 
the  receiver,  -and  asked  to  be  pmnltted  to 
prosecute  an  appeal  team  the  Jodgmuit  upon 
his  own  account  upon  the  record  aa  thus  made 
Qp^  whldi  ^a  court  decllnsd  to  permit  him 
to  do. 

Upm  a  final  hearing  this  court  reventod 
the  Judgmmt  of  the  Laurel  circuit  court  and 
held  the  deeds  so  adjudged  l^  tlie  lower  court 
to  be  lareferentlal  embraced  only  sncb  prop> 
erty  m  the  recdvw  of  the  bank  waa  entitled 
to,  and  that  audi  pKK>»ty  was  part  ot  the 
bank's  assets,  and  directed  a  Judgment  enter* 
ed  dismissing  all  pleadh^s  and  petittona  seek- 
ing to  cancel  and  set  aside  the  conveyances 
mentioned. 

O^e  wholo  history  of  the  lltlgatkm  np  to 
tbat  time  will  be  found  In  the  case  of  Beat, 
Receiver,  v.  Uelcoo,  183  Ky.  78S,  210  B.  W. 
662. 
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Upon  ttte  return  of  the  case  to  flw  XmohA 
dreult  conrt,  a  Ittdgment  was  entered  aetUi^ 
aside  so  mndi  of  the  forma  SvAgmieat  as  ad- 
Judged  the  conveyances  In  qnestton  prefer- 
ential, and  adjudged  Ote  pttKpertj  thoein 
conveyed  to  be  ecAd  and  the  proceeds  collected 
by  the  reaelvtr. 

After  Qie  proceeda  of  tbe  sale  bad  been 
toooght  into  oonrt,  the  appellee  Bneing  en- 
tered a  motion  tiut  Ida  proportlaiate  part 
of  the  proceeds  at  Qiat  land,  amounting  to 
I8B3.80,  be  paU  to  him,  and  tbls  motion  tiie 
circuit  court  sustained  and  directed  its  offl- 
cem  to  pay  tliat  amonnt  to  Boreing,  and 
firom  tliat  actloD  of  tlie  oonrt  ttils  an;>eal  is 
prosecuted  by  tbm  present  receiver  of  the 
London  bank. 

^nds  action  was  takra  by  Boreing  upon  the 
theory  that  the  original  Judgmoit  of  the 
Latirel  circuit  court,  adjudging  that  the  sev- 
eral ouiTeyances  Involved  were  {nrefenntial, 
was  to  the  extent  <tf  hts' claim  against  W. 
B.  Gatehing  proportionately  ft>r  hia  benefit, 
and  diat  as  he  was  not  a  parl^  to  the  ap* 
peal  wherein  the  Judgment  was  reversed,  it 
was  still  in  force  and  effect  In  so  ftir  as  his 
rights  were  lnv(dved. 

[1]  The  fundamental  uror  in  this  position 
is  in  the  aasnmpttmi  that  any  Judgment  was 
ever  ent«ed  in  the  Laurel  drcuit  court  tat 
Us  benefit  as  an  IndivldnaL  Tbo  effect  of 
Oie  Judgment,  so  fiir  as  be  was  concerned, 
was  that  he  was  a  genersl  creditor  <3t  W. 
B,  Gatdilng,  but  t3iat  be  was  not  entitled 
to  have  certain  pnnverty  described  htm 
subjected  to  the  paymoit  of  tliat  Judgment, 
and  therefore  his  petition  was  dismissed  and 
a  Judgment  tm  costs  entered  against  him. 

He  sought  one  kind  of  relief  solely  for  his 
own  benefit  whicb  was  dwied  him.  while  the 
plaintiffs  in  some  ot  the  other  suits  son^t 
a  different  kind  of  reU^  not  only  fbr  their 
own  benefit,  but  tor  the  benefit  of  all  the 
creditors  of  Catehlng,  and  that  rdief  was  Iqr 
the  circuit  court  granted  to  tliem,  and  Bore- 
ing, being  a  general  creditor  of  Catching, 
was  only  inddoitally  the  beneficiary  of  their 
action,  and  as  an  Individual  was  granted  no 
relief  whatsoever  against  anybody,  but,  on 
the  contrary,  was  dismissed  out  of  court  with 
a  Judgment  tor  costs  against  him. 

It  Is  perfectly  clear  that  from  13ie  time 
that  Bordng's  petltlMi  was  dismissed  with 
costs  and  all  relief  draied  him,  he  occupied 
the  position  only  of  any  other  general  cred- 
itor of  W.  B.  Gatxihlng,  and  occupying  that 
position,  he  was  not  a  necessary  party  to  any 
appeal  by  the  receiver  of  the  bank  to  reverse 
that  Judgment  any  more  than  any  otber  gen- 
eral creditor  of  Catching  woidd  have  been, 
and  Hier^re,  wbm  the  mandate  of  Oils 
court  was  filed  Id  tiie  lower  court  and,  in 
accordance  therewith,  the  Judgment  of  tliat 
court  set  aside.  Boring  had  no  more  claim 
upon  the  proceeds  of  that  property  than  any 
other  general  creditor  of  Catdilng.  When 


his  petition  was  dlsnlased,  he  was  Just  as 
eAtetually  out  of  court  at  If  he  bad  never 
filed  11;  and  occulted  no  position  diffoeot 
from  that  of  any  other  general  creditor  who 
had  filed  a  claim  In  Uie  actlOB. 

[2]  In  an  action  to  have  a  vn^ewoaB  ad- 
judged and  that  it  werato  as  an  assignment 
for  the  benefit  of  all  creditors,  ftU  On  oedif 
tors  are  not  necessary  parties  any  more  than 
aU  are  necessary  parties  in  tlw  settlement  of 
a  decedents  estate.  Ky.  StatSL  1 1913:  Ow> 
talnly  then  they  are  not  aU  necessary  parties 
to  an  qipeal  In  neb  case. 

The  Judgment  Is  reversed,  with  dlrectkai 
to  set  aside  tibe  orti^  appealed  tnm. 


SCOTT  et  al.  V.  THACKER  COAL  MININQ 
CO.  St  aL 

(Court  of  Appeals  of  Kentacky.    Mardi  32, 
1821.  BehearisK  Denied  Jane 
21,  19aL) 

BsMdarles  «aB8(3}— Natsnri  objeet  hsM  te 
oostroi  over  oearses  asd  distaaees. 
The  calls  for  eoorsas  and  distances  in  a 
patent  Md,  on  the  evldwee^  to  be  contrived 
by  a  call  for  a  natoial  object,  raider  the  nda 
that,  where  there  is  a  emUct  between  courses 
and  distances  and  natural  olijscts,  ^e  latter 
will  controL 

Appeal  from  Orcnlt  Court,  Pike  County. 

Action  by  Hartba  Scott,  revived  In  the 
name  of  her  heirs,  Bmezy  Scott  and  others, 
against  the  Thacker  poal  Mining  Conqnny» 
In  wbldi  detendant  by  counterdaim  inters 
pleaded  the  helra  of  Bidiard  Daniels,  deceu- 
ed.  Judgment  in  favor  of  the  Danl^  be^ 
and  the  Scott  bdrs  appeaL  'Beversed,  wlUi 
directions. 

See,  also,  leo  Ky.  S66,  160  8.  W.  83a 

Willis  Staton.  of  PikevUle,  for  appdlants. 
P.  B.  Stratton,  J.  J.  Uoore,  J.  F.  Butter, 
and  J.  S.  Cline,  all  of  PikevUle,  for  apptilees. 

TURNER,  O.  In  June,  1800.  Martha  Scott 
leased  corteln  lands  <m  the  Tug  forte  of  Big 
Sandy  river  In  Pike  county  to  the  Thaler 
Coal  Mining  Company  for  coal  mining  pur- 
poses.  Prior  thereto,  in  December,  iSBB, 
Richard  Danids  and  Ills  wUe  leased  to  tly 
same  conpany  for  the  same  puxposes  ad- 
joining tracts  of  land. 

The  coal  company  opened  up  the  miniiif 
operatl(«i8  on  theaa  tracts  ot  land,  and,  bav- 
ing  foiled  for  a  time  to  pay  to  Bfartba  Scott 
the  royalty  to  which  She  thought  Ae  was  en- 
titled oa  certain  lands  claimed  to  have  been 
embraced  in  her  boundary,  she  originally 
brought  tUs  suit,  asking  Judgment  tot  tbm 
amount  of  such  royaltlea. 

The  coal  cranpany  answered,  admitting  tts 
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operatioiu  under  tSm  lease  from  Mn.  Scott, 
and  alleging  Uiat  it  was  also  operating  under 
cCTtalD  leasee  from  Daniels  on  adj<rfnlng 
lands,  and  alleging  that  both  Scott  and  Dan- 
ids  were  dalmlng  tbat  a  certain  tract  of 
land  upon  which  the  canpKDj  was  operatiDg 
vas  embraced  in  tfa^  several  leasee,  and 
each  claiming  the  royalties  therefrom,  and 
made  Its  answer  a  counterclaim  against  the 
belrs  of  Daniels,  and  asked  that  the  contro- 
versy between  them  be  settled,  and  tbat  it  be 
directed  by  the  court  to  whcnn  it  should  pay 
tile  royalties. 

The  Daniels  pe<H>le  came  In  and  asserted 
their  title  to  the  disputed  boundary,  and  the 
circuit  court,  uptm  a  trial,  in  effect  adjudged 
tbat  neither  of  the  parties  had  shown  title 
In  themselves,  and  therefore  de<dined  to  ad- 
judge the  royalties  to  either. 

They  each  appealed  to  this  court  from  the 
judgment,  and  It  was  reversed,  with  direc- 
tions to  the  lower  court  to  establish  the  line 
and  dispose  of  the  royalties  between  the  par- 
ties. Scott  T.  Daniels,  100  Ky.  866,  16»  S. 
W.830. 

Upon  the  return  of  the  case  there  was  ad- 
ditional preparation,  and  upon  a  hearing  the 
court  adjudged  the  disputed  boundary  to  the 
Daniels  btirs,  and  from  that  jBdgment  the 
Scott  heirs  have  appealed. 

Martha  Scott  la  a  dau^ter  of  Bpbralm 
Hatfield  and  claims  under  a  deed  from  him, 
and  Bphralm  Hatfield  claimed  tmder  two 
patents,  oae  issued  In  1860  to  Ferrell  E>vans, 
and  the  other  to  Ephralm  Hatfield  In  1887; 
the  Danlds  people  daim  nndw  certain  other 
patents,  but  only  daim  to  the  Evans  or  Hat- 
field line;  and  so  the  vital  thing  in  the  con- 
troversy Is  a  iwoper  determination  of  where 
tbe  Bvana  or  Hatfield  Une  is  located,  the 
Una  of  Oe  Btvans  and  Hatfield  patents  being 
ttie  same  so  &r  as  they  affect  the  land  in 
ctmtroverey. 

Hatfield  was  tbe  owner  in  1887  of  tiM 
Brans  patent  of  SCO  acres,  and  a  patmit  was 
ttM  Issued  to  Hatfldd  tta  798  acres,  embrao- 
big  the  Evans  860-acre  patent,  together  with 
cortaln  other  prerloudy  patented  laada,  and 
■till  other  lands  dalmed  to  have  been  vacant 

It  Is  agreed  between  the  parties  that  the 
calle  In  tte  two  patents  In  question— the 
Ejnns  and  Hatfield  patents— only  affect  this 
eootroversy  after  they  leave  tbe  bank  of  tbe 
Tlver  at  tite  monUt  of  Bear  Tree  l^loit. 
The  evidence  sbowa  tbat  the  survey  made 
fbr  appellants  at  that  pi^t  bei^  rl^t  at 
the  bank  of  the  river  at  or  near  the  month 
Qi  that  small  brandi,  whUe  that  made  for 
the  entrees,  tfr  at  their  suggestion,  began 
■ome  75  to  90  feet  swty  from  the  bank  of 
tbe  river,  and  that  made  only  a  slight  divert 
gace  between  ttiem  up  to  the  point  where 
tbe  real  disputed  call  cwnes  in,  which  will 
be  hereafter  notleed.  But,  Inasmuch  as  ap- 
pellants wacvey  began  immediately  at  the 
hank  of  tlie  river,  and  the  previous  call  In 
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the  two  patents  calls  for  *two  sycamores  <m 
the  bank  of  said  river,"  we  have  concluded 
that  the  beginning  point  at  the  mouth  of  that 
branch  was  mow  accorate  in  appellants'  sur- 
vey. Frcon-  that  pt^t  m  the  calls  In  tbe 
Evans  patent  are  as  follows: 

"^enee  S.  21'  W.  20  poles  to  a  lynn  and 
beech  In  Bear  Tree  Hollow;  thence  leaving 
the  calls  of  said  former  snrvey  [referring  to  a 
IfiO-acre  prevloiu  survey  made  for  Bvans]  S. 
18°  B.  62  poles  to  a  white  oak,  hickory  and 
aarvis  on  top  of  a  ridge;  8.  20*  W.  134  po. 
to  two  chestjuit  oaks,  on  top  of  the  ridge  be- 
tween Sugar  Camp  branch  and  Fomid  Blill 
branch;  S.  83*  W.  22  poles  to  a  black  oak  and 
two  hickories  on  the  top  of  said  ridge;  S.  19' 
W.  63  poles  to  three  white  oaks;  S.  4*  W.  140 
poles  to  a  white  oak,  sourwood  and  gum  la 
the  gap  at  the  bead  of  the  branch  that  empties 
Into  si^  river  at  said  Bvans*  hottse.** 

The  calls  from  that  point  in  the  Hatfldd 

patent  are  as  fcdlows: 

"Thence  S.  21'  W.  20  poles  to  a  lynn  and 
beech  in  the  Bear  Tree  Hollow;  8.  18'  B.  62 
poles  to  a  white  oak,  hickory  and  sarvis  on 
top  of  the  ridge;  S.  20'  W.  184  poles  to  two 
chestnnt  oaks  on  top  of  the  ridge  between  the 
Sugar  Gamp  and  Pounding  Hill  branch;  S.  88' 
W.  22  poles  to  a  Idack  and  two  hi<Aories  mi 
top  of  Bd  ridge;  8.  10*  W.  68  poles  to  two 
white  oaks;  S.  4*  W.  140  poles  to  a  white  oak, 
sourwood  and  gum  in  the  gap  at  the  head  <tf 
the  branch  that  empties  into  tho  xlvar  Just 
above  sd.  Hatfield's  house.** 

Appdlants  claim  that  the  call  S.  20'  W. 
134  poles  should  be  extended  so  as  to  readh 
tbe  natural  object  called  for  at  B,  while  ap- 
pellees claim  it  should  stop  at  A,  and  th^ce 
ran  wltb  the  ridge  to  O,  and  thence  on  the 
east  and  west  ridge. 

All  the  evidence  In  the  record  abows  t3iat 
the  house  referred  to  In  these  calls  was  oc- 
cupied by  Evans  when  his  survey  was  made 
and  patented  In  1849  and  1860,  and  that  tbe 
same  bouse  was  occupied  by  Hatfield  when 
his  survey  and  patent  were  made  and  issued 
in  1866  and  1867. 

Tbe  survey,  upon  which  Svans*  patent  was 
issued  calls  fiv  two  dwstnnt  oaks  on  top  of 
the  ridge  between  Sugar  Oamp  branch  and 
tbe  Pond  Mill  branch.  So  that  we  have  In 
one  survey  a  stream  called  the  Fond  Hill 
branch,  and  In  the  patent  Issued  on  tbat 
snrvey  we  have  a  atream  tnlled  the  Pomd 
hiill  brandi,  and  in  a  subsequent  one  embrac- 
ing the  same  land,  and  with  the  same  calls, 
we  have  a  stream  called  the  Founding  Mill 
branch. 

Tor  a  long  time  during  tbe  preparadfrn  ti 
this  case,  befmre  the  first  appeal,  these  were 
all  treated  as  referring  to  tbe  same  stream, 
to  wit,  Founding  HUl  brandi,  an  diown  on 
the  map  herewith  filed,  whldi,  as  will  be 
observed,  fiows  into  the  Tug  river.  Its  gen* 
eral  direction  being  south,  on  tbe  opposite 
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side  Of  the  rtdge  from  tbe  Sugar  Camp  or 
Ferrell  Evans  brancta,  fbe  latter  branch  flow- 
Ins  north  Into  the  same  river  on  the  other 
side  of  a  conslderahle  bend  In  the  rfver.  But 
aftor  the  case  had  been  submitted  for  hear* 
log  In  the  circuit  court  before  the  first  ap- 
peal the  appellees  had  the  arOiet  ot  sulnnls- 
ston  set  asUle  upon  a  showing  in  aflBdavlts 
that  ther  bad  learned  tliat  at  one  time  In  the 
past  what  Is  shown  on  the  map  as  Fish 
Trap  branch  had  been  called  Pond  Mill 
branch,  and  that  therefore  the  call  in  the 
two  patents  "S.  20'  W.  1B4  poles  to  two 
chestnut  oaks  on  top  of  the  ridge  twtween 
Sugar  Camp  and  Pound,  or  Poimdlng  Mill 
branch"  really  meant  the  ridge  running 
north  and  south  between  the  waters  of  said 
Fish  Trap  branch  and  Sugar  Gamp  brandh, 
and  did  not  r^er  to  the  ridge  running  east 
and  west  between  the  headwaters  of  the 
Sugar  Camp  branch  and  the  Poimdlng  IfiU 
branch.  Accordiog^  the  order  of  submie- 
Blon  was  set  aside,  and  one  of  the  appellees 
in  a  second  deposition  given  by  ber  states 
that  she  was  born  about  1850  In  this  imme- 
diate locality,  and  that  In  her  childhood  she 
had  heard  older  persons  refer  to  the  Fish 
Trap  branch  as  Pond  MIU  branch,  and  that 
there  yet  remains  evidence  of  an  old  dam 
on  the  Flah  Trap  branch  showing  that  in 
days  gone  1^  there  bad  been  a  mMldam 
there. 

This  evidence  was  taken  by  tbe  appellees 
in  an  effort  to  explain  away  the  call  in  the 
two  patents  for  the  ridge  between  the  watere 
of  Sugar  Gamp  and  Pound  or  Pounding  Mill 
branch,  because  In  the  absence  of  a  aatlEi- 
factory  explanatlcm  of  that  call  it  is  recog- 
nized that  the  courses  and  distances  in  the 
patent  must  give  way  before  the  natural  ob- 
jects called  for  In  thera.  In  other  words, 
even  though  the  call  for  IM  poles  gives  out 
nt  B  point  which  does  not  reach  tbe  ridge 
called  for.  In  order  to  reach  such  natural 
-object  It  win  be  extended  so  as  reach  It, 
thereby  following  the  weli-recognlzed  rule 
of  law  that  courses  and  distances  must  give 
way  to  well  known  natural  objects. 

But  this  evidence  that  In  her  childhood 
the  Fish  Trap  branch  had  been  called  at 
times  the  Pond  Mill  branch  is  not  substan- 
tiated by  the  other  reliable  evidence  in  the 
record.  On  tbe  contrary,  in  the  many  deeds 
and  patents  and  surveys  which  are  Intro- 
duced In  evidence  In  this  record,  many  of 
them  older  than  the  witness  claims  to  be, 
thot  stream  is  referred  to  only  as  the  Fish 
Trap  branch,  and  not  In  one  single  Instance, 
so  far  as  our  search  of  the  record  discloses, 
has  it  heoi  referred  to  as  the  Pond  Mill 
branch. 

Our  condusion  therefore  is,  from  the  whole 
evidence  and  from  an  examination  of  all 
these  Buryeys  end  patents,  that  the  ridge 
called  for  betwera  the  waters  <tf  Sugar  Camp 


branch  and  Pound  or  Pounding  MUI  brtwt 
is  the  ridge  running  east  and  west,  or  ap- 
proximately east  and  west,  and  whldi  tbt 
call  in  question  when  extended  reaches  it  or 
about,  the  pc^t  of  tihat  ridge  where  it  tunu 
north*  whicli  is  shown  to  be  tbe  diridtiii 
ridge  between  the  headwaters  of  those  tm 
streams. 

That  this  condnsioD  is  proper  must  be  ip- 
parent  when  we  consider  that,  If  It  be  «»• 
ceded  that  Fish  Trap  branch  vna  once  earn- 
times  called  Pond  Mill  branch,  the  point  oa 
the  ridge  running  north  and  soutb  at  wMl 
■ppelleeB  dalm  the  lS4-p(^  call  gives  oot 
Is  not  in  fiict  (Ml  the  ildge  between  FIA  Trap 
branch  and  Sugar  Camp  brandi,  bnt  is  ob  i 
ridge  betweoi  the  Elsh  Trap  brandi  and  die 
headwaters  of  the  Tlnnle  branch,  which  mu 
into  tbe  river  east  of  the  month  of  Sugir 
Oomp  biandi ;  there  being  a  qmr  or  ridge 
shooting  off  tnm  tbe  north  and  south  rid^B 
which  divides  the  waters  of  the  Sugar  Chap 
branc3i  from  the  waters  ot  Tlnnle  branch  and 
ajAotber  small  branch,  and  makes  It  tmpce- 
sible  for  the  waters  ci  Sugar  Oamp  braadi  to 
reach  the  poiat  wSere  th^  claim  that  caU 
gives  out  and  sliould  stop. 

On  the  otber  hand,  tlie  map  on  file  and  is 
the  evidence  shows  diat,  if  the  call  of  1M 
poles  is  correct  and  must  stop  at  tbe  polot 
where  it  gives  out.  it  does  not  readi  tbe 
ridge  between  Sugar  Camp  brandi  and 
Pounding  Mill  branch  by  nearly  200  poles  at 
the  nearest  p<Hnt,  and  it  Is  therefore  argwd 
by  appellants  tliat  the  134-pole  call  Is  msn-  '] 
Ifratly  a  mistake,  and  that  ft  was  Intendni  | 
originally  to  be  a  S14-pole  call,  the  Ogum 
"1"  and  "3"  being  by  mistake  transposed, 
which  would  In  fact  and  does  reach  the  rld^ 
at  the  nearest  ptAnt  between  tbe  waters  of 
Sugar  Gamp  branch  and  Pounding  Xfll 
branch. 

The  evidence  that  the  Fish  Trap  braiidi 
was  ever  known  or  called  Pond  MID  brandi 
being  unsatisfactory,  and  the  fact  t)dnf  ap- 
parent that,  if  it  had  been,  the  134-pole  an 
would  not  end  at  a  point  on  a  ridge  betwea 
the  waters  of  Fish  Trap  or  Pond  Mill  brandi 
and  the  waters  of  Sugar  Camp  brandi.  tbe 
conclusion  seems  Irresistible  tlut  there  must 
have  been  some  mistake  In  the  distance  of 
the  original  call,  and  that  the  call  for  tbe 
natural  object— that  Is,  the  ridge  betwea 
tbe  waters  of  Pounding  Mill  branch  and 
Sugar  Camp  branch — must  prevail. 

It  has  long  been  the  rule  in  this  state  tbat 
in  the  location  of  lines  from  descriptions  la  , 
title  papers,  if  there  Is  a  conflict  betwea 
courses  and  distances  and  natural  (diJecO  ' 
called  for,  the  latter  will  control,  and  the  ' 
courses  and  distances  wiU  be  changed  or  | 
modified  so  as  to  conform  to  the  natnral  oi^  j 
Jects  called  for. 

Natural  objecto  have  a  fixed  ^aoe;  09 
are  there  for  all  time,  while  comscs  and  dto- 
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tances  u  sliown  by  title  papers  are  merely 
records  made  by  men  and  wblch  may  or  may 
not  be  accurate.  And  not  only  so;  It  Is  a 
matter  of  practical  knowledge  that  survey- 
ors ordinarily  make  up  their  reports  long 
after  they  hare  actually  run  the  lines.  If  In 
fact  they  do  actually  run  them.  And  the 
rule  Is  therefore  based  upon  the  sound  as- 
sumption  that.  If  there  Is  a  mistake,  It  Is  In 
the  courses  and  dlstanoes,  and  not  Id  the 
fixed  location  of  natural  objects.  Eentwava 
Coal  &  Lumber  Oo.  v.  Helton.  170  Ky.  211, 
185  S.  W.  838 ;  Rush  v.  Oomett,  169  Ky.  714, 
185  S.  W.  88;  Gilbert  T.  Parrott,  168  Ky. 
B99,  182  S.  W.  85». 

Our  conclusion  that  the  call  In  guestloa 
should  be  extended  to  the  natural  object 
called  tor  li  further  strousAy  fortified  by  a 


right  at  the  head  of  the  main  fork  of  the 
branch  called  the  Sugar  Camp  branch  whl(A 
flows  into  the  river  right  at  or  near  Hat- 
field's house,  being  the  same  house  formerly 
occupied  by  Evans, .  and  called  tta  In  both 
tia  tents. 

It  ia  conceded  by  the  parties  on  both  aides 
that  the  surveyor  will  not  dose  If  tbe  lines 
are  run  as  cooteoded  by  either  party,  and 
we  confess  that  after  long,  diligent,  and  ear- 
nest labor  we  have  been  unable  to  reacb  any 
conclusion  In  any  way  satisfactory  to  our- 
selves except  to  apply  tbe  rule  that  we  have 
applied  as  to  the  uafural  objects  Involved. 

We  have  prepared  and  Qle  herewith  a 
Wraan  map  to  be  published  with  this  opinion, 
giving  some  Idea  of  the  nature  of  this  con- 
troversy. 


subsequent  call  in  the  patent  for  another 
natural  object,  to  wit: 

'*8.  4*  W.  140  pedes  to  a  white  oak,  sonr- 
wood,  and  gum  in  the  gap  at  th«  head  of  the 
branch  that  empties  into  the  river  jast  above 
said  Hatfield's  house." 

Although  the  course  fixed  in  this  call  Is 
clearly  wrong,  the  map  on  file  as  well  as  all 
the  evidence  shows  that  there  Is  such  a  fap 


It  results  from  what  we  have  said  that 
when  the  Hatfield  or  Bv&aa  line  Is  located 
with  reference  to  these  natural  objects,  it 
embraces  the  disputed  land  In  plaintiffs*  con- 
veyance, and  It  end  the  royalties  should  have 
been  adjudged  to  them. 

The  Judgment  Is  reversed,  with  directions 
to  enter  a  Judgment  as  herein  Indicated. 

CTtARKB,      not  sitting. 
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COMMONWEALTH  v.  MILAURN. 

(Oonrt  of  Appeals  of  Kontadr.  ICay  81, 
1921.) 

1.  Criminal  law  «=38I4(20>  —  iRstmotloa  to 
ooavlet  of  petit  laroeny  properiy  refased, 
wbere  evldeaoe  showed  market  valae  of  stolen 
property  more  than  $20. 

In  a  piose«itioD  for  receiving  etolen  prop- 
erty, it  ma  not  error  to  refuae  an  inatmction, 
autiiorlsfns  the  jorj  to  pnnlab  delEendent  as  in 
case  of  i»etit  larceny;  there  being  no  conflict  of 
evidence  as  to  the  value  of  the  whisky  stolen  be- 
ing in  excess  of  $20. 

2.  Crinlaal  law  «B»736(l)-Wliotli«ir  oertala 
porsoaa  ware  aoeonplloat  of  dafoadant  bold 
for  the  Jury  on  eonflloUng  ovideoco. 

In  an  action  for  receiviDg  stolen  property, 
where  the  evidence  was  conflicting  as  to  wheth- 
er certain  alleged  accomplices  possessed  such 
gnilty  knowledge  ,  of  the  property  having  been 
stolen  as  made  them  in  law  accomplices  of 
defendant,  it  was  proper  for  the  court  to  snb- 
mtt  the  question  to  the  jury. 

3.  Criminal  law  «=»l  134(4)— Conrt  oaanot  re- 
verse order  graotlot  aew  trial  la  felony  ease. 

The  court,  on  an  appeal  by  the  common- 
wealth, can  review  any  ruling  of  the  trial  court 
and  declare  its  opinion  of  the  law  thereon,  but 
It  cannot,  in  a  case  of  felony,  reverae  an  order 
granting  a  new  trial. 

Appeal  from  CBrcnit  Oourt,  DflTieas  Oounty. 

Jidm  MilbDm  waa  ftnmd  guilty  of  recelr- 
Ing  atolen  property.  From  an  order  granting 
a  new  trial,  the  oomnumwealtb  anwela.  Ckin- 
clnalon  that  grant  of  new  trial  waa  nnau- 
tboTlzed  certified  to  trial  court  aa  the  law  of 
the  caae. 

Chaa.  I.  Dawson,  At^.  Gen.,  Thoe.  B.  He- 
Gregor,  Aast  Atty.  Gen.,  and  O.  E.  Smith,  of 
Hartford,  for  tlie  Commonwealth. 

And  Se  Higdon,  of  Owensboro,  for  appellee. 

SETTLB,  3.  The  ftKwlIee,  John  MUbnm. 
Jointly  with  Dorria  Hawkina,  Berry  Tichenor, 
and  Herman  'Lyons,  was  indicted  pi  the 
DaTleas  circuit  court  fOr  the  crime  of  unlaw- 
fully, willfnlly,  and  felonlonsly  reoetvlng 
atolen  property  from  Bobert  Bryan,  knowing 
at  the  time  that  it  had  been  stolen.  The 
property,  as  diarged  in  the  Indictm^t,  con- 
Blated  of  a  number  of  casea  of  whlaky,  of 
greater  value  than  $2D,  belonging  to  Hugh 
Herr,  and  bad  been  atoloi  from  blm.  The 
ai^Uee  waa  accorded  a  separate  trial,  which 
resulted  In  a  Terdlct  from  the  jnry  finding 
him  guilty  of  the  crime  diaiged  and  fixing 
his  punishment  at  confinement  In  the  peni- 
tentiary for  a  period  of  one  year.  Wltbln 
propw  time  be  filed  a  motion  and  grounds  for 
a  new  trial,  wblch  motion  waa  anstalned,  and 
a  new  trial  granted  blm  by  the  circuit  court 
To  thla  ruling  the  oommonwealth  by  Its 


attorney  excepted,  and  from  the  order  grant- 
ing the  new  trial  has  appealed. 

It  appears  that  the  appellee  waa  granted 
a  nemr  trial:  First,  because  of  the  <q>lnlon  of 
the  trial  court  that  be  waa  prejudiced  in  his 
substantial  rights  by  ita  failnre  to  give  an 
instruction  under  which  the  Jury  might  have 
determined  whether  be  was  guilty,  aa  in  a 
case  of  petit  larceny,  and  have  inflicted  upon 
blm  the  same  punlahmttit  provided  for  that 
offense.  If  they  found  that  the  stiden  prc^erty 
he  waa  charged  to  have  received  was  not  ot 
aa  great  value  as  $20;  second,  tbat  the  court 
alao  erred  to  app^ee's  further  prejudice  in 
failing  to  Instruct  the  Jury,  aa  a  matter  of 
law,  that  certain  witnesses,  whose  testimony 
was  given  In  behalf  of  ttw  coounonwealtb, 
were  aooomplieea  of  appellee,  instead  of  In- 
structl&g  them,  as  was  don^  that  they  should 
d^nulne  fnHn  the  evidence  whether  tbey 
were  each. 

[1]  Regarding  the  first  of  these  supposed 
errors,  it  is  suflkdent  to  say  that  an  instruo- 
tlon  authorizing  the  jury  to  find  api)ellee 
guilty  aa  in  a  case  of  petit  larceny,  and  to 
Inflict  upon  him  the  punishment  applicable 
to  that  offense,  would  not  have  been  propw, 
as  there  was  no  evidence  on  which  to  base 
such  instruction.  Tha  only  evldoice  aa  to  the 
value  of  the  whiaky  was  tbat  It  was  of  su- 
perior brands,  known  as  "Old  Stone"  and 
"Hill  &  HiU";  that  Its  market  value  was 
$100  per  case  of  12  quarts,  and  that  two  or 
more  cases  of  the  stolen  whisky  were  twice 
In  appellee's  possession,  at  least  one  of  which 
he  retained  by  leaving  it  at  the  boose  of  a 
friend,  niere  was  a  contrariety  of  evidence 
as  to  whether  he  had  any  knowledge  that 
the  wtiisky  had  been  stolen,  but  no  conflict 
of  evidence  as  to  ita  value.  We  repedtedly 
have  held  that  such  an  Instruction  aa  that 
in  question  is  Imimper,  in  the  absence  of 
evidence  to  support  it  Klette  v.  Common- 
wealth, 106  Ky.  480, 177  S.  W.  258;  Stephana 
V.  Commonwealth,  164  Ky.  261^  175  8.  W. 
353. 

[2]  The  second  supposed  ^or  referred  to 
ia  as  unsubstantial  as  the  first  The  evi- 
dence was  quite  conflicting  as  to  whether  the 
alleged  accomplices  who  testified  on  appellee's 
trial  were  In  fact  aucb.  NotwUbstanding  the 
fact  that  some  ot  the  alleged  accompUoea 
were  Jointly  Indicted  wltti  ai^ellant,  the  evi- 
dence was  conflicting  as  to  whether  they  or 
any  of  than  possessed  such  guilty  knois^- 
edge  of  the  whisky's  having  been  stolen  aa 
made  them  In  law  accomplices  of  appellee. 
Personally,  <me  might  w^  beUave  from  the 
drenmstancea  that  they  wa«,  but  whether 
they  were  was  a  matter  to  be  determined 
from  the  evidence;  hcmce  it  was  proper  tat 
the  court  to  submit  the  question  to  the  Jury 
for  decision,  as  was  done.  ^Tbls  action  ct  the 
trial  oonrt  baa  rectfved  our  apiHoval  In  the 
following  casea:  Anderson  v.  Commonwealth, 
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Ul  Ky.  SU,  2M  8.  W.  71;  BldiaidKn  t. 
Oommonmalth,  166  K7.  B70;  179  8.  W.  468; 
Elmeodorf  t.  Oommonwealtlit  171  Ky.  410, 
18S  8.  W.  4S8;  Levering  V.  Oommonweiatb, 
132  K7.  666,  117  8.  W.  2SS.  136  Am.  St  SMp. 
192,  19  Aim.  Oai.  140;  Smith  Oominuip 
vealth.  148  K7.  69, 140  8.  W.  4. 

[3]  We  cannot,  bowever,  agree  vith  oonn> 
Bel  for  the  commonwealth  that  the  order  of 
the  clrcnlt  court,  granting  appellee  a  new 
trial,  should  be  reTeraed,  and  a  Jnd^mait  <^ 
eonvlctltm  entered  against  him  In  that  court 
npoQ  the  verdict  of  the  Jury.  The  order 
granting  a  new  trial  In  a  criminal  proaecn- 
tton  Is  not  a  final  judgment,  and  cannot  be 
reversed,  by  this  court  on  appeal.  It  has 
nthwity,  on  appeal  by  the  oommoanwealth. 
to  review  any  mllng  of  the  trial  eonrt  com- 
plained of  as  error,  and  to  declare  Its  opin- 
ion of  the  law  thereon,  but  it  cannot;  in  a 
case  of  felooy,  reverse  a  Judgmmt  ot  ac- 
quittal or  an  ordra:  granting  a  new  trlaL 
Cooimonwealth  v.  Honrlgao,  88  Ky.  805,  12 
8.  W.  660,  11  Ey.  Law  Rep.  609;  Common- 
wealth  V.  Brogan,  168  Ey.  748,  174  8.  W. 
473;  Commonwealth  v.  Brand,  166  Ey.  763, 
179  S.  W.  844. 

It  Is  our  condusiMi  that  Qie  action  of 
tbfl  conrt  below  in  granting  appellee  a  new 
trial  was  unauthorized  on  any  of  the  grounds 
arged  therefor,  and  this  c(»Ktu8lon  Is  hereby 
eertiaed  to  that  court  as  the  law  of  the  case. 


RIDDLE  V.  JONE& 

(Goort  ot  Appeal!  of  Kentucky-  Jnn«  8, 192L) 

1.  Easements  «s»3e(3)  — Convqraaes  bald  te 
show  slgaatsro  to  graat  of  saienmit  was  gsa* 
Ilia. 

In  an  action  to  restrain  the  uae  of  a  pass- 
wiy  acroBB  plaintifTa  farm,  evidence  helA  to 
■how  that  tbe  aiffnature  of  plaintiff's  grantor  to 
in  instromeat  conveying  the  paasway  to  defend- 
■af  i  ^edeeessor  in  titla  was  gennina  snd  not 
forged. 

2.  Eaunants  «s>53— V^tseaseft  «=>I40(I9) 
— Coaveyaaeo  held  ^sttdaln  dead  so  tkat 
irastsr  luui  10  litsrsst  wUoh  dtsqoaHlled  hln 
M  wHasas. 

A  warranty  deed  to  a  farm,  craveyfaig  all 
tbe  right  vested  In  the  grantor  to  use  tbe  pasa- 
way  DOW  existing  over  plaintiff's  land,  was  only 
a  quitclHim  deed  so  far  as  that  paasway  waa 
MDcerned,  and  therefore  the  grantor  had  no  in- 
terest in  Uie  maintenance  of  tiie  pasaway  which 
would  make  him  incompetent  to  testify  to  the 
^C&atare  <rf  plaintiff's  deceased  grantor  to  the 
iutninient  creating  tbe  pasaway. 

3.  Eaaafliests  4=»36  (3)— Evidence  held  not  to 
thaw  sidae  Inflaeaoa  la  obtaining  conveyanoa 
«f  euemeat 

BMdence  which  only  showed  that  the  owners 
ot  adjoiniag  farms  were  doae  friends  and  con- 
ulted  each  other  <n  boldness  tranaactiona  does 
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not  show  undue  inflnenos  by  one  In  obtaining 
from  the  other  an  easement  for  a  psssway 
across  the  farm. 

4.  EaseaoDta  «b»24— Exehaage  of  roads  ta- 
taUlshes  salDsioat  eoaslderaUn  for  grant  of 
•aeta  easensat. 

An  instrument  trading  a  road  to  defendant 
ncrosB  the  farm  owned  by  plaintiff  to  a  high- 
way in  exchange  for  a  road  across  defendauf  s 
farm  to  another  farm  owned  by  plaintiff's  gran- 
tor, who  executed  the  instrument,  shows  suffi- 
cient consideration  for  the  grant  of  each  ease- 
ment, 

5.  Eaaementa  «s>i2(3)— ladeflslteneaa  of  road 
description  I*  cured  by  pasaway  established 
oa  ground. 

■  Even  if  the  description  of  a  proposed  ease- 
ment for  a  passway  from  defendant's  farm  to 
a  highway  would  be  too  uncertain  to  be  en- 
forced whfle  the  eonvayance  remained  execo- 
toiy,  it  is  suffifiient  after  it  has  been  executed 
by  the  establishment  of  the  psssway  iq>on  the 
ground. 

6.  Easeneats  @=s>3(2)s*4>reftnaiad  ta  ho  appar- 
tessnt  snd  not  In  gross. 

Easements  creating  private  paaswaya  are 
never  preaumed  to  be  personal  or  in  gross  when 
they  can  be  construed  to  be  sppnrtenant  to  tha 
land,  since  the  law  favors  such  construction  sa 
will  create  a  covenant  running  with  the  land. 

7.  EaseHonts  «=s»3(2)(— Pasaway  held  to  be  ap- 
partenant  and  not  In  gross. 

An  instrument  granting  an  easement  for  a 
passway  across  plaintiffs  farm,  which  stated 
that  It  was  to  be  for  the  use  of  the  two  farms 
and  no  other,  shows  tbat  It  was  appurtenant 
and  not  in  gross. 

8.  Aekaowiedgmest  4=95-^oknowlMgment  nn- 
aoesssary  to  make  Isstniment  binding  oa 
parties  aad  prlvlss  with  notloe. 

The  a^owledgment  of  sn  instrument  con- 
veying resi  estate  is  primsrily  to  entitle  the  In- 
strument to  be  recorded,  and  the  absence  of 
such  acknowledgment  does  not  render  the  In- 
strument void  as  between  tbe  parties  and  their 
privies  in  estate  without  notice. 

9.  Deseent  and  distrfbntioi  «=»l2»-Eas6neBts 
^22— Heir  or  grataltons  grantee  Is  bonnd 
by  unackaowMged  eoavsyaaee,  thongh  havlag 
no  Botioe. 

An  heir  or  gratuitous  grantee  la  bonnd  by 
the  unacknowledged  written  instrument  convey- 
ing an  easement  over  the  premisea,  though  be 
has  neither  actual  nor  constructive  notice  of 
its  execution,  and  he  takes  Iiis  estate  incumber- 
ed with  the  easement , 

Appeal  from  Circuit  Court,  Owen  County. 

Action  by  Susie  O.  Riddle  against  Robert 
O.  Jones  to  enjoin  trespass  on  plaintifrs  land 
by  passing  across  It  in  going  from  defendant's 
farm  to  the  turnpike.  From  a  Judgment  dis- 
missing tha  petition,  plaintiff  appeala.  Af- 
Qrmed. 

W.  A.  Lee,  of  Owenton,  for  appellant 
J.  O.  Vallaiidingbam,  ot  Owenton,  for 
pellee. 
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THOMAS,  J.  The  appenant  and  plaintiff 
below,  Susie  O.  Riddle,  owas  on  estate  for  her 
Ufe  In  a  farm  located  In  Owen  county  con- 
taining about  200  acne,  On  south  Une  o£ 
which  is  the  New  Uberty  and  Oaniett  torn- 
plka  Her  interest  was  conveyed  to  her  by 
deed  of  gift  from  her  father,  Thomas  Oayle, 
which  he  executed  on  December  12, 1908 ;  but 
the  grantee  was  not  to  have  possession  until 
the  death  of  her  father,  the  grantor,  which 
occurred  on  April  2S,  1917.  Adjoining  the  200 
acres  on  the  north  Is  a  tract  of  land  ctmtaln- 
liog  183  acres,  known  in  this  record  as  the 
Brock  farm,  but  wlilch  was  conveyed  to  J. 
Jones,  the  father  of  appellee  acd  defeodant 
below  Robert  C.  Jones,  by  deed  dated  March 
It  1807,  and  which  was  executed  pursuaut  to 
a  contract  theretofore  entered  Into  on  Janu- 
ary 1,  1907.  Adjoining  the  Brock  farm  on 
the  north  is  one  containing  about  100  acres, 
known  in  this  record  as  the  Cull  farm,  and 
It  was  also  owned  by  Thomas  Gayle,  the 
father  of  plaintiff,  from  a  time  prior  to  1907 
tin  he  conveyed  it  by  deed  of  gift  to  another 
daughter  before  his  death.  J.  C.  Jones  died 
on  August  31,  1914,  leaving  surviving  him  the 
defendant,  Robert  O.  Jones,  and  other  heirs 
who  Inherited  the  Brock  farm,  bnt  which  Is 
now  owned  entirely  by  the  defendant;  he 
having  purchased  the  Interest  of  the  other 
Joint  tenants. 

On  April  15.  1918,  plaintiff  flied  this  action 
against  defendant  seeking  to  enjoin  him  and 
his  tenants  from  trespassing  on  her  land  by 
passing  over  and  across  It  in  going  from  de- 
fendant's farm  to  the  New  Liberty  and  Gar- 
nett  turnpike,  and  she  obtained  a  temporary 
restraining  order  issued  by  the  clerk  of  the 
Owen  circuit  court  enjoining  defendant  from 
the  commission  of  any  of  the  acts  complain- 
ed of,  but  which  was  afterwards  dissolved  by 
the  circuit  Judge  upon  a  hearing  [mrsuant  to 
notice.  Defendant  answered  traversing  in 
the  main  the  all^atlons  of  tha  petition  and 
affirmatively  alleging  that  he  owned  a  right 
of  easement  to  travel  from  his  farm  across 
that  of  plaintiff  to  the  turnpike,  wMch  ease- 
ment was  created  by  a  writing  which  Thomas 
Gayle,  plalntlCTs  father,  and  J.  C.  Jones,  the 
def«idant'B  father,  Ji^tly  executed  for  the 
mutual  benefit  of  their  respective  farms  on 
January  7,  1907,  and  whidi  (omitting  dates 
and  signatures)  reads: 

"This  agreement  made  and  entered  into  Be- 
tween Thomas  Gayle  &  J.  C.  Jones,  we  to  (two) 
have  this  day  traded  roades,  I  ^omas  Oayle 
have  this  day  traded  J.  O.  Jones  a  roade 
through  my  farme  for  one  through  the  Brock 
farms  to  get  to  the  CuU  farme.  said  roade  is 
to  bee  for  the  nse  of  tbese  too  farmes  &  no 
other.  Said  pass  way  is  gated,  each  party  to 
keepe  up  Ids  gates.** 

At  that  time  fliere  was  a  road  leaving  the 

tomi^e  and  ttaversing  iHalntHTs  20O«cre 
tract  to  the  Brock  farm  and  passing  throogh 


It  tft  tbe  Can  farm.  It  left  the  pike  ftt  the 

comer  of  the  yard  to  tbe  xesidenoe  of  Thomas 
Oayle  and  pawed  throo^  some  Iota,  and  ivon 
It  tbcze  were  a  nuiuber  of  gates,  as  there 
were  also  gates  at  some  points  In  It  where  it 
tmrersed  tbe  Brock  farm.  That  passway 
had  been  need  by  tbe  owners  and  occupants  ol 
the  Cull  and  the  Brock  farms,  and  perbaps 
others  in  the  ndg^bOThood  aorth  et  plaintifTs 
land,  in  practically  the  same  location  as  It 
was  when  this  suit  was  filed,  for  more  than 
60  years,  but  which  use  plaintiff  claims  was 
all  the  while  permlssiTe  only ;  bnt  whether  so 
or  not  It  is  Immaterial  in  this  case,  since  de- 
fendant  zdles  on  tbe  writing  liereinbefore 
Insorted.  ' 

Plaintiff,  bj  reply,  soufl^t  to  aToid  the 
effect  of  that  writing  by  (1)  a  plea  ot  non 
est  factum ;  (2)  undue  Inflnenoe  exercised  up- 
on  l^iomas  Gayle  bg  J.O.  Jones  whereby  the 
former  was  induced  to  sign  it,  If  he  did  so: 
(8)  a  plea  of  no  consideration ;  that  if  mis- 
taken in  all  of  the  above  the  paper  was  too 
Indefinite  to  be  enforced ;  and  (5)  that  it  by 
Its  terms  did  not  create  an  appurtenant  ease- 
ment, but  only  one  in  groas  which  terminated 
with  the  death  of  J.  0.  Jones.  Propa  re- 
sponsive pleadings  made  tbe  issues,  and  up- 
on submAsslon,  after  extensive  proof  taken, 
the  larger  part  of  which  is  wholly  incom* 
petent  and  Irrelevant,  the  court  dismissed  the 
petition,  and  to  reverse  that  Judgment  fdain- 
tur  prosecutes  this  appeaL 

[1]  There  is  scarcely  any  substantial  tes- 
timony In  the  record  supporting  the  plea  of 
non  est  factum,  relied  on  in  avoidance  (1). 
Even  the  plaintiff  herself  in  giving  her  tes- 
timony under  oath  would  not  say  that  tbe 
signature  of  "Thomas  Gayle"  to  tbe  wrUlng 
reiled  on  by  defendant  was  not  made  by  her 
father.  When  asked  the  direct  question  by 
her  attorney,  she  answered: 

"Tbe  'Oayle'  looks  natural,  hut  the  Thomas' 
does  not  I  can't  lay  poaitlvdy  whether  It 
is  or  not," 

Her  brother,  Bi^lith  Gaylet  who  was  per- 
haps her  most  active  witness,  said  that, 
think  that  my  father  did  not  sign  the  dgna- 
ture."  He  gave  as  his  reascms  for  so  think- 
ing that  he  had  compared  tin  signature  with 
others  made  by  his  father,  and  he  concluded 
then  was  a  diaoepancy  bebveen  tbem,  and 
that  his  fhther  had  frequently  tOiA  him  tiiat 
he  had  not  given  or  sold  a  road  throutfi  his 
farm  (which  was  Incompetent,  and  beeanse 
of  these  two  reasons  witness  fhou^t  Us 
father  did  not  sign  the  writing.  A  sister  of 
plaintiff  is  die  only  witness  wlio  says  posi- 
tively that  her  father  did  not  sign  it,  bnt  she 
gave  no  satisfactory  reason  tor  her  ofrinlon. 
Opposing  this  testimony  to  that  of  f^red  Jones, 
a  brother  of  detaidant,  who  taBUfled  ttiat  be 
saw  Thomas  Gayle  sign  his  name  to  Uie  writ- 
log  bk  contest,  A  number  of  wttnesses  who 
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-were  familiar  with  ttie  lumdwrltliig  of  plain- 
tiff's father  teirtlfled  ttiat  from  Qieir  familiar- 
ity with  It  th^  believed  the  stgnatnre  In  Ques- 
tion was  genuine.   Bank  cashiers  with  whom 
Thomas  Oayle  did  business  also  testified  that 
according  to  their  best  opinion  the  questioned 
aignature  was  made  by  him.   Fortifying  all 
of  the  above  positive  oral  teatlraooy,  the 
original  deed,  which  Thomas  Gayle  executed 
to  plalntlfT,  was  filed  in  the  ease  and  has 
been  broueht  to  this  court  for  our  Inspection, 
as  has  also  the  paper  expressly  granting  the 
easement  in  question,  and  the  two  signatures 
are  so  similar  in  their  (instruction  and  con- 
tour as  to  leave  no  doubt  in  the  mind  of  even 
a  layman  as  to  such  subjects  that  the  two 
signatures  were  made  by  the  same  person. 
There  are  also  some  original  checks  signed 
by  Thonns  Gayle  brought  here  with  the  rec- 
ord, and  to  them.  In  signing  his  given  name, 
be  would  write  It  "Tom"  or  "Hiom.'*  bat  the 
surname  "QnyW  signed  ttiereto  Is  Identical 
with  tbe  same  name'«n  the  writii^  in  ques- 
tion, and  It  Is  shown  beyond  dlspnte  that 
Ur.  Gayle,  when  executing  any  writing  relat< 
lug  to  real  estate  or  any  Interest  therein, 
would  always  write  his  ^ven  name  In  full* 
white  he  would  abbreviate  It  in  his  signatures 
to  other  writings.  We  therefore  not  only 
have  the  finding  <tf  tbe  chancellor  upon  this 
issne  of  fact,  but  we  find  tbe  teatlmmy  in  the 
record  overwhelmingly  supporting  his  conclu- 
sion thereon. 

[2]  But  It  la  said  that  the  witness  Fred 
Jones  was  an  Incompetent  one  under  the  pro- 
visions of  section  600  of  the  Civil  Code  of 
Practice,  since  lie  was  liable  on  his  warranty 
In  bla  deed  conveying  bis  Interest  in  tbe  BrodE 
farm,  and  he  was  therefore  a  party  in  inter- 
est, tbou^  not  one  In  name,  and  was  forbid- 
den, under  the  provlslonB  of  tbe  section  of 
tbe  Code  lerened  to,  tnm  testifying  to  the 
executini  of  the  grant  by  l^omas  Gayle. 
This  would  perhaps  be  true  If  tbe  facts  as- 
sumed by  i^lntUf's  ooonael  were  true,  bnt 
which  tbs  reowd  shows  to  be  oUierwlse.  The 
deed  executed  by  Vn&  Jones  was  (mly  a  Qult- 
daim  deed  so  far  as  tbe  paasway  In  question 
wss  concerned.  It  says  on  that  subject: 

'This  deed  conveys  to  grantee  all  the  right 
vested  in  grantor  (Fred  Jones)  to  use  the  pass- 
my  now  existing  and  used  throngb  tbe  lands 
of  B.  a  Jmms  and  Tfamnas  Qayle's  land." 

That  language  contains  no  warranty  coa- 
eeming  tbe  passway,  and  Fred  Jones  having 
DO  Interest,  direct  or  remote.  In  the  subject- 
natter  of  the  litigation,  he  was  a  competent 
witness  to  peoife  the  facts  to  which  be  testi- 
fied. 

[3]  In  support  of  av<rtdaDce  (2),  the  only  tee- 
tlmooy  offered  or  Introduced  was  that  of  a 
iraTat)er  of  witnesses  Aowlng  that  Thomas 
Giyle  and  J.  C.  Jones  were  fast  friends  and 
almost  InegparaMs  In  tbelr  oasodatloiu. 


T.  JOKES  OOS 

8.W.> 

Sach  had  great  coofldence  la  the  other,  and 
they  consulted  eacdi  other  abont  their  bual- 
ness  transactions  and  acralrs.  This  charac- 
ter of  testimony  Is  so  wholly  insufficient  to 
establish  the  fact  for  wlUch  it  was  introduced 
that  we  deem  it  unnecessary  to  further  con- 
sider this  ground. 

[4]  Avoidance  (8)  la  equally  as  unsupported 
as  is  tbe  one  last  considered.  The  writing 
on  Its  face  shows  a  sufficient  cmslderatlra 
for  Its  execution.  Thomas  Oayle  was  as  much 
Interested  In  having  a  passway  over  tbe  Brock 
farm  to  bis  Cull  farm,  lying  aa  we  Iiave  seea 
to  the  north  of  defendant's  fitrm,  as  J.  O. 
Jones  was  Interested  In  having  a  passway 
from  bis  farm  over  Qayle's  farm  to  the  turn- 
pike. The  parties  tbe  very  language  tbey 
employed  "traded  roades,"  Oayle  giving  mm 
to  Jones  tlirougfa  his  farm  tn  CMisideratioa  of 
tbe  latter  giving  one  through  bla  fam  to  tbe 
former.  There  could  scarcely  be  sxpreased 
a  more  substantial  consideration. 

li]  In  disposing  of  avoidance  (4),  we  mlgbt 
assume  for  argument's  sake  (but  which  we 
are  unwilling  to  indorse  as  a  correct  propoal- 
tiou  under  the  facts  In  this  case)  that  if  the 
writing  in  dispute  was  purely  executory.  It 
would  not  be  enforceable  because  of  uncer- 
tainty and  indefiulteness  of  Its  terms.  But, 
long  befnre  tbU  salt  was  brought,  aad  almost 
Immediately  aft»  the  eincutlon  ot  the  dis- 
puted wrldiig,  tb»  parties  to  It  located  the 
pasBWar  acroas  eacli  ot  tbxSx  fhrms  where  it 
haa  been  maintained  and  used  oonBtantl; 
since  that  time  and  wltboat  obleetion  till  a 
short  whUe  before  the  flUng  ot  this  suit  If 
the  contract  at  tbe  time  It  was  executed  voa 
not  enfbrcoable  because  of  naoBrtalnty,  that 
deflect  was  removed  by  tbe  act  of  the  partlea 
whldi  cured  the  onontainty  itf  Its  terms 
the  actual  location  of  tbe  passway  upon  tbe 
ground  (Bowling  v.  Bouse,  90  8.  W.  1078,  28 
Ky.  Law  Bep.  1037),  and  after  suc^  location , 
and  mutual  user.  It  does  not  lie  In  the  month 
of  tftber  party,  or  any  privy  of  hla,  wldi 
notice  (though  for  a  valuable  consideration) 
to  r^udlate  the  agreement  because  of  its  al- 
leged indefinite  and  uncertain  terms  (O.  & 
O.  By.  Co.  V.  Richardson,  08  S,  W.  1012,  80 
Ky.  Law  Rep.  420). 

[6]  Avoidance  (5)  Is  also  easily  disposed  of. 
ISasements  consisting  of  private  passways  are 
never  presumed  to  be  personal  (or  in  gross) 
when  they  can  be  construed  to  be  appurtenant 
to  the  land.  The  law  favors  such  construc- 
tion of  the  grant  as  will  create  a  covenant 
running  with  the  land.  As  said  in  the  case 
of  Hammonds  v.  Ibids,  14e  Ky.  182, 142  8.  W. 
379: 

"This  [a  passway  In  gross]  Is  nevw  to  be 
presumed  when  it  can  be  fairly  construed  to  be 
appurtenant  to  some  other  estate;  that  an 
easement  is  appurtenant  and  not  in  gross  when 
it  appears  that  it  was  grantad  for  the  ben^t  of 
the  gtantea's  land." 
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See.  also.  Tobna  t.  Davis,  76  S.  W.  187  (not 

elsewhere  reported). 

[7]  It  appears  from  the  face  of  the  writ 
lug  here  InvolTed  that  the  easement  therein 
granted  was  "for  the  benefit  of  the  grantee's 
land,"  for  it  says  that  "said  roade  is  to  bee 
for  the  use  of  these  too  farmes  &  no  other." 
There  Is  no  doubt  about  the  passway  In  ques- 
tion being  an  appurtoiant  one  and  running 
with  the  title  to  the  lands  for  the  benefit  of 
which  It  was  created,  and  not  one  In  gross. 

[B]  But  it  Is  Insisted  that  though  the  writ- 
ing may  not  be  taoperatlve,  for  any  of  the 
reasons  discussed  above,  It  was  not  legally 
executed  because  it  purports  to  convey  an  lU' 
terest  In  land  and  it  was  not  acknowledged 
according  to  law.  It  has  been  frequently 
held  by  this  conrt  that  the  statutory  require- 
ment as  to  the  ac^owledgment  of  deeds  was 
primarily  for  the  purpose  of  enabling  the 
grantee  to  place  them  on  record  so  as  to  give 
constructive  notice  to  the  world;  for  unless 
Uieir  execution  be  proven  according  to  the 
statutory  requirements,  they  cannot  be  record- 
ed. But  the  omlssim  ct  such  requlr^ents 
does  not  prevent  tbe  writing  from  conveying 
an  enforceable  Interest  as  between  the  i>artles 
and  their  privies  in  estate  with  notice.  19 
Corpus  Juris,  907. 

[I]  Bu#  an  heir  or  a  gratuitous  grantee 
who  obtained  their  interest  without  the  pay- 
meat  of  a  valuable  consideration  is  boimd  by 
the  unacknowledged  written  Instrument,  al- 
though he  has  neither  actual  nor  constructive 
notice  of  its  executicm,  and  takes  bis  estate 
Incumbered  with  the  burdens  which  the  un- 
acknowledged and  unrecorded  Instrument 
creates.  Haviz^  paid  no  valoable  considera- 
tion, such  privies  in  estate  have  no  interven- 
ing equities  to  be  protected,  because  of  the 
absence  of  notice,  and  their  rights  are  sub- 
ordinate to  prior  equities  though  they  be 
secret  oma.  This  is  in  conformity  with  the 
role  that  an  heir  or  a  gratuitous  grantee  takes 
no  greater  Interest  than  was  possessed  by  his 
ancestor  or  grantor.  Field's  Heirs  v.  Napier, 
26  Ky.  Law  Hep.  240,  80  S.  W.  1110.  The 
plaintiff,  Mrs.  Blddle,  obtained  her  land  from 
her  father  under  a  deed  of  gift  from  him, 
while  defendant  inherited  a  part  of  bis  farm 
and  purchased  his  other  interest  In  it  after 
actual  knowledge  of  the  existraoe  of  tbe 
writing  in  question.  Both  plaintiff  and  da- 
fwdant,  ther^ore,  are  bound  by  Its  terms, 
and  they  are  each  obligated  to  permit  tbe 
oth«  to  use  tbe  passway  for  the  purpose  for 
which  it  was  created,  and  neithn  of  them 
can  <dose  or  obstruct  it  to  tbe  detriment  of 
the  other. 

Otlwr  polnte  are  discussed,  moat  of  which 
are  based  v^on  wholly  Irrdevant  Issues  and 
whldi  are  suppwted  by  equally  irrelevant 
and  Incompetent  testimony,  and  none  of 
which  do  we  deem  it  necessary  to  conaldK. 

Wherefore  the  Judgment  la  afflnned. 


BARRIGER  V.  BRYAN  at  iL 

(Goort  of  Appeals  of  Kentutiky.   June  8, 

1921.) 

Priaelpal  aari  ageat  «s>l03(ll)— Agaat  te  s«H 
laad  aatlwrlzeri  to  sell  for  oath,  aad  priael- 
pal sat  boand  by  athtf  saia^  hi  absaaee  of 
ratMoaftoa. 
The  owner  at  land  who  authorises  Ua  agent 
to  sen  antborises  a  aale  for  cash  only,  and 
where  there  is  no  aeceptence  by  the  owner  of 
cash  given  in  part  payment,  nor  any  other  act 
on  liiB  part  from  which  ratification  may  be  in- 
ferred, he  Is  not  bound  by  any  act  of  his  agent 
by  the  terms  of  which  the  latter  undertook  to 
8^  the  property  on  tarma  different  from  those 
of  eaah  as  authorised. 

Appeal   from   ClrcoU   Oonr^  Sbtvacn 

County. 

Suit  by  J.  M.  Bryan  and  others  against  D. 
S.  Barriger.  From  Judgment  for  plaintifTib 
defendant  appeals.  Bewaed  tot  fnrthar 
proceedings. 

Bodman  Orubbs,  Grubbs  &  Grubba,  and 
WllUam  MarshaU  BulUtt,  all  of  LoulavUla, 
and  O.  T.  Finn  and  L.  B.  Finn,  both  ct 
Franklin,  for  appellant 

John  B.  Rhodes  and  Sims,  Bodes  &  Sims, 
all  of  Bowling  Green,  and  Geo.  W.  Boaric 
and  G.  a  Harris,  both  of  Franklin,  tm 
appellees. 

QVnH,  J.  Appelant  owned  a  farm  ot  227 
acres  near  the  city  of  Franklin.  Being  a  ni»i- 
resident  of  the  state,  he  secured  the  serrlcea 
of  a  boyhood  friend,  an  attorney,  to  loiA 
after  this  farm.  For  a  number  of  yean  aald 
representative  had  entire  charge  of  the  plaoe^ 
Including  the  renting  th«eof ,  the  can  of  the 
propNty*  the  erection  of  outbuildings,  atten- 
tion to  repairs,  paintli^;,  etc.;  in  tact,  he  did 
everything  the  omier  could  have  d<me  had  be 
been  presoit  As  u  attorney  he  represoited 
appellant  in  certain  litigation  pertaining  to 
the  property  and  in  the  purchase  of  a  pdrtltm 
ot  tbe  farm ;  he  also  negotiated  a  loan  with 
a  local  bank  to  take  car«  of  tbe  punhaae 
price. 

Frop  1914  to  1A17  many  letters  were  writ- 
ten by  appellant  to  bis  agent,  in  which  he  im- 
pressed upon  the  latter  OtMt  the  writer's  pur- 
pose was  to  get  tiie  properQr  in  condition  for 
sale.  The  agent  made  repeated  orts  to  dis- 
pose fit  the  proper^,  and  <«  July  SO,  1A17, 
submitted  an  <rffw  of  (60  per  acre,  whldh  Inr 
daded  the  crops.  This  offer  was  declined  by 
anidlant  in  a  tetter  wrlttoi  to  hla  agent  on 
the  18th  of  ttM  following  month.  Under  tb» 
Impression  he  was  vested  with  full  authoritr 
to  contract  for  the  ssle  the  property  at 
160  per  acre^  the  agent,  on  Angnat  11,  lftl7, 
altered  Into  a  written  ccmtract  with  ai^ieUees 
by  the  terms  of  whidi  he  ondertof^  to  sell 
the  iHToperty  to  app^ees  tor  the  snm  of  |60 
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per  acre,  payable  one-tMrd  In  cash,  flie 
ance  In  sgnal  pasmoitB  dtie  tt>  ma  and  two 
rears,  poaseaslon  to  be  glren  Janaary  1, 1918. 
Said  agent,  on  bebalf  of  appellant,  further 
agreed,  at  the  owners  exx)eD8e,  to  bava  the 
farm  divided  aa  app^lees  might  deglr&  As 
Boon  aa  aj^tdlant  received  noUce  of  the  exe- 
cution of  the  contract  of  sale,  be  Immedlatdy 
tC'I^raphed  bis  agent,  declining  to  en>roTe 
the  sale  and  stating  that  bis  price  for  tbe 
farm  was  9100  per  acre,  and  he  would  not 
tccvot  900.  GSmvupon  the  purchasers  Insti- 
tuted tUs  Bid^  sedclng  tbe  spedflc  perform- 
ance of  tbe  contract,  and  npcm  trial  the 
prayer  of  their  petition  was  granted  and  the 
commissioner  was  ordered  to  »ecote  a  deed 
conv^ng  tbe  land  to  appellees.  This  ap- 
peal followed. 

Appellees  contend  that  Harris,  the  ag^t, 
was  authorized  to  Bell  the  property  for  $60 
per  acre,  and  to  enter  Into  a  binding  con^ct 
at  that  price,  and  only  In  the  event  he  re- 
ceived an  offer  for  a  less  amount  was  he  re- 
paired to  submit  It  to  his  principal  for  ap- 
proval. It  Is  the  contentitm  of  appellant  that 
be  never  authorized  Harris  to  sell  tbe  land, 
but  merely  requested  him  to  find  a  porchaser 
and  to  submit  to  blm  for  approval  any  offer 
he  ml^t  rec^ve. 

Appellant's  lettors  prior  to  December,  1916, 
are  susceptible  of  the  construction  for  which 
appellees  contend,  viz.  an  authorisation  to 
Harris  to  sell  the  property  for  $60  per  acre; 
but  appellant  testifies  that  on  the  date  last 
above  mentioned,  while  on  a  visit  to  FranhUut 
be  bad  a  talk  with  Harris  In  which  be  ex- 
pressly told  him  (Harris)  that  the  price  for 
tbe  farm  from  that  date  would  be  $100  per 
atre,  tbongh  be  might  consider  offers  for  a 
less  amount.  Tbe  substance  of  this  CMiversa- 
ttOD  as  given  by  appellant  finds  corroftDratlon 
la  the  testimony  of  two  other  witnesses. 

Harris  admits  having  had  this  conference 
with  appellant,  but,  as  he  imderstood  it,  ap- 
pellant merely  suggested  that  they  ask  |100 
per  acre  for  tbe  land ;  he  did  not  understand 
a^Mllaiit  to  withdraw  his  former  price  of 
$60.  No  letters  subsequent  to  December, 
1&16,  throw  any  light  upon  tbe  subject.  One 
canoot  read  tbe  letters  and  the  testimony  of 
the  witnesses  without  the  mind  being  left  In 
doubt  as  to  what  was  the  real  understanding 
between  the  parties  In  regard  to  tbe  disposi- 
tion of  the  property.  CJolor  is  given  to  the 
theory  of  appellant  In  the  fact  that  In  the 
letter  of  July  30,  1917,  Harris  submitted  for 
approval  an  ofFer  of  $60  per  acre.  If,  as  ap- 
pellees nmtepid,  Harris  bad  authority  to 
dose  a  deal  at  that  price,  he  would  not  have 
any  reason  to  submit  it  to  bis  principal 
tfir  approval.  But  we  do  not  find  It  necessary 
to  decide  this  question,  in  view  of  a  further 


point  raised  bjr  eoonael,  lAlA  Is  deeUln  <tf 
Uils  appeaL 

Granting  that  appeUant  had  the  anthoiltr 
to  sell.  It  Is  InsUted  Buils  exceeded  bis 
aothority  in  the  maUng  of  said  contract  A 
mere  contract  to  sell  Implies  a  sale  for  cash. 
Tbe  right  of  an  agent  to  sell  on  credit  land 
placed  In  his  diarge  depends  largely  up<»i 
bla  contract  of  employment  It  is  a  gmeral 
rule  stated  by  the  text-writers  and  aupported 
by  many  authorities  that  la  tbe  absence  of 
spedal  antbortty,  the  agent  most  sdl  for 
cash  only ;  ha  cannot  sell  on  credit  nor  evoi 
for  part  cadi  and  part  tai  time  payments. 
Dnleaa  there  is  proof  of  an  established  usage 
of  trade  or  business  to  the  effect  that  such  an 
aathorlty  vesta  Ui  tbe  agent  tbe  power  to  s^ 
on  credit  (and  no  sucb  custom  Is  shown  here), 
an  antbortty  or  direction  to^adl  raid  estate 
does  not  carry  with  It  tbe  right  to  sdl  on 
credit.  Where  there  is  no  acceptance  by  tbe 
principal  of  the  cash  given  In  part  payment 
nor  of  any  other  act  on  bis  part  from  whldi  a 
ratlflcariw  nright  be  Inferred,  be  Is  not  bound 
by  any  act  of  his  agent  by  the  terms  of  which 
the  latter  undertakes  to  sell  property  upon 
terms  different  from  those  authorized*  sndi, 
for  example,  as  Harris  undertook  to  do  in 
tbe  contract  sued  on.  See  C.  J.  617 ;  21  B.  a 
U  880;  Medtenf  on  Agency.  1  814;  Paige  on 
Contracts,  %  1747;  Burks  v.  Hubbard,  69  Ala. 
879;  School  Dlst  v.  Jutna  Ins.  Oa,  02  1I& 
330;  Stengel  v.  Sergeant  etc.,  74  N.  3.  BIq. 
20,  68  Ati.  1106;  Lumpkin  v.  Wilson,  etc.,  5 
H^Bk.  (Tenn.)  6SS;  H<M»t  Otc  t.  U|^itft)0t 
etc.,  103  Tex.  043,  182  &  W.  761.  At  most 
Harris  had  nothing  otb«r  than  a  men  author- 
ity to  selL 

The  record  does  not  show  any  authority 
vested  in  blm  to  sell  upon  terma  other  than 
caah,  from  which  It  follows  that  In  the  execu- 
tion of  the  contract  relied  upon  he  exceeded 
bla  authority  to  such  an  extent  that  It  Is  not 
binding  on  Ids  principal.  Nor  was  he  author^ 
ized  to  agree  to  bear  the  exp^ise  of  subdivid- 
ing the  farm.  This  subdivision  was  made 
necessary  by  a  sale  to  three  persons  (appel* 
lees),  each  of  whom  intended  to  pay  a  given 
part  of  the  purchase  price  and  to  receive  laud 
in  proportion  to  the  amount  of  their  individu- 
al investment 

Tbese  conclusions  in  no  wise  reflect  upon 
tbe  integrity  and  honesty  of  Mr.  Harris,  who 
seems  to  have  been  actuated  by  none  other 
than  the  best  of  motives;  tbe  only  difference 
being  that  from  our  reading  of  the  record, 
we  are  of  the  opinion  he  was  not  authorized 
to  bind  appellant  by  tbe  contract  whose  spe- 
cific performance  was  sought  In  this  suit 

For  the  reasons  given,  the  Judgment  will 
be  reversed  for  farther  proceedings  consis- 
tent herewith. 
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8H0CKEY  V.  SHOCKEY. 
(Court  of  Appeal!  of  Kentuckj.  June  7^  102L) 

1.  Divorce  «=>93(r)— Petition  held  to  sufll- 
olently  allege  abandonment,  but  not  cruelty. 

In  a  wife's  suit  for  divorce,  a  petition,  al- 
legiiig  that  at  a  apeclfied  date  the  husband  with- 
out fault  on  the  wife's  part  willfully  abandoned 
her  and  since  then  had  not  contributed  anything 
to  her  support,  and  that  while  they  lived  to- 
setber  he  frequently  beat  and  abuaed  her,  ren- 
dering her  life  burdensome  and  condition  in- 
toleraUe,  nffidentiy  alleged  abandonment  to 
conatitiite  a  cause  oi  divorce,  bat  did  not  state 
■  cause  of  divorce  for  cruelty. 

2.  DIvoroe  «sa36— SeiMvatlon  not  *'aliMd«*- 
noat"  and  does  not  antboriz*  divorce  antll 
after  tva  y<ar|. 

"Abandonment"  ao  a  cause  of  divorce  if 
■omethfaig  more  than  aqiaration,  and.  where  it 
is  not  shown  which  one  left  or  abandoned  the 
other,  separation  doea  not  entitle  the  wife  to  a 
divorce  until  she  haa  been  separated  from  the 
husband  for  five  years  without  any  cohabitation. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbrases.  First  and  Second  Seriea,  Aban- 
don— Abandonment.] 

8.  Wltaeam  «s»00(2)^bandoamant  la  iiat- 
tar  of  proof,  aad  wffo  ta  not  oampatont  wit- 
aeta. 

Abaodonment  as  a  cause  for  divorce  is  a 
matter  of  proof,  and  the  wife  is  not  a  compe- 
tent witness  to  establish  it 

4.  Divorce  «s»l08— Evlisnos  of  oraelty  with- 
out allagatlsn  thenef  doss  not  anttierize  ds- 
erss. 

In  B  wiiti'a  suit  for  divorce,  evidence  tend- 
ing to  prove  cruelty  will  not  support  a  judg- 
ment on  that  ground,  where  the  allegations  of 
the  petition  as  to  cruelty  were  insufficient. 

Appeal  from  Circuit  Court,  Fayette  County. 

Suit  by  Altre  Sbocbey  against  Jones  Arche 
Sbocliey.  From  a  Judgment  dismissing  the 
petitloQ,  plaintiff  appeals.  Affirmed. 

R.  S.  Crawford,  of  Laxlngton,  for  appellant 
Hogan  L.  Yancey,  of  Lexington,  for  appel- 
lee. 


SAMPSON,  J.  Appellant,  Alice  Shockey, 
sued  her  husband,  James  Arche  Shockey,  In 
the  Fayette  circuit  court  In  July,  1919,  for. 
divorce,  averring  that- 

They  were  married  "January  3.  1916,  and 
lived  together  as  man  and  wife  from  the  time 
of  their  marriage  until  December,  1917,  at 
which  time  the  defendant  without  fault  on  the 
part  of  plaintiff  willfully  abandoned  her,  and 
flince  said  date  haa  not  contributed  anything  to 
her  Bopport  Tbe  plaintiff  saya  that  during  tbe 
time  they  lived  together  he  procured  divers 
sums  of  money  from  her  and  wasted  same  In 
drunkenness  and  dissipation  and  frequentiy  beat 


and  abused  her,  randwtog  her  Ufa  tardenaona 

and  eonditlAn  intolexaUe." 

The  petition  also  alleges  that  plalntUt  la, 
and  baa  been  for  more  than  five  years,  a 
resident  of  Fayette  county,  Ky.,  and  that  the 
cause  of  divorce  arose  and  existed  In  Fa- 
yette county,  Ky.,  within  Ave  years  next  be- 
fore the  commencement  of  this  action.  The 
defendant  was  summoned  but  made  no  de> 
fense.  The  county  attorney  of  Fayette  coim- 
ty  filed  a  report  in  which  he  said: 

"I  mnst  object  to  the  granting  «f  th%  r^et 
sought  by  the  plaintiff  on  the  ground  that  the 
allegation  of  cruelty  Is  insufficient  and  that  tiie 
proof  which  was  taken  only  on  that  ground  is 

insufficient." 

The  case  was  then  remanded  to  rales,  and 
the  plaintiff  given  leave  to  retake  her  depo- 
sitions, but  she  did  not  do  so. 

The  cause  t>eing  submitted  for  Jndgm^t, 
the  court  dismissed  the  plalntifTB  petition  at 
her  cost,  and  she  appeals. 

The  brief  for  ai^Uant,  the  only  one  In  the 
record,  couslsts  of  one  typewritten  page  with- 
out citation  of  authority. 

[1]  Tbe  petition  sofficlently  avers  abandon- 
ment on  the  part  ot  appellee,  to  constitute  a 
cause  of  divorce  to  appellant,  but  It  does  not 
state  a  cause  of  divorce  for  cruelty,  although 
It  does  allege  that  defendant  "fireqaoitly 
cruelly  beat  and  abused  her,  rendering  her 
life  burdensome  and  condition  Intolerable." 

[2, 3]  A  divorce  may  be  granted  only  tot 
one  of  tbe  causes  set  forth  In  the  statute. 
Living  apart  without  cohabitation  for  five 
consecutive  years  uext  before  the  application 
for  divorce  Is  a  ground  to  either  party,  and 
the  party  not  in  fault  may  have  a  divorce  if 
he  or  she  be  abandoned  by  his  or  her  spouse 
for  one  year.  Tbe  proof  In  this  case  shows 
merely  that  plaintiff  and  d^endant  separat- 
ed. It  does  not  show  which  one  left  or  aban- 
doned, the  other.  Abandonment  constituting 
a  cause  of  divorce  is  something  more  than 
separation.  A  wife  who  merely  separatee 
from  her  husband  is  not  entitled  to  a  divorce 
until  five  years  have  elapsed  without  any 
cohabitation  between  tbem.  Abandoummt  Is 
a  matter  of  proof,  and  the  wife  la  not  a  com- 
petent witness  to  establish  It 

Ignoring  her  deposition  on  this  subject 
there  is  absolutely  no  evidence  as  to  how, 
why,  and  where  the  parties  separated,  and 
no  proof  whatever  that  def  encbint  abandoned 
plaintiff  more  than  one  year  before  tbe  in- 
stitution of  this  action. 

[4]  There  Is  some  evidence  tending  to  prove 
that  defendant  was  cruel  to  plaintiff;  but  aa 
tbe  allegations  of  the  petition  as  to  crudty 
are  wholly  Insufficient  to  snpport  a  Jadgnirat 
on  this  ground,  It  cannot  be  considered,  for 
proof  without  allegation  la  nothlnft 

Judgment  affirmed. 


»For  otb«r 
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FOXWELL  V.  JUSTICE. 


(Coort  of  Affp«al«     Kentncky.  Jnae  8, 1921.) 

1.  Covenants  «=»39— Deed  wHb  warranty  oan- 
sot  be  defeated  by  extrlnalo  facts  as  t«  prior 
sals  of  Mlaeral  or  kaowledoo  of  irantet. 

A  deed  parporting  to  cooTey  a  fse-rimpl* 
title  with  warrant  cannot  be  conatrnsd  to  em- 
brace a  reaerration  of  mbieral  merely  becanso 
the'  Krantor  bad  previoaaly  eooveyed  sucb  min- 
enl  or  because  his  iirlor  deed  tor  the  mineral 
vas  of  record,  or  even  because  bis  srastee  with 
narrantj  had  actual  knowledge  of  tbe  prior  sale 
of  the  mineral;  Bucb  facts  being  insufficient  to 
defeat  the  grantee's  canse  of  action  on  the 
covenant  of  warranty. 

2.  Mines  and  minerals  <^5S(4)— One  la  pos- 
session of  snrfaoe  under  separated  title  holds 
Mineral  as  trustee  for  owner. 

Under  Ky.  St.  {  2366a,  one  in  possession 
of  the  surface  nnder  a  separated  title  holds 
poBseaaioD  of  the  mineral  as  trustee  for  the 
legal  owner  of  the  same. 

3.  Ceveeaets  «=>I02(I)— Evtotlea  not  eondl- 
ilos  to  risht  of  action  for  breach  of  warranty 
In  favor  of  one  who  eould  not  acqHira  poases- 
sioa. 

There  Is  an  exception  to  the  general  rule 
that  eviction  is  a  condition  precedent  to  tbe 
ri^bt  to  sue  on  a  warranty  in  favor  of  one  who 
did  not  and  eonld  nf>t  acquire  possession  nnder 
bis  deed. 

4.  Pleading  4=322a--Ainended  pleadlsBs  must 
be  In  furtherance  of  Justice  and  not  substan- 
tially ohange  claim  or  defense. 

The  only  limitation  on  the  right  to  file 
emended  pleadings  in  tbe  trial  court,  under  CIt. 
Code  Prac.  i  134.  is  that  they  must  be  in  fur- 
therance of  Jnstlee,  and  not  aubstantlally  change 
the  daim  or  defense. 

6.  Pleading  ^237(8),  238 < 3)— Offered  amsnd- 
aieat  shenid  be  aapported  by  aflldavit,  and 
oeert  may  refnse  to  tib  taao  If  It  apptara 
te  change  Issaes, 

When  an  amendment  is  offered  during  the 
trill,  onlesa  filed  merely  to  conform  the  plead- 
ings with  the  proof,  tbe  party  offering  It  ahonld 
show  by  aflSdavIt  why  it  was  not  sooner  tender- 
ed, and  tbe  court  may  refuse  to  file  It  when  it 
appears  It  ehangea  the  issues  In  a  substantial 
way. 

Appeal  and  error  «=395g(l}»Dlseretloa  of 
cenrt  la  refnslBB  ameadnents  oot  distarbad 
aalsss  abased. 

Tbe  action  of  the  trial  court  in  admitting 
ST  rejecting  amendmenta  to  pleadinga  will  not 
be  disturbed  on  appeal,  unless  there  has  been  a 
ttiDlfest  abuse  irf  Aseietion. 

7.  Pleadlag  ^236(7)— Refusal  to  file  amended 
SHwsr  ohanglag  Issues,  etc,  not  abuse  of 
dIsoretloB. 

In  an  action  to  recover  for  breach  of  a 
vtrranty  bi  a  deed  the  value  of  minerals  prevl- 
■mily  conveyed  by  defendant  grantor  to  another, 
vhere  defendant  grantor'a  ameDded  anawer 
*u  tendered  at  the  submission,  after  all  ol 
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proof  had  been  heard,  and  it  Ranged  tbe  anb- 

stantial  issues,  etc.,  it  cannot  be  said  tbe  trial 
court  abused  its  sound  discretion  in  refusing 
U>  file  It  when  tendered. 


Appeal  from  Circuit  Court,  Webster 
County. 

Action  by  Henderson  Foxwell  against  J. 
A.  Justice.  From  Judgment  for  defendant, 
pUtlntur  appeals.  Affirmed. 

Bonrland  ft  Bladtwell.  of  Dixon,  and  Cox 
&  Orayot,  of  Madlsonville,  for  appellant. 

Bennett  ft  Withers,  of  Dixon,  and  N.  B. 
Hunt  and  J.  tX  Worstaam,  both  of  Henderson, 
for  appellee. 

CLARKE,  J.  In  1914  Henderson  roxwell, 
an  aged  colored  man  of  good  character  and 
business  ability,  but  Illiterate,  sold  and  con- 
veyed  to  a  n^bbor,  J.  A.  Justice,  a  white 
man,  the  absolute  fee-simple  title  to  148  acres 
of  land,  with  oovenant  of  general  warrant 
and  without  reservation  of  any  kind.  He 
had,  however,  In  1903,  or  11  years  thereto- 
fore, sold  and  conveyed  all  of  the  mineral  In 
the  same  land  to  the  St  Bernard  Mining 
Company  by  a  deed  which  was  pran^ttly  r» 
corded. 

In  1017,  Justice  instituted  this  action  at 
law  to  recover  of  Foxwelt  for  breach  of  tbe 
warranty  in  his  deed  the  value  of  the  min- 
erals, alleging,  in  addition  to  tbe  foregoing 
facts,  that  defendant  at  the  time  through  his 
son,  who  negotiated  the  sale,  repreeoited  to 
him  that  he  bad  not  sold  the  minerals.  De- 
fendant answered,  denying  the  alleged  rep- 
resentations about  tbe  minerals,  and  by  coun- 
terclaim averred  that  plaintiff  knew  of  the 
prior  conveyance  of  the  minerals;  that  he 
executed  Uie  deed  to  plaintiff  under  the  mis* 
taken  belief  that  It  conveyed  <mly  the  snr- 
faoe, and  that  "he  In  Ignorance  thought  and 
Buiq»osed  that  sold  deed  reserved  said  coal 
and  mineral  rights,  and  stated  truly  the 
agreeioait  and  ooatnct  between  tbe  parties." 
He  prayed  for  a  reformation  of  the  deed,  and 
upon  his  motion  the  cause  was  transferred  to 
equity.  Demurrers  to  the  petition  and  coun- 
terclaim for  reformation  as  amended  were 
overruled,  and  the  affirmative  allegations  ot 
the  latter  were  traversed  by  reply. 

The  parties  announced  ready  for  trial  at  a 
subsequent  term,  and  by  agreement  the  proof 
was  heard  In  open  court  and  tbe  law  and 
facts  submitted  to  the  court.  After  all  of 
the  iffoof  was  In,  defendant  tendered  an 
amended  answer  and  counterclaim,  in  which 
he  offered  to  refund  the  purchase  money, 
$6,800,  with  interest,  and  asked  a  cancella- 
tion of  the  deed.  Plaintiff  objected  to  tbe 
filing  of  this  pleading,  and  it  was  made  part 
€ft  the  record,  but  not  filed.  Tbe  court  ren- 
draed  Judgment  against  defendant  for  9M80, 
and  be  has  aiwealed. 
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For  reversal,  deffirad&nt  Inalcrta  the  court 
erred  (1)  In  overruling  the  demurrer  to  the 
petition  and  awarding  damages,  ^  in  deny- 
ing a  reformation  of  the  deed,  and  in  re- 
fusing to  file  his  amended  answer  and  coun- 
terclaim asking  a  canc^latton,  and  In  refaa- 
ins  talm  that  r^ef. 

Gonnad  for  defendant  cmcede  tlie  deed  to 
plaintiff  was  suffident  in  form  and  terms  to 
have  ccmT^ed  the  minerals  If  at  the  time 
defendant  had  owned  thont,  and  that  it  did 
not  liave  that  effect  aimply  because  same  had 
been  theretofore  conveyed  to  another.  They 
ccKLtoid,  howevert  that  minwaia  undsiiyinff 
land  are  excluded  from  a  conveyance  which 
deacrlbea  the  laud  by  metes  and  bounds  (1) 
by  an  exception  or  reservatltm  in  the  deed, 
and  (2)  without  any  such  uoqitloa  or  reseF> 
vatlon  where,  as  here,  the  minerals  previons- 
ly  have  been  "severed  In  ovniership  and  the 
right  thereto  vested  in  some  other  pws<»." 
Counsel  thus  state  their  position: 

"The  appellant  believes  that  it  Is  the  law  ol 
this  state  that  the  conveyance  made  to  the  St. 
Bernard  Minicg  Company  of  anch  coal  and  min- 
eral rights  CD  the  25tfa  da;  of  August,  1903, 
made  and  constituted  a  separate  and  distinct' 
estate  of  such  coal  and  mining  rights,  and  that 
subsequent  conveyance  of  the  surface  would  not 
include  the  coal,  unless  apt,  indnsive  words 
should  be  used  in  such  conveyance  showing  a 
clear  intention  upon  the  part  of  the  grantor  to 
convey  and  warrant  the  title  to  such  estate. 

"The  deed  of  record  in  D.  B.  89,  at  page  860, 
being  sufficient  in  form  was  notice  to  the  world, 
appellee  included,  that  a  distinct,  individual,  and 
separate  estate  had  been  created,  and  that  it  no 
longer  would  pass  by  mere  description  of  the 
surface,  but  would  be  excluded  from  any  sub- 
sequent conveyance  the  surface  aa  clearly 
and  cntainly  as  if  expressly  reserved  by  the 
language  of  the  deeds.** 

They  wmtend  most  earnestly  such  a  rule 
was  announced  In  Kfncald  T.  McGowan,  88 
Ky.  »1,  4  S.  W.  802,  9  Ky.  Law  Bep.  987,  IS 
L.  B»  A.  28D,  and  has  been  approved  in  Ken< 
nedy  v.  Hicks,  180  Ky.  562.  203  S.  "W.  318, 
Big  Sandy  Co.  v.  Barney,  162  Ky.  2S6,  172 
S.  W.  508,  Webb  v.  Webb,  etc.,  178  Ky.  162, 
198  S.  W.  736,  and  Gabbard  v.  Sheffield,  179 
Ky.  442,  200  S.  W.  940. 

Upon  examination,  however,  It  will  be 
found  that  counsel  are  mistaken  in  their  in- 
terpretation  of  the  McOowan  Case  and  that 
the  other  named  cases  cited  It  only  In  support 
of  the  now  thoroughly  established  doctrine 
that  separate  fee-simple  estates  In  land  may 
exist  In  the  surface  and  in  the  minerals  there- 
under; that  one  person  may  own  the  one 
and  another  the  other,  and  that  each  such  es- 
tate is  subject  to  the  laws  of^descent,  devise, 
and  conveyance. 

[1]  The  state  of  facts  whidi  existed  in  the 
McGowan  Case  and  induced  the  holding  there 
that  apt  words  were  required  to  convey  a 
Berated  estate  In  the  minerals,  upon  which 


counsel  for  defendant  espedallj  rely,  doe* 
not  exist  here.  There  the  grantor  conref«d 
a  2,200-a<Te  boundary,  but  exc^ited  from  ibe 
conveyance  several  small  tracts  within  tk 
boundary,  the  surfaces  raly  of  whidt  tai 
theretofore  been  oonveyed  to  otheza;  ad 
the  questiaa  tax  declsim  was  whether  th 
minerals  vnder  the  small  ^eluded  tiua 
passed  to  the  grantee  or  remained  la  tlx 
grantor.  The  court  bdd,  as  was  enrinenUj 
pnq^fflr,  that  since  the  small  tracts  had  bea 
excepted  out  of  the  large  bonndaiy,  am! 
thereby  neceesarlly  excluded  from  the  cod- 
veyance,  the  grantor's  separated  title  to 
minerals  therein  did  not  pass  because  of  tbe 
absence  of  apt  words  expressing  sndt  u  In- 
tention by  the  parties.  The  coort  eoa- 
Btrulng  the  deed  and  merely  stated  bi  ^ 
that  apt  words  would  have  been  regnlnd 
to  overcome  the  natural  inference  from  sutel 
exclusions.  Manifestly  nether  that  case  dw 
any  of  those  cited  sustains  the  conteotits 
here  made,  that  the  apt  words  at  this  d«d. 
wbl^  counsel  concede  Import  a  fee-simple 
title  and  a  warranty  thereof,  must  be  cat 
H trued  to  mean  something  lees,  because  ei- 
trlnaic  facts.  Under  such  a  contmtlMi  a  w- 
ranty  beomies  meaningless  and  a  dumper- 
tons  deed  an  impossibility ;  obviously  sudi  i 
contention  cannot  be  supported  by  ressw  or 
authority. 

It  is  equally  clear  that  the  fact  the  fda 
deed  to  the  St  Bernard  Mining  Ciunpaof  f« 
the  minerals  was  of  record,  or  even  tbit 
plaintlft  bad  actual  knowledge  of  the  sale  of 
the  minerals,  is  Insufficient  to  defeat  a  and 
of  action  upon  a  covenant  of  warranty. 

Tlie  rule  is  thus  stated  in  15  C.  J.  1230: 

"The  fact  that  ather  or  both  partia  kon 
at  the  time  of  conveyanoe  that  the  gnotor  id 
no  title  in  a  part  or  a  whole  of  the  land  4ki 
not  effect  tbe  right  of  recoveiy  for  a  bnwi  tl 
covenant." 

This  statemmt  of  the  mle  was  quoted  via 
approval  in  Heltrai,  etc,  t.  Asher,  136  E^. 
7S8,  123  S.  W.  285,  and  has  been  applied  in 
numerous  other  cases,  including  J<mc9  ^• 
Jones,  87  Ky.  82,  7  S.  W.  886,  9  Ky.  Law  m- 
942;  Comellua  v.  Klnnard,  157  Ky.  SO,  1® 
S.  W.  624;  Downs  v.  Nally,  161  Ky.  432,  IW 
S.  W.  1193. 

The  only  authority  dted  by  the  d^endut 
to  the  contrary  is  Sanders  t.  Bowe,  48  i. 
W.  1083,  20  Ky.  Iaw  Bep.  1082,  whlcb  seaa- 
ingly  sustains  his  contention  so  far  as  vXoii 
knowledge  is  concerned.  But  that  case,  vbes 
cited  upon  the  same  question  in  Heitu 
Asher,  supra,  was  distinguished  apcm  ^ 
ground  that  the  relief  there  granted,  a  re- 
scission, was  rested  up<m  fraud  <x  mistake, 
and  when  cited  In  Ison  v.  Sanders,  163 
606, 174  S.  W.  606,  upon  the  question  attnii 
or  mistake  was  held  not  to  be  contnriUot 
Hence  as  It  has  been  construed  It  Uiv- 
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tborlty*  If  at  an,  taOj  to  tha  effect  tbat  ac- 
tual knowledge  by  tlie  grantee  oC  tlie  defoo- 
tlve  title  of  the  grantOT  la  competent  but 
not  controllliig  evidence,  upon  the  question 
of  f nrad  or  wiiift^^iitit  in  an  action  on  the  war- 
ranty, irtiich  v^opoaltUm  Sa  aappcnted  by 
reason  as  well  as  authority.  16  0.  J.  12S0; 
Mew  Xorl^  ttHL,  Cbai  Oo.  t.  Oraham,  226  Pa. 
848,  75  Aa  657. 

[2»  >]  The  p^ltkm  does  not  atl^  an  erlo- 
Uon,  nsnaUy  a  conditlcMi  precedent  to  a  rl^t 
to  sne  on  a  warranty,  bot  this  waa  not  neces- 
sary here,  idnce  tt  is  thoroughly  estabUsbed 
In  thla  jurisdiction  that  the  <me  In  posses- 
sion of  the  surface  under  a  sqtarated  title 
thereto  holds  possession  of  the  minerals  as 
trustee  for  the  legal  ownor  at  same  (Ey. 
Stats.  28068 ;  Famsworth  t.  Barret,  146  Ky. 
556»  142  8.  W.  1018);  md  an  exception  to 
the  general  rule  that  an  action  on  the  war- 
ranty does  not  accrue  until  there  has  beoi 
an  eviction  is  recognized  in  faTor  of  one 
who  did  not  and  could  not  acquire  pos- 
Kssion  under  his  deed  (IS  a  J.  1304;  Butt  r. 
Rlffe,  78  Ky.  852;  LaeTlson  t.  Balrd.  91  Ky. 
204,  15  8.  W.  252,  12  Ky.  Law  Bepi  7S6; 
Smith  T.  Jones,  &T  Ky.  670,  31  S.  W.  475. 
And  see  Fltzhngh  t.  Grogban,  2  J.  J.  Marab. 
429.  19  Am.  Dec.  139. 

Hence  the  court  did  not  err  In  orernUlDg 
the  demorror  to  the  petition,  and  as  the  de- 
fendant does  not  contend,  as  he  could  not, 
that  the  evidence  ot  damage  was  not  suffi- 
cient to  support  the  Judgment  of  $1,480  there- 
for, the  judgment  must  be  afllrmed  unless  de- 
foidant  by  way  of  counterclaim  was  entitled 
to  a  reformation  or  a  cancellation  of  the  deed. 

2.  Fraud  Is  not  durged  against  plaintiff 
and  if  detendan^s  counterclaim  sufficiently 
alleges  a  mutual  mistake,  whldi  we  do  not 
think  It  does,  BUdt  mistake  Is  not  established 
by  the  evidence.  The  only  evidence,  if  any, 
of  a  mistake  upon  the  part  of  plaintiff  Is 
such  as  is  inferrable  from  bis  constructive 
knowledge  of  the  prior  conveyance  of  the 
tQinerala  to  the  St  Bernard  Company,  and 
this  if  not  entirely  negligible  upon  such  an 
Inqolry  as  this  Is  certainly  not  of  that  clear 
■nd  convincing  character  which  Is  always 
required  for  the  reformation  of  a  written 
omtract  which  does  not  appear  upon  Its 
&ce  to  be  either  amblgnoos  or  InctHnplete. 
UcMee  v.  Henry.  163  Ky.  729, 174  S.  W.  746; 
lam  V.  Bandera,  supra;  Ptekrell  ft  Craig 
Go.  V.  Castleman  Blaliemore  Co.,  1T4  Ky.  1«  j 
191  8.  W.  680. 


r.  JTOXIOB  611 
aw.) 

&  ICren  if  m  might  omcede  that  the  evi- 
dence is  sufficient  for  a  cancelation  of  the 
deed  uptm  tlie  theory  that  the  minds  of  the 
parties  did  not  meet;  vvaa  both  sides  of 
whieb  proposltitm  there  is  much  evld^ce,  we 
could  not  for  that  reason  reverse  the  Judg- 
ment herein  boeause  that  affirmative  defense 
was  not  seaswably  i^eseited. 

A  broad  discretion  i&  lodged  in  the  trial 
court  by  section  184  of  the  Civil  Code  of 
Practice  in  the  matter  of  filing  amended 
pleadings  "in  the  furtherance  of  Justice" 
and  to  insure  an  orderly  procedure. 

Hi  'The  only  limitation,  however,  upon  tbe 
right  to  file  same  Is  that  they  must  be  in  the 
furtherance  of  justice,  and  do  not  snbetan- 
tlally  change  the  claim  or  the  defense.  Ford 
V.  Providence  Coal  Co.,  124  Ky.  517,  90  S. 
W.  609,  80  Ky.  IjOw  Rep.  698;  City  of  Louls- 
vlUe  V.  Lausberg,  161  Ky.  361,  170  B.  W. 
962. 

[I]  But  when  an  amendment  is  offered  dur- 
ing tbe  trial,  unless  filed  merely  to  conform 
tbe  pleadings  with  the  proof,  the  party  offer- 
Ing  it  should  show  by  affidavit  why  It  was 
not  sooaer  tendered  (Cincinnati  Railroad  Co. 
V.  Crabtree,  100  S.  W.  318,  30  Ky.  Law  Bep. 
1000;  Christen  v.  Christen,  184  Ky.  822,  213 
S  W.  189) ;  and  the  court  may  refuse  to  file 
same  when  it  appeaiB  that  it  changes  In  a 
substantial  way  the  issues.  See  cases  dted 
under  section  184  of  the  Code,  note  41. 

[•]  The  actl«m  of  ttie  lower  court  In  ad- 
mitting or  rejecting  amendments  will  not  be 
disturbed  on  appeal,  unless  there  has  bem 
a  manifest  abuse  of  discretion.  lanman, 
etc  Louisville  Dry  Qoods  Co.,  188  Ky. 
798, 120  8.  W.  Ul;  Bobards  v.  Bobard^  110 
S.  W.  422,  88  Ky.  Law  Bep.  66S. 

[7]  Tbe  amendment  in  the  Instant  case 
was  tendered  at  the  submission,  and  after  all 
of  the  proof  had  l>een  heard.  It  changed  the 
issues  In  a  substantial  way.  Neither  it  nor 
the  proof  suggested  any  equitable  terms  uix>n 
which  a  cancellation  could  have  been  ordered. 
The  case  had  been  pending  for  more  than  a 
year,  and  there  was.  no  showing  why  tlie 
amendment  was  not  sooner  tendered  or  re- 
quested for  a  continuance.  Under  such  cir- 
cumstances It  cannot  be  said  the  court  abused 
a  sound  discretion  in  refusing  to  file  the 
amendment  when  tendered,  and  certainly 
such  an  abuse  is  not  manifest  or  dear. 

For  the  reasons  indicated,  the  judgment  is 
cffinned. 
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JONES  T.  BLACK  «l  aL 

(Cknizt  of  Appeals  of  Keiducky.  June  7, 

1921.) 

DMd«  <S=>I34— CeavaiyaRee  to  graiitea  to  loig 
as  she  raoMlns  the  wife  or  ■■■•rrled  wliow 
of  flrantor  Umits  the  estate  and  Is  aat  a  een- 
dition  for  defeating  it. 
In  a  fauaband's  deed  conTeyinf  land  to  his 
wife,  the  words  "so  long  as  she  shall  remain 
the  wife  or  the  unmarried  widow  of  the  part; 
of  the  first  part"  do  not  have  the  effect  of 
cnttiQK  short  or  defeating  a  larger  estqte  be- 
fore the  time  fixed  for  its  determination,  but 
measure  in  the  first  instance  the  duration  of 
the  entire  estate  conTOjred,  and  are  words  of 
limitation,  and  DOt  of  condition,  and  the  limita- 
tion is  valid. 

Aj^>eal  from  Glreult  Ooort,  Knox  County. 

Suit  br  J.  R.  Jonea,  guardian  Cor  Stanly 
Black  and  others,  against  W.  C  Black  and 
others.  Judgment  dismissing  the  petition, 
and  the  guardian  appeals.  Affirmed. 

Hiram  H.  Owens,  of  Barbourvllle,  for  ap- 
pellaot 

P.  D.  Black,  of  BarbourrUle,  for  appellees. 

CLAY,  j;  On  January  7,  1909,  Wllllani 
Oars(»i  Black  conveyed  to  his  wife,  £tta  Shaf- 
fer Black,  a  bouse  and  lot  located  In  Bar- 
bonrrlUe,  tv  deed  ocmtainlng  the  following 
habendum: 

'^o  have  and  to  hold  unto  the  party  of  the 
second  part,  Etta  Shaffer  Black,  so  long  as 
she  shall  remain  the  wife  or  the  unmarried 
widow  of  the  party  of  the  first  part,  W.  O. 
Black,  with  covenant  of  general  warranty." 

Stta  Shaffer  Black,  who  died  September  25, 
1917,  was  survived  by  ber  husband,  W.  C 
Black,  and  four  Infaat  childr^,  Stanley 
Black.  Russell  Black,  John  A.  Black,  and 
Mary  Black.  In  the  month  of  August,  1919, 
J.  R.  Jones  was  appointed  snd  qnallfled  aa 
guardian  of  the  children. 

This  suit  was  brought  by  Jones,  as  gua^ 
dlan  of  the  Infants,  against  the  infants  and 
W.  C.  Black,  their  father,  and  the  grantor  in 
the  above-mentioned  deed,  for  the  purpose  of 
selling  the  property  and  reinvesting  the  pro- 
ceeds. The  petition  alleged,  In  subtance,  that 
Etta  Shaffer  Black  acquired  a  fee-simple 
title  by  the  deed  referred  to,  and  that  upon 
her  death  the  property  descended  to  her  chil- 
dren subject  to  the  curtesy  of  her  husband, 
W.  O.  Black.  In  addition  to  filing  a  demurrer 
to  the  petition,  W.  C.  Black  filed  an  answer 
and  cross-petition  pleading  that  Etta  Shaf- 
fer Black's  interest  in  the  property  terminat- 
ed witli  ber  death,  and  thereupon  the  proper^ 
ty  reverted  to  him.  The  demnrrer  to  the 
snnwer  and  croas-petltlon  was  overroled, 
but  the  demurrer  to  the  petition  was  sustain- 


ed, and  the  petitloB  flliimliwifl  Plaintiff  ap- 
pealiL 

It  will  be  obanrveA  tbat  tbe  isoperty  was 
conveyed  to  the  wife  **S(»  kmg  aa  die  shall 
remain  the  wife  or  the  onmanled  widow  of 
the  party  of  the  first  part"  These  words  do 
not  have  the  eflEect  of  cutting  short  or  de- 
feating a  larger  estate  befwe  the  time  fixed 
for  its  det^mlnatton,  but  measure  In  the 
first  Instance  the  duzatlan  of  tbe  aitlre  es- 
tate conveyed.  That  being  true,  they  axe 
words  of  limitation,  and  not  of  condition,  and 
the  limitation  Is  valid.  Coppage  v.  Alexan- 
der's Heirs,  2  B.  Mon.  818.  88  Am.  Dec.  153; 
Vance  v.  Campbell,  1  Dana.  229 ;  Cbenault  v. 
Scott,  66  B.  W.  759,  23  Ky.  Law  Bep.  1974. 
And,  since  the  estate  was  to  omtlnoe  only  so 
long  as  the  grantee  remained  tbe  wife  or  wid- 
ow of  the  grantor.  It  necessarily  follows  that 
her  estate  termtnatlBd  with  her  death,  and 
the  title  to  the  property  did  not  pass  to  her 
dilldren.  Having  no  title  to  the  prt^ierty, 
they  could  not  maintain  an  action  for  Its 
sale  and  a  reinvestment  of  the  proceeds. 
Hmoe  tbe  petition  was  jtroperly  dismissed. 

Judgment  affirmed. 


CLAY  ft  nl.  V.  THOMAS  et  at. 

(Oourtof  Appeals  of  Kentucky.  Uarch  4, 1921. 
Behearing  Denied  June  17,  1921.) 

1.  Appeal  and  error  <3=»l62(i)— Aooeptaaos  of 
voluntary  satlsfaetlen  ef  Jndgnent  does  not 
bar  appeal,  when  Jnd|sient  att  for  fall  amssnt 

soagbt. 

Under  Oiv.  Code  Prac.  {  7Q7,  providing  that 
the  enforcement  of  a  judgment  for  only  part 
of  the  demand  sued  for  shall  not  prevent  an 
appeal  as  to  the  part  not  recovered,  the  ac- 
ceptance of  a  voluntary  satlsfactioD  of  a  judg- 
ment will  not  bar  an  appeal  when  the  judgment 
is  not  for  the  full  amount  sought,  but  a  con- 
trary role  prevails  wbere  there  is  a  valid  set- 
tlement of  a  cause  of  action. 

2.  Trusts  «=>3 1 7— Trustees  sot  entitled  to  il. 
iowance  for  making  snie  in  addition  to  that 
allowed      terms  of  will. 

Where  two  heirs,  arting  as  tmstees,  pur- 
chased part  of  the  property  from  tbe  other 
heirs,  and  resold  the  same  at  a  large  profit, 
whereupon  the  court  ordered  distribution  among 
tbe  heirs  of  tbe  amount  received  from  the  re- 
sale, leas  expenses  incurred  in  effecting  the 
same,  they  were  not  entitled  to  an  allowance  for 
making  the  sale  in  addition  to  the  amoont  al- 
lowed them  under  the  wlU,  in  view  of  a  clause 
that  the  allowance  tiierein  provided  for  shonld 
be  In  Hen  nS  sll  other  compensation. 

3.  Trnsts  «»283(2)— Tnistees  acoonnting  for 
proflta  en  resnle  of  property  psrchased  from 
beneflelariea  entitled  te  disoonnt  on  parekase- 
mon^  notes,  on  distrflintlen  of  prsoaeda. 

Wbere  two  heirs,  being  tmstees,  parefaased 
trust  property  firom  the  other  heirs,  and  their 
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nale  ins  dMtead  to  be  trnst  pMpertr,  tor  the 
beoeSt  of  all  the  heirs,  they  were  entitled  to 
the  amount  of  a  duKonnt  dedocted  from  the 
purchase-money  notes. 

4.  Trasts  «»283(2)— Trustoet  on  dtstribntloi 
of  preeeods  of  roeaJe  of  trust  |irop6rty  psr- 
chased  f  roa  boaototarloa  nay  dadnet  reasoea- 
Ue  amnnt  Mpeaded  for  servloes  of  onployeo 
Is  earliB  for  land  antll  diaposod  of. 

On  aceoimtiiig  for  the  proceeds  of  tiie  re- 
Bsle  of  trust  propertar  b;  two  heirs,  acting  as 
trustees  which  they  had  purchased  from  bene- 
ficiaries, they  were  entitled  to  deduct  the 
amounts  paid  for  spedal  services  rendered  and 
aalary  and  expenses  paid  to  an  employee  in. 
earing  for'  the  land  until  it  was  disposed  vii 
the  allowaace  being  reasonable. 

5.  Tmta  •b>283(2)— Triateee,  oi  dlatrtbatlOH 
of  prooeeds  of  ressie  of  trast  property  par>> 
chased  fron  beneflolarlas  may  retalo  laterect 
es  sxpenses  ineorred  before  ealo. 

The  trustees  of  an  estate  on  dlstribation  of 
the  proceeds  of  a  resale  of  the  trust  property 
amoDc  themselves  and  other  heirs  were  enti- 
tled to  deduct  from  the  latter's  share  the 
•moont  of  interest  on  items  of  expense  Incur- 
red before  the  sale;  the  sale  havisf  Inured  to 
the  benefit  of  all  the  heirs. 

6.  Trusts  ^^283(2)— Trustees  on  distrlbntlos 
of  prooeeds  of  resale  of  tniat  propsrty  oan- 
sot  dedHot  for  deprsdatlsn  iif  property  sot 
Iseladod  la  sale. 

Where  two  heirs,  as  trustees  of  an  estate, 
purchased  proper^  thereof  from  all  the  heirs, 
sod  resold  the  asms  with  the  esceptlon  of  a 
certain  mill  site,  whereupon  the  court  ordered 
the  deeds  to  them  canceled  and  the  proceeds 
et  the  ressie  distributed  smons  all  the  beirs, 
less  expenses  incurred  in  making  the  sale,  the 
truatees  were  not  entitled  to  deduct  the  amount 
of  depreciation  in  the  mill  property,  the?  hav- 
fog  paid  for  it  only  the  amount  of  the  other 
heirs*  respectlre  interests,  and  the  amounts 
due  the  other  hdrs  having  already  been  diarg- 
«d  with  a  greater  sum  already  paid  them  by 
tbe  tneteea. 

7.  Trusts  9=3283(2)— Trnstees,  on  dfatrlhutlon 
snoBi  heirs  of  prooeeds  of  resale  of  part  of 
tmst  property,  ni«y  rsoover  toeaet  by  opera- 
tios  of  alll,  which  was  not  reeoM. 

On  aceotmting  for  the  proceeds  of  tiie  re- 
■ale  of  part  of  trust  property,  the  trusteee 

vere  entitled  to  reimbursement  for  loss  sos- 
taioed  by  them  on  account  of  the  operation  of 
a  mill  prior  to  its  ssle  by  them,  and  for  such 
a  period  thereafter  as  was  necessary  to  the 
disposition  of  logs  and  other  supplies  thereto- 
fore provided  for;  they  having  operated  the 
plant  under  the  belief  they  were  the  owners 
of  U  b;  purchase  from  the  other  heirs. 

8.  Treats  «=>283(2)— Trastees,  or  distribution 
of  prooseds  of  resale  of  tmst  property  psr- 
Dhased  from  Imefloiarlea,  not  entitled  to 
credit  for  taxes  paid  en  prooeeds  bolongini  to 

other  bslra. 

On  distribution  among  the  heirs  of  an  estate 
the  proceeds  of  a  resale  of  trust  property, 
two  of  them,  as  trustees,  were  not  entitled  to 
credit  for  tbe  taxes  paid  on  the  proceeds  be- 
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longlnc  to  the  other  heirs;  they  not  bSTlns 
shown  what  taxes  they  paid  thereon. 

9.  Appeal  and  error  iSs^lOI  I  (I)— Dstermina^ 
tlon  of  trial  oonrt  as  to  amonnt  of  tmtee'a 
land  sold  with  trust  property  aot  dleturfcoi 
whore  evldeaee  ooafllotlng. 

Where  two  heira  of  an  estate,  being  trus- 
teeo,  sold  some  land  of  their  own  along  with 
land  belonging  to  the  eatate,  the  determinatioB 
of  the  lower  court  as  to  ttie  amount  thereof 
will  not  be  diatnrbed,  yrhtn  the  eridenoe  was 
conflicting  as  to  the  respective  amounts. 

10.  Treats  «b»2S3(2)— Trvstoos,  on  distrtba- 
tloa  of  prooeeds  of  resale  of  tnwt  property, 
not  sntltiod  to  credit  for  enhanoed  value  of 
property  by  reason  of  general  warranty  deed 
executed  by  them. 

"Where  the  trusteee  of  an  estate  purchased 
property  thereof  and  resold  part  thereof  at  a 
considerable  profit,  wbereupon  the  deeds  to 
them  were  canceled,  and  the  court  ordered  a 
dutrtbution  of  the  proceeds  of  the  resale  among 
all  the  beirs,  less  expenses  Incurred  in  mak- 
ing the  sale,  the  trusteee  were  not  entitled  to 
credit  for  the  enhanced  value  of  the  property, 
by  reason  of  a  general  warranty  deed  execut- 
ed by  them,  though  they  ree^ved  only  cove- 
nants of  special  warrsnty. 

1 1.  Truets  ^283(2)— Heirs,  by  aoesptlng  hsn- 
eUts  of  sale  of  trust  property  by  tmateest 
sstoppsd  to  assert  llabUI^  of  each  trustee 
for  entire  amount  of  Judgment,  oontraiy  to 
provisions  of  deed. 

Where  two  hdn  of  an  estate,  htfng  trus- 
teee, purchased  property  of  the  estate  from 
all  the  heirs  and  resold  part  thereof,  whereupon 
the  deeds  to  them  were  canceled  and  a  distribu- 
tion of  the  proceeds  of  the  resale  among  all 
the  hdrs  ordered,  the  other  heirs,  having 
elected  to  stand  by  the  deed  from  the  trustees 
to  the  purchaser  at  the  second  sale,  were  es- 
topp^  to  sssert  that  the  estate  of  each  of 
the  6iistees  was  chai^able  with  the  entire 
omount  of  the  judgment,  contrary  to  the  terms 
of  payment  aa  fixed  in  tiie  deed. 

Appeal  from  Circuit  Court,  Clark  Oounly. 

Suit  by  James  T.  Clay  and  others  against 
Irma  T.  Thomas  and  others.  From  a  Judg- 
ment entered  after  an  accounting  directed  by 
the  Court  of  Appeals  (178  Ky.  190,  198  S.  W. 
762,  1  A.  L.  R.  738),  plalntifts  appeal,  and 
defendants  cross-appeal.  Affirmed  and  re* 
versed  in  part  on  botb  original  and.croao* 
appeahs,  with  directions. 

T.  B.  Moore,  of  Hanrd,  Bat  Williams,  ol 
Frankfort,  and  Harmod  Stltt,  of  Lezlngtoii, 
for  appellants. 

B.  R.  Jouett  and  Pendleton  ft  Bush,  all  ot 
WlncliaBtfir,  Jolin  Allen,  of  Lexington,  anA 
B.  B.  JoosM,  of  Louisville  tor  anpeUees. 

QUIK,  J.  James  M.  mtoniu  owned  ctnisld- 
erable  properly  In  Boekcastle  and  Ja<A»Hi 
conntleo:  He  died  testate  In  1906,  leaving 
surviving  lilni  two  sons,  W.  R.  and  B.  L. 
Thomas,  and  two  daughters  Urs.  T.  B.  Moore 
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and  &frs.  Mary  Tbomas  Ireland.  Three  of 
these  children  have  since  died,  leaving  de- 
scendants. 

The  two  sons  and  a  son-ln-Iaw,  Thomas  B. 
Moore,  Jr^  were  appointed  executors  and 
trustees  of  the  will.  An  ex  parte  proceeding 
was  filed  by  the  trustees,  and  others  interest- 
ed, seeking  authority  to  sell  decedent's  prop- 
erty to  the  two  sons.  A  judgment  granting 
the  relief  sought  was  entered,  and  the  prop- 
erty was  sold  to  the  two  sons,  who  agreed  to 
pay  for  the  interest  of  each  sister  $47,600,  or 
at  a  valuation  of  $190,000,  for  the  entire 
property.  Within  three  years  af-ter  their 
purchase  the  two  sons  disposed  of  the  prop- 
erty for  over  $400,000. 

This  suit  was  filed  by  Mrs.  Ireland  and  the 
children  whose  interests  had  been  sold,  to  se- 
cure their  proportion  of  the  profits  realized 
by  the  purchasers,  on  the  ground  tliat  the 
trustees  had  no  authority  to  sell  to  them- 
selves Individually  the  trust  property.  This 
court,  in  an  opinion  reported  In  178  Ky.  199, 
198  S.  W.  762,  1  A,  L.'  R.  738,  sustained  the 
petitioners,  and  held  Oiat  the  sale  of  the 
property  would  be  treated  as  a  sale  by  the 
trustees  to  Inure  to  the  benefit  of  all.  The 
lower  court  was  directed  to  ascertain  the 
exact  sum  actually  collected  from  the  sale, 
and  the  amount,  If  any,  stlU  due.  A  deduc- 
tion was  ordered  for  such  expen^,  if  any, 
as  were  Incurred  in  effecting  the  sale,  or 
in  perfecting  titles,  also  for  the  amount  of 
taxes  paid  by  the  purchasers  after  they  ae- 
qnired  the  property.  These  sums  to  be  cred- 
ited on  the  imrchase  price  with  interest, 
the  balance  to  be  prorated  among  those  en- 
titled thereto,  the  Moore  children  and  Mrs. 
Ireland  to  be  charged  with  $47,600,  which 
had  been  previously  paid  them.  Upon  the 
return  of  the  case  supplemental  pleadings 
were  filed,  proof  taken,  an  accounting  had, 
and  judgment  entered. 

Complaining  the  lower  court  failed  to  fol- 
low the  mandate  of  this  court  in  many  Im- 
portant matters,  and  for  other  all^^  errors, 
Mrs.  Ireland,  her  two  children,  and  the  Moore 
children  have  taken  this  second  appeal.  T. 
B.  Moore,  Jr.,  is  the  only  surviving  trustee. 

A  motion  by  appellees  to  dismiss  the  appeal 
was  passed  to  a  hearing  on  the  merits.  This 
motion  was  based  on  a  previous  settlement  of 
the  Judgment  After  entry  of  the  Judgment 
below  executions  were  issued,  and  these  were 
withheld  pending  a  conference  between  coun- 
sel. On  the  day  appointed  the  Judgment  was 
paid,  and  the  executions  Indorsed  satisfied. 
Undoubtedly  it  was  considered  by  some  that 
this  settlement  or  paym^t  wonld  be  taken  as 
a  finality,  and  no  appeal  would  be  taken,  nor 
is  any  refiectlon  cast  on  coimsel  because  they 
so  understood  it.  On  the  other  side  it  Is  said 
that  counsel  then  representing  appellants 
were  not  authorised  to  make  any  settlement 
prejudicial  to  the  rights  of  their  clients,  one 
of  whom  was  an  infant  It  is  apparent  those 
attending  tbe  cmtorence  at  whicih  ttis  mon- 


ey was  paid  held  dtfTerent  views  u  to  tbtt 
effect  of  their  negotiations. 

[1]  avil  Code,  S  767,  provides  In  part  that: 
"  •  •  •  When  a  party  recovers  Judgment 
for  only  part  of  the  demand  or  property  he  sues 
for,  the  enforcement  of  such  Judgment  shall  not 
prevent  him  from  proaecnting  an  appeal  there* 
from  as  to  so  much  of  tfae-demasd  or  properl7 
saed  for  that  he  did  not  recover." 

Construing  this  section  of  the  Code,  we 
held  in  Hendrickson  v.  New  Hughes  Jellico 
Coal  Co.,  172  Ky.  568,  189  S.  W.  704,  that  an 
indorsement  of  satisfaction  of  the  Judgment, 
interest,  and  cost  on  the  mai^  of  tbe  or- 
der book  did  not  pret^ude  an  appeal  by  plain- 
tiff. See,  also.  Cravens  v.  M^ritt  Jr.,  178 
Ky.  727,  199  S.  W.  785. 

The  acceptance  of  a  voluntary  satisfaction 
of  a  Judgment  will  not  bar  an  appeal  when 
the  judgment  is  not  for  the  full  amount 
sought  A  contrary  rule  prevails  where  there 
Is  a  valid  settlement  of  the  cause  of  actl(HL 
Under  the  state  of  the  present  record  tbe 
satisfaction  of  the  executions  did  not  tiar 
appellant's  right  to  appeal. 

[2]  Appellants  claim  the  Judgment  Is  erro- 
neous in  several  re^)ects.  These  we  will 
take  up  In  tbe  order  at  tbeix  presaitment  uid 
then  dlscDBS  the  Items  Involved  on  tbe  cron- 
appeal. 

1.  An  allowance  of  $16,000  to  the  trustees 
for  making  the  sale:  After  making  certain 
devises  and  t}equests  testator  in  clause  11  of 
his  will  provided  that  the  residue  of  his  pr<^ 
erty,  with  the  exception  of  the  property  in 
Jackson  and  Rockcastle  counties,  was  ^ven 
to  his  trustees  to  h<dd  in  trust  for  tbe  bene- 
fit of  his  four  children  according  to  certain 
directions  therein  contained;  among  other 
things,  that  they  should  (^rate  the  liunber 
plant  at  Ford,  Ky.,  until  the  logs  and  stand- 
ing timber  on  the  Kentucky  river  could  be 
manufactured  and  sold,  but  for  a  period  not 
longer  than  three  years  after  his  death,  and 
the  trustees  were  given  general  power  to 
manage  and  ctmtrol  said  business.  With  t^e 
exception  ot  tbe  prop^y  In  Rockcastle  and 
Jackson  counties  the  wUl  provided  that  the 
trustees  should  talM  testator's  other  int>p- 
erty  not  spedflcally  disposed  ot,  with  the 
general  directions  to  reduce  same  to  cash  as 
soon  as  this  could  be  done  to  advantoge^ 
Among  other  things,  the  trustees  were  to  pay 
the  taxes  upon  all  the  proper^,  including 
the  Jackstm  and  Rockcastle  lands,  until  the 
Ford  property  was  sold,  and  thea  distribution 
is  ordered  of  the  proceeds. 

In  clause  12  the  Jac&scat  and  Rock- 
castle properties  were  given  equally  to  his 
four  children,  to  be  held,  managed,  and  dis- 
posed of  by  the  three  trustees  named  In  par- 
agraph 11,  being  the  two  sons  and  son-in-law 
heretofore  mentioned.  Tbe  same  not  to  be 
sold  until  the  expiration  of  at  least  thi«e 
years  after  his  death,  with  the  right  on  the 
part  of  tbe  teustees  to  postpone  tbe  sale  until 
as  mudi  aa  10  years  after  bla  deatt. 
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Claose  16  reads  na  fMIows: 

"For  their  serviceH  as  truBtees  each  of  said 
trustees  named  in  paragraph  eleven,  and  their 
successors,  shall  receive  an  annual  allowance  of 
tlx  hundred  dollars. 

**And'  inasmodi  as  it  win  be  necessary  for 
mj  son,  Bobert  lb  Thomas  to'  Bin  his  entire 
penonal  mttenti<nt  to  the  business,  because  of 
his  actual  ftunlllazitr  therewith,  I  desire  in  con- 
sideration of  his  doinx  this,  that  he  shall  re- 
ceive as  compensatioa  therefor  the  additional 
sum  of  $1,200.00  per  annum.  It  is  understood 
that  the  allowance  herein  provided  for  shall 
be  in  lieu  of  all  other  compensation  to  said 
trustees  in  their  capacity  of  both  trustee  and 
executors  and  cease  with  the  three-year  pe- 
riod." 

The  executors  and  trustees  recelred  the 
oompeosatlon  for  the  three  years  prorldod 
by  the  last-mentioned  dause. 

Appellees  claim  the  tmstees  were  compel- 
led to  expraid  mneb  Ume  and  energy  In  die- 
poslns  of  tblB  pTopea:ty,  desrlng  tltla,  kee|»- 
Ing  off  squatters,  etc.,  and  for  their  Eorvices 
for  oonanmmadng  and  completing  the  deal 
and  dlsbnising  the  money  they  were  entitled 
to  a  sum  In  addition  to  that  mentioned  In 
clause  16b  The  property  consisted  of  approxi- 
mately 2(M)00  acres,  covering  an  area  of  some 
81  square  miles,  and  was  situated  about  12 
miles  from  a  railroad.  The  lower  court  order- 
ed an  allowance  to  the  ezeentors  of  916,000, 
but  <m  cnwjHippea]  Hiey  are  asking  that  It  be 
fixed  at  $25,000;  It  Is  their  contention  tbftt 
testator  particularly  arranged  for  additional 
compensation  for  these  servtces.  It  is  ar- 
gued that  testator  spedflcally  excluded  from 
the  <q)eraani  of  the  tmst  in  clause  11.  the 
Ja^soD  and  Bockcastte' properties,  and  pro- 
vided the  term  the  Ford  plant  Should  be  op- 
erated, and  in  fact  they  were  named  as 
special  trustees  for  a  different  purpose  In 
dause  12;  that  the  two  paragraphs  create 
separate  and  distinct  trusts;  this  Is  on  the 
theory  that  no  allowance  or  compensation 
was  fixed  ios  the  trustees  named  In  para- 
grsLVh  12.  It  Is  admitted  that  the  trustees 
referred  to  in  the  two  clauses  are  the  same. 
FnrthermOTe  It  Is  said  the  tmstees  were  to 
render  no  service  and  do  nothing  with  Oie 
Rockcastle  and  JadcBcm  county  pr<Qierty  until 
three  years  after  the  testator's  deStb,  except, 
of  coarse,  the  payment  of  taxes,  and  as  It  was 
ImpossiUe  to  fix,  with  any  degree  of  accu- 
racy, proper  compensation  tor  services  to  be 
rradered  under  paragraph  12,  none  was  In 
fact  fixed,  and  hence  the  Insisteoce  that  an 
allowance  sbould  be  made  of  not  less  than 
$25,000  for  the  services  so  rendered.  A  vast 
amount  of  work  was  done  by  the  trustees, 
including  the  care  of  and  attention  to  the 
property,  keeping  It  dear  of  squatters,  look- 
ing after  pending  litigation  affecting  the  pr(^ 
erty,  as  well  as  the  clearing  of  titles  and 
the  work  incident  to  the  final  sale. 

T.  B.  Moor^  Jr..  erne  of  the  trustees,  found 
ttie  purchaser.  Ba  is  counsti  for  the  aiv^ 
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lants,  and  not  only  is  not  addng  any  al- 
lowance tot  the  services  so  reodered  by  him, 
but  is  resisting  any  allowance  to  the  trustees 
other  than  that  fixed  in  clause  16.  But  for 
the  provision  of  dause  16  It  could  not  be 
satisfactorily  contended  that  the  trustees 
were  not  «itltled  to  adequate  compensation 
for  the  arduous  duties  they  were  compelled 
to  perform  in  the  care,  manag«n^t,  and 
control  of  this  vast  area  of  land.  But  we 
find  It  impossible  to  escape  the  positive  In- 
structions of  testattnr  found  In  this  dause. 
In  the  language  of  the  wUI: 

"It  is  understood  the  allowance  herein  pro- 
vided for  shall  be  in  lieu  of  all  other  compen- 
sation to  said  trustees  in  their  capacity  of  both 
trustee  and  executor,  and  to  cease  with  the 
tluree-ycar  period." 

We  most  assume  testator  meant  eacacOy 
what  be  said  in  his  carefully  prepared  will. 
It  was  his  manifest  intention  that,  aside 
from  the  compensation  fixed  for  the  services 
r^odered  for  the  three-year  period  as  pro- 
vided in  dause  11,  the  trustees  and  executors 
were  not  to  receive  other  compensation  for 
any  aervioes  rendered  by  them.  They  were 
not  Munpelled  to  accept  the  trust,  and  th^ 
oooeptanca  o£  it  most  haw  been  fai  accord- 
ance with  the  provisions  of  the  will.  In  the 
appointment  of  his  two  sons  and  his  eon-ln- 
law  as  executors  and  trustees  testator  doubt- 
less had  in  mind  that  they  rexffesented  the 
redplents  and  baaefldarles  of  practically 
ttuee-fourths  of  his  large  estate^  and  it  was 
not  his  desire  or  wish  that  Hia.  Ireland's 
remaining  one-fourth  should  be  diarged  with 
any  fees  or  commlsstons  for  any  services 
raidered  by  tbeau  He  evldMitly  leastmed 
they  would  be  glad  to  rendw  these  services 
free  of  charge  or  cost  to  their  sister;  his 
aim  being  to  make  tiiem  equal  in  the  distribu- 
tion of  the  proceeds  of  Ihls,  the  largest  Item 
of  his  estate.  The  ultimate  result  oi  allow- 
ing additional  fees  <x  conunlsslons  to  the 
tmstees  would  be  that  Mrs.  Ireland  alone 
would  be  the  oao  to  pay,  charged'  as  she 
wotdd  be  with  her  one*fonrth.  We  are  sat- 
isfied testator  bad  no  anch  intention;  indeed 
he  very  positivdy  expressed  himself  to  the 
contrary.  To  make  a  diarge  against  the  es- 
tate eadi  wonld  be  duugeable  with  his  or 
ber  one-fourth,  and  to  the  extent  that  any 
allowance  on  this  account  should  be  made 
it  wonld  In  reality  affect  only  Mrs.  Ireland. 
To  disallow  this  item  enhances  the  estate 
to  that  extent,  and  since  Mr.  Moore  has  waiv- 
ed bis  claim  to  any  commission  it  follows 
that  Mrs.  Ireland  is  relieved  of  a  diarge  of 
one-fourth  or  $4,000,  and  the  net  sum  payable 
to  the  estate  of  the  two  sons  is  decreased 
only  a  little  more  than  $1,000.  We  think  the 
lower  court  erred  in  making  any  allowance 
to  the  executors  and  tmstees  on  this  account. 

[3]  2.  $8,190,  discount  deducted  from  the 
purdiase  money.  Objection  Is  raised  to  this 
item  allowed      the  lowor  court:  It  Is  ar^ 
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gned  the  irardiammaiiflr  notes  which  were 
discounted  were  as  good  as  Kovemment  bcmds, 
and  there  was  no  reason  for  disoonntlns 
8am&  In  dlsoonntlnc  these  notes  the  execa- 
tors  did  nothing  more  than  would  have  been 
done  by  them  or  any  other  good  buslnen 
men  in  the  conduct  of  their  own  affairs. 
Many  consldwaUons  might  Justify  the  hold- 
ers of  notes  In  discounting  them.  As  no  good 
reason  la  pointed  out  why  tbis  allowance 
should  not  stand,  it  will  not  btt  dlstarbed. 
.[4]  8.  ¥6,000,  allowance  to  J.  W.  Fowler: 
Fowler  waa  an  nuployee  ot  the  Tord  Lumber 
&  Manufacturing  Oraipany,  aa  a  niHninal  sal- 
ary. While  so  emidoyed  he  made  purchasea 
of  land  for  W.  B.  and  B.  Lb  Tbomaa,  indivld- 
nally,  and  likewise  performed  various  serv- 
ices for  the  estate  of  decedoit  He  seems  to 
have  been  familiar  with  the  entire  ^perty ; 
be  knew  all  the  oornera ;  be  went  over  tbe 
land  with  tbe  purchasers,  and  Kpait  several 
days  with  the  attorneys  In  going  over  the 
titles  after  the  sale  of  the  iHraperty  had  beoi 
agreed  to,  as  likewise  gtOng  on  fb»  prop- 
erty  with  surveyor^  representing  the  pur- 
dusers.  niat  be  rmdered  vny  vilnable 
services  la  conceded.  He  wait  over  tbe  land 
to  see  If  any  depredations  had  been  commit- 
ted ;  be  eitbw  surveyed  or  asdsted  in  sur- 
veying the  lands  when  purchased,  and  seems 
to  have  bad  general  supervision  over  tbe 
property.  Tbe  objectloa  to  tbis  allowance  is 
not'  80  much  to  tbe  amount,  as  It  Is  to  tbe 
apportionment  of  same;  it  being  eontoided 
the  major  portion  of  his  services  were  ren- 
dered for  the  Thomases  or  the  BVnd  plant, 
and  not  tot  tbe  estate^  but  the  evidence  sat- 
isfies us  that  Fowler  did  render  a  ocmsider^ 
able  amount  of  valuable  services  for  the  es- 
tate, and  the  allowance  ot  f5,000  la  not  ez- 
cesBtvek  and  should  be  sustained. 

4.  Allowance  of  H.B00  to  Fowler  fdr  salary 
and  expenses:  Item  8  waa  an  allowance  for 
special  services  rendered  by  Foirter  in  caring 
for  the  land  until  it  was  dl^Msed  ot  Item 
4  represents  a  nominal  salary  be  received 
and  bis  general  expenses.  As  In  the  preced- 
ing item  we  think  Uiis  allowance  was  with- 
in reasonable  limits.  Tbe  salary  waa  tor 
a  period  of  over  three  years,  the  amount  of 
which  is  not  objected  to,  and  for  the  reasons 
given  as  to  item  3  we  do  not  thlxdc  tbe  court 
erred  in  allowing  tbis  sum. 

[8]  Sw  Allowance  of  94,000,  interest  on 
items  of  expenses  incurred  before  the  second 
sale:  While  there  was  no  spedflc  exc^rtlcm 
to  this  Item,  we  find  no  ground  to  disallow 
it  Since  the  court  has  held  that  tbe  sale 
inured  to  and  for  tbe  benefit  (rf  all  the  diU- 
dren,  tbe  court  very  pr^>arly  allowed  Intereat 
on  the  Items  ^Id  by  the  Thomases  until  tbe 
final  disposition  of  the  propnty. 

[Ij  e.  VISAOO,  deprecIaUon  In  the'  Uvlng- 
ston  mill  property:  This  mill  sUe^  with  ap- 
proximately ISO  acres,  was  located  in  Bock- 
castle  county,  and  some  distance  finm  tbe 
Jackson  coun^  lands.  TbSm  i»nvcrty  was  in- 


cluded in  tbe  original  pnrdiase  by  tbe  Itiom- 
ases»  and  was  authorised  by  tbe  Judgment  In 
tbe  ex  parte  proceedings.  Tta  Jackson  coon- 
ty  lands  consisted  of  about  20,000  acres; 
valued  at  9170,000,  and  the  Uvlngston  mill 
site  at  920,000,  a  total  of  9100,000^  tbeae  be* 
Ing  the  valuations  according  to  the  evidence 
in  the  ex  parte  proceedings,  and  upon  which 
Mrs.  Ireland  and  tbe  belra  of  Mrs.  Moore 
were  paid  their  ime-fonrtb*  Tbe  Livingston 
mill  property  was  not  induded  In  the  sale 
of  the  Jackson  county  lands;  hence  no  part 
of  the  proceeds  of  that  sale  was  dlstrtlmted 
among  tbe  bdra.  Tbe  915,100  allowed  by  the 
cmirt  was  arrived  at  by  deducting  from  tbe 
original  purdiaBe  of  920,000  tbe  sum  of  92,- 
000,  received  from  the  sale  of  a  bouse  on  the 
property  and  92,900,  insurance.  Tbe  lower 
court  waa  evidently  of  the  opinion  that,  as 
the  Thomases  bad  paid  920,000  for  Uie  mill 
idte,  they  were  entitled  to  have  that  amount 
returned  to  them,  lea  the  amount  realised 
from  the  sale  of  the  bouse  and  the  sum  col- 
lected on  the  insurancBr  but  in  so  holding  it 
seems  the  court  erred.  At  moat  the  Thom- 
ases only  paid  910,000  for  the  mill  property, 
being  ttie  one-fourtb  Interest  ot  tltelr  two 
sisters,  as  they  paid  nothing  to  themselves. 
The  lower  court's  Judgment  directed  that  the 
anuMmta  due  Mrs.  Irtfand  and  tbe  estate  ot 
Mrs,  Moore  should  be  charged  wltb  the  sum 
of  947,000^  wUdi  bad  been  paid  by  the  two 
brothers  under  the  first  sale.  This  being 
true,  ibe  estate  of  the  two  Thomasea  would 
receive  credit  for  the  fall  amount  paid  by 
thnn;  hence  they  would  not  be  out  anytldng 
cm  tbe  deaL  Why  allow  tbe  Thomaeea  920^ 
000,  when  they  had  only  paid  910,000,  or  why 
910,00a  If  tbey  rec^TB  credit  tbr  the  sum 
so  paidT  Tbe  mill  pn^erty  btiongs  to  the 
estate  and  in  ttie  event  ot  sale  tbe  proceeds 
should  be  equally  distribnted  according  to 
the  terms  of  tbe  vlll.  It  fellows  tbe  Tlion»> 
aaes  are  not  entitled  to  any  credit  on  this 
account. 

[7j  From  tbe  sale  oC  tbe  bouse  and  fits 
Insurance  all  but  9IJOOO,  retained  B.  U 
Thomas,  was  put  back  into  tbe  business.  Ac- 
cordingly bis  estate  should  be  tibarged  with 
this  amount.  On  the  counterdalm  appeUeea 
are  asking  an  additional  allowance  of  920,- 
900,  on  account  of  the  (^avthm  of  tbe 
Livingston  mllL  Tbia  la  composed  of  two 
Itrans:  First,  tbe  sum  of  917i000,  which  it  is 
claimed  the  Thomases  lost  In  ttie  operation 
of  tbe  mill;  second,  the  remainder  Is  the  net 
amount  received  from  tiie  sale  of  the  bonae 
and  Insurance,  with  the  exoeptlWQ  of  tbe 
91.000  retained  by  B.  L,  Gliomas.  AppcUees 
contend  It  was  the  desire  (tf  testator  that  Oils 
property  should  be  operated  in  oonnectloo 
with  tihe  Jackson  county  lands  after  tala  death 
the  same  as  It  had  been  during  his  lifetime, 
and  that  its  operatlcm  in  fact  added  to  tbe 
salable  and  marketable  Taloe  ot  said  prop- 
erty; that  for  this  reason  and  no  other  was 
ttie  property  ox>erated,  and  as  the  court  set 
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aside  tha  deed  to  all  the  iHroper^,  Incinding 
the  lAflngBtxm  mill,  appellanta  cannot  reap 
the  benetfts  or  proceeds  of  ttie  sale  of  tbe 
JadcflKHi  county  property,  and  not  Bubmit  to 
a  cliarge  for  tlie  Iom  growing  oat  of  the 
operation  of  the  Uvlngat<ni  mill;  If. the  deed 
waa-Tf^d  for  one  purpose  It  vas  void  for  all, 
and  appeUantfl  mnat  accept  the  loeees  as  well 
as  the  profits.  There  la  much  merit  In  this 
contention,  bat  the  state  of  the  record  U  soch 
that  It  la  Inipostible  to  how  much  of  the 
alleged  loss  waff  sustained  In  the  operation 
of  the  Livingston  mill  until  it  was  sold  to 
Bitter,  etc,  upon  a  retain  of  the  case  tbe 
court  will  make  Inquiry  Into  this  matter, 
permitting  the  i>arties  to  introduce  such  proof 
on  this  matter  as  may  be  deilred.  If  the 
mill  property  was  operated  subseduent  to 
jthe  sale  to  Bltt»,  etc.,  wbldi  seems  to  have 
beai  the  case,  tbe  estate  la  not  chargeable 
with  any  ioeses  after  said  date,  except  thoee 
incurred  In  the  prudait  operaticoi  of  the  mill 
Incident  to  the  dispo8itl(m  of  the  loga  and 
other  snpi^ea  theretofbre  provided  for.  The 
Thomases  or  their  estates  are  mtltled  to 
reimbursement  or  credit  for  such  loss  as  may 
have  beu  anstained  tm  account  of  the  cpera- 
tlon  of  the  litvlngston  mlU  up  to  the  sale  to 
Bitter,  etc,  and  the  snbseanent  period  above 
referred  to,  because  they  were  in  good  faith 
operating  the  plant  under  the  b^ief  th^ 
were  the  ownors  of  It,  as  well  as  the  landed 
estate^  If  they  were  holding  the  other  prc^ 
erty  as  trustees  for  the  estate,  a  like  result 
would  follow  in  regard  to  this  property. 
Ttaa  disposes  of  the  Items  involvedi  on  the 
original  appeaL 

We  win  DOW  otmslder  thoee  on  the  eross* 
appeal. 

[t]  (a)  App^ees  are  asking  that  credit  be 
entered  for  ^10,000,  as  the  amount  of  taxes 
payable  since  1912  on  the  one>half  at  the 
proceeds  of  sale  belonging  to  appellants.  This 
amonnt  la  based  on  the  idea  that  the  state 
and  icowity  rate  for  the  yeara  involved  was 
«1  on  each  $100  of  tasmble  value  and  91JB0 
as  the  avorage  rate  for  city  taxes  In  the  state. 
It  is  said  that  Ledngton.  where  appellees 
lived,  is  known  to  be  much  Higher  than  the 
average  city  In  Its  tax  rate,  We  are  im- 
pressed with  the  novelty  of  this  claim,  es- 
pecially that  part  forming  -the  basis  upon 
which  it  is  sought  to  fix  the  amount  of  the 
liability.  If  appellees  paid  taxes  on  the 
amonnt  stated,  this  Is  and  was  a  fact  capable 
of  exact  ifxoot,  and  none  Is  oflraed.  Loss  of 
the  tax  rece^tts  would  not  oftet  an  excuse 
for  failure  of  proof.  It  is  said  appellees  used 
this  money  as  their  own  in  connection  with 
other  money,  but  they  do  not  show  what,  If 
any,  taxes  they  paid  thevefm.  Tfaia  daim 
cannot  be  allowed. 

(b)  GUilm  for  |15,000  addittimal  on  account 
of  Interest  on  items  of  expense  before  the 
second  sale  seems  to  have  beoi  waived. 

[I]  (c)  Included  In  the  total  acreage  con- 
veyed to  Bitter  and  associates  was  a  con- 


siderable area  owned  Indivldnally  hr  ttie 
Thomas  brothers.  Appellants  cratotd  this  la 
2,6S3JM  acres;  appellees  insist  it  is  8,200 
acresL  Tbo  dUruenoe  Is  caused  by  ecntra- 
dlctmry  statements  In  the  depoaltl<ms  of  X. 
B.  Mowe,  Jr.  TSu  court  fixed  this  Item  at 
2,687.61  acresL  The  total  pundiaae  prlee  of 
$47347ai6  for  sometUng  over  28,000  aores 
la  flgnred  on  the  basis  of  f20uG6%  par  acre^ 
The  tower  eoort  allowed  on  this  account 
507J21.  In  giving  his  second  deposition  Mr. 
Moore  says  he  had  not  seen  the  original  deed 
for  abont  five  years,  at  the  time  he  first  testt- 
fled;  that  he  had  since  found  he  made  soma 
errors  In  stating  the  acreage  sold.  In  the  sec- 
ond deposition  he  fixes  it  at  2,568.241  acres. 
The  deed  from  the  numases  to  Bitter,  etc, 
did  not  qpedfy  which  of  the  tracts  conveyed 
were  owned  by  the  Thomas  brothers,  but 
trcm  the  durlvatlui  of  tltltt  and  examinattoo 
of  the  deed  books  the  witness  said  he  as- 
certained the  total  acreage  owned  bv  them. 
Eleven  of  the  12  tracts  mentioned  Include 
2,428X0  acres.  The  acreage  of  one,  the  Lear 
tract.  Is  not  given.  Tbe  witness  on  cross-ex- 
amination conceded  an  omission  of  147  acres 
from  one  tract  This  admission,  the  unstated 
acreage  in  tbe  Lear  tract,  and  the  farther 
fact  that  In  sonfe  Instances  the  conveyance 
was  for  so  many  acroB  more  or  less,  leads  to 
the  concIualOD  the  lower  court  fixed  the  exact 
acreage  as  near  as  could  be  under  the  evi- 
dence. 

[10]  iA)  960,000,  enhancement  in  tbe  value 
of  Ihe  property  by  reaam  of  tbe  general 
warranty  deed  executed  by  the  Thomasea 
Tbe  last  and  latest  itona  made  the  basis  of 
the  conntudaim  is  that  of  960,000,  claimed 
as  the  enhanced  value  of  the  property  dna 
to  the  genoal  warranty  deed  executed  by  the 
Thomas  Iwothm.  The  niomase^  when  th^ 
ponihased  the  proper^,  recdved  only  cove- 
nants of  apedal  warranty.  The  lower  court 
adjudged  that  appdlants  were  rei^onstUe 
and  llaUe  to  account  to  appellees  for  their 
proper  pn^ortlon  of  any  loss  that  ml^t  be 
sustained  growing  out  of  the  general  war- 
ranty clause  in  the  deed  to  Bitter,  etc. 

It  Is  testified  the  parchascss  would  not 
have  takai  the  inoperty  in  the  absence  of  a 
general  warranty  deed,  and  there  is  mudi 
proof  in  the  record  that  this  character  of 
deed  added  ctmsiderable  to  the  salable  value 
of  the  land.  Appdlees  do  not  base  thdr 
claim  upon  the  mere  right  to  be  Indemnified, 
but  insist  they  should  receive  credit  for  the 
amount  to  whidi  the  value  of  the  property 
was  enhanced  by  reason  of  tbe  general  war^ 
ranty  covenant.  This  position  la  not  with- 
out molt.  When  ai^IIea  sold  this  land 
after  their  purchase  from  appellants,  In 
order  to  effectuate  a  sale  they  were  compell- 
ed to  execute  a  deed  of  general  warranty. 
This  deed  was  made  l^'  ttKua  individually 
under  the  belief  that  the  sale  to  them  under 
the  order  of  court  was  valid.  Thw^ore,  up- 
m  the  resale  of  the  property,  appellants  In* 
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curred  no  responsibility  for  the  marketabil- 
ity or  warranty  of  tltley  nor  did  they  Join 
In  the  deed. 

It  18  conceded  ttiat  hod  aroellants  not 
asked  tor  a  ratiflcatlon  of  the  sale,  and  a 
dlstrU)ntion  of  the  proceeds,  they  mU^t  with 
propriety,  question  the  reastmableDeBs  and  le- 
gality of  tfaia  claim.  Only  a  part  of  the  con- 
Bldemtlon  of  the  aale  of  the  land  wag  paid 
In  caah;  deferred  payments  extoided  over  a 
p^iod  of  seven  years.  The  grantee  was  giv- 
en power  imder  the  deed  to  deduct  for  any 
loss  of  the  land  conveyed.  Of  9^0,000  re- 
tained In  mmnegotlable  notes,  but  910,000 
was  held  as  a  security  for  any  loss  under  the 
warranty.  Tha  actlvits^  shown  by  the  pur- 
chasers in  their  use  of  the  property,  the  cut- 
ting of  timber,  1>ultding  of  railroads  and 
switches,  would  have  a  tendency  to  stir  up 
any  hostile  or  probable  claims  during  these 
eight  years  of  tbelx  occupancy,  but  the  record 
does  not  show  the  pendency  of  any  such 
claims  or  suits. 

Unquestionably  the  general  warranty  deed 
added  to  the  value  of  the  property,  an  en- 
hanceotent  that  inured  to  the  ben^t  and 
profit  of  appellees  to  the  ezteit  of  cme-half. 
The  Thomas  brothers  could  not  have  been 
o(Hnptiled  to  incur  an  individual  UablUty 
on  account  of  this  warranty.  ISiey  v<Auu- 
tarlly  assumed  It  under  the  mistaken  be- 
lief the  itroperty  belonged  to  tbem.  Thla 
court  beld  tlie  deed  voidaUe,  and  that  the 
sale  to  Bitter,  etc.,  would  be  treated  as  hav* 
Ing  been  made  by  the  Thomases  as  trustees. 
They  made  no  effort  to  be  r^ved  of  their 
Individual  liability  under  the  warranty,  nor 
can  they,  under  the  circumstances,  maintain 
their  counterclaim  for  the  added  value  of 
the  land  brought  about  by  the  warranty. 

However,  the  burden  of  tbe  responslbUlty 
growing  out  of  the  warranty  EOiould  be  bmme 
alike  by  aU.  We  doubt  if  the  method  adopted 
the  lower  court'  is  a  suffldent  protection 
to  appellees.  Tbla  can  only  be  done  through 
tbe  execution  of  bond  in  an  amount  not  ex- 
ceedliur  one-balf  of  the  purchase  price,  with 
Interest,  by  which  appellees  will  be  afforded 
proper  protection  and  Indemnity  for  their 
warranty.  Upon  the  return  of  tbe  case  and 
In  the  settlonrait  thereof  the  lower  court 
will  see  that  such  a  bond,  within  reasonable 
limits  as  to  time  and  amount.  Is  executed. 

[11]  From  the  gross  proceeds  of  tbe  sale 
of  the  property  the  court  made  certain  de- 
ductions, and  found  that  the  shares  of  Mrs. 
Ireland  and  the  Moore  children  amounted  to 
$159,60a41.  Adding  certain  items  of  Interest 
and  crediting  them  with  amounts  previously 
paid  the  net  amount  due  Mrs.  Ireland's  trus- 
tee is  fixed  at  $29,974.11,  and  a  like  sum  due 
the  Moore  children. 

In  the  dlstributlm  of  the  proceeds,  the 
share  due  the  estate  of.  W.  R.  Thomas  was 
paid,  one-third  each  to  his  widow,  Carrie 
Hanson  Thtmias,  his  daughter.  Ethel  T.  Bonn- 
savall,  and  hia  son,  Hanson  Thomaa,  The 


share  due  Robert  L.  Thomas  was  retained  by 
him.  The  Judgment  according  directed  Uiat 
the  amount  due  Mrs.  Ireland's  trustee  and  the 
Moore  children  be  paid  one-balf  by  tlte  ex- 
ecu  tors  of  R.  L.  Thomas  and  one-stxtfa  each 
by  Mrs.  Oarrie  H.  Thomas,  Mrs.  Ethri  T. 
Bounsavall,  and  Hanson  Thomas.  In  so  do- 
ing tt  Is  said  tbe  court  erred,  the  contentton 
being  tlut  aK»elIees  are  co-obligors,  and  the 
estate  aC  each  of  Qw  Thmnas  brothers  is 
<diargeable  with  and  liable  for  the  entlra 
amount  of  the  Judgment.  The  Importance  of 
this  point  Is  pressed  wUh  great  eomeBtneaa 
because  of  the  foot  that  Hanson  Thomaa  la 
ahown  to  be  insolvmit.  No  objectioi  Is  made 
to  an  order  of  contilbutioa  as  *between  ap- 
pelleey  for  their  proportioi  of  the  Judgment, 
but  as  to  those  entitled  to  recover  It  is  said 
they  should  not  be  limited  to  certain  appelleea 
for  stated  amounts;  that,  on  the  contrary, 
the  estates  of  tlie  Thomas  brotli^  are  ilaUa 
for  the  entire  amount  of  tbe  Judgment  Go^ 
eruUy  speaking,  the  rule  contended  for  is 
correct. 

But  wliether  a  trust  oUlgatimi  and  its 
resultant  liat^ty  Is  sevoal  or  J<^t  depeaiSM 
largely  upon  tbe  tacts.  In  the  present  suit 
the  sale  to  Bitter,  ete.,  was  ^proved^  and 
a  settl^oit  was  asked  uponi  Om  basis  nt 
the  proceeds  ot  that  sale.  Befne  the  ex- 
ecution of  the  deed  to  Bitter,  ete^  W.  B. 
Thomas  died  Intestate;  hence  under  tbe  law 
of  descent  Us  widow  and  children  took  bis 
Interest  in  tbe  land.  In  1912  B.  I*  Tlunaas 
and  tbe  widow  and  heirs  of  W.  B.  nuMUas 
conveyed  the  land  to  RiCter,  etc,  and  it  was 
provided  in  the  deed  tbat  paymaits  should 
be  made  one-balf  to  B.  I*  TtuanaA  and  one- 
sixth  eacSi  to  Mrs.  W.  B.  Thmnas  and  her 
two  children,  and  the  porduse  money  was 
paid  accordingly.  While  the  deed  to  the 
Thomas  brothers  was  set  aside,  appellants 
elected  to  stand  by  the  deed  from  the  Thom- 
ases to  Bitter,  etc.  A^^nts  ven  not  oom* 
p^ed  to  accept  the  conditions  of  sale  as  fixed 
by  that  deed,  but,  having  elected  so  to  do^ 
they  must  abide  by  its  terms.  Those  terms 
were  agreeable  to  tbe  grantors.  In  accepting 
the  sale  price  appellants  must  aoqutesos  In 
tbe  method  of  paymmit  ad<qited  by  Uw 
parties. 

It  is  evldmit  appellants  were  satisfied  tlie 
property  brought  a  good  iwlce ;  at  least  tliey 
were  unwilling  to  risk  a  resale.  With  full 
knowledge  of  the  terms  of  the  sale  tliey 
adopted  them  as  their  own;  tlierefore  they 
cannot  complain  because  the  court  prorated 
tlie  Judgment  In  exact  accord  with  the  terms 
of  the  deed.  This  disposes  of  all  the  items 
questioned  on  the  orl^al  and  cross-appeal. 

For  the  reasons  herein  given  the  Judgment 
appealed  from  be  affirmed  and  reversed  in 
part  on  both  the  original  and  cross-appeals 
as  herein  indicated.  As  to  the  item  of  loss 
Incurred  in  tbe  operation  of  the  Livingston 
mill,  up  to  the  time  ot  the  sale  to  Bitto-,  etc, 
the  case  will  be  reversed  for  the  purpose  of 
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allowing  tile  parties  to  take  rach  further 
proof  as  they  may  desire,  with  Instrnctions 
to  the  court  to  enter  judgment  for  such  an 
amount  as  appellees  may  show  themselves 
entitled  on  this  account 


TURNER  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.  June  7, 1921.) 

1.  Larcesy  <^68(r)— Evidenos  bslil  to  make 
question  for  Jury. 

On  a  trial  for  chicken  stealing;,  eridence 
held  sufficient,  as  against  motion  for  perempto- 
ry charge  to  take  the  caae  to  the  jury. 

2.  Crtmlnal  raw  «S=»12I3— HabltuaJ  criminal 
act  doe*  not  Inflict  oniel  punishment  contrary 
to  Constitution. 

Ky.  St  S  1130,  providing  for  increased  pun- 
ishment upon  a  second  conviction  and  for  life 
impiisooment  upon  a  third  conviction  for  fel- 
ony, does  not  liolate  Const  f  17.  prohibiting 
txcesiive  fines  or  cruel  panishment 

8.  GrimlRal  law  ^589(2)— Denial  of  oontlnn- 
aww  beoaaie  dsfsidaat  physically  and  Men- 
tally uMbIa  to  prepare  defom  a«t  abnaa  af 
dltMVtien. 

^e  refusal  of  a  contlnnanes,  asked  for  on 
the  ground  that  defendant  was  old  and  broken 
down  in  health  and  physically  and  mentally  in 
no  condition  to  confer  with  his  counsel  or  pre- 
pare his  defense,  was  not  an  abuse  of  discre- 
tion, where  the  evidence  as  to  physical  and  men- 
tal condition  preponderated  against  the  motion 
and  the  iaBaes  were  few  and  simple,  the  de- 
f^ise  was  ably  conducted,  and  there  was  no 
contention  that  defendant  could  have  procured 
any  other  evidence. 

t.  CrIniaaJ  law  «=»625— Refusal  ta  poatpoue 
trial  for  Investigation  of  defendairs  sanity 
bald  not  arrar. 

Under  Cr.  Code  Prac  {  166,  authorishig 
th«  court  to  postpone  proceedings  in  a  crim- 
inal case  until  a  jnry  be  impaneled  to  iUQUire 
into  defendant's  soundness  of  mind,  if  the  court 
be  of  the  opinion  that  defendant  is  insane,  the 
refusal  to  postpone  the  trial  for  the  purpose 
of  having  defendant  examined  by  physicians  was 
not  error,  where  there  was  no  affirmative  show- 
ing that  he  was  insane,  and  the  court  took  the 
testimony  of  the  county  phyaician  and  Jailer 
which  removed  any  doubt  as  to  his  sanity. 

5.  Jnry  ®=>72(3)— Denial  of  motion  that  sher- 
iff in  summoning  extra  Jurors  be  Instructed 
to  make  no  distinction  between  men  and  wo- 
noo  not  arror. 
A  motion  to  Instruct  the  sheriff  that  in 
summoning  extra  jurors  no  distinction  be  made 
between  men  and  womm  was  properly  over- 
ruled, aa  the  statuta  prescribes  the  method  of 
summoning  jurors,  and,  unless  the  sheriff  asks 
advice,  the  court  has  no  authority  to  direct 
how  hia  doty  ahall  be  performed. 

&  Crtnlnal  law  «e»I  I7i  (6)'-.Refflark  of  ooun- 
sal  ea  motion  prior  to  trial  not  prejudlolal 
when  no  Juror  shown  to  have  been  present. 

A  remark  of  the  commonwealth's  attorney 
on  a  motion  for  an  inquest  of  lunacy  before ' 


trial,  that  every  time  defendant  had  been  tried 
he  pretended  to  be  crazy  or  sick,  but  that  the 
testimony  in  such  cases  showed  he  was  neither 
sick  nor  crazy,  was  not  prejudicial  to  defend- 
ant's substantial  rights,  where  it  was  not  shown 
that  any  of  the  jurors  who  tried  the  case  wers 
present  when  the  remark  waa  made. 

7.  Criminal  law  «=»394— Arraitlng  offlcar  may 
aaaroh  pannn  of  prtsonar  and  us*  svldenoa 
thm  obtalnad. 

Notwithstanding  Const  {  10,  prohibiting 
unreasonable  searches  and  seizures,  an  arrest- 
ing officer  has  the  right  without  a  warrant  to 
search  the  person  of  a  prisoner  lawfully  ar- 
rested and  take  from  his  person  and  hold  for 
the  disposition  of  the  court  any  property  con- 
nected with  the  foffenae  and  which  may  be  used 
as  evidenco  against  him,  and  hence,  where  a 
peraon  was  arrested  for  chicken  stealing  wbfle 
carrying  a  aack  containing  chickens,  the  officw 
had  a  right  to  open  the  sack  and  use  the  evi- 
dence thus  obtained  against  defendant 

8.  Arrest  «=>63(4)— Offloers  held  to  have  sulR- 
oient  groand  for  bellavlng  felony  oomHlttad 
to  jHstIfy  arrest  wfthaat  warrant. 

Where  a  person  known  to  have  been  previ- 
ously convicted  aa  a  dilckra  thief  was  seen  by 
officers  going  towards  a  city  with  a  sack  filled 
with  chickens  and  when  given  a  ride  asked  to 
be  let  out  at  the  edge  of  the  town,  falsely  pre- 
tending tliat  he  lived  there,  and  told  the  officers 
that  he  had  bought  the  chickens,  they  had  rea- 
sonable grounds  to  believe  that  he  had  commit- 
ted a  felony  authori^ng  thenr  to  arrest  him 
without  a  warrant  under  Or.  Code  Frac  f  86. 

Appeal  from  Circuit  Court,  Fayette  County. 

Robert  Turner  was  convicted  of  dilcken 
ateallng,  and  he  appeals.  Affirmed. 

W.  P.  Kimball,  B.  LeeMurpby,  and  Tay- 
lor N.  House,  all  of  Lexington,  for  appellant 

Chas.  I.  Dawson,  Atty.  Gen.,  and  W.  T. 
Fowler,  Aast  Atty.  Qea^  tea:  ttie  Gommm- 
wealth. 

CLAT,  J.  Zlobert  Turner  was  convicted  of 
the  ofTense  of  chicken  stealing,  and  his  pun- 
ishment fixed  at  confinement  in  the  [)eniten- 
tlary  for  a  period  of  two  years.  He  appeals 
and  assies  numerooa  groonda  fiir  a  reversal 
of  the  Judgment 

[1]  Briefly  stated,  the  facts  are  these: 
Krnest  McMeekin  is  a  farmer  and  lives  on 
Harrodsburg  pike  in  Fayette  county.  Ho 
was  the  owner  of  several  chickens.  About 
4  o'clock  on  the  afternoon  of  December  21« 
1920,  Turner  was  on  the  Harrodsbui^  pike 
not  far  from  McMeekln's  home,  and  was 
walking  toward  Lexington  with  a  sack  on 
his  back.  At  the  same  time,  Ernest  Thomp- 
son, the  night  chief  of  police  of  the  dty  of 
Lexington,  and  one  or  two  others,  were  in ' 
the  city  automobile  en  route  to  Lexington. 
They  saw  Turner  and  recognized  him.  After 
running  past  talm,  they  stopped,  and  one  of 
the  men  In  the  car  asked  Turner  if  he  want- 
ed to  ride  to  the  dty.   Turner  said  that  he 
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did  and  got  Into  the  machine^  Tbey  asked 
lilm  what  be  bad,  and  be  said  he  had  a  sack 
of  dilckens.  When  they  reached  the  clt7 
limits,  Turner  said  that  he  lived  there  and 
asked  them  to  stop.  Thompson  said: 

"Ob,  no,  Bob,  what  do  you  want  to  gtt  oat 
here  for?  You  lire  over  on  the  other  side  of 
town.    Where  did  you  get  those  chickens?" 

Turner  replied  that  he  had  bought  them, 
Thompson  said,  "Oh,  no,  you  didn't,"  and 
brought  Turner  on  down  to  the  police  sta- 
tion. In  the  sack  were  several  h^is  and  a 
Plymouth  Rock  rooster.  They  put  an  adver- 
tisement In  the  paper  In  regard  to  the  chick- 
ens. On  seeing  the  advertisement,  HcMeekln 
discovered  that  several  of  his  chickens  were 
gone  and  then  went  to  the  police  station.  He 
was  able  to  Identify  the  rooster  because  It 
was  a  pet  rooster  and  belonged  to  his  broth- 
er's little  girl,  and  the  other  chickens  resem- 
bled those  which  he  had  lost.  While  he  Identi- 
fied the  diickens  as  his,  he  was  doubtful  If  be 
could  have  Identified  them  If  the  rooster  had 
not  been  with  them.  It  further  appeared 
that  twice  before  Turner  bad  been  convicted 
and  sentenced  to  the  penitentiary  for  the 
same  oBmse, 

On  the  other  hand,  Tamer  testified  that  he 
was  out  in  the  country  setting  steel  traps  and 
met  a  colored  fellow  by  the  name  of  George 
Cole,  who  lived  In  the  South  Elkhom  neigh- 
borhood, and  who  sold  him  the  chickens  and 
sack  for  fT.OO*  or  fl.25  apiece.  He  fnrther 
claims  that  a  white  man  was  present  and 
witnessed  the  transaction.  Neither  Cole  nor 
the  white  man  appeared  as  a  witness,  and  no 
ettort  was  made  to  procure  their  testimony. 

Here,  then,  we  have  a  case  where  Mc- 
MeeUn  lost  certain  chickens.  Though  he  was 
candid  enough  to  admit  that  he  might  not 
have  been  able  to  identify  the  other  chickens 
bad  It  not  been  for  the  presence  of  the  roost- 
er, he  was  certain  that  the  roostw  was  bis, 
and  equally  certain  that  the  other  chickens 
were  his,  In  view  of  the  presence  of  the  roost- 
er and  of  the  foct  that  tbey  corresponded  to 
the  diickens  which  he  bad  lost  On  the  day 
on  whldt  the  chickens  disappeared,  Turner 
was  In  the  neighborhood  and  was  seen  going 
from  the  direction  of  the  McMeekIn  farm 
toward  Lexington  carrying  the  chickens  In 
a  sack.  After  entering  the  antomoblle  and 
readilng  the  dty  limits,  he  pretended  that  he 
lived  there  and  wanted  to  get  out,  though,  as  a 
matter  of  fact,  he  lived  on  the  other  side  of 
town,  some  distance  away.  On  being  asked 
what  be  bad  in  his  bag,  he  said  they  were 
cblckoifl  and  that  be  had  bought  them  from  a 
man  by  the  name  of  Cole.  Thus,  on  the  one 
hand  there  was  evldoice  that  he  was  in  the 
neighborhood  where  the  chickens  were  stolen 
and  was  In  possesion  of  die  chickens.  On  the 
other  hand,  there  was  bis  nnconflrmed  state- 
ment  that  he  bad  bought  the  chickens.  In 
our  optnlm  the  evidence  of  bis  guilt  was  not 


only  flnflSdait  to  take  the  case  to  the  iniy. 
but  to  sustain  the  verdict  It  follows  that 
the  court  did  not  err  In  overruling  the  motion 
for  a  peremptory  made  at  the  ctmdoslon  of 
the  evidence  for  the  commonwealth  and  after- 
wards renewed  at  the  condn^on  of  all  the 
evidence 

[2]  Another  error  relied  on  was  the  refusal 
of  the  court  to  sustain  the  demurrer  to  the 
indictment  The  Indictment  set  forth  two 
former  convictions  for  the  same  offense.  The 
demurrer  challenged  the  validity  of  the 
Habitual  Criminal  Act,  which  provides  In 
substance  that  every  person  convicted  a 
second  time  of  felony,  the  punishment  of 
which  Is  confinement  In  the  penitentiary, 
shall  be  confined  In  the  penitentiary  not  less 
than  double  the  time  of  the  first  conviction; 
and  if  convicted  a  third  time  of  felony,  he 
shall  be  confined  in  the  penltratlary  during 
his  life.  Section  1180,  Kentucky  Statutes. 
The  point  is  made  that  the  act  violates  sec- 
tion 17  of  the  Constltuti(xi,  which  provides 
that  excessive  ball  shall  not  be  required,  nor 
excessive  fines  imposed,  nor  cruel  punl&bment 
inflicted.  In  reply  to  this  contention,  it  Is 
suSdent  to  say  that  the  statute  has  been 
attacked  on  several  occasions,  not  only  on 
the  ground  that  It  violates  section  17  of  the 
Constitution,  but  on  numerous  other  grounds, 
and  its  validity  always  has  been  sustained. 
Boggs  r.  Commonwealth,  fi  Ey.  Law  Rep.  342, 
6  S.  W.  307;  Hemdon  t.  Com.,  105  Ky.  190, 
48  S.  W.  069.  20  Ey.  Law  Rep.  1114.  88  Am. 
St.  Rep.  308 ;  HaU  v.  Com..  106  Ey.  808,  51 
S.  W.  814,  21  Ey.  Law  Rep.  620;  Chenowlth 
V.  Comth.,  11  Ey.  Law  Rep.  562,  12  S.  W. 
585;  White  v.  Com.,  20  Ey.  Law  Bep.  1M2, 
50  S.  W.  678;  Hyser  v.  Oomtb.,  U6  Ey.  4ia» 
76  S.  W.  174, 25  Ey.  Law  Rep.  60S ;  Taylor  v. 
Com.,  8  Ey.  Law  Bep.  783. 

[S]  Another  ground  urged  for  reversal  was 
the  refusal  of  the  court  to  grant  the  defend- 
ant a  continuance.  In  his  affidavit  filed  in 
snpport  of  the  motion,  the  defendant  stated 
that  be  was  old  and  broken  down  In  health, 
and  that  be  was  not  in  a  CMiditlon,  physically 
or  mentally,  to  confer  with  his  counsel  or 
prepare  his  defense.  No  other  evidence  was 
offered  In  support  of  the  motion.  The  com- 
monwealth introduced  the  county  pbysldan 
and  Jailer,  whose  evidence  tended  to  show 
that  the  defmdant  was  physically  able  to 
stand  the  ordeal  of  a  trial,  and  that  his  con- 
dition had  not  been  sndi  as  to  prevent  bim 
from  preparing  the  case.  Furthermore,  the 
record  shows  that  the  indictment  was  re- 
turned on  December  20, 1020.  Defendant  was 
arraigned  on  January  6, 1921,  and  altered  the 
plea  of  "not  goUty."  nie  case  was  ass^rned 
for  trial  on  February  3, 1921,  bat  the  trial  did 
not  take  place  until  Febmaxy  14,  1921.  It 
is  not  contended  that  there  was  any  other 
evidence  whidi  the  defendant  could  bava 
procured.  The  issues  In  flie  case  were  few 
and  simple.  His  defense  was  ably  conducted. 
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In  view  of  Owae  dreuuMUneea,  and  of  the 
farther  fact  that  the  erldeence  u  to  his 
plualcal  and  meptal  aMllty  to  prepare  for 
and  stand  the  trial  greaUy  prepooderates 
over  the  erldfliiee  to  tlie  contnuy*  It  la 
that  the  court  did  not  abuse  a  aoond  dlacre- 
tlon  In  refusing  a  cmtlnnanoa. 

[4]  Another  cmtentlon  Is  tbat  the  court 
erred  ta  orermling  the  mo11<Hi  to  hare  two 
pbraldana  appointed  tqr  the  conrt  to  deter< 
mine  the  question  of  dofendanf  •  sanity  be- 
fore golog  into  trial.  The  Coda  anthorlzea 
the  court  to  postpone  the  proceedings  In  a 
criminal  case  until  a  Jnry  be  Impaneled  to  In- 
qnixe  wlieUier  dafendant  is  of  unsound  mind, 
bat  (miy  In  the  erent  tbat  the  court  be  at  the 
opinion  diat  there  are  reasonable  grounds  to 
b^eTe  that  the  defendant  Is  Insane.  Orim- 
Inal  Code  of  Frac.  {  156.  Notwithstanding 
tbe  lack  of  an  afflrmatlTe  showing  by  the 
defendant  tbat  be  was  then  Insane,  the  court 
took  the  precautlim  to  Inquire  of  the  coun^ 
physician  and  tbe  Jailer  with  reference  to 
tbe  defendant's  actlona  while  In  jail,  and 
their  testimony  was  calculated  to  remore 
any  doubt  as  to  defradant'a  sanity.  That 
being  true,  tbe  court  did  not  hare  reasonaUe 
grounds  to  bellere  that  tbe  defendant  was 
Insane,  and  Oun  was  no  error  in  refusing  to 
postpone  tbe  trial  for  tbe  purpose  of  having 
the  defendant  examined  by  two  pbysidana. 

[6]  When  the  Jurors  were  being  called  and 
examined,  and  when  the  regular  panel  was 
exhausted,  the  defendant  moved  the  court  to 
Instruct  the  sheriff  that  In  summontng  extra 
Jurors  no  distinction  be  made  between  men 
and  women.  Tbe  motion  was  properly  ovei^ 
ruled  because  the  statute  prescribes  tbe  meth- 
od of  summoning  Jurors,  and  unless  the  sheiv 
Iff  asks  tbe  advice  of  the  court,  the  court  Is 
without  authority  to  direct  Uie  sheriff  how 
bis  duty  shall  be  p^ormed. 

[•]  Another  Insistence  is  that  the  court  err- 
ed in  orermllng  the  defendant's  motion  to 
dlscbaige  the  Jury  panel,  because  the  com- 
monwealth's attorney,  in  argnlng  the  motion 
to  have  an  inquest  of  lunacy  before  defend- 
ant was  put  on  trial,  made  the  following  re- 
mark In  open  court: 

"Bvery  time  be  (meaning  defendant)  has  been 
tried  in  this  court,  he  pretended  to  be  crazy 
or  sick  when  the  time  comes  (or  his  trial;  bat 
the  testlmonr  In  the  cases  showed  hs  was 
ntfther  sick  nor  craay." 

We  need  go  no  farther  than  to  say  0iat 
tbe  bill  of  exceptions  falls  to  show  that  ai^ 
of  the  Jurors  ^o  tried  the  case  were  present 
In  court  when  the  remark  wfis  made.  Tbat 
being  tm^  it  cannot  be  said  that  the  remark 
was  prejudicial  to  the  substantial  rl^itt  of 
the  accused. 

[7,  n  Btni  anotlier  contention  Is  that  the 


princUwI  erldence  In  tttia  case  was  obtained 
by  unreasonable  ssandi  and  sdiuxet  con- 
trary to  section  10  of  the  Oonstltutlon,  and  to 
the  rule  laid  down  in  the  caae  of  Tonmai^  t. 
Gomth.  189  Ey.  152,  224  8.  W.  860.  An  ex- 
amlnatton  of  tbat  case  will  show  that  it  dis- 
tinctly ncognlsea,  aa  a  kngvstabllsbed  ex- 
ception to  tbe  rule  against  searcb  and  seisure, 
that  an  arresting  officer  baa  the  right  with- 
out a  warrant  to  seanb  the  peraon  o£  a  i^la- 
tmer  lawfully  arrested,  and  take  from  his 
prason  and  bold  for  ttie  dlsposltloo  of  tbe 
court  any  property  connected  with  ttie  of- 
fense for  which  be  Is  arrested  and  wbicb  may 
be  used  as  erldence  against  him.  2  R.  O.  L. 
I  26,  p.  467.  Here,  the  defendant  had  been 
out  in  Oie  country  and  was  going  toward 
the  city  with  a  sack  filled  with  chickens.  The 
officers  who  took  him  in  the  automobile  knew 
blm  and  knew  of  bis  prior  convictions  as  a 
dilcken  thief.  When  they  reached  the  edge 
of  town,  the  defendant,  pretending  that  he 
lived  there,  asked  to  be  let  out  of  tbe  ma- 
chine. As  a  matter  of  fact,  he  did  not  live 
there,  but  lived  on  the  other  side  of  town,  and 
it  was  much  nearer  to  his  home  to  go  as 
far  as  the  officers  intended  to  go.  When 
asked  what  he  bad  in  the  sack,  be  stated 
tbat  they  were  chickens,  and  said  to  the 
(^cer  that  he  bad  Iwnght  them.  Qur  Code 
authorizes  an  arrest  without  a  warrant  where 
the  officer  has  reasonable  grounds  to  be- 
lieve that  the  person  arrested  bas  committed 
a  felony.  Section  36,  Criminal  Code ;  Wright 
V.  Comth.,  86  Ky.  123,  2  S.  W.  904,  8  Ky.  Law 
Rep.  718;  Morton  v.  Sanders,  178  Ky.  83^ 
200  S.  W.  24.  In  view  of  the  conduct  of  the 
defendant  and  all  the  circumstances  sur- 
rounding the  transactlcm,  It  seems  to  us  that 
tbe  arresting  officer  had  reasonable  grounds 
to  believe  that  the  defendant  had  committed  a 
felony,  mierefore  be  bad  the  right  to  ar- 
rest tbe  defendant  and  the  further  right, 
after  the  defendant  was  under  arrest,  to 
open  the  sack  and  use  tbe  evidence  tbm  ob- 
tained against  the  defendant. 

A  revrasal  Is  asked  on  the  ground  of  Im- 
proper aigument  by  the  commonwealth's  at- 
torney. It  appears  that  the  court  promptly 
sustained  an  obJectl(m  to  tbe  remarks  ccnu- 
plained  of,  and  admonished  tbe  Jury  not  to 
consider  them.  In  Tlew  of  this  action  by 
the  court,  we  are  niat  prepared  to  say  that  the 
remarks  of  the  eommwwealth's  attorne|r 
were  such  as  to  prejudice  the  sidwtantlal 
rij^ts  <tf  tbe  d^oBdant. 

Oth»  questions  are  raised,  but  we  deem  it 
unnecessary  to  discuss  Uiem.  It  is  sufficient 
to  say  that  the  defendant  bad  a  flair  trial* 
and  we  perceive  no  reason  for  disturbing  tbs 
verdict 

Judgment  affirmed. 
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BEALE  V.  STROUD  at  aL 
(Court  of  ^p«als  of  Kentneky.  Jnna  8, 1921.) 

1.  Infants  «S34I— Purchaser  at  sale  of  land  has 
■0  remedy  for  loss  of  land  where  there  Is 
no  express  warranty  and  no  rspresentatlons. 

The  purchaser  of  land  beloDging  to  an  in- 
tuit at  a  lale  for  reiiiTestment  of  the  proceeds 
in  a  suit  brought  bj  the  Infant's  guardian  has 
no  remedy  against  the  infant  for  his  loss  of 
the  land  because  of  an  outstanding  paramomit 
title  where  there  was  no  express  warranty  of 
the  title  and  no  representation,  trandolent  or 
otherwise,  inducing  the  purchase. 

2.  Judicial  sales  «»52— No  Implied  warranty 
of  title  and  dOeirlne  of  caveat  emptor  applies. 

There  Is  no  warranty  of  the  title  of  lands 
sold  under  a  judgment  of  the  court  by  the  own- 
er or  any  party  to  the  action,  and  the  doctrine 
of  caveat  emptor  applies  with  full  vigor  where 
the  purchaser  does  not  act  upon  representations 
of  the  owner  inducing  the  purchase. 

3.  Jadlelal  sales  ^952— Purchaser  will  be  re- 
lieved before  confirmation  bat  not  afterwards 
if  he  will  acquire  no  title. 

If  before  confirmation  of  a  judicial  sale  the 
purchaser  discovers  that  he  will  acquire  no  ti- 
tle by  reason  of  the  puri^hase  or  other  equitable 
consideration  making  it  unjust  and  unfair  to 
require  him  to  pay  the  purchase  money,  end 
snch  facts  are  made  known  to  the  court,  he 
will  be  relieved  from  paying  for  the  land,  but 
after  confirmation  he  will  not  be  relieved  from 
complying  with  bis  bid  on  the  ground  that  he 
has  acquired  or  will  acquire  no  title  unless  he  has 
relied  on  representations  of  the  parties  cansinK 
him  to  make  the  purchase. 

4.  Partltion«==>ll6(l)— Implied  warranty  of  ti- 
tle does  not  ran  te  alienees. 

The  implied  warranty  of  title  between  joint 
owners  or  coparceners  on  a  partition  of  land 
does  not  protect  any  one  except  the  former  co- 
parceners and  their  heirs  and  does  not  embrace 
an  alienee  of  a  coparcener  who  purchases  after 
ttk9  partition  is  made. 

5.  Partltloa«=3lI6(l)—PHrcbaser  Of  coparcen- 
er's share  at  Judicial  arie  not  entKied  to  ben- 
eflte  of  implied  warranty  of  title. 

Where  one  of  the  coparceners  among  whom 
land  was  partitioned  was  an  infant  and  her 
guardian  brought  suit  to  sell  the  share  allotted 
to  her  for  reinvestment  of  the  proceeds,  the 
purchaser  at  such  sale  was  in  no  more  favor- 
able position  than  any  other  alienee  as  respect- 
ed the  right  to  rely  on  the  warranty  of  title 
implied  from  the  partition. 

e.  Infants  ^=398— Conveyance  of  land  with 
wari^nty  presumed  unauthorized  when  peti- 
tion does  not  allege  authority. 

In  an  action  on  an  infant's  alleged  warranty 
of  title,  where  the  petition  alleges  that  on  a 
sale  of  the  land  for  reinvestment  of  the  pro- 
ceeds the  commissioner  conveyed  the  land  with 
warranl7  of  title,  but  does  not  allege  that  the 
court  directed  the  conmiissioner  to  convey  the 
land  with  audi  warranty,  it  must  be  presumed 
that  the  insertion  of  the  warranty  in  the  deed 


was  an  vnabtboriied  act  cn  the  part  ot  Uw  com- 
mlssioser. 


7.  Infanta  ^sb42— Warraaty  «f  titto  In 
•loner's  deed  not  binding  on  Infant. 

Under  Civ.  Code  Prac.  |  4M^  ealwecdoa  X 
providing  relatiTe  to  the  sale  of  land*  of  Infants 

for  reinvestment  that  the  court  shall  cause  the 
title  of  the  property  to  be  fwnveyed  withoot 
warranty,  a  warranty  inserted  by  the  conunis- 
uoner  in  his  deed  was  not  binding  on  the  in- 
fant, especially  where  the  court  did  not  direct 
the  Insertion  of  such  warrant. 

8.  Infants  «=s>29— Rotentloa  ef  land  la  wbkb 
proceeds  of  sale  Invested  eniy  eatops  tnfut 

to  attack  validity  of  sale. 
Where  land  of  an  infant  was  sold  for  re- 
inveetment  of  the  proceeds,  and  the  purdiaser 
lost  the  laud  by  reason  of  sn  outstanding  par- 
amount title,  the  retention  by  the  infant  after 
arriving  at  her  majority  of  tbe  land  in  wtuch 
the  purchase  money  was  invested  only  estopped 
her  from  denying  the  validity  of  the  aale  of 
whatever  tiUe  she  had. 

9.  F^artltion  16(1)— Parties  not  presnnetf 
to  have  assumed  obllflatloas  not  iMpifed  by 
law. 

While  coparceners  when  making  a  voluntair 
partition  mi^  doubtless  warrant  the  title  to  the 
portion  allotted  to  each,  where  the  partitiMi  ii 
compulsory,  they  cannot  be  presumed  to  bavt 
assumed  any  obligations  other  than  those  im- 
plied by  law  from  the  nature  of  the  proceedinp 
where  the  warranty  inserted  in  the  deed  was  do 
different  in  its  terms  tnua  that  which  the  law 
would  Imply. 

10.  ParHtlon  «s>II6(l)— Pamaa  do  net  as> 
qnire  new  titla. 

Tbe  parties  to  a  suit  for  the  partition  of 
land  do  not  acquire  any  new  or  additional  title 
to  the  land,  but  only  the  segregation  of  their 
interests. 

1).  Partition  lOO  Cnnrt  or  aaaiRibsieasr 
eannot  give  warranty  aalaan  aatborlzad  fey 

parties. 

Under  Civ.  Code  Prac.  {  490,  snbeection  7. 

providing  relative  to  partition  suits  that,  il 
the  report  is  confirmed,  a  commissioner  to  be 
appointed  for  the  purpose  shall  by  deed  convey 
to  each  party  the  land  allotted  to  him,  any  war- 
ranty other  than  that  implied  by  law  is  unau- 
thorized where  the  parties  did  not  seek  or  de- 
sire a  conveyance  with  terms  other  than  as  pro- 
vided by  law. 

Appeal  ^om  CJircult   Gonrt,  OaUowaj 

County. 

Action  by  A.  B.  Beale  against  Eva  Strond 
and  others.  From  a  judgment  dlsmissliig 
the  action,  plaintUf  appeals.  Affirmed. 

Rainey  T.  Wells,  of  Murray,  tot  spp^Sant 
A.  D.  Thompson,  of  Murray,  and  J.  G 
Speight,  of  Mayfield,  for  appelleea. 

HURT.  G.  J.  T.  J.  Tn(^er  owned  a  tract 
of  land  vrhUib  he  sold  and  conveyed  to  one 
Holland,  miereafter  Tucker  executed  a 
mortgage  upon  the  land  to  one  Hale  to  aecon 
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a  debt  vrUUHx  he  owed  to  the  latter.  Bale 
InatitTited  an  actlmi  agalnat  Taeker  to  eo- 
force  the  mortgage  Hen,  whldi  resulted  In 
a  judgment  to  that  effect,  and  a  aale  of  the 
land  under  the  Judgment  to  aatlafy  the  debt 
Hale  became  the  purchaser  of  the  land  at 
tbe  decretal  sale,  the  sale  was  conflrmed, 
and  the  land  OMiTeyed  to  Hale  bj  a  com- 
missioner ot  the  court.   Hale  died,  and  hla 
beira,  sereral  In  number,  hutttnted  an  action 
for  a  partition  of  the  lands  which  fhey  bad 
inherited  fn»n  him.    The  court  decreed  a 
partition  and  an  allotment  to  eatib  of  bis  or 
ber  portion  hi  severalty.   VbB  tract  which 
Hale  hod  pnnSiaaed  at  the  decretal  sale, 
in  his  action  against  Tudcer,  was  allotted 
to  tbe  appellee  Era  Stroud  (nte  Hale),  who 
was  then  an  infant  Tbe  report  of  the  com- 
ml8sl<mv  to  make  tlie  pertltiim  and  allot- 
mat  was  cfrnflrmed,  and  a  deed  executed  to 
each  of  the  parti tionera  for  tbe  lands  al- 
lotted to  him  or  her,  reapectlTely,  t^  a  oom- 
mlssloner  of  tbe  court    Thereafter  tbe 
guardian  of  the  infftnt  Eva  Stroud  inatltnt- 
cd  an  action  to  secure  a  sale  of  the  lands 
■Hotted  to  hmr  hi  the  parUUon  and  the  re- 
investment of  their  proceeds  in  other  landa 
A  judgment  was  roidered  to  that  effect,  and 
the  land  which  Bale,  tbe  anoestmr,  had  pur- 
chased at  the  sale  under  the' Judgment  In 
Ub  fsTor  against  Tudcer^  and  whldi  In  fh% 
partition  had  been  allotted  to  Bra  Stroud, 
was  adjudged  to  be  sold  and  was  purchased 
at  tbe  sale  by  the  appellant,  Beale.  The  re- 
port of  sale  was  duly  confirmed,  tbe  purchase 
prtce  paid,  and  tiie  land  ccmreyed  to  Beale 
by  a  commissioner.   Bcdland,  in  an  action 
for  that  purpose  recovered  the  land  f^om 
Beale  and  ousted  him  from  its  possession, 
tlie  court  having  adjudged  that  Holland 
was  the  owner  of  a  paramount  title,  and  toe 
ndi  reason  adjudged  him  the  owner  and 
entitled  to  tbe  land. 

Beale,  by  this  actlcni,  sou^  to  iteoover  of 
Eva  Stroud,  and  other  <4iildr»i  of  Hale,  in 
tbe  way  of  damages  fOr  the  loss  of  the  land, 
the  sum  of  money  which  he  had  paid  for  it, 
9a  its  purchaser  under  tbe  Judgment  In  favor 
of  the  guardian  for  a  sale  and  relnvest- 
a»ent  of  the  proceeds.  A  general  demurrer 
was  sustained  to  bis  petition  as  amended, 
ud  tbe  action  was  dismissed,  and  from  tbe 
lodgment  he  bas  appealed. 

U-S1  Beale,  having  lost  the  land  which  be 
bad  purchased  and  paid  for,  to  all  appear- 
ances In  good  faith  believing  that  be  was 
acquiring  by  bis  purchase  a  good  title  there- 
to, naturally  has  the  sympathy  of  a  court 
of  equity.  He  avers  In  the  petition  that 
Stroud  la  now  the  owner  and  In  pos- 
session of  tbe  land  In  which  the  money 
paid  by  him  for  tbe  land  which  he  had  lost 
was  Invested,  and  It  is  insisted  that  this 
'wt  creates  an  equity  in  his  favor.  How- 
•Ter,  there  la  no  averment  In  the  petition  to 
ttiB  effect  that  Bva  Stroud  made  any  express 
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warranty  of  the  Utle  to  the  land,  or  by  any 
representation,  fraudulent  or  otherwise,  In- 
duced tbe  purdiaae  of  It  by  Beale,  and  In 
the  absence  of  such  fuAa  be  has  no  remedy 
(gainst  her.  She  was  an  Infai^t,  and  by 
reason  of  such  fact  the  court  was  Invested 
with  Jurladlctlcm  to  sell  the  land,  and  did 
so  by  a  judgment  to  that  eHect.  '  Porbaps 
one  of  the  oldest  prlndplce  ai^licable  to  a 
Judicial  sale,  and  wbl(3i  lua  been  uniformly 
adtamed  to  In  this  jurisdictlai,  la  that  there 
Is  no  warranty  of  the  tlQe  of  lands  sold 
under  a  Judgment  of  court  by  the  owner  or 
any  party  to  the  actlour  and  the  doctrine 
of  caveat  emptor  anilles  with  fall  vigor  to 
such  a  sale.  The  purchaser  must  beware 
of  what  he  purdiases  at  sodi  a  aale.  The 
court  adjudges  to  be  sold  and  ecmveyed  to 
tbe  purchaser  such  title  as  the  parttea  have 
to  tbe  land,  and  nothing  more.  It  before 
conflrmatlim,  the  porcbaser  discovers  that 
he  will  aogulre  no  title  by  reason  at  the 
purchase,  or  oQieat  equitaUe  consideration, 
making  it  unjust  and  unfhir  to  require  him 
to  pay  tbe  purchase  mtmey  and  he  makes 
such  tacts  knovni  to  the  court,  be  will  be  re- 
lieved from  the  necessity  of  paying  tea  the 
land,  but  after  the  conflrmatltm  of  tbe  sale 
be  will  not;,  be  relieved  from  complying 
with  his  bid  upon  tbe  grounds  that  be  had 
acquired,  or  will  acquire  no  title  by  his 
purchase  unless  he  can  diow  that  be  has 
relied  oa  representaUona  made  the  parties 
whldi  baa  caused  him  or  induced  him  to 
make  die  pur<rbas&  Tbe  court  having  made 
tbe  sale,  there  Is  no  warranty  of  title  to  he 
relied  upcm,  and  the  purchaser  at  such  a 
sale,  where  he  does  not  act  upon  representa- 
thms  of  tbe  owner  which  Induce  the  pur- 
chase, takes  bis  chances  on  the  title  which 
be  may  acquire,  and,  having  obtained  all 
that  he  purdhased,  cannot  justly  complain 
of  the  parties  or  the  court  WllIIamB  v. 
Glenn's  Adm'r,  87  Ky.  87,  7  S.  W.  610,  9  Ky. 
Law  Rep.  941, 12  Am.  St.  Bep.  461 ;  Farmers' 
Bank  v.  Peter,  13  Bosh,  694;  Hennlng  v. 
Sweeney,  4  Ky.  Law  Rep.  986 ;  Taylor  v. 
Bank  of  Woodford,  4  Ky.  liiw  Bep.  437; 
Fearons  v.  Gallagher's  Heirs,  7  Ky.  Law 
Rep.  298;  Cooper  v.  Hill,  6  Ky.  Law  Rep. 
742;  Humphrey's  Ex'r  v.  Wade,  84  Ky.  391, 
1  S.  W.  648,  8  Ky.  Law  Rep.  384 ;  ElMn  v. 
Gill,  9  Ky.  Law  Rep.  971;  Fox  v.  McGood- 
wln's  Adm'r,  66  S.  W.  616,  21  Ky.  Law  Rep. 
1776;  Kentucky  Union  Co.  v.  Ccmimonwealth. 
128  Ky.  610,  108  S.  W.  931,  110  S.  W.  398, 
33  Ky.  Law  Rep.  9,  49,  687;  Dotson  t.  Mer- 
ritt,  141  Ky.  155,  132  R.  W.  181. 

[*1  Tbe  appellant  relies  for  a  right  to  re- 
cover against  the  brothers  and  sisters  of 
Eva  Stroud,  who,  before  the  partition  of  tbe 
landa  of  Hale,  were  joint  owners  with  her 
of  all  tbe  lands  Inherited  by  them.  Including 
the  land  In  controversy,  and  had  by  reason 
of  the  partition  between  them  of  the  jointly 
owned  lands  warranted  the  title  of  tbe  lands 
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set  apart  to  Bra  Stroud.  Appellant  daims 
that,  althoosb  be,  as  a  pnrdiaier  of  the 
latter  land  at  a  judicial  sale  cannot  rely  up- 
on any  warranty  of  the  Utle  to  it  as  against 
the  parties  to  the  acticn  In  whldi  the  sale 
was  bad,  iOB  porchaae  embraced  any  war- 
ranty of  the  title  made  prl<B-  thereto  whicta 
runa  with  tbe  land,  and  for  such  reason  he 
can  require  tl^em  to  make  good  hia  loss  uptm 
the  warranty  made  by  them  to  their  copar- 
cener, Sra  Stroud.  The  doctrine  that  a  yir 
dldal  sale  of  land  embraces  and  passes  to 
the  purchaser  the  benefits  <it  a  iverlous 
wananty  of  a  title  to  i^  whldi  was  of  saclh 
a  character  as  would  run  with  the  land,  was 
upheld  by  this  court  In  Thomas  t.  Bland, 
01  Ky.  1, 14  S.  W.  965, 12  Ky.  Law  Rep.  e4<h 
11  L.  B.  A.  240,  and  appellant's  ccntention  In 
the  Instant  case  would  he  sound  If  the  war^ 
ranty  to  title  wldcib  arises  by  lmpllcatl<m 
fin-  the  benefit  (tf  eadi  coparcener  where  a 
partition  of  land  jointly  held  is  made  ran 
with  the  Iftnd  allotted  to  eadi  ooparcenw  and 
extended  to  an  alienee  of  tbe  coparceners  aft- 
er the  partitlai  was  made.  The  warranty  oC 
title  which  tbe  law  raised  by  inqdicatlon  1^ 
eaCh  of  the  joint  owners  of  the  lands  for  the 
bmeflt  of  each  of  the  owners,  whm  a  pax^ 
tition  to  llie  land  In  severalty  is  made,  does 
not  extend  to  nor  protect  any  one,  except 
the  former  coparcmers  and  their  taelrs,  and 
does  not  embrace  an  alienee  at  a  coparcener, 
who  puFchases  after  a  partition  Is  madc^ 
and  Buch  warranty  does  not  run  with  the 
land.  Sndk  implied  warranty  exists  against 
an  alienee  fran  tme  of  the  parceners  after 
partition  made,  but  does  not  exist  in  his 
fsTor  as  against  any  of  the  parceners,  and 
he  must  look  alone  to  his  Immediate  vendee. 
Jones  T.  Blgstaff.  9S  Ey.  395,  28  &  "VT.  889. 
16  Ky.  Law  Rep.  821 ;  Sawyers  t.  Gator,  8 
Humph.  fPenn.)  280,  47  Am.  Dec.  608; 
Welser  t.  Weiser,  5  Watts  ^a^  279,  30  Am. 
Dec  818;  Comptim  t.  Mathews,  S  La.  128, 
22  Am.  Dec.  167;  Weston  t.  R<^  Lumber 
Oo..  162  N.  a  165,  77  S.  B.  480,  Ann.  Gas. 
1916A.  931. 

The  above-described  warranty  did  not 
formerly  exist  as  between  joint  tenants  and 
tmants  In  common,  but  only  as  between 
coparceners,  and  the  reason  assigned  for 
limiting  Its  operatlim  to  coparceners  was 
that  t2iey  could  be  compelled  to  make  par^ 
Utlon,  but  joint  tenants  and  tenants  In  com- 
m<Hi  could  not  be  required  to  make  partition, 
and,  a  partition  being  a  matter  ot  agreement 
in  all  cases  between  tbemselves,  they  were 
required  to  look  to  and  abide  by  such  agree- 
ments as  to  warranty  of  title  that  they 
might  agree  upon.  The  same  reason  would 
seem  to  limit  the  existence  of  an  Implied 
warrant  to  instances  of  cmnpulsory  parti- 
tion between  coparcemers,  and  thus  would 
not  apply  when  the  inrtlttm  was  voluntary. 
The  rules  which  denied  the  right  of  com- 
pulsory partition  between  j(Ant  tenants  and 
tenants  In  common  having  been  abrogated 


by  statutes,  and  the  reason  for  their  exist- 
ence forgotten,  the  rules  relating  to  tb»  Im- 
plied warrant  betwera  coparcmus  came 
by  analogy  to  be  applied  to  taumts  1b  com- 
mon by  inheritance  where  the  facts  are  as 
in  Qie  instant  eaae.  Monls  v.  Harris,  9 
Oia  (Ud.)  19;  Buntlsy  r.  aim,  98  N.  a 
466;  Pattmcn  v.  T^nnfag,  k)  watts  ^a.) 
185,  88  Am.  Dec.  154.  In  stmie  jurisdictions 
It  Is  held  that  a  warranty  Is  not  imiilled 
except  in  Instances  of  compulsory  partition, 
but  in  this  state  It  haa  been  broadly  beld, 
ign<»ring  all  distinctions  betweoa  holdings 
by  joint  tmants.  teoants  fta  common,  and 
o^rceners,  where  there  Is  a  unity  of  title 
and  possession,  that  an  Implied  warranty 
attaches  to  every  partition  of  land,  and 
exists  though  no  warrant  Is  eqressed  in 
tbe  deeds.  Venable  v.  BeauChamp,  3  Dana 
(Ky.)  321, 28  Am.  Dec.  74.  This  Implied  wai^ 
ranty  la,  howavw,  a  qjiedal  one  with  regard 
to  the  damages  for  its  Inreadi  as  well  aa  Qie 
perscms  who  may  take  advantage  of  tt,  and 
extends  no  further  and  may  be  relied  upon 
by  no  other  persons,  except  as  heretofore 
stated. 

[I]  Tl»  partltlwi  betweoi  Haltfs  hdxt  was 
compulsory,  and  there  Is  no  doubt  bat  under 
all  the  auQioritles  an  implied  warranty  ex- 
isted, but  it  could  oidy  be  invoked  tbB 
coparceners  themselves  or  tbeir  b/Oxu,  and 
wmld  not  extend  Co  benefit  an  alioiee  of 
any  me  of  Hbem  after  partitim  soade,  and 
Beale,  as  a  purdiaser  of  the  share  of  the 
lands  allotted  to  Bva  Stroud  ati  a  judldal 
sale,  could  not  occupy  a  more  favorable 
position  as  regards  the  implied  warranty 
between  the  coparceners  arising  from  the 
partition  than  he  wvnld  occupy  If  he  had 
purchased  the  share  allotted  to  her  directly 
from  her.  In  the  latter  instance  he  could 
not  InvtAe  the  bxyOied  warranty,  and,  being 
a  purdkaser  at  a  judicial  sal^  whtdi  was 
confirmed  without  objection  upon  his  part 
fliere  was  no  warranty  nprai  her  part  upon 
which  be  can  rely  for  recoupment 

Tbe  for^p>Ing  conclusions  would  be  very 
clear  but  tor  the  fact  that  they  are  some> 
what  beclouded  by  allegatbnu  in  the  peti- 
tion as  ammded  to  tbe  eifect  Outt  the  com- 
mISBloner  of  the  court  who  executed  the 
deed  of  conveyance  to  Beale,  In  pursuance 
of  hia  purdiane  of  the  land,  under  the  judg- 
ment In  the  aetltm  maintained  for  a  sale  of 
the  lands  whldi  were  allotted  to  Eva  Stroud, 
Incorporated  in  die  deed  a  dsuse  itf  general 
warranty,  and  provided  In  the  deed  ttuit  the 
Infant  Eva  Stroud  would  warrant  and  de- 
fend the  title  to  the  land.  It  Is  slso  averred 
that  previous  ther^o,  in  the  action  to  par. 
tition  and  after  the  r^rt  oi  the  parUtion 
by  the  commissioners  had  been  made,  and  a 
commissioner  had  been  anointed  to  sign, 
execute,  and  deliver  to  each  of  the  tenants 
in  common  a  deed  for  the  lands  allotted  to 
each  of  them  in  severalty,  the  appellees,  the 
cotenants  of  Eva  Strond,  by  the  eommls- 
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■loner,  executed  to  her  a  deed  for  the  lands 
allotted  to  her,  afid  hy  Its  terms  did  "war- 
rant and  contract  to  defend  the  title  to  the 
premises  therein  conveyed.**  The  partition 
recites  that  copies  of  the  deeds  are  filed 
with  the  petition,  but  they  are  not  in  the 
record,  and  the  foregoing  are  the  essential 
ftTertments  in  regard  to  them.  The  guestlcHi 
Is  presented  as  to  the  effect  that  such  stip- 
ulations in  the  deeds  executed  by  the  com- 
missioner has  upon  the  rights  of  the  parties, 
and  upon  the'  prindples  governing  their 
rl^ts,  as  heretofore  stated. 

[l-li  In  referrace  to  the  acQon  by  the 
Vnardian  of  Bva  Stroud  to  procure  a  judg- 
ment to  sell  her  lands,  as  an  infant,  for 
reinvestment,  and  in  which  Beale  became 
the  purchaser.  It  Is  not  averred  that  the 
oonrt  directed  the  cmnmlssloner  to  conv^  the 
lands  to  him  with  a  warranty  of  title,  but 
the  allegation  is  that  the  commissioner  so 
conveyed  it  after  the  purchase  and  confir- 
mation of  the  sale,  and  hmce  It  must  be 
Gontduded  that  the  Insertion  of  a  clause 
att«nptlng  to  bind  the  Inf&nt  to  warrant 
the  title  to  Beale  was  an  unauthorized  act 
on  tile  part  of  the  commissioner.  If  the 
ooart  had  undertaken  to  have  such  express 
warrant  included  in  the  deed,  Its  act  would 
hare  been  without  authority,  etpreaOy  con- 
trary to  the  statutes,  and  T(dd.  SubsectifMi 
2  of  aection  494.  Otv.  Oode  Prac^  concerning 
judicial  sales,  provides  as  follows: 

"The  court  shall  eauae  the  title  of  the  prop- 
erty to  be  conveyed  by  a  oommissloiier  to  the 
purchaser,  iriOiout 'waxnaty." 

In  Jurisdictions  wbere  the  courts  are  em- 
powered to  cause  the  lands  of  an  infant  to 
be  sold  under  Judgments  roidered  for  tliat 
purpose  by  the  guudians  of  an  infimt,  t» 
trustees  ai^iointed  for  that  pnrpne,  it  has 
been  held  that  a  warranty  incorporated  in 
the  deed  of  the  guardian  or  trustee  la  not 
Undine  upon  the  infant  Toong  t.  Lwaln, 
11  111.  041,  02  Am.  Dea  463;  Brackanridge 
T.  Da\raon,  7  Ind.  883.  LlaUUty  upon  « 
warranty  must  exist,  if  at  all,  from  the  con- 
tiact  of  the  party  sought  to  be  bound,  tw 
tnm  <9eration  of  law.  In  the  preacmt  In- 
stance it  cannot  be  pretended  that  the  in- 
ftmt  oontracted,  and  there  ia  no  law  which 
ereatea  the  obligation  for  her,  nor  ia  there 
any  authority  which  auOunized  the  com- 
missioner to  contract  for  her,  and  the  ap> 
pellant  must  be  presumed  to  have  known 
such  facta.  Tba  retenti<m  of  tba  land  In 
whidi  the  money  was  Invested  after  ar- 
riving at  her  majitnlty  would  only  estf^  faor 
from  denying  the  validity  of  the  sale  of 
whatever  tide  she  had  to  the  land  which  was 
■old,  and  she  doea  not  atten^t  to  assail  tba 
Talldity  of  the  mla^ 


[9-11]  Doubtless  coparceners  having  a  , uni- 
ty of  title  and  possession,  when  making  a 
volimtary  partition,  may  make  anch  con- 
tract with  r^erence  to  warranting  the  title 
to  the  portion  allotted  to  ea<di  as  th^  may 
choose  to  do,  but,  where  the  partition  is  com- 
pulsory, they  cannot  be  presumed  to  have 
assumed  any  obligations  other  than  la  im- 
plied by  law,  from  the  nature  of  the  pro- 
ceedings. It  ia  not  averred,  that  the  court 
in  proceeding  to  partition  the  lands  between 
the  children  of  Hale  undertook  or  directed 
its  commissioner  to  Indude  a  warranty  of 
title  In  ttie  deed  to  Eva  Stroud,  and  that  the 
commissioner  was  without  auCb  authority 
there  can  be  no  question.  The  court  could 
not  in  such  a  proceeding  Impose  an  obllga- 
tim  whldk  the  law  does  not  impose  or  au- 
thorise. The  parties  did  not  acquire  any 
new  or  additional  title  to  the  lands,  but  the 
<mly  thing  accomplished  was  the  segregation 
of  the  interests  of  each.  The  authority  of 
the  court  and  Its  commissioner  In  guch  a 
proceeding  with  reference  to  the  deeds  to  be 
made  Is  governed  by  subsection  7,  |  499, 
OLr.  Oode  Prac,  which  is  as  tollows : 

"If  the  report  be  confirmed,  a  commissioner 
to  be  appointed  for  the  purpose  shall,  by  deed, 
convey  to  each  party  the  land  allotted  to  him." 

The  law  annexes  the  only  warranty  which 
exists  arising  from  snch  conveyances.  Any 
other  warranty  being  unauthorized,  unless 
made  by  the  parties,  would  leave  nothing 
but  the  implied  warranty  Imposed  by  law. 
There  is  no  averment  that  any  of  the  parties 
to  the  proceeding  sought  or  desired  the  con- 
veyances with  terms  other  than  are  provid- 
ed by  law  in  sudi  cases,  and  the  allegation 
in  regard  thereto  la  that  the  parties  by  the 
conuniasi<meT  "did  in  aald  deed  warrant 
and  ccmtract  to  defend  the  titie."  DisnOW' 
ing  any  eontentl<ms  aa  to  the  authority 
of  the  commissioner  or  court,  in  the  prem- 
ises, as  well  as  the  extent  of  obligatJons 
assumed  by  the  parties  to  the  proceeding 
for  the  acts  of  the  commissioner,  It  seems 
that  the  terms  of  the  deed  imposed  upon  the 
coparceners  only  the  same  obligation  which 
was  imidied  If  none  had  been  expressed  tn 
the  deed,  but  which  only  extended  to  the 
parceners,  and  not  to  an  alienee  of  one  of 
tJum;  for,  after  aU,  it  could  and  was  noth- 
ing mffire  than  a  partition  deed,  and,  the 
warranty  Iterein  expressed  not  being  differ- 
ent tram  the  ^ms  which  would  be  used  for 
the  expression  of  the  warranty  annexed  by 
law  to  a  partition,  it  could  not  be  inresumed 
that  in  sndi  a  dead  it  was  intoided  to  on- 
brace  m<Hre,  and  tafinoe  would  not  run  witii 
fbe  land. 

The  Jndgmuit  is  therefore  afflzmedg 
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LEWIS*  Clerk  pf  Court,  v.  MME8,  !■- 
•peetor,  at  al. 

NASH,  CItrk  of  Court,  v.  STATE  TAX  COM- 
MISSION et  al. 

(Court  of  Appeals  of  Kentucky.  Jute  14, 
1921.) 

I.  Offleare  «=»I00(2)  —  ProhlMtlon  agalut 
•hango  of  salarlot  appllot  oaly  to  salaried 
officers. 

Const.  I  236,  prohibiting  a  chance  in  the 

ftalary  of  a  public  officer  during  bia  term,  re- 
lates only  to  salaried  officers,  and  therefore 
does  not  apply  to  a  county  court  clerk,  whose 
compenBation  is  whoUy  by  spedfie  fees  and 
commisBions. 

2;  O fleers  4EalOO(i)— Requlrsmeat  of  servioes 
without  compensatlos  does  sot  violate  provi- 
sion agalsst  change  of  oompensatlos  unless 
existing  laws  authorize  oompensatloa. 

A  statute  enacted  during  the  term  of  office 
of  a  county  court  clerk,  imposing  upon  such 
clerk  the  duty  of  collecting  motor  vehicle  li- 
censes without  providing  any  compensation  for 
such  collections,  does  not  violate  Const.  |  161, 
forbidding  a  change  in  compensation  of  any  of- 
ficer dnrbig  his  term  of  office,  unless  by  legis- 
lation ezistinf  at  the  time  of  the  clerk's  election 
he  was  entitled  to  compensatttm  for  soch  serr- 
'ices. 

3.  Officers  #s»09— Legislature  ean  add  to  datloa 
without  providing  additional  oompensatloa. 

The  Legislature  can  add  to  the  duties  of  an 
office  after  the  incumbent  has  been  elected  and 
require  the  incumbent  to  perform  those  duties, 
though  no  compensation  is  provided  for  the  per- 
formance thereof,  since  the  duties  of  an  office 
for  which  no  compensation  is  provided  are  con- 
sidered ex  officio  duties,  which  the  incumbent 
must  perform  if  reason  of  Us  holding  the  of- 
fice. 

4.  Officers  9=:394— Neither  state  nor  oounty  Is 
liable  to  officers  Is  absence  of  legal  obUgation. 

Neither  a  state  nor  county  ever  becomes 
indebted  to  any  of  its  officers  by  implication,  and 
such  officers,  in  order  to  bold  a  state  or  coun- 
ty responsible  for  a  claim,  must  show  a  legal 
obligation  on  the  part  of  the  county  or  state 
to  pay  it,  especially  iu  view  of  Ey.  St  }  1749, 
forbidding  compensation  for  any  ex  officio  serv- 
ices rendered  or  to  be  rendered  by  an  officer. 

5.  Llceases  «s>i4<l)— Motor  Vehicle  Act  of 
1920  was  Intended  to  embrace  all  statutory 
law  on  subject. 

Acts  1920,  c.  90,  providing  for  the  regula- 
tion and  lieedsing  of  vehicles,  was  clearly  In- 
tended 'to  embrace  all  the  statutory  law  per- 
taining to  the  regulation  of  the  use  of  motor 
vehicles  and  the  licenaing  and  operatiin  thereot 

6.  Statutes  «=>Z25  —  Previoas  motor  vehicle 
acts  can  he  considered  la  asosrtainlng  Intea- 
tioa  la  aabssqseat  act 

The  previous  legislation  for  the  operation 
of  motor  vehicles,  espedally  Acts  1914,  c.  69 : 
<Ky.  St.  c.  88b),  may  be  considered  in  ascer- , 
taining  the  ictention  of  the  General  Assembly 
in  enacting  Acts  1020,  c  90. 


7.  Clerks  of  courts  ^26-Motor  VeklcU  Act 
of  1920  Impliedly  prohlUta  oommlssloa  for  cel- 

Isoting  licenses. 
The  Motor  Vehicle  Act  of  1920,  sections  3. 
5,  17,  18,  of  which  prescribe  the  duties  of 
clerks  of  the  county  courts  in  relation  to  the 
collection  of  license  fees  from  motor  rehiclea, 
and  provides  specific  fees  as  compcasatioii  for 
many  of  the  services  required,  bat  not  for  the 
collection  of  the  fees,  and  do  require  that  all 
the  fees  shall  be  paid  over  to  ttie  StAte  Tax 
Commissioner,  impliedly  prohibits  the  clerks 
from  retaining  the  0  per  .cent.-  commiBflion  al- 
lowed them  for  collecting  other  license  fe«s. 

8.  Clertte  of  cenrta  ^26-^itberity  !■  Matar 
Vehicle  Act  to  dedsot  fees  "aider  ttala  aot" 
does  not  antberlze  detfuctloa  of  eoamlaaloa 
allowed  by  ather  statute. 

The  provision  of  Motor  Vehicle  Act  1^0,  i 
18,  subsec.  },  requiring  the  clerk  to  make  an  ac- 
counting for  all  moneys  received  by  him  under 
the  act  after  the  deduction  of  bis  fees  "under 
this  act,"  does  not  authorize  the  dedactioo  of 
tbe  5  per  cent  commission  allowed  the  derk  by 
another  statute  for  tiie  collection  of  other  H- 
cense  fees. 

9.  Clerks  of  courts  «S326— General  statnta  al- 
lowing commissions  on  licenses  ooiiected  aot 
read  Into  Motor  Vshlcle  Aot. 

Tbe  provision  of  Ky.  St  S  4196,  allowing 
the  clerk  of  the  county  court  5  per  cent,  com- 
mission on  licenses  collected  by  him  under  tbe 
terms  of  that  statute,  cannot  be  read  into  the 
Motor  Vehlde  Act  1920,  WhiA  requirca  tb* 
clerk  to  collect  the  license  fees  for  owtor  rm- 
hicles  in  a  method  different  fKun  that  required 
for  other  licensea. 

10.  Clerks  of  courts  «r>26— Statata  fivlag  fees 
for  apccifle  acts  la  addltloa  to  comMiaaioBS 
does  lot  ladloata  lataatloa  to  Mm  avnais- 
tiea  OD  oiotor  vehicle  licenses. 

The  fact  that  Ky.  St  S  1730,  allowed  the 
derk  of  the  county  court  specific  fees  for  spe- 
cific acts  in  connection  with  tbe  issuance  of 
licensea,  on  which  he  was  allowed  a  5  per  cent 
commission  for  collection  by  section  4195,  does 
not  show  that  the  Legislature  intended  the  5 
per  cent  commission  also  to  apply  to  the  fees 
for  motor  vebides'  licenses  collected  1^  btm 
under  the  Motor  Vebide  Act  ot  1920.  whick 
also  prescribed  specific  fees  for  specific  aet^ 
but  did  not  allow  a  commission. 

11.  Clerks  of  courts  «s>26— Statute  aatberlz- 
Ing  commission  on  moneys  other  than  llcsssss 
does  not  authorize  comfflfssloo  oa  motor  vski- 
oie  licenses. 

Ky.  St  S  42^  allowing  tbe  derk  of  tbe 
county  court  fi  per  cent  commissioii  on  public 
moneys  collected  by  him,  which  manifestir  ap- 
plies to  moneys  other  than  license  taxes  for 
wliich  a  specific  commission  of  tbe  same  amoont 
was  allowed  by  section  4196,  does  not  give  faim 
a  commission  on  motor  vebide  license  taxes  col- 
lected by  him. 

Separate  suits  by  8.  H.  Lewis,  Clerk  of  the 
Fayette  County  Court,  against  Henry  K. 
James,  Inspector,  and  others  and  by  J.  B. 
Nasb,  Clerk  of  the  FrankUn  County  Court; 
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asalnst  flw  State  Tax  Goininiaslon  and  oUie»  t  under  him  during  the  prerious  week,  together 


for  Injnnctlan.  The  cases  were  heard  to- 
gether. On  motion  before  a  Judge  of  the 
Court  of  Appeals  to  dissolve  the  temporary 
injunction  granted  by  the  circuit  court.  Mo- 
tion granted,  and  temporary  injunction  dis- 
solved. 

Geo.  C  Webb,  of  Lexington,  Logan  ft  My- 
»tt,  of  LoulsTllle,  and  Morris  ft  Jones,  of 
Frankfort,  for  plalntiCCs. 

Chaa.  I.  Dawaon,  Atty.  Ool,  for  defend- 
ants. 

HURT,  C  J.  The  Oeneral  Assembly  at  Its 
regular  1020  session  enacted  a  statute  whXdi 
is  chapter  90  of  the  acts  <tf  that  body.  It  Is 
entitled: 

"An  act  relatiiv  to  reUcles;  regulating  tbelr 
use  and  operation  upon  tbe  public  highways  of 
this  commonwealth;  providing  for  tbe  registra- 
tion and  licensing  of  motor  vehiclea,  fixing  tbe 
amount  of  the  license  and  manner  of  payment 
thereof;  providing  tor  tbe  re^stration  and 
licensing  of  operators  of  motor  Tehides  and 
the  amount  of  such  license;  providing  a  method 
of  registration  of  motor  vehicles;  preventing 
illegal  trafBc  in  motor  vehicles;  providing  pen- 
alty for  the  violation  of  this  aet^  and  repeaUng 
any  and  all  conflictiDg  laws." 

By  the  proTlstons  of  the  ac^  a  license  tax 
was  Imposed  upon  the  owners  of  motor  vehl- 
-des,  for  tbe  privilege  of  operating  same,  or 
pomitting  tbe  operation  of  same,  upon  any 
public  highway,  as  defined  In  subsection  (t) 
at  section  1  of  the  act;  as  well  as  a  license 
tax  upon  the  privilege  of  operating  a  motor 
vehicle  as  a  cbautfenr,  upon  a  public  high- 
way, as  defined  in  the  act  For  the  regula- 
tion and  control  of  the  operations  of  motor 
vehicles  tbe  owners  and  chauCTeurs  were  re- 
quired to  register  with  tbe  Tax  Commission 
through  the  medium  of  the  clerks  of  the  coun- 
ty court,  upon  whom  the  act  Imposed  a  great 
many  duties  with  regard  to  audi  registration, 
furnishing  application  blanks  therefor,  re- 
ceiving applications.  Issuing  receipts  provid- 
ed for  in  the  act,  collection  of  license  taxes, 
distributing  plates  and  badges,  keeping  rec- 
ords, and  probably  other  duties.  In  the  act, 
the  duties  of  the  cleilLs  are  stated  as  follows 
In  section  17  thereof: 

"Sec  17.  Duties  of  the  Clerk,  (a)  It  shall 
be  the  duty  of  the  clerk  in  each  county  to  see 
that  the  proviEions  of  this  act  in  his  county 
Are  enforced,  and  In  doing  so  he  shall:  (b) 
Take  all  applications  as  provided  in  this  act. 
Ic)  Issue  {he  receipts  provided  for  in  this  act 
«n  blanks  furnished  by  the  commission,  (d) 
Collect  the  fees  due  tbe  state  as  provided  for 
io  this  act.  (e)  Distribute  the  registration 
plates  and  badges  fnmiabed  by  the  commission 
and  keep  a  complete  record  in  hia  o£Sce  for  tbe 
benefit  of  tbe  public  of  all  such  registratious 
in  his  county,  and  to  notify  the  owner  or  chauf- 
feur of  the  receipt  by  him  of  the  duplicate 
badges  or  plates,  (f)  Remit  and  report  each 
Monday  to  the  commission  all  moneys  collected 


with  the  duplicates  of  receipts  Issued  by  him 
during  the  same  period,  all  checks  to  be  made 
payable  to  the  State  Trmsnrer.  (g)  Account 
to  the  commiaaion  for  aU  registration  plates, 
badges  and  receipt  forms  consigned  to  bim,  at 
such  time  or  times  as  the  commiaaion  may  di- 
rect; give  ths  commission  timely  notice  of  a 
probable  defidency  of  plates  or  otiier  anpplles," 

As  compensation  to  the  clerk  for  the  serv- 
ices required  of  him  by  the  provisions  of  the 
act,  it  Is  provided  that  he  may  collect  from 
the  licensees  the  following  fees  for  the  fol- 
lowing specific  services: 

(1)  For  filing  an  application  for  re^tra- 
tlon,  receiving  license  fee,  and  giving  to  the 
applicant  a  receipt  containing  the  registra- 
tion number  and  tbe  information  Included  In 
the  application,  and  two  plates  bearing  the 
number,  the  sum  of  30  cents. 

(2)  For  delivering  to  one  who  has  lost  a 
registration  receipt,  uiton  application  filed, 
tbe  sum  of  40  cents. 

For  receiving  from  a  licensee  a  state- 
ment as  to  bis  loss  of  a  registration  plate  or 
plates,  receiving  50  cents  for  each  plate  or 
plates  desired  to  be  duplicated  and  giving 
receipt  therefor,  the  sum  of  40  cents. 

(4)  Notifying,  by  mail,  the  licensee  of  the 
receipt  of  the  duplicate  plate  or  plates,  tak- 
ing up  tbe  receipt  above  mentioned  and  de- 
livering to  the  licensee  the  duplicate  plata  or 
plates,  the  sum  of  40  cents. 

(5)  When  a  vehicle  is  sold,  receiving  the 
Indorsed  receipt  of  the  original  owner  and  the 
bill  of  sale,  and  retaining  same,  receiving  the 
transfer  fee  of  one  dollar,  and  Issuing  a  re- 
ceipt bearing  the  same  date  and  Information 
as  Is  required  in  tbe  original  receipt,  except 
the  change  in  name  and  address,  the  sum  of 
40  cents. 

(6)  For  receiving  registration  plates,  and 
indorsed  receipts  from  a  licensee,  who  has 
"Junked"  a  vehicle,  and  forwarding  these, 
with  a  copy  of  bill  of  sale,  to  the  State  Tax 
Conunlssion,  the  sum  of  40  cents. 

(7)  For  receiving  application  for  a  <Aauf- 
feur's  license,  receiving  license  fee,  deliver- 
ing a  receipt  containing  the  name  and  ad- 
dress, registration  number  and  description  of 
the  applicant,  and  a  numbered  metal  badge  to 
the  applicant^  the  sum  of  40  cents. 

(8)  For  duplicating  receipt  and  badge  of  a 
chauffeur,  who  has  lost  the  original,  the  sum 
of  40  cents. 

Section  18  of  the  act,  among  other  provi- 
sions, contains  the  following: 

"Sec  18.  Duiiet  of  the  Commiteion.  It 
shall  be  tbe  duty  of  th»  commission  to  carry 
out  the  provisions  of  this  act,  and  in  so  doing 
shall:   •   •  ♦ 

(i)  Diepotition  of  Funds.  Receive  all  mon- 
eys forwarded  by  the  clerk  in  each  county  and 
turn  over  same  to  the  auditor  for  tbe  benefit 
of  tbe  state  road  funds;  and  out  of  this  fund 
shall  be  paid  the  expenses  of  said  commission 
incident  to  the  enforcement  of  this  act,  said 
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pa7m«iit  Mug  made  in  flie  manner  prmidfiA  | 
hj  law  for  payment  of  saluiea  and  ezpenBes.  i 
"(j)  SetttemenU.    Shall  at  the  end  of  each  < 
fiscal  year  make  a  settlement  of  the  account* 
Bhowi&K  the  receipts  and  expenditures,  and  file 
same  with  the  Auditor  of  Public  Accounts  for 
the  state.    And  the;  shall  further  require  an 
accounting  from  the  clerk  in  each  county  for 
all  moneys  received  by  him  under  the  provisions 
of  this  act,  after  tiie  deduction  of  his  fees  un- 
der this  act,  and  for  all  receipts*  forms,  plates 
and  badges  condgned  to  him.'* 

SecUon  22  of  tbe  tct  provides  as  follows: 

**Any  and  all  laws  and  parts  of  laws  in  em' 
fficfe  herewith  srs  hereby  repealed." 

Q&ch  of  the  plainUfls,  who  is  a  clerk  of  a 
county  court,  one  for  the  county  of  Fayette, 
and  the  other  for  the  county  of  Franklin,  ln> 
stituted  an  action  against  the  State  Tax  Ck>m- 
misslon,  and  the  Individual  members  thereof, 
and  the  former  included  as  defendants  to  hia 
action  the  Inspector  and  Examiner  and  the 
Treasnrer,  but  each  of  the  actl<ms  Involves  the 
same  question  for  dedslon,  and  were  heard 
together  in  the  trial  court  A  demurrer  was 
sustained  to  the  petition  of  the  clerk  of  the 
Fayette  county  court,  so  far  as  It  concerned 
the  Inspector  and  Examiner  and  the  Treasor* 
er.  Tbe  plaintiffs  claim  that  they  are  enti' 
tied  to  retain  8  per  centum  of  the  moneys  col- 
lected by  them  and  paid  over  to  the  treasurer 
of  the  state,  through  the  Tax  Commission, 
from  the  license  taxes  Imposed  npmt  the  own- 
ers of  motor  vehicles  and  chauffeurs,  as  com- 
pensation for  their  services  In  receiving  and 
remitting  each  t&iea.  Averring  that  the  de- 
fendants were  demanding  that  they  pay  over 
to  the  state  the  entire  sum  of  such  taxes,  and 
tbreatenlBg  to  inflict  penalties  upon  them  tor 
failing  to  do  so,  the  plalndfls  ask  an  injunc- 
tion against  the  defendants,  to  restrain  them 
from  taking  such  action.  Tbe  circuit  court 
being  of  the  opinion  that  section  4195.  Ky. 
Stats.,  addled  to  the  coUecti<Hi  and  remission 
of  the  taxes  In  controversy,  and  that  the 
plaintiffs  were  entitled  to  retain  the  5  per 
centum  of  the  sum  of  all  license  taxes  collect- 
ed and  paid  over  by  them  under  diapter  90 
Session  Act  1920,  a  temporary  injunction  re- 
straining  the  members  of  the  Tax  Gommis- 
sion  frmu  requiring  the  plalntlfb  to  account 
for  or  to  pay  over  the  5  per  centum,  and  the 
question  Is  now  before  me,  as  a  Judge  of  the 
Court  of  Appeals  upon  the  motion  of  the 
Tax  Commission  and.Attonu^^  General,  to 
dissolve  the  injunction. 

Tbe  following  facts  are  omoededs  CO 
Chapter  90,  Session  Acts  1920,  was  ttucted 
after  ttw  plaintiffs  had  been  elected  and  In- 
ducted Into  their  respectlre  offices,  and  C2)  the 
duties  imposed  upon  them  by  that  act  vrere 
duties  which  they  had  not  theretofore  been 
reqidred  to  perform,  either  with  or  without 
compoisation.  Both  plaintiffs  and  defend- 
ants Invoke  sections  161  and  235  of  the  Gon- 
stitntlon,  ths  fwmer  of  whi(A  provides  thafr— 


*'39ie  compensatioii  oC  any  tStft  cosnlTf  town 
or  municipal  officer  shaU  not  be  changed  after 
his  election  or  app<^tment;  Or  during  Us  tens 

of  office" 

— and  that  latter  prohibits  a  change  tn  tbe 
salary  of  a  public  officer  during  the  term  for 
which  he  Is  elected.  The  plalntlfCs  contend 
that  5  peg  centum  of  all  public  moneys  which 
a  oonnty  clerk  Is  required  to  collect  and  pay 
into  the  treasury  was  a  fixed  fee  for  such 
service  pertaining  to  the  office  when  they 
were  elected  and  inducted  into  office^  and  that 
it  Is  beyond  die  power  of  the  General  As* 
sembly  to  require  them  to  perform  any  such 
service  and  to  deny  such  compensation,  and 
that  the  statnto  should  not  on  that  account 
be  so  construed;  while  the  defendants  coo- 
teai  that  to  permit  the  plaintiffs  to  retain 
the  6  per  centum  in  controvert  would  be  to 
authorize  a  change  In  tb^  compensation 
during  their  terms  of  office,  and  hoioe  viola- 
tive  of  tbe  cited  prorlslmis  of  the  Oonstlto- 
tion. 

H]  The  compensation  of  the  office  of  coun- 
ty court  clerk  arising  wholly  from  specific 
fees  and  commissions,  It  Is  apparent  that  sec- 
tion 235  of  the  ti<mstitutlon  Is  not  tnTolved, 
because  that  has  rdatlon  only  to  salaried  of- 
fices, 

[2]  It  is  also  apparent  that  the  Invoking  of 
tbe  section  161  of  the  ConstitutKm  is  without 
need  upon  the  part  of  either  the  plaintiffs  or 
defendants,  unless  the  Legislature  has  by 
existing  legislation  attempted  to  authorize 
the  plaintiffs  to  retain  as  con4>ttisatloa  5 
per  centum  of  the  license  taxa^  which  tb^ 
are  required  to  collect  and  pay  over,  by  chap- 
ter 80.  supra,  or  to  take  away  from  than 
some  fixed  source  of  compensation  of  tb^ 
offices,  and  if  sudi  legislation  does  not  exist 
it  is  unnecessary  to  decide  whether  section 
161,  supra,  would  or  would  not  effect  it.  In 
the  light  of  the  conclusion  whl<±i  has  been 
arrived  at,  it  is  altogether  unnecessary  to 
discuss  the  effect  of  161  or  235,  supra,  upaa 
the  rights  of  officers,  with  tbe  dlstinctiou  to 
be  drawn  between  offices  to  which  a  fixed 
salary  is  attached  and  those  of  whi(±  the 
compensation  ia  spedflc  fees  and  commis- 
sions. 

[3]  It  is  very  weU  settled  that  it  is  wltfahi 
the  power  of  the  Legislature  to  add  to  the 
duties  of  an  office  after  an  Incumboit  has 
been  dected,  and  during  his  term  of  office, 
and  he  will  be  required  to  perform  those  do- 
tles  although  no  compensation  Is  loovlded  st 
all  for  the  performance  of  the  additional  du- 
ties. It  has  been  consistently  held  that  to 
add  to  the  duties  of  a  salaried  office  during 
the  term  of  an  incumbent  does  not  entitle 
the  Incumbent  to  any  additional  compensation 
on  account  of  added  duties,  and,  as  applied 
to  an  office,  the  compensation  fOr  the  duties 
of  which  are  specific  fees  for  certain  specific 
duties  of  tbe  office,  that  the  incumbent  will 
not  be  entitled  to  compensation  for  any  otbor 
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duties  than  those  tor  the  performuice  of 
which  compensation  is  provided.  The  other 
duties  of  Boch  an  <^ce  are  coneidered  er 
(^Ado  duties,  irbi£h  the  incumbent  must 
pertmrm  by  reason  of  his  holding  the  office. 
29  G7C.  1424;  Mitchell  t.  Henry  County, 
124  Ky.  838,  100  9.  W.  220,  80  Ky.  Law  Bep. 
1051;  Brown  t.  Laurel  Conn^  Fiscal  Oourt, 
175  Ky.  747,  IM  8.  W.  907;  James  t.  Dofty, 
140  Ky.  007.  184  8.  W.  4S9,  140  Am.  St. 
401;  Spalding  r.  Thombury,  128  Ky.  533, 
103  8,  W.  201,  lOS  S.  W.  006,  31  Ky.  Iaw  Bep. 
738;  Jefferson  County  t.  Waters,  114  Ky. 
70  S.  W.  40,  24  Ky.  Law  Rep.  810;  Locke  t. 
City  of  Central,  4  Colo.  OS,  84  Am.  Rep.  60; 
and  oiany  other  cases  of  the  same  and  similar 
holdings. 

[4]  Hence,  although  chapter  00,  supra,  re- 
quired the  plalntUts,  as  a  duty  of  their  re- 
epecUve  offices,  to  collect  the  license  taxes 
therein  provided  for,  and  to  pay  over  game  to 
the  state,  their  right  to  have  and  retain  a 
conunlaslon  of  5  per  centum,  or  any  other 
sum,  would  depend  entirely  upon  whether 
authority  for  such  action  can  be  foimd  In  the 
statutes  of  the  state  now  existing,  for  It  has 
l>eea  heretofore  held  that  neither  a  state  nor 
county  ever  becomes  indebted  to  any  of  th^r 
agents  by  imi^cation,  and  that  such  agent, 
in  order  to  hold  a  state  or  county  responsible 
for  a  claim,  must  show  a  legal  obligation  on 
the  part  of  state  or  county  to  pay  it.  Worth- 
am  T.  Grayson  Coimty  Court,  13  Bush,  63. 
This  principle  Is  emphasized  by  section  1749, 
Ky.  Stats.,  which  provides  that — 

"No  fee  Un  shall  be  made  oat,  or  compensa- 
titm  allowed  hereafter,  for  any  ex  officio  serr- 
Ices  rendered  or  to  be  rendered  by  an  officer." 

[I]  To  determine  the  merits  of  plalntUTs 
contention  the  result  depending  upon  a  con- 
stmctlon  of  the  present  statutes  applicable  to 
such  subjects  will  make  necessary  the  as- 
certainment as  to  whether  or  not  the  Legis- 
lature, In  oiactlng  chapter  90,  Intended  that 
the  clerks  should  have  the  right  to  a  commie- 
slon  of  5  per  centum  on  the  license  taxes  as 
claimed  by  them.  This  is  arrived  at  from  all 
the  provl8l<m8  of  chapter  90,  supra,  and  from 
a  constderati<m  of  any  otber  existing  statutes 
which  are  In  pari  materia  with  It  The  pro- 
visions of  chapter  00,  supra,  which  have  been 
dted,  and  the  other  provisions  of  that  phap- 
ter,  indicate  very  clearly  that  the  Legisla- 
ture Intraded  that  It  should  embrace  all  of 
the  statutory  law  Intended  to  be  enacted,  per- 
taining to  the  subject  of  regulating  the  use 
of  motor  vehicles,  the  licenses  for  operating 
same,  and  the  collection  and  disbursement  of 
the  license  taxes  arising  from  that  source. 
It  is  intended  to  be  a  very  comprehensive 
act,  and  the  proTtsicm  in  it  by  which  it  Is 
declared  that  all  laws  and  parts  of  laws  In 
conflict  with  Its  provisions  were  repealed  in- 
dicates dearly  that  It  was  meant  to  embrace 
an  statutory  provisions  pertaining  to  the 
subject!  legbdated  about   It  is  also  dear 


that  the  Legislature  Intended  to  adopt  a  dif- 
ferent system  for  the  collection  and  disposi- 
tion of  the  funds  arising  from  the  license 
taxes  imposed  by  chapter  90  than  la  applied 
to  other  license  taxes  Imposed  by  other  laws. 
The  entire  funds  arising  from  licenses  Im- 
posed by  chapter  00,  supra,  are  to  be  devoted 
to  the  improvement  and  building  of  the  public 
roads  In  the  state,  while  the  great  bulk  of 
other  license  taxes  Imposed  come  Into  the 
g^eral  expenditure  fund  of  the  state. 

[6]  The  previous  legislation  in  regard  to 
licenses  for  the  operation  of  motor  vehldes 
may  be  looked  to  to  asewtaln  the  intention 
of  the  General  Assembly  in  enacting  chapter 
00,  and  especially  the  act  of  1014  (chapter  69). 
whitdi  is  chapter  88b,  Ky.  Stats.,  and  which  la 
repealed  by  the  repealing  clause  of  chapter 
00,  and  the  other  acts  preceding  It  It  will 
thus  be  seen  that  the  preTlons  legtstatlim  re- 
quired the  collection  and  paying  over  to  the 
treasury  of  the  license  taxes  upon  motor  ve< 
hides,  without  any  commission  allowed  to 
any  official,  whose  duty  it  was  to  make  the 
collections,  from  which  it  appears,  that  the 
policy  of  the  state  has  been,  from  the  first 
leglalatiou  upon  that  subject  to  require  the 
collection  of  these  taxes  without  any  cost  to 
the  state  treasury  In  the  way  of  a  percentage 
to  the  collector,  and  such  policy  most  at 
least  be  persuasive  of  the  purpose  of  the 
Legislature,  when  it  enacted  chapter  90,  su- 
pra, and  whweln  Is  not  incorporated  any 
provision  for  a  percentage  to  the  clerks. 

[7]  Looking  now  broadly  to  the  require- 
ments of  chapter  90^  wUiA  tot  the  first  time 
imposed  the  duty  of  eoUectlng  the  license 
taxes  upon  tb»  opttoitim  of  motor  vehicles 
upon  the  county  clerks,  It  la  found  that  seo 
tltm  8  of  that  act  provides  that  the  detk 
shall  ractfve  and  file  the  application  for  a 
license^  and  shall  reoeiTe  the  license  tax  and 
give  to  the  awaee  a  receipt  containing  the 
registration  number,  and  the  Information  In- 
cluded In  the  api^cationf  and  two  idates 
bearing  tfie  number,  and  for  thia  service  the 
statute  provides  as  follows: 

"For  services  performed,  the  owner  shall 
pay  the  county  clerk  the  sum  of  thirty  cents 
for  registration." 

When  a  licensee  has  lost  the  reglstratl(m 
plates  and  applies  for  duplicates,  subsection 
(c)  of  section  3,  supra,  requires  him  to  pay 
and  the  clerk  to  receive  the  snm  of  50  cents 
for  each  plate,  and  to  Issue  to  the  licensee  a 
receipt  therefor,  "and  for  which  service  the 
owner  -shall  pay  the  clerk  the  sum  of  forty 
cents."  The  same  subsection  provides  that 
upon  receipt  of  the  duplicate  plate,  or  plates, 
the  derk  shall  notify  the  licensee,  by  mail, 
and  the  licensee  shall  return  to  the  cleric 
the  receipt  given  him  for  the  payment  of  the 
price  of  the  duplicate  plates^  and  npon  the 
dtiivery  of  the  plates,  the  statute  provides. 
"And  for  tliis  serrloa  the  owner  ttmU  pay 
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tbe  clerk  the  sum  of  forty  cents."  When  a 
purchaser  of  a  vehicle  from  a  licensed  owner 
dcBlrea  a  transfer,  he  Is  required  to  present 
an  Indorsed  reodpt,  pay  the  transfer  fee  of 
$1  to  the  clerk,  and  for  which  the  clerk  gives  | 
him  a  receipt,  suteectl(m  (d)  par.  4,  of  section 
3  of  the  act  thus  provides  that  "for  his  serv- 
ices hereunder,  the  purchaser  shall  pay  the 
clerk  a  fee  of  forty  cents."  When  the  clerk 
collects  the  tax  from  an  applicant  for  a 
chauffeur's  license,  Issues  him  a  receipt,  and 
gives  him  a  numbered  metal  badge,  subt^tion 
(a)  of  section  S  of  the  act  thus  provides, 
*'And  for  his  services,  the  registrant  shall 
pay  to  Qie  derk  a  fee  of  forty  ceats."  Sub- 
sectlm  (d),  par.  4,  of  section  8  of  the  act 
provides  that,  when  a  pnrdiaser  "Junks"  or 
otherwise  renders  the  auttnnoblle  unfit  fw 
future  use,  he  will  be  relieved  of  the 
duty  of  transferring  leglatratlon  by  ttie  de- 
livery of  registration  plates.  Indorsed  re- 
ceipt, and  a  second  copy  of  tbe  bill  of  sale  to 
the  derk,  who  will  return  the  plates,  receipt, 
and  copy  of  the  bill  of  sale  to  the  Commis- 
sion, "and  for  these  services  the  pnrcbaser 
shall  pay  the  clerk  the  sum  of  forty  cents." 
Subsection  (f)  of  section  17  of  the  act,  supra, 
requires  tbe  clerk  to  report  and  remit  to  the 
Oommlssion  cm  each  Monday  all  moneys  col- 
lected by  him  during  the  previous  wee^,  and 
Bubeection  (d)  of  the  same  section  Indicates 
the  moneys  to  be  collected  and  remitted  as 
"the  fees  due  the  state  as  provided  tor  In 
this  act"  Subsection  (j)  of  section  18  of  the 
act  provides  that  at  tiie  end  of  each  fiscal 
year  the  Tax  OommlEsion  shall  "farther 
require  an  accounting  from  the  clerk  In  each 
county  for  all  moneys  received  by  Mm  under 
the  provisions  of  this  act,  after  the  deduction 
of  his  fees  under  this  act,"  etc.  The  legi£^- 
tlve  Intention  to  require  the  clerk  to  pay  over 
the  entire  sum  of  the  license  taxes  collected 
by  him  under  the  act,  and  to  compensate  him 
tor  his  services  only  to  the  extent  provided 
for  in  the  act,  could  not  very  well  be  ex- 
pressed more  strongly  than  la  done  by  the 
foregoing  language. 

[I]  It  is  suggested  that  the  language  of 
the  statute,  "deducting  his  fees  under  this 
act,"  means  the  5  per  centum  claimed  by  the 
plaintiffs;  but  this  contention  Is  necessarily 
not  well  grounded,  since  the  fees  to  be  de- 
ducted are  those  provided  for  by  the  act, 
and  nowhere  in  tlie  act  Is  a  commission  of  6 
per  centum  to  the  clerk  provided  for.  The 
language  manifestly  has  reference  to  the 
fees  above  enumerated  to  be  paid  to  the 
derk  by  the  licensees,  because  they  are  the 
only  fees  provided  for  under  the  act,  and 
the  language  was  used  to  make  the  meaning 
clear,  as  the  fees  are  collected  by  virtue  of 
the  act,  and.  the  writer  having  broadly  pro- 
vided that  "all  moneys  collected  under  the 
act"  were  to  be  accounted  for,  the  language 
above  stated  was  then  added,  to  except,  f<»- 
t>«  office,  tbe  fees  allowed  to  him  under  tbe  | 


(Ky. 

act  By  the  terms  of  the  act  the  Lei^slatnre 
provided  at  least  <or  the  compensation  It 
Intended  for  tbe  derk  to  have  for  collecting 
the  license  taxes,  along  wi0t  tbe  othw  aerr- 
[  ices  it  required  ol  him,  for  s<nne  of  wblcb  no 
compensatlini  was  jHTOvided  at  all,  and  al- 
though tbe  compoisatlon  may  be  considered 
scant  and  inenffldent  and  as  Imposing  an 
onerous  duty  upon  the  dwk  beyond  the 
value  of  his  compensation,  with  that  qnescim 
the  courts  can  have  nothing  to  do^  as  that 
was  a  question  wholly  within  the  lesislatlve 
discretion.  The  failure  of  the  Le^slatun 
to  provide  .any  compensatlm  tat  Oie  dert 
fOr  tbe  responsibility  ot  holding  and  remit- 
ting the  funds  collected  from  the  license 
taxes  does  not  authorize  the  dertc  to  bave  a 
daim  against  the  state  on  that  account,  ai 
heretofore  stated,  unless  there  is  some  statute 
whldi  authorizes  such  compensatioa.  It  is 
dear  enough  tliat  diapter  90,  supra,  does  n<x 
contain  any  provision  permitting  the  derfc 
to  retain  any  per  caitum  of  the  taxes  cd- 
lected.  but  requires  him  to  pay  over  to  the 
treasury,  not  a  part  "b^t  all  the  moneys 
oAIected  uttd»  him  during  tbs  prevlotis 
week,"  and  the  Tax  Oommlssion  Is  required 
to  cause  the  derk  to  account,  not  for  a  part 
of  the  sum  of  the  taxes  collected,  bat  **for  sU 
the  moneys  received  1^  him  under  therprovl- 
slons  of  this  act  after  tbe  deduction  of  hts 
fees,"  etc.  If  tbe  Legislature  did  not  intend 
to  preclude  by  the  above  language  the  right 
of  the  clerk  to  retain  a  percraitage  of  tbe 
taxes  collected,  there  could  be  no  reason  for 
the  use  of  tbe  word  "all"  when  referring  to 
the  moneys  to  be  paid  over  to  the  treasury. 
In  defining  the  duties  of  tiie  clerk,  and  its 
reiteration,  whra  the  duties  et  Oie  Tax  Oom- 
mlssion are  defined. 

The  plaintiffs,  however,  contend  that  sec- 
tions 4195,  4242,  Ky.  Stats.,  control  their 
rights  In  the  premises  and  entitle  them  to 
retain  the  S  per  centum  of  the  license  ta^ 
in  controversy.  Section  4195  Is  as  f(dlo«8: 

"When  sacli  license  is  granted,  the  coantf 
derk  shall  fill  up  the  original  atab,  Tht  orig- 
inal he  shall  deliver  to  the  person  to  whom  it 
is  granted,  and  shall,  within  two  days  there- 
after, forward  the  duplicate  to  the  Auditor 
Public  Accounts,  who  shall  charge  *  •  *  the 
tax  to  bim,  and  the  derk  shall,  once  each  month, 
pay  the  license  tax  collected  into  the  state 
treasury;  and  said  derk,  as  compensatiiin  tt/t 
his  services,  shall  be  allowed  5  per  cent  com- 
mission on  all  license  tax  coDectul  and  aceoiuit- 
ed  for  by  him.*' 

Section  4242,  Ky,  Stats.,  provldea  as  fol- 
lows: 

"EJach  circuit  and  county  derk  shall  make 
out  an  account  of  all  taxes  and  other  public 
money  received  by  him  up  to  the  first  day  af 
each  drcult  court;  and  said  report  shall  sfaov 
In  detail  of  whom  said  moneys  were  received, 
for  what  and  when  received,  and  shall  be  reri- 
fied  by  bim  and  entered  tt  record;  and  he  shiO 
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pay  OTw  tk*  pubUe  memr  fmulBfaig  in  Us 
butda  to  the  troataa  of  the  Jnty  Awd,  nntU 
otherwise  provided  by  law,  so  mach  thereof  »m 
the  court  may  by  order  direct  as  being  neces- 
sary  for  the  payment  of  the  Jarors;  and  the 
original  accoant  certified  with  the  order  of  the 
court,  shall  be  transmitted  with  the  balance  of 
the  funds  to  the  auditor.  The  clerh  shall  be 
allowed  S  per  cent  commission  on  said  sums 
reported  and  paid  by  him.  •  •  •  ** 

[1]  Ab  a  reason  lot  the  contention  that 
sections  4195  and  4242,  Ky.  Stats.,  apply  and 
entitle  the  plalnttfTs  to  the  percentage  of  the 
taxes  claimed,  it  la  insisted  that  neither  of 
the  sections  haTe  been  repealed,  nor  in  any 
manner  modifled,  and  should  be  read  Into 
the  proTlslons  of  chapter  90,  supra.  That 
they  have  not  been  repealed  nor  modified  by 
chapter  90,  nor  any  other  statute,  seems  to 
be  true,  as  neither  of  them  bear  any  relation 
or  were  ever  intended  in  any  way. to  have 
effect  upon  the  collection  of  lIceE^e  taxes,  for 
the  operation  of  motor  vehicles.  The  stat- 
utes, supra,  are  sections  of  an  act  of  March 
Ui,  1906,  and  that  statute  imposed  a  great 
many  Ilomse  taxes,  many  of  which  were  to  be 
granted  by  the  clerk  of  the  county  court,  who 
was  made  the  collector  of  certain  of  the  li- 
cense taxes,  therein  designated.  Tbe  stat- 
ute of  Hbi^  15,  1906,  wbldi  Is  now  diapta 
106,  Ky.  Stata,  also  provided  that  all  li- 
censes Should  be  granted  by  the  derk  of  the 
county  court,  when  not  otherwise  provided 
by  law.  There  were  Imposed  other  license 
taxes,  where  the  licenses  were  to  be  granted 
by  other  officers,  and  the  ooHecttMi  of  the 
taxes  Imposed  upon  others.  Sectlmi  4196, 
nipni,  anthorlzed  the  payment  to  the  derk 
of  a  commtssIOKi  ot  6  per  centum  upon  the 
mm  of  the  license  tazei^  collected  by  bim, 
and  paid  to  the  Treasum-,  under  chapter  106^ 
Ky.  Stats.,  sBd  npMi  the  Ucenae  ta»8  HerAg- 
Dated  for  his  collection,  by  the  provisions  of 
that  diapter.  The  taxes  collected  fEom  those 
licenses  the  deifc  was  required  to  report  to 
the  andltor  wtthtn  two  days,  and  moe  In 
eadi  month  to  pay  the  taxes  Into  the  treas- 
ury. The  section,  supra,  could  hare  had  no 
relation  to  a  tax  upon  motor  vebldes,  as  at 
the  time  of  Its  enactment  no  such  licenses 
vera  required,  ^e  things  for  the  doing  of 
ThiCh  tbe  derk  was  anthorizetfto  license  and 
to  collect  tbe  taxes  and  to  receive  a  com- 
mission for  collecting  were  all  speciflcelly 
depignated  In  the  statute  of  which  section 
4195  Is  a  part  Such  section  Is  In  full  force 
and  effect  touching  the  purposes  for  which  It 
was  enacted.  While  a  license  tax  created 
rince  the  enactment  of  that  statute,  with  no 
proTlsItma  as  to  Its  collection,  or  other  speci- 
fic arrangement  different  from  tbe  licenses 
provided  for  in  chapter  108,  supra,  which  are 
deslgiiated  as  collectible  by  the  derk,  would 
fall  under  the  provialons  of  section  4195, 
n^tta.  a  license  tax  thereafter  created,  al- 
^KRiCh  to  be  ccAlected  by  the  dertc,  Is  neces- 


B.W.) 

BU-Uy  subject  to  tbe  coodiUons  jnovlded  for 
by  the  statute  creating  It,  if  any  different 
conditions  are  Imposed,  such  as  to  apply  to 
the  motw  license  taxes,  provided  for  by 
chapter  90,  siq>ra.  When  license  taxes  were 
imposed  upon  the  operation  of  motor  vehi- 
cles upon  the  highways,  the  taxes  were  made 
imyable  to  the  Secretary  of  State,  and  after- 
wards to  the  Commlsfdoner  of  Motor  Vehi- 
des,  as  a  subordinate  ot  the  Secretary  of 
Stat^  and  no  commissions  were  allowed  or 
paid  for  the  collecting  of  the  taxes.  When 
by  diapter  90,  supra,  the  duty  of  collecting 
the  license  taxes  for  the  operation  of  motor 
vehldes  were  Imposed  \Q>on  the  county  derks, 
it  was  upon  differoit  terms  and  under  differ- 
ent regulations  from  those  governing  the  col- 
lection of  other  license  taxes,  which  they  are 
now  and  had  been  theretofore  authorized  to 
collect,  and  cue  of  the  conditions  was  that 
they  should  pay  the  entire  tax  collected  by 
them  into  the  treasury  upon  each  Monday, 
and  another  was  that  by  the  terms  of  the 
statute  Imposing  the  duty  no  oommlsslon  for 
the  Mrtlection  was  provided  for,  but  in  terms 
was  denied.  If  section  4196,  supra,  should 
be  att^pted  to  be  added  to  chapter  90,  no 
requirement  of  It  would  be  consistent  with 
the  reguiremmts  of  chapter  90  with  referau» 
to  the  duties  of  the  clerk. 

[10]  It  is  suggested  that.  In  addition  to  a 
commission  of  6  per  centum  upcm  the  license 
taxes,  which  the  clerk  was  authorized  to 
collect,  under  diapter  108,  Ky.  Stats.,  he  was 
also  ^titled  to  collect  a  specific  fee  for  is- 
suing a  llcase  (section  1720,  Ky.  Stats.),  and 
tor  snCb  reasm  the  fees  allowed  him  for 
spedflc  duties  performed  by  him,  under 
chapter  80,  mtvm,  was  not  In  payment  for 
bis  servloea  In  coUscttng  and  remitting  the 
taxes.  The  difference  In  tba  two  statates  Is 
Oiat  diaptw  108,  Ky.  Stats.,  expressly  allows 
tiie  c(xnml8slon,  and  section  1720.  supra,  ex- 
pvesdy  proTldea  tiw  fee,  for  granting  a  11- 
coue,  whUe  diapter  90,  supra,  expressly  pro- 
vides flw  fees  tor  c»taln  qpedfic  services^ 
among  wtAA  Is  collecting  Qie  taxes,  and,  by 
the  strongest  Implication  amounting  to  an 
express  denial,  deides  any  commission  or 
percentage  for  holding  and  remitting  the 
m<mey,  and  Imposes  such  duty  and  others 
upon  the  derk  as  ex  officio  duties  without 
compensation.  Section  4105,  supra,  was  In 
force  when  chapter  90  was  enacted,  end, 
having  been  In  force  for  many  years,  thereto- 
fore, the  Legislature  is  presumed  to  have 
known  of  its  requirements  and  llmltatlona, 
and  to  have  considered  same  when  enacting 
dhapter  90,  but  It  cannot  be  held  that  It 
contemplated  or  Intended  that  the  collection 
of  taxes  provided  for  in  that  chapter  should 
be  subject  to  the  conditions  of  section  4195, 
since  the  latter  statute  expressly  provided  for 
the  payment  of  the  taxes  once  each  month 
by  tbe  derk  to  the  auditor,  and  tbe  reteutl<«i 
of  5  per  centnm  as  a  commission,  while  the 
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moneys  collected  by  ttie  clerk  under  chapter 
90  the  Legislature  prorided  should  be  remit- 
ted to  Uie  tn«aax7  through  the  Tax  Com- 
mlMloD  coioe  each  we^  and,  Instead  of  ex- 
pressly providing  for  the  reteutloii  <tf  a  per- 
centage, expressly  required  tbB  remlsslim  ot 
the  entire  sum  ocdlected.  Hence  if  by  any 
conatraction  section  4195  could  be  added  to 
chapter  90  as  a  part  of  It,  all  <rf  its  prorlslfHis 
would  be  Inconsbtent  with  the  proTiskms  of 
<Aiaptor  90,  and  would  fall  under  the  tfect 
of  the  T^;>eallng  clause  In  the  latter  statute. 

[11]  Section  4242,  supra,  manifestly  applies 
to  public  mon^  whlcb  tt  was  the  clerk's 
dut7  to  collect,  under  i^apter  108,  Ky.  Stats., 
and  other  statutes,  oQiev  tban  license  tans, 
since  section  4196  apidled  to  license  taxra 
specially.  Under  tbe  law.  the  detfe  had  the 
duty  of  collecting  special  taxes,  su<A  as  taxes 
npon  deeds,  mortgages,  powers  of  attorney, 
and  in  some  instances  certain  taxes  upon 
property,  and  such  like,  and  «ectl<»i  ^42  was 
a  direction  as  to  all  such  public  m<H»eys,  and 
other  than  license  taxes.  If  sncih  section 
was  attempted  to  be  added  to  and  read  with 
the  proTlsions  of  chapter  90  all  the  provi- 
sions of  it  would  be  cwitradlctory  ot  the  pro- 
visions of  diapter  90,  unless  the  single  sen- 
tence, whi(^  provides  that  the  clerk  shall  be 
allowed  a  commission  ui>pn  tbe  sums  collect- 
ed and  paid  over  by  htm  could  be  held  con- 
sistent with  It,  and  to  insist  that  the  one 
sentence,  which  manifestly  refers  to  public 
money^  then  authorized  to  be  collected,  by 
statutes  then  in  force,  and  to  moneys  other 
than  license  taxes,  should  be  lifted  out  of 
the  section,  discarding  the  other  provlslms 
of  it  and  Its  context,  and  hrfd  to  apply  to 
the  taxes  collected  under  diapter  90,  Is  not 
supported  by  any  sound  reason.  Hence  It  is 
concluded  thnt  neither  secUon  4195  nor  4242 
has  any  application  to  the  provisions  of 
chapter  90.  supra. 

It  is  therefore  concluded,  that  the  derks 
of  the  county  court  cannot  retain  B  per  cent- 
um of  the  license  taxes  collected  by  them 
under  the  provisions  of  chapter  00,  supra, 
and  the  temporary  Injunction  granted  by  the 
circuit  court  Is  dissolved. 

Judges  THOMAS,  SETTLE.  OLAHKB,  and 
CLAT  considered  the  motion  with  me,  and 
concur  In  the  conclusion  reached. 


STANCE  et  al.  v.  PRICE. 

(Court  of  Appeals  of  Kentucky.  June  8, 
1921.) 

I.  CorporatlODS  «=95I4(I)— Plea  denying  ex- 
istence of  corporation  plea  of  nal  tM  eorpe* 
ration. 

In  the  language  of  common-law  pleading,  a 
plea  denying  tiie  exist«tce  of  a  corporation  Is 
called  a  plea  of  nul  tld  corporation. 


2.  Corporations  ^5l4(t)— PleaAag  ^=»lll— 
Pleading  of  nnl  tiel  oorporatlon  Is  In  abate- 
ment, aad,  if  snstalned,  additional  parties  »y 
be  ordered. 

Tbe  objection  raised  by  plea  of  nnl  tiel  cor- 
poration win  be  considered  in  abatement  rather 
than  in  bar,  and  when  it  appears  tbe  objeccioa 
ia  well  taken  it  furnishes  ground  for  order  if 
quiring  additional  parties  to  be  made. 

3.  Pleading  ^111— After  plea  of  ■■!  tiel  et^ 
poratlon  sustained^  defendant  eatltled  te  rib- 
missal  In  absence  of  tendered  aMBdMont. 

Where  a  plea  of  mil  tiel  corporation  is  filed 
and  sustained,  defendant  is  entitled  to  dismisul 
of  the  sctioa  without  prejudice  in  the  absenct 
of  a  tendered  amendment  malcing  new  parties 
and  correcting  the  mistake  or  misnomer  in  the 
petition. 

4.  Pleading  ^106(1)— Plea  In  abataHsat  deei 
not  deny  right  of  aetioSp  and  mw»t  give  M- 

ter  writ. 

A  plea  in  abatement  olfers  an  objectioii  to 
form  arather  than  snbstance,  and  does  not  des^ 
tbe  right  of  action  itself,  and  as  a  cenernl  nde 
sudi  a  plea  mnst  give  plaintiff  a  better  writ 

5.  Parties  ^94(2)— Mere  mistaka  er  nluo- 
mer  In  plnlntlfPs  name  pleadable  abatasmt 

only. 

A  mere  mistake  or  misnomer  in  plaistifi 
name,  which  does  not  affect  hla  or  its  capadt? 
to  sne  in  the  right  name,  is  pleadable  in  atpite- 
ment  only,  and  when  the  establishment  ot  Oc 
truth  of  the  matters  alleged  will  not  Iw  t 
future  acti<Hi  of  tbe  same  proper^,  but  irill 
merely  abate  the  present  action,  it  cannot  be 
said  the  matter  answered  is  a  plea  in  bar. 

6.  Parties  «s»95(S)— Amended  petitlen  settiai 
ap  that  plaintiff  which  aned  a  oorporatlon  wa 
la  faet  a  partnership  psmilsnlMa. 

Where  defuidant,  sued  by  a  dafaned  corps- 
ration,  filed  a  plea  In  abatement  sborUy  aft^r 
the  discovery  by  him  of  the  fact  that  plundf 
was  not  a  corporation,  snd  on  the  same 
an  amended  petition  was  tendered  in  which  it 
was  stated  that  the  allegation  that  plaintiff  wu 
a  corporation  was  a  mistake,  and  as  a  matter 
of  law  it  was  a  partnership  composed  of  t*o 
named  parties  doing  business  under  a  eorportte 
name,  tbe  court  in  furtherance  of  justice  shoolii 
have  permitted  filing  of  such  pleading,  and  err 
ed  In  sustaining  objection  to  its  filing  and  dii- 
misslng  the  action. 

Appeal  from  Circuit  Oourt,  Boyie  Oonnty. 

Action  by  Herman  Stange  and  another, 
partners  doing  business  under  the  name  of 
the  Western  Tin  &  Japan  Manufacturing 
Company,  against  Thomas  J.  Price.  From 
a  judgment  for  defendant,  plalntlfb  appeal 
Reversed  for  further  proceedings  not  Inooo- 
slstent  with  the  opinion. 

Chas.  G.  Fox,  of  DanviUe,  for  appeUanls. 
Puiyear  ft  Olny,  d  DanvUle^  for  appdlea 

QUIN,  3.  This  action  waa  tautttDted  by 
the  Western  Tin  ft  Japan  Manufnctnrtnf 

Company,  as  a  cwpontion,  aeekfaig  to  near- 
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er  a  talanm  doe  oa  account  tor  merehJindlne 
Bold  deffflidaBt  (appellee).  Hie  aiiB,wer  was 
made  a  coDnterdaim,  In  which,  after  deny- 
ing the  material  parts  of  the  petition  defend- 
ant claimed  c^taln  credits  to  which  he  was 
entlUed  In  the  waj  of  fright  charges,  etc. 
A  reply  made  up  the  Issues.  Thereafter  de- 
fendant filed  a  plea  In  abatement  shortly 
after  the  dlscorery  by  him  of  the  fact  tliat 
plaintlfir  was  not  a  corporation.  On  the 
same  day  an  amended  petition  was  toidered 
in  which  it  was  stated  that  the  allegation 
that  plalntitr  was  a  corporation  was  a  mis- 
take, and  as  a  matter  of  fact  it  waa  a  part- 
nership composed  of  Herman  Stange  and 
Victor  Lh  Stange,  and  as  such  partners  they 
were  trading  and  doing  business  under  the 
firm  name  of  Western  Tin  &  Japan  Mann- 
factnring  Company,  and  In  said  name  sold 
and  delivered  the  merchandise  set  oat  in  the 
petition.  An  objection  to  the  filing  of  this 
amended  petition  was  sustained,  and  the  ac- 
tion was  dismissed;  hence  this  appeal. 

[i]  In  the  language  of  common-law  plead- 
ing, a  plea  denying  the  existence  of  a  corpo- 
ration la  called  a  plea  of  nol  tlel  corporation. 
Whether  such  a  plea  should  he  construed 
Id  bar  of  the  action  or  in  abatement  thereof 
tbe  antboritiea  ar«  not  asceed.  14a  0.  J. 
S28. 

fZ]  The  rule  in  this  state  Is  that  snch  an 
objection  will  be  considered  In  abatement 
rather  than  In  bar,  and  when  it  apiwars  that 
the  objection  is  well  taken,  as  Is  instanced 
ia  the  present  case,  It  fumlshee  ground  for 
an  order  of  court  requiring  additional  par- 
ties to  be  made.  Woodson,  etc.,  v.  Bank  of 
GalUpoU^  4  B.  Mon.  20S  ;  Jones,  etc.,  v. 
Bank  of  Tennessee,  8  B.  Mon.  122,  46  Am. 
Dec.  540;  Wood,  etc.,  t.  Friendship  Lodge, 
IOC  Ky.  424,  50  S.  W.  836,  20  Ky.  Law  Bep. 
2002;  Hlgdon  t.  Wayne  CJounty  Security  Co., 
154  Ky,  337,  lfi7  S.  W.  708.  See,  also,  Balti- 
more &  Potomac  B.  B.  Ca  T.  fifth  Baptist 
Church,  137  n.  S.  668,  11  Sup.  Ct  18C,  84 
L.  Ed.  784, 

[3]  Where  such  a  plea  is  filed  and  sus- 
tained, the  defendant  is  entitled  to  a  dis- 
missal of  the  action  without  prejudice  In 
the  absence  of  a  tendered  amendment  mak- 
ing new  parties  and  correcting  tbe  mistake 
or  mIsDomer  in  the  petition. 

[4]  A  plea  in  abatement  oflTers  an  objec- 
tloD  to  form  rather  than  substance,  and 
does  not  deny  the  right  of  action  Itself,  and 
K  a  general  rule  such  a  plea  must  give  the 
plaintiff  a  better  .writ  Andrew  StqAeas 
OD  Pleading,  {  7L 

[1}  The  mere  mistake  or  misnomer  In 
plalntirs  name,  which  does  not  affect  his 
w  Its  capacity  to  sue  in  the  right  name,  Is 
pleadable  In  abatement  only,  and  when  the 
establldunent  of  the  truth  of  the  matters 
alleged  will  not  bar  a  future  action  of  the 
ume  property,  but  wlU  merely  abate  tbe 
Vnttmt  action.  It  cannot  be  said  tbe  niat- 


ter  answered  Is  a  plea  in  bar.  Or^m  Cen- 
tral Ballroad  Ca  t.  Walt,  3  Or.  91. 
In  Newman  on  needing  A  Practice,  | 

21&b,  it  is  said: 

"If  there  be  a  mistake  in  the  name  oi  either 
the  plaintiff  or  defendant,  it  will  not  be  as  fatal 
to  the  action  now  as  it  formerly  was.  If  the 
plaintiff  sued  by  a  wrong  name,  it  was  formerly 
a  matter  defeating  the  action,  if  relied  on  by 
appropriate  plea;  but  now  the  defect  can  be 
reached  only  b^  motion  to  correct  the  mistake 
and  state  the  name  of  tbe  party  correctly.  It 
is  trae  that,  when  an  action  la  brought  and  the 
proof  shows  BO  liability  to  the  plaintiff  who  has 
saed,  there  can  be  no  recovery  by  him  against 
the  defendant;  and  If  tbe  person  to  whom  the 
liability  exists  is  shown  to  be  another  and  dif- 
ferent person,  there  can  be  no  amendment  al- 
lowed which  changes  the  real  parties  to  the 
action.  But  where  it  appears  that  the  liability 
is  to  the  person  who  really  brings  the  salt,  and 
that  there  is  merely  a  mistake  in  the  tnie  name, 
or  a  misnomer  as  it  is  called,  the  court  will  nsa- 
ally  allow  an  amendment  correctiiv  the  nds- 
take  nptm  snch  terms  as  may  ba  just** 

This  text  finds  support  in  Baumelster,  etc., 
T.  Markham,  101  Ky.  122,  89  S.  W.  844,  41 
S.  W.  816,  72  Am.  St  Bep.  397,  .which  waa 
a  suit  Instituted  by  Pauline  Markham 
against  Baumelster  and  others  to  recover 
damages  for  injuries  which  plaintiff  claimed 
she  sustained  when  she  stepped  into  a  hole 
In  a  sidewalk  in  the  city  of  Loulsrille.  Tbe 
point  was  made  that  plaintiff  was  in  fact 
the  wife  of  Randolph  Murray,  and  therefore 
Markham  was  not  her  name.  In  speaking 
cm  the  subject  undo'  ctmslderatlon  the  court 
says: 

"It  Is  a  rnte  of  practice  recognised  by  this 
court  that,  If  the  defendant  to  an  action,  though 
sued  in  the  wrong  name,  was  in  proper  person 
before  tbe  court  and  litigated  wiUi  the  plaintiff 
about  the  subject  of  controversy,  a  judgment 
against  him  on  the  merits  of  the  case  is  as  valid 
and  effectual  as  if  he  had  disclosed,  and  the  ac- 
tion bad  been  rendered  in'his  tme  name. 

"Tliere  is  no  reason  why  the  same  rule  msy 
not  as  wdl  apply  to  the  ease  of  a  plaintiff  su- 
ing in  an  assomed  name,  If  the  defendant  has 
not  been  thereby  prefudleed.  Therefore,  if  ap- 
pellee be  the  identica]  person  who  received  the 
injury  complained  of,  as  is  so,  the  judgment  in 
her  favor  should  not  be  held  Invalid  for  tbe 
only  reason  she  chose  to  sue  in  a  name  adopt- 
ed for  the  stage,  and  by  which  she  is  generally 
known,  for  appellants  have  not  been  thereb; 
mlded,  nor  can  she  maintain  another  action  for 
the  same  cause  agabist  them  or  either  of  them." 

The  right  of  a  person  or  persons  to  con- 
duct business  In  this  state  under  an  assum- 
ed name  is  recognised  by  Ky.  Stats.  {  199b, 
provided  such  person  ctmplles  with  tbe  stat- 
ute by  the  filing  in  tbe  office,  of  the  coanty 
clerk  of  a  certificate  setting  forth  tbe  Infor- 
mation required  by  said  section. 

Tbe  Messrs.  Stange  were  privileged  to 
conduct  business  under  the  name  of  the 
Western  Tin  k  Japan  Manufacturing  Oom* 
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peny,  and  It  was  under  this  designation  that 
tliey  transacted  business  with  the  defend- 
ants, nor  were  they  known  to  the  defendants 
by  any  other  name.  The  business  belonged 
to  them  and  they  were  the  real  persons  at 
Interest.  The  fact  that  It  was  conducted 
under  a  trade-name  rendered  the  busineas 
none  the  less  an  IndlTidnal  enterprise,  and 
rendered  them  no  less  responsible  for  its 
obligations.  Since  it  was  competent  for 
them  to  assume  such  name  as  they  desired 
any  contract  made  by  them  under  said  name 
wenid  be  binding  upon  them.  If  a  suit  in- 
stituted in  their  name  had  been  prosecuted 
to  Judgment,  without  objection,  they  would 
afterwards  be  estopped  from  denying  the 
binding  effect  of  the  judgment,  should  the 
result  be  unfavorable  to  tliem.  Aa  said  in 
U  Bac.  PL  A  Pr.  278: 

"There  la  nothing  ao  laered  In  a  name  that 
right  and  justice  ihotdd  be  sacrificed  to  its 
Banetity.** 

After  all  It  Is  not  so  muc^  the  name  as 
the  identity  of  the  person  who  causes  the 
name  to  be  employed.  In  a  suit  Instituted 
by  the  Messrs.  Stange  In  their  trade-name 
the  proceedings,  so  far  as  they  are  concern* 
ed,  would  not  be  wanting  tn  respect  to  real 
parties  plaintiff,  and  after  Judgment  they 
would  be  estopped  to  raise  the  point  that 
the  suit  was  not  brought  in  the  name  of  a 
natural  perscxi,  a  partnership,  or  a  corpora- 
tion. 

Since  the  partners  are  capable  of  suing, 
an  action  brought  in  their  true  name  or  In  the 
trade-name  of  their  adoption  will  be  bind- 
ing upon  them  whenever  it  appears  the  suit 
.was  instituted  at  tbeir  instance^  This  is 
not  a  case  of  flctitioiis  parties;  the  parties 
are  real;  though  acting  under  an  assumed 
name,  they  are  nevertheless  real  persona. 
See  Clark  Bros.  t.  Wyche,  126  Ga.  24,  64  S. 
m  909.  To  the  same  effect  Is  Charles  v.  Yal- 
dosta  Foundry  &  Machine  Co^  4  6a.  App. 
733,  62  S.  E.  493,  In  which  Utter  ease  ap- 
pears this  statement: 

*****  The  person  who  thus  sues  in  a 
trade  or  basfness  same  cannot,  In  his  real 
name,  be  afterwards  beard  to  dispate  any  judg- 
ment rendered  in  the  case  In  which  he  was  a 
party  plaintUF  onder  the  assumed  or  trade 
Dame." 

Of  course,  these  authorities  recognize  the 
fact  that  defendant  is  entitled  to  be  sued 
by  a  real  party  in  interest,  and,  if  he  de- 
cides to  contest  the  point  that  he  is  not 
so  sued,  he  can  do  so  by  a  plea  in  abatement 
setting  up  the  nam^  of  the  real  parties 
plaintiff,  as  was  done  by  the  defendant.  But 
the  effect  of  each  plea,  as  we  have  seen,  Is 
not  In  bar  of  the  action,  but  merely  an 
abatement  of  it  until  such  time  as  proper 
amendments  are  seasonably  offered  curing 
the  defect  complained  of.  This  Is  not  a 
case  where  plaintiff  is  s  nonentity,  as  il- 


lustrated in  Steamboat  Boma,  0  Wall.  237. 
19  U  iDd.  620;  and  Steamboat  Penblnaw  t. 
WllSMi,  11  Iowa,  470,  where  it  was  hdd  i 
steamboat  could  not  be  made  a  party  to  in 
action.  Likewise  It  has  been  held  that  tbe 
estate  of  a  decedent  has  no  le^l  personality 
such  as  can  have  a  status  in  court.  Estate 
of  John  Columbus  v.  Monti,  6  Minn,  ses  (GiL 
40S).  Nor  can  a  suit  be  Instituted  In  the 
name  of  one's  property.  Weetern  A  Atlandc 
By.  Co.  V.  Dalton  Marble  Works,  eta,  122 
Ga.  774,  60  S.  B.  978. 

Olr,  Code  Prac.  |  18^  prorides  In  pan 
Hut: 

"The  conrt  mart  at  any  time,  fai  farthersBc* 
of  justice,  and  on  nicb  terms  as  mar  be  prop- 
er, cause  or  permit  a  pleading  or  proceedisgi  t» 
be  amended,  by  adding  or  striking  out  the  simc 
of  a  party;  or,  by  correcting  a  mistake  in  the 
name  of  a  party  or  a  mistake  In  anj  other  rr- 
Bpect;  or  by  inserting  other  aUegationa  materi- 
al to  the  case.  *  •  •  And,  if  a  proceedins 
taken  by  a  party  fall  to  conform  in  any  respect 
to  the  p^visions  of  tide  Code,  the  court  aaj 
permit  an  amendment  of  sach  proceei^g,  m 
as  to  make  it  conformaUe  thereto.  And,  if  the 
allegattons  of  a  pleading  be  so  indefinite  sr 
uncertain  that  the  predse  nature  of  the  daim 
or  defense  is  not  apparent,  the  conrt  msy  k- 
gnire  the  pleading  to  be  made  definite  and  cer- 
tain by  amendment.  Tbe  court  mast,  in  evny 
^tage  of  an  action,  disregard  any  error  or  de- 
fect in  tbe  proceedings,  which  does  not  affect 
the  substantial  rights  of  tbe  adverse  party;  aod 
no  judgment  shall  be  reversed  or  alfected  br 
reason  of  audi  error  or  defect." 

For  Instance,  in  Wood  ram,  by,  etc.,  r. 
Cincinnati  &  Kentucky  Southern  Ry.  Co..  3S 
S.  W.  703.  18  Ky.  Law  Bep.  »45.  it  wa& 
held  that,  while  a  suit  cannot  be  maintained 
In  the  name  of  a  next  friend  for  the  benefit 
of  an  Infant,  plaintiff  should  have  been 
permitted  to  die  an  amended  petition  curiae 
the  defect,  after  a  demurrer  had  been 
talned  to  the  pleading. 

In  Pike,  Morgan  &  Co.  v.  Wathen,  78  3. 
W.  137,  25  Ky.  Law  Hep.  1264,  where  appe- 
lant had  been  sued  in  the  lower  court  as  a 
corporation,  it  was  held  on  a  petition  for 
rehearing  that,  in  the  absence  of  proof  of 
defendant's  corporate  existence,  which  .wa& 
denied  In  the  answer,  the  burdra  was  od 
plaintiff  to  prove  defendant  was  a  corpora- 
tion, and  upon  failure  to  make  the  requisite 
proof  plaintiff  was  not  entitled  to  recover, 
but  the  action  was  reversed,  with  Instruc- 
tions to  permit  the  parties  to  amend  tb^ 
pleadings,  if  desired.  And  in  Teets  v.  Soidff 
Heading  Mfg.  Co.,  120  Ky.  653,  87  S.  W. 
803,  27  Ky.  Law  Rep.  1061,  where  defendaot. 
sued  as  a  corporation,  filed  a  plea  in  abate- 
ment stating  that  it  was  a  partnership  do- 
ing business  under  the  designation  by  whicb 
it  bad  been  sued,  the  acti<Hi  of  the  lower 
court  in  dismissing  the  action  was  held  er- 
ror, and  plaintiffs  were  accorded  the  rlg*t 
to  file  an  amended  petition  withdrawing  tbe 
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arannent  tbat  defmOant  .wfts  a  corporatioii 
and  making  the  flrm  memlien  defendants. 

A  good  statement  ot  tba  rule  applicable 
to  the  facta  of  tiila  case  ia  found  la  Porter, 
etc,  T.  Cresson  et  al.,  10  Sears.  &  R.  (Pa.)  257, 
frwD  wblch  we  take  tbe  fallowing  excerpt: 

"The  distinction  as  to  proper  parties  between 
plaintiffs  and  defeodanta,  tbe  former  being  pleoa 
in  bar,  tbe  latter  In  abatement,  boa  no  princi- 
ple for  !ta  foundation,  and  tama  and  good  aenae 

wiQ  fioaUy  prevafl,  and  require  equally  In  botb 
cases  that  defendant  sbonid  take  advantage  of 
H  by  plea  in  abatement.  It  la  more  convenient 
to  all  parties  tbat  adrantase  should  be  taken  of 
it  in  limine,  b;  plea  in  abatement,  and  tbat  par- 
ties should,  after  issue  joined,  proceed  on  the 
oaerita,  thui  that  a  defendant  should  on  the 
trial  be  allowed  to  defeat  a  plaintiff  on  a  mere 
matter  of  form.  Tbe  subject  is  very  full;  con- 
sidered by  Sergt.  Williama,  in  hia  very  compre- 
hensive note  to  Cabbell  t.  Tangban,  1  Saund. 
291.  From  the  time  of  the  Tear  Books  to  this 
time  misnomer  might  be  pleaded  in  abatement, 
when  the  plaintiff  misnames  himself  (22  Edw. 
Ill,  e.  34)  and  we  ought  not  to.be  more  strict 
than  In  tbe  days  of  the  Year  Books;  and  in 
Brooke,  Misnomer,  T3,  it  Is  said  that  in  an  ac- 
tion by  a  corporation  or  a  natural  body  misno- 
mer  of  the  one  or  the  other  goes  only  to  the 
writ  But,  if  there  waa  no  auch  company  as 
Cresson,  Wlatar  ft  Co.,  then  there  could  be 
no  person  in  renim  natura  to  maintain  tbe  ac- 
tion; tbat  would  be  in  bar,  for  then  could  be 
no  one  to  maintain  tbe  action  hj  any  name. 
Here  there  waa  a  company,  aueb  a  one  aa  ia 
described  in  the  bQl,  to  whom  the  defendanta 
bound  themselves  by  the  name  of  trade.  Tbia 
cannot  be  stronger  than  a  plsintiff  misnaming 
himself,  and  according  to  the  ancient  and  mod- 
em doctrine  it  is  a  plea  in  abatement,  where 
there  ia  a  mistake  In  the  name  or  description 
of  any  eziating  party  baring  a  right  to  ane,  and, 
if  this  can  be  pleaded  In  idiatemait,  It  ought 
not  to  be  received  in  bar.** 

[1]  Plaintiff  on  the  same  day  In  wbldi  the 
mistake  In  Its  name  was  made  to  appear 
bavlng  tendered  an  amended  pleading  alleg- 
ing the  facts  as  hereinabove  stated,  the 
court  In  furtherance  of  Justice  should  have 
permitted  the  Qling  of  thla  pleading,  and 
because  of  the  failure  so  to  do  the  Judgment 
moat  be  and  la  reversed  for  farther  j^oceed- 
Ingi  not  inoanalatent  hereMfb. 


CLONINGER  V.  COMMONWEALTH. 

(Ooort  of  AppnjM  of  Eentueky.  June  7. 
1021.) 

I.  Criminal  taw  ^1160— New  trial  will  not 
be  aranted  ■niaas  verdlot  It  palpably  and 
flagrantly  against  the  weight  of  the  evidenoe. 
In  view  of  amendment  of  March  23,  1910, 
to  Cr.  Coda  Prac:  |  281,  authorising  tbe  Court 
of  Appeals  to  review  the  dedalons  of  tbe  trial 
court  upon  motkaa  for  new  trial,  a  dedaUHi 
upon  the  ground  tbat  the  evidence  waa  inauffl- 


dent  to  support  tbe  verdict  la  reviewable,  but 
a  new  trial  will  not  be  ordered  where  the  trial 
waa  fair,  unless  the  verdict  la  palpably  and 
flagrantly  againat  the  weight  of  the  evidence. 

2.  HoHlolda  «9ll— Galit  of  martfar  reqalret 
malloe  aforetbeaght  or  prodetermlaatloa  to 
kill  wtthoat  lawfal  reason  exiating  at  the 
time. 

Before  one  can  b«  guilty  of  murder  he  must 
be  actuated  by  malice  aforethought  In  doing 
the  acts  resulting  in  death,  which  means  a  pre- 
determination to  kill  without  lawfal  -reason, 
which  moat  exiat  prerious  to  tbe  killing,  bat  it 
la  immaterial  at  what  previous  time  the  in- 
tention was  formed  if  it  then  existed 

3.  Homldde  «»231~Malloe  m^r  be  showa  by 
threats  or  by  elroumstanoea. 

Malice  aforethought  may  be  shown  by 
proof  of  threats  or  inferred  from  defendanf a 
actions  and  tbe  circumstances  of  tbn  crime  or 
manner  of  ita  commleaion. 

4.  Homicide  I— Clronmstanees  •stabllshing 
malloa  atated. 

If  the  jury  believed  that  sccuaed  armed 
himself  and  sought  deceased  for  the  purpose 
of  killing  or  seriously  injuring  him  with  or 
without  bringing  on  an  altercation  and  shot 
him  to  death,  audlee  aforethought  waa  estab- 
lished. 

5.  HemMde  ^332(2)— Verdlot  of  gnllty  held 
■ot  result  of  pasaloa  or  prejadloe,  and  aot 
palpably  or  flagrantly  against  tbe  evidence. 

Tbe  jury  is  the  Judge  of  witnesses'  credi- 
bUity  and  of  the  facts  in  a  criminal  case,  and 
its  verdict  of  guilty  of  murder  cannot  be  dis- 
turbed where  not  so  contrary  to  tbe  evidence 
aa  to  ^pear  to  be  tbe  result  of  passion  or 
prejudice  and  not  palpaUy  or  flagrantly  against 
the  evidence. 

Appeal  from  Circuit  Court,  Harlan  Coun^. 

Thomas  Clonlnger  was  convicted  of  mur- 
der, and  he  appeals.  Affirmed. 

Hall,  Jonee  ft  Lee  of  Harlan,  for  the  ap- 
pellant. 

Chas.  I.  Dawson,  Atty.  Oen.,  and  Thos.  B. 
McGregor*  Asst.  Atty.  Gen.,  for  tbe  Common- 
wealth. 


HUBT,  O.  3.  The  appellant,  Thomas  Clon- 
Inger,  at  Baxter,  a  railroad  station  near  Har- 
lan, shot  J<^  Callahan  to  death.  He  made 
use  of  a  pistol,  and  discharged  five  shots, 
and  the  result  waa  tbe  Instant  death  of  bis 
victim.  Each  of  the  shots  took  effect,  and 
one  penetrated  Callahan  trom  his  back, 
Clonlnger*  having  been  diarged  with  the 
crime  of  willful  murder,  by  Indictment,  upon 
a  trial  waa  found  to  be  guilty  by  the  vw- 
dtct  of  the  Jury,  and  his  pimlahment  fixed  at 
imprisonment  during  life  He  was  denied  a 
new  trial,  and  a  Judgment  rmdered  in  ac- 
cordance with  the  verdict,  and  frmn  the  Judg- 
ment he  baa  appealed. 

While  In  his  motion  for  a  new  trial  the  ap- 
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pcSlont  msidgned  rarloas  alleged  erron  of  tbe 
trial  court  as  grounds  for  granting  him  a  new 
trial,  upon  this  anieal  he  has  abandoned 
all  but  the  alleged  error  In  rtfosing  to  set 
aside  the  Terdlct  of  ttie  jury  upon  the  ground 
that  the  Terdlct  is  against  the  evidence,  and 
Is  not  supported  hy  a  soffldency  of  eridenoA. 

t1}  Formerly  the  wdU-establiShed  rule  waa 
to  refose  a  new  trial  upon  the  ground  that 
the  Terdlct  was  against  the  erldsDC^  if  there 
was  any  erldenca  which  conduced  to  prove  the 
guilt  of  tlie  accused  of  the  crime  charged, 
but  since  the  amendment  of  Sfarch  23,  1910, 
to  aectltn  2SL  of  the  Orlmlnal  Code,  which 
authorizes  this  court  to  review  the  decisions 
of  the  trial  court  upon  motions  for  a  new 
trial,  a  decision  upon  the  ground  that  the 
ertdence  was  insufficient  to  support  the  ver- 
dict Is  reviewable  by  this  court.  But  It  has 
nlso  consistently  been  held  that  a  new  trial 
will  not  be  ordered  by  this  court  where  the 
trial  was  fair,  unless  the  verdict  Is  palpably 
and  flagrantly  against  the  weight  of  the  evi- 
dence. Wilson  V.  Com.,  140  Ky.  1,  130  S.  W. 
794;  Blanton  v.  Com..  147  Ey.  812,  146  S. 
W.  10;  Lucas  v.  Com.,  147  Ky.  744,  145  8. 
W.  701;  Crews  v.  Com.,  155  Ky.  122,  169 
S.  W.  638;  Edmonds  v.  Com.,  149  Ky.  242, 
147  8.  W.  881;  May  v.  Com.,  164  Ky,  112, 
175  S.  W.  17 ;  Cbaney  v.  Com.,  149  Ky.  472, 
149  8.  W.  923 ;  Black  v.  Com.,  164  Ky.  144, 
156  &  W.  104S.  In  the  latter  case  it  was 
said: 

"There  Is  seldom  a  criminal  case  tried  in 
which  there  is  not  sharp  conflict  in  the  evi- 
dence introduced  for  the  commoawealth  and 
the  accosed,  and  we  have  adopted  the  sound 
rule  of  not  interfering  in  criminsl  cases,  or  in- 
deed dvH  cases,  with  the  finding  of  the  Jury 
upon  Aspnted  questions  of  fact  unless  It  af- 
firmative^, and,  we  might  say,  at  first  Uosb, 
appears  that  their  verdict  Is  so  contrary  to 
the  evidence  as  to  make  it  appear  that  It  was 
the  result  of  passion  or  prejudice." 

There  are  many  sound  reasons  for  the 
above  rule,  among  which  are  that  the  Jury 
sees  and  bears  the  witnesses  and  probably 
Is  acquainted  with  their  characters,  habits, 
and  degrees  of  Intelligence,  and  know  the  ob- 
jects mentioned,  and  thus  Is  enabled  to  more 
correctly  estimate  the  wel^t  to  be  given  cir- 
cumstances, and  the  Inferences  to  be  drawn 
from  them,  and  there  are  other  reasms  not 
necessary  to  be  here  enumerated. 

[2-41  The  appellant,  by  his  brief,  does  not 
seem  to  contest  the  fact  that  the  evidence 
was  such  as  from  which  the  Jury  might  have 
properly  found  him  to  be  guilty  of  voluntary 
manslau^ter,  hat  it  is  seriously  insisted 
that  there  was  no  evidence^  or  at  least  not  a 
suffldency  of  1^  to  Justify  the  Jury  In  flading 
him  to  be  gnllty  of  murder.  A  detailed  state- 
ment (Mt  the  testimony  of  the  various  witness- 
es will  not  be  attempted,  nor  Is  snch  neces- 
sary to  indicate  the  bsisls  ot  the  (pinion 
arrlTed  at,  but  it  is  necessary  to  state  the  es- 


sential facta  to  Indicate  tbe  buAi  of  fbe  Oie- 
orles  of  ttu  comnumwealQi  and  the  app^ 
lant,  req>ectlTedy.  The  victim  of  the  bemi- 
cide  was  engaged  In  assembling  a  wagoa  near 
the  depot  at  Baxter,  and  bad  besn  so  engaged 
since  the  wrly  morning  of  the  day  upon 
which  he  was  daln  at  about  Iialf  mtber  11 
o^tiock,  Sereral  pmons  other  tlian  the  ae- 
cnsed  and  ttw  deceased  wwtt  about  ttte 
grounds,  but  no  one  seems  to  bave  been  giv- 
ing his  attention  to  Callahan  until  attracted 
by  the  r^ort  of  the  first  pistol  shot  discharg- 
ed by  the  appellant  Tbe  accused  raided 
with  his  son,  Harmon  Clonlnger,  about  one- 
half  mile  frmn  tbe  depot.  Harmtm  Clonings 
and  deceased  were  enemies,  and  exerdaed 
their  dislike  by  causing  each  other  to  be  ai^ 
rested  and  tried  for  alleged  <^Mise8  three 
or  four  times  during  the  previous  twdve 
months.  Just  two  days  before  the  homicide 
Callahan  had  caused  Harmon  Clonlnger  to 
be  arrested  upon  a  charge  of  violating  the 
laws  prohibiting  the  sale  of  liquor,  and  at 
the  trial  before  the  magistrate  the  act;a8ed 
was  present  and  exhibited  some  feeing  upon 
the  subject.  Two  or  three  months  previous 
to  the  homicide  tbe  accused  bad  remarked 
that  If  CaUaban  should  "cross  bis  path"  he 
would  kill  blm.  On  tbe  evening  before  his 
death  Callahan  stated  to  an  acquaintance 
that  the  Clonlngers,  tether  and  son,  owed 
him  a  debt,  that  he  had  glvra  th^  a  suffi- 
cient time  In  which  to  pay  it,  and  that  he 
was  Intending  to  take  steps  to  compel  pay- 
ment, and,  If  he  could  not  secure  tbe  pay- 
ment of  the  debt  by  law,  he  would  have  re- 
course to  some  other  means.  These  state- 
ments by  Clonlnger  and  his  victim  about  each 
other  were,  however,  not  communicated  to 
either.  On  the  day  of  the  homicide  Harmon 
Clonlnger  was  about  the  depot  for  an  hour 
or  more  while  Callahan  was  engaged  In  as- 
sembling the  wagon,  and  had  come  there,  be 
claimed,  to  purchase  cartridges  or  cartridge 
shells,  and  did  purchase  them  from  a  mer- 
chant in  Baxter.  He  returned  to  Ms  home, 
where  the  accused  was,  near  11  o'clock,  and 
after  having  dinner  returned  to  the  depot, 
the  accused  accompanying  him.  Before  leav- 
ing his  home  for  the  depot,  the  accused  put 
his  revolver  In  his  pocket,  whldt  he  did,  as 
he  claimed,  with  tbe  Intention  of  making  a 
sale  of  It  at  Baxter.  He  claimed  that  his 
purpose  in  going  to  Baxter  was  to  pay  a 
small  debt  which  be  owed  to  a  merdiant 
there,  and  to  secure  some  tobacco,  bat  be 
did  not  pay  the  debt,  although  he  saw  tbe 
individual  to  whom  he  owed  It,  and  who  tes- 
tified that  he  was  unable  to  r^emba  wheth- 
er or  not  the  accused  was  Indited  to  him, 
nor  did  he  obtatai  the  tcAncoo- desired.  Har- 
mon CAoninger  claimed  that  be  retnmed  to 
the  depot  for  tbe  purpose  of  sedlng  tba  com- 
pany  of  eertatat  persons  to  go  wttb  blm  vpaa 
a  hunt  for  rabbits.  WiOiln  5  to  10  ndnnte^ 
as  estimated  by      different  persons  who  de- 
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posed  to  aeelos  the  Gloningers  coming  to  or 
arrlvliig  At  tbe  depot,  tbe  accused  bad  gone 
to  a  place  where  Callahan  was  at  work  aa- 
•embllng  the  wagon,  and  several  persona 
were  attracted  by  the  r^rt  of  a  reTolrer, 
and,  looking  In  that  direction,  saw  Callahan 
holding  hla  band  In  front  of  his  face,  and 
accnaed  shooting  him.  After  he  fell,  tbe 
accused  dlschai^ed  one  more  shot  Into  him, 
but  he  claims  that  was  done  accidentally. 
The  accused  then  Immediately  returned  to  Ua 
home,  claiming  cm  the  way,  and  after  hla  ar- 
rival (here,  that  Callahan  had  broken  bis 
arm,  by  striking  him  with  a  monkey-wrench, 
but  refused  to  permit  his  arm  to  be  exam- 
ined. There  were  no  weapons  of  any  kind 
found  npcm  or  about  the  body  of-  Callahan, 
except  a  pocketknlfe,  which  wag  closed,  In 
one  of  bis  pockets.  A  glove  was  npon  one 
of  hla  hands,  and  Its  mate  was  lying  near  bis 
other  hand.  A  monkey-wroich  was  lying  up- 
on the  bounds  of  the  wagon  several  feet  from 
where  tbe  body  lay.  A  short  time  after  the 
accused  arrived  at  his  home,  according  to 
several  witnesses,  he  was  under  the  influence 
of  Intoxicating  liquors,  but  be  claims  to  have 
gotten  in  that  condition  after  Callahan  was 
killed.  Upon  the  trial  the  appellant  testi- 
fied that  after  ahivlng  at  the  depot  from 
his  home  he  visited  a  toilet  which  was  sit- 
uated near  where  Callahan  was  at  work,  and 
when  be  came  ont  of  tbe  toilet  be  engaged 
Callahan  in  a  friendly  conversation,  but  the 
latter  without  provocation  abused  him,  threw 
a  monk^-wrench.  or  something  of  similar 
character,  at  blm,  and  which  atruck  npon  the 
arm  and  knocked  him  to  the  ground,  and 
then  advanced  upon  him,  continuing  to  strike 
at  him  with  his  hand,  or  at  least  there  is 
no  testimony  to  tbe  eCfect  that  Callahan  had 
any  object  In  hla  hand.  When  the  accused 
arose  from  tbe  ground,  according  to  his  state- 
ment, he  commenced  to  shoot,  and  continued 
untU  Callahan  feU.  Harmon  Qonlnger  cor- 
roborates  the  accused  fully  in  the  above 
statement,  except  as  to  tbe  cmTmatlon 
which  tbe  accused  claimed  to  have  had  with 
his  victim  before  the  fighting  commenced, 
and  other  witnesses,  two  of  whom  are  broth- 
er-In-laws of  Harmon  Cloninger,  corroborat- 
ed tbe  accused  In  part  by  testifying  that  Cal- 
lahan, after  their  notice  was  attracted  tibe 
shooting,  was  striking  at  accused  with  one 
hand,  and  apparently  trying  to  seize  him 
with  the  other,  while  accused  was  wgaged  la 
shooting,  and  one  of  the  wltnesaea  deposed 
that  the  accused  was  knocked  or  thrown  back 
npon  the  ground,  so  Qiat  his  hand  rested  np- 
on it,  before  he,  discharged  the  first  shoL 
This  witness  also  testified  that  Callahan  was 
holding  his  hand  In  fnmt  of  his  face.  From 
this  evidence  It  doea  not  appear  whether 


Callahan  was  assaulting  tbe  accused  or 
whether  he  was  attempting  to  save  himself 
by  seising  the  pistol,  or  kiUKklng  it  out  of 
tbe  hand  of  the  accused.  Tbe  arm  of  the  ac- 
cused was  not  broken,  and  had  no  visible  mark 
at  any  time  which  Indicated  that  he  bad  re- 
ceived a  blow  upwa  It  snfildently  fordUe  to 
knock  him  to  the  ground,  or  In  fact  any  kind 
ot  blow. 

Of  course,  before  one  can  be  guilty  of  mur- 
der, he  most  be  actuated  by  malice  afore- 
thought in  doing  the  acts  which  result  In 
the  death  of  another.  This  means  that  a 
predetermination  to  kill,  and  that  without 
lawful  reason,  must  exist  previous  to  tbe  act 
of  killing,  but  it  la  Immaterial  at  what  time 
previously  the  predetermination  was  formed, 
If  it  existed  at  the  time  of  tbe  killing.  The 
existence  of  malice  aforethon^t  may  be 
shown  by  proof  of  threata,  or  may  be  infer- 
red from  actlmis  of  tbe  accused,  from  the 
drcnmstances  of  the  crime,  and  tlie  manner 
of  its  oommlsslcm.  The  Jury,  In  arriving  at 
Its  verdict,  necessarily  determined  that  tbe 
accused  did  not  commit  tbe  bomldde  in  bis 
necessary  or  apparently  necessary  self-de- 
fense, and  the  d^ree  of  his  crime  was  In 
that  Instance  dependent  upon  whether  he 
committed  the  crime  In  a  sudden  affray,  or  In 
a  heat  of  passion,  superinduced  by  sufficient 
provocation,  wthont  previous  malice,  or 
whether  he  was  actuated  by  malicious  mo- 
tives. In  determining  this  question,  tbe  jury 
was  entitled  to  take  Into  consideration  tbe 
facts  and  drcnmstances  which  it  believed 
from  the  evidence  to  be  established.  If  it 
believed  from  tbe  evidence  that  the  accused, 
with  the  purpose  of  killing  or  doing  serious 
bodily  barm  to  the  deceased,  armed  hlms^ 
sought  out  the  deceased,  and  either  with  or 
without  bringing  <m  an  altercation  with  blm 
shot  htm  to  death,  there  could  be  no  ques- 
tion of  tbe  existence  of  mallcp  aforethought 
upon  his  part  and  It  cannot  be  said  that  the 
fttcts  and  circumstances  proven  and  the  In- 
ferences  to  be  drawn  from  such  t&cts  and 
circumstances  were  not  suffldent  to  support 
a  finding  that  tbe  accused  had  predetermined 
to  commit  the  bomldde. 

[S]  The  Jury  le  the  judge  of  the  credibility 
of  tbe  witnesses  and  what  the  facts  of  a 
criminal  case  are,  and  its  verdict  will  not  be 
disturbed  tmless  it  la  so  contrary  to  the  evi- 
dence as  to  appear  to  be  the  result  of  pas- 
sion and  prejudice,  &n&  a  consideration  of 
the  facts  and  drcumstances  heretofore  detail- 
ed indicates  clearly  that  thete  Is  no  reason 
to  set  aside  the  verdict  upon  the  ground  that 
It  is  palpab^  or  flagranO^  against  Che  evi- 
dence. The  trial  was  fair  and  nncommonly 
free  from  error. 

The  indgmwit  is  therefore  afllrmed. 
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DENNIS  V.  FIRST  STATE  BANK  OF 
ELKHORN  CITY. 

(Ooart  (rf  Appeals  of  Kentockr.  Jane  7* 
1921.) 

Banks  and  banking  «=954(3)^a»hler  Habla 
for  negllgeiioe  In  naklng  loaas*  thoHBh  u- 
thoriml. 

A  bank  cashier  who  pemiltted  a  depositor, 
whom  he  knew  or  coald  have  known  by  eier- 
cisiiig  ordinary  diligence,  was  iusoIveDt  and  a 
nonresident  of  the  state,  with  no  property 
therein  subject  to  execution,  to  overdraw  his 
accoQiit,  and  accepted  from  him  and  discount- 
ed a  note  in  the  amount  of  the  overdraft,  in- 
dorsed by  sureties  wbom  he  knew  to  M  In* 
solvent,  was  liable  to  the  bank  for  his  ne^- 
gence,  whether  or  not  he  had  anthori^  to 
make  neb  loans. 

Appeal  from  Circuit  Conrt,  Pike  County. 

Action  by  the  First  State  Bank  of  Elkhom 
City  against  Percy  T.  Dennis.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Plcklesimer  &  Steele,  of  Pikevllle,  tor  ap- 
pellant 

J.  B.  Chllden,  of  FUnrlU^  for  appeUea 

TDBNEB,  a  This  Is  an  action  by  the 
plaintLfl  bank  against  the  defendant  Dennis, 
ita  former  cftshier. 

The  ozlKlnBl  petition  all^^  that  the  de- 
fendant, whUe  be  was  such  cashier,  permit- 
ted me  Johnson  to  orerdraw  his  account  in 
said  bank  In  the  sum  of  S800,  and  also  ac- 
cepted a  note  in  the  sum  of  ^00  from  said 
Johnson,  and  that  neither  the  note  nor  the 
overdraft  had  been  paid  by  the  said  John- 
son, or  by  any  one  for  blm,  and  that  neither 
of  them  was  c(dlectlble.  It  was  alleged  that 
at  the  time  of  these  transactions  It  was 
against  the  rules  of  the  bank,  and  against 
the  contract  of  ^ployment  of  defendant  as 
such  cashier,  to  permit  overdrafts,  and  that 
It  was  agreed  that,  should  he  as  such  cashier 
permit  overdrafts,  he  was  to  be  personally 
liable  to  the  bank  for  the  full  amount  of  the 
same.  And  it  was  farther  alleged  that,  under 
the  contract  of  employment  of  defendant  as 
cashier,  and  under  the  law  and  custom  In 
force  at  tbe  time,  the  defendant  had  no  right 
or  authority  to  loan  money  on  a  note  unless 
the  loan  was  approved  by  its  board  of  direc- 
tors. And  it  was,  in  substance,  alleged  that 
the  d^endant,  in  violation  of  his  contract  of 
employment,  aod  of  the  law  an^  custom  In 
force  at  the  tlm^  p^mitted  Jobnson  by  the 
overdraft  and  by  discounting  his  $300  note, 
to  beonne  indebted  to  the  bank  In  the  sum  of 
$600,  ndther  of  which  sums  has  ever  been 
collected  or  can  be  collected. 

It  was  farther  alleged  that  during  the 
defendant's  incumboicy  as  cashier  he  nei^i' 
gently  failed  to  cause  to  be  ^tested  a  note 
for  $300  executed  by  one  Bowling  and  in- 


dorsed by  certain  other  parties,  and  tiiat  be- 
cause of  such  negligent  failure  to  protest 
payment  could  not  be  enforced  against  the  in- 
dorsers,  and  the  note  was  not  ndlectlble 
as  against  Bowling. 

An  answer  seems  to  have  been  filed  to  tbe 
original  petition,  bnt  was  lost,  and  there  Is 
an  agreement  of  record  travendng  Its  allega- 
tions. 

Subsequently,  however,  an  amended  peti- 
tion was  filed,  wherein  it  was  alleged  that 
the  man  Johnson,  whom  the  defendant  per- 
mitted to  overdraw  his  account,  was  at  the 
time  both  Insolvent  and  a  aonresident  of  this 
state,  and  had  no  property  In  this  state  sub- 
ject to  execution,  and  that  these  facts  were 
either  knoUoi  to  the  defendant  or  could  have 
been  known  to  blm  by  the  exercise  of  ordi- 
nary dlllgenoe.  It  was  farther  alleged  thst 
the  overdrafts  and  notes,  executed  by  John- 
son and  discounted  by  the  bank,  are  not 
now  collectible,  and  never  were  at  any  time 
collectible  by  the  bank,  and  that  the  prin- 
cipal and  sureties  la  the  note  were  at  all 
times  Insolvent,  and  that  this  fact  was  known 
to  the  defendant,  or  could  have  been  found 
out  by  him  by  the  exercise  of  diligence.  It 
was  further  alleged  in  the  amendment  that 
during  the  period  defendant  was  cashier  of 
the  bank  there  was  In  force  a  resolutloo 
adopted  by  the  bank,  the  existence  of  which 
was  known  to  the  defendant,  whereby  the 
cashier  was  to  be  held  responsible  for  all 
loans  and  discounts  not  authorised  or  direct- 
ed by  the  board  of  directws,  and  that  nei- 
ther of  the  loans  to  Jt^son  wu  so  anttior^ 
iced  or  directed  by  the  board  of  directns,  or 
any  of  them. 

The  allegations  of  this  amendment;  so  Car 
as  the  record  discloses,  were  undenied. 

Tbe  action  was  originally  brought  in  equity 
and  was  prepared  and  tried  out  ss  an  eqni- 
table  action  without  objection.  After  the 
taking  of  all  tiie  evidoice,  the  cause  was  sub- 
mitted, and  the  court  entered  a  Jndpnent 
against  the  defendant  for  $700,  being  the 
amount  of  the  $300  Jobnson  note  discounted 
by  the  cashier,  tbe  $300  note  accepted  by  tbe 
cashier  to  cover  the  overdraft,  and  the  $100 
Bowling  note  which  the  defendant  failed  to 
have  protested. 

It  is  apparrait  that  under  tbe  state  of  tiM 
pleadings  there  could  have  been  no  other 
Judgment  as  to  the  two  Johnson  transactions, 
for  tbe  allegations  of  the  smendment,  whidi 
are  undailed,  are  that  the  defendant,  know- 
ing Johnson  to  be  Insolvent  and  knowing 
him  to  be  a  nonreddent,  and  kuowteg  that 
he  bad  no  property  in  tbis  state  subject  to 
execution,  and  knowing  that  the  sureties  or 
indorsers  on  his  said  note  were  each  insol- 
vent, was  negligmt  in  contracting  such  an 
obligation  for  tbe  bank;  and  under  those 
undmled  allegations  it  Is  Immaterial  wheth- 
er be  bad  antbwity  to  make  8U(A  loans  or 
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not.  V<a»  If  ha  bad  mcih  anthwltyi  It  was 
tuunlatakable  negl^enae  to  omtract  aocli 
debts  f6r  the  bank. 

As  to  tbe  faQnre  to  hare  the  Bowling  $100 
noto  protested,  It  Is  suffidait  to  say  tbat  the 
defendant  In  his  evidence  practically  admtto 
his  negligence  In  that  respect  and  avows  his 
willingness  to  be  held  lespondble  for  that 
amount. 

Notwithstanding  Ha  state  of  the  pleadings, 
the  case  was  tried  out  on  its  merits,  and  it 
may  not  be  Improper  to  say  tb.a.t  we  have 
fully  examined  the  evidence  and  approve  of 
Judgment  of  th»  chancellor. 

The  judgment  Is  affirmed. 


IRVINE  DEVELOPMENT  CO.  V.  CLARK. 

(Court  of  Appeals  of  Kentucky.  June  8, 
ld21.) 

1.  Evldsees  ^»t74V^— Netther  sftaoy  sor  ex- 
test  ess  be  established  by  eplalon  evidsBos. 

Neither  sn  agency  nor  the  extent  thereof 
csn  be  cstaUished  by  opinion  evidence. 

2.  Coatraets  ^928(3)— Evidenoe  Intsfflolest 
to  «hew  that  plalstHT  bad  oontraot  with  de- 
leadaat  develepsieBt  oompany  to  drill  oil  well. 

In  an  action  against  a  development  com- 
pany for  labor  performed  in  drilling  an  oil 
well  on  the  property  of  a  third  party,  an  oil 
company,  CTidence  held  insnfflcient  to  show 
againat  defendant  deTelopment  company  either 
an  ezpresa  or  an  implied  contract  to  pay  plain, 
tiff  for  drOling  the  veil,  showing  rather  that 
plaintUTs  contract  was  with  the  oQ  oompany. 

Appeal  from  Olrcuit  Court,  Clark  Goont?. 

Actltm  by  H.  W.  CSark  against  the  Irvine 
Dav^fnnneBt  Company.  B'^om  Judgment  for 
plaintiff,  defendant  appeals.  Bevarsed  and 
remanded. 

J.  T.  Metcalf,  of  Winchester,  J,  O.  Jones, 
of  Frankfort,  J.  Barton  Rettew,  of  Philadel- 
phia, Pa.,  and  Morris  &  Jones,  of  Frank- 
fort, for  appellant. 

C.  r.  Spencer  and  O.  S.  Moffett^  both  of 
Wiiicbester,  for  aiipellee. 

CLARKE,  T.  This  is  an  appeal  by  tiie  de- 
fendant from  a  judgment  for  $2,329J!0  ren- 
dered against  It  In  favor  of  the  plaintiff,  now 
appellee,  for  labor  performed  by  him  in  drill- 
ing an  on  well  upon  the  property  of  another 
than  the  def«idant,  namely,  the  New  York- 
Irvine  OH  Company,  called  hn-einafter  the 
"oil  company." 

Considerable  portions  ot  the  briefs  are  de- 
voted to  a  dlscnsslon  of  whether  or  not  the 
petition  is  a  declaration  upon  an  express  or 
an  Implied  contract,  but  It  will  not  be  neces- 
sary for  us  to  consider  tbat  question,  because 
of  our  conclusion  that  there  ia  no  evidence  to 
sustain  either  and  that  the  court  erred  in 
overruling  defendant's  motion  for  a  directed 
verdict  made  at  the  conclusion  of  plaintiff's 


evidence  and  renewed  after  all  of  the  evl- 

denoe  had  beoi  heard. 

Plaintiff  had  a  written  cmtract  with  de- 
fendant to  drill  an  oil  well  on  the  A.  8.  Fas- 
ley  leasiB  owned  by  defendant  at  fUIO  pev 
linear  foot,  which  contract  contained  the  pro- 
vision that  the  d^endant  was  to  pay  the 
plaintiff  "$60  per  day  in  case  of  any  delay 
in  drilling  on  said  leaae  if  said  party  <tf  the 
first  part  plaintiff)  Is  on  ttie  lease  and  ready 
to  drill  and  the  delay  is  the  cause  of  the 
second  party  (defaidant)." 

Mr.  H.  C.  Jordon  was  the  resident  manager 
of  both  flie  defendant  and  the  oil  company, 
both  of  which  were  nonresident  corporations, 
^lortly  after  plaintiff  began  to  drlU  the  well 
upon  the  Pasley  lease,  operattms  were  esttq^ 
ped  by  an  injunctloo,  and  Jordon  directed 
plaintiff  to  move  his  rig  onto  the  Hiram 
Reed  lease,  which  was  some  five  or  six  miles 
distant  iTrom  the  Pasley  lease  and  was  owned 
by  the  oil  company.  Plaintiff  drilled  two 
weUs  upon  the  Beed  lease  and  at  the  direct- 
tlon  of  Jtndon  presented  his  bill  (b^eSoT  to 
and  was  paid  by  tbe  <^  eunpany.  Aftv  the 
completion  of  these  two  wdls  up<m  the  Beed 
tract,  JMdon  directed  plaintiff  to  move  bis 
rig  to  the  Wince  Friend  lease,  also  owned 
the  oil  company,  and  to  drill  a  well  upon  that 
lease,  and  it  Is  to  recover  for  Uie  mxA  done 
by.  tdalntlff  upon  the  Fiioid  lease  that  lie 
has  institated  this  action.  It  is  at  once  ap- 
parent that  plaintiff  was  not  entitled  to  re- 
ooTW  of  the  defoidant  development  onnpany 
for  the  work  he  performed  upon  the  lease  of 
the  oil  company,  an  entirely  different  corpo- 
ratknit  dther  under  an  exteuslcm  of  his  writ- 
ten cmitract  with  the  f  oanner  or  upon  a  quan- 
tum meruit,  unless  Jordon,  who  was  the  agent 
for  both  corporations  in  directln'g  plaintiff  to 
perform  the  work,  was  acting  as  tbe  agrat  of 
defendant  There  la  no  evidence  whatever 
that  In  so  doing  he  was  acting  as  defendant's 
agent,  «cept  the  bare  statement  of  the  plain- 
tiff In  answer  to  a  leading  question  of  his 
own  counsel,  and  that  this  is  not  true  and 
was  so  understood  by  the  plaintiff  before  he 
drilled  the  well  on  the  Friend  lease  is  shown 
beyond  doubt  Ijy  his  own  testimony.  He  ad- 
mits that  when  he  had  completed  the  two 
wells  upon  the  Beed  lease,  and  before  he 
moved  to  the  Friend  lease,  he  was  directed 
by  Jordon  to  present  his  bill  for  drilling  the 
two  wells  upon  the  Beed  lease  to  the  oil  com- 
pany ;  that  be  did  so ;  and  that  the  company 
paid  same  by  check.  He  further  admits  that 
he  knew  Jordon  was  the  agent  of  both  com- 
panies and  that  the  oil  company  and  not  de- 
fendant owned  the  Friend  lease;  tbat  he 
asked  Jordon  to  which  company  he  should 
present  his  bill  for  drilling  tbe  well  upon  the 
Friend  lease,  and  was  directed  to  present  It 
to  the  aSl  company,  which  he  did ;  and  that 
he  never  presented  any  bill  for  same  to  the 
defendant  or  suggested  in  any  way  to  Jordon 
or  the  d^endant  tbat  he  was  looking  to  it 
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for  iMtymait  prior  to  the  faiBtUntion  of  tUa 
ftctloo. 

[1]  Ibe  role  Is  tluaaagtitj  estabUabMl  Oat 
nelthw  an  agougr  nor  tba  extent  tliereof  can 
be  eBtaUIabed  by  t^taklon  erldenee.  It  to  Oiu 
stated  in  2  a  J.  MS: 

'*A  witneH  mi  ths  issns  of  sten^  mnst 
state  only  tbe  tacts  snd  circmnstances  eoncem- 
isg  the  vaiions  traasacHons,  leavhig  the  conrt 
or  Jury  to  detennine  vhether  or  not  an  agency 
was  created,  and  hence  may  not  give  hia  opia- 
ion  or  state  his  conclusionB  aa  to  the  ezlatence 
of  the  agency  or  the  nature  and  extent  of  the 
agent^s  authority.** 

[1]  Than  to  fiioeftire  absolntely  no  erl- 
dsaaee  that  Jordon  bad  any  anthority  to  bind 
defendant  f&r  work  he  mlglit  order  for  the 
oU  onnpany,  plaintiff  does  not  even  so  state; 
and  Us  statement  that  in  so  doing  Jordon 
was  acting  for  defendant  to  prorm  by  hto 
own  admissions  on  the  facts  to  be  bat  an 
unwarranted  conclusion  and  without  proba- 
tlTB  valnew 

Hence  plalntitt  by  hto  evidence  did  not 
prove  against  def^dant  eitliw  an  express  or 
an  Implied  otmtnct  to  pi^  bim  tor  drllUng 
Uie  well  upon  die  Frloid  lease  owned  by  the 
€ltl  company.  Nmt  was  hto  case  made  oat  1^ 
tbe  evtdenoe  tor  t&e  defendant 

Jordan  testUed  that  he  emi^oyed  On  de- 
fendutt  to  perfonn  the  work  here  Involved 
for  tlie  oH  company  and  not  the  d^iendant 
development  company,  and  Uiat  he  bo  inform- 
ed the  plaintiff  at  the  time.  That  thto  to 
tme  to  oonclnslvdy  established  letters  in- 
trodnced  by  the  defaidant  irtiidi  plaintiff 
wrote  to  H  r.  Jordon  and  to  the  oil  company. 

Just  after  plaintiff  moved  hto  rig  to  flie 
Friend  lease  and  started  drilling  the  well  on 
sam^  he  wrote  a  letter  to  Mr.  Jwdoo  in 
which  he  said,  among  other  things: 

"What  company  will  I  charge  the  account  to? 
I  beUera  yon  told  me  one  time  but  I  have  fw- 
gotten  and  I  have  no  contract  to  refer  to.** 

A  few  days  later  he  made  ont  a  bill  to  the 
New  ToriE-Irrlne  OU  Company  and  mailed  It 
to  Mr.  Jord<m  as  its  agent  for  the  expense  of 
moving  hto  drilling  outfit  from  the  Reed  to 
the  Friend  lease.  About  a  month  later  be 
wrote  Mr.  Jord(»i  a  letter  which  begins: 

"Will  drop  yoo  a  few  lines  to  see  if  yon  have 
heard  from  the  New  York-IrTine  Oil  Company. 
I  have  not  heard  from  the  Move  Bill  and  I 
think  it  is  time.  I  paid  out  my  money  a  long 
time  ago  for  tiiem.** 

Thto  lett»  ends  witli,  "Please  ^ve  me  a 
reply  in  regard  to  ttie  New  fork-Irvine  Oo. 
witbont  d^y."  When  he  completed  drllUng 
the  well,  he  sent  hto  bill  therefor  and  fin- 
plugging  same  to  the  "New  ToA-Irvina  Oun- 
pany."  A  few  weeks  stiU  later,  he  wrote  Mr. 
Jordon  another  letter,  in  which  he  said: 

"I  begin  to  want  to  aee  some  money.  I  have 
written  to-day  to  the  New  Torfc  Company.  If 
they  don*t  make  aw  reply  I  will  have  to  gbn 
it  to  attorney." 


The  lettar  to  the  New  Toik  Oompany  aboive 
referred  to  waa  ant  by  regtoteced  maU.  and 
to  aa  follows; 

"Foniace,  1^. 
"New  York-Irvbw  00  Co..  New  Tork,  N.  T. 
—My  Dear  Sira:  A  long  time  ago  I  sent  yoar 
man  Jordon  at  Wlncfaeato',  Ky.,  the  move  bill 
to  the  Wince  Friend  farm  $1,067.50  Uter  aent 
him  the  biU  for  drilling  the  weU  (4/8)  $1,242.00 
I  have  called  his  attention  to  the  fact  these 
bills  has  not  been  paid  he  repllea  he  had  writ- 
ten also  wired  yon  and  it  appeared  yon  ^ve 
it  no  attention  Pleaae  give  thia  yoor  attention 
and  send  me  diecfc  by  return  mail  for  the  bills 
9%820  S0  as  I  win  be  oomp^lsd  to  pat  it  in 
attorney's  hands  fsr  edtoetton. 

*'Toan  tndy,  H.  W.  Oark.** 

Great  stress  is  laid  by  connBel  for  plaintiff 
vjfoa  the  tect  that  he  refused  to  sign  a  wrtt^ 
tm  contract  with  the  New  Toric-Irvlne  OU 
Company  for  drilling  the  wells  open  the 
Reed  lease  which  Mr.  Jordon  delivered  to 
him  to  duplicate  viiUe  he  was  drilling  those 
wells.  It  to  insisted  that  bto  refusal  to  sign 
ttito  contract  was  notiee  to  tihe  d^endant 
throngh  its  agent  Jordon  that  be  waa  onwfll- 
Ing  to  perfbnn  work  for  toe  <^  ccnnpany; 
but,  even  if  this  were  true,  that  fact  would 
not  be  BuflBdent  to  charge  defendant  tot  worit 
that  plaintifl  Was  pwformlng  npmi  the  vrvp- 
erty  of  anotha  and  not  Totder  conlracC  with 
or  by  diTectl(m  of  defendant  or  J<adon  aa  ito 
agent. 

Equally  unfounded  to  the  contention  that 
the  work  d<»w  by  plaintiff  on  the  Friend 
lease  as  directed  by  Jordim  waa  done  tor  de- 
fendant under  an  anttiorized  eztmsion  of  the 
written  contract  with  reference  to  the  Pas- 
ley  lease.  The  sam  of  the  argument  In  aop- 
port  of  thto  contention  to  that  the  provislMi, 
In  that  contract  quoted  above,  for  the  pay- 
ment by  defmdant  of  $60  per  Aaj  daring  any 
dtiay  for  which  platotiff  was  not  reeponsibleh 
autboriaed  Jordrai  to  employ  ^atotUTs  time 
for  defendant  during  the  delay  occasicmed  by 
the  Injunction  and  that  he  was  so  acting 
when  he  directed  platotlfl  to  drill  the  wells  on 
the  Reed  and  FrUmd  leases,  or  at  leaat  that 
plalntitt  was  Jnstifled  in  so  y^wwtttg.  Ob- 
vloualy,  however,  aoch  a  provtoioa  and  any 
contingency  that  might  arise  thereunder 
could  not  possibly  be  crastrned  toto  an  ao- 
tbority  for  Jordon  to  onploy  i^aintiff  to  per* 
form  work  for  another  than  tt»  defendant 
But  evm  if  such  an  extaisloa  <ff  the  contract 
might  be  ineeamed  as  to  title  work  done  aa 
the  Reed  tract  upon  the  assomptlMi  that 
ptolntiff  reasonably  bdleved  he  was  tbem  tor 
defendant  and  by  its  consent,  wltfch  to  not 
tme  of  course^  It  could  not  poinibl^  apply  to 
WOTk  dime  on  toe  Friend  lease,  because  ^ain- 
tiff  knew  before  he  left  tba  Reed  lease  that 
he  was  working  for  Oi6  cH  company  and  not 
defendant 

Wherefore  toe  Ju^Upn^t  to  reversed,  and 
the  cause  remanded  for  another  trial  con- 
aistoit  herewitU 
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PEOPLE'S  BANK  OP  SPRINGFIELD  V. 

TRUE. 

<SDprenie  Court  of  TenneBsee.  June  18, 1921.) 


1.  Bulu  and  taaklag  «b»II8(2)— Cuhiw  ut 
prMBmetf  to  hava  oonHiileaM  kiowlad|«  to 
bank  wbea  lataratt  aatagaalitle. 

When  defutdant  gare  a  not*  to  h.,  vbo 
waa  acting  on  behalf  of  hi*  father,  and  the  fa- 
ther, in  nib«eqnentl7  aelllng  the  note  to  the 
bank  of  whidi  L.  was  cashier,  negotiated  both 
with  1a,  and  the  preudent  of  the  bank,  there 
was  no  presnmption  tbat  Ij.  communicated  to 
the  bank  bis  knowledge  of  tbe  (acts  out  of 
which  the  note  arose,  as  in  aasieting  in  the  sale 
of  the  note  for  the  benefit  of  bis  father  he  waa 
actios  in  a  capacity  where  lUa  interest  waa  a»> 
tafoniatie  to  Aat  <^  tba  bank. 

2.  Bills  and  Mtas  ^343-Grantea  trtvlns 
note  by  way  of  rastHutlon  liable  to  purchaser 
bavins  knowledge  of  fraudulent  transaction. 

If  ptopertr  was  conveyed  to  defendant  to 
prevent  the  grantor's  creditors  from  reacbing 
it,  defendant  could  not  escape  liaUlit^  on  a 
note  ezecnted  by  him  to  the  grantor  by  Way  of 
turning  back  to  the  grantor  part  of  the  pro- 
ceeds of  the  lands,  though  a  purchaser  of  the 
note  knew  of  the  fraudulent  transactioD,  as  the 
note  was  not  in  furtherance  ni  the  fraud  but 
In  diaafflrmanee  thereof. 

Appeal  txom  Chtficeiy  Oonrt,  Bobertaon 
County;  J.  W.  Stout,  Ghancellor. 

Salt  by  the  People's  Bimk  of  BprlngfleM 
against  H.  C.  Xru&  From  a  decree  tor  jdaln- 
tiff,  detMidant  appeals.  Affirmed. 

¥¥«»i«hM  Parks,  of  NashTille,  and  B.  L. 
Petft,  at  Etoringfleld,  tor  Basik. 
A.  Lu  Voney,  of  Springfield,  for  True. 

GBSfflN,  J.  Thla  salt  waa  bnmslit  1^  flie 
Fet^de^  Bank  of  Springfield,  hereafter  cUI- 
cd  oonolainant,  against  B.  C.  True,  bers- 
after  called  dtfendant,  to  recover  the  balance 
doe  CO  a  note  <tf  $7,000^  An  answer  ma 
filed  draylng  Uabillly,  and  by  way  of  croaa- 
UU  deffeodant  songlit  to  compel  a  eanodlar 
tfam  at  the  note. 

The  note  was  executed  payable  to  his  own 
order  by  defendant*  Indorsed  In  blank  by  him, 
and  delivered  to  K.  F.  Long  for  the  benefit 
of  hlB  father,  K  B.  Long,  and  n^otlated 
ttie  Utter  to  cuDptainant.  Two  payments 
were  made  on  the  note*  one  of  $600  and  one 
of  «1,000l 

On  the  bearing  the  diancdlw  found  that 
eomx^alnant  waa  an  Innooent  pnrchaaw  of 
the  note  for  value  before  maturity  and  de- 
creed in  Its  favor.  Vrcm  tide  decree  d»> 
Cendant  has  appealed  to  this  court 

A  xnaas  of  proof  waa  taken  In  the  case, 
whidh,  howerar,  we  do  not  find  It  neoeasaiy 
to  terlew.  Whatem  may  be  the  merita  at 
the  case  between  defendant  and  tbe  Longs, 
we  nrast  agree  with  the  dianceilor  that  the 
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complainant  la  an  Innocent  holder  of  Ihe  note. 

Undoubtedly  the  comxdainant  took  the  noto 
for  y^lm.  It  gave  in  consideratlim  thereof 
another  note  for  signed  by  J.  A.  Long 

&  Co.  and  another  note  for  $2,000  sigiir 
ed  by  B.  B.  Glorer  *  Oo.,  in  additt<m  to 
$1,600  cash.  TbiB  made  a  total  consideration 
of  96JS0O.  Tb&  first  payment  of  $500  waa 
made  on  the  note  before  the  bank  bought  It 
It  is  not  denied  that  the  bank  obtained  the 
note  before  its  maturity,  and  the  only  de- 
batable question  is  whether  the  bank  tottk 
the  note  under  such  drcnmstanoea  as  to 
chaxge  It  with  notice  of  defenses  allied  to 
exist  in  ftiTor  of  defendant  as  against  the 


There  are  two  theories  aa  to  the  origin 
of  tlUa  note— the  facts  inddent  to  Its  exe- 
cution. One  Uieory  is  advanced  by  tbe  ccnn- 
plainant,  and  the  othor  by  the  d^endant. 
It  will  not  be  necessary  to  determine  whldi 
of  these  theories  Is  correct,  sliKe  upon 
ther  theory  the  bank  is  still  entitled  to  re- 
cover. 

The  defendant  says  that  be,  aloi«  with 
other  gentlemen  In  B(A>erte(m  coimty,  be- 
came lnv<dved  in  a  land  specnlatlra  in  Tex- 
asL  He  saya  that  as  a  result  of  thla  v«iture 
his  associates,  among  whom  waa  XL  B.  Long, 
became  Indebted  to  him  In  the  sum  of  about 
$U,000;  that  to  satisfy  this  indebtedness  B. 
B.  Long  conveyed  to  defendant  colain  laniU 
whldb  he  <Iiimg)  owned  In  Bobertaon  county, 
Tenn.;  that  later  D.  B.  Loog^  assodatea 
refused  to  craitribute  to  Um  anything  on 
account  of  the  ioAnt  indrtttedneea  to  defend- 
ant which.  Long  had  settled  aa  aforesaid. 
Defendant  aays  that  when  it  became  appar- 
ent to  Iicmg  that  the  oth«s  would  not  r^m- 
burse  him,  Long  began  to  make  donanda  oa 
defendant  to  give  back  hla  lands  or  Hie  pn^* 
ceeds  tbereot.  Defendant  says  that  Long  waa 
quite  per^stent  in  these  demands  and  kept 
aftw  him  all  the  time;  that  finally,  while  be 
did  not  conceive  that  he  owed  Long  any 
tbin^  be  turned  over  to  R.  V.  Lmtg  the  $7r 
000  note  here  in  suit  with  tlw  undmtanding 
that  said  note  was  not  to  be  collected.  De- 
fendant says  that  his  agreement  vrlth  B.  F. 
Long  was  that  the  father,  Bi  B.  Lonft  should 
have  Oie  pr^ta  of  the  sale  of  tbe  Bobertson 
county  lands  conveyed  ab  afwesaid  1^  B. 
B.  Limg  to  defendant,  togeUier  with  sfHue 
other  personal  imperty.  Defendant  Insists 
that  the  note  was  only  ddivered  to  B.  F. 
Long  as  a  sort  of  protection  to  E.  B.  Long, 
In  case  defendant  should  die  or  anything 
should  bappra  to  him.  and  defendant  relter^ 
atea  that  it  waa  fully  understood  by  both 
the  Longs  that  tito  ^JOQO  note  was  not  to  be 
collected. 

B.  F.  Ltmg  was  at  that  time  the  cashier 
of  the  complainant  bank.  Def aidant  coo- 
tmds  tbat  since  B.  F.  Long  was  foUy  ad- 
vised as  to  the  conditions  under  which  the 
note  was  execated  and  knew  that  It  waa 
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not  to  be  collected,  tlie  complatnaiit  bank  be- 
came affected  with  tbe  knowledge  which  B. 
F.  Long  bad,  and  that  It  ia  not  an  Innocent 
holdor  of  the  nota 

It  ifl  fair  to  say  that  B.  F.  Long  utterly 
denlea  tbat  he  bad  any  audi  understanding 
as  la  (datmed  with  defendant,  Vat  he  dalnu 
that  he  tofA  the  note  nndnstandlng  that  It 
was  to  be  paid  itmnptly.  In  fact,  B.  F,  Long 
says  that  the  note  originated  In  an  entlrdy 
different  way,  aa  will  hoeafCer  amnar. 

It  la  manifest.  If  we  accept  defendanlfB 
thecwy  of  tbe  facts,  that  R.  F.  Long  was  act- 
Ing  In  these  negotiationa  with  defendant  aa 
the  agent  of  tbe  father,  B.  B.  Long. 

It  aiQ>earB  ot^»rwise  in  the  proof  that  w^en 
the  ¥7,000  note  was  negotiated  to  tbe  o«n- 
plalnant,  B.  B.  Long  cmdncted  such  nego- 
tiation  with  both  B.  F.  Long,  tbe  cashier, 
and  H.  T.  Stratton,  tbe  president,  of  com- 
plainant It  is  not  insisted  that  Stratton 
had  any  knowledge  of  tbe  agreement  said  to 
bare  existed  to  tbe  effect  that  the  note 
Bhould  not  be  collected. 

[1  ]  So  far  as  tbe  knowledge  of  B.  F.  Long 
Is  concerned,  there  is  no  presumption  that 
be  communicated  sudi  knowledge  to  his  prin- 
cipal, the  complainant,  for  In  assisting  about 
tbe  sale  of  tbe  note  to  complainant  for  the 
benefit  of  his  father,  B,  F.  Long  was  acting 
In  a  capacity  where  his  interest  was  antag- 
onistic to  that  of  complainant  Provident 
etc,  Assurance  Society  v.  Edmonds,  95  Tenn. 
53,  31  S.  W.  168;  Wood  y.  Green,  131  Tenn. 
583,  175  S.  W.  1139;  Smith  T.  Bank,  132 
Tenn.  147,  177  S.  W.  72. 

Had  B.  F.  Long  been  the  sole  representa- 
tive of  the  complainant  in  this  transaction 
as  well  as  of  his  father,  then,  the  complain- 
ant would  have  been  charged  with  tbe  knowl- 
edge of  B.  F,  Long  under  Smith  v.  Bank, 
supra.  Tbe  testimony,  however,  shows  that 
Stratton  waa  looking  out  for  the  cranplaln- 
anfs  interest  In  the  purchase  of  the  note  and 
represented  complainant  partly,  at  least 
Stratton  knew  nothing  of  tbe  agreement  that 
the  note  was  not  to  be  paid,  and  for  tbe  rea- 
sons stated,  under  the  authority  dted,  the 
knowledge  of  B.  F.  Long  cannot  be  Imputed 
to  tbe  complainant 

The  complainant's  theory  with  reference 
to  tbe  origin  of  tbe  note  sued  on  Is  that  XL 
B.  Long  became  very  much  involved  as  a  re- 
sult of  the  land  speculations  in  Texas  re- 
ferred to  above.  Complainant  Insists  th&t 
nothing  was  due  to  defendant  whatever  as 
a  result  of  these  operations  and  d^tes  that 
E.  B.  Long  conveyed  hla  lands  to  d^ndant 
for  any  sn<di  a  purpose.  It  clalma  that  tbe 
whole  purpose  of  this  conveyance  was  to  cov- 
er up  El  B.  IXDg'a  propo'ty  and  to  prerent 
It  from  being  leacbed  in  satlat&ctlim  of  On 
numerous  debts  which  be  had  incurred  in 
Texas  and  at  hom&  Oomplalnant  contends 
that  the  (7,000  note  waa  given  by  way  of 
turning  bade  to  BL  R  Long  part  of  the  pro- 


ceeds of  hla  lands  wbldi  had  been  fraudu- 
lently oouTfliyed  to  deCandant  and  wHUi  by 
the  latter. 

[2]  The  ditfendant  insists  OaA  U  tUa  be 
tbe  truth  of  the  matter,  tlien  can  be  no  re- 
covezy  iQKm  tlie  note  1v  the  ennidalnant 
This  upon  the  idea  that  the  note  grew  out 
of  a  fraudulent  trBn8actl<m  and  that  ft  oonrt 
of  equity  will  not  lad  its  aid  under  audi 
drcomstancea. 

We  think  that  audi  argument  rests  on  a 
misconception  of  the  present  situation.  fHie 
note^  accwdlng  to  comi^alnant^a  theory,  was 
not  given  in  furtherance  of  a  ftauduloit 
transaction,  but  waa  given  by  way  of  ree- 
titntkm  of  tbe  proceeds  of  the  prtnterty  fraud- 
ulently conveyed.  Bven,  therefore.  If  the 
complainant  had  knowledge  of  the  origtoal 
fraudulent  oonTC^ance  as  it  appears  from  the 
bUl  It  did  have,  it  still  may  recoror  <m  the 
note. 

"WbJIe  a  fraudulent  grantee  Is  under  no  legsl 
obligation  to  reconvey,  it  ii  said  he  Is  under  a 
moral  obligation  to  do  so,  and  all  snbseiinatt 
acts  done  by  bim  in  execution  of  this  duty 
shoold  be  favorably  considered  in  equi^.  If  in 
fulfillment  of  his  moral  obligation  he  makes  a 
reconveyance,  such  act  will  be  binding  on  him, 
and  if  the  rights  of  no  insocent  tliird  person 
have  intervened,  the  fraudulent  grantor  will  be- 
come revested  both  in  law  and  equity  with  the 
title  previously  conveyed  to  his  grantee;  and 
the  grantee  will  be  estopped  from  thereafter 
setting  up  any  dalm  to  the  proportr.'*  20  Oya 
6101 

nds  mle  is  recc^nlaed  In  at  least  two 
cases  In  Tmnesseft 

In  Stanton  r.  Shaw,  62  Tom.  (8  Bazt.)  12, 
a  pnrdiaser  of  real  estate  to  defeat  Us  txed- 
itors  proenzed  the  title  to  be  taken  in  tiie 
name  of  tlie  third  person.  fDiis  third  person 
subseqamtiy  recraiveyed  to  the  true  owner. 
It  was  held  that  the  czeditoza  <st  the  ttdrd 
party,  not  having  attempted  to  subject  the 
property  to  thdr  debts  irtiile  tt  was  in  tlie 
name  of  said  third  party,  oould  not  reach 
It  after  tlie  reconT^ance  to  tho  zeal  owner, 
although  the  leoonv^nce  waa,  of  oourse^ 
Tfdnntary. 

In  InsoranOB  Co.  t.  Wallw,  110  Tenn.  1, 05 
S.  W.  811,  m  Am.  St  7S8,  T  Ann.  Oas. 
1078,  ivoperty  was  frandnloitly  ooDV^ed  to 
a  wife  aa  trustee  to  put  it  bayond  Ae  zeadi 
of  her  huband^  credltraa.  I«ter  she  re- 
ccmveyed  to  tbe  husband.  The  oooveyance 
was  upheld,  and  the  huaband  held  ta>  be  veat^ 
ed  with  the  entire  legal  and  equitable  title 
to  the  properly,  so  as  to  raable  htm  to  zocov- 
er  upon  Insurance  policies  covering  tbe  prop- 
erty and  issued  in  bis  name. 

The  lands  conv^ed  to  def^Mlant  bad  been 
sold  by  him.  and  If  this  conveyance  was  In 
troth  fraudulent  it  was  his  duty  to  restore 
tiie  proceeds  oC  flie  sala  A  note  gtvoi  for 
such  purpose  cannot  be  considered  as  In  for- 
tberanoe  of  any  fraud,  but  is  rather  in  dis- 
affirmance and  should  be  approved. 
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Tor  the  iMumu  stated,  we  think  tb»e  was 
no  error  In  the  decree  of  tlie  duneellor,  and 
It  must  be  afflrmefl. 


HAYNES  V.  STATE. 

(Sopreme  Oonrt  of  Tennessee.  June  20, 1921.) 

Crlnleal  law  ^74»-^sry  ■Hit  te  sistenoe 
ef  eae  ender  18  yesrs  of  aoe. 
The  iwey  must  fix  the  sentence  of  one  un- 
der 18  years  of  age  conricted  of  crime,  the  In- 
determinate  Sentence  Law  hSTinc  no  applica- 
tion to  penone  under  tbe  age  of  18  years  con- 
victed of  crime  puniabable  by  imprisonment 
in  tbe  penitentiary,  under  Shannon's  Code,  i| 
4433a5k  7202al,  7213»  and  a  Terdict  which  does 
not  do  so  Is  TOid. 

Error  to  Criminal  Court,  DaTldem  Coon- 
tr;  Frank' H.  Garard,  Jadg& 

John  Hayaea  was  oonvlcted  of  murder  In 
the  second  degree,  and  brings  error.  Re- 
versed and  ranan^d  for  new  trlaL 

B.  a  Boyce  and  M.  P.  Bstes,  both  of  Nash- 
ville, for  plaintUt  in  error. 

Wm.  H.  Swlgsart  J't  of  NashTiU^  for 
the  State. 

HAUj,  J.  The  plaintiff  In  error,  John 
Haynee,  was  convicted  of  the  crime  of  mur- 
der In  the  second  degree  by  a  Jury  in  the 
criminal  court  of  Davldsmi  ooonty.  At  the 
time  of  bis  conviction  he  was  under  18  years 
of  age. 

The  tzlal  Judge  instmcted  tiie  Jury  as  fol- 
lows: 

"If  yon  find  the  defendant  not  guilty  of  mur- 
der in  tbe  first  degree,  or  if  yon  have  a  leaeon- 
able  doubt  as  to  his  guilt  ot  Oxnt  offense,  yon 
win  acquit  him  of  tliat  offense  and  your  next  In- 
Qiriry  will  be  whether  or  not  be  is  guilty  of  mur- 
der in  the  second  degree;  If  you  convict  bim 
ftf  this  offense,  that  is  all  you  need  to  say  in 
your  verdict;  and  it  then  becomes  tbe  duty  of 
tbe  court  to  sentence  tbe  defendant  to  serve 
an  indeterminate  sentoice,  or  period  of  time, 
in  the  penitentiary  of  the  sti^  from  10  to 
aOyeais." 

By  section  7202al  of  Shannon's  Annotated 
Code  (section  1.  c.  8,  Acts  lftl3),  it  Is  pro- 
Tided  as  f  oUowb: 

"Whenever  any  person  over  eighteen  years 
of  age  la  convicted  of  any  felony  or  other  crime 
committed  after  tbe  passage  of  this  law  [after 
February  21, 1913]  and  puidsbable  by  imprison- 
ment in  the  penitentiary,  tbe  court  imposing 
■neb  sentence  shall  not  fix  a  definite  term  of 
Imprisonment,  but  shall  eentmce  audi  person  to 


tbe  penitentiary  for  an  Indefinite  period,  not  to 
exceed  tbe  maximum  term  nor  to  be  less  than 
the  minimum  term  provided  by  law  for  tbe 
crime  for  which  the  pAson  was  convicted  and 
sentenced,  making  allowance  tor  good  time  as 
now  provided  by  law.** 

Tbe  law,  as  It  stood  before  the  passage  of 
chapter  8  of  the  Acts  of  1913,  was  as  foUows: 

"It  is  the  duty  of  tbe  jury  to  ascertain  in 
their  verdict,  the  time,  within  the  limits  pre- 
scribed 1^  law,  during  which  an  offender  is  to 
be  imprisoned  in  tbe  penitentiary."  Shannon's 
Annotated  Code,  |  7213  (Aets  1820,  e.  28. 1 76). 

By  section  443Sa0  of  Shannon's  Annotated 
Code  (Acts  1907,  c.  609,  |  4;  Acts  1917,  c.  97, 
i  4),  It  Is  provided  as  follows: 

"AH  boys  under  the  age  of  eighteen  years 
who  have  been  convicted  of  an  offense  punish- 
able by  confinement  in  the  penitentiary  shall  be 
sentenced  to  and  confined  in  said  training  and 
agrienltutal  school  tmder  the  provMons  of  this 
chapter.  All  b<vs  convicted  <rf  an  offense  pvn- 
ishaUa  by  imprisonment  In  the  penitentiary 
shall  be  transported  to  and  from  tbe  said  re- 
formatory at  the  e:q>6nse  of  the  state  and 
taught  soma  trade  or  pursuit  and  enjoyed  and 
kept  at  some  useful  and  devating  occnpadmL" 

It  will  be  noted  that  the  statute  first  above 
cited  applies  to  all  persons  over  18  years  ot 
age  who  may  be  convicted  of  any  felony  or 
crime  committed  after  Its  passage,  and  pop- 
lahable  by  imprlswunent  In  the  penitentiary, 
and  is  known  as  the  "Indeterminate  Swjtence 
Law."  It  has  no  a!K>UcatIon  to  persons  un- 
der the  age  of  18  years  who  may  be  convicted 
of  any  felony  or  other  i;rlme  punishable  by 
Imprisonment  In  the  praltentlary. 

Plaintiff  in  error,  being  under  18  years  of 
age,  and  excluded  from  tbe  operation  of  tbe 
act  of  1913,  was  subject  to  have  an  assess- 
ment of  punishment  only  under  the  law  as  It 
stood  before  that  statute  was  passed,  and  In- 
dependent of  It,  in  tbe  reform  school,  under 
dispter  699.  Acts  of  1907.  which  act  express- 
ly applied  to  him,  for  a  term  «f  Imprison- 
ment to  be  fixed  by  the  Jury.  Shannon's  An- 
notated Code,  I  7202. 

Tbe  Jury  not  having  find  or  usessed  tin 
punishment  (tf  the  plalntlft  in  error  as  i«o- 
vided  by  statnte  In  suefa  cases,  ve  Uilnk  ttie 
verdict  was  veld.  Martin  t.  State,  180  Tenn. 
609,  172  S.  W.  811;  Oass  t.  State,  180  Tenn. 
681, 172  a  W.  805 ;  State  T.  Bagsdato,  10  Lea. 
en ;  Hayfleld  v.  State,  101  Tenn.  OTS.  49  8. 
W.  742;  Fltts  T.  State,  102  Tenn.  141,  50  S. 
W.  768. 

The  verdict  of  the  iary  being  void,  the 
judgment  based  on  It  cannot  stand.  It  is 
thraefore  revived,  and  the  case  is  remanded 
for  a  new  triaL 
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STATE  «  r»l.  ATTORNEY  GENERAL  V. 
COLORED  TENNESSEE  INDUS- 
TRIAL scnooL  et  aL 

(Sopreme  Oonrt  of  Tenoeeiee.    j^xQ  IM^ 
1921.) 

1.  Appeal  Md  error  «»894(2).  907(3)— Evt- 
d«aM  pratHiaed  to  sustain  ftndlsB,'  whsa  aot 
bsToro  tho  oourt  at  taw,  but  not  In  oquity. 

In  a  case  coming  from  a  court  of  law, 
wbere  there  U  no  bill  of  exceptioDs,  tha  Su- 
preme Court  will  presume  that  there  vas  exiHi- 
dent  evidence  to  sustain  the  finding  below; 
but  on  appeal  in  a  chancery  case  tho  hearing  ia 
de  noTO,  on  the  transcript  of  the  record  filed, 
and  in  tiie  absence  of  any  eTidencet  before  the 
court  to  support  tba  daeraa  below,  it  caimot 
be  sustained. 

2.  Appeal  and  error  «=»696— Appelleea'  ooua- 
ael  atiould  diraot  lasertlon  of  portion  of  na- 
ord  material  to  his  cileats. 

Under  Acts  1803,  e.  86.  where  counsel  for 
app^ees  is  given  notice  of  the  portion  of  the 
record  which  appellant  desirea  sent  up,  it  ia 
hia  duty  to  Arect  Oie  Insertion  of  mich  portion 
of  the  TWMid  as  mar  Iw  material  to  hia  disnta. 

3.  Corporations  «=»6I3(I)  —  laterveBsr  held 
■ot  entitled  to  question  authority  to  bring 
suit  te  dissolve. 

Where  the  Attorney  General  filed  a  bill  to 
dlssolTe  a  corporation,  and  after  final  decree 
a  judgment  creditor  filed  a  petition  setting  up 
his  judgments,  and  sought  payment,  tmt  for 
some  time  after  hia  Interrention  raised  no  Que** 
tion  aa  to  the  Attorney  General's  authority  to 
bring  the  suit,  he  was  predodad  from  qnes- 
tioning  such  aathority. 

Api>eal  fronj  Chancery  Court,  DaTldson 
C0Tuit7;  John  T.  Lillyett,  Chancellor. 

Suit  by  the  State,  on  the  relation  of  the 
Attorney  General,  asainst  the  Colored  Ten- 
nessee Industrial  School,  In  which  Bedford 
Taylor  Intervened,  Decree  for  annplalnftnt, 
and  Interraier  appealn.  Beveraed  and  re- 
manded for  rdiearinc. 

W.  C.  OherVi  of  NaabTflle^  Sp.  Connsel,  for 
the  Stat& 

R.  S.  West,  Sadler  A  Goodman  and  J.  Ol 
Napier,  all  of  Maahvllle,  oiwosed. 

6SEBN.  J.  The  blU  in  thla  case  was  tiled 
by  the  state,  ca  the  relation  of  ttie  Attorn^ 
Gowal,  to  dlflsolve  the  Colored  Tennessee 
Indnatrlal  Sctuxfl,  purporting  to  be  a  corpo- 
ration, and  to  recover  from  it  certain  proper* 
ty  In  Its  poeaeaBlon,  allied  to  haTe  been  ob- 
tained from  the  state  upon  false  representa- 
tions. A  receiver  was  appointed  for  the  de- 
fendant corporation  npon  the  filing  of  the 
blU. 

The  corporation  and  certain  IndlTldoal  de- 
fendants answered. 

According  to  decren  fendoed  ia  fbe  cause, 
pnx^  an>ear8  to  have  beoi  beard  by  the 
CbanceUor.   A  final  decree  was  passed  dis- 


solving the  corporati<m,  and  ratifying  the 
action  of  the  receiver,  who  had  taken  posses- 
Blcai  of  its  property  and  turned  It  over  to 
the  state,  or  rather  to  various  institutions  of 
the  state. 

Prior  to  the  appointment  of  said  receiver 
one  Bedford  Taylor  brought  two  suits  against 
this  corporation,  one  before  a  magistrate  and 
one  In  the  circuit  court  After  the  recdver 
was  appointed,  Taylor  applied  for  permission 
to  prosecute  said  suits  against  tbe  receiver ; 
but  such  permission  doea  not  appear  to  have 
been  granted  him  by  the  dianceUor.  Never- 
theless said  stiits  were  prosecuted  to  judgment 
in  the  drcQlt  court  of  Davidson  county;  no 
defense  being  made  to  either  of  than. 

After  obtaining  these  jndgmmts  against 
the  corporation,  Bedfprd  Taylor  filed  a  peti- 
tion In  the  chancery  court,  setting  up  such 
judgments,  and  by  decree  of  the  chancellor 
they  seem  to  have  been  allowed  aa  a  dalm 
against  the  corporation. 

Aside  from  the  assets  of  the  corporation 
taken  over  by  the  receiver  and  turned  over 
to  the  state,  there  was  a  balance  of  92,000  in 
the  bands  of  tbe  treasurer  of  the  state,  re- 
maining out  of  an  aj^ropriation  of  $10,000 
made  by  the  Legislature  for  the  benefit  of 
this  institution. 

It  appears  from  the  reoc»rd  before  us  tliat 
litigation  was  had  over  the  validity  of  this 
f 10,000  appropriation,  and  that  said  appHHWl- 
aUon  was  held  valid  by  thla  oourt ;  but  that 
tbe  court  directed  it  to  be  e3q»ended  undw 
the  superrislon  of  threa  oommlssloneiB 
pointed  by  this  court 

Taylor  Insisted  In  his  petition  0iat  be  was 
oititled  to  have  a  pro  rata  payment  of  his 
Indebtedness  out  of  the  assets  of  the  corpo- 
ration which  the  receiver  took  over  and  later 
passed  4m  to  the  state.  T^lor  also  daimed 
that  h«  vas  entitied  to  reach  this  $2,000  re- 
maining nnexpmded  in  tlia  ii"mi^  of  the 
state  treasurer. 

The  chancellor  held  that  tbe  state  was  en- 
titled to  recover  tbe  assets  of  fba  corptnmtlaa 
which  the  receiver  found  as  representing  the 
fund  obUdned  ttmn  the-  state  apon  false 
pretenses,  and  he  also  held  that  the  bal- 
ance of  the  fund  with  the  state  treaaurer 
was  only  to  be  expended  at  the  discretion  of 
the  commlsslonerB,  and  was  not  UaMe  to  aay 
debts  of  the  corporati<m. 

The  decrees  In  the  case  redte,  as  nald  be- 
fore, that  these  omduslons  of  the  dianoellor 
were  reached  upon  tbe  record  before  him  and 
upon  proof,  Including  the  Conner  decree  «f 
this  court  appointing  the  commlsalonem  to 
expend  tbe  state  approprlattm  and  defining 
their  powers. 

Taylor  has  appealed  to  this  court,  acting 
imder  the  provisions  of  chapter  35  of  the 
Acts  of  1908.  He  gave  notice  as  to  what  por- 
tion of  the  record  below  he  desired  to  have 
sent  up  and  this  notice  was  duly  sarved  upon 
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advene  parties.  They  paid  no  atteatlon 
to  It,  and  the  transcript  before  as  contains 
only  those  potions  of  the  record  designated 
by  Taylor.  In  this  transcript  there  is  no 
proof;  not  even  the  tdrmer  decree  of  tbia 
court  upholding  the  state  approprlatbm  and 
appointing  the  commlssioDera. 

[1]  In  a  case  coming  from  a  court  of  law, 
where  there  Is  no  bill  of  exceptions,  this 
court  will  presume  there  was  sufficient  cvl- 
dence  to  sustain  the  finding  of  the  court  bo- 
low.  In  a  chancery  case,  however,  upon  ap- 
peal, the  bearing  in  this  court  is  de  novo  upon 
0ie  tnmaer^  of  the  record  filed.  In  the  ab- 
sence of  any  evidence  befwe  us  to  supptnrt 
the  decree  below,  it  cannot  be  sustained. 
Shelby  County  t.  Bldcfoxd,  102  Tenn.  402,  02 
8.  W.  772;  Hearst  v.  Frofflt,  115  Tenn.  660, 
01S.W.  207;  Ldberman,  Loveman& O'Brien 
r.  Bowden,  m  Torn.  ^  11»  8.  W.  01 

Chapter  85  of  the  Acts  of  1903  has  been 
conmended  by  this  court  in  Leiberman,  Love- 
man  ft  O'Brioi  v.  Bowdoi,  supra,  and  the 
practice  thereunder  Indicated  as  follows: 

**The  act  of  1908  was  designed  to  save  costs 
to  litigants  end  to  abridge  volomlnous  records. 
It  estabUshes  a  practice  whldi  is  to  be  com- 
mended and  encouraged.  Under  thia  act  covm- 
sd  for  appellant  la  authorized,  after  giving  no- 
tice to  adrenarr  counsel,  to  designate  only 
anch  portion  of  the  record  aa  he  conceivea  ia 
material  to  the  proper  precentation  of  the  eaae 
to  the  appellate  court.  If  the  opposing  connsel 
conceivea  the  portion  of  the  record  designated 
insufficient,  he  la  authorised,  to  direct  the  Inser- 
tion of  the  remainder  of  the  record,  or  aach 
additional  portion  thereof  aa  taaj  be  material 
to  hifl  dicnL  If  he  faila  to  deaignate  anch  ad- 
ditional portion  of  the  record  after  receiving 
notice  from  opposing  coaniel,  he  ia  in  no  at- 
titude to  complain  of  the  tranacript  thus  made 
np  in  accordance  with  the  atatute.  It  ia  not 
neeeaaary  that  hia  consent  shall  be  given  to  a 
limited  or  abridged  tranacript  in  or^  to  give 
thia  court  jnriadietion  in  the  ease."  liCibemian, 
Loveman  ft  CBiien  r.  Bowden,  sivr** 

So  far  as  we  can  now  see,  the  court  below 
would  not  have  been  justified  in  turning  over 
the  aasets  of  the  defendant  corporation  to  the 
state  to  the  exclusion  of  creditors  except 
tipon  the  trust  fund  theory.  While  there  may 
have  he&i  abundant  proof  below  to  sustain 
this  theory.  It  Is  not  contained  In  this  rec- 
ord. And  while  the  chancellor  may  have 
been  entirely  justified,  construing  the  decree 
of  this  court  appointing  these  commissioners 
and  defining  their  duties  with  respect  to  the 
state  appropriation,  la  holding  that  said 
fund  was  not  available  to  creditors  of  thia 
corporatlpn,  this  former  decree  Is  not  before 
us. 

[2]  As  stated  In  Leiberman,  Loveman  & 
O'Brien  v.  Bowden,  supra,  when  an  appeal  la 
taken  under  chapter  35  of  the  Acta  of  1903,  it 
Is  the  duty  of  counsel  for  appellee  after  notice 
to  direct  the  insertion  of  such  portion  of  the 
record  as  may  be  material  to  his  clients. 


[3]  Taylor  insists  that  the  suit  herein  was 
improperly  brought  and  that  the  Attorney 
General  was  without  authority  in  the  mat- 
ter. It  Is  urged  that  such  a  suit  must  have 
been  brought  by  the  District  Attorney  Qen- 
eraL  The  Attorney  General  r^ea  on  q;iecial 
authority  txom  the  Legislature.  This  ques- 
tion was  not  raised  below  until  some  time  aft- 
er Ta^or  had  Intervened  In  the  suit  and 
sou^t  to  obtain  ttm  bmefits  thereof.  We 
think  his  course  In  coming  Into  the  case  bt 
this  way  prednded  him  from  anestlonlng  the 
pn^rlety  of  the  suit 

It  follows,  for  the  reasons  above  stated, 
that  tiie  decree  below  must  be  revMsed. 
In  aeoordance  wlfli  the  imctice  adopted  in 
Hearst  v.  Profit,  supra,  this  case  Is  remand- 
ed to  the  chancery  court  for  a  rehearing,  with 
leave  to  both  parties  to  Introduce  such  testi- 
mony as  th^  desire. 

The  cQnunlasiooan,  Tlunnpscm,  Cherry,  and 
Yertrees,  will  pay  the  costs  of  fUs  ^ipeal, 
and  the  cost  below  will  remain  as  taxed  by 
the  chanotilor. 

We  think  Taylor  Is  not  mtltled  to  raise 
other  quefltloas  made  by  lilm. 


PENNINGTON  v.  FARMERS'  ft  MER- 
CHANTS' BANK. 

(Supreme  Court  of  Tenneaaee.  Ifay  2S.  1921.) 

1.  Banks  and  liaakiso  «=3l53  —  Bank  bsM  ts 
beosMe  bailee  of  h«Mi  Md  aol  only  box  la 
whiob  kept 

Where  parchaaer  of  Victory  Bond  from 
bank  underatood  itt  bond  was  to  be  placed  in 
her  father*a  tin  box  In  the  vanlt,  but  relied 
upon  the  promiae  of  the  bank  president  to  take 
care  of  the  bond  for  her  and  his  aaaurance  that 
it  would  be  aafely  kept,  the  bank  clearly  be- 
came a  bailee  of  the  bond  Itself,  and  not  a 
bailee  of  the  f ather'a^  box,  and  the  bank  was 
liable,  if  at  all,  for  its  loaa  by  robbery,  under 
Thomp.  Shan.  Code,  |  2099,  and  not  undar  aeo- 
tiona  2100,  2102. 

2.  BaHaient  «s»l2— Care  to  be  axareiaed  by 

bailee. 

Bailee  under  a  bailment  for  the  sole  benefit 
of  the  bailor  Is  bound  to  uae  a  degree  of  dili- 
gence and  attention  adequate  to  the  perform- 
ance of  hia  ondertahins,  and  care  and  diligence 
wbidi  would  be  BufiBcient  aa  to  goods  of  small 
value  or  of  slight  temptation  might  be  wboUy 
unfit  for  goods  of  great  vahie  and  very  Uahle  to 
loaa  and  Injury. 

3.  Basks  and  baiklag  «s3>fM(9)  —  Wlwtber 
proper  cars  was  axsrolsed  aa  to  bond  depos* 
Ited  hsid  tor  Jury. 

In  an  action  against  a  bank  to  recover  the 
value  of  a  Tictory  Bond  left  with  the  bank  for 
safe-keeping  and  stolen  by  burglars,  whether 
J  bank  eierciaed  proper  care  held  for  the  Jury. 
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4.  Bailn  u«  baikliig  ^l54(7)-Uaaoe  ud 
MstoM  u  affwtiRO  rare  exaottd  «r  MIm. 

Usage  end  custom  In  a  particular  bnibieas 
reflect  on  the  care  exacted  of  a  baOee,  but  In 
an  action  against  a  bank  to  recorer  valae  of 
bond  stolen  from  vault  hj  burglBrs  it  was  not 

competent  to  permit  defendant  to  prove  what 
one  or  two  other  banks  may  or  may  not  have 
done  toward  safeguarding  their  valuables,  the 
busines*  policy  of  burglary  insurance  com- 
panies, nor  advertisements  of  bank,  where  plain- 
tiff relied  wholly  on  personal  usorances  from 
the  bank  prerident. 

^>peal  from  Circuit  Goart,  Uanir  Oonnty; 
W.  B.  Tamer,  Judge. 

Action  by  Minnie  Pennington  against  tbe 
Farmers*  ft  Merchants'  Bank.  Judgment  for 
defendant,  and  plaintiff  appealed  to  the 
Court  of  Civil  Appeals,  which  transferred  Oie 
case.  Reversed  and  remanded. 

Sam  Holding,  of  Columbia,  and  L.  H.  Ham- 
mond, of  Mt.  Pleasant,  for  appellant. 

Percy  S.  caiandler,  ct  Mt  Pleasant,  and 
Hu^iea,  Hatetaer  ft  Hufl^kee,  oC  Columbia,  tor 
appellee^ 

GBBEZN,  J.  Plaintiff  brought  this  suit 
to  recover  from  defaidant  the  value  of  a 
$1,000  victory  Bond  which  belonged  to  her 
and  bad  been  lodged  In  the  bank's  vault  for 
safe-keeping.  The  bank  was  robbed,  its  vault 
being  blown  open  by  burglars,  and  {daintiffs 
bond,  altng  with  otber  valuable  papers, 
takok. 

The  drcult  Judge  directed  a  verdict  In 
favor  of  the  defendant,  and  the  plaintiff  ap- 
pealed in  error  to  the  Court  of  (^vll  Appeals. 
That  court  transferred  the  case  to  this  court, 
conceiving  that  the  constltutlcuality  of  an  act 
of  the  Legislature  was  involved. 

The  form  of  charter  provided  by  our  stat- 
utes for  banks  and  trust  otHnpanles,  under 
which  statutes  defendant  Is  incorporated, 
contalnsi  among  other  Aiings,  the  following: 

**lt  shall  have  the  right  to  constmct  a  vault 
on  its  real  estate,  or  to  rent  any  vault  already 
oonstructed  or  to  be  constructed,  which,  in  tbe 
judgment  of  the  directors,  will  provide  rea- 
sonable means  of  safety  against  loss  by  theft, 
fire,  or  other  cause,  in  which  vault  may  be  fixed 
or  placed  safes,  boxes,  or  receptacles  for  the 
keeping  of  Jewelry,  diamonds,  gold,  bank  notes, 
bonds,  notes,  and  other  valnables,  which  boxes, 
safes,  or  receptacles  nay  be  rented  by  the  cor- 
poration to  other  persons  or  corporations,  on 
such  terms  as  may  be  agreed  by  the  parties.** 

"In  no  event  shall  the  corporation  be  liable 
for  any  loss'  of  said  jewelry,  diamonds,  gold, 
bank  notes,  bonds,  notes,  or  other  valuables 
thus  tost  by  theft,  robbery,  fire,  or  other  cause, 
the  said  corporation  not  being  the  insurer  of 
tbe  safety  of  said  property,  nor  in  any  manner 
liable  therefor.  The  corporation  is  not  requir- 
ed to  take  any  note  or  property  thus  deposited, 
as  tile  person  who  rents  a  safe,  box,  or  re- 


eeptade,  la,  for  the  term  of  Us  lease,  ttie  own- 
er thereof." 

Sections  2101,  2102,  Tbampwo^m  Shaimon'i 
Code. 

The  dnmit  Judge  was  ot  OBiaUm  that  these 
sections  were  applicable  to  this  case,  and  that 
under  the  provisions  of  sectiw  2102  defend- 
ant could  not  be  h^d  liable  for  the  loss 
said  bond,  kept  as  hereafter  described. 

We  cannot  agree  with  the  learned  trial 
Judge  In  this  cont^uslon. 

We  think  such  sections  cover  a  case  where 
a  particular  box  or  space  In  Its  vaults  ii 
r»ted  or  leased  by  the  bank.  This  is  made 
clear  by  the  provision  that  the  person  not- 
ing tbe  box  <x  rec^tacle  Is,  for  the  term  of 
his  lease,  the  owner  thereof.  A  rental  con- 
tract is  dearly  contemplated.  The  customer 
selects  his  apace,  fills  it  as  he  pleases,  and 
takes  his  chances  under  tbe  statute. 

We  have  no  such  a  case  before  us.  Plain- 
tiff's father  had  a  tin  box  which  the  bank 
had  presented  to  him.  He  kept  his  valuable 
papers  In  this  box.  The  bank  undertook  to 
care  for  tbe  box  without  diarge.  Mr.  Pen- 
nington had  rented  no  space  or  rec^tacle  Id 
the  bank's  vault,  and  the  bank  was  tree  to 
kee^  his  l>ox  where  it  thought  proper.  Tbt 
plaintlfTs  txmd  was  placed  in  this  box  be- 
longing to  her  father  so  Intrusted  to  the 
bank. 

We  think  this  bailment  was  undertake  by 
the  bank  under  the  authority  of  another  pro- 
vlaton  of  its  charter,  uam^,  the  fcdlowlng: 

"It  shall  have  power  to  take  and  receive  oa 

deposit,  specially  as  bailee,  any  Jewelry,  ^ate, 
money,  specie,  securities,  valnaUe  p^»ers,  «t 
otber  valnables  of  any  kind,  and,  npon  a  con- 
sideration to  be  agreed  npon  by  the  parties,  to 
guarantee  the  safe  preservation  and  redeliver; 
of  the  same;  also  tbe  power  to  guarantee  the 
payment  of  bonds  and  mortgages  owned  by  oth- 
er persons,  or  to  guarantee  tiUes  to  real  estate 
for  a  consideration  Co  be  agreed  on  by  the  par- 
ties.** Section  2009,  llwmpson'a  Shannon's 
Code. 

SectlMis  2100,  2101,  of  ^ompsoo's  Shan- 
non's God^  rcflied  on  Its  defendant,  are  at- 
tacked as  unconsUtuticmal;  it  being  assert- 
ed that  gudi  leglslatiim  Is  arbitrary  and  on- 
reasonable  and  discriminatory  In  flivor  <rf 
banks.  We  do  not  think  this  Ic^slatlon  Is 
applicable  to  the  case  before  us,  and  there- 
fore have  no  occaslcHi  to  pass  on  the  cwstl- 
tuUonallty  of  the  oiactment 

Nevertheless,  as  the  constitutional  questkn 
was  fairly  raised  on  the  record,  we  retain 
Jurisdiction  of  the  case  and  will  diqK»e  (rf 
the  other  questloia 

naintiCTs  proof  tends  to  riunr  that  die 
wag  the  daughter  of  a  substantial  araer. 
who  k^  an  account  with  defendant  bank. 
She  hn-self  had  a  savings  aocoimt  at  tbla 
bank.  Smne  mmltbs  before  the  robbery  her  j 
father  determined  to  give  her  91,000:  He  so 
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Informed  Cbe  president  of  the  bank,  and  ttiS 
latter  drew  a  check,  to  plalntiCTs  order, 
which  the  father  signed  and  took  to  her. 

The  father  testifies  that  the  president  of 
the  bank  asked  him  to  have  his  daughter  to 
do  business  with  that  institution.  The  fa- 
ther said  that  he  could  not  Interfere,  and 
told  the  bank  president  that.hb  must  ^>eak 
to  plaintiff  about  the  matter  himself.  It  ap- 
pears from  the  father's  testimony  that  he 
and  the  bank  president  bad  previously  had 
Btnne  conversation  about  the  rate  of  Interest 
the  bank  was  paying  oa  savings  deposits, 
which  was  only  8  per  cent.,  and  the  father 
Insisted  that  he  should  have  4  per  cent,  for 
his  savings,  "nie  bank  president  would  not 
yield,  and  the  matter  was  arranged  by  the 
father  buying  liberty  Bonds  from  the  bank 
with  his  savings. 

PlalntifT  teetifles  that  before  she  received 
the  ¥1,000  check  from  her  father  the  bank 
presidoit  called  her  up  and  told  her  he  un- 
derstood she  was  to  receive  this  present  and 
asked  her  if  she  would  not  buy  a  bond  from 
him.  She  says  that  after  some  negotiation 
over  the  telephone  she  agreed  to  buy  the  bond 
and  the  bank  president  said  he  would  take 
care  of  It  for  her.  She  states  that  when  her 
father  gave  her  the  check  i^e  indorsed  it 
and  sent  It  back  to  the  bank  by  her  father, 
and  that  be  paid  to  the  bank  for  a  Vic- 
tory Bond  and  brought  her  back  f5. 

The  father  testified  further  that  at  the 
suggestion  of  the  presid«it  of  the  bank  the 
daughter's  bond  was  put  in  his  (the  father's) 
box  by  the  bank  official  hima^,  and  the  box 
carried  bEck  by  the  latter  into  the  vault. 

[1]  It  appears  flrom  the  testimony  of  idain- 
tlff  that,  although  she  understood  the  bond 
was  to  be  placed'  in  her  father's  box,  she  re- 
lied on  the  promise  of  the  bank  preddoit  to 
take  care  of  her  bond  for  her  and  his  assur- 
ance that  It  would  be  safely  k^t.  She  was 
Dot  familiar  with  the.  interior  of  the  bank's 
premises. 

Upon  these  facts  we  think  the  bank  clearly 
became  a  bailee  of  the  bond  Itself  and  not  a 
mere  bailee  of  the  father's  hox.  According 
to  plaintUTs  proof  the  presid^t  of  the  bank 
UQd^ook  to  take  care  q£  the  bond,  and  be 
blmself  sheeted  the  father's  box  as  a  recep- 
tacle for  the  bond. 

The  case,  therefore,  la  entirely  dlETeroit 
fr(»n  Sawyer  v.  Old  Lowell  National  Bank, 
230  Mass.  842,  119  N.  E.  825,  1  A.  U  R.  269, 
and  that  line  <tf  cases,  holding  that  the  ac- 
ceptance of  a  box,  chest,  package,  or  enve- 
lope, does  not  charge  the  depository  as  a 
bailee  of  the  contents  of  such  receptacle.  As 
appears  from  the  note  to  the  case  Just  men- 
tioned (1  A.  Ia  R.  2T2),  there  Is  a  conflict  of 
authority  as  to  the  liability  of  a  bank  under 
radi  circumstances.  We  do  not  get  to  this 
question  in  considering  the  pr<^rlety  of  the 
directed  verdict  below. 

U  Is  loBUted  for  the  plaintiff  that  the  de- 


posit of  this  bond  with  defendant  bank.  In 
view  of  the  particular  facts  of  this  case,  waa 
a  bailment  for  mutual  benefit  of  the  parties. 
The  argument  is  quite  foroefuL  PlalntltTs 
testimony.  Indeed,  indicates  that  the  promise 
of  the  bank's  president  to  take  care  of  the 
bond  was  part  of  the  consideration  for  her 
purchase  of  this  security  from  the  banlL 

[2]  We  may  concede,  however*  that  the  bail- 
m&it  was  for  the  sole  benefit  of  the  plaintiff. 
Nevertheless,  a  mandatory  la  bound  to  use  a 
degree  of  diligence  and  attention  adequate  to 
the  performance  of  his  undertaking.  The 
degree  of  care  required  is  essentially  depend- 
ent upon  the  circumstances  of  each  case.  It 
is  materially  affected  by  the  nature  and 
value  of  the  goods  and  their  liability  to  loss 
or  injury.  That  care  and  diligence  which 
would  be  sufflcirat  as  to  goods  of  small  value 
or  of  slight  temptation  might  be  wholly  unfit 
for  goods  of  great  value  and  very  liable  to 
loss  and  Injury.  Jenkins  v.  Motlow,  33  Tenn. 
(1  Sneed)  248,  60  Am.  Dec.  154 ;  Klrtland  v. 
Montgomery,  31  Tenn.  (1  Swan)  452;  Colyar 
V.  Taylor,  41  Tenn.  (1  Cold.)  373;  Mariner  v. 
Smith,  62  Tenn.  (6  Helsk.)  203;  Ciealla  v. 
Boss!,  57  Tenn.  <10  Helsk.)  67. 

Bidenour  T.  Woodward,  132  Tenn.  620,  179 
S.  W.  148,  4  A  Ll  B.  1192,  was  a  case  of  an 
alleged  conversion  by  the  bailee.  The  court 
held  that  not  every  parting  of  possession  by 
the  bailee  of  the  thing  intrusted  to  his  care 
was  a  misappropriation,  and  suggested  that 
the  old  cases  went  too  far  in  this  respect. 
It  waa  repeated,  however,  that  the  care  re- 
quired of  an  accommodation  bailee  was  "to 
be  measured  •  *  *  with  reference  to  the 
nature  of  the  thing  placed  in  his  possession." 

PlaintifTs  bond  was  a  coupon  bond  negoti- 
able by  delivery.  She  states  that  the  presi- 
dent of  the  bank  told  her  there  was  no  neces- 
sity  for  registering  the  bond;  that  it  would 
be  safe  at  the  bank.  PlaintifTs  proof  teaAs 
to  show  that  the  bank  was  robbed  at  night ; 
that  there  was  no  night  policeman  in  the 
town  of  Mt.  Pleasant,  where  the  bank  was 
located,'  and  the  bank  had  no  burglar  alarm 
nor  night  watdiman,  nor  did  it  bum  lights  in 
Its  building  at  night  Mr.  Pennington's  tin 
box  was  placed  in  the  vault  alcmg  with  other 
like  boxes  belonging  to  customers.  The  vault 
was  an  olA  one,  built  of  brick,  without  steel 
lining.  It  had  an  iron  or  steel  door.  In  the 
vault  there  were  a  nest  of  safety  deposit 
boxes  and  two  safes.  Neither  the  safety  de- 
posit boxes  nor  the  safes  were  disturbed  by 
the  burglars.  Only  the  tin,  boxes  were  rifled. 
One  of  the  safes  was  burglar  proof.  In  this 
safe  the  bank  kept  Its  money  and  its  own 
bonds  and  bonds  belonging  to  relatives  of 
some  of  its  officers.  There  was  not  room  In 
this  safe  to  put  tin  boxes,  but  plenty  of  room 
to  place  plalntlCTs  bond  and  the  bonds  belong- 
ing to  the  bank's  other  patrons. 

[3]  We  think  the  evidence  detailed  and 
other  proof  appearing  In  the  record  entitled 
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the  plaintiff  to  bare  h<er  can  go  to  tite  fort. 
It  should  have  been  left  to  Che  J1117  to  nay, 
under  all  the  dreamstaiiceB,  In  vleir  ot  the 
nature  of  ttlalntura  pnqiert7>  wheOwr  ttie 
bank  had  ezerdmd  adequate  care  for  the  ^0- 
tectlon  of  Bald  pn^toty. 

Wje  find  no  error  In  the  rulings  of  Ihe  trial 
Judge  on  eridtince  that  are  of  coneequoic^ 

t4]  Usage  and  custom  In  a  particular  busi- 
ness reflect  on  tiie  care  eracted  of  a  bailee. 
K^ton  r.  TaylOT,  79  Tenn.  (U  Lea)  294,  4rr 
Am.  B^.  2S4:  Bailway  Oo.  r.  Manchester 
Mills.  88  Tenn.  6CB;  14  B.  W.  814.  We  do 


not  think  It  eompetait  to  prore^  howeirer, 
what  one  or  two  other  banks  may  or  may 
not  hare  done  toirard  safeguarding  their 
TaluaUea,  Ub»vise  we  Qdnk  the  iwooC  of- 
fered as  to  the  buslneoB  policy  of  the  bur- 
glaty  Insorance  companies  was  Incooqwtent 
They  are  Influenced  by  many  reasons  In  de- 
termining Wh&t  risks  they  will  undertake. 
So,  also,  the  adrertlseDiaitB  oC  defendant 
bank  were  trrelerant;  as  plaintiff  r^ied 
wholly  <m  personal  assorances  from  the  bank 
president  when  die  placed  ber  bond  tbeseu 
Sererse  and  remand  for  a  new  triaL 
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BRICKEY  T.  STATE.    (No.  3.) 

(Supreme  Cmat  of  Arkinsaa.   May  28,  1921. 
Beheurinc  Denied  June  2IX  1S21.) 

1.  CrfnUial  law  ^596(3),  608— QVernillig  of 
nMlon  for  ooBtlmiaaoe,  not  vorMod  ud  hat- 
ed oaly  oa  Inpoaeklas  evitfoaoo,  tfoeratioa- 
mry. 

Under  Crawford  &  MoSes*  Dig.  H  1270, 
8180,  tlie  court  did  not  abase  Ite  dUcretion  In 
OTerruling  motion  for  coDtiDaance,  wbidi  was 
in  dae  form,  but  waa  not  verified,  either  by 
defendant  appellant  or  his  attorney  for  him, 
while  another  witness  testified  on  behalf  of 
defendant  to  snbstantially  the  same  facts  set  up 
in  the  motion,  tending  to  impeach  the  testimony 
vt  the  rtate*s  witness. 

2.  Criminal  law  «b»64I(I)— Right  to  be  heard 
by  counsel  not  dealed  defendant,  to  whom 
oontlauanoe  refused  for  absenoe  of  oounsel. 

Where  defendant's  regnlarly  employed  coon- 
■el  did  not  appear  on  account  of  engagement 
elaewhera,  and  instead  of  gianting  defendant 
oontinuanee  the  court  appointed  counsel  to 
represent  him,  the  r^ht  to  be  heard  by  counsel 
ffnaranteed  to  persons  accused  of  crime  by 
BiU  of  Blgbts,  I  10,  was  not  denied. 

8.  Crinlnal  law  «s»S93— Oaiial  of  oontlauaaos 
for  absMM  of  employsd  oousiel  exospt  for 
alokaesi  ei^  laavotdabls  casualty  dlsorstloo- 

■nr. 

It  is  nerer  an  abuse  of  discretion  for  the 
court  to  refuse  to  grant  a  continuance  on  ac< 
count  of  the  absence  of  employed  counsel,  un- 
less caused  by  sickness  or  other  unavoidable 
casualty:  absence  from  the  court  where  causes 
are  pen^ng  in  wliich  he  is  employed  as  counsel, 
on  account  of  causes  pending  in  other  courts  in 
which  he  is  also  employed  as  counsel,  not  b#- 
ing  an  -  unaroidabla  casoalty. 

4.  Criminal  law  «=»I144(I7)— Presumptioa 
aaatence  pranounoed  In  due  time  aooordlng 
to  statata. 

In  the  absence  of  any  showing  to  the  con- 
trary, it  will  be  presumed  that  sentence  was 
pronounced  in  due  time  according  to  Crawford 
&  Mosee'  Dig.  {  8220. 

5.  Criminal  law  «=>977(3)— Dafaadaat,  who 
iSd  not  ohjeot,  waived  tiria  spedfled  far  pro- 
noanoinp  ssstenoa. 

Where  defendant  did  not  make  any  obje<>- 
tion  at  the  time  to  the  pronouncement  of  sen- 
tence, though  ha  was  i^ren  an  opportunity  to 
do  BO,  he  must  be  held  to  haTe  waived  the 
matter  of  the  time  for  praunmctng  sentence 
apedfled  by  Orawford  *  Hoaes'  Dig.  |  8229. 

Appeal  trom  drcolt  Ooor^  Tan  Bnren 
County ;  J.  M.  Sblnn,  Judge. 

Willie  Biickey  waa  cwTlcted  of  ailing  In- 
toxicating UqDor,  and  be  appeala.  Affinned. 

J.  Allen  BSade^  of  MorrtUtm,  for  appel- 
lant 

J.  8.  TTtl^,  Att7.  Oen.,  and  mbext  Godwin 
and  W.  T.  BamnuxAt  Asst.  Attys.  Qm.,  for 
ttie  Statfc 
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WOOD.  J.  On  the  9tfa  of  March,  1921, 
the  same  being  an  adjourned  day  of  the 
nlar  F^mary  term  of  the  Van  Buren  cir- 
cuit court,  the  appelant  was  ocmvlcted  ot 
the  crime  of  selling  Intoxicating  Ilqncn-s,  and 
by  Judgm^t  of  the  court  sentenced  to  impris- 
onment in  the  state  penitentiary  for  <me  year. 
From  ttiat  Judgment  lie  proaecutes  this  ap- 
peaL  4, 

[1]  Appellant  xttgea  as  his  only  ground  for 
reveraal  of  the  Jndgmoit  that  the  coort  err* 
ed  in  OTerruling  Us  motirai  for  a  oontinn- 
ancei  He  aaslgiis  three  reascma  why  tb» 
court  erred: 

First  Became  of  the  absence  of  H.  O.  Wol- 
verton,  a  material  witnesB,  who  was  anm- 
moned  before  the  oonrt  convened,  and  who 
was  ddc  and  unable  to  attend.  The  motlm 
for  oontbraance  waa  In  due  form,  but  was 
not  Terlfied,  ^ther  by  the  app^nt  or  his 
attorney  for  him,  and,  forthermore,  another 
witness  testified  on  btiialf  of  appellant  to 
substantially  Uie  same  tkcts  set  np  In  Oie 
motion  bmdlng  to  Impeach  the  testimony  of 
the  state's  witness.  The  court  did  not  abuse 
Its  discretI(Hi  nn^  these  circumstances  in 
overruling  the  motion.  Sections  1270  and 
3180  of  Crawford  ft  Moses'  Digest;  Horrls 
T.  States  lOS  Ark.  862,  147  S.  W.  74;  James 
r.  State,  12S  Ark.  269^  188  &  W.  806;  Burrla 
T.  Wise  ft  Hind,  2  Ark.  83,  40;  State  Lite 
Ins.  Oo.  T.  Ford,  101  Ark.  S18, 142  8.  W.  803. 

[Z]  Second,  fnie  aivellant  set  np  that  the 
cause  should  be  continued  on  account  of  the 
absence  of  J.  A.  Eadea,  who  was  unable  to 
attend  court  because  the  adjotimed  term  was 
at  a  day  wlwn  Che  drcult  court  was  in  regu- 
lar aessitm  at  UwrUlton,  regutring  the  attois 
ney'a  presence  at  the  latter  court.  The  affl- 
davit  of  Eades  in  support  of  this  ground  of 
the  motion  lAiowa  that  he  had  been  «nployed 
by  the  appellant  to  defmd  him.  and  his  fee 
had  been  paid;  that  he  appeared  In  attend- 
ance at  the  regular  term  of  the  Tan  Bnren 
circuit  court,  but  that  court  was  adjourned 
until  the  7th  of  Uarch  on  acconnt  ot  the 
absmce  of  the  regular  Judge ;  that  he  could 
not  appear  at  the  adjourned  day  because  cm 
that  day  the  r^rolar  term  of  tbe  circuit  court 
was  In  seaslm  at  Morrlllton,  and  he  could 
not  be  presoit  at  both  courts,  and  was  com- 
pelled, on  account  of  his  business  In  the  lat- 
ter court  and  the  duty  he  owed  his  clients 
ther^  to  attend  that  court  Of  those  fActs 
he  duly  notified  the  pre^aing  judge  of  the 
latter  court  and  also  the  prosecuting  attor- 
ney, and  requested  a  continuauce  of  the  cause 
to  the  regular  fall  tenu  of  the  Tan  Burm 
circuit  court  nie  regularly  employed  attor^ 
ney  being  absent  the  court  appointed  0amw 
Fraser,  an  attorney  in  attraidance  at  the  ad- 
journed term  of  the  Tan  Buren  circuit  court, 
to  represent  the  appellant,  who  prepared  and 
filed  his  motion  fer  contlnuanoe,  and  conddct- 
ed  his  d^ense. 
[S]  The  court  did  not  err  In  refusing  appal- 
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lant's  motion  to  continue  because  of  the  ab- 
sence of  employed  counseL  The  rl^ht  to  be 
heard  by  counsel  guaranteed  to  persons  accus- 
ed of  crime  by  the  Bill  of  Bights,  article  2,  i 
10,  Constitution  of  1874,  was  not  denied  the 
appellant  in  this  case.  On  the  contrary,  when 
bis  regularly  employed  counsel  did  not  appear, 
the  court  appointed  counsel  to  represent  him. 
Counsel  who  are  emp^^ed  to  represent  clients 
having  cases  praiding  in  courts  must  so  ar^ 
range  their  business  as  to  be  able  to  appear  to 
represrat  their  clients  when  those  cases  are 
called  for  triaL  The  business  of  the  courts 
cannot  be  controlled,  interrupted,  or  made  to 
conform  to  the  business  Interests  of  attor- 
neys. The  fact  that  an  attorney  may  have 
cases  for  clients  pending  in  difTerent  courts 
whose  terms  convene  at  the  same  time,  and 
which  condition  may  render  it  imi)ossible  for 
the  attorney  to  be  in  attendance  at  one  of 
the  courts,  is  no  imperative  reason  for  the 
continuance  of  the  causes  in  which  he  is 
employed  in  the  court  which  he  does  not 
attend.  These  are  matters  addressed  to  the 
sound  discretion  of  the  presiding  Judge  of 
the  court,  who  must  conduct  the  puWlc  busi- 
ness Intrusted  to  him  In  a  manner  most  con- 
ducive to  the  interests  of  the  public  whom 
he  serves.  It  Is  never  an  abuse  of  discretion 
for  the  court  to  refuse  to  grant  a  continu- 
ance in  a  cause  on  account  of  the  absence 
of  employed  counsel,  unless  such  counsel  is 
absent  by  reason  of  slduiess  or  some  other 
unavoidable  casualty.  The  absence  of  an  at- 
torney from  a  court  where  causes  are  pend- 
ing In  which  he  Is  employed  as  counsel,  be- 
cause of  causes  pending  In  other  courts  In 
which  he  is  also  employed  as  counsel,  is  not 
an  unavoidable  casualty. 

[4,  S]  Third.  The  appellant  cratends  that 
the  court  erred  in  sentencing  the  appellant 
on  the  day  after  the  verdict  of  guilty  was 
returned  against  him.  The  appellant  relies 
upon  sectimi  3229  of  C^wf(wl  &  Moses'  Di- 
rest, which  torovldes  In  part  as  follows: 

"TTpoa  the  verdict  of  conviction  In  cases  of 
felony,  the  court  shall  not  pronounce  judgment 
until  two  days  after  the  verdict  is  render^  ua- 
lesB  the  court  is  about  to  adjourn  for  the  term 
and  then  in  not  less  than  six  bouts  after  the 
verdict,  except  by  the  defendant's  consent." 

The  record  shows  that  the  Jury  returned 
a  verdict  on  the  9tta  of  March,  and  the  rec- 
ord ent^  of  Mar^  10th  Is  as  tcilom: 

*^e  defendant  was  this  day  bronght  Into 
open  court,  and,  being  Informed  of  the  nature  of 
the  indictment,  plea,  and  verdict,  was  asked  if 
he  had  any  legal  cause  to  show  why  sentence 
should  not  be  pronounced  against  him,  and, 
none  being  shown,  it  Is  adjudged,"  etc. 

The  record  does  not  show  when  the  Van 
Buren  circuit  court  adjourned.  In  the  ab- 
sence of  any  showing  to  the  contrary,  it  will 
be  presumed  that  the  sentence  was  pronounc- 


ed according  to  law.  Moreover,  the  appel- 
lant did  not  make  any  objection  at  the  time 
to  the  pronouncement  of  the  sentence,  and 
he  was  given  an  oi^rtunlty  to  do  aa  Be 
therefore  must  be  held  to  have  valved  the 
time  specified  In  the  statute. 

We  find  no  errors  in  the  record,  and  the 
Judgment  is  therefore  affirmed. 


TAYLOR  V.  WALKER.   (No.  35.) 
(Supreme  Court  of  Arkansas.  June  8,  192L> 

1.  Fixtures  9=> 1 4— Machinery  parts  mMt4  »• 
der  agreemest  for  removal  on  expiratios  ef 

'  lease  did  sot  beoome  part  of  realty. 

Machinery  parts  installed  by  tenant  in  a 
gin  plant  and  which  lessor  had  agreed  that  lei- 
see  might  remove  upon  expiration  of  lease  did 
not  become  a  part  of  the  real  estate. 

2.  Appeal  and  error  «=390l— Refasal  of  li- 
s^Notlens  not  error  In  tdweaoe  of  sbovisi 
that  they  wars  not  eovorod  hy  other  lastrae- 

tlons  givon. 
Refusal  of  requested  instractions  will  not 
be  held  error  in  the  absence  of  a  showing  that, 
in  so  far  as  they  correctly  declared  the  Itw. 
they  were  not  covered  by  other  ^ven  instmc- 
tions. 

3k  Replevin  «=396— Remiitlon  of  verdiet  li 
•olldo  not  ground  for  reversal. 
Where  action  in  replevin  was  tried  upon 
the  theory  that  the  various  artides  replevied 
constituted  a  tingle  unit  of  value,  and  when 
the  testimony  on  both  sides  related  to  the  valoe 
of  the  property  as  a  whole,  the  roiditioa  of 
the  verdict  in  soUdo,  instead  of  fixing  the  value 
of  each  specific  article,  as  required  by  Craw- 
ford &  Moses*  Dig.  %  86G3.  is  not  ground  tot 
reversal;  the  statute  having  been  waived. 

4.  Replevin  «=3>96— Statnte  pnvfdlag  for  tz- 
Ing  vaino  of  each  article  net  JnrlsdfetioaiL 

Crawford  &  Moses*  Dig.  {  8653,  providiw 
for  tiie  fixing  of  the  value  of  each  specific  ir' 
tide  replevied,  held  not  jorisdictionB],  bot  mai 
be  waived  and  will  be  held  to  be  waived  where 
the  property  replevied  is  treated  as  parts  of 
a  ringle  unit 

Ai^al  from  Circuit  Courts  St.  Frands 
County ;  J,  M.  Jackson,  Judge. 

Suit  by  George  P.  Walker  against  Beaa 
Taylor.  Judgment  for  plaintiff,  and  deffead- 
ant  appeals.  Afflnned. 

R.  J.  WlUIama  and  Walter  Gorman,  botb 
of  Forrest  City,  for  appellanL 

Mann  &  Mann,  of  Forrest  City,  for  ap- 
pellee. 

SMITH,  J.  This  Is  a  suit  in  replevin  for 
various  parts  of  a  System  gin  plant  'The 
litigation  arose  in  the  following  manner: 
Appellant,  Mrs.  Taylor,  owned  a  i^antation, 
which  she  leased  to  the  Beck  Company,  a 
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corporatieB,  fat  a  term  of  fire  years.  This 
lease  wu  dated  Avgast  4,  1906,  and  ooTer* 
ed  tlie  flve-7ear  p^od  beginning  January  1, 
1007.  On  Hay  7,  1008,  a  second  lease  was 
executed  tor  a  flv»-7ear  period  banning  at 
the  expiratlm  of  tlie  first  lease.  Eu^  leai^ 
tnclnded  *^ho  steam  gin  and  sawmill,  to- 
gether with  all  bcildings  oC  every  kind" 
being  on  the  land.  These  leases  were  trans- 
ferred by  tbe  Beck  Oompany  to  George  P. 
Walker  on  Jannary  8,  1000. 

Before  tUe  termlnatlfHi  of  tbe  last  lease 
a  dlsagreemoit  arose  between  Mrs.  Taylor 
and  Walker,  cblefly  over  delay  In  payment 
of  rent,  and  sbe  served  notice  on  him  to 
vncatei.  He  vacated  the  premises,  bnt  left 
the  glnboDse  locked  and  refused  to  snrren- 
der  the  fc^.  Iliereapon  Mrs.  Taylor  pat 
another  lodt  on  the  glnhonse.  She  refused, 
on  demand,  to  surrender  certain  pumps, 
belts,  puUeya^  gins,  preasss,  and  other  fix- 
torea,  whweupm  Walker  bron^t  reptevln 
therefor.  This  rait  was  commenced  Sep- 
tember 21,  1815. 

It  was  shown  on  behalf  of  Walker  that 
fb»  old  glnhouse  was  in  a  dilaiddated  and 
dangerous  condlUcn,  and  the  gin  was  moved 
acrosB  the  toad  Into  a  new  building.  Ac- 
oordli^  to  Walker,  It  was  not  <aily  agreed 
Qiat  be  flibonld  retain  ownership  and  con- 
trol of  any  new  madilnery  Installed  him, 
but  It  was  also  agreed  that  he  should  have 
the  right  to  remove  the  bnlldii^  at  tlie  expira- 
tion of  his  lease  if  he  desired  to  do  so.  In 
erecting  the  new  plant  Walker  used  the  old 
eoglne  and  certain  shafting  and  a  fan  belong- 
ing to  the  idd  plant  All  other  parte  were 
new. 

At  the  trial  testimony  was  offered  as  to 
tbe  value  of  these  new  parts  as  a  onit  com- 
prialDg  a  ginning  plant  and  tbe  usable  value 
thereof.  The  Jury  returned  Into  court  the 
ftdlowlng  verdict: 

'  nVe,  the  jury,  find  for  the  plaintiff  for  the 
possession  of  the  property,  end  fix  the  value 
at  $6fi0,  and  find  a  fair  rental  value  of  said 
property  to  be  $800  for  the  five  years  said 
property  was  held  by  the  defendant." 

After  the  verdict  had  been  read,  but  be- 
fore the  jury  had  been  discharged,  counsel 
for  Mrs.  Taylor  objected  to  Its  form,  fOr  the 
reason  that  It  did  not  specify  the  separate 
value  of  tbe  various  parts  of  the  gin  whldi 
had  been  replevied. 

[1]  It  Is  insisted  that  a  verdict  should 
have  been  directed  In  Mrs.  Taylor's  favor, 
npra  the  ground  that  the  property  replevied 
had  become  a  part  of  the  real  estate,  and 
was  not  therefore  the  subject  of  replevin. 
Without  a  full  recitation  of  the  testimony 
on  this  issue,  it  Bufi3ces  to  say  that,  ac- 
cording to  the  testimony  which  tends  to  sup- 
port the  verdict.  Walker  was  unable  to  op- 
erate the  gin  on  account  of  Its  age  and  ccm- 
dltlm,  whereopm  It  was  agreed  that  he 
might  Install  sudx  new  parts  as  were  neces- 


sary, with  the  privilege  of  removing  tbem 
upon  ffie  expiration  of  Us  tenancy.  TJaSet 
this  agreement  tbe  new  ports  of  the  glnnli^ 
plant  did  not  becmne  a  part  of  the  real 
estate,  but  remained  the  lessee^  personal 
property,^  and  were  therefore  subject  to  a 
suit  In  replevin.  Buffalo  Zinc  &  Copper  Co. 
r.  Hale,  136  Ark.  10,  206  S.  W.  661;  Cameron 
V.  Robblns,  141  Ark.  607.  218  S.  W.  173; 
Tanhoozer  v.  Oattls,  130  Ark.  880,  214  8. 
W.  44;  Helm  v.  Brock,  133  Ark.  S93.  202  S. 
W.  86;  Bache  v.  Central  a  &  C.  Co.,  127 
Ark.  887,  102  8.  W.  225,  Ann.  Cos.  1018B, 

loa 

[2]  At  the  trial  from  which  this  appeal 
comes  instractlcma  nondwred  from  1  to  11 
were  asked  In  Hrs.  Taylor's  behalt  but  utme 
were  given,  and  counsel  comidalned  ot  this 
ref  usaL  It  is  not  shown,  however,  that  these 
instructlonB,  In  so  far  as  th^  correctly  de> 
dared  ttie  law  were  not  covwed  by  other  In- 
structions whldi  were  given. 

Complaint  ia  also  made  that  the  court 
erred  in  giving  instructions,  but  no  error  Is 
pointed  out  in  the  instructions  given.  Seed 
V.  Stote^  103  Ark.  301,  147  8.  W.  76,  Ann. 
Cas.  1014B,  811;  Bass  t.  Stomea,  108  Ark. 
SS7.  1S8  8.  W.  186. 

It  ts  finally  insisted  that  the  Jury  was 
permitted  to  return  a  verdict  in  soUdo. 
This  point  appears,  however,  not  to  have 
been  raised  until  the  Jury  had  returned  its 
verdict,  although  the  Jury  had  not  then  bem 
discharged. 

[3, 4}  It  appears  that  the  cause  was  tried 
upon  the  theory  that  the  various  articles  re- 
plevied constituted  a  single  unit  of  value, 
and  the  testimony  on  both  sides  related  ta 
the  value  of  the  property  as  a  whole.  The 
request  that  the  articles  be  separately  valu- 
ed could  not  have  been  complied  with  by 
the  Jury  even  if  the  request  bad  been  made 
when  tbe  Jury  first  retired  to  consider  of 
Its  verdict,  because,  as  baa  been  said,  each 
side  had  treated  tbe  property  In  dlqmto 
as  a  single  unit  of  value. 

The  statote  does  provide  (section  8653, 
O.  &  M.  Digest)  for  fixing  the  value  of  each 
specific  article  replevied ;  but  this  require- 
ment is  not  Jurlsdictlcmal.  It  may  be  waiv- 
ed (Hobbs  V.  Clark,  63  Ark.  411,  14  S.  W. 
6S2,  9  L.  R.  A.  626 ;  Neal  v.  Cole,  223  S.  W. 
18),  and  will  be  held  to  be  waived  In  a  case 
where,  as  in  this,  the  property  replevied  Is 
treated  as  parts  of  a  single  unit 

It  ts  also  objected  that  the  verdict  return- 
ed Included  the  usable  value,  not  only  of  the 
property  replevied,  but  of  other  property 
used  in  connection  with  it  owned  by  Mrs. 
Taylor.  It  is  not  made  to  appear,  however, 
that  such  ts  the  case.  It  Is  true  that  prop- 
erty owned  by  her  was  used  in  connection 
with  other  property  owned  by  Walkw,  and 
that  It  took  all  of  the  prc^erty  to  make  a 
complete  gin  plant  But  there  was  no  ques- 
tl<m  in  the  case  about  what  ^roomty  was 
owned  1^  her,  w  what  parts  <tf  the  plant 
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liad  been  fautaUed  hr  Walker,  and  no  obje*^ 
tiOD  appMn  to  bave  been  made  t&at  the 
teetlinoijar  In  regard  to  usable  vaLoe  was  not 
eonflned  to  the  parte  InataUed  bj  Walkor. 

No  errw  appearing,  tlie  jndpnent  la  af> 
flrmed* 


ROAD  IMPROVEMENT  DIST.  NO.  9  OF 
SEVIER  COUNTY  v.  BENNETT 

et  al.  (No.  37.) 

(Snpreme  Court  vt  Arkaneaa.   June  8^  1981.) 

Highways  «s»i4a-Statirte  lield  net  to  aathor- 
be  circuit  court  to  set  aside  wbelo  assess- 
Bieat  of  bsneftts. 

Acts  Sp.  Sess.  lOaO,  No.  407,  ereatlog  road 
Improvement  district  No.  8  of  Serler  county,  did 
not  by  section  9  thereof  confer  on  the  drcuit 
coDrt  on  appeal  from  the  county  court  power  to 
set  aside  the  whole  assessmeot  of  benefits  to  pay 
for  constmctins  a  road,  but  only  provided  a 
method  for  attacking,  on  appeal  to  the  circuit 
court,  BsseBsments  of  benefits  against  particu- 
lar tracts  of  land  for  good  cause  shown  by  the 
property  owner  or  owners  of  the  particular 
tract  or  tracts;  seetifw  7  providing  a  method 
fte  attacking  the  whoU  asMssmnt  of  bwefita 
in  the  chancMT  coort. 

Appeal  from  Circuit  Oonrt,  Sevier  Goon' 
ty;  Jas.  S.  Steel,  Judge. 

Proceedings  for  tbe  creation  of  Road  Im- 
provement District  No.  9  of  Sevier  county, 
contested  by  J.  W.  Bennett  and  others. 
From  Judgment  creating  the  district,  objec- 
tors aw)ealed  to  the  circuit  court,  which 
set  aside  Judgment  levying  an  assessment  of 
benefits  to  pay  for  construction  of  a  road, 
and  the  district  ai^eals.  Judgment  revers- 
ed, and  canse  ronanded  for  fortber 
ceeding. 

Lake  ft  Lake^  ot  Da  Queen,  for  appellant. 
B.  K.  Sd wards,  of  Lockesburg,  and  B.  B. 
Isbell,  of  Da  Queen,  for  appelleea. 

HITMPBREYS.  J.  lUa  is  an  appeal  from 
the  Judgmmt  of  the  Sevier  droilt  court,  set- 
ting aside  a  Judgment  of  the  county  court 
levying  an  assessment  of  benefits  to  i>ay  for 
constructing  a  road  in  road  Improvement 
district  No.  9  of  Sevier  county.  Appellees, 
four  lando^mers  in  said  district,  prosecut- 
ed the  appeal  from  the  Ju^ment  of  the 
county  court  under  section  9  of  Act  Na  407 
of  the  Special  Session  of  1920  of  the  Gen- 
eral Assembly  of  the  State  of  Arkansas,  cre- 
ating tbc  district.  The  Issue  tried  and  de- 
termined  in  the  circuit  court  on  appeal  relat- 
ed to  the  assessment  as  a  whtrie,  and  the 
Issue  as  to  the  validity  or  Invalidlt?  of  the 
Individual  aasessmenta  made  upon  the  lands 
of  appellees  was  not  developed  or  determln* 
ed.  Section  9  of  said  special  act,  under 
which  the  appeal  was  taken,  did  not  confer 


uptm  the  drcuit  court  power  on  appeal  to  set 
aalde  the  .whole  asaessmant.  It  only  provided 
a  method  for  attacking,  <ni  appeal  to  the  dt^ 
cutt  court,  asBessmaata  of  benefits  against 
particular  tracts  of  land  for  good  cause 
Shown  by  the  property  owner,  cr  owaers, 
of  the  particular  tract,  or  tracts.  Thin  con- 
structioD  must  be  given  section  9  of  the 
act  aforeaaid,  becawn  aectloii  T  of  t3»  aame 
spedal  act  provldee  a  metbod  for  attaddng 
the  whole  assessment  of  bemflta  In  the  dian- 
oery  court  of  said  coonty.  If  both  aeetlcma 
provide  a  metbod  for  attacking  the  aaaess- 
ment  ot  benefits  as  a  wholes  tiiere  is  wanting 
In  the  act  any  remedy  or  redress  tax  nnjuet 
or  Inequitable  aneaamentB  of  beneflta  agalBSt 
IsdlTMnal  tracts  of  land,  atnoe  aeetlcn  7  of 
said  act  ivorldeB  In  immlstakable  twma  for 
a  remedy  or  redress  against  an  unjust  or  in- 
oQultabla  aaaeeamMit  as  a  whole  1^  aidt  In 
the  chancery  court  The  condnsloa  la  Ir- 
resistible that  the  remedy  or  redress  pro- 
vided in  aeetloii  ft  baa  relaticm  to  redrees 
for  nnjiut  or  IneqnltiAle  aaseavnenta  <jt 
benefits  i^alnat  putlcolar  tracts  of  land, 
for  It  la  Quite  wUikely  that  tbe  Legldatnre 
would  give  two  remedies  for  correcting  un- 
just or  inequitable  asBeasments  as  a  .whole 
and  no  remedy  for  correcting  Individual  as- 
sessments. The  circuit  court  war  therefore 
without  Jurisdiction  to  set  aside  the  entire 
asseaament  of  benefits  In  the  district  and 
should  have  limited  the  Inquiry  to  the  va- 
lidity of  the  assessments  against  tbe  parti- 
cular truts  of  land  omied  by  the  appellees 
herein. 

Appellees  insist,  however,  that  this  cause 
should  be  dismissed,  and  have  filed  a  mo- 
tion for  tbat  purpose  becans^  during  the 
pendencj  of  the  appeal  bere^  tta  General 
Assembly  of  this  state  passed  an  act  reinat 
Ing  tlie  special  or  local  act  bf  which  the 
district  In  question  was  created.  Hie  re- 
pealing aet  bears  number  291  and  waa  ap- 
proved Uarch  21,  1921.  Section  1  of  the 
repealing  act  Is  as  follows: 

"That  Act  No.  407  of  the  General  Assembly, 
approved  Jetouary  SO,  1920,  entitled  'An  act  to 
create  road  improvement  district  number  nine 
<a  Sevier  coonty,'  he  and  the  sama  ia  hereby 

repealed." 

Section  2  of  the  repealing  act  provides, 
among  otlier  things,  for  a  continuatlOD  of 
the  district  and  the  commissioners  thereof 
for  the  purpose  of  paying  the  Indebtedness 
thereof.  Said  section,  In  part,  la  aa  fcdlaws: 

"On  the  ezplEaUfHi  of  said  six  mMiths  {refer- 
ring to  the  time  in  iriiieh  daims  agaliwt  the 

district  may  be  presented  to  the  commisdon- 
ers)  it  shall  be  the  duty  of  the  commissioners 
to  levy  upon  the  real  property  of  the  district 
a  tax  sufficient  to  pay  the  indebtedneSB  thereof. 
If  the  assessment  of  benefits  of  the  district  has 
been  made  and  confirmed,  said  tax  shall  be 
based  upon  sodi  assesament  of  benefits.  If  the 
assessment  of  benefits  has  not  been  made  and 
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eonfirmed,  It  iltall  be  by  the  asBessed  tiIm  of 
th«  propwtj  for  8tat«  and  coaaty  taxation  aa 
it  appears  upon  the  countj  aueaamcDt.*' 

The  Imlstence  at  appellant  Is  that  the 
repealins  atatate,  approved  March  21,  1021, 
Is  void,  because  It  Impaired  the  obligation 
of  contracts  and.  In  that  respect,  Infringes 
upon  both  the  Constitution  of  the  state  and 
of  the  United  States.  So  far  as  the  Issue 
InTolved  on  this  appeal  Is  concerned,  it  Is 
nnnecessarr  to  determine  whether  the  re> 
pealing  act  Is  valid  or  void.  The  issue  here 
Is  whether  the  drcnlt  court  bad  jurisdiction 
on  appeal  to  set  the  judgment  of  the  county 
court,  levying  the  assessments  of  benefits 
against  the  property  in  the  district,  aside, 
In  whole.  It  follows  from  our  coa<dvBlon 
tliat  it  did  Bot;  that  the  levy  of  asaeas- 
ment  of  ben^ts  as  a  whole  must  stand, 
whether  the  repealing  act  be  valid  or  wrtd. 
If  the  repealing  act  Is  v<4d,  the  Judgment 
levying  the  assessment  of  benefits  will 
stand  as  a  whole  tmder  the  iHlglnal  act  cre- 
ating the  district,  because  not  attacked  by 
suit  In  the  chancery  court  und^  section  7 
of  the  original  act  If  the  repealing  act  Is 
valid,  the  act  itself  provides  for  a  continua- 
tion of  the  district  for  the  purpose  of  pay- 
ing the  indebtedness  thereof  and  author- 
izes the  commissioners  to  base  the  assess- 
ment of  benefits  upon  the  confirmed  assess- 
ment of  benefits  levied  under  tlie  judgment 
of  the  county  court.  It  not  being  necessary 
to  pass  upon  the  validity  of  the  repealing 
act,  we  withhold  any  opinion  as  to  what 
might  be  deeooed  valid  clalma  against  the 
district  within  the  meaning  of  claims,  as 
used  In  section  2  of  the  repealing  act 

The  motion  of  appellees  to  dismiss  the  ap- 
peal is  therefore  overruled,  and,  for  the  er- 
ror indicated,  the  judgment  of  the  circuit 
court  Is  reversed,  and  the  caow  ramanded 
fbr  farther  proceedings. 


FEDERAL  TRUCK  4  MOTORS  CO.  T. 

TOMPKINS.     (No.  36.) 

{BapresM  Oourt  of  Arkansai.   June  A,  IflSL) 

EvMsooe  «B44l(t>— Warraaty  eassot  be  la- 
grafted  by  parol  npoa  oonplata  ■nanMsuous 

sales  coatraet. 
Where  complete  sales  contract  Is  unamblg- 
noos  and  contains  do  warranty,  a  warranty  eaiu 
not  be  proven  by  parol  teitimony. 

Appeal  from  Gircoit  Court,  FiankUn  Coun- 
Ir ;  James  Cochran,  Judges 

Salt  by  the  Federal  "nruA  ft  Motors  Com- 
pany against  Sam  Tompkins.  Judgmwt 
defendant  and  glaiatlff  appeals.  Beveraed 
and  remanded. 


WUlard  Pendergrass,  of  Altns,  and  Dvaaa 
&  Kvans,  of  Boouevllle,  for  appelant 
J.  P.  Clayttm,  <tf  Ozark,  for  appeUoe. 

SMITH,  J.'  On  September  7, 1919,  appellee 
made  a  contract  to  purchase  a  secondhand 
truck  from  the  appellant  company.  By  the 
terms  of  the  c<Hitract  $500  of  the  purchase 
price  was  to  be  paid  In  cash.  Appellee  gave 
his  check  for  flOO  and  agreed  to  pay  the 
balance  of  ^00  when  the  truck  was  delivered 
to  him  at  bis  place  of  business  In  Ozark.  He 
also  agreed,  on  delivery  of  the  truck,  to  ex- 
ecute 10  notes,  each  for  $75,  payable  one 
every  30  days.  Under  the  agreement,  appel- 
lant company  was  to  send  the  truck  from  VX. 
Smith,  where  the  sale  was  made,  to  Ozark, 
but  was  unable  to  make  delivery,  and  so  no- 
tified appellee.  Thereafter,  on  September 
20ttt,  appellee^  accompanied  by  one  Dodgtns, 
went  to  Ft  Smith.  Dodglne  examined  the 
truck,  passed  judgment  upon  it  and  approv- 
ed It  and  was  ^ployed  by  appellant  com- 
pany to  drive  the  truck  to  Oaark,  Thereup* 
on  Oie  parties  mtered  bito  the  ffdlowlng 
contract: 

"Original. 
"Betail  Car  Contract 

"rt  Smith,  Ark.,  9/20/19^ 
"Federal  Truck  &  Motors  Co.  (Distributor)— 
Gentlemen:  Please  enter  order  for  one  modd 
1%  ton  truck,  secondhand,  to  be  delivered  on 
or  about  9/20/19  (barring  delays  in  transporta- 
tion or  other  causes  beyond  our  control),  ae- 
cordiag  to  the  foBowIng  plan  and  speetiBcatioiis; 

Prlos     parsoatraet.  ll^BOJIt 

Ostalogae  BpeeUestfims, 

rralgbt  from  teotaiT   •  •  • 

War  tax  ,.    •  •  • 

Total   91,I6(UI0 

Total  prtee  ot  «tra  aqulponnt; 

Deposit  I  BO0.00 

Credit    KIO.M 

In  sotM  ot  175  ewh  80  daji   750.00 

'It  Is  understood  and  made  a  part  of  this 
agreement  that  title  or  ownership  of  car  as 
above  described  does  not  pass  to  purchaser  un- 
til firal  cash  payment  is  made. 

"(Salesman)   George  W.  Malecot 

'■Dated:  Accepted  9/aOA919,  at  Federal 
Tru(&  &  Motors  Co. 

"By:    S.  L.  Tompkhis  (Purchaser)." 

Appellee  proceeded  to  use  the  truck  In  his 
business,  and,  after  three  of  the  notes  had 
been  paid  and  two  others  had  matured,  pro- 
posed to  pay  the  balance  If  allowed  proper 
discount.  Ttii»  proposition  was  not  accepted, 
and  appellee  thereafter  refused  to  make  oth- 
er payments,  and  this  suit  was  begun  In  the 
court  <rf  a  justice  of  the  peace  to  enforce 
payra^t  of  the  notes. 

The  case  reached  the  circuit  court  on  ai>- 
peal,  apd  at  the  trial  there  a^^llee  inter- 
posed the  defense  of  a  breach  of  warranty. 
He  testified  that  bef<H%  ctmidetlng  the  pay- 
ments he  discovered  that  the  truck  was  worn 
out  and  instead  of  being  only  ^bt  montba 
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old  and  In  good  oondiUffli  as  warranted,  It 
had  been  In  use  for  tliree  years  and  was 
aboat  worn  oat.  Over  appellant's  objection 
the  cause  was  submitted  to  the  Jury  oa  this 
Issue,  and  there  was  a  verdict  and  judgment 
In  appellee's  favor,  from  which  Is  this  ai^ieal. 

Appellee  defends  the  Judgment  of  the  court 
below  on  the  theory  that  he  was  deceived  and 
Induced,  by  false  r^resentatlons  in  r^rd 
to  the  age  and  condition  of  the  trudc,  to  make 
the  contract  But  the  case  was  not  tried 
or  submitted  oa  that  issu&  In  the  instruc- 
tloQS  submitting  ttie  case  to  Uie  jury  the 
court  said: 

"The  defendant  admits  tbe  ezecnti^n  of  the 
notes,  the  sale  of  the  motor  truck,  but  says  that 
the  truck  was  warranted  or  gnaranteed  to  him 
to  be  in  good  condition  and  not  to  have  been 
mn  to  exceed  eight  months  and  to  be  as  good 
as  new.  He  says  that  it  was  not  as  good  as 
new  and  it  was  not  in  good  condition  and  it 
was  roD  more  than  eight  months  and  that  the 
warranty  has  proven  to  be  false.  •   •   •  " 

Having  thns  stated  the  Issue,  tbe  court 
told  the  jury  to  find  for  appellee  If  the  tes- 
timony supported  his  contention. 

The  court  was  In  error  in  submitting  the 
question  of  warranty.  The  contract  set  out 
above  Is  apparently  a  complete  contract  of 
sale.  There  appears  to  be  no  ambiguity 
about  It  requiring  explanation,  and  no  war- 
ranty Is  incorporated  therein.  In  Lower  v. 
Hickman,  80  Ark.  508,  97  S.  W.  681,  this 
court  said: 

"1.  A  warranty  is  so  clearly  a  part  of  a  sale 
that  where  the  sale  is  evidenced  by  a  written 
instrument  it  is  incompetent  to  engraft  upon  it 
a  warranty  proved  by  parol.  Tbe  character  of 
the  written  instrument  is  not  important,  so  long 
as  it  purports  to  be  a  complete  transaction  of 
Itself,  and  not  a  mere  incomplete  memorandum 
or  receipt  for  money  or  part  of  a  transaction 
where  there  are  other  pai-ta  of  it  other  than 
warranties.  It  may  be  a  complete  contract 
signed  by  both  parties  and  comprehensive  and 
exhaustive  in  detail,  and  contain  many  mutual 
agreements,  terms  and  stipulations,  or  it  may 
be  a  simple  bill  of  .sale,  or  sale  note  e^dencing 
tihe  sale.  The  principle  is  the  same  in  any  of 
these  transactions,  and  oral  evidence  of  a  war- 
ranty is  almost  umversally  excluded  when  a 
complete  written  instrument  evidences  the  sale. 
It  is  not  important  that  the  instrument  be 
signed  by  both  parties,  for  acceptance  of  the 
other  may  be  equally  binding,  and  tbe  principle 
here  invoked  is  as  often  applied  to  unilateral 
as  to  bilateral  instruments.  For  the  state- 
ment of  the  principles  involved  and  the  many 
applications  thereof,  see"— citing  cases. 

What  was  there  said  is  equally  applicable 
liere;  See,  also,  Jobnaon,  Bergw  &  Oa  v. 
nr.  X  Hughes  &  Ga,  83  Ark.  105,  103  S.  W. 
184:  Arden  Lmuber  Go.  v.  Henderson  Inm 
Works,  88  Ark.  240,  108  S.  W.  186;  Barry- 
Wehmiller  Ha<diinery  Go.  v.  Thompson,  83 
Ark.  288,  KM  S.  W.  137;  Bradley  Gin  Ga  v. 
Means  Hadiinery  Ga,  04  Ark.  180,  126  S. 


W.  81 ;  Morris  v.  S.  W.  Supply  Go.,  138  Ark. 
607,  206  &  W.  8&1;  Sweet  Spring  MIIU14; 
Co.  V.  Gentry,  Buchanan  &  Oo,  142  Ark.  231. 
218  S.  W.  380,  219  S.  W.  1013.  . 

For  tbe  error  of  Bubmittlng  th»  qoestlwi 
of  Ivaach  of  warren^,  the  Judgmait  Is  re- 
versed,  and  the  cause  will  be  zetnanded  for 
a  new  trial. 


SANDERSON  at  al.  V.  MARCONI.  <N».  28.) 
(Supreme  Gonrt  vt  Arkansas.  Jon*  9,  1921.) 

1.  Trial  @=3l77— Where  each  party  reqaested 
peremptory  fnstniotlon,  tht  court  may  daoi4« 
the  laans. 

Where  each  party  requested  a  peremptory 
Instmction,  that  waa  tantamount  to  an  agree- 
ment that  the  oonrt  m^kt  dedde  the  isenes, 
and  it  was  not  error  to  give  a  peremptcMy  in- 
struction for  one  of  the  parties;  the  evidMcs 
being  sufficient  to  sustain  the  verdicL 

2.  latfsmnlty  «s>l6— EvMem  bald  to  sastala 
Jadgoiaat  la  favor  al  ladsmaltor  asdast 
bsKdaoiaa  wba  oonproailsail  liability. 

Where  plaintiff  asserted  that  he  dtfwed 
to  defendants  $700  in  cosh  and  securities  to 
indemnify  them  against  loss  as  sureties  on 
the  appearance  bond  for  plaintiflTs  son,  that 
the  son  fled  the  country,  and  that  defendants 
compromised  the  judgment  against  tbem  for 
$SoO,  evidence  ArZtf  sufficient  to  sustain  the 
judgment  in  plaintiff's  favor  notwithatwiiding 
defendants'  contention  that  tbe  return  trf  none 
of  the  money  was  contemplated. 

3.  Appeal  and  error  ^26a'(2)— ExolMlon  of 
evidenoe  not  excepted  to  esaaot  be  reviewed. 

Where  no  exception  was  reserved  to  tbe 
exclusion  of  evidence,  the  matter  cannot  be 
reviewed. 

Appeal  from  Circuit  Court,  HiUw  Coun- 
ty;  Geo.  B.  Haynie,  Judge. 

Action  by  Louis  Marconi  against  M.  E. 
Sanderson  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeaL  AfBrmed. 

T.  E.  Webber,  Jr.,  and  M.  E.  Sanderson, 
both  of  Texarkana,  for  appelbmts. 
Jna  N.  Cook,  ot  Texarkana,  for  appellee, 

McOUZJiOCH,  C.  J.  Tbe  irialntlfC,  LouJs 
Marconi,  Instituted  this  action  against  tbe 
defendants  alleging  that  he  delivered  to 
them  the  sum  of  $700,  condsting  of  $000  in 
cash  and  a  bond  of  tbe  United  States  of  the 
denomination  and  value  of  $100,  to  indem- 
nify them  against  loss  as  sureties  on  the 
appearance  bond  of  plaintiGrs  son,  and  that 
the  defendants  accepted  said  sum  and  exe- 
cuted said  bond  on  condition  that  tbe  funds 
would  be  returned  to  him  In  the  event  plain- 
tliTs  son  compiled  with  tbe  terms  of  the 
bond,  and  that  tbe  defendants  should  use  sudi 
part  of  tlie  funds  so  paid  over  as  would  be 
required  to  discharge  their  UalilUty  in  event 


>rer  otlMT  casM  ■••  asm*  topic  and  KBy-NUHBBR  la  all  Kay^nmbaea  Dlgesti  obA  lodeus 


Digitized  by 


Google 


of  torfeftnra  on  the  bond, 
that  there  had  been  a  forfettnre  ot  the  bond 
and  a  Judgment  In  tarter  ot  tbe  state  wbldi 
had  beoi  compromised  by  defojdanta  on 
the  payment  of  the  Btim  of  $350,  and 
the  prayer  of  the  complaint  wae  foe  the  re- 
covery  of  the  balance  of  the  money  so  paid 
over.  Defendants  answered,  admlttlne  the 
receipt  firom  plaintiff  of  said  funds  and 
eorcnimait  bond,  but  dwled  that  plaintiff 
delivered  th»  money  to  defendant  '^th 
any  promise  or  assnrasoe  whatever  from 
said  def^dants  ttiat  any  part  of  this  money 
woQid  be  letumed  In  case  a  forf^tnre  was 
taken  upon  said  bond.**  TtM  answer  con- 
tained a  furUier  statemmt: 

"That  the  plaintiff  well  tmderttood,  and  it 
was  so  explained  to  him,  *  *  *  that  if  he 
executed  said  bond  that  his  Bon  *  *.  * 
would  flee  the  cotmtry  and  would  not  he  in  at- 
tendance when  bia  case  was  called  in  said 
conrt,  and  that,  it  plaintiff  pat  np  th«  money 
for  said  bond,  the  whole  of  the  same  *  •  * 
would  be  ennr^  lost  to  Um.  The  plaiatUf 
farther  nuderstood  •  •  •  that  none  of  the 
money  would  be  returned  to  him  in  case  tiie 
■on  failed  to  appear  under  the  requirements 
on  said  bond." 

mere  was  a  trial  before  a  Jury  .which  re- 
sulted In  a  Terdlet  In  favor  of  the  plaintiff 
for  the  Bom  of  980O.  TtAn  verdict  was  ren- 
dered oa  the  peremptory  direction  of  the 
court. 

The  facts  of  the  case,  as  related  In  the 
pleadings  and  set  fordi  In  the  testlmtmy, 
are  that  idalntifCs  Boa  was  arrested  and 
held  In  cnstody  on  a  charge  of  felony,  and 
In  order  to  Induce  one  of  the  defendants, 
Frank  Carrara,  to  sUpi  a  'ball  bond,  the 
plaintiff  ddlvered  to  one  of  the  banks  In 
Texaifeana,  where  Carrara  resided,  the  sum 
of  $000  in  money  and  a  government  bond  of 
the  denomlnatloa  of  $100,  and  drew  a  check 
tai  Carrara's  favor  for  the  amount  of  the 
money.  Oarrara  signed  the  bond,  and  the 
accnaed,  after  b^ng  liberated  on  the  bond, 
fled  the  eonntx7.  A  forfeiture  was  taken  on 
the  bond,  and  judgment  was  rendered 
against  the  sureties  in  the  snm  of  $500,  which 
appellants  compnnnlsed  for  the  sum  of  $860 
and  paid  It.  The  contention  of  plaintiff  Is 
that  he  paid  over  money  under  a  pnnn- 
Ise  that  it  was  to  be  returned  to  bim  If 
there  was  no  forfdture  under  the  bond,  and 
that  any  part  of  it  not  used  In  paying  a 
judgment  on  the  bond  sndi  part  was  to  be 
returned  to  him.  The  defendants  contend 
that  there  was  no  express  promise  to  return 
the  m<Htey,  but,  on  the  contrary,  that  the 
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FlalnUff  alleged  money  was  received  from  plaintiff  with 
the  und«^Btandlng  that  ntme  of  It  was  to  b^ 
returned  to  him  In  any  event,  whether  there 
was  a  fmrfelture  on  the  bond  or  not.  One 
of  tike  defendanta  tiered  to  testify  conoem- 
ing  an  agre«nent  that  the  money  .was  paid 
with  the  understanding  that  the  accused 
was  to  flee  the  country,  but  the  court  occlud- 
ed that  testimony  on  the  ground  that  such 
agreemoit  was  not  pleaded  In  ttie  answer. 
Tbeis  was  no  ux^tlon  saved  to  Uie  rul- 
ing (HC  the  court  In  Chat  regard. 

[1,  2]  The  state  of  the  proof  is  sndi  that 
the  Jury  ml^t  have  found  that  the  agree- 
ment between  the  parties  was  that  the  mon- 
ey .was  to  be  paid  over  to  defendant  Car- 
rara as  compensation  to  bIm  for  making  the 
bond,  and  that  no  part  of  it  .was  to  be  re- 
turned In  any  event,  or  the  Jury  mi^t  have 
found  from  the  testimony  that  the  money 
was  paid  over  to  Carrara  merely  to  Indem- 
nify him  against  any  loss  which  he  might 
sustain  by  reason  of  becoming  surety  m  the 
bond.  Each  party  asked  for  a  peremptory 
Instruction,  and  the  court  granted  the  plaln- 
tlfTs  request  and  refused  the  request  of  the 
defwdants.  This  was  tantamount  to  an 
agreement  that  the  court  might  decide  the 
issue,  and  It  was  not  error  to  give  a  peremp- 
tory lnstmctl<m  under  those  circumstances, 
If  the  evidence  was  legally  sufficient  to  sus- 
tain the  verdict,  no  other  instructions  being 
asked  for  or  given.  St  Iiouls  S.  W.  By.  Go. 
V.  Mulkey,  100  Ark.  71,  189  S.  W.  648,  Ann. 
Ctes,  1018^  1330.  There  was,  as  btfore  stat- 
ed, snflldent  erldence  to  warrant  the  Jury 
in  flndlng  that,  while  there  was  no  espress 
promise  to  retain  tlie  mmiey,  there  was  In 
fact  an  agreement  that  the  money  was  paid 
to  Carrara  as  indemnity  against  loss,  and  un- 
der tliose  circumstances  there  was  an  im- 
^ied  promise  to  return  any  of  the  money 
not  used  in  Mmt^»rging  liability  vnder  the 
bond. 

Wit  Is  argued  here  that  there  was  evi- 
dence offered  suflid»it  to  riiow  that  the 
contract  was  unlawful  in  that  It  was  express- 
ly agreed  that  the  money  was  iMld  over  In 
consideration  of  the  fact  that  the  defendants 
would  make  the  bond  and  the  boy  was  to  flee 
the  country.  Then  was  no  extxptlon  saved 
to  Qie  ruling  of  the  court  excluding  this  tes- 
timony; therefore  we  are  not  called  on  to 
decide  anything  In  that  regard.  Even  if 
the  langof^  of  the  answer  be  regarded  as 
sufficient  to  present  this  Issue,  the  findings 
of  the  court  on  the  request  for  a  peremptory 
instruction  are  sustained  by  sufficient  evi- 
doioe  on  sudi  issue. 
The  Judgment  is  therefoEe  affirmed. 
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HAWKINS  V.RANDOLPH.  (No.  84.) 

(Sapreme  Coart  of  Arkajuas.   June  6,  1021.) 

1.  Contracts  «=»92— Whother  a  party  had  n«a- 
tal  oapaoity  deteralBed  by  faots  of  particular 
oaM. 

The  qaeBtion  of  whetlier  a  part?  to  a  eon- 
tract  had  mental  capacitr  mnat  b«  detenniued 
under  the  facta  of  the  particular  case. 

2.  Mortgaoes  ^»3I9(3)— CvldMoe  showlm  re- 
lease by  80  year  old  mortgages  lavalld  for 
wut  «f  meftal  oapaoity. 

In  action  to  set  aside  on  the  groand  of  men- 
tal incapacity  a  release,  b;  80  year  old  plaintiff 
mortgagee,  of  mortgage  for  $10,000  in  consid- 
eration of  defendant  mortgagor's  agreement  to 
pay  plaintiff  $4S0  per  year  during  the  remainder 
of  his  life,  evidence  heltS  to  show  plaintiff's  in- 
capacity. 

3.  Contracts  «=>96— Between  persons  in  fldu- 
eiary  relationship  closely  sonitinized. 

TransacUons  between  persons  connected  by 
fidndary  relations  will  be  closely  scnitiuized. 
not  only  in  technical  cases  of  fiduciary  relation- 
ship, but  in  all  cases  where  the  relation  be- 
tween the  parties  gires  one  the  controlling  in- 
fluence over  the  other. 

4.  Contracts  43=^(8)— Will  not  be  set  aside 
for  mere  inadequacy  of  conslderatloa. 

Where  the  parties  are  capable  of  contract- 
ing, the  court  will  not  set  aside  their  contracts 
for  mere  inadequacy  of  price,  but  \vhere  the  in- 
adcqnacy  is  accompanied  with  other  facts  show- 
ing concealment  on  the  part  of  the  one  who  ob< 
tains  a  benefit,  on  accoont  of  old  age,  Ignorance, 
incapacity,  etc.,  on  the  part  of  the  one  granting 
the  benefit,  equity  will  readily  grant  relief. 

5.  Pessloas  «92-f  PenslOD"  deflned. 

A  pension  is  the  regular  allowanee  paid  to 
■n  individual  by  the  government  in  conmdera- 
tion  of  past  services  or  in  recognition  of  merit, 
and  to  the  payment  of  which  the  whole  resourc- 
es of  the  government  are  pledged. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Pen- 
•lonj 

A^eal  from  Franklin  Chancery  Oonrt; 
J.  V.  Bourland,  Chancellor. 

Salt  by  Bobert  H.  Bandolpb  against  S.  B. 
Hawlclns.  Decree  for  plaintitr,  and  defend- 
ant appeals.  Afflrmed. 

Robert  H.  Randolph  brought  this  suit  In 
equity  against  S.  B.  Hawkins  to  annul  and 
set  aside  a  contract  whereby  the  plaintiff 
released  In  favor  of  the  defendant  a  mort- 
gage on  a  tract  of  land  to  secure  an  Indebt- 
edness of  $10,000. 

On  the  7th  day  of  July.  1910,  R.  H.  Ran- 
dolph executed  to  S.  B.  Hawkins  a  deed  to 
183  acres  of  land  In  Franklin  county,  Ark., 
for  the  consideration  of  $12,500,  Of  this 
amount  $500  was  in  cash,  and  the  balance  in 
five  proralssory  notes.  Tte  first  note  was 
for  $2,000,  and  the  remaining  four  notes 


were  for  $2,600  each.  The  first  note  fell  due 
on  January  1, 1920,  and  one  eadi  year  there- 
after. Hawkins  gave  Randolph  a  mortgage 
on  the  land  purchased  to  secure  the  itaymeor 
of  these  notes.  The  defendant  paid  the  first 
note  when  It  fell  du^  and  subsequently  the 
parties  entered  into  a  eontract  as  follows: 

*^is  agreement,  made  and  entered  into  this 
9th  day  of  March,  1920^  between  8.  B.  Haw- 
kins, party  of  the  first  part  and  IL  H.  Ran- 
dolph, party  of  the  second  part,  witnesseth, 
that  in  consideration  of  the  release  of  a  cer- 
tain mortgage  dated  September  10,  191D.  and 
the  return  to  the  said  S.  B.  Hawkins  of  tlie 
notes  secured  by  said  mortgage,  it  is  berebj 
understood,  contracted  and  agreed  that  the  seid 
party  of  the  fliret  part,  his  heirs  and  assigns, 
executors  and  adminiBtratom,  shall  pay  onto 
said  R.  H.  Randolph  ot  Us  assigns,  daring  the 
period  of  his  natural  life  the  full  sum  of  foor 
hundred  and  eighty  dollars  (4S0.0O)  each  and 
every  year  during  such  life,  payable  qoarterlj 
on  the  first  days  of  April,  July,  Octol>er  and 
January,  beginning  on  the  1st  day  of  ApnI. 
1^,  with  the  amount  of  $120.00  and  paymx 
said  amount  as  aforesaid  at  the  beginning  of 
each  quarter  thereafter  so  long  as  said  R.  H. 
Randolph  shall  live.  It  being  the  idea  of  this 
contract  and  the  intention  of  the  pstrtics  te 
afford  said  party  of  the  second  part  an  annidty 
of  $480.00  for  the  term  of  his  natural  life,  pay- 
able quarterly  in  advance,  and  that  at  the  time 
of  his  death  such  payments  shall  cease  sad 
no  further  obligations  shall  thereafter  rest  cpon 
the  said  S.  B.  Hawkins  by  virtue  of  tlda  con- 
tract or  the  securities  surrendered  in  considera- 
tion of  this  contract 

"In  witness  whereof,  the  parties  have  hereun- 
to set  their  hands  this  Mb  day  of  Mar^  1920." 

Pursuant  to  the  terms  of  the  contract. 
Randolph  on  the  same  day  executed  a  release 
deed  to  Hawkins  to  the  projwrty  described  In 
the  mortgage.  The  object  of  this  suit  la  to 
cancel  the  contract  and  the  release  deed  ex- 
ecuted by  Randolph  to  Hawkins. 

R.  H.  Randolph  .was  a  witness  for  himself. 
According  to  his  testimony  be  resided  on 
his  land  In  Franklin  county.  Ark.,  but  trans- 
acted his  business  at  Mulberry,  in  Crawford 
county,  Ark.  For  many  years  he  had  trans- 
acted his  business  with  a  bank  at  that  place 
of  which  S.  B.  Hawkins  was  the  cashier. 
Randolph  was  an  uneducated  man,  and  could 
not  read  or  write,  except  to  sign  his  name. 
Hawkins  had  acted  as  his  confidential  ad- 
viser for  about  30  years.  Randol[di  was  t 
widower  without  children,  and  was  about 
80  years  of  age  when  he  conveyed  his  land 
to  Hawkins  and  took  a  nxortgage  bad£  to 
secure  the  payment  of  the  purchase  money. 
The  contract  which  Is  the  basis  of  this  law- 
suit was  written  by  the  attorney  of  Hawkins 
in  a  back  room  of  bis  bank.  The  lawyer  com- 
menced to  read  the  contract  to  Randolph, 
and  Hawkins  took  it  from  him,  saying  that 
the  contract  was  all  right,  and  that  It  was 
not  necessary  to  read  It  over  to  Randolph. 
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Bandolph  was  Just  getting  ovtt  a  case  of 
Influenza,  and  did  not  recollect  a^^nlng  tbe 
release  deed.  Hawkins  gave  Randolph  a 
certificate  on  the  bank  for  $120  on  April  1« 
1920.  Snteeqnently  be  mailed  Bandolph  a 
qnarterlr  payment  fw  a  sbnUar  amount. 
Randolph  then  began  to  leallie  what  bad 
been  dooe,  and  sent  the  money  back  to  Haw- 
Una. 

On  croBB-axamlnatlon  Bandolph  admitted 
that  he  bad  attended  to  his  own  aflaln  all 
of  his  life  and  felt  that  he  waa  competent  to 
do  so  wboi  at  hlmaeU.  He  stated  that  he 
was  alck  when  the  contract  in  question  was 
executed.  Readmitted  that  be  boarded  with 
Jac^  Underwood  in  March,  1^,  but  denied 
telling  him  that  he  wanted  to  sell  his  land 
for  the  reason  that  the  road  and  other  taxes 
were  eating  It  up.  He  denied  telling  Under> 
wood  that  he  would  like  to  turn  his  mort- 
gage over  to  some  <me  and  draw  ¥40  a  month 
on  it  like  be  (Underwood)  was  doing  with 
thet  sovernment.  Bandolph  further  stated 
that  as  Boon  as  Mr.  Chew  explained  the 
meaning  of  the  contract  to  falm  he  immed- 
iately authcHized  him  to  bring  this  suit. 

The  def«idant,  S.  B.  Hawkins,  was  a  wit- 
ness for  himself.    He  admitted  having 
known  Bandolpli  for  SO  years,  and  that  he 
had  boogbt  the  land  from  him  at  the  time 
and   on   the   terms   described   above.  In 
March.  1^,  Bandolph  came  to  Hawkins, 
and  wanted  him  to  pay  him  a  pension.  Ran- 
dolph called  it  a  pen8l<Hi.    He  reminded 
Hawkins  that  be  had  sold  the  land  to  Stew- 
art, and  that  the  mortgage  would  be  In  the 
way.   Bandolph  wanted  to  release  the  mort- 
gage so  that  Hawkins  could  go  on  with  his 
trade.    Hawklna  wrote  for  his  attorney  to 
come  down,  and  on  the  next  day  the  attor- 
ney came  to  town,  and  the  contract  in  qnes- 
tlott  wa^  executed^   Hawkins  asked  Ran- 
dolph bow  moch  he  wanted,  and  Randolph 
said  that  he  would  have  to  have  $440  per 
year.   Hawkins  replied:  "TbAt  is  all  right. 
If  that  will  keep  you  comfortable,  It  Is  all 
right  with  m&"   The  attorney  prepared  the 
papers,  and  tiiey  were  signed  in  duplicate 
the  next  day.  After  he  had  acknowledged 
the  release  deed  Randolph  said:  "Tou  ought 
to  have  .this  recorded."   Hawldns  replied 
that  he  would  mail  it  right  away.  Randolph 
thm  said:  "No;  that  is  a  valuable  paper. 
It  might  miscarry  or  get  lost  in  the  mail. 
Ton  ought  to  send  It  by  some  one."  Hawk- 
Ins  said :  "All  right,  I  will  send  it  by  my  son 
and  have  It  recorded,"  and  did  so.  Ran- 
dolph came  to  Hawkins  a  few  days  later, 
um  said  he  ought  to  hare  $480  a  year. 
Hawkins  said :  "All  right,  Uncle  Bob,  If  you 
need  $4S0,  we  will  nuke  it  $480."  Hawkins 
then  took  both  ooplea,  and  changed  them  to 
read  $480  per  year.   On  the  Ist  day  of  April, 
1820.  Hawkins  placed  $120  to  Randolph's 
o^t,  and  Bandolph  seemed  sattsfled.  On 
July  1.  1920^  BawUna  mailed  blm  s  check 


for  $120,  and  Bandolph  returhed  It  When 
they  first  talked  about  the  contract  in  ques- 
tion, Randolph  told  Bawidns  that  the  taxes 
were  eating  lilm  up,  and  the  people  were 
wanting  him  to  invest  bis  mon^. 

C.  R.  Starbird,  the  attorney  for  Hawkins, 
said  that  when  be  flrst  got  to  the  bank,  Ran- 
dolph was  there  waiting  for  him.  Hawkins 
Introduced  them,  and  sent  them  Into  the 
back  room  to  fix  up  the  business.  From  the 
way  Bandolph  commenced  talking,  Starbird 
thought  that  be  wanted  to  make  a  wilL 
Bandolph  replied  that  he  did  not  want  to 
make  a  wlU,  but  that  Sawkins  was  to  give 
him  a  pension.  He  told  Starbird  that  be 
wanted  one  Just  like  Unde  Ja(^  Underwood 
was  drawing.  Starbird  then  asked  him  what 
amount  the  pension  was  to  be,  and  Randolph 
said  that  they  bad  not  yet  agreed  on  the 
amount.  Hawkins  was  called  Into  the  room, 
and  Starbird  told  him  that  they  would  have 
to  agree  on  the  amoimt.  Hawkins  said, 
"Uncle  Bob,  tell  us  how  mudi  you  want." 
Randolph  said  that  he  thought  about  $440 
a  year.  Hawkins  said,  "That  Is  all  right," 
and  left  the  room.  Starbird  then  took  a 
memorandum  of  the  contract  and  prepared 
it  at  bis  office,  and  then  mailed  It  to  Hawk- 
ing. 

According  to  the  testimony  of  Jack  Un- 
derwood, Randolph  was  boarding  at  his 
house  and  told  him  that  a  new  road  was 
being  built  past  his  place,  and  that  he  had 
sold  his  land  to  get  rid  of  the  taxes  which 
were  eating  It  up.  He  stated  further  that 
he  had  a  mortgage  for  $10,000  on  his  land, 
and  that  the  taxes  would  eat  that  up ;  that 
he  wished  some  one  would  take  that,  and 
give  him  a  pension  like  he  (Underwood)  was 
drawing.  Underwood  then  suggested  that 
he  should  talk  with  Hawkins  about  it,  and 
Bandolph  said  that  he  would  go  r^ht  up  and 
see  Hawkins  about  It  A  few  days  later 
Randolph  told  Underwood  about  the  eoce- 
cutlon  of  the  «mtract  in  question. 

Mrs.  Jack  Underwood  testified  that  she 
heard  Randolph  tell  her  husband  that  the 
taxes  were  eating  blm  np,  and  that  he  wish- 
ed be  could  arrange  to  have  some  one  pay 
him  a  pension  Jnst  like  her  husband  dreif 
from  the  government,  and  that  he  would 
turn  over  his  $10,000  mortgage  for  It  Sub- 
sequently she  heard  Bandolph  tell  her  bus- 
band  that  he  bad  drawn  his  pension. 

Mrs.  Settle  Conatser  testified  that  Ran- 
dolph told  her  that  he  had  released  the  mort-, 
gage  which  Hawkins  had  given  him,  and 
that  Hawkins  had  agreed  to  pay  him  $40  a 
month  as  long  as  be  lived. 

A  physician  who  treated  Bandolph  for  In- 
fiuenza  In  Bfarcb,  1020,  testified  that  be 
could  not  see  that  Randolph's  mind  was  af- 
fected by  the  disease. 

An  employee  of  the  bank  of  wblch  Hawk- 
lna was  the  cashier  took  Randolph's  acknowl- 
edgment to  the  release  deed,  and  corroborat- 
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ed  Hawkins  as  to  what  took  place  when  tlw 
contract  and  deed  were  executed. 

The  chancellor  fonnd  In  favor  of  the  plain- 
tiff, isiCL  It  was  decreed  that  the  contract  of 
Mardi  0,  1920,  should  he  canceled,  and  that 
the  release  deed  should  also  be  canceled. 

It  was  farther  decreed  that  the  mortgage 
on  the  land  and  the  four  notes  given  by 
Hawkins  to  Randolph  In  payment  of  the 
land  should  be  In  full  force  and  effect  The 
d^«idant  Hawkins  has  duly  inoaecDted  an 
aiq>eal  to  Oils  court 

Bvang  &  Evans,  of  Boouevllle,  J.  P.  Clay- 
ton, of  Ozark,  and  Starblrd  &  Starhlrd,  ot 
Alma,  for  appellant 

Bam  B.  Chew,  of  Tan  Boren,  tor  appellee^ 

HABT,  J.  (after  stating  the  fkcts  as  above). 
[1]  We  think  the  decision  of  the  diancellor 
was  correct  In  the  case  of  Kelly's  Heirs  v. 
McGulre.  15  Axk.  SSS^  the  court  recognized 
that  the  law  does  not  seem  to  have  attempted, 
to  draw  any  discriminating  line  which  to 
determine  how  great  must  be  the  Imbecility 
of  mind  to  render  a  contract  void,  co"  how 
much  intellect  must  remain  to  uphold  it  The 
reason  that  no  exact  general  rule  as  to  In- 
capacity to  contract  can  be  laid  down  is 
because  each  case  will  he  found  influenced 
by  Its  own  peculiar  drcumstances.  In  dis- 
cussing the  subject  the  court  said: 

"WhOe  the  solenm  contracts  between  men, 
ahoold  never  be  disturbed  on  slisht  grounds, 
yet  it  may,  perhaps,  be  assnmed,  as  a  safe  gen- 
eral nile,  that,  whenever  a  person,  through 
age,  decrepitude,  affliction,  or  disease,  becomes 
imbecile,  and  incapable  of  managing  his  af- 
fidrs,  on  uireasonable  or  improvident  disposi- 
tion of  his  property,  will  be  set  aside  In  a 
conrt  of  chancery.  In  Re  James  Barker,  2 
John.  Ch.  Rep.  232.  • 

"If  a  contract  la  freely  and  miderstandingly 
executed,  by  a  party,  with  a  full  knowledge  of 
his  rights,  and  of  the  consequences  of  the  act, 
it  most  stand.  This  conrt  disclaims  all  juris- 
diction to  interfere  on  account  of  the  improvi- 
dence or  folly  of  an  act  done  by  a  person  of 
sound,  though  impaired,  mind.  But  on  the  oth- 
er  band,  contracts  have  been  set  aside  and  can- 
celed, when  want  of  consideration,  or  the  im- 
provident nature  of  the  transaction  has  raised 
the  presumption  that  fraud  and  misrepresenta- 
tions were  employed.  Shelford  on  Lunacy,  267. 
When  a  gift  is  disproportionate  to  the  means 
of  the  giver,  and  the  giver  is  a  person  of  weak 
mind,  of  easy  temper,  yielding  disposition,  lia- 
ble to  be  imposed  on,  tiie  conrt  will  look  upon 
such  ^tt  wiOi  a  Jealous  eye,  and  stricUy  exam- 
ine the  conduct  and  behavior  of  the  person  in 
whose  favor  it  is  made,  and  if  it  can  discover 
tiiat  any  acts  or  stratagems,  or  any  undue 
means  have  been  used,  to  proenre  such  gift;  If 
it  see  the  least  speck  of  imposition,  or  that  the 
donor  is  in  such  a  situation  with  respect  to  the 
donee  as  may  naturally  give  him  an  undue  in- 
fluence over  him;  in  a  word,  if  there  be  the 
least  scintilla  of  fraud,  a  court  of  equity  will 
interpose"— citing  cases. 


[2}  The  court  has  contliiued  to  recognise 
this  as  the  guieral  rule  since  that  time. 
CampbeU  v.  Lux,  229  8.  W.  653,  and  Nelson 
V.  Murray,  224  8.  W.  486.  In  the  appUcation 
of  the  doctrine  to  the  facts  of  the  present 
case  It  may  be  said  that  the  evidence  shows 
that  Randolph  tnelj  and  willing  entered 
Into  the  contract  in  question  and  executed  the 
deed  of  release  to  the  mortgage;  but  Us 
action,  measured  as  It  must  be  1^  the  testi- 
mony of  the  witnesses  as  to  the  circnmstanoes 
surrounding  the  transaction,  does  not  show 
that  Intelllg^it  participation  characteristic 
of  one  who  underBtands  what  he  Is  dfring  and 
comprehends  the  nature  of  his  act 

13]  The  evidence  shows  that  Bandolph  and 
Hawkins  had  lived  on  terms  of  the  doeest 
friendship  for  30  years,  and  that  Randolph 
always  advised  with  Hawkins  in  regtoA  to 
his  affairs.  He  had  full  ctrnfidence  In  bis 
Judgment  and  Integrity.  He  was  an  no- 
educated  man,  and  usually  followed  the  ad- 
vice of  Hawkins  in  aU  bis  business  transac- 
tions. Courts  regard  with  a  jealous  tj» 
transactions  between  persons  connected  by 
fiduciary  relations.  The  prlne^le  Is  not  con- 
fined to  technical  cases  ot  fiduciary  relatioa- 
shtp.  It  Is  appUcaUe  to  aU  cases  where  tlie 
relation  between  the  parties  gives  one  the 
controlling  influence  over  the  other. 

[4]  It  is  true  that  wlwxe  the  parties  are 
capable  of  contracting,  courts  will  not  set 
aside  their  contracts  toe  mon  Inadeqna^ 
of  i»ic^  but  where  the  Inadequacy  la  ac- 
companied with  other  facts  showing  ctnceal- 
ment  on  the  part  of  the  one  ^riio  obtains  a 
benefit  on  account  of  <rid  age,  IpionDO^  In- 
cspacity,  etc,  <m  die  part  of  tte  one  gmitinc 
the  bmeat,  courts  of  equity  will  readOy  grant 
r^ef. 

The  direct  testlmonT  of  the  witnesseat 
standing  akme,  shows  that  Band<Aph  bad 
alwan  been  capable  of  attending  to  his  own 
affairs,  and  that  he  still  had  Intellect  enoi^ 
to  mate  a  disposltton  of  his  property,  but  bis 
situation  and  the  surrounding  circumstances 
are  proper  to  be  taken  Into  conslderattim  In 
determiiUng  ^Aether  a  conrt  of  equity  should 
Interpose.  Bandolph  was  over  80  years  of 
age  and  was  an  Ignorant  parson,  unable  to 
read  or  write.  Hawkins  had  been  bis  con- 
fidential adviser  far  SO  years.  Randolpta  bad 
already  sold  him  his  farm,  and  bad  takok 
a  mntgage  back  to  secure  most  of  me  pur^ 
chase  price.  His  fears  about  the  taixs  eating 
up  his  lands  were  groundless ;  for.  after  the 
sale  he  bad  nothing  to  do  wlOi  paying  tiie 
taxes  on  tlie  land.  Hawkins  owed  Bandolph 
¥10,000,  ^ildi  was  secured  by  a  mortgage  on 
the  farm.  Bandolph  excbanged  this  secured 
Indebtedness,  which  bore  Intwest  at  the  rate 
of  6  per  cent  per  annum  for  aa  agreement 
on  the  part  of  Hawkins  to  pay  blm  an  amount 
annually  which  would  be  less  than  the  In- 
terest The  only  benefit  OaA  be  could  pos- 
sibly dexiTS  was  to  zeeetvo  tUs  payment 
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quarterly  Instead  of  annually.  Wblle  his 
mortgage  was  taxable,  ttwie  Is  notblog  to 
show  tbat  exorUtant  taxes  were  about  to  be 
assessed  against  It; 

[BJ  Hie  whole  substance  of  the  transaction 
was  to  give  up  a  secured  debt  of  yiO;000; 
bearing  Interest  at  6  per  c^t,  per  annwm, 
tot  an  unsecured  debt  of  $480  aonnaUy  for 
the  rest  of  bis  life.  U  Bandolph  had  Ured 
20  years  Iwiger,  wbldi  Is  altogether  Im- 
IMrobable,  these  small  payments  would  not 
have  oHunimed  the  prlnclpali  mndi  less  the 
Interest  nie  Interest  would  hare  amounted 
to  $600  per  annum  as  against  $480  under  the 
new  ontzact  It  Is  evident  tiiat  Bandolph 
Oiought  tbat  he  was  getting  a  pension,  and 
that  Hawkins  knew  flult  he  thought  so.  This 
fact  Is  shown,  not  only  by  the  testimony  of 
BawUns  himself,  but  by  the  testUnooy  of 
ttifl  witnesses  Introduced  lay  hSm.  Now  a 
pensltm  la  a  regular  allowance  paid  to  an 
Individual  1^  the  goTemmuit  In  cooslderatim 
of  past  serrleea,  or  In  recognition  of  merit. 
The  whole  resources  of  the  government  are 
hedged  to-the  payment  of  penslcns.  Hen, 
as  we  have  already  Been,  Bandolph  already 
had  the  obUgattw  of  Hawkins  to  pay  him 
$10^000,  with  0  per  cent,  interest  per  annum, 
and  tn  addition  this  obligation  on  the  part  (rf 
HawUns  was  secured  by  a  mortgage  on  the 
land.  Bandolph  ezdianged  this  for  the  un- 
secured promise  of  Hawkins  to  pay  $480  per 
annum  as  long  as  be  lived. 

He  record  shows  that  the  amount  promis- 
ed was  DO  mwe  than  snffldoit  to  support 
Bandolph  In  Us  old  age  If  he  continued  in 
reaaonaMe  health.  If  he  became  sick  and 
his  ezpoises  UiOTetq|  materially  increased,  it 
will  be  readily  seen  that  be  bad  deprived 
blmanlf  at  tba  means  itf  being  supp<nrted  and 
cared  for  in  that  cendltl<m,  wblle  If  he  had 
retained  his  pr(q>erty  be  would  have  had 
ample  means  for  tbat  purpose.  It  Is  fmt 
sad)  conditioDs  and  situations  as  this  tlut 
equity  scrutinizes  doeely  and  always  Intei^ 
poees  to  grant  relief. 

It  follows  that  the  decree  wHl  be  afllrmed. 


8PIVEY  et  at.  V.  SPIVEY.    (No.  30.) 

(Siqireme  Coort  of  Arkansas.   Jane  0,  1021.) 

Appeal  asd  error  &=>300-^udgmeat  afflffflod 
where  appeHant  faried  to  file  motion  for  new 
trial  with  prayer  for  appeal  within  30  days 
after  decision. 
tJnder  Crawford  &  Mofes'  Dig.  {  1314,  pro- 
Tidtng  tbat.  If  verdict  or  decision  is  rendered 
within  three  days  of  sdjonmment  of  term,  a 
motion  for  a  new  trial  with  an  alternative 
prayer  for  appeal  in  case  motion  for  n^w  trial 
be  overroled  may  be  presented  to  the  coert 
for  Ita  action  and  be  acted  od  within  30  days 
of  verdict  or  deefslDn,  and  on  overruling  mo- 


tion fwurt  may  indorse  on  motion  grant  of  ap- 
peal and  fix  time  for  filing  bill  of  ezcepUons,  an 
appellant'  ettempting  to  appeal  bj  proceeding 
under  this  statute  does  not  comply  with  statute 
where  motion  waa  filed  on  day  of  adjournment, 
but  not  presented  to  court  within  80  daya,  no 
alternative  prayer  for  appeal  was  asked,  and 
no  time  fixed  by  the  court  overruling  the  motion 
for  filing  bill  of  exceptions,  and  judgment  must 
be  affirmed. 

Appeal  from  Circuit  Court,  Desha  County ; 
W.  B.  Sorrells.  Judge. 

Suit  by  Bush  Splvey  and  others  against 
Madora  Spiv^  in  the  probate  court  Frcxn 
Judgment  for  defendant  in  the  circuit  ooqrt 
<m  appeal,  plalntUb  appeaL  Affirmed. 

John  T.  CSualrs,  Jr.,  of  Tlllar,  for  appel- 
lants. 

Danaher  &  Danaher,  c£  Pine  Bluff,  and  De 
Witt  Poe,  of  Arkansas  City,  for  ai^ellee. 

Mcculloch.  O.  J.  Appellants  are  the 
next  ct  kin  and  heirs  at  law  of  Louis  Splv^, 
who  died  testate^  and  by  his  will  disposed  of 
all  his  property  except  a  certain  sum  of  mon- 
ey. The  testator  by  his  will  gave  certain  land 
and  personal  property  to  bis  widow,  and  the 
balance  of  his  estate,  except  the  sum  ot  money 
not  dl^sed  of,  was  devised  to  certain  of 
his  relatives,  and  to  his  wif^s  grandchildren, 
these  last  being  the  descendants  of  children 
bom  to  the  widow  of  the  testator  by  a  former 
marriage. 

The  execator  named  In  the  will  administer- 
ed on  the  estate,  and  this  proceeding  was  be- 
gun in  the  protiate  court  to  require  the  ex- 
ecutor to  pay  apiMllants  tbe  sum  of  money 
not  disposed  of  by  the  will.  The  case  was 
beard  in  the  probate  court,  and  an  appeal 
was  duly  prosecuted  to  the  circuit  court, 
where  a  trial  of  the  issue  was  had.  The  de- 
cision there  turned  upon  the  question  of  the 
duty  of  the  testator's  widow  to  elect  whether 
she  would  take  under  the  will  or  not  The 
court  rendered  Judgment  in  favor  of  the  wid- 
ow* on  August  25,  1920,  and  on  the  following 
day  adjourned  for  ttie  term.  A  motion  for  a 
new  trial  was  filed  on  August  2eth,  the  day 
of  adjournment  but  the  motion  was  not 
presented  to  the  court  until  the  28th  day  of 
September,  when  the  same  was  heard  by  the 
Judge  In  vacation  and  overruled.  In  over- 
ruling tbe  motion  fOr  new  trial  the  court  did 
not  Indorse  on  the  back  of  the  motion  there- 
for an  order  granting  a'n  appeal  and  specify- 
ing a  time  within  which  a  hUl  of  exceptions 
mlgbt  be  filed. 

In  prosecuting  this  appeal  appelant  has 
proceeded  under  section  1S14,  C.  ft  H.  Digest 
which  reads  as  follows: 

''Sec.  1314.  The  application  for  a  new  trial 
must  be  made  at  tbe  term  the  verdict  or  de- 
cision is  rendered,  and  except  tot  the  cause 
mentioned  In  auboivision  seven  of  section  1311, 
shall  be  within  three  days  after  the  verdict  or 
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decision  ma  rendered,  anieu  unaroJdablT  pre- 
Tented:  Provided,  that  where  the  Terdict  or 
decision  U  rendered  within  three  d^s  of  the 
expiration  or  adjournment  of  the  term,  a  mo- 
tion for  a  new  trial,  with  an  altematlre  prayer 
for  appeal  to  the  Supreme  Court  in  case  said 
motion  be  orerroled,  may  be  preeented,  upon 
reasonable  notice  to  the  opposing  part;  or  his 
attorney  of  record,  to  the  judge  or  diancellor, 
or  his  luccesBor  in  office,  of  the  district  in 
which  said  verdict  or  decision  was  rendered, 
wherever  he  tdrj  be  found,  at  any  time  within 
thirty  days  from  the  date  of  the  verdict  or  de- 
cision, and  floch  Jodge  or  chancellor  shall  pass 
upon  said  motion  and  Indorse  hi*  ruling  there- 
on, upon  the  back  of  the  motion,  either  granting 
tile  motion  or  orarruling  same;  wad  if  said 
motion  be  oTermled  he  shall  also  Indorie  upon 
said  motion,  his  order  granting  an  appeal  to 
the  Supreme  Court,  and  his  further  order 
specifying  a  reasonable  time  allowed  in  said 
canse  for  filing  a  bill  of  exceptions.  Upon  fil- 
ing such  motion  and  the  judge's  order  thereon, 
with  the  clerk  of  the  court  where  the  cause  ia 
pending  it  shall  become  a  part  9t  the  recorda 
'  ud  flies  o<  tbo  eaoa^  and  ahaU  hav*  the  sama 
legal  force  and  dtact  aa  if  aam«  had  bacm  filed 
in  term  time,  aa  sow  provided  bj  law." 

It  u  Insisted  that  tbls  statute  bas  not  been 
substantlaUy  compiled  with,  and  that  there 
Is  therefow  no  bill  of  ezeqitlons  bringing 
Into  the  record  for  review  the  testimony  in 
the  case. 

This  contenttoD  appears  to  be  wdl  taken. 
'Stxe  statute  lequlres  tbat  tbe  motlcm  for  a 
nev  trial  be  presented  to  tbe  court  tor  Its 
actloi  anA  be  acted  vpoo.  bgr  tbe  court  with- 
in 80  dajs  of  tbe  date  of  tbe  vezdlct  or  deci- 
sion. This  was  not  done  within  the  time 
limited  by  law;  nw  did  the  court  fix  tbe 
time  within  which  a  bill  of  exceptions  mi^t 
be  filed.  The  statute  not  bavlng  been  sub- 
stantially complied  wia^  arodUants  are  In 
the  same  attitude  they  would  be  in  if  they 
had  permitted  the  term  to  lapse  without  hav- 
ing filed  a  motion  for  a  new  trial  or  of  having 
had  the  same  passed  upon  the  court  during 
tbe  term  at  wbklL  it  was  filed,  and  the  judg- 
ment must  tberefnv  be  flfflfnn>fl.  Felld  t. 
Waten^  229  8.  W.  TSS^  and  cases  there  dted. 


BRIN  BROS.  T.  LYON  BROS.  (No.  SIk) 

(SiQreme  Conrt  of  Arkansas.  Jane  6,  1021.) 

I.  Sales  4»> 1 68 (3)— Seller  estopped  from  con- 
tending that  buyer  was  boand  to  inspect 
within  reasosable  time  after  reoelvlng  shlp- 
neit. 

Where  tbe  buyer  on  receipt  of  goods  wrote 
to  eeller  that  they  had  been  prematurely  ship- 
ped, '  and  would  not  be  opened  until  tbe  buy- 
er's customers  got  in  tiielr  cotton,  and  the 
seUer  did  not  answer  for  over  a  month,  he  can- 
not, where  the  buyer,  m  later  opetdng  tlie 
goods,  rejected  them  as  unequal  to  the  sample. 


contend  Oat  flu  buyer  should  have  *iTfntd 
witidn  a  leasmaUe  time  after  ddireiy. 

2i  Aooonnt  stated  «=»6(l)— Letter  by  buyer, 
setting  fortli  premature  ehlpmeat  and  that 
goods  wenltf  sot  be  Innsdiately  IseeeotedL 
held  net  aaqslesoesoe  and  aeessal  stated. 

Where  on  receipt  of  a  shipment  Os  hujn 
stated  that  It  was  prematurely  ah^tpe^  end 
would  not  be  opened  or  Inspected  for  some 
tim^  etc^  audi  tetter  mm  not  an  acqnieseenee 
by  the  buyer  in  the  aeller'a  statement  of  the  ac- 
count to  entitle  the  seller  to  recover  on  an  ac- 
count stated,  though  the  goods  did  not  equal 
sample. 

3.  Appeal  and  error  «s>l72(0-^n  lasaa  ef 
aooount  stated,  sot  presented  la  trW  essrtp 
oannot  be  presented  on  appeal. 

The  issue  of  account  stated,  not  presented 
the  trial  court,  cannot  be  presented  for  the 
first  time  on  apiteal. 

Aroeal  from  drcult  CourL  Faulkner  Oonn- 
ty;  Oeo.  W.  Clark,  Judge. 

Action  by  Brin  Bros,  against  I^oa  Broa 
From  a  Judgment  for  «iaf*wH«Ttf^^  j^alntlOS 
appeaL  Affirmed. 

Holland  &  Bdmondson,  of  Conway,  toe  99- 
peUants. 

B.  W.  BoUns,  of  Conway,  Cor  appellees. 

HUMPHBBTS,  J.  AppeUanti,  a  Una  of 
Importers  residing  In  Dallas,  Tex.,  instituted 
suit  against  aiveUees,  a  firm  of  nwciiants 
residing  in  Bepnblicaa,  Ark.,  in  tbe  S^ulkner 
circuit  court,  to  recover  $408.41,  repreeentp 
ing  the  price  of  laces  and  other  notloia  ia- 
dered  by  appellees  from  vpeUaDts  on  Oe 
Btb  day  of  AngosC,  lAZa  and  shipped,  by 
parcels  post,  00  the  2Zd  day  of  said  month. 
Appelleea  Interposed  the  dedCMise  that  the 
merchandise  delivered'  was  not  equal  in 
qoaUty  to  the  samples  exhibited  when  the  or- 
der was  made,  and  the  return  thereof  with- 
in a  reasmable  time  after  dlsconrwbv  the 
defects.  Tbe  canse  was  submitted  upon  tbe 
pleadings,  evidence,  and  tnetractlons  at  tbe 
court,  which  resulted  in  a  verdict  and  jndg- 
ment  against  appellants,  from  which  an  ap- 
peal bas  been  duly  prosecuted  to  this  court 

The  evidence  adduced  on  behalf  of  appel- 
lants tended  to  show:  ^niat  merdiandlse, 
correep<mdlng  to  the  samples  exhibited  to 
appellees  by  appellanbB'  salesman  when  Uie 
order  was  made,  on  the  5th  day  of  August, 
1920.  was  shipped  by  appdlanta  to  appeUeei 
on  the  22d  day  of  said  mondi.  That  subse- 
qnent^  a  statement  of  the  account,  oorerlng 
the  sUpment,  was  mailed  by  appellants  to 
appelleea.  Tbat,  on  Septiember  10,  1920,  in 
responss  to  tbe  statement  of  acooout,  ac^l- 
lees  wrote  appellants  the  following  letter: 

"We  are  in  receipt  of  your  statement  ssking 
us  fer  payment.  We  call  your  attention  to 
the  Uuet  dut  when  we  bought  these  goods  ttaa 
your  salesman  we  told  him  that  we  didn't 
need  the  goods  for  a  while,  that  we  wanted 
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them  for  our  fall  buineu,  but  yov  tfalpped  the 
goods  at  own. 

"This  is  to  adrise  7011  that  we  hare  the 
merdiaDdiso  here  in  oor  house,  haveo't  ncTer 
looked  at  it,  as  we  didn't  want  to  open  it  op 
until  our  customers  got  out  lome  cotton  so 
that  they  would  have  some  mooey  to  pay  for 
what  tbey  got  We  are  (oing  to  ask  that  you 
giro  us  some  time  until  our  customers  get 
some  cotton  oat" 

That  can  the  23d  Haj  of  October,  1920,  ap- 
pellees again  wrote  appelUnts,  as  f  oUowb  : 

"Annrecfng  your  registered  letter  dated  lUtbt 
wOl  say  that  we  have  to-day  opened  up  yovr 
merchandise  we  bought  from  you,  and  this  is 
to  advise  you  that  ^ey  didn't  open  up  to  our 
satisfaction,  as  some  of  the  goods  seemed  to 
be  much  cheaper  merchandise  than  we  bought. 

"Owing  to  cotton  conditions  this  fall  we 
neTer  opened  up  your  goods  until  a  few  days 
ago,  and  it  seems  to  as  also  yon  prefer  putting 
OS  out  <tf  bosinesB.  This  la  to  advise  you  that 
we  are  to-day  retazninc  to  yon  erery  doUar'a 
worth  of  your  goods  you  shipped  us,  and  as 
to  the  faton  we  don't  want  to  buy  anything 
from  you.    Qoods  shaped  by  express." 


That  the  price  of  the  goods  decreased  con- 
siderably between  the  Gth  of  Angntt  and  the 

29th  day  of  October,  1920. 

The  evld^ce  adduced  on  behalf  of  appel- 
lees tended  to  show  that,  when  the  order  for 
the  raerchandlse  was  given,  on  the  Cth  day 
of  August.  It  was  understood  that  shipment 
should  not  be  made  until  later  In  the  season; 
that,  when  the  goods  arrived,  appellees  re- 
ceived, but  did  not  open  and  Inspect,  them, 
and,  shortly  after  receiving  them,  wrote  the 
letter  of  September  10,  1020,  to  appellants, 
heretofore  set  out  In  fall;  that,  after  writ- 
ing the  letter  aforesaid,  the  goods  were  re* 
talned  unopened  In  the  store  of  appellees 
until  two  or  three  days  before  appellees 
wrote  the  letter  of  date  October  2S,  1020,  to 
appellants;  tbat,  two  or  three  days  before 
writing  the  last  letter,  appellees  opened  the 
goods  and  shipped  them  back  to  appellants 
by  express,  on  the  20tfa  day  of  said  month. 

The  cause  was  submitted  to  the  jury  up- 
on the  theory  that  api>ellants  could  not  re- 
cover If  the  goods  were  Infertor  to  the  sam- 
ples exhibited  when  the  order  was  made, 
provided  the  appellees  rejected  them  within 
a  reasonable  time  after  they  should  have 
been  delivered  under  the  contract.  The  In- 
stmctlons  given  by  the  court,  presenting  these 
questions  of  fact  for  determination  by  the 
Jury,  were  not  objected  to  by  appellants. 
For  tbat  reason,  the  substance,  as  well  as 
the  form,  of  the  Instructions  must  he  regard- 
ed as  correctly  presenting  the  Issues  of  fact 
for  detfflminatlon  by  the  Jury,  involved  in 
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the  theory  upon  whidi  the  cause  was  sub- 
mitted. 

[1]  Appellants,  however,  presented  instruc- 
tions which  the  court  refused  to  give,  over 
their  objections  and  exceptions,  embodying 
the  idea  that  the  duty  rested  upon  appel- 
lees of  inspecting  and  rejecting  the  goods 
within  a  reasonable  time  after  receiving 
same,  if  tbey  did  not  conform  to  the  samples 
exhibited  when  the  order  was  made.  We 
think  this  theory  untenable,  in  view  of  the 
fact  that  there  was  evidence  tending  to  show 
tbat  the  goods  were  prematurely  shipped, 
when  regarded  In  connection  with  the  con- 
tBits  of  the  letter  written  by  appellees  to 
appellants  of  date  September  10,  1920.  In 
that  letter,  the  attention  of  appellants  was 
called  to  the  fact  that,  according  to  the  con- 
tract, tlie  goods  had  been  prematurely  ship- 
ped; that  they  were  In  the  house  unopened, 
and  that  appellees  did  not  want  to  open  them 
until  their  customers  got  out  some  cotton  so 
that  they  would  have  money  with  which  to 
buy  them.  A  direct  request  was  also  made* 
in  the  letter  that  thne  be  granted  them  until 
their  customers  got  their  cotton  out  So  far 
as  the  record  shows,  no  answer  was  made  by 
appellants  until  tbe  19th  day  of  October. 
Appellants,  therefore,  silently  acquiesced  In 
the  goods  remaining  in  appellees'  store  un- 
opened until  that'date.  Appellants*  own  con- 
duct clearly  estopped  them  from  asking  in- 
structions to  the  effect  tbat  appellees  were 
bound  to  inspect  and  reject  them.  If  inferior 
to' sample,  within  a  reasonable  time  after 
receivhig  the  shltanent  We-  think  the  cause 
was  submitted  to  the  Svay  xspoa  the  correct 
theory. 

[2, 3]  Appellants  Insist  that  they  should 
have  been  permitted  to  recover  as  upon  an 
account  stated;  tbat  on  August  22d,  they 
presoited  an  account  for  the  goods  to  appel- 
lees, which  was  not  disputed,  but,  in  effect, 
acknowledged  as  being  correct  by  appellees 
in  letter  of  date  September  10, 19^.  We  do 
not  so  Interpret  the  letter.  The  letter  in- 
formed appellants  that  the  goods  had  been 
ordered  by  agreement  for  fall  trade,  and  bad 
been  prematurely  shipped;  that  they  had 
not  been  opened,  and  would  not  be  imtil  later. 
The  letter  at  most  was  an  admission  of  lia- 
bility up<»i  condition  that  the  goods  should 
conform  to  the  samples  when  inspected.  Tbe 
facts  surrounding  tbe  transaction'  do  not 
render  the  account  presented  on  August  22d 
an  account  stated.  Again,  tbe  issne  of  an 
account  stated  was  not  presented  or  Insisted 
upon  In  any  form  in  the  trial  court,  and  can- 
not  be  Insisted  upon  for  the  flrat  time  on  ap- 
peal. 

No  error  appearing,  the  Judgment  Ss  af- 

flnsed. 
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VAUGHAN  V.  ODELL  &  KLEINER. 
(No  33.) 

(Supreme  Oonrt  of  Arkuwu.  June  0^  1921.) 

1.  Broken  «=3e8{4)  —  In  salt  for  procurlag 
parchaser  to  whom  owner*  rofoeed  to  sell,  di- 
rection of  verdict  for  defeadants  held  error. 

In  an  action  for  commission  for  procuring 
a  purchaser  of  timber,  which  the  owners  re* 
fused  to  sell  to  the  purchaser  procured,  JuM^ 
that  it  waa  error  to  direct  a  rerdict  for  defend- 
ants. 

2.  Broksra  «=386(l)— Flndlag  for  krokor  la 
salt  for  proearlng  purchaser  to  when  owaer* 
refasetf  to  sell  warruted. 

Evidence  in  action  for  commission  for  pro- 
caring  a  purdiaser  of  timber  to  whom  the  own< 
en  rdfused  to  sell  fc«Id  to  warrant  a  finding  for 
the  broker. 

3.  Brokers  4=363(1)— Owners  preveatlag  sale 
oaanot  set  up  their  refusal  to  deed  as  ground 
of  defense  to  claim  for  ooaimlsaloa. 

Where  owners  of  timber  by  their  own  mis- 
conduct prevent  fulfillment  of  the  contract  of 
sale  on  tbelr  part,  ther  canoot  set  up  their  own 
refasol  to  carry  out  the  contract  by  ezecntiiig  a 
timber  deed  as  a  ground  of  defense  to  the  brok- 
er's daim  for  Ua  commission. 

4.  Estoppel  •»39— Oae  preveatlag  the  dolag 
of  a  tfalag  oaanot  beaellt  fey  the  lonperrorm- 
aaoft 

He  who  prevents  a  thing  from  being  done 
Shan  not  avaa  himself  to  his  own  benefit  of  the 
nonperformance  which  he  has  occasioned. 

Appeal  from  Circuit  Court,  Arkansas  Coun- 
ty; W.  B.  Sorrells,  Judge. 

Suit  by  T.  X4.  Tangban  against  Odell  & 
Kleiner.  Judgment  for  defendants,  and 
plftlntur  appeals.    Beversed  and  remanded. 

James  E.  Hogue,  of  Little  Bock,  and  J.  E. 
Bay,  of  Stuttgart,  for  appellant 
Jolm  L.  Ingriuu,  of  Stuttgart,  for  an)^ees. 

HART,  J.  T.  Jj.  Vaughan  brought  this 
suit  against  Odell  &  Kleiner  in  the  circuit 
court  to  recover  a  broker's  commission  for 
effecting  a  sale  of  certain  timber  belonging 
to  the  defendants. 

In  the  circuit  court  a  verdict  was  directed 
for  the  defendants,  and  from  the  Judgment 
rendered  upon  the  verdict  the  plaintiff  baa 
duly  prosecuted  an  appeal  to  this  court 

T.  L.  Vaughan  was  a  witness  for  himself. 
According  to  his  testimony  he  made  a  con- 
tract for  Odell  ft  Kleiner  to  sell  the  timber  on 
a  thousand  acres  of  land  which  they  owned 
in  Arkansas  county.  Ark.  They  gave  him  a 
price  of  $6  per  acre  for  the  timber,  and 
Vaughan  was  to  get  all  over  that  price  for 
his  commission.  Odell  &  Kleiner  did  not 
think  that  he  could  get  over  $7  an  acre  for 
the  timber.  Vauphan  sold  the  thousand  acres 
of  timber  of  Odell  ft  Kleiner  to  Carver  & 
Bussell  of  West  Plains,  Ho.,  for  $8  an  acre, 


and  a  written  contract  tm  the  purdiase  of 
the  timber  was  duly  signed  by  Carver  k 
Buss^l,  and  they  deposited  f 1,000  In  a  bank 
at  West  Plains  to  guarantee  the  perform- 
ance of  their  contract  to  purchase  tbe  tm- 
ber.  Vaughan  then  went  to  Stuttgart  an! 
reported  to  Odell  &  Kleiner  what  be  hid 
done.  They  told  him  that  there  was  anotlM- 
40  acres  of  timber  which  was  not  Included  in 
the  contract 

The  contract  was  subsequently  modified 
to  Include  this  40  acres,  and  some  changes 
were  also  made  in  the  time  of  making  some 
of  the  payments  of  the  purchase  money.  Tbe 
total  purchase  price  under  the  modified  coc-  | 
tract  was  $8,820,  of  which  $4,000  was  to  be 
paid  in  cash  when  the  deed  was  signed,  and 
of  the  remainder,  $2,000  was  to  be  paid  in 
ninety  days  and  $2,320  in  four  months,  it 
was  also  agreed  that  the  deposit  of  $1.00i'> 
formerly  made  in  the  bank  at  West  Plains 
should  be  applied  on  the  first  payment  Sub- 
sequently Vaughan  made  a  contract  to  sell 
the  timber  for  Carver  ft  Bussell  to  B  E. 
Mcintosh  for  $11,520.  Under  this  contract 
Mcintosh  was  to  pay  the  $7,320  due  frox 
Carver  ft  Russell  to  Odell  &  Kleiner.  Wh«s 
Odell  &  Kleiner  found  out  that  Carvn  k  i 
Bussell  bad  made  a  contract  to  sell  tbe  tim- 
,  her  for  more  than  tbey  had  paid  for  it  th^ 
refused  to  execute  a  deed  to  tbe  timber  :o 
Carver  &  Bussell  under  tbelr  other  contract 
When  the  contract  was  originally  entered  in- 
to between  Carver  &  Bussell  and  Odell  ft 
Kleiner  by  Vaughan,  the  latter  made  an  In- 
vestigati(Hi  of  tbe  solvency  of  Carver  &  Bus- 
sell  at  the  bank  in  West  Plains  and  foim>i 
that  they  were  financially  aMe  to  carry  ont 
tbe  contract  on  their  part 

On  cross-examination  Van^ian  admitted 
that  he  had  brought  suit  against  Carver  t 
Russell  to  recover  his  commls^on  and  th&t 
his  complaint  In  that  case  states  that  Carm- 
ft  Bussell  "have  no  property  in  this  state 
from  which  the  money  due  herein  could  be 
made,  except  that  which  comes  from  the  in- 
terest which  they  have  from  tbe  property 
herein  described,  and  are  wholly  Insolvent.*' 
Vaughan  explained  that  what  he  meant  by 
that  was  that  Carver  ft  Bussell  had  no  prop- 
erty in  this  state,  except  tbe  timba  whldi 
tbey  had  contracted  to  purchase  from  Odell 
&  Kleiner  and  which  tbe  latter  bad  refused 
to  convey  to  them. 

B.  B.  Mcintosh  was  a  witness  for  tbe 
plalntlfT  and  testified  that  be  made  a  con- 
tract with  Vaughan  to  purchase  the  timber 
in  question  for  $11,520,  of  this  amount  be 
was  to  pay  Odell  ft  Kleiner  $7,320  in  cash; 
that  he  was  anxious  to  buy  tbe  timber  and 
was  able  to  pay  for  It  at  tbe  time  he  al- 
tered into  a  writtra  contract  for  the  purchase 
of  it  as  above  stated. 

E.  C.  Carver  was  also  a  witness  for  the 
plaintiff.  According  to  hla  teetinMMiy  Odd! 
ft  Kleiner  gave  him  an  extenalon  of  time 
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within  -which  to  pky  for  tbe  timber,  and  be- 
fore tlie  extension  of  time  had  expired, 
Yauifliaii  made  a  contract  with  R.  B.  Mc- 
intosh for  them  to  sell  the  timber  for 
fll,520.  The  contract  provided  that  he  wag 
to  pay  for  tbem  to  Odell  &  Kleiner  f7,32D  of 
this  amonnt  The^  were  prevented  from 
carrying  out  this  contract  becanse  Odell  & 
Kleiner  refused  to  convey  the  timber  to  them. 
Subsequently  Uclntosh  purchased  tbe  timber 
from  another  party  for  $16,500  and  sold  it 
for  $19,000. 

Some  evidence  was  adduced  by  the  de- 
fendants tending  to  show  that  Carver  & 
Rassell  had  failed  to  perform  tbe  contract  on 
their  part  and  that  they  were  nnable  to  carry 
out  their  contract  for  the  purchase  of  the 
timber  without  borrowing  money  with  which 
to  pay  the  purchase  price.  Otber  evidence 
tended  to  show  that  the  contract  of  purchase 
had  been  abandoned  before  they  made  a  con- 
tract through  the  plalntlfF  to  sell  tbe  timber 
to  B.  R.  Mcintosh. 

[t,  2]  In  this  state  of  the  record,  the  conrt 
erred  in  directing  a  verdict  for  the  defend- 
ants. The  evidence  for  the  plaintiff  warrant- 
ed the  Jury  In  finding  for  him.  According  to 
tbe  evidence  adduced  In  his  behalf,  he  was 
tbe  agent  of  the  defendants  to  sell  the  timber 
for  them  and  was  to  receive  as  his  commis- 
sion all  tliat  he  might  sell  the  timber  for 
above  f6  per  acre.  In  other  words,  under  the 
original  contract,  he  sold  to  Carver  &  Rus- 
sell 1,000  acres  of  timber  at  $8  per  acre,  and 
under  the  modified  contract  he  sold  them 
1,040  acres  at  $8  per  acre,  amounting  in  the 
areregate  to  $8,320.  He  was  to  have  all  over 
$8  per  acre  that  he  could  get  fttr  the  timber 
as  his  commission.  Tbe  original  contract  for 
the  sale  <tf  the  timber  to  Carver  &  Russell 
was  In  writing.  Odell  &  Kleiner  made  some 
objections  to  it  because  it  did  not  include  an 
additional  40  acres  of  timber  which  was  in 
the  tract  they  intended  to  sell.  The  contract 
was  modified  so  as  to  Include  this  tract,  and 
tbe  modified  contract  was  also  in  writing. 
This  was  a  valid  and  binding  contract,  and, 
according  to  the  evidence  of  the  plaintiff, 
the  purchasers  were  able  to  complete  tbe  con- 
tract and  were  anxious  to  do  so.  They  were 
able  to  pay  the  purchase  money  upon  the  ex- 
ecution and  delivery  to  them  of  a  timber 
deed,  and  the  defendants  refused  to  execute 
sQch  a  deed. 

[3]  It  Is  true  that  xmder  the  contract  be- 
tween the  plaintiff  and  the  defendants,  the 
Bale  was  to  be  completed  and  the  plaintiff  was 
to  receive  as  his  commission  any  excess  over 
K  an  acre  which  the  defendants  might  re- 
ceive for  the  purchase  price  of  the  timber. 
However,  according  to  the  evidence  for  the 
plaintiff,  the  defMidante  by  their  own  mls- 
omdact  in  refusing  to  execute  a  timber  deed 
to  Carver  &  Russell  prevented  tbe  fulfillment 
ot  tbe  coatract  on  their  part,  and  the  defend' 
uttB  cannot  set  up  their  own  refusal  to  carry 


out  the  ccHitract  by  executing  a  timber,  deed 
as  a  ground  of  defense  to  the  plalntilTa  cflalm 

for  hds  commission. 

[4]  It  is  a  well-settled  and  sound  principle 
of  law  that  he  who  prevents  a  thing  from 
being  done  shall  not  avail  himself  to  his  own 
benefit  of  the  nonperformance  which  he  has 
occasioned.  We  tlilnk  this  rule  was  recog- 
nized by  the  Supreme  Court  of  Massachusetts 
In  Munroe  v.  Taylor,  101  Mass.  483,  78  N.  EX 
106.  In  that  case  the  broker  was  to  receive 
all  over  a  certain  stipulated  price  as  his 
conunlsslon.  He  sold  tbe  land  at  a  price 
largely  In  advance  of  the  stipulated  amonnt 
and  entered  Into  a  binding  contract  for  the 
sale  of  the  property.  In  that  case  It  did  not 
appear  that  at  any  time  the  defendant  had 
refused  to  make  a  proper  deed  of  conveyance. 
It  was  the  plaintiffs  contention  that  having 
found  a  customer  who  became  bound  to  buy, 
his  commission  had  been  earned.  The  court 
held  tliat  he  was  entitled  to  a  commission 
only  in  the  event  of  procuring  the  consum- 
mation of  tbe  sale,  and  not  on.  procuring  the 
execution  of  a  contract  of  sale  which  was 
never  performed.  He  failed  to  make  out  bis 
case  by  not  Introdudng  evidence  tending  to 
show  that  tbe  defendant  had  wrongfully  re- 
fused to  carry  out  the  contract  upon  his  part, 
nils  is  clearly  shown  by  the  concluding  part 
of  the  opinion.  It  reads  as  follows: 

"What  the  plaintiff  really  undertook  was  not 
only  to  find  a  purchaaer  at  a  fixed  price,  but  to  • 
effect  a  sale,  which  meant  a  payment  of  that 
price,  and  this  having  been  done  he  would  have 
earned  the  excess,  but  until  the  conaideration 
became  payable,  or  the  defendant  refused  to 
convey,  he  could  not  demand  any  recnuneration, 
or  maintain  an  action  for  breach  of  the  con- 
tract" 

The  rule  was  also  recognized  by  tills  court 
in  Lewis  V.  Briggs,  81  Ark.  06,  93  S.  W.  6S3. 
In  that  case  the  owner  of  the  land  was  to  re- 
ceive $8,000  net,  and  the  balance  of  the  pur- 
chase price  was  to  be  paid  to  the  broker  as 
a  commission  for  the  sale  of  tbe  land.  The 
court  held  that  under  the  terms  of  the  con- 
tract the  broker  did  not  make  out  a  case  for 
recovery  against  the  owner  by  showing  that 
he  secured  a  contract  with  solvent  parties  to 
purchase  the  land.  In  discussing  the  ques- 
tion the  court  said: 

"He  must  under  this  contract  show  either  that 
defendants  liaTe  recehred  some  part  of  the  bal- 
ance of  the  purchase  money  to  which  they  were 
entitled,  or  tiiat  the  parties  who  agreed  to  pur- 
chase were  ready,  willing  and  able  to  perform 
their  part  of  the  contract,  and  that  they  were 
prevented  from  doing  so  by  tlie  default  or  fail< 
nre  of  the  defendants  to  perform  their  part  of 
the  contract.'* 

In  concluding  the  oidnion  tbe  court  said 
that  under  the  contract  so  lopg  as  the  por- 
duutt  iffice  was  unpaid*  and  so  long  as  tiie 
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defendftnts  were  not  to  blame  for  its  noapay- 
ment,  tbey  were  not  Ilabl&  This  was  a 
clear  recognition  of  the  rule  as  we  have  stat- 
ed It  Upon  tbe  principle  stated  In  these 
cases,  the  broker  might  have  a  claim  for  his 
services  if  the  sale  had  ftdled  llinmttfk  the 
fault  of  the  defendant 

As  above  stated)  In  the  case  at  bar,  It  Is 
fairly  inferable  from  the  idalntUTs  testimony 


that  Oarver  &  Buasell  were  solvent  and  were 
able  to  carry  ont  the  c<mtract  on  their  ptn. 
and  that  they  were  anxious  to  do  MS  but  wen 
prevoited  by  the  failure  of  tlw  defwdmu 
to  execute  the  timber  deed. 

It  follows  that  for  the  error  in  directing  t 
verdict  for  tbe  defendants,  ttio  Jodgnest 
must  be  reversed,  and  tlw  cbum  vill  In  is- 
manded  for  a  new  trial. 
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STATE  V.  CARROLL  •!  A  (N«.  22682.) 

(Suprema  Ooait  of  MlsMnri,  DiTidm  No.  2. 
Har  26.  1921.) 

1.  Bafi  ^S^Proceedings  by  so1r«  facias  to 
forfeit  ball  held,  la  form  and  effect,  a  dvM 
ease. 

In  a  proceeding  by  the  state  by  icire  faoas 
to  forfeit  a  bail  bond  giveti  in  a  prosecution  for 
forgery,  where  the  judgment  fixed  no  puniah- 
ment  and  required  no  appearance  of  the  surety, 
bat  was,  in  form,  a  money  judgment,  for  which 
ezecati<m  might  isaae,  not  agataiat  the  peraon, 
but  against  the  property  of  the  surety,  the  case 
is,  in  effect  and  form,  a  dvU  case,  and  on  ap- 
peal may  be  dismissed  for  failure  to  comply 
with  the  requirements  as  to  assignments  of 
error,  brief,  or  appearance. 

2.  Appeal  and  error  4=»434,  719(1),  773(2)— 
Appeal  from  ludgmeat  forfeiting  recognlzanoe 
in  crfmlnal  proseoutloa  dismlsssd  where  ao 
orron  assigned. 

Bev.  St  1919,  i  4106,  requiring  the  Su- 
preme Gonrt  to  conidder  errors  whether  as- 
signed  or  not,  applies  only  to  appeals  author- 
ized by  sections  4086-4113.  and  not  to  an  ap- 
peal from  a  judgment  forfeiting  a  recognizance 
in  a  prosecution  for  fwgery,  in  view  of  section 
40S6,  so  tiliat,  i^ere  appellant  has  failed  to 
assipi  error,  file  brief,  or  appear,  tiie  appeal 
win  be  dismissed. 

Appeal  from  St  Louis  Obealt  Court;  Yi- 
tal  W.  Garescbe,  Judge. 

Proceeding  by  the  State  against  E.  J.  Oar- 
roll,  Brincipal.  and  Henry  Streutker,  surety, 
by  scire  facias,  upon  a  forfeiture  of  a  recog- 
nizan<%.  Judgment  for  plaintiff,  and  defend- 
ant suie^  appeals.   A^eal  dismissed. 

T.  J.  Bowe,  Jr.,  of  St.  Louis,  for  appellant. 
Jesse  W.  Bftrrett,  Atty.  Oen.,  and  J.  Bmiry 
Garutbers,  Spi  Asat  At^.  Gen.,  for  the  State. 

WHITE,  O.  This  is  a  proceeding  by  scire 
facias  upon  the  alleged  forfeiture  of  a  recog- 
nizance wherein  Emmett  J.  Carroll,  charg- 
ed with  the  crime  of  forgery,  was  principal, 
and  Henry  Streutker,  appellant,  was  bis 
surety. 

The  transcript  of  the  record  which  was 
sent  h««  shows  that  the  cause  against  Oar- 
roll  was  pending  In  the  circuit  court  of  St. 
Louis,  June  20,  1919,  was  assigned  to  dlvl- 
slon  No.  10  of  that  court,  and  on  October  14, 
1919,  was  continued  to  the  next  term  of 
court.  The  record  recites  tliat  on  October 
17,  1919,  the  defendant  foiled  to  appear;  a 
forfeiture  was  declared,  and  scire  facias  or- 
dered. The  scire  facias  was  issued  on  the 
10th  day  of  November,  1919.  December  2, 
1919,  the  defendant's  surety,  Henry  Streut- 
ker, appeared  and  filed  his  answer.  Janu- 
ary. 23,  1920,  the  iHXKeeding  was  continued 
until  the  next  term  of  the  court.  The  rec- 
ord then  shows  that  on  March  12,  1919  (ev- 
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id^tly  a  clerical  ttxor  for  Mardi  20,  1919), 
Henry  Streutker  not  having  suffldent  reasw 
shown  why  the  state  of  Missouri  eduniJd  not 
recover  its  debt  and  costs  according  to  the 
tenaa  of  the  bond,  It  was  ordered  that  judg- 
ment be  altered  against  him  for  the  sum 
of  $1,600.  The  record  redtes  that  Streutker 
filed  his  motiini  for  new  trial  March  16, 1920 ; 
It  was  overruled  Mardi  22d;  March  2Mb, 
Streutker  filed  his  affidavit  for  appeal,  and 
dia  appeal  was  allowed  to  this  court.  There 
btfng  no  Ull  of  ezce^oos,  the  motion  for 
new  trial  does  not  appear  In  tba  record.  The 
answer  of  deCmdant  Streutker  is  not  c<q;>led 
in  tbe  transcript  of  the  record. 

L  The  appelant  Uas  filed  in  tUs  court  no 
assignment  of  errors,  no  brlei^  and  made  no 
aiMwarance.  If  this  case  Is  to  be  treated  as 
an  api;>eal  tram  a  judgment  fm  an  Indictment 
or  Information,  It  would  be  the  dutr  of  this 
court  to  consider  all  that  epi)ear8  In  tbe 
record,  and  to  determine  whether  any  error 
has  been  committed,  in  obedience  to  sectlfm 
4106,  B.  8.  1919,  regardless  of  that  failure  of 
the  appellant.  Otbrarwise  It  should  be  treat- 
ed as  a  ciTll  case,  and  the  appeal  should  be 
dismissed  for  fiiilure. 

Hie  reason  why  tills  court  has  assumed 
Jurisdiction  of  proceedings  by  scire  focias 
to  forfeit  ball  bonds  and  recognizances  where 
the  amount  Is  less  than  $7,500  Is  stated  In 
the  case  of  State  v.  Hoeffner,  137  Mo.  612, 
loc  dt  614,  eiSt  S8  S.  W.  1109,  where  the 
court  said: 

"Tf  the  charge  shows  a  felony  then  the  pro- 
ceedings in  that  case  would  be  a  continuation 
of  the  prosecntton  for  felony,  and  this  court 
would  have  Jurisdiction  to  make  effective  that 
charge,  on- the  familiar  prindple  of  law  that, 
where  jnrisdctlon  of  the  main  question  at- 
taches,  every  Incident  necessary  to  make  that 
jurisdiction  effectual  follows  as  a  matter  of 
law." 

In  the  case  of  State  v.  Epstein,  186  Ma 
89,  84  S.  W.  1120,  Judge  Gantt  expressed  It 
la  this  way  (186  Mo.  loc  dt  98,  84  S.  W. 
loc.  clt.  1122): 

"As  an  appeal  upon  the  main  charge  of  fel- 
ony must  be  heard  in  this  court,  so  also  muHt 
the  auxiliary  proceeding  thereon  be  heard  in 
this  court  on  appeal." 

The  above-dted  cases  were  approved  in 
the  late  case  of  State  v.  Wilson,  26S  Mo.  lo& 
dt.  10, 176  S.  W.  608.  It  will  be  noticed  that 
the  reasons  given  by  this  court  for  retaining 
Jurisdiction  of  sudi  cases  is  because  it  is 
auxiliary  to  a  felony  of  which  it  had  Juris- 
diction, not  because  the  case  In  itself  confers 
Jurisdiction.  The  court  which  has  Jurisdic- 
tion of  the  felony  cnse  must  retain  authority 
to  enforce  any  Judgment  which  Is  rendered 
in  that  felony  case. 

[1]  Tbe  Judgment  fixes  no  punishment  and 
requires  no  appearance  of  tbe  Judgment  de- 
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feoOant  In  form  it  Is  a  money  judgment, 
for  wMcb  execotlon  may  iBSue.  not  against 
the  person  of  tbe  defotdant,  but  against  his 
propoty.  In  etkct  and  form  it  Is  a  ciTll 
casa 

(2]  H.  But  whatever  view  may  lie  tak^  of 
tbe  nature  of  the  proceedings,  there  can  be 
no  room  to  say  that  section  4106,  B.  S.  1919, 
requiring  this  court  to  consider  errors  wheth- 
er assigned  or  not  api^les,  because  that  sec- 
tion applies  <ml7  to  appeals  auttiorlsed  by 
article  IB,  c  25,  Berlsed  Statutes  of  1919. 
Section  4086  of  that  article  proviaes  that— 

"In  all  cases  of  final  judgmeot  rendered  on 
any  Indictment  or  information,  an  appeal  to 
the  Supreme  Court  of  Appeals  shsU  be  allowed 
tbe  defiant." 

This  Is  not  a  judgment  rendered  upon  any 
Indictment  or  Information,  and  the  defraid- 
ant  In  an  Indictment  or  information  has  not 
appealed.  The  surety  on  a  recognizance  has 
appealed  from  a  Judgment  against  him  In 
this  collateral  proceeding.  He  must  comply 
with  the  rules  of  this  court  In  order  to  se- 
cure a  review  of  the  proceeding.  Having 
failed  to  do  so,  the  appeal  should  be  dis- 
missed. 

It  IB  so  ordered. 

BATTiWY  and  HOZLBT,  00.,  concur. 

PER  OUBIAH.  The  ftoregolng  opinion  by 
WHITE,  a,  l8  adopted  as  the  opinion  of  the 
court. 

All  ooncnr. 


STATE  V.  HIQHTOWER.   (No.  22602.) 

(Sapreme  Conrt  of  Missouri,  IHTiston  No.  2. 

May  26,  1921.) 

1.  Rape  «=>52(4)— Evidenoe  heM  to  astabirsh 
flie  age  of  proaeoutrix  at  fees  thas  15  years. 

In  a  prosecution  for  rape,  evidence  held 
dearly  sufficient  to  establish  the  age  of  prose- 
cutrix at  less  than  IS  years. 

2.  Rape  «=>57(l)— EvMsBDe  helil  to  make  est 

a  oase  for  the  Jiinf. 
In  a  prosecution  for  rape,  evidence  held 
sufficient  to  make  out  a  case  for  the  jury,  so 
that  overroling  defendant's  demurrer  to  the 
evidence  vras  not  error. 

8.  Criminal   law  «=»855<4)-. Conrt   did  not 
abnse  Its  dlsoretlon  In  refusing  to  dliohanfo 
Jury  for  misoonduet  of  prosecutrix. 
Where  the  jury  found  the  defendant  guilty 
of  rape  under  the  revolting  and  brutal  circurn- 
Btancee  testified  to  by  proeecutiiz,  the  jury's 
assessment  of  minimum  ponlshment  is  so  sur- 
prising In  its  moderation  that  It  cannot  be  held 
that  the  trial  judge  abused  his  discretion  in 
refusing  to  discharge  the  jury  because  of  an 
alleged  threat  of  the  proBccutriz,  outside  of 
die  courtroom  and  in  the  presence  of  some  of 


the  jurors,  that  she  wonld  get  a  gun  and  shoot 
the  defendant. 

Appeal  from  Circuit  Court,  Tadmm  Coun- 
ty; E.  B.  Porterfleld,  Judge. 

James  Hightower  was  convicted  of  rape, 
and  he  appeals.  Affirmed. 

Horace  Elmlwell»  of  Kansas  City,  tor  ^ 

pellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Bobert 
J.  Smith,  Asst  Atty.  Gen.  (B.  W.  OttOk  of 
Union,  otf  counsel),  tor  the  State. 

DAVID  E.  BLAIR,  Judge.  Defendant  was 
convicted  of  rape,  and  was  sentenced  on  the 
verdict  to  Imprisonment  in  the  penitentiary 
for  five  years,  and  has  appealed. 

Tbe  prosecuting  witness,  Nettle  Neal,  was 
13  years  old  and  defendant  26.  Both  are 
negroes.  Nettle  had  been  adopted  by  and 
lived  with  Addle  Searles,  whom  she  called 
her  aunt  After  attending  a  dance  in  Kan- 
sas City,  on  the  night  of  S^tember  7,  1919, 
I^ettle  and  defradant  boarded  an  Indeprad- 
ence  car  at  Tenth  street  and  Troost  avenue 
and  occupied  the  same  seat.  There  Is  a  con- 
flict in  the  evidence  as  to  whether  defendant 
Induced  her  to  get  on  this  car.  Her  story  Is 
that  he  offered  to  take  her  home  and  she  did 
not  know  what  car  she  boarded;  his,  that  he 
had  nothing  to  say  to  her  until  she  sat  down 
in  the  same  seat  with  him.  They  met  at 
Tenth  and  Troost,  and  Nettie  testified  she 
did  not  know  who  defendant  was.  At  or 
near  the  public  square  In  Ind^endenoe  both 
left  the  car.  From  this  point  their  stories 
differ  widely.  Nettle  testified  that  defend- 
ant took  her  to  a  box  car  in  the  Missouri 
Pacific  yards,  and  pushed  her  up  intothecar 
and  ravlahed  her  nnder  threats  of  killing  b«r. 
This  occurred  between  1  and  2  o'do^  in  the 
morning.  She  testified  that  defendant  wore 
a  black  and.  white  striped  shirt  and  a  vest, 
bat  no  coat. 

Defendant  testified  that  when  the  car  stop^ 
ped  at  Indepoidence  he  was  the  first  tme  on 
and  saw  nothing  more  of  the  girl;  that  about 
a  hlofA  from  tbe  car  he  met  two  other  ne- 
groes, a  man  and  a  woman,  who  were  frloids; 
the  woman  was  bis  cousin;  that  all  three 
then  proceeded  directly  to  the  home  ot  de- 
fendant and  found  his  wife  in  bed,  and  that 
It  was  then  1:30  a.  m.  Defendant  denied 
having  ravished  the  girl.  He  admitted  wear- 
ing a  blac^  and  white  striped  shirt,  but  de- 
nled  wearing  a  vest 

Another  negro  testified  to  seeing  defend- 
ant and  the  girl  leave  the  car  together  and 
walk  south  toward  the  railroad  yards,  and 
still  another  negro  testified  to  seeing  defend- 
ant and  the  glrL  at  another  point  further 
from  the  square  and  going  toward  the  rail- 
road yards. 
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Lester  Oldm  and  Annie  Jmklna  testified 
to  meethis  defendant  alone  aboot  a  blodc 
from  tbe  square  and  going  with  blm  tO'  de- 
fendant's home,  and  fix  tbe  time  of  arrival 
as  1:30  a.  m.  Defendant's  wife  testified  to 
the  fact  and  time  of  their  arrival,  and  that 
about  2  a.  m.  she  sent  defendant  to  the  lunch 
stand  of  another  negro,  Albert  Chinn,  for 
some  fish,  and  that  he  returned  about  4  a. 
tn.  China  corroborated  her  on  this  point, 
and  said  defendant  remained  at  his  place 
about  two  hours  playing  cards.  These  wit- 
nesses accounted  for  defendant's  presrace  at 
the  time  the  prosecuting  witness  flxea  for 
the  assault  at  the  box  car. 

Shortly  before  2  a.  m.  a  police  officer  found 
the  girl  in  a  dazed  and  almost  unconscious 
condition,  partly  in  and  partly  outside  the 
box  car,  and  carried  her  into  tbe  station, 
and  then  she  was  taken  to  the  office  of  a 
white  doctor,  who  treated  her.  She  was 
abwtly  afterward  treated  by  a  n^o  doc- 
tor, who  testified  to  the  abundant  evidences 
of  ber  raTlshment. 

Defradont  was  arrested  two  or  three  days 
Uttt,  and  before  being  accused  of  the  crime 
asked  tbe  <aiief  of  police,  Nealy  A.  Harris, 
*'Ar&  you  arreatlttg  me  for  tbe  crime  on  this 
Uttle  girl  Saturday  nightr  Defendant  did 
not  deny  this  statement  when  testifying.  He 
was  taken  to  tbe  hospital,  where  the  girl 
poaltiTely  identified  him  as  bar  assailant 
The  police  Tlilted  defendants  tome  soon 
after  his  arrest,  and  found  a  blatHc  and  white 
striped  shirt  and  a  pair  of  trousers  with 
blood  stains  on  them.  Defendant  accounted 
for  the  stains  by  saying  that  he  had  be^  in- 
jured by  a  drill  falling  on  him  two  or  three 
months  previous,  which  caused  a  boil  In 
his  groin,  and  that  the  blood  and  pus  from 
this  caused  tlie  stains  on  his  shirt.  The  un- 
derwear worn  by  blm  that  night  had  been 
washed  by  hts  wife.  She  said  that  garment 
had  not  been  blood-stained. 

This  statement  covers  the  facts  sufficiently 
for  an  understanding  of  the  case. 

[1]  The  assignments  of  error  made  by  ap- 
pellant in  his  bri^  are  that  there  Is  no  cxnn- 
petent  or  substantial  proof  that  the  proB&> 
cntrlx  was  under  the  age  of  15  years  at  tbe 
time  of  the  alleged  assault;  that  the  court 
shonld  have  sustained  defendant's  demurrer 
to  the  evidence  at  the  concluslw  of  all  the 
evidence ;  and  that  the  court  should  have  dis- 
charged the  jury  because  of  the  misconduct 
of  the  prosecutrix  in  the  presence  of  jurors, 
wblch  misconduct  tended  to .  inflame  the 
jurors  against  defendant. 

On  the  question  odC  her  age,  testatrix  tes- 
tified as  follows: 

"Q.  How  old  are  you?    A.  Thirteen. 
"Q.  When  were  you  thirteen?    A  I  don't 
know. 

"Q.  Was  it  September?  A.  Yes.  sir." 


Mrs.  SeaiAM  testtfled  on  tlils  point  as  fol- 
lows: 

"Q.  She  lives  with  you'then?    A.  Tes,  sir. 

"Q.  And  has  bow  long?  A.  Bver  since  she 
was  Bomething  over  a  year  old. 

"Q.  And  she  is  past  18  now.  Is  she?  A 
She  was  13  last  September,  but  I  don't  know 
the  exact  date." 


The  evidOKe  was  (Aearly  sufficient  to  es- 
tablish the  age  of  prosecutrix  at  less  than 
16  years.  Tbe  defense  entered  no  evldmce 
to  tbe  contrary.  The  gM  was  before  tbe 
jury.  Hie  contention  Is  trivial 

[2]  Likewise  the  contoitlon  that  tbe  de- 
murrer to  the  evidence  should  have  been 
given  must  be  overruled.  The  facts  already 
stated  are  sufficient  to  make  out  a  case  to 
submit  to  the  jury.  The  case  can  be  made 
very  much  stronger  by  setting  out  the  testi- 
mony in  detail.  We  have  read  the  testimony 
and  find  It  sufficient  to  support  the  verdict 

[3]  A  brief  recital  from  the  bill  of  excep- 
tions is  necessary  to  an  understanding  of  tbe 
remaining  assignment  of  error.  At  the  open- 
ing of  court  on  the  morning  of  the  second  day 
of  the  trial  the  following  record  was  made  by 
counsel  for  defendant: 

"The  jury  haviBg  been  taken  from  the  room, 
the  following  proceedings  were  bad  out  of  the 
presence  and  hearing  of  the  jury,  as  follows, 

to  wit; 

"Horace  S.  Klmbrell,  having  been  duly  sworn, 
testified  as  follows: 

"Mr.  Eimbrell:  My  name  is  Horace  S.  Kim- 
breil;  I  am  the  attorney  representing  James 
Higfatower.  This  morning  before  coart  con- 
vened, and  while  tbe  judge  of  this  court  was 
opening  the  door  to  tbe  courtroom,  Che  prose- 
cuting witness,  Nettie  Neal,  in  tbe  presence  of 
the  judge  of  this  court  and  several  of  the  ju- 
rors trying  this  cause,  stated  that  she  would 
get  a  pistol  and  shoot  tbe  defendant.  That  one 
of  the  jurors  stated  to  the  prosecutiiv  witness 
that  she  ought  not  to  kill  blm;  that  if  she 
shoold  kill  him  she  would  be  in  danger  id  being 
banged  herself, 

"Tbe  Court:  She  was  talking  to  me,  and 
what  she  said  was,  *I  will  kill  him.'  That  is 
what  she  said.  She  didn't  say  who  she  was 
going  to  kill.  She  didn't  mention  tbe  defend- 
ant or  call  h>B  name,  or  menUon  bim  at  alL 
That  is  all  I  know. 

"Mr.  Kimbreli:  The  defendant  asks  the  court 
to  discharge  this  jnry  from  any  further  consid- 
eration of  this  case  for  tbe  reason  that  just 
before  court  conrened  this  morning,  in  the 
corridor  of  the  courthouse,  tbe  prosecuting 
witness,  Nettie  Neal,  in  the  presence  of  the 
judge  of  this  court  and  several  of  the  Jurors 
trying  this  cause,  stated  that  she  would  get  a 
pistol  and  kill  the  defendant  A  dismissal  of 
tbe  jury  is  asked  for  the  reason  that  tbe  state- 
ment made  by  the  prosecuting  witness  outside 
of  the  courtroom  and  while  court  was  net  in 
session,  inflamed  the  minds  of  the  jurors 
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against  this  defendant,  ■«  that  he  cannot  hara 
a  fair  and  impartial  trial  of  this  canae. 
Conrt:    Motion  orerraled. 
"To  whidi  rnUng  and  action  of  tiie  conrt 
the  defmdant  then  and  there  at  the  time  dulr 
excepted  and  still  except*." 

It  will  'be  se^  there  la  conflict  between 
Judge  Porterfleld  and  Attorney  Elmbrell  aa 
to  what  was  said  at  the  courtroom  door. 
Hr.  Elmbrell  testifled  that  the  prosecutrix 
Bald  she  would  get  a  pistol  and  shoot  the 
defendant,  and  that  one  of  the  jurors  said 
she  ought  not  to  kill  blm,  as  she  would  be 
in  danger  of  being  hanged  herselt  Even 
accepting  Ur.  Kimbrell'a  testimony,  we  do 
not  believe  the  oocurrenoe  calls  for  a  retrial 
of  the  case.  In  the  first  place,  the  dlacAiarge 
of  a  Jury  is  largely  within  tlie  discretion  of 
the  trial  Judge.  State  v.  Bersch,  276  Mo.  397, 
loc.  dt  420,  207  S.  W.  809;  State  v.  Gray,  172 
Mo.  430,  72  S.  W.  698;  Kennedy  t.  Holladay, 
105  Mo.  24,  16  S.  W.  688.  Here  the  trial 
Judge  himselC  witnessed  the  entire  incldmt 
and  saw  testatrix  and  the  furors,  and  could 
determine  for  himself  the  effect  of  the  inci- 
dent and  whether  the  threats  of  the  prosecu- 
trix were  mere  idle  talk  and  so  understood  by 
the  Jurors,  oe  were  a  d^iberabe  attempt  to 
Influence  the  Jurors.  Tbe  prosecutrix  la  re- 
ferred to  In  the  record  all  the  way  through 
as  'Ws  little  girl,"  and  It  is  very  apparent 
from  her  testimony  that  she  was  very  igno- 
rant. She  was  In  the  first  grade  at  adiooi  at 
age  18,  indicating  either  partial  feeble-mlnd- 
edness  or  woeful  neglect  The  Jury  had  pre- 
viously beard  her  testify,  and  probably 
gauged  her  Intelligence  and  her  responsibil- 
ity. The  Judge  doubtless  saw  and  consid- 
ered all  these  things.  He  overruled  the  mo- 
Ucn  to  discharge  the  Jury,  and  the  trial  pro- 
ceeded to  verdict.  Wben  his  attention  was 
again  called  to  the  Incident  In  the  motion 
fw  new  trial,  he  doubtless  would  have  grantr 
ed  a  new  trial  If  there  bad  been  the  sUirbtest 
nxHU  for  htiief  that  the  Incident  biflamed 
the  minds  of  the  Jury  against  defendant. 
TbB  verdict  of  the  Jury  finding  defendant 
guilty  under  the  revolting  and  brutal  drcum- 
Btances  testified  to  by  the  prosecutrix  and 
assessing  the  TiriitiTnTiyn  punishment  la  sur- 
prising tn  its  moderation.  By  no  possible 
view  can  we  arrive  at  the  condu^on  that 
the  Jury  was  inflamed  against  defendant,  or 
that  the  incident  had  the  slightest  effect  on 
the  minds  of  the  Jurors. 

The  Information  is  in  approved  form.  The 
instructions  are  clear  and  entirely  proper 
and  suflldent  under  the  testimony.  The  ver- 
dict is  unassailable. 

Therefore,  finding  no  error  in  the  record, 
the  judgment  Is  affirmed. 

All  concur. 


STATE  V.  BLOOMER.  (Ne.  22640.) 

(Supreme  Court  of  BfisBoari,  IMvtaloB  No.  2. 

May  26.  1921.) 

t.  Indlotment  and  InrormatlSB  4s»IIO(f8)— 
Information  for  grand  lanM^r  !■  lugsaie 
of  statute  held  tsfllelMit. 

An  information  for  grand  larceny,  wfaick 
followed  the  language  of  the  statute  (Rct.  SL 
1919,  f  3312)  defining  grand  larceny,  was  sof- 

fident. 

2.  Larceny  4=^7— Evidsnoe  hel4  te  warrant 
flndlng  that  defesdaat  attsnptsd  te  osewart 
hogs  with  kaowleige  ef  proseeetei^  ewe- 

erablp. 

On  a  trial  for  stealing  hogs,  evidence 
to  warrant  the  jury  in  finding  that  ddFendant 
attempted  to  convert  the  bogs  to  his  own  nse 
and  make  away  with  them  after  he  knew  they 
belonged  to  the  prosecuting  witness,  even  if  lie 
thought  in  the  first  place  that  they  bdienged  to 
one  whose  hogs  he  was  caring  tor,  nnder  as 
arrangement  that  he  was  to  have  ome-haU  of 
the  increaae. 

3.  Larveny  «s»75(2)— InstraoUea  aot  srTene- 
ene  beoaste  not  la  tense  raialrlafl  fledini 
that  takiss  was  feioaless  aatt  witheat  ewsif^ 

ooasent. 

On  a  trial  for  larceny,  an  instmctiont  re- 
quiring the  jury  to  find  tiiat  defendant  stole, 
took,  and  carried  away  hogs,  the  property  of 
the  prosecuting  witness,  without  any  hooeu 
claim  of  ownership,  and  well  knowing  that  he 
had  no  Interest  or  dsim  of  Interest  and  irith 
intent  to  convert  them  to  his  own  use  >nd  per- 
manently deprive  the  owner  of  the  use  thmof 
and  his  property  therein,  waa  not  erroneotu 
because  not  in  terms  requiring  the  Jury  to 
find  that  the  taking  was  felonious  and  wiUiont 
the  owner's  consent,  as  under  the  facts  hypoth- 
esized the  taking  would  be  felonious  and  vitli- 
out  the  owner's  consent. 

4.  Criminal  law  «=»M69(l)~Lareesy  ^=>Ai- 
Questlon  asked  defendant  oa  oresk-socaMiu- 
tlon  as  to  acts  of  third  person  not  erroneon 
or  harmfnL 

On  a  trial  for  stealing  hogs  running  on  su 
open  pasture,  a  question  asked  defendant  on 
cross-examination  as  to  whether  he  heard  a 
witness  testify  that  he  drove  down  as  many 
as  18  or  14  with  two  sows  was  not  erroneous 
or  harmful  to  defendant,  where  his  answer  in- 
dicated that  such  witness  was  assisting  him  in 
driving  up  his  hogs,  as  it  umiriy  explained  hov 
he  rounded  op  the  hogs. 

Appeal  from  Circuit  Court,  Barry  Oranty; 
Oharies  L.  Henson,  Judge. 

Levi  Bloomer  was  convicted  of  grand 
larceny,  and  he  appeals.  Affirmed. 

T.  D.  Steele,  of  Monett,  for  aivellaat 
Jesse  W.  Barrett,  Atty.  Geo.,  and  Albot 
Miller,  Asst.  Atty.  Gen.,  for  the  State. 

WHITE,  C.  The  appeal  Is  from  a  cmvie- 
tion  of  grand  larceny.  The  defendant  vras 
charged  with  having  stcden  13  ho0  ot  the 


«9»Fer  other  eassi  see  asm*  topic  sad  KST-NDUBBB  Is  all  Kwr-Msmbocsd  DUemu  sad  ladsaes 

Digitized  by  Google 


Ua)  STATE  T. 

cm 

▼aloe  <mC  ^30,  tha  proper^  of  one  W.  0. 
Cooper. 

Cooper  lived  on  a  farm  In  Barry  county, 
aboat  two  miles  distaat  frcnt  the  farm  on 
wliich  tbe  defKidant  Bloomer  lived.  Tbe 
country  between  tbe  two  placea  was  billy 
and  ap&n  paature.  In  tbe  spring  of  1919 
Cooper  bad  a  nnmber  of  bogs,  abont  88  sbotes 
and  6  sows.  In  Harcta,  1919,  tbose  lAotes 
were  abont  8  montbs  old,  and  were  allowed 
to  mn  at  large  in  the  open  conntry.  Cooper, 
in  a  searcb  for  bis  boga  one  day  found  one 
of  bis  sows  criniled.  Extending  bis  search 
on  tbe  22d  day  of  Uarcb.  be  found  IS  of  his 
hogs  In  the  pasture  of  tbe  defendant  A  day 
or  two  lata  be  returned  with  a  companion, 
and  found  7  <^  those  bogs,  B  of  wbldb  had 
been  crated  by  Bloomer  In  preparing  to  hanl 
them  away.  Bloomer  said  be  sold  them  to 
Bill  Wiley.  When  Oooper  turned  Us  sbotes 
oat  to  range  they  were  not  earmarked. 
When  be  found  them  In  Bloomet's  pasture 
they  had  fresh  earmarks.  Bloomer  refused 
to  ^ve  up  the  bogs;  Coox>er  bronght  a  r^iflev- 
in  suit,  and  racorered  some  ot  them.  Bis 
hogs  were  idoitlfled  by  himself  and  two  or 
three  other  witnesses. 

It  was  claimed  by  Bloomer  be  and  one  Mr. 
Pott»,  from  whom  be  rented  the  turn  cu 
which  he  lived,  bad  an  arrangeicent  by 
whldi  he  was  to  take  care  of  Potter's  hoga 
tot  one-baU  of  tbe  increase.  He  had  round- 
ed up  these  shotea  In  the  belief  that  they 
belonged  to  Potter  and  had  marked  them. 

The  evidence  for  the  state  tended  to  show 
that  the  sbotes  weighed  about  7ff  pounds 
cadi,  and  were  worth  about  14  cents  a  pound, 
which  would  make  the  13  hogs  aggregate  in 
rUm  abont  tbe  amount  alleged  in  the  infor* 
matlon.  A  number  of  witnesses  testified,  who 
knew  Cooper's  bogs,  saw  those  In  dispute,  and 
described  the  drcnmstances  under  which 
they  ran  at  large.  Go(^r  demanded  tbe  hogs 
of  Bloomer,  who  thereafter  attempted  to 
keep  th«n,  and  did  dispose  of  some  of  them 
■0  that  Cooper  recovered  only  a  portion  of 
them  in  his  replevin  suit. 

The  appellant  has  Sled  no  brief,  and  in 
order  to  consider  the  errors  which  are  as- 
signed for  reversal  one  must  have  recourse  to 
the  motion  for  new  trial  and  motion  In  arrest 
These  assign  a  defective  Information,  error 
In  Instmctlons  In  overruling  the  defendant's 
demnrrer  to  the  evidence,  failure  to  Instruct 
on  all  the  law  of  the  case,  admission  of  Im- 
material evidence,  and  Improper  cross-ex- 
amination of  defendant. 

[1]  I.  ^e  motion  in  arrest  says  the  In- 
formation does  not  charge  an  offense  against 
the  law  of  the  state  of  Missouri.  The  in- 
formation follows  the  statute  (section  3312,  R. 
S.  1019),  defining  grand  larceny.  State  v. 
Bwearengin,  231  Mo.  loc.  cit.  652,  137  S.  W. 
880.  It  Is  suggested  that  in  charging  the 
offense  the  Information  omits  the  word 
"stealt"  and  some  argument  is  presented  on 
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that  theory.  Tbe  eoiffy  of  tbe  Information  as 
set  out  la  the  record,  however,  contains  tbe 
allegation  that  the  dtfendant  '*unlawfully 
and  f^oniously  did  then  and  there  take^  steal, 
and  carry  away,"  etc..  fbllowing  the  lan- 
guage of  tbe  statute.  Hie  Informatiw  Is 
sufficient 

[2]  IL  Tbe  demurrer  to  the  evidence  was 
properly  overruled.  Cocker  idoitlBed  bla 
bogs  and  reinforced  his  Identification  with 
proof  that  fbey  wore  bis,  and  showed  tbe  clr> 
cnmstanoaa  under  which  they  came  Into  the 
defendanfs  possession.  Tbe  defendant  re- 
fused to  give  them  up,  and  there  was  suffi- 
cient evidence  from  wbkA  ttie  Jury  might 
find  that  he  attempted  to  convert  them  to  bis 
own  use  and  make  away  with  them  after  he 
knew  they  belonged  to  Coaler,  erai  If  he 
bad  thoa^  Chey  wevs  Potter's  in  the  flist 
places 

[S]  in.  Instruction  Na  1  Is  objected  to. 
It  requires  the  jury  to  find  and  believe  be- 
yond a  reaaonablfi  doubt  that  at  the  place  and 
time  designated  In  tbe  Instruction: 

"The  defendant  did  then  and  there  steal, 
take,  and  carry  away  13,  or  any  less  number  of, 
hogs,  about  eight  months  old,  weighing  about 
75  pounds  each,  of  the  pn^ert?  of  W.  O. 
Co<^Mr,  of  any  value,  without  any  honest  cbdm 
of  ownershUt  in  them,  and  well  knowing  he  had 
no  Interest  or  daim  of  Interest  In  them,  and 
with  the  intent  to  convert  the  same  to  bis  own 
ase  and  to  permanently  deprive  the  owner  ot 
the  use  thereof  and  of  his  property  la  them," 
etc. 

It  was  not  neeesBary  tor  the  InstrucOon 
furthtt  to  require^  in  terms,  that  tbe  taking 
was  wilbaat  tbe  owners  consenL  To  find 
that  be  did  steal  and  carry  them  away  with 
intoit  to  convert  to  his  own  use  and  per' 
manently  deprive  ttie  owner  of  the  same 
would  be  a  sufficient  finding  that  it  was  with- 
out tbe  owner's  consent  State  v.  Bichmond, 
228  Mo.  loc.  fdt  364,  128  8.  W.  744.  like- 
wise, it  was  aiat  necessary  to  use  tbe  word 
"feloniously"  In  tbe  instruction  because  the 
Jury  was  required  to  find  the  facts,  as  set 
out  in  the  part  of  the  instruction  copied 
above,  which  would  constitute  felonious  tak- 
ing. State  V.  Massey,  274  Ma  loc.  dt  589, 
2tH  S.  W.  541 ;  State  v.  Eader,  262  Mo.  136, 
171  a  W.  46. 

[4]  IV.  A  careful  reading  of  the  record 
does  not  show  any  error  in  tbe  admission  or 
exclusion  of  evidence.  The  defendant  was 
sworn  on  his  own  bdialf,  and  testified  as  to 
the  contract  he  had  with  Potter,  how  Potter's 
bogs  ran  on  tbe  open  range,  and  how  he 
looked  up  the  increase  and  drove  up  the  hogs 
In  question.  He  also  introduced  a  witness 
named  Benton  Bowen,  whose  testimony  In- 
dicates that  he  assisted  the  defradant  in 
rounding  up  tbe  bogs.  Tbe  defendant  on 
cross-examlnatkm  then  was  asked  this  ques- 
tion: 
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"Q.  Ton  heard  Bowen  testify  that  he  drove 
down  there  as  many  bb  13  or  14  witii  tvo 
bowb;  drove  them  over  there?" 

Tbls  was  objected  to, ,  tbe  otijectlon  was 
overniledf  tbe  defeudant  excited,  and  the 
defendant  anawered: 

*rrhat  Benton  Bowen  was  telling  abont?  We 
never  got  any  sow  right  at  the  present  time 
with  these  amnarked  sfaotes  that  Will  Cooper 
has  claimed  for." 

ThlB  indicates  from  his  own  testimony  tllat 
Bowen  assisted  him  In  driving  up  his  hogs. 
Tbe  matter  he  testified  about  was  how  and  In 
what  manner  he  had  got  possession  of  the 
bogs  which  he  was  (barged  with  stealing. 
The  connecticHi  of  Bent(Hi  Bowen  with  the 
matter  simply  further  explained  how  he 
rounded  them  up.  There  was  no  impropriety 
In  the  question,  and  defendant  was  not  harm- 
ed by  It.  State  v.  Ivy,  192  S.  W.  loc.  dt.  736. 

V.  There  la  no  reason  for  the  complaint 
that  the  court  did  not  instruct  on  all  tbe  law 
of  the  case.  The  Jury  were  properly  instruct- 
ed as  to  what  it  was  necessary  to  find  in  order 
to  convict  upon  circumstantial  evidence,  pre- 
8iuiq)tion  of  innocence,  reasonable  doubt, 
and  every  principle  Involved  In  tbe  case.  No 
Instruction  was  asked  for  by  appellant  ex- 
cept one  in  the  nature  of  a  demurrer  to  the 
evidence ;  no  element  necessary  for  tbe  Jury's 
consideration  and  omitted  has  been  pointed 
out  in  the  motion  fOr  new  trlaL 

Finding  no  error  In  the  record,  the  Judg- 
ment is  affirmed. 

RAJLET  and  MOZLET,  CO.,  concur. 

PER  CURIAM.  The  foreg<^  opinion  1^ 
WHITB,  a,  !■  adopted  as  tbe  qj^oi  at  tba 
court. 

AH  concur. 


STATE  ex  rel.  MISSOURI  MOTOR  BUS  CO. 
V.  DAVIS,  Jndge.  et  al.   (No.  22561.) 

(Supreme  Court  of  Missouri,  In  Banc  May  24^ 

1921.) 

I.  Reoeivers  ^=9l3l— Court  may  order  sale  of 
property  In  hands  of  raceiver  before  final 
Judgment,  where  aeoessary  to  preserve  Ib- 
terests  of  parties. 
Where  certain  motorbusses  In  the  hands  of 
a  receiver  were  stored  at  considerable  expense, 
their  operation  had  resulted  in  considerable 
losses,  and  they  were  rapidly  depreuiatiDg  in 
value,  the  court  appointing  the  receiver  bad  the 
power,  even  before  final  decree,  to  order  the 
property  sold,  though  the  receiver  was  not  ap- 
pointed to  effect  a  sale. 

8.  ProhiblHoa  «»5(3)— Applloatios  for  held  a 
ooilateraJ  attaok  on  order  for  sale  of  property 
ky  receiver. 

Where  the  owner  of  certain  motorbusses  in 
the  hands  of  a  receiver  appeared  at  the  hearing 


'  of  the  latter's  motion  for  an  order  of  sale,  bst 
did  not  move  to  modify  the  order  and  did  not 
appeal  therefrom,  hie  application  for  a  writ  of 
prohibition  to  prevent  the  sale  before  final 
Jn^;ment  was  a  collateral  attack  and  coold  net 
be  sustained. 

Application  for  writ  of  mrcAibltloa  by  tbe 
State  of  Missouri,  at  tbe  relation  of  tbe 
Missouri  Motor  Bus  Company,  a  corporation, 
against  Charles  B.  Davis,  Judge  of  DlrLno:: 
No.  14  of  the  Circuit  Court  of  the  City  of 
St.  Louis;  and  H.  S.  All»echt,  temporary  re- 
ceiver of  the  Missouri  Motor  Bus  Company, 
to  prevent  a  gale  by  tbe  receiver,  beCore  a 
final  decree,  of  certain  pn^rty  of  ntlator  as 
ordered  by  the  court  Prellmiriary  rule  dis- 
charged. 

E.  H.  Waymau.  of  St  Lpuls,  for  relator. 
Marshall  ft  HwdersoD,  of  St.  IjouIs,  for 

respondents. 

JAMES  T.  BLAIR.  Judge.  Belfttor  seeks 
a  writ  of  prohibition  to  prevent  tbe  sale  b.v 
a  receiver,  before  final  decree  on  tbe  merits, 
of  certain  motorbusses.  In  the  suit  in  which 
the  receiver  was  appointed  tbe  Common- 
wealth Finance  Corporation  sought  to  im- 
press a  trust  or  an  equitable  Ilm  on  the  prop- 
erty of  relator,  including  the  v^icles  here 
involved,  and  sought  also  the  cancellation 
of  certain  chattel  mortgages  upon  that  pn^ 
erty  and  the  appointment  of  a  recover  to 
take  the  property  in  chai^.  A  receiver  vras 
appointed  and  took  diarge  of  the  pn^ 
erty.  Some  months  thereafter  a  motion 
was  filed  asking  that  an  order  be  made  for 
the  sale  of  tbe  motorbusses  belonging  to  re- 
lator and  then  In  the  hands  of  the  receiver. 
A  hearing  was  had  and  evidence  waa  heard 
and  a  sale  was  ordered.  Thereupon  relator 
applied  to  this  court  for  a  writ  of  prohibition. 

The  record  filed  by  relator  shows  that  upon 
the  bearing  of  the  motion  for  the  order  of 
sale  evidence  was  Introduced  which  strongly 
tended  to  show  that  the  v^lcles  were  stored 
at  an  expense  of  $150  per  month;  that  their 
operation  had  been  attempted  and  had  re- 
sulted In  considerable  losses ;  that  they  were 
rapidly  depreciating  in  value  both  because  of 
declining  prices  and  because  of  deterioration 
of  the  vehicles  themselves  while  kept  Idle  and 
In  storage ;  that  the  expense  of  insurance  and 
of  watchmen  to  guard  the  vehicles  was  large. 
Relator  participated  in  this  hearing. 

[1 , 2]  "A  court  of  equity  appointing  a  re- 
ceiver to  take  possession  of  property,  pending 
a  litigation  concerning  the  rights  of  the  par- 
ties thereto.  Is  vested  with  the  power  of  sell- 
ing the  property  In  the  receiver's  bands  when- 
ever such  a  course  becomes  necessary  to  pre- 
serve the  Interests  of  all  parties.  Thus  in  ao 
action  to  determine  the  rl^ts  of  confilctlng 
claimants  to  a  steamboat  whidi  was  placed 
In  the  bands  of  a  receiver  pendente  lite^  and 
waa  operated  under  bis  direction  for  two 
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years,  the  court,  upon  being  satisfied  that  It 
was  highly  Inccmveuient  and  unfit  to  con- 
tinue In  possession  and  operate  the  boat  for 
a  longer  period,  ordered  It  sold,  although  the 
bill  on  which  the  receiver  was  allowed  was 
not  framed,  for  the  purpose  of  effecting  a 
sale.  And  a  sale  uiay  be  decreed  In  such 
case,  although  the  rights  of  the  parties  to  the 
property  have  not  yet  been  ascertained  and 
established."  High  on  Receivers  (4th  Ed.) 
I  1!>2.  The  case  cited  in  support  of  this  rule 
is  Crane  et  al.  v.  Furd  et  al.,  Hopkins'  Ch. 
(N.  T.)  loc.  ciL  116.  The  same  rule,  in  sub- 
stance, Is  laid  down  in  Beach  cm  Receivers 
(Alderson's  Ed.)  p.  558;  Alderson  on  Receiv- 
ers, 5  598;  Glucit  &  Becker  on  Receivers,  § 
35.  "The  general  rule  Is  that  the  court 
should  not  order  a  sale  of  the  receivership 
property  prior  to  the  flnal  decree,  but  thei*e 
lire  exceptions  to  the  rule,  especially  where 
the  property  Is  of  a  nature  liable  to  deteriora- 
tion or  loss  or  likely  to  cause  great  expense 
for  its  upkeep."  Tardy's  Smith  on  Receiv- 
ers (2d  Ed.)  p.  1784.  This  court  recognized 
the  same  doctrine  in  State  ex  rel.  v.  Woodson, 
1(51  Mo.  loc.  cit.  458,  61  S.  W.  252,  and  ap- 
plied it  In  State  ex  rel.  v.  Shelton,  238  Mo. 
281,  Ice.  cIt  295, 142  S.  W.  417.  In  that  case, 
as  In  this,  the  applicant  for  our  writ  of  pro- 
hibition appeared  at  the  hearing  of  the  mo- 
tion for  the  order  of  sale,  but  did  not  move 
to  modify  and  did  not  appeal  therefrom,  and 
it  was  held  that  the  effort  to  prohibit  the 
enforcement  of  the  order  of  sale  wns  a  col- 
Interal  attack  and  could  not  be  sustained.  As 
In  that  case,  so  In  this,  the  court  had  jurls- 
dlctlon  to  order  a  sale,  in  proper  circumstanc- 
es, prior  to  final  judgment.  It  heard  evi- 
dence which  proved  or  tended  to  prove  facts 
which  justified  the  order,  and  that  "order, 
though  irregular  and  improvident,  cannot  be 
assailed  In  a  collateral  acti<m,  and  such  ac- 
tlw  will  not  lie  to  set  aside  the  order  of  sale 
and  proceedings  thereunder/'  High  on  Re- 
ceivers (4tfa  £d.)  {  196,  quoted  and  approved 
in  State  ei  rel.  v.  Shelt<»i,  supra. 
The  preliminary  rule  la  discbarged. 

AU  CQDCOr. 


THOMAS  at  al.  v.  GOODRUM  at  al. 

(No.  20600.) 

(Sapreme  Court  of  Missoarl,  in  Banc,  May  24, 
1921.) 

I.  Bills  and  ifftes  ^497(5)— Barrian  oa  hold- 
-   ar  to  pnvo  that  hs  or  psrsoa  undar  whom 
he  dalms  acquired  title  at  holder  "dae 
coirse." 

At  common  law  and  under  Negotiable  In- 
strument Act  1905,  every  holder  is  deemed 
prima  facie  to  be  a  holder  in  due  coarse,  but 
when  it  is  shown  that  the  title  of  any  person 
who  has  negotiated  the  instrument  was  defec- 
tive, the  harden  is  on  the  holder  to  prove  that 
be  or  some  person  under  whom  he  claims  ac- 


quired the  title  as  holder  in  due  coarse;  "in 
du^  course"  implying  in  the  holder  his  own 
good  faith  in  the  aoinisition  of  the  instrument 
as  well  as  his  want  of  notice  of  any  infirmity 
which  would  by  reason  of  such  notice  affect 
the  inatrament  in  his  hsnds. 

2.  Bills  td*  notes  «»358— Holder  of  netos  as 
ooliateral  for  pre-oxlstlas  debt  not  iBnoeent 
purahasor. 

Where  a  mortgage  and  investment  com- 
pany, interested  with  others  in  the  purchase  of 
cnt-over  lands,  advanced  money  to  such  others 
for  the  purpose  of  acgniring  the  lands,  and 
later  toolt  from  them,  as  collateral  security  for 
such  advancements,  notes  of  purchasers  of  the 
lands,  the  company  stood  in  the  same  position 
in  relation  to  the  notes  as  the  one  of  its  asso- 
ciates in  the  land  deal  in  whose  name  the  sale 
to  such  pnrdiasera  was  made  for  the  benefit 
of  aU. 

3.  Jury  <S»28(I7)— Pleading  «=>4II— Where 
defendant  In  anlt  In  ei|nl^  to  eaneel  notes 
set  Hp  oonnterolalHi  at  law,  pltintHT  oouM 
not  elain  trial,  by  Jnry;  objoetloa  to  eoanter> 
claim  In  suit  to  eanoel  notes  walvod  by  fail- 
ure to  demur. 

In  a  suit  to  cancel  certain  promissory 
notes,  where  defendant  filed  a  counterclaim  at 
law  to  recover  on  one  of  the  notes,  the  error, 
if  any,  was  waived  by  plaintiffs'  failure  to  de- 
mur and  by  their  express  waiver  of  a  trial 
by  jury,  so  that  the  court  could  examine  the 
entire  controversy  as  in  purely  equitable  cases. 

4.  Vendor  and  purchaser  «=»37(4)— Represen- 
tations induolng  purchase  of  land  held  state- 
ments of  fact  not  expressions  of  oplalen. 

In  an  action  to  cancel  certain  promissory 
notes  on  the  ground  of  misrepresentations  as 
to  the  location  and  ivodnctivity  of  certain  land 
for  which  the  notes  were  given,  representa- 
tions that  the  land  would  and  did  produce  from 
one-half  to  a  bale  of  cotton  per  acre  and  simi- 
lar statements  as  to  the  productivity  of  land  of 
the  same  character  in  the  same  locality  Ae/d 
not  expressions  of  opiuion,  but  etatements  of 
fact  depending  on  local  experience  of  local  con- 
ditions of  soil  and  climate  made  one  wlio 
knew  to  one  known  by  him  to  be  iguorant  and 
to  have  had  no  opportunity  to  ascertain  for 
himself. 

5.  Vendor  and  pnrohaser  «==>37(4)— Exoesslve 
purehase  prioe  may  be  element  of  fraud. 

Freedom  of  the  parties  to  fix  their  own 
price  does  not  preclude  the  courts  from  con- 
sidering excessiveness  of  price  as  evidence  of 
fraud;  and,  if  the  price  is  so  glarinj^  exces- 
sive that  an  honest  man  would  hesitate  to  re- 
ceive it  unless  convinced  that  the  purchaser 
was  not  laboring  under  a  mistake  as  to  the 
real  conditions,  then  knowledge  of  the  seller 
and  excusable  ignorance  of  the  purchaser  may 
be  sufSdent  to  sustain  the  charge  of  fraud, 

6.  Vendor  and  purchaser  €=»45 — Representa- 
tions as  to  value  held  not  fraudulent  as  mat- 
ter ef  law. 

Where  purchasers  went  to  look  at  cut- 
over  land  and  were  at  liberty  to  take  a  plat 
of  the  land  and  go  over  it  and  to  interview 
farmers  in  the  neighborhood,  but  failed  to  do 
so,  representations  of  vendors  that  the  land 
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was  worth  f25  an  acre,  for  which  price  It  was 
Bold  to  tbe  porGbaaers,  held  not,  a«  a  matter 
of  law,  KToimd  for  reHarlng  th«  pmduMrs  of 
their  contract  obUgatlona. 

Woodai»,  dlaaentinf. 

Appeal  from  CSrcalt  Oourt,  Barton  Oonnty; 

B.  G.  Thurman,  Judge. 

Suit  by  Legran  Thomas  and  another 
against  D.  O,  Gtoodnua  and  others,  Judg^ 
ment  for  defesidantB,  and  itotntlffa  appeaL 
Affirmed. 

G.  W.  Bamett,  of  Sedalla,  for  appellante. 
Martbi  &  Martin  and  B.  U  Moore,  all  of 
I«mari  for  respondent!. 

BBOWN,  a  Tlila  mat  was  InstUnted  In 
the  Barton  ctrcnlt  court  February  8,  IftlT. 
Tba  petition  etates,  In  substance,  tbat  def^d- 
anta  are  owners  and  bolders  oi  four  negoti- 
able promlsaory  notes  executed  by  plaintiffs 
to  one  W.  L.  PerUns  January  19,  lftl4,  eacb 
being  for  tbe  sum  <tf  93^.72  wIOi  Intwest 
at  6  per  cent,  being  ^veu  for  a  part  of  Qie 
purchase  price  of  about  1,026  acres  of  land  In 
Little  Blver  county.  Ark.,  at  $20  per  acre, 
and  upon  whlcb  plaintiffs  had  paid  fll.OOO  at 
the  time  of  tbe  transaction;  that  the  notes 
w^  procared  from  plaintiffs  by  fraud  and 
mlsrepres^tatlons  as  to  the  situation  and 
character  of  the  land;  that  the  defendants 
trust  colnpany  and  InTeetment  company  were 
owned  and  controlled  by  the  defendant  Good- 
rum  who  had  some  Interest  In  the  land  which 
the  plaintiffs  could  not  state;  that  he  was 
prescut  In  Arkansas  and  assisted  In  the  per- 
petration of  the  fraud,  and  received  the  notes 
whether  for  himself  or  for  said  corporations 
or  either  of  them  with  fall  knowledge  of  the 
facta  and  circumstances  constituting  It. 
These  were  substantially  as  follows:  Plain- 
tiffs were  residents  of  Sedalla  engaged  In 
farming,  and,  in  addition  thereto,  were  deal- 
ers in  Implements  and  hardware  in  Hughes- 
TiUe.  Two  real  estate  agents  named  Hale 
and  Hootman  came  to  them  at  Hugbesvllle 
with  plats  and  pictures  and  literature  re- 
garding these  lands  In  Little  River  county. 
Ark.,  and  represented  that  Perkins  and 
one  Trice  owned  a  large  quantity  of  tlie» 
lands,  that  It  was  wonderfully  productiTe, 
would  take  care  of  a  great  amount  of  stock 
by  reason  of  the  Bermuda  grass  grow- 
ing in  that  regi<m,  and  so  glowingly  repre- 
sented the  quality  and  variety  of  products 
that  could  be  raised  upon  it  that  plaintiffs 
became  greatly  Interested  and  were  induced 
to  visit  it  They  arrived  In  Ashdown,  Little 
River  county,  Ark.,  where  the  lands  were 
situated,  on  January  3,  1914,  and  were  there 
received  by  Trice,  a  ccmfederate  of  Perkins 
and  Goodrum,  and  Interested  In  the  sale  of 
the  lands.  He  took  them  to  breakfast,  and 
afterward  to  the  office  of  Perkins  and  lilm- 
sel^  where  he  procured  teams,  and  with  one 


Gladdls,  who  was  employed  by  Trice  and  Per^ 
kins  to  assist  them  In  directing  the  sale,  they 
drove  out  to  loc^  at  lands  in  the  vidnity  of 
Ashdown.  During  the  trip  they  showed 
plaintiffs  choice  lands  in  that  vicinity  which 
they  falsely  stated  were  no  better  than  the 
lands  Perkins  was  offering  th«n.  and  In- 
cluding one  tract  which  Trice  falsdy  repre- 
sented he  had  sold  for  $25  per  acre.  They 
also  said  that  the  timber  lands  they  were 
selling  were,  when  the  undergrowth  was 
cleared  out,  producing  from  one-half  bale  of 
cotton  to  one  bale  per  acre,  and  when  cleared 
would  produce  from  one  to  one  and  one-half 
bales,  which  would  sell  for  $65  to  $80  per 
bale.  They  also  represented  736  acres  to  be 
In  one  compact  body,  which  was  untm& 
There  were  also  two  tracts,  one  of  130  acres 
about  2^  miles  east  of  the  main  body,  and 
another  one  mile  west,  both  of  which  Per* 
kins  represented  to  be  better  than  the  other 
lands,  which  was  also  false,  it  belns  the  least 
valoable.  That  as  a  matter  of  U^ct  the  lands 
were  worth  less  than  $10  per  acre»  and  that 
lands  of  that  quality,  inclnding  the  lands  In 
controversy,  woiild  not  when  cleared  prodnoe 
more  than  one  bale  to  3  acres.  It  also 
charges  that  all  of  these  statements  were  not 
only  fals^  but  known  to  Pwklns  and  Trice 
at  the  time  to  be  false,  and  were  made  for  tbe 
purpose  of  deceiving  plaintiffs  and  Inducing 
them  to  buy  the  landa  at  $2S  per  acre.  It 
further  atates.  In  substance,  tbat  they  were 
strangers  In  the  localityt  and  that  fw  the 
purpose  of  preventing  them  from  ascertain- 
ing tbe  truth  the  defendants  and  Pei^lns 
kept  them  from  coming  in  contact  with  dis- 
interested persons  from  whom  tbey  might  or 
could  ascertain  the  troth. 

Tbe  defoidant  O.  D.  Goodrum  filed  a  sep- 
arate answer  in  whUdk  he  disciaims  any  in- 
terest in  the  subject-matter  of  the  suit  and 
asks  to  be  dismissed  with  his  costs.  The  de- 
fendants Goodrum  Trust  Company  and  tbe 
Goodmm  Mortgage  &  Investment  Company 
filed  a  Joint  answer  in  whlcb:  Flrat,  they 
admit  the  execution  of  the  notes  and  mort 
gage  mentioned  in  tbe  petition  and  deny 
generally  all  its  other  allegatl<»i8 ;  second, 
they  plead  laches  by  which  they  say  tbe 
plaintiffs  have  forfeited  their  right  to  tbe 
equitable  relief  asked  in  the  petition,  as  fol- 
lows: (1)  By  taking  possession  of  the  lands 
and  remaining  in  possession  for  more  than 
two  years  before  bringing  the  suit  with  a  full 
knowledge  of  all  the  facts  and  circumstances 
of  the  transactions  without  making  any  com- 
plaint or  offer  to  rescind  or  surrender  the 
same;  (2)  by  paying  on  December  30,  1914. 
$572  upon  the  purchase  price  of  said  land 
without  complaint;  and  ^)  by  paying  on 
March  1, 1915,  the  further  sum  of  $1,000  up* 
on  said  purdiase  price.  The  third  count  de- 
t^ared  upcm  the  note  first  maturing,  stating 
it  to  be  due  and  unpaid  and  asking  judgment 
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thereon,  ^nie  Issuee  were  tried  aa  If  a  reply 
bad  been  filed,  although  none  ai^)earB  In  the 
record.  A  Jury  was  i^alved  by  the  parties, 
and  the  cause  went  to  trial  before  the  court 
upon  the  Issues  presented  by  the  pleadings, 
and  after  hearing  the  evidence  the  court 
found  the  said  Issues  for  the  defendants,  dis- 
missing the  defendant  O.  D.  Ooodrum  with 
bis  costs,  dismissing  the  plaintiffs*  petition 
as  to  the  other  defendants,  and  also  finding 
tlie  issufe  for  said  last-mentioned  defendants 
upon  their  counterciaim  and  rendering  judg- 
tnent  thereon  for  the  sum  of  $4,715.  with  In- 
terest from  the  date  thereof  at  the  rate  of  6 
per  cent,  per  annum  with  costs. 

The  facts  are  that  at  the  time  of  these 
transactions  In  the  beginning  of  1914  the 
plaintiffs  resided  in  Pettis  county,  Mo.,  and 
were  engaged  In  the  impl^ent  and  hardware 
business  In  Hughesvllle  and  also  In  farming. 
The  three  defendants  resided  in  Lamar.  C.  D. 
Goodrum  seems  from  the  testlnumy  to  have 
been  the  progenitor  of  the  other  defendants, 
wbich  natural  eam^i,  toidc  his  nama  The 
Goo&iim  Mortgage  &  Inresfanent  OonuMtny 
was  the  tider  <a  these,  and  Mr.  Ooodrum  was 
Its  presidait.  His  testimony  shows  that  Its 
existence  had  gradually  fiided  away  until  he 
conld  not  state  wheUier  It  was  a  corporation 
or  not,  or  whethra  he  was  prei^dent  or  not, 
but  only  that  It  owned  some  Interest  in  these 
notes,  and  the  Goodrum  Trust  Ckmrpany  had 
been  r^ularly  Incwporated  for  the  purpose 
of  auDceeding  It.  Mr.  Goodrum,  although  his 
testlmxHiy  was 'not  tdiaracterized  by  n^vetfi^ 
ac^owledged  that  he  was  Its  president,  that 
it  bad  an  Interest  in  the  notes  in  questlgp 
wbich  it  held  as  collateral  security,  and  t4p 
tbe  expiring  mortgage  and  Investment  com- 
pany, or  its  unnamed  members,  as  the  case 
might  be,  had  a  farther  Interest  in  It.  These 
collateral  Interests  had  been  acquired  by  the 
advancement  of  money  to  tbe  SouQiem 
Realty  Company,  a  corporation  doing  busi- 
ness in  Ashdown,  Little  Biver  county,  Ark., 
of  which  Perkins  was  president  and  manager 
and  with  which  Trice,  a  former  real  estate 
dealer  at  Lamar,  had  hli  office.  Trice  and 
Goodrum  had  become  acquainted  In  a  bxisl- 
ness  way  at  Lamar,  and  when  Trice  left  and 
went  to  Ashdown  and  became  associated  with 
the  realty  company,  the  latter  corporaticm 
ccmtiiiued  its  relation  with  the  Goodrum 
Company  to  the  extent  of  securing  advance- 
ments from  the  latter  upon  their  land  tran- 
sactions tn  Little  Biver  county,  Ark. 

Hootman  and  Bale  were  real  estate  agemts 
in  Sedalla  and  also  agents  of  the  Southern 
Bealty  Company  fbr  the  sale  of  certain  "cut- 
over"  pine  lands  In  Uttle  Biver  county,  Ark., 
of  whidi  there  was  a  considerable  quantity, 
^nds  descrlptton  Imjidtes  lands  which  had 
onoa  served  their  purpose  as  timber  lands, 
the  large  pine  having  be^  removed,  and  the 
remaining  pine  b^g  interqtersed  with  scrub 
oak  nsnally  found  in  such  localities. 


Hootman  and  Hale  approadied  plaintiffs 

In  Sedalla  with  maps,  pictures,  and  li^uture 
glowing  with  favorable  represenUkttons  of 
these  lands,  and  plaintiffs  becfime  interested 
and  went  down  to  see  for  themselves.  The 
lands  were  adjacent  to  the  Kansas  City 
Southern  Ballroad  and  near  Ashdown,  a  city 
of  2,000  or  3,000  people.  They  were  nicely 
entertained  at  the  home  of  Trice,  taken  to 
Texarkana,  which  was  <m\y  about  23  miles 
distant,  and  also  to  Bed  Bluff,  another  nice 
town  about  10  mllea  east,  and  thm  takoi  over 
the  lands  aioond  Ashdown,  Includii^  some 
of  the  lands  In  question.  It  la  during  this 
trip  to  Ashdown  that  tiie  misrepresentatlKmB 
charged  In  the  petition  are  alleged  principally 
to  have  been  mad&  These  consisted  of  state- 
ments that  all  the  lands  except  180  acres 
west  of  Ashdown  were  in  a  compact  body, 
which  was  not  the  case,  as  they  were  eeatter- 
ed  to  some  extent ;  also  that  Perkins,  Oladdis, 
and  TMce  retnesented  to  them  that  similar 
lands  in  that  vidnlty  were  sellii^  for  $25  par 
acre,  nils  the  defendants  allege  was  true. 
The  plaintiffs  also  testlfled  that  Perkins, 
Qladdla,  and  Trice  stated  to  them  that  lands 
of  the  character  of  those  purchased  by  them 
would  upon  the  clearing  of  the  underbrush 
raise  from  one-half  bale  to  a  bale  of  cotton 
without  further  clearing.  This  statement, 
if  made,  was  untrue,  as  none  of  the  evidence 
for  either  party  sustained  it  Tbe  witnesses 
m  both  sides  testified  elthw  that  land  In 
ttils  condltioa  was  unfit  tor  cotton  raising 
and  would  not  produce  a  crop  or  that  they 
had  never  tried  it 

The  plaintiffs  also  testified  that  they  were 
informed  by  Perkins  and  Trice  that  tbe  same 
land  would  produce  from  one  bale  to  one  and 
a  half  bales  per  acre  when  in  cultivation. 
Tbe  evidence  on  both  sides  was  to  the  ^ect 
that  a  bale  to  from  3  to  5  acres  was  all  that 
could  be  expected.  In  this  1,000-acre  tract 
less  than  100  acres  had  been  cleared.  This 
was  mostly,  If  not  entirely.  In  the  detached 
130  acres  known  as  the  Mose  Hill  tract  The 
most  of  this  clearing  bad  been  abandoned. 

As  to  the  value  of  the  land  there  was  a 
great  diversity  In  the  evidence.  The  plain- 
tiffs' witnesses,  of  which  there  were  quite  a 
number,  estimated  its  value  per  acre  at  from 
$3  to  $10,  while  the  defendents'  witnesses  es- 
timated it  at  from  $10  to  $30.  These  wide 
differences  are  explainable  mostly  by  the 
standpoint  from  which  tbe  witness  spoke. 
Most  of  them  were  farmers  who  had  been  un- 
successful, while  others  spoke  from  a  purely 
speculative  standpoint  This  evidence,  so  far 
as  we  consider  It  necessary,  wlU  be  mentioned 
as  we  proceed  with  the  opinion. 

In  arranging  for  the  Initial  paym^t  of 
$11,000  plaintiffs  had  given  their  note  to  Per- 
kins for  500-odd  dollars,  which  was  paid  by 
Thomas  to  Mr.  Goodrum  with  interest  on 
September  30^  1914,  wlthoat  complaint  aa  to 
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the  bargain.  On  January  16, 1916,  ha  wrote 
Perkins  as  follows: 

"Mr  Perkins  Dear  sir  1  thought  i  would  write 
70U  a  few  lines  to  let  7ou  know  that  1  cannot 
pa7  the  Interest  on  them  notes  1  had  the 
colery  in  my  hogs  i  lost  almost  all  of  them  i 
can  not  get  the  money  from  the  Bank  and  the 
only  way  i  can  pay  the  interest  is  to  sell  the 
land  Let  me  seU  my  biterest  in  that  land  to 
you  send  me  a  bid  on  it  t  have  about  6000  in 
that  laud  i  will  take  the  property  in  Hughes- 
vlUe  as  part  of  the  pay  i  am  hardly  able  to 
be  round  yet  this  is  woring  me  to  think  i  can 
not  get  around  and  see  after  my  business  you 
send  me  a  bid  and  i  will  try  to  sell  to  you  now 
is  the  time  to  make  money  for  you  for  you 
can  sell  this  land  for  a  good  prise  in  a  short 
time  you  and  Mr,  Goodrum  fix  this  up  with 
your  selves  if  you  dont  buy  Che  land  as  i  cant 
do  anything  with  it.  Let  me  know  by  return 
mafle  what  you  will  do  this  is  all  for  this  time 
and  wish  you  prosperes  year  good  By" 

On  the  25th  of  the  same  month  be  wrote 
Goodrum  as  foUows: 

"Dear  sir  i  received  yonr  statement  about 
the  interest  on  them  nots  1  can  not  pay  the 
iutereet  now  the  coten  crop  down  there  was 
light  and  no  priae  it  did  not  make  mutch  and 
i  had  the  colery  in  my  hogs  and  lost  all  of 
them  so  i  cant  pay  i  wrote  to  Mr.  Perkins 
about  it  they  bare  the  land  to  sell  again  let 
me  aell  my  part  of  the  land  to  you  i  have  about 
6000  dolars  in  that  land  and  i  will  take  the 
HughesTille  property  and  2000  dolars  for  it 
this  is  the  only  way  i  can  pay  the  interest 
Grimes  is  down  there  yon  will  half  to  write 
him  down  there  yoti  see  Mr.  Perkins  and  try 
to  fix  it  with  him  this  is  all  i  can  do  so  Good 
By."- 

On  the  28th  of  the  same  month  he  again 
wrote  Goodrum  as  follows: 

"Dear  air  1  received  your  statement  and 
yon  say  you  must  have  settlement  i  can  not 
pay  the  interest  now  as  i  toled  you  the  trade 
that  i  spoke  of  is  the  one  thousand  dolar  morge 
you  hold  against  the  Grimes  property  in  favor 
of  S.  W.  Mcclure  in  HugbeaviUe  Mr.  Perkins 
said  he  turned  them  over  to  you  i  will  take  the 
one  thousand  dolar  note  and  two  thousand 
dolars  in  money  for  my  one  half  interest  in 
the  land  1026  acres  in  have  paid  6000  in  have 
no  other  way  of  paying  the  interest  let  me 
hear  from  you  in  regard  to  this  i  have  bin  sick 
for  three  months  and  i  want  to  fix  this  up  as 
■cone  as  i  can.  i  would  of  came  over  to  see 
you  before  now  but  i  am  not  able  to  come  i 
guess  you  can  understand  what  i  mean  the 
one  thousand  dolar  note  Mr.  Perkins  got  this 
note  from  8.  W.  McClure  in  his  trade  at 
Hughesville  i  hope  you  will  understand  me" 

On  February  7,  191Si  he  again  wrote 
Goodrum  as  follows: 

"Mr.  Goodrum  Dear  sir  i  received  your 
statement  in  regard  to  the  interest  i  can  not 
send  the  money  But  have  Two  propositions  to 
make  you  if  you  will  receive  a  note  for  the  in* 
terest  and  give  me  one  year  to  pay  it  at  7  per 
cent  interest  fill  out  a  note  for  one  half  of  Uie 
interest  and  send  it  to  me  and  i  wilt  sine  it  and 
send  it  bac&  to  you  and  you  send  one  to  Grimes 


for  the  other  half  of  the  interest  the  other 
propoaition  is  if  you  will  give  me  the  mortgags 
that  you  holde  in  favor  of  S.  W.  McGlnre  f 
will  tume  over  all  of  my  interest  in  the  Arkan- 
sas land  this  mortgage  is  on  the  Grimes  prop- 
crty  in  Hughesville  if  neater  these  proposi- 
tions guts  you  you  will  have  to  sell  the  land 
let  me  know  by  return  mslle  what  yoo  fntande 
to  do  about  it" 

On  February  12,  1915,  he  wrote  Goodrum 
as  foUows: 

"Mr.  Goodrum  Dear  sir  i  received  your  state- 
ment you  acuse  me  of  something  that  is  not 
true  i  toled  you  that  if  could  not  pay  the  in- 
terest now  you  said  i  had  laide  down  it  i  did 
not  i  sent  you  three  or  four  ofers  to  fix  it 
with  you  and  it  seames  as  none  of  them  atdts 
you  you  said  yon  would  have  to  sell  the  land 
if  thes  ofer  dose  not  suite  you  you  will  have 
to  sdl" 

Oq  Septenber  7, 1910,  he  again  wrote  Good- 
rum on  this  subject  as  foUows: 

"Mr.  a  D.  Goodrum  Dear  sir  i  have  Bin 
wanting  to  come  and  see  you  in  regards  to  the 
Thomas  &  Grimes  nots  you  Holde  and  i  tnougbt 
i  would  write  yon  and  finde  out  when  it  would 
ante  you  the  Beat,  you  let  me  know  By  re- 
turn maile  when  it  will  aute  you  Best  for  me 
to  come  yours  Truly" 

[1]  1.  A  careful  consideration  of  the  ctI- 
dence,  and  especially  of  the  testimony  of  Mr. 
C.  D.  Goodrum,  Impresses  us  with  the  convic- 
tion that,  so  far  as  the  rights  of  the  two  de- 
fendant oorporatitHia  are  concerned,  they 
stand  In  the  shoes  of  Perkins,  and  are  en- 
titled only  to  such  rights  as  the  latter  would 
ve  were  he  In  court  making  his  defense  as 
ayee  and  holder  of  the  notes.  One  will  not 
be  permitted  to  take  the  wrongdoer  under  his 
protection  and  shield  him  from  the  conse- 
quences of  his  fraud.  If  he  daima  Its  fruits 
be  must  be  oitltied  to  a  place  amiMiff  the  In- 
jured. 

For  many  years  this  honest  doctrine  was 
expressed  in  the  rule  that,  where  the  title  to 
negotiable  paper  was  vitiated  In  the  hands  of 
the  first  holder  by  fraud  perpetrated  by  him 
in  its  Inception,  the  burden  rested  upon  each 
subsequent  holder  to  show  his  title  In  due 
course ;  that  is  to  say,  that  he  acquired  It  in 
good  faith  before  maturity  for  value,  or,  If 
not,  that  some  other  holder  in  due  course  had 
Intervened  between  himself  and  the  fraudu- 
lent payee.  This  doctrine  was  firmly  es- 
tablished In  Missouri  In  Hamilton  v.  Marks, 
63  Mo.  167,  in  which  the  authorities,  both 
English  and  American,  were  carefully  re- 
viewed, and  has  been  constantly  fcrilowed  by 
this  court  Kelm  v.  Vette,  167  Mo.  389.  67  S. 
W.  223 ;  Campbell  v.  Hoff,  129  Ma  817.  81  S. 
W.  603;  Johnson  McMurry,  72  Mo.  278; 
Henry  t.  Sneed,  99  Ma  407, 12  &  W.  688. 17 
Am.  St  Rep.  580l 

The  same  doctrine  was  cuefully  presored 
by  the  Negotiable  Instrument  Act  ct  IMS  In 
the  following  language: 
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"Bverr  holder  Is  deemed  prima  fade  to  be 
a  holder  in  due  conrte;  but  when  It  Is  shown 
that  tbe  title  of  any  person  who  baa  ne^tiated 
the  instnunent  waa  defective,  the  bardeo  is  on 
th«  holder  to  proTe  that  he  or  some  person  tux- 
der  whom  he  claims  acquired  the  title  as  bold- 
er in  due  coarse."   Section  10029,  R.  S.  1909. 

words  could  be  sdected  to  express  more 
plainly  the  rule  that,  it  tbe  title  of  the  payee 
is  d^ectlve  by  reason  of  his  own  fraud,  the 
burden  would  rest  upon  his  indorsee  to  ivore 
that  he  himself  was  a  holder  In  due  conrae; 
that  Is  to  say,  that  he  acquired  It  In  good 
faith  without  notice  of  the  Inflnqjty  of  the 
Indorser'B  title.  Hie  words  "In  due  course" 
In  every  section  of  the  act  In  whlcA  they  are 
used  Imply  In  the  holder  his  own  good  faith 
in  the  acquisition  of  the  Instrument  as  well 
as  his  want  of  notice  of  any  Inflrmfty  wblA 
wonld  by  reason  at  BUth  notice  affect  the  In- 
strument In  his  handa. 

[2]  Goodrum's  testimony  diows  ttiat  the 
two  COTporatlm  defendants  were  creatures 
of  his  own.  They  boQi  bore  his  name. 
While  tbe  first  was,  as  Is  Indicated  bj"  its 
name,  ft  mortgage  Inrestment  company,  the 
trust  company  was,  as  he  says,  organized  to 
take  over  Its  business.  He  does  not  eren 
know  wlu>  was  Interested  In  It,  but  he  man* 
aged  it  during  Its  life,  and  when  his  fellow 
townsmoi  Trice  went  to  Ashdown  to  asso- 
ciate titmwpif  wlQi  Perkins,  of  the  Southern 
Realty  &  Trust  Company,  Mr.  Goodnim  went 
down,  looked  over  the  ground,  made  some 
Investments  for  hlmstif,  and  furnished  the 
realty  company  money  to  acquire  this  very 
land.  When  the  land  was  sold  the  real^ 
company  put  up  the  Perkhis  security  as  etA- 
lateral  to  cover  these  advancements.  This 
title  as  collateral  for  these  advances  Is  the 
only  title  imnred  his  testimony,  and  when 
the  trust  oonpany  was  organized  to  succeed 
to  tbe  business  of  Its  predecessor  It  took  over 
these  notes.  Being  asked,  Mr.  Goodmm  de- 
fined to  state  any  amount  advanced  on  them. 
Ale  was  the  mouth  ot  his  corporation.  When 
it  sptAe  tt  spoke  through  him,  and  when  he 
refused  to  speak  it  was  tbe  ccnporatlon  that 
remained  silent. 

When  he,  having  all  the  fticts  relating  to 
the  title  In  bis  possesion,  testified  as  to 
■nch  tACta,  the  evldoice  superseded  the  pre* 
aumptlou  arising  from  his  possessltKi  of  tbe 
notes  with  tbe  blank  indorseanait  of  the 
payee  disappeared,  and  we  must  look  to  the 
testimony  for  Information  as  to  the  true  title, 
and,  doing  so,  we  find  the  only  title  to  be  tbat 
Oiey  were  delivered  to  the  mortgage  and 
Investment  cmnpany,  and  are  now  held  as 
coUatoal  security  fbr  mcmey  advanced  to 
tbe  Sontbexn  Realty  Company  through  Trice 
and  Perkins  In  the  acquisition  ot  the  land 
before  the  sale  to  plolntitEK.  This  being  true, 
Qa  defendants  stand  In  tbe  same  position 
as  would  Perktais,  in  ^ose  name  tbe  sale 
was  made  for  the  benefit  of  all  as  their  re- 
qiectlve  interests  were  then  fixed. 


tS]  2.  Another  preliminary  question  pre- 
sents Itself,  mie  cause  of  action  stated  in  tbe 
petiti<m  was  equitaUe  In  Us  nature,  and  the 
cancellatloD  of  tb.9  fimr  notes  given  by  the 
plaintiffs  to  Perkins  was  the  remedy  sou^t, 
which  tbe  court  conld  ^ant  only  In  the  ex- 
erdise  of  Its  equitable  Jurisdiction.  That  the 
three  parties  named  as  defendants,  all  of 
wlUMB  were  within  tbe  jnrlsdtetion  (tf  the 
court,  were  proper  parties  ta  tbe  suit  under 
tbe  aUegatims  of  the  petithm.  Is  admitted. 
The  connterdalm  set  up  in  tbe  answer  la 
pur^  an-  action  at  law  by  two  of  tiie  de- 
fendants alone,  and  therefore  triable  by  juiy 
as  to  them.  ~  If  this  was  unauttunrlxed  by 
sections  1806  and  1807  of  tbe  Revised  Stat- 
utes of  1900,  ttie  count  was  aoblect  to  de- 
murrer under  the  provisions  of  sections  1808 
and  1809,  and  the  effect  of  a  failure  to  de- 
mur wouM  be  tbe  same  as  In  case  of  the  peti- 
tion. Without  detwmlnlng  the  interesting 
queeUons  wbldi  arise  np<ni  the  ivoiHiety  of 
this  counterclaim  under  our  Code,  we  bold 
that  tbe  wror,  If  any,  was  waived  the 
plaintiffs  m  tbe  ooorse  of  pleading,  and  that 
their  express  waivCT  of  a  trial  of  the  issues 
by  Jniy  was  an  electifm  to  join  Issue  in  a 
trial  by  the  court  without  a  jury  iip<m  all 
the  questions  prasmted  by  the  i^eadtogs. 

Without  inquiring  to  what  extent  the  equit- 
able Issues  presei^ted  by  tbe  petition  and 
the  issues  at  law  presented  by  the  counter- 
claim were  identical,  we  must  rec(w;nbe  that 
the  equitable  remedy  sought  covered'  the 
entire  field  of  the  controversy,  and  it  Is  our 
duty  to  examine  It  as  in  oases  of  purely 
equitable  cognizance. 

[4]  8.  This  case  grows  oat  of  a  real  es- 
tate transaction  Inddrait  to  tbe  building  ui^ 
of  a  new  community  upon  an  old  fi»undatlon. 
'£b6  pine  lands  of  Uttle  River  county,  Ark^ 
had  been  '^cut  over."  The  products  bad  gone 
to  the  mills  fOr  manufacture  and  the  peojAe 
who  accoDoidlsbed  that  work  had  souf^t 
other  fields  In  wUch  to  continue  their  diosen 
activities.  The  land  agents  had  come  to 
develt^  Its  latoit  poasIUlltles  as  an  agricul- 
tural MKumunlty,  These  cut-over  lands  seem 
from  the  evidence  to  have  been  of  different 
quaUtles,  or,  more  correctly  speaking, 
haps,  different  degrees  of  tbe  same  quality. 
There  were  some  tracts  of  bottom  land  up> 
on  wMch  the  fertility  at  the  blgh«  lands 
bad  been  deposited  and  which  were  therefore 
mote  productive.  There  were  "flats"  up<m 
whldi  tbe  water  stood  a  consfdwable  portion 
of  tbe  year,  and  when  It  escaped  or  eraporat 
cd  they  became  dry  and  baked;  and  there 
were  "linolls"  which  were  fairly  productive. 
Tbe  principal  crop  upon  which  the  tillers 
of  these  lands  depended  was  cotton,  and  the 
tillable  land  outside  the  bottoms  would  when 
cleared  and  cultivated  produce  that  product 
In  quantities  of  one  bale,  weighing  GOO 
pounds,  to  frran  3  to  6  acrea  Vei7  natu- 
rally these  real  estate  people  sought  a  mai^ 
ket  for  these  lands  In  the  more  thickly  set- 
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tied  portions  of  the  country  where  lands  were 
more  valuable  and  productive  and  real  es- 
tate agmts  aout^t  tboae  reglcma  aa  a  field 
tor  mrchasers.  Among  others  Mr.  O.  Y. 
Trice*  a  real  estate  agent  of  Lamar,  Mo., 
went  to  AjBhdown  to  look  over  the  conditions^ 
and  became  associated  with  Mr.  W.  L.  Per- 
kins in  the  organization  of  a  corporation  for 
the  purpose  of  handling  this  land  under  the 
name  of  the  Southern  Realty  &  Trust  Com- 
pany. He  went  back  to  Lamar  and  talked 
with  Mr.  0.  D.  Goodrnn,  who  was  the  head 
of  a  Real  Estate  Mortgage  Investment  Com- 
pany in  that  city,  Mj-.  Goodnun  made  sev- 
eral visits  to  Ashdown,  and  In  his  corporate 
capacity  consented  in  proper  cases  to  famish 
money  to  the  Southern  Realty  &  Trust  Com- 
pany for  the  purpose  of  dealing  in  these 
lands.  Among  the  activities  of  the  Southern 
iiealty  Company  was  an  agency  in  Sedalia 
handled  by  Hootman  and  Hale,  who  were 
furnished  with  literature  descriptive  of  the 
Arkansas  lands  and  so  worked  upon  the  feel- 
ings of  some  Pettis  county  people,  including 
the  plaintiffs,  that  they  assembled  k  party 
Induding  plaintiffs  to  go  to  Ashdown  and 
see  for  themselves.  Mr.  Good  rum  got  on 
the  Kansas  City  Southern  train  scunewhere 
in  Barton  county  and  trav^ed  along  with 
them.  The  result  was  that  idalntlffs  were 
shown  these  lands  and  agreed  to  purchase 
about  1,000  acres  It  they  could  turn  in  a 
stock  of  goods,  with  the  house  in  which  It 
was  situated,  at  HughesvtUe,  Pettis  county, 
as  a  part  of  the  purchase  price,  which  was 
fixed  at  f25  per  acre.  It  was  during  this 
trip  and  their  stay  of  a  few  days  in  Ashdown 
and  vicinity  that  plaintiffs  say  they  were 
grossly  deceived  as  to  the  character  and 
value  of  these  lands.  They  say  that  they  were 
assured  by  Trice  and  Perkins  as  well  as  by 
Mr.  Oladdls,  whom  they  employed  to  talk 
for  them,  that  the  land  would  and  did  pro- 
dace  when  the  undergrowth  was  removed 
and  tile  land  planted  In  cottrai  the  same 
year  without  other  <^learlng,  from  a  half  bale 
to  a  bale  of  cotton  per  acre.  That  this 
Btatement,  If  made,  was  grossly  false  la  not 
denied.  Also  the  further  statement  is  attrlr 
bated  to  Peiklns  and  his  assodatee  that 
land  of  the  character  of  tliat  in  queBtlon, 
wheal  cleared,  produced,  a  bale  to  a  bale  and 
a  half  of  cotton  jier  acre^  whltA  la  also  an 
exaggeration  of  its  productiveness.  The  wit- 
nesses on  both  sides  practically  agreed  that 
the  land  would  not  produce  cotton  before 
clearing  It  ct  Umber  and  putting  It  in  a 
state  of  cultivatlca,  and  that  wboi  properly 
caltlTated  It  would  take  from  2  to  4  or  5 
acres  to  produce  'a  bale  of  cotton.  These 
false  r^resentattons  are  positlvdy  denied  hf 
the  liying  witaeaaes  Perkins  and  Oladdla  to 
whom  they  are  attrlbated  by  plaintiffs,  while 
Trice,  another  party  charged  with  them,  or 
some  oC  them,  is  dead. 

It  is  said  by  ravondeats  that  these  repre- 
Miitatl««8  as  to  tlia  productlTa  qnali^  of  the 


land  are  simply  exivessionB  of  <^i4nlon,  and 
do  not,  therefore,  constitute  false  represen- 
tations of  fact.  We  cannot  agree  with  this. 
These  were  not  expressions  of  opinion  which 
any  persmi  could  form  from  the  inspection  of 
the  soil,  bat  of  fact  depending  upon  local 
experience  of  local  ctmdltlons  of  soil  and  cli- 
mate In  the  prodactl<m  of  the  staple  crop  of 
that  particular  locality.  If  a  stranger  dealr- 
ed  to  know  whether  cotton  was  produced  un- 
der these  omditions.  he  could  cmly  leam  by 
asking  some  <me  who  knew.  If  he  desired  to 
know  the  overage  quantity  produced  per  acre^ 
he  would  be  driven  to  the  same  expedient.  Of 
his  own  knowledge  he  would  have  no  foonda- 
tlon  upon  which  to  form  an  opinion.  It  was 
in  no  sense  an  expression  of  judgmentrbot  a 
fact  stated  by  a  person  who  knew  to  a  person 
known  by  him  to  be  Ignorant  and  to  have 
had  no  opportunity  to  see  and  ascertain. 
The  very  foundation  upon  which  one  of  the 
parties  was  seeking  and  the  otber  giving 
information  was  the  known  ignorance  of  the 
sedcer  and  knowledge  of  the  givw.  The  re- 
spondents cite  us  to  Wilson  v.  Jackson,  167 
Mo.  136,  66  S.  W.  972,  and  Brown  v.  Mining 
Co.,  194  Mo.  loc  dt.  700.  92  8.  W.  609,  to 
sustain  their  contention  that  this  information 
was  simply  an  expression  of  oj^nion.  In  the 
first  case  cited  the  court  says  that  it  was 
not  represented  that  the  land  had  produced, 
but  that  it  could  produce,  the  articles  men- 
tioned in  abundance,  and  that  the  words 
were  not  spoken  for  the  purpose  of  informa- 
ti(ni,  but  as  a  matter  of  opinion  or  Judgm^^ 
We  are  unable  to  see  that  the  facta  of  the 
Mining  Company  Case  have  any  bearing  upon 
this,  but  the  oiurt  makes  dear  the  difference 
in  this  respect  between  "opinion"  and  "in- 
formation" as  we  have  already  stated  it. 
We  think  the  atatementa  charged  are  state- 
ments of  fkct  with  reference  to  a  mattw 
about  which  the  plalntUb  are  not  pcesumed 
to  have  any  knowledge  otiier  thui  sacb  as 
they  could  obtain  through  answers  to  their 
Inquiries,  and  that  they  were  so  vital  to  ttao 
value  of  the  land  for  the  agricultural  use 
for  which  It  was  espedaUy  recommended  aa 
to  constitute  an  important  element  In  the 
trade.  There  Is,  however,  on  element  of  un- 
certainty In  all  sudi  estimates  that  admits  a 
CMislderablo  margin  of  variation.  TbMt  tbo 
production  would  vary  with  weather  ooadl- 
ticms,  with  the  manno'  in  which  the  crop  ma 
cultivated,  aa  well  as  local  conditions  ot  soil 
and  drainage,  is  evident,  ai^  to  this  margin 
must  be  added  some  concession  to  the  ocao* 
merdal  instinct  before  we  readi  the  line  be- 
y<»id  which  the  only  admissible  inference  18 
falsehood.  This  la  the  Un'b  whidi  sepazates 
error  which  the  law  excuses  from  falaeliood 
which,  whra  told  for  gain,  It  denounces  as 
fraud. 

In  this  case  both  Trice  and  Perkins  are 
charged  with  having  made  these  false  state- 
ments to  plaintiffs.  Trice,  being  dead,  can- 
not deny  the  charge  against  him.  Perkins 
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dmlefl  haTlng  made  these  false  statements, 
ancl  It  Is  necessaiy  to  consider  the  weight 
wblclL  we  mnst  give  tiie  testimony  of  plain- 
tiffs in  tliat  respect. 

Bigbt  mimtbs  after  tbe  sale,  and  while 
Grimea  was  llTlng  apcn  and  presumably 
cultlTadng  the  land  or  prepariDg  It  for  cal* 
tlvatlon,  the  plalnttfTs  paid  a  note  giren  by 
tbexn  in  connecti<m  with  the  transaction  with* 
out  suggesting  to  Perkins,  the  payee,  that 
they  had  been  deceived.  Th^  were  unable 
to  pay  their  Interest  as  it  became  due,  and 
In  the  correQKmdance  In  which  they  sought 
terms  toat  would  enable  tbem  to  do  so  we 
tin  d  DO  indication  of  a  diarge  of  bad  faith, 
although  it  covered  a  year  and  a  half  suc- 
ceeding the  transaction.  It  indicates  simply 
that  tbe  obligation  they  had  assumed  was 
beyond  their  ability  to  perform,  and  that  they 
desired  to  get  out  of  it  on  any  terms  which 
would  rdease  them  from  it.  There  Is  noth- 
Ing  In  the  record  to  indicate  that  the  charge 
of  fraud  was'  made  against  Mr.  Perkins,  Mr. 
Trice,  Mr.  Goodrum,  or  any  other  i>arty  in- 
terested in  the  sale  until  the  first  note  be- 
came due  in  Jannary,  1916,  when  Mr.  Bar- 
nett  was  employed  to  look  Into  tbe  matter 
with  a  Tlew  of  protecting  the  plaintiffs  and 
Incidentally  to  determine  whether  any  valid 
defense  existed.  Taking  all  these  matters 
Into  conslderatiao,  we  cannot  say  that  the 
charge  of  misrepresentation  as  to  the  pro- 
ductive quality  of  the  land  Is  sustained 
the  evidence  with  that  deflniteness  and  cer- 
tainty required  In  equity  to  overturn  and 
cancel  a  contract  In  writing  voluntarily  made 
In  compliance  with  all  the  formaMties  pre- 
scribed by  law. 

[S]  4.  It  Is  said  that  the  coorideratlon  for 
which  these  notes  were  glv«i — that  is  to  say, 
llie  1,026  acres  of  "cut-over"  pine  land  in 
Bootiiwestem  Arkansas — was  so  glaringly  In- 
adequate as  to  afford,  of  itself,  evidence  of 
fraud.  That  the  land  was  represented 
P^lns  and  his  associates  interested  In  the 
transaction  to  be  worth  $26  per  acre  Is  shown 
not  only  by  his  admlsslott  in  testimony,  but 
also  appears  upon  the  face  of  tbe  transaction 
Itsdt  There  seems  to  be  nothing  In  the  law 
which  denounces  as  fraudulent  a  sale  of 
property  for  a  good  round  p^ce,  provided 
tbe  sale  Is  fairly  made  without  deception  as 
to  facts  relating  to  its  value.  In  other  words, 
a  person  has  the  right  to  say  that  his  land 
la  worth  so  much  and  to  refuse  to  take  less. 
He  may  ordinarily  prescribe  the  conditions 
upon  which  he  will  part  with  his  title,  and 
the  law  wUl  not  compel  him  to  take  less  nor 
forbid  a  purchaser  to  bid  the  price.  He 
must,  however,  deal  fairly  and  openly  and 
without  the  practice  of  that  deception  whicli 
the  law  characterises  as  fraud. 

'nils  freedom  of  action  does  not  preclude 
tbe  courts  from  taking  purchase  price  into 
consldOTatlon  as  evidence  of  fraud  In  the  sale. 
It  la  generally  an  element  of  the  fraud,  and 
If  tiw  price  Is  00  glaringly  excesslre  that  an 
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hwest  man  would  herttats  to  reoelv«  It  un- 
less convinced  Oiat  the  purchaser  was  not 
laboring  under  a  mistake  as  to  the  real  con- 
ditions, then  knowledge  of  the  seller  and  ex- 
cusable ignorance  of  the  pur(duuier  may  be 
sufficient  to  sustain  tbe  charge  of  fraud. 

IS}  In  this  case  the  land  bad  once  been 
valneHe  for  Its  timber.  When  this  had 
been  ranoved,  tbe  stumiw  and  pine  roots  that 
permeated  the  day  of  the  soil  and  the  trees 
too  small  to  be  worked  Into  lumber  for  the 
markets  remained,  and  it  had  been  left  by  the 
lumberaieo  as  bidng  no  Itmger  valuable  to 
theoL  Some  (tf  It,  as  we  are  told  in  the  evi- 
dence had  been  tortdted  for  taxes.  The  sale 
of  these  lands  to  farmers  became  interesting 
to  mterprlslng  real  estate  dealers  who  gath- 
ered upon  the  ground.  Mr.  Trloe  was  <me  of 
these,  Mr.  Goodrum  followed  him  with  money 
to  Invest  In  tbe  enterprise,  and  a  company 
was  organized  In  Ashdown  for  that  purpose 
by  Mr.  Perkins,  who  acquired  considerate 
tracts  of  this  land  wbldi  he  dwftriltely  de- 
scribes as  5,000  or  2S,000  acres.  We  notice 
these  things  because  the  record  shows  two 
classes  of  people  In  Uttle  Blver  eounty  from 
among  whom  this  testimony  has  been  pro- 
duced. TbB  occiqianis  ot  tbe  farms  seem 
mostly  to  be  poor  and  to  have  conservative 
opinions  of  its  value.  The  nwcnlatlve  class 
say  little  of  the  price  they  paid,  but  have 
liberal  Ideas  of  the  price  It  should  and  does 
sometimes  bring  when  they  sell  it.  ^le  par- 
ties to  this  case  represent  both  kinds.  In 
fact,  they  are  both  represented  in  tbe  person 
of  these  plaintiffs,  who  purchased  at  $25  per 
acre  and  are  now  trying  to  let  go  at  about 
$14  per  acre.  Under  these  drcumatances  the 
evidence  covers  a  wide  range  of  value — from 
$3  to  ISO  per  acre.  It  Is  hard  to  say  that 
this  testlUKHiy  is  not  founded  upon  an  expres- 
sion of  real  opinion,  formed  from  the  stand- 
pcdnts  of  these  various  wftnesBes.  We  can- 
not, under  this  evidence,  cbaracterize  as  wlll- 
tajiy  false  the  statement  of  Perkins  In  selling 
this  land  that  it  was  wortb,  and  that  other 
lands  of  a  similar  character  in  that  locality 
were  worth,  tbe  price  received  by  him  In  this 
sale.  The  parties  sustained  no  ration  of 
confldmce  toward  each  other.  Tbey  were  ab- 
solute strangers.  The  plaintiffs  might  have 
relied  upon  the  statements  of  Hale  and  Hoot- 
man,  Sedalla  agents  of  Perkins,  but  they  did 
not  They  went  there  to  look  for  themselves, 
and  were  at  liberty  to  take  a  plat  of  the  land 
and  go  to  it,  and  to  interview  farmers  strug- 
gling with  the  same  proposition.  Perkhia 
had  the  ri^t  to  assume  that  plalntlfls,  as 
men  of  ordinary  Intelligence,  knew  that  he 
would  represent  the  value  of  the  land  In  the 
Interest  of  the  sale.  Under  these  circum- 
stances they  had  no  right  to  consldw  the 
statem^ts  of  value  as  anything  but  state- 
ments of  tbe  seller  to  be  pitted  against  their 
own  Judgment  In  the  negotlatloD.  In  Ander- 
son T.  McPlke^  86  Ma  loc  dt  9M,  we  MM: 
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"It  im  cqoally  dear  that  'a  mere  false  asser- 
tioD  of  value,  where  no  warranty  Ib  Intended, 
is  no  ground  of  relief  to  a  purchaser,  because 
the  assertion  Is  a  matter  of  opinion  which  does 
not  imply  knowledse,  and  In  which  men  may 
differ;  mere  exiweBsion  of  Judgment  or  opinion 
doei  not  smoont  to  warranty.  EJvery  person 
reposes  at  his  peril  in  the  opinion  of  others, 
when  he  has  equal  opportunity  to  fonn  and 
exercise  his  own  judgment." 

This  doctrine  has  been  frequently  repeated 
In  this  court.  Cornwall  v.  Real  Estate  Co., 
150  Mo.  377,  51  S.  W.  736;  Coal  Co.  t.  HaMer- 
man,  254  Mo.  loc.  dt.  640,  163  S.  W.  828; 
Wingfleld  v.  Railroad,  257  Mo.  loa  cit.  365, 
166  S.  W.  1037. 

The  plaintiffs  tad  a  fair  trial  in  a  forum 
of  their  own  choice,  and  we  see  nothing  In 
the  record  to  justify  us  in  Interfering  with 
the  result. 

The  Judgment  of  the  Barton  county  circuit 
court  la  therefore  affirmed. 

RAOLAND  and  SMALL,  CO..  concur. 

PER  CURIAM.  The  for^;olng  <vlnlon  by 
BROWN,  C,  Is  adi^ted  u  the  opinlm  of  the 
court. 

All  the  Judges  concur,  except  WO(H>SON, 
J.,  who  dissents. 


STATE  V.  LIKENS.    (No.  22622.) 

fSopreme  Court  of  Missouri,  DiTieion  No.  2. 
May  26,  1921.) 

1.  Criminal  law  l70i/2<5)— Witnesses  ^ 
277(4)— Cross-examination  of  defeaitant 
charged  with  munfer  not  erroneous  and  In  oo 
•vent  harmless. 

In  a  prosecution  for  murder,  defendant  hav- 
ing testified  in  cbief  in  regard  to  a  conversation 
he  had  with  his  father  at  the  house  of  deceased 
the  day  before  the  killing,  cross-examinatiim 
as  to  whether  be  had  not  stated  to  his  father  at 
the  time  that  he  was  looking  for  the  Ood  damn 
son  of  a  bitch  that  turned  his  cattle  out,  to 
wliich  defendant  replied  that  he  did  not  use  the 
language,  and  as  to  whether  be  told  them  tliat 
he  was  mad  enough  to  kill  there  at  that  time, 
to  wtiich  be  answered  in  the  negatire,  was 
not  erroneous,  and  was  in  no  event  harmless. 

2.  Witnesses  <^277(2)— Cross-examination  of 
defendant  showing  for  what  length  of  time  he 
had  earrled  pistol,  proper. 

In  a  prosecution  for  murder,  croes-exami- 
nation  of  defendant  if  be  bad  bis  gun  with  bim 
when  be  went  for  bis  mail  on  the  day  of  and 
just  preceding  the  killing  was  proper,  as  going 
to  show  what  length  of  time  on  the  day  he 
had  carried  the  piatol  which  be  had  testified 
he  used  when  be  killed  deceased. 

8.  Criminal   law  ^778(11)— Instniotlon  on 
flight,  though  not  sabmlttlng  defendant's  «c- 
planatlon.  not  reversible  error. 
In  a  prosecution  for  murder,  instruction  on 

flight,  thoQgh  not  aubmitting  to  the  Jury  for 


their  conslderatfon  as  an  explaiiati<m  of  de- 
fendant's flight  the  possibility  of  mob  Tiolenee, 
barely  suggested  by  bin  testimony,  Md  not  re- 
versible error. 

4.  Homlolde  «s»M9(6)— Instrvotloa  oi  mu- 
•langhter  In  fenrtb  degree  properly  refaeed. 

In  a  prosecntlon  for  murder,  defendant  be- 
ing guilty  of  murder  in  the  first  or  second  de- 
gree, or  Justified  in  the  fcitUng  on  the  ground 
of  self-defense,  requested  instruction  on  man- 
slaughter in  tlie  fourth  degree  was  properly  re- 
fused. 

5.  Homlolde  «=>254— Conviction  of  nnnrdar  In 
the  second  degree  snst^ned. 

Bvidmee  held  soflicient  to  sustain  conTle- 
tUn  of  mnrdn  in  the  neeond  degree. 

6.  HonMde  «s>3I^Vardlot  of  gnilty  of  mnr^ 
der  In  tke  teoond  degrse  snflldent 

Verdict,  "We,  the  Jury,  find  defendant 
[naming  him]  gnilty  of  murder  In  Uie  second 
degree,  and  do  assess  bis  ptmfshment  at  Im- 
prisonment In  the  penitentiary  for  IS  yeare," 
was  sufiiclenL 

Appeal  from  Circuit  Court,  Lawraioe  Coon- 
ty;  Charles  U  Henson,  Judge. 

J.  Ol  lAkeoB  was  convicted  of  marker  In 
the  second  degree,  and  be  appeals.  Affirmed. 

I.  y.  McPhOTSOD,  of  Aurora,  and  W.  B. 
Skinner,  of  Mt.  Vernon,  for  appellant 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Albert 
Miller,  Asst.  Atty.  Gen,  for  the  State. 

DAVID  E.  BLAIR,  Judge.  Defendant  was 
convicted  In  the  Lawrence  county  circuit 
court  of  murder  In  the  secmd  d^ree,  and 
sentenced  <m  the  verdict  to  Imprisonment  for 
16  years  In  the  state  penitentiary,  and  has 
appealed. 

The  Inftomatlmi  charged  murder  In  the 
first  degree,  but  the  state  elected  to  try  for 
second  degree  murder.  Defendant  killed  one 
Fred  Snyder  on  the  2d  day  of  Jnly«  1018,  In 
Lawrence  county.  The  wife  of  deceased  was 
a  sister  of  the  defendant.  Hw  father,  Wheat 
Lt  liens,  lived  with  deceased  and  Us  wife  at 
the  time  of  the  killing.  The  defendant  bad 
been  living  upon  a  nearby  farm,  containing 
about  200  acres  owned  by  Wbeat  Ukeim. 
Because  of  arrears  In  tent  he  had  shortly 
l>efore  been  dispossessed  by  legal  ivoceed- 
ings.  Tbe  deceased  bad  thereafter  put  In  a 
crop  of  oats  on  a  part  of  that  farm. 

Shortly  before  the  killing  the  defendant 
bad  returned  to  tbe  Ltkwis  place.  Some  of 
his  cattle  had  gone  Into  the  oatfleld  of  the 
deceased,  and  the  controvert  over  this  and 
over  the  previous  dispossession  of  d^endant 
was  largely  the  cause  of  the  hard  feelings 
between  deceased  and  the  defoidant  which 
led  to  tbe  kilUng.  Shortly  before  the  kill- 
ing the  defendant  discovered  that  his  cattle 
had  been  driven  out  of  the  oatfleld  of  the  de- 
ceased, and  he  claimed  that  they  bad  been 


4ts9For  otlier  oasee  see  lame  topic  and  KBY -NUMBER  la  all  Key^umbered  Digests  and  ladeun 


Digitized  by 


Google 


Mo.> 


STATS  V.  LIKENS 
<:ll  &W.) 


679 


ab-Qsed  and  beaten.  He  became  Terr  angry, 
and  talked  with  neighbors  and  others  on  the 
public  lilghway,  and  made  threats  to  kill  the 
juan  responsible  for  beating  his  cattle.  The 
dixy  before  the  killing,  and  Immediately  after 
making  these  threats,  be  went  to  deceased's 
house,  and  asked  for  the  deceased,  vho  hap- 
peued  to  be  away  at  the  time. 

On  the  morning  of  the  killing  the  deceased 
anil  his  son.  Carl  were  plowing  com  near  the 
oatfleld,  when  deceased  discovered  that  a 
uumber  of  shocks  of  oats  bad  been  thrown 
down,  and  went  to  that  part  of  the  field  and 
set  up  the  shocks  again.  Early  In  the  after- 
noon be  left  his  team  with  Carl  and  started 
acroas  toward  the  oatfield  again,  and  after 
lie  bad  been  gone  a  few  moments  Carl  heard 
several  shots.   Climbing  on  top  of  his  culti- 
vator he  raised  himself  to  a  sufficient  height 
to  be  able  to  see  orer  higher  ground  be- 
tween, and  saw  defendant  standing  in  the 
oatfield  near  a  large  sycamore  tree^  and  eaw 
smoke,  apparently  from  the  revolver  shots. 
The  d^endant  moved  around  aimlessly  for 
a  moment  or  two,  and  walked  toward  the  road 
and  turned  b&dk.  again,  and,  as  Carl  start- 
ed in  tbat  direction,  the  defendant  walked 
across  the  field  and  disappeared  in  the  tim- 
ber.   The  son  fonnd  his  father  dead,  lying 
face  downward  on  the  gronnd.   It  was  dis- 
covered  that  there  were  three  pistol  bvUet 
wounds  In  the  back  and  one  on  the  front  of 
tbe  body. 

The  defendant  disappeared  from  the  nelgh- 
borbood  Immediately,  and  no  one  saw  him 
after  Cart  Snyder  watched  him  enter  the 
timber,  imtll  In  Febmary,  1919,  wh«t  he  was 
arrested  at  his  brothel  borne  In  Dade  coun- 
ty, some  SO  mllee  from  the  scene  ot  the  kill- 
ing. The  iberlfl  of  Lawrence  county  and  the 
flberur  of  Greene  county  seoored  t2ie  coun^ 
trr,  looking  tor  the  defaadantf  immediately 
after  the  kliling,  and  nntll  a  late  hour  that 
nlglit,  but  found  no  trace  of  him.  On  receipt 
of  w<nd  tSiat  the  defendant  had  been  seen  at 
his  brotber's  home  in  Dade  county,  the  offl- 
con  watc^ted  that  place  one  evening,  and 
Ailed  to  locate  the  defoidant  l^ey  re- 
tomed  early  the  next  morning  and  concealed 
tiiemselves  in  snne  bmsh  and  sprouts  near 
the  honse,  and  finally  the  d^lendant  a{»paar- 
ed,  f<Aowed  by  a  dog,  and  started  in  their 
goieral  direction,  when  they  were  discovered 
hy  the  dog.  The  defendant  approaclied  their 
Iitoce  of  omtcealment,  npinrently  to  investi- 
gate the  canse  of  the  dog's  excitement,  and 
the  olBcers  commanded  ttie  d^endant  to 
Uuvw  np  his  liandB.  The  defendant  jumped, 
and  immediately  tomed  and  started  to  ran. 
One  of  the  ofl3cers  shot  the  defendant  with 
a  shotgun,  and  brought  him  to  his  knees. 
«me  officers  captured  him,  and  np<m  aeartdi 
fbund  a  rerolver  in  his  pocket 

At  the  trial  the  defendant  testified  that 
on  the  af  tOTUMO  of  the  killing  he  had  been 


down  to  get  his  mall  at  the  mall  box  on  the 
public  road,  and  as  he  returned  past  the 
oatfield  he  saw  the  deceased  setting  op  the 
oat  ehocks.  His  testimony  In  chief  as  to 
what  transpired  there  was  as  follows: 

"Q.  Go  ahead.  Tell  what  took  place  over 
there.  A.  I  walked  on  down  the  road,  going 
towards  home,  and  when  I  got  down  to  pretty 
near  even  with  him  be  was  looking  up  that 
way  and  spoke,  and  I  spoke  to  faun.  He  says, 
'Come  out  this  way,  Charley.'  I  walked  out  to 
pretty  close  to  where  he  was,  and  he  said, 
'Somebody  is  tearing  my  oats  down;'  and  I 
said,  'Somebody  has  been  beating  my  cattle  up,' 
and  be  said,  *I  am  not  going  to  stand  np  with 
this  any  more;  I  will  fix  this  with  yon:*  and 
started  towards  me,  and  put  ills  hand  lAck  in 
his  hip  pocket,  and  I  pulled  my  gun  and  started 
shooting.  He  wheeled,  and  looked  like  he  bad 
started  to  get  his  gun  ready.  It  seemed  as  if 
he  was  trying  to  do  something,  and  I  shot  three 
more  shots  at  him  and  he  fell. 

**Q.  Why  did  you  draw  your  gun  and  shoot 
him?  A.  Because  I  thought  he  was  going  to 
shoot  me. 

^'Q.  Ton  did  it  to  pterent  that?  To  save 
yourself?    A.  Tea,  sir." 

Search  of  the  scene  immediately  after  the 
killing  showed  that  deceased  had  no  weapon 
whatever.  All  the  articles  tbat  were  found 
on  bis  person  were  a  watdi,  a  small  piece  of 
tobacco,  and  an  ordinary  an(^)ened  pocket- 
knife  in  the  hip  poc&et  of  his  overalls.  No 
weapon  or  missile  of  any  kind  was  found  any- 
where near  where  the  deceased  was  lying. 

The  defendant  explained  his  leaving  the 
Tidnlty  by  stating  that  he  started  to  go  to 
one  of  the  neighbors,  and  then  happraed  to 
think  if  he  remained  in  the  neighborhood  he 
might  be  the  object  of  mob  violence,  and  so 
left.  He  claimed  to  have  been  at  his  broth- 
er's in  Dade  county  fran  that  time  until  bis 
arrest.  He  l^t  his  cattle  without  any  provi- 
sion for  their  care  and  attention.  He  did  not 
deny  having  attempted  to  flee  at  the  time 
the  ofilcers  sought  to  arrest  him,  and  made 
no  explanation  of  his  condnct  at  the  time. 
He  offered  testimony  tending  to  show  that 
he  sustained  a  good  reputation  as  a  quiet, 
peaceable,  and  lawabldlng  citizen. 

Defendant's  counsel  has  filed  no  abstract 
of  dw  tesUmony,  and  has  favored  ns  with  no 
asslgnmoit  ot  errors,  brief,  or  argnment. 
^e  points  Boggested  for  onr  consideration 
as  alleged  error  by  tbe  motion  for  a  new  trial 
and  the  motl<m  In  arrest  of  judgmrat,  are  as 
follows: 

(1)  The  admission  of  Illegal  and  Incompe- 
tent testimony  offered  by  the  state,  and  the 
exclusion  of  legal,  comitetent,  and  material 
evidence  <^ered  by  the  deffemdant. 

(2)  Improper  cross-eounination  of  defoid- 
ant  on  matters  not  testified  to  by  him  In 
chief. 

(3)  The  giving  by  the  court  of  Illegal  and 
improper  Instructions,  and  the  refusal  of  the 
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conrt  to  InstTDct  on  all  tlie  law  of  llie  case^ 
particiilarly  npon  manslaugliter  In  the  fourfb 
degree. 

(4)  The  lusnffidency  <^  the  evldenoe  to 
support  the  jndcment. 

(B)  The  Infoimatlon  tfilM  to  charge  any 
crime  uader  fb»  laws  and  Constltatton  oC 
this  state,  and  Is  too  vague^  Indefinite,  and 
uncertain  to  Inform  the  defoidant  of  the  ao> 
onaation  against  him. 

(8)  Tliat  the  v^dict  Is  not  snffident  la 
form  or  aubstatice  to  support  the  Judgment, 

We  have  carefully  studied  the  transcript 
at  the  erldence,  and  have  Called  to  find  an; 
testlmray  offered  by  the  state  and  admitted 
met  the  objection  of  ttie  defendant,  or  any 
evidence  offered  by  the  defendant  and  ex< 
eluded  by  the  court,  where  we  regard  the 
court* 8  action  as  prejudicial  to  the  substan- 
tial rights  of  the  defendant.  Numerous  ex- 
ceptions were  saved  by  the  defendant  dur- 
ing the  course  of  the  trial  to  adverse  rul- 
ings of  the  court,  but  we  fail  to  find  revers- 
ible error  in  such  rulings  in  the  light  at  the 
entire  record.  Our  attention  has  not  been 
ai)eclally  directed  to  any  particular  testimony 
which  was  Introduced  by  the  state  or  ex- 
cluded when  offered  by  the  defendant.  No 
good  purpose  can  be  served  by  detailing  the 
drcomstances  attending  the.  various  rulings 
appearing  in  the  record. 

[1]  IDrror  Is  claimed  In  permitting  improi)- 
cross^amination.  We  note  that  defend- 
ant testified  in  ciiie£  In  regard  to  a  oonveraa- 
tlon  he  had  with  his  father  at  the  deceaseds 
house  the  day  before  the  killing.  In  cross- 
examination  on  this  matter  he  was  required 
to  answer  if  he  had  not  stated  to  his  father 
at  that  time  that  he  was  looking  for  the  Ood 
damn  son  of  a  bitch  that  turned  his  cattle 
out,  to  which  defendant  repiUed:  "I  didn't  use 
Uiat  language."  And  again:  "Q.  Ton  didn't 
^1  them  that  you  were  mad  enough  to  kill 
there  at  that  time?  A.  No,  sir."  Tbis  Is 
said  to  have  been  Improper.  He  had  testified 
In  chief  to  a  conversation  with  his  father  at 
that  time  and  place,  and  the  state  was  en- 
titled to  bring  out  all  the  omv^rsation,  and 
"need  not  categorically  follow  what  was  said 
In  his  chief  Kamlnatl(»i."  State  v.  Toley, 
247  Uo.  loc.  dt.  638.  639,  153  S.  W.  iOlO.  In 
any  event  he  denied  the  Oireats,  and  his  case 
was  not  prejudiced  by  his  answer  or  the  tact 
that  the  questions  were  asked. 

[2}  Again*  defendant  was  adwd  on  cross- 
esamluatltm  If  he  had  bis  gun  with  him  when 
he  wait  for  his  mall  on  the  day  tit  and  just 
l^ncedlng  the  killing.  To  this  question  de< 
flendant'B  counsel  objected.  It  was  entirely 
proper  to  lAow  for  what  length  of  time  on 
that  day  he  had  carried  the  pistol,  which  he 
had  testified  that  he  used  when  he  killed  the 
deceased.  The  testimony  shows  that  defend- 
ant left  his  house  and  went  for  his  mall  and 
Immediately  returned,  and  on  sucb  return 
had  bis  trouble  with  the  deceased.  Bren 


without  this  testimony  the  Inference  could  be 
drawn  that  be  took  the  pistcd  when  he  left 
his  house,  because  the  testimony  disclosed  no 
opportunity  for  him  to  procure  It  elsewhere. 

The  Instructions  given  by  the  court  fully 
covered  the  Issues  raised  by  the  testimony 
given  by  the  witnesses,  and  Included  Instruc- 
tions on  murder  In  the  second  degree,  self- 
defense,  the  presumption  of  intended  death 
from  the  use  of  a  deadly  weapon  upon  a  vi- 
tal part  of  the  deceased  If  used  without  Just 
cause  or  excuse,  the  effect  of  statements 
made  by  defendant,  good  character  of  defend- 
ant, the  fact  that  the  information  is  a  mere 
formal  charge,  the  presumption  of  Innocence 
attending  the  defendant  throughout  the  trial, 
reasonable  doubt,  and  credibility  of  witness- 
es. Tbtise  are  all  substantially  In  the  form 
repeatedly  approved  by  this  court. 

[3]  The  instruction  on  flight  is  as  follows: 

"If  tbs  Jnry  find  and  believe  from  the  evi- 
dence that  the  defendant,  immediatalj  after  the 
commission  of  the  homicide  alleged  in  the  in- 
formattiHi,  fled  from  the  country,  and  abaented 
himself  from  his  usual  place  of  abode,  and 
concealed  himself  for  the  purpose  of  avoiding 
arrest  and  trial  of  said  offense,  you  may  take 
that  into  consideration  aa  a  drcumatanee  fat 
passing  npon  his  guilt  or  inaeeenee." 

While  It  la  true  that  this  Inetmctloa  flails 
to  submit  to  the  Jury  for  their  consideration 
as  an  explanation  for  defendant's  flight  the 
poBslbillty  of  mob  violence,  barely  suggested 
by  defendant's  testimony,  yet  under  the  evi- 
dence we  do  not  believe  the  instruction  as 
given  is  reversible  error.  An  instmctlon  In 
substantially  the  same  form  was  condemned 
In  State  r.  Harris,  232  Mo.  loc.  dt.  320,  134 
S.  W.  S36,  and  the  Judgment  in  that  case 
was  reversed  solely  because  the  Instructlwi 
on  flight  was  not  broad  enough  to  include  de- 
fendant's exidanation  of  his  leaving  the 
state.  However,  the  facta  In  the  two  cases 
are  entirely  different  In  the  Harris  Case 
the  defendant  denied  the  killing,  and  there 
was  a  conflict  In  the  evidence  as  to  his  iden- 
tity. He  was  a  negro,  and  he  was  diarged 
with  shooting  an  Innocent  bystander,  looking 
on  at  a  street  brawL  Witnesses  testified  that 
they  knew  aald  defendant  and  saw  him  at 
the  time,  and  that  he  did  not  fire  the  shot. 
Defendant  Introduced  evidence  to  the  ^ect 
that  he  fled  because  be  feared  nob  violence, 
which  the  evidence  tended  to  slunr  bad  ac- 
tually been  Incited  against  him  because  of 
the  killing. 

In  the  case  of  State  r.  S(duaulbadi,  243 
Mo.  loc  dt.  638. 147  S.  W.  loc.  dL  968,  an  In- 
struction, telling  the  Jury  that  flight  "raises 
the  presumption  of  guUt,"  without  also  sub- 
mitting to  the  consideration  of  the  Jury 
threatened  mob  vldence  as  a  reason  for  de- 
fendant's flight,  was  h^  to  be  erroneous, 
'  There  was  evidence  that  the  ^hooting  im- 
mediate created  great  exdtementt  that 
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armed  men  scoared  the  conn  try  for  defend- 
ant, that  tbreata  of  mob  violence  were  made, 
and  tbat  sentiment  was  muc4i  aroused  agalaat 
him."  Scbmnlbach  had  shot  down  u  police 
officer  of  Jc^IlQ  while  he  wa»  taking  dofend- 
aut's  wife  to  the  dty  Jail. 

There  waa  do  evidence  <rf  threatened  mob 
Tiol^ce  In  the  case  at  bar.  All  the  testi- 
mony on  this  p(^nt  appears  In  defendantii 
cross-examination,  and  is  as  follows: 

"Q.  Now,  after  the  shooting  what  did  you  do? 
A.  Well,  I  turned  baclc  oat  to  the  road. 

**Q.  What  did  you  go  back  to  the  road  (or? 
A.  I  thought  I  would  go  to  Cameron's  end  tell 
them  what  happened. 

"Q.  Then  yon  changed  your  mind?  A.  I 
went  oat  to  the  road,  and  I  happened  to  think 
tbat  the  folks  were  liable  to  come  In  there  and 
mob  me. 

"Q.  What  folks  had  told  yoo  th^  were  liable 
to  come  In  there  and  mob  you?  A.  My  brother 
told  me  for  one. 

"Q.  Did  they  know  you  were  going  to  kill 
Urn,  to  be  mohbed  for?   A.  No,  sir. 

"Q.  Somet>ody  had  told  yon  prior  to  that 
time  that  they  were  liable  to  come  in  there 
and  mob  you?  You  happened  to  think  of  that, 
and  TOO  tamed  and  went  back?  A.  I  tamed 
back  and  went  this  <M  road. 

"Q.  And  disappeared  in'  the  woods?  A.  Yes, 
rir.  To  the  idace  where  I  came  from." 

At  tbe  time  he  left  the  vicinity  no  one 
had  talked  to  the  defendant  since  the  kill- 
ing. The  remark  made  by  bis  brother  could 
not  praslbly  have  referred  to  the  state  of 
mind  of  tbe  public  caused  by  and  existing 
after  the  killing.  It  may  be  tliat  his  brother 
had  said  this  to  him  In  an  endeavor  to  dia- 
saade  him  from  carrying  out  threats  made 
against  the  deceased.  Defendant's  conduct 
at  tbe  time  of  his  arrest  several  months  after 
the  kilUug  indicated  a  persisting  paipoM  of 
trying  to  escape  arrest  and  trial. 

If  there  liad  been  substantial  testimony 
tending  to  show  that  defendant  fled  to  eecat>e 
mob  violence  rather  than  to  avoid  arrest  and 
trial  for  the  offense  <±arged  against  him, 
the  Instmctioa  should  be  held  bad.  But  there 
was  no  error  in  giving  the  instnu^ion  in  this 
fbrm  vaiBt  the  evldeace  before  ns.  Defend- 
ant certatoly  coald  not  bave  been  prejudiced 
1^  the  omiarion  under  the  facts  In  this  case, 
since  it  would  reanire  a  very  great  stretch 
of  imaglnatioi  for  tbe  jnry  to  find  that  he 
fled  to  escape  mob  violence,  wad  bis  resort  to 
such  explanation  has  every  ai^>earance  of  an 
afterthought 

[4]  The  record  shows  that  defendant's 
counsel  requested  an  Instructicm  on  man- 
dau^ter  in  the  ftmrtb  degree.  There  Is  no 
evidence  in  tbe  record  on  which  to  base  such 
an  instruction.  Defendant  was  guilty  of  mur- 
der In  the  first  or  seccmd  degree,  or  was  jus- 
tified oa  the  ground  of  self-defimse.  There 
was  no  quarrel  at  the  scene  of  the  killing, 
fliul  no  physical  encounter,  other  than  the 


shooting.  There  was  notUng  to  In^cate  tlie 
act  woB  done  In  the  beat  of  passion.  De- 
fendant Is  the  only  living  witness  to  what 
transpired  at  that  time,  and  all  his  testimony 
tended  to  show  that  he  acted  in  self-defense 
to  prevent  an  apparent  assault  by  tbe  de- 
ceased. The  court  did  not  err  In  refusing  to 
give  tills  sort  ot  an  instruction. 

[6]  There  Is  ample  testimony  to  support 
the  verdict.  There  had  been  serious  trouble 
between  defendant  and  deceased  over  the 
possession  and  use  of  the  farm,  and  over  de- 
fendant's cattle.  There  was  substantial  evi- 
dence of  tlireate  by  defendant  that  Indicated 
deceased  as  the  object  Even  it  defendant 
lud  not  admitted  the  killing,  there  was  abon- 
dant  evidence  that  he  fired  the  fatal  shots, 
and  his  immediate  flight  and  subsequent  re- 
slstence  to  arrest  point  eloquently  to  the  fact 
of  his  guilt  All  these  fftcts  fully  Judtlfy  the 
verdict  returned  by  the  jury. 

The  information  follows  substantially  the 
form  used  In  indictments  and  informations 
repeatedly  held  by  this  court  to  be  good.  It 
Is  not  necessary  to  set  It  out  In  this  opinion 
or  to  cite  antborltles  in  its  support 

C<]  The  point  that  tlie  verdict  is  not  suffi- 
cient In  form  or  sabstanoe  to  suniort  the 
judgment  is  «atlrtiy  without  merit  Die  ver- 
dict was  as  follows: 

"We,  the  jury,  find  the  defendant,  J.  O.  lik- 
ens, goil^  of  murder  hi  the  second  degree,  snd 
do  assess  bis  punishment  at  imprisonment  fn 
the  penitentiary  for  15  years." 

It  carriea  Its  own  proof  of  Its  entire  s.ufS- 

Sending  no  reversible  error  in  this  record, 
the  judgment  of  tbe  trial  court  la  affirmed. 
AU  concur. 


JENKINS  V.  JENKINS.    (No.  21652.) 

(Saprama  Gonrt  of  IQssonri,  Division  No.  2. 
Uay  26,  1931.) 

Courts  «s»23l  (40)— Appeal  from  Judgment  for 
profits  and  renU  i>f  which  widow  had  been 
deprived  held  aot  within  Jarlsdietloa  of  Sn- 

preme  Coart. 
Where  widow  died  prior  to  rendition  of 
judgment  in  her  suit  to  have  dower  assigned 
and  homestead  set  off,  and  to  compel  an  ac- 
counting for  rents  and  profits  arising  from  the 
use  of  the  land,  and  the  suit  waa  revived  in  the 
name  of  her  administrator,  an  appeal  from  the 
judgment  for  the  administrator  for  the  amount 
of  the  rents  and  profits  of  which  she  iiad  been 
deprived  waa  not  within  tbe  jurisdiction  ot  the 
Supreme  Court;  the  title  to  the  land  not  be- 
ing affected  by  the  judgment,  and  the  jurisdic- 
tioi  being  therefore  in  the  Court  of  Appeals. 

Appeal  from  Circuit  Court,  Macon  Coun- 
ty ;  Vernon  h.  DraUi,  Judge. 
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Suit  b7  JBse  Jenkliu,  tor  wbom  Joseiih 
Jenkin,  ai  admiaistrator  of  the  estate  ot 
Jane  Jenkins,  deceased,  was  sabstituted, 
against  Thomas  Jenkins.  Jodgmoit  for 
Itointiff,  and  defendant  appeals.  Cause 
transferred  to  Court  of  Appeals. 

Ben  Franklin,  of  Macon,  for  appellant. 
Nat.  M.  Sbelton,  <i£  Macon,  for  respond- 
ent. 

WHITE.  C.  This  suit  was  brought  In  the 
circuit  court  of  Macon  county  by  Jane  Jen- 
kins, the  widow,  against  Thomas  Jenkins,  son 
of  Thomas  L.  Jenkins,  deceased,  for  the  pur- 
pose of  liaTiQg  dower  assigned  and  home' 
stead  set  off  In  80  acres  of  land  left  by 
Thomas  L.  Jenkins  at  his  death,  and  to  com- 
pel an  accounting  for  the  rents  and  profits 
arising  from  the  use  of  said  land  from  May, 
1910.  Thomas  L.  Jenkins  died  in  May,  1910 ; 
this  suit  was  filed  in  June,  1918. 

The  plaintlir,  Jane  Jenkins,  died  before 
Judgment  was  rendered  In  the  case,  and  the 
suit  was  revlTfed  In  the  name  of  Josepb 
Jenkins,  administrator  of  her  Mtate.  The 
court  heard  the  evidence  before  the  death  of 
Jane  Jenkins,  and  rendered  Judgment  after 
her  death,  assessing  the  value  of  the  rents 
and  profits  of  which  she  had  been  deprived 
at  (500,  and  rendered  judgment  in  favor  of 
the  administrator  for  that  amount ;  the  wid- 
ow's right  to  dower  and  homestead  having 
determined  at  her  deatb. 

This  court  Is  without  Jurisdiction.  The 
title  to  real  estate,  though  incidentally  In- 
volved, Is  not  afFected  by  the  Judgment. 
Krainedy  t.  Duncan,  224. Ho.  661,  123  S.  W. 
806;  Stough  V.  SteelvtUe  IBlec.  L.  A  P.  Co., 
217  S.  W.  loc.  clt.  619,  and  cases  cited.  The 
Duncan  Case  Is  directly  in  point. 

The  cause  Is  transferred  to  tbe  Kansas 
City  Court  of  Appeals. 

BAILBT  and  MOZLBT,  00.,  concur. 

PER  CURIAM,  nie  forcing  ottolon 
by  WHITE,  C,  la  adopted  aa  tlie  qplnlon  ttf 
tbe  court 

All  the  Judgea  concur. 


STATE  ex  rel.  DOLMAN  v.  DICKEY  et  al. 
(twa  oassi).  (Not.  22343,  22344.) 

(Snprow  Oonrt  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

I.  Appeal  and  error  ^238(3),  28l(l)~ln  tba 
absenoe  of  motloa  for  new  trial  and  arrest 
of  Judgmant,  nothing  bat  record  proper  eaa 
be  oonsidered. 
In  tbe  absenes  of  motion  for  a  new  trial 

and  arrest  of  Judgment,  nothing  but  tbe  record 

proper  can  be  emisidered  by  the  appellate 

court 


2.  Appeal  aad  snw  «esil20l(l)^atIti»B 
dsoBiad  amended  la  ease  of  nnaad  for  trial 

on  particular  issuer 
Wbere  tii«  Supreme  Court  first  nrersed 
outright  a  judgment  for  relator  commanding 
the  issuance  of  tax  bills  for  public  work,  bat 
on  rehearing  remanded  the  case  for  determina- 
tion of  whether  the  contract  was  severable 
and  recovery  could  be  bad  for  part  of  the  work, 
the  petition  on  retrial  most  be  conaid«red  aa 
amended  and  to  desl  solely  with  tbat  iaautt. 

3.  Appeal  and  error  «s» 1 096(1}— Propriety  of 
former  Judgment  not  reviewable. 

Where  a  judgment  of  mandamus  command- 
ing the  issuance  of  tax  IbIIb  for  a  poUic  im- 
provement was  reversed  and  tbe  cause  remand- 
ed solely  on  the  issue  whether  portions  of  tbe 
contract  were  severable  and  recovery  conid  be 
had  on  them,  rdator,  who  merely  introduced 
the  previous  record  and  did  not  relitigate  the 
issue  as  to  whether  he  mm  entitled  to  a  gen- 
eral recovery,  cannot  where  judgment  went  in 
tils  favor  on  the  second  trial,  by  fiimg  an  affi- 
davit for  appeal,  reopen  in  the  appellate  court 
the  question  of  his  right  to  a  general  recovery, 
for  in  such  case  the  appeal  is  on  tbe  record 
proper,  and.  as  the  petttion  win  be  ctmstrned 
ss  amended  to  pnsent  only  the  issne  ot  v^eth- 
er  items  were  severable,  etc,  tbe  previous  io- 
Bue  was  wholly  unpresented,  and,  if  relator  de- 
sired to  obtain  reconsideration  of  the  former 
judgment  be  should  have  directly  preasntod 
that  iasue  in  the  lower  court 

4.  Appeal  and  error  «=s>l097(l)— Par^  by  ap- 
pealing from  Judgment  In  his  own  behalf  oaa- 
not  obtain  review  of  formsr  advareo  ralloi 
of  appellate  ooart  la  sane  eanse^ 

Where  former  judgment  for  relator  was 
reversed  and  tbe  cause  remanded  solely  to  de- 
termine whether  be  could  partially  recover,  be 
cannot  Iv  appealing  from  tbe  Judgm«it  in  Us 
behalf  for  partial  recovery,  reopen  the  ori^nal 
litigation. 

5.  CeatraoU  4=3»t7l(l)— Rale  as  to  aevarabU- 
Ity  of  Items  stated;  "severable  oontraot" 

If  part  of  a  contract  to  be  performed  by 
one  par^  consists  of  several  distinct  and  sep- 
arate items  and  the  price  to  be  paid  by  the 
other  is  apportioned  to  each  Item  to  be  per- 
formed or  la  left  to  be  implied  by  law,  sncb 
contract  is  In  general  "severaUe,"  asd  the  aame 
rule  holds  where  the  price  to  be  paid  la  dearly 
and  distinctiy  apportioned  to  different  parte 
of  what  is  to  be  performed,  though  the  latter 
in  its  natnre  la  sin^e  and  entire. 

[Ed.  Note.— For  other  definitions,  see  Wotda 
and  Phrases,  First  and  Second  ScrteSp  Borer- 
able  Contra^] 

Appeal  from  Circuit  Court  Bndmnan 
County;  Thomas  B.  Allmi,  Judge. 

Petition  by  tbe  State,  on  tbe  relation  of 
John  E.  Dolman,  against  CL  B.  Dickey  and 
others  for  writ  of  mandamua  From  a  judg- 
ment for  relator,  respondeits  appeal,  and  re- 
lator also  amitealed.  AflSrmed. 

On  November  8,  1916»  relatK  filed.  In  Oie 
drcait  court  of  Budianan  ooim^.  Ho,  a  pe- 
tltlmi  twe  mandamus  to  compel  raqmndents 
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to  imao  and  deUver  to  him  certain  tax  bills, 
to  pay  for  tlie  constnictlan  of  pavemmt  on 
a  street  In  St  Joeeph,  U<k,  a  dty  of  the  first 
class.  The  rdator  Is  the  assignee  of  the 
Standard  Construction  Company,  the  con- 
tractor In  the  performance  of  the  work.  Re- 
sixmdcntB  made  their  return,  and  the  circuit 
oomt  aforesaid,  after  hearing  the  evidence, 
foond  the  Issues  In  faror  of  relator  and 
granted  a  peremptory  writ.  Said  .defend- 
ants. In  doe  tlme^  aniealed  the  cause  to  this 
court.  Upon  a  hearing  of  the  cose,  we  re* 
versed  It  outright,  as  shown  In  the  opinion 
of  Commissioner  White,  r^rted  In  280  Mo. 
636,  21B  8.  W.  at  page  368  and  following. 
Belator  filed  in  this  court  a  motion  for  re- 
hearing. In  support  of  said  motion,  this 
court  was  requested  to  hold  that  the  con- 
tract menti(med  in  petition  was  severable^ 
and  that  the  work  on  the  sidewalk  and  curb- 
ing mentioned  ther^  was  substantially 
conQ>lied  witb,  etc.  Thereupon,  at  the  lo- 
stanoe  of  relator  (280  Mo.  636,  219  S.  W. 
36S),  the  opinion  of  Commlsslotter  White 
was  modified  and  the  cause  remanded,  in 
order  that  the  trial  court  might  ascertain 
.whether  the  construction  of  the  curbing  and 
sidewalk  was  In  accordance  with  said  con- 
tract, and  could  be  s^arated  finm  the  par- 
ing, in  determining  the  price  to  be  paid  for 
same,  etc.  The  motlcm  for  rehearing,  after 
said  modification,  was  thereupon  OTerruIed. 
Upon  the  filing  of  the  opinion  and  mandate 
of  this  court  ta  the  circuit  court  aforesaid, 
the  latter  proceeded  to  dispose  of  the  case 
upm  tile  petition  and  Tetum  aforesaid  under 
the  Erections  ot  this  court  for  the  purposes 
aforesaid. 

It  appears  from  deftttdants*  bill  of  excep- 
tions herein  that  relator.  In  the  retrial  of 
the  case,  offered  In  evidence  the  bill  of  ex- 
ceptions and  record  In  the  case  made  up  at 
the  former  trlaL  Other  evidence  was  offered 
by  r^tor  In  support  of  his  contentioD. 

On  March  29, 1920,  the  circuit  court  enter- 
ed the  following  Judgment  after  said  retrial: 

"^ow  on  this  day  comes  the  plaintiff  by  John 
E.  Dolman,  its  attoroey,  and  also  come  the  de- 
CendantB,  by  Charles  W,  Meyer,  their  attorney, 
and  the  mandate  and  opinion  of  the  Supreme 
Oonrt  In  said  eann,  remanding  the  same  to 
this  court  for  farther  proceedings  with  refer- 
ence to  the  sidewalk,  curb  and  driveways,  hav- 
ing been  filed  and  the  said  canse  in  accordance 
with  said  opinion,  .now  coming  on  to  be  heard 
and  the  record  upon  the  former  trial  of  this 
caose,  the  bill  ot  exceptions  and  the  original 
contract  having  been  introduced  in  evidence 
and  tbe  court  having  heard  the  arguments  of 
counsel  and  being  folly  advised  in  the  premises, 
finds  that  tbe  sidewalks,  curbing  and  drive- 
ways can  be  separated  from  the  paving  of  the 
roadway  snd  that  the  prices  therefor  are  dif- 
ferent from  tbe  price  idiarged  for  said  drive- 
way, to  wit:  For  all  curbing  taken  op  and 
reset  per  linear  foot,  fifteen  cents.  For  new 
(artificial  concrete  stone)  enrbing  famished 
and  set  per  linear  foot,  torty-fonr  c«nts.  For 
(artificial  eonerets  stone)  tfdawalk  p»  sQusre 
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foot,  fonrteoi  cents  and  for  concrete  drive- 
ways per  square  foot,  twenty  cents. 

"And  the  court  further  finds  that  all  of  said 
sidewalks,  curbing  and  driveways  were  con- 
structed in  accordance  with  the  contract,  and 
that  plaintiff  Is  entitied  to  have  tax  bills  issued 
therefor  according  to  the  terms  d  said  con- 
tract, but  that  under  said  decision  of  tiie  Su- 
preme Court,  plaintiff  is  not  entitied  to  have 
tax  bills  issued  in  payment  for  the  paving  of 
tbe  roadway  provided  for  in  said  contract 

"It  is  therefore  ordered,  considered  and  ad- 
judged that  a  peremptory  writ  of  mandamus 
issue  against  said  defendants  and  against  tbe 
board  of  public  works  of  the  city  of  St.  Joseph 
as  now  constituted  and  the  city  engineer  of 
said  dty,  commanding  them  to  issue  and  de- 
liver tax  bills  to  said  John  B.  Dolman,  relator 
herein,  for  all  sldewslka,  curbing  and  driveways 
constructed  under  said  contract.  In  accordance 
with  the  prices  contained  therein  and  tbat  the 
city  engineer  certify,  authenticate  and  sign 
the  same  to  the  end  that  the  same  may  be  es- 
tablished as  a  lien  against  the  sever^  pieces 
and  parcels  of  land  liable  for  such  improve- 
ment 

"That  plaintiff  have  and  recover  interests  on 
said  tax  blllB  at  the  rate  of  8  per  cent  per  an- 
num from  the  date  of  his  demand  therefor,  to 
wit  January  27,  1916,  and  that  said  relator 
have  and  recover  of  said  defendants  his  costs 
In  this  behalf  expended  and  hereof  let  exeen- 
tioQ  issue." 

On  April  2,  1920,  defendants  filed  a  mo- 
tion for  a  new  trial,  which  was  overruled 
on  April  14,  1920.  Defendanta,  In  due  time 
and  In  a  proper  manner,  ai^iealed  to  this 
court. 

Relator  filed  no  motion  for  a  new  trial, 
nor  did  be  file  any  motion  In  arrest  of  Judg- 
ment He  filed  an  affidavit  for  appeal  on 
April  24,  1920,  and  took  leave  to  file  a  bill 
of  exceptions  during  the  May  term,  1920, 
of  said  court. 

Relator's  aflSdavU  for  appeal,  which  was 
sustained,  reads  as  folloirs : 

"Comes  now  the  relator,  John  B.  Dolman,  in 
the  above-entitied  cause,  and  moves  the  court 
for  an  appeal  to  the  Supreme  Court  of  the 
State  of  Missouri.  Jolm  E.  Dolman,  being  first 
duly  sworn,  on  his  oath  states  that  he  Is  th.e 
relator  in  the  above-entitied  cause  and  that 
this  appeal  is  not  made  for  vexation  or  delay, 
but  because  he  believes  Idmself  aggrieved  and 
injured  by  the  judgment  of  the  court  In  this 
cause.  J.  E.  Dolman. 

"Subscribed  and  sworn  to  before  me  this 
16th  day  of  April,  1920,"  etc. 

Tbe  respective  appeals  will  be  disposed  of 
separately  In  the  oplnkm. 

A.  F.  Lindsay,  CHty  Counseloc,  and  O.  W. 
Meyer,  Asst  City  Gounsdor,  botii  oC  8t 
Joseph,  for  appellanta. 

John  BL  Dolman,  of  St.  Joeeiih,  tor  re- 
spondent. 

RAILBY,  a  (after  stating  the  facts  as 
above).  [M)  !•  Belator  Insists  that  on  the 
record  aforesaid,,  he  la  entitled  to  have  this 
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oonit  reeonalder  tbe  law  of  tba  case  as  de- 
clared In  the  (pinion  of  Judge  White.  It 
ii  troe  that  the  Supreme  Oourt,  In  a  faw 
cases,  when  propet)j  presented,  has  recou- 
eld«%d  Its  fcnraer  ruling  on  the  second  ap- 
peal,'but  such  practice  Is  an  exceptl<Ki  to  the 
general  rule,  and  la  not  to  be  encouraged. 
According  to  our  conception  of  the  law,  re- 
lator Is  in  no  position  to  ask  at  our  hands 
a  reoondderatlon  of  the  former  ruling,  de- 
nying tbe  writ  of  mandamus,  for  he  Is  here 
without  any  record  upon  whlcSh  that  matter 
can  be  ouisidered. 

We  remanded  the  orl^cal  case,  at  the 
Instance  and  request  of  relator.  In  order  to 
give  him  a  chance  to  recover  tax  bills  for 
the  curbing  and  sldewatk*  If  the  trial  court 
should  find  that  the  contract  was  severable, 
etc.  The  Jurisdiction  of  the  drctilt  court, 
upon  a  retrial  of  the  case,  was  limited  solely 
to  ttie  above  Issue.  In  granting  relator's  re- 
aaest  for  a  retrial  of  the  above  matter.  It 
was  upon  the  theory  that  the  petitl<»i  and 
writ  were  to  be  ooniddered  as  amended,  so 
as  to  deal  alone  with  the  above  Issue.  Both 
ootirt  and  counsel  proceeded  in  the  secimd 
trial  upon  tbSa  theory,  as  shown  by  the  pro- 
ceedings and  Judgment  rendered.  Tbe 
<nd  pnqmr,  them.  In  the  second  trial,  con- 
sisted of  the  petition  and  writ  as  amended, 
the  return  of  def^ants,  and  the  Judg- 
ment heretofore  set  out.  As  shawn  by  the 
record,  relator  offered  teBtimtmy  upon  the 
retrial  of  the  case,  and,  aftor  Judgment  was 
rendered  in  his  favor,  upon  the  issues  thus 
presrated,  he  filed  no  motion  for  a  new  trial 
or  In  arrest  of  Judgment,  but  simply  filed 
tba  aflldavit  for  appeal  heretofore  motioned, 
and  has  sou^  to  bring  the  case  here  with- 
out the  evidence,  or  vrithout  any  matters  of 
OKjeption,  which  may  have  occurred  during 
the  progress  of  ttie  trial.  It  has  long  since 
become  elementary  law  In  this  state  that  In 
Hie  absence  of  a  motion  for  a  new  trial, 
and  In  arrest  of  Judgment,  noQilng  but  the 
record  iffoper  can  be  nmsldered  by  the  ai>- 
pellate  court  State  v.  Griffin,  08  Mo.  loc. 
dt  674,  676/  12  S.  W.  858;  State  v.  Wray, 
124  Mo.  loc.  dt.  642,  643,  27  S.  W.  UOO; 
State  V.  Handley,  144  Mo.  loc.  dt.  118,  119, 

46  8.  W.  1088;  State  V.  Bevely.  146  Mo.  QOO, 

47  8.  W.  787;  Harding  v.  Beddl,  202  Mo. 
«25,  100  S.  W.  638:  Stark  v.  Zehnder,  204 
Mo.  loc  clt.  448,  102  S.  W.  902;  Gilchrist  t. 
Bryant.  213  Mo.  442,  111  S.  W.  1128;  Groves 
V.  Terry,  210  Mo.  595,  117  S.  W.  1167;  State 
ex  rel.  v.  Adkins,  221  Mo.  loc.  dt.  120,  119 
&  W.  1091;  Hays  v.  Foos,  22S  Mo.  421,  122 
8.  W.  1(^;  Betzler  &  Olaric  t.  James,  227 
Ma  875,  126  S.  W.  1007;  St  Louis  v.  Hen- 
nlng,  236  Ma  44,  138  S.  W.  5;  Blanchard  v. 
Dorman,  236  Mo.  416,  417,  139  S.  W.  395; 
Bealty  C9a  v.  Brewing  Oa,  247  Mo.  29,  162 
&  W.  81;  Haggerty  r.  Buth,  260  Mo.  221, 
168  S.  W.  687:  McEee  v.  Donner,  261  Ma 
878.  879,  108  S.  W.  1198;  GasQ  v.  Garland. 
264  Mo.  408,  178  &  W.  200;  SUta  ex  lot  T. 


Morgan.  288  Mo.  loa  dt  271«  187  S.  W.  64: 
Tracy  t.  Tracy  et  al.,  201  S.  W.  902;  Pen- 
newell  et  aL  v.  Pennewtil  et  aL,  204  8.  W. 
188;  Hosldns  t.  NIdiols  et  aL,  213  W. 
888;  State  v.  Baugh,  217  S.  W.  loc.  dt  28a 

Numerous  other  authorities  In  this  state, 
to  the  same  effect,  can  be  found  reported. 

Tti&  petition  and  writ,  considered  as 
amended,  the  return  of  defosdants,  ocMisider^ 
ed  as  amended  to  correspond  with  same,  and 
the  Judgment  entmd  <»i  the  second  appeal, 
constitute  the  record  proper  In  this  case, 
but  not  In  the  former  prooeedlneiL  State 
ex  reL  Combs  v.  Statoi  et  al.,  268  Ma  loc. 
clt.  206,  296,  187  S.  W.  48,  44.  As  heivCo- 
fore  shown,  there  is  nothing  fbr  review  be- 
fore us  on  relator's  appeal  but  the  record 
proper,  and,  having  received  all  he  asked  for 
In  this  proceeding,  he  has  no  legal  grooad 
for  complaint  under  ttie  present  appeal. 

2.  Belat(»'8  appeal  is  likewise  without 
merit,  for  the  obvious  reasra  Uiat  he  has 
appealed  from  a  Judgment  In  his  own  be- 
half, without  complaining  of  any  mot  In 
tlie  trtaL  No  Judgment  was  rendered  against 
him  in  Hie  trial  court,  and  he  got  all  he 
daimed  in  tbe  retrial  of  Uie  casa 

8.  Tbe  authorities  cited  by  relator  for 
reopening  the  original  controversy,  as  he 
has  attempted  to  do  by  simply  flUng  an  af- 
fidavit for  appeal  In  tbe  second  trial,  do  not 
sustain  his  conteutlon.  it  wUl  be  found, 
upon  examination  of  the  records  in  those 
cases  where  the  original  opinion  was  recon- 
sidered upon  a  second  aiq;>eai.  that  on  the 
retrial  tbe  evidence  was  Introduced  as  In 
the  first  trial.  Instructions  asked,  motions 
for  new  trial  filed,  etc.  If  the  trial  court 
refused  to  follow  our  ruling,  there  would 
be  no  necessity  for  a  reoontfldmitlon  of  tbe 
case  on  appeal;  but  if  It  follawed  our  ml- 
Ing,  then  the  complaining  party  mlglit  again 
appeal,  and  we  would  then  determine  -wh^- 
er  the  original  judgment  should  stand.  In 
this  orderly  way  of  inooednre,  the  trial 
court  would  not  be  Ignored  in  the  proceed- 
ing, and  the  whole  recwd  would  be  beftoe 
us  on  the  second  aiq;>eal  tor  our  conddm- 
tion. 

In  support  of  this  condndon,  we  call  ot- 
tration  to  the  leading  case  in  this  state  of 
Hamilton  v.  Marks  et  at,  63  Ma  170  and 
following,  dted  and  relied  xtpoa  by  relator. 
The  case  was  formerly  tried,  and  will  be 
found  reported  In  52  Ma  at  page  78  and  fol- 
bywlng,  14  Am.  R^.  SOL  On  a  retrial  of  the 
case,  evidence  was  heard,  instructioais  asked, 
and  tbe  case  waa  again  tried  as  formerly. 
This  court  then  had  before  It,  In  the  usual 
manner,  the  record  and  proceedings  of  the 
second  trial,  showing  that  the  matters  com- 
plained of  were  again  before  this  court  for 
its  consideration. 

We  are  not  aware  of  any  rule  o£  legal  pro- 
cedure in  this  state,  hy  whteb  z^tor  can 
have  the  original  Judgment  and  proceedings 
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herein  reoomddered,  as  he  lims  attempted  to 
do  In  (Us  case,  on  appeal  from  a  judgment 
tai  his  own  favor,  and  that,  too,  by  Ignoring 
the  trial  court,  and  falling  to  jnvdnce  for 
our  consideration  the  evidence  and  other 
proceedings  had  before  the  trial  court 

Defendants  Appeal. 

[S]  4.  Judge  White's  opinion  (280  Mo.  fi86, 
219  S.  W.  868,  and  foUowlni)  contains  a  Twy 
full  Btfttttnent  of  the  facts,  as  th^  were 
presoited  In  ttie  orlglDBl  trial,  and  hence  It 
is  not  neeessRry  to  Incumber  this  reoMd 
with  a  reproduction  txt  sama  The  ertdaioe 
adduced  by  relator  at  the  aeotmd  trial  was 
amply  sufflciait  to  sustain  Oie  judffnent  ren- 
dered in  me  ivesent  caae^  If  the  ODntract 
can  be  construed  as  autboricing  the  sever- 
ance  made  by  the  trial  court  in  Its  Jndgmmt. 
We  bare  examined  the  aottiorltiea  eited  by 
defendants  In  siytport  of  their  contei^oa 
that  the  contract  In  cmtrorersy  Is  not  sev- 
erable, yet  we  do  not  think  the  freight  of 
ai^orilj  Is  wltb  the  defendants  In  respect 
to  this  matter.  In  our  opinion,  the  prin- 
ciple of  law  whcb  should  apply  In  a,  case 
of  this  chaneter  Is  very  clearly  and  force- 
fully stated  in  Amsler  v.  Bruner  et  al.»  118 
Bl.  App.  887,  888;  as  fidlows: 

"It  the  part  of  a  contract  to  be  performed  by 
<»ie  party  coDslsts  of  aeveral  diatinct  and  sep- 
arate Itema,  and  the  price  to  be  patd  by  the 
other  is  apportionad  to  each  item  to  be  per^ 
formed  or  is  left  Co  be  Imidlcd  by  law,  amA  a 
contract  Is  In  general  severable,  and  tiie  same 
rule  holda  where  the  price  to  be  paid  ia  clearly 
and  distinctly  api>ortioned  to  different  parts  of 
what  is  to  be  performed,  though  the  latter  In 
its  nature  is  alngle  and  entire." 

The  principle  of  law  above  announced  is 
inpported  by  the  f  cdlowing  authorities :  Eeet- 
er  V.  CaUford,  165  111.  514,  46  N.  XS.  248;  Sle- 
(d  V.  Baton  ft  Prhioe  Co.,  166  la  550,  46  N. 
E.  449;  Barlow  Go.v.StODe,  200  Mass. 
168.160,161,  86  N.E.306;  Dibol  ft  Plank  v. 
W.  ft  B.  H.  Mlnott,  0  Iowa,  403;  Pierson  et  at. 
V.  Crooks  et  aL,  U5  N.  T.  loc.  dL  664,  655, 
22  N.  B.  840.  12  Am.  St  Bep.  831;  Wooten 
V.  Walters,  110  N.  a  loa  dt  266,  U  &  EL 
734,  736:  Williams  v.  Bobb,  104  Mich.  242, 
216,  247,  62  N.  W.  362;  2  Parsons  on  Con- 
tracts (9th  Ed.),  I  4,  pp.  672-674;  Hammon 
on  Contracts;  I  463,  p.  007;  13  C<Hims  Juris, 
I  528,  par.  4.  p.  663;  7  A.  ft  Eng.  Ency.  of 
Uw  Ed.)  par.  4,  p.  96;  8  Billott  on  Coo- 
tracts,  S  2046,  pp.  229-231,  and  cases  cited. 

The  rulings  of  our  appellate  courts  upon 
kindred  questions,  while  not  directly  in  point 
are  tn  line  with  the  law  as  declared  in  above 
authorities.  Ndl  t.  Bldge,  220  Ma  233-267, 
119  S.  W.  619;  Porter  v.  Paving  ft  Construc- 
tion Co.,  214  Mbw  loc.  dt  18  and  fol..  112  S. 
W.  236;  Haag  r.  Ward,  186  Mo.  325,  848 :  > 
Rdnert  Broa  Otmst  Go.  v.  >7hltmer  (App.)  206 
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a  W.  888;  City  of  MaryvOle  v.  Cox.  181  Ha 
Ai^  loc.  dt.  268,  264,  167  S.  W.  1166;  Jop- 
lln  ex  rel.  v.  lYeeman,  126  Mo.  App.  717, 
722,  103  S.  W.  180;  City  of  Marlonvllle,  to 
Use,  V.  Henson,  66  Mo.  App.  807. 

It  does  not  appear  from  the  record  before 
us  that  defendants  are  liable  to  snstain  any 
loss  or  damage  should  the  Judgment  below 
be  enforced.  In  our  opinion,  the  ends  of 
Justice  ,wlll  best  be  subserved  by  overruling 
defendants*  contention. 

6.  In  view  of  the  concluslona  heretofore 
reached,  the  Judgment  of  the  trial  court,  as 
to  relator  and  defendants,  Is  hereby  af- 
firmed. 

WHITE  and  MOZLET,  Ca»  concur. 

PER  CURIAM.  The  foregoing  (pinion  of 
BAILBT,  a,  Is  hereby  adopted  as  the  opin- 
ion of  the  court 

All  ooncnr. 


STATE  V.  EDELEN.  (NO.  22580.) 

{Sopreme  Court  of  lOssbari,  IMvlrioa  Na  S. 
May26.10Zl.) 

1.  CrfmlBal  (aw  134(3)— Defects  in  Isfor^ 
Biatlea  maybe  reiaadied  on  aew  trial  after  re- 
versal, for  other  reaseaa. 

An  objection  that  an  Information  was  not 
Bwom  to  by  the  prosecuting  attorney  or  any 
other  peraon,  and  the  prosecutrix's  affidavit  was 
not  sworn  to  and  filed  with  the  Information, 
need  not  be  formaSy  dedded,  where  the  cause 
must,  fw  other  reaseas,  be  reversed  and  re- 
pianded,  for  sneb  nattws  may  be  voided  npon 
new  trial. 

2.  Criminal  law  134(3)— No  decisloa  on 
.  quallflcatloa  of  Jurors  where  aew  trial  granted. 

Upon  appeal  from  a  criminal  prosecution, 
whether  court  erred  in  overruling  defendant's 
challenge  to  the  qualification  of  certain  jurora 
need  not  be  dedded,  iriiere  tbe  cause  is  revers- 
ed and  the  matter  not  Ukely  to  arise  npon  new 
triaL 

3.  Criminal  law  ^1171(1)— State's  dramatlo 
attempt  to  browbeat  defendant  witness  by 
presenting  ifuestions  on  matters  not  covered 
iqr  nals  SKamlnatfon  held  to  require  reveraal. 

In  a  prosecution  fbr  forcible  rape,  where 
proaecntrix's  clothing  was  in  evidence,  cross- 
examining  appellant  as  to  condition  of  such 
dotldng  and  aa  to  Us  faunriedge  of  how  she  ac- 
quired certain  marks,  braises,  and  injuries, 
which  matters  were  not  referred  to  in  the 
main  examination  of  defendant  as  a  witness, 
and  which  qnestjons  were  presented  in  a  dra- 
matic manner,  constituted  error  prejudicial  to 
defendant'a  rights  and  affected  extent  of  hia 
punishment  asseaaed  by  the  jury,  and  Indicates 
an  intention  to  browbeat  and  discredit  defend- 
ant before  the  Jury,  regniriag  levwsal  of  een- 
vtction. 


Assizor  otbar  caaaa  aw  aaaie  topI«  ud  EBT-JIOKBKl  In  all  Kej-Numberad  DIsaats  aoA  Zndsxaa 
'IB8.W.  »!. 
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4.  CriMlMl  Uw  «S3696(5)— Error  to  rafaw  M 
strlfc*  oat  ovIiloMw,  tboigh  qawtloo  ww  not 
•kjoetod  to. 

In  a  proiecDtion  for  forcible  rape,  it  was 
error  to  refnae  to  atrike  that  part  of  a  phyri- 
dan'a  testimony  where  he  waa  aaked  his  opin- 
ion of  what  made  certain  discolorations  on 
prosecatrix's  garments,  and  replied  that  he 
thought  she  had  been  mistreated,  for,  while  the 
q^nestion  might  properly  have  been  objected  to 
on  the  ground  that  witness'  answer  would  in- 
rade  the  province  of  the  jury,  yet  the  defendant 
waa  not  bonnd  to  antidpate  that  the  witneaa 
wonid.  In  legal  effect,  fire  it  aa  hia  opinion  that 
defendant  had  raped  the  proaecatEiz. 

5.  Crlmlaal  law  «=:>8II(2)  —  lastractlon  that 
|Bry  shoald  oonatder  physloal  strength  of 
prosecatrix  aad  defendaat  held  reversible  er- 
ror as  a  palpable  comment  oa  a  portion  of 
state's  evldeaoe. 

In  a  prosecution  for  forcible  rape,  inatruct- 
Ing  the  Jury  to  consider  the  physical  strength, 
■Mlity,  and  power  of  prosecuting  witness  and 
defendant  and  the  condition  of  prosecutrix's 
dotUng  held  erroneous  as  a  palpable  comment 
on  a  portion  of  the  state's  evidence,  particn- 
larly  since  the  court  failed  to  advise  the  jury 
to  consider  evidence  of  the  conduct  of  prose- 
cutrix, who  testified  to  a  different  state  of  facts 
on  the  trial  from  what  her  evidence  disclosed 
at  preliminary  trial,  so  that  the  Inatmction  was 
not  only  unfair  and  in  violation  of  Bev.  St. 

i  4038,  bat  in  conteaventlon  of  law,  and 
reQuirea  reversaL 

Appeal  fr<nn  Circuit  Conrt.  Ctark  Oonnty; 
N.  BL  PettlngiU.  Judge. 

Glen  Bdelen  was  oaoTlcted  of  rape,  and 
Ills  motloiis  for  new  trial  and  In  arrest  of 
jodgment  were  oTermled  and  eoktence  k«bs- 
ed,  and  be  appeals.  Bermed  and  remand- 
ed for  new  trial. 

On  November  25.  1919.  the  prosecattng  atv 
tomey  of  Clark  county,  Mo.,  filed  with  the 
clerk  of  the  clrcnit  court,  In  vacation,  an 
Information,  which,  mnlttlng  caption,  reads 
aa  follows: 

"Now  comes  James  H.  Talbott,  prosecuting 
attorney  within  and  for  the  county  of  Clark 
snd  state  of  Missouri,  basing  his  informatioa 
upon  the  affidavit  of  one  Golda  Hoffe^Utx,  here- 
in filed,  gives  the  court  to  uaderatand  and  be 
informed  that  one  Glen  Edelen,  on  or  about 
the  21th  day  of  August,  lftL9,  at  and  in  the 
county  of  Clark  and  atate  of  Miaaouri,  in  and 
upon  one  Golda  Hoffedits,  unlawfully,  violently, 
and  feloniously,  did  make  an  assault,  and  her, 
the  said  Golda  Hoffedits,  then  and  there  un- 
lawfully, forcibly,  and  against  her  will,  felo- 
niously did  ravish  and  carnally  know.  Contrary 
to  the  form  of  the  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity 
of  the  state.  [Signed]  James  H.  Talbott. 
Prosecuting  Attorney  within  and  for  the  Coun^ 
of  Olark  and  State  of  Sfiaaonri." 

The  affidavit  mentioned  bk  tbe  Informa- 
tion, without  caption,  reads  as  follows: 


Qfo. 

*'GoIda  Hoffedits,  bdng  duly  sworn  on  her 
oath,  states  that  one  Glen  Edeloi,  on  or  aboat 
the  24th  day  of  August.  1919,  at  and  in  the 
county  of  Clark  and  state  of  Missouri,  in  and 
upon  one  Golda  Hoffedits,  unlawfully,  violent- 
ly, and  feloniously,  did  make  an  assault,  and 
her,  the  said  Golda  Hoffedits,  then  and  there 
unlawfully,  forcibly,  and  against  her  wOl,  fe- 
loQioDS^  did  ravish  and  carnally  know.  Con- 
trary to  the  form  of  the  atatntea  In  aneh  caaea 
made  and  provided,  agalnat  the  peace  and  dif- 
ni^  of  the  atate. 

"[Signed]  Golda  Hoffedits. 
"Sabacribed  and  sworn  to  before  me  this  17th 
day  of  November,  1919. 

"[Signed]   James  M.  Wadmore, 
"Clerk  of  the  Circuit  Court  of 

Clark  County,  MissourL" 

On  December  1,  tSS»,  didendant  filed  a 
motion  to  quash  said  lnformatl(m,  whldi  was 
overruled  by  the  court  On  December  8. 
1019,  defodant  was  arraigned,  and  entned 
a  plea  of  not  guilty.  On  DecendMr  S,  IdUg 
appellant  was  placed  on  trial  before  a  Jury. 

l%e  stated  evldenca,  in  a  goieml  way, 
tended  to  Aow  tba  ffMowlng  facts: 

Prosecutrtz,  Golda  Hoffedits.  19  years  off 
age,  lived  witti  ber  parents  oa  a  term.  Ap- 
pidlant,  22  years  of  age,  lived  with  bis  motb- 
er  on  a  farm  about  2^  miles  distant  fnna 
the  said  prosecutrix.  Both  lived  in  the  vi- 
cinity oi  the  town  of  Bevere,  Clark  county, 
Mo.  On  tbe  nigfbt  of  August  23,  1919,  appel- 
lant, in  a  Ford  touring  car,  took  prosecutrix 
to  Farmington,  where  tb^  attended  a  pic- 
ture abow.  Th^  left  Farmington  to  tbeir 
trip  homeward  abont  11  o'dodc  p.  m.,  re- 
turning tbe  same  route  they  bad  gone  untn 
Uiey  readied  the  town  of  Anson,  at  whicb 
place  appellant  grabbed  tbe  wbed  and  turn- 
ed Into  anotber  and  different  route,  whIcb 
was  billy  and  not  much  traveled  and  on 
whicb  route  tbere  vrere  few  or  no  bouses, 
and  wblcb  led  tbnms^,  along,  and  ovor  pri- 
vate ways  and  a  road  that  was  narrow  witb 
brush  on  dtber  side..  Here,  according  to  tbe 
testimony  of  prosecutrix,  appelant  stewed 
the  car,  and  while  In  tbe  front  part  <tf  said 
car  fordbly  ravlsbed  prosecutrix.  He  tben 
took  prosecutrix  to  her  home,  arriving  tbere 
about  2:30  a.  m.,  August  24th.  Here  appe- 
lant left  prosecutrix  at  the  gate,  continuing 
on  to  bis  home.  When  they  got  to  tiie  gate 
at  prosecutrix's  lu»ne,  appdlftnt  asked  ber 
if  he  could  come  badt  and  prosecutrix  an- 
swered, "Try  ft  If  yon  want  to  get  mn  off 
the  place."  AK>eUant  said  If  be  could  not 
come  back  be  wanted  his  ring;  wbereupon 
prosecutrix  returned  bis  ring,  received  from 
appellant  ber  ring,  and  went  upstairs  and 
called  ber  mother.  She  Informed  bw  moth- 
er of  appellant's  treatment  of  her  and  ex- 
hibited her  torn  and  btood-atalned  dothing 
and  wounds  she  sustained.  When  proseca- 
trix came  down  stelrs  to  taeakfast  that 
morning  she  made  complaint  to  her  father. 
She  did  not  eat  any  breakfast  The  test!- 
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mony  showed  that  she  bad  a  seratdi  on  her 
diest,  mark  across  her  batik  and  stomach; 
her  arms  were,  red  trom  her  wrists  to  her 
tibows.  niere  was  a  mark  on  hei  wrist  and 
her  knees  were  discolored.  Her  private 
parts  bore  braises.  Dr.  McConnell,  the  fam- 
ily physician,  was  called  tbe  afternoon  of  Ao- 
gost  24th,  and  made  an  examination  of  pros- 
ecutrix. He,  In  cmnpany  with  Dr.  Bridges, 
made  an  examination  of  her  later  In  tbe  dajr. 
Dr.  McConnell  testified  that  he  found  a  dis- 
coloration on  her  back ;  that  she  complained 
of  tenderness  of  tbe  chest  and  knees;  that 
he  had  theretofore  treated  her  for  tbe  flu, 
which  left  her  In  a  nervous  condition;  that 
he  saw  no  discoloration  about  her  private 
parts  that  would  Indicate  that' anything  had 
happened ;  that  there  was  some  laceration  of 
tbe  female  organs  and  a  slight  bloody  se- 
cretion. Dr.  Bridges  testified  that  prosecu- 
trix had  some  marks  on  her  body;  that  a 
mark  on  her  knee  had  begun  to  discolor; 
that  there  was  a  scratch  on  ber  shoulder; 
that  her  foot  was  bruised;  that  her  private 
parts  were  tender  with  the  serum  mucus 
coming  from  the  vagina. 

Defendant's  Bvldence. 

fFhe  testlmmy  on  the  part  of  appellant 
was  to  the  effect  that  on  several  occasions 
shortly  preceding  Uie  nlgbt  of  August  23, 
1919.  he  bad  takoi  prosecutrix  to  Farmlng- 
t<m,  sometimes  alone  with  her,  at  other  times 
in  company  witti  his  brother  and  sister  of 
his  deceased  wife;  that  on  these  occasions 
appellant  and  prosecutrix  would  ride  with 
their  arms  about  each  other  and  would  stop 
and  "visit"  on  the  way;  that  on  these  occa- 
bIoiu  he  would  have  his  arms  around  pros- 
ecutrix, feeling  her  body;  that  Eihe  would 
sit  In  his  lap  and  permit  bim  to  hug  and 
kiss  her.  Appellant  admits  that  on  the 
night  of  August  23d,  in  returning  home  from 
Farmlngton,  he  left  the  main  road  at  An- 
son, because  It  had  been  freshly  worked  and 
made  travel  thereon  difficult.  He  testified 
that  he  and  prosecutrix  stopped  on  the  way 
and  that  he  had  sexual  Intercourse  with  her 
while  he  was  upon  his  knees  In  the  front 
imrt  of  the  car,  but  that  he  did  not  for^  her. 
Tbe  teatimony  further  shows  that  at  this 
time  prosecutrix  weighed  abont  9S  pounds 
and  appellant  about  160  pounds. 

Such  other  parts  of  the  testimony,  the 
Instructions,  rulings  of  the  court,  etc.,  as 
may  be  deemed  necessary  or  Important,  wlU 
be  considered  In  the  opinion. 

On  December  4,  1919,  the  jury  found  de- 
fendant guilty  and  assessed  his  punishment 
at  imprisonment  In  the  penitentiary  for  2S 
years.  Defendant,  In  due  time,  filed  his  mo 
tions  for  a  new  trial  and  in  arrest  of  iudg- 
ine-at.  Both  motions  were  overruled,  and  on 
the  foI1o\^ing  day  the  court  raid«-ed  Judgi- 
nient  and  passed  sentence  upon  appellant  In 
conformity  to  the  terms  irf  the  verdict. 
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Thereupon  def^dant  Only  aivealed  tbe 

cause  to  this  court 

Perry  S.  Bader.  of  Jefferson  City,  and  T. 
Jj.  Montgomery  and  J.  A.  Whiteside,  both  of 
Kaboka,  for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Albert 
Jollier,  Asst  Atty.  Gen,  for  tbe  State. 

RAILUT,  a  (after  stating  the  fftcta  as 
aboT«d'  [1]  On  Deconber  1,  1919,  appellant 
filed  his  motion  to  quaah  the  Information 
heretofore  set  out,  upon  four  grounds,  two  of 
which  read  as  follows: 

"(1)  Because  the  Information  Is  not  verified 
by  the  prosecuting  attorney,  or  any  one  else. 

"(2)  Because  the  information  Is  not  based 
upon  tbe  offidal  oath  of  the  prosecuting  attor- 
ney. *" 

The  Information  was  not  sworn  to  by  ei- 
ther the  prosecuting  attorney  or  any  other 
person.  It  purports,  on  Its  face,  to  be  based 
on  tbe  affidavit  of  Oolda  Hoffedltz,  whldi 
contains  substantially  the  same  facts  as  are 
set  oat  In  tbe  InformatlmL  The  affidavit  of 
the  prosecutrix,  supra,  was  sworn  to  and  filed 
with  the  Information.  Tbe  sufflcimcy  of  the 
latter  Is  properly  challenged  by  the  motion  to 
quash.  It  Is  strmuonsly  Insisted  by  aijpel- 
lant  that  the  trial  court  conimltted  reversible 
error  In  Overruling  his  motion  to  quasih  said 
Informatlai.  We  will  postpone  a  considera- 
tion of  this  subject  until  we  detemdne  wbeUi- 
er  It  Is  necessary  to  reverse  and  rranand  the 
cause  for  a  new  trial  npon  some  other  ground. 
If  It  should  become  necessary  to  reverse  and 
remand  the  case,  the  subjeet-matter  of  above 
complaint  can  be  obviated  by  the  filing  of  an 
amended  informatkn  covering  the  foregoing 
objection. 

[>]  2.  Appelant  assigns  as  error  t3ie  actlmi 
of  the  court  In  overruling  Us  ehallaige  as  to 
the  qnalifleatlon  of  owtatn  Jurors  to  sit  In 
the  trial  of  tbe  casa  This  proposition,  like 
tbe  preceding  one,  would  not  probably  arise 
upon  a  retrial  o<  the  cause,  and  hence  will  be 
postponed  until  other  questions,  hereafter 
mentioned,  are  determined. 

[3]  8.  Appellant  earnestly  ccmtttds  tbat 
with  the  sanction  of  the  trial  court  bis  con- 
stitutional and  statutory  rights  were  ruth- 
lessly strlckCT  down  by  counsel  ^ployed  to 
assist  the  state,  who  compelled  him,  under 
the  ruling  of  tbe  court  and  against  bis  pro- 
test, to  testify  before  the  jury  as  to  prejudi- 
cial matters  not  brought  out  or  referred  to 
in  his  examination  In  chief.  We  were  much 
Impressed  with  the  seriousness  and  Import- 
ance of  Uits  charge  at  tbe  oral  argument  In 
this  court,  and  will  endeavor  to  set  out  the 
substance  of  the  testimony,  with  the  rulings 
of  the  court  in  respect  to  this  matter,  while 
considering  same. 

While  the  prosecutrix  was  upon  the  stand, 
tbe  ctothes  and  uudm^othes  wblA  she 
claims  to  have  worn  were  prodncad  before 
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die  jxxKTt  aadi  Iton  Mentlfled,  some  of  Wbi&t 
were  torn,  and  some  bad  spots  on  than. 

The  crasB-ezanilnation  of  defendant  was 
conducted  Mr.  Hartsell.  The  first  three 
pages  of  same,  taken  literally  from  tbe  tran- 
script OD  file,  read  as  follows: 

"Q.  Do  70a  know  bow  th«  prosecutiDS  wit- 
ness sot  that  black  and  blue  mark  six  inches 
long  and  half  an  inch  wide  on  her  back.  (De- 
fendant's counsel  objects,  because  this  is  the 
defendant  and  there  was  no  evidence  about  it 
in  his  examination  in  chief.) 

"B7  the  Court:  The  objection  is  oTermled. 
(To  the  OTerruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time 
duly  except  and  saves  herein  his  exception.) 

"Q.  Do  70U  know  how  that  black  and  blue 
mark  on  the  back  of  the  prosecuting  witness, 
about  six  inches  long  and  from  a  half  to  an 
inch  vide,  got  there!  A.  No,  sir. 

"Q.  Tou  don't  know  bow  she  got  that?  A.  I 
do  not. 

"Q.  Do  you  know  anything  about  a  scratdi' 
on  her  breast?  A.  No,  sir. 
"Q.  Tou  don't  know  how  she  got  that?  A. 

No,  sir. 

*'Q.  Do  rou  know  aboat  the  mark  on  her 
foot?   A.  No,  sir. 

"Q.  Do  70U  know  how  she  got  that?  A.  No. 
dr. 

"Q.  Do  you  know  anything  about  the  mark 
on  her  knee?  A.  No,  sir. 

"Q.  Do  you  know  how  she  got  that?  A.  No, 
sir. 

"Q.  Did  you  ever  see  those  clothes  before? 
A.  Yes,  sir. 

"Q.  Where  did  you  see  them  last?  A.  Un 
Goldie  Uoffedits.  (Defendant's  counsel  objects, 
because  this  is  the  defendant  and  was  not  ex- 
amined about  it) 

"By  the  Oourt:  The  objection  is  orerruled. 
<To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time 
duly  except  and  saves  herein  his  exception.) 

"Q.  Look  at  the  garment  I  now  show  yon  as 
spoken  of  aa  the  dress  of  the  prosecuting  wit- 
ness; did  she  have  that  on  that  sight?  A.  She 
did. 

"Q.  Do  yOQ  know  anything  about  that  hole 
In  the  dress?  A.  No,  sir. 

"Q.  Look  at  the  garment  called  the  skirt; 
did  you  see  tiiat  that  night?  (Defendant's 
counsel  objects,  because  this  is  the  defendant 
and  for  same  reasons.) 

"By  the  Court:  The  objection  Is  overruled. 
(To  the  overruliiv  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time 
duly  except  and  eaves  herein  his  exception.) 

"A.  Yes,  sir. 

"Q.  Look  at  the  garment  spoken  of  as  the 
skirt;  did  you  see  that  that  night?  (Defend- 
ant's counsel  objects  because  this  is  the  defend- 
ant, and  tor  same  reasons.) 

"By  the  Court:  The  objection  is  overruled. 
KTo  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time  duly 
except  and  saves  herein  bis  exception.) 

"A.  No,  sir. 

"Q.  Did  you  know  of  that  condition  that 
night?   A.  No,  air. 

Did  90V  sec  it  Oat  Dlght  A.  No,  rix. 

"Q.  Look  at  tbe  garment  known  aa  the  draw- 
en  b  Um  neoxd;  hare  tou  seen  that  before? 


(Defendant's  counsel  objects,  beeanse  tU»  la 

the  defendant  and  for  same  rrasons,) 

"By  the  Court:  The  objection  is  overruled. 
(To  the  overruling  of  which  objection  defend- 
ant's counsel  did  then  and  there  at  the  time  dul^ 
except  and  saves  herein  Ms  exceptlou.) 
"A.  No,  sir. 

**Q.  Feel  of  them  and  see  if  yon  ever  ttit 
Iftem  diat  ni^t?  (Defendant's  ooansel  objectai, 
because  this  is  the  defendant  and  for  aame  rea> 
sons.) 

"By  the  Oourt:  The  objection  Is  overruled. 
(To  the  overruling  of  wliich  objection  defend- 
ant's counsel  did  then  and  there  at  the  tims 
duly  except  and  saves  herein  bis  exception.) 

-A.  Yes,  sir;  I  probably  did." 

Practically  jill  of  that  part  of  the  cross- 

ezamlnatioD  above  quoted,  Ineludlng  tlw 
clothes  exhibited  In  connection  with  same,  r*> 
Inted  to  matters  whidi  bad  not  been  brou^t 
out  or  referred  to  In  dilef.  In  addition 
thereto,  the  truth  of  the  matters  referred 
to  In  sntd  questions  was  assumed,  altbougb 
defendant  was  standing  upon  the  general 
Issue,  and  with  some  evidence  contradicting 
some  of  the  assumed  facts.  By  way  of  Il- 
lustration, the  first  question  above  quoted 
reads: 

"Q.  Do  you  know  how  the  prosecntinc  wit- 
ness got  that  black  and  blue  mark  six  inches 
long  and  half  an  inch  wide  on  her  back?" 

This  question  Improperly  related  to  matters 
not  referred  to  In  chief,  and  It  assumed  that 
the  alleged  marks  upon  the  body  of  prosecu- 
trix existed.  In  the  face  of  the  ^eral  Issue 
pleaded  by  defendant. 

The  evidence  In  r^rd  to  the  matters 
above  referred  to  had  been  placed  before  the 
Jury  In  detoIL  It  is  evident'  from  the  dra- 
matic way  in  which  the  above  questions  were 
propounded  and  the  answers  obtained,  with 
the  sanction  of  the  court,  that  they  were  very 
prejudldal  to  the  rights  of  defendant,  and 
had  mudi  to  do  with  the  extent  of  the  pun- 
ishment In  this  case.  We  feel  constrained  to 
observe,  after  reading  the  above  examination, 
that  the  questions  projtounded  yr&re  Intended 
to  browbeat  and  discredit  defendant  before 
the  Jury,  and  evidently  bad  the  desired  effect. 
The  foreg<dng  cross-examination  of  defend- 
ant, in  reytect  to  matters  not  brought  out  or 
referred  to  in  bis  direct  examination,  was  nut 
only  preJudU^.  but  In  direct  conflict  with 
our  organic  and  statutory  law.  Section  23 
of  article  2  ot  our  Constitution ;  section  403ti, 
R  S.  1019 ;  State  v.  Drew,  21B  S.  W.  106. 107 ; 
State  V.  Bowman,  272  Mo.  loc.  clt  501, 189  S. 
W.  161;  State  t.  Goodwin,  271  Uo.  loc.  dt  81 
and  foL,  185  8.  W.  725;  State  T.  Sweatengln, 
269  Uo.  loc  cit  186,  180  S.  W.  268;  State  t. 
Pfeifer,  267  Mo.  loc.  dt  80,  183  S.  W.  337; 
State  T.  Kyle,  177  Mo.  659.  70  &  W.  1014. 
The  above  cross-ocaminatlaa  of  defendant 
was  not  only  Impn^ter,  but  the  dramatic 
manner  In  which  tbe  prosecutrix's  dothes 
were  paraded  before  the  Jury  as  a  port  of 
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Uils  Iznpnwer  craw  csamlnatlon  web  well  cal- 
culated to  Intensify  a  teellng  of  preJwUce 
against  appelant. 

[4]  4.  Appellant  comiOalDs  of  the  rnline  ot 
the  trial  oonrt  In  refusing  to  strike  ont  a  part 
of  the  testimony  <tf  Dr.  Bridges.  The  latter 
testified  in  clil6f,  at  tbe  instance  of  the  state, 
that  he  noticed  discoloration  on  some  of  pros- 
ecutrix's dotbing.  The  fonowing  then  oo- 
curred: 

"Q.  Und«r  your  opioion,  what  made  those  dis- 
ooloratlons  on  those  garments?  A.  /  thought 
Mhe  had  been  mUtreated.*'  (Italics  ours.) 

ThB  conrt  thereupon  overruled  defendant's 
motion  to  strike  oat  the  above  answer  as 
■Imply  a  otrndurion  of  the  witness.  While 
tbe  question,  as  a«ked,  ndght  properly  have 
been  oUected  to  on  the  ground  that  the  an- 
swer of  the  witness  would  be  an  invasion  of 
the  province  of  tbe  Jury,  yet  the  defeodant 
waa  not  bound  to  anticipate  that  theVltnees, 
In  answering  the  Question,  would.  In  legal 
effect,  give  It  aa  his  opinion  tiiat  deCmdant 
bad  mped  the  proaecutrix.  Coder  the  dr- 
eumstancea,  the  trial  conrt  shoold  have  sns- 
tained  defendant's  motion  to  strike  oat  said 
answer. 

[i]  S.  Appelant  oomplalns  of  the  action  of 
the  court  In  giving  to  ttie  jury  at  the  Instance 
of '  the  state  Instnictlon  numbtted  6,  which 
reads  as  follows: 

*Tte  court  inBtructs  the  jury  that  in  determine 
inff  ufMher  or  not  the  defendant  foroihly  ravish- 
e4  the  proMftmtino  ioitneat  po«  may  take  into 
eoneidmntiiM  the  pj^ttool  strenffth,  ability,  and 
power  of  tho  proaeevtimff  «&Une««  and  the  defend 
mnt  at  Me  Umo  of  the  oBeged  oHmae,  the  ph^ei- 
ool  eoiidittoi^  of  M«  j»rOfeo»tiiv  vtitneea,  and  the 
condition  of  her  ohthiiig  imme^telv  after  time 
it  is  oharaed  tho  act  oomplaiined  of  leaa  commu- 
ted, together  with  all  the  testioHmy  and  other 
&cts  ukd  circumstancM  in  tbe  cas&"  (Italics 
onra.) 

Hie  foregoing  Instruction  Is  a  palpable 
comment  on  a  portion  of  the  evidence  givoi  In 
bdialf  of  tbe  state.  Why  should  the  court 
emphasize  the  fact  that  the  Jury  ought  to 
OHislder  the  physical  strength  of  defendant 
and  tbe  prosecutrix,  as  well  as  the  latter's 
clothing,  etc..  leaving  in  the  background  the 
substantial  evidence  tending  to  show  that  the 
prosecutrix,  at  the  preliminary  trial,  testi- 
fied to  a  different  state  of  facts  from  what 
her  evidence  disclosed  at  the  trial?  Why 
was  it  necessary  for  the  court  to  call  especial 
attention  to  the  matters  aforesaid,  and  yet 
fall  to  advise  the  Jury  to  consider  the  con- 
duct of  proeecotrix  while  with  defendant  on 
prior  oocaslons?  Instruction  8,  given  In  be- 
half of  defendant,  pr<^rly  advised  the  Jury 
to  oMislder  all  the  facta  In  evidence.  This 
was  sufflclent,  without  emphasizing  the  above 
facts,  as  Indicated  In  said  Instmctlon.  Hie 
giving  of  same  was  not  only  unfair  to  defend- 
ant *oA  a'  violation  of  our  statute  (section 
4088^  JL  S.  lftlI9t  bat  In  contravention  of 


aw.) 

the  law,  ai  dedaied  In  nnmerons  ded- 
sitots  at  this  court,  some  <tf  ^rtikih  are  as 
foUows:  State  v.  AdUna,  226  S.  W.  loc. 
dt  962,  983;  State  v.  Flab.  196  S.  W.  loc. 
dt  908;  State  t.  Hallodi.  2eo  Ha  loc.  dt 
239,  190  S.  W.  266;  State  r.  Bogers.  258 
Mo.  loa  dt  412,161S.W.770;  State  T.Shaf- 
fer, 253  Ma  loc  ctt  337, 161  S.  W.  805;  State 
V.  Mitchell,  229  Mo.  loc.  dt.  697,  129  S.  W. 
917,  138  Am.  SL  Eep.  425 ;  State  v.  Ruther- 
ford, 152  Mo.  loc.  dt  133,  53  S.  W.  417 ;  State 
V.  Reed,  137  Mo.  loc.  dt  130,  88  S.  W.  574 ; 
State  V.  McCanon,  51  Mo.  160. 

In  State  v.  Adblns,  225  S.  W.  loc.  dt  982, 
983,  we  reversed  and  remanded  the  cause  on 
accoant  of  the  giving  of  an  Instruction  very 
similar  to  the  one  above  mentioned. 

6.  Other  matters  have  been  briefed  by  ap- 
pellant's counsel,  including  the  validity  of  the 
information,  et&,  but  as  these  <]uestions  are 
not  likely  to  arise  on  a  retrial  of  the  case, 
we  have  not  deemed  It  necessary  to  pass  up- 
on same. 

On  account  of  the  errors  heretofore  pointed 
out,  the  cause  la  reversed  and  remanded  for 

a  new  trial. 

WHITE  and  MOZLEI,  CO.,  concur. 

PER  OUBIAM.  The  foregoing  vgibdosi  of 
RAILEr?,  c,  Is  bereby  adopted  as  tbe  oi^nlon 
of  the  court 

All  concur ;  DAVID  E,  BLAIR,  J.,  In  sep- 
arate opinttm  and  WALKER,  J.,  in  separatiB 
oplnUm,  In  whldi  pATID  B.  BLAIR,  J., 
oonoiin. 

DAVID  B.  BLAIR,  3.  (concnrring).  I  am 
unable  to  agree  with  13ie  conclusion  readied 
In  paragraph  8  of  tbe  majority  opbilon.  In 
the  statement  of  tacts  it  appears  that  defend* 
ant  bad  testified  that  he  and  tbe  prosecutrix 
stopped  tax  the  way  home  and  that  he  had 
sexnal  Interooursa  with  her,  but  did  not  force 
her.  Wim  this  admission  tram  defendant  It 
was  propor  to  ask  defendant  for  an  explana- 
tion ot  tbe  condition  of  the  body  of  proae- 
cutrix and  of  the  dotblng  which  she  testi- 
fied she  wore  on  the  night  of  the  alleged  as- 
sault The  questicms  may  be  objectionable 
on  the  grotmd  that  they  assumed  the  truth  of 
the  matters  referred  to  therein,  but  no  such 
objections  were  made  thereto  by  defendant 
The  objections  made  were  that  tbe  various 
questions  were  improper  cross-examination 
of  tbe  defendant 

Even  tiiongb  the  defendant  had  not  been 
asked  in  direct  examination  to  explain  the 
condition  of  prosecutrix  and  her  dothes,  If 
the  bruises  were  received  by  her  and  her 
dothes  were  torn  at  the  time  of  the  alleged 
assault  such  facta  tended  strongly  to  con- 
tradict defendant's  testimony  that  prose- 
cutrix willingly  yielded  to  him.  As  was  said 
in  State  T.  Foley,  247  If  a  loa  ctt  638»  IAS 
S.  W.  1018: 


Digitized  by 


Googl 


690 


231  SOUTHWESTERN  REFOBTEB 


*^asi  he  be  asked  I?  hie  coansd  'to  tell  what 
happened  there/  actually  tell  part  of  it,  and 
tbva  take  refuge  in  the  statutory  privilege?  We 
think  not.  The  state  need  not  categorically  fol- 
low what  was  said  in  his  chief  examination." 

I  agree  with  the  conclusions  reached  In 
paragraphs  4  and  5  of  the  majority  opinion, 
and  therefore  concur  In  the  result  reached  by 
the  learned  CbmmlBdoner. 

WALKER,  J.  I  concur  In  the  majority 
opinion  with  the  modification  that  It  should 
bold  that  the  motion  to  quash  the  Informa- 
tion was  properly  overruled.  Although  nei- 
ther the  affidavit  of  the  prosecuting  attorney 
nor  the  prosecuting  witness  was  indorsed  on 
the  information,  the  latter  alleges  that  it  was 
based  upon  the  affidavit  of  the  prosecuting 
witness,  which  was  filed  with  the  clerk  and 
is  to  the  same  effect  as  the  Information. 
This  procedure  constitutes  a  sufficient  com- 
pliance with  the  requirements  of  sections 
3849  and  3850,  R.  S.  1919,  and  has  met  with 
the  approval  of  this  court  In  State  v.  Schaet- 
tler,  181  Mo.  173. 175, 185,  79  S.  W.  1123. 

DAVID  SI  BLAIB,     concurs  herdn. 


STATE  V.  NELSON.    (No.  22620.) 

(Supreme  Court  of  Miasoari,  Division  No.  2. 

May  26, 1921.) 

1.  Homicide  «=>309(2)— Evideaoe  held  t»  Jas- 
tify  eliarge  of  maaslaughter. 

Bvidecce  from  which  it  could  have  been 
found  that  deceased  was  killed  by  a  second 
■hot  fired  after  he  had  retreated  aome  distance 
justifies  a  charge  on  manslaufihter,  although  de< 
fendant  claimed  he  fired  only  one  shot  and  the 
evidence  of  the  drcumstances  aurroan^g  the 
firing  of  that  shot  showed  that  it  waa  either 
justified  or  unprovoked,  but  inch  Instruction, 
since  Acts  1919,  p.  256,  abolishing  all  degrees 
of  manslaughter,  should  be  fiven  generally  un- 
der Bev.  St  19ia  f  823& 

2.  Homielda  «ss»297--Evary  faot  wMoh  wenM 
Jastlfy  Host  be  eirilnltted. 

In  prosecution  for  homicide,  any  fact  which 
the  evidence  tends  to  show  would  jastlfy  the 
killing  must  be  submitted  to  the  jury  in  order 
to  sustain  his  conviction,  even  though  requests 
of  defendant  for  submission  of  such  facta  were 
not  in  proper  form. 

3.  Homicide  «=>300(I2)— FaJlnreto  ehari*  m 
self-defense  agalast  attack  hy  oompanloaa  of 

deceased  held  error. 
Where  the  evidence  showed  that  deceased 
and  his  two  companions  were  acting  togtfaer, 
and  that  the  assault  upon  defendant,  which  he 
claimed  as  justification  for  the  shooting,  waa 
made  by  one  of  the  companions,  it  was  error  to 
give  an  instruction  on  self-defense,  which  relat- 
ed only  to  def  enae  against  deceased,  and  did  not 
indude  the  ri^t  of  defendant  to  defend  him- 


self against  an  attack  by  any  one  of  the  three 
.companionB. 

Appeal  trout  Oiimlnal  Court,  JntAsrai 

County;  E,  E.  Porterfleld,  Judge. 

Aaron  Nelson  was  convlcte*}  of  manslaugh- 
ter in  the  fourth  degree,  and  he  appealSL 
Reversed  and  remanded. 

Dickinson  &  Hill  man,  of  Kansas  City,  tot 
appellant 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Mar- 
shall Campbell,  Sp.  Asat  Atty.  Gen.,  for  the 
States 

WHITE,  O.  On  December  2, 1919,  the  de- 
fendant, a  colored  man,  .waa  put  upon  Ms 
trial  charged  In  the  information  with  mur- 
der In  the  second  degree.  In  that  he  killed 
one  Walter  L.  Bell,  a  white  man.  Tlie  Jury, 
December  8d,  found  him  guilty  of  manslangb* 
ter  In  the  foiurth  degree,  and  assessed  hl» 
pimlshment  at  two  years  in  the  state  pei^ 
itentiary.  He  appealed  from  that  jndsmenL 

The  defendant  was  a  small  lame  nesro; 
he  k^  a  low-grade  rooming  house  tar  Ne- 
groes end  Mexicans  at  805  West  FUtb  stzeet, 
In  Kansas  City,  Mo.  On  the  nl|^t  of  Jmw 
1,  1919,  Walter  L.  Bel,l  and  tiro  compankn^ 
Frank  Weeks  and  Alva  B^we,  were  round- 
ing im  the  drinking  ndncM  In  Kansas  City. 
They  tad  beoi  drinking  at  various  idsces, 
chiefly  a  spedes  of  wine  called  "Dago  Bed." 
This  liquor,  designated  fay  coansel  for  de- 
fendant aa  a  **morat  anKsthetit^"  possessed 
a  qoallty  whi4^  anbnated  the  drinker  with 
an  immediate  and  urgent  desfre  Cor  mora 
About  12:80  13iat  night  the  three  men  went 
up  the  stairs  to  the  entrance  of  Nelson's 
place,  and  were  admitted  becanae  Ndsra 
knew  B^e.  It  aK>eara  that  Nelson  had 
an  arrangement  hy  which  he  could  observe 
who  was  coming  and  admit  only  his  Mends. 
Tfa^  asked  Ntison  for  wine;  he  c^ered 
them  beer.  Having  partaken  ot  Dago  Bed, 
th^  did  not  want  beer.  Tbey  vers  In  Nel- 
son's parlor  for  a  fev  mlnntes,  and  what 
happened  tbere  for  a  tlnae  was  of  lUfle  sig- 
nificance, according  to  the  liasy  recollection 
of  Bebee  and  WeAs.  They  naked  Nelson 
to  play  some  {deces  aa  his  VIctnda;  he 
played  two  plecea,  and  th^  paid  him  10 
cents  for  It.  Wtdle  th^  were  then,  aoeord- 
Ing  to  We^s,  smne  <me  reached  In  from 
another  room,  and  palled  Bell  In  tben^  and 
Weeks  readied  In  and  palled  him  bade. 

After  the  ptecea  were  played  on  the  Vlc- 
trola  two  colored  persoas  came  In;  WedES 
was  nncertaln  whether  It  was  a  man  and 
woman  or  two  men.  Tha  three  then  started 
to  leave;  Impdled  to  a  ratlier  ezpedltloaa 
exit  by  a  gun  in  Nelson's  hand,  and  pointed 
toward  -them.  No  uplanatlon  is  given  by 
either  Weeks  w  Bebee  as  to  the  cease  at 
Nelson's  menacing  them  with  his  weapon. 
He  followed  them  to  the  head  of  the  stain 
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u  flier  mre  stftrttag  down  with  the  gnn 
IK^tliig  towards  them.  Bebee  had  In  his 
hand  a  quart  bottle  from  which  they  had 
onptled  the  Dago  Bed  before  they  wait  np 
to  N^scm'a  place.  With  thia  bottle  he  struclc 
Nelson  over  the  head,  cutting  him  and  shat- 
tering the  bottlft  Nelson  than  fired  down 
tbe  stairway.  The  Dntdi  courage  Instilled 
by  the  potent  Dago  Red  waa  inadequate  to 
brace  them  i^tnst  firearms,  and  the  three 
fled  predpltately  down  the  stairs.  They 
ran,  according  to  Bebe^  bat  "nmnlng"  ac* 
oordlng  to  We^s  was  not  safBdently  deeerlp- 
dve  of  the  expeditious  flight;  he  said  they 
"fdl  down  tiw  steps."  They  got  to  the  street 
and  ran  west  on  Fifth  street^  .when  another 
shot  was  Una  and  Bell,  who  was  behind, 
fdl  to  tbe  Btdewalfc;  he  was  dead  wben  one 
of  the  witnesses  got  to  him. 

Serenl  .witnesses  beard  the  second  shot 
and  some  testlfled  it  cai^e  from  a  window 
up  stairs,  and  me  swore  it  was  fired  from 
the  sidewalk  at  tbe  foot  of  tbe  stairs,  ^e 
tnllet  struck  Bdl  nearly  In  tbe  center  of 
the  back  of  tbe  nedc,  at  the  root  of  the  hair; 
it  paraed  between  th»  vertebrs  and  oat 
tbiQiu^  tbe  month,  breaking  two  upper 
teeth.  Tbere  was  an  abrasion  on  tbe  fore- 
head, contusions  In  finmt  of  tbe  rli^t  ear, 
and  eota  on  top  (tf  tbe  head.  Tlwre  .was  a 
fractnre  of  the  skull.  He  opinion  of  the 
physldaa  who  made  the  post  mortem  was 
that  the  ballet  passed  through  tbe  rertebne 
and  caused  almcot  Instant  deatb;  that  after 
being  wonuded  the  deceased  could  not  have 
ran  any  distance,  but  would  hare  collapsed 
at  OQca  nie  physician  further  said  the 
fincture  of  Oe  dniU  might  have  been  caused 
by  his  fall  forward  on  the  sldemlk  after  he 
was  shot. 

Vtlatm  tflstUed  Qiat  be  was  In  his  parlor 
.when  ttaa  heUl  TKDg',  be  wait  to  the  door, 
and  Uie  ttiree  men  came  in  and  began  at 
oBce  to  hit  bbn  with  the  bottle;  he  always 
carried  a  gun  at  that  time  of  night.  He 
was  somewhat  stunned  by  tbe  blows,  and 
fired  only  once.  His  plst(fl  waa  found  by 
tbe  ofllcera  hidden  behind  the  piano,  and 
two  empty,  freshly  fired  shells  were  found 
in  It  He  admitted  that  after  he  had  fired 
be  went  bade  in  a  room  and  ttild  some  girl 
^0  was  In  there  that  the  law  would  be 
there  soon. 

Defendant  Introdnced  erld^ice  of  aevwal 
witnesses,  who  swore  that  be  had  a  good  rep- 
utation as  a  peaceable  and  law-abtdlng  dtl- 
un. 

[t]  I.  Appellant  assigns  errw  to  tbe  ao- 
tl<ai  of  tbe  trial  court  In  giving  the  Jury  an 
iDstmcUon  anthorialng  a  nrnvlctlon  for  man- 
daughter.  The  argument  Is  that  there  was 
an  attack  with  a  deadly  weapon  whldi  Jus- 
tiOed  his  firing  In  seU-defense.  If  his  tes- 
timony, and  the  more  favorable  interpreta- 
tion of  the  state's  testimony,  should  be  ap- 
plied, it  Is  argued,  it  was  self-defense  or 
nothing,   Any  ftot  which  the  jury  might 
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beliere  would  mitigate  the  homldde  would 
Justify  an  acquittal  Hie  argument  pro- 
ceeds upon  the  theory  that  Bell  waa  hit 
by  the  first  shot  wblcih  Nelson  aant  down 
the  stairs. 

The  state's  evidence  traids  to  sbocw  that 
the  fatal  shot  was  fired  while  the  three  men 
were  flying  down  the  street  after  Nelson 
had  ran  a  distanoe  at  from  60  to  90  feet 
frmn  the  foot  ot  the  stairway,  and  that  It 
waa  the  second  shot  which  killed  him.  At 
that  time  there  .was  no  room  whaterw  for 
self-defense.  Tbe  act  at  lOlA  abolished  aU 
degrees  of  manslaughtu.  Acts  of  ISIO,  p. 
266;  State  v.  Bird,  228  S.  W.  751,  loa  dt. 
763.  On  another  trial  with  the  same  evi- 
dence an  instruction  on  manslaughter  gen- 
erally sliould  be  given  under  section  8286^  B. 
S.  1919. 

II.  Appellant  astfgns  wror  to  the  giving 
of  Instruction  No.  9,  as  fbUows: 

"The  court  instructs  the  jury  that  If  you  find 
and  believe  from  the  evidence  that  tbe  defend- 
ant shot  and  killed  the  deceased,  and  at  the 
time  he  shot  him  defendant  apprehended,  and 
had  reaaonabie  cause  to  apprehend,  that  tbe 
deceased  was  about  to  kill  defendant,  or  to  do 
him  some  great  bodily  Injuty.  then  be  had  the 
right  to  shoot  in  his  own  defense.  It  ia  not 
necesBary  that  the  danger  should  have  been  ac- 
tual and  about  to  fall  on  him,  but  it  is  neces- 
sary for  him  to  have  apprehended  it,  and  that 
there  should  have  been  at  the  time  he  shot  the 
deceased  reasonable  cause  fdr  such  apprehen- 
don.  It  ia  for  you  to  aay  from  the  evidence  hi 
the  case  whether  the  defradant  did  apprehend, 
and  bad  reasonaUe  eavae  to  appreboid,  that 
such  impending  barm  waa  about  to  fall  on  him 
at  the  time  be  shot.  If  yon  find  and  beUeve 
from  the  evidence  that  he  did  not  have  reason- 
able cause  to  apprehend  that  such  danger  was 
impendiug  at  the  time  he  shot,  then  be  is  not 
Justifiable,  hia  apprehending  hhnaelf  In  dang'er 
is  not  sufficient;  he  most  have  bed  reasonable 
cause  to  apprehend  It  and  of  that  you  are  to 
determine  from  all  the  facts  and  dreomatanees 
In  tbe  case." 

It  vrlU  be  noticed  that  this  Insttuction  au- 
thorizes an  acquittal  on  tbe  ground  of  self- 
defense  only  If  the  "defendant  apprehend- 
ed, and  had  reasonable  cause  to  apprehend, 
that  deceased  was  about  to  kill  defendant 
or  do  him  some  great  bodily  Injury." 

[2]  The  defendant  asked  several  instruc> 
tlons  covering  self-defense  in  which  the  Jury 
were  directed  to  acquit  If  the  defendant 
had  good  reason  to  believe,  and  did  believe, 
he  was  In  such  danger  from  any  or  all  of  the 
defadants.  Tliese  were  all  refused.  Wheth- 
er these  Instmctl<ms  were  In  v'rapet  fbrm 
we  need  not  consider. 

It  Is  said  by  this  court  In  the  case  of 
State  T.  McBroom,  23S  Mo.  loc  dt.  490,  141 
&  W.  1121: 

*1n  a  criminal  case  every  issuable  fact  neces- 
sary to  establish  the  state's  case  must  bt  sub- 
mitted to  the  ifur," 
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Any  Act  whldi  tbe  evidence  tends  to  ihov 
woold  Jnsti^  a  bomidde  most  be  submitted 
to  the  jury  lor  detwmJlnatlwi  in  order  to 
authorise  a  conTictl<m.  State  t.  Harris,  232 
Mo.  loc  dt.  82S,  m  S.  W.  635;  State  t. 
Starr,  244  Mo.  loc  dt.  180,  148  8.  W.  862; 
State  T.  Sdimiilbach,  243  Mo.  loc  dt.  688. 
147  S.  W.  966.  For  instance,  where  a  de- 
fendant charged  with  a  crime  has  fled, 
and  th^  is  evidence  to  show  some  other 
cause  of  the  flight  than  an  attempt  to  escape 
^stlce,  it  is  error  to  give  the  ordinary  In- 
struction on  the  presumption  of  the  right 
to  flight  without  conatderlnsOieaiiallflcaticHi 
of  snch  facts. 

[3]  In  this  case  tbe  three  companions  were 
together,  and  were  acting  together,  and  the 
assault  upon  tbe  defendant  was  made  by 
Bebee  and  not  Bell.  From  the  evidence 
it  is  possible  to  Infer  that  the  first  shot 
was  the  fatal  one.  The  instruction  should 
have  Incorporated  a  direction  that  If  tbe 
Jury  found  the  three  pctsoqs,  or  any  one 
ct  tibem,  assaulted  the  defendant,  and  he 
believed,  and  had  reasonable  cause  to  be- 
lieve, they  or  either  of  them  was  about  to 
kill  him  or  do  him  great  bodily  injury, 
he  had  a  right  to  shoot  In  s^-defense.  This 
precise  qnestion  was  passed  upon  by  this 
ooort  in  tbe  case  of  State  v.  Adler,  146  Mo. 
18.  loc  dt  23,  24,  26,  47  S.  W.  TM.  Under 
that  authwity  the  Attorney  General  coo- 
fosses  error. 

Other  errors  are  assigned  to  the  action  of 
tbe  court  In  tbe  conduct  of  tbe  trial  which 
yn  deem  It  unnecessary  to  review,  because 
the  Btme  Inddente  probably  would  not  oc- 
cur In  another  trial. 

VBiB  Judgment  Is  reversed,  and  the  cause 
mnanded. 

SAILBY  and  If OZI^,  OCL,  concur, 

PER,  CUBIAM.  The  foregoing  opinion  by 
WHITk,  G,  la  adopted  as  the  (^InKn  at 
the  court. 

All  the  Judges  concur. 


STATE  V.  MoBRIDE.    (No.  22656.) 

(Supreme  Court  of  MlsBOuri,  Division  No.  2. 

May  26, 1921.) 

I.  Indlotment  aad  informatloa  «=»30  — Indlet- 
■•■t  for  lantesy  act  iMafflolMt  at  to  retiira 
ky  granil  Jui>,  tto. 
An  indictment  for  larceny  of  an  automobile, 
having  the  proper  recitals  and  charging  the  of- 
fense in  the  language  of  the  statute  defining 
grand  larceny  (Bev.  St.  1919,  S  S312).  being 
signed  hi  due  form  by  the  prosecuttng  attorney, 
as  required  by  section  3883,  and  indorsed  a  true 
bfll  by  the  foreman  of  the  grand  Jury,  in  ac- 
cordance with  section  3SS2,  is  not  insufficient 


for  lack  of  shewing  it  was  returned  hj  a  law- 
fully constituted  grand  jury  and  that  It  was  not 
signed  by  the  foreman. 

2.  IstfletMivt  and  lafomallM  «s>l9S— lrr*i«- 
larity  In  ladlotnaat  for  lareeay  eared  by  etat- 
■te  of  Jeofail*. 

If  there  was  any  irregularity  In  an  in£et- 
ment  for  larceny  of  an  automobile  or  fallnre  to 
state  that  the  grand  Jury  had  been  regulaiiy  im- 
paneled for  the  county,  it  was  cured  by  the 
statute  of  JeofaUfl  (Bev.  St  1919,  S  3908). 

3.  Wnnestas  «S3350  —  Defendaat  Mbject  ta 
oross-examiaatlea  to  prove  prior  coavlotloas. 

Despite  Bev.  St  1919,  S  4036,  limiting 
cross-examination  of  defendant  to  matters  re- 
ferred to  in  his  examination  in  chief,  etc,  un- 
der section  6439,  a  defendant  who  takes  the 
stand  in  bis  own  behalf  is  subject  to  cross-ex- 
amination to  prove  prior  convictions  of  crimi- 
nal offenses  to  affect  his  credibility,  and  it  is 
proper  to  show  what  crime  he  has  been  convict- 
ed of  as  well  as  th^  mere  fact  of  conviction. 

4.  Criminal  law  ^s»723(3)— Argument  of  pras- 
eonting  attonay  referring  to  prsvalMce  of 
partienlar  wlm*,  eta,  act  error. 

In  a  prosecution  for  larceny  of  an  automo- 
bile, it  was  not  error  for  the  prosecuting  attor- 
ney, in  argument  to  tiie  jury,  to  refer  to  tbe 
prevalence  of  tbe  particular  crime,  and  to  n^e 
the  jury  to  do  Oieir  duty  with  that  in  view, 
and  to  argue  that  it  would  be  a  reflection  on 
them  to  fail  to  convict  and  assess  the  maximum 
punishment  under  the  evidence  before  them. 

5.  Criminal  law  «=»7I3— ArgamMis  at  pma- 
eutins  attorney  refsmd  to  ud  bated  w  wh 
denoe  legitimate. 

The  prosecutinc  attorney's  statements  to 
the  jury  in  argument,  whether  he  characterizes 
defendant,  the  quality  of  his  crime,  or  urges 
the  jury  to  do  their  duty,  are  always  legitimate 
when  referred  to  and  bsaed  upon  the  evidence 
before  the  jury. 

6.  Crlralsal  law  «=»875(3)— Vardlot  aader  In- 
dictment finding  defendant  guilty  as  charied 
la  Information  not  error. 

In  a  prosecution  under  an  indictment,  ver- 
dict flndiog  defendant  guH^  as  diarged  ia  tbe 
information  was  not  error. 

7.  Larceny  «=»77(2)— Instrvetioa  la.relatloa  to 
recent  possession  of  stolen  property  sustain- 
ed by  evidenoe. 

In  a  prosecution  for  larceny  of  an  automo- 
bile, instruction  in  relation  to  the  recent  pos- 
session of  stolen  property  he^  sustained  by  evi- 
dence. 

Appeal  from  Orimlnal  Ooort,  Jackaoo 

Cowty;  D.  B>.  Forterfldd,  Judge. 

John  McBride  was  convicted  of  grand  lar- 
ceny,  and  he  appeals.    Judgment  afllrmed. 

Bellemere  A  Langsdolok  of  Kansas  City, 

for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Robert  J. 
Smith,  Asst.  Atty.  Gen.,  for  the  State. 

WHITE,  C.  The  appellant  was  convicted 
In  the  criminal  court  of  Jacbson  county  of 
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grand  larceny.  He  was  charged  with  having 
stolen,  Atignst  4, 1019,  a  Ford  automobile  of 
the  value  of  $500,  the  property  o£  W.  0.  EI- 
dridge. 

The  evidence  for  the  state  showed  that 
Monday,  Aognst  4,  1919,  Bldrldge  owned  a 
Ford  automobile,  for  which  he  had  paid 
$586  a  month  before.  On  that  date  he  parked 
bis  car  at  Electric  Park,  in  Kansasf  City, 
abont  8:30  p.  m.  He  returned  an  hoar  later 
and  found  his  car  gone.  He  next  saw  the 
car  OD  Angnst  9th,  at  Lawrence,  Kan.,  where 
he  Identified  It  and  took  it  away.  He  Identi- 
fied it  as  his  car  by  a  nomber  of  articles  he 
had  1^  under  the  back  seat,  besides  the  reg- 
ular kit  of  tools  that  came  with  the  car.  He 
also  identified  It  by  appliances  he  bad  at- 
tached to  it;  a  switch  on  the  dash,  a  coil 
lock,  wiring  for  the  tail  light,  a  cut-out,  and 
other  things.  When  he  recovered  the  car  the 
city  license  plate  was  absent;  the  motor 
number  on  the  car  had  been  changed. 

The  undersherifF  at  Lawrence,  Kan.,  arrest- 
ed the  defendant  with  the  car.  The  def^d- 
ant  gave  his  address  as  Kansas  City,  and  his 
name  as  WDllam  Hunter;  the  Jailer  booked 
Mm  by  that  name.  He  said  he  had  worked 
for  the  Metropolitan  Street  Railway.  He 
exblblted  a  bill  of  sale  dated  the  6th  day  of 
August,  1919,  whereby  one  C.  V.  Emery  sold 
and  assigned  the  automobile  to  William  Hun- 
ter. He  said  he  left  Kansas  City  after  the 
bin  of  sale  waq  made.  The  def^dant 
claimed  to  own  the  property,  but  made  no 
attempt  to  retain  it  or  recover  possession 
after  it  was  taken  from  him  by  the  sheriff. 
He  attempted  an  alibL  Some  relatives  of  his 
wife  testified  that  he  was  visiting  his  wife's 
slstw  at  flf  f&rm  near  Lawrence,  Kan.,  on 
Sunday  and  Monday,  August  3  and  4,  1919, 
and  remained  there  until  10:30  at  night,  Mon- 
dar,  August  4th,  which  would  cover  the  time 
at  whldi  the  automobile  disappeared. 

Defoidant  also  Introduced  witnesses  to 
prove  they  saw  him  purchase  the  automobile 
in  Kansas  City,  Angast  6tfa.  He  denied  that 
he  gave  his  name  as  William  Hunter,  but  tes- 
tified that  he  knew  a  man  by  that  name; 
that  William  Hunter  was  a  motorman  on  the 
Boanoke  line;  that  the  bill  of  sale  from 
Emery  to  Htinter,  which  was  offered  in  evi- 
dence, was  In  Hnnter's  possession  wh^  the 
defendant  bought  from  Hunter  the  automo- 
bile In  question.  Neither  Hunter  nor  Emery 
was  produced  at  the  trial.  Defendant  ex- 
plained that  on  Friday  before  the  Monday  on 
which  the  car  Is  said  to  have  been  stolen  be 
met  a  man  In  Kansas  City  with  a  Ford  car 
for  sale.  The  man  told  him  he  was  going  to 
St.  Joseph  and  would  return  and  let  him 
have  it  for  $500  when  he  came  back,  if  In 
the  meantime  he  did  not  sell  it  He  said  be 
would  be  back  Tuesday,  August  5th.  Tues- 
day morning  the  defendant  arrived  In  Kan- 
sas CI^  and  Hunter  showed  up  with  the 
car;  he  paid  Hunter  $500  for  it  and  the  trade 
was  concluded  the  next  day,  the  6th,  by  the 
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deliver  of  the  car  and  ttu  bill  of  sale.  The 
defendant  explained  that  he  had  the  money 
In  Us  pot^t  to  pay  for  It,  some  ot  which  he 
obtained  from  his  wife  and  the  rest  he  had 
carried. 

The  Jury  avtnmed  a  verdict  of  guilty  and 
assessed  the  defendant's  punishment  at  three 
years'  imprisonment  in  the  penitentiary. 
From  that  Judgment  he  appealed.  He  has 
filed  no  brief,  and  we  have  recourse  to  the 
motion  for  new  trial  to  find  If  any  errors 
have  been  committed  and  ^ewrred  for  re- 
view. 

[1]  L  It  Is  claimed  that  the  indictment  Is 
insufficient,  in  that  It  is  not  shown  It  was  re- 
turned by  a  lawfully  constituted  grand  Jury, 
and  that  it  was  not  signed  by  the  foreman. 
The  indictment  has  the  proper  recitals,  and 
charges  the  offense  in  the  language  of  the 
statute  defining  grand  larceny  (section  3312, 
R.  S.  1919).  It  Is  signed  In  due  form  by  the 
prosecuting  attorney  (section  8885,  R.  8. 
1919).  and  Indorsed  "a  trte  bin"  by  the  fore- 
man of  the  grand  Jury,  In  accordance  with  sec- 
tion 3882.  a.  S.  1919.  State  T.  Campbell,  210 
Mo.  loc.  dt  215. 109  S.  W.  706,  14  Ann.  Gas. 
40S. 

[2]  We  cannot  discover  In  the  indictment . 
any  Irregularity  or  failure  to  state  that  the 
grand  Jury  had  been  regularly  Impaneled  for 
Jackson  comity.  If  there  was  such  Irregu- 
larity, it  was  entirely  cured  by  the  statute  of 
Jeofails  (section  8908.  B.  S.  1919). 

[3]  II.  The  defendant  while  on  the  witness 
stand  testified  that  he  had  served  a  term  in 
the  Missouri  state  poiltentlary  at  JetFerson 
Oity.  On  cross-examination  the  state's  attor- 
ney asked  him  what  he  was  In  the  state  peni- 
tentiary for.  This  was  objected  to;  objection 
overruled  and  exception  saved.  The  witness 
stated  he  was  in  for  grand  larceny.  The 
state's  attorney  then  asked  him  what  he  was 
in  Sing  Stng  prison  In  the  state  of  New  York 
for.  Def^dant  denied  that  tae  ever  was  in 
Sing  Sing.  To  this  question  the  defendant's 
attorney  objected,  and,  after  the  argnmenta 
of  some  length  which  followed,  the  court 
overruled  the  objection  and  the  state's  attor- 
ney changed  the  fona  of  bis  question  and 
asked  the  defendant  if  he  bad  served  a  term 
of  three  years  In  the  state  prison  at  Sing 
Sing,  N.  T.,  for  robbery.  Defendant  an- 
swered in  the  negative.  To  all  this  there 
was  objection  and  exception. 

Section  5439,  R.  8. 1919,  provides  that  any 
person  who  has  been  convicted  of  a  criminal 
offense  Is  a  competent  witness,  but  the  con- 
viction may  be  proved  to  affect  bis  credibil- 
ity, either  by  the  record  or  by  his  own  cross- 
examination.  This  section  .repeatedly  has 
been  held  to  apply  to  a  defendant  who  takes 
the  stand  in  his  own  behalf,  notwithstanding 
the  provision  of  section  4036,  which  limits 
the  cross-examination  of  defendant  to  mat- 
ters referred  to  In  his  examination  in  chief, 
but  provides  that  a  defradant  In  such  case 
"may  be  contradicted  and  Impeached  as  any 
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other  witness  In  the  case."  State  t.  Howe, 
228  S.  W.  loc.  dt  479;  State  t.  Spivey.  191 
Mo.  loc.  cit.  Ill,  90  S.  W.  81;  State  v.  SoT- 
eru,  22S  Mo.  loc.  dt.  691,  126  S.  W.  769; 
State  V.  Corrlgan,  262  Mo.  209, 171  S.  W.  51; 
State  y.  Johnson.  192  S.  W.  loe^cit.  442. 

If  the  defendant  may  be  Impeached  as  any 
other  witness.  It  Is  not  only  proper  to  show 
that  he  had  been  convicted  bnt  to  show  of 
what  crime  he  had  been  convicted.  If  the 
proaecutor  knew  or  had  Information  that  the 
defendant  had  served  a  term  in  the  peniten- 
tlary  of  New  York,  it  was  entirely  proper  for 
him  to  ask  the  witness  about  It,  although  he 
may  not  have  had  a  record  of  such  convic- 
tion In  a  form  to  be  admissible  in  contradlv- 
tlon  of  the  witness.  Be  took  his  chance  on 
tliat.  We  cannot  infer,  because  he  failed  to 
produce  the  record  after  the  defendant  de- 
nied his  conviction,  that  the  question  was  not 
asked  In  good  faith.  The  question  of  the 
prosecutor,  when  he  asked  the  witness  what  be 
had  served  in  Sing  Slug  for,  was  improper  as 
assuming  that  the  defendant  had  been  In  the 
penitentiary.  The  objection,  however,  was 
not  to  the  A>rm  of  the  question  but  to  the  sub- 
stance, and  we  cannot  say  the  defendant  was 
harmed  by  the  question,  since  it  only  tended 
to  elicit  the  same  answer  that  the  succeed- 
ing question  brought  He  had  the  advantage 
of  his  denial,  and  In  the  argument  had  the 
advantage  of  the  failure  of  the  state  to  at- 
tempt to  contradict  him  In  r^rd  to  it 
There  was  no  rereiBlble  error  In  the  cross-ex- 
amination. 

[4, 1]  III.  In  his  closing  argument  the 
prosecuting  attorney,  Mr.  Lee,  used  this  lan- 
guage: 

''I  said  any  automobile  thief  that  comes  into 
this  courtroom  could  get  on  the  witneas  stand; 
•  *  •  if  yon  ahould  come  down  here  with  tea- 
timony  aucfa  as  has  been  given  in  this  case  and 
lay  it  before  a  Jnry  of  12  men  and  they  brought 
in  a  ■  verdict  of  not  guilty,  wouldn't  you  be 
ashamed  of  that  jury?" 

ThB  prosecutor  then  urged  the  Jury  to  fix 
the  maximum  punishment,  and  used  tills  lan- 
guage: 

1  say  nothing  irill  stop  the  stealing  of  auto- 
mol^es  in  this  community  until  Jurora  Mill  go 
out  in  the  jury  room  and  be  bold  enough,  when 
the  testimony  warrants  it,  to  write  a  verdict  as- 
sessing the  maximmn  punishnieDt,  and  yon  are 
demonstrating  you  are  good  citizens  and  believe 
in  the  enforcement  of  the  law  when  yon  do 
that" 

It  l8  not  error  for  the  prosecutor,  In  hla  ar^ 
gnment  to  the  Jury,  to  refer  to  the  preral^ce 


of  crime  and  urge  the  Jotr  to  do  their  duty 
with  that  In  view,  and  argae  that  It  would  be 
a  reflection  upon  them  to  fall  to  convict  un- 
der the  evidence  before  them.  State  r.  Sher- 
man. 264  Mo.  loc.  dt  385, 175  S.  W.  73;  State 
V.  Banks.  258  Mo.  loc.  dt.  493,  167  S.  W.  5(K: 
State  V.  Rogers,  263  Mo.  399,  loc.  dt  415,  161 
S.  W.  770;  State  v.  Hyland,  144  Mo.  loc  dt. 
S13.  46  S.  W.  195;  State  v.  Elvlns,  14M.  Mo. 
loc.  dt.  246,  13  S.  W.  937;  State  t.  Zombon- 
son,  86  Mo.  loc.  dt  113. 

From  the  cases  dted  it  appears  that  that 
sort  of  argament  Is  not  error,  whether  the 
prevalence  of  crime  appears  from  the  eri- 
dence  or  Is  a  matter  of  common  knowledge  in 
a  community.  We  are  unable  to  And  any  au- 
thority which  says  that  a  prosecutor  may  not 
urge  the  jury  to  fix  the  maximum  punish- 
ment where  he  believes  the  evidence  would 
warrant  it  The  prosecuting  attorney's  state- 
ments to  the  Jury  in  his  ai^ument  whether  he 
characterizes!  the  defendant  the  quality  of 
his  crime,  or  nrgea  the.  Jury  to  do  their  duty 
In  the  case,  are  always  legitimate  when  re- 
ferred to  and  based  upon  the  evidence  before 
the  jury,  as  was  the  argument  In  this  caae. 

[t]  IV.  The  prosecution  was  on  an  indict- 
ment. The  verdict  of  the  jury  as  set  ont  In 
the  bill  of  exceptions  finds  the  defendant 
guilty  of  grand  larceny  as  charged  In  the  "in- 
formation." This  is  assigned  as  error  In  the 
motion  for  new  trial.  This  same  form  ot 
verdict  returned  upon  a  trial  under  indict- 
mentf  has  been  held  without  errw  by  this 
court  because  in  no  way  prejudicial.  State 
V.  Taylor,  201  Mo.  loc.  dt  22S,  224, 16S  S.  W. 
1191. 

[7]  v.  No  feature  of  the  tnstroctlon  is 
lacking  80  far  as  the  counsel  for  defendant 
has  pointed  out  in  his  motion  for  new  trial. 
The  jury  was  fully  Instructed  as  to  the  pre- 
sumption of  innocCTce,  reasonable  doubt,  and 
the  defendant's  attempted  allbL  The  nsnal 
Instruction  In  relation  to  the  recrat  posses- 
sion of  stolen  property  was  fully  sustained  by 
the  evidmce  as  set  out  above.  The  Instruc- 
tion gave  the  defendant  the  benefit  of  any  ex- 
planation he  might  produce  of  his  poescoalon. 
which  was  admitted. 

Finding  no  error  in  tlie  recordt  the  Judg- 
ment Is  affirmed. 

RAILEY,  and  MOZI.EIY,  OCX,  concur. 

PER  CURIAM.  Xbe  foregoliig  oplnkn  by 
WHIT&,  C..  is  adopted  as  the  oidoian  of  Oie 
court. 

AU  the  Judges  concur. 
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STATE  V.  PEARSON.    (No.  22589.) 

(Suprem*  Ooort  of  MiBSonri,  Diriaion  No.  2. 
Uar  2«,  1021.) 

1.  Criminal  law  «5>273— Plea  of  OBilty  oonfess- 
•s  only  troth  of  faot  stated  In  Information, 
not  enilt  of  violation  of  statoto  against  of- 
fense charged. 

By  his  plea  of  guilty  defendant  charged  wtUi 
iUesal  Tothig  confessed  only  the  truth  of  the 
facts  stated  in  the  information;  the  plea  did 
not  involve  a  plea  of  guilty  of  violation  of  the 
statute  against  illegal  voting  unless  the  in- 
formatioii  correctly  charged  commiesion  of  such 
crime,  and  defendant  can  talie  advantage  of 
any  defect  In  the  iaformatiiNii  by  appeal  or  on 
writ  ftf  error. 

2.  Elections  ^328(2)— Information  failed  to 
efearge  Illegal  voting  In  violation  of  statute. 

I&fonnation  that  defendant  falsely  applied 
for  and  received  a  ballot  and  cast  It  at  the 
election  without  bavtog  a  lawful  right  to  vote  in 
the  township,  in  that  he  was  not  then  and  there 
a  resident  and  qualified  voter  in  each  election 
precinct  of  such  township  in  such  county,  and 
was  not  then  and  there  a  citizen  of  tlie  county 
for  a  period  of  a  year  before  the  day  of  the 
election,  which  he  knew,  did  not  charge  a  vio- 
laticm  of  B.  S.  1919,  t  3209,  in  that  defendant 
Toted  at  an  election  when  be  waa  not  a  qualified 
voter,  in  view  of  Const  art  8^  S  2,  defining 
the  residence  necessary  for  a  qualified  Toter, 
and  Rev.  St  1919,  {  4748,  reqi^ring  that  a 
voter  sball  reside  in  the  state  one  year  and 
in  the  county  at  least  60  days  preceding  elec- 
tion, eta 

Error  to  Circuit  Court,  Pemiscot  County ; 
Sterling  H.  McCarty,  Judge. 

Isaac  Pearson  waa  convicted  of  illegal  vot- 
ing,  and  be  brings  error.  Judgment  re> 
r»«ed,  and  defendant  dlBchai:ged. 

O.  G.  Sh^rd,  of  Oarutlierarille,  for  plain- 
tiff in  error. 

Jesse  W.  Barrett,  At^.  Oen.,  and  Albert 
aiiUer,  Aast  Atty.  Gen.,  for  the  State. 

WHITE,  C.  On  information  filed  No- 
vember 14, 1920,  In  tbe  circuit  court  of  Pemis* 
cot  county,  defendant  was  charged  with  il- 
legal TOting  on  tbe  2d  day  of  November,  1920. 
On  tbe  17tb  of  November,  at  tbe  same  term 
of  court,  tbe  defendant  appeared  In  person 
In  court,  waived  arraignment,  pleaded  guil- 
ty to  tbe  Information  as  charged,  and  bis 
[ranishment  was  fixed  at  two  years'  Imprison- 
ment in  tbe  penltoitiary.  Afterwards  a  writ 
of  error  was  sued  out  In  this  court  by  tbe 
defendant 

[1]  I.  his  plea  of  guilty  the  defendant 
confessed  only  tbe  truth  of  the  facts  stated 
in  tbe  Information.  It  did  not  Involve  a  plea 
of  guilty  of  violation  of  tbe  statute  against 
illegal  voting  unless  the  Information  correct- 
ly' charged  tbe  commlBslon  of  that  crime. 
Be  could  take  advantage  of  any  defect  In  tbe 
Information  t»y  appeal  or  by  writ  of  error. 
State  T.  Eelley,  206  Mo.  loc.  dt  693,  lOS  S.  W. 
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606,  12  Ann.  Cas.  681;  State  v.  Reppley,  278 
Mo.  loc.  clt  339.  218  S.  W.  477. 
[2]  II.  Tbe  information  charged  that  on  the 
day  of  November,  1920,  while  an  elec- 


tion was  being  held  in  Virginia  township, 
Pemiscot  county,  state  of  Klissourl  (setting 
oat  tbe  different  offices,  national,  state,  and 
county,  for  which  the  election  was  being 
held),  tbe  defendant  appeared  at  polling  pre* 
dnct  No.  1  of  Vi^nla  township,  of  Pemiscot 
county,  falsely  applied  for  and  received  a 
ballot,  and  cast  said  ballot  at  said  election. 
Then  the  Information  states  the  offense  thus; 

"Without  having  a  lawful  right  to  vote  there- 
in, in  tliiB,  to  wit,  that  he,  the  said  Isaac  Pear- 
son, was  not  then  and  there  a  resident  and 
qualified  voter  in  said  election  precinct  of  said 
township  in  said  county,  and  waa  not  then  and 
there  a  citizen  of  Pemiscot  county,  Mo.,  for  a 
period  of  one  year  before  the  date  of  said 
election,  all  of  which  the  said  Isaac  Pearson 
then  and  there  well  knew." 

Apparently  the  information  attempts  to 
cbarj2;e  an  offense  in  vlolntion  of  section  3209, 
R.  S.  1919,  in  that  he  knowingly  voted  at  an 
election  when  be  was  not  a  qualified  voter. 
Section  2,  art  8,  of  the  Missouri  Constitution, 
defines  the  residence  necessary  for  a  qualified 
voter.  First,  he  shall  have  resided  in  the 
state  for  one  year,  and  In  the  county,  city,  or 
town  where  be  offers  to  vote  at  least  60  days. 
Immediately  preceding  tbe  election.  Section 
4748,  E.  ^S.  1919,  requires  that  a  voter  shall 
reside  in  tbe  state  one  year,  and  in  tbe  coun- 
ty 60  days,  immediate  preceding  the  elec- 
tlcHu  "and  shall  vote  <»ily  In  the  townsblp 
in  wbldi  he  resides,  or,  if  In  a  town  at  city, 
then  in  the  election  district  therein  In  which 
lie  resides."  It  wiU  be  noticed  fbat  tbe  in- 
formation  does  not  charge  fbat  Pearson  wan 
not  a  resident  of  tbe  state  ooe  year  next 
before  the  election,  but  that  he  was  not  a 
resident  of  Pemiscot  county.  A  TOter  is  not 
required  to  be  a  resident  of  tbe  county  for 
more  than  60  days.  It  further  says  fbat  be 
was  not  a  resident  at  the  time  "In  nald  elec- 
tion precinct  in  said  Virginia  townshtp." 
The  statute  does  not  require  that  he  sball 
live  in  the  precinct  in  wbich  be  voted,  but 
only  that  be  shall  vote  in  the  township  in 
which  be  resides.  The  Infomuttlon  fails  to 
charge  that  defendant  was  an  illegal  voter 
either  In  not  having  resided  in  the  state  for 
tbe  requisite  time,  or  in  tbe  county  for  the 
requisite  time,  or  In  falling  to  reside  In  tbe 
township  In  whldi  he  sous^t  to  Tote.  Tbe 
Information  therefore  charges  no  offense^ 

The  judgment  is  reversed,  and  the  defend- 
ant discharged. 

RAILET  and  MOZLET,  CO.,  concur. 

PE/R  CURIAM.  Tbe  foregoing  oplnlcn  by 
WHITB,  C.,  is  adopted  as  the  oplnlim  ot  tbe 
court. 

All  concnr. 
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STATE  V.  HENDERSON.    (N«.  22684,) 

(Sopnne  Court  of  Mistoari.  "DiyMm  Ko.  2. 
Ila7  20,  lOSO.) 

ReoiMaa  sMm  pootfs  «b»3— Knowlada*  of  I"- 
fOTHatloH  laailH  rMMuMy  pnidMt  mam  to 
believe  proper^  to  be  etolei  aot  eufldoDt 
gillty  keowlodgei. 

The  kaowledce  by  persoo  receiviiv  itolen 
property  of  euch  facts  &■  would  put  a  reaeon- 
at^  prudent  man  exercising  ordinary  caution 
on  tuB  guard,  or  aucb  as  would  cause  euch  a 
man  ezerdaing  such  caution,  under  the  circum- 
Btances,  to  believe  that  tbe  property  had  been 
etolen,  will  not  eupply  the  knowledge  that  prop- 
er^  waa  stolen  neceasaJT  to  a  conviction  for 
receivlnc  etolen  propertr. 

Appeal  tnm  St  Louis  Circuit  Ooart;  "WO- 
son  A.  TaylOT,  Judge. 

Derereaux  Henderson  was  conTfcted  of  re> 
oslTlng  stolen  ]^opert7  knowing  It  to  have 
been  stolen,  and  he  appeals.  Reversed  and 
remanded. 

Edward  J.  McCuIlen  and  Edward  W.  For- 
iBtel,  both  of  St.  Louis,  for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen^  and  Albert 
UUler,  Asst  Atty.  Gen.  (R.  W.  Otto^  of  Un- 
ion, of  ooimsel),  for  the  State. 

WHITE,  O.  The  appeal  Is  from  a  judg- 
ment, upon  conviction,  In  the  circuit  court 
of  the  city  of  St  Louis,  of  receiving  stolen 
prc^ierty  knowing  it  to  be  stolen. 

One  Adolph  Kroner,  of  Kansas  City,  on 
July  28,  1917,  was  the  owner  of  a  Bul(^  au- 
tomobile which  on  that  day  was  stolen  from 
where  It  stood  In  front  of  the  Union  Depot 
Subsequently  the  car,  Identified  by  the  motor 
number,  was  In  poBsesslon  of  the  defendant 
In  St  Louis,  and  sold  by  him  to  one  H.  A. 
Woerman.  Defendant  claimed  he  bought  the 
car  In  St  Louis  from  a  man  named  King.  A 
large  volume  of  evidence  appears,  ottered  by 
the  state,  to  show  the  defendant's  guilty 
knowledge  which  evidence  It  Is  unnecessary 
to  review, 

Ttke  only  point  urged  here  for  reversal  Is 
the  giving  by  the  court  of  the  following  In- 
struction: 

•*By  the  tem  'knowing'  that  the  property  was 
stolen  is  not  meant  absolute  personal  and  cer- 
tain knowledge  on  the  part  of  the  defendant 
tiiat  the  property  mentioned  In  the  indictment 
had  been  stolen,  but  such  knowledge  and  infor- 
mation in  his  posseeaion  at  the  time  he  re- 
ceived the  same,  if  you  believe  he  did  receive 
it  aa  would  put  a  reasonably  prudent  man,  ex- 
ercising ordinary  caution,  on  his  guard,  and 
wotfld  cause  aueh  a  man,  exercising  such  cau- 
tion, and  under  circumstances  which  you  believe 
defendant  received  the  property,  to  believe  and 
be  satisfied  that  the  property  had  been  stolen, 
ne  mere  naked  fact  of  the  poeseesion  of  said 
property  by  the  defendant  r^ses  no  presump- 


tlmi  that  the  dtfsndsnt  knew  tfiat  said  pn^erty 
had  been  stoleB  by  aBotiMr." 

An  Instruction  at  which  the  above  Is  an 
exact  copy  was  condemned  by  this  court  as 
reversible  error  In  a  similar  oaae.  State  v. 
Ebbeller.  222  S.  W.  loc.  dt  307.  The  ruling 
in  that  case  has  been  approved  and  followed 
in  several  later  cases. 

The  judgment  Is  revised,  and  the  cause 
remanded. 

BAILEY  and  MOZLBT,  OO,  concur. 

PER  OU&IAU.  The  foregoing  opinion  by 
WHITE,  a.  Is  adopted  u  tba  oplniqu  ot  the 
court. 

All  concur. 


STATE  V.  WILSON.    (Nr  S2B6S.) 

(Supreme  Goort  of  Missouri,  DlTisiim  No.  2. 
May  26,  1921.) 

1.  Hemlolde  «a»i27— IsforMtlos  fw  MirMr 

held  suffloiewt 
An  information  for  murder  in  tiie  conven- 
tional  form  and  properly  verified  Md  to  folly 
state  tibe  fftcts  and  not  suhjact  to  attack. 

2.  Crlmlaal  Uw  <S=3> 1 038 (3 )>~0 ef eaSaat  ast  ra- 
queetlag  hMtraetloaa  aanaet  eonplala  at 
those  flivea  wbMi  properly  daelarad  tha  law. 

Where  the  instmctiona  given  properly  de- 
clared the  law  of  the  case,  and  no  additional 
declarations  of  law  were  requested,  defendant 
had  no  vslid  gronad  of  cMnplaint  in  regard  to 
the  instructions. 

3.  CrtiBlaal  law  «»l  159(2}— Nat  provhwa  at 
Suprana  Caart  to  pass  apoa  welpbt  of  «irf- 
denoo. 

It  is  not  the  province  of  the  Supreme  Conrt 
to  pass  upon  the  weight  of  the  evidence,  but 
only  to  ascertahi  whether  the  party  chared 
with  crime  has  been  feirly  and  properly  tried, 
and.  if  convicted,  whether  there  ia  substantiat 
evidence  tending  to  sustain  the  conviction. 

4.  Honlctde  «s3254^Evldenoa  sulBeieat  ta 
support  conviotJon  for  killing  In  hold-up. 

Evidence  heH  sufficient  to  support  defend- 
ant's coDvictioD  for  murder  In  the  second  de- 
gree in  kiUiug  a  Chinese  laundiymsn  in  a  bold< 
up  in  the  laundry. 

Appeal  from  Circuit  Court,  Jat^son  Coun- 
ty: a  B.  Porterfleld,  Judge. 

Lewis  WIls(u  was  convicted  of  murder  In 
the  second  degree,  and  he  ai^>eala.  Affirmed. 

The  lnformatl<m  was  as  ttiUonrui 

"Now  comes  Hunt  0.  Moore,  prosecnting  at- 
torney for  the  state  of  Missouri,  In  and  for  the 
body  of  the  county  of  Jackson,  and  upon  }d» 
oath  informs  the  court  that  Lewia  ^Ison, 
wtaoBc  Ofariatian  name  in  fuU  is  onfepown  to 
said  prosecuting  attorney,  late  of  the  conntr 
aforesaid,  on  the  16th  day  of  April.  1919^  at  the 
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conotr  ot  Jaeteon,  itata  of  Ifiuouzl,  in  wd 
upon  one  Charlie  Wing,  then  and  there  being 
feloniouidj,  wilfully,  premeditatedly,  on  purpose 
and  of  hia  malice  aforethought  did  make  an 
asaaolt,  and  a  certain  revolving  pistol,  which 
was  then  and  there  loaded  with  gunpowder  and 
leaden  bnllets,  and  him  the  aaid  Lewii  Wil- 
son in  his  handi  then  and  there  had  and  held, 
he,  the  said  Lewis  Wflaoa,  did  then  and  there 
f^nioaaly,  wUfuIly,  premeditated!;,  on  par- 
pose  and  of  hia  mtdice  aforethought,  discharge 
and  shoot  oft  at,  upon,  and  araiost  him  the  said 
Charlie  Wing,  and  he,  the  said  Lewis  Wilson, 
with  tiie  leaden  bullets  aforesaid  out  of '  the 
pist<d  aforesaid  then  and  thm,  1v  force  of  the 
gunpowder  aforesaid,  b7  tiw  wdd  Lewis  Wilson 
sliot  (tf  and  discharged  as  aforesaid,  then  and 
there,  tdonionsly,  wilfully,  premeditatedly,  on 
pnrpose,  and  of  his  malice  aforethought,  did 
strike,  penetrate,  and  wound  the  said  CSiariie 
Wing  in  and  upon  the  body  of  him,  the  said 
Charlie  Wing,  thus  and  thereby  then  qnd  there 
feloniously,  wilfoUy,  premeditatedly,  on  pur- 
pose, and  of  his  malice  aforethought,  giving 
to  him,  the  said  Charlie  Wing,  with  the  leadbn 
bullets  aforesaid,  ao  as  aforesaid  discharged 
and  shot  off  out  of  the  pistol  aforesaid,  by  the 
said  Lewis  Wilson,  one  mortal  wound,  of  which 
said  mortal  wound  the  said  Charlie  Wing  oa 
the  said  16th  da;  of  April,  in  the  year  afore- 
said, the  said  Chaidle  Wing  at  the  county  of 
Jackson  and  state  of  Idissouri,  died;  and  so  the 
proaecnting  attorney  aforesaid,  upon  hia  oath 
■foresaid,  ta  the  manner  and  by  the  means 
aforesaid,  feloniously,  \i^lfallj,  premeditatedly, 
on  purpose,  and  of  his  malice  aforethought,  did 
kin  and  murder,  against  the  peace  and  dignity 
of  tlie  sUte." 

On  May  26, 1919,  the  prosecuting  attorney 
of  Jackson  Cotmty,  Mo.,  filed.  In  the  criminal 
court  of  said  county,  a  verified  information, 
In  which  defendant  was  chained  with  felo- 
nlonsly  killing  one  Charlie  Wing,  on  the  10th 
day  of  April,  1919,  In  the  county  and  state 
aforeaaid,  with  a  revolving  piatoi  loaded  with 
gunpowder  and  leaden  bullets. 

On  May  31,  1919,  defendant  was  arraigned 
and  entered  a  plea  of  not  guilty. 

On  defendant's  application  a  change  of 
Toine  was  awarded  and.  the  cause  transferred 
to  division  2  of  the  criminal  court  of  said 
coun^. 

On  September  15, 1919,  the  trial  of  defend- 
ant wu  commenced  before  a  JoiT. 

Stated  EMdttice. 

Hw  erldence  ea  the  part  of  Qm  state 
■bowB  substantially  the  bdlowlng  facts: 
That  Obarlle  Wing,  a  Chinaman,  whose  name 
In  the  Ohlneae  langnage  waa  Chen  Young 
Shnng,  was,  at  the  time  of  his  death,  about 
78  yean  of  age,  and  was  1^  owner  of  a- 
laundry  at  20  East  Mtssouri  aveQuc^  In  Kan- 
sas 01^,  Mo.;  that  his  broOer.  Harry  Whig, 
whose  CHiiaese  name  Is  Chin  Me  Shung,  was 
working  with  him  at  the  laundry  on  the  16th 
day  of  April,  1919,  the  day  of  the  kUltng: 
that  deceased  was  wortcing  in  a  rear  room  in 
the  laundry,  and  his  broths  was  working  In 
the  frcott  room;  that  about  0:30  to  10  (^dock 
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at  nli^t  two  negroea  came  into  the  front 
rcfom,  and  one  of  them  grabbed  hold  of 
Harry  Wing  from  behind,  and  the  latter- 
screamed;  that  deceased  came  out  of  the 
back  room,  and  appellant,  who  had  grabbed 
Harry  Wing,  shot  and  killed  Charlie  Wing ; 
that  after  the  shot  was  fired  deceased  kept 
going  towards  aj^H^lant,  trav^lng  13  or  14 
feet;  that  appelant  bit  him  four  or  five 
times  before  gt^ng  away;  that  Harry  Wing 
recognlaed  the  aiH;ieUant  In  the  room  that 
nl^t;  that  he  had  bem  there  b^ore  to  bor- 
row some  mon^;  that  Harry  Wing  recog- 
nized defmdant  as  the  man  who  shot  and 
killed  Charlie  Wing;  that  be  recognized  him 
by  bis  size,  1^  a  scar  oa  his  face,  and  by  the 
color  of  bis  clotbtng;  that  defendant  came 
bade  to  tbe  laundry  a  few  days  after  the 
kiUtng;  that  Harry  Wing  thw  ^saw  him, 
assbi  recognized  falm,  and  went  to'  find  some 
one  who  conld  speak  RogHah,  ta  order  to 
have  him  arrested. 

A  Chinese  association  of  Kansas  City,  Mo., 
oflTezed  a  reward  of  9600  for  tbe  omvlction 
tjt  the  man  who  did  the  killing.  ' 

The  testimony  of  Harry  Wing  was  s^ven  to 
the  court  and  Jury  through  an  interpreter 
named  Willie  ToL 

Defendant's  Evidence, 

Appellant  testified,  In  substance,  that  he 
had  lived  in  Kansas  City  ever  since  1898; 
that  he  was  a  comnion  laborer,  enlisted  in 
the  army  in  1911,  and  was  discharged  in 
1014;  that  be  was  taken  into  the  army  under 
the  Selective  Draft  Act  (U.  S.  Comp.  St.  1918, 
U.  S.  Comp.  St.  Ann.  Supp.  1919,  H  2044a- 
2044kJ ;  that  he  had  never  been  convicted  of 
any  offense;  that  he  never,  on  the  night  of 
April  16,  1919,  or  at  any  other  time,  entered 
the  laundry  of  a  couple  of  Chinamen  on  Mis- 
souri avenue,  and  held  them  up  or  attempted 
to  hold  them  up ;  that  he  had  nothing  to-  do 
with  tbe  hold-up  of  tliat  place,  or  the  shooting 
of  the  Chlnahian,  and  knew  nothing  about  it; 
that  he  knew  the  women  who  worked  at  the 
laundry,  Bertha  Davis,  MoUle  Khig,  and  a 
girl  named  Oussle;  that  on  the  erenlng  of 
the  hold-up,  April  16,  1919,  he  was  at  1210 
Baltimore  avenue,  helping  a  fellow  in  a  d&ar 
store  and  pool  hall  whose  name  was  Turner 
Brown;  that  be  commenced  work  that  day 
about  6:30  to  6  o'clock,  and  worked  until  12 
or  12:30  at  night;  that  he,  Turner  Brown, 
and  Lackey  then  walked  to  Walnut  street; 
that  be  (defendant)  caught  a  car  and  went 
cast;  that  Brown  caught  a  Vine  street  car; 
that  he  (defendant)  lived  at  923  Michigan 
street,  and  had  lived  there  about  two 
months;  that  he  worked  at  the  pool  hall 
when  be  did  not  have  a  steady  Job;  that 
whui  arrested  be  was  working  at  the  Albany 
Hotel,  Ninth  and  Charlotte,  and  bad  been 
working  there  about  two  weeks;  that  be 
heard  about  the  killing  of  the  Chinaman  the 
next  day;  that  after  he  b«ard  of  the  killing 
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he  wrat  to  the  lanndzr  to  pay  a  colored  wo- 
man, named  B«!tba  Davla,  a  dollar  which 
be  owed  her;  thla  was  the  following  evening 
after  the  murder. 

On  cross-examination  defendant  teatifled, 
in  substance  that  he  read  aboat  the  kllUng 
in  the  Kansas  City  Post  on  April  17,  1919. 
It  said  a  Chinaman  was  killed  on  Missouri 
aT^ne;  that  he  was  Mlled  by  two  big  yel- 
low negroes;  that  after  this  he  went  down  to 
the  laundry  and  paid  the  girl  ttae  dollar  he 
owed  her;  that  she  told  him  Charlie  got 
killed,  and  he  told  her  he  aaw  It  In  the  paper; 
that  he  had  been  down  at  the  laundry  aboat 
one  week  before  the  killing;  that  be  had  been 
there  thousands  of  times  before  the  killing, 
because  be  worked  at  Armonr'a,  knew  the 
girls,  and  walked  by  there;  that  he  knew 
Bertha  Daria,  Mollle  King,  and  Gussie;  that 
he  borrowed  money  from  the  girls,  but  not 
from  the  Chinaman;  that  be  went  down  to 
the  laundry  the  next  evening  after  the  kill* 
Ing,  and  saw  the  brother  of  deceased  there 
at  that  time;  that  he  and  the  brother  spoke; 
that  he  (witness)  had  a  heavy  scar  on  bis 
face;  that  it  had  been  there  some  time; 
that  it  was  there  two  years  before  the  trial; 
that  B^lix  Payne  owned  the  barber  shop, 
where  defendant  was  working  and  Tnmer 
Brown  was  manager. 

On  re-examinatlon  defendant  testified  that 
in  10  minutes  he  could  go  out  and  get  100 
colored  persons  who  hare  scars  on  me  or 
both  sides  of  their  qecks. 

Turner  Brown  testified.  In  substance,  that 
on  April  16,  1919,  be  was  manager  of  the 
pool  ball  and  dgar  stand  at  1219  Baltimore 
avenue;  that  he  knew  defendant,  and  the 
latter  worked  for  him  when  be  was  not  em- 
ployed elsewhere ;  that  he  usually  commenced 
work  about  6:30  to  6  o'clodc,  and  worked 
until  about  12  o'clock  at  night;  that  he  took 
the  car  to  his  home,  with  defendant,  after 
they  closed  up  on  the  night  of  the  killing. 

On  cross-examination  witness -testified  that 
he  heard  of  the  killing  the  next  morning 
after  It  occurred,  through  his  wife;  that  he 
did  not  know  defendant  was  accused  of  the 
murder  until  after  his  arrest. 

Henry  Lackey  testified,  In  substance,  that 
he  was  an  asphalt  raker,  and  knew  defendant; 
that  he  was  with  defendant  the  night  of  the 
killing  at  1219  Baltimore  avenue;  that  he 
and  Wilson  went  on  their  way  home  together 
that  night 

On  cross-examination  witness  testified  that 
he  was  working  there  at  1219  Baltimore  ave- 
nue with  defendant  and  Turner  Brown  on 
April  11th.  12th,  13th,  14th,  15th,  16th,  and 
17th:  that  he  and  defendant  would  take  the 
street  car  home  at  Twelfth  and  Walnut. 

Bertie  Davis  testified,  in  substance,  that 
she  had  worked  at  the  laundry  for  about 
four  years ;  that  she  Is  single  and  was  work- 
ing there  on  April  16,  1019;  that  she  worked 
(or  deceased  and  his  brother;  that  MoUle 
and  GoB^e,  two  other  colored  ^la,  worked 


there  with  her;  that  she  learned  of  tbe  death 

of  Charlie  Wing  the  n^  morning  after  be 
was  killed;  that  deceased's  brother  told  ber 
some  colored  men  came  In  and  lield  him  from 
behind  and  choked  him;  Qiat  on  Qie  same 
mwning  decrased'a  brother  stated  to  wltnesa 
that  his  brother  had  been  killed  by  two  bis 
y^low  men. 

On  cross-examination  wlteess  testified  Hiat 
defendant  was  Uving  with  a  lady  friend. 

Gussie  May  Horton  testified,  in  sabstaDce, 
that  she  was  working  at  tbe  laundry  on  tbe 
day  oif  killing;  that  the  brother  of  deceased 
told  her  the  next  morning  after  tbe  killing 
two  Mg  yellow  men  came  in  tbere,  held  blm 
np,  and  shot  bis  broUier;  that  defoiduit  la  a 
big  negrot  bnt  Is  not  yellow. 

Henry  Jerd«i,  sworn  as  a  witness  on  be- 
half of  defendant,  testified,  in  substance,  that 
he  knew  nothing  about  the  murder,  and 
that  tbe  purported  statement,  signed  by  him, 
la  not  true;  that  he  was  scared  Into  signing 
the  alleged  statemmt.  Over  tbe  objection  of 
Mr.  Wesson,  said  statement  was  read  to  tbe 
Jury.  It  states,  in  substance,  that  Henry 
Jerden  is  24  years  old;  that  on  April  16. 
1919,  sbfvtly  after  dinner,  George  Carr  came 
to  his  house,  and  said  be  had  a  "good  Job 
^totted  out,"  and  asked  Jerd«i  if  he- would 
go  out  with  Alfred  Caboh  Clark  and  Umadf : 
that  Jerden  uudorstood  Qiey  wwe  to  bcrtd  up 
somebody,  and  said  he  would  go  with  them: 
that  he  met  flieae  two  men  that  nlg^t,  and 
they  went  to  the  laundry  of  Charlie  Wing, 
HO  East  Missouri  avffline,  about  8  o^dodc; 
that  Clark  stayed  outside,  and  he  (Jerden) 
went  Inside  with  the  other  man;  that  Carr 
pulled  out  his  gun  and  told  ttae  two  Chinamen 
to  "throw  up  th^r  hands";  that  one  of  them 
ran  into  a  bad^  room,  and  the  other  one 
ducked  behind  a  taUe,  Uien  raised  up ;  that 
as  the  latter  raised  up  Carr  shot  him,  and 
he  (Jerden)  ran  out;  that  he  did  not  see 
Carr  any  more  until  the  next  morning,  when 
he  came  to  Jerden's  house;  that  he  ottexeA 
to  "split"  seven  or  eight  dollars  with  Jerden, 
and  the  latter  declined  the  offer;  Carr  told 
him  he  got  $55  or  $60  and  some  change  out  of 
the  Chinaman's  can,  and  that  he  had  lost 
the  rest  of  It  gambling;  that  Jerden  told  Carr 
he  would  not  take  any  of  It;  that  thU  was 
the  first  time  he  (Jerden)  had  been  in  trouble 
since  he  was  released  from  the  penitentiary 
at  Jefferson  City  about  one  year  and  a  half 
before ;  that  he  (Jerden)  only  heard  one  shot 
and  got  away  as  fast  as  he  could.  Said  state- 
ment was  signed  by  Henry  Jerden,  and  sworn 
to  before  a  notary  public. 

Harry  Wing  was  recalled,  and  testified.  In 
substance,  that  Jerden,  who  stood  np  before 
blm,  was  not  In  the  laundry  the  night  his 
brother  was  killed,  and  that  he  had  never 
seen  the  other  negro  who  was  there  with  de- 
fendant since  that  time. 

After  the  gi\'ing  of  instructions  to '  tbe 
Jury,  the  latter  returned  into  court  the  fol- 
lowing verdict: 


Digitized  by 


Google 


Uq.) 


STATE  T.  WIE£ON 
(111  &W.) 


"W«,  the  jary,  tnd  the  defendant  gnDty  of 
morder  in  the  aecond  degree,  ae  diarred  in  tke 
iDformatkm,  and  aiseaa  his  pnniahiiwnt  at  tan 
yeara  in  tha  atate  pemtentiaiT.'' 

Defendant,  in  dne  time,  filed  motions  for 
a  new  trial  and  In  arrest  of  judgment.  Both 
motions  were  overmled. 

While  matters  stood  In  this  shape  It  was 
agreed  between  counsel  for  the  state  and 
for  the  defendant,  with  the  consent  of  the 
trial  court,  that  the  records  and  proceedings 
Id  the  case  of  State  t.  Jerden,  charged  with 
kllUng  Charlie  Wing  on  AprU  16,  1&19,  should 
be  Incorporated  as  part  of  the  bill  of  excep- 
tion! In  the  Wilson  Case.  The  record  in  the 
Jerden  Case  shows  that  he  was  convicted 
for  the  murder  of  Charlie  Wing  aforesaid, 
and  that  no  appeal  was  taken  by  him.  De- 
fendant Wilson,  in  due  time,  after  sentence 
was  pronounced  and  Judgment  entered  upon 
the  verdict  aforesaid,  appealed  to  this  court. 

Klmbrell  A  Wofford,  of  Kansas  (Sty,  Mo., 
for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  Robert  J. 
Smith.  Asst  Atty.  Qen..  for  the  State. 

RAII^Y,  C  (after  stating  the  facts  as 
above).  [1]  1.  The  Information  in  this  case 
Is  in  the  conventional  form,  properly  veri- 
fied 1^  the  oath  of  tbe  prosecuting  attorney, 
states  the  facta  very  fully,  and  is  not  sub- 
ject to  attack.  State  v.  Taylor,  190  S.  W. 
330;  State  Conley,  266  Mo.  loc.  dt.  104. 
196,  164  S.  W.  103 ;  State  v.  Clay,  201  Mo. 
loc.  clt.  681,  100  S.  W.  439;  State  v.  Prlvltt, 
175  Mo.  224,  7B  S.  W.  457;  State  v.  Rice,  149 
Hd  loc.  dt.  466,  61  S.  W.  78. 

(2]  2,  The  court  gave  eight  Instructions  to 
the  Jory,  numbered  1  to  S,  Induidve. 
While  all  of  them  were  fOTmally  objected  to 
by  counsel  tor  appellant,  yet  no  spectflc  ob- 
JectlOB  was  made  to  etthor  fn  the  trial  eoart, 
nor  does  ai^  q)eclfle  objection  appear  In  the 
record  before  as.  We  hare  carefully  read 
and  considered  each  of  said  Instructions. 
Tbey  vteseateA  fully  ead  fairly  to  the  Jury 
the  law  necesaaty  to  gtdde  the  latter  in  xrass- 
Ing  upon  the  merits  ot  the  case.  We  are  of 
Ibe  (Vinltm  that  the  Instructiau  t^ven  prop- 
erly declared  the  law  of  the  case,  and,  as  no 
additiopal  dedarationa  irf  law  were  request- 
ed, appdlant  bai  no  valid  Kroand  of  cmn- 
plaint  In  reject  to  the  Instmctlons. 

8.  Upon  a  eaitiW  reading  of  the  entire 
record  we  Add  no  adverse  rulings  of  which 
degBDdant  can  legally  oomiAaln.  On  the  con< 
traiy,  botb  the  trial  court  and  prosecuting 
attnner  traated  blm  with  the  utmost  flalr- 
ness  during  tlie  trial,  excluded  no  part  of 


his  material  teetlmonj,  and  no  remarks  were 
made  by  ettbor  the  court  or  pioseentlnK  at- 
torney which,  in  any  manner,  created  a  prel- 
udlce  against  appellant  We  therefore  find 
no  error  in  the  reond,  relating  to  the  trial, 
of  which  def^dant  can  lewdly  complain. 

4.  After  the  motion  for  a  new  trial  and  In 
arrest  of  Judgment  had  been  overruled,  ooun* 
sel  fi»  defendant,  with  the  ccHumt  oC  the 
trial  court  and  proeecntlBg  attorn^,  was 
permitted  to  incorporate  as  a  part  of  the  biU 
of  exceptions  herein  Uw  record  and  iwoceed- 
ings  in  the  case  of  State  v.  Jerden,  tried  in 
the  same  court,  in  which  the  d^aidant  there- 
in was  convicted  of  the  murder  of  Charlie 
Wing  on  AprU  16.  1910,  and  no  appeal  taken 
from  the  Judgment  of  conviction.  We  know 
of  no  precedent  for  this  mode  of  procedure 
and  are  not  fully  advised  as  to  Its  purpose. 
From  a  purely  humanitarian  viewpoint,  how- 
ever, regardless  of  either  law  or  precedent  on 
the  subject,  we  have,  with  great  care,  read 
all  the  records  and  proceedings  in  both  cases. 

[3]  As  we  liave  often  said  it  Is  not  the 
province  of  this  cotu-t  to  pass  upon  the  weight 
of  the  evidence.  We  are  only  concerned  to 
the  extent  of  ascertaining  whether  the  party 
charged  with  crime  has  been  fairly  and  prop- 
erly tried,  and,  If  convicted,  whether  there  la 
sulMtantial  evidence  trading  to  austain  the 
conviction. 

[4]  In  this  case  Harry  Wing,  one  of  the 
parties  "held  up"  positively  Ideatlfled  defend- 
ant Wilson  as  the  negro  who  shot  and  killed 
his  brother,  Charlie  Wing,  at  the  laundry 
on  April  16.  1919.  He  knew  defendant  be- 
fore the  shooting,  as  the  latter  admitted  he 
had  been  to  the  laundry  a  great  many  times 
and  had  met  Harry  Wing.  In  addition  to  the 
foregoing,  Harry  Wing  Identified  defendant 
as  the  man  who  killed  his  brother  by  the 
scar  on  his  face,  by  his  size,  and  color.  The 
defendant  admitted  be  had  such  a  scar,  and 
the  evldfflice  shows  he  was  a  large  man. 
Harry  Wing  also  testified  as  a  witness  In 
the  case  against  Jerden,  and  gave  substan- 
tially the  same  evidence  as  he  did  In  this 
case.  We  have  no  hesitation  In  holding  that 
defendant  was  cmvlcted  upon  substantial 
evidence.  He  has  recdved  an  exceedlngty 
fair  trial,  free  from  prejudice,  and  we  find 
no  legal  snronnds  for  disturbing  the  verdict. 

The  Judgnmut  below  is  aceordinglr  af- 
firmed. 

WHITE  and  MOZLDY,  CO,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILBY,  G.,  is  bweby  adopted  as  the  opin- 
ion of  the  court  AU  concur. 
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la  l«  DOWARD'S  E8TATL 
LIBBY  ¥.  BOWARD, 

(No.  22007.) 

(Supreme  Ooort  of  Uiaaooti,  Divialon  No.  2. 
Mar  26.  182L) 

1.  HomettMd  «=al35— Rfghts  of  partloo  mn»t 
bo  determined  by  law  In  foroo  at  tloM  of 
homestead  owner'a  death. 

The  righta  of  all  the  pertiee  ioterested  b> 
a  decedent's  homestead,  his  administrator,  hia 
son,  and  hia  creditor,  must  be  determined  b; 
the  law  in  force  on  the  date  of  decedent's 
death. 

2.  Honettead  «s>IM— Tltfe  to  homestead  voot 
ed  In  heirs  of  decedent  free  from  paymeat 
of  debts  oontrcioted  after  it  waa  acquired. 

Under  Bot.  St  1890,  {  S620,  when  a  dece- 
dent died  on  August  8,  ISOO,  title  to  his  home- 
stead real  estate  at  the  time  became  vested  In 
hia  heir  or  heirs,  subject  to  the  homestead 
right  of  the  widow  and  minor  children,  free 
from  the  payment  of  debts  contracted  after  the 
homestead  waa  acQuired. 

AMieal  from  Circuit  Oour^  linn  Ooonty; 

In  tbe  matter  ei  tiie  estate  oi  CV,  Bow- 
aM,  deceased,  wherein  O.  V.  Libby.  as  ad- 
ministrator, petitioned  for  order  of  sale  -of 
certain  homestead  property  to  pay  a  dalm, 
H.  W.  Boward  conteatlng.  From  an  order 
of  sale,  contestant  appealed  to  the  drcntt 
court,  which  sostalned  the  order,  and  contest- 
ant appeals.  Reversed  without  remand. 

Both  counsel  for  appellant  and  respondent 
have  filed  clear  and  intelligent  statements  In 
this  court,  and  there  appears  to  be  no  dis- 
agreement between  tbem  as  to  the  facta.  We 
accordingly  adopt  reapondenfa  statement, 
which  reads  as  fc^ows: 

"Charles  F.  Boward  died  intestate  In  linn 
eonnty,  Mo.,  on  Aagust  8,  1000,  learinf  aur- 
Tiring  him  Sophrona  B.  Boward,  his  widow, 
and  one  minor  son,  H.  W.  Boward,  the  appel- 
lant herein,  and  seized  and  poaaesaed  of  a 
house  and  lot  in  the  city  of  Brookfield,  in  said 
Linn  county,  which  premises  then  as  well  as 
now  were  of  aboat  the  value  of  $1,000.  The 
title  to  said  premises  was  acquired,  and  the 
deed  thereto  recorded  some  time  prior  to  the 
death  of  said  Boward.  Prom  the  time  said 
premises  were  acquired  and  up  to  the  time  of 
the  death  of  said  Howard,  he,  with  his  wife 
and  minor  son,  occupied  the  aame  as  «  home- 
stead, end  after  liia  death  the  same  passed  to 
and  was  occupied  as  a  homestead  by  the  widow 
and  minor  son  until  the  son  attained  hia  legal 
majorit?,  and  thereafter  by  the  widow  until  her 
death,  wtiich  occurred  in  August,  1918.  After 
the  homestead  was  acquired  and  tiie  deed  there- 
to recorded,  the  said  Cliarlea  F.  Boward  be- 
came indebted  to  one  Con  Yagel,  which  Indebt- 
edness was  still  outstanding  and  onpaid  at  the 
time  of  the  death  of  said  Boward  in  the  rear 
1900. 


I  "After  the  death  of  saM  Bowarft  the  re- 
spondent herein,  O.  P  Ubby,  waa  by  tkt  pro- 
bate court  of  lAaa  county.  Mo,  aiqwintcd  U- 
I  miniatrator  of  the  estate  of  the  deceased,  ddr 
qaalified,  and  since  which  time  has  been,  ud 
is  now,  so  acting.  The  admioistrator  spon  u- 
sumhig  the'  duties  of  his  office  ascertahied  tint 
the  deceased  left  no  personal  estate  except  bii 
household  goods  and  furniture,  which  wm 
clahued  by  the  widow  and  were  turned  orer  tp 
her  as  ber  absolute  property.  It  was  also  it- 
certained  by  the  administrator  that  the  tiil 
Boward  owned  no  real  estate  at  the  time  of  bii 
death  except  the  house  and  lot  wfaidi  wis  tbn 
hia  homestead. 

"The  debt  due  from  the  deceaaed  to  Uie  nid 
Con  Xagel,  waa  duly  preaented  to  and  allowed 
by  the  probate  court  as  a  demand  agaitut  tiw 
estate  of  said  deceased  and  aaalgned  to  the 
fifth  class  of  demands.  There  were  no  other 
debts  or  demands  allowed  against  said  estste. 
The  administrator  beOieved  that  under  tkt 
homestead  law  then  in  force  (Session  Imw»  of 
1886,  p.  186;  section  8620,  B.  8.  Uo.  l^i 
the  sale  of  said  proper^  to  pay  aaid  alloved 
demand  would  have  to  be  postponed  untQ  tbt 
termination  of  the  homestead  therein  bf  the 
minor  reaching  lila  majority  and  tif  dutt  at 
the  widow. 

"The  widow  died  at  I^n  county,  Mo.,  in  Ad- 
gust,  1018,  and  the  son,  who  is  the  appellant 
herein,  having  become  21  years  of  age  tmt 
years  prior  to  the  death  of  his  motber,  the 
homestead  interest  in  said  premises  was  tber^ 
by  terminated,  and  soon  thereafter  tiie  adntn- 
istrator  filed  his  petition  hi  the  probate  eout 
for  an  order  of  sale  of  said  real  estate  for  the 
purpose  of  paying  the  demand  of  TageL  Tb* 
petition  for  the  sale  was  duly  suataiaed,  ud 
the  sale  ordered  by  the  probate  court  Frm 
this  order  the  said  H.  W.  Boward  appealed  to 
the  circuit  court  of  Unn  county,  Mo,  ud  ip- 
on  a  hearing  of  the  matter  in  that  coart  the 
order  of  sale  made  by  the  probate  court  m 
in  an  things  sustained,  and  the  ap^dlant  bnv 
the  case  to  this  court  by  appeaL  It  is  conceded 
by  the  appellant  that  the  proceedings  la  tbe 
probate  court  for  the  sale  were  In  all  leipMli 
regular  and  are  not  called  in  question,'' 

Letters  of  administration  were  granted  to 
Mr.  Llbby  by  the  probate  court  <rf  Tinn  oom- 
ty,  Mo.,  on  September  13,  1006. 

The  demand  of  Oon  Xngei  was  aUowed  in 
the  probate  court  on  Dec«nber  13,  1906,  for 
$428.55. 

A  petition  for  the  aale  of  the  prapert?  io 
controversy  was  filed  In  the  prtAate  court 
Linn  county.  Ma,  at  the  November  ad^oamd 
term,  1918.  The  order  of  sale  was  made  ij 
the  probate  court  on  February  24, 1919. 

Appellant  alleges  In  hia  etatenBeat  thst  w 
question  arises  as  to  the  r^nlarlty  of  da 
proceedings,  and  all  the  &cts  are  admltiBd 
in  the  ,  record,  80  that  tliure  la  preseated  « 
this  appeal  but  two  qnestituis:  First  Wsi 
the  claim  so  stale  as  to  preclude  the  order 
of  sale?  Seccmd.  Did  the  pnqiierty  wbidiw 
the  homestead  of  Chariea  F.  'Bowaid  la 
lifetime  upon  tt»  deaOi  of  hia  widow  beeow 


•rer  otber  eaaas  aes  same  tepla  and  KBY-NDMB  BR  la  aU  Key-Numbarsd  Dlgnu  and  ladave 
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■object  to  the  payiiMiit  of  lil>  debts  or  tm- 
mediately  pan  to  Ub  •on,  Henry  F.  Bomrd? 

Judsment  ynm  eateni  in  bebalt  of  re- 
ipondrat  on  June  2B,  1919.  DefOidant  In 
due  time  filed  motlona  for  a  new  trial  and 
In  arreat  of  Judgment  Both  motlona  ware 
OTemiled,  and  the  cause  duly  appealed  by 
bim  to  this  court. 

Batley  ft  Hart,  ot  Brookfldd,  for  appel- 
tant. 

O.  O.  BIgKw  and  O.  F.  Ubhy,  both  of  la- 
dede,  for  respondent 

RAILEY,  O,  (after  Btatlng  the  facts  as 
above).  I.  It  is  cunccded  that  Charles  F. 
Boward,  the  owner  of  tbs  land  in  controver- 
ay.  died  on  August  8,  1000;  that  at  the  time 
the  Con  Yagel  debt  in  (Question  was  contract 
ed,  as  well  as  prior  thereto,  aaid  Gharles  F. 
Boward,  with  his  wife  and  this  defdbdant 
who  was  then  a'  minor,  held  and  occupied  the 
land  aforesaid,  worth  about  $1,000,  as  their 
homestead ;  that  the  Yagel  debt  was  not  se- 
cured by  a  lien  of  any  kind  on  said  land. 

[1]  It  Is  contended  by,  both  parties  to  this 
litigation  that  the  rights  of  all  the  parUes  in 
interest  must  be  determined  by  the  law 
which  was  In  force  on  August  8,  1900,  when 
Charles  F.  Boward  died.  ^Is  contention  is 
sound  and  supported  by  our  former  rulings, 
some  of  which  are  as  follows:  Brown  t. 
Brown's  Adm'r,  68  Ma  loc  dt  890;  Register 
T.  Hensley.  70  Mo.  loc.  dt  191:  Davidson 

Davis,  86  Mo.  440;  Burgess  .v.  Bowles,  99 
Mo.  543,  12  S.  W.  341,  13  S.  W.  99;  Qulnn  T. 
Klnyon,  100  Mo.  loc.  dt.  553,  13  S.  W.  873; 
UnvlUe  et  al.  t.  HarUey,  130  Mo.  262,  32  S. 
W.  632;  Kecne  v.  Wyatt  160  Mo.  loc  clt  9, 
60  a.  W.  1037.  63  S.  W.  116 ;  Brewlngton  v. 
Brewlngton,  211  Mo.  48.  109  S.  W.  723; 
Biislinell  V.  Tjoomla,  234  Ho.  loc.  dt.  384, 
885.  137  S.  W.  257,  86  Tj.  R.  A.  (N.  SO  1029 ; 
Balance  v.  Gordon,  247  Mo.  loc.  dt.  131,  162 
S.  W.  358;  Wright  v.  HetherUn,  277  Mo.  loc 
dt  112.  200  S.  W.  871 ;  Regan  t.  Bnsley,  223 
S.  W.  loc.  dt.  774. 

In  Balance  t.  Gordon,  247  Mo.  loc  dt  181, 
162  S.  W.  S61,  Judge  Lamm,  In  dear  and 
explidt  language,  declared  the  law  ot  this 
state  In  respect  to  above  matter  as  follows: 

"Under  the  doctrine  of  the  Bashnell-Iioomls 
Case,  we  bold  that  the  rights  of  creditors,  as 
well  as  thosie  of  the  widow  and  minor  childKoi, 
must  be  measured  br  the  law  in  existence  at 
the  deatii  of  tbe  bousebolder." 

Pursuing  this  subject  farther,  we  will  en- 
deavor to  point  out  in  the  succeeding  jhropo- 
Bition  the  law  aa  it  existed  in  this  state  on 
August  8,  JSHJd,  when  Oharles  F.  Boward 
died. 

2.  In  1880  the  General  Assembly  passed  an 
act  (Seosion  Acta  1885,  p.  18%  a  part  <»C  whioh 
was  carried  Into  the  revision  of  1898  aa  sec- 
tion 3620^  and  wUeh  reads  aa  fcdlowsi 


"If  any  snch  honsakeeper  ee  head  of  a  UnHj 
sball  die,  leaving  a  widow  or  any  minor  children, 
ids  homestead  to  the  vslne  aforesaid  Bhall  pass 
to  and  vest  in  luch  widow  or  children,  or  if 
there  be  both,  to  such  widow  and  children,  and 
Shan  continae  for  their  benefit  without  being 
subject  to  the  payment  of  the  debts  of  the  de- 
ceased, unless  legally  charged  thereon  In  his 
lifetime,  nuCfi  the  youngest  ohlM  shall  attain 
hs  legal  flMlorltr,  and  until  the  death  of  snch 
widow;  that  is  to  say.  the  children  sbaU  have 
the  joint  right  of  occnpation  with  the  widow 
until  they  shall  arrive  respectively  at  their 
majority,  and  the  widow  shall  have  the  right 
to  occupy  such  homestead  during  her  life  or 
iHdowhood,  snd  upon  her  death  or  remarriage 
it  shall  pass  to  the  heirs  of  the  bnsband;  and 
the  probate  court  having  jurisdiction  of  the  es- 
tate ot  the  decesaed  bonsekeeper,  or  bead  of  a 
family,  shall,  when  neceasary,  appoint  three 
commissioneiB  to  sot  out  soch  homestead  to 
the  persons  or  persons  entitied  thereto." 

TtM  section  above  quoted  was  in  full  force 
and  diect  on  the  Sth  day  of  August  1900i 
when  Oharles  F.  Bovrard  darted  this  life. 
The  rights  of  the  parties  to  this  UtlgaUon 
must  therefore,  l>e  determined  under  the  act 
of  1896,  supra.  In  construing  the  latter  act 
it  is  well  to  take  an  Inventory  of  the  home- 
stead  as  it  existed  Immediatdy  prior  to  the 
law  of  1895. 

In  1875  the  Legislature  passed  a  law  (See* 
slon  Acts  1876,  pp.  60,  61)  which  authorized 
the  probate  court  to  seU  the  homestead  prop- 
erty, for  the  payment  of  d^ts  contracted 
after  the  aoguiaition  oi  same,  subject  to  the 
homestead  rlghta  of  the  widow  and  minor 
dilldren.  On  the  death  of  the  widow,  and  at 
the  maj(»ity  of  the  youngest  child*  the  pur- 
chaser under  the  probate  sale  would  take  the 
fee^imple  tiUe  to  said  property.  The  fore- 
going construction  of  the  act  of  1875  is  sus- 
tained by  the  following  authorities:  Wilson 
V.  Wilson,  255  Mo.  loc  dt  530,  164  B.  W. 
561;  Balance  v.  Gordon,  347  M&  loc  dt 
128,  152  8.  W.  368;  Bobbins  v.  Boulware, 
190  Mo.  88,  88  S.  W.  674,  108  Am.  8t  Rep. 
746;  Keene  et  al.  v.  Wyatt  et  al..  160  Mo. 
1.  00  S.  W.  1037,  68  8.  W.  116;  Anthony  v. 
Bice.  110  Mo.  223,  19  S.  W.  428;  Poland  v. 
Vesper,  67  Ma  727. 

[2]  As  the  homestead  property  is  exempt 
from  execution  and  attachment  for  debts  ac- 
quired subsequently  to  the  afntilsltlon  of  the 
homestead,  it  is  manifest  that  the  I^efflsla- 
turo,  in  the  ttiactment  of  section  3020,  U.  S. 
1809,  intended  to  cut  off  the  right  to  sell  the 
homestead  property  for  the  payment  of  debts 
subsequently  contracted,  even  if  the  youngest 
child  has  reached  his  majority  and  the  wid- 
ow Is  dead.  In  other  words,  we  have  held 
in  l^al  effect  that,  when  Obarles  Boward 
died  on  August  8,  1900,  the  titie  to  the  home- 
stead real  estate  at  that  time  became  veated 
in  his  heir  or  helra,  subject  to  the  home- 
stead rights  of  the  widow  and  minor  dill- 
dren, tree  from  the  payment  of  debta  co»- 
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tracted  aftor  Uie  homestead  waa  acquired. 
Thlfl  conclusion  la  clearly  sustained  by  the 
following  authoritlea:  Broyles  t.  Oox,  153 
Mo.  242.  M  S.  W.  488,  77  Am.  St  Bep.  714; 
In  re  Powell's  Estate,  157  Mo.  loc.  dt  156, 
67  S.  W.  717:  Eeene  et  al.  T.  Wyatt  et  al., 
160  Mo.  1.  60  S.  W.  1037,  68  S.  W.  116 ;  Bal- 
anoft  T.  0<xdoii,  24T  Mo.  loc.  127,  and  foL, 
102  8.  W.  SS8;  Armor  t.  liewls,  202  Mo.  loa 
dt  074,  678,  and  fol..  161  S.  W.  261;  Eblers 
T.  Potter,  219  8.  W.  loc.  dt  916. 

Upon  a  careful  review  and  C(mflAderati(»i  of 
tbSB  subject  we  are  well  satlsfled  with  the 
ocmcluBioi  readied  In  the  taregolng  cases, 
and  hold  that,  under  ttie  act  of  1806,  as  it 
stood  on  the  8th  day  of  August,  1900.  the 
probate  court  of  Linn  county,  Mo.,  had  no 
leeal  right  to  order  a  sale  of  the  property  In 
controversy  tor  die  payment  of  the  Tagel 
demand. 

The  position  of  this  court  In  respect  to 
above  matter  is  strongly  supported  by  the 
subsequent  legislative  construction  placed 
upon  sectltm  SeaO,  R.  8. 1899.  by  the  Geueral 
Assnnbly,  In  1907,  when  It  passed  an  amend- 
atory act  (Laws  1907,  p.  301),  whldi  author^ 
Ized  the  probate  court,  under  the  drcum- 
stances  of  this  case,  to  order  the  sale  of  the 
homestead  property  subject  to  the  rights  of 
the  widow,  provided  the  hdrs  of  the  husband 
were  persons  other  than  his  chlldrMi,  etc. 
It  is  manifest  that  the  Legislature,  recog- 
nizing the  law  as  declared  by  this  court, 
which  preduded  a  sale  of  the  homestead 
pr(^>erty  absolutely  under  the  act  of  1895. 
concluded  to  modify  the  same,  by  allowing 
said  property  to  be  subjected  to  the  pay- 
ment of  creditors'  demands,  where  the  heirs 
ot  the  husband  were  not  Ms  children. 

Upon  a  reconsideration  of  this  entire  sub- 
ject, the  author  of  this  opinion  is  now  sat- 
isfied that  the  observations  Indulged  by  blm 
In  the  way  of  crlttdsm  of  Armor  v.  Lewis, 
262  Mo.  568,  161  S.  W.  251,  and  Balance  v. 
Gordon,  247  Mo.  119,  152  S.  W.  358,  In  Fields 
V.  Jacobl,  181  S.  W.  loc.  cit.  68,  are  not  well 
grounded,  and  should  be  withdrawn,  ,as  we 
are  now  in  full  accord  with  the  views  ex-' 
pressed  in  said  opinions. 

3.  In  view  of  the  conclusion  heretofore 
reached,  It  is  not  necessary  to  consider  the 
alleged  staleness  of  the  Yagcl  demand.  Ac- 
cording to  ouri  conception  of  the  law,  the 
respective  Judgments  of  the  probate  court 
and  circuit  court  authorizing  the  sale  of  the 
property  in  controversy  for  the  payment  of 
above  demand  are  coram  non  Judlce.  We 
accnrdlngly  rev»ae  the  case  without  re- 
manding same. 

WHITE  and  MOZLET,  CXJ.,  concur. 

PER  CURIAM.  The  forgoing  ophilon  of 
BAILEY,  O.,  Is  hereby  adopted  as  the  opin- 
ion oi  the  court. 

All  concur. 


STATE  V.  CRUT8.    (No.  22645.) 

(Supreme  Court  of  MisBonri,  Division  Ka  2. 
May  26, 192L> 

1.  Homldde  ^=>3I0(3)— No  orror  I*  rafisln 
to  lastmot  as  to  grade  of  astaolt  aot  lBfstv< 

lag  latent  to  kill. 

In  a  prosecution  for  assault  to  murder  com- 
mitted by  shooting  another  in  violation  of  Ber. 
St.  1919,  S  3262,  in  view  of  the  physical  facti 
and  the  testimony,  helds  that  the  trial  court 
committed  no  error  in  refusing  to  instruct  u  ts 
a  lower  grade  of  assaolt. 

2.  Homicide  <e=330i— latfanetioo  u  to  deftil- 
ant's  right  to  shoot  is  defense  of  brotbar  n- 

necessary. 

In  a  prosecntioD  for  shooting  another  irith 
intent  to  Itill  and  murder  him,  in  view  of  de- 
fendant's claim  tiiat  he  shot  at  the  other  in 
self-defense  when  the  latter  was  hittiDg  ntd 
jabbing'  him  with  a  pitchforl^  heU,  that  an  io- 
stroction  as  to  defendant's  right  to  afaoot  in 
defense  of  his  brother  was  unnecesBKry. 

3.  Criminal  law  ^368(1)— Act  of  dofesdasri 
ftrothar  In  shooHsg  at  prosooating  wltB««^ 
son  sdmisslbis  as  rss  gesta. 

In  a  prosecution  for  shooting  another  wftk 
Intent  to  kill  and  murder,  where  the  convem- 

tion,  acts,  and  proceedings  between  the  pir- 
ties  involved  in  the  affray  were  so  interwoven 
as  to  present  a  single,  continnous,  and  insepa- 
rable transaction,  the  court  properly  admine-I 
as  part  of  the  res  gestie  evidence  as  to  the  leti 
of  defendant's  brother  in  ahooting  at  tiie  prost 
cuting  witness'  son. 

4.  Criminal  law  <^755>/2  —  lastroctlos  mh- 
menting  on  portion  of  testlmosy  properly 

fased. 

An  instruction  which  commented  on  s  per 
tion  of  the  testimony  was  properly  refused  de- 
fendant. 

5.  Criminal  law  «=»e2»(l)— Instrsetlois  bh' 
not  be  repeated  oo  request 

Defendant's  requested  instruction  mi  a  point 
already  covered  by  another  instmcUon  given  by 
the  court  correctly  declaring'  the  law  was  pnv- 

erly  refused. 

Appeal  from  Circuit  Court,  Maries  Count;: 
J.  O.  Slate.  Judge. 

Ralney  Cruts  was  convicted  of  felonloosl; 
shooting  another  with  intent  to  kill  and  mn^ 

der  him,  and  be  appeals.  Affirmed. 

On  May  10,  1920,  the  prosecuting  attorney 
of  Maries  eotmty.  Mo.,  filed.  In  the  drcuit 
c6urt  of  said  county,  a  verifled  InformatJon, 
charging  that  defendajits,  Ralney  <^-uts  and 
D.  W.  Cruts,  on  April  14,  1920,  in  said  coun- 
ty, did  feloniously  shoot  one  D.  W.  Bailej. 
with  pistols  loaded  with  powder  and  ball, 
in  his  abdomen  and  right  leg,  with  the  in- 
tent to  kill  and  murder  him,  etc.  Said  de- 
f^idants  asked,  and  the  court  granted,  s 
severanoe.  Thereuptm  the  state  elected  to 
go  to  trial  in  the  case  of  state  against  Bahtey 
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CnitB  fint  13w  latter  entered  a  i^m  of  not 
guilty,  and  hla  trial  was  commenoad  before 
a  Jury  on  NoTember  8,  1920. 

It  aiipeara  firom  tbB  erldoice  that  d^end- 
ftDta  are  brothers,  and  that  D.  W.  Bailey, 
mentioned  In  the  Inforniatioa,  Is  th^  unde. 
The  latter,  on  April  14,  1920.  owned  lAO 
acres  of  nnlmproved  land,  lying  north  of  the 
farm  of  Balney  C^ts,  and  eaat  of  land  owned 
hr  D.  W.  Cmta.  D.  W.  Bailey,  and  three  of 
his  sons,  who  were  then  living  with  him,  on 
the  afternoon  ct  April  14,  1^,  went  to  the 
west  aide  of  said  160  acres,  and  bamed  the 
srasa  and  leaves  east  of  the  east  side  of  D. 
W.  Cmta'  land.  They  had  finished  that  part 
of  the  work,  had  gone  to  the  south  side  of 
said  160  acres,  north  of  the  land  belonging  to 
Balney  Grots,  and  were  burning  east  on  the 
BaUey  land,  wh^  Balney  Cruts  saw  the 
smoke  and  telepbooed  his  brother  Dan.  The 
latter  was  In  tbe  field  at  work,  and  his  wife 
and  Mrs.  Gook  communicated  to  Mm  the  tele- 
photie  message  from  Balaey.  Shortly  after- 
wards jRalney  put  his  pistol  In  his  pocket,  and 
went  out  Into  the  field  where  Dan  was  at 
work.  After  some  conversation,  Dan  went  to 
his  own  home,  put  a  pistol  in  hts  pocket,  and 
returned  to  where  Bainey  and  the  women 
were.  The  two  men  then  walked  on  over  to 
where  Bailey  and  his  sons  were  burning  the 
trash,  and  the  two  women  claimed  to  have 
followed  along,  40  to  60  steps  In  the  rear,  but 
did  not  come  clear  op  to  where  Ball^  and 
his  boys  were  located.  Balney  says  be  had  a 
fork,  which  he  1^  at  a  point  some  distance 
from  wtwn  BaUey  and  emm  were  at  work. 
As  the  main  controversy  relates  to  what  oc- 
curred when  the  two  Cruts  boys  came  up  to 
where  Bailey  and  his  three  boys  were,  we 
have  deemed  it  best  to  set  out  the  substance 
of  the  teaUmony,  as  gjtvea  by  Uw  eyewit- 
nesses. 

Daa  W.  Bailey  tetttfied  that  do  part  of 
the  fire  reached  the  &nce  CKf  tAtber  odE  the 
Orutsea;  that  at  one  place  tiie  Are  got  np 
within  a  foot  or  two  of  Balnea  fence,  but 
they  put  Qiat  Are  out  and  started  to  continue 
burning  where  they  had  left  off,  to  put  out 
the  above  fire.  Jost  about  this  time,  the  de- 
fttidants  appeared  on  the  land  of  Balney,  on 
flte  opposite  side  of  the  f^ce  from  Bailey's. 
Dan  Bailey  then  describes  what  occurred, 
In  sidistance,  as  follows:  Hbat  Ralney  Orutt 
said,  "We  come  over  here  to  see  about  this 
Are."  That  be  seemed  to  be  awfully  mad. 
That  he  said  to  Balney:  "You  needn't  mind 
about  that,  Balney.  We  vrlU  take  care  of  the 
flre^  We  don't  aim  for  the  fire  to  get  out" 
That  Balney  said:  "That  Is  all  right;  just 
so  it  don't  get  into  the  fence."  That  Just 
then  Dan  Cruts  commenced  accusing  John 
Bailey,  his  son,  of  attempting  to  hit  him  with 
the  fork.  That  Dan  Cruts  then  said:  "Don't 
bit  me  with  that  fork.  Don't  hit  me  with 
tfaat  fork."  That  these  remarks  were  ad- 
dressed to  John  Bailey.   That  Dan  Oruts 


th«L  gnbbed  a  rock,  threw  It  at  Jobn,  and 
it  hit  the  tQ|>  rail  of  tJie  fence;  and  Jnst 
at  that  time  both  defendants  commenced 
shoottaig.  They  got  the  guns  from  out  of 
their  pockets.  Ituit  Just  as  soon  as  Dan 
Crata  ttirew  the  rode,  be  put  his  band  In  his 
pocket,  and  then  Jnst  as  Balney  threw  hla 
gun  on  witness,  Dan  Cruts  threw  bis  gun  on 
John  Bal^.  That  John  Bailey  was  doing 
nothing  what  Dan  Oruts  said,  "Don't  hit  me 
with  that  fork."  TbAt  John  waa  Just  sbind- 
Ing  there  with  the  fork  on  his  shoulder. 
That  Dan  Grata  shot  John  BaUey  In  the  right 
arm.  Witness,  who  had  beai  fwrnerly  Judge 
of  the  county  court,  testified  as  follows: 

"Mr.  Hutchinson:  Now,  go  ahead.  Judge,  and 
tell  what  happened.  When  the  shooting  com- 
menced what  did  jou  do,  if  anything?  A.  I 
didnt  do  a  tidog.  The  flr8«--«hen  they  first 
throwed  their  goas  down  on  me  I  didnt  think 
they  would  aboot,  and  tbe  first  shot  Bainey 
Grata  shot  be  shot  me  in  the  abdomen;  the 
second  shot  he  shot  me  in  the  leg;  and  Dan 
Cruts,  the  third  shot  that  he  shot  hit  John's 
arm,  and  the  fork  just  fell  off  his  shoulder, 
back  of  his  shoulder,  and  his  arm  jnst  fell  down 
by  his  side,  and  h«  Just  turned  around  and 
around.  Dan  Cruts  turned  then  on  to  me  and 
shot  two  shots  at  me,  and  Bainey  Cruts  shot 
two  shots  at  my  head.  The  first  two  shots— tbe 
first  shot  waa  In  my  abdomen,  and  tbe  next 
shot  in  my  leg,  and  the  next  two  shots  he  hUd 
the  gun  or  aimed  right  on  my  bead-^e  aimed  to 
hold  his  gun  on  my  head. 

"Q.  IMd  the  last  two  shots  Balney  Cruts 
fired— did  they  fait  you?  A.  There  waa  two 
shots  bit  my  hat,  and  I  felt  one  strike  one  M 
my  ears. 

"Q.  What  did  yon  say,  if  anything,  during 
that  time?  A.  I  didn't  say  a  word.  •  •  • 

"Q.  How  long  was  It  from  the  time  they  were 
throwing  the  rock  and  the  shots  were  fired? 
How  long  a  time  elapsed?  A.  Just  immediate- 
ly. Jnst  as  quick  ss  he  throwed  the  rock  they 
both  went  to  shooting  at  the  same  time— right 
then. 

"Q.  How  fast  were  the  shots  fired?  A.  Just 
as  fast  as  they  could  make  their  pistols  revolve. 

"Q.  From  where  you  were  standing  at  the 
time  they  came  up,  did  yon  advance  towards 
them  after  they  stopped?    A.  No,  sir. 

**Q.  Did  you  draw  the  fork  on  them  you  had 
In  your  hand?  A.  No,  sir. 

"Q.  Did  yoti  attempt  to  stick  the  fork  in 
Balney  Cruts?  A.  No.  sir. 

"Q.  Did  you  walk  np  to  the  fence  and  put 
your  foot  on  the  fence?  A.  No,  sir. 

"Q.  Did  .yon  see  your  son  advance  toward 
Dan  Cruts?  A..  No,  sir;  he  never  advanced  a 
bit. 

"Q.  He  never  advanced  a  Ut?  A.  No,  sir. 

"Q.  Did  he  take  the  pitchfork  off  his  shoul- 
der? A.  No,  sir;  he  bad  the  pitchfork  on  his 
shoulder  when  the  third  shot  waa  fired. 

"Q.  And  then  what  became  of  it?  A.  It  just 
fell  backwards  over  his  back,  and  his  arm  fell 
down  by  his  side,  and  he  just  turned  around 
and  around." 

Witness  testified  that  the  fence  waa  rotted 
down,  and  was  about  3  or  3^  feet  high;  that 
he  never  at  any  time  got  on  tbe  same  ^de  of 
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the  fence  with  Ralney  and  Dan  Grnts;  tbht 
he  was  about  16  feet  from  Ralney  when  the 
shots  were  fired,  and  that  he  was  never  any 
cloeer  to  him ;  that  one  ot  the  shots  stnuA 
him  above  the  right  bnee. 

There  was  some  other  testimony  of  wit- 
nesses, as  to  threats  and  swearing  of  both 
defendants  after  the  shooting  was  orer.  The 
testimony  of  John  Bailey,  Oscar  Bailey,  and 
RoUa  Bailey,  who  were  with  their  father  at 
the  time  the  above  transactions  occarred,  is 
practically  the  same  as  that  of  D.  W.  Bailey. 
The  doctors  testlQed,  In  substance,  that  one 
of  the  pistol  balls  struck  Dan  W.  Bailey  In 
the  abdomen  and  lodged  against  his  hip  bone. 

Defendant's  Evidence 

Mrs.  Dan  W.  Crats  and  Mrs.  Oook  both 
testified.  In  substance,  that  they  were  45 
or  50  stei»  away  when  the  shootdng  com- 
menced; that  they  saw  Dan  W.  Bailey  and 
John  Bailey,  with  their  pitchforks,  advanc- 
ing towards  defendants  like  they  were  going 
to  jab  them;  that  John  Bailey  was  after 
Dan  Crats.  and  old  man  Bailey  was  after 
Balney  Crats;  that  Bainey  fired  the  first 
shot,  and  they  then  turned  back  home  and 
saw  nothing  more  of  the  shooting, 

Ralney  Cruts,  the  defendant,  testified,  In 
substance,  that  after  he  and  his  brother  spoke 
to  Dan  Bailey,  and  fhey  exchanged  some 
wordB  about  the  fire,  Dan  Bailey  Uien  said, 
"What  are  you  feUows  looking  for?"  and  was 
mad;  tiiat  def^dant  then  saM  to  him,  "I 
dont  care  for  you  burning  it,  Just  so  you 
dont  get  in  the  fence" ;  that  about  that  time 
Dan  Bailey  took  a  chew  of  tobacco,  and 
"klnda"  nodded  his  head,  and  the  boys  reach- 
ed on  their  shoulders  for  their  forks;  that 

John  started  at  Dan  and  said.  "G  d  

yoa  1"  and  Dan  Cruts  said,  "Now,  stand  back, 
Jcim,"  two  or  three  times,  and  finally  reached 
over  to  pick  up  a  rock,'  and  John  "klnda" 
•topped;  that  he  (witness)  reached  over  and 
tapped  his  brother  on  the  arm  and  told  him 
not  to  do  that,  and  his  brother  Dan  dropped 
flw  rock;  that  about  the  time  witness  says 
he  got  straightened  up  and  turned  bis  head, 
Us  uncle  Dan  BaUey  was  right  at  his  face 
almost  with  a  fork;  that  he  would  take  d 
little  stroke  at  witness  and  thai  gouge;  that 
he  hit  defendant.  Jabbed  blm  on  the  arm,  and 
produced  a  knot  Oiere  as  large  as  an  egg. 
Defendant  further  testified  as  follows: 

"So  be  just  got  right  across  on  me.  Well,  I 
ffidn't  want  to  kill  falm,  and  the  first  shot  I  in- 
tended to  shoot  him  in  the  leg,  and  he  just  kept 
coming,  and  I  just  went  to  shooting  wherever 
I  could  shoot,  and  the  last  shot,  the  last  time 
he  gouged  the  fork  elear  past  my  bead,  and 
when  he  did  I  Jnst  jammed  the  gnn  right  down 
on  his  head.  I  dou't  suppose  the  gun  was  over 
that  far  from  his  head.  When  I  done  that  he 
went  back  to  the  back  of  the  fence  row  jnst  as 
fast  as  be  come  across  and  throwed  hia  fork 
down,  and  that  settled  it." 


Dan  W.  OrutB  oorroboratBS  hb  brother 
Ralney  as  to  what  oeeurred  at  time  and  place 

of  shooting. 

Several  witnesses  testified  that  defendui 
had  the  reputation  of  being  a  peaceable,  quiet, 
and  law-abiding  citizen.  Some  of  the  wit- 
nesses testified  that  the  general  repatati«D 
of  Dan  W.  Bailey  for  truth  and  veracity  wu 
not  good,  and  that  he  had  the  reputatton  of 
being  a  Quarrelsome,  turbulent  man.  Wit- 
nesses were  likewise  Introduced  as  to  tbe 
good  character  of  Dan  Bailey  tor  troth  ud 
veracity,  and  they  testified  that  he  had  tl>e 
reputation  of  beinjg  a  peaceaUe,  quiet  maa. 

After  the  instructions  were  read  to  dia 
jury,  the  latter  returned  Into  court  Oe  fol- 
lowing vMxilct: 

"We,  the  jury,  find  0ie  defendant,  Baiser 
Cruts,  guilty,  as  charged  fai  the  Infomutioe. 
and  aasesg  his  punishment  at  imprisonment  io 
the  penitentiary  for  the  term  of  two  years." 

Defendant,  in  due  time,  filed  motions  for  a 
new  trial  and  In  arrest  of  Judgmoit  Botb 
motions  were  overruled,  and  the  cause  dol? 
appealed  by  him  to  this  court 

Lorts  &  Breuer  and  H<^e8  &  Holmei,  lU 
of  RoUa,  for  atQ>ellant. 

Jesse  W.  Barrett;  Atty.  Oen^  and  Bobett 
J.  Smith,  Asst.  Att7.  Oen.,  for  the  State. 

RAILEY,  C.  (after  stating  the  ftcU  u 
above).  [1]  1.  Under  propositloD  1  of  appd- 
laut'8  "Points  and  Anthorlttai,''  St  to  unrtad 

that— 

"In  a  prosecution  under  section  8282;  B.  S. 
1919,  defendant  may  be  envicted  of  an  sMilt 
without  malice,  and  the  jiiry  shoald  be  io  is- 

stiucted  if  the  evidence  warranta  IL** 

Beetlon  S2)B2,  supra,  reads  as  foUows: 

"Every  person  who  shall,  on  pTirpo!ie  d 
malice  aforethought,'  shoot  at  or  stab  another, 
or  aseaolt  or  beat  another  with  a  deadly  wup- 
on,  or  by  any  other  means  or  force  likely  to 
produce  death'  or  great  bodily  barm,  with  in- 
tent to  killf  maim,  ravish  or  rob  socb  peiKU, 
or  in  the  attempt  to  commit  any  bnigUrr  or 
other  felony,  or  in  realsting  the  ezecDtiDfl  «t 
legal  process,  adiall  be  ptnJshed  by  impriioo- 
ment  in  the  penitentiary  not  less  thu  two 
years." 

It  la  appellant's  contention  that  he  was 
entitled  to  an  Instructim,  under  the  eTideoc^ 
by  virtue  of  section  8693,  R.  8.  1919,  lett- 
ing It  to  the  jury  to  determine  whether  the 
assault  was  committed  with  malice  afore- 
thought, or  with  Intent  to  kill,  or  do  scbbs 
great  bodily  harm,  without  malice  afore- 
thought. Said  section  8683,  B.  S.  1818^  M^s 
as  follows: 

"tJpon  an  indictment  for  an  assault  «hh  ia- 

tent  to  commit  a  felony,  or  for  a  telonions  u- 
sault,  the  defendant  may  be  convicted  of  a  le>* 
offense;  and  in  all  other  cases,  whether  proK- 
cuted  by  indictment,  information  or  before  > 
jostice  of  the  peace,  the  jury  or  coort  bTinf 


Digitized  by 


Google 


Uo.) 


SFATB  CRQTB 

(Ml  aw.) 


606 


the  cane  may  And  tbe  defendant  not  gnflfy  of 
the  offenae  aa  diarced,  and  find  him  gaUts  of 
any  offense,  llie  comndBaion  trf  iriiidi  Is  neees- 
tarily  tndnded  in  that  charged  asainct  him." 

Several  authorities  are  dted  by  defendant 
In  support  of  above  contention.  We  are  not 
disposed  to  criticize  the  cases  dted,  when 
applied  to  the  facts  referred  to  therein.  In 
eonat  ruing  the  two  eectlone  of  our  statute 
above  quoted,  we  should  beep  in  mind  the 
particular  fiicta  of  each  case  coming  before 
ns.  It  may  be  conceded,  for  the  purposes  at 
the  case,  that  instances  may  arise  under  said 
sections  In  which  It  would  be  proper  to  sub- 
mit to  the  Jury  the  Question  as  to  whether 
defendant  might  be  convicted  for  a  lower 
offense  than  that  called  for  in  section  32^, 
supra ;  bnt  in  eadi  case  the  facts  must  be 
sufficient  to  warrant  the  court  In  submitting 
Bald  Issue  to  the  jury. 

If  the  evidence  In  behalf  of  the  state  he 
taken  as  true,  defendant  Ralney  Crnts  armed 
himself  with  a  loaded  pistol  and  went  to  the 
scene  of  trouble,  where  Dan  W.  Bailey  and 
his  three  sons  were  at  work  on  their  own 
premlaes,  engaged  In  the  legitimate  boslneea 
<a  burning  trash  thereon.   Wh&i  defendant 
and  his  brother  approadied  the  division 
fence,  the  state's  evidence  shows  tliat  all  of 
the  Baileys  were  standing  from  10  to  15 
feet  from  the  f»ice,  with  th^  xespectiTe 
foAB  on  ttieir  shoulders;  tliat  they  remained 
in  that  condition,  and  made  no  effort  to  ad- 
vance on  defendant  and  his  brother,  or  to 
barm  either  of  them ;  that  defendant  there- 
npraa  pulled  Ms  pistol,  and  without  any 
provocation  shot  Dan  Bailey  once  In  the  right 
leg  above  the  knee,  once  in  the  abdomen,  and 
fired  two  more  shots,  which  went  through 
his  hat.  On  tbe  other  hand,  defendant  testi- 
fied that  he  put  his  hand  on  his  brother,  told 
him  not  to  throw  the  rock  at  John,  and,  as 
he  turned  his  head,  Dan  W.  Bailey  was 
almost  at  his  face  with  the  pitchforli,  with 
which  he  commenced  hitting  and  gouging  de- 
taulant,  without  any  jastiflcation  or  excuse 
tbwefor.   He  testified  that  on  the  first  shot 
he  Intended  to  shoot  his  uncle  Dan  in  the 
leg,  as  he  did  not  want  to  kin  him,  but  his 
uncle  "kept  ccnnlng,  and  I  Just  went  to  shoot- 
iag  wherever  I  could  shoot,  and  the  last  shot, 
the  last  time  he  gouged  the  fork  clear  past 
Q»y  head,  and  when  he  did  I  Just  Jammed  the 
gan  rl^t  down  on  his  head."  On  the  state's 
theory,  was  defendant  guilty  of  a  murderous 
usault  on  his  nnde,  without  provocation, 
with  a  loaded  pistol,  or  did  he  shoot  Dan 
Bailey  in  self-defense?   Both  theoties  were 
nbmltted  to  the  Jury  under  appropriate  In- 
rtructlons,  and  a  verdict  returned  to  the 
effect  that  defendant  inteutlooally  shot  hla 
imcle  wlthoot  provocation. 

The  lAysical  facts  in  this  case  speak  louder 
than  words.  It  is  undisputed  that  defendant 
Bbot  Dan  Bailey  in  bis  right  leg  above  the 
knee;  that  be  shot  blm  In  the  abdomen,  triad 


to  shoot  him  In  tlie  heafl,  and  only  mtased  the 
latter  by  a  small  margin,  as  two  holes  were 
shot  Ibnragh  tals  unde*a  hat  The  idea  of 
self-defoise  bavlng  beoi  eliminated  by  the 
verdict  of  the  Jury,  it  left  the  case  with  de- 
fendant  having  shot  Us  tmcle,  as  disdosed 
the  pbysleal  fiicts,  withont  ^ttior  Justlflca- 
Uon  or  exCDiew  Taking  the  physleftl  facta.  In 
connectlMi  witb  the  remaining  testimony  In 
the  case,  ve  are  of  titte  otdnlcm  that  the  trial 
court  committed  no  error  In  refoBlttg  to  In- 
struct  as  to  a  lower  grade  of  assault.  State 
V.  Feeler.  228  S.  W.  loc.  dt  IT,  IS;  State 
Ray,  226  S.  V.  loc  dt  978;  State  v.  Foster, 
281  Mo.  618;  220  S.  W.  loe.  dt  960, 961 ;  State 
v.  Jones,  217  S.  W.  22,  23;  State  v.  Bums, 
278  Mo.  loc.  dt  449,  218  S.  W.  loc.  dt.  U7; 
State  T.  Wansong,  271  Ma  loc.  dt  56,  67,  B8, 
IDS  S.  W.  999;  State  T.  Webb,  26e  Ma  672, 
182  S.  W.  975;  State  t.  Webb,  205  S.  W.  190 ; 
State  T.  Cnrtner,  SXKt  Mo.  loe.  dt  218, 170  S. 
W.  1141;  State  t.  Bfagulre,  118  Ma  loe.  dt 
676,  21  S.  W.  212;  State  t.  Doyle^  107  Ma 
loc.  dt  48.  44. 17  S.  W.  7KL 

[2]  2.  A]H>ellanf8  second  oimtientl(m  ts 
that— 

''Under  the  law  a  man  not  only  haa  the  ri^t 
to  shoot  another  in  the  neceeaary  defense  of 
himself,  but  has  the  same  right  in  defense  ot 
his  brother,  and  the  Jury  should  be  so  instroct- 
ed  where  the  evidence  warrante  it" 

See  section  8233,  B.  S.  1910;  State 
Turner,  246  Mo.  608, 152  S.  W.  313,  Ann,  Oas. 
1014B,  451. 

We  have  no  dlsi)osItion  to  controvert  the 
above  pr(^8ltlon,  where  the  facts  in  the 
case  Justify  the  defendant  in  affording  his 
brother  protection.  The  above  principle  of 
law,  however,  1ms  no  application  to  the  facts 
in  this  case.  Defendants  were  granted  a 
severance,  and  the  case  of 'State  v.  Rainey 
Onits  Is  the  only  one  pending  here  for  our 
considVribtlon.  It  is  not  claimed,  by  either  the 
state  or  defendant,  that  the  latter  shot  any 
one  but  Dan  W.  Bailey.  Appellant  Is  on  trial 
here  for  shooting  his  uncle,  and  not  for  shoot- 
ing some  other  person,  while  the  latter  was 
assaulting  his  brother.  It  Is  not  claimed 
that  Dan  W.  Bailey  was  assaulting  defend- 
ant's brother  when  he  was  shot  by  appellant 
On  the  contrary,  the  latter  testified,  as  here- 
tofore shown,  that  he  shot  Dan  Bailey,  be- 
cause he  claimed  the  latter  was  hitting  and 
Jabbing  him  with  a  pitchfork. 

The  above  contention  is  without  merit  and 
overruled. 

IS]  3.  Defradant's  third  contoitlw  reads 
as  follows: 

"It  was  error  for  the  eeart  to  admit  u  a 
part  of  the  res  gestn,  evidence  as  to  the  act 
of  Dan  Cmts  (brother  of  defendant)  in  shoot- 
ing at  John  Bailey  (son  of  prosecuting  wit- 
ness), and  to  refuse,  by  proper  Instruction,  to 
withdraw  such  evidence  from  the  eonaideratton 
of  the  Jury  in  deteimlnlng  dtf  endant's  gdtt** 
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The  court  admitted  as  res  ^estse  every- 
thing tliat  occurred  from  the  time  defend- 
ant and  hla  brother  came  into  the  presence  of 
Dan  W.  Bailey  and  his  three  sons,  until  the 
shooting  was  ove^,  and  the  two  Cruts  boys 
left  The  conversation,  acts,  and  proceedings 
between  said  parties,  under  the  circum- 
stances aforesaid,  were  so  interwoven  as  to 
present  a  single,  c<mtinaons,  and  inseparable 
transaction.  The  facts  present  a  typical  cas^ 
involving  the  doctrine  of  res  gestie.  State  v. 
PfeUer,  267  Mo.  loc  cit.  28,  29,  183  S.  W. 
337;  State  v.  Kats,  266  Mo.  loc.  dt  502,  503, 
181  S.  W.  425;  State  v.  Anderson,  252  Mo. 
loc.  dt  9S,  99,  15S  S.  W.  817;  State  v. 
Tangban  et  al.,  200  Mo.  1.  98  S.  W.  2;  State 
V.  Cavln,  109  Mo.  154.  07  S.  W.  573;  State  v. 
Woodward.  191  Ma  loc.  dt.  633,  90  S.  W.  00; 
10  Bullng  Case  Uiw,  {  157,  p.  974. 

The  MisBoori  cases  supra  conclusively  sus- 
tain the  trial  court  In  holding  that  the  entire 
transaction  which  took  place  at  the  ttme  oi 
the  shooting  was  a  part  of  the  res  gests  to 
be  considered  by  the  ]ury  in  passing  upon  the 
case. 

[4,  B]  4.  Defendant's  instmctiou  A  was 
properly  refused  because  It  was  a  comment 
on  a  portion  of  the  testimony.  State  v.  Ad- 
kins,  225  S.  W.  9S1;  J<mes  v.  Ry.  Co.,  228 
8.  W.  loc,  dt  784,  and  cases  dted.  It  was 
Ufcewise  properly  refused  because  instruction 
4,  given  by  the  court,  correctly  declared  the 
law  and  covered  the  Questlcm  complained  of 
by  app^ant  State  v.  Hltsabeck,  182  Mo.  loc. 
dt.  358.  34  S.  W.  38. 

0.  We  have  examined  all  the  matters  cun- 
plalned  of  by  ai^ellant.  and  find  no  error  in 
the  record  of  wtilch  he  can  legally  complain. 
The  case  was  carefully  tried  by  court  and 
counsel,  and  the  verdict  Is  fully  sustained  by 
substantial  evb3enc& 

The  Judgmoit  below  is  accordingly  affirmed. 

WHITB  and  MOZLBT,  CO.,  concur.^ 

FEB  OUBIAK.  Tbo  foregoing  opinion  of 
BAIt^,  0^  Is  berdiy  adfvted  as  the  opinion 
of  the  court 

All  concur. 


STATE  V.  BITTER.    <No.  22597.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  26;  1021.   Befaearlng  Denied 
June  4  1921.) 

I.  Arson  ^s»2^|RdIetneBt  and  Isformatlos 
^110(7)^11  indlotment  net  defective  be- 
easse  not  stating  owner  of  tbe  building  con- 
talslng  goods  burned. 
An  indictment  vaAet  B«v.  St  1919.  {  8288, 
dsdariug        every  porson  who  shall  set  fire 
to  or  hnin  any  goods  or  merchandise  wliicb  is 
insured  with  intent  to  defraud  tbe  insurers 
shall  be  guilty  of  arson,  need  not  state  the 
name  of  the  owner  of  the  boiidUis  in  which 


the  goods  were  located,  and  is  sufficient  if  it 
follows  tbe  statute,  for  ownership  of  the  buQd- 
ing  is  immaterial. 

2.  Witnesses  4^o278-^oiHsloH  of  answer* 
witness  to  questies.  whetber  she  expected 
In  making  statement  net  to  bo  prosocuted, 
held  not  error. 

In  a  prosecution  for  arson,  where  one  of 
defendant's  colleagues  was  asked  whetber  she 
did  not,  in  making  a  statement  to  designated 
person,  entertain  the  hope  that  she  would  not 
be  prosecated  and  the  statement  was  not  defi* 
nitely  identified,  the  exdusion  of  answers  that 
the  witness  dU  not  (Uitertain  any  such  hvpt 
was  not  error,  even  though  there  should  be 
great  latitude  in  cross-examining  a  witness  con- 
nected with  the  crime  who  testifies  on  behalf 
of  the  state. 

3.  Criminal  law  «=337l  (7)— Teetlmeny  as  to 
statenonts  made  by  defeadant  as  to  Ills  cen- 
neotion  with  other  Iscendiaiy  flres  arimlssl- 
bln. 

In  a  prosecution  for  arson  where  it  was 

contended  that  defendant  induced  the  witness  to 
consent  to  the  burning  of  her  household  goods, 
etc.,  testimony  by  the  witness  as  to  statements 
made  \yy  defendant  concerning  his  conne<rtion 
with  other  incendiary  fires  is  sdmisslble  to  show 
intent  for  sodi  statements  were  in  the  nature 
of  adn^ssions,  and  it  is  immaterial  whether 
they  ocenned  before  or  after  the  fire  in  qaea- 
tion. 

4.  Criminal  law  «=9369(  1 1 )— EvMasee  ef  state- 
ment by  defendant  as  to  his  provloaa  eon- 
Boction  with  inoondlary  fires  sdmisslble. 

In  a  prosecution  for  arson  where  the  wit- 
ness testified  that  defendant  induced  her  to 
consent  to  the  burning  of  her  household  goods, 
>etc.,  testimony  by  the  tritness  as  to  defendantfn 
statement  concerning  bis  connection  with  previ- 
ous incendiary  fires  was  admissible  to  prove 
that  the  fire  in  question  was  of  incendiary  ori- 
ghi  and  to  prove  the  corpus  delicti  or  con- 
nect defendant  (herewith. 

5.  Wltaasase  ^370(1)— EvMenos  9t  Mas 
of  witaaas  against  oodefondut  Isadnbsibls 

where  severanoe  was  granted. 

While  it  is  always  competent  as  affecting 
the  credibility  of  a  witness  to  show  his  bias 
against  the  accused,  evidence  that  the  witness 
was  biased  sgainst  aecased'a  codefendaat  is  in- 
admisslMe  where  neveianeo  wan  gtanteo. 

6.  Witnessot  ^3S0-8tate  ostlUatf  te  rekat 
showing  that  witnsst  kept  hone  of  III  famob 

Where  defendant  in  cross-examination  of 
witnesses  of  tbe  state  attempted  to  show  that 
principid  witness  had  kept  a  house  of  ill  fame, 
it  was  permissible  for  the  sute  to  show  that 
the  house  of  such  witness  did  not  bear  that 
reputation,  regardless  of  the  propriety  of  the 
inquiries  of  defendant's  counsel. 

7.  Witnesses  «=»270(3)  —  Facts  impropsrfy 
brought  out  oa  eross-oxamlnatlon  may  be 
butted. 

If  counsel  chooses  to  examine  a  witness  as 
to  facts  not  admissible  in  evidence,  the  other 
party  has  a  right  to  examine  him  as  to  the  evi- 
dence so  given. 
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8.  WItMHM  «»36V-EvWM0t  Of  fMd  OlMr^ 

■Btw  laadmlMlUt. 

Where  there  wai  no  direct  attack,  the  mere 
fact  that  the  state  ob  cross- examination  pro- 
pounded qneetioss  ta  defendant's  witness  re- 
flecting upon  his  standing  does  not  warrant  tbe 
sdmission  of  independent  evidence  as  to  the 
good  character  of  the  witness  for  troth  and 
veracity. 

9.  Cnmlnar  law  ^1 172(1)— Number  aad  pro- 
lixity of  iastniotlons  do  not  warrant  reversal. 

Where  the  instnictioos  were  correct,  the 
mere  fact  that  they  were  numeroos  and  prolix 
in  verbiage  does  not  warrant  reversal. 

Appeal  from  St  LouIb  Oiicult  Court; 
John  W.  Calhoun,  Judge. 

Joseph  Kitter  was  convicted  under  Bev. 
St.  1019,  i  3288.  Of  arson  in  the  third  degree 
and  be  appeala.  Affirmed. 

Carl  M.  Dublnsky  and  Abbott,  Fauntleroy, 
Oallen  *  BdwatdB,  aU  of  St  UmiB,  for  ap- 
pellant. 

Jesse  W.  Barrett,  Atty.  Oen..  and  Albert 
UUIer,  Asst  Attr.  €en^  for  tbe  State. 

WAIXER,  J.  The  appelant  was  ^»nvlct- 
ed.  in  the  circuit  court  of  the  (4ty  of  St.  Lou- 
is, of  arson  in  tbe  third  degree,  under  section 
3288,  R.  S.  1019,  and  bis  punishment  assessed 
at  fifteen  years'  Imprisonment  In  the  peniten- 
tiary, which  was  reduced  by  the  trial  court 
to  fl,ve  years.  Fkmo  tbls  Judgment  be  ap- 
peals. 

The  offense  for  which  the  appellant  was 
convicted  waa  the  burning  of  certain:  house- 
hold goods  in  tbe  possession  of  one  Bertha 
Trader,  located  in  an  apartment  occupied  by 
her  on  Delmar  avMine,  In  the  city  of  St. 
Louis,  with  the  Intent  to  Injure  and  defraud 
the  insurers  of  said  prpperty.  Bertha  Trad- 
er testified  for  the  state.  Her  testimony  was 
to  tbe  effect  that  she  (the  appellant)  and  one 
Pendelman  entered  Into  a  conspiracy  to  bum 
the  goods  In  the  apartment  In  wblch  she  re- 
sided fOr  the  purpose  of  securing  tbe  insur- 
ance on  aame;  that  the  appellant  brought 
the  greater  part  of  the  goods  and  placed  them 
in  the  building  for  the  purpose;  that  he  In- 
troduced E^udelman  to  her  as  the  man  who 
would  start  the  fire  and  stated  that  his  name 
was  Jtmes.  The  appellant  testifying  In  his 
own  behalf  dented  any  connection  with  the 
matter,  except  as  an  insurance  adjuster.  Tbe 
proper^  was  insured  in  the  sum  of  $800  in 
one  company  and  $1,000  in  another.  Upon 
■n  adjustment  of  the  loss  the  two  Insurance 
companies  paid  tbe  sum  oi  9800;  of  this 
amount  Bertha  Trader  received  $250,  and 
tbe  balance  waa  retained  by  the  appellant 
The  latter  was  at  the  time  a  member  of  ihe 
firm  of  Bersch,  McBfaban  ft  Bitter,  whose 
ostensible  business  was  ttaat  of  a  fire  Inaur- 
SQce  adjuster,  engaged  In  business  under  the 
name  of  the  Independent  Adjustment  Com- 


pany, and  as  radi  It  rqinesnited  Bortha 
Trader  In  the  settlement  of  her  claims 
against  tbe  insurance  companies.  Tbe  bum* 
ing  of  the  goods  aa  teatifled  by  Bertha  Trad- 
er was  ^ected  by  tbe  starting  of  a  Are  in  a 
wardrobe  In  one  of  tbe  rooms  ot  the  apart 
ment  Fendelman,  wbo,  under  tbe  constdr- 
acy,  waa  to  start  tbe  ftre,  van  sem  In  tbe 
Immediate  Ttdnlty  of  tbe  building  at  the 
time. 

There  is  much  testimony  aa  to  tbe  particu- 
lars of  the  fire,  tbe  adjustment  of  the  claim 
by  Bitter  for  Mrs.  Trader,  and  his  retention 
of  tbe  money  when  tbe  losses  were  paid,  not 
necessary  to<be  set  fwth  in  detail. 

Fendelman  was  Indicted  jointly  with  tbe 
appellant  A  severance  was  granted  result- 
ing in  the  conviction  as  heretofore  stated. 

[1]  I.  AK>ellant  contends  that  the  indict- 
ment is  insufficient.  In  that  it  does  not  al- 
lege the  name  of  the  owner  of  the  buUdlng 
In  which  the  goods  burned  were  located. 
This  allegation  was  not  necessary.  Tbe  sec- 
tion under  which  the  Indictment  la  framed 
is  several.  The  offense  denounced  therein 
with  which  the  appellant  waa  charged  was 
the  burning  of  goods  wltb  tbe  Intoit  to  de* 
fraud  the  Insurers. 

This  offense  is  charged  In  the  language  of 
tbe  statute,  and  hence  there  is  no  merit  in 
tbe  contention,  for  the  reason  that  the  crime 
having  been  defined  by  the  statute  wblch 
embodied  all  the  constituent  elements  of  the 
offense,  the  Indictment  following  same  Is  suf- 
ficient This  measure  of  the  sufilciency  of  a 
statutory  charge  was  last  approved  by  this 
court  In  State  v.  Bersch,  276  Mo.  loc.  dt  411, 
207  S.  W.  loc.  dt  813.  SUted  more  concrete- 
ly aa  applicable  to  the  law  and  facts  at  bar, 
tbe  offense  consisted,  aa  stated,  In  the  burn- 
ing of  the  goods  to  defraud  the  Insurers. 
State  V.  Greer,  243  Mo.  690,  147  S.  W.  968. 
Ann.  Gas.  19130,  1163.  Tbe  location  of  sudi 
goods  other  than  that  they  were  In  the  dty 
of  St.  Louis,  where  the  charge  was  preferred, 
which  fact  Is  alleged  In  the  Indlctm^it,  was 
Immaterial. 

''  [2]  II.  It  Is  contended  that  error  was  com- 
mitted In  the  striking  out  ot  the  answer  ot 
the  witness  Bertha  Trader  to  an  Inquiry 
made  of  ber  by  tbe  counsel  for  tbe  appellant 
on  croes-examlnatlon,  as  follows: 

"In  making  the  statement  to  Mr.  McDaniel, 
did  you  not,  by  reason  of  making  said  state- 
ment; entertain  the  hope  and  expectation  that 
you  wonld  not  be  proaecnted?" 

To  tbls  she  answered,  "No.  sir,"  which  an- 
swer on  tbe  motion  of  counsel  for  the  state 
was  strtdEoi  out  What  this  statement  waa 
concerning  which  the  Inquiry  was  made  does 
not  appear.  Altliougb  this  inquiry  was  re- 
peated, followed  by  a  like  ruling  aa  at  first, 
it  waa  confined  in  each  instance  to  the  wit- 
ness* h(H>es  and  expectaOons,  depradent  upon 
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her  haTlng  made  tliA  statement  aUe^ed  to 
liave  beea  made  to  McDauiel  and  not  to  her 
testimony  at  the  trial  to  wlildi  no  refer^ice 
was  made.  If  the  Inquiry  bad  been  directed 
to  aaeertalning  her  hopes  and  expectations, 
dependent  upon  her  testimony,  the  exclusion 
ct  bar  aimrar,  U  In  the  affirmative,  would 
have  bein  miot,  and  11  Cound  upon  a  oonsld- 
emtion  of  all  the  other  facts  to  have  been 
Iffejudldal,  it  would  have  been  sufficient  to 
have  worked  a  reycrstl.  Numerous  rulings 
are  to  be  finmd,  dedaratoiy  of  the  latitude 
permlsslUe  In  the  croas-ezaminatlon  of  wit- 
nesses shown  to  have  been  connected  with 
the  crime  for  which  the  accused  was  being 
tried.  Proofs  oi  promises,  Indncema&fiB,  and 
the  hcq;ies  and  beliefs  of  the  witness  may  be 
adduced  to  affett  his  credibility,  but  a 
yague  inquiry  as  to  an  alleged  statement  of 
die  witness  of  whlcA  not  eren  the  purport  is 
shown,  cannot  be  made  to  serve  that  purpose. 

The  facts  at  bar,  therefore,  dearly  distin- 
guish this  case  from  rulings  here  and  else- 
where, recognizing  the  rli^t  of  CToa»«xaniir 
nation  to  ascertain  if  a  wltneaa'  testimony 
is  animated  by  any  other  purpose  than  a 
statement  of  the  facts.  State  v.  Shalton,  223 
Ho.  loc.  dL  184,  122  S.  W.  782,  and  eases; 
Stevens  v.  People,  215  III.  693,  74  N.  B.  786 ; 
People  V.  Langtree,  64  Cal.  loc.  dt.  2G9,  80 
Pac.  Si3;  People  v.  Moore,  ISl  N.  T.  B2t, 
73  N.  B.  1129 ;  State  v.  Kent.  4  N.  D.  loc 
dt.  698,  62  N.  W.  631,  27  L.  R.  A.  686;  Lee 
V.  State,  21  Ohio  St.  161. 

[3]  III.  Error  is  assigned  In  the  admission 
In  evidence  of  statements  made  by  ai^llant 
to  Bertha  Trader  as  to  his  connection  with 
other  incendi&ry  fires.  These  statements 
were  in  the  nature  of  voluntary  admissions 
of  the  commission  by  the  appellant,  of  other 
crimes  of  a  like  nature  to  that  charged. 
They  were  admissible  as  tending  to  show  In- 
tent, and  it  la  tmmaterlal  whether  they  oc- 
curred before  or  after  the  commission  of  the 
crime  for  which  he  was  being  tried.  State 
V.  Bersch,  276  Mo.  loc.  dt  415,  207  S.  W. 
809,  and  cases. 

[4]  Furthermore,  the  admission  of  this  tes- 
timony was  authorized  as  tending  to  show 
that  the  fire  in  question  was  of  incendiary 
origin,  and  also  to  prove  the  corpus  delicti, 
or  connect  the  appdlant  with  same.  State 
V.  Ck>x,  264  Mo.  loc:  dt  41S,  175  S.  W.  60, 
and  cases. 

[6]  IV.  It  was  attonpted  to  be  shown  that 
one  of  the  state's  witnesses  was  biased  or 
hostile  to  Fendelman,  and  hence  that  the  ex- 
dusion  of  his  testimony  as  to  such  bias  was 
error.  It  Is  always  competent,  as  affecting 
the  credibility  of  a  witness,  to  ascertain  the 
state  of  his  mind  against  the  accused.  State 
T.  Horton,  247  Ho.  loa  dt  665,  163  S.  W. 
lOCa;  State  T.  Hlller,  71  Uo.  690.  This  role, 
howeva,  has  never  been  extended  to  the  ad- 
mission  of  proof  of  witness*  bias  against 
otiiers.  State  t.  Montgomery.  28  Mo.  6M. 


Fendelman,  although  be  had  been  Jointiy  in- 
dicted with  the  appellant,  had  been  granted 
a  severance  and  was  not  a  party  to  the  ac- 
tion. It  was  therefore  Immaterial  what  the 
witness'  feelings  may'  have  bera  tonmrds 
him. 

[6,  7]  V.  It  is  further  contended  that  error 
was  committed  in  admitting  testimony  as  to 
the  prior  conduct  of  Mrs.  Trader  to  rebut  the 
attack  tqwn  her  character  made  by  the  ap- 
pellant Appellant's  counsd  had  attempted 
In  the  cross-examination  oi  certain  witnesses 
for  the  state  to  show  that  Mrs.  Trad»  bad 
kept  a  house  of  ill  r^ute  or  one  bearing 
that  reputation  in  the  neighborhood.  The 
evident  purpose  of  this  examination  was  to 
show  that  she  was  a  woman  of  iin chaste  char- 
acter and  thereby  affect  her  credibiU^.  In 
rebuttel  the  state  was  permitted  to  show 
that  her  house  did  not  bear  that  reputation. 
TbB  testimony,  therefore,  did  not,  as  con- 
tended by  i^peUant,  constitute  proof  of  ape- 
dflc  aete  to  sustain  the  witness*  tiharactar. 
.Wliere  an  inquiry  Is  made,  as  at  bar,  the 
state  may  be  permitted  to  rebut  the  testimony 
thus  offered  by  proof  of  the  actual  taxta. 
Although  the  trial  court  may  therefore  have 
erred  in  permitting  couna^  for  the  app^- 
lant  to  make  the  inqulx?  In  the  mann»-  in 
whldi  it  was  made  (People  ,t.  COiristy,  65 
Hun.  lo&  dt  363,  20  N.  T.  SuHk  278 ;  White 
V.  Comm.,  96-Ky.  loc.  dt  184^  28  8.  W.  040: 
OriflOn  vi  States  14  Ohio  St.  loo.  dt  68),  this 
did  not  predude  the  state  from  disproving 
same;  ruled  otherwise,  the  antellant  would 
be  enabled  to  profit  by  his  own  error. 

The  propriety  of  the  trial  court's  ruling 
in  this  behalf  may  be  tersely  steted  in  the 
language  of  a  well-recognized  treatise  on  ev- 
idence a  Greenl.  Ev.  |  468),  dted  with  8|»- 
proval  in  OUve  v.  Stete,  U  Neb.  toe.  dt  28, 
7  N.  W.  402,  as  follows : 

"^f  the  counsel  chooses  to  cross-examine  the 
witness  as  to  facts  not  admissible  in  evidence, 
the  other  party  has  a  right  to  examine  him  ss 
to  the'  evidence  so  given."  22  O.  J.  pp.  4txt, 
484,  S  682,  and  cases. 

[8]  VI.  Error  is  assigned  in  the  refusal  of 
the  trial  court  to  admit  testimony  to  show 
the  good  character  of  Fendelman,  who  testi- 
fied for  the  defense.  Els  character  bad  not 
been  directly  questioned,  but,  on  cross-ex- 
amination, inquiries  were  made  oi  him  re- 
flecting up<m  his  standing;  and  later  the 
appellant  offered  to  show  that  Fendelman 
was  a  man  of  good  reputation  for  truth  and 
veradty.  Tbe  rule  as  to  the  admission  of 
testimony  of  this  diaracter  In  both  dvil  and 
criminal  cases  has  been  very  exhaustivdy 
ccmsldared  by  Graves,  T.,  en  banc;  in  Orris 
V.  Kallroad,  270  Ho.  1,  214  B.  W.  124,  In 
which  it  Is  held: 

"Neither  proof  of  mere  contradictory  stata* 
ments  nor  a  rigid  cross-examination  of  tiie 
party  will  anthorise'  the  lutrodadtfon  of  evi- 
dence, as  to  his  general  repntatlon  tn  tmtk 
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ftnd.Teracitr:  ndk  tilings  go  to  the  credit  to 
be  given  testimony  of  witneas,  rather  than  to 
Ms  reputation  for  truth  'and  veradty." 

The  opinions  of  the  Courts  of  Appeals, 
holding  to  the  contrary,  which  are  rtted  by 
af^llant  In  his  brief,  are  expressly  over- 
ruled. The  ruling  in  the  Orris  Oase,  so  far 
as  it  applies  to  crindnal  cases,  Is  but  an  af- 
flrmanoe  of  the  doctrine  annonnced  In  the 
early  case  of  State  t.  Thomas,  78  Mo.  827, 
which  was  subsequently  given  express  ap- 
proval in  State  v.  Togg,  206  Mo.  lot  dt.  716, 
105  S.  W.  623,  in  which  the  court  said: 

"It  is  urged  by  counsel  for  appellant  that  the 
court  committed  error  in  the  exclusion  of  the 
testimony  offered  to  prove  the'defendanfa  rep- 
utation in  the  neighborhood  hi  whidi  he  resided 
for  truth  and  veradty.  This  testimony  was 
properly  excluded  for  the  reason  that  the  de- 
fendant's reputation  for  truth  and  veraci^  had 
not  been  assailed,  and  the  mere  fact  that  there 
was  a  conflict  between  his  testimony  and  that 
of  the  prosecuting  witness  is  not  in  contempla- 
tion of  law  such  an  attack  upon  his  reputation 
for  truth  and  veracity  as  would  warrant  the 
court  in  admitting  the  testimony  as  to  such 
reputation,  for  the  purpose  of  bolstering  up  the 
testimony  of  the  defendant,  when  such  reputa- 
tion bad  been  in  no  way  assailed.  As  applica- 
ble to  this  propesition  we  know  of  no  rule  of 
law  which  makes  any  distinction -between  the 
defendant  as  a  witness  and  any  other  witness 
in  the  case;  therefore,  we  take  it  that  the  rule 
as  announced  in  State  v.  Thonias,  78  Mo.  827, 
]■  dedsive  of  this  qnestloiL'* 

We  therefore  overrule  this  contention. 

£•]  VII.  We  have  carefully  reviewed  the 
Instructions,  not  only  those  given,  but  those 
refused ;  while  the  former  are  numerous  and 
somewhat  prolix  in  verbiage,  they  correctly 
j»«Bent  the  atqpllcable  law  under  the  evidence 
and  are  not  subject  to  such  criticism  as  to 
warrant  a  reversal. 

The  Instructions  refused,  where  not  cover- 
ed by  those  given,  are  subject  to  such  pb- 
JectiouB  as  to  prevent  our  interfering  with 
the  ruling  of  the  trial  court  in  regard  there- 
to; they  are  eitlier  not  authorized  by  the 
facts,  or  are  a  comment  on  same,  or  incor- 
rectly declare  the  law.  We  do  not  deem  It 
necessary,  therefore,  to  review  them  sepa- 
rately. 

The  testimony  as  to  the  appellant's  guilt 
Is  ample  to  sustain  the  verdict.  He  was 
fairly  tried  and  the  Judgment  is  therefore 
affirmed. 

All  concur. 


STATE  V.  RONOEY.    (No.  22678.) 

{Supreme  Court  of  Missouri,  Division  No.  2. 
May  26,  1921.) 

I.  Hosilclda  «=»292(4)~An  instruction  as  to 
strliting  with  a  pair  of  heavy  slioes  held  re- 
verallile  error  where  not  JntMed  by  evideaoe. 

In  a  prosecution  for  assault  with  intent  to 
kin,  it  was  error  to  instruct  the  jury  that  they 


should  amvlet  the  defmdant  if  ther  tcmA  that 
he  committed  the  assault  with  a  large  and 
heavy  pair  of  shoes,  which  defendant  then'  wore, 
and  should  find  that  such  shoes  were  deadly 
weapons,  where  there  was  no  evidence  that  he 
wore  such  shoes,  or  tixat  appellant  stamped  and 
kicked  bis  victim  on  head  and  ^e  as  stated  in 
the  instruction. 

2.  Homlolde  «=»292(4)— Assumption  la  In- 
struotlon  without  supporting  evidence  that  de- 
fendant was  wearing  heavy  shoes  was  error. 

In  a  prosecution  for  assault  with  intent  to 
kin,  an  instruction  directly  assumiiv  without 
evidence  to  support  it  that  defendant  was  wear- 
ing lieavy  shoes  when  he  made  the  assault  was 
error,  the  question  whether  the  heavy  shoes 
were  deadly  weuwns  being  also  submitted. 

3.  Homlolde  ^292(4)<MMtnietloii  assinlna 
wltkavt  oviioMO  that  Moadast  assaalted 
anoMer  wtVk  a  woapoi  Is  airooeoBS. 

In  a  proseeotloii  for  aasault  with  Intent  to 
kill,  an  Instruction  assuming,  without  sustaining 
evidence,  that  defendant  assaulted  another  with 
a  weapon,  and  providing  that,  if  said  weapon 
or  as  used  was  not  a  deadly  one,  then  the  de- 
fendant might  be  convicted  of  assault  to  kOl 
without  malice,  and  pimisfaed  as  provided  1^ 
Bav.  fit  1910,  i  8263,  is  erroneons. 

4.  HooiMds  «s>292(4)— lastnotloo  as  to  ioad- 
ly  weapon  lield  srronooua  is  the  aboeioa  of 
ovidenoe. 

In  a  prosecution  for -assault  with  intent  to 
kUl;  an  instruction  that  if  defendant  intention- 
ally used  upon  prosecuting  witness  a  deadly 
weapon,  or  a  weapon,  as  used,  likely  to  produce 
death,  he  is  guilty,  hsld  erroneous,  because 
there  was  no  evidence  that  defendant  had  a 
weapmi,  and  no  e^dsnce  that  he  had  on  the 
heavy  shoes,  which  another  instruction  men- 
tioned as  a  weapon,  or  tending  to  show  that  any 
such  boots  or  shoes  were  deadly  weapons* 
for  such  an  instruction  required  evidence  of  use 
of  a  weapon  such  as  would  be  construed  in  law 
to  be  deadly. 

5.  Homielde  «a»9&— lastruotlos  authorizing  a 
ooivlotlon  for  assault  with  Intent  to  kill  whore 
defendant  simply  used  fists  Is  error. 

An  Instruction  authorizing  jury  to  convict 
defendant  under  Kev.  St.  1919,  |  3263,  of  com- 
mitting an  assault  with  intent  to  kill,  although 
he  simply  used  fists  and  bruised  the  head  and 
face  of  proseentinff  witness  thereby,  and  bad 
no  instrument  of  any  kind  in  his  hsnds,  is  er- 
ror. 

6.  Crimlaal  taw  «=s»l  1 34(3)— Whore  a  ooavlo- 
tlOB  Is  ravorsadt  other  qaestlons  not  llkaly  to 
arise  on  retrial  aeed  aet  bs  ooasldored. 

Where  a  erimlnsl  case,  must  be  reversed, 
It  is  unnecessary  to  consider  other  questions 
not  likely  to  recur  nlion  retrial. 

Appeal  from  Circuit  Court,  St  Francois 
County ;  Peter  H.  Hudc,  Judge. 

Braz  lUmgey  was  convicted  of  assault  with 
intent  to  kill.  His  motion  for  new  trial  was 
overruled,  senteice  xffonounced,  and  he  ap- 
peals. Reversed,  and  remanded  for  new  trial. 

On  May  1,  1920,  the  imwecutlng  attorney 
of  St  Francois  county.  Mo,  filed  ia  the  dr^ 
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eidt  oomt  ot  talU  county  a  Terlfled  bifotma- 
tion,  vpldch,  without  caption  and  irignature^ 
reads  as  follows: 

"Oomw  now  W.  B.  Coffer,  prosecuting  at- 
toinar  wtthin  and  for  the  coantr  of  St  Vian- 
eolfl,  and  state  of  Afissouri,  on  bebaU  of  the 
state  of  BfiBsoari,  upon  hia  oath  of  office  and 
npon  bis  knowledge,  iDformation,  and  belief, 
doeg  inform  the  court  and  does  state  and 
charge  that  one  Braz  Rongey ,  late  of  the  coun- 
ty of  St  Fraocoia  and  state  of  Missouri,  on 
the  6tb  day  of  April.  1920,  did,  at  and  in  the 
coontj  of  St.  Francoia  and  state  of  Missouri, 
with  force  and  arms,  in  and  upon  the  body  of 
G.  J.  Adami,  there  being,  felonioualy,  willfully, 
on  piin>08e,  and  of  his  malice  aforethought, 
make  an  assault;  and  that  the  said  Braz  Ron- 
gey, then  and  there,  him,  the  said  O.  J.  Adaml, 
on  purpose  and  of  Mb  malice  aforethought,  will- 
fully and  feloniously  and  with  great  force  and 
brute  violence  with  his  hands  and  clenched 
fists,  and  with  some  blunt  instrument  which  be 
then  end  there  held  in  his  hands,  the  nature 
and  character  and  description  of  which  said 
blunt  instrument  is  to  the  prosecnting  attorney 
unknown,  but  which  blunt  instrument  was  then 
and  thwe  a  dangerous  and  deadly  weapon,  did 
strike,  beat,  and  wound  the  said  G.  J.  Adaml, 
and  with  a  large  and  heavy  pair  of  shoes,  which 
said  shoes  the  said  Bras  Rongey  then  and 
there  had  and  wore  upon  his  feet,  and  which 
said  large  and  heavy  shoes  were  then  and  there, 
as  used,  dangerous  and  deadly  weapons,  did 
then  and  there  strike,  kick,  stamp  the  said 
G,  J.  Adami  in  and  upon  a  vital  part  of  tbe 
body,  to  wit,  tbe  mouth,  temples,  cheat,  sides, 
and  body  of  bis,  tbe  said  0.  J.  Adami,  with  such 
brute  force  and  violence,  and  in  sudi  a  cruel 
and  unusual  manner,  as  to  likely  produce  death 
or  great  bodily  harm,  with  intent  then  and 
there  him,  the  said  C.  J.  Adaml,  on  purpose  and 
of  his  malice  aforethought,  willfully  and  feloni- 
ously to  kill  and  murder;  contrary  to  the  form 
of  the  statutes  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the 
state." 

On  TOay  21.  1820,  defoidant  waived  ar- 
ralgnm'ent,  entered  a  plea  of  not  suilty,  and 
commenced  tbe  trial  ct  big  cause  before  a 
Jury  on  tbe  same  day. 

State's  Evidence. 

The  evidence  on  behalf  of  the  state  was,  in 
substance,  as  follows:  On  April  6,  1&20,  at 
a  school  election  in  Bonne  Terre,  St  Francoia 
county.  Mo.,  at  about  6:30  or  6  o'clock  in  the 
afternoon,  O.  J.  Adami  was  returning  from 
the  voting  place  and  passed  appellant.  The 
latter  stepped  up  -behind  Adami  and,  with  a 
sharp  blow,  struck  him  behind  Uie  ear. 
Adaml  fell  on  his  face  and  stomach  on  the 
concrete  walk,  and  was  unconscious.  Api>el- 
lant  followed  him  down,  struck  him  several 
licks  with  bis  fist  then  took  him  by  the 
shoulder,  turned  him  over,  and  hit  him  sev- 
eral licks  again  on  the  other  side  of  his  face. 
Adaml  made  no  resistance,  and  appellant  told 
htm  to  get  up,  that  he  wanted  to  knock  him 
down  again.  While  Adaml  was  down  on  the 
ground,  appellant  gave  him  a  short  sharp 
kick  In  the  slde^  between  the  blp  and  staoiiU 


der.  Appdl&nt  bad  on  boots  or  Am  vfeeo 
be  kl^ed  Adami.  latter's  face  wu  lad- 
ly  bruised,  bis  moutb  was  bloody,  ud  Ms 
eyes  were  blad^  and  bloodshot;  his  Cue  mi 
dark  and  Innlsed ;  bia  body  and  bead  wm 
sore  fmn  tbe  ^ects  ot  the  Ucks;  his  wib: 
was  swollen  and  painful.  Appellant  aid  be 
had  whipped  Adaml  because  tbe  latto-  find 
him,  and  caused  him  to  lose  bis  job.  In  the 
dlfflculCy.  Adami's  metal  pencil  and  fnottiti 
pen  were  badly  bent  by  tbe  Udcs  of  wjvi- 
lant 

Defendant'g  Evidence. 

Appellant  produced  several  witnesses  vlu 
testlhed  that  he  hit  Adami  with  his  fist,  hx 
did  not  kick  him,  nor  did  be  hit  him  with  t 
blunt  instrument 

H.  B.  Rongey  (defendant)  testified.  In  nb- 
stance,  that  he  waited  until  Adaml  got  tii 
enough  from  the  polling  place,  walked  op  to 
him,  and  said,  "Now,  I  got  you,"  and  idiei 
he  turned  around  defendant  knocked  Ida 
down.  Some  man  ran  out  and  started  to 
pick  Adaml  up,  but  defendant  said:  "Lean 
him  alone,  let  him  stay  there,"  and  he  kft 
him  there.  Adaml  then  got  up,  staggend 
around,  and  fell  back  over  the  sidewalk, 
his  head  In  the  gutter.  Two  or  three  nn 
came  up,  and 'defendant  aAed ,  them  If  bt 
(Adaml)  had  any  friends  there,  and  nld,  "If 
be  has,  and  they  want  any,  I'll  give  then 
some,  or  take  some,  makes  no  difference  to 
me."  Defendant  then  sahl.  "Now  take  bis 
up,  and  let  Mr.  Grane  look  at  faim."  Defesd- 
ant  claimed  that  Adami  fired  him,  and  would 
not  pay  him  ¥52.S0  that  t3ie  company  omd 
him.  Defendant  testified  that— "I  mm 
kicked  him,  and  I  never  hit  him  with  noddn? 
but  my  bare  fist ;  I  whipped  bim  with  m; 
fists."  Appellant  said  he  never  aimed  to  tfll 
him.  bnt  just  to  give  him  a  good  whippiii^ 

On  cross-examination,  appellant  admiitcf 
be  had  been  arrested  once  In  Missouri  vii 
once  in  Illinois;  was  fined  for  fighting  in 
Illinois.  He  said  he  would  have  pleaded 
guilty  to  an  assault  if  diey  bad  let  blm,  Int 
was  not  guilty  of  an  assaiilt  with  intot  to 
kin. 

After  the  giving  of  instructlfma,  Qie  jan 
returned  into  court  the  following  verdict: 

"We,  the  jury,  find  the  defendant  Brai  Bon- 
gey,  guilty  of  assault  with  intent  to  kill  «it^ 
malice  aforethought,  as  be  stands  char^td  ii 
the  information,  and  assess  his  puDiBbment  li 
imprisonment  in  the  penitentiaiy  for  a  tern  af 
three  years. 

"a  B.  HeCStaitacfc,  roraniD." 

The  Instructions  and  rulings  of  tta  exst 
will  be  considered,  as  tar  as  necflMUTt^ 
the  opinion. 

Defendant  In  due  time  filed  his  motion  fiv 
a  new  trial,  which  was  overruled.  The  court 
sentenced  defendant  and  entered  JodgaBtt 
accordingly.  Appellant  in  due  time  tOti  u 
affidavit  for  appeal,  which  was  aUowsd 
to  this  court. 
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UaaaalA  A  Stablbutii.  of  St  'LonSM.'tot  kd- 
pellant 

Jeaae  W.  Barrett,  Atty.  Oen^  and  Bob^ 
J.  Smith  and  B.  W.  Otto^  Ant  AttTB.  G«n., 
for  the  Stats. 

BAIIiBY,  a  (after  ttatlng  the  facta  as 
ftboTe).  [111.  Aivellant  asslgna  as  error  the 
action  of  tbe  triatcoort  In  ^ring  to  the  Jury 
InstmctUm  numbered  1.  A  portbm  of  sold 
Instruction  complained  of,  reads  as  follows: 

"First.  If,  upon  consideration  of  all  the 
evidence  In  the  case  in  the  light  of  the  conrt's 
instroctioDs,  you  find  and  believe  from  tbe 
evidence  thaL  at  tlie  county  <rf  St.  Fnnotris 
and  state  of  MiaionTl,  on  tbe  6th  day  of  April, 
1920,  tbe  defendant  made  an  assault  upon  the 
prosecuting  witness,  C.  J.  Adami,  with  bis  hands 
and  clenched  fiats,  or  with  a  large  and  heavy 
pair  of  thoe*,  vhieh  taid  tkoet  the  defendant 
then  and  then  had  and  wore  upon  his  feet, 
and  shall  find  that  said  large  and  heavy  riioes 
were  deedfjf  weapons,  that  is  to  say,  weapons 
likely,  as  naed,  to  prodoce  death  or  greet  bodily 
harm,  did  tbea  and  there  ibdke,  Meft,  *tamp, 
and  tlxnmd  the  proeeentinf  witoees  In  and  upon 
the  head,  face,  and  body  of  him,  tbe  said  C.  J. 
Adami,  in  sucb  manner  and  witb  socb  force  as 
under  tbe  drcumatances  was  likely  to  produco 
death  or  great  iodUtf  harm,  and  that  he  did  so 
willfully,  and  on  purpose,  and  with  malice 
aforethought,  witb  tbe  Intent  to  kill  tbe  said  O. 
J.  Adami,  or  to  do  Met  eoeie  gnat  bodily  harm, 
yon  will  find  the  defendant  guilty  <tf  an  aa- 
sanlt  v^th  intent  to  kiU  witb  malice  afore- 
thought, as  charged  in  the  information,  and  as- 
sm  his  punishment  at  imprisonment  in  tbe 
penitentiary  for  a  term  of  not  less  thnn  two 
years,  unless  you  shall  find  that  tbe  defendant 
acted  in  sdf-defense,  ss  set  forth  in  other  In- 
stmctlonB.'*    (Italics  ours.) 

2.  There  was  no  evidence  adduced  at  the 
trial  which  tended  to  show  that  defendant 
was  wearing  large  and  heavy  shoes  when  tbe 
assault  was  made,  nor  Is  there  any  evidence 
In  tbe  record  tending  to  show  that  appellant 
stamped  and  kicked  Adamt  upon  the  head  and 
face  at  all,  much  less  with  the  alleged  large 
and  heavy  shoes.  Tbe  instruction  is  clearly 
erroneous,  because  It  submitted  Issues  to  tbe 
Jury  without  any  evidence  In  the  case  upon 
which  to  base  tbe  same.  State  v.  Bailey,  57 
Mo.  131;  State  v.  Chambers^  87  Mo.  406; 
State  V.  Herrell,  97  Mo.  105, 10  S.  W.  387,  10 
Am.  St  Bep.  289 ;  State  v.  Allen,  116  Mo.  loc. 
dt  65S,  22  S.  W.  792;  State  v.  Edwards,  203 
Ma  lot  cit  539,  102  S.  W.  520 ;  Stetzler  v. 
Met.  St  By.  Co.,  210  Mo.  loc  cit.  714,  715. 
109  S.  W.  666 ;  State  v.  Stenzel,  220  S.  W. 
loc  dt  8S4;  State  t.  St  John,  94  Mo.  Ap{>. 
229,  68  S.  W.  S74. 

Judge  FcKx,  In  State  r.  Edwards,  203  Mo. 
loc.  dt  639,  102  S.  W.  620,  very  clearly  de- 
dares  the  law  of  this  state  In  respect  to 
above  matter,  as  follows: 

**In  the  discussion  of  tbe  complaint  lodged 
by  tbe  appellant  against  this  instruction  we 
must  not  overlook  the  fundamental  rules  as 
applicable  to  the  giving  of  instructions  either 
in  civil  or  in  criminal  esses;  that  ia,  that  it 


BONaET  (11 
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Is  eamitial  fn  lk>th  erimlnsl  ud  dvO  cases 

that  hi  order  to  authorise  an  instruction  upon 
any  particular  subject  involved  in  the  cause, 
there  should  be  at  least  some  substantial  ari- 
dence  upon  which  to  predicate  tbe  instruction, 
and  it  is  error  in  either  a  civil  or  criminal 
cause  to  give  an  instruction  without  any  evi- 
nce tD  support  it" 

Tbe  Jury,  luvlng  hem  turned  loose  under 
dils  Instruction,  were  authwized  to  conjec- 
ture that  di^eadant  was  wearing,  at  the  time 
of  the  assault  heavy  «hoC8,  without  any  sub- 
stantial evidence  tending  to  show  said  foct. 
The  Instruction  waa  erroneous  as  given,  and 
tbe  court  committed  reverdtde  error  in  giv- 
ing the  same  aa  above  indicated. 

[2]  S.  The  oondudlng  paragraph  erf  tiie 
first  clause  of  said  instructloa  1  reads  as 
follows: 

"Whether  the  largo  amd  heavy  akoet  were 
deadly  weapons,  and  whether  sncb  weapons,  aa 
used,  if  you  shall  find  that  they  were  used, 
were  osed  in  such  manner  and  witii  such  Intent 
by  the  defendant  on  the  occasion  under  consid- 
eration, are  matters  to  be  determiped  by  you 
under  all  the  facts  and  circumstances  in  evi- 
dence In  the  case."  (Italics  ours.) 

H»e,  again,  waa  a  direct  aaBmasttton  on 
the  part  of  ttie  court  without  evldoi^  to 
support  it,  that  dfiteidant  was  wearing  heavy 
sboea  when  he  assaulted  AdamL  m  the  pr»- 
ceding  prapodUon  we  held  Oe  instnicticm 
was  emmeou^  because  It  sutunltted  to  the 
Jury  the  issue  aa  to  whether  defendant  was 
wearing  heavy  shoes,  without  any  evidenoa 
on  the  subject  hut  u  shown  in  the  above 
auotaUon,  the  court  aaaumed  that  tbe  shoes 
worn  by  defendant  at  the  time  of  assault 
were  heavy  shoes,  and  then  proceeded  to 
submit  to  the  Jury  ft»  question  aa  to  whether 
heavy  shoes  were  deadly  weajXHis.  Tested  by 
tbe  authorities  dted  In  the  mecedlng  pn^>o- 
siticm,  the  above-quoted  portltm  of  aald  In- 
struction 1  is  dearly  erroneous. 

[31  4.  The  seomd  paragraph  ot  aald  in- 
struction 1  reads  aa  foUowai 

"If  yon  find  ftom  die  evidence  that  sodi  as- 
sault was  made  by  tbe  defendant  with  Intent 
to  kill  or  do  great  bodily  harm,  but  that  it 
was  made  without  malice  aforetboa^t  or  that 
tbe  weapon  used  was  not  a  deadly  one,  or  one 
likely,  a»  tued,  to  produce  death  or  great  bodily 
harm,  you  wiU  find  the  defendant  gnilty  of  an 
assault  witb  Intent  to  kill  without  malice,  and 
assess  his  punishment  at  imprisonment  In  tbe 
penitentiary  for  a  term  of  not  less  than  two  no^ 
more  than  five  years,"  etc.   (Italics  ours.)  . 

The  above  quotation  attumeg  without  one 
particle  of  evidence  to  su^nln  tbe  assump- 
tion that  defendant  assaulted  Adami  with  a 
weapon,  and  then  provides  that  If  said 
iceapon,  or  o«  itsed,  was  not  a  deadly  one, 
then  defendant  might  be  punished  as  provid- 
ed In  section  3263,  B.  S.  1019.  The  authori- 
ties dted  under  proposition  2  at  this  opinion 
apply  with  equal  force  to  the  second  section 
ot  said  instruction  1  above  quoted.  We  And, 
upon  a  careful  reading  of  the  record,  that  no 
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evidenoe  whatever  uw*  produced  tending  to 
show  tliat  a  deadly  weapon,  or  any  other 
Und  of  weapon,  was  used  by  defendant  In  aa- 
aaultlng  Adamt  Hence,  the  second  para- 
graph ot  mlA  Instructlfsi  Is  erroneoiu^  u 
given. 

[4]  S.  The  flrBt  section  oC  said  lurtnictloii 
1  oontolnB  the  following: 

*Toii  an  farther  instructed  that  If  one  i>er- 
•on  intentioDally  oks  upon  anotber  a  deadly 
weapon,  that  is,  a  weapon  which,  at  used,  ia 
likely  to  produce  death.'^at  a  vital  part  of  the 
body,  and  in  mdi  manner  or  with  aucb  force 
ia  Hkely  to  result  in  death,  he  is  presumed  tqr 
audi  use  and  such  force  to  have  intended  to 
UU,  and,  if  he  so  uses  such  weap<m  or  audi 
force  without  Just  cause  or  provocation,  he  is 
presumed  to  have  acted  with  malice  af6r»- 
thooght" 

above  portloa  ot  said  Inatnictioa  la 
erroneous  for  two  reasons:  Bint,  because  It 
deals  with  a  "weapon^"  and  there  Is  no  evl- 
dence  In  the  case  showing  Uiat  d^endant  bad 
a  weapon,  when  assaulting  the  prosecuting 
witness;  sAsond,  because  there  Is  no  evidence 
In  the  record  showlns  tliat  any  weapon  was 
used,  or  that  defendant  had  on  JtMvy  skoe* 
when  the  assault  was  made,  nor  ia  ihere  any 
evfd^noe  tmdktff  to  sAow  that  tho  bools  or 
thoet  front  by  defendant  wer^  deudly  tmap- 
OM.  In  other  wwds,  b^re  Bu6h  an  hurtnic- 
tton  diould  be  given  as  that  above  qnotBd,  It 
would  have  to  appear  from  the  evidanotf  that 
a  deadly  weapon  was  used,  or  that  audi 
weapon  was  used  as  would  be  conttruei  In 
IMO  to  he  a  deaOif  leeapon.  State  t.  Harris 
a09  Ma  428, 108  8.  W.  28;  State  t.  StabUe- 
Held,  289  Mo.  626,  144  S.  W.  404;  State  T. 
IPalr,  177  S.  W.  855. 

Without  undertaking  to  qnote  fnnn  above 
authorities,  It  may  be  stated  that  they  ex- 
pressly condemn  sudb  an  Instruction  as  that 
above  quoted,  under  sncfa  circumstances  as 
are  disclosed  In  this  record. 

[I]  &  InstractlMi  numbered  2  glvoi  by  the 
ooort  reads  as  follows: 

THw  court  farther  Instmets  flie  juiy  that  It 
la  not  incumbent  upon  the  state  to  prove  liiat 
the  assault  made  upon  the  prosecuting  witness 
the  defendant  was  made  with  a  deadly  weap- 
<m  in  order  to  convict  him  of  assault  with  in- 
tent to  kill,  with  malice  aforethought,  but  all 
that  is  reqaired  is  tliat  you  find  and  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  on  or  about  the  6th  day  of  April,  1920,  the 
defendant  without  good  cause,  did  assault 
*  *  *  the  prosecuting  witness  in  and  upon 
tiw  hsadi  face,  or  body  with  *  •  •  denched 
flsti^  *  *  *  with  such  force  and  in  such 
manner  as  was  likely  under  the  circumstances 
to  produce  *  *  *  great  bodily  harm,  and 
diat  defendant  made  said  assault  willfully,  on 
pwpoee,  and  with  malice  aforethought, 

this  connection  you  are  farther  inatruct- 
sd  that  the  law  presumes  a  person  Intends  the 
natnnU  and  prolwble  consequences  of  his  acts, 
aztd  if  jon  believe  from  the  evidenoe  In  the  case 
that  defendant  assaulted  the  prosecuting  wit- 
neast  Q  J.  Adami,  in  a  manner  likely  to  pro- 
dnee  *  *  *  greatly  bodily  harm,  the  law  pre- 


sumes that  be  intended  to  kill  him,  or  do  his 
some  great  bodily  harm." 

This  Inatmctlott  Is  vigorously  aMsnnJted  br 
defendant  upon  several  grounds,  moat  ot 
which  have  been  previously  considered.  Tbt 
crltldams  of  Instmrtkm  1  apply  witb  cqul 
force  to  the  above  InstructiaL  The  last  pan- 
graph  of  Instruction  2,  above  quoted,  is  eq^ 
dally  condemned  as  nnsoond,  under  the  di- 
cum stances  of  this  case,  In  State  Stubblt 
field,  289  Ma  loc.  dt  680^  144  S.  W.  4IM,  sad 
tMlowing.  In  other  words.  Instruction  2,  u 
framed,  authorised  the  Jury  to  convict  d^ 
fendant  under  section  8268,  R.  S.  1919,  for  a 
f^ony  If  he  shnply  used  bis  fists  and  brulxd 
the  heed  and  fboe  of  the  prosecatlnff  witness 
tbereby,  althonj^  he  had  no  Instrnmcnt  of 
any  kind  In  his  hand. 

In  the  case  oC  State  v.  Webb,  266  Ua  872, 
182  S.  W.  976,  and  (oUowlng.  a  iiMi]<Hlty  ol 
the  court  en  banc  went  farther  than  aoy 
oOier  dedalan  had  ever  gone  In  tliis  atate  hi 
holding  tiiat  an  assault  wltti  a  large  rtaig  «d 
the  finger  would  warrant  a  conrlctUm  for  a 
feltmlous  aasault.  The  dissenting  oi^nloa, 
concurred  In  by  two  of  the  ottier  Jn^es  en 
banc^  at  page  688  and  following,  pointed  oat 
the  class  of  cases  which  bad  come  before  the 
oonrt  In  whicli  a  fdonloiut  assault  was  Is- 
TtAvod  and  a  ^nsumptlon  Indulged. 

InstmctlaB  2  given  In  this  caae  does  set 
prt^ieriy  declare  the  law,  whether  tested  br 
the  Smbblefleld  C^se  or  tbat  of  State  v. 
Wd>b,  supra,  as  lt'auth<HrlEed  the  oomvlctloa 
of  defendant  for  a  felonious  assault  altJungii 
the  Injuries  were  inflicted  solely  with  de- 
fendant's naked  fists,  and  without  any  in- 
strument used  In  ctxmecdon  witb  same. 

7.  It  Is  undlqimted  that  defmdant  made 
an  Inexcusable  assault  upon  the  pr«»ecatln; 
wltnesSi  for  which  he  ought  to  be  puplshed. 
In  fact,  defendant  concedes  that  be  was  guDtr 
of  an  assault  for  whidi  he  ahoald  be 
punished,  but  Insists, '  and  conectly  so,  that 
on  the  foots  preMcnted  in  thie  reei»^  he  wss 
not  properly  convicted  of  a  fePmu^  under  Qk 
provisions  of  either  secthm  3262  or  3263  of 
the  Bevlsed  Statutes  of  1919.  We  may 
in  passing  that,  In  our  opinion,  deftondanra 
own  conduct  during  the  trial  ot  the  case,  is 
shown  by  the  .record,  was  largely  raqKHUible 
for  the  verdict  In  this  case. 

[I]  In  view  of  what  has  already  been  said,  j 
it  Is  unnecessary  to  consldw  any  othtf  qnee-  I 
tlons  In  the  case,  as  they  may  not  llMly  ap- 
pear upon  a  retrial  of  same. 

On  account  of  the  errors  hraetofore  pi^t-  ; 
ed  out,  the  cause  Is  reversed,  and  remanded  | 
for  a  new  trial. 

WHITE  and  MOZbEX,  00,.  concur.  | 

Pm  CURIAM.  The  foregoing  oirtnlon  of 

BAILEY,  C,  Is  adcvted  aa  the  ophiisB 

ot  the  court  | 

AU  concur.  I 
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STATE  V.  CALDWELL.    (No.  22621.) 

(Supreme  Court  of  MiBBoarl,  DivlaUm  No.  2. 
Mar  lfi2L.) 


1.  HonFolde  «b»I  12(5}— Dootriie  ef  self-te- 
feu*  B0t  avalUblflb  when  defndut  Iroiolit 

dlMralty. 

Odo  who  bxinfB  on  a  difflenlty  for  the  pur- 
pose of  killing  hie  adversary  or  wreaking  his 
vengeance  npoo  bim  Is  not  protaeted  by  the  doc- 
trine of  aelf-defense. 

2.  Hftmlolde  «s>300(3)— listraotloi  oa  provok- 
lB|  ilfllralty  hem  lot  nisleaillig. 

In  a  proseeation  for  assaolt  witii, intent  to 
kin,  inftnietiini  that  one  who  brings  on  a  diffi- 
colty  for  the  purpose  of  kOIlng  his  adversary 
cannot  avail  himself  to  the  right  of  self-de* 
fenae  held  not  misleading,  in  view  of  other  in- 
BtructioDs  on  self-defense. 

3.  Homicide  ^3»l  19— Ont  who  Is  struck  by  aa- 
otber's  list  net  eMltlcd  to  resort  to  w*  of 
deadly  weapoa  la  sslf-dafaaso. 

One  who  is  atmck  by  the  flat  of  another  la 
entitled  In  aelf-defense  to  nse  only  snch  force 
as  iB  necessary  to  repel  ths  aesanlt,  bnt  not  to 
resort  to  the  nse  of  a  deadly  weapon. 

4.  Homicide  4»244(l)— Dootrlne  that  one  as- 
saulted may  act  apoa  appearances  held  Isap- 
pllesMa  Hder  the  evldeaoe. 

In  a  prosecntion  for  assault  with  intent  to 
km,  the  rale  that  one  assaulted  may  act  upon 
appearances  inapplicable  under  the  evi- 
dence. 

5.  Hemfeide  «»I45  —  One  who  ases  deadly 
weapon  ea  another's  body  prssaned  to  know 
that  resalt  Is  likely  death. 

One  who  uses  a  deadly  weapon  upon  some 
vital  part  of  another'a  body  must  be  presumed 
to  know  that  the  effect  is  likely  to  be  death. 

6w  Homicide  4s»l4&--lntent  Inferred  from  aa- 
sailt  with  deadly  weapon. 
Intent  will  be  inferred  from  the  making  of 
an  aaaanlt  with  a  deadly  weapon. 

7.  CrtnlHl  law  «i(i823(S)--FBllire  to  deflna 
mrda  "jMt  ausa  or  axoaaa"  Mt  not  to  ren- 
der Inatnietlea  ohjMtloaaMs  !■  view  of  deflnl- 
tlan  of  "mallet." 

In  a  prosecution  for  assault  irith  Intent  to 
Un,  instruction  that  defendant  was  guilty  if  the 
assault  was  done  without  "just  cause  or  ez- 
Guae"  withoqt  defining  the  quoted  words  held 
not  erroneous,  in  view  of  other  instmctionB  de- 
fining "malice";  since  quoted  words  are  includ- 
ed In  word  "malice"  in  so  far  as  it  means  the 
intentional  doing  of  a  wrongful  act  without  just 
cause  Or  excuse, 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Just 
Causa;  Malice.] 

t.  Criminal  law  «=s>822( I)— Instructions  eoa- 
strved  together. 

In  passing  on  the  snffldency  of  an  Instmc- 
tioQ,  the  oourt  will  eoutroa  bB  the  inatnietions 
together. 
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9.  Crlmlaal  law  «»823(0)  —  lastraoHon  held 
not  objeotlonahle  for  failure  to  ohargt  on  self- 
defense  la  view  of  other  inatnietloas. 
In  a  prosecutioa  for  assault  with  intent  to 
hill,  inatrnction  that  defendant  was  goUty  if 
the  ahootlug  of  proaecutlng  witness  was  done 
without  a  Just  cause  or  excuse  without  charg- 
ing therein  on  defendant's  right  of  self-defense^ 
Jield  not  error,  in  view  of  other  instructions  on 
self-defenoo. 


10.  Homlolde  «s»244(  I )— Evideaoa  held  lisafl- 
olent  to  show  salf-defoase. 

In  a  prosecution  for  an  assault  ^th  Intent 
to  kill,  in  which  defendant  claimed  to  have 
acted  in  self-defense,  evidence  Aeld  to  snataln 
conviction. 

11.  Criminal  law       1 69(2)— Verdlet,  support- 
ed by  snbstantlal  avldenoa^  aot  disturtaed. 

The  Supreme  Court  will  not  disturb  a  ver- 
dict, where  there  in  snffident  snbstanlial  evi- 
dence to  austaio  it. 

Appeal  from  Giicnlt  Conrt,  Andrew  Conn- 
ty;  Alomso  D.  Burna,  Judge. 

0.  F.  Caldwell  was  convicted  of  an  assault 
with  Intent  to  kill,  and  he  appeals.  Affirmed. 

P.  a  Brdt  and  L.  W.  Booher,  both  oC 
Savannah,  for  appellant. 

Jesse  W.  Barrett,  Atty.  Gen.,  and  J.  Henry 
Carutfaera,  Sp.  Aast  Atty.  Oen.,  for  the  Stata 

WALB3IR,  J.  Appellant  was  Charged  by 
information  In  the  circuit  court  of  Andrew 
county  with  an  aaaanlt  wltti  intrait  to  kill. 
Upon  a  trial  he  was  convicted  and  Ma  pun- 
ishment aasesaed  at  one  year's  Imprisonment 
In  a  county  jail  and  a  fine  ot  fSOtX  From 
this  Judgmrait  be  appeals. 

David  Waldon  was  the  Janitor  of  the  First 
National  Bank  Building  in  Savannah.  The 
appellant,  a  dentist,  liad  his  af&ce  on  the 
second  floor  of  that  building.  The  parties  on 
January  Ist  and  2d  had  some  dlsagreeaUe 
words,  and  during  the  second  Quarrel,  ap- 
pellant said  he  would  "blow  a  hole  through 
Waldon."  The  next  morning  they  met  on 
a  street  ccvner  in  Savannah,  and  when  with- 
in 8  or  10  feet  of  each  other  the  appellant 
said,  "Now,  damn  you,"  drew  a  pistol,  and 
shot  Waldon  twice.  Before  the  shooting 
Waldon  either  assaulted  the  appellant  with 
his  fists,  or  was  attempting  to  disarm  the 
latter,  but  failed  in  so  doing.  The  wounds 
received  by  Waldon  were  dangerous,  but  did 
not  prove  fatal,  and  after  the  extraction  of 
the  bullets  and  a  week's  stay  in  a  hospital  he 
recovered.  Testimony  of  witnesses  who  saw 
the  parties  when  the  last  shot  was  fired  is  to 
the  effect  that  Waldon  had  his  hands  up,  and 
was  making  no  effort  to  assault  the  appel- 
lant One  of  the  witnesses  heard  the  appel- 
lant, a  few  minutes  after  the  shooting  say: 

"I  told  the  black  s  of  a  b         I  would 

kill  him."  Appellant,  testifying  in  his  own 
b^alf,  said  that,  while  en  route  from  his 
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bonra  to  Ills  office  ma  the  morning  of  tbe  as- 
sault be  met  Waldon  at  a  street  corner; 
that  the  latter  rushed  upon  him  and  stmdL 
him  repeatedly  with  bis  flsts  upon  the  head 
and  fiice ;  that  tbe  appellant  said  to  Waldon* 
"stay  back**  or  '^tand  back**;  that  after  the 
first  blows  appellant  succeeded  In  getting  off 
his  overcoat  and  wraps,  it  being  a  very  cold 
morning,  and  drew  his  revcdrer,  and  fired.  In 
order  to  stop  the  attack  on  him.  After  tha 
first  shot  Waldon  continued  to  strike  blm 
and  when  he  fired  the  second  shot  Waldon 
stepped  back,  and  appellant  proceeded  on  bis 
way  to  his  office. 

There  was  testimony  to  the  effect  that 
on  tbe  day,  or  following  the  day  of  the  as- 
sault, there  were  bruises  on  appellant's  cheek 
and  forehead.  Tbe  officer  who  arrested  ap- 
pellant bowerer,  a  few  minutes  after  tbe 
shooting,  and  othra-  witnesses,  contradicted 
this  tesUmony.  The  appellant  was  about  47 
years  of  age,  and  wdghed  146  or  150  pounds, 
was  reasonably  active,  and  Iq  good  health. 
Waldon,  to  employ  the  language  of  the  state's 
wltoessea,  was  "an  old  decrepit  n^ro,  about 
6B  years  of  age." 

L  Appellant  assigns  error  in  the  giving, 
by  tbe  trial  court,  of  the  following  Instmc- 
tlon: 

"The  Jury  'Is  instracted  that  a  person  who 
bringB  OD  a  difficulty  for  tbe  purpose  of  killing 
his  adversary  or  wreaking  his  veDgeaoce  on  him 
cannot  avail  himself  with  the  right  of  aelf-d«- 
fenrn  fn  order  to  shield  himself  from  the  conse- 
qaeoces  of  wounding  or  Injaring  his  adversary, 
bowerer  immiuest  tbe  danger  in  which  he  may 
have  found  himBelf  daring  the  proffresa  of  the 
affray,  and  if  in  this  case  the  jur;  believe  that 
from  the  evidence  that  the  defendant  prepared 
himself  with  a  pistol  previous  to  tbe  difficulty 
with  the  witness  David  Waldon,  on  the  3d  day 
of  January,  1919,  and  sougbt,  brought  on,  or 
entered  voIuntarUy  Into  the  encounter  with 
Waldon,  in  order  to  wreak  his  malice  on  him, 
tlien  there  Is  no  self-defense  In'  the  case." 

[1,2]  This  instructlim  correcUy  dedans 
the  law  In  regard  to  the  limitation  of  the 
doctrine  of  self-defense.  Otber  instructlmis 
were  given,  both  at  tbe  requMt  of  the  stato 
and  tbe  appellant,  wblcb  clearly  presented 
tbe  applicable  law  tmder  the  evidence,  and 
hence  the  Instruction  complained  of  cannot 
be  Interpreted  to  appellant's  prejudice.  For 
example.  Instruction  numbered  5,  g^ven  at  tbe 
request  of  the  state,  was  as  follows:  * 

"Tbe  defendant  admita  the  shooting  and 
wounding,  but  claims  that  he  acted  in  self-de- 
fenae.  Upon  this  gnestion  the  court  instructs 
you  that  if  yon  find  from  the  evidence  that 
when  defendant  shot  and  wounded  said  Waldon 
he  had  reasonable  cause  to  believe,  and  did  be- 
lieve, that  said  Waldon  was  about  to  take  his 
life  or  do  liim  some  great  personal  injury;  and, 
farther,  that  he  bad  reasonable  cause  to  believe, 
and  did  believe,  that  it  was  necessary  for  him 
to  shoot  and  wound  said  Waldon  in  order  to 
protect  himself  from  such  danger,  then  he  ought 
to  be  acquitted  en  the  ground  of  self-defense. 


Whether  defendant  had  reasonable  grounds  to 
believe  that  each  danger  existed,  and  wheth- 
er he  shot  and  wounded  said  Waldon  in  the  hon- 
est belief  that  it  was  necessary  for  the  protec- 
tion of  hia  life  or  person,  are  qoestions  which 
yon  must  determine  from  all  the  evidence  in  the 
case.  If  you  believe  from  tbe  evidence  that  the 
defendant  shot  and  wounded  the  said  Waldon 
unnecessarily,  and  when  he  did  not  have  reason- 
able cause  to  believe  that  the  said  Waldon  was 
then  about  to  kill  him  or  do  hfm  great  bodily 
harm  or  personal  injury,  then  and  there  is  no 
self-defense  in  the  case,  and  yoa  cannot  acquit 
tha  defendant  on  that  ground." 

And  also  Instruction  numbered  4,  given  at 
the  request  of  the  appellant,  which  ia  as 

follows:  ■ 

"The  court  Instrueto  the  jury  that  if  yon  find 
and  believe  from  tbe  evidence  that  Dr.  C.  F. 
Caldwell  was  at  the  time  of  the  difficulty  on  his 
way  from  bis  home  to  his  place  of  business,  on 
a  public  thoroughfare,  and  that  David  Waldon 
first  assaulted  defendant,  then  defendant  was 
under  no  obligation  to  retreat,  but  had  a  right 
to  stand  bis  ground  and  to  use  force  in  resist- 
ing such  assaults  as  was  necessary  to  protect 
himself  from  great  persons!  injury  or  bodily 
harm.  And  if  defendant  at  the  time  he  shot 
David  Waldon  had  reasonable  cause  to  appre- 
hend, and  did  ai>prehend,  that  David  Waldon 
was  about  to  do  defendant  some  great  personal 
injury  or  bodily  barm,  and  that  tbe  danger  was 
imminent  and  about  to  fall,  and  that  defendant 
shot  to  avert  such  apprehended  danger,  then 
such  shooting  was  Justifiable  and  you  ^ould  ac- 
quit the  def«idant  on  the  ground  of  self-de- 
fense; and  in  this  connection  yon  are  instruct- 
ed that  It  is  not  necessary  la  order  to  acquit  on 
the  ground  of  self-defense,  that  the  danger 
should  in  fact  be  real  or  actoally  impending; 
all  that  is  necessary  is  that  defendant  had  rea- 
sonable cause  to  believe  and  did  believe  that  the 
danger  was  real  and  about  to  fall  upon  him; 
and  if  the  defendant  acted  in  a  moment  of  ap- 
parently impending  danger  from  an  assault  by 
David  Waldon,  It  was  not  necessary  for  him 
to  nicely  gauge  or  measure  the  proper  quantity 
of  force  necessary  to  repel  the  assault,  but  that 
he  had  a  right  to  use  any  means  for  his  own 
protection  that  was  reasonably  necessary  under 
the  drcumstanees.  And  the  question  for  you  to 
determine  is  not  what  you  think  it  waa  neces- 
sary for  the  defendant  to  have  done  or  not  done 
at  the  time  he  shot  David  Waldon,  but  the  ques- 
tion is  what  the  defendant  might  have  reason- 
ably believed,  and  had  good  reason  to  believe, 
was  necessary  for  him  to  do  under  all  the  cir- 
cnmstancea."  * 

[3,4]  If  It  be  conceded,  as  certain  wit- 
nesses for  fbe  appeUant  testtfled,  that  Waldon 
struck,  or  attempted  to  strike,  ap^llant  with 
his  fist,  tbe  extent  to  wtaKOt  the  doctrine  of 
s^-defense  would  be  ap^cable  would  be  to 
authorise  the  appellant  to  Interpose  only  snffl- 
clent  force  to  t^l  Ibe  assanlt,  but  not  to  re- 
sort to  tbe  use  <tf  a  deadly  weapon.  Ttun  Is 
nothing  In  (be  nature  of  tbB  attaxk  of  Waldon 
Vpaa  tbe  appellant,  if  It  was  mftde^  or  In  any  of 
tbe  attendant  drcnmstances  upon  wblch  tbe 
appellant  would'  be  authnrined  to  base  «  tea- 
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sonable  a^idiraidon  of  Immediate  danger, 
or  ttat  Waldon  was  about  to'do  blm  great 
persona]  Injury,  rale,  tberefor^  tlutt  one 
assaulted  may  act  upon  appearances  finds  no 
snpport  in  tbe  eTidenoe  In  this  case  to  »- 
plain,  mndb  less  palliate,  tbe  axviellant's  con- 
duct In  arming  blmself  wltb  a  pistol  and  In 
shooting  Waldon,  to  r^iel  a  nonfelonlons  as- 
sault. As  to  who  brought  on  the  difficulty 
was  submitted  to  the  Jury  for  Its  determlna- 
Mui.  The  reasonaUe  Iziference,  In  view  of 
an  the  facts,  especially  those  In  regard  to 
the  preceding  quarrels  of  the  parties  and  the 
appellant's  arming  blmself  wltb.  and  the  sub- 
sequent use  of  a  deadly  weapoui  Is  Uiat  he 
provoked  the  difficulty. 

Ad  Instructlou  In  like  form  to  that  com- 
plained of  was  approved  by  this  court  In 
State  T.  McGnire,  69  Ma  loc.  dt  200;'and  In 
nnmerous  later  cases. 

The  criticized  Instruction,  therefore,  whldi 
is  deflnltlTe  in  Its  nature,  whea  read  in 
connection  with  the  other  instructions,  was 
not  error. 

II.  The  following  instruction  ^Sven  at  the 
Instance  of  tbe  state  Is  also  assigned  as  error. 

"The  coort  Instmcts  tiie  jury  that  he  who 
uses  upon  any  other  at  some  vital  part  any 
deadly  weapon  must  in  tbe  absence  of  qualifying 
facts  be  presamed  to  know  that  the  effect  Is 
likely  to  be  death,  and,  knowing  this,  must  be 
presomed  to  do  it  wickedly  or  from  a  bad  heart. 
If,  therefora,  tbe  Jury  believe  txom.  the  evidence 
in  this  case  that  tbe  defendant  wiUfiilly,  felo- 
niOQsly,  on  purposfl,  and  of  his  malice  afore- 
thought  made  an  assault  on  one  David  Waldon, 
as  charged  in  the  information,  by  shooting  and 
wonnding  said  David  Waldon  with  a  pistol  in 
some  vital  part  with  a  manifest  design  to  use 
snch  weapon  upon  him,  and  without  a  sufficient 
reason,  cause,  or  extennation,  then  it  mnat  be 
presumed  that  the  defendant  Intoided  to  kUl 
said  Waldon," 

[i]  This  Instruction  correctly  states  the 
law,  defining  tbe  presumption  arising  from 
the  use  of  a  deadly  weapon,  and  in  like  words 
has  been  approved  by  this  court  State  t. 
Weeden,  133.  Mo.  76.  ,34  S.  W,  473;  State  T. 
Grant.  144  Ma  66,  43  S.  W.  1102. 

19}  This  Instruction  sufficiently  declares  the 
intent  with  which  the  assault  was  committed, 
and  It  Is  in  conformity  with  established  prec- 
edents. Stete  r.  Harrod,  102  Ma  590, 15  S.  W. 
37Q;  State  t.  Frazler,  187  Ma  332,  38  S.  W. 
913 :  State  t.  Budspeth.  159  Mo.  105.  60  S.  W. 
136;  State  T.  Painter,  67  Ma  84.  In  addition, 
It  may  be  said  generally  that,  the  act  with 
which  appellant  is  charged  being  wrong  in 
Itself,  the  Intent  may  be  inferred  from  its 
unlawful  commission.  State  v.  Lentz,  184 
Mo.  237,  83  S.  W.  970. 

III.  Another  instruction  complained  of  is 
as  follows: 

**If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  the  defendant  at  the 
county  of  Andrew,  in  tbe  state  of  Missouri,  on 
or  about  the  Sd  d«y  e^  Janoscy,  1919^  did  shoot 


and  woimd  David  Walddn,  wtth  the  felonious 
intent  to  kin  said  Waldon,  bot  widiont  malice 
aforethoaght,  and  that  said  shooting  and  wonnd- 
ing was  done  vrithout  jnst  cause  or  excuse,  you 
will  find  tbe  defendant  guilty,  and  assess  his 
punishment  at  imprisonment  in  the  penitentiary 
not  less  than  2  years  nor  more  than  6  years, 
or  imprisonment  in  the  county  Jail  not  less 
than  six  months,  or  by  fine  of  not  less  than 
9100  and  Imprisonment  hi  the  county  Jail  not 
less  than  three  months,  or  by  fine  not  less 
than  f  100." 

[7,  t]  Tlie  objections  urged  to  this  Instruo . 
tion  are  that  it  does  not  define  the  words 
"Just  cause  or  excuse,"  and  that' it  falls  to 
include  defendant's  right  of  self-defense.  It 
is  exceedingly  elementary  that  instructions 
must  all  be  construed  together,  whatever  right 
of  self-defense  the  appellant  was  entitled  to 
was  defined  in  other  Instructions,  and  there 
was  neither  reason  nor  necessity  for  its  incoi^ 
poration  in  this  instruction.  A  like  criticism 
may  be  made  of  appellant's  second  objection, 
in  regard  to  the  definition  of  the  words 
"without  Just  cause  or  ^cuse."  In  the  light 
of  the  other  instructions  no  doubt  could  arise 
in  the  minds  of  the  Jurors  as  to  what  would 
have  constituted  Just  cause  or  excuse  for  the 
defendant's  act. 

In  a  legal  sense  as  relating  to  an  offense 
of  tills  character  the  words  "without  Just 
cause  or  excuse"  are  Included  within  the 
meaning  of  the  word  "malice,"  In  so  far  as 
Hiat  term  means  the  Intentional  doing  of  a 
wrongful  act  without  Just  cause  or  excuse; 
or,  as  we  said  In  the  early  case  of  State 
Hays,  23  Mo.  loc.  dt  S25,  malice  Is  a  term 
of  law  directly  Importing  wickedness  and 
excluding  a  Just  cause  or  excuse.  This,  it  Is 
true,  was  said  In  a  case  of  homldde,  but  so 
far  as  It  defines  a  state  of  mind,  it  is  equally 
applicable  to  the  case  at  bar.  MaUce.  there- 
fore, having  been  correctly  defined  in  other 
instrnctlonB,  the  words  "without  Just  cause 
or  esmse,"  If  technically  considered,  are  in- 
cluded within  that  definition;  if  considered 
In  thdr  (nxUnary  sense  they  required  no  ex- 
planation other  than  that  afEbrded  hy  their 
own  evident  meaning.  An  examination  of 
the  cases  dted  by  appellant  In  support  of  this 
assignment  of  error  ftiils  to  disclose  their 
relevancy  In  the  matter  jmAet  constdraatlon. 
Hence  it  Is  unnecessary  to  review  these  rul- 
ings. There  is  therefore  no  merit  in  this 
contention. 

[•]  IV.  We  have  heretofore  adverted  to  the 
fact  that  tlie  appellant's  right  ot  self-defense 
was  not  Ignored,  but  clearly  defined  In  ac- 
cordance with  the  facts.  The  Instruction, 
numbered  1,  given  at  the  request  of  the  state, 
therefore,  in  which  It  Is  claimed  by  appellant 
that  this  defense  should  have  been  defined, 
not  having  purported,  nor  did  any  other 
single  instruction  purport,  to  cover  the  entire 
case,  and  the  defense  having  been  once  de- 
fined, and  the  Instructions  as  a  whole  em- 
bracing all  of  the  issues  and  the  law  ap- 
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pUcabte  thereto^  tiUs  contention  Is  not  ^ti- 
tled to  seriouB  consideration. 

[19,11]  V.  The  contentloa  tbat  "the  evi- 
dence of  the  prosecatlng  witness  was  false, 
perjured,"  etc.,  has  no  substantial  founda- 
tion. On  the  contrary  It  was  supported  by 
other  testimony,  and,  viewed  in  the  light  of 
all  the  circumstances.  It  appeals  to  the  unUas- 
ed  mind  as  being  true.  The  testimony  In  the 
Frendlble  Case,  cited  by  appellant  (166  Mo. 
829,  66  B.  W.  C59)  discloses  a  state  of  facts 
authorizing  the  amcluBion  that  the  witnesses 
■  for  the  state  were  guilty  of  perjury.  No  sem- 
blance (tf  similarity  to  such  facts  Is  found  In 
the  case  at  bar.  The  rule  announced  In  the 
Prendlble  Case  has,  therefore,  no  application 
here.  The  Jury  heard  the  testlmtmy.  It  Is 
sufficiently  substantial  to  establish  the  appel- 
lant's guilt  and  to  authorize  the  verdict ;  we 
will  not  disturb  it 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

All  concur. 


LAVELLE  V.  METROPOLITAN  LIFE  INS. 
CO.    (NO^  21692.) 

(Supreme  Oourt  of  Missouri,  Division  No.  2. 

May  26,  19ZL) 

I.  Cosrts  <8=>23l(23)<— Constftstiosal  queetioa 
matt  be  ralsei  at  earliest  praetleal  opportt- 
Dlty,  !■  order  ta  give  SspreftM  Ceirt  Jirl«ll»> 
ties. 

A  litigant  mast  raise  his  constitntional 
questioD  at  the  earliest  practical  opportunity, 
and  keep  tbe  same  alive  throughout  the  case, 
if  he  desires  this  court  to  consider  it  on  appeal, 
and  in  an  action  on  an  insurance  policy,  where 
the  defendant  insurer  did  not  raise  tlie  question 
by  a  demurrer  or  objection  to  introduction  of 
evidence,  but  contested  right  of  recoverr  on 
the  merits,  the  question  may  not  be  presented 
to  this  court  for  hearing  in  order  to  give  it 
Jurisdiction,  less  than  the  jurisdictional  amount 
being  involved. 

^  Conrts  ^>23t(23)^sprenie  Ceart  has  no 
Jurisdiction,  where  constltutlonaJ  question  In- 
jected into  ease  by  exception  to  nilisa  exclud- 
ing depositions. 

Where  a  constitutional  question  was  sought 
to  be  injected  into  an  action  on  an  insurance 
policy  to  give  appellate  jurisdiction,  when  the 
court  excluded  depositions,  by  objection  that  the 
court's  construction  of  the  statute  of  Illinois 
rendered  sndi  statute  nnconstitutional  as  a  vio- 
lation of  Const.  U.  8.  art  14.  I  1,  and  Const. 
UU  art  %  i  2,  the  Snpreme  Court  will  refnae 
to  entertain  Jurisdiction;  the  case  having  beat 
tried  on  Its  merits. 

8.  Cwrta  «Es»487<t)— Wbera  lo  ooflstttatlonal 
question  It  presented  and  less  tlian  Jnrlsdlo- 
tlonai  amount  It  Involved,  Supreme  Court 
must  transfer  oase  to  Court  of  Appeals. 
On  appeal  to  Snpreme  Court,  where  no  val- 
id constitutional  question  is  presented,  and  the 
amount   involved  is  less   than  jurisdictional 


amount  of  |7,600^  this  court  fa  wUltODt  jarif 
diction,  and  must  transfer  Uia  mnao  to  the 
Court  of  Appeals. 

Appeal  from  St  Loula  Circuit  Oourt;  J. 
Hugo  Grimm,  Judge. 

Action  by  Lizzie  Lavdle  against  the  Met- 
ropolitan Life  Insurance  Company.  Judg- 
ment for  plaintUt,  and  defendant  appeals. 
Cause  transferred  to  St.  Louia  Court  of  Ap- 
peals. 

This  action  was  commenced  by  plaintiff  « 

August  19, 1918,  before  a  Justice  of  tbe  peaces 
in  the  city  of  St  Louis,  Mc  on  a  policy  of 
Insurance,  dated  June  80,  1909,  and  dtiifa- 
ed  at  Chicago,  Ul.,  by  the  defendant,  a  lift 
insurance  corporation  organised  under  the 
laws  oi  New  Twk,  but  engaged  in  the  insur- 
ance business  under  the  laws  of  both  Mis- 
souri and  Illinois,  in  which  John  LaveDe. 
plaintiff's  husband,  was  the  insured.  Tht 
policy  was  for  $500,  and  in  faTor  of  this 
plaintiff,  as  the  beneBdary  therein.  Ania« 
other  things.  It  contains  the  following: 

"Ineonteatahility.—Thia  policy  constitutee  the 
entire  contract  between  the  parties  and  shall  be 
ineontestable,  except  tor  nonpayment  of  preml- 
ums,  after  two  yeara  from  its  data." 

Plalntlfl  la  a  resident  cX.  Oblcago^  IlL,  and, 
with  her  Bald  hudiand,  was  IlvinfC  then  when 
the  application  for  Insurance  waa  executed. 
The  policy  was  delivered  to  said  JtOm  la- 
velle  in  the  elty  of  Ohicago  afOreaald.  Tbs 
insured  died  In  Chicago  mx  March  IS^  1910. 
Plalndlf  obtained  Judgment  oa  aald  policy 
before  said  Justice  of  tbe  peao^  and  after 
the  cause  was  appealed  by  defendant  to  tbe 
circuit  couit  aforesaid  she  filed  in  the  latter 
an  amended  petitim,  in  which  ahe  pleaded 
the  legal  effect  of  said  policy  and  alleged  a 
compliance  with  Its  terms  and  provisions 
and  a  refusal  of  defendant  to  pay  the  amount 
due  on  said  policy  after  due  notice  had  been 
given  and  demand  o(  pajment  had  been 
made.    The  amended  petition  allied  Uutt, 
under  the  common  law  and  statutory  law  of 
Illinois,  the  defendant  was  estopped  from 
contesting  the  .validity  of  said  policy,  because 
no  action  was  taken  by  It  to  contest  the  *»^mA 
within  two  years  from  the  date  thereof. 
Plaintiff  llliewise  pleaded,  and  offered  in  ev- 
idence. In  bar  of  defendant's  right  to  con- 
test said  policy,  the  following  decisions  of 
the  Illinois  Supreme  Court,  to  wit :  Monaban 
V.  Metropolitan  Life  Insurance  Co..  283  IlL 
136,  119  N.  E.  68,  L.  R.  A.  1918D,  1196 :  WeD 
V.  Federal  Life  Ins.  Co.,  264  DI.  426,  106  N. 
B.  246,  Ann.  Cas.  1915D,  974;   Planigan  v. 
Federal  Life,  231  lU.  399,  83  N.  E.  178; 
Royal  Circle  v.  Achterrath,  204  m.  549.  fiS 
N.  B.  492,  63  L.  B.  A.  452,  98  Am.  St.  Bep^ 
224. 

When  plaintiff  offered  in  evidence  caA  ot 
the  Illin<^  Supreme  Court  dedsloos.  bovto- 
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fore  mentioned,  no  objection  wu  Interposed 
to  the  admission  of  either,  upon  the  ground 
tliat  oaid  decisions,  or  either  of  them,  vio- 
lated any  provisiou  (d  the  Oonstitutlon  of 
the  United  States  or  of  the  state  of  IlUntris. 
Ko  objection  was  made  that  either  of  said 
decisions  Tiolated,  or  was  in  ocmflict  with,  ttie 
provision  of  any  Constitution. 

The  premiums  were  paid  on  the  policy  ac- 
cording to  the  requirements  of  the  latter, 
and  no  part  of  same  was  ever  repaid  to 
plaintiff  or  her  husband,  although  said  pre- 
miums, amounting  to  $27.56,  were  paid  Into 
court  on  Harf^  20.  3191ft,  as  a  tender,  etc. 
The  defendant  filed  no  answer  or  other  plead- 
ing In  either  the  Justice's  court  or  the  cir- 
cuit court 

Appellant  defended  the  action  on  the  the- 
ory that  John  Lftvelle,  at  the  time  he  made 
bis  application  for  insurance,  had  a  cancer 
which  finally  resulted  in  his  death  less  than 
two  Tears  from  the  date  .of  said  policy ;  that 
defendant  had  no  knowledge  of  Insured's  dis- 
eased condition  prior  to  his  death,  and  deliv- 
ered to  him  the  policy  aforesaid  under  the 
belief  that  he  was  In  sound  health.  It  ap- 
pears from  the  eridenoe  that  the  policy  sued 
<m  was  delijvered  to  Jtfhn  Lavelle  on  Jmtt 
80;  1908,  that  be  died  on  March  18,  UOO, 
that  Ml  Ainll  1,  1910.  defendant  denied  lia- 
bility CD  demand  beneficiary,  and  this 
action  was  commenced  oa  August  10,  1918. 

Appdlant  offered  at  the  trial  snbatantlal 
evidence  tending  to  diow  that  deceased,  for 
■f»ne  ttine  prior  to  his  death,  was  possessed 
of  a  cancer,  and  althnatdy  died  from  the 
effects  of  same.  The  court  ezduded  this 
testimony  for  reasons  hereafter  mentioned, 
and  exceptions  were  duly  saved  as  to  said 
mling. 

Under  a  peremptory  instructloo  from  the 
trial  coort,  the  Jury,  on  March  27,  1919,  re- 
turned a  verdict  for  plaintiff,  indludlng  prin- 
cipal and  Interest,  in  the  sum  of  $769.75,  for 
which  amopnt  Judgment  was  duly  rendered, 
etc  Defendant  In  due  time  filed  Its  motion 
t<a  a  new  trial,  which  was  overruled,  and 
tbe  cause  duty  appealed  to  this  court  Such 
other  facts  as  may  be  deemed  important  will 
be  considered  in  the  (pinion. 

Vordyce.  HolUday  &  White,  of  St.  Louis, 
for  appellant. 

James  J.  ODcMiohoe,  «f  St  Louis,  for  re- 
■pODdent 

RAIIiBT,  O.  (after  stating  the  facts  as 
above).  [1]  1.  As  the  amount  involved  in 
this  litigation  is  leas  than  $7,600,  it  becomes 
necessary  at  the  outset  to  determine  wheth- 
er this  court  has  Jurisdiction  over  the  cause. 
It  is  the  well-establisbed  law  of  this  state 
that  a  litigant  must  raise  his  constitutional 
question,  if  he  derires  this  court  to  consider 
same  on  appeal,  at  the  earliest  practical  op- 
portmiltr  during  the  pnqpress  of  the  trial 
Mow,  uA  to  ki9  tbe  same  allre  tiuom^ 


out  the  case.  Huckshold  v.  United  Bys.  Co. 
of  St  Louis,  226  S.  W.  8S2,  853 ;  State  v. 
Kramer,  222  S.  W.  loc.  clt  824;  State  v. 
Missouri  Dental  Board,  221  S.  W.  loc.  dt  73 ; 
Bealmer  v.  a  Fire  Ins.  Co.,  220  S.  W.  loc 
dt  967,  958;  HcManus  v.  Burrows,  217  S. 
W.  loc.  clt  814;  Republic  Rubber  Oa  ,v. 
Adams,  21B  S.  W.  loc.  dt.  81,  82 ;  Meredith 
V.  C^comb,  212  S.  W.  loc.  dt.  863 ;  State  v. 
Howe  Scales  Co.  of  111.,  277  Mo.  213,  210  S. 
W.  loc.  dt  9,  10;  Strother  v.  Railroad,  274 
Mo.  loc.  dt  276  and  following.  203  S.  W. 
207;  Llttlefleld  v.  LltUefleld,  272  Ma  lo& 
dt.  166,  197  S.  W.  1057;  Carson  v.  Railway 
Co.,  184  S.  W.  1039;  Garey  v.  Jackson,  184 
S.  W.  870 ;  Hardwicke  v.  Wurmser,  264  Ma 
138,  174  S.  W.  808;  Stegall  v.  Pigment  & 
Chem.  Co.,  263  Mo.  719,  178  S.  W.  674 ;  Du- 
bowsky  V.  Blnggell,  258  Ma  197,  167  S.  W. 
999;  Miller  v.  Connor,  260  Mo.  677.  167  S. 
W.  81 ;  George  v.  Railroad,  249  Mo.  loc.  dt 
199,  165  S.  W.  453;  Plckel  v.  Pldiel,  248 
Ma  loc  dt.  666,  147  S.  W.  1059;  Milling  Oa 
V.  Blake,  242  Ma  28, 145  S.  W.  438;  Ross  v. 
Grand  Pants  Co.,  241  Mo.  loc.  dt  299,  145 
S.  W.  410 ;  Canning  &  Packing  Go-  .v.  Bvans, 
238  Ma  599, 142  S.  W.  319 ;  Bartsler  v.  Met 
St  Ry.  Co.,  ^  Ma  662,  117  S.  W.  1124; 
State  V.  Gamma,  215  Ma  100, 114  S.  W.  619; 
Lohmeyer  v.  Oordage  Co.,  214  Mo.  685,  118 
S.  W.  1108;  Sublette  v.  Railroad,  198  Ma 
190^  95  S.  W.  430. 

In  Lohmeyer  v.  Oordage  Ga,  214  Ma  loc. 
dt  689,  690.  118  S.  W.  U08,  lUXK  Judge 
I«mm  very  dearly  and  ffvcefully  stated  the 
law,  In  reqwct  to  the  matter  under  consld- 
eratkn,  as  follows: 

"Bat  It  must  be  taken  as  setfied  law  that  in 
so  grave  a  matter  as  a  eonstitotional  qnestion 
it  aheold  be  looted  hi  the  case  at  the  earliest 
nuHuent  that  good  pleading  and  orderly  proee- 
dore  will  admit  under  the  circumstances  of  the 
given  case;  otherwise  It  will  be  waived.** 

In  George  v.  Railroad,  249  Mo.  loa  dt.  199, 
155  S.  W.  loc.  dt.  454,  Judge  Graves  discuss- 
es this  question  from  a  canmon-sense  view* 
pdnt,  as  follows: 

"If  a  lav  is  plainly  relied  npon  by  the  plain- 
tiff, as  here,  and  defendant  desires  to  chsllenge 
that  lav  Qpon  constitatlonal  grounds,  it  should 
be  done  at  the  earliest  practical  moment,  and  in 
addition  a  finger  should  be  placed  upon  tiie  pro- 
visions of  the  Constitution  violated.  This  has 
been  so  long  and  well  ruled  that  the  mere  men- 
tion of  the  ruling  should  snffice.** 

The  amended  petition,  on  which  the  case 
was  tried,  as  heretofore  shown,  pleads  the 
laws  of  Illinois,  and  asserts  therein  that  the 
policy  in  controversy  became  Incontestable 
after  two  years  from  Its  date.  Appellant 
could  have  filed  an  answer  to  the  amended 
petition,  and  raised  therein  the  constitntlonal 
questions  now  relied  on  to  confer  Jurisdic- 
tion on  this  court  It  could  have  demurred 
to  said  petition,  and  presented  said  questions « 
la  tto  diemurrar.  It  could  have  oldeeted  to 
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Uie  IntroAxtioii  of  any  erldence  under  the 
petttton,  £or  tbe  alleged- reaMn  tSat  tfae  Ill- 
inois lawg  relied  on  were  In  conflict  with 
csertaln  ivovlslons  of  tbe  lUlnoiB  Constitu- 
tion, as  w«ll  as  those  of  tbe  United  States. 
Instead  of  raising  its  alleged  constitutional 
questions  at  the  earliest  practical  opportu^ 
nity,  as  above  Indicated,  appellant  contested 
plaintiff's  right  of  recoTcry  m  the  merits 
throughout  the  trial,  until  her  case  In  dilef 
was  dosed,  without  even  Intimating  that  it 
desired  to  present  a  constitutional  auction 
for  the  consideration  of  the  court,  l^e 
plaintiff  was  sworn  as  a  witness,  teatlfled  at 
length  in  chief,  and  upon  cross-examination 
offered  in  evidence  the  policy  and  the  laws  of 
Illinois,  as  well  as  other  facta  heretofore 
set  out.  No  constitutional  question  was  ei- 
ther  ralsed  or  discussed  up  to  this  point.  At 
the  conclusion  of  plaintiff's  case  in  chief,  the 
record  recites  the  following: 

"tSr.  Robb:  Oar  position  is  tiiat,  as  tiie  In- 
sared  died  before  the  two-^ear  period  expired, 
there  really  is  no  contestable  period  to  apply  at 
all  In  the  case." 

Tto  defendant  thereupon  Interposed  a  de> 
murrer  to  the  evidence,  ss  follows: 

"The  court  instmcts  the  jury  that,  under  the 
pleadioge  and  evidence  for  tbe  plaintiff,  yoar 
verdict  must  be  la  favor  of  the  d^eodant." 

Tb»  above  demurrer  was  overruled,  and 
defendant  thereupon  offered  Its  evldmoe, 
hereaftOT  refured  to  In  tbe  succeeding  prop- 
ortion. If  tbe  appellant^  acting  throng 
Its  eounsd,  were  derirous  having  this 
court  ccHislder  its  alleged  ccmatltational  qaes- 
tkrns,  tbay  should  have  been  iffesented  to 
OM  trial  court  by  timdy  action,  and  as  in- 
dicated by  our  former  nUli^  Having  fill- 
ed to  comply  with  the  plain  requirements  of 
this  court  In  respect  to  foregoing  matter,  we 
hold  that  there  is  no  constitutional  question 
l^lly  presented  Cor  our  consideration. 

[Z]  2.  Aside  from  the  conclusion  hereto- 
tore  reached,  does  the  record  disclose  any 
real  constitutional  question  In  the  case,  even 
If  tbe  alleged  one  bad  been  presented  at  the 
proper  time  and  in  a  proper  manner?  De- 
fendant contended  at  the  trial  that  llie  in- 
sured was  possessed  of  a  cancer  when  die 
policy  was  executed,  and  that  he  died  from 
the  effects  of  same,  less  than  two  years  after 
the  date  of  the  policy.  Appellant  offered  in 
evidence  the  depositions  of  several  witnesses 
tending  to  establish  tbe  above  fact.  The 
court  excluded  said  depositions,  on  the 
ground  that  the  policy  was  Incontestable 
Bft«*  two  years  from  its  date.  Defendant 
likewise  offered  in  evidence  tbe  Illinois  stat- 
ute and  the  case  of  Des  Moines  I^e  Insur- 
ance Co.  V.  Selfert,  210  111.  157,  71  N.  E. 
&19,  as  well  as  other  evidence,  which  was 
exduded,  tending  to  show  that  the  Insured 
died  from  tbe  tifects  of  a  cancer,  and  that 
defendant,  by  reason  thereof,  had  the  rl^t 


to  contest  the  policy  sued  on  In  this  caose. 

Tbe  constitutional,  question  was  attemiitcd 
to  be  injected  into  tlie  case  as  followe: 

"Mr.  Bobb:  Save  our  exception  to  the  ceart'i 
ruling,  on  the  ground  the  policy  is  gvrezncd 
the  statote  of  lilinois,  whidi  requirM  aa  io- 
contestable  provision  to  the  effect  that  U>e 
p<dicy  shall  be  Incontestable  two  years  froa 
date,  and  that  under  the  conaiructUm  pUuxi 
tfeerson  by  f  Ae  cosr<  <Ae  i^ttiw  is  ost  off  im 
yean  from  tho  date  of  the  policv,  even  thofi 
the  iniitred  dies  «i  the  two-year  period,  amd  m* 
ders  the  atatute  uncon»titutionalf  and  •»  vioU- 
iion  of  tection  1  of  article  H  of  thm  Atmeti- 
mente  to  the  United  Statee  OonatUmtiom,  md 
teotion  2  of  article  2  of  the  Vonatitmtiom 
the  atate  of  lUinoie,"   (Italics  ontej 

It  will  be  observed  that  defendant  does 
not  claim  tbe  Illinois  statute  is  uncoostim- 
tional,  but  that  tbe  construction  placed  there- 
on by  the  trial  court  renders  it  Invalid,  etc 
If  appellant's  contention  should  be  sustained 
Im  respect  to  foregoing  matter.  It  would 
open  wide  tbe  floodgates  and  allow  practi- 
cally every  case  to  be  brought  her^  where  aa 
erroneous  ruling  is  ccmplaloed  of  during  tbe 
progress  of  the  trial.  Whenever  mn  (Ejection 
was  made  to  tbe  Introductltm  of  teatlmrmj, 
and  it  was  overruled,  the  losing  party  eoold 
Insist  that  the  ruling  of  tbe  court  deprired 
him  ol  certain  constitutional  rights,  etc  The 
same  is  true  with  regard  to  the  glTlng  or 
refusing  of  Instructions,  or  In  respect  to  an; 
other  adverse  ruling  of  the  i»urt. 

In  discussing  tbe  law  with  respect  to  a  Jos- 
tlce  of  tbe  peace  in  the  state  of  lown,  ve 
held,  in  Howland  v.  Ballway  Oo..  134  31a 
loa  dt  478,  36  S.  W.  loc.  dt  30^  that: 

"His  Jurisdiction  to  decide  eouliary  to  lev 

was  jost  as  great  as  to  decide  in  ctniforioIrT 
with  law.  Hia  power  to  decide  rifcbt  necn- 
■aril7  Incloded  tbe  power  to  decide  wptmg.  Er- 
ror doei  not  diminbih  jurisdiction,  mere  in  s 
broad  and  tumpike-Uke  distinction  between  tbe 
existecoe  of  Jnriadlctiui  and  its  mere  cserdie.' 

Tite  above  quotation  was  cited  wttli  sp 
proval  in  Gar^  jr.  JTadmon,  184  8.  W.  loc 
eit.  882,  where  a  constltutloBal  question.  Uke 
the  one  at  bar,  was  sooght  to  be  Injected  ls> 
to  the  case.  We  have  uttUoimly  refosed  te 
entertain  Jurisdiction  In  respect  to  n  ooosti- 
tuUonal  gnestltm,  presented  undn  the  dr- 
cumstanoes  of  this  case,  as  shown  by  the  fo^ 
lowing  authorities:  Hucfcshold  v.  D.  Ry* 
Co.  of  St  Louis.  226  S.  W.  8S2.  8S3:  Bealmer 
V.  Hartford  Fire  Ins.  Oo.,  220  S.  W.  loc  dt 
9S7;  McManuB  v.  Burrows.  217  8.  W.  loc 
dt.  614 ;  Strother  v.  Railroad.  274  Ma  lot 
dt.  276.  203  S.  W.  207.  and  foUowlns:  G*nj 
V.  Jackson,  184  SL  W.  979 ;  Stegail  t.  Amen- 
can  Pigment  &  Ctaem.  Oo..  233  Mo.  loc.  dt 
723,  173  S.  W.  674;  Canning  &  Paddog  Ca 
V.  Evans.  238  Mo.  loc.  dt  6(M.  60eS,  142  S. 
W.  310;  Sublette  v.  Ballroad.  196  Ma  19a 
96  S.  W.  430.  We  have  no  dlspoeltlaD  t» 
shirk  our  responslUlUy  in  purine  von  real 
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constltatlonal  qnestltm^  wben  Mxlj  and 
timely  presented,  but  we  cannot  oonslstoitly 
assume  Jurladlctiou  on  audi  facta  as  are 
t»resented  In  tbfa  record,  wbere  aim^  an 
alleged  emmeona  mllng  of  the  trial  court  la 
complained  of  In  admlttlug  or  rejecting  tea- 
tlmony.  * 

[S]  3.  Having  reached  tbe  conclusion  tbat 
no  Talld  constitutional  question  Is  presented, 
we  are  without  Jurisdiction  to  proceed  ^r> 
ther  by  reason  of  the  amount  InToIved.  We 
accordingly  transfer  the  cause  to  the  ST. 
Ijoois  Oooit  of  Annals  for  ita  determination. 

WHITE,  0.J  concura. 

PER  CtJBIAM.  The  foregoing  opinion  of 
RA.ILET.  O..  is  hereby  adopted  as  the  opin- 
ion of  the  court . 

All  concur. 


STATE  V.  LEE.    (No.  22670.) 

(Supreme  Court  of  Mlssonrl,  Division  No.  2l 

May  26, 1921.) 

1.  Rape  9=»20— indictment  lield  salllflleBt. 

Indictment  charging  that  defendant  did  felo- 
niously and  violently  make  an  SBsauIt  opon  one 
B.,  and  did  forcibly  and  against  her  yriSl  felo- 
niously ravish  and  esmally  know  ber,  the  said 
B.,  A«Id  snflleicnt  to  eharge  rape  oader  Bav. 
St.  1010,  S  8247. 

2.  Criminal  law  «=>r038(3),  1056(1)— Instrae- 
tioss  ssffleleat,  la  absesoe  of  a  sbowlag  that 
defsndaat  rsquestwl  others,  and  la  lUiseaee  of 
axoeptlos  aa  to  failure  to  give  others. 

Where  It  did  not  appear  from  the  record 
that  defei^ant  offered  any  instructions  aside 
from  those  given,  nor  thst  any  request  was 
made  for  an  instruction  upon  sny  other  branch 
of  tbe  case  oatside  of  the  gnestlons  properly 
covered  by  the  instructions  given,  and  where 
no  exception  was  saved  as  to  failure  to  iDstmct, 
appellant's  contention  that  the  court  fsUed  to 
instmct  tbe  iary  npon  all  phases  of  the  offense 
Aeld  .  without  mexiL 

3.  Crlnlaat  law  «3>7I8— PmsoMtfaf  attorasy^s 
stataHsat  that  dafssdaat  was  obarged  with 
raplag  a  white  woaiaa  not  objesttaaable, 
though  Isdiotneat  dli  aot  oharia  presoeatrbi 

was  whltsu 

In  prosecution  for  rape,  where  the  prose- 
cutrix, a  white  woman,  was  present  in  court  and 
testified,  prosecuting  attorney's  statement,  when 
jury  was  being  impaneled,  tiiat  defendant  was 
charged  "with  raping  a  wbita  woman**  Md  not 
objectlonsble,  though  indictment  did  not  charge 
that  prosecutrix  was  a  white  woman. 

4.  Criminal  law  «=»I044— Oefsndant  oould  not 
complain  of  testimony  of  witnesses  whose 
names  were  not  Indorsed  on  Indlotmant,  In  ab- 
sanea  of  mtlan  ta  ^ouli  IndMnant  ar  mo- 
tion far  aontlnaaaea. 

Defendant  oonld  not  complain  of  the  testi- 
mony of  witnesses,  eran  if  their  names  had  not 


B.W.) 

been  indorsed  <m  the  Indictment,  nnleas  he 
moved  to  qnash  tbe  indictment,  or  asl^ed  for  a 
continuance  to  meet  such  testimony. 

5.  Criminal  law  «B»62&(7>-^dmi8Slon  of  tas- 
timany  af  wttnsoses  whose  names  were  net 
Indorsed  aa  Indietment  held  not  error. 

Admission  of  testimony  of  witnesses  whose 
names  were  not  indorsed  on  indictment,  where 
prosecutor  explained  to  the  court  tbat  be  had 
Jast  learned  of  their  Importance,  Aeld  not  error. 

6.  Criminal  law  9=>406(3)  —  Written  admis- 
sions, not  obtained  by  promises  or  threats, 
admissible. 

Iq  a  prosecution  for  rape,  tbe  court  did  not 
err  in  admitting  defendants  written  statement 
containing  admissions,  wbere  tlia  evidence  waa 
clear  and  convlndng  that  no  promises  or  threats 
were  msde  aa  an  inducement  fcv  him  to  ^gn  the 
statement. 

7.  Criminal  law  «=»406(f) —Testimony  af  pa- 
llce  chief,  aa  ta  defendants  adnlsalana  In  Ms 
presenoa,  adminslWab 

In  prosecation  for  rape,  testimony  of  chief 
of  police,  as  to  admissions  made  in  his  pres- 
ence by  defendant  aa  to  Us  guilt  and  connectifle. 
with  tlia  criaw,  Aeld  admissible. 

Appeal  fr<Hn  Criminal  Court,  Jackaoj 
Uounty;  Balpb  S.  Latsbaw,  Judge. 

Walker  Xiee  was  convicted  of  rape,  and  be 
appeals.  Affirmed. 

Appellant  was  charged  by  Indictment,  with 
tlie  crime  of  rape.  It  Is  alleged,  that  on 
June  28,  1920,  at  tbe  county  of  Jackson  and 
state  of  Missouri,  said  defendant  did  feloni- 
ously and  violratly  make  an  assault  upon 
one  Elizabeth  Dahmm,  and  did  forcibly  and 
against  ber  will  feloniously  ravish  and  car- 
nally know  ber,  tbe  nald  Elizabetb  Dahmm. 

State's  EMdenca 

Tbere  van  sutMtantial  erldoioe  a>  to  de- 
fendant's gniU,  (dEered  on  tha  part  of  tba 
state,  wbidi  tends  to  show  the  following 
facts:  Mnb  Ellabetb  Dafamm  Ured,  wltb 
ber  bwAMnd,  about  two  mllen  east  of  Indo- 
pendence  la  Jacksm  county,  Ma,  about  ona* 
half  block  from  the  track  of  tbe  Chicago  ft 
Alton  BaDroad.  Th^  owned  about  two 
acres  of  ground,  which  was  used  as  a  garden 
and  orchard.  Her  husband  was  absent  fnin 
home  on  the  date  hereafter  mentioned,  and 
Mrs.  Dahmm,  on  said  date,  waa  at  her  home 
alon&  Tbo  railway  tnu^  la  elevated  abon 
the  ground  on  which  Birs.  Dahmm  lived.  On 
tlia  28th  day  of  Jun^  IffiiO,  an  extra  i^ng  of 
laboren  were  at  wwk  on  tbe  Chicago  &  Al* 
ton  Rallnad,  between  Indqtendenoe,  Mo.,  and 
the  residence  of  Mrs.  Dahmm.  The  defend- 
ant had  been  a  member  of  this  railroad  ganib 
and  on  the  morning  of  the  28th  of  Jone^  1821^ 
dult  w»k,  but  loafed  around  witb  the  rest 
of  said  gang  nntU  about  1:80  o'chx*  In  tbe 
afternoon  of  said  day.  Several  of  the  rail- 
road enuOoyeue  testifled  tbat  after  1:80 
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O'clock  above  mentioned,  they  saw  the  de- 
fradant  running  down  the  railroad  track  be- 
yond the  home  of  Mra  Dahnun  and  near  her 
place;  that  he  thai  had  on  a  pair  of  blue 
oTeralls,  and  when  the7  saw  him  about  4 
o'clock  he  had  changed  bis  pants  and  had 
on  yellow  overalls. 

Mrs.  Dabmm  testified,  in  substance,  that 
die  was  standing  at  the  front  door  of  her 
house,  when  defendant  approached  and  want- 
ed some  matches;  that  she  went  to  get  him 
acme  matches  and  on  her  return,  while  she 
was  looking  in  some  other  direction,  he 
struck  her  a  violent  blow  on  the  side  of  the 
head,  which  rendered  her  unconscious;  that 
when  she  came  to,  she  was  lying  on  the  bed 
In  another  room,  with  the  defendant  on  top 
of  her,  having  sexual  connection  with  her. 
and  that  be  then  struck  her  with  a  dub, 
which  he  had  in  hia  hand,  and  rendered  her 
unconscious;  that  after  finally  coming  to,  she 
managed  to  go  a  short  distance  to  the  home 
of  Mrs.  Tutter.  who  afterwards  called  for  a 
doctor,  and  had  the  dilef  of  police  at  Inde- 
pendence notified  as  to  the  assault. 

Dr.  M.  P.  Woods,  a  physician  at  Independ- 
ence, Mo.,  of  20  years'  standing,  testified,  that 
be  was  called  to  treat  Elizabeth  t>ahmm  on 
or  about  the  2Sth  of  June,  1920,  In  Mrs.  Tut- 
ter's  yard  at  about  4:30  p.  m. ;  that  he  found 
her  Buffering  from  a  8ho(^,  and  she  was  la 
a  contused  condition;  that  he  could  not 
arouse  her;  that  be  found  a  number  of 
wounds  about  her  face  and  neck,  a  large  con- 
tusion over  the  left  eye,  a  cut  across  the 
right  eye  and  to  the  skull;  that  there  was 
a  wound  on  the  back  and  upper  part  of  her 
head,  on  the  right  side,  2^  to  2%  inches  In 
length ;  that  she  had.  on  the  right  side  of  her 
face,  bruises,  as  If  you  could  see  the  imprint 
of  the  object  with  which  she  must  have  been 
Struck;  that  it  was  not  a  tear,  but  seemed 
to  be  a  strike  or  knock;  that  her  eyes  were 
Bwbllen,  and  ode  was  shut;  that  her  face 
was  discolored,  and  ^e  was  bleeding  from 
these  various  wounds  and  from  her  nose; 
that  she  had  some  marks  on  her  neck,  around 
her  throat,  and  around  the  side  of  her  neck ; 
that  there  were  marks  of  violence  on  her 
neck,  finger  prints,  and  some  scratches 
through  the  skin;  that  her  condition  was 
eaused  by  violence. 

A.  Tannehill,  a  member  of  the  police  force, 
with  Chief  of  Police  Harris,  went  out  to  the 
scene  of  the  trouble,  and  Tannehill  found, 
at  the  home  of  Mrs.  Dabmm,  in  the  bedroom, 
a  puddle  of  blood  on  the  bed,  and  some  other 
blood  on  the  floor,  whldi  had  dried;  that  he 
found  a  stick  30  feet  from  the  house,  lying 
In  the  weeds.  This  stick  was  preserved,  and 
introduced  at  the  trial.  The  evidence  on  be- 
half of  the  state  disclosed  that  the  stick  was 
ehown  to  defendant  after  his  arrest,  and  he 
admitted  to  the  chief  of  police  and  others 
that  it  was  the  stick  with  wbi(^  he  assault- 
ed Elizabeth  Dahmm. 

After  the  assault,  the  defendant  was  at 


the  station  about  4  o'dock  p.  prepartns 
to  leave  for  Gla^ow,  Mo.  Ntme  of  the  rail- 
road men  at  that  time  knew  of  the  assanlt. 
and  no  one  in  the  town  knew  of  It,  except 
Chief  of  Police  Harris.  Just  before  defend- 
ant took  the  train  for  Glasgow,  he  had  i 
talk  with  Chief  Harris^  and  volunteered  tbe 
statement  that — 

**The  man  wbo  committed  that  crime  va^ 
to  be  tarred  and  feathered  oat  in  the  middle  of 
the  street,  and  I  think  I  can  give  yon  some  evi- 
dencs.** 

He  then  said  to  CSilef  Harris  tbat  two 
lows  had  caught  the  train  going  east,  and  If 
he  would  wire  to  Glasgow  he  mlg^t  cstdi 
them.  At  this  time,  Mrs.  Dahmm  was  la  the 
sanitarium  at  Independency  havizv  been  tak- 
en there  by  Oiief  Harris. 

The  defendant  took  the  train  for  Olasgow, 
and  after  a  more  minute  descrli»tioB  of  the 
assailant  had  beoi  obtained  from  Mn, 
Dahmm,  a  UilBgtam  was  amt,  calling  tor  the 
arrest  of  defendant.  He  ran  nearly  dx 
miles,  fleeing  from  the  t^cer,  before  be  was 
arrested.  After  being  brouf^t  back  to  Jack- 
son county,  when  approaching  Independence, 
he  asked  Chief  Harris  to  take  him  on  to 
Kansas  <^ty,  As  he  did  not  want  to  stop  at 
Independence.  Tto  cSiiet  compiled  with  his 
request,  and  i^cect  him  In  the  JaU  at  Kan- 
sas City  until  the  following  morning.  When 
the  chief  came  for  defoidant  to  take  him  to 
Independence,  he  protested  against  going, 
and  said  he  wanted  to  plead  goUty.  Wlthom 
any  threats  or  promises  from  anybody,  he 
thai  told  the  <^ef  of  Polioe  and  the  Assist- 
ant Prosecutliw  Attorney  that  he  was  gniltf 
of  the  crime  charged  against  him,  and  want- 
ed to  plead  guilty.  M  his  reqiieet,  a  written 
statement  as  to  what  occurred  was  prepared 
and  signed  by  him,  In  regard  to  the  assault 
but  he  changed  front  and  denied  therein  titst 
he  had  committed  the  rape.  Bald  statemeat 
was  offered  in  erldenoe,  and  is  In  words  snd 
figures  following,  to  wit: 

"Jnly  Z,  ISSa 
"Statement  of  Wilker  Lee,  made  July  2,  ItUO. 
to  Chief  Harris  and  Will  &  Guinotte,  Assirt- 
ant  Prosecuting  Attorney,  at  the  office  of  the 
Prosecuting  Attorney  at  Kanssa  City: 

"My  name  is  Walker  loa.  I  am  86  years  «M, 
and  a  sin^e  man.  I  liave  lived  at  Boanoke, 
Mo.,  all  my  life.  My  mother,  Mary  Jane  Lee.  it 
living  there  now.  I  came  to  Independence,  Mo., 
on  June  Id,  1920,  and  was  employed  bj  the 
Chicago  &  Alton  Railway  as  a  section  hand.  1 
worked  on  track  near  Alton  .avenue,  which  wat 
about  two  blocks  from  Mrs.  Dahmm's  honsc. 
At  night  I  slept  In  the  boarding  car  with  the 
other  bends. 

"I  gait  the  job  on  the  railroad  the  mondog  of 
the  28th  of  Jane,  1920.  Uoyd  Snoddy  and  Fat 
Casey,  two  colored  boys  who  Und  at  <9aivow, 
qait  at  the  same  time.  We  were  going  to  Qlu- 
gow  that  night  to  get  oar  pay.  I  ebot  'amp*' 
that  momlng,  and  ate  dinner  about  12  o'clock 
at  the  boarding  car.  I  loafed  around  after  din- 
ner.   About  2  o'doek  I  walked  east  en  the 
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trtu^m  about  two  Uocks,  wher«  I  passed  a 
house  that  sita  about  GO  feet  from  the  tracks. 
I  walked  on  up  the  track  a  little  ways,  and  then 
came  ba<^  and  vent  down  to  this  house  to  get 
«   drink,  .  A  woman  came  to  the  door  and  I 
aisiked  her  for  some  matches,  and  she  aaid  to 
cozne  on  In,'  and  she  gave  them  to  me.  Tbvrt 
waa  ■  piece  of  siovewood  hy  the  door,  and  I 
picked  !t  np  and  held  at  my  side.  The  woman 
•aked  me  where  I  Uved  and  what  I  waa  doing, 
mjad  I  taii  her  that  I  had  been  working  on  the 
railroad  and  was  going  home  to  Glasgow.  Her 
Iiead  waa  tamed  away  from  me,  and  I  hit  her 
over  the  head  with  the  dnb.  I  do  not  re^em- 
ber  how  many  times  I  hit  her.    I  then  ran 
out  of  the  house  and  went  Imck  to  the  boarding 
car.    I  was  passed  down  to  Glasgow  on  the 
0:27  train,  and  then  to  Hexleo  where  I  canght 
the  'Wabarii  to  Moberly,  where  I  went  to  see  my 
sister,  Himde  Lee,  who  works  at  the  Wood- 
land Host^tol.   I  came  back  to  Slater  Tuesday 
night  and  Tnesday  morning,  Wednesday  morning, 
tlie  officers  at  Slater  tried  to  arrest  me.  I  got 
away,  and  went  to  Gallatin,  wbere  I  was  arrest- 
ed by  two  officers  from  Glasgow,  and  taken  back 
and  confined  in  the  jail  at  Glasgow,  Mo.  Z 
was  returned  to  Independence  by  Ghlef  Harris 
Thursday.  This  statement  Is  made  of  my  own 
free  wQl  and  accord,  no  threats  or  promises 
having  been  made  by  any  on«,  but  because  it 
is  the  troth.  CSigned]   Wslker  Lee. 

"Witnesses: 

"Win  a  Gulnotifc" 

The  evidence  shows,  that  after  defend- 
ant was  arrested  and  brought  to  Jackson 
county,  Mrs.  Dahmm  identified  him  as  the 
man  who  assaulted  and  raped  her. 

Defendant's  Brldoice. 

The  only  testimony  oflEered  Ib  bebalf  of  ap- 
peUant  was  that  given  by  himself  In  which 
he  testified  that  he  was  37  years  of  age; 
tnat  OD  the  28th  of  June,  1920,  aftn  aultting 
hlfl  job,  he  came  back  to  the  bonk  car  and 
went  to  the  railroad  pond  to  take  a  swim; 
that  he  foand  other  boys  In  th.e  pond,  and 
did  not  go  in,  bat  watched  the  othm  for 
about  one  hour;  that  he  then  came  bacic, 
talked  to  the  foreman,  and,  with  the  other 
railroad  employees,  received  a  pass  to  go  to 
SIat»;  that  the  police  ofilcer  who  brought 
him  to  Kansas  Oity  Med  to  get  blm  to  make 
a  statem»t,  by  sayii^  there  was  a  mob  wait- 
ing for  him;  that  (Stiet  Harris  told  him  of 
t&e  crime  the  day  it  was  committed ;  that  be 
did  not  admit  to  die  officers  that  he  had  OTer 
seen  the  club  before;  that  he  did  not  go  to 
the  honse  of  Elizabeth  Dahmm  on  tiie  28th 
of  Jun^  18S0;  that  he  did  not  aBk  ber  for 
matches ;  that  he  did  not  have  the  conversa- 
tion with  her  on  said  date;  that  there  was 
no  Uood  on  his  hat  and  overalls;  and  that 
he  did  not  commit  this  crime. 

Other  testimony  in  the  case  tends  to  cor- 
roborate the  statonent  to  the  effect  that  de- 
foidant  was  the  man  who  made  the  assault 
on  Mrs.  Dahmm,  as  heretofore  stated. 

The  court  gave  fire  Instructions  covering 


the  case,  which  woe  not  objected  to  far  de- 
fendant, and  the  jury  thffleafter  retamed  In- 
to  court  the  fidlowlng  verdict: 

"We,  tiie  jury,  find  the  defendant  Walfcer 
Lee,  gnQty  of  rape  as  charged  is  the  Indict- 
ment  and  assess  his  punishment  at  death." 

Defendant  in  due  time  filed  motions  for  a 
new  trial  and  in  arrest  of  judgment.  Both 
motions  were  overruled,  he  was  thereafter 
sentenced  and  judgment  entered,  in  accord- 
ance with  the  statute,  and  an  ^tpeal  was 
duly  granted  him  to  this  court. 

Knox  ft  Glbbs,  of  Kansas  City,  for  KppA' 

lant. 

Jesse  W.  Barrett,  Atty.  Gen.,  Robert  J. 
Smith,  and  Robert  W.  Otto^  Asst.  Atty.  GmL, 
for  the  State. 

RAILEY,  0.  1.  Defendant  is  not  represent- 
ed here  by  connsd,  althou^  he  has  been  con- 
victed ol  one  of  tbe  most  atrodoos  crimes 
known  to  our  law,  tfaat  of  rape.  We^  there- 
fore, feel  the  respimslbllltr  devol^g  npoa 
us  of  making  a  thoron^  examination  of  the 
law  and  fiacts  to  ascertain  wheUier  defend- 
ant has  had  a  fair  and  inqiartlal  trial,  and 
to  determine  whether  he  has  been  convicted 
npm  substantial  evidence^ 

[1]  While  no  assault  has  been  made  upon 
the  indictment,  we  have  examined,  the  same 
and  find  It  to  be  In  proper  tbrm.  Section 
3247,  R.  S.  1919;  State  v.  Warren,  232  Mo. 
188,  199.  134  a  W.  622,  Ann.  Oas.  1912B, 
1048;  State  t.  Barries,  128  Mo.  560-080-667, 
29  S.  W.  842.  - 

2.  The  court  gave  five  Instmctlcms  to  the 
jury,  which  were  not  objected  to  by  ai^- 
lant,  as  to  Mther  form  or  substance.  Thef 
clearly,  properly  and  fiilily  declared  the  law 
by  whldi  the  jurors  were  to  be  governed  in 
arriving  at  tbsir  verdict  As  no  complaint 
was  made^  or  objection  urged,  against  the  in- 
structltnis  given,  we  have  not  deemed  It  nee* 
essaiy  to  set  Ihem  out. 

[2]  8.  It  does  not  appear  from  the  reotnrd 
that  detfendant  ofl«red  any  InstmctionB,  aside 
from  those  given,  nor  do^  It  SKtear  fiiat  any 
request  was  made  of  the  court  to  Instruct 
upon  any  other  branch  of  the  cas^  outside 
of  the  questions  properly  covered  by  the  in- 
structions given.  The  complaint,  ttiwefore, 
In  defendant's  motltm  for  a  new  trial,  that 
the  cdort  failed  to  Instruct  the  jury  apoa 
all  phases  of  the  offense,  Is  without  merit, 
and  espedaUy  so  as  no  exception  was  saved 
as  to  the  alleged  nradlrectlon  of  the  couW: 
in  req»ect  to  said  matter.  State  t.  Cook,  207 
S.  W.  loc.  dt.  883 ;  State  v.  Wansong,  271 
Ma  loc.  dt  69,  196  S.  W.  1002;  State  T. 
Pfeifer,  267  Ma  23,  188  B.  W.  337;  State  v. 
Smith,  190  S.  W.  288;  State  V.  Glflord,  186 
S.  W.  loc.  dt  1060;  State  v.  Tftylor,  267  Mo. 
41, 188  S.  W.  209;'8tate  v.  Snyder,  263  Ma 
loc.  dt  668,  173  S.  W.  1078;  State  v.  Syfces. 
248  Ma  706b  154  S.  W.  U^:  State  r.  (3ils- 
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sell,  245  Mo.  lot  dt.  654,  655, 150  S.  W.  1066; 
State  T.  Dockerr,  248  Mo.  592,  147  S.  W.  976. 

[3]  4.  Defendant,  when  tbe  jury  was  being 
Impaneled,  objected  to  the  statement  of  Mr. 
Curtln,  assistant  prosecutor,  to  the  effect 
that  he  was  charged  "with  raping  a  white 
woman  by  the  name  of  Elizabeth  Dahmm," 
etc  The  court  sustained  the  objection  <te 
the  theory  that  the  Indictment  did  not  say 
Mrs.  Dahmm  was  a  white  woman,  but  told 
the  prosecutor  he  could  say  to  the  Jury  that 
the  evidence  would  show  Mrs.  Dahmm  was 
a  white  woman.  To  our  mind  the  objection 
made  w^  without  merit,  as  Mrs.  D«hmm 
was  present  and  testified  in  the  case.  Tbe 
Jury  could  see  from  her  appearance  she  fras 
a  white  woman.  The  court,  however,  sus- 
tained defendant's  objection  to  said  state- 
ment of  tbe  prosecutor,  and  no  exception  was 
saved  as  to  the  ruling  of  the  court  in  respect 
to  this  matter. 

[41  5.  Appellant's  counsel  objected  to  the 
testimony  of  several  witnesses  offered  by  the 
state,  on  the  ground  that  tbe  names  of  said 
witnesses  were  not  Indorsed  on  the  copy  of 
the  Indictment  furnished  def^dant.  The 
indlctm^t  on  file  In  the  case,  as  shown  by 
the  record  here,  had  the  names  of  said  wit- 
nesses endorsed  thereon.  The  alleged  copy 
of  the  indictment,  which  defendant  had,  was 
not  produced  In  evidence.  No  motion  to 
quash  the  indictment  was  filed  by  defend- 
ant, nor  was  a  continuance  of  the  case  asked. 
Even  If  tbe  original  Indictment  did  not  have 
the  names  of  witnesses  indorsed  tbereon,  de- 
fendant was  In  no  condition  to  complain  of 
the  testimony  of  said  witnesses,  unless  he 
moved  to  quash  tbe  indlctm«it,  or  asked  for 
a  continuance  to  meet  the  testimony  thus  of- 
f-red. State  V.  Kehoe,  220  S.  W.  loc.  cit 
im ;  State  v.  Ferguson.  278  Mo.  119,  212  S. 
W.  loc.  cit.  343;  State  v.  Stegner,  276  Ma 
428,  207  S.  W.  826 ;  State  v.  Webb,  205  S.  W. 
187;  State  v.  Ivy,  192  S.  W.  733;  State  T. 
Jackson,  186  S.  W.  990;  State  v.  Robinson, 
263  Mo.  loc.  cit.  324,  172  S.  W.  598;  State  v. 
Walton,  255  Mo.  233,  164  S.  W.  2U ;  State  v. 
Rasco,  239  Mo.  loc.  clL  553,  554,  144  S.  W. 
449;  State  v.  Jeffries,  210  Mo.  302,  109  S.  W. 
814,  14  Ann.  Cas.  624;  State  v.  Barrlngton, 
198  Mol  23.  95  S.  W.  235;  State  t.  Myers,  198 
Mo.  225,  9i  S.  W.  242.  . 

[B]  (a)  Defendant's  complaint  that  a  few 
of  the  witnesses,  whose  names  were  not  on 
the  original  Indictment,  were  not  competent 
to  testify  by  reason  of  that  fact,  is  not  ten- 
able, as  the  prosecutor  explained  to  the  court 
be  bad  Just  learned  of  their  Importance,  etc. 
Under  /be  foregoluK  authorities,  the  court 


committed  no  error  In  permitting  said  wit- 
nesses to  testify. 

[6,  7]  6.  Appellant  In  his  motion  for  a  new 
trial  contends  that  the  court  committed  error, 
to  his  prejudice,  in  permitting  the  state  to 
read  to  the  Jury  the  written  statem^t  of 
defendant,  heretofore  set  out.  The  evidence 
is  clear  and  convincing  that  no  promise  or 
threats  were  made  to  defendant  as  an  In- 
ducement for  him  to  sign  said  statement.  Oa 
the  contrary,  we  are  satisfied  from  the  rec- 
ord before  us  beyond  a  reasonable  doubt  that 
defendant  voluntarily  and  of  his  own  free 
will  and  accord  made  the  statement  afore- 
said, as  well  as  the  oral  admissions,  relating 
to  his  guilt,  etc.  The  court,  therefore,  com- 
mitted no  error  In  permitting  said  statonent 
to  be  read  In  evidence;  and  likewise  com- 
mitted no  error  In  permitting  Chief  Harris 
and  Judge  Pendleton  to  testify  as  to  the  ad- 
missions made  in  their  presence  by  defend- 
ant, as  to  his  guilt  and  connection  with  the 
crime  charged  against  him.  State  v.  Thomaa. 
250  Mo.  loc.  cit.  211,  157  S.  W.  330;  State  v. 
Brooks,  220  Mo.  loc.  dt  83,  84, 119  S.  W.  353; 
State  V.  Armstrong,  203  Mo.  loc.  cit  558,  659, 
102  S.  W.  603;  State  v.  Spaugh.  200  Mo.  loc. 
cit  596,  697,  96  S.  W.  66;  State  r.  Barring- 
ton,  198  Mo.  loc.  dt  109,  110,  94  S.  W.  235; 
State  V.  Jones,  171  Mo.  loc.  dt  406,  71  S.  W. 
680,  94  Am.  St.  Bep.  786;  SUte  v.  Meyers.  99 
Mo.  loc.  dt.  119,  12  S.  W.  610;  State  t.  Pat- 
terson, 73  Mo.  695. 

7.  After  reading  and  considering  the  rec- 
ord herein  wiOi  painstaking  care,  we  have 
not  been  able  to  find  any  error  of  which  de- 
fendant can  legally  complain.  Tbe  case  was 
carefully  and  well  tried  by  the  court  and 
counsel  upon  each  side.  There  Is  nothing  In 
the  record  to  Indicate  that  defaidant  had 
other  than  a  fair  and  Impartial  trial,  be- 
fore an  unprejudiced  Jury.  It  is  to  tbe  credit 
of  the  state  that  a  case  of  this  character  has 
been  tried  within  Its  limits,  and  punishment 
administered  to  a  person  found  guilty  of  the 
d<>testable  crime  of  rape,  under  the  orderly 
administration  of  legal  procedure^  rather 
than  by  a  resort  to  mob  law. 

The  judgment  of  the  trial  court  is  affirmed, 
and  the  cause  remanded  to  the  criminal  court 
aforesaid,  to  be  proceeded  with  in  acoonlaitce 
with  Its  judgment 

WHITB  and  MOZLBY,  OC.,  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILET,  C,  Is  hereby  adopted  tbe  opt- 
ion of  the  court 

AU  concar. 


Digitized  by 


Google 


BORACK  V.  M08LER  SAFE  CO.  tt  al. 
<Na.  21673.) 

iSavmat  Oonrt  of  Hbsonri,  XMtIiIm  No. 
April  7,  1^.  BchMriiiff  DmM 
May  28.  1961.) 


1.  Appoal  and  error  <9s»f005(4)  —  Order, 
grsnflRg  new  trial  pn  ground  that  verdlot  is 
aoalnat  weight  of  evidence,  reversed. 

Supreme  Conrt  will  not  interfere  vith  ae* 
tSxm  of  trial  court  In  granting  ner  trial  on  the 
Srotmd  that  the  verdict  ni  the  jarr  was  against 
tho  weifht  of  the  evidence,  If  there  la  any  enb- 
wtanttal  evidence  which  woold  support  a  differ- 
ent verdict,  but,  if  the  evidence  li  sach  that  a 
different  verdict  conld  not  be  allowed  to  stand, 
an  order  grantinK  a  new  trial  will  be  rererBed, 
even  though  sndi  order  was  bottomed  by  the 
trial  eonrt  on  the  ground  that  the  verdict  was 
against  the  weight  of  the  evidence. 

2.  Mnilelpal  eorporatlons  ^705(4, 1 1)— Neg- 
ligence per  ee  to  violate  ordinance  relating  to 
naaaer  of  turning  at  Interaeetlon*;  violation 
of  trafllo  ordinance,  to  be  aetloialile,  nust  be 
proximate  cause  of  Injury. 

A  violatioQ  of  an  ordinance,  reqoiring  vehl- 
den  in  turning  to  the  left  into  another  street 
to  turn  to  the  right  of  and  beyond  the  center 
of  the  intersecting  street  before  turning,  la  neg- 
lis«nce  per  ae,  and  the  vl<dator  la  liable  In  dam- 
•coe  for  all  injuries  proximately  canned  thereby, 
bat  victor  cannot  be  required  to  respond  in 
dainases  If  the  Injury  was  caused  by  an  occnr- 
rcnet  over  which  the  violator  had  no  control, 
and  which  be  could  not  Iwve  reasonably  fore- 
aa  the  remit  of  aoch  violation. 


BOKA.CIE  T.  MOSIi&B  SAKE  00.  623 

(Ml  aw.) 

DAVID  a  BLAIB,  J.  The  acUon  la  for 
damages  in  the  sum  of  910,000  for  death  of 
the  husband  of  respondu^t.  plaintiff  below, 
due  to  alleged  negligence  of  tiie  defendants. 
Trial  by  jury  resulted  In  a  verdict  for  the 
defendants  Mosler  Safe  Company  and  Emeat 
J.  Wds.  The  trial  court  smtained  a  demur- 
rer to  the  evidence  as  to  defendant  George 
F.  KleseL  The  trial  court  sustained  plain- 
tUTa  moticai  for  a  new  trial  on  two  grounds: 

First,  "because  the  verdict  was  against  the 
weight  of  the  evidence";  and,  second,  "because 
the  court  erred  in  refusing  to  give  the  jury  sa 
instruction  declaring  the  law  to  be  that  a  po- 
lice officer  has  no  right  by  an  act  of  his  own 
to  yitiiMJU  a  valid  snbsistisg  city  ordinance." 


8.  Manldpal  eervoratiena  «=»705(t I)— Cnttlng 
ewraar  In  violatlaa  of  olty  erdinanee  beM  not 
prvxiaata  eaaaa  af  death. 

dotation  br  a  teamster  of  a  dty  ordinance, 
requiring  rehides  in  turning  to  the  left  into 
another  street  to  turn  to  the  right  of  and  be- 
yond the  center  of  the  intersecting  street  before 
taming,  was  not  the  proximate  cause  of  the 
death  of  plaintiff'B  decedent,  occasioned  by  one 
vrheel  of  the  wagon  getting  in  the  rail  of  a  street 
car  track,  canslng  a  violent  Jerk,  and  one  of  the 
horses  to  sUp  and  tail  against  the  tongus  of  the 
wagon  In  sodi  manner  aa  to  caoae  the  end  of 
the  toigne  to  strike  the  deeeased.  who  was  on 
a  temporary  ridewalk  selling  new^^Mrs,  and 
decedent's  widow  was  not  entitled  to  recover. 

Appeal  from  St  Iioala  Circuit  Court;  Bob- 
ert  W.  Hall,  Judges 

Actim  by  Boea  BontOk  against  the  Hosier 
Safe  Company  and  oUwra.  From  an  order 
granting  a  new  trial  aftw  a  verdict  ft>r  de- 
fendants, defendant  Bznest  J.  Wels  appeals. 
Beversed  end  rananded,  with  InstnicticHM  to 
reinstate  the  verdict  and  renter  judgment 
for  defendant  Wels. 

W.  H.  Donglass,  of  St  Louis,  tm  appel- 
lant 

Edw,  W.  Foristel,  of  St  Louis  (James  T. 
Roberts,  of  St  Lonis,  of  coimgel),  for  re> 
spondent 


Defendant  Wels  appealed  from  the  order 
setting  aside  the  verdict  and  granting  a  new 
trial. 

PlalntUf  ia  the  widow  of  Abrahaih  BoraCk, 
a  blind  news  vmdor,  who  was  killed  on  or 
about  September  14,  1816,  as  a  result  of  a 
blow  from  the  tongue  of  a  dray  wagon  owned 
and  operated  by  defendant  Weis.  Said  de- 
fendant was  oigaged  In  hauling  material 
for  a  building  being  erected  at  the  northeast 
comer  of  Broadway  and  Washington  avenue 
in  the  dty  of  St  Louis.  In  the  course  of 
this  work  a  fence  had  been  built  around  the 
structure  between  It  and  the  curb,  and  a  nar- 
row sidewalk  had  been  constructed  alongside 
the  fence  for  use  by  the  public.  Defendant's 
driver  had  hauled  several  loads  of  material, 
and  In  unloading  the  same  had  caused  seri- 
ous obstruction  to  traffic,  because  the  stop- 
ping of  hie  team  and  wagon  at  the  proper 
place  for  unloading  prevented  passengers  on 
the  street  cars  from  boarding  and  leaving 
the  same.  In  the  position  he  had  theretofore 
assumed  the  team  and  wagon  were  on  the 
north  side  of  Washington  avenue  with  the 
team  to  the  west  Having  noticed  the  ob- 
struction referred  to,  the  traffic  officer  on 
duty  on  that  comer  directed  said  driver  on 
his  next  trip  to  come  in  another  way,  that  is, 
to  come  south  on  Broadway  and  turn  toward 
the  east  on  the  north  side  of  WashlngttMi. 
By  coming  around  In  this  manner  the  team 
and  wagon  would  be  stopped  far  enough  to 
the  east  of  the  unloading  point  to  avoid  In- 
terference with  passragers  getting  on  and 
off  the  street  cars  and  the  movement  of  such 
cars  on  Washington, 

In  obedience  to  these  instructions  and  on 
his  next  trip  the  driver  drove  hla  team  south 
on  Broadway,  and  stopped  Just  north  of  the 
north  line  of  Washington  until  he  received 
a  signal  from  the  traffic  officer.  He  testified 
that  he  remained  there  10  or  20  minutes 
waiting  for  the  congestion  at  that  comer  to 
be  relieved.  Upon  receiving  a  signal  from 
the  officer  he  drove  his  team  and  wagon 
east  on  Washington,  turning  in  a  wide  swing 
to  the  left  of  the  intersection  of  the  two 
streeta.  In  order  to  bring  his  said  wagon  and 
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team  to  a  po8lti(»i  wifli  the  left  wheels  dose 
to  tbe  temporary  sidewalk  on  tlie  north 
of  Washington  with  the  rear  of  the  wagon 
at  tbe  proper  place  for  unloading.  In  mak- 
ing this  torn  one  wheel  of  the  wag<m  caught 
In  the  rail  of  the  street  car  track,  and  caused 
a  violent  Jerk,  and  one  of  the  horses  slipped 
and  fell  against  the  txmgue  of  the  wagon  In 
snch  manner  as  to  cause  tbe  md  of  the 
ttmgue  to  strike  the  deceased,  who  was  on  at 
near  the  temporaiy  atdowalk,  selling  his 
newspapers.  The  Injury  resulted  In  hia 
death.  At  that  place  tbe  pavement  was  com- 
posed of  wooden  blocks.  These  were  more  or 
less  slippery  at  all  times,  and  particularly 
so  at  tbe  time  of  tbe  acddenl^  because  it  had 
been  raining.  At  that  p<^t  the  pavement 
sloped  more  because  of  tbe  location  there 
of  a  drainage  sewer.  It  appears  from  the 
evidmce  Ihat  horsea  are  liable  to  slip  and  fall 
on  wooden  block  pavement  at  any  time,  and 
especially  when  the  pavement  is  wet,  and 
there  Is  no  way  to  prev^t  tbe  sama  All 
the  foregoing  facts  wrae  shown  platotUTs 
witnesses. 

An  ordinance  of  the  dty  of  St.  Louis  was 
Introduced  by  plalntitC,  which  provided  that— 

"A  vehide  In  taming  to  the  left  Into  another 
street,  shall  tarn  to  the  right  of  and  beyond 
tbe  ceDter  of  (he  IntorsectiDg  street  before 
toming." 

Tbe  vlf^tlon  of  this  ordinance  and  the 
careless  and  negligent  driving  and  manage- 
ment of  tbe  team  by  the  driver  constitute 
the  main  charge  of  negligence  In  the  petition. 
TbB  {petition  also  alleged  that  defendant 
negligently  overloaded  the  wagon  in  violation 
of  another  dty  ordinance  Introduced  in  evi- 
dence, so  that  It  was  Impossible  for  the 
horses  to  pull  the  same  with  safety,  and  that 
this  caused  the  fall  of  tbe  horsea  and  the 
resulting  Injury  to  the  deceased. 

Tbe  answer  was  a  g^eral  denial  and  plea 
of  negligence  on  the  part  of  deceased.  The 
reply  was  a  general  daiial  of  tbe  new  matter 
alleged  in  tbe  answer. 

Defendant  Wels  interposed  a  demurrer  to 
plaintlflfB  evidence,  and  also  a  demurrer  to 
all  the  evidence  Introduced  in  the  case,  both 
of  which  were  overruled  by  the  court  and 
exceptions  saved. 

L  The  evidence  of  plaintiff  did  not  dls- 
dose  any  overloading  of  the  wagon,  but 
rather  that  It  was  not  loaded  quite  as  heavily 
as  usual.  Tbe  court  did  not  submit  tbe 
qneatton  of  the  overloading  of  tbe  wagon  to 
tbe  Jury,  and  dearly  such  charge  of  negli- 
gence was  not  sustained  by  any  evidence,  and 
need  not  be  further  considered. 

[1]  IL  If  tbe  record  disdoses  any  substan- 
tial evidence  of  negligence  on  tbe  part  of 
defenduit's  driver  in  the  handling  of  the 
team  whldt  contributed  to  the  Injozy  of  the 
deceased,  this  court  will  not  interfere  with 
tbe  action  of  the  trial  court  in  granting  a 
new  trial  on  tbe  ground  that  tha  verdict  of 


tbe  Jury  is  against  tbe  wdght  of  the  evidence. 
But  if  tbe  evidence  Is  sudi  that  a  verdict  for 
plaintiff  would  not  be  allowed  to  atand.  tbe 
order  granting  a  new  trial  will  be  revened, 
even  though  such  order  was  bottomed  by  the 
trial  court  on  the  ground  that  tbe  verdict  Ii 
against  tbe  wdght  ot  tbe  evidence.  TUs 
bas  been  so  frequently  and  consistently  raled 
that  dtatlon  of  authorities  is  unugcessary. 

[2]  III.  This  brings  na  then  to  a  consideta- 
tlon  of  tbe  plaintiff's  evidence.  The  cndl- 
ance  of  tbe  dty  of  St.  Louis  required  vehl- 
des,  in  turning  to  tbe  left  Into  another  street, 
to  turn  to  the  right  of  and  beyond  the  cen- 
ter of  the  Intersecting  street  before  turning. 
It  Is  tbe  general  rule  In  tfils  state  that  tbe 
violation  of  such  an  ordinance  ls~  negUgisiee 
per  se,  and  the  violator  is  liable  in  damages 
for  all  Injuries  prozlmatdy  caused  tbertty. 
Brannock  v.  Elmore,  114  Mo.  21  S.  W. 
401 ;  Scblereth  v.  Mo.  Pac.  By.  Ool,  96  Mo. 
S09,  10  S.  W.  66. 

Assuming  for  tbe  purpose  of  the  case,  bat 
without  so  deddlng,  that  the  defendant'* 
driver  under  the  drcumstances  here  shown 
was  guilty  of  negligence  per  Be  In  driving  to 
the  left  of  the  Intersection  of  the  streets, 
as  claimed  by  plaintiff,  yet  defendant  would 
not  be  liable  for  tbe  death  of  plaintiff's  dece- 
dent, unless  such  negligence  was  tbe  proxl- 
mato  cause  of  his  death.  Even  though  de- 
fendant's driver  was  negligent  In  driving  to 
the  left  In  vlolatlfm  of  tbe  ordinance,  defend- 
ant cannot  be  reqnired  to  respond  In  damages 
if  tbe  Injury  to  deceased  was  caused  by  an 
occurrence  over  which  the  driver  bad  no 
control,  and  which  he  could  not  reasonably 
have  foresee  as  the  result  of  such  ne^- 
gence.  This  is  the  rule  laid  down  In  Dane- 
scbocky  v.  SieUe,  195  Mo.  Ak>.  470,  193  S. 
W.  966,  dted  by  respondent,  and  It  Is  un- 
doubtedly tbe  general  rule. 

[3]  Taken  by  Itsdf.  the  sndden  Jeric  of 
tbe  wagon  and  slipping  of  a  horse  and  fall 
the  horse  against  the  wagon  tongue,  causing 
It  to  strike  and  Injure  deceased,  could  be 
nothing  more  than  an  a«ldent  PlaintilTi 
evidence  shows  tbe  driver  was  experienced  in 
bis  work;  tliat  be  did  not  make  a  sharp 
turn,  but,  on  tbe  ctmtrary,  made  a  wide 
tnm.  No  Jerking  of  the  team  or  any  act  ot 
the  driver  tending  to  cause  the  borae  to  fall 
is  shown.  The, plaintiff's  evidence  further 
shows  that  there'  Is  no  way  to  prerent  bmes 
from  falllDg  on  wooden  block  pavement;  ei- 
ther wet  or  dry. 

It  is  dear  the  tunUng  to  the  left  of  tbe 
Intersection  of  the  streets  bad  no  tendency 
to  increase  tbe  likelihood  of  a  horse  slipping 
and  falUng.  Sudi  acddenta  are  as  freqoem 
Id  one  place  in  the  street  as  another.  If 
the  turn  had  been  made  to  the  right  of  tbe 
intersection,  and  In  making  such  turn  the 
same  thing  had  occurred,  we  would  not  bed- 
tate  to  characterize  it  as  a  mere  acddent 
The  tnm  to  the  left  was  probably  no  sharper 
than  U  It  bad  been  mads  to  the  rl^  ef  the 
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IntenectloB,  tor  In  tiinili«  Into  tbe  norUi 
side  of  WashtaigtoB  tlie  driver  wmdd  itart 
to  turn  sooner.  That  would  be  all  the  diifer- 
ence.  The  driTer  could  not  hare  been  ex- 
pected to  anticipate  ttie  fall  <tf  the  borae  as 
m,  result  of  snch  torn.  The  occarrence  was 
a  mere  acctdent  not  reascmably  to  have  been 
foreseen  as  a  result  of  his  alleged  ne^lgence. 

A  good  Ulnstratlon  of  results  ttiat  might,  and 
reasonably  would,  occur  from  a  violation  of 
an  ordinance  of  this  sort  would  be  where  a 
Tdiicle  coming  west  bound  along  tbe  nortib. 
side  of  Washington  avenue  would  collide  with 
the  team  headed  eastward  on  the  wrong  tfde 
of  tbe  street  If  a  coUlaloo  of  that  sort 
had  occurred,  with  or  without  Diligence 
on  the  i»rt  of  the  driver  of  such  other  vehicle 
and  knocked  down  defendant's  horse  and 
caused  the  Injnry  to  deceased,  the  result 
could  be  said  to  have  been  one  the  driver  of 
defendant's  team  could  reasonably  have  antlo* 
tpated  and  naturally  resulted  from  hia  viola- 
tion of  the  ordinance.  The  accident  here  did 
not  come  within  the  class  of  accidents  that 
reasonably  resulted  from  the  violation  of  the 
ordinance. 

It  therefore  ain>ears  from  the  evld«ioe  of 
plaintiff  and  as  a  matter  of  law  Uiat  the 
negUfence  of  defendant's  driver  was  not  the 
proximate  cause  of  tbe  injury  to  plaintiff's 
decedent,  and  the  trial  court  should  have  sus- 
tained defendants  demurra  at  the  dose  <tf 
plaintiff's  case,  and  as  defendant's  evldOLce 
did  not  In  any  wise  tend  to  strengthen  plaln- 
tUTs  cas^  the  court  again  erred  In  refusing 
to  give  a  peremptory  instruction  for  defend- 
ant at  the  <doee  (tf  all  the  evidence.  Since 
there  was  no  evidence  of  nc^genoe  of  de- 
fendant that  was  tbe  proximate  cause  of  the 
deatli  of  plaintiff's  husband,  there  was  no 
reason  for  the  trial  court  to  set  aside  tbe 
verdict  of  the  Jury  as  being  against  the 
weight  ot  the  evldoioe. 

This  beiog  our  view  of  the  evidence,  there 
la  no  necessity  of  discussing  the  propiMitlon 
of  law  Involved  in  the  refusal  of  plaintiff's 
instruction.  The  verdict  <rf  the  iorj  was 
for  the  right  party. 

It  therefore  followa  that  the  order 'grant 
Ing  a  new  trial  should  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
trial  court  to  reinstate  the  verdict  of  tbe 
Jury  and  re-enter  Judgment  tbexeon  In  favor 
ot  d^eudant  Weia, 

All  concur. 


STATE  V.  BAIRD.   <No.  22676.) 
(Bivreme  Ootut  oi  Missouri,  Dlvislim  No.  9l 

Msyao,mi.) 

I.  Crimlsal  law  «=»8t 4(17]— When  Instrnctloa 
ofl  eirosnstaatlal  svldeoee  is  necessary. 

In  a  homicide  prosecntloii,  the  court  must 
InBtnict  the  Jury  in  regaid  to  drcomstantial 


evidence,  where  tte  defendants  ga^it  Is'  estab- 
lished wholly  by  drcomstantial  evidence,  and 
where  the  fact  of  the  homicide  by  the  defend- 
ant depends  upon  drcmnstances,  bat  not  where 
the  only  resort  to  drcnmstantlal  evidence  Is  to 
show  Uie  manner  In  whldi  the  hondeida  took 
place. 

2.  Crinlaal  taw  «s»8l4(l7)  —  FaHare  ta  ta- 
stmt  oa  elmBStattlal  evMHoe  Md  Ml  er- 
ror. 

In  a  homldde  prosecution,  where  defendant 
admitted  having  killed  deceased,  and  there  was 
nothing  for  the  jury  to  determine  from  circum- 
stantial evidence,  except  whether  the  defendant 
Or  the  deceased  was  the  aggressor,  and  wheth- 
er there  was  jnstiflcatJon  for  the  act,  or  facts 
which  would  mitigate  the  crime,  failure  to  in- 
stmct  en  drenmstantlsl  evidence  Md  not  er- 
ror. 

3.  Witnesses  «s»337(2)~Defendant  may  be  Im- 
peaehsd  by  evldeaoe  as  to  bis  vsraolty  sad 
morality,  bat  not  as  te  his  eharaoter  as  a 
qaarrslsoais  oitlzen. 

Where  defendant,  eharged  with  ninrder, 
took  the  stand  in  Us  own  behalf,  the  state 
could  impeach  him,  under  Bev.  St.  IdlO,  | 
4036,  and  show  his  bwl  reputation  for  truth, 
veracity,  and  morality;  but  it  had  no  right  to 
show  his  character  as  a  qaarrelsome,  turbulent 
dtisen,  since  such  evidence  did  not  tend  to  im- 
IteacB  him  as  a  witness,  but  was  an  attack  ni>on 
his  character  as  a  defendant. 

4.  Criminal  law  ^776(1)— Evidsnoe  held  te 
warrant  lastniotlon  oa  good  obaraotor. 

In  a  prosecution  for  murder,  eviduce  Md 
to  warrant  an  instruction  on  good  character. 

5.  CrlBilaal  law  137(5)— The  state,  having 
predncetf  evldeaea  as  to  defendant's  eharao- 
ter, eaald  net  eonplala  that  bis  ehanwter  iras 
■at  ta  Isoaow 

In  a  homicide  prosecution,  the  state,  having 
treated  defendant's  character  as  in  Issue,  and 
having  produced  evidence  tending  to  show  bad 
diaracter,  could  not  complain  that  the  issue  was 
not  before  the  Jury,  becanse  the  defendant  bad 
not  himself  put  Us  character  in  issns. 

6.  Criaiiaai  law  ^776(1)— Meanlai  of  words 
'Hvheaever  noeesssry."  within  statate  raqaii^ 
lag  laatnetiSB  oa  goad  eharaoter. 

fThe  words  "whenever  necessary,**  within 

Bev.  8t  1919,  f  402S,  requiring  court  to  in- 
struct on  defendsnf  e  good  character  "whenever 
necessary,"  Is  not  limited  to  cases  where  the 
defendant  lumseU  has  olfered  evidence  of  his 
good  character,  bat  includea  any  case  where  his 
character  is  put  in  issue,  and  there  is  suffident 
evidence  te  warrant  a  finding  that  lUs  character 
Is  good. 

7.  Estoppel  «s>68(0— Parties  boaad  to  posl- 
tlons  assaned. 

Parties  to  a  Iitigati<m  ate  bound  to  posi- 
tions they  assume  therein. 

8.  Estoppel  «=362(2)-4tato  baand  by  a  posi- 
tion assumed. 

The  state  Is  bound  by  a  position  assumed 
by  it  in  a  criminal  proceeding. 


BFor  othv  eases  see  mum  topic  and  KBT-NUHBBB  la  aU  Kar-Hombered  Dlaato  and  fadaxsa 
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Appeal  from  CHrcnlt  Ooar^  FaaJacot 
Oonnty. 

Everett  Balrd  was  conrlcted  of  murder  In 
the  iecond  degree,  and  be  appeals.  Rereraed 
and  i^nanded. 

Mayes  St  Gossom,  of  CamtherBYllle,  for  ap- 
pellant 

Jesse  W.  Barrett,  Aest  Atty.  Gen.,  and  J. 
Henry  Gamtberit  Sp.  Asst.  Atty.  Oen.,  for 
the  Stata 

WHITB,  a  The  appellant,  March  23, 1020. 
in  the  circuit  court  of  Pemiscot  couaty,  was 
convicted  of  murder  in  the  second  degrt-e, 
and  his  pUDisbment  flxed  at  imprisonment  In 
the  penitentiary  for  a  term  of  15  years.  Be 
was  charged  with  having  killed  one  Will  Jen- 
kins on  the  10th  day  of  August,  1919. 

Jenkins  and  Balrd  were  farmers,  and  lived 
near  each  other;  their  two  houses  being 
about  100  yards  apart.  It  seems  that  Jen- 
kins was  making  a  crop  on  the  shares  for 
Baird.  The  two  men  had  had  some  difficulty ; 
the  evidence  showed  that  each  had  made 
violent  threats  against  the  other.  The  bouse 
of  the  two  men  fronted  east,  and  it  appears 
that  a  division  fence,  somewhere  near  mid- 
way between  the  two  houses,  separated 
their  respective  Inclosnres;  Baird's  house 
being  on  the  south.  To  the  rear,  and  a  lit- 
tle to  the  north  of  Baird's  house,  was  his 
bam.  North  of  the  bam,  across  the  fence, 
was  Jenkins'  corn0eld.  There  was  no  wit- 
ness to  the  homicide,  except  tbe  defendant 
himself.  Jenkins'  body,  a  few  moments  aft- 
er he  was  shot,  was  found  a  few  feet  from 
the  division  fence.  Inside  his  cornfield,  among 
the  cornstalks.  The  state  attempted  to  show 
the  shot  which  killed  Jenkins  was  fired  from 
a  window  In  the  loft  of  Baird's  crib,  which 
window  was  abont  18  or  20  feet  south  of 
where  Jenkins'  body  lay.  He  was  killed 
with  a  shotgun,  and  according  to  the  testi- 
mony the  wounds  ranged  downward,  indicat- 
ing that  he  was  shot  from  an  elevation. 
Balrd  admitted  he  killed  Jenkins  with  a  shot- 
gun, and  explained  to  several  persons  who 
testified  for  the  state  how  It  occurred.  It 
is  claimed  by  the  state  that  those  explana- 
tlcms  were  inconsistent 

According  to  the  evidence  offered  by  the 
defendant  on  tbe  morning  before  the  trage- 
dy, about  8:30  In  the  morning,  Balrd  went 
away  from  home  to  a  little  town  called 
Netherlands.  While  he  was  gone,  his  wife 
and  Jenkins*  wife  had  a  quarrel  about  vegeta- 
bles In  the  gardra.  It  seems  that  the  gaz^ 
dens  of  the  two  were  inclosed  together.  A 
short  time  afterwards  Jenkins  appeared  at 
the  milk  house  in  Baird's  yard  where  Mm. 
Balrd  was,  and  abused  her  vlolmtly,  threat- 
ening to  kill  the  defendant  He  lu^  a  shot- 
gun at  the  time  and  went  off  throui^  the 
fi^d;  Mrs.  Balm  thon^^  hunting  for  hw 
hiuband.   Mrs.  Baird  them  twonSht  out  bar 


husband's  shotgun,  and  When  he  returned 
from  town  she  told  him  of  the  altercation. 
Soon  afterwards  Jenkins  appeared  with  bis 
gun,  apparently  "stalking"  the  def«idant. 
peeping  around  his  bam,  as  If  to  discover 
where  he  was.  After  watching  for  a  time, 
the  defendant  stepped  ont  in  the  open^  and 
after  a  few  remarks  and  gestures,  from 
which  appellant  claimed  he  thought  Joiklns 
was  about  to  shoot  him,  he  fired  the  fatal 
shot.  Eleven  shot  took  effect  in  Jenkins'  head, 
killing  him  Instantly.  Evidence  was  offered 
defendant  to  prove  that  Jenkins  was  a  Tio* 
l^t  turbulent,  quarrelsome  character.  Evi- 
dence also  was  offered  by  the  state  as  to  tJtie 
defendant's  character,  which  will  be  noted 
later  in  the  opinion. 

The  evidence  IndloUea  that  JmUna  fbQ 
where  he  lay*  about  18  or  20  feet  north  of 
the  window  In  the  loft  of  the  defendant's 
barn,  and  about  5  feet  north  of  tbe  dlTlalon 
fences  The  stalka  of  com  near  Che  body 
showed  the  marks  of  a  abot  With  the  view 
we  take  of  the  case,  It  la  unnecesaazy  to  mt 
out  the  erldoice  at  greater  length. 

[1]  I.  The  appellant  assignB  error  to  ttaa 
failure  of  the  court  fully  to  Instruct  the  Jury 
on  all  the  qneatlona  of  law  InviATed  In  tbe 
case.  He  dalmed  tbe  court  dionld  have  bf 
stracted  in  regard  to  circumstantial  evidence. 
Tbe  court  must  Instruct  the  Jair  In  resaid 
to  it  where  the  gnUt  of  the  defendant  is  es> 
tabUshed  wholly  by  clrcunistantlal  erldoioe. 
Where  the  fact  of  tbe  homldde  by  tbe  de> 
fendant  depmda  upon  drcomstanoeat  socb 
an  instructlOQ  Is  neoessary,  but  not  where  the 
only  resort  to  <drcumstantial  evidence  Is  for 
the  purpose  of  showing  the  manner  In  which 
the  homicide  took  place.  State  v.  Gartrell, 
171  Mo.  loc.  dt  519,  17  S.  W.  1045;  Stnte 
T.  Clone,  209  Mo.  316,  \oc  dt.  331,  108  S.  W. 
666;  State  v.  Bobbitt  215  Mo.  loe.  dt.  43, 
114  S.  W.  511 ;  State  v.  Massey.  274  Ma  018; 
204  S.  W.  loc.  dt  543. 

[2]  To  this  case  the  defendant  admitted 
that  he  killed  Jenkins ;  nothing  was  left  for 
tbe  Jury  to  determine  from  drcnmstance, 
except  as  to  who  was  the  aggressor,  and 
whether  there  was  Justification  for  the  ad 
or  fads  whldi  would  mitigate  the  crime. 
Such  instruction  In  this  case  was  not  nec- 
essary. 

[S]  II.  Brror  is  farther  dalmed  in  the  fail- 
ure of  the  court  to  Instruct  on  the  good  char- 
acter of  the  defendant.  The  statute  (section 
4026.  R.  3.  1919)  reQuIrea  the  trial  Court 
whether  requested  or  not  to  Instruct  tbe  jury 
iqtMi  all  questlcms  of  law  arlslag  In  a  crim- 
inal case,  which  lnstmctl<ma  must  include, 
"whenerov  neeesaary,  the  sObilecta  at  good 
character  and  reasonable  doubt" 

The  defendant  did  not  put  his  cbaracter 
In  Issue — offered  no  evldenoe  as  to  good  char- 
acter. He  took  tbe  stand  In  bla  own  bebalt 
and  the  state  had  the  risht  to  ImiMtach  him 
**aa  any  other  witness."    See  section  4030* 


Digitized  by 


Google 


Mo.)  STATE 

(Ml 

B.  S.  1919.  The  State,  In  rebuttal,  recalled 
three  wlt&eaHee,  B.  F.  Allen,  William  Foley, 
and  O.  U  Leflw.  Allen  testlfled  ag  followa, 
wlthont  objection: 

*^  How  loDf  hare  yon  known  Bverett  Balrdf 
A.  Bjiown  Bnrett  Bidrd  as  ftir  aa  I  remember. 
I  got  acgnsinted  with  Ererett  Baird  aboat 
1606  or  1907,  as  well  as  I  remember. 

"Q,  Ask  if  jon  are  acquainted  with  bis  gen- 
eral repntatioD  for  truth  and  Teracit;  in  the 
neighborhood  in  which  he  hat  lived?  A.  Never 
heard  that  discuased. 

"Q.  Ask  whether  or  not  you  are  acquainted 
with  his  general  reputatton  as  to  being  a  dan- 
gerooa,  quarrelsome,  and  tnrboleiit  character? 
A.  Tes,  sir;  I  am  acqneinted  with  it. 

"Q.  la  that  good  or  bad?  A.  It  Is  not  bad  for 
qnarreling —  (Interrupted:) 

"Q.  Dangerous?    A,  — and  dangerous, 

"Q.  The  fall  question?  A.  Not  dangerous 
for  quarreling  and  fighting,  unless  ym  Imposs 
on  bim. 

"^7  the  Oonrt;  You  say  U  la  not  bad  for 
that? 

'^itneas:  No,  sir;  H  Is  not  bad.*  ' 

Foley  testlfled  that  he  did  not  know  the 
defendant's  general  reputation  In  the  neUfh- 
borfaood  in  whldi  he  lived  for  b^g  a  dan- 
gerous, qnarrelaome,  turbulent  diaracter. 

Lefler  testified  wlthont  ohlectlon,  aa  fol- 
hnrm: 

"Q.  Mr.  Lefler,  I  will  ask  wllcthe^  or  not  you 
are  acquainted  with  the  general  r^ntation  of 
tiie  defendant  In  this  case  for  being  a  danger- 
ous, quarrelsome,  and  turbulent  character?  A. 
Tea,  sir. 

"Q.  Is  that  good  or  bad?  A.  Well,  It  is  not 
ao  bad. 

"Q.  Is  H  good  or  bad?  A.  Well,  lately' be 
has  been  a  pretty  good  man;  used  to  be,  when 
he  got  whisky  In  bipci,  of  ooarse,  he  didn't  cars 
nneh. 

*H}.  Sloes  whisky  gone  out,  he's  done  pretty 
wen?  A.  Different  man  before  wlilsfcy  went 
out 

**By  the  Court:  How  long  back,  do  yon  sky? 
"WitDeas:  I  guess  for  a  year  or  two." 

The  state  had  a  right  to  show  that  defend- 
ant had  a  bad  reputation  for  truth  and  verac- 
ity, and  that  his  general  repntatlon  for  mor- 
ality was  bad ;  but  It  had  no  right,  for  the  pur- 
pose of  impeaching  him  as  a  witness,  to  show 
that  be  was  of  bad  character  as  a  quarrel- 
some, turbulent  citizen.  State  t,  Beckner, 
IM  Ma  281,  loc.  dt.  294-206,  91  S.  W.  892, 
8  B.  A.  (N.  S.)  S85;  State  r.  Shuster,  268 
Mo.  loc.  dt.  602,  178  S.  W.  1049;  State 
Edmnndson,  218  S.  W.  loc.  dt  866.  Sndi 
eridenoe  did  not  tend  to  Impeach  the  defend- 
ant In  his  character  aa  a  witness,  hut  was  an 
assault  npon  his  diaracter  as  a  defoidant 
State  Beckner,  supra*  194  Mo.  loc.  dt  294, 
91  B.  W.  892,  8  L.  B.  A.  (N.  S.)  636.  It  was 
an  attempt  to  show  he  possessed  the  very 
qnalltlea  vhidi  would  affect  his  tendency  to 
commit  the  crime  of  which  he  was  charged. 

[4]  It  la  dalmed  by  the  state  that  thU  ev^ 
dence  is  not  suffideat  to  warrant  an  Instmc- 
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tlon  npon  good  charactor,  because  It  Is  not 
substantial  evidence  of  good  character.  This 
court  has  held  that  "whenevrar  necessary," 
as  used  In  the  section  of  the  statute  quoted, 
means  "whenever  there  la  any  substantial 
evldmce  of  general  r^utatlon  of  such  diar* 
acter  offered  In  evidence.**  State  v.  Cook, 
207  3.  W.  loc.  dt  888;  State  t.  Byrd,  213 
S.  W.  87.  The  case  of  State  t.  Anslinger, 
171  Mo.  loc.  dt  608,  609,  71  8.  W.  1041,  Is 
cited  by  the  state  in  support  of  the  propriety 
of  the  court's  refusal  to  give  such  Instmo- 
tion.  In  that  case  a  witness  was  charged 
with  lll^al  and  fraudulent  voting.  The  char- 
acter witness  teetifled  that  the  defendant 
was  a  hard-working  and  industrious  man, 
and  the  cotirt  held  (171  Ma  loc.  dt.  609,  71 
S.  W.  1041)  thaf  there  waa  not  the  sllf^b- 
est  evidence  npon  the  trait  ot  diaracter  In- 
volved In  the  charge  wbldi  rendered  It  necea* 
sary  for  the  Information  of  the  jury  to  In- 
struct upon  the  subject  of  good  character; 
that  a  man  might  be  a  hardworking  man,  and 
still  be  dishonest;  It  would  not  affect  the 
trait  of  diaracter  which  would  lead  him  to 
vote  Illegally. 

In  this  case  the  questions  were  addressed 
to  the  very  trait  of  character  involved  in  the 
commission  of  the  crime  charged,  whether 
the  defendant  was  turbulent  and  dangerous. 
Allen  testified  that  he  was  acquainted  with 
Baird's  reputation ;  that  it  was  not  bad  for 
quarreling  and  fighting.  Lefler  testlfled  that 
he  once  bad  a  bad  reputation  when  be  could 
get  liquor,  but  that  of  iate  his  reputation  for 
being  quarrelsome  was  not  bad.  This  evi- 
dence was  brought  out  by  the  state;  it  was 
not  objected  to  by  the  defendant,  and  was 
proper  for  the  Jury's  consideration ;  that  is, 
the  state  made  an  assault  upon  the  defend- 
ant's character  as  a  defendant,  and  the  evi- 
dence tended  to  show  the  reverse  of  wliat 
was  intended.  We  are  unable  to  say  that 
there  was  no  substantial  evidence  that  the 
defendant  had  a  good  character  in  that  re- 
spect 

[B,  6]  Further,  having  deliberately  attacked 
the  character  of  the  defendant  treating  the 
matter  as  being  In  issue,  having  made  the 
attack  with  the  expectation  of  proving  a 
bad  chorader,  and  having  iwodnced  evldemce 
toidlng  to  show  the  contrary.' the  state  la 
not  In  jx)sitl<m  to  say  that  the  Issue  was  not 
before  the  jury.  "Whenever  necessary,"  as 
used  In  the  statute,  is  not  limited  to  cases 
where  the  defendant  himself  has  offered  evi- 
dence of  his  good  character,  but  it  must  in- 
dude  any  case  vhere  his  charader  Is  put  in 
issue  and  there  la  aufildait  evidence  to  waz^ 
rant  a  finding  by  tiie  jury  that  his  diaracter 
Is  good. 

[7, 1]  The  position  of  the  state  In  this  re- 
spect Is  like  that  of  a  party  to  a  suit  who 
offers  e^dence  aa  If  an  Issue  had  been  ten- 
dered by  the  pleading  In  the  case,  when  In 
fact  the  pleading  tendered  no  such  issue. 
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He  cannot,  tberAfi>re,  dalm  thera  was  error 
in  Bubmlttlns  such  Issue  to  tbe  Jury ;  tbe 
court  would  err  If  It  failed  to  submit  the  Is- 
sue to  tbe  jnry.  Chouquette  t.  Southern 
Elea  Ry.  Co^  162  Mo.  loc.  dt  263.  264.  68 
8.  W.  807;  Fisher  &  Ca  Real  Estate  Co.  t. 
Realty  Co.,  1S8  Ho.  loc.  cit  667,  62  S.  W. 
443.  Parties  to  litigation  necessarily  are 
held  bound  to  positions  they  assume  there- 
in. Green  v.  (Mty  of  St  Louis,  106  Mo.  454, 
loc  cit.  468, 17  S.  W.  496.  We  see  no  reason 
why  this  rule  should  not  be  applied  to  the 
state  In  a  criminal  proceeding.  We  there- 
fore are  of  the  opinion  that  the  court  erred 
In  refusing  to  Instruct  the  Jury  on  the  ques- 
tion of  defendant's  character. 

Other  errors  are  assigned,  which  we  dem 
It  unnecessary  to  consider.^ecause  like  cir- 
cumstances probably  will  nm  occur  In  anoth- 
er trial. 

The  Judgment  is  reversed,  and  the  cause  re- 
nmndftd. 

BAZLOr  and  MOZLHT,  Ca.  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
VrmTE,  iB  adopted  ai  tba  opinion  of  the 
court. 

All  oancor. 


PETER  HAUPTMANN  TOBACCO  CO.  v.  UN- 
VERFERTH.  (N*.  21425.) 

(Soptrais  Court  of  Bfissonri,  DMaion  No.  2. 
May26,192L) 

1.  Justices  0f  the  pnee  «s»l6l(3)  —  Appeal 
from  defasH  Judflneiit  li  Jistlot  oonrt  aa 
ftppaaranoe. 

By  an  appeal  to  circuit  court  from  a  default 
Judgment  ot  justice  court  defendant  entered 
Us  appearance  In  tbe  case,  and  he  was  in  coart 
for  all  purposes  of  his  ease  in  tbe  circuit  court, 
and  It  made  no  dUFerence  whether  he  went  to 
trial  on  a  plea  In  abatement  or  on  the  merits, 
or  made  default  after  his  motion  to  discharge 
a  garnishment  and  for  dismissal  of  the  case 
had  been  overruled;  sach  motions  being  nt- 
terly  fatfle  for  the  purpose  of  attacking  the 
Jarisdiction  of  tbe  justice  court  over  bis  person 
or  property  brought  before  that  court  by  gar- 
nishment or  under  a  writ  of  attachment. 

2.  Jsstloes  of  the  peace  «=»44( 3)— Jurisdiction 
In  tort  actios  determined  by  demand. 

In  an  action  in 'conversion,  based  on  tort, 
and  not  on  a  written  instniment.  Jurisdiction  of 
Jastiee  court  Is  determined  by  the  demand  in 
tlw  pleadings,  and  it  la  immaterial  that  plain- 
tUFs  lose  may  have  been  In  excess  of  ¥000. 

8.  Trover  and  conversion  4s»66— EnbezzlaBest 
bold  question  for  Jur>. 
Evidence  in  action  based  on  claim  of  ab- 
straction of  money  by  defendant  from  plaintiff's 
safe  Mid  to  make  a  case  for  the  Jury. 


AK>ealfr(nn  St  Louis  Olrcult  Court;  Gla- 
dy  B.  Arnold,  Judge. 

Action  by  the  Peter  Haoptmann  Tobacco 
Company  against  Henry  UuTertertli.  There 
was  a  Judgment  for  i^aintlfl,  wlil<3i  was  af- 
firmed in  the  Court  of  Appeals  (200  Mo.  App. 
482,  207  S.  W.  288),  and  the  case  oertlfled  to 
the  Supreme  Court.  Affirmed. 

Anderson,  Gilbert  ft  BaTdCT,  (tf  St  JmOb, 
for  appelant.  » 
D.  J.  O'Keefe,  of  St  Louis,  Cor  rapondnit 

DAVID  B.  BLAIR.  Jndffe.  Appeal  tarn 
the  drcnlt  court  of  the  <itj  ot  St  Loids  to 
the  St.  Louis  Court  of  AppeaUL  OAe  Jndg- 
moit  of  the  drcult  court  .was  Oiore  afflimed, 
and  the  case  was  certified  bere  ac  being 
contrary  to  a  previous  decision  of  tbe 
Springfi^  Court  of  A^eals  In  the  case  of 
Lively  T.  Mnnal-Jones  Lumbw  Co.,  IM  S. 
W.  741. 

The  opinion  of  tbe  St  Louis  Court  of  Af- 
peals  was  by  Reynolda,  P.  J.,  and  was  re- 
ported in  200  Ma  App.  482.  207  S.  W.  28S. 
We  content  ourselves  with  making  rtference 
to  tbe  case  as  there  rQ>orted  for  a  full  state- 
ment of  the  facts  and  tbe  opliil<ni  of  the 
court.  In  brief,  plaintiff  (resjwndent  here) 
Instituted  suit  by  attachment  before  Robert 
Walker,  a  Justice  of  the  peace  of  tbe  dty 
of  St.  Louis,  against  defendant  for  ^tOO  for 
money  of  the  plaintiff  allied  to  have  been 
taken  by  tbe  defendant  from  a  safe  belongtng 
to  plaintlfT.  Defendant  was  in  the  habit  ot 
receivlDg  money  from  plalntUTs  drivers  and 
placing  it  tor  safe-keeping  In  sealed  envel- 
opes in  said  safe  which  was  In  tbe  office  at 
the  stables  of  the  plaintiff,  where  def^dant 
worked  as  head  stableman.  Defmdant  liv- 
ed with  his  family  over  the  stable  and  bad 
access  to  the  office  and  safe  at  all  times. 
He  reported  the  loss  of  the  money,  and  it 
was  thereafter  charged  that  be  took  tbe 
money  and  checks  amounting  to  sometbing 
over  ¥600. 

The  demand  In  tbe  suit  filed  was  for  $SOa 
tbe  limit  of  tbe  money  Jurisdiction  of  the 
Justice  court  The  checks  amounted  to 
about  ¥100.  A  garnishment  was  Issued  on 
said  attachment  and  served  npon  two  banks, 
one  of  which  was  the  Broadway  Sarlnga 
Trust  Company,  which  answered  that  it 
had  in  its  possession  the  sum  of  $018.72  as 
the  property  of  the  defendant 

The  writ  of  attachment  was  issued  on  i 
form  in  which  the  name  of  Charles  S.  Luce, 
another  Justice  of  the  peace  in  tbe  same  dis- 
trict, was  used  instead  of  the  name  of  Rob- 
ert Walker,  the  Justice  of  the  peace  who  is- 
sued the  writ  Return  to  this  writ  was 
made  by  the  constable  showing  service  on 
June  4,  1014,  by  delivering  a  true  copy  to 
defendant  and  by  summoning  the  Broadway 
Savings  Trust  Company  and  the  Northwest- 
ern Bank  as  garnishees.   The  garnishment 
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aealnst  the  NortbweBtem  Bank  waa  subse- 
Qiieiitly  dismlased. 

Wben  tlie  error  In  namlDg  Justice  Luce 
was  dl80ora«d,  an  amended  writ  waa  Iwned 
cn  June  18,  ldl4,  c<aiectlng  said  error.  This 
writ  vaa  dated  and  made  returnable  tHi  the 
■ame  dates  as  the  original  .writ,  to  which 
writ  constable  made  the  return  that  he  serv- 
ed it  on  defoidant  June  4,  1914,  and  aum- 
xncmed  the  Broadway  Savings  Trust  Com- 
pany as  garnishee.  Thereafter,  and  on  Sep- 
t ember  i,  1914,  the  justice  issued  a  new  wiit 
of  attadiment  and  summons  returnable  Sep- 
texoher  18, 1014,  to  which  the  constable  made 
a  son  eat  retorn  as  to  def«kdant  and  that  be 
served  the  attadnnoit  by  attaching  money 
of  tbe  defendant  in  the  hands  of  the  Broad- 
way Savings  Trust  Company.   On  October  1, 
1.914.  the  Justice  Issued  his  alias  writ  to  a 
SDedal  constable,  commanding  blm  to  sum- 
mon d^endant  to  appear  October  IS,  1914, 
to  wldfA  writ  such  q)eclal  constable  made 
return  under  oath  that  be  served  the  sum- 
mons by  leaving  a  true  copy  thereof  at  tbe 
nsnal  place  of  abode  of  the  defendant  with 
a  naen^>er  ot  his  family  over  U  years  of  age. 
Ok  October  16,  1914,  tbe  justice  rendered 
judgment  against  defmdant  by  default  In 
the  sum  of  S600.  It  dbes  not  appear  whether 
Judgment  was  rmdered  against  the  gar- 
nishee.  After  the  rendition  of  such  default 
judgment  In  the  justice  court,  defendant  ap- 
pealed the  case  to  the  circuit  court 

In  the  drcuit  court  the  defendant  filed 
hSm  motion  to  discharge  the  gamlshm^t,  set- 
tinff  out  that  he  appeared  ther^  etriely  for 
the  purpose  of  the  motion.  Hils  motion  de- 
tailed the  proceedings  before  the  justice  of 
the  peace,  which  we  have  only  briefly  outlin- 
ed abovfi^  and  averred  that  the  proceedings 
in  the  justice  court  were  null  and  void,  and 
tliat  the  justice  was  .without  jurisdiction  and 
prayed  for  a  release  of  the  garnishment  and 
that  tbe  jndgmoit  In  the  justice  o£  peace 
court  be  set  aside  and  that  the  action  be 
dlaiiilewXI.  This  motion  was  overruled  by  the 
eircnit  court.  Thereupon  defendant  filed  his 
^ea  in  abatanut,  stating  that  he  appeared 
specially  and  only  for  the  purpose  of  his 
plea  In  abatement  and  under  protest,  etc. 
The  ^ea  in  abatement  waa  tried  first  and 
remitted  adrerady  to  delttidant  The  trial 
of  the  case  on  the  aoerlts  resulted  likewise, 
and  jndgmoit  was  entered  against  tbe  de- 
fendant^ fbr  PSOO.  Motions  tat  a  new  trial 
and  in  arrest  of  judgmat  in  the  attadnnmt 
proceedings  and  on  the  merits  were  over> 
ruled,  and  the  defendant  has  anwaled. 

The  main  omtention  of  defendant  Is  that 
the  Justice  of  fibe  peace  acquired  no  jurisdic- 
tion of  his  person  or  his  property,  because 
there  was  no  valid  process;  that  tbe  original 
writ  of  Bunmums  and  attadmient  .waa  void 
because  returnable  before  another  Justice 
than  tbe  jnettee  Issuing  same;  that  such  void 
prsceea  ooold  not  be  amended;  that  tbe 


writ  of  October  1.  1914,  conferred  no  Jorls- 
dlctlon  on  the  Justice;  that  the  statute  does 
not  authorize  the  ai^lntment  of  a  special 
constable  to  serve  process  In  attachmott 
suits,  and  that  therefore  service  thereunder 
oa  the  defendant  waa  a  nullity;  that  where 
the  Justice  court  acquired  no  jurisdiction  the 
circuit  court  acquired  n<ue  on  ai^eal,  and 
sodi  appeal  doee  not  core  defective  servloe 
or  want  of  service. 

The  Court  of  Appeals  sustaiced  the  ao- 
tlcHi  of  the  trial  court  and  held  that  by  go- 
ing to  trial  on  tbe  merits  the  defendant  lost 
the  benefit  of  his  plea  to  the  jurisdiction 
of  the  Justice  over  his  person  and  refused 
to  determine  the  validity  of  tbe  attachment, 
becanae  that  question  was  deemed  not  mate- 
rial for  the  reason  that  defendant  had  given 
bond  covering  the  personal  Judgmrat  render* 
ed  against  him. 

Tbe  oi^Ion  of  that  court  recites  ita  rul- 
ings in  the  case  of  Powell  v.  Railway  Oa 
(AppJ  178  8.  W.  212,  wherein  It  bad  previ- 
ously held  that  defendant  In  that  case  waiv- 
ed his  right  to  challraige  the  Jurlsdlctlim  of 
tbe  justice  court  by  taking  an  aiH>eal  to  the 
drcnlt  court,  and  further  recited  that  said 
Powell  Oase  had  been  certified  to  the  Sor 
preme  Goort,  where  it  was  still  pending  at 
that  time. 

[1]  In  the  case  of  Cudahy  Packing  Oo.  v. 
Chicago  &  Northwestern  Railway  Co.  (No. 
21471)  230  S.  W.  82,  handed  down  in  AprU, 
1921.  Division  1  of  this  court  in  an  able 
and  exhaustive  oplnicm  by  James  T.  Blair, 
Jh  reviewed  all  the  cases  in  this  state  on  the 
vexed  qaestion  of  tbe  effect  <tf  the  taking 
at  an  aKMl  fimn  the 'Jnettee  court  to  the 
drcalt  oourt,  ud,  .with  the  concnrraice  ot 
aU  the  jndgea  «c  that  division,  htid  that  tbe 
taldng  of  BOcSi  an  appeal  by  the  defoidaat 
"constitutes  such  an  appearance  as  to  waive 
defects  In  or  abeoice  ot  snmnuMis  or  eervica." 
By  his  appeal  from  Ulb  justice  ooort  the  de* 
fendant  entered  his  appearance  in  the  case 
in  that  court,  and  be  was  In  oourt  for  all 
parpoees  ct  Urn  case  In  the  dreuit  court.  It 
made  no  dUferokoe  wheti»r  he  went  to  trial 
on  a  plea  in  abatement  w  on  tbe  merits  or 
made  defttult  aftn  his  motion  to  dlsdiarge 
the  garnishment  and  for  dismissal  of  tbe 
oase  had  been  overruled.  After  be  bad  en- 
tered bla  appearance  by  taking  mch  appeal 
these  motions  were  utterly  futile  fOr  tbe  pur. 
pose  of  attadring  the  jurisdiction  of  the 
justice  court  over  bis  person  or  his  pn^rty 
tnott^t  before  that  court  by  ganiisbment 
under  the  writ  of  attachment.  . 

Another  questlcHi  raised  by  dtfendant  and 
one  not  discussed  In  the  opinion  of  the  Oourt 
of  Appeal  is  that  tbe  amount  Involved 
exceeded  the  jurisdiction  of  the  Justice 
court.  Tbe  amount  of  cash  missing  ex- 
ceeded 9600,  and  no  voluntary  credit  was 
given  on  the  claim.  To  support  this  con- 
tention defttdant  cites  the  case  ot  Trapp  v. 
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Hersman,  188  Mo.  App.  S12,  107  S.  W.  612. 
The  action  there  was  baaed  on  a  note  on 
wUcta  an  amount  In  ezcees  of  the  Jurisdl<y 
tlon  of  the  Justice  waa  dne,  and  it  was  held 
ttiat  tiie  written  instrament,  and  not  tbe 
memorandum  of  plalntift  as  to  the  amount 
claimed,  determined  the  jurisdiction  of  the 
justice  court;  that  such  memorandum  did 
not  amount  to  a  Toluntary  credit  on  the  note, 
so  as  to  bring  it  wltbln  the  Jurisdiction  of 
Qie  Justice. 

[2]  In  the  case,  before  us  tlie  action  Is 
based  oa  tort  and  not  on  a  written  Instra- 
ment. The  Jurisdiction  of  13ie'  Justice  court 
Is  deterndned  by  the  demand.  It  is  Im- 
material that  plalntUTs  loss  may  bare  been 
In  excess  of  fSOO.  Plaintlir  ia  permitted  to 
waive  recovery  for  a  part  of  its  loss,  If  it 
wish^  The  defendant  la  In  no  position  to 
object  to  BUdi  redaction.  Burdoi  t.  Home- 
by.  60  Mo.  238. 

[3]  I>efendant  contends  there  waa  no  e^- 
dmoe  to  support  the  Judgment  of  the  trial 
court,  either  on  the  merits  or  uptm  llie  at- 
tachment It  ia  unnecessary  to  set  out  the 
evidence  at  length,  because  it  is  fully  re- 
Tlewed  in  die  <9inI(Hi  of  tlie  Oonrt  of  Aji- 
peals.  It  tmda  to  establish  that  defendant 
received  the  mon^  exceeding  $600  and  put 
it  In  a  safe  under  bis  control,  and  that  tie 
waa  t3ie  only  one  preemt  having  to  the 
inner  door  of  the  safe.  The  regular  wat<^ 
man  was  on  duty  from  6  o'clock  the  evaiing 
befbre  until  after  6  o'clock  the  next  morn- 
ing and  did  not  leave  premises  during  the 
night  There  was  a  Tidous  watcfhdog  loose 
in  the  8tabl«i  at  night  that  would  hot  per^ 
mit  strangers  to  enter,  nils  watchman  saw 
defendant  come  dcxwn  to  the  olBce  at  about 
S  o'elo<^  on  tiie  morning  the  mon^  was 
missing.  TtAB  was  an  hour  earlier  than  be 
usually  came  down  stalra.  The  watchman 
saw  no  one  except  defendant  about  the  plac& 
A  police  officer  saw  defendant  at  6:40  or 
6:46  In  the  morning  trying  to  tqten  the  safe, 
and  afterwards  saw  him  runnbig  south  away 
from  the  stables  and  asked  him  what  was  the 
matter,  and  defndant  stated  tiiat  the  m<mey 
was  gtme.  Defendant  gave  aever^  reaaons 
for  opening  the  safe.  Search  of  his  rooms 
was  made^  but  hqdb  of  the  money  was  found. 
The  Court  of  Appeals  held  tliat  there  was 
suffldent  evidence  to  make  a  case  fot  the 
plaintiff  to  submit  to  fb»  trier  of  tiie  faets. 
We  agree  .wlUi  that  court  that  there  was  suC- 
fldent  evldmee  to  make  out  a  case  for  plaln- 
tlHL  aame  evidence  which  ^titled  the 
plaintiir  to  have  the  case  sutanitted  on  the 
merits  waa  suffldent  on  the  plea  in  abate- 
meot  on  the  ground  that  the  damages  for 
whidi  the  action  was  brought  arose  from 
the  commission  of  a  fOlmy.  Tlie  findings 
ct  the  trial  court  cmdude  Uie  matter. 

Flndliv  no  vmr  In  the  record,  the  Judg- 
mat  of  the  trial  oourt  la  affirmed. 

All  c(mcur. 


BURTON  V.  HOLMAN  eC  aL   (N*.  22063.) 

(Siq»r«ae  Court  of  Missonri,  Division  No.  2. 
May  26,  1921.) 

1.  Wills  ^s>400— I  nstntotlons  held  aot  grosatf 
for  reversal  at  against  contention  that  Jury 
might  have  been  misled  Into  oonsiderlng  van- 
tal  oapaoity  an  Issue. 

In  a  contest  of  a  will  on  the  ground  of  un- 
due inflaenee,  in  which  the  mental  eapadty  of  - 
testatrix  was  not  questioned  either  in  the 
pleadinsB  or  daring  the  trial,  the  granting  of 
an  instruction  that  If  the  tesUmony  of  the  at- 
testing witnesses  waa  troe  the  instnimcnt  was 
the  will  of  testatrix  unless  jury  should  further 
find  that  it  was  the  result  of  undue  inSuenc«, 
and  refusal  to  instruct  that  mental  capacity  waa 
not  au  issue,  held  not  ground  for  reversal, 
since  jury  could  not  have  been  mided  as  to 
whether  mental  capacity  of  testatrix  was  so 
issue. 

2.  Trial  e»4l8  —  Defsadaata,  ky  prtaaatiH 
ewB  evlrtsBos,  waived  overrallag  at  denwrer 
te  plaiatMPs  evtdeaoe. 

Detendsnts,  by  presenting  their  own  testi- 
mony, instead  of  standing  upon  their  demurrer 
to  plsintifiTs  evidence  in  chief,  waived  their 
right  to  object  to  tiie  overruling  of  sudi  demur- 
rer, as  it  then  became  the  duty  of  the  Jury  to 
paBB  upon  the  evidence  as  a  whole. 

3.  Trial  «»I39(I)  —  Demarrer  to  plaiatira 
•vidonea  properly  ovarralsd  If  tliere  Is  any 
substaatlal  evldsaea  to  support  eaasa  of  ao- 
ttoa. 

If  there  is  any  substantial  evidence  tending 
to  support  plaintiff's  cause  of  action,  the  court 
did  not  err  In  overruling  demurrer  to  plaintiC's 

evidence. 

4.  Wills  «=3>I63(2)— Undue  Influenoe  presuaed 
oa  showing  of  eeafldsatlat  relaUoaehlp  ke- 
twsen  testatrix  and  benaOclary. 

Where  a  fiduciary  or  confidential  relaticm- 
shlp  Is  shown  to  have  existed  between  testatartx 
and  beneficiary  of  will,  undue  influence  wUl  be 
presumed,  and  benefidaxy  has  the  burden  et 
showing  that  he  did  not  exerdse  such  undue  in- 
fluence. 

5.  Trial  1^156(3)— Plaintiff  glvsa  benefit  of 
ieoltimate  Inference  oa  defendant's  demurrer 
to  the  evldsnoe. 

On  defendant's  demurrer,  to  the  evidence  at 
the  eondusioQ  of  the  whole  case.  It  la  the 
Courtis  duty  to  give  plaintilf  the  beneDt  of  eveiy 
Inference  which  a  falr-ndnded  Jury  of  ordittazy 
Inteiligence  might  le^timately  draw  from  the 
evidence. 

6.  Wills  •&»324(3)  —  Whether  will  aiakisg 
testatrix's  physician  and  oonfldentlal  advissr 
a  beneAclsry  was  procured  by  undue  influesoa 
held  for  Jury. 

In  daughter's  contest  of  mother's  vriU  M 
ground  of  undue  influoiee,  elslmed  to  have  hem 
exerted  by  the  mother's  phyridan  and  trusted 
eoafidentisl  adviser,  made  a  l>en^dary,  the 
<|Urstion  of  undue  Influence  Md  for  the  Jozy. 
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7.  Trial  «s»l8S— lutmtloi  M6  pro|wrty  r«- 
fssad  u  a  ooaBieit     a  part  of  avldeaw. 

In  dsoshter'B  cooteit  of  mother*!  will  on 
ffrotmd  of  imdiw  Inflaenee  daimed  to  have  been 
exerted  by  motiier'a  phyricUn  and  confidential 
adriser  named  ai  a  beneficiary  in  the  will,  In- 
stmcCion  that  the  mother  had  the  right  to 
dispose  of  the  property  as  she  saw  fit,  "ind, 
although  the  jury  may  beliere  from  the  evidence 
that  she  made  an  oninat  and  impMper  diapoat- 
tion  of  her  proper^  will  and  eat  oS  aome 
of  her  reUtiTea  with  but.  little  who  had  aa 
atrong  or  atroDger  daim  on  her  geaeroaity  aa 
others  who  received  more  of  her  will*  anch 
facta  are  no  evidence  of  undue  inflaenee  taken 
alone,"  \eld  properly  refused,  being  an  unwar- 
ranted comment  on  a  part  of  the  testimony,  and 
being  In  conSict  with  plaintifiTB  instruction 
properly  declaring  the  law,  and  directing  the 
jory,  in  paseing  upon  undue  influence,  to  con- 
sider an  the  facta  and  dreamstaneea  ahovn  hj 
the  aridencei 

Ajp^eel  from  Circuit  Gonrt,  Bandolph 
Comity;  A.  W.  Walker,  Jndge. 

Suit  by  Uary  H.  Bnrtoa  asalngt  H.  Frank 
Hcdman,  adadnlBtrator  of  the  estate  of  Map- 
tlia  fiarltnr,  deceased,  end  others.  Judgmmt 
for  plalntlfft  deCendants  anpral.  Af- 
flrmed. 

This  suit  waa  commenced  by  plaintiff,  In 
the  drcult  court  of  Randolph  county,  Mo., 
on  Augnat  9,  1918,  In  vacatlcm,  to  contest 
tbe  will  of  her  mother,  Martha  Harlow,  a 
resident  of  said  county,  who  died  about  April 
26,  1918.  The  will  was  duly  probated  in 
said  county,  and  Is  set  out  in  the  abstract 
of  record.  Tbe  ezenctor  named  In  the  will 
and  tbe  heirs  of  testatrix  having  refused  to 
administer  upon  said  estate,  tbe  probate 
court  of  Randolph  county,  on  May  8,  1918, 
anointed  defendant,  H.  Frank  Holman,  pub- 
lic administrator  of  said  county,  to  take 
charge  of  the  estate,  and  he  is  now  the  act- 
ing administrator  of  said  estate.  Tbe  other 
defendants  are  designated  aa  beneficiaries  In 
said  win. 

The  controversy,  as  presented  In  the  peti- 
tion, la  dmrly  stated  In  respondentia  brief, 
as  foUows: 

"The  oitbe  gist  of  the  action  la  alleged  to 
•be  nndoe  inflaenee  exerdaed  by  the  principal 
defendant,  Dr.  T.  H.  Dinwiddle,  who  was  the 
practicing  pbyaldan  and  trusted  confidential 
adviser  of  the  deceased.  Martha  Harlow." 

Appellants  state  the  Issues  Involved  as 
ffdlows: 

"The  petition,  while  b^g  veiy  verbose, 
bases  its  right  to  set  the  vill  aside  on  undue 
inflnttiee  only.** 

Tbe  answer  of  the  real  defendants,  Din- 
widdle and  the  trustees  of  the  Baptist  Ghnrch 
ct  Hlgbee,  la  a  general  denial  of  undue  In- 
fluence, 
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The  testatrix,  Marttia  Harlow,  waa  tbe 

vridow  of  John  F.  Harlow,  who  died  about 
1898,  whilfc  living  at  Hlgbee,  in  said  countgr. 
Plaintiff  is  tlie  only  child  of  testatrix  and 
John  7.  Harlow.  The  wlU  In  ctrntroversy  is 
dated  April  4,  1903.  By  the  tbird  and  sew 
enth  paragraphs  of  tbe  will  plaintiff  was  giv- 
en $000  and  the  household  and  kitchen  fur- 
niture 1^  by  her  mother.  The  eighth  panu 
graph  of  said  will  reads  as  foUows: 

"I  will,  devise  and  bequeath  to  T.  H.  Din- 
widdle, lots  nine  (9)  and  ten  (10)  in  block  one 
(1),  in  Owen's  division  of  Hlgbee,  In  Randolph 
county,  Missouri,  to  have  and  to  hold  in  fee 
simple  forever,  and  I  also  will  and  bequeath 
to  said  T.  H.  Diuwldffia  the  aum  of  one  thou- 
sand donara.** 

Tbe  evidence  tends  to  show  that  testatrix 
was  about  76  or  78  years  old  when  the  will 
was  made  on  April  4, 19(^  Respondent  con- 
teuda  that  the  »tate  left  by  testatrix  waa 
of  tbe  value  of  96,500  or  $T,00a  Appellants 
ctnitend  that  it  was  wwth  about  $7,300.  TtM 
latter  amount  is  named  as  the  value  by  Wls- 
dmn  Bnrtcm,  one  of  plalntUTs  witncsaan. 

Tbe  will,  after  providing  for  the  payment 
of  testatrix'B  debts,  and  the  otbw  beanests 
mentioned,  left  tbe  remainder  of  her  estate 
to  James  B.  Rutikra-  and  John  H.  Botts,  as 
trustees  of  the  Baptist  Ohnrcb  of  Hlgbee, 
Ma  As  i^tpellants  are  insisting  ttiat  the 
cause  should  be  reversed,  with  Instructions  to 
sustain  the  will,  bi  order  to  avoid  repetition, 
we  wlU  consider  the  evldmce  on  the  morlta, 
the  instruction^  and  tb»  rulings  of  the  court 
In  the  opinion. 

The  Jury  returned  a  verdict  rejecting  tbe 
will;  judgment  was  entered  In  due  form  on' 
the  verdict;  appellants,  in  due  time,  filed 
motions  ffnr  a  new  trial  and  In  arrest  of 
Judgment  Both  motions  were  overruled,  and 
they  duly  appealed  the  cause  to  this  court 

J.  H.  Wbitecotton,  M.  J.  Ully,  W.  B.  Stone, 
and  Edmund  Burkb,  all  of  Moberly,  for  ai>- 
pellaata. 

WlUard  P.  Cave^  of  Uoberly,  for  lespond- 
ent 

BAILBIT,  G.  (Kfter  stating  the  fiicts  as 
above).  1.  There  was  no  controversy  at  tbe 
trial  over  tbe  pleadings  or  evidence  there- 
under aa  to  the  sufficUncy  of  testatrix**  men- 
tal capacity  to  make  tlie  wUl  In  controversy. 
Counsd  for  plaiutiff,  In  bis  ^>etting  state- 
ment to  the  Jury,  after  calling  attrition  to 
tbe  testimony  whlcb  would  diow  Dr.  TAa- 
widdle  was  the  family  physician  of  testatrix, 
and  was  her  confidential  business  adviser, 
said: 

"If  we  show  yon  these,  then  we  say  we  do  not 
think  there  will  be  any  lingering  doubt  in  your 
mind  that  thU  tctll  waa  proowred  by  tht  undue 
in/luMoe  of  Oe  de/mdant  IMMpfddfa.**  (ItaUa 
onra.) 
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Ootmsel  fiir  appelluitfl,  aftv  itatliig  to  tbB 
jury  their  theory  of  the  cas^  nlA: 

"Now,  I  think  the  testimoiiy  will  diadoee  these 
facts,  that  the  vnU  leat  made  of  her  own  free 
wiU  vithout  infiuenee  or  euffgeetion  from  m 
KvfiV  tovL  If  these  facts  tam  oat  aa  I  ba- 
llcre  they  will  torn  ont,  I  don't  bdlen  yon 
will  have  any  trouble  on  earth  la  sostainlnc 
this  wflL"   ataUcs  ours.) 

In  appellants*  original  brief,  It  la  said: 

"The  petition,  while  being  very  verboee,  bases 
Its  right  to  set  die  will  aside  on  undue  infiumtce 
only."   (ItaUea  oozaj 

In  appellants'  reply  brief,  it  la  said: 

"It  Is  admitted  by  the  respondent  that  this 
action  is  based  upon  the  ezereiBe  of  undue  m- 
fiumee  hy  Dr.  Dinwiddle  over  the  mind  of  Mar- 
tha Harlow,  deceased,  and  therefore  respondent 
elalms  that  said  wiB  was  procured  by  the  undue 
tnfiuenoe  of  Dr.  IMnwlddie."    (Italics  ours.) 

In  ravondentfa  brief,  it  Is  said: 

*TbK  Mitlre  gist  of  the  action  Is  alleged  to  be 
undue  inftuence  ezerdsed  by  the  principal  de- 
fendant, Dr.  T.  H.  Dinwiddle,  who  was  the  ptao- 
tletng  physician  and  Cmsted  confidential  bnel- 
nesB  adrlaer  of  the  deoeassd,  Martha  Harlow." 

The  plaintiff  did  not  ask  a  verdict  at  the 
hands  of  the  jury,  upon  the  Idea  that  testa- 
trix did  not  have  suffident  mental  capacity 
to  make  the  will.  Nor  does  It  appear  from 
the  record,  that  plaintiff's  counsel  argued  or 
even  suggested  any  such  question  before  the 
jury.  Ai^ellants  made  formal  proof  as  to 
the  execution  of  the  will  by  Jones  and' 
Wayne,  who  teetifled,  without  contradiction 
•  by  any  one,  that  testatrix  was  of  sound  mind 
and  executed  the  will  In  their  presence,  etc. 
There  was  absolutely  no  controversy  over  the 
mentality  of  Mrs.  Harlow,  at  any  stage  of 
the  proceedings. 

[1]  The  court,  therefore,  gave  to  the  jnry, 
at  the  Inatanoe  of  plaintiff.  Instructions  A  and 
D,  which.  In  legal  effect,  told  the  Jury  If  the 
testimony  of  Jones  and  Wayne  was  fonnd 
them  to  be  trae  th«i  they  should  find  that  the 
Instmment  produced  was  the  will  of  testa- 
trix, unless  they  should  further  find  that  It 
was  the  result  of  undue  influence,  eta  In 
said  Instructions  A  and  D  the  jury  were  not 
directed  to  And  for  plaintiff  under  any  clr- 
cojustancea.  We  are  at  a  loss  to  understand 
how  appellants  could  have  been  injured  on 
account  of  the  giving  of  said  Instructions. 

In  the  case  of  Byrne  v.  Byrne,  250  Mo.  loc 
dt  642,  157  S.  W.  609,  relied  on  by  appel- 
lants, the  tacts  were  different.  The  meaning 
of  the  petition  was  doubtful,  and  the  testi- 
mony produced  at  the  trial  was  an  issue  In 
the  case.  On  page  642  of  260  Ma  (1B7  S. 
W.  611)  Judge  Graves  said: 

"The  prima  /oirfe  case  showed  muital  caped- 
ty,  and  even  the  avidoice  for  the  plaintiff  is 
not  sufiicient  to  show  mental  Incapacity.  Under 
the  pleadings  and  under  the  evidence  there  la  no 
questioB  that  Me  ieeue.  If  U  wot  •»  ieeut, 


■honld  have  been  taken  oat  of  the  case  by  the 
faistrtwtion  aforesaid.  We  do  not  thtnlc  It  was 
a  Uve  i»ae,  ritfaer  by  proof  or  pleading,  bm*  the 
petiUon  U  eo  paeultturh  worded  that  the  fury 
may  have  heen  mieled,  oHhouffh  no  tn*lnie*iou 
woe  uelced  i»  pMntilf  upon  mental  ineapaoitt. 
*  *  *  StandlDE  alone,  onder  the  facta  of  Ok 
ease,  it  might  not  be  such  error  as  would  necea- 
serily  yroik  at  reversal,  but  its  refusal  erldaodj 
contributed  its  nite  to  th«  result,  ii»  «»  «»• 
oeedingip  etoee  oaee."  (Italioi  ootaO 

The  Instruction  mmtloned  by  Judge  Graves 
as  having  been  refused  is  atanllar  in  form 
and  snhstance  to  appeUantif  Instractloii  1  re- 
fused In  tills  esse. 

On  the  facts  hmtoftne  set  out,  teatatri^s 
mental  capacity  to  make  ttu  will  was  not 
4uestl<»ied  in  the  pleadings  or  In  t2ie  trial 
of  the  case.  It  would  he  s  rafleetioa  npon 
die  intdllgenee  ot  the  Jury  to  hold  that  they 
might  have  been  misled  aa  to  the  mental 
capadts^  of  testatrix  to  make  the  will  In 
amtronrsy.  We  aocordla^  hold  tiiat  no 
reversible  error  was  conmdtted  on  account 
of  die  gtving  at  said  Instmetkms  ▲  and  D, 
nor  In  refttsliv  aKMilsnni  Instroction  1,  «!• 
thougfa  no  harm  would  hare  resulted  from 
the  givlngr  of  sam^  and  Infimnlog  the  Jnry 
thereby  that  mental  Incapad^  was  not  an 
issue  In  the  case. 

[2]  2.  AKMdlanti,  nndw  propoBUloa  H  of 
th^  "Points  snd  Anthorittes,"  contend  that 
the  trial  court  committed  error  In  overruling 
def  aidanttf  demnzrer  to  pialntUTs  evidenoe 
Id  dileL  The  law  of  this  state  Is  thoranghly 
settled  adversely  to  apptilants*  oontentl<m. 
Instead  of  standing  upon  their  danmrOT  to 
plaintiff's  evidence  in  dile^  appellants  pat 
before  the  Jury  their  own  testimony,  and 
thereby  waived  their  right  to  object  to  the 
overmllng  of  said  demurrer,  as  it  then  be- 
came ttie  duty  of  the  jnry  to  pass  npon  th« 
evidence  as  a  whole.  Bowen  v.  By.  Oo^  86 
Mo.  loc.  dt  275,  276,  8  8.  W.  230;  Onenthar 
V.  By.  Co.,  95  Mo.  loc  dt  289,  8  S.  W.  371 ; 
Mcpherson  v.  Ry.  Co.,  07  Ma  loc.  clt.  2S6,  10 
S.  W.  846;  Hilz  v.  Sy.  Ga,  101  Mo.  loa  dt 
42, 18  S.  W.  946;  Rlggs  v.  Ballroad.  218  Mo. 
loc.  dt  310,  116  8.  W.  969;  Riley  v.  O'EeUy, 
250  Mo.  loa  dt  660,  167  S.  W.  666;  Lareau 
T.  Lareau,  208  S.  W.  loc.  dt.  243;  Stete  r. 
Jackson,  223  S.  W.  loc.  dt  728,  and  cas^ 
dted;  State  v.  Mann.  217  8.  W.  loc,  dt  091 
and  cases  dted. 

Under  the  foregoing  authoritlea,  aK>elIant^ 
contention  supra  Is  without  merit 

[3]  3.  It  is  further  insisted  by  defendants 
that  their  demurrer  to  the  evidence,  Inter- 
pofted  at  the  conclusion  of  the  whole  case, 
should  be  sustained.  If  there  was  substan- 
tial evidence  offered  at  the  trial  tending  to 
support  respondent's  conteatlon  that  the  will 
in  controversy  was  the  result  of  undue  Influ- 
ence upon  the  part  of  Dr.  Dinwiddle  over  the 
mind  of  testatrix  at  the  time  of  its  execution, 
the  trial  court  cannot  be  convicted  of  emv 
in  ovemiUng  said  denuiizttr« 
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AppeDutti,  ftt  pace  10  ot  thOr  nply  brief, 
rmj  frankly  state  Uw  Uw  of  tltto  cue,  u 
fodknn: 

We  ■dmlt  thet  H  !■  the  law  of  tUi  atate  that 
Vhm  a  OHtfldentiBl  relation  la  ihowu  to  exleC 
betwean  the  testator  and  tbc  recipient  of  bia 
bonntr,  an  exerted  Influence  will  be  pneumad 
to  be^e  Induced  tbe  bequest,  and  tbe  onus  U 
cast  ap<m  the  beneficiary  to  make  explanation 
of  the  tnniuetlon  and  eatablish  its  reaaonable- 
nees." 

[4]  The  law.  In  leapect  to  tliia  mbjeet,  la 
Toy  clearly  and  amdaely  atatad  this 
court  In  Slttlff  t.  Keratins,  228  B.  W.  loc  dt 

748,  aa  follows: 

"Under  auch  circumstancea  (e.  g.,  tbe  showing 
ef  the  existence  of  a  fidndaiT  or  confidential  re- 
lation), tbe  law  presumea  the  beqaest  was  tbe 
reaalt  of  undue  influence,  end  the  burden  is  thus 
^rown  upon  the  recipient  (rf  the  bountr  to 
show  that  it  was  not" 

To  same  ^ect  are  the  following  cases: 
Klelnlein  t.  Krauss,  209  S.  W.  loc.  dt  936; 
Gmndmaim  v,  Wilde,  2S5  Mo.  loc.  dt  116, 
164  S.  W.  200;  Byrne  T.  Byrne,  250  Mo.  loc. 
dt.  646,  167  8.  W.  609;  Oomet  t.  Comet, 
248  Mo.  184,  154  S.  W.  121;  Mowry  and 
Kettering  v.  Norman,  204  Mo.  loc.  dt  189, 
103  S.  W.  15,  and  casee  dted;  Roberts  t. 
Bartlett,  190  Ma  loc  dt.  699  and  foL.  89 
8.  W.  858;  Dansman  t.  BanUn,  180  Mo.  688, 
88  S.  W.  696.  107  Am.  St  Bep.  891. 

if]  In  contiderlng  the  demurrer  to  the  erl- 
^nce,  therefore,  at  the  condorion  <^  tbe 
whole  case,  It  becomes  our  du^  to  glTe  re- 
qwndent  the  boieflt  of  every  Inferanoe  whldi 
a  folr-mlnded  jnry  of  ordinary  JntelUgence 
mlgbt  le^tlmately  draw  from  the  erld^ce. 
It  Is  equally  as  well  settled  that  where  re- 
qKmdent  has  produced  substaDtial  evidence 
as  to  the  merits  of  her  case,  It  is  not  the 
province  of  this  court  to  pass  upon  the  weight 
of  the  evidence,  nor  have  we  any  legal  right 
to  do  so.  Keeping  In  mind  the  foregoing 
Vrinc^les  of  law,  whkta  ahonld  guide  us  in 
the  consld»atlon  of  this  case^  we  will  pass 
to  a  review  of  the  testimony  relating  to  tho 
subject  of  undue  Influence. 

The  evidence  of  plaintiff  tends  to  show 
that  defendant  Dr.  Dinwiddle,  a  man  said 
to  be  worth  ^,000  to  $25,000,  who  was 
nether  related  to  plaintiff  nor  her  mother, 
about  the  year  1899,  became  the  administra- 
tor (tf  the  estate  of  John  F.  Harlow,  de- 
ceaaed,  who  waa  the  hnaband  of  testatrix, 
and  shortly  thereafter  became  the  family 
Iftiysldan  of  Mrs.  Harlow,  and  continued  as 
such  up  to  the  time  of  her  death.  In  1918; 
that  during  all  of  said  period  he  was  the 
oonfldenUal  business  adviser  of  Mrs.  Harlow ; 
that  tbe  latter  waa  about  70  or  77  years  of 
age  when  the  will  In  controversy  was  exe- 
cuted on  April  4,  190&i  that,  during  the 
month  of  February,  1908,  commencing  with 
the  12th  and  ending  with  the  27th  of  aald 
mcntli.  Dr.  Dinwlddla  made  13  Tlalts  to  tea- 


tatrlx,  and  prasmted  an  account  against  hss 
estate  for  aald  servlcear  together  vrtth  a 
bill  for  other  services,  amounting  in  the  a#> 
gregate  to  9260. 

Wiadom  Burton  testified  that  shortly  ntba 
OtB  death  of  John  F,  Harlow,  Dr.  Dinwiddle 
became'  the  phyaldan  of  testatrix,  "and  frc«n 
that  time  until  ahe  died  be  att»ided  to  her 
bnalneas  and  was  her  business  confident  to 
the  most  minute  detail." 

Dr.  Nichols  testified  that  Dr.  Dinwiddle 
had  been  acting  aa  the  family  physician  of 
Mrs.  Harlow,  and  continued  aa  sucit  i^iy^- 
dan,  and  looked  after  her  buslneaa  afbira. 

B,  I.  Hines  teatlfled  that  on  one  occasion. 
Dr.  Dinwiddle,  In  speaking  of  testatrix,  re* 
marked  that  "the  old  lady  couldnt  pay  for  a 
load  of  wood  without  he  aald  so." 

Walter  BhlfUeU  testified  aa  foUovs: 

"Q.  What,  if  anything,  in  the  way  of  pres- 
ents and  mattera  of  that  kind  did  he  make  to 
the  old  lady  baek  In  1901, 1902, 1908.  UKH,  and 
1905?  A.  Well,  I  have  been  there  Ghrlstmaa 
times  and  maybe  around  her  birthday  and  she 
nearly  would  always  have  something  that  she 
said  Doctor  Diniriddie  gave  to  her—several 
times  It  was  a  small  bottle  of  whisky  and  littLa 
dishes  and  glasses  or  something  of  that  kind. 
I  know  a  number  of  times  she  diowed  me  lit- 
tle dishes  that  she  said  Doctor  Dlnwiddie  gave 
to  her." 

Sfra.  Dolly  Bhlftlett  testlfled  that,  shortly 
after  Mr.  Harlow'a  deatlk.  Dr.  Dinirlddie  be- 
came the  family  physician  of  testatrix,  and 
continued  -as  audi  up  to  the  time  of  bet 
death;  that  he  looked  after  tbe  bualneea 
€t  Mrs.  Harlow  wholly.  This  wltnesa  waa  a 
granddilld  of  testatrix,  and  teatlfled  that  tiie 
latter  waa  ahraya  on  pleasant  and  congenial 
terms  with  plaintiff  and  the  mother  of  wit- 
ness. 

Mr.  ^lard  P.  Cave  teatlfled  In  favw  of 

plaintiff,  as  follows: 

"To  the  best  of  my  recollection,  knowledge, 
and  belief,  the  Instrument  was  written  at  the 
request  of  the  defendant,  Dr.  T.  H.  IKnwfddle, 
In  my  office,  and  taken  away  by  him.  I  gave  a 
receipt  for  the  diarge  made  for  preparing  ttie 
wfU,  and  it  waa  deUvered,  with  tbe  wlU,  to  Dr. 
Dinwiddle,  who  took  It  away  from  ny  ofitee." 

He  said  be  never  saw  testatrix,  and  did 

not  know  her. 

Dr.  Dinwiddle  testified  that  he  bad  treat- 
ed Mrs.  Harlow  off  and  on  from  tbe  date  of 
her  husband's  death,  up  to  the  time  of  her 
death;  that  he  waa  her  regular  physldan; 
that  be  collected  Interest  for  her  on  notes 
that  die  had  out ;  that  he  looked  after  prop- 
erty ahe  bad  a  mortgage  an,  to  see  If  It  waa 
worth  the  money,  "and  attended  to  ber  bud- 
ness  for  ber  In  a  general  way."  He  ad- 
mitted that  he  borrowed  $8,000  from  testa- 
trix, and  owed  a  part  of  same  at  her  death ; 
tbat  be  waa  to  pay  her  S  per  cent  Intoreat  <m 
tbe  loan,  and  that  he  new  got  leas  tihan  6 
per  cent  on  his  loans;  that  the  credits  on 


Digitized  by 


Google 


634 


231  SOUTHWESTERN  REPORTER 


■aid  $3,000  note  were  In  his  handwriting. 
Dr.  Dinwiddle  denied  that  he  took  the  draft 
of  the  will  to  Mr.  Cave  and  denied  In  toto 
the  facts  which  Cave  testified  about.  He 
also  tilled  that  he  had  nothing  to  do  with 
ttie  will,  or  the  making  of  same,  and  tbat  he 
never  knew  of  Its  contents  until  afler  the 
death  of  Mrs.  Harlow,  althon^  he  had  lieard 
it  Intimated  that  she  had  made  a  will  be- 
fore she  died. 

T.  H.  Walton  testified,  in  behalf  of  de- 
fendants, that  Mrs.  Harlow  told  him  In  1911 
she  wonld  not  sell  the  home  where  she  was 
living;  that  she  wanted  it  to  go  to  Dr.  T. 
H.  Dinwiddle  at  her  death,  "for  her  appro- 
datloo  of  what  he  had  done  for  her." 

B.  B.  Newman  was  cashier  of  the  HIgbee 
Savings  Bank.  He  said  Dr.  Dinwiddle  was 
a  director  in  said  bank,  and  that  Mrs.  Har- 
low's will  was  kept  In  the  vault  of  said  bank 
with  other  wills. 

The  evidence  ot  plaintiff  taids  to  show 
that  the  value  of  the  estate  left  by  Mrs.  Har- 
low at  her  death  was  about  fT,000»  and  that 
about  $3,500  In  value  of  her  property  was 
willed  to  Dr.  Dinwlddie,  while  but  $500  and 
the  household  and  kitchen  fDmlture  was 
given  to  plaintifT,  her  only  child,  by  the  pro- 
Tlstons  of  the  will. 

[t]  The  foregoing  Is  a  fair  outline  of  the 
testim<my  relating  to  the  subject  of  undue 
Influence.  In  view  of  the  law  on  this  sub- 
ject, as  stated  at  the  commencement  of  this 
proposition,  we  bold,  without  the  alights 
hesitation,  that  the  trial  court  was  clearly 
right  In  overruling  ai^lants'  demurrer  to 
the  evldmce  at  the  ctmcluslon  of  the  whole 
case. 

[7]  4.  The  trial  court  Is  charged  with  error 
in  refusing  defendants'  Instruction  numbered 
8,  which  reads  as  follows: 

"She  court  instructs  the  jnry  tbat  Martha 
Harlow  in  making  her  will  had  the  right  to 
dispose  of  her  property  as  she  wished  and  to 
give  all  or  so  much  of  the  same  thereof  to 
any  one  of  her  TelatiTes,  or  even  to  other  per- 
sona not  her  relatives,  as  she  saw  fit  or  deem- 
ed proper;  and,  although  the  jury  may  believe 
from  the  evidence  that  she  made  an  unjust  and 
improper  disposition  of  her  property  by  will, 
and  cut  off  some  of  her  relatives  with  but  little 
who  bad  aa  strong  or  stronger  claim  on  her  gcD- 
erosity  as  otbsrs  who  received  more  of  her  will, 
KUk  fact*  ore  no  evidence  of  wndue  Uifiumce 
foiben  alone,  and  raise  no  inresumptioD  of  the  in- 
validity of  the  win,  provided  the  jury  find  that 
while  making  the  will  she  had  a  sound  and  dis- 
posing mind  and  memory."    (Italics  ours.) 

This  Instmctltm  is  palpably  erroneous,  and 
was  inroperly  refused,  because  It  was  an  un- 
warranted comment  on  a  part  of  the  testi- 
mony in  the  cause.  Andrew  v.  Linebaugh, 
260  Mo.  loc.  dt.  663 ;  Rice  v.  J.  C.  B.  &  T. 
Co.,  216  S.  W.  loc.  dt  761 ;  State  v.  Adklns, 
225  S.  W.  loc.  dt.  982,  983.  It  was  In  conflict 
with  plaintiff's  Instruction  E,  which  properly 


dedared  the  law,  and  directed  thm  iarj,  in 
passing  upon  undue  influence,  to  oonaider  all 
the  fflx?ta  and  drcumstancee  shown  by  the 
evidence, 

fi.  We  have  carefully  ecamlned  and  faDy 
ocmsidered  all  the  questions  presented  by  tlu 
record  and  In  the  briefs  of  counseL  We  are 
of  the  opinlcm  that  no  error  was  committed 
by  the  trial  court  of  which  appellants  can 
legally  complain.  The  Judgment  below  wu 
for  the  right  party,  and  la  accordingly  af- 
firmed. 

WHXTB  and  UOZLBZ,  00,  Goncar. 

PER  CURIAM.  The  foregoing  oi^nion  oC 
BAILEY,  C  Is  hereby  adopted  as  the  opbk- 
ion  of  the  court.  All  concur. 


VAN  HORN  V.  VAN  HORN.   (No.  17302.) 

(St.  lioniB  Court  of  Appeal*.  Mlsaooii. 
May  S,  1^1.  Rehearing  Denied 
June  7.  1921.) 

Divorce  «s»  132— Evidence  held  laaaMeat  tt 

establish  plaintiff's  right  te  divorce  on  tfes 

pronnd  of  indignities. 
In  an  action  by  a  husband  against  his  wife 
for  divorce  on  ground  of  indignities,  evidence 
lield  insnffldent  to  establish  the  husband's 
right  to  ^oree  ■ 

Appeal  from  Circuit  Court,  St.  IjOqIs  Qoun- 
ty ;  J<dui  W.  McEihlnn^,  Judges 
*nXat  to  be  offldally  puhlished." 

Action  for  divorce  by  diaries  G.  Van  "Bom 
ajgalnst  Leota  L.  Van  Horn.  From  a  decree 
for  defendant  dismissing  the  biU,  plalntUT 
appeate.  Affirmed. 

Marion  C.  Early  and  Ivon  Lodgi^  both  of 
St.  Louis,  for  appellant. 
Rassieur,  Kammerer  ft  Baaalear,  of  St. 

Louis,  for  respondent. 

BRUERE,  a  This  is  a  suit  for  divorce 
brought  by  the  husband.  He  seeks  divorce 
on  the  ground  of  indignities  stated  in  Om  pe- 
tition as  foUowar 

"That  for  more  than  two  years  prior  to  said 
separation  defendant  constantly  nagged  and 
abused  plaintiff,  applying  to  him  vile  epithets, 
frequently  threatened  to  strike  and  hgare 
plaintiff,  and  upon  several  occasions  assaulted 
plaintiff  by  strikiug  him  and  becanse  of  b«r 
ungovernable  temper  frequently  fiew  into  sach 
rages  of  tonper  tiiat  she  would  mIm  npoa 
and  throw  at  plaintilf  anything  she  could  ret 
in  her  hands,  and  frequently  threatened  bodilr 
injury  to  plaintiff,  and,  further,  defendant  be- 
came so  insanely  jealous  of  plaintiff  that  he 
was  unable  to  conduct  In  a  proper  way  hit 
business  as  a  restaurant  keeper  because  of 
her  interferences  and  frequent  disi^ays  of  bid 


>For  otlMT  esH*  sw  sitae  tome  and  KSY-2>lDHnBIl  la  aU  K«r-Klunbwsd  DIsesta  and  Indeus 
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temper  and  Jealooa?  in  and  around  tbeii  home 
and  hie  place  of  baaineaB,  and  plaintiff  states 
that  such  conduct  upon  the  part  of  defendant 
continued  until  h«  was  nntble  to  mdnn  It  any 
longer." 

The  answer  admUa  tlie  marriage,  also  the 
separation,  and  denies  the  other  allegations 
of  the  petition.  It  further  sets  up  that  the 
plaintiff  was  not  an  injured  and  innocent 
part7;  that  he  was  in&tuated  with  a  cer- 
tain woman  named  therein  with  whom,  since 
said  separatloii.  he  spent  most  of  his  time; 
that  the  nparatlon  waa  caused  by  plaintiff, 
at  his  own  Instance,  because  he  tired  of  de- 
fendant and  for  no  other  reason ;  ttiat  idaln- 
tilC  amipelled  d^raidant  to  enter  Into  a  con- 
tract of  separatlm ;  that  defandAnt  bad  fre- 
quently assured  plaintiff  of  her  lore  and 
devotion  and  bad  requested  plaintiff  to  re- 
sume cohabltatlcm  with  her,  bnt  that  plain- 
tiff had  refused  abscdutely  to  entertain  ber 
request  and  bad  refused  ber  said  advances ; 
and  that  plaintiff  waa  not  entitled  to  the 
relief  nugbt  by  him.  Tbe  allegations  of 
tike  answer  were  dented  by  a  reiAy. 

*nt»  lower  court  found  the  famee  for  the 
defendant  and  dismissed  tbe  bill.  Ibe  plain- 
tiff has  appealed. 

Tbe  learned  trial  court,  In  support  of  said 
decree,  filed  an  opinion  and  memorandum  of 
his  findings  of  facts.  Said  memorandum  tol- 
lows: 

"A  qtedal  feature  <A  this  case  is  the  afree- 
ment  of  tbe  parties  on  the  16th  day  of  Aarast, 
1918^  to  live  separate  and  apart,  which  con- 
tained tile  danse  that  each  party  to  this  war 
tract  should  be  free  to  go  and  come  without 
the  hindrance  or  interference  from  the  other, 
and  each  i>artj  agrees  not  in  any  way  to  inter- 
fere with  or  distort  the  other.  The  practical 
interpretatlen  <rf  this  by  the  parties,  and  one 
wbl(^  appears  reasonaUe  nnder  all  the  cfreom- 
■tances.  was  to  allow  liberties  to  each  other  in 
their  relations  and  attentions  to  other  persons, 
wUch,  without  such  understanding  and  agree- 
ment, might  be  intolerable  indignitiea  between 
husband  and  wife.  Of  coarse,  It  could  not  be 
construed  as  intwded  to  permit  or  condone  gross 
offenses,  such  aa  infidelity,  wUdi  are  not  here 
charged  or  shown. 

"Accordingly,  tbe  spedsl  attentions  of  tiie 
plaintiff  to  a  lady  friend,  shown  by  tbe  evi- 
dence, were  not  intolerable  indignities  to  tbe 
defendant,  since  she  had  consented  thereto,  at 
least  until  she  signified  her  objections  thereto 
or  withdrew  her  consent.  This  she  did  not  do. 
So  the  esse  mast  be  determined  on  the  charges 
of  hi^gnitles  on  the  part  of  tbe  defendsnt  up 
to  tbe  time  of  tbe  separation.  The  evidence 
shows  tiiat  in  the  last  two  years  the  parties 
lived  together  there  was  some  disputes,  dlffl- 
culties,  lend  language,  and,  perhaps,  on  two  or 
three  occasions,  use  of  offensive  language, 
end,  perhaps,  a  slight  push  or  something  of 
tbe  kind,  with  intervals  of  peace  and  quiet 

TTbe  business  in  which  both  were  engaged 
and  tbeir  domestic  surroundings  were  coa- 
dueive  to  Irritation  and  disturbance.  It  is 
not  shown  that  the  Quarreling  and  exhibition 


of  high  temper  were  wholly,  or  for  tbe  most 

part,  on  the  side  of  the  defendant.  . 

"Under  all  the  circumstances,  tbe  acts  and 
conduct  of  the  defendant  did  not  amount  to  in- 
dignities of  such  a  nature  or  so  freguenUy  re* 
peated  as  to  be  intolerable  to  the  plaintiff.  He 
may  have  become  tired  of  Us  wife  and  wanted 
to  put  her  away,  even  as  early  as  A^,  1915^ 
when  ha  aent  her  to  GaUtomia;  bat  this  was 
not  due  to  misconduct  on  ber  part. 

"The  provision  for  separate  maintenance  In 
tbe  contract  Mas  moderate.  It  was  rightfully 
due  to  defendant  as  a  wife,  and  especially  for 
her  services  and  assistance  to  her  husband  in 
his  home  snd  in  building  up  Iiis  business.  She 
ought  not  to  be  deprived  of  it  without  proof  of 
good  cause  for  divorce." 

Appellant  urges  that  tbe  finding  and  de- 
cree of  the  lower  court  should  have  been  in 
bis  favor. 

The  lower  court  denied  plaintiff  a  divorce 
on  the  ground  that  the  evidence  disclosed 
that  the  Indignities,  on  tbe  part  of  the  de- 
fendant, complained  of,  were  Isolated  acta  of 
misconduct  and  not  of  such  frequeot  occur- 
rence as  to  raider  plalntlff'e  condition  Intdr 
erable. 

We  hare  carefully  read  all  the  evidence  In 
this  case  and  have  reached  the  same  con- 
clusion arrived  at  by  the  learned  trial  judge 
who  tried  this  case. 

The  marriage  between  the  parties  hereto 
took  place  on  the  6th  day  of  April,  1907.  The 
parties  continued  to  live  together  until  Sep- 
tember, 1916. 

The  plaintiff  testified  that  during  tbe  time 
he  lived  with  his  wife  they  were  constantly 
disagreeing  and  quarreling.  Hla  testimony 
consisted  largely  of  statements  of  mere  gen- 
eral conclusions.  No  facts  were  stated.  We 
are  left  entirely  In  the  dark  as  to  tbe  cause 
of  their  quarrels;  thus  such  testinumy  haa 
no  probative  force. 

These  disagreements  and  quarrels  may 
have  been  due  to  a  lack  of  conciliatory  tem- 
per, in  both  parties ;  If  so,  they  constituted 
no  ground  for  divorce.  Webb  Webb,  44 
Mo.  App.  229;  Holscbbacb  v.  HobMibbadi, 
1S4  Ma  App.  247,  114  S.  W.  1036. 

Aride  from  hla  abitements  of  mere  gmeral 
conclusions,  concerning  the  demeanw  of  the 
wife,  tbe  acts  and  omduct  of  the  wife,  testi- 
fied to  and  complained  ot,  are  Um  and  far 
apart 

TbB  irnly  substantial  evidence,  relating  to 
the  grounds  of  divorce  r^ed  on.  Is  ttie  evi- 
dence eonoemlng  tbe  use  of  offensive  ^thets 
on  the  part  of  the  wife. 

Plaintiff  Uved  with  his  wife  almost  eight 
years.  FlalntUTa  testimony  dlsdoBM  that 
defendant  called  blm  offensln  namea  on  two 
occasions  only.  The  first  occurrence  was 
while  they  were  living  over  tbe  Jefferson 
Avenue  reatanzant  in  1914.  Tbe  other  oe- 
corrence,  testified  to  by  him,  happened  when 
they  were  living  aa  Kings  highway  in  1915, 
Wltuesaee  for  plalnUff  testified  that  they 


Digitized  by  Google 


339 


281  SOUTHWOSTEBN  BEPORTSB 


heaid  the  wife  use  oflfenalTd  epithets  <m  tvo 
oocaslonB*;  tbjb  occurrences  mentioned  by 
them  were  tbe'eame  u  testified  to  by  the 
plaintiff. 

The  defendant  denied  calling  h^  husband 
offenslTe  names.  She  testified  that  her  hus- 
band compelled  her  to  sign  the  contract  of 
separation;  that  she  did  not  desire  to 
separated  from  him;  that  she  was  In  love 
with  her  husband  and  desired  to  go  back  to 
him. 

Sev^al  witnesses,  Intimately  acquainted 
with  both  husband  and  wife,  who  daily  asso- 
ciated with  them  for  a  long  period  of  time, 
while  employees  in  the  restaurant  business 
conducted  by  the  husband,  with  the  aid  of 
the  wife,  testified  that  the  d^endant  was  &• 
woman  of  good  character;  that  they  bad 
never  heard  defendant  use  any  bad  language 
and  had  never  witnessed  any  difficulty  be- 
tween husband  and  wife. 

We  do  not  think  that  the  evidence  shows 
that  the  conduct  of  the  wife  was  such  as  to 
r«ider  plaintifiTs  condition  intolerable,  or 
tbat  her  behavior  toward  the  plainttfF  was 
of  STich  a  nature  as  to  tend  to  the  subversion 
ot  the  marriage  relation. 

"The  statute  undoubtedly  eontemi^ates  a 
course  of  coodact  of  one  spouse  toward  the 
other,  whereby  the  tatter's  condition  is  ren- 
dered int<derable  throogb  repeated  acts  con- 
stitnting  indignities."  Dowling  v.  Dowling,  188 
Mo.  App.  loe.  dt.  462»  167  &  W.  1079. 

Sudi  oonduet  on  the  part  <tf  tibe  defmdant 
la  not  shown  in  this  case.  Seti,  also,  H(Asch- 
badi  T.  Hols(ihba(di.  184  Ho.  App^  249,  114 
B.  W.  1085;  SchoU  t.  ScboU,  194  Uo.  App. 
1109^  185  S.  W.  782;  Webb  v.  Webb,  44  Mo. 

229;  Hooper  t.  Hotter,  19  Mo,  857; 
Mahn  t.  Mahn,  70  Ha  App.  Io&  dt  8^; 
Kempt  T.  Kem^  84  Ha  211 ;  Van  Horn  r. 
Tan  Horn,  82  Ha  App.  loc.  dt.  82. 

Horeorar,  we  think  tiie  evidence  In  fUa 
case  presmtB  a  case  whwe  we  should  d^er 
to  llie  finding  of  the  trial  conrt  The  lower 
trial  court  had  the  advantage  of  having  the 
witnesses  before  him  and  the  opportunity  of 
(dNKTvlng  thdr  demeanor  on  the  witness 
stand,  and  'tbiw  In  a  bettn-  position  to  Judge 
of  tbdr  credlblllQr  than  Is  this  court 

Appellate  courts,  In  divorce  cases,  will 
defer  to  the  finding  oi  the  trial  judge  and 
will  not  reverse  his  findings  uhiess  It  appears 
Incorrect. 

We  are  not  In  entire  accord  with  the  con- 
dusion  reached  by  the  lower  court  that,  in 
view  of  the  agreement  of  the  parties  on  the 
1601  day  of  August,  1016,  the  special  atten- 
tions of  the  plaintiff  to  a  lady  friend,  shown 
by  the  evldmce,  were  not  to  be  cmisidered. 

The  evidence  discloses  that  ai«rt  from 
plalntltTs  constant  aesodatlCHi  with  said 
lady  friend,  plaintiff  called  her  endearing 
names  and  was  seen  to  kiss  her  on  several 
occasions.  We  do  not  think  the  parties  con- 


templated by  said  agreem«tt  Out  nidi  oni- 
duct  could  be  indulged  in  wlttioat  obJectlotL 

Before  a  party  Is  entitled  to  a  decree  o; 
divorce,  it  must  appear  from  the  evidence 
tliat  the  complainant  is  not  only  the  injured, 
but  also  the  Innocent,  party.  On  a  carefol 
reading  of  the  record  in  the  case  we  are 
impressed  tbat  the  plaintiff  is  not  alt<^etba 
the  Innocent  party. 

In  view  of  the  result  reached  here.  It  be- 
comes unnecessary  to  pass  upon  respondent'i 
contention  that  tills  appeal  should  be  dis- 
missed because  of  the  alleged  violation  hy 
appellant  of  Rule  18,  Rules  of  Practice  (leB 
S.  W.  xivli)  of  this  court. 

The  decree  of  the  circuit  court  of  St.  LonU 
county  dismissing  plaintifrs  bill  Is  proper. 
The  Gonunlssloner  reonnmends  that  tiie 
Judgment  be  afflrmeO. 

PER  OURIAM.  Thee  opinion  of  BRTJE- 
BB,       is  adopted  as .  the  oirfnlm  of  the 

court 

The  Judgment  of  the  drcidt  court  of  St 
Iioula  county  1>  accordingly  affirmed. 

ALLEIN,  P.  J.,  concurs. 

BBOKBR,  J.,  concurs  In  the  nralu 

DAUBS,     not  Bitdog, 


INSURANCE  AOENOY  CO.  V.  BLOSSOM 
et  al.  (Na.  1621 1.) 

(St.  LodIb  Court  of  Appeals.  HissoorL 
8,  1821.   Rehearing  Denied  June  7,  lOZL) 

1.  ConioratloBS  1 1— Offleer  ud  diraettr 
bai  right  to  sell  shares  held. 

The  vice  president  and  treasimr  of  a  em- 
pauy,  slso  a  director  and  a  stockholder,  ha£ 
the  same  right  of  disposition  over  the  shsrss 
he  held  in  the  corporation  as  he  had  over  kbj 
other  personal  property  owned  by  him,  and  bt 
was  under  no  legal  obligation  to  refrmin  frva 
aelUng  them,  even  though  a  sale  of  thera  wai 
iiarmfel  to  the  corporation  and  the  eoipontiaB 
at  the  time  was  Insolvent, 

2.  Corporations  «s3l74i— Pardiaser  of  steek 
aoqulred  merely  right  In  ■anagemeBt  aed  Is< 
tn'est  la  property  after  paymeat  of  d^ti. 

The  purchaser  of  corporate  stoc^  acquired 
no  title  to  the  assets  of  the  company,  hut  aim- 
ply  acqnired  a  right  in  the  management  of  the 
corporation  and  an  interest  in  its  property  n- 
yiahili^y  after  psyment  of  its  debts. 

3b  Corperatlofls  ^=:>65-rThoBgh  property  e( 
corporatloB  a  trust  fusd  for  paymeat  of  deMt, 
shares  of  stock  fully  paid  for  ara  aot  saok  s 

fund. 

The  property  of  every  corporation  ii  re- 
garded aa  a  trust  fund  for  the  payment  of  its 
debts,  but  shares  of  capital  stock  folly  piid 
for  and  held  by  a  stockholder  are  not  sack  a 
tmst  fund,  n<w  Is  the  owner  a  tmstea 


»rero(Iur 
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4.  Appsal  aid  error  «s»l72(l)— ContMtloii  sot 
pisulei  eaniiot  be  rataed. 
A  contention  Bot  pleaded  In  eomplaint  cin- 
Bot  be  raised  on  ^>pesL 

B.  CorporaHoss  ^»333  —  Jadgsieiit  creditor 
could  hoM  officer  of  conpany  who  reoelved 
anett  la  raorganbatlos. 

If  the  vice  president  and  tressnrer,  who  was 
also  a  director  and  stockholder  of  a  company, 
receired  any  of  Its  assets  on  reorganisatitH), 
the  transfer  Innred  to  the  benefit  of  the  com- 
pany's Jadgmmt  creditor,  and  he  eonld  heAA  th« 
officer  and  director  Uable. 

6.  Conioratloss  «s»603-8ale  ef  ateok  did  act 
eaase  dlsselntlen. 
The  mere  sale  of  etooh  of  a  company  to  an 
infflTidnal  is  not  eaase  for  dissolntitMi  of  the 
company. 

Appeal  from  St  Louis  Glicnit  Oonrt; 
tal  W.  Oaresehe;  Jndfle. 

"Not  to  be  officially  pnUished.** 

Sntt  by  the  Insurance  Agm^  OmBpaiiy,  a 
corporatlmi,  against  Dwl^t  B.  Blossom,  In- 
dlTldoally  and  as  one  ot  the  trnstees  under 
dlasolnUon  of  the  Webb  Motor  Flie  Appa- 
ratus Company,  a  corporatton»  and  anottier. 
From  Jndgment  for  defendaots,  plalatiff 
peala.  Affirmed. 

Oreensfelder  &  Leri,  of  St  Loois,  for  ap- 
pellant 

Jesse  McDonald  and  Arnold  Jns^  both  of 
St.  Louis,  for  reapondoits. 

BBUBBE,  0.  This  Is  a  suit  in  equity. 
Tbe  pith  of  the  lengthy  petition  in  the  case 
is:  That  the  plaintiff  obtained  a  judgment  on 
tbe  20tb  day  of  October,  1914,  in  tbe  circuit 
con]*t  of  the  city  of  St.  Louis  against  the 
Webb  Motor  Fire  Apparatus  Company,  on  a 
debt  due  June  1,  1812.  That  execution  was 
Issued  thereon,  at  the  April  term,  1910,  of 
said  court,  and  returned  unsatisfied,  abd  that 
tbe  Jndgmrait  remained  unpaid.  That  the 
defendant  Dwlght  B.  Blossom,  was  a  direc- 
tor and  officer  of  said  company,  and  as  sucb 
assented  to  the  organizatiott  of  a  corporation, 
known  as  the  "Webb  Company."  That  pur- 
suant to  an  i^reement  entered  into,  between 
tbe  stocbbolders  and  officers  of  the  Webb  Mo- 
tor Fire  Apparatus  Company  and  the  stoclt- 
bolders  and  officers  of  the  Webb  Company, 
all  the  assets  of  the  Webb  Motor  Fire  Appa- 
ratus Company  were  transferred  to  the  Webb 
Company  and  removed  from  tbe  state  of 
Missouri  to  tbe  state  of  Pennsylvania.  That 
tbe  stockholders  and  officers  of  tbe  Webb 
Motor  Fire  Apparatus  Company  misappro- 
priated all  the  assets  of  the  Webb  Motor  Fire 
Apparatus  Company  to  their  own  use  Instead 
of  applying  the  same  to  the  payment  of  its 
debts.  That  the  defendant  Dwlght  B.  Blos- 
som, received,  for  bis  participation  In  the 
aboTO  transaction,  |4,10O  par  value  of  pre* 
terred  stock  and  ¥4^160  par  value  of  the 


common  sto<&  of  die  Webb  Company.  That 
at  that  time  Dwlght  B.  Blossom  was  the 
owner  of  62,800  shares  of  Ote  capital  stock 
of  the  Webb  Motor  Fire  Apparatus  OMn- 
l>any,  tbe  par  value  of  wbl6b  was  |8S,800,  for 
whldb  he  had  only  paid  141460;  leaving  a 
liablllt7  against  blm  <m  account  of  said  un- 
paid stodc  of  $41,100.  That  the  defendant 
Dwi^t  B.  Blossom,  was  gnUty  of  violations  at 
the  corporation  laws  of  the  state  of  Delaware, 
In  that,  as  director  of  the  Webb  Motor  Fire 
A|H>aratnB  Gompai^,  be  bad  ordered  dl^- 
dends  to  be  paid.  In  amoaats  greater  than 
plalntifTB  claim,  out  of  property  of  tbe  said 
corporation  other  tban  its  surplus  and  net 
profits.  Tbe  petitiMk  condndes  -t^  declaring 
that,  because  of  the  matters  llierein  stated, 
tbe  said  Dwlght  B.  Kossom  became  a  trustee 
fox  the  benefit  of  tba  plaintiff  and  became 
liable  to  plalntUF  to  the  amount  of  Its  Judg- 
ment against  tbe  Webb  Motor  Btre  AinMuatns^ 
Company;  It  pnys  Judgment  Cor  said' 
amount.  The  answer  Is  a  general  dmlid. 

The  circuit  court  found  the  Issues  in  favor 
of  Ibe  defendants  and  entered  np  a  Judgment 
for  the  defendants.  PlalntUT  appeals  from 
said  Judgment 

Tbe  tects  in  tbe  case  are  not  controverted. 
The  case  Is  sucb  that  it  demands  a  detailed 
statnuent  of  foots.  Tbe  facts  axe:  Hie  idain^ 
tiff  is  a  Judgment  creditor  of  the  Webb  Motor 
Fire  Apparatus  Company.  The  debt  on  wbldi 
tbe  Judgmoit  was  obtained  accrued  during 
tbe  month  of  May,  1912.  Tbe  Webb  Motor 
Fire  Apparatus  Company  was  a  Delaware 
corporation  doing  business  In  tbe  dty  of  St 
Louis,  Mo.  The  defendant,  Dwlght  B.  Blos- 
som, was  the  vice  president  and  treasurer  of 
that  company  until  July  1, 1912.  He  was  the 
owner  of  82^00  shares  of  stock  of  said  com- 
pany of  the  par  value  of  $82,300,  for  which 
he  paid  par,  in  cash.  On  April  17,  1012,  he 
was  also  a  creditor  of  said  company  to  the 
extent  of  $89,282.53.  Tbe  company  became 
financially  involved,  and  on  April  17,  1912, 
a  contract  was  entered  Into,  between  G.  B. 
Blakeslee,  on  behalf  of  himself  and  his  asso- 
ciates, and  certain  stockholders  of  the  Webb 
Motor  Fire  Apparatus  Company,  Including 
Dwlght  B.  Blossom,  the  defendant,  whereby 
the  said  Blakeslee  agreed  to  cause  to  be  Is- 
sued trustees'  certificates,  representing  pre- 
ferred and  common  stock  In  a  proposed  new 
corporation.  In  exchange  for  stock  held  by 
said  stockholders  of  the  Webb  Motor  Fire  Ap- 
paratus Company.  Said  contract  further  pro- 
vided that  tbe  stockholders  of  the  old  com- 
pany were  to  receive  the  same  number  of 
shares  In  the  new  company  as  they  held  In  the 
old;  the  shares  were  to  be  divided  60  per  cent 
preferred  and  50  per  cent,  common  stock  ot 
said  new  corporation.  The  total  number  of 
shares  to  be  thus  exchanged  totaled  206,900. 
Of  these  Dwlght  B.  Blossom  was  to  receive 
41,1S0  pr^rred  and  41,150  shares  of  common 
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stotft.  The  old  company  ma  caidtallxed  tar 
$800,000;  the  n«w  company  was  to  have  a  cap- 
ital stoc^  of  $1^,000.  The  contract  further 
provided  that  12  notea  of  the  proposed  cor- 
poratlon  for  134273.55  each,  payable  In  1«  2, 
8,  4,  6,  6,  7,  8,  0,  10,  11,  and  12  mtrntha.  re- 
apecUvely,  should  be  executed  and  delivered 
to  Dwight  B.  Blosstm  In  part  payment  ot  the 
amoimt  of  988,282.58,  ttien  due  nld  BlOBSOm 
from  tlie  aald  Webb  Motor  Fire  Apparatos 
Oompany,  and  that  tor  the  remaining  960,000, 
of  said  Indel^tednesB  the  aald  Blossom  was  to 
receive  f60,000  of  the  preferred  atodc  and 
f25.000  of  the  common  stock  ot  said  new 
corporation.  The  contract  farther  provided 
that  G.  E.  Blakeslee  should  furnUb,  within 
80  days  of  the  date  thereof,  a  sum  not  less 
than  960,000  to  be  used  In  paying  claims 
against  the  Wdbb  Motor  lire  Amwratna  C!om- 
pany.  It  was  farther  provided  that  there 
should  be  sold,  on  or  before  the  lat  day  of  July, 
1912,  at  par,  (120,000  ot  the  preferred  stock 
ot  said  new  corporation,  which  said  |120,000 
woofd  carry  with  It  a  stock  bonne  of  $60,000 
of  the  common  stock.  The  contract  was  to  be 
consummated  on  or  before  the  1st  day  of 
July,  1912.  Pursuant  to  the  provisions  of 
said  contract,  the  Webb  Company  was  or- 
ganized under  the  laws  of  the  state  of  Dela- 
ware, and  the  stock  was  exchanged,  and  the 
notes  were  delivered  to  Mr.  Blossom.  About 
$8,000  was  paid  by  the  Webb  Company  to 
Mr.  Blossom  on  the  notes.  There  were  no 
dividends  paid  on  the  ^ck  of  the  Webb  Com- 
pany. Said  company  became  Insolvent  and 
went  into  the  hands  of  a  receiver  in  August, 
191S.  The  stock  of  the  concern  became 
worthless.  It  appears  from  the  evld^ce  that 
the  Webb  Motor  Fire  Apparatus  Company 
continued  In  active  business  In  the  city  of 
St  Louis  after  the  consummation  of  the 
aforementioned  contract  and  until  Septem- 
ber, 1912.  Some  time  In  the  month  of  Sep- 
tember, 1912,  the  assets  of  the  Webb  Motor 
Pi  re  Awjaratus  Company  were  transferred 
from  St  Louis,  Mo.,  to  the  Webb  Company 
located  la  Allentown,  Pa.  The  record  does 
not  disclose  the  kind  of  assets  transferred 
nor  the  disposition  that  was  made  of  them 
by  the  Webb  Company.  At  the  trial  the 
plaintiff  abandoned  the  charge,  made  in  his 
petition,  that  Dwight  B.  Blossom  was  liable 
on  account  of  unpaid  stock;  the  evidence 
being  that  be  paid  par  for  said  stock. 

Counsel  for  appellant  ask  a  reversal  of  the 
Judgment  rendered  herein,  based  on  ten  as- 
signments of  errors.  Consistent  with  an 
understanding  of  the  points  raised,  we  can 
condraise  them  to  five  and  state  them  as 
follows: 

[1-3]  1.  Complaint  la  made  that  the  court 
erred  In  failing  to  find,  as  a  matter  of  law, 
that  the  contract  entered  into  between 
Dwight  B.  Blossom  and  the  parties  named 
In  the  contract  was  in  fraud  of  the  creditors 
of  the  Webb  Motor  Fire  ^paratoa  Com- 


We  hold  that  there  la  no  evidence  In  this 
case  upon  which  to  base  axuih  a  finding. 

Dwight  B.  BtOBKun  had  the  same  Jna  dU- 
ponendl  over  the  shares  he  held  in  said  cor- 
poration as  he  had  over  any  other  personal 
property  owned  by  him. 

He  was  under  no  legal  obligation  to  reftaia 
ftom  selling  them,  even  If  a  sale  of  them  was 
harmful  to  the  ccnpoiatlOD,  and  the  corpora- 
tl<ni  at  the  time  of  sale  was  insolvoit.  The 
fact  that  Mr.  Blossom  was  a  director  In  the 
corporaUxm  at  the  time  he  disposed  of  hU 
stock  did  not  restrict  In  any  way  his  right 
to  sell  his  stock  therein.  The  rlsbt  to  seU 
Is  not  given  to  him  as  a  director  bat  as  a 
stodiholder.  The  purchaaer  of  Mr.  Blossom'a 
stock  acquired  no  Mle  to  the  assets  of  ttie 
Webb  Motor  Fire  Apparatua  Company,  but 
simply  acquired  a  j4ght  In  Qie  nunagemoit 
of  the  corporation  and  an  Interest  fn  Its 
property  remaining  after  t3ie  payment  of  Iti 
debte.  It  Is  elttn«itary  law  that  tbe  proi>ertj- 
of  every  oorporatton  is  regarded  as  a  trust 
fund  for  the  paymoit  of  ita  debts,  but  tbe 
shares  of  capital  stodc,  full  paid  and  bdd 
by  a  stockholder,  are  not  such  a  trust  fund, 
nor  ia  the  owner  a  trustee.  The  sale  ot  tbe 
stock  of  said  corporation  did  In  no  way 
reduce  Its  corporate  assets  nor  Impair  plain- 
tiff's right  to  follow  said  assets  and  have 
them  sold  under  execution  In  order  to  satis- 
fy Ite  said  Judgment.  The  rl^ts  of  tbe 
creditors  of  the  Webb  Motor  Fire  Apperatui 
Company  being  In  no  way  Impaired  because 
of  the  contract,  we  are  unable  to  see  how 
the  contract  could  be  held  to  be  in  fraud  of 
creditors. 

[4]  2.  Appellant  complains  that  the  court 
erred  in  not  holding  Mr.  Blossom  liable  for 
plalnUfTs  claim  against  the  corporation  be- 
cause the  evidence  showed  that  the  car- 
poratlon  paid  the  debt  he  held  against  it,  at 
a  time  .when  he  was  a  director  thereof  and 
when  plalntifTs  claim  was  unpaid  and  the 
corporation  was  Insolvent.  There  is  no  evi- 
dence In  the  record  that  tbe  money  paid  him 
in  part  payment  of  his  debt  against  the  Wd}b 
Motor  I^re  Apparatus  Company  came  out  of 
the  assets  of  said  corporation.  The  evidence 
shows  that  the  money  Mr.  Blossom  received 
came  from  the  Webb  Company. 

But  suffice  It  to  say  that  this  contention 
cannot  be  raised  because  not  pleaded. 

[6]  3.  Appellant  complains  that  the  court 
erred  In  not  holding  Mr.  Blossom  liable  to 
plaintiff  because  the  evidence  established  tbe 
fact  that  the  def«idant  received  $25,000  from 
the  Webb  Motor  Fire  Apparatus  Company. 
If  Blossom  received  any  of  the  assets  of  tbe 
Webb  Motor  Fire  Apparatua  Company,  as 
charged  by  appellant  the  transfer  inured  for 
the  benefit  of  plaintiff  and  he  could  hold  Blos- 
som liable;  but  such  la  not  this  case.  Tbe 
$25,000  represented  no  part  of  the  assets  of 
the  Webb  Motor  Fire  Apparatus  Company; 
It  was  Webb  Company  8toi<^  paid  Mr.  Blos- 
som as  part  ot  the  purchase  price  doe  hhn 
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on  aoconat  of  tlie  sale  of  bis  Webb  Motor  Fire 
Compaity  stoclk.  J^^ttflant;  bowerer,  con- 
tends tbat  because  Bloawm  itald  notUng  for 
tSda  atodc  of  tbe  Webb  Ckwipany,  it  being 
bonus  stoA,  be  sbooXd  be  beld  liable  as  a 
tmstee.  Tbere  is  no  sncb  Issoe  pleaded  In 
tbls  case;  nor  baa  amiellaiit  a  Judgmoit 
against  tbe  Webb  Company. 

4. '  Appelant  complains  tbat  Uw  court  erred 
In  not  boidlng  Blossom  liable  because  the 
eridaice  showed  that  Blossom  participated 
In  transferrins  all  the  assets  of  Uu  Webb 
Motor  Fire  Apparatus  Oompany*  ^lUe  It  was 
inaolren^  from  tite  state  of  Mlssoarl  to  tbe 
Webb  Company  In  tbe  state  ut  Pennsylvania. 

The  record  dlsdoeea  that  Blossom  resigned 
as  director  of  tbe  Webb  Motor  Fire  Appara- 
tus Company  on  July  1,  1912;  after  said 
date  be  was  not  a  stockhcdder  In  said  com- 
pany, therefore  be  could  not  bare  had  a 
voice  in  directing  Its  affairs.  The  company 
continned  in  actlTe  business  In  the  city  of 
St.  Louis  until  Sqitember,  1912;  tbe  assets  of 
tbe  said  corporation  were  not  removed  until 
■ome  ttme  during  the  month  of  Seiptember, 
1912. 

[I]  <9)  Appellant  complains  tbat  the  court 
wred  In  holding  that  Blossom  was  not  liable 
'  because  the  evidence  showed  that  be,  as  di- 
rector ot  the  W^b  Motor  Fire  Apparatus 
OfHupany*  failed  to  omnidy  with  tbe  oor^ 
p<nratIon  laws  of  Ibe  state  of  Ddaware  by 
not  adopting  the  method  therein  prescribed 
tor  effecting  a  dissolution  of  said  corporation. 

What  we  have  heretofore  said  regarding 
analgnment  of  error  marked  4  above  applies 
with  equal  force  to  this  contention.  How- 
ever, we  may  add  tbat  the  sale  of  the  stock 
of  the  Webb  Motor  Fire  Apparatus  Company 
to  G.  B.  Blakeslee  did  not  create  a  dissolu- 
tion of  that  conraratlon. 

We  are  of  the  opinion-  that  on  the  facts 
presented  In  tbe  record  the  finding  and  judg- 
ment of  the  circuit  court  of  the  city  of  St 
tiools  is  correct  The  Commissioner  recom- 
mends that  the  Judgment  be  affirmed. 

PER  CUItlAM.  The  oplnlim  of  BBUBBS], 
<S^  la  adopted  as  tbe  oi^nlon  <^  the  court 

Tbn  judgment  of  the  circuit  court  of  the 
dty  of  Bt  Louis  Is  accordingly  affirmed. 

lUffZNOLDS,  P.  3n  nnd  ALLEN  and  BBCE- 
BB.  JJ«  owcor. 


QERTH  T.  CHRISTY.    (No.  (6354.) 
(St.  Lonls  Court  of  Appeals.   UssonzL  May 

s,  wa.) 

I.  Brokers  «»88<2)— Whstlwr  dsfssdaat  esi- 
ptoyed  plalstlf  ta  sffeot  aa  sKcfeaat*  beM  for 
ttas  Jury. 

In  an  action  for  commission,  the  question 

whether  defendant  employed  plaintiff  broker  to 


.  OHBISTT  639 

S-W.) 

effect  an  exchange  of  lands  so  as  to  entllle 
plaintiff  to  conmdsslon  Mif»  under  evidence, 
for  the  juty.  ^ 

2.  Appeal  and  orA^  «s»98l— New  trial  «s»99 
—The  grantlsg  tf  sew  trial  for  sewly  discov- 
ered evMenoe  rests  larg^  la  dIssrstloB  of 

trial  ooert. 
The  granting  of  a  new  trial  on  tbe  ground 
of  newly  discovered  evidence,  which  la  an  ex- 
ceptional procedure,  reata  largely  in  the  discre- 
tion of  the  trial  court,  and  anj  doubt  as  to 
whether  the  discretion  haa  been  aoundlf  exer- 
cised is  to  be  resolved  in  favor  of  the  ruling. 

3.  Appeal  and  error  4=3MI-^ppellate  court 
will  iRterrere  with  deslal  of  sew  trial  os  the 
oreend  of  aewly  discovered  evldeaoe  osly  Is 

clear  oaae^ 

it  la  only  In  a  case  entirely  free  from  doubt 
that  the  appellate  court  will  interfere  with  the 
action  of  iJie  trial  court  in  denying  a  new  trial 
regueated  on  the  ground  of  newly  discovered 
evidence. 

4.  New  trial  «3>I02(9)--Oenlal  of  new  trial 
on  ground  of  newly  discovered  evldeaoe  aot 
an  abuse  of  discretion,  though  witnesa  was 
not  friendly  with  movant. 

The  denial  of  a  new  trial  on  the  ground  of 
newly  discovered  evidence  that  a  witness  who 
testified  at  tbe  former  trial  would  testify  that 
plaintiff,  a  real  estate  broker,  proposed  that  the 
witness  should  charge  defendant  a  commisrion, 
and  that  plaintiff  should  cbaq;e  the  other  party 
to  the  exdiange,  was  not  an  i^ase  of  discretion, 
though  defendant's  connael  made  affidavit  that 
he  and  the  witnesa  were  not  on  speaking  term^ 
and  that  the  witness  wo\ild  not  confer  with  liim 
prior  to  trial,  where  It  appeared  that  the  wit- 
ness answered  all  gaestiona  willingly  and  fully 
and  stated  his  connection  with  the  real  estate 
transaction,  so  tiiere  was  Buffi<rient  opportonily 
for  defendant  to  have  brought  out  the  alleged 
newly  diacovered  evidence. 

Appeal  from  Circuit  Court,  Clark  County ; 
N.  M  PettlnglU,  Judge. 
"Not  to  be  officially  publlahed." 

Action  by  Ed  A.  Gerth  against  3.  A. 
Christy.  From  a  Judgment  for  plaintiff  for 
part  of  the  relief  sought,  defOndant  appeals. 
Affirmed. 

J.  A.  Whiteside,  of  Kahofca,  for  appelant 
O.  T.  Llewellyn,  of  Kaboka,  fmr  refqiimdent 

BECKER,  J.  Plahi,tltt  brought  suit  In 
two  counts,  seeking  to  recover  $454.50  as 
a  commission  for  services  rendered  defend- 
ant as  a  real  estate  agent  In  an  exchange  of 
defeadant's  farm  for  another  farm. 

Upon  trial  the  Jury  returned  a  verdict  In 
favor  of  the  defendant  on  the  first  count 
and  in  favor  of  plaintiff,  In  tbe  sum  of  flOO 
on  the  second  count  From  the  Jndgmait  re- 
sulting the  defendant  In  due  course  appeals. 

It  appears  that  the  defendant  was  the 
owner  of  a  farm  which  be  desired  to  trade 
for  a  farm  in  tbe  school  district  In  whldi 
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hla  chlldroft  were  attending  sdiooL  Accord- 
ing to  plaintiff's  testlnHmy,  defendant  »Aed 
blm  "to  find  him  a  trade"  for  hla  farm, 
nils  1%  bowever,  denleii^y  tbe  defendant 
It  la  CMiceded  that  the  defendant's  farm 
waa  In  p(^t  of  fact  traded  for  the  farm  of 
one  H«U7  H<^edltz,  In  the  desired,  school 
dlatrict,  and  that  plalntifl  was  present  and 
took  part  In  the  n^tiatlons  pending  orer  the 
exchange  of  the  farms.  Plaintiff  claims  that 
in  the  negotiatlona  he  represented  the  de- 
fendant,  while  defendant  In  turn  claims  that 
he  thought  plaintiff  in  the  negotiations  was 
representing  Uoffedltz. 

[1]  Appellant  assigns  as  error  the  action 
of  the  learned  trial  court  in  refusing  his  In- 
struction in  the  nature  of  a  demurrer  offered 
at  the  close  of  ttw  mtlre  case.  TUB  p<^t  Is 
not  well  taken. 

Plaintiff  testified  that  the  defendant  re- 
quested plaintiff  to  "And  him  a  trade"  for 
his  farm,  and  it  Is  conceded  that  the  plain- 
tiff, through  his  efforts,  interested  Henry 
Hoffeditz,  who  was  the  owner  of  a  farm,  in 
the  matter  of  a  trade,  and  after  various  nego- 
tiations the  defendant  did  In  point  of  fact 
trade  his  farm  for  that  of  Hoffedlta.  While 
It  is  tme  the  defendant  d^ed  that  be  bad 
requested  plaintiff  to  find  a  trade  for  Ids 
farm,  and  that  throughout  tbo  negotlatloiis 
be  waa  of  the  beUef  that  be,  the  plaintiff, 
rflpresented  Hoffedltz,  the  evidence,  thouj^ 
conflicting,  dearly  makes  the  case  one  for 
13ie  Jury. 

[2-4]  In  the  defendant's  motion  for  new 
trial  one  ct  tbo  grounds  set  up  ttwrein  waa 
that  of  newly  discovered  evidence,  and  it  la 
here  urged  that  the  court  should  have  sus- 
tained tbe  mott<n  for  a  new  trial  on  that 
ground. 

Tba  alleged  newly  disoovered  erldmce  Is 
to  the  effect  that  one  OrandaU  would  teeti* 
ty  tbat  In  tiie  summer  of  1916,  about  the 
time  that  tbe  contract  tm  tbe  exdiange  of 
tbe  farms  of  the  defendant  and  Hoffedltc  was 
executed,  the  plaintiff  proposed  to  said  Cran- 
dall  that  be  (CrandalQ  should  charge  the  de- 
fendant a  commission  on  tbe  said  exchange 
ot  fiamu,  and  that  be  (Oertb)  would  charge 
the  said  Hoffedits  a  oommladon  on  the  deal. 
Xbe  motion  for  new  trial  recites  that  Qie  in- 
formation that  Orandall  would  testify  to 
these  facts  did  not  become  known  to  the 
plaintiff  or  bis  attorney  until  after  the  trial 
of  the  case  had  been  concluded.  The  af- 
fidavit of  said  C^andall  was  filed  In  support 
of  the  said  motion,  as  was  also  tbe  affidavit 
of  tbe  defendant's  attorney  to  tbe  effect  that 
the  said  Crandall,  though  he  bad  been  a 
witness  for  the  defendant  In  the  trial  of  the 
case,  had  not  been  on  speaking  terms  with 
said  defendant's  attorney  for  several  years 
prior  to  the  time  of  the  trial  of  said  case  knA 
had  refused  prior  to  the  date  of  the  trial  to 
confer  with  him  as  to  what  he  would  testify 
to,  but  that  tbe  aaid  OrandaU  told  him  he 
would  tell  what  he  knew  when  he  got  (m  the 


witness  stand;  that  tbe  only  Information 
that  he  bad  as  attorney  or  otherwise  with 
reference  to  what  said  Crandall  would  testify 
to  he  had  received  from  Us  client,  Christy, 
the  defendant  In  tlte  caae;  tliat  he  had  ex- 
amined tbe  said  OrandaU  wh^  he  was  on  tiie 
stand  as  a  witness  as  to  all  matten  wbldi 
had  been  so  repwted  to  him;  and  that  It 
was  only  four  days  after  the  trial  that  he 
learned  that  Crandall  would  testltr  to  the 
facta  set  forth  In  the  motlcm  for  nenr  trlaL 
With  reference  to  tbe  granting  of  motions 
for  new  trial  on  the  ground  of  newly  die* 
covered  evidence  Judge  Sherwood,  speaking 
for  our  BuEVone  Courts  In  tbe  case  of  Cook 
v.  St.  Louis  tt  Keokuk  B.  B.  Co.,  B6  Mo.  880^ 
said: 

"Coming  as  they  must  from  tiiose  who  have 
been  made  to  bite  the  dust  in  the  fOmm,  and 
are  writlilag  under  tiie  tortnres  «f  a  recent  and 
unaccepted  defeat,  it  is  to  be  observed  that 
Utey  are  regarded  witb  a  JeaUms  eye*  and  c<m- 
atmed  with  remarkable  atiictnees  by  the  courts^ 
who  invariatdy  hold  that  they  should  be  toler- 
ated, not  encouraged,  viewed  with  avertion 
rather  than  favor,  granted  as  an  exception,  and 
refused  as  a  rule.  •  ♦  •  The  granting  of 
new  trials  because  of  evidence  snbaequentlj 
discovered  resto  for  tbe  most  part  with  tbe 
trial  court;  and  any  doubt  as  to  whether  the 
discretion  vested  In  tMs  regard  In  that  tzibn- 
nal  has  been  soundly  exerdsed  Is  to  be  resdved 
in  favor  of  Its  ruling.  It  is  only  in  a  case  tn.- 
tirely  free  from  any  element  of  uncertain^  as 
to  the  impropriety  of  such  mling  tliat  appellate 
courts  feel  themselves  called  upon  to  interfere. 
People  V.  Superior  Court  of  New  YoA  [&  Wend. 
114,  and  cases  dted].  •  •  •  *• 

The  record  discloses  that  Edward  OrandaU, 
as  a  witness  for  defendant,  among  otbw 
things,  testified  that  he  occasionally  did  a 
real  estate  business  and  had  gladly  given  him 
his  aid  to  bring  about  an  exchange  ot  farms 
between  Christy  and  Hoffedits  without  any 
intention  of  diarging  for  bis  services.  In 
that  he  was  anxious  to  have  Christy  living 
nithlu  their  school  district;  that  while  be 
had  taken  Christy  to  look  over  tbe  H<Aediti 
farm  be  had  not  been  Instrumental  in  dos- 
ing tiie  deal;  that  ha  renundwred  a  oi»> 
versation  between  idalntUf  and  defendant  In 
which  plaintiff  (Gerth)  said  he  was  going 
over  to  Dlinols  to  see  a  man  wbo  owed  blm 
some  money,  and  that  inasmuch  as  Hoffedlti 
was  IMng  withtu  a  short  distance  of  tbla  man. 
he  (Oerth)  would  nm  down  and  see  blm  wbUe 
he  was  there;  that  he  did  not  remonber 
whether  Cttirlaiy  requested  Gertli  to  talk  to 
Hoffedits  when  be  made  that  trip  or  not 
In  answer  to  tbe  question,  *'Do  yoa  know 
whethw  or  not  Christy  emidoyed  Gerth  to 
make  the  exchange  of  farms  with  Hoffedits?" 
he  answered: 

"No;  I  don't  know.  Q.  Was  Oerth  interest- 
ed in  making  an  exchange?  A.  Yes,  dr;  I 
tliink  he  took  quite  a  good  deal  of  interest 
in  it'* 
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Crandall  further  testified  that  Christy 
came  to  see  him  and  find  oat  if  he  owed  him 
Knything  for  his  services  la  the  matter  and 
told  blm  he  did  not,  and  when  asked  as  to 
ichetber  anytlilng  was  said  about  Oerth  bj 
Christy  at  that  time  he  said: 

**Xo;  I  don't  think  so;  not  to  my  memory. 
Q-  At  any  other  time?  A.  Yes;  there  was,  at 
^(r.  Gerth's  request;  I  mentioned  to  Christy 
that  he  was  expecting  a  commission  or  some 
pay  out  of  it;  he  is  expecting  pay  for  Ms  work. 
Q.  What  was  the  conversation  between  Cbiis- 
ty  and  yon?  A.  It  was  Tery  little;  Jnst  a  few 
words.  Ghristy  said  he  didn't  employ  him  and 
didn't  owe  him  anything." 

In  view  of  the  record  we  are  of  the  opin- 
ion that  It  sufficiently  appears  that  ample 
o[>portiuitty  was  afforded  def^idant  during 
the  examination  to  have  brought  out  fuUy 
any  and  ail  information  that  the  witness 
Crandall  had  upon  the  subject  In  question. 
Judging  from  Crandall's  testimony,  he  was  a 
fair  and  impartial  witness  and  answered  all 
questions  put  to  him  willingly  and  fully. 
And  thia  waa  evidently  the  view  the  learned 
trial  court  took  of  the  matter  as  evidenced 
by  the  fact  that  defendant's  motion  for  new 
trial  was  overruled.  In  the  light  of  all  the 
facts  In  the  cas^  we  are  unwilling  to  rule 
that  the  trial  court  abused  its  discretionary 
power  in  an  art>itrar7  or  wrongful  manner. 

Holding,  as  we  do,  that  there  waa  substan- 
tial testimony  sufficient  to  take  the  case  to 
the  Jury,  and  that  there  were  no  errors  com- 
mitted by  the  trial  court  which  affected  ttie 
merits  of  the  case,  the  judgment  should  he, 
and  the  same  Is  hereby,  affirmed. 

AIjLEN.  p.  J.,  concura. 
DAUiaS,     not  slttins. 


la  re'  SCHILL'S  ESTATE. 
NEWELL  V.  SCHILL. 


(H:  18338.)  ' 

(St.  Louis  Court  of  Appeals. 

May  3,  1921.) 
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Jiidgsient  «=9342(2)-^adflmeBt  nakisfl  allow- 
anoe  to  widower  as  separate  property  oould 
sot  be  set  aside  after  term. 

Order  of  the  probate  court,  made  at  the 
June  term,  1015,  making  an  allowance  to  a 
widower  from  his  deceased  wife's  estate  as  his 
atisolate  property,  not  changed  or  appealed 
from  during  the  term  specified  by  the  statute 
resrarding  appeals  from  the  probate  court.  Rev. 
St.  1909,  g  290,  was  a  final  judgment,  and  at 
tbe  snbseqaent  December  term  the  probate 
coart  eoold  not  by  soBtainlng  exceptions  to  the 
settlement  filed  1^  sach  widower  as  executor  of 
his  wife's  deceased  administrator  set  aside  the 
allowance  made  to  him  at  the  previous  term. 


Appeal  from  St  Louis  Circuit  Court;  Wil- 
son A.  Taylor,  Judge. 
"Not  to  be  officially  published." 

In  the  matter  of  the  estate  of  Magdalena 
Sdilll,  deceased,  whaeSn  Julius  SdiUl,  as 
executor  of  tbe  will  <tf  Martin  ScMO,  deceas- 
ed, admlnistratm*  of  the  estate  of  Magdalena 
Sebtll,  filed  settlemoit  In  the  probate  court, 
to  which  James  P.  Newell,  public  administra- 
tor, excepted.  From  Judgment  fbr  tlie  pnUlc 
administrator,  the  executor  appeals.  Judg- 
ment reversed,  and  cause  remanded,  with  di- 
rections to  enter  Judgment  ovnrraUng  exc^ 
tlmis  filed  to  the  settlemeat. 

Eoenig  &  Eoenlg,  of  St  Louis,  for  aivel- 

laot 

Jones,  Hocker,  Sullivan  &  Angert,  .<tf  St 
Louis,  for  re^ondent 

BIOGS,  C.  Marthi  SdilU  was  the  widower 
of  Magdalena  SddU,  deceased,  and  sdmlnlS' 
trator  of  her  estate.  Upon  the  deatb  oi  Mar- 
tin SehlU,  Julius  Schlll,  as  executor  of  the  last 
will  of  said  Martin  SdUU,  filed  a  settlemoit 
In  the  iHUbate  court  dunring  the  nature  and 
kind  of  assets  that  sold  Martin  SdilU  had  hi 
his  hands  as  admlntstratw  of  tbe  estate  of 
MagdaloiB  SchlU.  James  P.  New^  public 
administrator,  who  had  taken  diarge  of  tbe 
estate  of  said  Magdalena  SdilU,  filed  exc^ 
tlons  to  this  settlraient  and  ther^y  arose 
the  controversy.  ' 

Tbe  only  question  In  controversy  between 
the  parties  involves  the  right  of  Martin  Schlll 
to  take  $400  out  of  the  assets  of  the  estate  of 
his  deceased  wife  under  the  provision  of  sec- 
tion 120,  R.  8.  of  Mo.  1909,  then  In  force, 
which  amount  was  duly  allowed  to  him  by 
order  of  the  probate  court,  and  to  retain  same 
as  bis  absolute  property.  In  view  of  the  fact 
that  said  Martin  Schlll  during  his  lifetime 
and  by  order  of  the  probate  court  received 
the  sum  of  $1,000  as  a  partial  distribution  out 
of  the  assets  of  the  estate  of  his  deceased 
wife;  said  sum  bdng  allowed  to  him  by  rea- 
son of  his  rl^t  to  have  a  child's  share  in  said 
estate  as  provided  by  the  statutes. 

The  probate  court  and  the  circuit  court  up- 
on appeal  sustained  the  exceptions  and  or- 
dered Julius  Schlll,  executor  of  Martin  SchiU, 
to  restate  the  settlement  of  the  account  of 
the  deceased  administrator  up  to  the  time  of 
his  death,  omitting  therefrom  the  item  of 
$400  for  which  he  took  credit 

After  the  customary  preliminaries,  Julius 
Schill  as  such  executor  has  duly  perfected  an 
appeal  to  this  court. 

It  appeared  that  Marthi  Schlll  In  his  life- 
time, and  while  in  charge  of  tbe  estate  of  his 
wife,  filed  his  formal  application  in  tbe  pro- 
bate court  for  an  allowance  of  $400  as  his  ab- 
solute property  under  section  120  of  the  Stat- 
tutes  of  1009.  On  June  28,  1915.  and  during 
the  June  term  of  that  court,  an  order  was 
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made  sastalnlng  tbe  application,  and  the  wid- 
ower was  duly  allowed  $400  as  his  absolute 
propettj.  No  appeal  was  prosecated  from 
this  ordOT  making  the  allowance  within  the 
8tatut»r7  period.  Thereupon  the  said  Martin 
SdiUI  appnv>rlated  to  his  own  use  the  said 
sum  of  $400  out  ot  the  estate,  and  after  his 
death,  as  stated,  his  executor  filed  the  settle- 
ment of  Martin  SchlU  as  such  administrator 
of  hia  deceased  wife,  showing^  that  said  sum 
had  been  retained  -by  said  Martin  Schlll. 
This  settlemoit  was  filed  In  the  probate  court 
at  the  December  tenn,  1915,  and  on  Januair 
10, 1919.  Thereafter  exc^tl(»is  were  filed  to 
tile  settlemeait,  and  for  the  first  time  the  ques- 
tion was  raised  as  to  the  right  ot  said  Martin 
Schlll  to  take  tbe  $400  as  his  absolute  prop- 
erty made  to  htan  uoAer  the  order  of  the  iMro- 
bate  court  wlthoat  dedocdng  same  from  bis 
share  In  the  estate  of  his  deceased  "trite. 

As  stated;  tbe  order  of  the  probate  court 
made  at  the  June  term,  1016,  making  tbe  al- 
lowazioe  to  saU  Martiu  ScblU  as  his  absolute 
pnverty,  was  nerer  thereafter  dianged  or 
appealed  fhHn  during  the  time  specified 
the  statnte  regudlng  appeals  from  the  pro- 
bate court  <8ecUoa  280,  R.  S.  1009).  Tbere- 
aftor  at  the  Bubseqnent  Decembw  term  the 
probate  court  by  sostalnlng  exertions  to  the 
settlement  filed  by  JuUns  flchill.  executor, 
thereby  In  effect  set  aside  the  allowance  re- 
ferred to.  Tbia  appellant  contends  was  be- 
yond the  jurisdiction  of  tbe  court,  as  the-^r- 
der  ot  allowance  was  a  filial  Judgment  after 
the  lapse  of  the  tenn. 

In  Re  Estate  of  Fritch«  170  Ma  App.  434, 
164  S.  W.  669,  this  court  held  that  the  action 
at  the  probate  court  In  allowing  a  widow  a 
sum  ot  money  in  Uen  of  a  year's  ^visions 
aa.  authorized  by  section  116,  R.  S.  1900.  was 
a  final  judgment  and  could  not  thereafter  at 
a  subsequent  term  be  modified  by  the  probate 
court.  As  was  bdd  In  that  case.  It  Is  dear 
that  the  allowances  to  the  widow  or  widower 
of  $400  as  absolute  jwoperty  come  within  the 
same  category  as  allowances  In  lien  of  provi- 
sions provided  for  In  sections  114  and  116. 

Respondent  has  not  favored  us  with  any 
brief  attempting  to  justify  the  action  of  the 
probate  court  and  the  circuit  court  It  ap- 
pears under  the  Fritch  Case  that  this  allow- 
ance became  a  final  judgment  after  the  lapse 
of  the  term,  and  hence  the  probate  court  was 
without  power  thereafter  to  set  the  order 
aside.  It  results  that  the  judgment  of  the 
circuit  'Court  should  be  reversed,  apd  the 
cause  remanded,  with  directions  to  enter  a 
judgment  overruling  the  exceptions  filed  to 
the  settlement  of  Julius  Schlll  as  such  execu- 
tor, and  that  same  should  be  certified  to  the 
pr<A>ata  court  of  the  dty  of  8t  Louis. 

PE7R  CURIAM.  The  foregoing  opinion  of 
BIGGS,  is  adopted  as  tbe  opinion  ot  the 
oourt. 


The  jndgmott  of  Ibe  dicalt  eoart  Is  a» 
cordingly  rerersedt  &ud  tha  cause  ramanded, 
with  dlrecUons  aa  recoaunended  by  tiie  Con^ 
missioner. 

ALLEN,  P.  J.,  and  BXX^BB»  ooneur. 
DAUilS,  J.,  not  sitting. 


CARROLL  et  al.  v.  MURPHY  at  iL 

(No.  17214.) 

(St.  Louis  Oonrt  of  Apnoals.  MisaonrL  May  S, 

192L) 

'I.  Wins^»52(l)— Binlea  oa  prspoMats  as  is 
Issue  of  sanity. 
Under  Bev.  St  1910^  f  621«  the  bardeo  ii 
on  proponents  vi  a  win  to  show  testator  was  of 
sound  mind  at  tii«  time  the  wfn  was  made. 

Z  Wilis  ^s^7— Courts  may  perMnpterily  Is- 
stnnt  OR  laok  of  oapaetty  if  evMaaee  peralts. 

In  will  contests,  conrts  may  give  a  perenp- 
tory  InBtmctidn  When  there  la  no  snhstantial 
evidence  to  sustain  tbe  issue  of  mental  eapac' 
Ity  to  make  a  wHl. 

3.  Wilis  «:s>324(2)— Issue  ef  Inaalty  for  Jnry 
oa  sabstaatial  evldssoe. 

If  there  was  any  substantial  evidence  tend- 
ing to  show  that  testatrix  was  sane  when  At 
made  her  will,  tbe  issue  of  her  eanity  sbonii 
have  been  sabmltfted  to  tbe  jozy. 

4.  Wills  19=3324 (2)~Evldeftce  bold  to  mtkt 
prima  facie  ease  of  testatrix's  mental  oapie- 

ity. 

In  suit  by  testatrix's  brothers  to  set  and* 
her  will  for  mental  vnsonndness,  evidence  AeW 
seffldent  to  make  ont  a  prima  facie  case  tlut 
testatrix  bad  mental  capacity  to  make  a  wOi, 
tending  to  show  that  testatrix  knew  wbat  prsf- 
erty  slie  had,  the  names  of  tbe  persons  natnrailr 
within  the  range  of  her  liounty,  etc.,  so  tliat  tlw 
question  ot  her  eapaeitr  to  make  a  will  wii 
for  the  Jnry. 

Appeal  frcan  St  Louis  Oircalt  Ckmrt;  Yie- 
tor  H.  Falkenhalner,  Judge. 
"Npt  to  be  officially  published." 

Suit  by  John  Carroll  and  otbera  against 
Mary  Murphy  and  others.  Verdict  for  plain- 
tifFs,  and  ttom  an  order  granting  def^idanti 
new  trial,  plain  tlffk  appeal.  Afllrmed. 

Bobt  M.  Zeppenf^  of  8t  Looia,  ftr  ap- 
pellautB. 

Fruik  H.  Fisse  and  Hecay  H.  Obersebtipt 
both  of  St.  Lottls,  for  respondentBL 

BRUERE,  a  This  Is  a  suit  to  aet  aside 
the  will  of  Mary  OarroU.  The  validly  of 
the  testament  Is  assailed  od  two  grounds: 
First,  because  the  testatrix  was  not  pos- 
sessed of  a  sound  mind  at  the  time  tbe  ^wili 
was  made.  Second,  becauae  the  will  was  pro- 
cured through  the  undue  Influoice  of  tbe 
dtf  endanta.  Maty  Mnr]^  and  Mr*.  B.  WU- 
stm. 
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The  plaintiffs  are  brothers  of  the  testatrix. 
The  defendant  Bllen  Sullivan  is  the  sister, 
the  d^endants  Baioi  and  Nora  Sullivan  are 
nieces,  and  the  defendant  John  .Carroll  Is  a 
aeptiew,  of  the  testatrix.  Said  defendants, 
together  with  the  defendants  Mary  Murphy, 
Mrs.  B.  Wilson  and  Francis  GllflUan,  are 
also  l^iateea  under  said  will. 

The  wlU  is  in  words  and  figures  as  follows : 

I,  Mary  Carroll,  sln^e  and  nnmarried,  of 
dty  of  St.  Louis,  Iflssonri,  make  and  dedare 
this  my  last  will. 

I  direct  the  pajmeBt  of  all  my  just  debts  and 
fimeral  expenses  and  expenses  of  last  illDess. 

I  beqaeath  two  hundred  dollars  ($200.00)  to 
Father  Gilfillan,  of  the  New  Cathedral  Parish. 
St.  lionis,  Mo.,  on  lindell  boulevard  for  maases. 

I  bequeath  five  hundred  dollars  ($900.00)  each 
to  my  consio,  Mrs.  Mary  Murphy,  mj  sister,  El- 
len Sullivan;  my  nephew,  John  Carroll. 

I  bequeath  two  hundred  dollars  ($200.00)  to 
lira.  B.  Wilson,  SOTS  IMmar  avenue. 

I  bequeath  one  dollar  ($1.00)  to  each  of  my 
toothers,  John,  Maurice,  and  Tom  Carroll. 

All  the  remainder  of  my  estate  I  give,  be- 
queath and  devise  absolutely,  share  and  share 
alike,  to  Ellen  and  Nora  Sullivan,  the  two 
dau^ters  of  ny  sister,  Ellen  Snllivan,  county 
Kerry,  Ireland. 

I  nominate  end  appoint  my  friend.  Miss  Kate 
Bilartin,  executrix  of  this  my  last  will  and  re- 
quest she  be  not  required  to  iflve  any  bond  as 
ancb. 

In  witness  whereof,  I  have  hereunto  set  my 
kand  and  seal  this  aSth  of  February,  ISIS. 

her 

Mary  X  CarroU.  [Seal.] 
inark 

Henry  H.  Oberschelp,  Witness. 
Signed,  sealed,  declared  and  published  as  her 
last  will  and  testament  by  said  testatrix  Mary 
Carroll,  in  our  presence  and  we.  In  her  pres- 
ence and  at  her  request  subscribe  our  names 
as  witnesses.  Forest  H,  Staley,  M.  D. 

Henry  H.  Oberschelp. 
Dorothy  B.  Wright. 

At  the  trial,  in  support  of  the  will,  the  de- 
fendants introduced  the  attesting  witnesses. 
Dr.  Forest  H.  Staley  and- Dorothy  B.  Wright. 
They  testified  to  the  execution  of  the  will  its 
atteatatitm  In  the  manner  and  form  provided 
by  the  statute,  and  the  sanity  of  the  testatrix. 
The  defmdants  also  introduced  the  will  and 
rested. 

Thereupon  the  court,  over  objections  of  the 
defendants,  gave  to  the  jury  a  peremptory  in- 
struction for  the  plaintiffs,  requiring  the  Jury 
to  find  that  the  paper  writing  In  question 
waa  not  the  last  will  and  testament  of  Mary 
OarrolL  The  Jury  returned  a  vordict  in  ac- 
eordance  with  said  instruction. 

DeCendanta  In  due  time  filed  their  motion 
for  a  new  trial  which  was  sustained  by  the 
court.  From  the  ord»  gnuttng  a  new  trial 
I^aintlfBs  appealed. 

The  wiiy  point  presented  is  whether  or  not 
the  lower  court  orred  in  holding,  by  its  order 
granting  a  new  trial,  that  the  question  of  tes- 
tamentary capacity  of  the  testatrix  abonld 
hMM  bean  aubinittea  to  tlia  Jai7« 


V.  MURPHY 

a.w.> 

Appellants*  sole  ctmtention  is  that  the  pro- 
ponents did  not  make  out  a  prima  facie  case 
because  they  failed  to  show  that  the  testa- 
trix was  of  sound  mind  at  the  time  the  will 
was  executed. 

[1]  Under  the  provisions  of  section  521, 
Revised  Statutes  of  Missouri  1919,  the  bur- 
den is  on  the  proponents  of  the  will  to  show 
that  the  testator  was  of  sound  mind  at  the 
time  the  will  was  made.  Bensberg  v.  Wash- 
ington University,  251  Mo.  641,  158  S.  W. 
830;  Turner  v.  Butler,  253  Mo.  loe.  dt  215, 
161  S.  W.  745;  Balak  v.  Susanka,  iSZ  Mo. 
App.  458,  168  S.  W.  650. 

[2]  In  will  contests  courts  may  give  a  per- 
emptory Instruction  when  tliere  is  no  sub- 
stantial evidence  to  sustain  the  Issue  of  men- 
tal capacity  to  make  the  wilL  Teckenbrock 
V.  McLaughlin,  209  Mo.  539,  108  S.  W.  46; 
Bensberg  v.  Washington  University,  supra; 
McFadln  v.  Catron,  188  Bfa  197,  38  8.  W. 
932,  39  S.  W.  771. 

[3]  If  there  was  substantial  evidence  in- 
troduced In  this  case,  showing  that  the  testa- 
trix was  sane  at  the  time  she  executed  the 
will,  then  this  issue  should  have  been  sub- 
mitted to  the  Jury.  On  this  question,  pro- 
ponents introduced  the  two  subscribing  wit- 
nesses. Dr.  Forest  Hairy  Staley  and  Dorothy 
B.  Wright 

In  substance  Dr.  Forest  Henry  Staley  tes- 
tified he  was  a  physician  at  Barnes  Hospital 
on  February  28,  1918.  On  the  morning  of 
said  day,  at  about  9  <^clock,  Mary  Carroll, 
the  testatrix,  was  brought  to  said  hospital 
In  a  very  burned  and  very  severe  conditlw. 
He  examined  her,  and  found  that  she  could 
not  live,  because  of  the  extensive  bums.  "It 
was  found  that  she  was  a  Catholic,  and  a 
priest  was  summoned  to  look  after  her  rel^- 
ious  side  and  about —  she  mnalned  in  about 
the  same  condition,  and  when  she  came  in 
she  was  perfectly  conscious,  and  re^iOQded  to 
questions  readily.  Her  mind  was  clear  and 
alert."  Between  12  and  1  o'clock  he  went  to 
see  her  again,  and  asked  her  if  she  did  not 
want  to  make  a  will,  and  ahe  told  him  that 
she  did,  and  he  called  the  head  nurse,  and 
she  took  the  dictation  of  the  will.  The  win 
was  drawn  ap.  He  got  all  the  facts  from 
the  testatrix.  Mary  Carroll  signed  the  will 
in  presence  of  the  sobcriblng  wituesaes. 
While  witness  was  drawing  up  the  will  he 
wanted  a  lawyer  to  check  up  his  work,  and  a 
call  was  put  In  for  Mr.  Oberschelp.  Before 
Mr.  Oberschelp  came  the  will  was  completed, 
it  was  read  to  Mary  Carroll,  and  after  she 
read  It  she  signed  it.  Soon  after  Mr.  Obers- 
chelp came  the  wiU  was  shown  to  him,  and 
he  noticed  that  no  provision  had  been  made 
therein  for  an  executor,  and  be  auggested 
that  another  will  be  drawn  up,  and  an  execu- 
tor be  nam€4  therein.  The  question  was  put 
to  the  testatrix  whom  she  wanted  as  execu- 
trix, and  she  named  Mary  Murphy.  She  was 
told  that  Mary  Uurphy  could  not  act,  because 
sbs  wms  ft  married  wtama,  and  she  then 
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named  Kate  Martin.  Mr.  Oberschelp  then 
wrote  the  second  will,  which  Is  the  will  in 
question.  The  provisions  !n  the  second  will 
are  the  same  as  in  the  first  will.  After  this 
Becond  will  was  written,  it  was  read  to  Mary 
Carroll,  and  then  handed  to  her.  and  she 
read  it,  and  said  that  It  was  her  last  will  and 
testament,  following  which  she  signed  It  in 
the  presence  of  the  subscribing  witnesses. 
The  witnesses  to  the  will  signed  it  at  tes- 
tatrix's request.  Mary  Carroll  was  over  21 
years  of  age.  On  cross-examination  witness 
testified  that  Mary  CarroU  told  witness  when 
she  was  making  the  will  what  property  and 
money  she  had.  He  wrote  the  words  in  the 
first  will,  "I,  Mary  Carroll,  being  of  dear 
mind  and  with  full  conscience,"  and  meant 
by  that  statement  that  Mary  Carroll  **waa 
conscious  and  her  mind  was  clear — certainly, 
from  the  way  she  responded  to  questions  and 
the  way  she  engaged  in  conversation."  Miss 
Bridge  took  the  dictation,  and  everything  he 
dictated  he  got  from  Mary  Carroll.  He  asked 
Mrs.  Carroll  how  she  wanted  to  dispose  of 
her  property  and  her  money,  and  she  told 
him  and  started  out  by  saying,  "I  give  five 
hundred  dollars  to  my  cousin,  Mary  Mur- 
phy," etc..  Just  in  the  way  the  will  is  written. 
"Sbe  told  me  how  many  brothers  she  had, 
and  named  them,  and  that  one  was  a  police- 
man, who  lived  in  the  city."  She  mentioned 
a  Mrs.  Wilson,  her  cousin.  He  wrote  down 
the  persons  sbe  mentioned,  and  the  amounts 
she  desired  to  give  each,  exactly  as  she  gave 
them  to  him.  Mr.  Oberschelp,  the  attorney, 
came  not  later  than  15  minutes  after  be  drew 
up  the  first  will.  It  took  just  a  few  min- 
utes to  write  and  execute  the  second  will.  It 
was  executed  In  15  or  20  minutes  after  tte 
attorney  came.  Mary  Carroll  realized  she 
was  going  to  die ;  she  asked  for  the  priest. 
There  was  a  slight  dlfTerence  In  the  condition 
of  Mary  Carroll  between  the  period  from  9 
o'clock  to  1:S0  and  the  period  from  1:30  to 
the  time  she  died.  She  began  to  have  diffi- 
culty In  breathing  about  8  o'clock.  She  died 
of  shock.  The  symptoms  of  the  severe  shock 
did  not  come  on  until  just  preceding  her 
death.  Mary  Carroll  was  able  to  articulate 
up  to  the  time  she  died.  She  died  about  4 
o'clock.  He  saw  her  about  10  minutes  before 
she  died,  and  she  was  still  able  to  talk;  she 
asked  for  a  drink  of  water.  Mary  CarroU 
was  apparently  not  In  much  pain.  She  was 
asked  if  she  was  Id  much  pain,  and  she  an- 
swered she  was  not.  The  second  will  was 
executed  about  2  o'clock. 

On  redirect  examination  witness  testified 
he  never  knew  Mary  Carroll  before  the  day 
he  saw  her  at  the  Barnes  Hospital.  Wit- 
ness asked  Mary  CarroU  how  much  she  de- 
sired to  bequeath  her  brothers,  and  she  re- 
plied, "I  don't  care  to  give  them  anything." 
Witness  told  her  she  would  have  to  give 
them  something  In  order  for  the  will  to  be 
legal,  and  she  said  sbe  would  leave  a  dollar 
to  each  ot  than,   Every  bit  o£  Infoimatbm 


witness  got  for  the  preparation  of  the  will  he 
got  solely  from  Mary  Carroll.  Mary  Carroll  of 
her  own  free  will  volunteered  every  bit  of  in- 
formation that  appears  in  the  wilL  She  told 
witness  she  had  money  in  the  bank  and  some 
Liberty  Bonds  beMdes.  Mary  Carroll  told  the 
sabs<^bln{f  witnesses  to  the  will  to  sign  the 
wIU  as  witnesses,  and  after  the  will  was  read 
to  her  it  was  handed  to  her,  and  she  read  it 
and  made  her  mark  and  said  that  it  was  her 
last  will  and  testament. 

In  substance  Dorothy  E.  Wright,  a  student 
nurse  at  Baraes  Hospital,  testified  that  she 
saw  Mary  Carroll  about  2  o'dodc  on  the  day 
the  will  was  executed.  She  saw  "Mr.  Ober- 
schelp recopylng  the  win,  and  when  he  got 
through  he  read  it  carefully  to  Mary  Carroll, 
and  asked  her  If  she  agreed  to  aU  the  de- 
tails, and  if  it  was  the  way  she  wanted  it,  and 
she  indicated  in  the  affirmative  that  she  was 
perfectly  satisfied  with  it,  and  then  he  asked 
her  if  she  wished  Doctor  Staley  and  myself 
to  witness  it,  and  she  Indicated  again  in  the 
afilrmatlve."  Mary  CarroU  signed  the  will  in 
witnesses'  presence,  and  she  attested  it.  Tes- 
tatrix was  asked  by  Mr.  Oberschelp  if  she 
wished  to  leave  anything  more  to  her  broth- 
ers, and  she  answered  in  the  negative.  Wit- 
ness was  not  sure  whether  Mary  Carroll  said 
yes  or  no,  or  whether  she  merely  nodded,  in 
response  to  Mr.  Oberscbelp's  question. 

On  cross-examination  witness  testified 
when  she  got  there  all  the  business  of  mak- 
ing the  will  was  over  and  testatrix  was  mere- 
ly answering  questions  with  a  word  or  a  nod, 
she  was  able  to  say,  "yes  or  no."  Witness 
saw  Mary  Carroll  sign  two  wills.  'Testatrix 
had  to  he  questioned  as  to  aU  the  provlslona 
that  were  made,  and  In  a  measure  she  was 
aroused  to  respond." 

The  requisite  test  of  mental  capacity,  suffi- 
cient to  make  a  valid  wiU.  as  laid  down  by 
oar  Suiweme  Court,  is: 

"The  rale  In  this  state  is  that  one,  who  U 
capable  of  comprehending  aU  bis  property  and 
all  persons  who  reasonably  come  within  the 
range  of  his  bounty,  and  who  has  sufficient  in- 
telligence to  understand  his  ordinary  basiness, 
and  to  know  what  disposition  he  is  making  of 
his  property,  has  sufficient  capacity  to  make  a 
will."  Holton  V.  Cochran,  208  Mo.  loc.  cit.  410, 
106  S.  W.  1064;  Coach  v.  Gentry,  113  Mo.  loc. 
dt  SS5,  20  S.  W.  890;  Biggin  v.  Westmmster 
College,  160  Mo,  loc.  cit  579,  61  S.  W.  808: 
Mowry  V.  Norman,  223  Mo.  loc.  dt  474^  122 
S/  W.  T2i;  Winn  v.  Grter,  217  Mo.  loc.  dL 
445,  117  8.  W.  48;  Sehr  v.  lindemann,  153  Mo. 
loc.  dt.  288.  54  S.  W.  587;  Marthi  v.  Bowdeni, 
158  Mo.  379,  6»  S.  W.  227;  Byrne  f.  Wnlktf 
son.  264  Mo.  loc.  dt  120;  162  &  W.  ITL 

[4]  Measured  by  ihe  above  teat  we  think 
the  evidence  was  suffldoit  to  make  out  a 
prima  fade  case  that  the  testatrix  bad  raflt- 
dent  mental  capacity-  to  make  a  will. 

Dr.  Staley  stated  the  facts  and  acta  of  the 
testatrix,  connected  with  the  making  of  fbo 
will;  these  tended  to  Ktunr  ttat  tlu  testa- 
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trix  knew  what  property  the  had,  the  names 
of  tbe  pereons  who  natnraUy  came  within  the 
range  of  her  bounty,  and  the  disposition  she 
was  making  of  her  property.  He  testified 
that  the  testatrix  told  htm  that  her  property 
consisted  of  money  In  bank  and  liberty 
Bonds.  No  effort  was  made  to  prove  that 
the  Information  given  him  was  not  tme.  The 
testatrix  further  gave  Dr.  Statey  the  name 
of  her  relatives.  The  persons  mmtloned  by 
her  are  the  persons  stated  in  tbe  potlticm 
as  the  heirs  of  tbe  testatrix. 

Dr.  Staley  testified  that  tbe  testatrix-  of 
her  own  free  will  volunteered  every  bit  of  in- 
lormatim  that  appears  in  the  will;  that  he 
wrote  down  the  persons  she  mentioned  and 
the  amounts  she  desired  to  bequeath  to  each, 
exactly  as  she  gave  them  to  him;  that,  in  tell- 
ing blm  what  she  desired  to  give  each  Tega- 
tee,  she  used  the  words,  "I  give  five  hundred 
dollars  to  my  cousin,  Mary  Mvuetby,"  «tc^ 
Just  In  the  way  the  will  Is  written. 

After  the  wUl  was  read  to  the  testatrix 
she  read  it,  and  said  it  was  her  last  will  and 
testament.  Dr.  Staley  testified  that  her 
mind  was  clear  and  alert  when  she  came  to 
the  hospital,  and  that  there  was  but  a  slight 
change  In  her  condition  until  just  a  few  min- 
utes before  she  died.  This  evidence  tended  to 
show  that  testatrix  knew  the  business  she 
was  engaged  In  and  the  dlsvositton  she  was 
making  of  her  property. 

We  think  tbe  evidence.  Introduced  at  the 
trial,  was  sufficient  to  make  out  a  prima  fade 
case,  and  that  the  question  as  to  the  testa- 
trix's mental  capacity  to  make  a  will  was  for 
the  jury  to  decide. 

Tbe  action  of  tbe  lower  court  sustaining 
the  motion  for  a  new  trial  was  proper  and 
should  he  affirmed,  and  the  Commissioner  so 
recommends. 

PER  CURIAM.  Tbe  opinion  of  BRtJERE, 
C,  is  adc^ted  as  the  opinion  of  tbe  court. 

The  Judgment  of  the  circuit  court  of  tbe 
city  of  St.  Louis  is  accordingly  affirmed. 

ALI^N,  P.  J.,  and  BEC^B,  concur. 
DAUES,       not  sitting. 


VOGELSANG  at  A  v.  BOARD  OF  EDUCA- 
TION OF  CITY  OF  CAPE  GIRAR- 
DEAU.   (No.  I63S0.) 


<St.  Lonls  Covit  of  Appeals. 

7,  1821.) 


Miisoiizi.  June 


I.  Appeal  and  error  ^882(12)— No  oom- 
plaJnt  of  error  la  Instmctlon  adopted  by  oom- 
plaJnaat. 

Appellant  will  not  be  heard  to  complain 
about  an  errof  in  an  Instruction,  where  he 
adopted  the  same  error  in  his  own  instructions. 


2.  Schools  aad  sohool  dlitrktlt  Clause 
la  constniotion  coitraot  relating  to  Intar- 
anoa  held  not  to  Include  derrlok. 
A  section  of  a  contract  to  construct  a 
school  bolldtakg,  requiring  the  ■eho<d  board  to 
take  out  Insnranee  to  cover  "tSl  work  incor- 
porated in  the  bnildfaaf  and  all  material  for  the 
firm  in  or  about  the  premises,"  did  not  indnde 
a  derrick  owned  by  the  contractors  and  fur- 
nished and  used  by  them.  • 

Appeal  from  Cape  Girardeau  Court  of  Cdiih 
mon  pleas ;  John  A.  Snider,  Judge. 
"Not  to  be  officially  published." 

Action  by  August  Vogelsang  and  Hairy 
Vogelsang,  composing  ttie  firm  of  Vogelsang 
Bros,  Gonstmctlon  Oompany,  against  the 
Board  of  Education  of  the  City  of  Oape 
Girardeau.  Judgmoit  for  idnintUte,  and  de- 
fendant appeals.  Reversed  In  part,  and  te- 
n&nded,  with  directions. 

L.  L.  Bowman  and  Spradllng  &  Bnrroughs, 
all  of  Gape  Girardeau,  for  appellant 

Edw.  D.  and  David  B.  Hays,  of  Oape 
Girardeau,  fOr  respondents. 

BECKER,  J.  This  acUon  was  instltnted  In 
two  counts.  In  the  first  count  plaintiffs  se^ 
to  recover  tbe  mm  of  9300  as  a  balance  due 
on  a  contract  made  to  bnlld  an  addition  to  the 
Lincoln  School  in  Capo  Girardeau,  Mo.,  while 
by  the  second  count  plaintiffs  seek  to  recover 
$120.74  for  damages  sustained  by  them  as  the 
result  of  defendants'  failure  to  maintain  In- 
surance according  to  tbe  terms  of  the  build- 
ing contract,  on  the  work  which  the  plaintiffs 
were  doing  on  another  and  different  build- 
ing from  the  one  named  In  the  first  count 
The  case  was  tried  to  the  court  and  a  Jury, 
and  resulted  in  a  verdict  for  plaintiffs  o^ 
each  count  From  the  reanltlng  Judgment^ 
defendants  appeal. 

As  to  the  first  count  It  appears  that  In 
the  contract  entered  Into  between  plaintiffs 
aud  defendants,  whereby  plalntlflb  agreed  to 
build  an  addition  to  the  Lincoln  School  for  a 
sum  approximating  (10,000,  it  was  provided, 
among  other  tblngs,  that  plaintiffs  should 
fnnrtnh 

"and  set  np  In  the  basemeot  one  S-36-7  Ideal 
cast  iron  Bectional  boiler,  or  equal,  having  the 
capacity  of  8,150  equore  feet,  provided  with 
fire  draft  and  dean-out  door  complete,  and  a 
full  set  of  comjdete  sbaUiq;  and  dumping 
grates." 

The  boiler  which  plaintiffs  Installed  In  the 
bulldli^  was  a  Capital  holler  which  had  been 
used  about  fonr  years.  The  building,  ao 
cording  to  the  contract,  was  to  be  built  ao- 
cording  to  certain  drawings  and  sepedflca- 
tions  furnished  by  tl(e  architect  and  made  a 
part  of  th&  contract,  and  all  of  the  work 
under  the  contract  was  required  to  be  done — 

"ooder  tbe  direction  of  said  architect  aod  his 
decision  Ilb  to  the  tme  construction  and  mean- 
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be  of  tht  dnwfaif  ud  ^wcMcitioM  wtaH  b« 
ftnaL" 

Wlien  idalutUCs  lud  flnlataed  the  batldlng, 
the  ardiltect,  after  maUng  an  inspectloii, 
tened  to  the  plalntm  his  final  Inspection 
certificate  foe  the  final  payment;  bat  when 
the  time  for  payment  arrlred  some  member 
0t  the  board  of  edooatlon  raised  the  question 
as  to  whethet  or  not  the  Capital  boiler  In- 
stalled In  the  school  by  plalntUEi  under  the 
contract  was  a  compliance  with  the  terms  of 
the  said  contract,  whldi  called  for  an  "S-S6-7 
Ideal  cast  Iron  sectional  bollw,  or  equal," 
DOtwlfhstandlng  ttie  approval  by  the  ardiltect 
and  the  agreement  in  the  contract  that  the 
architect's  dedalon  should  be  final. 

To  settle  the  controversy  It  was  agreed 
between  plalntUfs  and  defendants,  and  for 
the  pnrpose  of  determining  whether  or  not 
plaintiflb  had  compiled  with  their  contract, 
that  a  competent  licensed  luqiwctor  shonld 
examine  the  boiler  placed  In  the  school — 

''within  80  da;B  and  report  the  condition  and 
value  of  tlie  boiler  to  the  board  of  edncation, 
and  if  bis  report  shows  the  condition  of  tbe 
boiler  to  be  food  and  its  Tclae  eqaal  to  a  new 
Ideal  boiler,  sudi  as  specified  by  tbe  ardiitect 
to  be  placed  In  the  above-named  building,  the 
obUgation  of  the  Togelaang  Bros.  Oonstniction 
Company  will  have  ceased;  or  if  the  board 
of  education  fails  to  have  this  examination  and 
report  made  within  30  days,  tbe  obligation  of 
said  contractors  shall  cease.  Should  this  re- 
port show  tbe  boiler  to  be  inferior  or  of  less 
value  than  the  boiler  specified  by  tbe  architect, 
then  tha  said  Togelsang  Bros.  Construction 
Companj  agrees  to  pnrduue  and  install  one 
Ideal  boiler  nanntactored  by  the  Amertean 
Badiator  Company,  of  the  else  and  Und  speci- 
fied the  architect.  To  protect  tbe  school 
board  in  this  oblisatioa  and  agreement,  the  said 
Vogelsang  Bros.  Construction  Company  agrees 
to  allow  tbe  board  of  education  to  hold  back 
a  sum  of  $300,  which  amount  will  be  paid  the 
said  Vogelsang  Bros.  Construction  Company 
ivon  the  linal  settlement  of  the  above  matter." 

In  conformity  with  the  said  agreonent  a 
licensed  Inspector  made  a  special  inspection 
of  the  boiler,  and  made  a  written  report 
thereof,  which  set  out  several  defects  whldi 
In  bis  opinion  needed  to  be  remedied;  but 
nowhere  In  said  report  Is  there  anything  said 
as-  to  whether  the  Capital  boiler  installed 
therein  Is  as  good  as  and  equal  In  value  to  a 
new  Ideal  holler,  nor  from  said  report  can 
that  question  be  determined.  It  is  conceded 
that  the  said  inspection  was  the  only  one 
made  imder  the  agreement  between  the  plain- 
tiffs and  defendants  for  an  InqiectUm  at  the 
boUer. 

The  plalntifl^s  made  the  changes  suggested 
hi  the  inspector's  report,  with  tbe  exception 
of  putting  In  a  fusible  plug,  which  it  Is  con- 
tended was  not  essential,  and  also  that  the 
type  of  Ideal  boiler  specified  In  the  contract 
did  not  have  a  fusible  plug  on  it  ^IntifFs, 
after  Uie  report  of  the  Inapectw  and  the  mak- 


ing of  the  dianges  therein  outlined,  made  de- 
mand for  the  $300  withheld  under  said  writ- 
ten i^reeuent,  but  defeodanta  refOMd  paj- 
ment. 

At  the  trial  plahitlflrs  adduced  substantial 
testimony  tending  to  prove  that  the  Capital 
boiler  Installed  in  the  building  bad  a  much 
greater  heating  capacity  than  the  slse  3-36-7  I 
Ideal  boiler,  and  that  there  would  be  as  | 
economy  in  the  use  of  the  larger  or  oversize 
boiler  In  the  matter  of  the  coal  consumed  for 
the  purpose  of  heating  the  bulldlDg,  and  there  i 
was  also  testimony  tending  to  show  that  th« 
boiler  Installed  was  "equal"  to  the  boiler  | 
spedfled  In  the  contract  to  whldi  it  was  re- 
quired to  measure  up. 

[1]  Appellants  complain  that  Inst  met  ion  I 
numbered  3  given  for  plaintiffs  below  cod- 
talns  error,  in  that  it  told  the  jury  that  the  | 
school  building  was  to  be  equipped  with  "one 
S-36-7  Ideal  cast  Iron  sectional  boiler,  or 
equal,  having  a  capacity  of  3,1S0  square  feet."  | 
when  In  point  of  fact  the  contract  required 
sudi  boiler  to  be  a  new  S-36-7  Ideal  boiler." 
From  an  examination  of  the  Instructions  j 
given  at  tbe  request  of  appellants,  defend- 
ants below,  It  appears  that  their  Instruction 
numbered  3  contains  the  Identical  error.   It  I 
needs  no  citation  of  authority  that  under 
these  circumstances  appellants  will  not  be 
beard  to  complain,  since  they  adopted  tbe 
same  error  in  tbelr  own  Instructions.   But  see 
Smart  v.  Kansas  City,  208  Mo.  162,  105  8.  W. 
706,  14  L.  R.  A.  (N.  S.)  SOS,  123  Am.  St.  Rep. 
416, 13  Ann.  Cas.  932 ;  Lange  v.  iSo.  Pmc  By. 
Co.,  208  Mo.  458,  106  S.  W.  660. 

The  instructions  given  fully  and  fWrly 
presented  the  case  to  the  Jury,  and  it  is 
readily  apparent  from  a  reading  of  the  record 
In  this  case  that  tbe  Judgment  for  plalntitEs 
on  the  flnt  count  Is  for  the  right  party,  and, 
finding  no  error  therein  prejudicial  to  ap- 
pellants' rights,  we  rule  that  the  Jodgment 
thereon  should  be  affirmed. 

As  to  tbe  second  count:  Plaintiffs  were 
erecting  a  school  building  for  defendants  un- 
der a  written  contract,  one  of  tbe  stlpalationB 
of  which  was  as  follows: 

"Tbe  owner  shall,  during  the  progress  of  tbe 
work,  maintain  full  insurance  on  said  wotfc,  in 
his  own  name  and  in  the  name  of  the  contrac- 
tor, against  loss  «r  damage  by,  fire,  lightning,  or 
cyclone.  The  cost  ^  said  ^snranee  shall  be 
prorated  between  the  owner  and  contractor, 
the  contractor  paying  tbe  full  amount  for  the 
actual  time  consumed  in  the  completion  of  his 
contract.  The  polides  shall  cover  all  work 
incorporated  in  the  building,  and  all  materialt 
for  the  same  In  or  about  the  premises,  and 
shall  be  made  payable  to  the  parties  hereto,  at 
thdr  interest  augr  ^tpear." 

During  the  course  of  the  CMistmction  of 
the  building  a  derrick  belonging  to  plalotlffa 
wht<^  they  had  upon  the  grounds  and  were 
using  In  and  about  the  work  of  Uie  constmc> 
tlon  of  the  said  hnllrting;  was  wreckad  bj  a 
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cyclone,  to  plalntlflta*  damage  In  tbe  anm  of 
9120.74.  It  appears  ttiat  defendants  had 
failed  to  take  oat  Insnrance  as  required  un- 
der tbe  twrns  of  the  contract,  whldi  fact, 
however,  was  unknown  to  plalntUts,  wbo  re- 
lied upon  tbe  said  proThdon  of  the  contract, 
and  had  not  takm  out  any  bwnrance  to  pro- 
tect tbemselTes.  niere  Is  no  queslton  but 
that  tbe  derrick  was  wrecked  by  the  cydone, 
and  that  the  damage  sustained  by  plalntllfa 
la  the  amount  alleged  In  their  petition. 

it}  A  reading  of  the  section  of  the  con- 
tract above  set  forth,  wtaldi  requires  defend- 
ants to  take  out  insurance  to  cover  *'aU  work 
Incoipwated  in  tbe  building  and  all  material 
for  the  aame  In  or  about  Oie  premises,"  dear- 
ly cannot  be  construed  to  Indude  a  derrick 
owned  by  the  contractors,  and  fondshed  and 
used  by  them  In  and  about  the  oonstmcUon 
of  the  building.  It  thnrefore  follows  that, 
even  though  the  defendants  below  had  com- 
plied with  the  cmtract  wUh  reflwence  to 
taking  out  Insurance,  such  Insurance  would 
not  have  availed  plalntlfCs  with  rcCeroue  to 
the  damage  they  suffered  by  the  wrecking  of 
tta^r  derrick  by  a  cyclone. 

The  second  count  In  plaintlfV  petttlwi, 
ther^ore,  fftOs  to  set  out  fiacts  sufficient  to 
constitute  a  cause  of  actlw.  This  matter 
was  qtedflcally  called  to  the  attention  of  Oie 
learned  trial  court  in  defmdants*  motion  In 
arrest  oi  Judgment,  but  was  oTwmted.  It 
follows  that  the  Judgment  against  defrad- 
ants  on  the  secraid  count  of  plaintiffs'  peti- 
tion shoald  be,  and  the  same  Is,  reversed. 

The  result  following  from  the  forcing 
views  Is  that  the  Judgment  Is  reversed,  and 
the  cause  ronanded  with  dlrectUms  to  the 
trial  court  to  enter  Judgment  for  plaintiffs 
for  $361.50,  with  Interest  at  tiie  rato  of  6  per 
cent,  per  annum  from  the  date  of  the  Jlidl^ 
ment  In  the  court  below. 

AIXEN,  P.  concurs. 
DAUBiS,      not  ilttlnc 


STATE  ex  nL  YOUNGMAN  V.  CALHOUN, 
CIreaH  Jadge.  (Ns.  17400.) 

(8t  liOttis  Court  of  Appeals.  Missoari.  May  8, 
1921.   Behearing  Denied  Jane  7,  1921.) 

I,  Evidence  «s»456— Parol  avidsnoe  laadnistl- 
ble  to  show  the  laeaalni  of  a  word  whieh  Is 

not  anblguoBS. 
In  a  contract  for  the  eale  of  phyaldani* 
practice,  a  provision  that  tbe  BeUers  will  not 
"eatablish"  themselves  as  practicing  physicians 
and  snrgeons  within  five  miles  a  specified 
place  is  not  smblgoovs  with  respect  to  tbo 
qneted  word,  and  parol  evldenee  is  not  ad- 
ndstfUe  to  Aow  the  Istsntlon  of  the  parties 
ss  to  Its  meanlBg. 


CALHomr  647 
aw.) 

2.  PfoMtaltloB  ^IO(2)*Want  of  JarfsdIotloD 
hold  to  appear  as  a  natter  of  law  on  the  faod 
of  a  Jndfineat  awanUno  an  iDjnsolloa  so  that 
prohibition  would  He. 

The  word  "estabUsh"  as  used  in  a  contract 
for  the  sale  of  a  pliysicians'  practice,  and  pro- 
viding that  the  sellers  would  not  establish  tbem- 
selTes as  practicing  phyeicianB  and  surgeons 
within  five  miles  from  ■  specified  place,  was 
unambiffuoua,  and  did  not  call  for  extrinsic  evi- 
dence to  (how  the  intentitm  of  the  parties  as 
to  Its  mesning,  snd  hoiee  a  judgment,  award- 
ing an  injnoction  and  involring  a  coiutroction 
of  sndi  word  contrary  to  ito  plain  meaning, 
showed  an  excess  of  Jnrisdiction  as  a  matter 
of  law  as  dlstinguiahed  from  a  matter  of  fact, 
and,  there  being  no  adequate  remedy  by  appeal, 
error,  or  otherwise,  prohibition  would  lie  to 
prevent  the  enforcement  of  socb  injunction. 

3.  Ceatraots  «=aa02  (2)— Contract  In  restraint 
of  trade  strictly  oonstnied. . 

A  contract  by  which  physicians  sold  their 
practice  and  agreed  to  refr^  from  establish- 
ing themselves  as  practicing  physidana  and 
surgeons  within  five  miles  from  a  specified 
place  is  one  clearly  in  restraint  of  trade  and 
personal  liberty,  and  should  not  be  construed 
to  extend  beyond  its  fair  import. 

4.  Good  will  9=»e  (4)— Contract  for  sale  at  a 
pbysldaas'  praotlea  oonstnied  la  respeot  ta 
rsstriotlea  ea  seliers  as  to  eoatiaalng  prao- 
tloa. 

A  contract  by  which  physicians  sold  their 
practice  and  agreed  not  to  "establish"  them- 
selves as  physicians  and  surgeons  within  a  ra- 
dius of  five  miles  of  specified  premises,  held 
not  violated  by  the  sellers,  where  they  estab- 
lished  an  office  outsids  of  the  five-mile  limit, 
thongh  they  occasionsl^  made  calls  on  pstiraits 
within  sadi  Umlto,  snd  reeelTed  calls  at  their 
office  from  patieato  living  within  the  prescribed 
limits. 

««NoC  to  be  offlcAally  published.** 
Original  prooeadingi  by  the  States  <m  the 
relation  of  JacU>  A.  Yoongman,  against  Hon. 
John  W.  Calhoun,  Judge  of  the  Circuit 
Court  of  tbe  City  of  St.  Louis,  for  a  writ 
of  prohibition.  Temporary  writ  made  per- 
manent 

Brownrigg,  Mason  ft  Altman,  of  St.  Lonl% 
for  relator. 

Frank  A.  Habl^  of  Bt  Loula,  fOr  respond- 
ent. 

BECKER,  J.  This  la  an  original  proceed- 
ing by  the  relator  to  prohibit  respondent,  as 
a  circuit  Judge,  from  undertaking  to  enforce 
against  the  petitioner  certain  portions  of  a 
Judgment  or  decree  of  Injunction  entered  in 
the  circuit  court  of  the  dty  of  St.  Louis,  in 
a  case  In  whidi  Louis  P.  HaMg  is  plaintiff 
and  Jacob  A.  Zoungman,  the  relator  herein, 
la  defendant. 

In  reiiponse  to  a  preliminary  role  in  pro- 
hibition reqKmdent  made  a  return,  which, 
by  cwsent  of  ooonsel,  la  to  b9  taken  as  a 
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domurrer  to  the  appUcatkm  filed  b7  tlie  nt- 
lAtor  and  to  onr  aaid  snreUminary  .writ,  and 
we  bare  the  case  tmder  mibmlsaaon  ai  on 
motion  for  judgment  on  the  pleadings. 

Tbb  facts  are  substanlially  as  follows: 
Lonls  A.  Hablg  and  Jacob  A.  Youngmaa  are 
both  physlciana  Dr.  Hablg»  np  until  the 
spring  of  1919  was  practicing  medidne  In 
the  state  of  IUtnolB»  while  Dr.  Youngman 
practiced  In  the  dty  of  St  Louis,  and  was 
the  owner  of  the  ifcoperty  known  as  6817 
Gravols  avenue,  whldi  he  used  both  for  his 
residence  and  for  his  office.  Dr.  Youngman 
sold  his  said  home  to  Dr.  Habig,  who  moved 
Into  the  house  and  took  up  the  practice  of 
medicine.  Tbe  propwty  was  sold  and  con- 
v^ed  to  Dr.  Hablg  by  Dr.  Yoangman  and 
his  wife  with  the  following  agreement  In- 
cluded In  and  as  a  part  oi  the  contract  of 
sale,  namely:  • 

"The  owners  agree  not  to  establish  them- 
selrea  as  a  practi<uDg  physician  and  snrgeon 
within  a  radina  of  fire  milei  of  the  above  prem- 
la«a  after  December  1, 1919,  for  a  period  of  fire 
years." 

ShorQy  after  the  said  sale  Dr.  Youngman 
made  a  visit  to  Florida,  and  upon  his  re- 
turn opened  an  office  at  the  eomer  of  Grand 
and  Ijafayette  avenoes,  In  the  dty  of  St. 
lAula,  for  tb»  practice  of  medldne,  and  be- 
gan making  calls  within  fb»  said  prohibited 
district  Thereupon  suit  was  flled  by  Dr. 
Habig  to  enjoin  Dr.  Youngman  from  opening 
or  maintaining  the  said  office  and  to  enjoin 
him  from  practicing  medldne  or  surgery  in 
any  manner  with  any  former  patloits,  or 
any  other  persona  living  within  the  isrohlbit* 
ed  district  After  the  suit  was  filed,  but 
prior  to  the  bearing  <tf  the  applicatlcm  to 
show  cause,  I>r.  Youngman,  admitting  that 
his  new  locatton  was  within  the  inrohiblted 
district,  closed  his  office  at  Grand  and  La- 
fayette avenues,  and  made  a  tender  of  all 
fees  he  earned  at  such  office,  as  well  as  the 
costs  of  the  suit.  Upon  final  hearing  the 
temporary  Injunction  which  had  theretofore 
been  issued  was  made  permanent.  Among 
other  things,  the  Injunction  prohibits  Dr. 
Youngman  from  making  calls  within  the 
district,  or  treating  patients  or  residents  of 
the  district  .who  might  call  at  his  office,  which 
Is  DOW  established  at  Sapplngton,  Mo.,  con- 
cecledly  outside  of  the  district.  Thereupon 
relator  flled  this  appllcatlou  for  a  writ  of 
prohibition  on  the  ground  that  the  decree  of 
the  said  respondent  as  Judge  of  the  circuit 
court  of  the  city  of  St.  Louis  Is  In  excess 
of  his  jurisdiction  and  of  the  Jurisdiction  of 
the  said  court  in  said  cause  to  the  extent 
that  said  decree  enjoins  the  said  petitioner 
from  engaging  in  the  practice  of  medicine 
or  surgery  In  any  manner  with  any  of  his 
former  patients  or  any  other  patients  or 
persons,  and  from  engaging  in  the  practice 
medicine  or  surgery  In  any  manner  with 
any  of  hla  former  patients  or  any  otha:  pa* 


tlentB  ox  pumu  within  a  ndlus  of  fire 
miles  or  leas  from  the  said  premises,  when 
in  tnet  tha  petitioner  did  not  bind  or  obli- 
gate himself,  under  the  said  contra^  of 
sale,  further  than  to  refrain  from  eataUista- 
ing  or  maintaining  an  office  for  the  practice 
of  medicine  or  surgery  within  the  said  dis- 
trict, and  prays  that  said  reqModent  be 
prohibited  from  In  any  way  undertaking  to 
enfnrce  against  petithmer  the  aaid  judgment 
or  decree  unlesa  it  be  to  the  extent  of  pre- 
venting ttie  said  petitioner  frmn  opening  or 
estabUahlng  an  office  tax  the  practice  of 
medicine  and  surgery  within  the  said  dis- 
trict, during  the  period  ot  five  yaaa  from 
the  lat  day,  <a  Decembeci  1919. 

The  decree  of  injunction  issued,  by  learn- 
ed respondent  Judge  against  the  relator  here- 
in la  thus  assailed  <ni  the  ground  thiU  said 
Injunction  la  in  part  at  leaat  In  excess  of 
the  JurlsdlctitHt  of  the  said  court  It  is  no 
longer  open  to  controversy  but  that — 

"if  the  fttets  of  a  given  case  show  either  mnt 
of  jnria^ction  or  excess  thereof,  together  witli 
an  absence  of  an  adequate  remedy  at  law  or  is 
equity,  a  case  is  made  warrantiac  the  isaoanee 
of  the  writ  It  should  be  obserred  that  al- 
though want  of  Jurisdiction  and  excess  of  juris- 
diction  are  commonly  referred  to  and  consid<'r- 
ed  as  separate  grounds  for  the  issuance  of  the 
writ,  there  ii  in  principle  little  distinction  be- 
tween them,  as  eadi  means  an  attempt  by  i 
court  or  person  to  take  judicial  action  without 
judicial  power  or  authority  for  snch  acCion." 
State  «z  reL  Term.  By.  Co.  t.  Tracy.  237  Mo. 
109,  loc  dt  118,  140  &  W.  888,  890  (37  L 
a  A.  [N.  S.]  448). 

PlalntilTs  petition  below  charges  C3>edfl- 
cally  that  the  defendant  is  vl<riating  the 
terms  of  a  written  cmtract.  whicb  contract 
is  set  out  therein  in  beec  verba.  That  por- 
tion of  the  contract  of  sale  which  Dr.  Young- 
man Is  alleged  to  be  violating  Is  as  follows: 

"The  owners  (meaning  Dr.  Youngman  ud 
bis  wife)  agree  not  to  establish  tbemselves  as 
a  practicing  physician  and  surgeon  within  a 
radius  of  five  miles  of  the  above  premises  after 
December  1,  1919,  for  a  period  of  five  years." 

[1,  2]  At  the  outset  it  Is  necessary  for  u 
to'  determine  .whether  the  phrase^  **to  eAab- 
Ush  themaelvM  as  a  practicing  physician 
and  surgeon,"  is  amblgmnia.  We  note  that 
learned  counsel  for  reepmdent  spedflcalty 
deuy  that  this  phrase  is  ambiguous,  and 
this  viewpoint  we  readily  agree,  and  since 
we  are  of  the  opinion  that  these  words  as 
used  in  the  contract  have  an  ordinary  mean- 
ing, plain  and  unambiguous  when  read  hi 
connection  with  the  other  portions  of  th9 
contract  It  follows  that  extrinsic  evidence  as 
to  their  meaning  Is  not  necessary,  nor  would 
such  evidence  be  admissible  on  the  trial  of 
the  case  on  its  merits.  Thus,  then,  the  coo- 
troversy  resolves  itself  npoa  the  appllcatioa 
before  us  into  a  question  of  Jnrlsdictiai  u 
a  matter  of  law  as  distlngolabed  txaa  matter 
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of  fact,  ond  therefore,  since  it  Is  readUy 
apparent  that  the  ordinary  remedies  by  ap- 
penl,  error,  etc^  would  not  furnish  adequate 
relief  to  relator,  we  have  before  na  a  que»- 
tlon  properly  InToldng  the  discretion  of  this 
court  whether  or  not  upon  the  record  before 
us  reliitor  Is  entitled  to  a  vrit  of  proUbl- 
tion. 

[3]  The  contract  in  questlcai  is  clearly  one 
In  restraint  of  trade  and  perecmal  liberty, 
and  as  such  should  not  be  construed  to  ex- 
tend beyond  Its  fair  Import.  Haldeman  v. 
Slmonton,  55  Iowa,  145,  7  N.  W.  493;  Bow- 
ers V.  Whittle,  63  N.  H.  147,  56  Am.  Rep. 
490:  Barron  t.  CoUoibaugh,  114  Iowa,  71, 
86  N.  W.  53. 

[4]  Under  the  contract  in  qnestlon  Dr. 
Youngtnao  bound  himself  not  to  establish 
himself  aa  a  practicing  physician  or  surgetm 
-within  a  certain  district  for  a  definite  period 
of  tline.  It  is  conceded  that  in  opening  an 
office  at  Grand  and  Lafayette  avenues,  in 
the  dty  of  St.  Louis,  Dr.  Youngman  violated 
this  agreement,  and  prior  to  the  trl%I  of 
the  case  below  he  gave  up  his  office  at  said 
location,  and  tendered  into  court  the  fees 
which  had  come  to  him  as  a  practicing  phy- 
sician while  located  at  said  place,  and  at 
the  same  time  tendered  the  costs  of  the  salt 
up  to  the  date  of  such  tender.  At  the  time 
of  the  hearing  of  the  case  Dr.  Youngman  had 
established  an  office  at  Sa^^lngton,  Mo.,  a 
place  admittedly  more  than  five  miles  dis- 
tant from  Dr.  Youngman's  former  residence 
and  location  on  Grarols  aTenae,  which  he 
had  sold  to  Dr.  Habig. 

AVhat  did  the  parties  to  this  contract  mean 
by  the'  language  in  the  bill  of  sale  to  the 
effect  that  Dr.  Youngman  would  not  establish 
himself  as  a  practicing  physician  and  sur- 
geon, etc.?  After  mature  refiectlon  we  can 
come  to  no  other  view  than  that  the  parties 
to  the  contract  Intended  thereby  that  Dr. 
Zoongman  riiould  not  maintain  an  office  for 
the  practice  of  me^dne  or  snrgery  within 
the  prescribed  district,  and  nothing  more. 
In  other  words,  It  was  Intended  by  this  por< 
tl<m  of  the  contract  to  restrain  Dr.  Toong- 
man  from  opening  np  an  cOlee  as  a  practlc- 
Ing  physidan  or  surgeon  at  any  pobat  with- 
in flTe  miles  <a  tba  home  which,  under  the 
agreement  of  sale,  was  sold  by  Dr.  Tounff- 
man  to  Dr.  Hablg.  We  cannot  read  the  Ian* 
^age  of  this  agreement  aa  Intending  to 
mean  that  Dr.  Toimgnian  was  not  at  any 
time  .within  Ave  years  to  call  nprai  or  pre- 
scribe for  any  persoo  living  wittiln  a  radius 
of  five  miles  of  his  former  home.  It  would 
seem  as  thoo^  Dr.  HaUg  was  satisfied  with 
the  protection  afforded,  namely,  that  Dr. 
Youngman,  for  the  specific  period  of  time, 
would  not  open  up  and  establish  an  office 
for  tlie  practice  of  medicine  within  five  miles 
of  his  Amner  residence  and  .i^Boe. 

In  the  Uglit  of  this  Tlew  it  Is  dear  that  the 


decree  entered  below  by  the  learned  drcult 
Judge,  in  so  far  as  it  restrains  and  enjoins 
Dr.  Youngman,  in  his  practice  of  medidrie 
and  surgery,  from  making  calls  within  said 
prescribed  district,  or  treating  patients  llrlug 
within  said  dlstrid,  or  from  treating  former 
patients  or  residents  of  such  district  who 
might  call  at  his  office,  even  though  it  is 
established  outside  the  said  district,  goes 
beyond  the  terms  of  said  contract,  and  is 
therefore  to  that  extent  In  excess  of  the  Ju- 
risdiction of  the  said  learned  trial  judge, 
respondent  here. 

Our  temporary  wilt  of  prohibition  here- 
tofore issued  herein  prohibits  the  respondent 
herein  from  in  any  way  undertaking  to  en- 
force against  the  petitioner  Its  said  Judg- 
ment or  decree  except  In  so  far  as  it  en- 
joins hini  from  opening  or  establishing  an 
office  for  the  practice  of  medidne  or  surgery 
within  a  radius  of  five  miles  of  6817  Gravois 
avenue,  St.  Louis,  Mo.,  for  a  period  of  five 
years  from  December  1,  1919,  until  the  fur- 
ther order  of  this  court.  For  the  reasons 
indicated  above  the  temporary  writ  should 
be  made  permanent  Accordingly  it  la  so 
ordered. 

ALI^,  P.  J.,  concurs. 


McNeill  et  al.  v.  wabash  ry.  co. 

(Ne.  16249.) 

(St  Loois  Ooort  of  Appeals.  Missouri.  May 
3,  1921.  Rehearing  Denied  June  7,  1921.) 

1.  Aotloa  «s>27(3)  —  Cosslgaee  nay  sae  ea 

oommoa-law  liability. 

Where  a  carrier  undertook  to  transport 
breeding  ewes  to  an  independent  stockyard  In 
St  Lonls,  but  they  were  delivered  to  yards  in 
Illinois,  and  sold  for  immediate  slaughter,  the 
consignee  may  recover  on  the  carrier's  com- 
nion-Uw  liability,  regardless  o(  the  written  con- 
tract, and  may  show  that  wrong  desti&atien  was 
inserted  therein  by  mistake. 

2.  Evidence  «=9433(6)  —  Coaalgiee  nay  show 
that  written  ooatraet  did  set  expnts  destla- 
atloa. 

Consignee  of  live  stock  may  show  that  the 
written  contract  did  not  ezpresa  the  correct 
destination,  and  that  after  the  recdving  agent 
attempted  to  correct  it  it  was  again  changed  by 
another  agent  of  the  carrier. 

3.  Carriers  «=»212— Delivery  of  sheep  to  same 
consignee  at  wrong  yards  held  not  to  exon- 
erate carrier. 

Where  a  carrier  had  knowledge  that  the 
shipper  was  the  owner  of  breeding  ewes  con- 
signed to  an  agent  at  the  independent  stock- 
yards at  St.  Louis,  the  fact  that  the  carrier 
wrongfully  delivered  them  to  the  same  agent 
at  other  yards,  where  they  were  sold  for  im- 
mediate slanghtw,  wDI  not  exoieTate  the  ear- 
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rier,  which  wag  advised  if  aoit  to  th«  ymrUt 
where  delivered  they  would  be  sold  for  alangh- 
ter,  for  the  eondgnee  ia  to  be  regarded  as  an 
agent  of  the  owner  to  ree^Te  only  at  the  proper 
deetiaatjon. 

4.  Cvrlara  «»230(l)— Waivor  of  right  of  ae- 
tloa  for  mlsdollvoiy  by  aoooptaace  of  pro- 
oeeds  froai  tale  «f  braadlng  owes  held  for 

|ury. 

Where  an  owner  of  breeding  ewes,  which 
had  been  delivered  by  carrier  to  the  wrong 
rarda,  where  they  were  slaughtered,  accepted 
the  proceeds  of  their  sale,  did  not  waive  us  a 
matter  of  law  his  right  of  action  against  the 
carrier  which  made  the  misdelirery,  bat  the 
question  should  be  submitted  to  the  jury. 

5.  Estoppel        r9-~  Where  reasonable  miads 

oan  differ,  question  of  waiver  is  for  Jury. 

Question  of  waiver  Is  one  of  intention  de- 
pending on  the  drcumstant^ee  of  the  case,  and  it 
reasonable  minds  can  draw  dilferent  conclusions 
it  Is  for  the  Jury. 

6.  Carriers  «»229(B)~  An  award  of  $2,129 
for  mlsdeKvery  of  218  breeding  ewes  which, 
as  a  result,  were  sold  for  slaughtsr,  held  not 
sxoesslve. 

In  an  action  against  a  railroad  company  for 
damages  for  the  conversion  of  a  sbipment  of 
21S  breeding  ewes,  which  as  a  result  waa  sold 
for  slaughter,  the  anard  of  $2,125  kM,  under 
the  evidence,  not  excessive. 

Appeal  from  Circuit  Court,  Audrain  Coun- 
ty; E.  S.  Gantt,  Judge. 

Action  by  J.  P.  McNeill,  Mark  L.  McNeill, 
aod  A.  H.  McNeill,  s  partnership  doing  bual- 
ness  under  the  name  of  J.  P.  McNeill  &  Co., 
against  tbe  Wabash  Railway  Company. 
From  a  Judgment  for  plalntiCta,  defendant  ap- 
pealSL  Affirmed. 

N.  S.  Brown,  of  St.  Louis,  and  A.  G.  Wblt- 
son,  of  Mexico,  Mo.,  for  appellant. 

Abbott,  FauDtleroy,  CuUen  &  Edwards,  of 
8t  Louis,  for  respondents. 

BRUERB,  a  This  Is  an  action  against 
the  defendant,  a  common  carrier,  for  alleged 
damages  resulting  to  the  plaintiffs  by  rea- 
son of  the  wrongful  delivery  by  the  defend- 
ant of  certain  live  stock  belonging  to  the 
plaintiffs.  Plaintiffs  recovered,  and  defend- 
ant prosecutes  the  appeal. 

Tbe  cause  of  action  stated  in  the  petition 
is  as  follows: 

"That  on  the  16th  day  of  January,  1918,  the 
plaintiffs  delivered,  and  tbe  defendant  received, 
218  head  of  sheep,  being  brL'C(''ng  ewes,  which 
defendant  agreed  for  In  consideration  of  certain 
freight  charges  paid,  nell  and  safely  to  carry 
from  Sjlezico,  Mo.,  to  St,  Louis,  Mo.,  and  at  the 
latter  place  to  deliver  the  same  to  the  plaintiffs, 
or  their  agents  or  assigns;  but  the  defendant. 
In  vit^tkui  of  its  said  agreemcot,  and  in  total 
disregard  of  its  du^  as  coounmi  carrier  as 
aioresald,  so  carelessly  and  negligently  eonduct- 
ed  itself  in  tiia  premises  that  aaid  property 


was  not  delivered  to  the  plaintiffs,  its  agents, 
or  asrigna,  in  St  Zionis,  Mo.,  and  that  sud 
defendant  failed  and  neglected  to  deliver  said 
property  at  its  destination  to  the  plaintiffs,  or 
to  any  one  for  them,  but  on  the  contrary  the 
said  defendant  wrongfully  diverted  said  stock 
to  National  Stockyards,  in  the  state  of  lUinois, 
snd  delivered  them  to  a  live  stof^c  eommisBion 
firm,  who  were  engaged  in  the  business  of  re- 
ceiving and  selling  such  sheep  for  immediate 
slaughter,  and  that  by  reason  of  tbe  delivery 
by  the  defendant  of  said  sheep  to  aaid  parties 
in  the  state  of  IHInots,  and  by  reason  of  ita 
failure  to  deliver  tfaem  to  the  point  of  destina- 
tion, to  wit,  St.  Louis,  Mo„  said  breeding  ewes 
and  an  of  them  were  sold  for  immediate  slaugh- 
ter, and  were  alaughtered,  and  that  plaintiffs 
received  on  account  of  tbe  nate  and  slaughter 
of  said  sheep  the  sum  of  $1,799.81;  that  the 
total  value  of  said  sheep,  as  breeding  ewes, 
was  $4,360,  and  that,  by  reason  of  the  wrongful 
acts  of  the  defendant  above  set  forth,  plain- 
tiffs were  damaged  in  the  sum  of  $2,560.90.'' 

The  answer  contains  a  graeral  denial,  and, 

in  addition,  pleads: 

(1)  That  the  she^  referred  to  In  plaintiffs' 
petition  were  received  and  transported  by  the 
defendant  under  and  subject  to  the  terma  of 
a  written  contract,  whereby  it  was  agreed 
between  the  plaintiffs  aod  defendant  that  de- 
fendant should  transport  the  sheep  from 
Mexico,  Mo.,  to  the  National  Stockyards,  at 
Illinois,  and  there  deliver  the  same  to  tbe 
Woodson-Pennewald  Commission  Company, 
the  consignee  named  in  tbe  contract;  that 
defendant  folly  conrplled  with  the  provlsiona 
of  said  contract  and  transported  said  she^ 
from  Mexico,  Mo.,  to  the  National  Stock- 
yards, TU.,  and  made  delivery  thereof  to  said 
Woodson-Fennewald  Commission  Company. 

(2)  That  the  plaintiffs  appointed  the  said 
Woodaon-Ffflncwald  Ooramlsrion  Company 
Its  agents  to  receive  and  take  delivery  of 
said  sheep  at  Its  destination  and  that  the 
said  commissloD  compai^  received  tbe  sheep, 
as  the  agent  of  the  plaintllfa,  and  sold  tba 
same  at  tbe  National  Stockyards,  111.,  for 
and  on  bebaU  of  thb  plaintiffs,  that  ttie  plain- 
tiffs received  the  proceeds  of  said  sale,  and 
by  80  doing  waived  any  right  they  had  or 
may  have  had  to  have  aaid  sheep  delivored 
at  St.  Lools,  Ha,  and  that  plaintiffs  there- 
fore were  estopped  from  asBerting  their  daim 
for  damages  set  up  in  the  petition. 

In  th^  reply,  plaintiffs  denied,  under  oath, 
that  they  executed  the  contract  set  np  in 
the  answs',  and  averred  ther^  that  they 
made  a  contract  with  the  defendant  to  trans- 
port said  sheep  to  the  Independent  Stock- 
yards, St.  Louis,  Mo.,  and  gave  defendant 
directions  in  writing  to  that  effect;  that  by 
mistake  the  agents  of  the  defendant.  In  writ- 
ing said  contract,  inserted  the  destination  as 
National  Stockyards,  Illinois,  but  that  said 
mistake  was  discovered  before  the  sheep  were 
shipped;  and,  being  advised  of  Its  mistake^ 
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tti«  defteidant  ccnrected  aod  agreed  to  cor- 
rect mid  GODtnct  1^  mtlcliw  the  destination 
iDdepoident  Stockyardiw  Xbe  rq^ly  fartlier 
admitted  tbat  the  eheep  were  dellTered 
wrongfally  to  the  National  Stoekjwrda  by 
doffoidant,  and  ttuit  titiereaftcr,  and  1^^  rea- 
son of  said  conTerston,  the  abew  were  aold 
by  miatak^  and  plalntlffli  reotfTed  what  tb^ 
brought  at  said  sale,  to  wit,  $1,799.81,  and 
whldi  amonnt  mis  $2,fi6a90  less  tban  ttwlr 
real  Taloe. 

The  facta  In  this  case  are  briefly  aa  Mr 
lows: 

Aboat  the  middle  of  January,  UOSi  the 
plalntUta  pQrehased  from  the  firm  of  Masm 
&  Carter  218  breeding  ewes.  The  ewes  had 
be«i  bred  and  were  to  bring  lambs  Oie  fol- 
lowing April.  The  plalntifla  gave  directions 
to  Maaon  ft  Carter  to  ship  the  sheep  from 
Mexico,  Mo.,. to  plalntUV  lu»ne  at  Salon, 
McK  Mr.  Carter,  a  member  of  the  firm  of 
Mascn  ft  Carter,  saw  Mr.  Btehards,  defend- 
ant's freight  aeait  at  Mexico,  Mo.,  aboafr 
shipping  the  sheep  to  Salem,  Mo.  Mr.  Rich- 
ards Informed  Mr.  Carter  that  the  sheep 
wonld  luTe  to  be  ahlHked  to  St  Louis,  Mo., 
and  tbok  reblUed  from  St;  Louis  to  Balem. 
M(K  Mr.  Carter  then  oommunlcated  wltti  itt, 
B.  Ik  Woodson,  a  member  of  the  firm  of 
Woodacm-FMinewald  Live  Stock  Commission 
Company,  and  told  him  he  was  filing  two 
loads  of  she^  to  plaintiffs  at  Salem,  Uo., 
and  that  Mr.  Blchards  would  not  UU  thou 
throngb  to  Salem,  and  requested  Mr.  Wood- 
son to  see  a  Mr.  Clem,  live  stock  agent  for 
the  defendant,  and  see  U  he  could  not  get 
them  BidppeA  through  to  Salem  without  un- 
loading than. 

Mr.  Woodson  saw  Mr.  Clem,  and  waa  told 
by  him  to  bill  the  sheep  to  the  Independent 
Stockyards,  St.  Louis,  Mo.,  and  then  reblll 
,  thMn  over  the  Frisco  to  Salem.  Mr.  Wood- 
son informed  Mr.  Carter  what  Mr,  Clem  had 
said,  and  Mr.  Carter  told  hlro  the  sheep 
would  be  billed  to  the  Woodson-Fennewald 
Commission  Company  at  the  Indepaident 
Stockyards  at  St.  Louis,  and  then  rebllled 
to  Salem,  Mo.  Arrangements  were  made  for 
Mr.  Andrew  McNeely,  manager  of  the  Wood- 
son-Fennewald Commission  Company,  at  the 
Independ«it  Stockyards,  St.  Lonls,  Mo.,  to 
take  charge  of  the  sheep  at  the  Independent 
Stockyards,  and  reblU  ttiem  to  Salem,  Mo., 
to  plaintiffs. 

Mr.  Carter  then  told  Mr.  Richards,  de- 
fendant'a  freight  agent,  to  bill  the  sh^ep  to 
the  Woodson-Fennewald  Commission  Com- 
pany at  the  Independent  Stockyards  at  St 
Loola,  Mo.  Mr.  Richards  then  prepared  a 
live  stock  contract,  to  which  was  attached 
an  offer  of  shipment,  and  which  Qie  plaintiffs 
were  to  sign.  Mr.  Carter  noticed  that  the 
offer  of  shipment  read  "from  Molco,  Mo., 
to  St  Louis  n.  D.,"  and  be  told  Mr.  Richards 


D.  meuit  that  would  be  shipped  to  the 
Ind^>endent  Stockyards.  Mr.  Richards  re- 
pUed  tbat  they  did,  and  tbat  they  biUed  them 
on  the  IT.  D.  trad[  to  go  to  the  Independent 
Stockyards,  St  Loola,  Mo. 

Mr.  Garter  further  noticed  Uiat  on  the 
back  of  the  omtract  were  written  the  words 
"From  Mexico,  Mo.,  To  NatL  Stoi&yards, 
lU.,"  and  be  caUed  Mr.  Richards'  attenUon 
to  the  mistake,  and  told  him  to  blU  the  sheep 
to  the  Indepmdent  Stockyards ;  tbat  If  they 
went  to  the  National  StodEyarda,  to  tbe  Wood- 
stm-Vomewald  Gommisslan  Company,  the 
sheep  would  be  sold  for  slaughter.  He  told 
Mr.  Richards  to  correct  tlie  mistake.  Mr. 
Richards  promised  to  do  so,  and  did  change 
the  contract  on  the  back  thereof,  by  scratch- 
ing out  the  words  "NatL  Stockyards,  HI.." 
and  writing  In  lieu  therectf  the  words  "St 
Louts  n.  D.,"  but  failed  to  make  tbe  correo- 
tlon  in  the  body  of  the  cmtract 

The  contract  names  the  Woodson-Fenne- 
wald Commission  Company  consignee.  Their 
name  appears  only  on  the  back  of  the  con- 
tract. Mr.  Carter  suKested  that  Mr.  Rich- 
ards write  a  new  contract,  but  Mr.  Rich- 
ards assured  bim  that  tbe  train  crew 
would  not  see  the  contract,  but  would  get 
the  waybill.  Mr.  Carter  thereupon  executed 
the  contract  and  offer  of  shipment  on  behalf 
of  the  plaintiffs. 

The  destlnatloo  of  tbe  sheep,  according  to 
tbe  waybill  accompanying  the  sMpment,  was 
St.  Louis  n.  D.  The  sheep  were  received  for 
shipment  by  the  defendant  on  the  16th  day  of 
January,  1918,  and  duly  arrived  at  defend- 
ant's station  at  Bremen  avenue,  St.  Louis, 
Mo.  The  Independent  Stockyards  are  located 
at  said  Bremen  avenue.  The  destination 
named  In  the  original  waybill,  accompanying 
the  shipment,  was  changed  by  defendant's 
agent  at  Bronen  Avenue  Station  by  writing 
on  said  waybill  In  blue  pencil  the  words  "Na- 
tional Stockyards."  As  to  why  this  change 
was  made,  the  evidence  does  not  disclose. 

The  Woodson-Fennewald  Commission  Com- 
pany were  located  at  the  National  Stock- 
yards, East  St.  lionls,  IlL,  but  maintained 
a  branch  house  at  the  Independent  Stock- 
yards, Bremen  avenue,  St  Louis,  Mo.',  which 
was  conducted  for  them  by  the  McNeely  ft 
Son  Commission  Cmnpany.  The  sheep  in 
question  were  not  delivered  to  tbe  Ind€S)end- 
ent  Stockyards,  St  Louis,  Ha,  but  were  de- 
livered by  the  defoidant  to  the  National 
Stockyards  Company,  at  Bast  St  Louis,  III.; 
they  were  unloaded  Into  their  pens,  and,  a 
few  faonra  after  they  rectfved  than,  the  said 
Yards  Company  delivered  them  to  tbe  Wood* 
sMi-Fennewald  Commlsslott  Company  at  said 
last-named  place. 

The  season  for  the  sale  of  tareedlng  ewes 
had  closed  at  the  National  Sto(^ards  at  the 
time  tbe  sbeep  wwe  delivered  to  tbe  Wood- 


be  wanted  flte  sheep  to  go  to  the  Independoit  son-Fonnewald  Commission  Company,  and  at 
Stocky>rd%  and  asked  bim  If  the  lettezs  U.  |  said  time  the  great  majority  of  the  she«v 
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consigned  to  said  commission  comp&ny  at  the 
National  Stockyards,  111.,  were  sold  for  Im- 
mediate dansbter.  Mr.  little^  wbo  bad 
cbarge  of  the  sheep  departm^t  of  the 
Woodson-Fennewald  Commissloo  Company, 
not  knowing  that  the  sheep  were  not  to  be 
put  on  the  market  for  sale,  sold  the  sbeep 
within  a  few  hours  after  they  were  dellrered 
to  him  by  the  Stockyards  Gcmipany,  and  the 
aheep  were  Immediately  ther^fter  Blaugb- 
tered.  The  plaintiffs  had  no  knowledge  that 
the  defoidant  had  delivered  the  she^  to  the 
National  Stoi^ards  Company  nntU  after 
thoy  were  killed. 

The  net  inroceeds  of  the  sale  of  the  ahe^ 
amounted  to  (1,790^,  which  amonnt  the 
Woodson-E'ennewald  Commission  Company 
paid  plalntUCs.  The  d^endant  offered  no  evi- 
dence other  than  the  ahliqpars*  oontraet,  here- 
tofore mentioned,  which  was  admitted  in 
evldmce. 

The  Jury  retamed  a  verdict  In  favor  of 
the  plaintiffs  for  «2,125.  At  the  close  of 
plalntifls*  cas^  and  again  at  the  dose  of  ail 
the  evidence,  ttie  defendant  asked  a  per^p- 
tory  Instruction,  In  the  nature  of  a  demurrer 
to  fb»  evidence,  which  the  court  refused  to 
give.  Connsel  for  defaidant  Insist  that  said 
instruction  should  have  been  given. 

[1,  2]  (1)  Th^  argue  that  the  plalntUCs  are 
precluded  from  recovering  In  this  action  be- 
cause of  the  writtoi  contnet  They  contend 
that  the  destination  of  the  ahe^,  accwding 
to  the  written  contract,  was  the  National 
Stockyards,  and  that  delivery  of  the  she^ 
was  made  at  said  destlnatlfm.  . 

This  suit  is  not  founded  on  a  breach  of 
the  written  contract,  but  on  the  alleged 
breach  of  the  oommon-Iaw  duty  of  defendant 
to  deliver  the  sheep  to  the  c<mslgnee  accord- 
ing to  plaintiffs'  direction.  Plaintiffls  were 
not  compelled  to  sue  on  the  written  contract, 
but  could  sue  defendant  on  its  common-law 
liability  as  a  common  carrier.  Defendant 
pleaded  and  Introduced  the  written  contract 
as  a  defense.  Plaintiffs  had  a  right  to  set  up 
and  prove  that  the  written  contract,  by  rea- 
son of  the  mistake  made  therein,  did  not 
effectuate  the  intention  of  the  parties,  and 
therefore  was  not  binding  on  them.  Barlow 
V.  Elliott,  56  Mo.  App.  377;  Leitenadorfer  v. 
Delphy,  15  Mo.  160,  55  Am.  Dec.  137;  Lupe 
T.  Atlantic  &  Pacific  R.  R.  Co..  3  Mo.  App. 
77;  Delerling  v.  Railroad,  163  Mo.  App.  loc. 
dt.  296, 146  S.  W.  814;  Creamery  Co.  v.  RaU- 
road,  128  Mo.  App.  422, 107  S.  W.  462 ;  Short 
V.  Thomas,  178  Mo.  App.  417,  163  S.  W.  252 ; 
Wemlck  v.  Railroad,  131  Mo.  App.  37,  109 
S.  W.  102T. 

The  evidence  disclosed  beyond  question 
that  the  parties  at  no  time  Intended  to  ship 
the  sheep  to  the  National  Stockyards,  111.,  but 
intended  that  the  shipment  should  be  made  to 
the  Independent  Stockyards,  St.  Louis,  Mo. 
The  words  "Natl.  Yards,  111.,"  written  In  the 
body  of  tti»  contrat^  were  inadvertently  writ- 


ten therein  by  defendant's  agent.  The  mis- 
take was  discovered  before  the  shipment  was 
made,  and  defoidant  endeavored  to  correct  it 
by  eliminating  the  said  words,  and  writing 
In  lieu  tbereat,  on  the  back  of  said  contract, 
the  words  "St  Lonla  D.  D." 

Moreover,  defendant's  agent,  the  one  who 
wrote  the  contract,  made  out  the  waybill  for 
the  shipment.  In  the  waybill  the  sheep  were 
blUed  to  St.  Louis  U.  D.;  St  Louis  U.  D. 
meaning  Independent  StockyardS)  according 
to  the  interpretation  of  said  agent:  This 
waybill  accompanied  the  shipment,  and  was 
the  order  that  eontroUed  the  train  crew  In 
handling  tba  Shlpmoit  Defendant,  tbore- 
ft>re,  vras  not  misled  because  of  the  written 
contract  In  making  d^very  of  Uie  She^  at 
the  National  Stockyards,  III. 

It  Is  evident  ftom  the  tesUmony  Oiat  the 
reas(m  the  Sheep  were  carried  to  the  National 
Stockyards,  HL,  and  there  d^vwed,  was  on 
account  of  tiie  unauthorized  act  of  d^end- 
anfs  agent  at  Bremen  avenue,  St  Lotuis, 
Ma,  who  changed  the  destlnajtlon  of  the 
shipment  and  reblUed  the  Shecv  to  the  Na- 
tional Stockyards,  IlL  This  act  was  the 
cause  of  defendant's  wzongfal  ddlvnry  and 
eonvKslon  of  the  sheep.  The  issue  raised  by 
the  pleadings  r^aidlng  the  coceeutlon  of 
the  written  omtraet  'was  toe  the  Jury  to 
decide. 

[3]  (2)  Counsel  fbr  defmdant  further  con- 
tends that  the  defendant  had  the  right  to 
assume  that  the  consignee,  tlie  Woodson-I^i' 
newald  Omnmlssion  Company,  were  tiie  own- 
ers  of  the  sheep,  and  therefbre  the  delivery 
to  said  consignee  discharged  tlie  defoidant 
from  liability,  although  the  place  of  deliv^ 
was  not  the  place  appointed  by  the  plaintiffs^ 
To  this  contention  we  cannot  agree.  It  will 
be  seen  from  the  statement  of  the  facta  in 
this  case  tiiat  the  deftadant  had  notice  that 
the  sheep  belonged  to  the  plaintiffs,  and  tlMt 
the  consignee  was  merely  their  ag^t  to  re- 
ceive the  sheep  at  the  Independent  Stodc- 
yards,  St  Louis,  Mo.,  and  reshlp  them  to 
Salem,  Mo.  Defendant,  therefore,  had  no 
right  to  indulge  In  the  presumptltm  contended 
for. 

The  law  governing  the  question  under  dis- 
cussion la  tersely  stated  the  Supreme 
Court  of  the  United  States  in  the  case  of 
Southern  Express  Go.  v.  Dickson,  94  U.  S. 
550,  24  L.  Ed.  285.  Said  case  Is  decisive 
of  this  question.   The  court  there  says: 

"Where  It  Is  known  that  ths  (oods  are  the 
property  of  the  shipper,  and  iiave  been  shipped 
by  him  for  delivery  to  the  consignee  as  hit 
agent  at  a  distant  place,  can  the  carrier  de- 
liver the  goods  to  such  consignee  or  to  their 
order  at  another  place?  •  •  •  We  think  tfae 
role  is  that  where  the  consignor  Is  known  to 
the  carrier  to  be  the  owner,  the  carrier  must  be 
understood  to  contract  with  bim  only,  for  his 
interest,  upon  such  terms  as  he  dictates  in  re- 
gard to  the  delivery,  and  thit  the  coDsignees 
are  to  bs  r^arded  dmply  as  agents  selected 
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by  him  to  netfr*  the  good*  at  tlie  placo  In- 
£emtod." 

See,  alao,  Bmltti  Co.  Italboad.  145  Mo. 
App.  8H  loc  dt  408,  407.  m  S.  W.  842; 
HatcliliiMm  on  OaTrleni,  vol.  1,  I  177,  Yoh  2, 
I  736 ;  Wkihlta  Poultry  Ga  t.  Sootttarn  Pac. 
Ky.  Co.,  197  Ma  App.  B78,  196  8.  W.  82; 
Cooper  T.  Bank  at  BxltlBh  North  America  (O. 
a)  ao  Fed.  171;  Bank  of  British  North  Amer- 
ica T.  Cooper,  187  n.  S.  47%  U  Sqp.  Ot.  160, 
84  U  Ed.  7S0;  BarUett  Steamboat  Phlla- 
ddphla,  32  J^o.  266. 

It  was  the  dnt7  of  the  defnidant  to  deUver 
the  sheep  according  to  the  plafaflffa'  direc- 
tion, and  to  make  delirery  at  the  idaoe  ap- 
pitted  by  the  xaalntSffa,  to  wit,  at  the  In- 
d^tendent  Sbx^yardi^  St  Lools,  Mo.,  and  a 
delirery  at  the  National  Stodcyarda,  HL,  al- 
thoogh  to  the  same  conalKnee,  did  not  re- 
Sievft  defttkdant  from  iti  responaibUlty. 

[4,  I]  0)  The  defendant  further  oimtends 
Uat  the  plaltttUEa  mlved  the  coureralon  by 
reoriTing  tlie  proceeds  of  the  sale  of  the 
dieepb  In  deal^  with  thla  qoeatloB  It  mnst 
be  borne  In  mind  that  the  plalntUb  iMid  no 
knowledge  of  the  wrongfiil  dellrar  of  the 
sheep  until  after  the  dieep  were  slaughtered. 
Defendant  was  gnlll^  of  a  couverBlon  In  de- 
liTwlng  the  sheep  at  the  National  Stodtyards. 
The  flAan^ter  of  the  sheep  was  due  to  said 
conTenton.  The  wrongful  act  of  the  carrier, 
the  cause  of  the  loss  to  the  plaliittflB,  had 
been  committed  ^en  plaintiffs  accepted  the 
proceeds  of  the  sale  of  the  sheep. 

Let  UB  suppose  that,  the  jHalntUts  had  ac- 
cepted the  sheep  from  the  defendant  after 
they  were  slaughtered.  Orald  It  be  con- 
tended that  idalnUfV  act  In  accepttng  the 
^eep  eonstttuted  a  walrer  of  the  coaversion, 
as  a  matter  of  law?  We  think  not. 

Walrer  Is  a  question  of  Intentioo.  What 
oi»istltntes  waiver  depends  upon  facts  of  eadi 
particular  case.  If  reasonable  minds  might 
draw  different  condusttms  tnnn  the  facts, 
the  qnestlou  of  waiver  is  one  for  the  Jut, 
and  not  for  the  court 

The  plaintiffs  contend  that  they  did  not 
take  the  proceeds  of  the  sale  of  the  sheep 
la  satisfaction  of  the  wrong  done  them  by 
the  defendant;  that' the  loss  sustained  by 
them  tor  the  miscarrying  ot  the  abeep  to  a 
wrong  and  bad  market,  and  having  them  sold 
tOT  slaughter,  was  not  intended  to  be  waived, 
and  was  not  affected  by  plaintiffs*  acceptance 
of  the.  proceeds  of  sale. 

There  was  ample  evidence  to  sustain  plain- 
tiffs' contention.  It  was  a  question  of  fact 
to  be  determined  by  the  Jury.  The  court 
was  not  authorized  to  declare,  as  a  matter  of 
law,  that  plaintiffs  bad  waived  the  conver- 
rion.  Arrington  .  v.  Wilmington  &  Weldon 
K.  R.  Co.,  61  N.  C.  68,  72  Am.  Dec.  559; 
LesiDsky  v.  Great  Western  Dispatch,  10  &Io. 
App.  134.  loc.  dt  141;  Atkisson  v.  Steam- 
boat Castle  Garden.  28  Mo.  121;  People's 


State  Savings  Bank  v.  BaUroad,  192  Mo.  App. 
614,  178  S.  W.  292;  Fairbanks,  Morse  & 
Co.  T.  Baskett  08  Mo.  App.  loc  dt  67,  71  S. 
W.  1113;  Lake  Shore,  etc.  Railroad  Co.  v. 
W.  H.  Mclntyre  Co.,  60  Ind.  App.  191,  108 
N.  E.  978;  Lester  v.  Delaware,  L.  &  W.  B.  B. 
Co.,  92  Hun,  342,  36  N.  T.  Supp.  907 ;  10  Ck>r- 
pos  Jurle,  i  380;  McSwegan  et  aL  v.  Penn- 
sylvania B.  R.  Co.,  7  App.  Dlv.  301,  40  N.  T. 
Supp.  Bl. 

[11  (4)  Bespcmdaits  further  contend  that 
the  verdict  is  excessive.  The  evldfflice  dis- 
closes that  a  few  days  prior  to  the  conver- 
sl<m  of  the  sheep  plaintiffs  paid  $3,833.50  for 
them.  There  was  evidence  showing  that  Im- 
mediately after  they  were  shipped  the  price 
of  breeding  ewes  was  from  $2  to  $2.50  a  head 
higher.  Other  evidence  tended  to  show  that 
the  sheep  were  worth  $20  per  head.  The 
verdict  of  the  Jury  la  Buiq^orted  by  the  eri- 
denca 

It  would  needleaaty  lengthen  this  opinion 
to  consider  appellant's  other  assignments  of 
errors.  It  is  snffldeot  to  say  that  we  find 
no  error  which  would  warrant  a  reversal  o£ 
fbe  Judgment  herdn. 

The  judgment  of  the  drcult  court  of  Au- 
drain county  should  be  affirmed,  and  the 
Oommissloner  so  leoommends. 

PER  CURIAM.  The  opinion  of  RBUERE, 
C,  is  adopted  as  the  opinion  of  the  court 
The  Judgment  of  the  circuit  court  of  Audrain 
coun^  Is  accordingly  affirmed. 

ALLEN,  P.  J.,  and  BECKER,  3„  concur. 
DAUES,      iu>t  Bitting. 


ELMS  at  al.  v.  MUTUAL  BENEFIT  LIFE 
INS.  CO.   (No.  15596.) 

(St  Louis  Court  of  Appeals.  MiasourL 
May  8, 1921.  Rehearing  Denied 
June  7,  1921.) 

1.  Appeal  and  error  ^927(3)— Caase  ooasld- 
ered  moat  favorably  to  appellant  on  appeal 
from  Ronanit. 

On  appeal  from  a  judgment  for  defendant 
after  denying  plaintiSs'  motion  to  set  aside  a 
nonsuit,  tlie  cause  must  be  considered  in  ttie 
light  most  favorable  to  plaintiffs. 

2.  I  nsaranoe  «8==>  146(3)  —  Plain  forfeiture 
dasse  will  be  enforced. 

While  tbe  law  does  not  favor  forfeiture,  es- 
pecially in  the  case  of  insurance  contracts^ 
tbe  courts  cannot  do  otherwise  than  to  en- 
force  a  contract  plainly  providing  for  forfeiture 
when  DO  statutory  law  intervenes  to  prohibit 
it 

3.  Insurance  «=>349(l)— Policy  held  to  provide 
for  forfeiture  for  nonp^ment  of  premium. 

A  life  insurance  policy  written  before  the 
enactment  of  the  no^orfelture  statutes  (Rev. 
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St.  1919,  H  61Sl-^68),  expressly  proridlnr 
that  In  case  of  nonpaTment  of  premium  the  In- 
sarer  should  not  be  Uable  for  paymetit  of  any 
part  of  the  som  insured  for.  bnt  that  the  policy 
should  cease  and  determiDe,  clearly  proTides 
for  forfeitore  whidi  most  be  forced. 

4.  Insarane*  4=»349(4}— Provlttoi  for  dadwv 
tloa  for  lidebtediiess  heii  lot  to  Apply  whtr* 

policy  was  forfeited. 

The  provision  of  the  insarinr  claase  that 
the  company  would  pay  the  amoont  of  policy 
after  deductiner  all  Indebtedness  to  the  company 
applied  to  a  payment  while  policy  was  In  force, 
and  was  not  inconsistent  with  a  subsequent 
clause  forfeiting  the  polI<7  for  nonpayment  of 
premiums. 

5.  Insaranee  «=»368(l)— Cla»«  glvlns  right 
to  paid-up  iBsinum  lOt  laoonlstMt  with 
forfeltare  elausa. 

There  is  no  tnconsliten^  between  a  claase 
in  life  insnrance  policy  providing  for  its  for- 
feiture for  nonpayment  of  a  premium  when 
due  and  a  clause  that,  if  two  years'  premiums 
have  been  paid,  the  insured,  on  default  of  pay- 
ment of  B  snbseqaent  premium,  may  receive  a 
paid-up  policy  for  an  equitaUe  sum  upon  the 
demand  and  surrender  of  policy  withid  three 
months  from  lapse. 

6.  iBsaratics  «=9360 (3)— Reserve  ander  polloy 
Iwld  forfeited  for  eoepayneat  of  prenlMma. 

Even  if  the  reserve  under  a  life  insurance 
policy  which  lapsed  from  nonpayment  of  pre- 
minms  be  construed  to  be  the  company's  profita, 
the  insured  Is  not  entitled  thereto  when  the 
policy  expressly  provided  for  fOrfcdtnre  of  all 
profits  thereander. 

7.  insaranee  ^»3(I0— Volaetary  applicatien  of 
reserve  of  paid-up  iMNranoe  dees  act  waive 
forfeiture. 

Where  a  life  insurance  policy  expressly 
providing  for  forfeiture  for  nonpayment  of  pre- 
miums hsd  lapsed,  the  insurance  company  did 
not  waive  its  right  to  forfeit  1^  yiduntarily 
applying,  when  the  Inanred  failed  to  surrender 
his  policy  and  demand  the  cash  snrrender  value 
within  the  time  limited,  the  reserve  eanud  un- 
der the  policy  to  the  purchase  d  paid-up  in- 
surance which  had  expired  before  the  death 
of  Insured. 

8.  iwurance  «=3360(3)— ia  abseace  of  elatiite 
forfeited  reserve  is  property  of  eonpaay. 

Before  the  enactment  of  nonforfeiture 
statutes  (Rev.  St  1919,  H  6161-6153),  the 
reserves  earned  on  the  policy  which  provided 
for  forfeiture  of  the  insurance  and  all  profits 
In  the  event  of  nonpayment  of  premiums  were 
the  property  of  the  company,  so  that  the  bene- 
ficiaries under  the  policy  could  not  recover  such 
reserves  from  the  company  on  the  theory  it 
converted  the  property  of  insured  to  its  own 
use  by  applying  the  reserves  to  a  paid-np  pol- 
icy of  insurance. 

Appeal  from  St.  Louis  Orcolt  Goart;  Glen- 
dy  B.  Arnold.  Judge. 

Action  by  Edward  C.  Elms  and  others 

against  the  Miihaal  Benefit  T^lfe  Insurance 
Company.    From  a  Judgment  for  defendant 


after  denying  plalntifrs'  motion  to  take  a 
Bonmilt,  plalntUCg  appeaL  Affirmed. 

Igoe  &  Gamdl  and  Andenon,  Offliwt  ft 
Elayden,  all  of  St.  Looia,  tor  mvpAlantm. 

Jones,  Hodcer,  SulUnui  Jk  Aniul^  of  St. 
Lools,  tm  resptmdent 

BTGQS.  C.  This  Is  an  action  upon  a  p<rt- 
Icy  of  life  Insurance.  The  policy  in  the  sum 
of  $1,000  was  Issued  up<n  the  life  of  Boss- 
Ingtoa  Elms  and  was  dated  ilnnh  81,  18T1. 
The  premiums  were  paid  until  Mjp«3k  3,  1906. 
Tike  one  due,tbat  day  was  not  paid  nor  waa 
any  subsequent  premlam  paid.  Tbe  Insured 
died  October,  1912. 

The  petition  Is  in  two  counts,  fbe  first 
being  a  straight  suit  <hi  the  pt^cy,  and  tha 
second  on  the  theory  of  a  conversfcHi  of  the 
reserve  standing  to  the  credit  of  tbe  policy 
at  tbe  time  it  lapsed,  whicb  la  all^^  to 
have  been  the  sum  of  9T6S.49. 

The  answer  to  the  first  count,  after  dur- 
ing the  performance  of  the  terms  and  con- 
ditions of  the  poll<7  on  tbe  part  of  the  plain- 
tiffs, set  ap  that  tbe  Insured  failed  to  pay 
the  premium  of  $44.46  due  on  Marcii  3,  1900, 
and  as  a  result  the  poHcy  lapsed,  and  under 
Its  terms  the  company  became  uempted 
from  the  payment  of  any  sum.  It  is  fnrttier 
averred  that  under  the  policy  it  .was  pro- 
vided that  after  two  or  more  premiums  had 
\)em  paid  the  company  apon  the  lapse  of 
the  policy  for  the  n<mpayment  of  any  subee- 
quent  premium  would  issue  a  paid-up  policy 
Insnring  an  equitable  sum,  payable  at  death, 
provided  application  was  made  tor  sudi 
paid-up  Insurance  and  tbe  policy  surrender* 
ed  to  tbe  company  within  three  months  after 
its  lapse.  It  is  then  ayerred  that  no  ap- 
plication was  made  nor  was  the  polity  sur- 
rendered for  paid-up  Insurance  within  three 
m<mths  after  Its  lapse  ft>r  the  nonpayment, 
of  tbe  premium  dne  Mardi  S,  1906. 

D^endanfs  answer  to  the  second  count 
denied  that  on  March  3,  1906,  or  at  any 
time  there  was  a  reserve  or  cash  value 
standing  to  the  credit  of  On  policy  of  9765.49 
as  alleged  by  plaintiffs,  and  denied  that 
either  the  insured  or  plaintiffs  were  entitled 
to  any  reserve  or  cash  Value  nnder  said  pol- 
icy upon  Its  lapse  tot  tbt  nonpayment  of 
the  prontura. 

Tbe  cause  was  tried  by  the  court  sitting 
as  a  jury,  and  upon  request  of  the  defend- 
ant at  the  dose  of  the  case  the  court  de- 
clared the  law  to  be  that  plaintiffs  were  not 
^titled  to  recover  under  either  count  of  tbe 
petition.  Following  the  usual  prelimina- 
ries, plaintiffs  have  appealed. 

No  question  of  pleading  arises  In  the  case, 
and  tbe  facts  are  undisputed.  The  foregO' 
Ing  statement  and  substantive  portions  of 
the  pleadings  may  be  considered  as  facts 
established  in  the  case;  the  parties,  however, 
differing  only  as  to  the  legal  effect  of  the 
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poller  stipulations  and  BubsequeDt  action 
of  the  company  after  the  lapse  of  tlie  policy 
following  the  default  In  the  payment  of  pre- 
miuins.  It  was  conceded  that  the  defendant 
was  duly  notified  and  denied  liability  for 
any  sum,  and  that  all  premiums  were  paid 
from  1S71  to  the  premium  due  March  3. 1905, 
but  that  no  further  premiums  were  paid 
by  the  assured  or  by  any  one.  It  was  fur- 
ther admitted  no  demand  was  made  within 
tbree  months  after  the  lapse  or  at  any  time 
for  the  paid-up  insurance  prorided  in  the 
policy.  The  provisions  of  the  polioy  materi- 
al to  the  Issues  are  as  follows : 

"And  the  said  company  does  hereby  protnise 
and  agree  to  and  with  the  said  assured  well 
and  truly  to  pay  or  cause  to  be  paid  the  said 
Bom  insured,  at  their  office  in  the  city  of 
^ewai^,  to  the  said  Oatfaerine  Blma  or  as- 
aisna,  within  ninety  days  after  doe  notice  and 
proof  of  the  death  of  said  Boa^gton  Blms. 
And  in  caae  the  said  aaaured  should  die  before 
the  decraae  of  the  said  Roasington  Elms,  then 
the  amount  of  this  insurance  shall  be  payable 
to  their  children  or  to  tlieir  guardian  if  under 
age,  within  ninety  days  after  due  notice  and 
proof  of  interest  and  of  the  death  of  said 
RosBiugton  EMma,  deducting  tberefrom  all  in< 
debtedness  of  the  party  to  the  company,  to- 
gether with  the  balance,  if  any,  of  the  year's 

The  forfeiture  provision  Is  as  follaws: 

"In  case  the  said  premium  shall  not  be  paid 
on  or  before  the  sereral  days  hereinbefore  men- 
tioned for  the  payment  tiiercof,  at  the  ofSce 
of  the  company  in  the  city  of  Newark,  or  to 
agents  when  they  produce  receipts  signed  by 
the  president  or  treasurer,  then,  and  in  every 
such  case,  the  said  company  shall  not  be  liable 
to  the  payment  of  the  sum  insured,  or  any 
part  th(*reof,  and  this  policy  shall  cease  and 
determine;  but  after  two  ,or  more  full  years 
preminma  have  been  paid  hereon  the  cranpany 
will  issue  a  paid-ap  policy  insuring  an  equitable 
sum,  payable  at  death,  provided  application  be 
made  for  same,  and  the  policy  with  the  profits 
thereon  be  duly  surrendered  within  three 
months  after  its  lapse." 

"And  it  is  further  agreed  by  the  within  as- 
sured that  in  every  case  where  this  policy  shall 
cease  or  become  or  be  null  and  void  all  pre- 
Tioua  payments  made  thereon  and  all  profits 
shall  be  forfeited  to  the  said  company;  and 
that  If  it  be  assigned,  written  notice  shall  be 
given  to  the  company  and  llielr  assent  thereto 
obtained." 

It  wae  further  shown  that  in  the  year 
1879  and  in  1895  the  company  adopted  new 
forfeiture  syst^s  which  .were  applied  to  all 
future  policies  of  the  company  and  were  also 
made  applicable  to  all  prior  policies  which 
had  been  issued.  By  these  systems  the  In- 
sured in  the  event  of  a  lapse  was  given  in 
Ileu  of  the  paid-up  insurance  provided  in 
the  policy  the  right  or  option  of  withdraw- 
ing the  reserve  on  the  policy  either  in  cash 
or  having  the  reserve  applied  to  the  pur- 
chase of  extended  insurance,  upon  condition, 
however,  of  a  demand  being  made  therefor 


and  a  surrender  of  the  policy  to  the  com- 
pany within  three  months  after  lapse.  It 
was  provided  in  the  system  that  in  the  event 
of  a  failure  to  make  demand  or  surrender 
the  policy  within  three  months  for  paid-up 
Insurance  provided  In  the  policy  or  for  the 
cash  surrender  value  or  for  extended  Insur- 
ance  the  reserve  should  be  applied  to  the 
purchase  of  extended  Insurance. 

It  was  further  undisputed  as  was  shown 
by  certain  letters  written  to  plaintiff^*  coun- 
sel and  by  other  evldaioe  that  in  June,  1900, 
after  the  i>ollcy  In  the  Instant  suit  had  laps- 
ed on  March  3. 190S,  In  view  of  the  fact  that 
the  policy  was  not  surrendered  or  any  de- 
mand made  for  the  cash  or  for  a  paid-up  pol- 
Icy,  the  company  ai^lied  the  reserve  on  the 
policy  to  the  purchase  of  extended  Insurance, 
which  resulted  in  the  policy  being  continued 
in  force  for  the  full  amount  of  |1,000  for  a 
period  of  four  years  and  twenty-four  days  or 
until  March  27,  1910,  more  than  two  years 
prior  to  the  death  of  the  assured. 

The  Missouri  nonforfeiture  statutes  (sec- 
tions 6151,  6152,  6153,  B.  S.  1919)  were  not 
enacted  until  1879,  which  was  after  the  date 
of  the  policy  in  suit,  and  hence  there  la  no 
contention  that  they  are  applicable.  The 
policy  in  suit  being  unaffected  by  that  law, 
we  need  only  consider  its  terms  in  determin- 
ing whether  the  beneficiaries  had  any.  rights 
thereunder  at  the  time  of  the  death  of  the 
insured  October,  1912,  In  view  of  the  con- 
cession that  the  policy  lapsed  on  March  S, 
1906,  for  failure  to  pay  premiums. 

[1]  Plaintiffs'  learned  counsel  have  not 
formally  assigned  errors  In  the  action  of 
the  trial  court.  The  suit  was  tried  before 
the  court  without  a  jury,  and  after  the 
cause  was  taken  under  advisement  the  court 
sustained  the  defendant's  demurrers  to  the 
evidence  and  granted  to  the  plaintiffs  the 
right  to  take  a  nonsuit.  Failing  In  their  mo- 
ticm  to  have  the  nonsuit  set  aside,  plaintiffs 
have  appealed  and  are  entitled  to  have  the 
cause  viewed  in  the  light  most  favorable  to 
them.  8uch  matter,  however,  Is  of  little 
consequence,  as  there  are  no  dlq>nted  ques- 
tions of  fact  In  the  case. 

We  are  able  to  glean  from  the  points 
and  arguments  of  counsel  that  it  is  con- 
tended by  plaintiffs  that  no  forfeiture  .was 
provided  in  the  policy;  that,  granting  such 
provision,  the  same  was  waived  by  the  de- 
fendant by  reason  of  It  formally  subjecting 
the  policy  to  its  nonforfeiture  system  adopt- 
ed in  1879  whereby  It  granted  to  the -as- 
sured the  right  to  extended  Insurance  under 
certain  conditions  and  stipulations;  that 
the  provision  In  the  policy  providing  for  de- 
ducting any  indebtedness  there<Hi  and  also 
unpaid  premium  is  inconsistent  with  and 
negatives  the  Idea  of  forfeiture,  and  also 
the  provision  requiring  a  surrender  of  the 
policy  and  profits  Is  claimed  to  be  incon- 
sistent with  the  claim  of  forfeiture,  the  re* 
suit  being  that  two  constructions  are  poa- 
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vlble  ondet  the  poller,  ftnd  the  one  favarlsx 
the  assured  should  be  adopted. 

[2]  While  the  law  does  not  faTor  fMfdt- 
ures,  e^edaUy  In  the  case  of  Insurance  ccbi- 
trftcta.  where  the  parties  plainly  by  th^ 
contract  prorlde  tor  than,  and  no  statutory 
law  luterroaes  to  prohibit  them,  the  (xnirts 
cannot  do  otberwlae  than  cofbrce  the  con- 
tract as  written  by  the  parties  themselTes. 
Ashbrook  t.  Ins.  Co.,  94k  Ma  72,  8  S.  W. 
462;  Smoot  ▼.  Ins.  Co.,  138  Mo.  App. 
120  S.  W.  719;  MltcheU  v.  Ins.  Co..  170 
Mo.  App.  1.  lei  a  W.  362. 

C3]  The  policy  here  provided  upon  failure 
to  pay  the  premium  that  "then  and  In  every 
such  case  tiie  said  ccmipany  shall  not  be  li- 
able for  the  payment  of  the  sum  Insured  or 
any  part  thereof,  but  the  policy  shsll  cease 
and  determine."  This  was  followed  by  a 
proTlstoQ  giving  to  assured  after  the  payment 
of  two  or  more  premiums  the  rl^t  to  have 
a  paid-up  poU<9'  for  an  equitable  sum  pay- 
able at  death,  provided  application  be  made 
for  same  and  tlie  policy  with  the  profits 
thereon  be  duly  surrendered  within .  three 
months  after  Its  lapse. 

This  provision  plainly  and  clearly  provides 
for  a  forfeiture,  and  In  view  of  the  fact 
that  the  nonforfeiture  la.w  of  Missouri  can- 
not be  applied  to  the  policy  we  are  powerlesa 
to  do  anything  but  to  oiforce  the  contract 
as  written. 

[4]  It  is  argued  by  plaintiffs  that  the  for- 
feiture clause  is  inconsistent  with  the  pro- 
vision of  the  prior  insuring  clause  which 
says  that  upon  assured's  death  the  company 
would  pay  the  amount  of  the  jwUcy,  after 
"deducting  th««from  all  Indebtedness  of  the' 
party  to  the  company  together  with  the  bal- 
ance, if  any,  of  the  year's  premium."  Of 
course,  if  the  policy  was  forfeited,  there 
could  be  nothing  to  deduct.  The  provision 
referred  to  giving  the  company  the  right 
to  deduct  any  indebtedness  due  the  com- 
pany manifestly  applied  to  a  payment  made 
by  the  company  while  the  policy  was  in 
force,  and  not  where  the  policy  lias  been 
forfeited  tinder  its  terms  prior  to  the  in- 
sured's death.  Ruane  v.  Ins.  Co.,  194  Mo. 
App.  214,  186  S.  W.  1188. 

The  case  of  Kline  v.  National  Ben.  Ass'n, 
111  Ind.  462,  U  N.  E.  620,  60  Am.  Rep.  703, 
relied  on  by  plaintiffs,  is  wholly  unlike  this 
case.  There  the  policy  acknowledged  the 
receipt  of  six  assessments  and  then  provided 
for  a  forfeiture  for  failure  to  pay  assess- 
m^ts.  The  company  contended  the  policy 
was  forfeited  because  one  of  the  assess- 
ments that  it  acknowledged  was  paid  was 
not  in  fact  paid,  and  it  .was  held  that  as 
against  the  bencdclary  the  company  was  es- 
topped by  the  recital  In  the  policy  acknowl- 
edging the  receipt  of  the  six  assessments 
from  asserting  tbat  one  of  them  was  not 
paid.  Furthermore  the  court  In  construing 
the  contract  as  a  wbole  found  that  It  did 
not  oitltle  the  company  to  dedare  a  for- 


feiture The  court  said  (111  Ind.  lot  dL 
466, 11  N.  E.  623,  60  Am.  Bep.  703): 

"The  <mly  clause  which  professes  to  pre  i 
right  to  declare  a  forfeltsre  la  the  brief  dnst 
contidned  in  the  orders  given  by  the  UMtm-'. 
and  this  cannot  be  allowed  to  prevaQ  agiimt 
the  statements  In  the  application,  tbe  acknoiri- 
edgment  in  tbe  policy,  the  pminon  tbat  it 
shall  be  incontestable  except  for  tncoi,  tai 
the  redtals  of  the  bfaidiiic  receipt." 

[I]  Nor  la  there  any  fncondstoicy  be- ; 
tween  the  forfeiture  clause  and  tbe  pnvi- 
eloa  following  which  gives  to  the  assured  os 
defltult  tbe  right  to  a  paid-up  pcdlcy  for  ar ; 
equitable  sum  upon  demand  and  snrrendfr  i 
of  the  policy  within  three  months  from  laicv- 

[I]  The  right  to  pald-np  Insurance  jru  : 
omdltloned  upon  tbe  owner  making  appli- 
cation ther^br  "and  the  policy  with  tiie : 
profits  thereon  be  duly  surrendered  to  tin  ! 
company  within  three  months  after  Its 
Iaps&"  Tt  l8  contended  by  plalntUb  tbat  the 
d^endant  has  construed  this  policy  and  stat-  i 
ed  tiiat  tliese  "profits**  amounted  to  ^ 
sum  of  $765.49.    Defendant  does  not  adstlt 
that  the  profits  on  the  policy  amonoted  lo 
¥766.48  at  date  of  lapse,  but  that  tbe  -it- 
serve,"  an  entirely  dUE^mt  thing,  amonnttd 
to  that  sum,  which  reserve  was  vduntaril; 
and  without  obligation  on  Its  part  applM 
to  the  purchase  of  extended  insurance  under 
its  nraforfeltnre  systems  adopted  ht  IS^ 
and  180S. 

However,  granting  that  tbe  pndlti 
amounted  to  that  sum,  the  policy  plainlr 
and  unequivocally  forfeits  all  profits  to  tte 
company  upon  failure  to  pay  preminms. 

[7]  But  say  plaintiffs  granting  a  ri^ttf 
forfeiture  same  was  waived  by  reason 
the  company  aftf r  the  death  of  Rofisington 
Elms  admitting  in  letters  to  plaintiib'  om- 
sel  that  it  had  applied  the  reserve  tiiat  Isd 
accumulated  on  the  policy  at  date  of  lap" 
to  the  purchase  of  extended  Insnnuw 
The  letters  do  not  admit  any  liability  tmdff 
the  original  policy,  but  state  same  becaiw 
valueless  under  its  provision  for  nonpayn^ 
of  premium.  It  Is  then  stated  tbat  tOe 
lapse  and  upon  failure  of  the  assured  to  R- 
quest  a  paid-up  p<^Icy  under  tbe  proristcM 
of  the  original  policy  the  company  IwJ  'P" 
plied  the  reserve  to  the  purchase  of  fsisi>^ 
ed  insurance  in  view  of  tbe  fact  that  fte 
Insured  had  not  surrendered  the  policy  ^ 
paid-up  Insurance  or  tor  cash  sarreadef 
value. 

The  sole  benefit  accruing  to  assured  vs^ 
the  policy  terms  upon  lapse  was  to  la^* 
paid-up  insurance  for  an  equitable  sv.m  op"" 
complying  with  the  conditions.  Tbe  <^ 
benefits,  namely,  cash  surrender  value  am 
the  right  to  extended  insurance,  were  ac- 
corded the  policy  voluntarily  by  the  comply 
when  there  was  no  obligation  to  do  bo  by 
terms  of  the  original  contract  Sw*  Wti» 
should  not  be  construed  as  a  waiver  ^ 
rights  of  the  company  to  enforce  thepb'i' V** 
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visions  of  the  written  contract  The  company, 
althougn  not  obligated,  gave  to  the  assured 
npon  his  default  the  benefit  of  ^tended 
Insurance  for  a  term  of  about  four  years, 
as  the  accumulated  reserve  carried  the  i>ol- 
Icy  that  length  of  time.  Had  the  assured 
died  within  that  time,  his  beneficiaries  would 
liflve  received  the  full  face  of  the  policy. 

[B]  The  second  count  proceeds  on  the  the- 
ory that  at  the  time  of  the  default  the  re- 
serve belonged  to  the  assured,  and  that  the 
company  was  guilty  of  ccnverslon  lo  apply- 
ing it  to  the  purchase  of  extended  insurance. 
Under  the  terms  of  the  policy  the  assured 
bad  ooly  a  conditional  right  to  paid-up  in- 
am  ranee  npon  lapse.  If  the  policy  tiad  un- 
conditionally given  to  the  assured  upon  de- 
fault a  right  to  a  cash  surrender  value, 
tbere  would  be  merit  in  plalntUts'  oonten- 
tlon  that  a  conversion  existed. 

In  view  of  the  fact  that  there  was  no 
statute  in  eCTect  at  the  time  governing  the 
diapositioD  of  the  reserve,  and  where,  as 
here,  the  policy  did  not  accord  to  the  assured 
the  benefits  of  the  reserve  (Qton  lapse  either 
for  cash  Burroider  value  or  for  paid-up  or 
extended  insurance,  the  reserve  belonged  to 
the  company,  and  not  the  assured.  Payne  v. 
Ins.  Co^  19S  Ma  App.  M2,  191  S.  W.  695; 
State  ex  rel.  v.  Vandiver.  213  Mo.  187,  214, 
111  S.  W.  911;  Wilhelm  v.  Prudential  Ins. 
Co.,  227  S.  W.  897.  not  yet  officially  reported. 

One  of  the  purposes  in  enacting  the  non- 
forfeiture statutes  was  to  give  to  the  a»- 
sured  benefits  arising  from  the  reserve  in 
the  form  of  extended  insurance,  thereby  clear- 
ly indicating  tliat  absent  the  statute  the 
reserve  belonged  to  the  company. 

It  follows  that  the  court  properly  declared 
the  la.w  as  allied  to  the  facta,  and  that 
the  Judgmut  should  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  Is  ac- 
oordingly  affirmed. 

AJA^t  P.  J.,  and  BBOKIIB,  J«  ooncur. 
DAUBS,     not  altttaiK. 


HEATH  V.  BECK.    (No.  I50IS.) 

(St.  Ix>ai8  Court  of  Appeals.  Missouri.  May 
S,  1921.    Reheazing  Denied  June  7.  1921.) 

I.  Appeal  aad  error  «e9494— Wliai  oartllei 
copy  of  decree  n  oao  oo»t  aet  filed,  It  It 
not  reviewable. 

.Where  counts  in  equity  for  reformation  of 
a  contract  and  at  law  for  damages  were  tried 
separately,  and  defendant  brougtit  the  case  to 
the  Court  of  Appeals  by  the  ^ort  method  of 
appeal,  but  filed  only  a  certified  copy  of  the 
judgment  for  damages,  and  not  a  certified  copy 
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of  the  decree  on  the  equi^  count  as  required 
by  Rev.  8t.  1919,  1 1479,  the  Judgment  for  dam- 
ages is  the  only  judgmaat  before  the  court  for 
review,  especially  where  the  order  granting  the 
appeal  shows  that  it  was  the  only  judgment  ap- 
pealed from. 

2.  Vendor  aad  pvrBhaaor  «=3343(0— Parehaa- 
•r  eatltlei  to  reoovor  for  breaoh  of  voador'a 
oral  agreenaRt  to  plat  land  ae  at  to  glv*  out- 
lot. 

Where  a  vendor  In  aelling  part  of  a  traet 
of  land  orally  agreed  to  plat  the  rest  of  the 
tract  in  such  manner  as  to  afford  the  purchaser 
an  outlet  to  a  roadway  connecting  with  the 
public  road,  a  reformation  of  the  contract  to 
Include  such  provision  was  not  necessaiy  fai  or- 
der to  permit  a  recovery  of  damages. 

8.  Appeal  aid  error  4=9846(3)-~Judgment  af- 
firmed  If  suatalaable  on  any  theory  whea  no 
deolaratlona  of  law  asked  or  0ivea. 

In  an  action  tried  the  court  without  a 
jury,  where  no  declaratlonB  of  law  were  asked 
by  either  party  or  giveu  by  the  court,  the  Judg- 
ment will  be  affirmed  if  it  may  be  sustained  V9- 
on  any  theory  supported  by  the  evidence. 

4.  Evidence  «=3427— Oral  agreement  by  vendor 
to  open  street  does  not  vary  written  contract 
and  dead. 

An  oral  agreement  by  the  vendor  contem- 
poraneous with  the  written  contract  of  sale  to 
<9en  a  street  through  the  land  to  give  the  par- 
chaser  an  outlet  did  not  conflict  with,  or  vary 
the  terms  of,  the  written  contract  or  deed, 
and  oral  evidence  thereof  was  not  inadmlasible 
as  var^ng  or  contradicting  the  terma  9t  the 
writing. 

5.  Appsal  and  error  $=>l73<e)— Frauds,  stat- 
ute of  «sil44— Defense  held  waived. 

The  defense  that  the  contra'ct  sued  on  was 
within  the  statute  of  frauds  (Rev.  St.  1919, 
i  2169)  was  waived  and  could  not  be  raised 
for  the  first  time  in  the  Court  of  Appeals, 
where  the  statute  was  not  pleaded,  no  objec- 
tion based  on  the  statute  was  made  to  evidence 
of  the  verbal  contract,  no  instruction  on  that 
theory  waa  offered,  and  the  statute  waa  not 
referred  to  in  the  motion  for  a  new  trial. 

e.  Frandi,  atatata  of  «s>l25(l)  — Dooa  net 
render  eoatnwt  void  but  Is  rule  of  ovMoaee. 

Rev.  St.  1919,  I  2169,  does  not  render  a 
contract  void,  but  goes  merely  to  the  remedy, 
and  as  such  is  a  rule  of  evidence. 

Appeal  from  Circuit  Court,  St.  Louis  Coun- 
ty; 6.  A.  Wurdeman,  Judge. 
"Not  to  be  offldaUy  published." 

Action  by  Richard  Heath  against  George 
Beck.  Judgment  for  idaintlff,  and  defendant 
appealed  to  the  Court  of  Appeals,  which 
tranaferred  the  canse  to  the  Supreme  Court 
(2M  S.  W.  43),  but  ttie  cause  was  subsequent- 
ly retranxferred  to  the  Court  of  Appeals  (225 
S.  W.  993).  Affirmed. 

Hana  Wullf  and  Jdhn  Portar,  both  of  Bt 

Louis,  for  appellant 

George  H.  Brooks,  of  Webster  Groves,  and 
Joseph  C  McAtee,  of  Clayton,  f6r  respondent. 


E9For  otber  caws  see  nans  toplo  and  KXT-NUHBER  In  all  Key-NUBltMrad  DtlMts  aoA  Indi 
2S1S.W.-42 
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BIGGS,  C  This  cause,  having  been  trans- 
ferred to  the  Supreme  Court  (204  S.  W.  43), 
was  retransferred  here,  as  that  court  con- 
cluded after  an  examination  of  the  record 
that  title  to  real  estate  was  not  involved 
(22S  S.  W.  993).  In  the  Supreme  Court  opin- 
ion referred  to,  the  substance  of  the  plead- 
ings and  issues  in  the  cause  are  stated  thus: 

"The  petition  is  in  two  counts.  The  first 
alleges  Uiat  reBpondeot  bought  from  appellant 
a  parcel  of  land  in  St.  Louis  county  for  a  money 
consideration , of  $350,  and  bought  it  upon  the 
representation  that  appellant  ^voold  plat  the 
rest  of  the  aaiae  tract  in  such  manner  as  to 
afford  respondent  an  outlet  from  his  parcel  to 
a  roadway  running  over  appellant's  property 
and  connecting  with  a  public  road;  that  upon 
this  representation  appellant  finally  prevailed 
upon  respondeat  to  purchase  the  parcel  men- 
tioned at  th«  price  stated,  payable  !n  install- 
ments; that  a  written  agreement  was  drawn 
which  embodied  the  contract  to  purchase,  ex* 
cept  that  it  did  not  contain  the  agreement  con* 
ceming  the  roadway  appellant  haa  promised  to 
secure  to  reqiondent;  that  appellant  repeated 
Us  assnranees  and  thereby  induced  respondent 
to  sign  the  agreement  as  presented;  that  in 
November,  1909,  respondent  made  final  pay- 
ment, and  appellant  executed  and  delivered  to 
him  a  warranty  deed  to  the  land;  that  upon  the 
receipt  of  each  installment  and  the  final  pay- 
ment appellant  repeated  his  assurances  and  rep- 
resentations, and  respondent  relied  thereupon  in 
making  the  payments  and  in  accepting  the  deed, 
which  did  not  contain  as  agreement  for  the 
roadway;  that  appellant  caused  the  tract  he 
retained  to  be  surveyed  and  a  plat  to  be  made 
which  showed  a  roadway  as  orally  agreed,  but 
did  not  file  the  plat,  and  afterward  sold  the 
property  without  reserving  a  roadway  and  with- 
out notifying  the  purchaser  of  the  existence  of 
the  oral  agreement  therefor.  It  is  then  alleged 
that  respondpnt's  property  is  valueless  with- 
out the  roadway;  that  appellant's  failure  to 
reserve  an  outlet  for  respondent's  benefit  was 
in  fraud  of  respondent's  right,  and  respondent 
is  without  an  adequate  remedy  at  law;  that  the 
represeDtatiooB  were  made  to  deceive  reapODd- 
ent  and  defraud  him  and  accomplished  that  pur- 
pose; that  a  reformation  of  the  written  agree- 
ment to  cause  it  to  include  the  provision  con- 
cerning the  outlet  is  necessary  in  order  to  pre- 
vent appellant  from  succeeding  in  working  a 
fraud  upon  respondent  The  prayer  is  for  such 
a  reformation  of  both  the  agreement  and  the 
deed. 

The  second  count  incorporates  or  purports  to 
incorporate  the  facts  set  up  in  the  first  count, 
and  then  states  that,  'relying  upon  the  promise 
of  defendant  to  furnish  him  an  outlet  and  road- 
way to  said  premises  as  therein  described, 
plaintiff  purchased  from  defendant  a  strip  of 
lend,'  which  the  petition  then  describes,  'and 
psid  him  therefor  the  sum  of  $350.  Plaintiff 
states  that,  contrary  to  the  said  agreement  and 
the  terms  thereof,  defendant  has  failed  and  re- 
fused and  still  fails  and  refuses  to  furnish  him 
with  said  outlet;  that  he  as  sold  the  property 
over  which  it  was  to  be  established  to  one 
Wolff,  without  notifying  the  said  Wolff  of  the 
said  agreement;  that  the  said  property  is  value- 


[  less;  and  that  bf  reason  <tf  Ike  premiaea  plain* 
tiff  has  been  damaged  in  the  sum  of  $350,*  for 
which  judgment  Is  prayed.  On  the  first  count 
the  trial  court  reformed  the  agreement  and  the 
deed  as  prayed.  On  the  count  for  damages  flie 
court  rendered  jndgment  for  reapondoit  for 
^SOO.** 

The  so-called  equity  count  and  the  second 
count  which  sounds  at  law  for  damages  were 
tried  s^arately.  After  a  hearing  on  the 
•first  or  equity  count  there  was  a  decree  for 
respondent  reforming  the  agreement  and 
deed,  after  wbfdi  appellant  filed  a  motion 
for  a  new  trial.  lAter  on  the  cause  was 
heard  on  the  second  count  for  damages,  and 
the  court,  as  stated,  rendered  judgment  for 
respondent  on  that  count. 

[1,2]  Thereafter  a  motion  for  new  trial 
being  overruled,  the  appellant  brings  the 
cause  here  by  the  short  method  of  appeal, 
but  failed  to  file  In  this  court  a  certified 
copy  of  the  decree  rendered  on  the  equity 
count  as  required  by  section  1479  of  the  B. 
S.  of  1919,  but  did  file  a  certified  copy  of  the 
Judgment  for  damages  rwdered  on  the  sec- 
ond count.  The  conrfs  decree,  bowerar,  is 
copied  in  appellants  abstract  of  the  record. 
Under  such  circumstances,  the  only  Judg- 
ment properly  before  us  for  review  is  the 
Judgment  for  damages  on  the  second  coont  of 
the  petition.  The  certified  cc^y  of  the  order 
granting  the  appeal  filed  here  discloses  that 
the  appelant  appealed  only  from  the  Judg- 
ment of  the  court  on  the  second  count  for 
damages.  Under  such  drcumetancea,  we  de- 
cline to  review  the^ction  of  the  Court  on  the 
first  count  As  stated  by  the  Supreme  Court, 
the  first  count  seems  designed  to  reform  re- 
spondent's evidence  for  use  In  the  trial  upon 
the  second  count  and  In  view  of  the  sale  to 
the  innocent  purdiaser  Wolff  who  is  not  a 
party  to  the  cause,  the  reformntim  of  the 
contract  and  deed  could  In  no  way  affect  the 
title  to  the  property.  FurttaermOTe,  sudi  ref- 
ormation is  unnecessary  in  order  to  pomlt 
a  recovery  on  the  other  count. 

[)]  The  second  count  for  damages  was 
tried  bef6re  the  court  without  a  Jury.  No 
declarations  of  law  were  asked  by  eltber 
party  or  given  by  the  court.  Under  sucdi  dr- 
cumstances,  it  Is  well  established  that  the 
cluty  of  this  court  is  to  atOrm  the  Judgment 
if  It  may  be  sustained  up<m  any  theory  sup- 
ported by  the  evidence. 

Appellant's  objections  to  the  Judgmmt  on 
the  second  count  are  twofold:  Plrst.  that  the 
court  erred  in  allowing  testimony  as  to  the 
alleged  contemporaneous  oral  promise  on  the 
part  of  appellant  to  establish  the  rlgbt  4rf 
way  and  consequently  in  allowing  a  recovery 
upon  an  oral  contract  contemporaneous -with 
the  written  agreement ;  and,  second,  that  the 
oral  contract  referred  to  provided  for  an 
easement  in  other  land  than  that  covered  by 
the  deed  and  written  contract  ood  oouse- 
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quottlr  uM  nmtnct  not  beliiir  in  wrltlns 
was  Told  under  the  etatate  of  fnnda. 

[4]  Ab  to  the  first  proposition.  The  onl 
contract  refierred  to  does  not  In  any  way  ocm- 
fllct  witb  or  vary  the  terms  of  the  writtai 
cmtanct  In  qjieaklng  of  the  mle  of  law 
whldi  piesnmM  that  the  written  c<mtract 
onbodiea  the  entire  agreement  between  the 
parties  and  tberefbra  that  extrinsic  erldencie 
Is  Inadmlstfble  to  rary  or  cmtradict  tlie 
terms  tiiereof,  this  court  In  the  case  of  Bow- 
ers T.  Bell.  198  Ho.  App.  210,  loc.  dt  218^ 
182  S.  W.  1068,  1070,  says: 

"Among  these  numerous  exceptions  la  one, 
firmlj  established,  to  the  effect  that  even  where 
a  written  cootract  exists  between  the  parties 
toaehias  the  same  general  sahject-matter,  ex- 
trinsic sTtdenee  may  neverUieless  be  admissible 
In  proof  of  a  prior  or  coutemporaaeotw  collat- 
eral parol  agreement  between  them,  separate 
and  ^stinct  from  that  centred  in  the  writinf 
Itself,  and  not  inherently  In  conflict  with  the 
latter"— citing  cases. 

The  verbal  agreement  sued  on,  and  which 
respondent's  evidence  tended  to  substantiate, 
by  which  appellant  promised  to  open  a  street 
through  his  land,  was  entirely  consistent  with 
the  terms  of  the  contract  and  deed,  and  the 
oral  evidence  did  not  vary  or  contradict  or 
Impair  any  of  the  obligations  contained  In 
the  said  contract  and  deed  or  In  any  way 
tend  to  defeat  their  operation. 

As  to  the  statute  of  frauds:  Defendant  as- 
serts that  the  verbal  contract  sued  on  can- 
not form  the  basis  for  a  Judgment,  for  the 
reason  that  It  provides  for  an  easement  in 
land,  and  Is  therefore  void  under  the  stat- 
ute of  frauds,  not  being  in  writing.  It  may 
be  admitted  that  the  contract  i:eferred  to  con- 
cerns an  Interest  In  land  and  therefore  comes 
within  the  statute  of  frauds  (section  2169,  R. 
S.  1919). 

[B,  S]  Defendant's  answer  was  a  general 
deniaL  He  nowhere  pleads  the  statute,  nor 
did  he  object  when  evidence  of  the  v^bal 
contract  sued  on  was  Introduced  <m  the 
ground  that  the  agreemoit  came  wlttaio  the 
statute  of  frauds.  Nelthn-  did  the  defendant 
oflTer  any  Instructions  on  that  theory.  The 
stetute  was  nowise  referred  to  in  the  motion 
for  new  trial  and  seems  to  be  raised  for  the 
first  time  In  this  court  While  the  statute 
of  frauds  may  have  been  available  to  the 
defendant  as  a  concloalTe  defense,  stUl  It 
was  not  so  unless  the  statute  was  pn^rly 
invoked,  for  It  Is  wdl  estebtlshed  that  the 
statute  of  frauds  is  an  afDrmatire  deftnse 
and  may  be  waived,  and  is  so  waived  unless 
it  is  p^ntedly  brought  to  tbe  attention  of 
the  trial  court  eitho-  by  pleading  by  objeo- 
tlon  to  the  evidence  m  that  ground  or  by  re- 
quest for  Instructions.  Tbe  statute  does  not 
render  a  contract  void,  but  goes  merely  to 
the  remedy  and  as  such  is  a  rule  of  evidence. 
We  tbtnt  the  d^ense  was  clearly  waived  un- 


der tbe  nilss  established  by  tbe  fkdlowlng  an- 
thorlttes:  Sdmildt  v.  Roder,  121  Ho.  App. 
806,  98  S.  W.  791;  Railroad  v.  Clark,  121  Ma. 
169,  loa  Clt.  186,  25  S.  W.  192-^06,  26  L.  R. 
A.  751;  Moormeister  Hannibal,  180  Ma 
App.  717,  loc.  dt.  72S,  163  S.  W.  926;  Bwart 
T.  Young,  110  Mo.  App.  483,  loc.  dt  486,  96 
S.  W.  420;  Gilford  Co.  v.  Wlllman  (Kansas 
City  Court  of  Appeals)  187  Mo.  App.  29,  ITS 
&  W.  63. 

No  error  an;>eai1ng  in  tbe  record,  the  judg- 
moit  should  be  affirmed. 

PER  CURIAM.  The  foregoing  opinion  et 
6IQ0S,  C  U  adopted  as  the  opinion  of  the 
court. 

TtM  Judgment  of  tbB  drcnlt  court  la,  ao> 
cordingly,  affirmed. 

ALLEN,  P.  J.,  and  BEOKSB,  3^  coocot. 
DACES*  J.,  not  sitting. 


HUNTER  V.  AMERICAN  BRAKE  Ca 

(No.  16364.) 

(St.  Louis  Court  of  Appeals.  Missoari.  Mmj 
8,  1921.  Rehearhig  Denied  June  7,  1921.) 

1.  Neflllgence  «=9i34(iO)  —  Evidence  that  aa 
iajury  resulted  from  one  of  two  causes  IdsuIII- 
cisnt. 

In  a  personal  injury  action  there  can  be  no 
recovery,  U  tbe  evidence  goes  no  farther  than 
to  show  that  plaintiff's  injury  resulted  from 
one  of  two  causes,  for  one  of  which  and  not  the 
other  defendant  could  be  held  liable,  bat  It  de- 
volves on  plaintiff  to  adduce  substantial  evidence 
showing  that  the' cause  for  whidi  defendant  is 
liable  piodaced  the  result. 

2.  Trial  ^156(3)— la  passlag  oa  a  damsrrsr 
the  evidence  shosM  be  viewed  nest  favora- 
bly to  plaintiff. 

In  passing  on  defendant's  demurrer  to  the 
evidence,  it  ahonid  be  viewed  in  the  light  most 
favorably  for  tbe  plaintiff. 

3.  Negligence  «=»48~Care  required  as  to  In- 
vitee using  wall  as  passway. 

Where  railroad  employes  necessarily  used 
as  a  passway  a  wall  in  defendant's  plant  in 
switching  cars,  defendant  is  liable  for  injuries 
suffered  by  a  switchman,  if  there  was  coal  on 
the  wall  of  such  a  character  as  to  render  the 
place  not  reasonably  safe,  where  defendant 
knew  of  the  present  €l  the  coal,  or  in  the  ex- 
ercise of  or£naiy  care  could  have  known  tfaera- 
of,  in  time  by  the  exercise  of  ordinary  care  to 
have  removed  it,  and  it  is  unnecessary  for  the 
Injured  switchman  to  show  more  than  that  coal 
was  on  the  wall. 

4.  Negligeaee  «s»13e(23)  —  As  to  switchman 
stumbling  on  eoal  left  on  passway  In  building 
held  qusstloa  far  Jury. 

In  an  action  hy  a  swltdiman,  who.  ^^e 
using  a  narrow  wall  In  defendant'a  plant  as  a 
passway  In  connection  with  his  duties  of  pladng 
cars  in  the  plant,  stumbled  on  amaU  pieces  of 
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cool  left  on  the  wall,  TthiA  were  not  more  than 
an  inch  aguare,  held  that,  onder  the  cireatn- 
etances,  uie  qneatioo  whetiier  the  leaviiif  of 
fluch  pieces  of  coal  on  the  wall  wu  negUsence 
was  for  the  Jury. 

5.  Appeal  and  arror  ^=»t066  — liutructiDn  al- 
lowing Jary  to  aasume  fact  tfaaupported  by 
evidence  reversible  error. 

in  an  action  by  a  switchman,  who  claimed 
that,  while  using  a  low  wall  in  defendant's  plant 
as  a  passway,  be  fell  as  a  reault  of  stepping  on 
amall  pieces  of  coal,  an  instruction  which  al- 
lowed the  jary  to  assume  that  coal  waa  dropped 
on  the  wall  by  the  defeitdaiit'i  cranes^  oaed 
Id  unloading  coal  cars,  waa  prejutfdal  error, 
where  there  was  no  e^denee  that  coal  wu  at 
any  time  so  dropped;  the  evidence  being  sharp- 
ly conflicting  as  to  whether  there  was  any  coal 
on  the  wall,  and  defendant,  if  not  responsible 
for  presence  of  the  coal,  being  liable  only  if  it 
remained  there  for  a  sufficient  length  of  time 
to  enable  defendant  to  discover  and  remoTC  It 

6.  Negllgenoe  «=>I39C2}— Instruction  held  er- 
roneous, as  Imposing  absolute  liability  for 
invitee's  injury. 

Where  a  railroad  switchman,  who  fell  while 
n^g  a  wall  in  defendant's  plant  aa  a  passway 
in  connection  with  his  duty  of  pladng  a  car  In 
the  building,  claimed  that  the  faU  was  the  result 
of  stumbling  on  pieces  of  coal,  «  general  In- 
struction for  plaintiff,  redting  that,  if  defendant 
fahed  to  keep  the  wan  free  from  lompn  of  coal, 
and  as  a  direct  result  plaintiff  was  caused  to 
fall,  verdict  should  be  for  plaintiff,  was  errone- 
ous and  misleading,  because  placing  an  absolute 
duty  on  defendant,  wt^en  it  waa  bound  only  to 
exercise  reasonable  care. 

7.  Negllgenoe  «=>i38(l)  —  Instruction  objec- 
tioiahle  In  not  requiring  flndlng  of  negllgenoe. 

Where  a  railroad  switchman,  who,  while  in 
the  course  of  hia  duty  in  placing  cars  in  de- 
fendant's plant,  stumbled  while  using  A  wall  as 
a  psssway,  claimed  that  the  fall  was  the  result 
of  stepping  on  the  coal  left  on  the  wall,  an  in- 
struction purporting  to  cover  plaintiff's  entire 
case  that  if  the  Jury  should  find  that  defendant 
in  the  exerdae  of  ordinary  care  could  have 
known  that  lumps  of  coal  were  on  the  wall,  and 
that  in  walking  on  the  wall  plaintiff's  foot  was 
liable  to  strike  a  lump,  causing  him  to  fall,  and 
if  defendant  failed  to  keep  the  wall  free  and 
clear  of  such  lumps,  and  plaintiff  was  thereby 
caused  to  fall,  df^fendant  was  liahle,  was  ob- 
jectionable, aa  not  in  teims  requiring  the  jury 
to  find  that  defendant's  condnct  constituted  neg- 
ligence.  • 

Appeal  from  St  Lonli  Circuit  Court; 
J.  Hugo  OriRim,  Judge. 
"Not  to  he  offldally  pnblistaed.** 

Action  by  Qarence  Hunter  against  the 
American  Brake  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  B«- 
versed  and  ceioanded. 

Anderson,  Gilbert  &  Hayden,  ot  St  Louis, 
for  appellant 

Edw.  W.  Foristfil,  <rf  St.  Louis  (James  T. 
Roberts,  of  St  LouU^  of  counsel),  for  re- 
spondent 


ALLEN,  P.  J.  This  Is  an  acUon  for  per- 
sonal tojnries  sustained  by  the  iplaintlff 
while  upon  the  premises  of  the  def»idant 
corporation,  as  an  invitee,  alleged  to  have 
been  occasioned  by  defendant's  negligence. 
The  trial  below,  before  the  court  and  a  Jury, 
resulted  in  a  verdict  in  favor  of  plaintiff  in 
the  sum  of  $10,000.  The  trial  court,  how- 
ever, required  plaintiff  to  remit  from  the 
verdict  the  sum  of  $3,000  as  a  condltloii  to 
the  overruling  of  defendant's  motion  for  a 
new  trial.  From  a  Judgm^t  in  the  sum  of 
$7,000,  entered  accordingly,  the  defendant 
prosecutes  this  appeal. 

At  the  time  plalntUTa  injury,  to  wit 
February  24,  1918.  he  was  in  the  employ  of 
the  Terminal  Railroad  Assodatlon,  in  the 
city  of  St  Louis,  as  a  switchman;  his  duties 
b^ng  to  assist  In  aucb  capadtyi  in  awitdi- 
ing  cars  in  and  out  of  Industrial  planta. 
When  Injured,  he  was  a  member  at  a  anvltdi- 
Ing  crew  engaged  In  placing  a  loaded  car 
in  a  building  or  large  sbed  on  the  premises 
of  the  defendant  company  located  at  flie 
southeast  comer  of  Broadway  and  Tyler 
street  In  said  dty;  Broadway  extending 
north  and  south,  and  Ti^er  street  extending 
east  and  west  At  the  time  ta  Question  a 
swltdiing  tract  entered  defendants  premises 
from  Tyler  street  curved  to  the  southwest 
and  entered  the  building  mentlraied  tbroni^ 
a  large  evening  In  what  la  termed  tlie  east 
wall  thereof.  It  appears,  la  fact  tbat  the 
building  extended  api>roximateIy  from  the 
northeast  to  the  southwest  and  tbat  this 
tradk  entered  the  northeast  end  thereof, 
and  extended  through  the  building,  about 
130  or  140  feet  to  what  Is  termed  the  west 
wall.  The  trade  was  parallel  with  and  a 
short  distance'  from  the  southeast  wall  of 
the  building,  or  the  south  wall,  as  it  la 
termed;  and  immediately  north  of  the  track, 
and  parallel  therewith,  was  a  concrete  wall, 
referred  to  as  a  retaining  wall,  which  began 
at  a  point  a  short  distance  outside  of  the 
building  near  the  opening  mentioned,  where 
it  was  1  foot  in  height  and,  extending  into 
the  building,  sloped  upward  until  it  attain- 
ed a  height  of  about  3  feet  8  inches  above 
the  grade  of  the  track,  or  about  4  feet  9 
Inches  above  the  level  of  the  floor  or  ground 
on  the  north  side  of  the  walL  It  appears 
that  the  wall  reached  the  said  height  of  3 
feet  8  Inches  at  a  point  about  41  feet  inside 
of  the  building,  and  that  from  that  point  on 
to  the  west  or  southwest  end  of  the  building, 
a  distance  of  approximately  100  feet  tbe 
wall  continued  at  that  h^ht  the  top  there- 
of being  level  and  about  20  indies  in  width, 
except  at  places  where  pieces  had  beeo 
broken  therefrom.  When  a  coal  car  waa  up- 
on this  track  in  the  building,  the  side  thereof 
was  but  a  short  distance  from  this  wall. 
Plahitiff  testlfled  that  there  was  "Just  room 
enough  f(»  a  car  to  go  In  there."  And  other 
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teatfiuoDy  of  plaintiff  indicates  that  the  dis- 
tance between  tlie  side  of  a  coal  car,  wben 
on  tiilB  tmcik,  aad  tbe  retaining  wall,  would 
be  abont  10  Indies.  A  witneas  for  the  de- 
fendant said: 

"I  suppoBe  there  would  b«  2  feet,  or  probably 
a  foot  and  a  haU,  between  the  ride  of  the  cur 
and  the  retidi^K  waD." 

At  the  time  of  plaintiff's  injury  this  train 
crew  was  backing  a  train  or  "string"  of 
cars  Into  tbts  building  for  tbe  purpose  of 
placing  tlierein  a  loaded  car  that  was  at 
the  end  ot  this  train.  It  appears  that  in  the 
perfonnance  of  his  duties  as  switchman  it 
was  necessary  for  plaintiff  to  walk  along 
tbe  top  of  this  retaining  wall  in  entering 
defendant's  building  in  advance  of  the  train 
of  cars,  in  order  to  give  signals  as  to  the 
placing  of  the  car  to  be  left  on  this  track. 
It  was  dottceded  below,  1^  defmdanf  s  .conn- 
Bel,  that  plaintiff  "had  to  nee  this  wall,  and 
was  using  It  In  tlte  pnrfornianGe  of  his  du< 
ties,**  and  It  la  frankly  ccmoeded  hen  that 
plaitttUr  "was  upon  the  preralBes  in  pur- 
suance (a  a  purpose  whli^h  existed  for  the 
mutual  adnntage  of  anwllant  and  bla  em- 
I^oyer,  and  that  he  was  thereforft  an  InTltee, 
to  whom  appellant  owed  the  duty  of  exer- 
dsing  ordinary  care  to  furnish  a  reasonably 
safe  place."  It  appears  tliat  defendant  knew 
of  this  use  at  the  wall,  and  that  an  employe 
of  defendant  was  chained  with  the  duty  of 
keeping  the  wall  tree  from-  obstnictlons. 

The  petition  alleges  that,  while  tfalntlfl 
was  thus  walking  along  the  top  of  this  re- 
taining wall,  In  the  parfcHnnanCe  of  his  said 
duties,  his  right  font  slrudt  a  pleoa  of  coal 
on  tbe  toji  of  the  wall,  causing  him  to 
stumble  and  fall  between  the  wall  and  the 
idde  of  a  eoal  car  open  said  trac^  whereby 
be  was  Injured  as  set  out  in  the  petitiWL 
The  petition  contains  three  asdgnments  of 
negligence,  viz.:  (1)  In  foiling  to  keep  the 
top  of  the  wall  free  and  clear  of  obetmc- 
tlous  and  obstacles ;  (2>  In  falling  to  provide 
suiRcient  light  In  the  building;  and  (3)  In 
falling  to  warn  plaintiff  of  the  danger.  Tbe 
case,  however,  went  to  tbe  Jury  alone  on  the 
first  assignment,  supra.  The  answer  is  a 
general  denial.  The  ruling  of  the  trial  conri 
In  refusing  to  peremptorily  direct  a  verdict 
for  defmdant  is  assigned  as  error;  and  this 
assignment  makes  It  necessary  tar  us  to 
state  the  evidence  in  some  detail 

Plaintiff  was  injured  on  Sunday  shortly 
after  noon.  He  testified  that  he  walked 
along  this  retaining  wall  ahead  of  the  cars 
that  were  being  moved  in,  "in  ordw  to  pro- 
tect tbe  rear  ^d  of  the  train."  According 
to  all  of  tbe  testimony  there  was  one  car 
standing  on  this  track  at  tbe  west  end 
thereof.  This  was  a  "coal  car,"  and  ac- 
cording to  plaintiff's  testimony  it  was,  at 
the  time,  partly  loaded  with  coal,  though 
according  to  the  testimony  for  defendant  tbe 
car  was  loaded  with  steel  billets.  FlainUff's 


testimony  iq  that  he  walked  on  this  wall 
&om  the  oitrance  to  tbe  bnildlng  to  the  end 
of  the  track — L  e.,  to  the  west,  end  of  the 
car  that  was  standing  at  tht  end  of  tbe 
track—and  then  turned  about  and  started 
to  walk  toward  the  east,  walking  beside  this 
coal  car.   He  said: 

"1  probaUy  took  about  8  or  10  steps,  and  my 
right  foot  rolled  on  a  piece  of  coal,  letting  me 
down  in  between  the  wall  and  the  car  that  was 
already  in  there.  All  my  weight  came  on  my 
left  foot,  and  my  left  knee  went  under  me  like 
that.  I  ^een  those  cars  coming,  and  I  whistled 
and  hollered,  'Oh,  George !'  [caJlins  to  George 
Wood,  foreman  of  the  switching  crew].  I  threw 
myself  over  on  this  wall,  got  up  between  the 
wall  and  threw  myself  on  the  wall,  and  that  is 
all  I  remember  until  Woods  came  and  got  me 
hy  this  leg.  When  be  got  a  hold  of  this  leg,  and 
pat  it  out  from  under  m%,  Z  came  to.  It  knock- 
ed me  ouL** 

The  testimony  shows  that  It  was  defend- 
ant's custom  to  unload  coal  from  cars  stand- 
ing upon  this  track  into  bins  north  of  the 
retaining  wall,  by  means  at  an  "overhead 
conv^or"  or  traveling  crane,  which  operated 
a  de^ce  referred  to  In  plaintiff's  testimony 
as  a  "dam  ahelL"  Plaintiff  testified  that 
this  clam  shell  traveled  bat^  and  f<Hrth  over 
this  wall  in  nnlooding  coal;  that  It  would 
Uft  a  ton  of  coal  at  a  time.   He  said: 

"It  comes  down,  and  has  Jaws  on  it,  and 
pnlls  it  up,  and  it  runs  on  a  crane,  whi(di  car- 
ries it  anosa  this  wall  over  to  the  bin." 

This  was  tbe  first  time  that  plaintiff  had 
been  in  the  buUdlng  that  day,  and  it  aKKars 
that  no  other  cars  bad  ^een  moved  upon  this 
tra^  on  that  day. 

On  crossexam  Ins  tiom,  plaintiff  testified 
that,  after  walking  to  the  west  end  ot  the 
car  which  was  standing  In  this  building, 
and  after  having  turned  to  retrace  his  st^, 
he  walked  to  a  point  "about  76  feet  Inside 
of  the  shed"— L  e.,  75  feet  from  the  entrance 
at  the  northeast  side  of  the  building;  that 
ntf  ther  in  walkhig  into  the  boildlng,  oa  top 
ot  this  vrall,  nor  in  thus  retracing  his  steps, 
did  he  perceive  any  coal  upon  the  wall  until 
after  his  injury.  Further  testifying  in  this 
connection,  he  said : 

"I  never  did  see  the  entire  chunk  of  coal.  I 
seen  some  eoal  my  foot  turned  on  and  left  tbe 
crnmblea  there." 

When  asked  it  he  had  any  idea  as  to  how 
large  tbe  piece  of  coal  was  before  his  foot 
struck  it,  he  said  that  he  had  not 

On  croBs*ezamlnaUon,  plaintiff  farther 
testified  that  he  did  not  know  "how  far  the 
rear  car  in  the  string  of  cars  was  from  the 
car  tiiat  was  standing  there"  when  he  f^. 
He  said,  however: 

"The  string  of  cars  I  was  assisting  in  put- 
ting in  was  moving  at  the  time  I  fell  •  •  ♦ 
I  don't  know  whether  they  had  come  together 
or  not." 


Digitized  by 


Google 


663 


231  SOTJTHWBSTEEBN  BfltPOBTEB 


When  aiibed  If  lie  taBd  seen  coal  tan  from 
can  treqnentl7  when  fhej  were  being 
swltdied  into  tlie  txUldlng,  he  said  that 
coal  Bometlnna  fell  from  Oie  cars. 

On  redirect  examination  plaintiff  was  a.tkr 
ed  bow  far  tbe  morlng  can  were  from  him 
wlien  he  fell,  and  he  said: 

"Juat  as  I  fell,  I  seen  the  can  eomtnK  alonv 
the  end  of  the  shed.  I  do  not  know  where  they 
wer«  brought  to  a  stop.  I  was  laying  between 
this  coal  car  and  the  walk." 

One  Maua,  the  "head  man"  of  the  switch- 
ing crew,  te.stlded  that  be  did  not  see  plain- 
tiff fall,  but  that  when  the  cars  came  to  a 
stop  he  went  forward  and  found  plaintiff 
sitting  on  the  wall.  He  Bald  that  he  "fonnd 
in  a  space  of  probably  10  or  15  feet  several 
lumps  of  coal  scattered  about  this  wall  in 
small  pieces."  On  cross-examinatltm  be  said 
that  plaintiff  was  "apparently  In  the  middle 
of  this  16-foot  space  •  •  •  in  which 
there  were  lumps  of  coal  scattered  about"; 
that  the  "coal  was  In  small  pieces,  the 
largest  probably  a  little  bit  larger  than  an 
inch  square.*'  He  further  testified  that  when 
he  reached  plaintiff  the  latter  was  lying 
near  tbe  east  end  of  the  car  that  was  In  the 
building;  that  plaintiff  was  abont  10  feet 
trom  tbat  end  of  the  car. 

One  Wood,  the  foreman  of  the  switching 
crew,  testified  upon  recelTing  a  signal  tbe 
moving  cars  were  stopped  when  the  end  car 
was  about  6  feet  from  the  car  that  was  in 
the  building;  tbat  he  went  forward  and 
found  plaintiff  lying  on  top  of  the  wall,  ap- 
parently unconscious,  "somewhere  near  the 
end  of  the  car  that  was  In  there,  pretty  well 
back  in  the  shed."  On  cross-examination,  re- 
ferring to  plaintiff's  position  on  tbe  wall,  he 
said: 

"He  was  alongside  tbe  car  that  waa  there.** 

Being  questioned  further  as  to  this,  he 
said: 

1  think  that  he  was  in  by  that  car  that  was 
already  in  there.  I  do  not  know  whether  he 
was  right  at  the  end  of  It" 

When  asked  if  he  did  not  know  that  the 
car  that  was  in  the  building  was  a  car  part- 
ly loaded  with  steel,  he  answered: 

"I  know  they  loaded  steel  cars  to  the  end  of 

the  wall." 

On  being  recalled  f<»r  further  crosa-ezam- 
Inatlon,  plaintiff  testified  as  follows : 

"When  I  went  along  thia  wall  the  first  time, 
toward  the  inside  end.  I  passed  right  along  tbe 
side  of  the  ear  that  waa  standing  in  there.  I 
went  dear  down  to  the  rear  end  of  it.  I  pre- 
some  ahont  two-thirds  of  its  contents  had  been 
unloaded.  I  am  certain  that  the  remainder  that 
was  there  was  coal,  and  not  steel  billeta.  As  I 
passed  alongside  the  car,  I  wan  within  two  or 
three  feet  of  it.  I  had  no  difficulty  In  seeing 
there  was  coai  in  the  car." 


The  testimony  for  defendhnt  t&aOM  to  show 
that  no  coal  V6.a  on  the  wall  at  the  time  of 
plalntUTs  Injury.  One  Btenecke,  a&pU^«d 
bj  de^f6ndant  as  a  foreman,  teattfied  tbat  be 
worked  upon  these  premises  on  the  night 
prlw  to  idalntlff's  Injury  and  until  abont  11 
o'clock  of  tbat  day;  that  between  8  aiul  9 
o'clock  <«  this  Sunday  morning  be  walked 
alcmg  the  entire  l«igth  of  the  retaining  wall 
and  saw  no  coal  lying  on  it  at  any  place: 
His  testimony  la  that  there  was  a  car  of 
ateel  at  the  west  aid  of  this  track,  which  was 
received  tihe  prerlons  day,  and  tiiat  no  ooal 
had  been  receiTCd  on  tbat  tnok  since  Peb- 
rnary  18,  rix  days  prior  to  plaintUTs  Injury. 
He  said  that  there  were  two  oveihead  cranes 
used  by  defendant  for  unloadii^  coal  from 
can  upon  this  tnuA,  but  that  neStber  ot 
them  had  been  operated  on-  that  Sunday 
morning,  and  that  no  coal  had  been  unloaded 
then  tor  a  period  of  six  days  prior  to  plain- 
tilTs  Injury.  Aocording  to  his  testimony  the 
cranea  carried  la^  bof^ets  into  whtc^  the 
coal  was  shoveled. 

One  Parrar,  an  employd  of  defendant,  tes- 
tified tbat  he  beard  plalntifl  call  when  hurt, 
and  went  to  the  place  where  plaintiff  was  ly- 
ing; that  be  noticed  that  then  waa  no  coal 
on  tbe  wall  at  tflie  time. 

In  bdialf  of  ai^lant  It  is  argued  tbat 
plalntifl  failed  to  eetabllab  that  tbe  piece  of 
coal.  If  any,  upm  whidi  he  stumbled  and 
fell,  was  on  the  wall  prlo^  to  die  time  of 
plaintiff's  Injury  for  audi  a  length  of  time  as 
to  charge  defendant  with  notice  of  Its  pres- 
ence. In  otb»  words,  It  is  said  that,  if  then 
was  any  coal  on  tbe  top  of  this  wall  at  the 
place  wbere  plaintiff  fell,  It  was  not  shown 
that  defendant  bad  any  actual  knowledge 
thereof,  nor  was  It  shown  that  tbe  coal  In 
fact  was  upon  the  wall  for  any  length  of  time 
prior  to  the  injury,  so  as  affmd  any  ground 
for  a  finding  that  def^dant,  by  the  exercise 
of  ordinary  care,  couldj  have  known  of  its 
presence  there.  And  In  this  connection  It  la 
urged  that  there  is  no  evidence  that  any 
coal  ever  dropped  from  these  traveling 
cranes,  while  there  la  evidence  that  coal 
sometimes  fell  from  the  sides  of  coal  cars  as 
they  were  being  moved  in,  and  that  ctmse- 
quently  it  Is  quite  as  reasonable  to  suppose 
tiiat  the  piece  of  coal,  if  any,  which  caused 
plaintiff's  injury,  fell  from  tbe  coal  car  that 
was  being  moved  into  the  building. 

[1-3]  It  Is  true,  as  appellant  urges,  that 
there  can  be  no  recovery  If  the  evidence  goes 
no  farther  than  to  show  that  the  plaintiff's 
injury  resulted  from  one  of  two  causes,  for 
one  of  which,  and  not  the  other,  the  def«id- 
ant  may  be  held  liable.  It  devolves  upon  the 
plaintiff  to  aidduce  substantiai  evidence  tend- 
ing to  show  that  the  cause  for  which  defrad- 
ant  is  liable  produced  the  result.  And  if  tbe 
evidence  leaves  this  matter  purely  to  conjec- 
ture and  speculation,  tben  plaintUTs  case 
must  fail.  See  Coin  v.  Lounge  Co.,  222  Ho. 
488t  121  B.  W.  1.  2B  U  B.  A.  (N.      1178.  IT 
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Ann.  Oaa.  888.  Bat  the  evidence  In  this  case, 
as  set  but  above,  leaves  no  room  for  the  argu- 
ment  that  tbls  piece  of  coal,  which.  It  1b  said, 
caused  plaintiff  to  fall,  came  from  the  coal 
car  which  was  being  moved  into  the  building. 
The  evidence  la  abundant  that  this  moving 
coal  car,  at  the  end  of  the  train,  was  8t<^n>cd 
before  It  reached  the  point  where  plaintiff 
fell.  The  testimony  for  plaintiff  Is  that  when 
he  fell  he  was  at  the  side  of  the  stationary 
car,  and  perhaps  10  feet  vest  of  the  east  end 
of  that  car.  While  there  Is  soise  testimony 
of  plaintiff  to  the  effect  that  the  place  where 
he  fell  was  about  75  feet  from  the  east  en- 
trance to  the  building,  which  might  place  blm 
east  of  the  east  end  of  this  stationary  car, 
this  was  obviously  a  mere  estimate  of  the 
distance  mentioned,  and  Is  not  be  utilized  to 
defeat  a  recovery,  since  In  passing  upon  Ehe 
demurrer  the  evidence  must  be  viewed  In  Che 
ll;:ht  most  favorable  to  plaintiff.  As  shown 
above,  plaintiff  testified  positively  that  he 
bad  taken  hot  8  or  10  steps  from  the  west 
end  of  this  stationary  car;  the  car  being  40 
feet  lu  length.  He  said  that  be  fell  "down  In 
between  the  wall  and  the  car  that  was  al< 
reiidy  in  there,"  and  later  he  said,  In  sub- 
stance, that  whep  he  fell  be  looked  up  and 
saw  the  moving  cars  entering  the  building. 
Furthermore,  the  testimony  of  Wood,  supra. 
Is  that  when  he  reached  plaintiff  the  latter 
was  at  the  side  of  the  car  that  bad  been 
standing  on  the  track,  and  that  the  incoming 
cart)  stopped  6  feet  from  this  stationary  car. 

It  Is  quite  clear,  therefore,  that  this  mov- 
ing coal  car  did  not  reach  the  point  where 
pluintlff's  lujury  occurred,  and  that.  If  there 
was  coal  upon  the  top  of  the  wall  at  that 
point,- It  could  not  have  fallen  from  that  car, 
and  If  the  coal  felt  upon  the  wall  from  the 
side  of  the  stationary  coal  car,  beside  which 
plahitilT  fell — if  that  car  was  In  fact  loaded 
with  coal — the  inference  is  that  tills  oc- 
curred, If  at  all,  on  some  day  prior  to  that 
of  plaintiff's  Injury,  for  all  of  the  evidence  Is 
that  no  coal  was  unloaded  there  on  that  day, 
and  defendant's  evidence  is  that  no  coal  had 
been  unloaded  there  for  a  period  of  six  days 
prior  to  the  time  of  plaintiff's  lujury. 

It  is  true  that  there  is  no  testimony  that 
any  coal,  at  any  time,  dropped  from  the  clam 
shell  or  bucket  operated  by  the  overhead 
crane;  but  it  was  not  necessary  for  plaintiff 
to  show  how  the  coal  came  upon  the  wall.  If 
in  fact  there  was  coal  upon  the  wall  of  such 
character  as  to  render  the  place  not  a  reason- 
ably safe  place  for  plaintiff  to  pass  over  In  the 
performance  of  his  duties,  then  defendant 
may  be  held  liable  for  Injury  thereby  result- 
hig  to  plaintiff,  wliile  In  the  exercise  of  ordl- 
a^iry  care  for  his  own  saft;ty,  provided  de- 
feikdant  knew  of  the  presence  of  such  coal 
or  by  the  exercise  of  ordinary  care  could 
have  known  thereof,  in  time,  by  the  exercise 
of  ordinary  care,  to  have  removed  the  same. 
[4]  While  plaintiff's  evidence  tends  to  show 


that  there  was  coal  upon  this  wall,  it  appears 
that  the  coal  consisted  of  small  pieces  or  par- 
ticles, none  being  more  than  about  one  Inch 
In  thickness.  And  hence  the  question  arises 
whether,  in  any  event,  defendant  could  be 
found  negligent  In  permitting  such  small 
lumps  or  pieces  of  coal  to  remain  upon  this 
wail;  1.  e.,  whether  the  defendant,  In  the  ex- 
ercise of  ordinary  care,  ought  to  have  antici- 
pated that  the  presence  of  such  small  pieces 
of  coal  thereupon  would  be  likely  to  cause  In- 
Jury  to  one  required  to  pass  over  such  waU. 
The  presence  of  pieces  of  coal  of  the  size  in- 
dicated by  this  evidence,  upon  an  ordinary 
walk  or  passageway,  might,  perhaps,  consti- 
tute no  evidence  of  a  negligent  breach  of  duty 
on  the  part  of  the  proprietor  of  the  premises 
owing  to  an  invitee  thereupon,  though  this  we 
do  not  decide.  In  the  case  before  us  these 
small  obstructions  were  upon  a  wall  20  Inch- 
es In  width,  which  was  In  close  proximity  to 
a  railroad  track,  the  top  of  the  wall  being  3 
feet  8  Inches  above  this  track  and  a  great- 
er distance  above  the  floor  or  ground  on  the 
west  side  of  the  wall.  There  Is  some  conflict 
In  the  testimony  as  to  the  amount  of  light  In 
this  building,  at  and  al>out  the  place  where 
plaintiff  fell.  We  have  not  considered  It  ne'> 
essary  to  set  out  this  testimony.  As  said,' 
the  assigmueot  of  negligence  as  to  Insufficient 
light  was  abandoned  by  plaintiff;  and  it  Is 
not  contended  by  defendant  that  plaintiff  was 
guilty  of  contributory  negligence  in  not  see- 
ing the  pieces  of  coal  upon  which  he  Is  said 
to  have  stepped.  But,  in  view  of  the  danger 
to  be  apprehended  from  even  small  obstacles 
left  upon  the  wall,  we  are  of  the  opinion  that, 
under  all  of  the  conditions  present,  while 
the  court  could  not  so  declare  as  a  matter  of 
law,  the  Jury  could  with  propriety  find  that 
the  presence  of  such  small  pieces  of  coal  on 
the  wall — ^If  tliere  for  such  time  as  to  enable 
defendant,  by  the  exercise  of  ordinary  care, 
to  discover  and  remove  the  same — constitut- 
ed negligence  on  the  part  of  defendant  as 
for  a  failure  to  exercise  ordinary  care  to 
keep  such  place  reasouably  safe  for  plain- 
tiff's use  as  an  Invitee  thereupon;  and  this 
appears  to  be  tadtiy  conceded  by  appellant's 
argument. 

For  the  reasons  indicated,  we  think  that 
the  demurrer  to  the  evidence  was  properly 
overruled. 

[6]  Complaint  is  made  of  plaintiff's  instruc- 
tion No.  1,  purporting  to  cover  the  whole  case 
and  directing  a  verdict.  This  instruction  Is 
as  follows : 

court  Instructs  the  Jury  that  If  yon  be- 
lieve and  find  froia  the  evidence  that  on  the 
24th  day  of  February,  1018.  the  detendiint,  in 
the  yard  of  its  plant,  mentioQed  in  the  evidence, 
owned  and  maintained  the  shed,  track,  and  con- 
crete wall  mentioned  in  the  evidence;  and  that 
in  placing  railroad  cars  upon  said  track  under 
said  shed  it  was  necessai-y  for  plaintiff  and  oth- 
er Bwitdimen  attached  to  the  awitcliing  crew 
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pladng  BQch  rallroBd  cars  npon  said  treck  un- 
der said  Bhed  to  walk  upon  tbe  top  of  said  con- 
crete wall,  and  tbat  on  said  day  tite  plaintiff 
waa  employed  1^^  the  8t  X<oiiia  Herdumts' 
Bridge  Terminal  Railway  Company  aa  a  switch- 
man, and  that  he  was  engaged  in  placing  rail- 
road cara  npon  said  track  nnder  said  shed  for 
the  use  of  the  defendant,  and  tbat  in  order  to 
do  so  be  walked  along  the  top  of  said' wall;  and 
that  defendant  prior  thereto  unloaded  or  caused 
to  be  unloaded  coal  from  cars  on  said  track 
by  means  of  an  overhead  conveyor,  and  dropped 
lumps  of  coal  upon  the  top  of  said  wall,  and 
that  the  defendant  knew,  or  by  the  exerdM  of 
ordinary  care  conld  have  known,  that  it  was 
necessary  for  plaintiff  to  walk  along  tbe  top 
of  said  wall  for  tbe  purpose  of  placing  said  rail- 
road cars  upon  said  track  under  said  shed  in  de- 
fendant's said  plant,  and  that  defendant  knew, 
or  by  tbe  exercise  of  ordinary  care  could  have 
known,  that  lumps  of  coal  were  on  tbe  top  of 
said  wall  and  that  In  walking  along  the  top  of 
said  wall  plaintifrs  foot  was  likely  to  strike  a 
lump  of  said  coal,  and  that  it  was  likely  to  cauae 
him  to  fall  and  be  injured  thereby;  and  ff  yon 
find  that  the  defendant  failed  to  keep  said  wall 
free  and  clear  of  such  lumps  of  coal,  and  that 
as  a  £rect  result  thereof  plaintiff's  right  foot 
did  strike  a  lump  of  coal  lying  upon  the  top  of 
said  wall  and  that  be  was  caused  to  fall  thereby 
and  tbat  as  a  direct  result  thereof  plaintiff  was 
injured,  as  mentioned  in  tbe  evidence,  and  that 
at  said  time  plaintiff  was  exercising  ordinary 
care  for  his  own  safety,  then  your  verdict  must 
be  for  the  plaintiff." 

It  will  be  notlcecl  that  thla  instraction  per- 
mits the  Jury  to  find  that  prior  to  the  time 
of  plaintiff's  Injury  the  defendant  unloaded 
coal  from  cars  on  thi^  track  by  means  of  the 
overhead  conveyor,  "i-nd  dropped  lumps  of 
coal  upon  the  top  of  said  wall."  As  we  have 
said,  there  Is  no  evidence  whatsoever  that 
any  lumps  of  coal  were  dropped  from  this 
conveyor  at  any  time.  It  was  consequently 
error  to  permit  the  jury  to  so  find,  without 
any  evidence  upon  which  to  predicate  such 
finding ;  and  under  the  circumstances  we  are 
of  the  opinion  thnt  this  error  cannot  be  re- 
garded as  other  than  prejudicial.  In  author- 
izing the  jury  to  find  that  coal  was  dropped 
from  the  conveyor  upon  this  wall,  the  court, 
in  effect,  declared  that  there  was  evidence 
from  which  they  might  conclude  that  such 
was  the  fact,  l^ere  was  a  direct  and  sharp 
conflict  in  the  testimony  as  to  whether  any 
coal  was  upon  tbe  wall  at  the  time.  If  it 
was  there,  and  remained  there  for  a  time 
sufficient  to  enable  defendant,  by  the  exercise 
of  ordinary  care,  to  discover  and  remove  it, 
It  mattered  not  how  It  came  there.  But.  In 
view  of  this  sharply  contested  Issue  of  fact  in 
the  case,  we  think  tbat  It  was  prejudicial  er- 
ror to  authorize  the  Jury  to  assume  that  coal 
was  lu  fact  allowed  to  fall  upon  tbe  track 
from  the  conveyor,  when  there  is  no  testi- 
mony whatsoever  that.  In  operating  such  con- 
veyor, any  coal  was  e#er  known  to  fall  there- 
fnnn.  See  Small  t.  Polar  Wave  Ice  &  Fuel 


Co.,  1T9  Mo.  App.  458,  loc.  dt  465,  Wp  S.  W. 
709,  and  cases  cited;  Scott  v.  Smelting  Co, 
187  Mo.  App.  844.  173  S.  W.  23;  Cowan  t. 
Hydraulic  Press  Brick  Co.,  222  S.  W.  924. 

[B]  The  instruction  Is  faulty  in  another  re- 
spect The  language  following  the  last  semi- 
colon liierein  tells  the  Jury  that  If  they  find 
"that  the  defendant  failed  to  keep  said  wall 
free  and  dear  from  such  lumps  of  coal,"  and 
that  as  a  result  thereof  plaintiff's  foot  atru(^ 
a  lump  of  coal,  etc.,  then  to  find  for  plaintiff. 
The  effect  of  the  language  used  in  this  i>or- 
tion  of  the  instruction  is  to  convey  to  the 
Jury  the  idea  that  defendant  was  mider  an 
absolute  liability  to  keep  the  wall  free  from 
such  lumps  of  coal  at  its  peril ;  whereas  de- 
fendant's duty  was  to  exercise  ordinary  care 
to  that  end.  While  the  various  portic»is  of 
the  instruction,  hypothesizing  separate  mat- 
ters to  be  found,  are  in  the  conjunctive,  nev- 
ertheless the  phraseology  of  this  latter  part 
of  the  Instruction  is  such  as  to  appear  to 
predicate  liability  upon  defendant's  failure, 
alone,  to  keep  the  wall  free  and  clrair  of 
lumps  of  coal.  Note  the  language  following 
this  semicolon,  viz.: 

"And  if  yoo  find  that  the,  defendant  failed  to 

keep  said  wall  free  and  clear  of  such  lumps  of 
coal,  and  that  as  a  direct  result  thereof  plain- 
tiff's right  foot  did  strike  a  lump  of  coal  lying 
upon  the  top  of  said  wall  and  that  he  was  caus- 
ed to  fall  thereby  and  that  as  a  direct  result 
thereof  plaintiff  was  injured,  •  ♦  •  then 
your  verdict  most  be  for  the  plaintiff.** 

We  think  that  this  part  of  the  Instruction 
was  of  such  character  as  to  have  the  effect 
of  misleading  the  Jury,  under  the  ilircum- 
stances,  and  hence  prejudicial,  especially  in 
view  of  the  fact  that  plaintlfiTs  case  Is  by  no 
means  a  strong  one — though  we  hold  it  to 
be  one  for  the  jury — and  the  evidence  Is  high- 
ly conflicting  as  to  the  facts  which  we  regard 
as  necessary  to  establish  negligence  on  the 
part  of  defendant 

[7]  This  instruction  is  further  complained 
of  on  the  ground  that  It  does  not  require  the 
Jury  to  find  that  defendant's  conduct  In  per- 
mitting these  pieces  or  particles  of  coal  to  re- 
main upon  the  wall — even  though  defendant 
could  have  discovered  the  same  by  the  exer- 
cise of  ordinary  care — amounted  to  n^ll- 
gence.  It  Is  true  that  the  instruction  does 
not  in  terms  require  the  Jury  to  find  that  to 
permit  such  pieces  of  coal  to  remain  upon  the 
wall,  if  defendant  could  have  discovered 
them  by  ordinary  care,  constituted  negligence. 
(In  this  connection  see  State  ex  rel.  Long 
V.  ElUson,  272  Mo.  571,  199  S.  W.  984;  Green- 
stein  V.  Foundry  Co.  [Sup.]  178  S.  W.  1179; 
Burrows  t.  Likes,  180  Mo.  App.  447,  loc.  clt 
452,  453,  166  S.  W.  643.)  However,  among 
the  findings  required.  Is  one  that  ap[>ears  to 
be  tantamount  thereto,  viz.  that  defendant 
knew,  or  by  the  exercise  of  ordinary  care 
could  bare  known,  "that  lumps  of  coal  were 
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on  tlie  top  ot  said  wall,  and  that  In  walking 
along  the  top  of  said  wall  plaintiff's  foot  was 
lllcelr  to  strike  a  lamp  of  said  coal,  and  that 
it  was  likely  to  cause  blm  to  fall  and  be  In- 
jured thereby."*  And  consequently  the  In- 
struction should  perhaps  not  be  condemned 
as  fatally  bad  on  this  ground. 

Upon  a  retrial.  If  one  be  had,  a  large  por- 
tion of  thla  instruction  should  be  entirely 
recast.  Otber  qnestlons  raised  need  not  be 
discussed. 

The  Judgment  mnst  be  reversed,  and  the 
cause -remanded.  It  is  so  ordered. 

BECKER,  concnxfl. 


NORTH  V.  NATIONAL  LIFE  &  ACCIDENT 
INS.  CO.  OF  NASHVILLE,  TENN. 
(No.  16469.) 

<8t.  lionif  Oonrt  of  Appeals.  Bfissoori. 
March  8,  1921.) 

1.  Insaruce  «=»525— Where  iHtarul  ooald  not 
He  In  bed  because  of  bad  hBart,  ha  was  "con- 
flned  to  bed"  withio  polloy. 

The  pTOTisIon  of  a.n  induBtrial  insorasce 
policy  for  piyment  of  sick  benefits  when  in- 
sured is  necessarily  confined  to  bed  does  not 
mean  di«t  Insured  should  be  confined  to  her 
bed  an  of  the  time,  but  should  be  bedridden  in 
a  BubBtantial  sense,  and  insnrer  cannot  escape 
paying  sick  benefits  because  insured  could  not 
lie  in  bed  owing  to  a  bad  heart. 

[XU,  Note^For  other  definitions,  sea  Words 
and  Phrase^  Second  Series,  Confined  to  bed.] 

2.  imranee  «=o360( 3) -Polloy  not  forfeited 
for  ■onpayneat  of  preinlums  whaa  Insured 
was  Mtitled  to  siok  beaelts  safndeBt  to  pay 

prSKlBBS. 

Courts  do  not  faror  forfeitures  and  will  not 
enforce  them  against  equity  and  good  con- 
ecience,  so  that  an  Insurance  policy  will  not  be 
declared  forfeited  for  nonpayment  of  premiums 
-where  insurer  held,  when  the  premium  became 
due,  more  than  enough  money  due  the  Insured 
as  sick  benefits  to  psy  the  same. 

3.  Insuranoe  ^=»360(3)  —  Spedflo  order  from 
lasnred  to  apply  sick  benefits  lo  payment  of 
premiums  net  necessary. 

Insurer  need  not  bare  a  apedfic  order  from 
the  insured  to  apply  sick  benefits  due  to  the 
payment  of  premiums,  since  sueo  application 
is  for  insured's  benefit,  and  his  consent  wHI  be 
presumed,  and  equity  requires  the  insurer  to 
make  such  application. 

4.  iBSBraaee  «s>585(l) —Deceased's  basband 
held  sntltlad  to  ste  es  lidustrial  insurance 
poliiv  for  sMt  benellto,  theiugh  aot  adminis- 
trator. 

Where  an  industrial  insurance  policy  pro- 
vided that  its  production  by  the  company  with 
the  receipt  for  the  sum  insured,  signed  by  the 
l»eneficiary,  was  conclasive  eridenoe  that  aueh 
sum  bsd  been  ^id  and  that  ^  i^ims  under  the 


policy  had  been  folly  satisfied,  the  Insurer  can- 
not arbitrarily  select  a  person  of  the  desig- 
nated dass  to  whom  payment  Is  to  be  made, 
and  action  on  the  policy  for  sick  benefits  ac- 
crued at  insured's  death  could  be  brought  by 
deceased's  husband  in  possession  of  the  policy, 
although  not  appointed  administrator  of  in- 
sured. 

5.  Appeal  and  error  ^1068(4)  —  Instraetlon 
omitting  raqnirement  that  damaoes  for  delay 
in  paymaat  of  loss  Insured  against  must  b* 
limited  to  10  per  cent,  cured  by  verdict. 

In  an  action  on  an  industrial  insurance  pol- 
icy, an  assignnient  of  error  that  the  court  In 
its  instruction  relating  to  damages  for  vexa- 
tious delay  did  not  limit  the  recovery  to  an 
amount  "not  to  exceed  10  per  cent,  on  the 
amount  of  the  loss"  is  not  well  taken,  where, 
although  the  record  shows  damages  in  excess  of 
the  10  per  cent,  yet  less  than  10  per  cent  was 
included  in  the  verdict  returned. 

Appeal  from  St  ■  Louis  Oireoit  Court ; 
George  H.  Shields,  Judge. 

Action  by  John  North  against  the  National 
life  &  Accident  Insurance  Company  of  Naab- 
vllle,  Tenn.  Verdict  and  judgment  for  plain- 
tux,  and  the  dtfendant  appeals.  Aflirmed. 

Geoi^  P.  Bmielgh,  of  St  Louis,  for  aj^ 
pellant 

Crittenden  Olark,  of  St  Louis,  fm  resptmd- 
eat 

BBUBBB,  0.  This  Is  an  action  of  assnmp- 
sit,  on  an  Insurance  policy  of  Uie  kind  known 
as  industrial  insurance.  It  was  commenced 
before  a  justice  of  the  peace,  and  ai4>ealed 
to  the  drcuit  court  of  the  dtr  of  St  LfMils. 
A  verdict  and  judgm^t  was  obtained  In  said 
drcnit  court  In  favor  of  tlie  plaintlil,  from 
which  judgment  defendant  appeals. 

The  defendant  issued  a  policy  of  insurance 
to  one  laia  North  the  deceased  wife  of  plain- 
tiff. The  policy  bears  date  the  19th  day  of 
May,  1913.  The  provisions  of  the  ptdicy 
pertinent  to  the  Issues  raised  In  this  case 
are  as  follows: 

(1)  "In  further  consideration  of  the  payment 
in  advance  of  the  premium  stated  in  schedule 
below,  on  or  before  every  Monday  hereafter 
during  the  Bfe  of  the  insured,  the  National  life 
Sc  Accident  Insurance  Company  dotb  hereby 
agree,  subject  to  the  conditions  herein,  to  paj 
to  the  beneficiary  the  amount  of  death  benefit 
provided  herein  within  24  hours  after  due  proof 
of  death  has  been  furnished  the  company,  and 
in  case  of  sickness  or  accicleot  to  pay  to  the  in- 
sured the  weekly  benefits  named  in  schedule  be- 
low according  to  the  terms  hereof."  The 
schedule  above  referred  to  contains:  Weekly 
premium  20  cents;  name  of  insured  Ella  North; 
maximum  weekly  allowance  for  sickness  or  ac- 
cident $4.00;  amount  payable  beneficiary  in 
event  of  death  $43.   John  North. 

(2)  "Weekly  benefits  for  sickness  will  only  be 
paid  for  each  period  ot  seven  conseeutiTe  days 
that  the  insured  is,  by  reason  <^  jUness,  neces- 
sarily confined  to  bed  and  there  risited  ptofw- 
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■loiullr  1)7  ft  licensed  and  practldnr  phy* 
ridan." 

(3)  "The  liianred,  howeTer,  shall  not  be  en- 
titled to  rick  or  accident  benefits  when  premium 
payments  are  in  arrears  for  two  weeks  or 

more." 

(4)  "Shonid  the  Insnred  die  when  the  pre- 
mium payments  on  this  policy  are  four  weeks 
or  more  in  arrears  thia  company  shall  not  be 
liable  for  any  snm  nnder  this  policy." 

(6>  "The  production  by  the  company  «f  this 
policy  and  of  a  receipt  for  the  sum  insured, 
signed  by  the  beneficiary,  or  an  executor  or 
administrator,  or  legal  represeotative  of  the 
insured,  shall  be  conclusive  evidence  that  such 
sum  has  been  paid  and  tbat  all  claims  under 
this  poUcj  hare  been  fully  satiBfied." 

On  Decnnlier  5,  1916.  tbe  assured,  Blla 
North,  took  sick.  A  physician  saw  her  on 
the  8tta  of  December.  1915,  and  found  her  saf- 
ferii^  fnHD  heart  trouble.  She  was  nnaUe 
to  be  confined  to  her  bed  at  times;  her  ail- 
ment beli^  such  tbat  she  could  not  get  her 
breath  while  In  a  redlnhiK  position.  During 
her  sldcness.  ahd  up  to  the  time  of  Iwr  deatl^ 
she  was  under  the  care  of  physicians.  It 
furtbor  appears  that  during  that  time  she 
was  unable  to  perform  her  honstfiold  dnties. 
was  unable  to  wait  on  herself,  and  that  her 
,  sister,  a  nurse,  and  her  neighbors  administer- 
ed to  her  wants.  On  the  9th  day  of  De- 
cember, 1916,  Ella  North  filed  a  claim  for  a 
sick  benefit,  irtth  the  defendant,  accompanied 
with  a  certificate  executed  by  a  licensed  and 
practicing  physician,  showing  the  nature  of 
her  sickness  as  provided  by  the  terms  of  the 
policy.  One  or  two  like  claims  and  certif- 
icates were  likewise  filed  at  the  beginning  of 
each  week  thereafter.  The  Insured  died  Feb- 
mary  23, 1916.  It admitted  by  the  defend- 
ant company  that  all  premiums  due  under 
the  terms  of  the  policy  were  paid  up  to  De- 
cember 20.  1916;  no  premtuniB  were  paid 
after  said  date. 

The  plaintiff  sues  fpr  the  sick  benefits 
under  the  policy,  and  the  amount  of  the  death 
benefit  provided  therein,  together  with  a 
reasonable  amount  for  vexatious  refusal  to 
pay,  and  for  attorney  fees  and  Interest  ^e 
slc^  benefits  amount  to  MO,  computed  at  $4 
a  week  for  10  weeks,  and  the  death  benefit 
amounts  to  143.  The  case  was  tried  b^ore 
a  juTjt  and  the  Jury  assessed  plalntlflTs  dam- 
ages at  the  sum  of  9196^26,  as  follows,  to  wit: 

AmouBt  due  uoder  poUiV*  I  83  00 

Interest    10  M 

Damages    SO  00 

Attorser  teM  «   100  00 

flMM 

At  the  close  of  the  whole  case  the  defend- 
ant requested  the  trial  court  to  give  an  In- 
struction In  the  nature  of  a  demurrer  to  the 
evidence  which  the  court  refused  to  give. 
This  action  of  the  court  Is  assigned  as  error 
on  the  ground  that  the  defendant  bad  declar- 
ed a  forfeiture  <tf  the  pollcj  tar  nonpayment 
of  premlunuk 


Under  the  fiicts  In  this  cose  the  dedsire 
question  for  determination  Is  whether  or  not 
It  was  the  duty  of  the  defendant  to  apply  go 
much  of  the  moneys  In  its  hands,  due  the 
Insured  under  the  terms  of  the  policy  on  ac- 
count of  sick  benefits,  to  the  payment  and 
satisfaction  of  the  unpaid  premiums  as  was 
necessary  in  order  to  prevent  a  forfeiture  of 
the  policy. 

So  far  as  we  are  aware  this  predae  aiie» 
tion  has  not  been  passed  Qpon  by  the  apel- 
late courts  of  this  state. 

While  some  courts  hold  to  a  cratrary  view, 
the  greater  weight  of  authority  Is  that  It  Is 
the  duty  of  Insurance  companies  to-arolr 
Bodi  moneys  to  the  payment  of  ^«mluma 
when  due,  so  as  to  prevent  a  forfeiture  €l  the 
policy. 

{1]  Tbe  amount  at  the  premiume  due  de- 
fendant at  the  time  of  the  death  of  the  in- 
sured, Febniaiy  28,  1916,  amounted  to  92. 
The  lury  found  that  on  February  2^  1816» 
there  was  due  the  Insured  under  the  terms 
of  the  policy,  on  account  ot  sick  hmeflta,  the 
sum  of  940,  94  of  whidi  was  due  December 
Ifi,  1915.  The  Insured  was  not  in  default  on 
December  16,  1916;  all  premiums  had  beat 
paid  up  to  Deconber  20, 1915.  The  company 
Its^  was  In  default  in  Its  payment  of  the 
sick  benefits  due  insured.  There  was  no  ex- 
cuse for  defendant  to  refuse  payment  of  the 
claims  fbr  tick  benefits  filed  with  it  tar  the 
I  insured.  Its  ground  fw  refusal  to  pay,  as 
{  declared  by  its  claim  inspector  to  the  Insured, 
was  that  the  Insured  was  not  confined  to  bed. 
I  Under  the  facts  In  this  cas^  it  would  be 
rank  nonsense  to  hoiA  that  because  the  In- 
sured could  not  lie  In  bed.  owing  to  the  bad 
condition  of  ber  betxt,  she  vraa  not  entitled 
to  sick  bttieflts.  Tbmt  provision  of  the  cm- 
tract  taeretftfttre  set  out  does  not  mean  ^t 
the  insnred  should  be  confined  to  bed  aU  the 
time,  but  means  tbat  tlie  Insnred  must  be 
"bedridden  in  a  substantial  sense."  Hays  v. 
General  Assembly  American  Benevolent 
Aas'n,  127  Mo.  App.  195,  104  3.  W.  U4I; 
Bradshaw  v.  American  Braerolent  Ass'n, 
112  Ma  App.  loc:  clt  437,  87  S.  W.  48;  Ram- 
sey V.  Ueneral  Accident,  Fire  a  Ufe  Ins.  Co., 
160  Mo.  App.  236,  142  S.  W.  763. 

[2]  It  Is  not  consdonable  to  hold  the  In- 
sured In  default  for  bis  premiums  and  at  the 
same  time  absolve  the  insurer  from  paymmt 
of  the  sick  benefits.  The  courts  do  not  favor 
forfeitures  and  will  not  enforce  them  when 
to  do  so  would  be  against  equity  and  good 
consdenoe.  It  would  be  strange  equity  and 
bad  morals  to  hold  that  the  defendant  had 
the  right  to  declare  the  policy  forfeited  be- 
cause of  nonpayment  of  premiums  when  It 
had  in  its  hands  at  the  time  said  premiums 
became  due  more  than  enough  money  be- 
Ifmglng  to  the  Insured  to  pay  the  premlunu. 

[S]  Appellant  contoids  that  the  defendant 
could  not,  without  specific  orders  from  the 
Insured,  apply  part  of  the  moneys  in  its 
hand%  due  the  insured,  to  pay  the  pcHnlnmt 
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due.  N»  reason  Is  given  to  sniiport  this  con- 
tention. It  la  not  necessary  tliat  ^Mdfic 
orders  fnmi  tbe  Insured  be  received  before 
applying  said  moneys  to  the  satisfaction  of 
the  premiums.  Sudi  application  being  for 
the  benefit  of  the  Insured,  his  consent  there- 
to will  be  presumed. 

Furthermore,  the  defendant  had  the  un- 
doubted right  to  deduct  the  amount  applied 
to  pay  premiums  from  the  sum  due  Insured 
for  sick  beneQts  under  the  law  of  set-offs. 

The  plainest  principles  of  equity  and  a 
Just  regard  for  the  rights  of  the  insured  re- 
quired the  defendant  to  apply  the  moneys  in 
its  bands  due  the  Insured  to  the  satisfaction 
of  the  premiums  when  due,  so  as  to  keep  the 
policy  allre. 

We  hold  that  the  defoidant  had  no  right 
to  declare  the  policy  forfeited  and  that  the 
policy  was  in  force  at  the  time  of  the  death 
of  the  insured.  Russum  v.  St.  Louis  Mutual 
Life  Ins.  Co.,  1  Mo.  App^  22S;  North  Am^- 
can  Accident  Ins.  Ca  v.  Bowen  <Tex.  Civ. 
App.)  102  S.  W.  lot  dt.  167  (not  officially  re- 
ported) ;  American  National  Ins.  Co.  v.  Moon- 
«y.  Ill  Ark.  614.  164  S.  W.  276;  Albrecht  v. 
People's  Life  &  Annuity  Ass'n,  129  Mich.  444. 
89  N.  W.  44;  Union  Cent.  Ufe  Ins.  Co.  r. 
Caldwell,  68  Ark.  SOS,  58  3.  W.  355 ;  Brady  t. 
Coachman's  Benevolent  Ass'n  (City  Ct)  14 
N.  X.  Supp.  272;  Smith  v.  St  Louis  Mutual 
Life  Ins.  Co.,  2  Tenn.  Ch.  727;  Glrard  Life 
Ins.  Co.  T.  Mutual  Life  Ins.  Co.,  97  Pa.  15; 
Franklin  Life  Ins.  Co.  t.  Wallace,  Adm'r, 
93  Ind.  7;  Rogers  v.  Union  Benevolent  Soci- 
ety, 111  Ky.  598,  64  S.  W.  444,  65  L.  B.  A 
605;  Supreme  Lodge  O.  M.  P.  v.  Melster,  204 
ni.  527,  68  N.  B.  491;  Supreme  Lodge  of 
Patriarchs  of  America  v.  Welsch,  60  Kan.  858. 
Appendix,  57  Pac.  116  ;i  Fraternal  Aid  Ass'n 
T.  Powers,  67  Kan.  420,  73  Pac.  65 ;  Toundhoe 
T.  Grain  Shippers'  Mutual  Fire  Ins.  Ass'n. 
126  Iowa,  374,  102  N.  W.  137. 

[41  Tne  appellant  next  contends  that  under 
the  terms  of  the  policy  the  plaintiff  was  not 
entitled  to  any  sick  benefits  due  to  the  In- 
sured for  the  reason  that  the  sick  benefits 
passed  to  the  administrator  of  the  deceased, 
who  alone  could  sue  for  same. 

There  is  no  provision  In  the  policy  stating 
specifically  to  whom  sick  benefits,  due  and 
unpaid  at  the  time  of  the  death  ot  the  in- 
sured, are  to  be  paid.  The  policy,  however, 
does  provide,  as  heretofore  noted,  that  the 
production  the  compai^  of  the  policy  and 
ot  a  receipt  for  tbe  sum  Insured  signed  by 
Ihe  benefldary  was  concluBive  evidence  that 
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ported  u  a  mwnonuidiim  dwUiea  iritboot  folnloa 
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such  sum  had  been  paid  and  Qiat  all  <dalm3 
under  the  policy  bad  been  fully  satisfied. 
Under  this  clause  the  insurer  cannot  arbi- 
trarily select  a  person  of  the  designated  class 
to  whom  payment  is  to  be  made. 

In  this  case  the  plaintiff  waa  in  lawful 
possession  of  the  policy  and  a  payment  to 
him,  under  the  express  provisions  of  the 
above  clause  In  the  policy,  would  cmnpletely 
protect  the  defendant  from  all  further  claims 
under  the  policy.  Renfro  t.  Metn^lltan 
Life  Ins.  Co..  148  Ho.  App.  258,  129  3.  W. 
444 ;  Wilkinson  v.  Metropolitan  Life  Ins. 
Co.,  63  Mo.  App.  404 ;  ClarkBton  v.  Metn^oll- 
tan  Life  Ins.  Co.,  190  Mo.  App.  624.  176  S.  W. 
437;  Wilkinson  v.  Metropolitan  Life  Ins.  Co.. 
64  Ma  App.  172;  Jones  v.  Prudential  Ins. 
Co^  178  Mo.  App.  1.  155  S.  W.  1106;  Metro- 
politan Life  Ins.  Ca  v.  Brown,  180  S.  W.  1155 
(not  officially  reported). 

We  theref(»e  htOA  that  the  plaintiff  la  en- 
titled to  the  indemnity  due  under  the  health 
clause  of  the  policy. 

[S]  AppdIant'B  last  aaaignment  itf  em»  Is 
that  the  court  In  ttt  lastntctlon,  relating  to 
damages  fbr  Tezatlons  dday.  did  not  limit 
the  recorery  to  an  amount  "not  to  exceed  10 
per  cent,  oa  the  amount  ot  the  Iobs.** 

The  appelant  farther  contends  that  while 
the  Jury  found  the  amount  due  under  the 
policy  to  he  983,  the  amount  assessed  as 
damages  tta  vexatious  delay  was  $30 — an 
amount  &r  exceeding  the  statutory  limita- 
tion of  10  per  cent 

This  last  contentton  as  to  the  amount  as- 
sessed by  the  Jury  for  vexatious  delay  Is 
not  supported  by  the  recwd.  An  inspection 
of  the  items  making  up  the  verdict,  herein- 
before set  out,  will  disclose  that  while  the 
iton  on  vexatloui  delay  reads,  "Damages 
980.00,"  only  fS  is  indnded  in  the  total 
amount  of  the  verdict  returned.  Whoivfore, 
the  giving  of  the  instruction  complained  of 
was  harmless  error. 

Appellant's  objections  to  the  other  instruc- 
tions given  or  refused  by  the  court  are  neccs- 
■arlly  ruled  against  It-  in  view  of  what  we 
have  hwein  said  In  passing  on  the  oUier  as- 
signmentB  of  earror, 

Tta  Judgment  herein  Is  fi»  the  right  party, 
and  should  be  aiBrmed.  Tb»  commissioner 
recommends  that  the  Jndtpnent  of  the  lower 
court  be  affirmed. 

FBR  CURIAM.  Tba  opinion  of  BRUEIRB, 
<X.  Is  adopted  as  the  oi^ion  ot  tlw  court. 

The  Judgment  of  the  cbvuit  court  of  the 
city  of  St  Louis  la  accordingly  affirmed. 

BBTNOLDS,  P.  and  ALLESI  And 
BBOKEB,  J  ooncnr. 
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FORRESTER  v.  WALSH   FIRE  CLAY 
PRODUCTS  CO.    (No.  16231.) 

(St  Louis  Court  of  i^peala.   Miflsonri.  Ma; 
8»  1921.  Behearinc  Denied  Jun* 
7,  19KL) 

1.  Master  and  aarvaat  «s=>289(l6}— Cantiibi- 
toiy  aegiiganee  la  atepplng  oa  looaa  board 
held  for  Jury. 

Where  plaintiff,  a  carpenter,  coDBtructed  a 
railway  for  wheelbarrow  men  wliidi  was  some 
two  inches  lower  than  the  door  through  the 
foundation  wall,  but  the  same  was  accepted,  and 
at  a  time  considerably  later  in  order  to  avoid  it 
a  wheelbarrow  man  stepped  on  a  loose  board 
which  bad  been  placed  to  lessen  the  jar  and  was 
thrown  to  the  ground  and  injured,  the  question 
o£  his  contributory  negligence  under  the  circum- 
stances held  for  the  jury. 

2.  Master  aad  servaat  «b»IOI,  l02(B)-4)nll- 
aary  oare  to  faralsh  reasoaab^  aafe  plaee 
held  Unit  of  duty. 

A  master  is  bound  only  to  use  ordinary  care 
to  famish  his  serrant  a  reasonably  safe  place 
of  work,  and  an  Instruction  that  it  is  his  duty 
to  furnish  a  reasonably  safe  plaoe  of  work  is 
defectire. 

3.  Trial  ^252(11)— Instruetiofi  held  broader 
then  evidence  la  allowing  recovery  If  loose 
board  was  placed  on  runway  hijf  foremaa  or 
agent. 

Where  plaintiff  stepped  on  a  loose  board  on 
a  runway  in  a  building  in  the  course  of  con- 
struction and  when  it  tilted  was  thrown  to  the 
ground  and  injured,  an  instruction  allowing 
recovery  if  defendant,  its  agent  o>  foreman, 
placed  the  loose  board  on  the  runway  was  er- 
roneous, where  the  evidence  as  to  whether  the 
foreman  placed  the  board  there  waa  sharply 
conflicting;  for,  unless  defendant  or  Its  au- 
thorised agent  placed  the  board  on  the  runway, 
it  was  necessary  to  recovery  that  defendant  ei- 
ther had  knowledge  of  the  presence  of  the 
board  or  sbould  have  known  that  fact  as  a  re- 
sult of  ordinary  care,  while  the  instruction  per- 
mitted recovery  even  if  a  fellow  servant  placed 
the  board  on  tiie  runway  regardless  of  any  or- 
dinary care. 

4.  Trial  4=9251(1)— I  ■stmollon  most  not  be 
broader  than  the  pleadings. 

Instruction  must  not  be  broader  than  the 
pleadings. 

5.  Trial  «s»25l(8)— laslnictloa  shodM  ba  lim- 
ited to  the  defeot  eonplalaed  of. 

Where  the  defect  complained  of  waa  a 
runway  inside  of  a  building,  an  instruction  that 
it  waa  the  duty  of  defendant  to  use  ordinary 
care  In  keeping  the  entry  of  the  boildlng  safe 

was  defective. 

6.  Daaiages  «=>2I6(2)— Instruotton  should  not 
allow  recovery  for  Injuries  complained  of. 

The  instruction  should  not  allow  recovery 
for  injuries  complained  of,  but  only  those  es- 
tablished by  evidence. 


7.  Appeal  and  error  <ss»lM4(l)— InstncHu 
hald  reverslbte  error. 

In  personal  injury  action  by  servant  vbo 
stepped  on  loose  board  on  a  runway  and  wts 
injured,  where  the  evidrace  whether  the  botnl 
wag  placed  there  by  foreman  or  an  SmqtoiinUf 
agent  was  sharply  in  conflict,  an  instmcliu 
that  It  was  the  duty  of  the  master  to  fiiniA 
a  reasonably  safe  place  of  work,  and  Hut  if 
the  master,  its  foreman  or  agent,  placed  tie 
board,  it  would  be  liable,  is  reversible  error; 
the  duty  of  the  master  being  too  broadly  stat- 
ed, and  the  instruction  also  making  the  mut^r 
liable  though  an  irresponsible  agent  had  plscri 
the  board  on  the  runway  and  it  bad  not  Itid 
sufficient  tim«  to  diaeorer  its  preoame^  etc 

Appeal  from  Circuit  Court,  Audrain  Cocm- 
ty;  E.  S.  Oantt,  Judge. 
"Not  to  be  ofliclally  publlabed." 

Action  by  Daniel  G.  Forrester  against  tbe 
WalBb  Fire  Clay  Products  Company.  Trm  i 
Judgment  for  plaintiff,  defendant  a^iealt 
Reversed  and  remanded  for  new  trial 

R.  D.  Rodgers,  of  Mesico,  and  J.  0.  Bar- 
row, of  Vandalia,  for  appellant. 

Rol)ert  A.  May,  of  Louisiana,  Mo.,  and  J. 
W.  Bnfflngt<»i,  of  Mexico,  Ma,  Cor  lespmilaL 


BIGOS,  C.  ^nils  10  a  BegHgence  case  pcm- 
bag  out  of  the  relatlai  of  master  and  aema. 
wherQln  defendant  aspeala  from  a  Judsmot 
agalnat  it  tax  (2,000,  nmteDdlng  in  tbe  nialii 
that  tZie  erldoice  convicted  xdaJnCLff  of  opi- 
tribut<»T  n^Ugence  aa  a  matto-  of  law  anj 
hence  Its  demurrer  to  tbe  eridoice  shoidd 
have  been  ausuined,  and  Oat  tbe  eoort  be- 
low committed  error  In  Inatmcting  tin  jo? 
on  behalf  of  plaintiff. 

The  charge  of  n^llgraoe  la  a  vloli^oB  d 
defendant's  duty  to  use  ordinary  care  to  fiv- 
nish  plaintiff  a  reasonably  aafe  place  to  woi^ 
and  it  is  not  omtended  that  the  evidence  ^ 
insnffident  to  warrant  the  submlasltw  of  tte 
cause  to  tbe  Jury  on  that  charge.  As  sated, 
defendant  asserts  that  the  evidence  slton 
plaintifTs  contributory  negligence  beyond  u 
inference  to  the  contrary. 

The  plaintiff  was  employed  to  do  rongh  ct^ 
penter  work.  For  some  time  prior  to  July  ^ 
1917,  defendant  had  be«i  engaged  In  erectinf- 
among  other  buildings,  a  brick  strudiwe 
known  as  a  machinery  romn  at  Its  plu>t 
Audrain  county-  This  building  waa  36  i*« 
wide  and  125  feet  long,  and  while  the  obW 
walls  were  being  constructed  of  brict  wd  t*- 
fore  the  laying  of  the  joists  and  other  in.^^* 
work  was  be^un.  It  was  necessary  to  have  « 
the  inside  of  the  building  scaffolds  and  no- 
ways to  enable  the  bricklayers  to  const'** 
the  walls.  The  runways  were  used  for  tte 
purpose  of  conveying  materials,  such  as  bri* 
and  mortar,  about  the  building  for  use  bf^ 
brickmasons. 


»ror  other  easM  see  mub*  toplo  and  KOT-NUUBER  In  aU  Xay-Niunbwed  Dlgeita  nnd  ItaAfU* 
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On  July  8,  1917,  at  the  time  plaintiff  re- 
ceived bis  Injuries,  the  north  wall  of  this 
building  had  been  constracted  some  six  feet 
above  the  top  of  what  was  known  as  the  foun- 
dation wall,  which  foundation  wall  extended 
some  seven  feet  above  the  level  of  the  ground. 
A  doorway  seven  feet  wide  was  left  In  the 
north  wall,  the  bottom  of  the  door  being  the 
top  of  the  foundation  wall.  Outside  of  the 
doorway  aud  opposite  thereof  was  a  platform 
on  a  level  with  the  top  of  the  fotmdation 
wall.  In  order  to  get  the  material  Into  the 
building,  ft  runway  built  of  boards  was  con- 
st meted  from  the  ground  to  this  platform. 
The  laborers  vrtth  wheelbarrows  would  wheel 
the  material  from  the  ground  up  the  runway 
to  the  platform  and  then  over  the  platform 
and  through  the  seven-foot  doorway  In  the 
north  wall  and  then  on  to  another  runway  on 
the  Inside  of  the  building,  aud  thence  to  the 
scaffolds  or  platforms  where  the  bricklayers 
were  at  work.  That  part  of  the  runway  Im- 
mediately adjacent  to  the  said  doorway  and 
on  the  inside  of  the  building  is  the  source  of 
cnDteDti<m  between  the  parties,  the  plaintiff 
contending  thafr  it  was  negltgently  maintain- 
ed by  permitting  a  loose  board  to  be  and  re- 
main thereon. 

Plaintiff,  as  stated,  was  a  carpenter  and 
bad  constructed  this  part  of  the  runway 
about  «  week  prerloos  to  Hie  accident.  By 
reason  of  the  supports  or  horses  which  8Ui>- 
ported  the  runway  being  too  short,  the  run- 
way where  same  Joined  the  doorsill  was  not 
high  enough  to  make  the  same  even  or  flush 
therewith,  and  resulted  in  there  being  a  drop 
of  from  two  to  four  inches  from  the  doorsill 
to  the  runway.  TTiere  Is  evidence  tending  to 
prove  that  this  fact  was  called  to  the  atten- 
tion of  defendant's  foreman  at  the  time  by 
the  plaintiff,  and  he  accepted  the  nmway  as 
being  snfflcient,  aud  stated  those  running  the 
wheelbarrows  could  use  it  In  that  condition. 

After  the  plaintiff  had  finished  constmct- 
ing  this  runway,  he  was  required  to  work  in 
other  parts  of  the  plant  and  was  not  again  on 
the  rnnway  until  July  3d,  the  date  of  the  ac- 
cident. At  that  time  he  was  ordered  by  the 
defendant  to  go  into  the  machinery  room  and 
constrnct  a  scaffold  along  the  sonth  wall 
thereof  ttxt  the  use  of  the  brlckmasons.  After 
gatherli^  np  bis  tools,  plaintiff  started  to- 
wards his  place  of  wor^  following  the  course 
of  the  whedbarrow  men  by  going  np  the  run- 
way onto  the  platfOTm  and  over  the  platform 
to  the  doorway  In  the  north  wall.  His  view 
of  the  runway  on  the  Inside  of  the  building 
was  obstructed  hf  the  brtck  wall  nntil  he  ar^ 
rived  at  the  doorway.  After  pasring  throng 
the  doorway  and  proceeding  about  two  or 
three  steps  over  the  runway  ca  the  Inside  of 
the  building,  plaintiff  observed  a  man  with 
a  wheelbBTTOw  coming  towards  talm  on  ttu 
runway.  The  nmway  being  only  2  feet  wide, 
there  was  not  room  for  Che  two  to  pass,  and 
pintfiHfP  thereupon  stepped  baek  with  an  Idea 


of  getting  onto  the  doorsill  of  the  doorway 
end  thereby  allowing  the  wheelbarrow  man 
to  pass.  As  be  did  so  and  In  making  his  steps 
backward,  he  stuped  on  the  end  of  a  loose 
board  which  had  been  placed  Just  Inside  and 
next  to  the  doorsill  and  across  the  runway. 
This  loose  board  was  about  3^  feet  or  4  feet 
long,  12  inches  wide,  2  inches  thick,  and  had 
been  placed  against  the  doorsill  on  the  inside 
to  lessen  the  jar  of  the  wheelbarrows  as  they 
passed  from  the  doorsill  to  the  runway. 
Plaintiff  testified  that  the  wheelbarrow  could 
not  pass  bim  and  he  glanced  back  to  see  for 
a  way  to  go  back  and  get  out  of  the  way; 
that  in  glancing  backward  he  noticed  this 
board  and  intended  to  step  onto  the  board 
and  then  onto  the  fonndatl<m  wall  at  the 
doorway,  where  there  was  plenty  of  room. 
When  plaintiff  stepped  on  the  board.  It  being 
loose.  It  tilted,  and  he  fell  to  the  ground  some 
7  or  S  feet,  receiving  Injuries. 
Plaintiff  testified: 

"Q.  Whan  you  say  you  stuped  on  the  board 
intending  to  step  on  the  foundation,  bow  many 
steps  was  necessary  for  ;ou  to  take  backwards? 
A.  About  a  couple  of  steps.  I  just  made  one 
step  backwards  and  noticed  this  board.  I  Just 
made  one  step  back  with  this  foot.  Q,  Whidi 
footV  A.  Bight  foot,  and  aimed  to  step  on 
back  with  my  left  foot  onto  this  board,  snd 
when  I  stepped  back  it  gave  way,  and  that  la 
as  far  as  I  got" 

Tbe  board  was  laying  right  Inside  the  foun- 
dation wall  across  this  two-foot  runway. 
One  end  of  the  board  was  lying  flush  with  one 
side  of  the  runway,  and  the  other  projected 
over  the  east  side  of  the  nmway,  and  on  this 
projecting  part  plaintiff  stepped,  and  natural- 
ly the  board  tilted,  as  It  was  not  nailed  or 
fastened  In  any  way  to  the  nmway. 

Plaintiff's  witness  Taylor  testified  that  cm 
the  morning  of  the  day  plaintiff  was  Injured 
this  board  was  caused  to  be  placed  on  the 
runway  by  two  of  defendant's  foremen  In 
order  to  lessen  the  Jar  of  the  wheelbarrows 
as  they  passed  from  the  doorsill  to  the  run- 
way. Both  of  these  foremen,  however,  tes* 
tlfled  that  they  knew  nothing  about  the  board 
being  there  until  after  the  plaintiff  was  in- 
jured. 

Plaintiff  had  no  occasion  to  pass  over  this 
runway  after  he  had  constructed  It.  until  at 
the  time  of  his  injury.  The  only  opportnnl^ 
he  had  to  observe  the  conditloii  of  the  board 
laying  across  the  nmway  wss  on  the  one  oc- 
caslm  as  be  passed  over  It,  at  whicdi  time  he 
was  carrying  his  tools  in  Ms  arms,  which 
consisted  ot  nail  bar,  nails,  saw,  hammer,  and 
square.  Plaintiff  noticed  the  board  as  he 
passed  through  the  doorway  and  stepped  over 
it,  bat  did  not  crtwerve  whether  or  not  it  was 
nidled  to  the  runway.  Plaintiff  testified  tiut 
be  tfaou^  it  was  nailed  sufficient  to  hold  him 
when  he  striped  on  the  i«t>Jecting  aid,  and 
that  he  did  not  know  It  ms  laid  loose,  and 
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had  no  diaace  to  glTe  that  a  thought,  as  he 
waa  becking  back  to  get  out  of  the  way  of 

the  wheelbarrow  man. 
On  cross-ezBiuliiatJon  plaintiff  testified: 

"Q.  There  was  no  occasion  for  70a  stepping 
oat  on  this  board  when  there  waa  a  two-foot 
ranwa;  for  you,  wide  eaough  for  70a  to  walk 
on?  A.  Yea,  bit.  Q.  And  if  you  had  been 
watdiing  where  you  were  going  you  could  have 
stayed  on  that  two-foot  runway  and  walked 
back  to  the  foiuubtion  wall  in  th«  doorway 
perfectly  easy?  A.  U  I  bad  taken  my  time  and 
delayed  the  wheelbarrow  man  and  inspected 
this  run  in  every  way,  shape,  or  form  when  I 
went  in  there,  I  might  have  stayed  on  the  nm 
and  torned  around  and  walked  back;  but  just 
at  the  spur  of  the  moment  I  saw  this  man 
coming,  and  my  intention  was  to  step  back 
and  let  him  pass,  and  in  so  doing  I  made  a 
step  back  with  my  left  foot  on  this  looae  board 
with  the  intention  of  stepping  onto  this  foun- 
dation, but  I  never  got  on  the  foundation." 

[1]  It  will  be  observed  that  plaintiff  bad 
no  other  'opportunity  to  observe  the  condition 
of  this  board  and  to  know  that  It  was  loose 
except  by  passing  over  it  on  this  one  occa- 
sion. He  did  not  know  whether  the  board 
was  nailed  or  not.  There  can  be  no  question 
bat  what  the  board  could  have  been  rendered 
secure  by  having  it  nailed  to  the  runway.  Of 
course,  if  plaintiff  knew  that  the  board  was 
loose  or  had  ample  opportunity  to  observe  Its 
condition,  it  might  be  said  that  his  act 
In  stepping  on  the  board  waa  negligence  as  a 
matter  of  law.  Where,  as  here,  the  plaintiff 
had  no  such  knowledge  or  had  no  opportuni- 
ty to  observe  Its  condition  except  on  this  one 
occasion,  we  hold  that  It  cannot  be  said  ttiat 
his  act  In  stepping  on  the  projecting  end  of 
the  board  was  contributory  negligence  on  his 
part  as  a  matter  of  law.  We  think  under  all 
the  facts  and  drcnmstancea,  the  question  was 
one  for  the  jury,  and  that  the  court  did  not 
err  in  refusing  the  defoidant^s  peremptory  in- 
struction. The  facts  In  this  case  sre  strik- 
ingly like  those  In  Doyle  v.  M.,  K.  &  T.  Trust 
Co.,  140  Mo.  1,  41  S.  W.  2SS,  where  the  Su- 
preme Court  held  that  the  questlfm  ot  plain- 
tiffs contributory  negUgeace  waa  a  Jmr  ques- 
tion. 

Unless  he  knew  or  had  reason  to  suspect 
the  ccmtrary,  plaintiff  had  the  right  to  assume 
that  defendant  bad  performed  its  duty  and 
that  the  runway  was  reasonatdy  safe  for 
travel.  In  determining  the  question  plaintiff 
is  entitled  to  the  full  force  of  all  the  evidence,' 
and  we  do  not  think  it  could  he  well  said  that 
plaintiff's  act,  under  the  circumstances,  in 
sbepping  w;  the  int>jecting  bo&rd,  was  so 
clearly  a  negligent  one  that  reastmable  minds 
could  form  no  other  conclusion  but  tliat  be 
was  n^lgmt  In  other  words,  it  ought  not 
be  said  as  an  irresistible  concluslMi  that 
plainUff  was  guilty  of  amtributoiy  negli- 
gence. Hutchinson  v.  Safety  Gate  Co.,  247 
Ma  71.  loc.  dt  113,  162  a  W.  S2;  Eoemer 


V.  St.  Louis  Gar  Gow,  200  Ma  141,  loc  dL  U7. 
158.  107  S.  W.  481.  17  L.  B.  A.  (N.  S.1  2&2; 
Curtis  V.  McNalr,  173  Mo.  270,  73  S.  W.  107. 

[2,  3]  Complaint  ia  made  of  the  Instruc- 
tions given  on  behalf  of  plaintiff.  Instruction 
No.  5,  which  covers  the  whole  case  and  au- 
thorizes a  T^lct  for  plaintiff.  Is  as  follows: 

"The  court  instructs  the  jury  that  ft  ia  the 
duty  of  the  master  to  furnish  a  servant  a 
reasonably  sate  place  in  which  to  work,  and 
that  this  duty  on  the  part  of  tbe  master  is  a 
continuing  one,  and  although  you  may  believe 
from  the  evidence  that  when  plaintiff  entered 
defendant's  employment,  the  place  in  which  he 
waa  required  to  work  was  a  reasonably  safe 
place,  yet  if  you  find  from  the  testimony  bt 
this  case  that  said  place  was  tiiereafter  by 
the  carelessness  and  negligence  of  defendant, 
its  agent  or  foreman,  rendered  dangerous  and 
unsafe  by  the  placing  of  tbe  loose  board  on  the 
runway  detailed  in  erldence,  and  that  by  rea- 
son of  sndi  carelessness  or  negligence  the  plain- 
tiff was  injured  without  fault  or  caretesaness 
on  his  part,  then  It  will  be  your  duty  to  render 
a  verdict  for  the  plaintiff." 

This  Instruction  is  faulty,  in  that  it  places 
the  duty  on  the  master  to  furnish  a  reasona- 
bly safe  idace  in  which  to  work,  when  it  is 
well  established  that  the  duty  of  the  master 
in  that  r^rd  is  to  use  only  ordinary  care  to 
that  end.  A  more  serious  (Ejection,  however, 
arises  by  reason  of  the  fact  that  the  Instruc- 
tion authorizes  a  verdict  for  plaintiff  in  the 
event  the  defendant,  Its  agent  or  toremaji, 
placed  the  loose  board  on  tbe  runway. 

As  heretofore  stated,  plaiutifTs  witness 
Taylor  testified  that  two  of  defendanTs  tore- 
men  caused  the  board  to  be  placed'  on  the 
runway  on  the  morning  of  the  day  on  which 
plaintiff  was  injured.  Plaintiff's  Instruction 
No.  1  authorized  a  verdict  for  the  plaintiff 
up<m  a  finding  of  such  facts  ammg  others. 
This  instruction  No.  6  goes  further  and  per- 
mits a  recovery  for  plaintifl  In  tbe  event  the 
Jury  found  ttiat  the  loose  board  was  placed 
00  the  runway  by  any  agent  of  the  defendant 
The  witness  Tsylor  was  contradicted  by  both 
foremoo,  who  testified  that  they  knew  noth- 
ing about  a  board  being  on  the  runway  until 
Bitter  the  plaintiff  was  Injured.  The  jury 
may  have  ctmclnded  that  Taylor  was  mistak- 
en In  bis  testimony  and  that  the  two  foremen 
bad  no  knowledge  of  the  board  being  on  the 
runway,  but  they  may  have  concluded  that 
some  other  agent  or  workman  employed  by 
tbe  defendant  placed  tbe  board  on  the  run- 
way. Defendant  had  a  number  of  workmMi 
and  agents  about  the  plant,  and  the  jury  may 
have  thou^t  that  some  of  these  agenta  lAao- 
ed  the  board  cm  the  runway.  Of  course,  if  de- 
fendant's foreman  bad  placed  tlie  board 
thereoot  this  was  actual  knowledge  of  the 
fact  on  the  part  of  the  defmdant;  but  in  the 
event  tbe  Jury  shmild  condude.  as  It  had  ft 
right  to  do  under  this  Instructtcm.  that  scKne 
one  other  than  the  foreman  placed  the  board 
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thentm,  as  Iwg  as  sncli  person  was  an  agent 
of  defendant*  they  were  given  authority  to 
find  defendant  Uablew  ' 

If  <»ie  other  tlian  the  defmdant  m  Its  an- 
Qtorlzed  agrait  had  placed  the  board,  it  would 
have  been  necessary  for  the  plaintiff  to  have 
proved,  either  knowledge  on  the  part  of  the 
defendant  of  sndi  fact,  or  that  it  should  have 
knon'n  anch  fact  h7  the  exercise  ot  ordinary 
care  on  Its  part 

14]  llkere  is  no  evidence  lo  the  case  of  de- 
fendant's knowledge  of  the  loose  board  being 
on  the  nmway,  except  throng  Taylor's  tee- 
timoiir.  and  the  evidence  does  not  disclose, 
exc^t  through  such  testimony,  what  length 
of  time  the  board  had  beat  mi  the  ninway. 
If  during  the  progress  of  the  work  a  loose 
board  was  placed  on  the  runway  by  a  fellow 
servant  of  plaintiff  or  by  some  cme  not  au- 
tborized,  before  defendant  would  be  liable  It 
would  be  necessary  for  It  to  either  know  of 
such  fact,  or  that  it  should  have  known  of  it 
by  the  exercise  of  ordinary  care.  The  in- 
struction is  broader  than  the  evldoice,  in 
that  it  permits  a  recovery  for  plaintiff  in  the 
event  any  agent  of  the  defendant  placed  the 
board  on  the  runway  and  without  further  re- 
quiring that  the  defendant  elthor  knew 
sodi  fact,  or  Should  have  known  of  eacSi  fact 
by  the  exercise  of  reasonable  dlUgoice.  In- 
structlons  must  not  be  l»oader  than  ^ther 
the  pleadings  or  evidence.  Degonla  v.  Rail- 
way, 224  Ma  B64,  123  S.  W.  807 ;  State  ex  ret. 
V.  Ellison.  270  Mo.  loa  dt  654,  196  S.  W.  722. 

[B]  Error  also  lurks  In  other  instructions 
tfvai  Ml  behalf  of  plaintiff.  Whether  sudi 
error  la  material  ot  prejudicial,  we  need  not 
here  say.  For  instancy  inatmctlon  No.  S  for 
the  plaintiff  told  the  Jury  that  It  was  the 
duty  of  tlie  defendant  to  make  and  ke^  the 
entry  into  the  bollding  reasonably  safe  for 


trav^  As  stated,  the  duty  of  the  defmdant 
was  to  nae  ordinary  care  to  that  end.  Be- 
sides this,  there  was  no  complaint  against  tlie 
entry  into  the  bnildlngt  but  only  as  to  the 
condition  of  the  runway  on  the  Inside  of  ttie 
building.  While  the  form  of  this  Instruction 
was  held  not  to  be  reversible  error  in  Oarai^ 
V.  Coal  ft  Ooke  Go.,  207  Mo.  loc.  dt.  258,  lOS 
B.  W.  767,  the  InstmctlMi  should  upon  a  re- 
trial be  refomed  so  aa  to  place  upon  the  de- 
fra^ftnt  the  duty  of  using  ordinary  core  to 
midce  and  ke^  the  runway  reasonably  safe 
for  travd. 

[8]  Also  t^lntUTa  instruction  No.  1  au- 
thorised a  verdict  for  plaintiff  on  the  finding 
of  ^rtain  facts  causing  the  Injury  complain- 
ed  of.  Tlie  plaintiff  should  be  allowed  dam- 
ages, not  for  the  injuries  complained  of,  but 
only  for  those  injuries  established  by  the 
greater  weight  of  Uie  evidence.  The  injuries 
complained  of  in  the  petition  were  greater 
than  those  established  by  the  evidence. 

[7]  Where  the  questicm  of  d^endanfs  lia- 
bility is  a  dose  oae,  it  Is  all-important  that 
the  Jury  be  properly  instructed  on  the  law  as 
applied  to  the  facts.  The  errors  In  th^  in- 
structions are  not  sndi  aa  could  be  termed 
nonpreJudlciaL 

It  fdlowB  that  the  Judgment  should  be  re- 
versed, and  the  cause  runauded  for  a  new 
trial. 

PER  CURIAM.  The  foregoing  opinion  of 
BIGOS,  C,  is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  circuit  court  ts  accord- 
ingly reversed,  and  the  cause  r«nanded  for  a 
new  triaL 

AUUBN,  P.      and  BEOKEB,  J«  OODCUr. 
DAUBS,     not  rittins. 
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Ir  re  DWYEFTS  ESTATE. 

OWYER  et  al.  V.  DWYER  it  aL 

(Nos.  16375,  16376.) 

(St.  ZifKii*  Comt  of  Appeal*.   MlMonif.  Hay 
S,  lOZL) 

1.  Dwoent  and  distribution  •@=347(l)~Preter' 
mKtod  heir  held  to  take  by  doscoat  and  not  by 
parchast. 

A  child  of  decedent,  inadvertently  omitted 
from  the  euomeration  oC  children  in  the  win, 
who  waa  admitted  aa  an  aqutf  partfcipaiit  by 
vreement  of  all  tho  heira,  took  by  doaeent, 
and  u>t  by  pnrdiaae. 

2.  ExeoBtora  and  adnlaiitntera  «s»49S(l)<-' 
Exeontore  htid  not  eatitled  ta  eomnlsttou 
ea  property  not  Inoladad  witfela  the  power 
of  sale  la  the  will. 

Under  Ber.  St.  1019.  1  220,  prorfdins  that 
execntora  shall  be  allowed  a  conunisaion  of  B 
per  cenL  on  personal  property  and  on  money 
arising  from  the  sales  of  resl  estate,  executors 
were  not  entitled  to  commisuons  on  the  inter- 
est of  a  pretermitted  heir,  or  on  the  value  of 
real  estate  in  which  the  widow  was  given  a  life 
estate,  and  as  to  which  the  executors  were  not 
given  a  power  of  sale,  though  under  an  agree- 
ment by  the  heirs  the  pretermitted  child  was 
allowed  to  take  an  eqoal  interest  in  the  real  es- 
tate, and  the  widow  omreyed  die  home  place 
by  qaitclaim  deed  to  the  heirs  for  the  purpose 
of  permitting  a  distribntioii  of  the  same  among 
the  children. 

3.  CoRveraioB  «=}|6(5)— Exeoatora  and  admln- 
istratars  ^:»495(1}— DIscratloBary  power  of 
aale  not  exercised  does  not  work  a  conver- 
sion and  executors  not  entitled  to  oommls. 
slons  on  value  of  land  aa  personalty. 

A  will  providing  that  testator's  real  estate 
should  be  sold  by  his  executors,  and  the  prO' 
ceeds  of  the  same  after  payment  of  debts  end 
legacies  to  be  equally  divided  between  testator's 
children,  and  that  the  executors  should  use  dis- 
cretion as  to  when  the  real  estate  should  be 
sold,  and  if  such  real  estate  was  not  sold  with- 
in five  years  after  testator's  death  it  was  to 
be  divided  in  kind  amrag  the  children,  AoM 
not  to  work  a  converrion  of  the  real  estate  Into 
peraonalty,  where  before  the  esxplration  of  five 
years  after  death  of  testator  the  children  by 
an  agreement  and  conveyances  among  them- 
selves divided  the  real  estate  in  kind,  and  such 
devise  did  not  confer  title  on  the  executors,  but 
was  a  devise  directly  to  the  children  subject 
to  a  discretionary  power  of  sale,  and  hence 
the  executors  were  not  entitled  to  commissions 
on  the  value  of  such  real  estate  on  the  ground 
that  the  same  was  personal  property,  under 
Ber.  St  1019,  i  220. 

Appeal  from  St  Louis  Circuit  Court ;  John 
W.  McEltaiuney,  Judge. 
"Not  to  be  officially  published." 

In  the  matter  of  the  estate  of  Tlmotby 
Dwyer,  deceased.  Application  of  Arthur 
Dwyer  and  WUIlam  Dwyo*,  ezecators  of  de- 


cedent, for  an  allowance  by  the  circuit  court, 
OD  appeal  from  the  probate  court,  of  com- 
missions, to  whidi  applicatlmi  Pearl  Dwyer 
and  others  filed  exceptions.  From  a  Judg- 
ment allowing  the  dalm  In  part  tbe  exceptor! 
appeal,  and  the  executors  presoit  a  cms- 
appeal.  Beveraed  and  remanded. 

Henry  Higg^botliam,  B.  McD.  Sterena, 
and  Robert  W,  McBlhlnn^,  all  of  CBayton, 
for  appellants, 

Emerson  B.  Bcbnepp,  of  8t  Louis,  for  re- 
spondents. 

BSCKEB,  J.  This  Is  an  appeal^  first,  by 
tbe  executors  of  tbe  will  of  Timotlur  Dwyer; 
and.  second,  a  crosB-appeal  1^  tbe  legatees 
and  devisees  d  said  will,  as  exe^on,  £ttnn 
un  allowance,  by  the  drcoit  court  of  St.  Louis 
county,  to  the  said  executors,  of  cunmlsslons 
from  said  estate,  said  cause  having  gone  to 
tbe  circuit  court  on  appe^  by  said  executors 
the  probate  court,  ftxnn  an  order  sus- 
taining in  part  the  excq>tor^  exceptions  to 
tbelr  annual  and  final  settlemmts. 

Clausen  2  and  6  of  the  will,  whldi  are  perti- 
nent to  tbe  Issues  In  this  case,  read  as  fol- 
lows: 

"(2)  I  B^ve  and  devise  unto  my  wife  Elisabeth 
Dwyer  my  home  place  in  the  northeast  comer 
of  the  Denny  and  Clsyton  roads,  now  occupied 
t>y  OS,  coQtaiiung  forty  acres,  more  or  lees; 
to  have  and  to  hold  for  and  during  her  natural 
life;  with  the  remainder  upon  her  death  to  my 
children  hereinafter  named,  or  their  descend- 
ants, in  equal  parts,  the  children  of  any  de- 
ceased child  taking  the  interest  of  their  parent 
in  said  estate." 

"{5)  All  my  other  personal  property  first  to 
be  sold  and  the  proceeds  theretrf  collected  by  my 
executors,  and  all  tbe  rest  and  remainder  of  my 
real  estate  to  be  sold  by  my  executors  here- 
inafter named  and  the  proceeds  of  both  personal 
and  real  estate,  after  deducting  the  debts  and 
legacies  above  mentioned,  to  lie  equally  divided 
between  my  said  children  above  named,  or  th^ 
descendants  if  any  of  them  should  be  dead. 

"Uy  executors  are  directed  to  use  discretion 
as  to  the  time  when  ssid  real  estste  shall  b« 
Botdf  and  in  no  case  sacrifice  same,  and  if  not 
sold  within  five  years  after  my  death,  ft  may 
be  divided  in  kind  among  my  children  or  their 
descendants  if  a  majority  of  my  children  then 
living  so  desire;  if  any  of  my  children  ahall 
be  then  dead  their  descendanta  shall  take  their 
parent's  share.** 

The  testator  died  to  February,  1014,  leav- 
ing surviving  blm  a  widow  and  eight  chil- 
dren. Seven  of  the  chlldresi  were  8i>eciflcally 
named  in  the  will,  but  the  eighth  child,  John, 
had  Inadvertently  beoa  omitted.  Two  of  the 
testator's  sous  were  named  aa  executors  of 
the  will.  They  duly  qualified  as  such  and  ad- 
ministered upon  the  estate^  but  up  to  Feb- 
ruary, 1916,  tbe  executors  bad  failed  to  ex- 
ercise the  power  to  sell  tbe  real  estate  under 
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the  win.  Soow  time  after  the  probate  of  the 
will  the  i>retemiitted  belr,  John  Dwyer,  exe- 
coted  and  delivered  a  anlt(^alm  deed  to  the 
executors  f or  all  <rf  his  right,  title,  and  inters 
est  in  and  to  the  estate,  in  consideration  of 
which  he  was  to  receive  a  proportionate 
Bliare  of  the  estate  the  same  aa  Mch  of  the 
other  children  of  the  testator. 

The  widow,  on  her  part,  decided  that  she 
wanted  to  move  off  the  home  place,  the  40- 
acre  tract  left  her  for  her  life,  and  to  move 
to  the  town  of  Glafton,  and  upon  the  chil- 
dren of  the  testator  exiecutlng  a  lease  to  her 
for  life  OQ  a  house  in  Clayton  owned  by  them, 
at  the  rental  of  one  cent  pot  year,  and  the 
said  children  agre^ng  to  pay  her  the  sum 
of  $40  per  month  as  long  as  she  should  live, 
the  widow  made  a  .quitclaim  deed  to  the  ex- 
ecutors to  all  of  her  right,  title,  and  iptercflt 
In  and  to  the  40-acre  tract  devised  to  her  In 
the  will.  The  executwa  thereupon  took  pos- 
session of  all  of  the  real  estate  including  the 
home  place,  managed  the  same,  collected  the 
rents,  made  repairs,  and  paid  the  taxes  for 
a  period  of  two  years  or  more  with  the  full 
knowledge  and  consent  of  all  of  the  children. 

In  the  early  part  of  1916,  the  children  be- 
ing desirous  of  having  the  estate  finally 
closed,  held  various  conferences,  and  finally 
agreed  to  divide  the  property  in  kind  among 
themselves.  By  mutual  consent  of  all  the 
belrs,  the  valnatloa  of  each  parcel  of  the  real 
estate  was  agreed  upon,  and  according  to  the 
total  of  these  valuations,  $8,500  was  the  ap- 
proximate sum  that  each  child's  share 
amounted  to,  and  so  the  various  parcels  were 
grouped  Into  eight  shares  each  share  ap- 
proximating as  near  as  possible  said  value  of 
fSfiOO.  Any  share  having  a  value  greater  or 
less  than  $8,500,  the  exc^  or  deficiency 
thereof  was  to  be  deducted  from  or  added  to 
the  distributive  share  of  the  heir  (who  ac- 
cepted such  share  of  the  real  estate)  on  final 
settlement  of  the  estate.  In  this  manner  all 
of  the  shares  of  real  estate  would  be  canal- 
ized. 

The  deeds  to  the  several  parcels  of  land 
were  executed  by  aH  of  fbe  h^rs  and  the 
executors  as  wdL  Two  of  these  eight  divi- 
sions or  shares  went  to  the  executors  them- 
srtres.  Prior  to  the  execudtm  and  delivery 
of  the  said  deeds  the  executors  prepared  and 
bad  each  of  fbe  heirs  sign  a  written  agree- 
ment These  agreements  were  uniform,  ex- 
citing as  to  the  descrlptltm  of  the  property 
sad  the  price  thereof,  and  read  as  follows: 

In  consideration  of  a  distribntioa  of  $8,500 
to  be  made  to  eadi  of  the  eight  children,  we,  the 
aadenigned,  agree  to  purchase  from  the  ex- 
Hnton  of  the  estate  of  Timothy  T.  Dwyer, 
tke  fonowing  described  proper^.  •  •  •  " 

Then  follows  the  deacrlptlon  of  the  proper* 
^  and  the  price  to  be  i>aid  therefor  by  such 
ltdr  as  was  to  receive  the  deed  tot  snch 
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property.  It  will  be  noted  that  there  was  In- 
cluded in  this  distribution  of  the  real  estate 
the  one-eJgbth  Interest  therein  which  John 
Dwyer,  the  pretermitted  heir,  had  quitclaim* 
ed  to  the  executors,  and  also  the  home  places 
consisting  of  40  acres,  which  bad  been  quit- 
claimed to  the  executors  by  the  widow. 

Upon  final  settlement  of  the  estate  the 
executors  took  credit  for  a  payment  to  them- 
selves of  $3,573  as  a  S  per  cent,  commission 
on  the  sale  of  all  of  the  said  real  estate  which 
iiad  been  divided  arnoi^  tbe  heirs  on  the 
basis  of  the  total  agreed  valuation  thereof 
of  $70,260.37.  In  due  course  exceptions  were 
filed  to  the  final  settlement  of  the  executors, 
by  the  heirs,  with  the  exception  of  the  sdh 
John. 

There  was  a  trial  in  the  probate  court,  and 
a  trial  de  novo  In  the  circuit  court  on  appeal. 
The  judgment  of  the  drcnit  court,  so  far  as 
it  is  material  on  appeal  here,  in  effect  sus- 
tained the  exceptions  to  commissions  charg- 
ed by  the  executors  upon  the  one-eighth  share 
that  belonged  to  the  pretermitted  heir  John 
Dwyer.  and  upon  the  home  place,  consisting 
of  40-acres,  which  under  the  vrill  was  given 
to  the  widow  for  life,  which  said  two  items  - 
aggregated  the  sum  of  $^,750,  $28,500  of 
which  as  having  been  agrsed  upon  by  all  of 
the  heira  and  executors  as  the  value  of  the 
home  place  of  40  acres,  and  the  sum  of  $4,250 
as  the  value  agreed  upon  for  John  Dwyer's 
share  in  the  said  real  estate.  The  value  of 
these  two  parcels  of  real  estate,  which  had 
been  Included  la  tbe  real  estate  divided 
among  the  heirs,  was  deducted  from  the  total 
valuation  of  the  said  real  estate,  which.  In 
effect,  reduced  the  allowed  commissions  by 
tbe  sum  of  $1,635.18. 

From  the  judgment  of  tbe  drcoit  court  tbe 
executors  and  the  belrs,  with  tbe  exception 
of  John,  filed  cross-appeals.  We  bare  before 
us,  therefore  tbe  sole  question  as  to  whether 
or  not,  under  the  facts  set  out  above,  the  ex- 
ecutors are  entitled, to  a  commission  of  any 
part  of  tbe  $70,260.32,  the  agreed  value  of  tbe 
real,  estate,  wbldi  was  divided  among  the 
heirs  in  the  manner  above  set  forth.  Section 
229,  B.  S.  of  Ma  1009  (section  220.  R.  S.  of 
Mo.  leiO),  with  reference  to  compensation,  al- 
lows executors— 

"as  full  compenentioa  for  their  serrices  and 
trouble  a  commlssioa  of  6  per  cent,  on  personal 
property  and  on  money  ari^ng  from  the  sale  of 
real  estate." 

(1,2]  It  is  readily  apparent  that  the  one* 
eighth  interest  that  the  pretermitted  heir, 
John  Dwyer,  bad  in  the  real  estate  in  ques- 
tion, came  to  him  by  descent  and  not  by  pur- 
chase  That  this  Is  so  is  due  to  the  fact  that 
John  was  not  named  in  tbe  will,  and  then- 
tore  his  share  could  In  no  event  be  constrned 
as  being  included  in  tbe  powm  of  sale  given 
the  executors  by  the  terms  of  tbe  will,  and 
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therefore  conld  In  no  event  be  subject  to  a 
charge  as  for  commission  on  the  part  of  the 
executors.  And  the  same  Is  true  with  refer- 
ence to  the  home  place,  which  under  the  pro- 
visions of  the  will  went  to  the  widow  for  life, 
with  remainder  over  to  the  children  the  tes- 
tator named  In  the  wllL  Consequently,  when 
no  provision  was  made  in  the  will  for  the 
sale  bj  the  executors  of  the  home  place  the 
executors  as  such  would  not  be  entitled  to 
any  commission  thereon  against  the  estate, 
and  this  Is  so  even  though  the  widow  quit- 
claimed her  life  estate  to  the  executors. 

[9]  The  other  parcels  of  real  estate,  under 
imragraph  4  of  the  will,  were  directed  to  be 
sold  by  the  executors  therein,  and  the  pro- 
ceeds, after  deducting  the  debts  and  legacies, 
were  to  be  equally  divided  between  the  chil- 
dren of  the  testator  named  In  the  will.  The 
executors  in  said  will  were  further  specifical- 
ly directed— 

"to  use  Ascretion  as  to  the  time  when  said  real 
estate  shall  be  sold  and  in  no  ease  ncrifice 
same,  and  U  not  sold  within  fire  years  after 
the  deaUi  of  the  testator,  it  may  be  divided  in 
Und  among  my  children  or  their  descendants,  tt 
a  majorilT  of  nv  ehUdien  then  living  so  de- 
■ire." 

Having  In  mind  that  It  Is  ttie  testator^ 
Intention  whldi  is  the  determining  fiuitor  aa 
to  whether  equitable  conversion  takes  place  or 
not,  we  must  take  the  wUl  from  tbe  four  cor- 
ners, and  In  the  U^t  thereof  determine  the 
testator's  Intention.  Should  we  condade  Qiat 
under  Uie  provliri(m8  ot  this  will  there  was  an 
equitable  conversion  of  these  parUcuIar  par- 
cels of  real  estate,  then,  even  thou^^  we  were 
to  hold  that  the  acta  ot  the  heira  In  dividing 
the  same  parcels  among  themselves  was  a 
reconversion,  It  la  clear,  In  light  of  Gllftreath 
V.  Cosgrove,  1»3  Uo.  App.  410, 185  S.  W.  1181. 
the  executors  would  be  clearly  ^itttled  to 
their  commission ;  but  If  we  conclude  that  un- 
der the  terms  of  the  will  there  was  no  equi- 
table conversion,  then  no  commissions  are 
due  the  executors  as  such  under  our  statute. 
(VBannon's  Bstate,  142  Vo.  App.  268.  126  S. 
W.  215. 

It  has  frequently  been  ruled  that  If  the  act 
.of  converting  Is  left  to  the  option,  discretion, 
or  choice  of  the  executors  or  otbers  cbarged 
with  making  It,  no  equitable  conversion  takes 
place,  because  no  duty  to  make  the  change 
rests  on  them.  In  other  words,  to  bring 
about  equitable  conversion,  the  character  of 
land  or  money  must  be  definitely  and  Impera- 
tively fixed  to  the  property  by  will  or  oth- 
er Instrument.  Did  the  testator  here  then  In- 
tend that  the  said  parcels  of  real  estate 
■nould  be  converted  Into  personalty  and  be 
distributed  as  personalty,  whether  an  actual 
sale  of  the  aald  real  estate  took  place  or  not? 
We  think  not,  for  the  testator  gave  a  power 
of  sal*  to  the  exacutors  named  in  his  will. 


but  only  at  the  dlscretloB  of  his  executors 
and  upon  condition  tbat  a  sale  conld  be  made 
without  sacrificing  the  property,  and  condi- 
tioned also  that  If  the  real  estate  was  not 
sold  within  a  period  of  five  years  then  the 
property  conld  be  divided  in  kind  among  said 
children  If  a  majority  then  living  so  desired. 

As  we  construe  this  clause  of  the  will  tt 
was  not  the  intention  of  the  testator  to  there- 
by definlttiy  require  that  said  parcels  of  land 
be  sold,  but  rather  Intended  thereby  to  creattt 
a  power  of  sale  In  his  executors,  discretion- 
ary and  conditional.  In  other  words,  there  Is 
here  lacking  an  Imperative  and  absolute  di- 
rection to  convert,  Irrespective  of  all  con- 
tingencies, and  Ind^ndent  of  all  discretion. 
We  have  therefore,  come  to  the  condusion 
that  the  doctrine  of  equitable  conversi<xi 
conld  not  become  effective  under  this  power 
until  at  least  an  actual  sale  had  he&i  made 
by  the  executors  thereunder.  Oomptoi  v. 
Mdifahan,  19  Mo.  App.  408.  We  are  dearly 
of  the  opinion  that  under  the  terms  of  the  will 
in  question  tbe  testator  did  not  devise  said 
parcels  of  land  to  his  executors,  but  to  his 
children,  subject  to  the  discretionary  and 
conditional  power  of  sale  conferred  on  his 
executors,  and  the  proceeds  thereof,  in  the 
event  of  the  exercise  of  the  power  of  mle^ 
after  deducting  the  debts  and  legades,  to  be 
equally  divided  among  his  said  children. 
Eneberg  v.  Carta-,  98  Mo.  647, 12  S.  W.  522. 
14  Am.  St  Rep.  664 ;  WUllama  t.  Lobban,  206 
899, 104  S.  W.  B& 

Under  the  record  In  this  case  we  are  un- 
willing to  rule  tSuct  the  executors  exercised 
the  pon-er  of  sale  given  them  In  the  wflL 
We  are  indlned  to  the  view  and  so  hold, 
that  the  belrs  merely  made  a  rolnntar;  par- 
tition of  the  land  In  questi<m  after  the  d^ta 
of  the  estate  and  special  legades  were  paid. 
That  In  doing  so  they  were  dearly  within 
tb^r  lights  needs  no  dtatlon  of  authority. 
We  rule  that  the  parcels  of  land  were  real 
property  at  the  time  of  Its  division,  and  that 
there  was  no  sale  of  It  to  the  heirs  as  was 
Intended  by  the  testator  by  the  power  of 
sale  granted  in  the  will.  Consequently,  if 
there  was  no  sale  the  executors  were  not 
entitled  to  treat  these  parcels  of  land  so  por- 
tioned among  the  heIra  as  personal  property, 
and  to  collect  a  commission  of  6  per  cent 
on  their  valuation.  In  re  O'Bannon's  Estate, 
supra.  ' 

The  learned  trial  court  having  In  its  Judg- 
ment overruled  the  exceptions  to  the  final 
settlement  of  the  executors  as  to  the  allow- 
ance of  thdr  commissions  as  to  these  said 
parcels  of  land  whldi  were  partitioned  by  the 
heirs  among  themselves,  excepting  John  Dwy- 
er's  share  and  the  home  place,  in  which  a  life 
estate  was  givoi  the  widow  under  the  terms 
of  the  will,  it  follows,  from  what  we  have 
said  above,  tbat  the  same  was  error,  and  that 
the  judgm«it  herein  sbonia  be  and  the  sanw 
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Is  herabr  onlerad  xeveraed,  anfl  the  oraae 
renuuided,  with  dlrectl«u(  to  proceed  to  wter 
op  a  JvdgmeDt  in  Uw  drcult  ooort  In  con- 
fomlty  with  the  vlewB  herdn  expressed. 


ALLBN,  P.  J,  concara. 
Bitting. 


DAU£8,  In  not 


ENSIQN  V.  CRANDALL.  (No.  16372.) 

(St.  Lmila  Court  of  AppeaJa.  Miuoori. 
May  1921.) 

1.  Bins  and  Botes  «=^97(5)— Where  Instm- 
anent  was  obtalaed  throagh  fraud,  plaintiff 
has  bardea  of  showlag  lie  was  a  "tiolder  la 
dae  eoarsa." 

Tinder  Rer.  St  191&.  |  841,  dcctarmg  that 
th*  tltl«  o(  any  paraod  who  negotiates  a  neso- 
timble  instroment  ia  defeetiTe  when  be  obtained 
the  instrument  thieegh  fraud,  and  section  84S, 
dedarins  ^t,  when  It  ia  shown  that  the  title 
of  any  person  who  negotiated  the  instrument 
was  defective,  the  harden  Is  on  the  holder  to 
prove  that  he,  or  some  person  onder  whom  be 
claims,  acquired  title  as  a  holder  in  due  coarse, 
the  holder  of  a  note  iHveured  throngh  fraud 
and  misrepresentation  of  the  payee  has,  re- 
rardlesB  of  the  fact  that  the  defense  was  set 
vp  by  the  answer,  the  burden  of  showing  that 
ha  was  a  **holder  in  dae  coarse,"  defined  by 
section  838  as  one  who  took  the  instrument 
resular  and  complete  on  ita  face  before  ma- 
turity, and  without  notice  of  any  infirmity,  and 
In  good  faith,  for  nhie. 

[Ed.  Note.— For  other  deflnltEona,  see  Words 
and  Phrases,  First  and  Second  Series,  Holder 
in  Dae  Coarse.] 

2.  Blils  aad  aotes  ^837(6>— Plaintiff  naklog 
prina  Tade  showing  that  he  was  a  holder  la 
dee  oourse  Is  entitled,  to  directed  verdict  un- 
less the  showing  Is  controverted. 

Bev.  St.  1»19,  i  846,  declaring  that,  wh«i 
the  title  of  any  person  who  negotiated  a  nego- 
tiahlft  instmment  is  shown  to  he  defective,  the 
holder  hss  tbe  bufden  of  showing  that  he,  or 
some  one  under  whom  be  claims,  obttUned  the 
instrument  before  maturity  as  a  holder  in  due 
course,  does  not- affect  tbe  burden  of  proof  is 
the  strict  sense,  but  places  on  plaintiff  the  bur- 
den of  producing  evidence,  so,  where  plaintiff 
introduced  evidence  showing  prima  fade  that 
be  acquired  a  note  procured  Uirough  fraud  as 
a  holder  in  due  course,  he  is,  where  defendant 
introduced  no  omtroverting  evidence^  Midtled 
to  the  Erection  of  a  rerdlct 

3.  Bills  and  notes  «=»537  (6)— Evidence  held 
lesafflclent  te  oarry  to  the  Jery  ths  issue  as 
te  whether  plaietHI  was  a  beaa  llde  holder. 

In  an  action  on  a  note  shown  to  have  been 
procured  though  tbe  payee's  fraud,  where  plain- 
tiff introduced  evidence  establishing  prima  fade 
that  be  was  a  bona  fide  bolder,  testimony  that 
plaintiff  had  previously  collected  notes  for  the 
payee*  as  well  aa  teatimony  that  the  checks 
given   In   payment  could  not  have  passed 


throagh  banks  according  to  the  stamps  thereon, 
held  ineoffident  to  carry  to  the  Jury  the  ques- 
tion whether  plaintiff  had  notice  of  the  infirm- 
ity of  tbe  notes,  and  it  was  Improper  for  the 
trial  court  to  refose  to  direct  a  verdict  in  his 
favw. 

Api>eal  from  Circuit  Goort,  Olarit  Coonty ; 

N.  M.  PettlnglU,  Judge. 

Action  by  Charles  B.  Ehudgn,  d<dng  busi- 
nesB  as  C  B.  Ensign  &  Co.,  against  Edgar 
Crandall.  From  a  Judgmuit  for  defendant, 
plaintiff  appeals.  Bereraed,  and  cauee  ra- 
manded. 

W.  L.  Berkheimer  and  John  M.  Dawson, 
both  of  Kafaoka,  for  appellant. 

Giiaa.  HlUer  and  T.  L.  Montgomery,  both 
of  Kabofca,  for  respondent 

ALLEN,  P.  J.  Thla  is  an  action  upon  two 
promissory  notes,  each  for  the  sum  of  $375, 
executed  by  tbe  defendant  on  April  4.  1913, 
payable  to  the  order  of  the  Night  Comman- 
der Lighting  ComiMiny,  a  corporation,  two 
years  after  the  date  thereof,  with  interesl 
from  maturity  at  the  rate  of  6  per  cent,  per 
annnm.  Plalntlft  sues  as  the  holder  in  due 
coarse  of  said  notes.  The  trial  below  before 
the  court  and  a  jury,  resulted  In  a  verdict 
and  jndfrment  for  the  defendatat,  and  the 
plaintlfr  has  broaght  the  case  here  by  appeal. 

The  i>etltlon  Is  in  two  counts,  one  upon 
each  of  the  notes.  In  each  count,  atter  al- 
le^ng  the  execntion  and  delivery  of  the  note 
therein  mentioned  to  the  said  payee  named 
therein.  It  Is  alleged  that  the  payee  Indorsed 
and  delivered  the  same  to  the  Jackson  Bro- 
kerage Company;  that  the  latter,  for  val- 
uable consideration  paid  to  It  by  plalntifir. 
Indorsed  the  note  In  blank  and  delivered  It 
to  plaintiff,  who  thereby  became  the  owner 
and  holder  thereat  prior  to  the  commence- 
ment of  the  salt;  that  plaintiff  is  an  Inno- 
cent purchaser  thereof,  "without  notice  what- 
ever of  any  infirmity  in  the  title  thereto  of 
his  Immediate  Indoraer."  Bach  count  con- 
cludes with  tbe  usual  prayer. 

The  answer  admits  the  execution  of  the 
notes  in  suit  and  tbdr  d^very  to  the  Nli^t 
Commander  Uniting  Company,  hut  denies 
each  and  every  other  allegation  In  the  peti- 
tion- Further  answering,  the  defendant  al- 
leges that  at  and  prior  to  the  execntlon  of 
these  notes  one  Blckey  was  an  agent  of  the 
Night  Commander  Lighting  Ciompany.  and 
local  manager  ct  its  business  conducted  at 
Qulncy,  IlL;  tliat  luriM  to  the  execution  of 
these  notes  the  defendant  became  a  surety 
upon  a  brad  execnted  by  Bidc^  to  said  oom< 
pany,  conditioned  on  the  faitlifnl  perform- 
ance by  Bick^  <tf  hie  duties  as  such-  agent 
and  manager;  and  tliat,  at  tbe  time  of  tbe 
executioi  and  delivery  of  the  notes  mied 
oa,  (me  Jones,  president  and  manager  of  said 
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comi>aii7,  falsely  ftnd  fraudulently  repre* 
seated  to  defendant  that  Rickey  was  short  in 
his  accounts  with  the  company,  and  owed  the 
emnpany  a  large  sum  of  money ;  all  of  which 
was  false  and  untnie,  and  known  so  to  be  by 
said  Jones.  And  it  is  averred  that  the  de- 
fendant, relying  upon  said  false  and  fraud- 
ulent statements,  and  in  order  to  discharge 
bis  supposed  obligation  as  surety  on  the  bond, 
did,  on  said  April  4, 1913,  execute  three  prom- 
issory notes  to  the  said  Nl^t  Commander 
Lighting  Company,  each  for  the  aum  of  $S75, 
due  respectively  in  me,  two,  and  three  years 
from  said  date,  and  delivered  the  same  to 
said  company.  And'it  is  alleged  that  Rickey 
was  not  then,  nor  has  he  ever  been,  short  in 
his  accounts  with  said  Night  Commander 
Lighting  Company,  but  has  faittifully  per- 
formed all  of  his  dutlee  aa  the  a^ent  and 
manager  of  said  company,  and  that  defend- 
ant was  in  no  wise  liable  on  said  bond.  And 
It  is  further  averred  that  the  Night  Com- 
mander Lighting  Company  and  the  Jackswi 
Brokerage  Company  are  we  and  the  same, 
and  owned  by  the  same  individuals;  and 
that  plalntifT,  when  the  notes  in  suit  were 
assigned  to  him.  knew  all  of  said  facts,  and 
participated  in  the  fraudulent  purpose  of 
said  indorser,  a^  Is  not  in  good  faith  the 
owner  of  the  notes  in  suit.  In  due  course,  for 
value  beton  matuzity.  and  tbat  the  same 
are  void. 

Other  allegations  touching  the  alleged 
fraud  are  made  which  need  not  be  noticed. 
And  the  answer  alleges  that  of  the  three 
notes  SO'  executed  and  delivered  by  defend- 
ant, one  thereof,  viz.,  that  due  one  year  after 
said  date,  was,  at  its  maturity,  presented  by 
the  JacksfHi  Brokerage  Company  to  a  bank  in 
Wyaconda,  Mo.,  where  the  notes  are  made 
payable,  for  payment,  purporting  to  have 
been  indorsed  by  the  Night  Commander 
Lighting  Company  and  by  the  Jackson  Bro- 
kerage Company;  that  said  brokerage  com- 
pany was  organized  for  the  purpose  of  tak- 
ing and  holding  notes  payable  to  the  Night 
Commander  Lighting  Company,  so  that  said 
brokerage  company  might  pose  as  an  inno- 
cent purchaser  thereof  for  value  in  due 
course  of  business.  And  It  la  averred  that 
when  said  note,  payable  one  year  aftw  date, 
became  doe,  it  waa  protested  for  nonpay- 
ment, and  has  never  been  paid— 

"tMcauae  of  the  facts  In  this  answer  set  forth, 
all  of  which  was  known  to  tliia  plaintiff  when 
the  notes  sued  on  were  assigned  to  plaintiff 
for  collection,  and  are  held  by  Urn  with  the 
knowledge  of  the  fraudulent  acts  of  the  indon- 
ers  of  said  notes  sued  on,  and  he  is  not  in  xood 
faith  the  owner  and  holder  for  value  in  due 
coarae,  and  should  not  reoorer.** 

The  reply  pats  In  Inae  tbe  new  matter  of 
the  answw. 

At  tbe  trial  tbe  notes  were  tntrodnoed  In 
evidence^  bearing  Indorsonenta  purporting  to 


;  be  those  of  (be  Night  Commander  Llgbtlng 
Company  and  the  Jackson  Brokerage  Ohd- 
pany,  each  indorsement  being  made  "per  G. 
W.  Mayes."  Plaintiff,  by  deposition,  testi- 
fied that  he  purchased  the  notes  in  suit  on 
Norember  9,  1914,  ttom  the  Jackson  Bro- 
kerage Company,  the  latter  being  represent- 
ed by  Q.  W.  Mayes,  who  brought  the  notes 
to  plaintiff's  office;  that  the  notes  bore  tbe 
Indorsemrat  of  tbe  Night  Command»  Lights 
Ing  Company,  known  to  him  to  be  the  gen- 
uine and  anthorized  Indorsement  of  the  com- 
pany, and  were  indorsed  bj  tbe  Jackson  Bro- 
kerage Company,  through  Hayes,  "<»ie  of 
the  proprietors  and  chief  owner  of  the  Jack- 
son Brokerage  Company,  a  partoersMp,"  In 
bis  presence,  in  his  office  in  Chicago. 

Plaintiff's  further  testimony  is  that,  in 
tbe  transaction  In  question,  he  purchased  the 
two  notes  in  suit,  together  with  six  other 
notes,  aggregatli^  a  total  face  value  of 
83S.  for  which  el^t  notes  be  paU  fl^^ 
And  be  introduced  In  evidence  two  canfxled 
checks,  both  dated  November  9,  1914,  drawn 
by  him  <Hi  the  Continental  Commerdal  Bank 
d  Chicago,  one  for  the  sum  of  $1,000,  and 
tbe  other  for  the  sum  of  $940,  the  former  be- 
Uxg  payable  to  the  Night  Commander  Llght- 
Ittg  Company  and  the  latt«  to  the  order  of 
the  Jackson  BnAerage  Company.  Plaintiff 
testified  that  these  cbeickm  were  thus  made 
payable,  one  to  the  Night  Commander  Ught- 
ing  Company  and  the  other  to  tbe  Jadcson 
Brokerage  Comppny,  at  the  request  of  Mayes, 
from  whom  he  purchased  tbe  notes.  Each  of 
the  checks  is  stamped  paid,  and,  in  addition 
to  the  Indorsement  of  the  payee,  bears  the  in- 
dorsement of  the  Jackson  City  Bank,  of  Jadc- 
son, Mich.,  to  the  order  of  the  Com  Exchange 
National  Bank,  of  Chicago,  and  bears  the 
"clearing  house  stamp,"  purporting  to  Aow 
that  it  was  "paid  throu^  tbe  Chicago  Clear- 
ing House"  on  November  lO,  1914,  at  10  a.  m. 
And  plaintiff  testlQed  tbat  both  ^ecks  were 
paid  by  the  Continental  Commercial  Bank, 
upon  which  they  were  drawn,  and  charged  to 
his  accoimt 

When  asked  If  he  knew  of  any  Infirmities 
or  other  defenses  in  favor  of  tbe  maka  of 
these  notes  when  he  porchased  them,  tm 
said  tbat  be  did  not;  that,  <m  tbe  contrary, 
he  was  informed  tbat  Qiey  had  been  gtvai  in 
settlement  of  an  account  between  the  maker 
and  the  Night  Commander  Ughtlng  Com- 
pany; and  that  be  purchased  tbe  notes  be- 
fore maturity  in  tbe  usual  course  of  budness. 
He  further  testified  tiiat  on  said  November 
9,  1914,  he  wrote  to  defSndant  a  letter,  a 
copy  of  whltAt  appears  in  the  deposition,  and 
whldi  purports  to  be  a  letter  noticing  the 
defendant  of  plalntUTs  acquisition  of  Os 
notes  in  suit,  and  requesting  def^dant  to 
mail  to  plaintiff  a  check  or  draft  for  eadi 
note  when  the  same  should  become  due. 

With  this  deposititm,  and  exhibits  attadied 
thwetOk  In  evldaics»  ^nlntUE  tested. 
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Aa  a  wHiiewi  In  bis  own  behalf,  defendant 
testified  tbat  he  was  a  resident  of  Wyaconda, 
where  be  was  engaged  In  the  Implement  bnsl- 
nees;  that  he  knew  3.  E.  Jones,  who  was 
I»^dait  of  the  Nl^t  Oonunander  Company, 
and  that,  In  the  coarse  of  his  hnsloeea,  he 
bought  goods  from  that  company  through  Its 
"branch  house"  In  Qnlncy,  111.,  which  was  In 
diarge  of  (me  Rickey,  mentioned  In  the  an- 
swer as  manager  thereof.  And  defendant's 
evidence  shows  that  he  became  surety  on  a 
bond  for  Sickey,  as  alleged  In  the  answer, 
and  that,  at  the  time  of  the  execution  of  the 
notes  In  anit,  Jones,  as  president  of  the  Night 
Commander  Lighting  Company,  falsely  repre- 
sented to  blm  that  Rickey  was  short  In  his 
accounts  with  said  company,  and  thus  ob- 
tained the  two  notes  sued  upon,  together 
with  another  note  for  937S  due  one  year 
after  said  date,  In  settlement  of  the  all^^ 
shortage,  and  purporting  to  be  In  discharge 
of  defendant's  obligation  as  surety  on  said 
bond.  It  Is  unnecessary  to  set  out  the  evi- 
dence relating  to  this  matter  in  detail.  It 
is  snffldent  to  say  that  testimony  both  of 
defendant  and  of  Rickey,  the  latter  testifying 
as  defendant's  wltneas,  tmda  to  show  tbat 
tbe  notes  In  salt  were  la  fact  procured  by 
frand  on  ttie  part  of  tbe  Night  Commander 
Lighting  Company,  tbrous^  its  {(resident, 
Jones.  And  this  testimony  itands  uncontra- 
dicted in  the  record. 

Defendant's  own  testimony  shows  nothing 
tending  to  show  any  knowledge  by  plaintiff 
of  the  fraud  said  to  be  practiced  upon  de- 
fendant In  procuring  these  notes.  Rickey 
testified  that  the  Night  Commander  Lifting 
Company  had  its  princb>al  place  of  business 
In  Jackson,  Ifiiab.,  20O  mllea  irom  Chicago; 
tbat  J<meg  was  i»ealdeDt  and  goimil  man- 
ager of  that  company,  and  president  and  gen- 
eral manager  also  of  tbe  Jacksoi  Brokerage 
Company,  and  that  Hayea  waa  secretary  and 
treasurer  of  both  companies.  He  stated  tbat 
tbe  Jackson  Brokerage  Company  waa  organ- 
ized "to  take  over  the  notes  tbat  were  takeo 
by  the  Night  Commander  I^htlog  Com- 
pany"; but,  on  plaintiff's  motion,  this  was 
stricken  out  He  waa  then  asked  what  the 
Jackson  Brokerage  Company  did,  and  he  an- 
swered: "Tbey  took  tbe  paper  fnxn  the 
Night  Commander  Lighting  Company  for  col- 
lection." Tbe  court  allowed  this  ansn^r  to 
stand.  The  witness  testified  that  be  knew 
plaintiff.  O.  B.  Ensign.  When  asked  what 
connection  plaintiff  bad  "with  the  position  of 
this  company,"  be  answered:  "I  know  he 
collected  papers  for  the  Night  Commander 
X^lgbting  Company."  Again,  the  witness  was 
asked  concerning  the  business  relations  be- 
tween plaintiff  and  the  two  companies  men- 
tioned on  or  about  November  d,  1914,  and  he 
anewered:  "Cbaiiea  B.  Ensign  collected  pa- 
pers and  notes  for  tbe  Jackson  Brokerage 
Company*  and  far  tbe  Mi^t  Oomnuuider  | 


CRAKDAZ*L  677 

aw.) 

Lighting  Company."  And  there  la  teetimony 
as  to  tbe  preeentatton  and  dldmnor  of  tiw 
note  flrat  ftiUii^  due,  as  alleged  la  the  as- 
Bwer. 

In  behalf  of  defendant,  one  Martin,  a  local 
bank  clerk,  testified,  In  substance,  that  In 
hie  opinion  the  cheeks  above  mentioned.  If 
ezecnted  in  (Sdcago  <m  November  9,  1914, 
could  not  have  passed  through  the  Jackson 
bank,  209  miles  from  Chicago,  then  through 
the  Com  Exchange  Bank  of  Chicago,  as  in- 
dicated by  the  indorsements  thereon,  and 
have  reached  the  clearing  house  in  Chicago 
at  10  o'clock  on  the  following  day.  On  cross- 
examination,  however,  he  testified  that  he 
had  never  been  In  Jackson,  Mich.,  or  In  Chi- 
cago, knew  nothing  about  "how  they  handled 
papers  there."  except  by  hearsay,  and  had 
no  knowledge  of  tbe  time  schedule  of  Qm 
trains  operating  between  the  two  places. 

One  Lang,  a  local  bank  eaahier,  likewise 
teetlfied  th&ty  in  bis  <^lnl<m,  these  cbedcs 
could  not  have  pursued  the  course  mmtlon- 
ed  and  have  reached  tbe  Chicago  Clearing 
House  by  10  o'dock  on  November  10,  1914. 
But,  on  cross-examination,  he  stated  that.  If 
the  check  waa  cashed  in  Jackson  oa  Novem- 
ber 9,  it  could  have  reached  tbe  CMcago 
Clearing  House  by  10  a.  m.  on  the  following 
day. 

In  rebuttal,  one  WHkerson,  aa  agent  for 
the  Chicago,  Burllzigton  &  Quinc^  RaUroad, 
testified  tbat  about  10  tralna  per  day  vara 
opuated  eAch  way  tmbmem  (Sitcago  and 
Jaekaen,  ia&i^  the  fiaat  tralna,  wbleh  naoal- 
ly  carry  mall,  mafclnf  tlie  trip  tn  about  4 
lionra. 

For  ^alntiff,  ttie  court  gave  12  inatruc- 
tiona.  Eight  instmetions  offered  by  plain- 
tiff were  refused,  Including  a  peremptory 
instruction  to  find  for  plaintiff  <m  both 
counts.  Six  Instructiona  offered  by  defmd- 
ant  were  given. 

[t]  Appellant  makes  20  assignments  of  er* 
ror.  One  of  these  assignments  Is  that  the 
court  erred  in  refusing  to  peremptorily  di- 
rect a  vMdict  for  the  plaintiff.  As  shown 
above,  the  defense  of  frand  betwecai  the 
original  parties  set  up  by  defendant  in  his 
answer  was  shown  by  uncontradicted  evi- 
dence adduced  by  the  defendant.  In  his  an- 
swer, defendant  alleged  tbat  plaintiff  had 
full  knowledge  of  this  frand  when  he  pur- 
chased the  notes.  And  plaintiff's  reply  puts 
In  issoe  the  avermenta  of  the  answer,  except 
the  admissions  therein  made.  And  In  this 
8ltnatl(m  the  auction  aa  to  whwe  tbe  burden 
ot  proof  rests  Is  one  of  vital  consequ^ce*  in 
the  case.  Judged  alone  by  tbe  state  of  tbe 
pleadings.  It  would  appear  that  tbe  burden 
of  proving  that  plaintiff  had  knowledge  of 
tbe  infirmity  In  the  note,  or  took  the  note  tn 
bad  faith,  would  rest  upon  the  defaidant. 
But  section  846,  Rev.  St.  1919  (section  10088, 
Rev.  St  1909),  provldea  aa  foUowa: 
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"Burden  of  Proof  m  3TtX4or  Wkm  D«feetio9 
TUlo  U  ShoWK—'Bvaf  hoUtn  im  deemed  prima 
ftde  to  be  «  holder  in  dae  eovtae;  bat  when  it 
is  shown  that  the  title  of  any  person  who  has 
negotiated  the  inj8tnin)«nt  was  defective,  the 
burden  is  on  the  holder  to  prove  that  he  or  some 
person  under  whom  he  clatms  acquired  the  title 
as  holder  in  dne  course.  But  the  last-mentioned 
rule  does  not  apjdy  in  iavor  of  a  party  who  be- 
came botmd  on  the  Instrument  prior  to  the 
quisition  of  snch  defective  title." 

In  this  connection,  It  should  he  noted  that 
section  841,  Bev.  St.  1D19  (section  1002S, 
Bev.  St.  1909),  provides  ae  follows: 

"T^^  When  D^ecMoaL— The  title  of  a  person 

who  negotiates  an  Inatnunent  is  defective  with- 
in the  meaning  of  this  chapter  when  he  obtalne<l 
the  instrument,  or  any  rignature  tbereto,  by 
fraud,  duress  or  force  and  fear,  or  other  un- 
lawful means,  or  for  an  Illegal  oonsldention,  or 
when  he  negotiates  it  In  bveadk  of  faith,  or 
under  ludi  circuniatancea  as  amount  to  a  fraud." 

It  Is  clear  that,  nnder  section  841,  snpra, 
the  title  of  the  Night  Commander  Lighting 
Company  to  the  notes  In  suit  was  shown  to 
be  defective,  within  the  meaning  thereof,  by 
proof  that  defendant's  signature  to  the  notes 
was  obtained  by  fraud.  Consequently,  by  the 
terms  of  section  845,  supra,  the  burden  was 
placed  on  the  plalntUF  "to  prove  that  he  or 
some  person  under  whom  he  claims  acquired 
the  title  as  holder  in  due  conrsa"  A  holder 
in  dne  counw  It  defined  by  section  888,  Ber. 
St.  1919  (section  10022,  Bev.  8L  1909),  u  Col- 
lows: 

"Solder  <»  Due  Oourte,~-A  holder  in  due 
eonrae  Is  a  hddsr  who  has  taken  the  instrument 
under  tbs  ftrilowing  eondltlona:  (1)  That  it  la 
complete  and  regular  upon  Its  face;  (2)  that  he 
became  the  holder  of  it  before  it  was  overdue, 
and  without  notice  that  it  had  been  previously 
dishonored,  it  such  was  the  fact;  (3)  that  be 
took  it  In  good  faith  and  for  value;  (4)  that 
at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  InBrmlty  In  the  instrument  or  de- 
fact  in  the  title  of  the  penMn  negotiating  it" 

It  cannot  be  doubted  that  plaintiff,  In  his 
case  in  chief,  adduced  substantial  evidence 
tending  to  show  that  he  was  a  bolder  in  due 
course;  for  platntlfPs  testimony  tends  to 
show  that  he  purchased  the  notes  (each  regu- 
lar upon  its  face)  before  maturity,  in  good 
faith,  and  for  value,  and  that,  at  the  time 
they  were  negotiated  to  him,  he  had  no  no- 
tice of  any  Inflrmlty  in  the  title  of  the  per- 
son negotiating  them.  Plaintiff  (appellant 
here)  contends  that  the  defendant  adduced  no 
evidence  below  of  any  probative  force  or  val- 
ue tending  to  controvert  the  evidence  for 
plaintiff  which  tends  to  show  that  he  was 
a  holder  in  due  course;  and  that,  with  the 
case  In  this  posture,  it  became  the  duty  of 
the  trial  court  to  peremptorily  direct  a  ver- 
dict for  the  plaintiff. 


If]  Whether,  In  a  case  of  this  diaractar,  a 
verdict  may  be  directed  for  a  idalntUC,  who 
thus  has  cast  upon  him  t^ie  burden  to  prove 
that  he  Is  a  bolder  In  due  course,  where  he  ad- 
duces evidence  tending  to  show  that  he  ac- 
quired the  instrument  as  a  b<4der  In  due 
course,  and  the  defendant  adduced  nothing 
having  a  tendency  to  oontradict  or  overthrow 
this,  la  a  qiiesti<ni  as  to  whldi  there  baa  been 
a  ladt  of  banmmy  in  the  cases  in  whidi  the 
question  has  arisen  la  this  state.  In  the  re- 
cent case  of  German  American  Bank  v.  Smith, 
202  Ma  Appu  133,  206  S.  W.  878,  this  court 
held  that,  under  such  circumstances,  the  court 
should  direct  a  verdict  for  the  plain  tiff.  In 
HUl  V.  DlUon.  176  Ma  App.  192, 161  S.  W.  881. 
the  Springfield  CTourt  of  Appeals  reached  & 
contrary  conclusion,  applying  the  rule  stated 
in  Gannon  v.  Laclede  Gas  Llgbt  Ca.  145  Ma 
502.  46  S.  W:  968,  47  S.  W.  907,  43  L.  &.  A. 
505,  which  is  there  said  to  have  bem  estab- 
lished from  the  time  of  our  earliest  reported 
cases,  and  which  has  since  been  followed  In 
a  long  line  of  decisions,  via.: 

"Hiat  when  either  party  to  a  controvert  sub- 
mits  testimony  (other  than  written  iostromeDts 
that  call  for  the  conrfs  construction  of  their 
meaning  and  Import)  to  sustain  his  or  ber  bnr- 
deu  of  proof,  the  other  party,  though  oSering 
nothing  to  contradict  It  is  entitled  to  have  the 
jury  pass  upon  the  whola  caset  and  determine 
the  credibility  of  the  witnesses  and  the  wei^t 
to  be  given  to  their  tostimony." 

But  in  Downs  t.  Horton,  209  S.  W.  SOS, 
the  Springfield  Court  ot  Ai^teala,  disap- 
proving Hill  V.  Dillon,  and  other  cases  of 
like  tenor,  held  that,  although  the  note,  upon 
which  plaintiff  was  suing  as  an  Indorsee,  was 
admittedly  procured  by  the  fraud  of  the 
payee's  agent,  plaintiff,  by  oral  testimony, 
unlmpeached  and  uncontradicted,  could  dis- 
charge the  burden  of  proof  placed  upon  him 
by  section  845  of  the  N^otiable  Instrumrato 
Law,  supra,  so  as  to  mtltle  him  to  a  di- 
rected verdict.  The  case  was  certified  to  the 
Supreme  Court,  where.  In  an  opinion  by  Com- 
mtoidoner  Ragland  (^  S.  W.  103,  not  as 
yet  [officially]  r^mrted),  the  decision  of  the 
Springfield  Court  of  Appeals  was  sustained. 
The  subject  is  elaborately  dlsenased  in  those 
opinions,  and  the  earlier  cases  considered.  It 
is  held  that  section  846,  supra,  is  m^^ly  de- 
claratory of  the  common-law  rule  of  deci- 
sion which  prevailed  in  this  state  prior  to 
the  adoption  of  the  Negotiable  Instruments 
Law.  But  it  is  hdd  by  the  Supreme  Oourt 
in  the  Downs  Case,  In  ^fect,  that  what  we 
may  term  the  doctrine  of  the  Gannon  Case, 
supra,  in  respect  to  the  right  to  direct  a  ver- 
dict for  one  having  the  burden  of  proof,  does 
not  here  apply,  for  the  reason  that  the  burdon 
placed  upcm  the  holder  by  section  845,  supra, 
is,  It  Is  said,  not  the  "burden  of  proof  in  its 
strict  sense,"  but  Is  the  burden  of  producing 
evidence  at  some  stage  of  a  trial  to  make  or 
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meet  a  prima  fade  case — sometlnies  called 
tbe  "burden  of  tbe  evidence" — which  may 
shift  during  the  pn^ress  of  tbe  case.  In 
this  view,  when  plaintiff  made  a  prima  fade 
showing  that  he  acQUired  the  title  to  these 
notes  as  a  bolder  in  due  course,  he  dis- 
charged the  burden  resting  upon  him,  end  it 
then  devolved  upoD  defaidant  to  adduce  evi- 
dence tending  to  overcome  the  prima  fade 
case  tlius  made;  and.  If  defndant  fidled  in 
this,  plaintiff  was  entitled  to  a  directed  ver- 
dict. 

[3]  It  Is  earnestly  and  ably  contended  by 
xespondokt's  learned  counsel  tliat  there  1b 
substantial  evidence  in  this  record  tending 
to  cmtrovert  Ota  prima  fftdft  sbowjng  made 
by  plaintiff  that  he  wu  n  holder  In  due 
course^  so  as  to  make  it  a  question  for  the 
Jury  to  say  whether  plaintiff  took  the  notes 
without  knowledge  of  tbe  defect  of  Inflrmlty 
In  the  payee's  title  thweto,  and  in  good  faith, 
88  was  held  by  the  Springfield  Court  of  Ap- 
peals to  be  the  case  in  Depres,  Bridges  & 
Noel  V.  Galloway,  224  S.  W.  998.  "We  have 
given  very  careful  consideration  to  this  ar- 
gument of  respondent's  counsel,  but  we  are 
forced  to  the  conduaion  that  there  is  tum 
no  evidence  of  any  probative  force  or  value 
tending  to  overthrow  the  prima  facie  show- 
ing made  by  plaintiff  in  respect  to  this  mat- 
ter; In  this  connection  It  may  be  noted  that 
section  842,  Bev.  St  m»  (section  1M»26*  Ber. 
St.  1909),  provides  that— 

"To  conBtitute  notice  of  an  inflrmlty  in  the 
instmme&t  or  defect  in  tbe  title  of  the  person 
negotiatiiig  tbe  same,  tbe  person  to  whom  it  is 
ncvotlated  must  have  had  actual  knowledge  of 
the  faifiimity  or  defect,  or  knowledge  of  sm^ 
facts  that  his  action  In  taking  tiu  iastromant 
amounted  to  bad  faith." 

It  Is  true  that  RIclcey  tMtilled,  In  soh- 
atance^  over  objectioiis  of  platntUTs  coonael, 
that  plaintiff  had  "collected  papers  and 
notes"  for  the  Jackscm  Brokerage  Company 
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and  tbe  Night  Commander  Company ;  but  tibe 
fact  that  plaintiff  had  at  some  time  collected 
notes  for  these  companies  would  not  warrant 
any  inference  of  knowledge  on  his  part  of  the 
defect  or  inflrmlty  In  tbe  title  to  these  notes ; 
nor  could  It  be  inferred  therefrom  that  plain- 
tiff took  the  notes  under  drcnmstances 
amounting  to  bad  faith.  Neither  can  It  be 
said  that  the  fact  that  the  plaintiff,  who  waa 
shown  to  have  had  previous  business  dealings 
with  these  companies,  was  familiar  with  the 
indorsemoits  upon  the  paper,  knowing  such 
Indorsements  to  be  g<»uine  and  authorized, 
sufficed  to  raise  any  Inference  that  plaintiff 
bad  knowledge  of  such  infirmity  or  defect  in 
the  title  to  the  paper,  or  that  he  took  the 
same  In  bad  faith. 

And,  obviously,  the  testimony  which  vraa 
Introduced,  over  plaintlfTs  objections,  for 
the  purpose  cxf  showing  that  the  checks  in 
evidence,  dated  November  9,  1914,  could  not 
have  been  deposited  In  a  bank  in  Jackson, 
Mich.,  and  have  reached  the  Chicago  Clearing 
Bouse  by  10  o^cIock  on  the  following  morn- 
ing, if  admls^ble  at  all,  under  the  drcum- 
stances,  availed  defendant  nothing.  The 
uncontradicted  evidence  for  plaintiff  Is  that 
he  paid  value  for  the  notes,  and  that  these 
two  canceled  checks  which  were  Introduced 
in  evidaice  were,  la  tact,  paid  by  the  bank 
upon  which  he  drew  than,  and  charged  to 
his  account. 

It  follemi,  therefore,  that  (hiniSh,  uaHer 
the  evidence  In  this  record,  defendant  was 
defrauded  by  tbe  payee's  resffesmtatiT^ 
Jones,  plalnUff,  suing  as  a  hcdder  in  due 
course,  was  entitled,  as  a  matter  of  law,  to 
recover  on  the  notes,  and  the  trial  court 
erred  In  refusing  to  peremptorily  direct  a 
verdict  for  plalutlfl.  In  this  view  It  Is  un- 
necessary to  discuss  tbe  numerous  othw  as* 
slgnments  of  error  made. 

Tbe  Judgment  la  consequently  reversed, 
and  the  cause  remanded. 

BECKER,  J,  concun. 
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WILLIAMS  ff.  JOHN  T.  HESSER  COAL  CO. 
(Nft.  I6SS6.) 

<8t  L«ris  Omit  ^  Appeal*.  IGuonrl.  Blay 
8, 1S21.  Beburini  Deidsd  June  21. 1921.) 

1.  Master  aad  tenrut  «s>8(2)— EmploymeRt 
fer  another  year  pretaned  from  eoatlaaaae* 

la  tsrvlce. 

Where  the  contract  between  a  coal  com- 
pany and  a  sales  agent  was  for  the  employment 
of  the  agent  at  $1,800  per  year,  payabla  month- 
ly, for  at  least  two  years,  with  a  certain  bonas, 
the  hiring  was  on  a  yearly  basis,  and  where 
at  the  end  of  the  second  year  and  the  end  of  the 
third  year  the  agent  continued  in  the  company's 
service  without  a  new  agreement,  a  prcsiunp- 
tion  of  fact  aron  that  the  employment  was  to 
continue  through  another  year. 

2.  MastM'  aai  sarvaat  <Ss»43— Caase  of  dle- 
obarge  question  of  fact. 

In  an  action  by  a  coal  company's  sales  agent 
for  breach  of  Ua  contract  of  employment, 
whether  plaintiff's  discharge  was  for  disabilitT 
or  failure  on  hia  part  to  pnfonn  Ua  datlea- 
Mi  a  question  of  fact. 

8.  Appeal  aid  orror  «=9lOIO(l}— Fladlng  of 
faet  not  Interfarod  with  Wfiea  aupported  by 
aabstaiitial  ovldema. 

The  finding  of  fact  made  by  the  lower  conrt 
sitting  as  a  Jury  will  not  be  Interfered  with  by 
the  Conrt  of  Appeals,  where  there  is  anbatuk- 
tlal  evidence  in  the  record  to  support  lb 

4.  Master  and  servant  «=>40(3)  —  EvWanoa 
held  to  show  wrongful  discharge. 

In  an  action  by  a  coal  company's  sales  agent 
for  breach  of  his  contract  of  employment,  evi- 
dence held  sufficient  to  sustain  &idlng  that 
plaintiff's  discharge  waa  not  beiiause  of  disaUl- 
itr  or  failure  on  his  part  to  perform  hia  dntiea. 

5.  Damages  4=»I40— VordM  for  salos  aieM  In 
action  for  wrongfal  diaobargs  bold  wt  axoea- 

sive. 

In  an  action  by  a  coal  company's  sales  agent 
for  breach  of  contract  of  employment,  whereby 
plaintiff  received  $150  per  month,  plaintilf  hav- 
ing been  out  of  work  for  four  months,  and  then 
having  secnred  employment  at  $115  per  month, 
and  having  been  discharged  when  the  contract 
had  rix  months  to  rnn,  judgment  in  plaintiff's 
favor  for  $670,  being  $160  a  month  for  four 
months,  idua  $SB  a  month  for  two  months,  was 
not  ezcesaive. 

Appeal  from  St  Louis  Circalt  Court;  Wil- 
liam T.  Jones,  Judge. 

Action  by  B.  H.  Williams  against  the  John 
T.  Hesser  Coal  Company,  a  corporation. 
From  Judgment  for  jdalntlfT,  defendant  ap- 
peals. Affirmed. 

Jolui  W.  Mueller,  of  St  Loula^  for  appel- 
lant 

Henry  H,  Obrasdi^,  of  St  Louis,  for  re- 
spondent 


BIOOS,  O.  nils  Is  an  action  for  damasea 
for  tbe  alleged  bteacdi  of  a  contract  of  on- 
ployment  - 

Tbe  charge  in  tlie  petlti<m  is  that— 

"By  an  agreement  and  contract  duly  entered 
into  between  defendant,  a  corporation,  acting 
through  its  duly  authorized  officer  and  repre- 
sentative at  Cindnnati,  Ohio,  and  plaintiff,  lo- 
cated at  Bicbmond,  Va.,  defendant  employed 
plaintiff  aa  general  sales  agent  at  the  rate  of 
$1,800,  per  annnm,  payable  monthly,  for  a 
period  of  at  least  two  years  from  February  1, 
1912;  that  in  accordance  with  said  agreement 
plaintiff  entered  upon  the  performance  of  bis 
duties  thereunder,  and  was  and  remained  in  de- 
fendant's-employ,  during  three  full  years  from 
said  February  1,  1912,  and  during  tbe  first  tax 
months  of  the  fourth  year,  until  July,  1915, 
when,  contrary  to  and  in  violation  of  aaid  con- 
tract, which  had  become  and  was  effective  at 
least  until  the  end  of  said  fourth  year.  vis.  un- 
til February  1,  1918,  defendant,  without  any 
good  or  jnatifiaUe  cause  or  exense,  wroncfnl- 
ly  dlsmined  from  Its  «n^oy  and  Ascharged 
plaintilit  who  was  at  aU  times  ready  and  will- 
ing to  carry  out  said  contract  and  perform  his 
dutiea  thereunder,  and  defendant  thus  breached 
said  contract,  and  damaged  plaintiff  in  the  sum 
of  $1,500,  for  whidi,  and  interest  and  costs, 
plaintiff  prays  Judgment  against  defendant.** 

After  Che  defendant  had  filed  a  geD«ral  de- 
nial tbe  canse  waa  tried  before  the  court 
vltbout  the  aid  of  a  }ury,  and  judgment  wsa 
Toidmd  for  plaintttE  for  tbe  sum  «f  $763.75, 
from  wUtih  the  defendant  in  the  pH^er  man- 
ner has  perfected  an  appeal  to  mis  court 

D^teodanf  B  contenttrau  In  the  main  at* 
that  tbe  petition  fails  to  state  a  cause  wC  ac- 
tion; that  tbe  defendant's  demurrer  at  the 
close  of  tbe  evldenee  sbonld  bave  been  given ; 
that  tbe  conrt  erred  In  ftaidbig  tbat  flie  con- 
tract In  snlt  was  sucb  as  to  be  capable  (tf  re- 
newal In  tbe  absence  of  a  new  agreonent  at 
the  tennlnatlon  of  tbe  term  originally  agxjeed 
upm;  tliat  enat  inhwed  In.  tbe  ruling  of 
the  conrt  to  tbe  ^ect  Quit  Oie  contract  of 
emi^oyment  omstituted  a  yearly  ccatraet 
and  was  renewaUe  automatically  witbout  a 
writing  or  m^orandum  required  by  tbe  stat- 
ute of  frands,  and  tbat  the  conrt  erred  In 
not  ruling  tbat  tbe  contract  of  employment 
waa  (Mie  at  will  and  determinable  at  any 
time  by  tbe  defendant 

After  several  conferences  between  tbe 
plaintiff  and  tbe  president  of  defendant  com- 
pany, the  parties  entered  Into  a  written  agree- 
ment evidenced  by  letters  between  tbem.  On 
February  5,  1912,  plaintiff  wrote  to  tbe  de> 
fendant  company,  stating  tbat  be  had  no 
desire  for  a  formal  contract,  and  gave  bis  -un- 
derstanding of  their  agreement  as  follows: 

"That  I  am  employed  at  the  rate  of  $1,800 
per  annum,  payable  monthly,  for  a  period  of 
at  least  two  years  from  February  1,  1912;  and 
a  bonua  of  $1.00  pw  car  on  aU  commercial  coal 
in  excess  of  160  cars  per  month." 


>FOr  other  oasM  Ma  sama  topic  and  KST-NUHBER  In  all  Kay-Nuobered  DlgesU  aaA  Indeaea 
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On  TAmarj  T,  1012.  tbe  dtfttidant  com- 
pany ttirouib  Its  praflidait  tilled  to  ttm 

plalntUTs  letter  as  f<^ows: 

"AnsT«Einf  roar  letter  ot  the  5th,  I  will  —J 
tbe  terms  you  meDtion  are  pdrfectlr  satisfac- 
tory and  in  accordance  irith  niy  understanding 
of  out  agreement.  Tour  letter  of  the  5tb  ioBt.. 
and  this  reply  constitute  all  th«  agreement  nec- 
essary. The  only  addittonal  qualification  I  wlU 
indiide  In  the  agreement  la  that  it  maj  termi- 
nate at  Uie  option  of  the  company  in  case  «t 
diaaUUty,  failnre  or  any  other  reason  on  yonr 
part  to  perform  the  dottea  ot  the  office.  I  have 
always  inserted  this  in  all 'such  agzeoaenta, 
feeling  that  it  is  only  jostice  to  the  company 
to  have  this  nnderotood.  I  trust  jon  will  hare 
no  objection  to  it. 

"Your  official  title  should  be  general  aales 
agent,  which  yon  are  hi  fact** 

Tbereiqion  the  plaintiff  took  up  the  dnties 
of  bis  office,  and  aerved  the  defendant  aa 
its  sales  agent  at  Bidunond,  Va.,  for  the  en- 
tire period  of  the  two  years  mentioned  in  tbe 
letter  of  February  6th.  At  tbe  ezpmti<n 
of  ttie  two  years  plalntlfl  continiied  as  scdh 
sales  agent  without  any  new  written  agree- 
ment dtber  verbal  or  written,  for  1%  years 
tbereaf^,  or  nntU  Angust  1,  1016,  at  which 
time  tbe  defendant  tmntaiated  the  emi^oy- 
nent,  gtvlng  as  a  reason  therefor  that  the 
office  was  being  operated  at  a  loss,  and  had 
been  for  tbe  six  months  prior  thereto.  After 
his  discharge  tbe  plainttft  was  ont  of  em- 
ployment fOr  four  iBwaths,  and  then  secured 
a  poaitton  at  fll5  per  mtrntb.  l%e  damage 
dalmed  by  fbe  i^aintUt  Is  hla  salary  from 
AugDSt  until  tbe  followlttg  February  Ist 
whicb  would  be  tbe  end  of  tbe  fourth  year 
from  the  date  of  the  craitract,  at  the  rate 
ot  tmo  a  m(mtb,  less  what  be  bad  been  able 
to  earn  within  that  time. 

In  accordance  with  tbe  contention  ctf  plain- 
tiff fbe  court  bctow  conatmed  the  otmtract 
between  the  parties  as  evidenced  by  tbe  let- 
ters as  a  yearly  emidoyramt  of  plalntifT 
wblcb  was  automatically  renewed  by  the 
plaintiff  continuing  in  the  aervloe  from  year 
to  year  without  any  new  agreement,  and, 
bdng  a  yearly  employment,  the  statute  of 
frauds  had  no  applicatlcm. 

Defendant's  complaints  against  the  Judg- 
ment may  be  answered  by  a  solution  of  the 
question  as  to  whether  the  contract  embodied 
in  the  letters  constituted  an  employment  by 
tbe  year,  to  be  terminated  only  at  the  end  of 
each  year,  or  is  one  at  will  that  could  be 
terminated  by  either  party  at  any  time  after 
tbe  expiration  of  the  two-year  period. 

[1]  The  question  is  one  of  the  intention  of 
tbe  parties  to  be  gathered  frcwa  the  contract 
between  them.  In  this  case  It  may  reason- 
ably be  inferred,  not  only  from  the  drcum- 
atances  and  couditlona  surrounding  the  par- 
ties, but  from  the  language  used  In  the  con- 
tract that  a  Tflurly  employmoit  was  intended. 
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At  tbe  time  the  contract  was  made  the  plain- 
tiff gave  up  pennancnt  emirtoymeil;  and  re- 
moved to  Richmond,  and  took  charge  of  the 
defendant's  bosiness,  under  a  cimtract  wbidi 
employed  blm  '%t  tbe  rate  of  $1300  per  an- 
num, payable  moitbiy,  for  a  peiiod  of  at 
least  two  years  from  February  1, 1912."  Tbe 
fiaet  that  tbe  contract  was  to  ran  for  a  min- 
imum of  two  years  Indicates  an  lntuti<m  to 
pnnrlde  «  ysariy  employment.  The  agree- 
ment between  the  parties  Is  something  more 
tbsn  a  mere  blring  at  so  macb  per  year  In 
that  It  contains  a  prorlalon  which  Indlcatea 
an  Intentloa  tbat  tbe  biting  shall  be  on  a 
yeaiiy  basis.  AraoU  v.  Railway  Sted'8[»lng 
Co..  181  fifo.  App.  «I2,  110  S.  W.  617:  Id., 
147  Mo.  App.  4Si.  136  a  W.  796;  Bell  v. 
Waretaouse  Co.,  205  Mo.  479,  loc  dt.  469^  108 
S.  W.  1014 ;  Morris  V.  Briggs  Photo  Supi^ 
Ca.  192  Mo.  App.  (Kansas  City  Court  of  Ap- 
peals) 146,  loc  dt  ISO,  179  S.  W.  783;  Brad- 
ner  v.  Bockdale  Powder  Co.,  116  Mo.  Ai^. 
102.  91  S.  W.  997;  Warden  v.  Hinds.  163  Fed. 
201,  90  a  C.  A.  449.  26  L.  B.  A.  (N.  S.)  529, 
note;  Resener  Watts,  Rltt«'  ft  Co.,  7S  W, 
Va.  842,  SO  S.  XL  880.  ffil  U  B.  A.  (N.  S.)  629. 

It  being  conceded  ttiat  at  tbe  md  of  tbe 
second  year  and  also  at  tbe  end  of  the  third 
year  plaintiff  continued  In  the  defendant's 
service  without  a  new  agresnent,  the  pre- 
Bumptlon  arose  that  tbe  employment  was  to 
c<nitlnue  tbrouj^  another  year.  Such  a  pre- 
sumption Is  one  of  fictt  and  does  not  alter, 
but  continues,  the  terms  of  the  original  con- 
tract, and  does  not  convert  an  express  Into 
an  Implied  contract,  but  simply  raises  an  In- 
ference of  fftet  that  the  parties  agreed  to 
extend  tbe  operation  of  the  old  contract  for 
another  year.  Morris  v.  Briggs  Photo  Supply 
Co.,  supra;  Bdl  v.  Warehouse  Co.,  supra; 
1  Irfibatt  on  Master  and  Servant,  230:  See 
note  to  tbe  case  of  Stewart  Dry  Ctoods  Co. 
V.  Hutchison,  177  Ky.  767,  198  S.  W.  17. 
U  R.  A.  1918C,  706.  We  think  the  court 
property  construed  the  contract  as  providing 
for  a  yearly  employmoit 

[2-4]  Defendant  claims  that.  Irrespective  of 
whether  the  def«idant  had  a  right  to  dis- 
cbarge plaintiff  at  vrill.  It  had  the  right  to 
terminate  the  employment  at  Its  option,  as 
provided  in  its  letter  to  tbe  plaintiff  of  Feb- 
ruary 7th,  *in  ease  of  disability,  failure  or 
any  other  reason  on  your  part  to  perform  the 
duties  of  the  <^^."  As  to  whether  tbe  dis- 
charge of  i^alntlff  was  because  of  disability 
or  failure  on  hla  part  to  perform  his  duties 
was  a  question  of  fact  In  the  case  which  the 
lower  court,  sitting  as  a  Jury,  solved  in  favor 
of  plaintiff,  and  which  finding  will  not  be  iiw 
terfered  with  by  us  in  the  event  there  Is 
substantial  evidence  in  tbe  record  to  support 
It  We  find  ample  evidence  to  support  such 
finding,  as  the  letters  between  the  parties 
Indicate  that  defendant  had  no  cfMKplalnt 
to  make  of  the  manner  In  which  plalntiS  per- 
formed bis  services*  tmt  concluded  to  diaoon- 
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Unite  tiie  Bldimand  <Mn  In  orOer  to  reduce 
acpensBB,  While  It  Is  trae  tbat  defendant's 
evidence  tended  to  itaow  that  plaintiff  had 
not  sold  as  much  coal  as  was  contemplated 
\tV  the  parties,  and  that  the  office  at  mdt- 
mood  was  condncted  at  a  loss,  still,  as  stated, 
there  was  evldeoee  tending  to  show  that  the 
defendant  did  not  blame  tbis  condltUm  on 
the^tttlff. 

[B]  Nor  can  the  Terdlct  be  nld  to  be  ex< 
cesBlve,  as  omteaded  b7  the  defendant  Un- 
der the  contract  plaintiff  received  fl50  per 
month.  He  was  oat  of  work  tot  fonr  months, 
and  thai  secured  emiiloyment  at  the  rate  of 
$115  per  month,  which  was  f35  per  month 
lebs  than  his  salary  under  the  contract. 
Plaintiff  havtof  been  discharged  on  August 
1,  1910.  the  omtract  at  that  time  had  six 
moDtibs  to  mn,  or  nntU  Febroaiy  1,  t^lS. 
During  this  peilod  plaintiff  was  Idle  four 


mouths,  and  the  remaining  two  months  he 
was  employed  at  $115  per  month.  This  Jus- 
tified 1^  Judgment  In  plaintiff's  favor  as  given 
by  the  court  for  $070,  being  f  160  per  month 
for  four  months  plus  the  $35  per  month  for 
two  months,  nie  Judgment  of  the  court 
fot  $670,  with  Interest  from  September  14. 
1916,  at  6  per  cenU,  amounting  to  I83.7S, 
making  a  total  Judgment  of  $753.75,  was  war- 
ranted by.  the  law  and  the  evidence;  and- 
ahould  be  afflnued. 

PBSS  OUBIAM,  0^  foregoing  optnlwi  of 
BIGGS,  a.  Is  adopted  as  the  oplnkn  of  Hw 

court 

The  Judgment  of  the  drcult  court  ts  ae> 
cordlngly  afDrmed. 

ALLEN,  P.  J.,  and  BSOKJUi,  ooicnr. 
DAUES,  J.,  not  sitting. 
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KENEDY  PASTURE  GO.  at  al.  v.  STATE 
«t  ai.  (N*.  SMS.) 

(Sapr«me  Coort  of  Texas.  Hay  18, 1021.) 


1.  Courta  ^9247(IO)-^ourt  of  appraJa'  Judg- 
ment as  to  boundary  respeoted,  where  whole 
«aae  doea  not'depend  upon  boundary  centro- 
voralea. 

Althoach  the  Supreme  Coart  might  deter- 
mine boundarr  disputea  where  neceasary  on 
otiier  mattera  pr<verl7  appealed  in  an  action  of 
tmapaaa  to  tiy  title,  yet  where  the  whole  eaae 
doee  not  depend  upon  the  datermfaiatkni  of  the 
bonndaiT  controTerslee^  the  flnaUtj  of  the  Judg- 
ment of  ttie  Coort  of  <^Tfl  Appeals  aa  to  them 
ahoTild  be  respected. 

2.  Appeal  ud  wrar  «»IQ94(2)— Flndlaga  of 
trial  sMrt  SMl  CMrt  of  Glvlt  Appeala  upon 
quaatiMM  9t  fast  are  oMdwIva  oa  Sapram 
Conrt. 

Vpon  rarer  to  rarfew  an  aetien  in  trespaaa 

to  try  title,  where  the  trial  oourt'e  judgment  on 
boundary  diepatea  involTed  qoeBtiona  esaen- 
tiaUj  of  fact  supported  by  eridence,  the  find- 
ings of  the  trial  court  and  the  Court  of  Civil 
Appeals  are  condoaiTe  on  the  Supreme  Court. 

8.  PiAllB  fania  «b>I98— Treaty  af  OMadalapa 
HMalga  doaa  aot  pnteet  Maxloui  lawl  f  njita 
■ot  la  Axlataaoa  whsa  the  tmly  was  slgnad. 

The  proriaiixis  of  the  treaty  of  Gaadalnpe 
Hfdalgo,  protecting  Mexican  land  grants,  can- 
not bt  construed  to  protect  a  grant  made  to 
one  by  a  Mexican  state  in  Apr3,  1848,  which 
waa  after  the  signing  of  aucb  treaty. 

4k  PablM  iMda  «sa»l99  —  A  nation  m»y  net 
Brant  Utle  tolud  to  whioh  It  baa  as  title. 
A  natlos  eamwt  grant  land  to  private  in- 
dtfidnala  In  territory  t»  which  it  faaa  no  title, 
Koid  a  de  facto  posaeaidoD  could  not  supidy  title. 

9.  Pabllo  la>i»  ^IM-Powar  t  Mexloaa  gov- 
unmmn  to  great  laid  la  tarritoiy  eadad  to 
tUa  eeivtry  aadad  with  algtf h  of  treaty. 

Treaties  take  effect  from  the  date  signed, 
sad  where  df^pnted  teRttory  ia  ceded  aa  by  the 
traatf  id  Onadalnpe  Hlda]^,  the  power  of  the 
ceding  goTernment  to  grant  land  wUhJn  it  ends 
with  the  algidnc  •(  the  treaty. 

«.  PuUlo  laada  «Ea223(l)-^trty  bwlig  paM 
for  laad  and  bad  It  aanrqwl  prior  to  1836 
aoqalrad  laohoata  aad  e^altabla  title  prataotod 
by  treaty. 

Where  land  betweeu  the  Nueces  and  the 
Bio  Grande  rivers  was  surveyed  for:  grantee 
who  paid  the  Mexican  authoriUes  for  it  prior 
to  183d,  when  it  was  finally  claimed  by  the  Tex- 
as Bepnblic,  such  grantee  acquired  an  inchoate 
or  equitable  title  having  its  origin  prior  to 
December  19,  1836,  which  would  be  protected 
by  the  treaty  of  Guadalupe  Hidalgo. 

7,  Pubiio  lands  «s»210— Copies  of  original  let- 
ters, shown  to  be  genuine  and  found  In  Mexi- 
can archives,  held  admlBslble  to  show  equita- 
ble title. 

Goi^es  of  letters  found  in  the  archives  of  a 
Mexican  town  Iteld  admissible  in  evidence,  after 
admission  of  evidence  as  to  genuineness  of  the 


(Ui  a.w.> 

ori^nals,  as  c(raipared  eopfes  to  show  eqolttiilo 
title  in  the  grantee  from  a  Mexican  state  prior 
to  the  ce£ng  of  the  territory  by  Mexico,  in  an 
action  in  trespass  to  try  title. 

8.  Public  lands  «s>20^Abandonment  of  grant 
must  be  showa  by  uaei|uivocal  aot  avldandng 
IntentloB,  and  aian  fallare  to  asaert  right  Is 
InsMiMaat. 

In  an  action  in  trespass  to  try  title,  platak- 
Urs  contention  that,  if  a  grantee  from  a  Mex- 
ican state  acquired  an  inchoate  ri^ht  to  the 
land,  he  thereafter  abandoned  It,  is  not  well 
taken,  where  there  was  no  i^iequivocal  act  'on 
his  part  evidencing  bu<A  intention,  since  hia 
mere  failure  to  assert  such  right  could  not 
operate  as  a  forfeiture  of  it,  besides  audi  was 
a  question  of  fact,  concluded  by  the  trial  coorfa 
Judgment 

9.  Public  lands  «s>2IO  —  Parties  buying  from 
atate  bald  Inneoent  pnrchasen  as  against  reo- 
ord  of  Invalid  Mexican  grapt 

In  a  proceeding  by  the  state  and  purchas- 
ers from  it,  in  trespaBa  to  try  title,  opposed  by 
claimants  under  a  Mexican  grant,  where  such 
grant  was  void,  Its  record,  with  the  field  notes 
accompanying  It,  in  the  coonty,  mr  the  filing  of 
a  copy  of  it  and  the  fidd  notes  la  tiie  I^nd  Of- 
fice, afforded  no  character  of  notice  to  aucdi  pnr- 
ebniwfa,  and  a  resorvay,  baaed  upon  the  void 
grant,  was  wholly  without  authority  and  the 
flUag  of  the  field  notes  thereof  could  not  oper- 
ate as  notice,  so  that,  even  if  diligently  pur- 
sued, such  knowledge  could  only  lead  to  ascer- 
tainment of  th«  void  grant,  and  the  purchasers 
from  the  state  are  innocent. 

10.  Public  lands  «=32I0  —  Parties  pnrohaslag 
from  the  state  not  required  to  aeareh  Msxl- 
oan  reoorda  of  an<dent  towns. 

Parties  purchasing  land  from  the  state  were 
not  under  the  duty  of  searching  through  the 
records  of  ancient  towns  of  foreign  country  for 
evidence  of  an  adverse  right,  which  was  only 
discovered  Whg  after  their  rights  accrued  ^ 
extraortUnary  effort,  in  the  ardklves  of  a  Mexi- 
can town,  for  there  can  be  no  preaunption  of 
notice,  where  inquiry,  puraned  with  ordinary 
diligence,  would  have  been  futile. 

11.  Puhllo  lands  «»209  —  Parties,  allowing 
rights  to  slumber  70  yeare  In  bnrisd  reoords 
lo  foreiga  conntry  with  no  geesssslon,  held 
not  entitled  to  establlab  olain  agalaat  laao- 
eeat  parahasora. 

Where  parties,  claiming  land  against  the 
atate  and  holdera  of  title  from  atate,  permitted 
the  meager  and  fragmentary  evidence  of  their 
right  to  slumber  more  than  70  yearn  in  Uie 
Iruried  records  of  a  foreign  jurisdiction,  with 
no  poBseBsion  on  their  part,  with  the  land  va- 
cant and  the  state's  claim  openly  asserted  by 
appropriation  at  an  early  day,  its  resurrection 
now  will  not  be  suffered  to  defeat  the  title 
of  innocent  settlera,  who  purchaaed  from  the 
state  in  good  faith, 

12.  Public  lands  ^223(1) —Claimants'  under 
Mexican  grant  oannot  ooihplaln  of  Judgment 
for  Innocent  pnrehaaera  whon  tbey  did  aot 
reimburse. 

Where  purt^aers  of  land  &oni  the  state 
had  not  paid  the  full  money  eonslderntlon  when 
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their  first  leanied  of  defandiwl^s  daim  under 
Itredeceisor'B  inchoate  right  to  title  from  a 
Hexieau  state,  but  liiad  completed  their  settle- 
ment, ImpTOTed  the  land,  and  pai^tbe  principal 
part  of  tiie  consideration,  and  defendant  daiin- 
ent  made  no  offer  to  reimburse  tiiem  for  con* 
■tderatioB  paM  or  improrementa,  or  in  anr  waj 
to  perform  what  equity  would  rcQoire,  tiier  are 
in  no  [weition  to  complain  of  a  judgment  pro- 
tecting the  il^ta  of  mch  pnrchaaers. 

13.  PaUie  laads  4»203  —  Appropriatioa  void 
n  its  faee  does  aot  give  oharaoter  of  "tltlod 
land"  or  "laid  aqaltably  awaed^  withia  ooa- 
atltatlaaal  provlsloa. 
An  appropriation  under  a  Mexican  grant 
void  upon  its  face  cannot  in  its  very  nature  give 
land  the  character  of  "titled  land"  or  "laud 
•QuitaUj  owned"  within  the  omtmaplatiw  of 
Oonst  art  14,  |  2. 

Error  to  Oourt  of  Oini  An^g  of  Third 
Supremo  Judicial  District 

Trespass  to  try  title  by  the  State  of  Texas 
and  others  against  the  Kenedy  Pasture  Com- 
pany and  others.  Judgment  for  plaintiffs, 
and  the  defendants  appealed  to  the  Court  of 
GlTll  Appeals,  wfaldi  afflrmed  the  Judgment 
and  dolled  r^earing  In  part  and  granted 
it  In  part  (196  8.  W.  287).  and  the  defokdants 
bring  error.  Judgment  of  the  trial  court 
■ad  of  the  Oourt  of  OItU  Appeals  afltnned. 

G.  B.  SootU  Boone  *  FopBi  of  Corpus 
CButoti,  Janes  B.  WeUa,  of  BrownsrUle,  Ike 
D.  White  and  B.  Carttedge^  boQi  of  Austin, 
sad  Herbert  Damipart,  of  BrDwaaTllle,  for 
pi^itirtiTa  In  error. 

B.  r.  Looa^,  Atty.  Gen.,  G.  B.  Snfedley, 
Asst.  Atty.  Gen.,  Ball  &  Seellgaon  and  C  W. 
Truebeart  aU  San  Antonio,  Jcdm  L.  Ter- 
of  Dallas,  and  I^iulsay  D.  HawUns,  of 
Breckenrldge^  for  defendants  In  error. 

PHILUPS,  O.  J.  This  suit  ioTolvea  about 
30,000  acres  of  land  in  WiUacy  County^ 
fonn»ly  a  port  of  Cameron  County.  There 
are  a  great  many  partiea  to  it  and  a  number 
of  complicated  issues. 

In  the  mala,  it  is  a  controversy  between 
the  State  and  those  holding  under  the  State, 
on  the  one  side,  and  John  G.  Kenedy,  a 
large  number  of  MezlcaoB,  some  interveners 
and  the  Kenedy  X*a$ture  Comi>aay,  a  cor- 
poration, on  the  other,  concerntng  the  title 
and  the  location  of  what  the  latter  parties 
claim  is  the  Santa  Rosa  de  Abajo  Grant  & 
.grant  made  by  the  Mexican  Governra«it 
and  to  which  all  of  these  parties  except  the 
Kenedy  Pasture  Company  assert  title. 

The  AbaJo  Grant,  if  located  as  these  parties 
contend  it  should  be,  compriaes  part  of  forty- 
nine  sections  of  land,  now  claimed  by  the  State 
and  those  holding  under  the  State,  besides  an 
additional  strip  of  laud  and  an  Insert  lying 
Immediately  to  the  west  of  those  sections. 

The  Kenedy  Pasture  Company  claims  cer- 
tain these  forty-nine  secticms  and  parts 
of  sections  as  Indnded  within  the  real  boond- 


arles  of  the  original  Mexican  grants,  the  El 
Palstle  and  tbe  Las  Barrosas,  both  owned  by 
it  and  lying  immediately  to  tbe  east  and 
south  of  the  sections.  To  such  sections  and 
parts  of  sectlonfl  it  also  asserts  a  limitation 
Utle. 

The  suit  also  embraces  a  controversy  be- 
tween those  of  ihe  parties  called  tbe  Fant 
Heirs  and  those  claiming  the  AbaJo  Grant, 
over  the  strip  and  the  Inset  lying  Inunediate- 
ly  west  of  the  forty-nine  sections.  This  strip 
and  inset  are  claimed  by  the  latter  as  within 
tbe  true  lines  of  the  AbaJo  Grant  mie 
Fant  Heirs  daim  tbe  same  land  as  ■  part 
of  the  Arriba  Grant  a  survey  owned  t)j  tbem 
and  lying  to  tbe  west  of  the  AbaJo  aad  tbe 
forty-nine  sections. 

Tlie  effect  of  the  ccmtentioa  of  Kenedy  and 
the  other  parties  adverse  to  the  State  and 
tbe  claimanti  nn^  the  State,  is  to  locate 
the  western  boundary  lines  respective  of 
the  AbaJo,  the  Bl  Palstle  and  the  Las  Bar- 
rosas  Grants  more  tban  a  mile  fuitber  west 
than  as  maintained  by  ths  latter,  and  tbe 
northern  line  of  the  Las  Barrosas  sU^tly 
further  north. 

We  subjoin  two  Sketches  which  show  with 
approximate  oorrectness  tbe  sltuatioa  of 
these  grants  and  the  land  in  controversy. 
The  Brat  shows  the  grants  if  located  as  con- 
tended ^or  by  the  State  and  the  parties  In 
common  with  It  The  broken  lines  indicated 
on  the  second  show  their  location  according 
to  the  contention  of  tbe  parties  adverse  to 
tbe  State  and  the  claimants  under  it 

The  Bl  Palstle  and  Las  Barrosas  Grants 
were  confirmed  by  the  L^lslature  in  1862. 
fniere  is  no  question  as  to  their  validity. 
They  were  surveyed  and  patented  for  Mifflin 
Kenedy  in  1873,  mils  was  prior  to  the  lo- 
catlou»  made  on  the  AbaJo  Grant  nndttr  Vm 
authority  of  the  State.  Tbey  were  conveyed 
in  18«2  by  Mifflin  Kenedy  to  the  Koiedy 
Pasture  Company. 

In  1904  the  State,  in  a  suit  against  D.  B. 
Fant  and  D.  SuUtvan,  recovered,  as  excess 
laud  of  tbe  Arriba  Grant,  what  Is  delineated 
on  the  sicetches  as  the  "Crocker  Land" — 
the  tier  of  ^evc»  sectli»u  lying,  to  the  west 
of  the  other  tfalrty-dght  sectloas  bevo  In- 
volved. 

The  State's  suit  here,  for  the  benefit  of 
Itself  and  those  holding  title  under  it.  was 
for  tbe  land  comprising  these  forty-^ilne  sec- 
tions. In  its  petition  the  land  was  substan- 
tially described  as  being  bounded  on  tbe 
north  by  Olmos  Creek;  on  the  east  by  tbe 
west  boundary  lines  of  the  El  Palstle  and 
Ias  Barrosas  Grants  as  patented;  on  the 
south  by  the  Las  Barrosas  as  patrated ; 
and  on  the  west  by  the  east  boundary  line 
of  the  Arriba  as  established  by  the  judg- 
ment In  the  suit  of  tbe  State  against  D.  R. 
Fant  and  D.  SolUvan. 

The  thirty-eigbt  numbered  sections,  other 
than  the  Crodter  Land,  shown  on  the  sketcb- 
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ea:  rlz.,  Secdona  Nob.  81,  82,  83,  1,  8,  80,  79, 
2,  4,  84,  77,  78,  61,  60,  78,  75,  62,  59,  73,  74,  63, 
58,  72,  65,  64,  67,  71,  66,  66,  56,  70,  67,  64,  51, 
68,  68,  6S,  and  62,  were  surveyed  In  the  years 
1879  and  1881  under  railroad  certificates 
owned  by  F.  J.  Parker,  tbe  nineteen  odd  nun^ 
bered  sections  being  surveyed  for  Parker* 
and  tbe  nineteen  even  numbered  sections 
for  the  Sdiool  Fond.  The  nlnete«i  odd  nam* 
bered  sectlona  were  patented  to  Parker  in 
1888. 

The  Fant  Eelrs  hold  title  to  these  nine- 
teen odd  numbered  sections  under  the  patents 
issued  Parker:  viz.,  Sectloua  Nos.  81,  83,  1, 
8,  79,  77,  61,  75,  68.  73,  63,  65,  67,  71,  55,  67. 
61,  68,  and  63. 

Of  the  nineteen  eren  numbered  sectioDs 
surveyed  for  the  School  Fund,  nine:  vtz^ 
Sections  ^oa  66,  64,  72,  54,  70.  62.  76,  78, 
and  74,  were  sold  to  settlers  In  1^8, 1004  and 
1808  on  condittm  of  settlement,  the  pay- 
ment of  one-fortieth  of  the  purchase  price 
and  the  executton  by  tbe  purchasers  of  their 
obligations  for  the  balance. 

The  remaining  tan  of  the  eren  ntimbered 
sectlona  are  h^d  by  the  State  for  the  School 
Fund,  unsold. 

The  eleven  sections  delineated  m  the 
sketches  as  the  "Crocker  Land,"  lying  to 
the  west  of  the  thirty-elgbt  sections,  were 
likewise  sold  by  the  State  to  tbe  Crockers, 
In  1008  and  1809,  on  condition  of  settlement, 
payment  of  one-fortieth  of  the  purchase 
money  and  execution  by  the  parc^iasers  of 
their  obligations  for  the  balance. 

Tbese  purchasers  from  the  State  all  com- 
pleted their  occupancy  as  required  by  law. 
Since  their  purdiase  they  have  continuous- 
ly held  possession  of  tbese  several  sections, 
BB  have  the  Tesit  Heirs  of  the  nineteen  sec- 
tions held  under  tbe  Parker  title  from  tbe 
State,  interrupted  only  by  flie  extension  of  a 
fence  by  the  Kenedy  Pasture  Company  along 
what  it  claims  are  the  true  western  Unes  of 
the  Ea  Paistle  and  the  Laa  Barrosas.  This 
fence  was  extended  not  In  right  of  the  AbaJo 
Grant  but  In  right  only  ot  the  Kenedr  Pas- 
ture Company's  claim  as  to  the  true  loca- 
tion of  the  El  Palatle  and  Las  Barrosas. 
The  right  of  tliese  parties  holding  under  tbe 
State  remained  unqueatioaed  hy  the  adverse 
claimants  to  tbe  AbaJo  Until  the  filing  of  a 
suit  In  Cameron  County  in  1804,  whlcfh  was 
consolidated  with  this  suit. 

Under  the  contention  of  the  State  and 
those  in  common  with  It  as  to  the  location 
of  the  AbaJo  Grant,  the  thlrty-elght  sections 
surveyed  under  the  railroad  certificates, 
alone,  are  upon  the  AbaJo,  and  the  Crocker 
eleven  sections  lie  without  it  and  to  Qie 
west. 

According  to  the  contention  of  Kenedy  and 
the  other  parties  adverse  to  the  state  and 
its  claimants  as  to  the  location  of  the  El  j 
Paistle  and  Las  Barrosas  Grants,  those  two  | 
grants.  B8  shown  by  the  second  sketch,  con-! 
fltct  with  the  wcttona  nksag  the  east  of  the ' 


thlrly-eighth  ■eetim  with  Crocker  Section 
No.  1  and  a  port  of  Crocker  Section  Ho.  2 
and  the  sontheni  porUona  of  Sections  88  and 
68  and  a  part  of  the  Mmthem  pwtloD  of  Sec- 
tion 68 ;  and  if  the  AbaJo  be  located  as  om- 
toided  bf  them,  it  indodes  all  <tf  the  remalnr 
Ing  land  at  the  fnty-nlne  sections  and,  in 
addition,  the  strip  and  Hie  inset  to  the  west 
of  tliein. 

TbB  trial  court  and  Court  of  dvll  A^eals 
sustained  tte  contratlm  of  the  State  and  its 
claimants  as  to  the  hxatlon  of  aU  three  of 
these  grants. 

^6  facts  cottceming  flie  Mexican  tlUe  to 
the  AbaJo  Grant  asserted  by  Kenedy,  the 
Mexican  defendants  and  tbe  interveneis, 
and  notice  of  It  hy  the  claimants  under  the 
State,  are  substantially  tbese: 

In  1832,  .Antonio  Canalea,  a  Survey  Gen- 
eral of  the  Mexican  State  of  Tamaullpas,  sur- 
veyed the  land  claimed  to  be  comprised  by 
the  AbaJo  Grant  and  which  then  lay  within 
the  State  of  Tamaullpas.  for  Pedro  Vlllareal. 
who  was  in  possession  of  the  land  at  that 
time.  Following  the  survey  and  prior  to 
1835,  Vlllareal  paid  to  the  proper  Mexican 
authorities  the  purchase  money  for  .the  land 
—$165.00,  the  amount  at  which  it  was  ai>- 
praised.  His  expediente  was  forwarded  to 
the  Governor  of  the  State  of  Tamaullpas, 
and  his  right  to  receive  final  title  or  a  grant 
was  recognized  by  the  authorities  of  the 
State. 

Years  later,  on  April  12.  1848.  after  the 
establis^mmt  of  Texas  Independence  and 
after  the^ignlng  of  the  Treaty  of  Guadalupe 
Hidalgo,  a  purported  grant  to  the  land  was 
issued  to  Vlllareal  by  tbe  Governor  of  the 
State  of  Tamaullpas. 

Vlllareal  was  In  possession  of  the  land  In 
person  or  by  r^resentatlvea  until  1850  or 
1860.  Since  that  time  tii»e  has  nevra  been 
any  possession  by  him  or  any  one  claiming 
under  him.  He  nw  any  one  claiming  under 
bim  has  ever  paid  any  taxes  on  the  land. 
It  was  rendered  for  taxes  tor  .his  heirs  bat 
twice.  In  1880  and  1881,  by  W.  A.  Crafts  as 
attorney.  In  1882  it  was  assesaed  against 
"Unknown  Owners." 

The  grant  issued,  to  Ttllareal  by  tlie  Mex- 
ican Govwnor  of  Tanmnl^MS  and  tbe  field 
notes  dalmed  to  have  been  made  by  Oonalea^ 
were  filed  hy  W.  A.  drafts  as  attorney  tor 
the  htirs  of  YiUareal  in  the  office  of  tlie 
County  Clerk  of  Cameron  County  on  August 
8,  1878,  and  recorded  as  one  Instnunent. 

The  field  notes  were  filed  by  Crafts  witb 
tbe  County  Surv^tnr  ot  Ctenieron  County 
and  a  re-survey  of  the  land  requested,  Aa- 
gust  18^  1878. 

In  November.  1878,  the  County  Surveyor 
made  tbe  re-survey  as  requested  by  Cftofts. 
The  field  notes  of  the  re-survey  were  filed  in 
the  Surveyor's  office,  December  16,  1878,  and 
in  the  Gmeral  Land  Office,  December  81, 
1878  reciting  that  th^  were  of  a  resurv^ 
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of  a  grant  "made  for  the  heirs  and  assigns 
of  Pedro  ViUareal  to  whom  the  land  waa 
orlginaUr  granted  by  the  State  of  Tamaul- 
Ipaa  and  surveyed  bj  Oanales,  original  map 
and  field  notes  bearing  date  of  Deoembev  21, 
1832.  and  recwded  In  Glerk'a  office  <tf  Gamer- 
on  Oonnty." 

On  February  8,  1887,  a  certified  copy  of 
the  Cameron  County  record  of  the  grant  to 
Vlllareal  and  the  field  notes,  was  Sled  as  one 
Instmment  in  the  General  Land  Office. 

In  the  deed  from  the  estate  of  F.  J.  Parfc- 
er  to  R.  and  J.  Drlscoll  and  D.  B.  Fant,  coa- 
▼eyli^  the  nineteen  sections  claimed  by  the 
Fant  Heirs  and  through  which  they  doralgn 
title,  and  also  In  the  ^ed  from  the  Drlsoolls 
to  D.  R.  Fant,  the  anceetor  of  the  Fant 
Beirs,  it  was  recited  that  those  sections 
were  located  over  a  'Spanlab  grant  to  Pedro 
VUIareal  which  had  become  forfeited  to  the 
State  of  Texaa 

At  the  time  F.  J.  Parker  located  bis  sor^ 
v^B  on  the  Abajo  Grant  he  had  notice  that 
Jndge  James  B.  WeAls,  of  Brownsville,  had 
seen  what  purported  to  be  a  grant  to  the 
Abajo  issued  to  Pedro  ViUareal  on  April  12, 
1846*  bar  the  Gorcraor  of  the  State  of  Tam- 
aoUpaa,  and  that  it  aiveared  <m  its  face  to 
be  an  original  grant. 

When  the  parties  dalming  under  the  State 
ftoanired  title  to  tlieir  portions  of  the  Abajo, 
tbeore  were  en  file  Is  the  General  Land  Of- 
Hca  a  nnmbtt  of  official  maps  on  which  waa 
Indicated  a  survey  of  the  Abajo  Grant,  there 
aiq;>eftrlng  within  the  lines  of  the  survey  on 
these  maps  the  words,  "Santa  Rosa  de  Aba- 
io,  Pedro  TUlareal."  Aa  found  by  the  trial 
comt,  tbe  parchasert  frcon  ttw  State  of  the 
nine  even  numbered  aectlons  of  the  thirty* 
dgbt,  and  of  the  Orot^or  sections,  had  nth 
tloe  of  these  maps,  which  we  Infw  to  mean 
actual  notice. 

Aside  front  tbe  grant  Issued  by  the  Mexl- 
oui  Oofwnor  of  Tantiaidipas  to  Yilltreal 
on  April  12,  1848,  the  title  of  ViUareal  to 
tbe  Abajo  rested  entirely  upon  the  evidence 
afforded  by  copies  of  certain  letters  from 
Mwilam  offldala  dated  in  the  years  1882, 
1833  mod  1834.  These  letters,  after  a  pro- 
longed SBSrdi  Instituted  by  Jno.  0.  Kenedy 
for  evidence  of  tbe  ViUareal  titl^  wen 
found  iiy  lYanfe  0.  Fietoe,  an  attorney  for 
KenedT»  In  the  archives  of  the  MnnidpaUty 
ot  Beyaoes,  Mezfeo^  in  19M  or  190ft.  It  does 
not  appear  that  any  of  the  claimants  under 
the  State  had  any  notSee  ot  these  letten,  ot 
of  the  matters  to  wbldi  they  purport  to  re^ 
lat^  untU  after  ttdn  contromny  over  Uis 
land  began. 

In  1878,  or  prior  th»eto^  F.  J.  Parker 
bnUt  a  f«ice  along  or  near  tbe  snntosed  east 
line  vt  the  Arriba  Surv^,  which  the  trial 
court  found  to  be  approximate  thereat  Una 
of  tbe  Abajo.  This  f^Hw  esteaded  from 
south  of  the  south  line  of  tbe  Abajo  north 
to  a  point  south  of  Los  Olmos  Creek,  thence 


running  west,  sooth  of  tiie  creek,  enclosing 
the  Arriba  Grant  and  other  lands. 

In  1883  the  Kttiedy  Pasture  Company,  the 
owner  of  the  El  Paistle  Grant,  bnUt  a  fence 
along  the  west  line  of  that  grant  as  daimed 
by  It,  being  located  approximately  upon  what 
the  K«iedy  Pasture  Company  and  the  other 
parties  here  adverse  to  the  State  and  its 
claimants  assert  to  be  the  dividing  line  be- 
tween the  Abajo  and  the  GI  Epistle  Grants, 
and  extending  from  Los  Olmos  Greek  on  the 
north  to  tbe  l4iB  Bairosas  Grant,  aa  patent- 
ed, on  the  south. 

In  tbe  year  1885,  or  prior  thereto,  Mrs. 
King,  who  owned  certain  land  north  of  Los 
Olmos  Creek,  erected  a  fence  from  a  halt 
mile  to  a  mile  n<»th  of  the  creek,  running 
east  and  west  parallel  thereto  and  connects 
Ing  the  Kenedy  Pasture  Company  fence  on 
the  east. 

In  the  year  1886  D.  R.  Fant  erected  a 
fence  extending  east  and  west  a  short  dis- 
tance north  of  the  south  boundary  line  of 
the  Abajo  and  nmnecting  the  fence  erected 
on  the  west  Hue  of  the  Abajo  vrith  tbe  Keat- 
edy  Pasture  Company  fence  on  the  east 

In  1886  the  Kenedy  Pasture  Company 
erected  a  fence  along  the  north  line  of  the  Las 
Barrosaa  Grant,  as  patented,  extending  from 
the  Kenedy  Pasture  Company  fence  on  the 
east  of  the  Abajo  along  the  south  line  of  the 
Abajo  and  connecting  with  the  Parker  fence 
erected  along  the  west  line  ot  the  Abaja 
When  this  fence  was  erected  1^  tbe  Kenedy 
Vasture  Company,  D.  B.  Fant  removed  tb« 
fence  irtddi  bad  been  erected  by  him  in  1885 
al<mg  the  sonth  line  of  the  AbaJa 

In  1886  D.  R.  Fant  extended  tte  old  Par- 
ker fcmce  tm  tbe  west  Una  of  the  Abajo  north 
across  Los  Olmos  Creek,  so  as  to  connect 
with  the  east  and  west  fence  of  Mrs.  King 
above  mentioned.  This  connection  completed 
the  enclosure  ot  that  part  of  the  Abajo  In- 
cluded within  the  boundaries  of  tbe  Parker 
fence  on  the  west  and  the  Kenedy  Pasture 
Cranpany's  fence  running  through  the  east- 
em  portion  of  the  survey  of  the  Abajo  as 
fixed  by  the  trial  court,  these  being  tndUid- 
ed  however  in  the  enclosure  certain  other 
lands  north  of  Los  Olmos  CreA. 

About  the  year  188S  D.  B.  Fant  ran  a  dt 
vision  fence  from  a  point  on  the  west  line 
of  the  Aba]o,  and  at  about  the  soutbeni  por- 
tton  of  the  ofr>set  in  the  vest  line,  eonnecth- 
lug  the  Parker  fence  on  the  wwt  with  the 
Kenedy  Pasture  Cooqiany's  fence  on  Ae  east 
and  dividing  tlie  Abajo  Into  two  enclosures, 
eadi  containing  about  6jOM  acres  of  land. 
About  the  same  time  Fant  aim  eneted  some 
fences  for  the  purpose  of  endosing  ontatn 
small  pastures  near  the  ranch  headquarters, 
some  of  such  enclosures  being  east  and  some 
being  west  of  Park«-'s  old  feneei  Tbt  fenc- 
es erected  by  the  Kenedy  Pasture  Company 
were  kept  up  by  it;  and  Qie  Parker  fence 
and  other  fenoss  erected  by  IX  B.  Etot.  and 
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Mrs.  King's  fence  running  north  of  Lot 
OlmoB  Creek,  ircre  kvgt  up  by  Fant  cootinu- 
ously  firwn  the  time  of  th^  etectUm  and 
were  snffident  to  turn  stock. 

When  the  Kenedy  Pasture  Company  huUt 
Its  fence  In  1833  along  what  Itclalmstobethe 
west  line  of  the  Q  Palstle  Grant,  there  was 
brought  within  the  enclosure  the  eastern  por- 
tion of  the  Abajo  as  the  Abajo  was  located 
by  the  trial  court  behig  that  portion  shown 
ea«t  of  the  broken  line  on  sket<A  No.  2  ex- 
tending north  and  south  through  the  Ahajo. 
This  part  of  the  Abajo  as  flsed  by  the  trial 
coort  has  since  been  in  the  continuous  flnd 
exclnslve  possession  of  the  Kenedy  Pasture 
Company.  Tbe  wboie  enclosure  however  of 
which  It  was  thus  a  part  comprised  more 
than  6^000  acres  of  land,  and  there  was  no 
segregation  of  that  part  of  the  Ahajo  thus 
enclosed  from  the  other  land  wlOiln  the  en- 
closure. 

-  About  the  year  ISSS  D.  B.  Fast  dnc  three 
wells  on  different  ones  of  the  nineteen  odd 
numbered  sectloas  oa  the  Abajo  Grant  dalm- 
ed  by  tlie  Fast  H^ra,  fior  On  purpose  tst 
supplying  wateo  for  oattle ;  moA.  cwtlnuously 
fr<Hn  1883  tbe  Fant  Heirs  and  their  i«ede- 
ceBsors  in  title  have  grazed  cattle  on  those 
aecdona  and  excluded  other  sUMk  therefinu^ 
exc^t  in  isolated  Instances* 

Since  1878,  or  earlier,  and  for  m  contlna- 
ous  p^iod  oi  more  than  ten  years,  F.  J.  Par- 
ker, the  Drlscolls  and  D.  B,  Fant,  whose  title 
is  held  hy  the  Fant  Heirs,  had  open,  adverse 
possession  of  tbe  strip  of  Jand  and  Inset  ly- 
ing to  the  west  of  the  Crocker  Isnda,  using 
and  enjoying  sncb  strip  and  inset  andosed 
by  ft  substantial  fowe,  and  such  strip  and 
Inset  being  claimed  as  a  part  of  the  Arriba 
Grant  owned  by  them. 

The  case  was  tried  without  a  jnry,  and  the 
trial  coort  found,  among  other  things,  that 
the  purported  grant  at  tbe  Abajo  Survey, 
Issued  by  the  Governor  ot  the  Mexican  State 
of  Tamaullpas  to  Pedro  TUlareal,  of  date 
April  12,  1848,  was  void. 

It  further  found  that  while  this  grant  was 
void  and  vested  no  title  In  Tillareal,  yet 
prior  to  December  19,  1836,  YiUareal  ac- 
quired, in  accordance  with  the  laws  of  Mexi- 
co In  force  at  that  time,  tbe  right  to  a  grant 
of 'the  Abajo  Survey,  and  hoace  an  eauitable 
title  to  the  Abajo  Grant,  good  as  against  the 
State  of  Texas  and  as  against  pDrdbtaaers 
from  the  State  with  actual  or  constrnctive 
notice  of  such  equitable  title.  This  holding 
that  Vlllareal  acquired  an  equitable  title 
to  the  Abajo  Grant  was  based  upon  the  evi- 
dence afforded  by  copies  of  the  letters  of 
Mexican  offldala  fonnd  In  the  archives  of  the 
Municipality  of  Beynoaa,  Mexico,  irtiich 
have  been  referred  to  In  ■  inevlons  part  of 
this  statement. 

The  coort  found  that  the  Fant  Heirs, 
holding  tbe  nineteen  odd  numbered  sectlws 
sn  the  Abaj6  uuM  patents,  frsm  the  SUte, 


and  the  purchasers  from  the  State  of  tbe 
nine  of  the  remaining  nineteen  even  number- 
ed sectioas  on  tbe  Atujo.  were  innocent  pni^ 
chasers  for  value  of  those  sections  without 
either  actual  or  constructive  notice  of  the 
VUlareal  equitable  title  to  the  Abajo  Grant; 
and  hence  that  their  respective  titles  to 
those  8e<TtlQns  were  superior  to  that  equi- 
table title. 

It  found  that  the  Kenedy  Pasture  Com- 
pany had  failed  to  establish  title  by  limita- 
tion to  that  part  of  the  Abajo  Grant  wltUa 
its  fences. 

It  found  that  tiie  Fant  ^lr»  had  tUls 
under  the  Ten  Years  Statute  of  UmlUtlco 
to  the  strip  and  inset  lying  to  Oie  west  of 
the  Crocker  land. 

It  found  that  tbe  Fant  Beirs  had  tStle 
under  the  Three  and  Five  Tears  Statnta  of 
Llmitattim  to  all  of  lbs  odd  numbered  nine- 
teen sections  on  the  Abajo  lying  west  of  the 
foBce  buUt  by  tbe  Kenedy  Pasture  Oompaoy 
through  the  eostam  portion  of  the  Abejo  ex- 
tending from  Los  Olmos  Creek  and  sooth  to 
the  north  Une  at  the  Las  Barrosas  Grant 

Am  has  already  been  stated,  the  court  flnd 
the  iDCatfon  ctf  the  Abajo.  tbe  El  Palstle  and 
the  lAs  Barrosas  Grants  as  contended  tar 
by  the  State  and  those  H**TP'sg  under  tbe 
Stats. 

Judgment  was  aocordlngly  tendered  as  fM- 
lows: 

In  Cavor  tit  tb»  Fant  Heirs  for  the  nine- 
teen odd  numbered  sections  on  the  Ahajo 
C^ant  and  Cor  tbe  strip  and  Inset  lyii«  to  tbe 
west  oC  ths  Abajo  Grant  and  the  Crocter 
land. 

In  favw  of  tbe  Orockers  for  the  deven  sec- 
tions lying  to  the  west  of  the  Abajo  Grant 
In  favor  of  purchasers  from  tbe  State,  TJn- 
dall  and  wife.  Mrs.  Jeffers  and  Sam  M.  Boyd 
for  nine  of  the  nineteen  even  numbered  sec- 
tions on  tbe  Abajo  Grant  surveyed  for  the 
Stato  and  purchased  by  them:  to-wlt.  Sec- 
tions NoS.  66.  64.  72,  64,  70,  62.  76,  78  and  74. 

In  favor  of  John  G.  Kenedy,  the  Mexican 
defendants  and  the  Interveners  for  the  re- 
maining ten  of  tbe  nineteen  even  numbered 
sections  on  the  Ahajo  surveyed  ftor  the 
State:  to-wlt  Sections  Nos.  80,  82;  4.  60; 
2i  84.  S2,  S6.  SS  and  68. 

It  was  further  adjudged  that  the  Keaedy 
Pasture  Oompaiiy  take  nothing  and  that  ttie 
State  of  Texas  take  nothing  except  its  rl^ts 
securing-  ttie  unpaid  parduse  money  due  It 
on  the  sections  adjodgad  to  Qie  purdiasen 
ftara  it 

The  judgment  was  itfBrmed  by  the  Ooort 
of  Civil  Appeals. 

Tbe  In/portaDt  qnestlons  In  the  case  are 
the  TBlldlty  ttf  tbe  grant  made  by  tbe 
Governor  of  the  Mexican  State  of  Tamaul- 
ipas,  ApsU  12,  1848,  to  Pedrio  TUlareal; 
whethar,  IndependeiiUy  of  tbe  grant  "Vft- 
lunal  aoqidred  an  eatable  right  or  ttne 
to  the  land  comprised  in  tbe  so-called  Abajo 
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Grant,  as  fbnnd  by  the  District  Court  and 
Court  of  ClvU  Appeals;  and  tf  VUlareal  did 
acquire  sudb  a  right  or  title,  whether  the 
purchasers  from  the  State,  Tindall  and 
others,  and  the  Fant  Helra,  holding  under 
patents  from  the  State,  have  title  to  their 
respective  sections  superior  to  the  VUlareal 
right  or  title,  as  jUmoGent  pundiasers  Sov 
value  without  notloe. 

[1}  The  disputes  as  to  the  bouodarles  of 
the  Abajo.  the  m  Pafstto  and  the  Las 
Barrosas  Grants  and  Oie  limitation  questloos 
Involved  fa  those  ^qrates,  we  do  not  feel 
called  upon  to  determine.  Ttity  are  bound- 
ary cnLtroverslea,  pure  and  Blmpl«.  It  la 
evidsat  that  as  to  them  there  wonld  have 
been  no  case  except  for  the  disputes  over 
the  location  of  the  lines  of  Qioee  grants. 
Cox  V.  Finks,  81  Tex.  818,  48  &  W.  1.  TtM 
limitation  title  asserted  tor  the  Kenedy 
Pasture  Cimipany  to  the  eastern  tier  <HC 
sectlois  and  parts  of  sections  and  ports  of 
some  of  the  southern  aecckms  as  delineated 
upon  the  sketdhes,  as  embraced  wlOdn  the 
Ea  Palstle  and  Las  Barrosas  Grants,  grows 
out  of  the  disputes  as  to  the  boundaries  ot 
thoa»  grants,  and  Is  bnt  a  part  of  the  oon- 
trov«sy  over  their  bonndailes.  The  limita- 
tion title  asserted  by  the  Fant  Hdn  to  tbe 
strip  and  Inset  west  of  the  Crocker  lands  is 
equally  but  a  part  of  a  boundary  dispute. 
Tbe  right  of  the  whole  case  does  not  depend 
upon  a  determination  of  ths  boundary  con- 
troverslds,  and  We  therefore  have  Jnrtsdlc- 
tlon  of  It.  But  iu>  other  part  of  the  case  is 
concerned  In  the  boundary  disputes.  Their 
adjudication  affects,  and  can  affect,  no  other 
issue.  They  are  In  the  case  as  Independent 
boundary  controversies,  of  which,  ordinarily, 
the  Jari8dlcti(Hi  of  the  Court  of  Civil  Ap- 
peals would  be  final.  All  other  Issues  in  the 
case  lie  entirely  without  them,  and  the  set- 
tlement of  those  Issues  in  no  wise  Involves 
their  adjudication.  With  this  true,  we  do 
not  feel  that  a  review  of  tbe  boundary  con- 
troTersles  Is  imposed  upon  this  court 

Since  the  presence  of  other  distinct  issues, 
In  no  way  involving  tbe  questions  of  bound- 
ary, gives  the  case  an  Independent  character 
other  than  that  of  a  "boundary  case,"  the 
boundary  disputes  do  not,  as  we  have  -said, 
affect  our  jurisdiction  of  the  case.  And  If 
for  the  settlement  of  these  other  Issues  It 
were  necessary  to  determine  the  boundary 
disputes,  we  would  determine  them.  That 
would  be  essential  to  our  Jurisdiction  over 
the  oHker  issuer  Snch  was  the  condition  In 
West  Lomber  Co.  v.  Goodrich  (Tex.  Cord. 
App.)  223  S.  W.  183.  That  case  was  an  a(^ 
tlon  for  conversloa  Involving  tiie  question 
of  the  boundaries  of  the  tand-^nalogous 
to  Steward  v.  C<^eman  County,  05  Tex.  445, 
67  S.  W.  1018,  as  well  as  purely  a  dispute 
over  the  land  depending  entirely  upon  the 
ascertalnnrat  of  Its  true  boundaries.  Since 
tike  case  la  reject  to  the  action  for  con 
231S.W. 


version  Becesaarlly  Involved  the  boundary 
question,  we  felt  warranted  in  spewing 
the  opinion  of  the  Commission  of  Appeals 
In  its  determination  of  that  question.  In 
such  •  case  the  determination  of  the  bound- 
ary c<«trover^  as  lovolved  In  oae  phase  of 
ttie  case  would  necessarily  determine  it  u 
to  all  phases.  Tbe  settlement  of  the  purely 
boundary  dispute  would  reault  from  its  de- 
termination In  the  sdJndleaUon  of  tbe  other 
part  of  the  case;  and  as  necessary  to  a  cm- 
slBtent  holding  and  Judgment.  But  there  Is 
no  sufb  dtnatlon  here  as  was  iwesented  in 
West  tiumber  Go.  t.  Goodrii^  Hie  boundary 
disputes  here  sre  Independent  and  sepa- 
rable eontroversles.  Hie  ofiker  parts  of  the 
ease  do  not  Involve  than.  Hie  determina- 
tion ot  tbe  other  bsnes  does  n<A  depend  iq^ 
on  th^  setUemoit.  We  Uieretore  are  of 
opinion  that  tbe  finality  of  the  Judgment  ot 
the  Court  of  ClvB  ^ipeali  as  to  them  sbonld 
be  respected. 

[21  Aside  from  this,  the  questimset  bound- 
ary aiid  limitation  here  were  esseotlaUy 
questions  of  fact  It  cannot  be  reasonsb^ 
contended  that  there  Is  no  evidence  soivort- 
ing  the  trial  court's  Judgmott  In  their  re- 
gard ;  and  we  would  therefore  not  be  author- 
ized In  reversing  that  part  of  the  judgment 
Findings  of  fact  by  tiie  trial  court  and  the 
Court  of  C^vil  Appeals,  with  evidence  to 
support  them,  are  conclusive  upon  this  court. 

[3]  The  land  In  controversy  lies  In  what 
was  at  one  time  the  H^tcan  State  of 
Tamanlipfts,  between  the  Nueces  and  Bio 
Grande  rivers.  This  is  the  foundation  of 
the  claim,  very  earnestly  pressed  by  Kenedy 
and  others  holding  under  VUlareal,  that  tbe 
Governor  of  Tamanllpas  had  authority  to 
Issue  Villareal  a  grant  on  April  12,  1848, 
and  that  tbe  grant  of  that  date  in  VlUareal's 
favor  Is  accordingly  valid  and  protected  by 
the  Treaty  of  Guadalupe  Hidalgo.  This  is 
a  far-reaching  contention,  so  we  wUl  ex- 
amine it  It  Involves  the  sovereignty  of 
Texas  over  this  lerritory,  and  is  a  direct 
challenge  of  that  sovereignty  at  the  time 
this  grant  was  Issued. 

One  of  the  things  demanded  by  General 
Houston  of  Santa  Anna  following  Uie  victory 
of  San  Jacinto  was  that  he  require  his 
subordinate  commanders  the  immediate  with- 
drawal beyond  tbe  Rio  Grande  of  all  Mexican 
troops  In  Texas;  and  this  Was  done.  This 
was  the  first  assertion  by  the  new-born  Ke- 
pablic  of  dominion  clear  to  the  ntmost  Ifexl- 
can  border.  On  December  19, 1836,  the  Con- 
gress of  the  Republic  declared  that  the  sov- 
ereignty of  Texas  extended  to  the  Rio 
Grande,  defining  the  southern  and  western 
boundary  of  Texas  as  beginning  at  tbe 
mouth  of  that  river,  and  running  thence  up 
Its  principal  stream  to  its  source.  In  the 
annexation  of  Texas  to  the  Cnited  States 
as  a  State,  the  Rio  Grande  was  accepted 
as  the  boundary  between  Texas  and  Mexico. 
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It  is  fair  to  sar  that  m>OD  do  ottker  temui 
would  Texas  have  consented  to  the  annexa- 
tion. 

The  acceptance  of  that  boundary  line  was 
the  basis  of  President  Polk's  policy  In  the 
opening  of  the  war  with  Mexico.  Its  dispute 
by  Mexico  led  to  the  war.  Early  in  1816, 
following  the  annexation  of  Texas  In  the 
previous  December,  President  Polk  ordered 
General  Taylor  to  advance  to  the  Bio 
Grande,  which  be  did.  The  Mexican  com- 
mander at  Matamoras  demanded  General 
Taylor's  withdrawal  to  the  Nuecea,  He  re- 
fused. On  April  23rd  the  Mexicans  crossed 
the  river  and  ambushed  a  body  of  the 
American  troops.  Two  weeks  later  they 
atta(^d  Goieral  Taylor  In  the  Battle  of 
Palo  Alto,— May  8,  1846,  In  which  they  were 
repulsed.  On  ttie  next  day  Taylor  drove 
then  back  across  the  river  in  a  dlsastrons 
rout.  And  on  the  18th  of  May  Gweral 
Taylor  crossed  the  Bio  Grande  and  oocniHed 
Matamoras. 

The  atta(&  nptm  Oe  American  troopB  of 
April  23rd  was  the  oocaalon  of  President 
PoUJt's  message  to  Congress,  declaring  that 
Mexico  had  passed  "the .  bonndarles  of  the 
United  States"  and  bad  shed  American 
blood  "upon  American  soil,*'  and  that  in 
consequence  a  state  of  war  existed. 

The  territory  between  the  Nueces  and  the 
Bio  Grande  remained  largely  vnder  the 
actual  possesion  and  jurisdiction  of  Mexico 
untM  1846.  But  after  the  establlsluneot  of 
Texas  Independence  through  the  defeat  of 
Santa  Anna's  army,  bla  recognition  of  Texas 
sovereignty,  and  particularly  the  resolution 
of  the  Congress  of  the  Bepublic  of  December 
19,  1836.  that  Jurisdiction  was  never  a  ilg^tr 
ful  one.  It  was  but  a  de  facto  posaesslnu 

Such  as  it  was  It  came  to  a  complete  end 
when  early  In  1816  United  States  troope  in 
behalf  of  Texas  and  for  the  aiforcement  of 
her  rights  with  respect  to  this  very  area,  oc- 
cupied the  territory  and  ousted  the  Mexicans 
from  IL  Tbls  has  never  been  doubted.  Not 
only  was  Mexican  authority  at  an  end  In  the 
territory  early  In  1846,  but  In  September, 
1847,  United  States  troops  had  captured  the 
Mexican  capital  and  the  entire  country  was 
subject  to  their  arms. 

With  no  right  at  all  to  this  territory  after 
1836,  It  would  be  strange  to  admit  tlie  sever- 
eignty  of  Mexico  over  it  in  1848,  when  two 
years  before  the  sovereignty  of  Texas  had 
been  perfected  by  reducing  the  territory  to 
possession.  It  is  equally  anomalous  to  con- 
tend that  in  1848  Mexican  de  facto  possession 
of  It  continued,  when  In  1847  the  entire 
country,  with  its  capital,  was  In  the  hands  of 
American  troops  and  the  defeat  of  Mexico  an 
accomplished  fact 

While  Mexico's  ouster  from  the  territory 
was  In  progress,  the  Legislature  of  Texas,  on 
April  29, 1846y  enacted  a  Jolpt  resoluUtm^  de- 
claring: 


"That  the  exclusive  right  to  tkt  Joris^ctkm 
over  the  aoll  included  in  the  limits  of  the  late 
Bepublic  of  Texas  was  acquired  by  the  valor 
of  the  people  thereof  and  was  by  them  vested 
in  the  Government  of  the  said  Republic,  that 
sudi  ezdoeive  right  Is  now  vested  in  and  be- 
longs to  the  State,  ezceptlDg  such  Juriadictfani 
as  is  vested  in  Hie  United  States,  by  the  Con< 
sUtutlon  of  the  United  SUtes,  and  by  the  Joint 
resolution  of.  annexation,  subject  to  such  tega- 
lations  and  control  as  the  Government  thereof 
may  deem  ea^edlent  to  adt^t" 

This  was  ft  reaffirmatlm  of  the  sover^ 
eignty  <^  Texas  over  all  territory  within  the 
borders  of  the  BepnbUc  as  defined  by  the  res- 
olution of  Decanber  19,  X8Se^  and  proclaim- 
ed both  iU  rigfatCnl  and  actual  JurladlctifA 
over  this  terrlbny. 

Hie  Treat7  of  Ouadalnpe  BUalgo  vaa 
signed  rebruary  2,  1848.  It  MGOsated  the 
Bio  Grande  Biver  as  the  boundary  between 
Texas  and  If exloo^  whlA  wu  ft  rec(«nition 
of  the  right  of  Texas  to  the  entire  area,  be- 
tween the  Nueces  and  the  Bio  OEaiid&  It 
stipulated  tbftt  tho  dvU  xi^ta  of  Hezicans 
within  the  territory  ceded  by  Mextco^  a*  tbey 
existed  under  the  laws  of  Mexico  when  the 
treaty  was  signed,  should  be  protected. 

The  iBTopOflltlon  aaserted  by  the  elilmenln 
under  the  Mexican  title  la  ttwreforc^  that 
thooi^  the  Jurisdiction  of  Bfexleo  over  this 
terri^»7  was  never  rlgbtful  after  1S86; 
though  such  Jurisdiction  as  It  exeordsed  was 
terminated  early  In  1846  by  Its  ctMuplete 
ouster  from  the  tecrltory  br  Amcxlcftn 
tnx^, — not  only  so,  but  with  the  entlie 
country  of  Mexico  reduced  by  September 
1847;  and  though  this  grant  was  Issued  In 
April.  1848,  nmre  than  two  months  after  the 
signing  of  the  treaty  of  peace  and  Mexico^ 
recognition  in  the  treaty  of  the  right  of  Tex- 
as to  the  territory,  still,  that  a  Mexican  of- 
ficial, In  April,  1848,  had  authority  to  ex- 
ercise the  soverrign  power  of  granting  away 
land  within  it ;  and  that  Us  acts  In  deroga- 
tion and  repudiation  of  the  sovereignty  of 
Texas,  must.  In  the  courts  of  Texas,  be  ac- 
cepted as  valid.  The  prc^oeltlon  largely 
sets  aside  the  freedom  from  Mexican  rule 
accomplished  by  the  establishment  of  Texas 
independence.  It  ignores  the  constant  proc- 
lamation of  both  the  Bepnblk^s  and  the 
State's  Bovertignty  over  this  terrttwr  after 
December  19,  1836,  and  the  consummation 
of  their  rightful  claim  by  dfectlve  poesco 
Aon.  It  asserts  the  authority  of  Mexico  to 
grant  land  in  Texas  to  which  It  had  no  right 
and  of  which  it  had  no  actual  control.  It  at- 
tempts to  extend  the  protection  of  the 
Treaty  of  Guadalupe  Bidalgo  to  rights  not 
in  ^istence  when  the  treaty  was  signed,  but 
attempted  to  be  created  afterward.  It  la 
refuted  by  the  decisions  of  ttils  court  and 
plain  principles  <^  international  law. 

[4]  It  is  a  novel  proposition  to  say  thnt  ft 
sovereignty  having  -no  rl^  to  given  tenl- 
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tcny.  la^  after  its  dlsponHrfon,  Its  tutmt 
ta  «  war  giwlng  out  of  dlspnta  om  OA 
tenttory,  and  Its  cxproas  leoognltiOB  oC  tbe 
siqieclor  right  1^  ttw  provlaliHW  of  a  Bolonii 
treaty,  may  lavtaUy  exercise  the  sovereign 
antbOTity  of  dispodng  at  It  by  grant.  If 
tt^  be  tbe  lav  a  mere  de  facto  Jurladlctlon 
over  territory  <»ce  obtained  1^  an  unlawful 
sovereignty.  Is  of  a  greater  force,  fboogli  ter^ 
mlnated,  tban  tbe  lawful  sovereignty's  de 
Jure  and  de  ftcto  possession  and  control 
combined.  It  met  by  the  simple  proposi- 
tion tbat  a  nation  cannot  grant  away  twrl- 
tory  to  wblcb  It  bos  no  title. 

Considerations  of  policy  and  Jnstloe  of 
course  require  of  a  de  facto  government  tbe 
Iffeservatlon  of  order  and  tbe  adjustment  of 
private  rights  and  claims  between  Individu- 
als. For  tbls  reason  tbe  acta  of  tbe  de  facto 
government  In  actual  possession  of  disputed 
territory  in  tbe  ordinary  admlnlstraUon  of 
its  laws.  In  so  far  as  tbey  aftect  private 
rights,  are  valid.  Its  acts  affecting  public 
rights,  however,  are  vold^  since  tbey  are 
necessarily  in  derogation  of  the  rightful,  tbe 
de  Jure,  sovereignty.  Tbe  granting  of  the 
public  domain  Is  of  course  an  act  afFectlug 
public  rights.  It  has  never  been  otherwise 
omsldered.  Titles  to  land  In  ceded  or  even 
conquered  territory  acquired  from  a  former 
sovereignty  when  It  bad  tbe  right  to  grant 
them  are  of  course  valid,  even  as  against 
tbe  succeeding  sovereignty.  Bui  It  Is  plain 
tbat  tbls  rule  cannot  apply  to  a  grant  of  land 
la  territory  to  which  the  sover^gnty  issuing 
the  grant  had  at  the  time  no  right,  even 
though  it  was  In  possession.  If  tbe  sover- 
elghty  had  no  right  to  tbe  territory,  Its  pos- 
session was  not  rigbtfni.  An  unlawful,  even 
though  an  actual  possession  of  land,  cannot 
confer  tbe  power  of  disposing  of  the  title. 
This  Is  as  true  of  nations  as  It  Is  of  Indi- 
viduals. In  cases  oi  disputed  territory, 
when  tbe  true  boundary  is  ascertained  or 
adjusted  by  agreement,  grants  made  by  tbe 
ODiavpful  sovereignty  In  tbe  territory  to 
whicb  as  thus  ascertained  it  had  no  right, 
whether  it  bad  possesslcnt  at  the  time  of  the 
grants  or  not,  unless  confirmed  by  express 
agreement,  fall  and  are  of  no  effect  against 
the  sovereignty  to  wblcb  tbe  territory  of 
ti&it  belonged.  Tbey  fall  simply  because  of 
want  of  title  In  the  grantor.  A  de  facto 
possession  cannot  supply  the  title.  These 
principles  are  well  established  and  are  a 
part  of  the  ace^ted  law  of  nations.  Cof- 
fee V.  Groover,  12S  U.  8. 1,  8  Sup.  Ot  1,  81  L. 
Ed.  SL 

Not  only  Is  a  grant  of  land  void  where  a 
part  of  territory  to  which  tbe  sovereignty 
making  It  had  at  tbe  time  no  lawful  right, 
even  Qionf^  St  was  In  possession,  but  certain- 
ly after  the  signing  of  a  treaty  which  recog- 
nizes tbe  superior  right  of  the  opposing 
sovereignty.  Its  power  of  granting  away  tbe 
territory  Is  at  an  end.  If  Its  possession  is 


not  rightful,  clearly  tta  JurlsdIetlBn  can  eb- 
tain  only  for  strictly  municipal  pupesea. 
UntU  actual  dellTOry  at  the  tsrritory  .it  sub- 
sists for  those  pupoaes  alons— to  piesom 
the  public  order,  the  settlement  of  diapntes 
between  individuals  and  the  like.  But  after 
the  signing  of  the  treaty  Its  powers  of  sover- 
eignty except  strictly  for  those  purposes, 
ceasfiw  It  distinctly  hai^  no  powa  to  grant 
land  or  franchises.  Such  a  power  is  one  of 
the  hlgbest  attributes  of  sovereign^,  and  its 
exerdse  would  neceasarily  operate  as  a  de- 
nial of  tbe  rights  of  tbe  succeeding  sover- 
eignty. Davis  V.  Police  Jury,  etc,  9  How. 
280, 18  L.  Ed.  138;  Trevtno  v.  Femandes,  23 
Tex.  604. 

This  court  has  never  rect^nized  tbe  right 
of  Mexico  after  early  In  1846  to  grant  land 
In  this  territory.  It  bas  denied  such  right 
In  every  Instance  where  it  has  considered  the 
question  of  such  authority.  It  has,  in  fact, 
never  recognized  the  validity  of  any  Mexican 
title  to  land  in  this  territory  originating 
after  December  19,  1836,  the  date  tbe  Con- 
gress of  tbe  Republic  proclaimed  that  the 
sovereignty  of  Texas  extended  to  the  Bio 
Grande.  Tbe  only  Mexican  titles  to  land  in 
the  territory  which  it  bas  recognized,  as 
within  the  protection  of  the  Treaty  of  Guad- 
alupe Hidalgo,  except  such  as  tbe  L^lsla- 
tnre  bas  confirmed,  have  been  either  those 
granted  prior  to  December  18, 1836,  o^  those 
which  prior  to  tbat  date  were  good  in  equity 
and  hence  In  good  conscience  «ntitled  to  the 
sanctitm  of  Texas  courts.  This  Is  plainly 
declared  in  Haynes  v.  State,  100  Tex.  426, 
100  S.  W.  812,  where  concerning  lands  In 
this  same  territofy  claimed  under  Mexican 
Utie  It  was  said:. 

"Tbe  lend  was  sarrcysd  for  the  State  In  1884, 
and  thare  is,  of  coarse,  no  question  of  the 
State's  right  to  it  noless  the  plaintiff  in  error 
has  shown  a  r^t  to  the  land  which  originated 
at  a  date  prior  to  the  19th  day  of  December, 
1836,  aod  which  right  is  protected  by  the  treat; 
of  Guadalupe  Hidalgo  between  tbe  United 
SUtes  and  Mexico.** 

This  Is  because  the  sovereignty  of  Mexico 
over  this  territory  after  December  19,  1836, 
was  never  rightful,  and  Molco  accordingly 
had  no  power  after  that  date  to  create  titles 
to  land  wltbln  It 

To  the  same  effect  is  State  r.  Oallardo, 
106  Tex.  274, 166  S.  W.  868,  where  In  relation 
to  a  Mexican  title  to  land  within  13ie  same 
territory  and  Its  protection  by  the  Treaty 
of  Guadalupe  Hidalgo,  it  was  said: 

"The  rights  of  tbs  defendants  should  be  de- 
termined, therefore,  by  the  character  of  the  ti- 
tle onder  which  they  davn  as  it  existed  on  De- 
cember 18,  1836l'' 

In  State  v.  Bnstemente,  47  Tex.  320,  then 
was  befwe  the  court  a  grant  by  the  Mexican 
Governor  of  Tamaullpas  to  land  la  this 
same  territory,  dated  January  2, 184S— tttres 
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moDthB  before  the  date  of  the  gmxt  in.  the 
proBent  case— the  land  baTlng  been  namy- 
ed  in  18S6.  The  authority  of  tha  Mexican 
GoTenitH-  to  make  such  a  grant  was  denied 
in  the  oidnlon  of  Cihlef  Justice  Roberts  In 
these  words: 

"The  proof  was  therefore  not  BUffldent,  un- 
less the  Governor  of  Tamaallpas  bad,  on  the 
2d  day  of  Januarr.  IMS,  the  right  to  grant  this 
land  east  of  the  Rio  Grande,  under  tiie  trcatr 
of  Guadalupe  Hidalgo,  condnded  one  month 
thereafter,  to  wit,  on  the  2d  d^  Of  February, 
1848. 

"We  are  of  opinion  that  he  had  not  such  rixht. 
Texas  claimed  the  territor?.  Id  defining  its 
boundaries,  on  tbe  19tb  of  December,  1836.  In 
184B,  the  claim  was  perfected  by  possession  and 
the  actual  ezerdse  of  ezdnsiTe  Jurisdiction,  and 
from  that  time  it  was  lost  by  the  State  vf 
Tsmaulipas,  in  Mexico,  for  all  pnzposea  what- 
ever,  whether  of  Judldal  action  or  the  ezerdse 
of  powers  relating  to  eminent  domain.  And  it 
never  afterwards  recovered  such  lost  powers. 
The  sction  of  the  Governor,  in  making  conces- 
sion, was  without  autbori^,  and  neither  ad- 
vanced nor  prejudiced  tbe  imperfect  title  to 
tbe  land,  which  may  have  been  acquired  previ- 
ous to  the  Idtb  day  of  December,  1836.  Hal- 
leck's  Int.  Low,  page  798,  section  22;  Treitlno 
T.  Femandes,  13  Tex.  664;  Davis  t.  Police 
Jury  of  Concordia,  9  How." 

It  is  said  b7  cotinsel  for  the  claimants 
under  the  Mexican  title  here  that  this  part 
of  Chief  Justice  Robert's  opinion  was  dicta, 
since  the  court  was  considering  a  title  under 
the  Act  of  1870  which  related  only  to  Mexi- 
can titles  originating  prior  to  December  19, 
1836,  whereas  this  title  was  shown  by  the 
date  of  the  grant  to  have  originated  January 
2,  1848.  The  holding  cannot  be  disposed  of 
In  this  way.  It  was  not  dicta.  It  is  overlook- 
ed that  there  was  a  survey  of  the  land  made 
under  Mexican  authorit?  In  1S3B,  sbown  to 
have  been  presented  with  the  claim  as  In 
part  the  basis  of  the  right  The  title  wns 
therefore  one  plainly  within  the  Act  of  1S70, 
as  the  court  recognized  In  simply  holding 
the  evidence  Insufficient  and  remanding  the 
case  for  further  trial.  Tbe  same  title  was 
before  the  court  ngain  In  the  Haynes  Case, 
100  Tex.  426,  100  S.  W.  912,  where  It  is 
shown  that  the  title  plainly  originated  prior 
to  December  19,  18.36.  and  where  because  of 
that  fact  and  Its  being  good  In  equity  on 
that  date,  it  was  upheld  against  the  suit  of 
the  State. 

In  State  t,  Cuellar,*47  Tex.  295,  there  was 
before  the  court  another  Mexican  grant 
made  In  1848— November  2lBt — of  land  with- 
in what  was  the  State  of  Tamaulipas.  Con- 
cerning the  power  of  the  Mexican  Governor 
to  make  a  grant  of  the  land,  "in  1848,"  this 
was  said  by  Judge  Roberta : 

**In  r^erence  to  the  first  proposition,  there 
esn  be  no  pretense  that  the  instrument  signed 
by  Alcjo  Gutieres,  in  1848,  Is,  or  possibly  can 
be,  a  conveyance,  in  the  nature  of  a  grant,  to 
a  tract  of  land  in  the  Stats  of  Texas,  by  virtue ' 


of  any  pown  vested  In  hin  as  an  otteer  of  a 
foreign  eountry  (Tamanllpaa),  at  tha  tfma  hs 
tigned  the  paper." 

In  the  Haynes  Case.  100  Tex.  426,  100  8. 
W.  912,  the  Mexican  grant,  the  same  aa  be- 
fore the  court  in  the  Bustamente  Case,  was 
dated  January  2,  1818,  and  was  to  land,  as 
already  stated,  also  In  the  former  Mexican 
State  of  TamauUpas.  Tbe  title  was  sustain- 
ed, not  because  of  the  grant,  but  because 
the  title  was,  on  December  19,  1836,  good  in 
equity.  The  title  ss  based  upon  the  ^rant 
waef  entirely  discarded  by  the  court  It  is 
plain  from  the  decision  that  tbe  title  would 
have  been  rejected  by  the  court  had  it  pos- 
sessed no  other  foundation  than  the  grant- 
In  the  Sals  Case,  47  Tex.  307,  it  was  dis- 
tinctly atllrmed  that  Mexico  aitlrely  lost 
all  ccmtrol  of  this  territory  early  in  1846, 
since  wlilch  time  Texas  baa  constantly  er- 
ercised  Jurisdiction  over  it  The  holding  In 
the  Gallardo  Case.  106  Tex.  274,  166  S.  W. 
369,  is  to  the  same  effect 

If  this  tKrltory  was  nnder  the  de  Jure  and 
de  facto  jurisdiction  of  Texas  early  In  IMQ, 
and  that  Jurladlctiiui  has  since  continued, 
as  is  the  legal  and  historical  fact.  It  la  Idle 
to  say  that  In  1848  It  was  still  subject  to 
Mexican  sovereignty  and  that  the  Mexican 
goT^okent  had  then  flie  anthMity  to  dis- 
pose of  land  within  it 

The  grant  ctmsldered  in  Clark  v.  Hllla,  67 
Tte.  141,  2  S.  W.  356,  dted  by  the  claimants 
nnder  the  Mexican  title,  had  been  expressly 
conflrmed  by  the  L^slatureu  There  la  no 
Intimstlon  In  that  opinion,  as  there  Is  none 
In  any  opinion  of  this  court,  that  the  Mexican 
government  had  authority  to  grant  lands  in 
Texas  north  or  east  of  the  Rio  Grande  after 
the  signing  of  the  Treaty  of  Guadalupe  Hid- 
algo, or  for  that  matter,  after  It  lost  Its  de 
Jure  Jurlsdlctltm  In  1836. 

In  the  opinion  rendered  In  Texas-Mexican 
Railway  Co.  v.  Locke,  74  Tex.  370,  12  S.  W. 
80,  Chief  Justice  Stayton  spoke  of  there  being 
no  evidence  that  the  lands  In  controversy, 
originally  titled  to  the  Mexican  predecessors 
of  the  defendants,  did  not  belong  to  them  "on 
July  4, 1848,"  the  date  the  Treaty  of  Guada- 
lupe Hidalgo  was  proclaimed,  and  if  they 
did,  that  they  were  protected  "In  so  far  as 
voUd  titles  against  the  State  of  Coahulla 
and  Texas  on  March  2,  1836."  The  Isolated 
use  of  that  date  in  such  connection  does  not 
affect  the  question  here,  much  less  control 
it.  The  grants  upra  which  the  Mexican 
titles  rested  In  that  case  were  Issued  in  1834, 
when  the  territory  where  the  land  lay  was 
within  the  rightful  Jurisdiction  of  Mexico. 
The  opinion  makes  no  pretense  of  holding 
that  Mexico  had  the  right  to  grant  away  lands 
In  Texas  ap  to  July  4,  1848,  or  any  time 
after  it  lost  its  rightful  sovertignty  over 
Texas. 

[S]  With  respect  to  the  rlghta  of  either 
government  under  a  treaty,  the  treaty  takes 
'  effect  tKm  tbe  date  U  la  signed.  Haver  v. 
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Yaker,  9  Wallace,  38.  Only  U  betwe«i  In- 
^Tldaals  l8  its  eflCect  pos^Kmed  to  ttw.  data 
of  proclamation,  and  this  imly  opon  tlio 
ground  of  notice. 

Ab  early  as  13  Texas  CTrerlno  v.  Fernandez, 
IS  Tex.  001)  tbis  court  folly  recognlced  the 
doctrine  already  referred  to^  tbat  wbete  dis- 
puted territ<»7  is  ceded  1^  a  treaty,  the 
power  of  tbe  ceding  goTernment  to  grant 
land  within  it  ends  with  tbe  signing  ct  the 
toeaty.  It  would  be  idte  to  conclude  a  treaty 
relating  to  dlq;>uted  territory,  if  betweok  Its 
siffiatare  and  jproclamatlw  the  ceding  gov- 
emmont  has  the  full  right  to  grant  the  ter- 
ritory all  away. 

Tbe  Mexican  grant  here  was  In  our  opinion 
clearly  void  under  tbe  repeated  decisions  of 
this  court,  and,  aside  from  express  authority, 
iqton  plain  and  Just  principles  of  law.  Not 
at  this  Ute  day  Is  It  to  be  betd  that  tbe  au- 
thority of  Mexico  to  dispose  of  tbe  public 
domain  of  Texas  eclsted  after  Its  sovereignty 
was  ended  by  the  valor  of  the  Texas  patriots 
and  It  was  eomplettiy  dlspoaseBsed  fmn  the 
sou. 

[S]  While  the  grant  issued  by  tbe  Mexican 
OoremOT  to  Tillareal  was  void  and  conveyed 
no  diaracter  of  title,  we  are  of  <^lni<ai— 
contrary  to  tbe  contention  of  the  State — 
ttiat  tbe  District  Conrt  and  Court  of  Olvil 
Appeals  were  rlj^t  In  tbelr  conclusion  tbat 
there  was  erldraice  showing  that  tbe  Abejo 
Grant  was  surveyed  for  Ylllareal  and  tbat 
he  paid  the  Mexican  authorities  for  It  prior 
to  X836.  and  that  such  authorities  his 
right  to  the  land  was  recognized,  affording 
taln<  an  Inchoate  or  equitable  title  having 
its  origin  prlOT  to  December  19,  1836.  True, 
tbe  proof  was  meager  and  fragmentary,  aa 
such  proof  would  naturally  be,  adduced  at 
this  remote  period,  particularly  In  view  of 
tbe  destruction  by  French  troops  In  1804  of 
Victoria,  tbe  capital  of  Tamanlipas,  with  its 
archives.  But  we  do  not  think  it  can  be 
fairly  said  tbat  there  was  no  evidence  to  the 
ettect  stated. 

[71  This  proof  rested  largely  In  the  official 
letters  found  In  1904  by  Pierce,  Kenedy's 
attorney.  In  tbe  archives  of  tbe  Mexican 
town  of  Reynosa.  Complaint  is  made  of  the 
admission  of  the  copies  of  tbe  letters,  but 
there  was  evidence  of  tbe  genuineness  of  tbe 
originals,  and  tbe  copies  were  admissible  In 
our  opinion  as  compared  copies.  The  letters 
do  not  distinctly  recite  that  the  Abajo  had 
been  surveyed  for  Tillareal  or  that  he  paid 
£or  that  particular  survey.  But  they  do 
fairly  show  tbAt  a  survey  within  tbat  Juris- 
diction was  made  for  VUlareal,  that  be  had 
paid  for  the  land  so  surveyed,  all  prior  to 
1S36»  and  that  also  prior  to  that  year  his 
expcmdlente,  or  instructive  dispatch,  bad  been 
forwarded  the  tJovemor  for  tbe  Issuance  of 
final  title.  The  Governor,  as  shown  by  tbe 
letters,  received  the  expedience  and  directed 
tbat  Tillareal,  with  other  persona  named, 


aioear  at  1^  oitloe  for  the.  receipt  of  tittet 
Tbe  forwarding  of  VUlareal's  e9;pediente  to 
the  Qovemw  would  reasonably .  afford  the 
preeumptlon  that  he  had  luld  for  the  land  to 
whldi  it  related.  Haynes  v.  gtate,  100  Tex. 
420,  100  S.  W.  012.  Independently  of  the 
official  letters,  it  was  found  hy  the  Court  at 
Civil  Appeals  that  the  Abajb  waa  surveyed 
for  Vlllareal  in  1882  by  Canales,  Surveyor 
General  of  TamauUpos.  It  was  proved  con- 
clusively that  Vlllareal  was  In  possession 
of  the  AbaJo  until  1800  or  1880.  These  facts 
In  connectitm  with  the  letters  show,  at  least 
circumstantially,  .that  the  land  referred  to 
in  tbe  letters  as  surveyed  for  Vlllareal,  paid 
for  by  him  and  to  which  his  right,  was  rec- 
ognized by  the  Mexican  authorities,  was  the 
AbaJo  Survey.  At  all  events,  while  the  proof 
is  not  clear,  we  think  that  under  it  this 
holding  is  more  In  consonance  with  rl^t  and 
fairness  than  would  be  a  contrary  ooew 

[I]  With  respect  to  the  State's  ctmtentlon 
that  If  Vlllareal  acquired  an.  Inchoate  right 
to  the  land  he  thereafter  abandoned  it,  there 
waa  not  shown  any  unequivocal  act  on  his 
part  evidencing  such  an  Intention.  A  mere 
failure  to  assert  his  right  could  not  operate 
as  a  forfeiture  of  it  Besides,  this  was  a 
question  of  fact,  concluded  by  tbe  Judgment 
of  the  trial  court ;  and  as  we  have  held  uprai 
the  other  fact  quraticms,  we  will  not  re- 
view it 

{1-11]  The  holding  of  the  trial  court  tbat 
the  Fast  Belrs  and  the  purchasers  from  the 
State  were  purchasers  for  value  of  their  re- 
spective sections  without  notice  of  the  In- 
choate right  of  Vlllareal,  should  In  our  opin- 
ion be  also  sustained.  There  is  hardly  room 
for  controversy  upon  this  question.  Tbe 
grant  Issued  Vlllareal  being  void,  its  record 
with  Uie  field  notes  accompanying  It  in  Cam- 
eron County,  or  the  filing  of  a  copy  of  It 
and  tbe  field  notes  In  the  Land  Ofilce  afford- 
ed, of  course,  no  character  of  notice.  The  re- 
survey  by  Cocke  of  the  AbaJo  at  the  instance 
of  Crafts  was  based  upon  tbe  void  grant. 
It  was  hence  wholly  without  autborlty,  and 
tbe  filing  of  the  field  notes  could  not,  Uiere- 
fore,  operate  as  notice.  Whatever  actual 
(knowledge  F.  J.  Parker,  tbe  predecessor  in 
title  of  tbe  Fant  Heirs,  had  of  VUlareal's 
right,  even  if  diligently  pursued,  would  have 
led  only  to  the  ascertainment  of  the  void 
grant.  But  any  notice  to  him  would  not 
affect  purchasers  under  him  if  they  were  in- 
nocent. Holmes  v.  Buckner,  67  Tex.  107,  2  S. 
W.  542,  His  deed  to  tbe  DriscoUs  and  Fant 
and  tbe  deed  of  the  DriscoUs  to  Fant,  tbe 
ancestor  of  the  Fant  Belrs,  which  referred 
to  the  Vlllareal  Grant,  expressly  contradicted 
the  existence  of  any  right  In  Vlllareal,  by 
the  recital  that  the  land  bad  been  forfeited 
to  tbe  State.  Tbe  only  actual  notice  of  any- 
thing In  relation  to  VUlareal's  right  bad  by 
those  claiming  under  the  State  was  of  the 
maps  In  tbe  Land  Offlce^  upon  whl<^  was 
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Indicated  a  snmy  of  tbe  Abajo  for  TUIareaL 
But  there  li  notbliig  wbateror  to  Aaw  that 
those  maps  had  aaj  ration  to  VtUaEeal'i 
eqnlbible  right,  or  that  tike;  were  referable  to 
any  title  of  VUlareal's  save  that  whldi  the 
Told  grant  purported  to  evldmce^  Inquiry 
produced  by  ererytblng  in  the  case  having 
any  character  ot  actiuU  notice  wiwld  have, 
led  Inevitably,  we  Uiink,  only  to  the  void 
grant,  shown  to  be  tcUL  xxpoa  ita  face^ 
Grafts,'  the  attorney  for  Vlllareal,  who  waa 
Instrumental  in  filing  the  grant  for  record, 
in  obtaining  a  re-flurr^  of  the  Abajo  and 
In  thus  affording  evidence  pfTlllareara  right; 
was  not  shown  to  have  bad  any  knowledge 
of  the  equitable  rlg^t  in  Tlllareal,  or  of  any 
right  except  that  founded  on  the  v<Ad  grant 
Inquiry  of  him  would  have  given  no  knowl- 
edge  In  any  way  concerning  Vlllarears  equi- 
table right.  Nobody,  it  appears,  had  any 
knowledge  ottiie  letters,  without  which  there 
was  no  evidence  of  any  right  at  all  in  Vllla- 
real, until  1904,  when  Pierce  after  proltmged 
search  discovered  than  in  the  town  of  a 
foreign  country.  It  la  not  to  be  held  fbat 
Uiose  hcdding  under  the  State  were  under  the 
duty  of  searching  through  the  records  of  an- 
cient towns  of  a  foreign  country  for  evidence 
of  an  adverse  right,  which  was  only  discover- 
ed, long  after  their  rlghta  accrued,  by  ex- 
traordinary effort  There  can  be  no  pre- 
nuaptlon  of  notice  where  Inquiry  pursued 
wiUi  ordinary  ^gence  would  have  been 
futllfe  Slayton  v.  Singleton.  72  Tex.  209. 
9  S.  W.  87&  TboBB  now  claiming  tlie  land 
against  the  State  and  the  holders  of  its  title 
Iiennitted  the  meager  and  fragmentary  evi- 
dence of  their  right  to  slumber  for  more  than 
seventy  years  In  the  buried  records  of  a 
foreign  juiisdlctiim.  With  no  possesion  on 
tlielr  part,  with  fhs  land  vacant,  and  the 
State's  claim  openly  asserted  by  i^iproprla- 
tion  at  an  early  day,  its  resurrecticu  now 
should  not  be  suffered  to  det^t  the  title 
of  Innocent  settlers  who  bought  from  tiie 
State  in  good  fhlth. 

[12]  There  is  no  question  as  to  full  val- 
ue having  been  paid  for  the  Fant  title 
The  purchasers  from  fbe  State  had  not  paid 
the  full  money  consideration  at  the  time  when 
from  this  crotroversy  they  first  learned  of 
vlUareal's  inchoate  right  But  they  bad  all 
long  l>efore  completed  ttelr  settlem^t  upon 
the  land.  This  was  the  chief  part  of  the  con- 
sideration to  the  State  in  its  sale  of  the  land 
to  them,  'niey  had  therefore  paid  the  prin- 
cipal part  of  the  consideration.  They  had 
also  Improved  the  land.  The  daimants  of 
the  Tlllareal  right  made  no  offer  to  requite 
them  for  the  consideration  paid,  or  for  their 
improvements,  or  In  any  way  perform  what 
equity  would  in  any  event  require  at  tbelr 
hainds.  With  this  true,  th^  are  In  no  posi- 
tion to  ctnaplaln  of  the  Judgment  int>tectt[^ 
the  lights  of  these  purchasers  in  their  sec- 
tions by  an  award  of  suCh  sections  to  them. 


or  of  tlie  proteetlon  o£  ttw  xlgbt  ot  fite  State 
to  the  balance  of  the  purchase  money  doe  on 
them. 

[IS]  What  die  land  was  surveyed  far  die 
State  and  under  the  Pariier  certlflcates  there 
was  no  evidenoa  in  tlie  Land  Office  or  else- 
where wltliln  the  Stete  of  any  ann^riatiaD 
of  it  In  the  right  of  Vlllareal  aave  that  which 
was  referable  alcme  to  the  Mexican  grant; 
whidi  waa  void  upon  ita  face.  An  appropria- 
tion void  upon  Ite  face  cannot  In  its  -rerj 
nature,  give  land  the  character  of  "tliaed 
land"  or  "land  equitably  owned"  within  the 
contemplatloa  ot  section  2,  artlde  14  of  die 
Constitution. 

The  rlgibt  of  tlie  mUre  case  was  In  onr 
opinion  attelned  tqr  the  trial  court  Ita  Judg- 
ment and  the  Judgment  of  the  Court  of  Civil 
Appeals  are  ai&rmed. 


WHITNEY  HARDWARE  CO.  V.  MoMAHAN 
•t  aL    <N0.  2987.) 

(Supreme  Court  of  Texas.  Ifay  2S,  1921.) 

1.  Husband  and  wife  4s»l02-^arried  wosias 
liable  for  tort  Is  connecUoa  with  reaioval  of 
roof  on  her  talldiso. 

A  married  woman  owning  a  rented  bnilding 
would  be  liable  for  a  tortious  wronc  is  negli- 
gently and  careleaily  removing  the  roof  and 
not  replacing  it  until  after  the  tenant's  prop- 
erty was  damaged  by  rain;  such  liability  being 
independent  of  her  capacity  to  contract  for  >«• 
pairs,  and  independent  of  lier  UabiUty  tor  aa 
act  or  omlBtion  of  agents. 

2.  HiTsband  and  wife  «=3l02-Wlfe  liable  for 
tort,  thouBh  oonneeted  with  contract. 

For  a  tortiooa  wrong  a  married  woman 
mast  respond  in  damages,  though  the  wrong 
be  committed  In  an  attempt  to  perform  a  con- 
tract, whether  binding  or  not  on  the  married 
woman. 

3.  Hssband  asd  wife  «»I02— VHfe,  aa  wall  as 
hssband,  liable  for  wife's  torts. 

The  stetutei  dealing  with  the  righte  of  hus- 
band and  wife  leave  tikt  wife,  as  well  aa  the 

husband,  liable  for  the  torts  of  the  wife. 

4.  Husband  and  wife  ®=»I52,  213— Fame  oovort 
liable  for  breach  of  contrast  and  BeBligeaoe 
In  management  and  control  of  her  separate 
estate. 

The  power  granted  to  a  married  woman 
by  Acts  1913,  c.  32  (Vernon's  Sayles'  Ann. 
Civ.  St.  1914,  arts.  4621,  4622.  4624)  to  man- 
age and  control  ber  separate  estate  and  the 
rentfe  to  be  derived  therefrom  carried  with 
It  the  incidental  and  collateral  poWer  to  con- 
tract with  her  tenant  to  repair  her  store  build- 
ing and  to  employ  others  to  make  sndi  repairs, 
and  she  would  be  liable  for  the  breach  of  her 
contract  and  the  proximate  resulte  of  negli- 
gence on  the  part  of  those  employed  by  her  in 
leaving  the  roof  olf  during  a  nun  and  destroy- 
ing tenant's  property,  without  protection  from 
her  covertore. 


«B»ror  ethsr  oom*  see  same  tople  oaA  KXT-NUMBBB  la  aU  K«r-Niu^ind  Digests  and  ladusa 
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Certified  Quettlma  from  Court  of  ClvU  Ap- 
peals of  Sifth  Snpreme  Judicial  Dlatrlct. 

Suit  by  tbe  'Whitney  Hardware  Company 
against  K  McA&ihan  and  otbers  In  tbe 
district  ooart,  whicb  was  appealed  to  the 
Court  of  OivU  Appeals,  wblch  has  certified 
th»  qnestKm  whether  the  eomidalnt  states 
good  cause  of  action  against  Mrs.  Effle  Mc- 
Mahan,  a  married  woman.  231  S.  W.  1117. 
Answered  that  plalntifTa  petition  was  not 
subject  to  general  demurrer. 

J.  J.  Averitte  and  Wear  &  Frazler,  all  of 
BiUsboro,  for  Bpi)ellaiit. 

R.  If.  Vaut^ian,  of  Hillsl>orc>,  and  Fred  Y. 
Lowrey,  at  Dallas,  for  apptflees. 

GREENWOOD,  J.  The  Whitney  Hard- 
ware CiHnpany,  appellant,  sued  Mrs.  Sffle 
KcBCahan,  her  buri)and.  S.  K.  McHahan,  and 
her  brother-in-law,  Watd  HcMahan,  appel- 
lees, to  recover  damages  in  the  sum  of  $2,- 
500. 

The  petition  alleged  that  appelant  waa  a 
corporaticai  engaged  In  business,  as  a  retail 
merchant,  owning  a  stock  of  hardware  In  a 
Mck  building  bekmglng  to  appellee  Mrs. 
Bfile  McMahan  as  her  separate  property  and 
rented  by  her  to  appellant;  that  the  building 
got  out  of  repair  to  such  an  extent  aa  to  be 
untoiantable;  that  tbereapon  Mrs.  McMahan, 
acting  Individually  and  by  agent,  on  or  about 
August  1,  1915,  contracted  with  appellant  to 
put  the  building  in  a  good  tenantable  state; 
that  Instead  of  properly  repairing  tbe  build- 
ing In  compliance  with  her  contract,  the  ap- 
pellees, eadb  acting  as  an  individual  and  as 
agent  for  the  others,  duly  autborlzed,  negli- 
gently, removed,  without  the  knowledge  of  ap- 
pellant, a  part  of  the  roof  of  the  building  and 
failed  to  restore  same  until  after  a  heary 
rain ;  and  that  as  the  proximate  result  of  the 
removal  of  the  roof  and  of  the  failure  to  re- 
store it,  appellant's  stock  was  damaged  in  the 
sum  for  which  a  recovery  was  son^t. 

The  Court  of  Civil  Appeals  certifies  to  us 
the  question:  Does  plalntilTs  petition  state 
a  good  cause  of  action  against  Mrs.  Dffie 
McMahan,  a  married  woman,  or  was  it  sub- 
ject to  a  general  demurrer? 

[1,2]  Under  the  averment  that  Mrs.  Mc- 
Mahan in  person  carelessly  removed  and  fal^ 
ed  to  restore  a  part  of  the  roof  of  the  build- 
ing; proximately  causing  damage  from  rain 
to  appellant's  stock  of  hardware,  she  would 
be  liable  for  a  tort,  independent  of  her  capac- 
ity to  contract  for  repairs,  and  Independent 
of  her  liability  for  an  act  or  omission  of 
agents.  For  a  tortioua  wrong  a  married  wo- 
man must  respond  in  damages,  though  the 
wrong  be  conunitted  in  an  att^pt  to  perform 
a  contract,  whether  binding  or  not  on  the 
married  woman.  26  R.  C.  !«.  768;  Stodc  v. 
Boston,  149  Maaa.  414,  21  N.  E.  871,  14  Ant. 
St  Bep.  430. 

[«]  Our  statutes  dealing  with  tbe  rights  of 


husband  and  wife  have  been  uniformly  con- 
strued as  leaving  the  wife,  as  well  as  the  bus- 
band,  liable  for  the  torts  of  the  wife.  Mc- 
Queen V.  Fulgham,  27  Tex.  464;  Crawford  v. 
Doggett,  82  Tex.  140,  17  S.  W.  929,  27  Am. 
St  Rep.  859. 

[4]  At  common  law  the  wife  had  no  capac- 
ity to  enter  Into  a  contract  HSm  statutes 
creating  and  safeguarding  her  s^wrate 
estate  gave  her  no  goieral  power  to  cwtract 
Kavanaugh  v.  Brown,  1  Tex.  484.  The  act 
of  March  lB,lfi48  (Acta  2d  &  719  empow- 
ered hte  to  contract  d^ts  for  necessaries 
furnished  herself  and  chUdroi  and  for  ex- 
penses to  benefit  her  separata  property. 
Prior  to  1918  there  was  no  other  statutory 
grant  of  power  to  tbe  wife  to  bind  b«rs^ 
personally  by  coatract  Tbe  act  of  1918  (Laws 

1913.  c.  32  [Vernon's  Saylet^  Ann.  dr.  St 

1914,  lurts.  4fl21,  4822,  4824])  eliminated  the 
expxesv  grant  of  eapMdty  to  Incur  obligations 
tor  ecpenses  for  the  benefit  of  her  separate 
property.  Tbe  act  contained  words  which 
seem  to  have  contidued  the  wife's  statutory 
obligation  for  uacesaarles  foruigbed  herself 
and  children. 

The  hlatory  eiC  tha  iSUB  act  repds  the  con- 
dudon  that  it  antborlied  the  wife  to  oontraet 
as  if  free  from  disability,  except  when  ex- 
pressly forbidden.  Both  bouses  passed  the 
act  when  it  did  ccmfar  such  authority.  Be- 
cause of  tbe  Governor's  objections  to  tbe 
policy  of  giving  the  wife  so  wide  a  contrac- 
tual capacity,  the  bill  was  recalled  from  bis 
ofQce;  and  the  manifest  purpose  of  the  radi- 
cal change  in  the  terms  of  the  act  was  to 
dlmiiUsh  the  power  to  contract  which  tbe 
wife  would  bare  bad  under  the  bill  on  Its 
prior  passage.  Red  River  National  Bank  t. 
Fergvaon,  109  Tex.  293,  206  S.  W.  923. 

As  enacted,  instead  of  conferring  on  the 
wife  the  capacity  to  make  all  contracts  not 
specially  Inhibited,  the  act  enlarged  ber 
rights  and  powers;  first,  by  giving  to  her 
"the  sole  management,  control,  and  disposi- 
tion of  ber  separate  property,  both  real  and 
personal,"  subject  to  provisos  as  to  the  In- 
cumbrance, conveyajice,  or  transfer  of  cer- 
tain property ;  second,  by  placing  the  person- 
al earnings  of  the  wife,  the  rents  from  the 
wife's  real  estate,  the  interest  on  bonds  and 
notes  belonging  to  her  and  dividends  on 
stocks  owned  by  her  under  the  control,  man- 
agement and  disposition  of  tbe  wife  alone, 
subject  to  restrictlona  on  incumbrances  and 
transfers;  and,  third,  by  providing  that  the 
specific  items  of  community  property  confided 
generally  to  the  wife's  control  and  manage- 
ment as  well  as  her  separate  property, 
should  not  be  subject  to  the  payment  of 
debts  ccmtracted  by  the  husband.  Tbe  act  al- 
so declared  bank  deposits  to  be  presumptive- 
ly tbe  separate  property  of  the  party  in 
whose  name  they  stood  in  the  dealings  of 
banks  In  honoring  checks  and  orders  on  such 
deposits.  The  act  relieved  all  community 
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property,  exc^t  tbe  peraonftl  earnings  of  the 
wife  and  the  Income,  rents,  and  reveunee 
from  her  separate  property,  along  wtth  the 
husband's  separate  property,  from  being  mb- 
jected  to  the  payment  of  d^ts  contracted  by 
tbe  wife,  except  those  contracted  for  necea* 
sarles  furolshed  Jier  or  her  children,  and,  In 
the  same  connectiDn,  forbade  the  wife  from 
being  Joint  maker  of  a  note  or  surety  ca  any 
obllgatiott  without  the  Joinder  of  bar  bus- 
band. 

As  clearly  stated  by  Mr.  Bishop: 

"Every  statute  carries  with  it  so  madi  of 
collateral  right  and  remedy  as  will  make  its  pro- 
visiona  effectual;  or,  as  Lord  Coke  ezpresaes 
it,  'when  the  law  granteth  any  thing  to  any  one 
that  also  Is  granted  without  which  the  thing 
cannot  be.' "  2  Bishop  on  Iaw  of  Married  Wo- 
men, I  21. 

Ab  Incidents  to  the  wife's  power  of  €S!dlii- 
sive  roanagemmt  and  control  of  her  separate 
^iroperty  and  of  the  spedfled  portions  «f  tbe 
commnnity.  she  became  vested  with  all  sneta 
contractual  power  relative  to  same,  as  is  reit- 
ulsite  to  make  her  power  ^fectual. 

Tbe  right  to  control  and  manage  a  store 
bidldlne  or  an  improved  farm,  and  to  reoeive 
tbe  rents,  wonld  be  or  would  soon  beoome 
TsludesB  If  the  holder  of  the  right  were  de- 
nied the  power  to  make  a  Undlng  rental  con- 
tract and  the  power  to  make  ei^gementa  for 
repairs  or  betterments. 

Tbe  Supreme  Gonrt  of  HUdoIs  decided  that 
an  action  would  Ue  against  a  married  wo- 
man for  work  done  In  the  improvement  and 
cultivation  of  her  farm,  under  a  statute  au* 
thorizlng  her  to  take  the  title  to  real  estate 
free  from  her  husband's  control  and  Inter- 
ference, during  coverture,  and  to  possess  and 
«iJoy  It  as  if  she  were  nnmarrled.  In  the 
course  of  an  instructive  dlsci^ion,  the  court 
said: 

"For,  how  can  she  possess  and  enjoy  a  sepa- 
rate estate  which  is  made  subject  to  her  sole 
control,  tbe  same  as  though  she  were  nnmar- 
ried,  unlefls  she  can  put  it  to  the  same  uses 
that  an  anmarried  woman  might?  An  unmar.- 
ried  woman  has  the  same  legal  capacity,  the 
same  right  of  oontrol  over  her  own  property,  if 
of  full  age,  as  a  man  may  have.  *  *  *  In 
Mitdiell  V.  Carpenter,  50  HI.  470,  the  court 
said:  'It  may  be  said  that  a  married  woman 
cannot  adequately  enjoy  her  separate  property 
unless  she  can  make  contracts  in  regard  to  it. 
This  Is  true,  and  hence  her  power  to  make  f»n* 
tracts  so  far  as  may  be  necessary  for  the  use 
and  enjoymeat  of  her  pRHmrty  must  be  regard- 


ed as  rmiltlng  by  impUeatien  from  the  atatnte. 
If  irtie  owns  houses,  the  most  be  permitted  to 
contract  for  their  repair  or  rental.  If  she  owns 
a  farm,  ahe  must  be  permitted  to  bargain  for 
its  cultivation  and  to  dispose  of  ita  products.* " 
Cookson  T.  Toole,  09  HI.  520,  621. 

The  Supreme  Court  of  Maine  held  that  tbe 
statutory  right  of  a  married  woman  to  "man- 
age" real  estate  included  the  power  to  sub- 
mit to  arbitration  a  question  of  damage  there- 
to.  In  so  holding,  the  court  said: 

"To  mansge  property  is  (vide  Webster^s 
Diet.)  to  condvct  the  concerns  of  it;  axid  the 
power  to  manage  it  must  of  necessity  indude 
the  power  to  make  valid  contracts  respectiiig 
it,  by  means  of  which  she  could  acquire  rights 
against  those  dealing  with  her  in  rel&titm  to 
it."   Duren  v.  Oetcbell,  55  Me.  fts. 

In  Frecking  t.  R(AIand,  the  New  York 
Court  of  Appeals  said: 

"The  sUtuto  of  March  2,  1860^  'eoneemiiig 
the  rights  and  liabilities  of  married  women,' 
provides  that  a  married  woman  may  carry  on 
any  trade  or  business  or  perform  any  labor 
or  services  on  her  sole  and  separate  account, 
and  that  the  eamiogs  therefrom  shall  be  h«* 
sole  and  separate  property.  The  power  of  a 
married  woman  to  make  contracts  relating  to 
her  separate  business  is  incident  to  the  power 
to  conduct  it.  It  cannot  be  supposed  tliat  the 
Legislature,  while  conferring  the  power  upon 
a  married  woman  to  enter  into  trade  or  busi- 
ness on  her  own  account,  intended  that  her 
common-law  disability  to  bind  herself  by  con- 
tract should  continue  as  to  contracts  made  in 
carrying  on  the  business  In  which  she  was 
permitted  to  engage.  The  power  to  oigage  in 
business  would  be  a  barren  and  useless  one 
disconnected  with  the  right  to  conduct  it  in 
the  way  and  by  the  means-  usually  empfoTed." 
53  N.  X.  42& 

The  power  granted  1^  the  statute  to  Mrs. 
McMaban  to  manage  and  control  tbe  store 
building  belonging  to  her  separate  estate, 
and  tbe  reuta  to  be  derived  tberefnwD, 
carried  with  it  the  Inddeutal  and  adlafc* 
eral  power  to  make  a  cmtract  with  ber 
tenant  to  r^alr  tbe  store  building  and  to 
employ  others  to  make  needed  repairs.  She 
would  be  liable  for  tbe  breach  of  ber  contnct 
and  for  the  i^oxlmate  results  of  negligenoe 
on  tbe  part  of  those  emj^oyed  by  her,  without 
protection  from  ber  coverture. 

We  answer  to  the  question  certified  Itiat 
plaintiff's  petition  was  not  subject  to  a  gm- 
vnl  demurrer  in  bdialf  €t  Mrs.  Mt^aban. 
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MILLS  at  al.  V.  MILLS.    (No.  3271;  MotiM 
No.  5091.)* 

(Snptemo  Court  of  Texas.    Jiina  1,  1921.) 

1.  Appnl  and  wTor  <t=>l082(2)  —  SHprane 
C«Hrt  to  wittOBt  JurMloUoB  of  AMlgBmoBts 
af  orror  net  patood  opoa  ky  Coiit  of  Civil 
Appoato. 

'Where  the  Court  of  CStU  ^peala  in  iu 
diBpoBition  of  the  case  £d  not  consider  assign- 
ments of  error  presented  by  appellants  relating 
to  certain  testimoiiy,  the  Supreme  Court  ia 
without  jurisdiction  of  such  aatignments. 

2.  Appoal  aad  arror  «s>iM4-^adgneBt  ro- 
BiaBdlag  to  district  oourt  tnodMed  to  one  re- 
maadlag  to  Court  of  Civil  Appeals  whleli 
tailed  to  paea  on  certain  asslonmeats. 

Where  the  Supreme  Court  has  reversed 
^dgment  of  Court  of  OiTiI  Appeals  and  re- 
manded the  cause  of  the  district  court,  and  It  la 
learned  that  the  Court  of  CStU  Appeals  did 
not  pass  on  certain  assignments  regarding  tes- 
tunony.  the  judgment  reman<£ng  to  the  dis- 
trict court  will  be  i^anced  to  a  remand  to  the 
Court  of  Civil  AawMl"- 

Srror  to  Court  ot  CivU  Anpeals  of  ITlfth 
Sui^rane  Judicial  District 

On  rehearing.  PlainafTs'  and  defendant's 
motions  for  rehearing  overruled.  Former 
jndgment  (228  S.  W.  919)  reversing  Judgment 
of  Court  of  CMl  Appeals  (206  S.  W.  100)  pei> 
mltted  to  stand,  bat  the  remand  to  the  dis- 
trict court  18  changed  to  a  remand  to  the 
Court  of  Civil  Appeals  for  consldwation  of 
assignments  of  error  on  testimony  Questions. 

Shurtleff  &  Cummings,  of  Breckenridge, 
and  Ch&s.  L.  Bla<^.  of  Auatiit,  for  plaintiffs 
In  error. 

Wear  &  Frazler  and  J.  E.  Clarke,  all  of 
Hillsboro,  tor  defendant  in  error. 

PHILLIPS,  C.  J.  In  approving  the  report 
of  tbe  Cimunlsslon  of  Appeals  in  this  case, 
and  in  accord  with  Its  recommendation,  we 
originally  reversed  the  Judgment  of  the  Court 
of  Civil  Appeals  and  remanded  the  case  to  the 
District  Court  for  further  trial. 

[1]  It  has  c<nne  to  our  attention  that  the 
Court  of  Civil  Appeals  In  Its  dlsposltlcm  of 
tlie  case  did  not  con^der  certain  assignments 
of  error  presented  by  the  appellant  there  re- 
lating to  the  admissibility  of  certain  testi- 
mony, but  reversed  the  judgment  of  the  Dis- 
trict Court  upon  another  and  independent 
ground. 

The  Supreme  Court  Is  without  jurisdiction 
of  the  assignments  of  error  relating  to  this 
testimony,  and  the  Court  of  Civil  Appeals 
abonld  not  t)e  denied  the  opportunity  of  de- 
termining thflTFIi 

[2]  Both  mottona  for  rehearing,  filed  re- 
spectiveil7  hg  the  plalntlib  In  errw  and  the 
detokda&t  In  error,  will  be  overruled.  Our 
jndgmait  reversing  the  judgmait  of  the 
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Court  of  Ovll  Appeals  win  stand,  but  In* 
stead  of  the  cause  being  remanded  to  the  Dia* 
trict  Court,  as  was  done  origlnaUyi'  it  will  be 
remanded  to  the  Court  of  ClvU  Appeals  for 
Its  consideration  of  the  asslgnmrats  of  error 
on  the  testimony  questions. 


GARZA  «t  aL  V.  CITY  OF  SAN  ANTONIO 

(No.  230-3409.) 

(Commission  of  Appeals  of  Texas^  Section  B 
June  1,  1S21.> 

1.  Taxation  «s»620-Dellaquent  taxea  oa  tnut 
asaessed  to  butbawt  eaanot  be  enforced 
against  part  of  the  traot  assecsed  In  name 
»f  wifn  for  pert  ef  period. 

The  taxes  for  ten  years  on  five  awes  ol 
land  assessed  as  belonging  to  defendant's  hus- 
band cannot  be  collected  by  foredosing  a  tax 
lien  for  all  of  the  taxes  on  two  of  the  five 
acres  assessed  as  the  property  <rf  defendant 
for  only  six  yeaia. 

2.  Taxatlea  ^esMMS— To  foreoloae  Ilea  for  d»* 
llnqnent  taxes  ninst  alloin  aid  prow  nonpay- 
nteat. 

In,  suits  for  taxes  and  foredoaure  ot  Uens 
therefor^  it  is  essential  to  allege  and  prove, 
nonpayment  and  consequent  delinquencar. 

3.  Taxation  «3»644--A8ee8sneat  roll  not  proof 
of  nonpayment  ef  taxes. 

In  a  suit  to  collect  delinquent  taxes,  a  mere 
copy  of  the  assessment  roll  does  not  prove  non- 
payment. 

4.  Taxation  «=3644— Delinquent  tax  rolls  are 
prima  faoie  evidence  of  nonpayment  of  taxes. 

The  delinquent  tax  rolls  required  by  Stat- 
utes, art.  7685  et  seq..  are  prima  fade  evidence 
of  nonpayment  of  taxes. 

fi.  Appeal  aad  error  «»93t(l)— No  presump- 
tion evidence  snfllcient  to  snppert  Jodgmoat 
Iqr  oonrt  without  Jury,  where  agreed  state- 
ment of  facts  oontalBS  all  the  evidence. 

In  a  suit  for  the  c<dlection  of  delinquent 
taxes  tried  by  the  court  without  a  jury,  there 
is  no  presumptioo  that  there  was  evidence  suffi- 
cieat  to  support  the  judgment,  where  there  is 
Qn  agreed  statement  of  facts  containing  all  the 
evidence;  presumptions  being  indulged  only  in 
the  absence  of  proof  and  not  against  proof. 

6.  Taxation  <3=»647— Description  of  land  order- 
ed to  be  sold  for  taxes  held  insufficient. 

In  a  suit  to  foreclose  a  lieu  for  delinquent 
taxes,  where  the  petition,  in  connection  with 
the  assessment  roU,  described  the  property  as 
containing  five  acres,  a  jndgment  describing  the 
I^nd  as  consisting  of  two  acres  was  not  suffi- 
cient to  Identify  the  property  with  reasonable 
certainty;  the  portion  ordered  to  be  sold  be- 
ing left  almost  wholly  to  inferoiee  and  con- 
jecture. 

7.  Taxation  «336l&— In  aatt  te  recover  delln- 
qnent  taxss  all  legal  reqalrements  mast  be 
strictly  oemplled  with. 

Where  a  state  or  munidpalltr  seeks  to  re- 
cover a  judgment  against  a  citizen  for  taxes. 


>For  other 


>  HUM  toplo  and  KSY-NUMBBR  Ui  all  K^-N  umbered  DlgesU  and  IndMsa 
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hj  Tlrttie  of  whldi  hii  propertr  may  Iw  selxed 
and  lold,  all  legal  requirements  moat  be  atoictly 
eonapUed  wfUi,  and  tb<  rale  applies  with  the 
■une  force  to  the  deworiptlon  «f  the  property 
in  a  judgment  ae  to  proof  of  ncnqMjment. 

Appeal  ftom  Court  of  Civil  i^pesla  of 
Fourth  Supreme  Judicial  District 

Suit  by  the  of  Sau  Autonio  agalust 
Carolina  O.  Oarza  and  husband.  From  a 
Judgment  of  the  Court  of  Civil  Appeals  af- 
Srmlng  a  jadgm«it  for  idainilfl  (214  S.  W. 
488),  defendants  appeal.  Beversed  and  re- 
manded. 

J.  D.  ChUdfly  of  San  Antmdo,  for  appel- 
lants. 

J.  H.  Cunningham  and  R.  J.  McMillan* 
both  of  San  Antonio,  for  appellee.  - 

KITTREIA  J.  TbiB  suit  was  brought  to 
recover  back  taxes  for  many  years  on  prop- 
erty described  as  folio wa: 

"One  tract  «f  land  described  as  old  dty  lot 
No.  A-^  new  dtj  block  No.  A-O,  situated  on 
Traeheert  street,  situated  within  the  corporate 
limits  of  the  city  of  San  Antonio,  in  Bcur 
coouty,  state  of  Tejou."  ^ 

It  Is  alleged  that  said  defendant  Carolina 
O.  Garza  is  now,  and  was  for  tbe  fiscal  years 
mentioned,  the  owner  of  the  hereinafter  de- 
scribed property,  and  the  description  Is  given 
as  above  set  forth. 

The  description  on  nnrendered  roll  for 

1899  is  as  follows:  1  tract  dty  block  A-6 
32x140,  five  acres  Trueheart  Street,  Land 
5000,  Imp.  3000,  total  value  18000.   That  for 

1900  (nnrendered)  is  1  tract  dty  block  A-0 
E.  S.  Trueheart  Street,  five  acres,  and  the 
same  description  and  same  value  as  that  of 
1900  is  used  as  the  basis  of  assessment  on 
down  to  and  including  1008,  or  nine  years. 

For  all  the  years  from  1809  to  1908,  both 
inclusive,  ten  years,  the  property  is  assessed 
as  belonging  to  Leonardo  Garza.  In  the  a»- 
sessmait  blank  or  roll  for  1908  are  these 
words:  'Tor  1909  trans,  to  Carolina  Garza." 

In  1909  the  property  was  rendered  by 
Iveonardo  Garza  for  Carolina  O.  Garza  by 
the  following  description:  1  tract  city  block 
A-6  B.  S.  Trueheart  Street  Feet  front  2 
acres,  former  value  land  $5000,  Imp.  $3000. 
Presmt  value  land  $2000.  Imp.  $3000.  Total 
value  $5000.  On  the  assessment  blank  or 
roll  are  these  words:  "In  1908  Tract  C.  B. 
A-6  Ass'd  to  I-eonardo  Garza,  Sr.,  12/22," 

The  assessment  for  1910  (unrendered)  Is  In 
the  name  of  Carolina  C.  Garza  by  the  fol- 
lowing decicrlptloD :  1  tract  dty  block  A-6 
E.  S.  Trueheart  2  acres  land  $3000.  Imp. 
$3060.  Total  value  $6050. 

The  property  was  unrendered  for  1911. 
'.Vhe  description  was  the  same.  Total  value 
$6000.   Carolina  C.  Garza  named  as  owner. 

The  assessment  in  1912  as  to  own«,  de- 
scriptlm*  and  value  was  tbe  same  as  tot 


For  1913  Carolina  C.  Gaiza  Is  named  as 
owner,  and  the  rendition  was  by  Leonardo 
Garza  as  1  tract  city  block  A-6  E.  S.  True- 
heart  Feet  front  2  acres,  land  $3000.  Imp. 
$3000.   Total  value  $6000. 

For  1914  Canrilna  C  Garsa  Is  named  as 
owner,  and  the  property  is  described  as  fol- 
lows: 

Lot  No.  1,  tract  A-2  Qty  block  A~«  B.  S. 
Ave.  D.  Feet  front  2  acres.   Former  Talue 
land  $3000.   Imp.  $200. 
Present  value  laud   $7170  Imp.  I.  D. 

8180  $2010  6 
Total  value  10220 

The  taxes  alleged  to  be  due  and  alleged 
not  to  have  been  paid  were  for  tbe  several 
years  stated  as  follows:  For  1899,  $136lOD; 
1900,  $136.00;  1901,  $133.60;  1908,  $U6.40; 
1902,  $133.60;  1003,  $140.00;  1904,  $145.70; 
1905.  $135,60;  1006,  $135.40;  1907,  $128.40. 

It  will  have  been  seen  from  tbe  stat^ent 
above  made  that  up  to  and  loclodlng  1906 
the  property  described  on  the  assessment 
blank  or  roU  was  assessed  as  bdongtng  to 
Leonardo  Garza,  and  the  quantity  was  given 
as  five  acres.  For  and  including  1900  down 
to  and  indudii^  1014  the  property  was  as- 
sessed as  belwiging  to  Carolina  O.  Qazza, 
and  the  qnanti^  was  named  as  two  acres. 
Hie  taxes  alleged  to  be  due  and  unpaid  for 
tbe  respective  years  after  1908  are  In  tbe 
amounts  as  follows:  For  1900,  $71.35;  1910; 
$87.40;  1911,  $92.88;  1912,  $96^;  1913, 
m.80 :  1914,  $148.76. 

Judgment  was  rendered  against  Carolina  G. 
Gansa,  Jcdned  pro  fonna  by  htx  bnsband. 
Leonardo  Garza,  tor  the  taxes 


"that  certain  tract  of  land  fronting  on  True- 
heart  street  wiUiis  the  corporate  limits  of 
the  city  of  San  Antonio,  Bexar  county,  Tex., 
and  sTfuated  In  dty  block  A-6,  consisting  of  two 
acres  of  land," 

The  amount  of  taxes  named  In  the  jndg- 
m^t  Is,  for  each  year  from  1899  to  1914, 
both  Inclusive,  ocacUy  the  amounts  alleged 
in  the  petition. 

It  was  further  adjudged  that  the  plaintilTs 
recover  of  Carolina  C.  Garza,  Joined  pro 
forma  by  her  husband,  Leonardo  Gnrea,  Sr., 
penalties  at  the  rate  of  10  per  centum  per 
annum,  and  interest  at  the  rate  of  6  per  cent- 
um per  annum,  etc.,  for  the  fiscal  years  1899 
to  and  Indnslve  of  tbe  fiscal  year  1914,  In 
tbe  total  amount  of  $3,1^.59. 

[1]  As  has  been  shown,  from  1899  till  and 
Including  1908  the  property  was  assessed  for 
taxes  as  five  acres  belonging  to  Leonardo 
Garza,  while  from  1909  to  and  Induding  1914 
it  was  assessed  and  taxed  as  two  acres  be- 
longing to  Carolina  0.  Garza.  plalnUflT  In  er- 
ror; yet  Judgment  for  the  entire  taxes,  p«i- 
altles,  and  interest  was  rradered  against 
plaintlfT  In  error,  and  ber  two  acres  ordaed 
to  be  sold  for  the  payment  of  tbe  taxes  on 
tbe  entire  1It«  acres,  IndndSng  those  yfbUlk 
accrued  for  ten  years,  before^  so  far  aa  tbe 
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record  reveals,*  sbe  had  any  interest  In  any 
part  of  the  property. 

Sncli  randitlOD  ot  Jadginrat  la  not,  In  dl> 
rect  terms,  made  the  tMUtlB  ot  complaint  In 
the  application ;  bat  attentloo  la  called  to  It, 
to  the  end  tbftt  tbe  error  majr  not  N>  again 
made. 

Assuming,  for  the  purpose  of  argument, 
that  the  descr^tlon  Is  sufficient,  and  that 
proof  of  nonpayment  of  the  taxes  had  been 
mad^  It  Is  clear  to  our  minds  that  the  taxes 
ft>r  ten  years  on  five  acres  of  land  belonging 
to  Leonardo  Garza  cannot  be  collected  by 
foreclosing  a  tax  Hen  for  all  of  the  taxes  on 
two  acres,  which,  so  far  as  the  record  re- 
reals,  bad  been  assessed  as  the  property  of 
Carolina  Garza  for  only  six  years. 

[2,  3}  The  drst  assignment  of  error  In  the 
application  Is,  in  substance,  that  in  suits  for 
taxes  and  foreclosure  of  Hens  therefor  it  is 
essential  to  recovery  to  not  only  allege  but 
prove  the  nonpayment  and  consequent  delin- 
quency. The  proposition  is  sound,  and  the 
assignment  Is  well  taken. 

There  is  not  a  word  of  testlmctny  in  the 
statement  of  facts  to  tbe  effect  that  the  taxes 
had  not  been  paid,  nor  Is  there  any  evideDce. 
direct  or  inferential,  that  tbe  taxes  on  the 
other  part  of  the  five  acres  had  been  paid. 

The  statement  of  facts  consists  of  two 
parts:  Birst,  certified  copies  of  assessments 
fyc  the  several  years,  as  atmve  set  forth. 
Second,  certified  coiHes  of  the  various  ordi- 
nances whldi  were  from  year  to  year  en- 
acted by  tlift  dty  council,  under  and  by  virtue 
of  which  tbe  property  was  assessed  for  taxa- 
tion. 

ManlfBStly  a  men  copy  at  assessment 
roll  does  not  prove  noi^ym^t  The  real 
defendant,  Carolina  Oarza,  and  ttie  nominal 
defendant,  Leonardo  Garza,  both  filed  doiial 
of  the  auctions  ot  the  petitltm,  and  there- 
by the  plalntUfs  were  put  to  the  necessity 

proving  ttonpBsrment 

In  Clegg  T.  State.  42  Tex.  611,  Justice 
Hoore  said: 

bare  fftct  of  the  assessment  of  the 
tsx"  does  not  "authorise  salt  (or  its  coneetion. 
Tbls  cannot  be  done  until  the  taxpayw  is  In 
default  by  Us  failure  to  pay." 

It  is  ftmdamental  and  elementary  that, 
baring  alleged  nonpayment  as  an  essential 
prerequisite  to  recovery,  the  plalntlfb  were 
bound  to  prove  the  allegation. 

In  Hender8<Hi  t.  White,  69  Tex.  KM,  6  8. 
W.  374.  Chief  Justice  WlUie  said: 

"It  sboold  be  made  dear  that  the  taxes  had 
not  been  pidd,"  and  the  (act  should  not  "be  left 
to  inference  or  oonjectnre." 

[4]  It  has  been  held  in  this  state  tiiat  when 
tbe  delinquent  tax  rolls  required  by  statute 
(Rev.  8t  19U,  art  7685  et  seq.)  to  be  made 
out  are  offered  In  evidence,  they  are  prima 
fade  evidence  of  nonpayment  (Rouse  v;  State, 
S4S.W.32;  Watkins  T.  State,  61  S.  W.  632) ; 


but  no  audi  delinquent  rolls  are  oflared  in 
evldaioe.  Indeed,  there  is  absolutely  no  evi- 
dence except  the  copies  of  the  assessments 
and  of  tbe  ordinances. 

[5]  Defoidants  in  error  In  their  brief  pre- 
sent the  oontentitni  that  It  will  be  presumed 
there  was  evidence  sufficient  to  support  the 
Judgment  when  the  case  Is  tried  before  the 
court  without  a  jury.  The  proposition  is 
sound  when  there  Is  no  statement  of  facts, 
tnit  where  there  is  a  statement  of  facts  which 
(as  In  the  present  case)  It  is  agreed  contains 
all  the  evidence  heard,  we  cannot  presume 
that  to  be  a  fact  which  the  record  before  us 
shows  is  not  a  fact.  As  is  said  in  Withers 
T.  Pattezson.  27  Tax.  496,  S6  Am.  De&  643: 

"Presumptions  are  indulged  In  the  absence  of 
proof  and  not  against  proof." 

[I]  rtbe  second  assignment  of  error  is  to 
tbe  effect  that  the  desczlption  of  the  prop- 
erty on  the  assessment  rolls  in  the  petition 
and  in  the  Judgment  is  insufficl^t  to  idoitity 
the  property,  proposition  presotts  a 

question  by  no  means  tne  from  difficulty. 
Tbe  iwoperty  is  described  in  tbe  petltloi  as; 

"One  traet  of  land  described  as  old  dty  Mock 
No.  A-^,  new  dty  block  A-6,  sttoated  on  True- 
heart  stre^  situated  wltUn  the  corporate  lim- 
its of  the  dty  of  San  Antonio,  Bexar  cowMr, 
state  ot  Texas.** 

That  descrlptl<ni  la  definite,  and  tbe  mean- 
ing it  conveys  is  that  old  Mock  A-6  and 
new  dty  blodc  A-6  are  the  same,  and  that 
llie  whcrte  block  was  meant;  and  when  read 
In  connection  with  the  assessment  it  meant 
the  block  contained  five  acres. 

The  description  In  the  Judgment  Is: 

"That  certsin  tract  ot  land  fronting  «n  True* 
heart  street,  within  the  corporate  limits  of  the 
dty  of  Saa  Antonio,  Bexar  county,  Tex.,  and 
situated  In  dty  Uoek  A-6^  consisting  of  two 
acres  of  land.** 

The  Inquiry  Inevitably  suggested  Is,  "What 
two  acres?"  and  the  record  furnishes  no  an- 
swer. 

Bepeatedly  the  property  is  described  In  the 
assessment  as  "cfly  block  A-6,  east  side  True- 
heart  street,  five  acres,"  but  there  Is  nothii^ 
In  the  statement  of  facts  or  in  the  judgment 
to  show  what  two  acres  of  the  five  were 
foreclosed  on  and  ordered  to  be  sold.  There 
are  no  means  of  Identification  pointed  out  or 
furnished  by  the  evldoice  before  us. 

In  tbe  case  of  Hraiderson  v.  White.  68  Tex. 
104.  6  S.  W.  374,  the  land  was  assessed  as 
160  acres  belonging  to  unknown  owners.  One 
Heath  paid  half  the  taxes  due.  Tb%  deed 
under  which  appellant  claimed  purported  to 
convey  to  his  grantor  all  the  100  acres  ex- 
cept what  Heath  had  paid  the  taxes  on. 

The  Suprane  Oonrt  says: 

"It  is  Impossible  to  tell  what  particular  por- 
tion of  the  land  was  sold  for  tiie  half  of  the 
taxea  that  were  unpaid.  •  •  *  We  do  not 
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know,  except  firom  oonjecture  or  faifOTenec,  tliat 
HeaOi  paid  taxei  upon  a  portion  of  tho  land 
owned  b7  himself.  *  *  *  Such  doubta  ahonld 
not  exbt  in  the  caee  ol  a  tax  sale.  If  land  ia 
sold  for  the  taxes  due  upon  it,  there  sboald  be 
no  doubt  that  the  land  eold  and  the  land  aaseaa- 
ed  are  identically  the  same;  and,  further,  it 
should  be  mode  clear  that  the  taxes  had  not 
been  paid,  and  neither  of  these  facta  should 
be  left  to  inference  or  eonjectoro.** 

As  has  been  said,  the  deacrlitttcHi  In  thepetl- 
tlon,  taken  In  connection  with  tha  assessment 
up  to  and  Inclading  1908,  indicates  that  city 
lot  No.  A-6  contained  five  acres,  while  the 
decree  refers  to  two  acres  In  dty  block  A — 6, 
but  what  two  acres  Is  left  wholly  to  'infer- 
ence and  conjecture." 

In  the  oplDl<Hi  of  the  Court  of  Civil  Ap> 
peals  the  cases  of  Slaughter  t.  City  of  Dal- 
las, 101  Tex.  315,  lOT  S.  W.  48,  and  City  of 
San  Antonio  r.  Terrlll,  202  S.  W.  381,  are 
cited.  We  have  carefully  examined  both 
cases;  also  the  case  of  Hermann  v.  Ukois,  90 
Tex.  448,  39  S.  W.  282,  cited  In  the  Slaughter 
Case.  Both  of  the  cases  involved  suits  for 
taxes,  and  the  defense  was  based  on  in- 
validity of  the  assessments  for  want  of  suffi- 
cient description.  The  description  In  both 
cases  was,  under  the  facts,  held  to  be  auflB- 
dent,  end  we  see  no  reason  to  question  the 
correctness  of  the  holding;  but  in  the  in- 
stant case  we  are  not  called  upon  to  pass 
upon  the  Qu^tlon  of  the  validly  or  Invalid- 
ity of  assessments. 

The  question  presented  in  the  record  be- 
fore us  Is  whether  the  Judgment  of  fore- 
closure identifies  the  land  foreclosed  on  as 
fbe  lahd  described  In  the  petition. 

It  is  necessary,  of  course,  to  examine  the 
assessments  as  they  appear  in  the  statement 
of  facts,  and  when  we  do  so  we  find  ttiat  for 
ten  years  the  property  was  assessed  as  five 
acres,  the  property  of  Leonardo  Oarza,  and 
at  the  end  of  that  time  and  for  six  years 
later  is  assessed  against  plaintltt  In  MTor 
as  two  acres,  but  no  deed  or  any  parol  tes- 
mony  is  offered  to  show  what  two  acres  is 
meant,  and  the  two  acres  are  not  described 
by  lines,  or  shape  or  bonndhrles  of  cootigu- 
ooB  lots  or  blocks,  or  In  any  other  way  that 
would  enable  any  purchaser  to  segregate 
them  from  the  rest  of  the  five  acres.  The 
law  applicable  to  the  qnestlffia  la  abitad  in 
87  Cyc  p.  ISlS,  as  follows: 


tsx  Jndgnnit  •  •  •  partlodar 
must  contain  sncfa  a  description  of  land  affect- 
ed as  will  saAoe  to  idratify  H  with  reaaooable 
certainty,  and  the  descriptloa  mnat  coaraapoad 
with  that  In  ttie  pctitin  at  least  so  fkr  as  ts 
show  that  the  aame  ttset  or  parcel  of  land  was 
intended." 

It  is  obvious  that  the  Judgment  In  the  rec- 
ord before  us  does  not  meet  such  require- 
ment, nor  are  there  in  this  case,  as  there 
was  in  each  of  the  cases  referred  to  above, 
any,  ,so  to  speak,  assisting  facts  or  data  to 
so  guide  and  direct  any  person  as  to  enable 
him  to  locate  the  lines  and  boundaries  of  the 
two  acres  which  were  part  of  the  five  whldi 
were  assessed  as  the  property  of  Leonardo 
Garza. 

[7]  We  are  of  tbe  opinion  that  the  descrip- 
tion in  the  Judgment  is  wholly  Insufficient,  In 
that  what  land  is  foreclosed  on  and  ordered 
to  be  sold  Is  left  almost  wholly  to  "infer- 
ence and  conjecture."  It  Is  established  law 
that  where  the  state  or  any  munldimlity  re- 
sorts to  the  courts  to  recover  a  Judgment 
against  a  citizen  for  taxes,  by  vlrtae  of 
which  the  property  of  the  dtisen  may  be 
seized  and  sold,  all  legal  requirements  must 
be  strictly  complied  with.  Henderson  t. 
White,  supra. 

As  has  been  held  by  the  Gonrt  at  Errors 
and  Aroeals  ot  New  Jersey: 

"Statotas  dero^toiy  to  tke  ri^ts  of  proper* 
ty,  or  that  take  away  die  estate  of  a  dtiza, 
are  to  be  eonetmed  strictly."  Taxpayers*  Pro- 
tective Abb'd  v.  Ejrkpatrick,  40  N.  /.  Bq.  66, 
41  N.  J.  Eq.  847,  7  AtL  631. 

The  rule  of  law  so  laid  down  applies  with 
the  same  force  to  the  matter  of  a  description 
in  a  Judgment  as  it  does  to  the  matter  of 
proof  of  nonpayment  of  the  taxes  sued  for. 

We  recommend  that  the  Judgments  of  the 
district  court  and  Court  of  Civil  Appeals  be 
reversed,  and  tbe  case  be  remanded  to  the 
district  court  to  be  tried  In  aocordance  with 
Oils  oi^nlfHi. 

PHILLIPS,  0.  7.  The  Judgment  reocnn- 
mended  in  the  report  of  the  Commission  ot 
Appeals  Is  adopted,  and  wUl  be  entered  as 
tbe  Judgment  of  the  Supreme  Court 

We  approve  tbe  holding  of  the  Graunlatfon 
of  Appeals  on  the  qoestlonB  dlsGOSsed  In  Its 
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OAWTHORN  V.  CITY  OP  HOUSTON. 

(No.  233-3416.) 

(CommiHstoD  of  Appeals  of  Texas,  BeetioQ  B. 
Jane  1,  1081.) 

I.  Mailelpal  oonMratloia  ^742(4)— Rwiiln- 
nent  of  90  diora*  notioo  of  lajmy  to  aiayor 
and  oounolt  nnst  ba  allegad  If  applleabla,  ub- 
lesa  walvadt  or  the  elty  oatoppod. 

Under  Houaton  Cit7  Charter,  art.  9,  I  11, 
requiring  a  partj  Injared  in  perBoo  or  property 
to  give  the  mayor  and  council  written  notice 
thereof  within  90  days,  notice  la  a  condition 
precedent  to  right  of  action,  bo  that  plaintifFs, 
suing  the  city,  mast  affirmatively  allege  the 
preacribed  notice.  If  applicable  to  the  facts 
pleaded,  unless  the  city  haa  waived  the  charter 
proWaiou  or  become  estopped  by  its  offlccra' 
actions  from  asserting  it. 


S;  Maaldpal  oorpwatlow  ^741  (l>-Cliartor 
raqalrtag  Ia|ire4  party  to  phro  90  diora'  no- 
tloe  to  nayor  aad  OMiaoll  bafora  bagloalBB 
•alt  uphold. 

The  proviaion  of  Hooatm  City  Charter, 
art  9.  I  11,  reqalring  pereotta  injured  by  the 
ci^  to  ^Te  the  mayor  and  coandl  notice  with- 
in 90  days  thereafter,  will  be  tlirfield,  and  most 
be  atrictly  complied  with,  and  fa  only  a  pre- 
regnirite  to  the  aaaertlon  In  court  of  a  dalm 
«f  liabiUtr  by  the  tojnred  party. 

5.  Maalcipal  oorponrtlona  «s»74i (O—Chartor 
provMoR  roqalring  aotloo  wlthla  90  days 
after  lajury  appNaa  to  oaa  lajnrad  while  haul. 
iRfl  saad  for  alty. 

In  a  parsonal  Injnry  action  against  the  city, 
where  the  negligence  complaiaed  of  resulted 
In  the  caring  in  of  a  aand  bank  npon  the  plain- 
tiff while  he  was  haoliog  aand  for  the  city, 
Houston  Cit7  Charter,  art  9,  1  11,  reqnirinv 
siTinf  of  notice  to  mayor  and  oooncU  .within 
80  days  after  injury,  la  applicable. 

4.  Mualelpal  oorporatlons  ^=9741  (l)--Roqalro- 
meat  of  notice  of  Injury  appflea  to  Mty  am- 
ployaea. 

The  proTJalon  of  Houaton  City  Charter, 
art  9,  I  11.  before  saing  the  dty  within  90 
days  after  personal  Injury,  that  par^  ahall 
hsTO  tlie  mayor  and  dty  council  notified  of 
the  injury,  Is  in  derogation  of  common  law,  and 
should  be  construed  with  reaaonable  atrictness, 
and  appUea  to  dty  cmployeea  aa  wen  aa  others. 

6.  Maalcipal  eorporatlOBa  «=»733(l)— In  haai. 
lag  aand  and  sdjasttnp  damagas  for  Injariaa 
to  one  therein  oigaged,  the  dty  acta  In  Ha 
proprietary  oapadty. 

In  hauling  sand  with  Its  teams  and  diatrib- 
oting  It  generally,  the  city  of  Houston  was  un- 
doubtedly scting  In  Its  proprietary  capacity, 
and  in  adjuating  claims  for  damagea  ariatng 
therefrom  it  continoea  to  act  In  that  capadty. 
and  tiie  conrta  recognised  the  Aattnction  be* 
tween  proprietary  and  goremmental  capadty. 

6.  Msnlelpal  oorporatlona  ^=3741  (3)-~Mayor 
and  eesodl  «iv  waive  atriol  cooipllanea  with 
prevlafee  ra^slriag  noltea  of  peraopal  Injary 
before  bringing  salt 

The  mayor  and  comnriaaloners  of  tlie  dty 
of  Houston  are  not  prohibited  from  waiving 


the  leqidmdkaiit  of  Oharter,  art.  9^  |  11,  that 
a  partr  injured  through  the  cUy*s  negligence 

must  notify  the  mayor  and  dty  coundl  within 
90  days  thereof  as  a  prerequisite  to  bringing 
suit,  and  they  ehonld  be  permitted  to  do  so,  a 
waiver  being  the  Tolimtary  relinquishment  of 
a  known  right 

7.  Munldpal  oorporatlona  «=>742{6)— Wheth< 
ar  city  eommlaslonor  waived  atrlet  oomplU 
anoa  with  oharter  provision  for  notlee  of 
peraonal  Injury  held  a  Jnry  question. 

In  an  action  against  the  City  of  Houston 
for  personal  injuries,  whether  tiie  acts  of  s 
commissioner,  acting  for  the  mayor  and  coun- 
cil, constituted  a  waiver  of  strict  compliance 
with  Heonton  Oharter,  art  9.  i  11,  requiring 
notice  to  mayor  and  coondl  of  peraonal  injury 
within  90  days  as  a  prerequiaite  to  a  ault,  is  a 
question  which  plaintiS  was  entitled  to  have 
submitted  to  the  Jury. 

8.  Manlolpal  oorporatlona  «=»74l(3)-^  esn- 
mlasloaer  as  ageat  for  eonmlaaloners  and 

mayor  may  waive  atrlet  MMpHaneo  with  ebar- 

ter  provision. 
A  dty  commtadoner,  t>eing  authorised  l»y 
the  mayor  and  cpmmissioners  to  approach  a 
claimant  for  peraonal  injuries  and  offer  him  a 
compromise  and  invite  him  to  their  office  to 
discuss  It.  may  be  deemed  authorized  to  waive 
strict  compliance  with  Houston  Ci^y  Charter, 
art.  9,  S  11,  requiring  notice. 

9.  MnnMpnl  sarporationa  «=»74l  (39~City 
held  estopped  by  oondoet  of  Ita  offloera  from 
rsqnlrlng  atriot  ssmpllasee  with  charter  pro. 

vision. 

Whether  or  not  the  mayor  and  eonndl  In- 
tended to  waive  strict  compliance  with  Houston 
City  Charter,  art  9,  |  11,  requiring  notice 
within  90  days  after  injury,  where  the  msyor 
and  commiseionera,  through  their  agent,  one 
of  the  commissioners,  so  conducted  themselves 
so  as  to  lull  claimant  into  a  sense  of  security 
and  cause  him  to  tliink  they  were  waiving  such 
charter  provision,  the  dty  is  estopped  to  as- 
sort noncompliance  therewith. 


Brror  to  Court  of  Civil  Appeals  of  Ninth 
Supreme  Judicial  District. 

Action  by  J.  H.  Gawtaioni  against  the  City 
of  HovBton.  From  a  Judgment  snstalning  a 
general  d«Qiirrer  to  plaintlirs  petition,  the 
plaintiff  appealed  to  the  Court  of  Civil  Ap- 
peals, which  affirmed  the  Judgment  (212  9. 
W.  796),  and  the  plaintiff  brings  error.  Judg- 
ments of  the  district  court  and  Court  of  Civil 
Appeals  reversed,  and  cause  remanded  to  the 
tormet  for  trial  tn  conftmnlty  with  opinion. 

Bowa  ft  Ea7i  Of  HoastoD.  fW  plaintiff  in 
error. 

W.  J.  Howard,  of  Houston,  for  defendant 
In  OTXor. 

POWELUJ.  Tldalsanartloatndamaces. 
instituted  in  the  district  court  of  Harris  coun- 
ty, Tex.,  by  J.  H.Oairtlwm  against  the  dty  of 
Houston,  in  whldi  the  idalntlfr  sought  Judg- 
moit  In  tha  sum  of  $80,000  for  alleged  person- 
al injuries  sustained  by  blm  on  ot  about  June 
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13,  1939, 'u  tb»  result  of  AetaOanVM  negU- 
gence.  The  original  petition  1b  copied  In  full 
Id  tile  otdnlon  of  the  Court  of  Olvil  An»eala, 
and  no  useful  purpose  would  be  Bubaerred  by 
redtal  of  detaUa  here,  especially  as  tb^  hare 
no  Important  bearing  upon  the  oontrolUng 
questions  on  Uils  eppeaL  Suffice  It  to  say 
tiiat  Gawthoni  was  an  emi^oyee  of  the  city, 
driTing  a  wagon  which  was  engaged  In  haul- 
ing sand  from  a  sand  hank  belonging  to  said 
dty,  and  dlsti^tlng  such  sand  to  various 
parts  of  the  municipality  as  needed;  that, 
while  loading  bis  wagon  <me  day,  the  sand 
bank  caved  in  tm  him,  resulting  in  his  swions 
injury.  The  petition  wos  In  the  usual  form 
of  an  acUon  for  damages  for  personal  !&• 
Juries  resulting  from  negligence. 

The  defendant  In  error  Interposed  tile  fM- 
lowlng  donurrers  to  plaintiff's  (nlglnal  peti- 
tion, to  wit: 

"I.  Now  come  the  defendants,  and  with  leave 
of  court  file -this  their  firBt  amended  original 
answer,  and  as  in  their  ori^^nal  answer  demur 
to  plalntlCTa  petition  that  the  same  shows  no 
cause  of  action  against  them,  and  of  this  they 
pray  Jud^ent. 

"IT.  For  farther  demurrer  those  defendants 
would  show  that  by  the  provisions  of  section 
11,  article  IX,  of  the  City  Charter  of  the  City 
of  Houston,  ,it  is  provided  that  as  a  condi- 
tion  precedent  to  liability  notice  of  daim  for 
duaages  shall  be  i^iven  tiie  as  therein  pro- 
vided, and  plaintilTs  petition  wholly  foils  to 
show  any  such  notice  was  given." 

Section  U  of  artlde  8  of  the  <diartw  of  said 
cStf  Just  referred  to,  and  which  Is  all  impor- 
tant In  this  opinion,  reads  as  follows: 

"Sec.  11.  Before  the  dty  of  Houston  sbaU 
be  liable  for  damages  for  personal  Injuries  of 
any  kind,  or  for  injuries  to  or  destraction  of 
property  of  any  kind,  the  person  injured,  or 
the  owner  of  the  property  injured  or  destroyed, 
or  some  one  In  his  behalf,  shall  give  the  mayor 
and  city  council  notice  in  writing  of  such  injury 
or  destruction,  duly  verified,  within  ainf^ty  daya 
after  the  same  has  been  sustained,  stating  in 
BOcli  written  notice  when,  where,  and  how  the 
fnjnry  or  destruction  occurred,  and  the  appar- 
ent extent  tiiereof,  the  amount  of  damages  sns- 
tained,  the  amount  for  which  clamant  will  aet- 
tie,  the  actual  residence  of  the  claimant  hy 
street  and  number  at  the  date  the  claim  is  pre- 
seated,  snd  the  actual  residence  of  such  daim- 
ant  for  six  months  immediately  preceding  the 
occurrence  of  such  injuries  or  destrttctloo,  and 
the  names  and  addresses  of  the  witnesses  upon 
whom  he  relies  to  establish  bis  claim,  and  a 
failure  to  so  notify  the  mayor  and  city  council 
within  the  time  and  manner  specified  herein 
shall  exonerate,  excuse,  and  exempt  tiie  dt7 
from  any  liability  whatsoever.  •  • 

The  dty,  also.  In  Its  answer,  jq>ed&lly 
pleaded  the  provisions  of  said  section  of  the 
dty  charter,  and  alleged  failure  on  the  part 
ot  Cawthom  to  comply  therewith,  and  d»- 
nled  any  llaUUty  to  him  In  consequeuce  of 
such  failure. 

By  way  of  repllcatton  to  said  demurrers 


and  plea  of  deCendanti  In  wror  Oawtluxii 
pleaded  an  foUowa: 

"I.  That  the  provisions  of  the  dty  charter 
of  the  dty  of  Houston  pleaded  by  the  defend- 
ant in  paragraph  1%  of  Its  said  snswer  have 
no  appUcatioD  to  an  Injiuy  sodi  as  snstsinod 
if  the  plaintiff,  wherein  tiie  acta  of  the  de- 
fendant were  the  direct  and  proximate  cause 
of  said  injury  as  set  forth  by  plaintiff  in  his 
original  petition. 

"U.  That  the  provisions  of  the  City  Charter 
of  the  City  of  Houston  pleaded  by  the  defend- 
ant in  paragraplis  I,  II  and  IH  of  said  answer 
were  waived  as  a  condition  precedent  or  a  pre- 
requisite to  the  defendant's  liability  In  this 
cause,  because  the  defendant,  acting  by  its  au- 
thorized agents  and  one  of  Its  commissioners. 
Matt  Drenan,  shortly  after  the  plaintiff  had 
sustained  the  Injuries  complained  of  in  his 
original  petition,  and  within  ninety  days  ofter 
said  injuries  were  inflicted,  knowing  and  being 
fuDy  advised  as  to  the  cause,  nature,  and  ex- 
tent ot  tiie  plaintiff's  injuries,  visited  the  plain- 
tifl  for  tiie  purpose  of  offering,  and  did  offer, 
to  the  plaintiff  a  written  instrument  for  the 
i^aintiff  to  sign,  which  paper  rdated  to  tiie 
injuries  of  plaintiff  and  eompensation  In  money 
to  plaintiff  by  reason  thereof  with  authority 
from  the  BUfor  and  eommiasioners  so  to  do, 
and  also  said  commisnonera  invited  plaintiff  to 
appear  l>efore  the  commisaioners  while  in  ses- 
sion with  a  view  of  adjusting  and  settling  for 
a  consideration  said  Injuries,  and  which  the 
plaintifF  attempted  to  do,  but  was  unable  to 
get  said  commissioners  together  at  the  time 
agreed  upon  although  the  said  mayor  and  com- 
missioners, at  varioQS  and  sundry  times,  agreed 
to  take  Qp  19ie  jAtantitPt  daim.  and  see  what 
could  be  done  for  him,  all  of  which  was  within 
00  days  from  the  infiiction  of  said  Injuries,  and 
then  and  thereby  the  defendant  waived  aaid 
notice,  and  became  estopped  from  the  operation 
thereof  In  its  favor. 

"m.  Plalntflf,  further  pleading  herein,  says 
that  defendants  are  estopped  from  now  here 
pleading  the  said  charter  provision  requiring 
the  plaintiff  to  give  the  said  ninety  days*  no- 
tice of  his  claim  for  injuries,  as  alleged  by  him: 

"1st  By  reason  of  the  facts  alleged  in  his 
petition. 

"2d.  By  reason  <tf  the  foregoing  facts  here- 
in alleged. 

This  plaintiff  lere  and  now  allegea  that 
said  defendant's  officers,  knowing  of  plsintiff's 
injury  as  alleged,  and  knowing  his  Ignorance  of 
said  diarter  provision,  throivh  its  officers. 
Matt  Drenan,  one  of  its  conmissionera,  and 
other  officers  and  agents  of  the  defendant  litj 
of  Houston,  frandulently  put  the  plaintiff  off 
from  time  to  time,  leading  him  to  beUeve  that 
they  would  compensate  him  for  the  injury  sns- 
tained  by  him,  ontil  said  ninatr  days  had  ex- 
pired from  the  date  of  said  injury,  and  hr  rear 
soa  of  which  said  facta  the  said  defendant  dty 
of  Houston,  and  its  offlcersi  defradants  herein, 
are  now  here  estopped  from  i^eading  aaid  char- 
ter provision  or  now  ri«iinfag  any  benefit  or 
right  thereunder.** 

Upon  consideration  of  the  pleadings  alMve 
outilned,  the  d^'s  general  demurrer  was 
sustained.  Cawtbom  failed  to  amoid,  aad 
the  court  dismissed  hia  suit    Plain  tiff  la 
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error  prosectited  bis  appeal  to  the  Court  of 
Civil  Appeals,  which  conrt  affirmed  ttie  Judg- 
ment of  the  trial  court.   See  212  S.  W.  79fF. 

Cawthom,  in  due  coarse,  filed  itraUcatlon 
In  the  Supreme  Court  for  writ  of  «ror,  whldi 
was  giranted. 

[(]  The  charter  of  the  dty  of  Houston  Is  a 
special  one,  granted  by  the  Le^slatare  of 
Texas,  and  Its  provlsloos  hare  the  same  ef- 
fect as  other  statutes  of  the  state,  and  the 
public,  as  well  as  the  courts,  must  take  notice 
of  them.  The  section  in  question  is  a  condi- 
tion precedent  to  the  right  (rf  action,  and  It 
Is  incumbent  on  the  plalutlff  to  afflrmatlrely 
allege  the  giving  of  the  prescribed  notice. 
See  Dillon  on  Municipal  Cwporatlons  (5tb 
Ed.),  3  1618;  Cft7  of  Dallas  t.  Shows,  212 
S.  W.  633. 

It  was  uecessar;,  therefore,  to  plead  com- 
pliance with  this  provision.  If  the  latter  ap- 
plied to  a  state  of  facts  as  pleaded  here,  un- 
less said  provision  of  the  charter  was  waived 
by  tile  city,  or  the  latter  was  estopped  from 
asserting  it  by  reason  of  the  action  of  Its 
(^cers.   Did  It  so  apply? 

[2]  It  Is  conceded  by  all  parties  hereto 
that  charter  provisions  llhe  the  one  now  un- 
der discussion,  and  which  obtain  in  practical- 
ly all  the  larger  cities,  have  been  uniformly 
nph^d.  Mot  only  so,  but  the  higher  courts 
have,  almost  without  exception,  required 
strict  compliance  therewith.  Numerous  au- 
thorities from  all  the  states  could  be  cited, 
but  we  content  ourselves  with  referring  to  a 
few  In  Texas,  as  follows:  Parsons  v.  City  of 
Ft.  Worth,  26  Tex.  Civ.  App.  273, 63  S.  W.  889; 
Lube  V.  City  of  El  Paso  (Civ.  App.)  60  S.  W. 
S63;  Bnglish  v.  City  of  Ft  Worth  (Civ.  App.) 
XS2  8.  W.  170;  City  of  Ft.  Worth  v.  Shero, 
1«  Tex.  Civ.  App.  487,  41  S.  W.  704  (writ  of 
error  denied  by  the  Supreme  Court);  City 
of  Dallas  V.  Shows,  212  S.  W.  633. 

McQullUn  <m  Municipal  Corporations,  | 
2716,  says  In  this  connection: 

"Such  requiremeDts  are  enacted  In  further- 
ance of  tlis  pnbHc  policy,  and  their  object  and 
purpose  is  to  protect  tite  mniddpality  from 
the  expense  of  needless  IttigatlOD,  and  give  it 
the  opportunity  for  inyestigatioD,  and  allow  it 
to  adjust  differences  and  settle  daims  without 
suit" 

Thla  eminent  authority  might  have  added, 
as  some  others  do,  that  such  provisions  also 
enable  the  cities  to  get  their  proof  in  hand 
before  the  witnesses  scatter,  and  while  the 
facts  are  fresh  In  their  mlnda.  In  other 
words,  such  notice  aids  the  governing  boards 
of  cities  to  know  the  facts  and  to  pay  claims 
without  suit,  where  Just,  or  to  conserve  the 
evidence  for  litigation  where  that  becomes 
necessary.  After  all,  such  notice  does  not 
aflfect  the  question  of  liability  of  the  city  for 
Its  acts.  It  is  cmly  a  prerequisite  to  even 
the  assertion  in  court  of  a  claim  of  liability 
by  tiie  injured  party. 

[I]  But  while  conceding  ttiat,  as  a  gen^eral 


rule,  this  provision  of  the  diarter  is  applica- 
ble end  should  be  enforced,  Cawthom  con- 
tends  that  It  does  not  apply  in  his  case  for 
two  reasons:  (1)  That  the  negligence  com- 
plained of  was  the  act  of  the  city  Itself,  and 
notice  was  unnecessary;  (2)  that  the  city  - 
was  acUng  In  Its  proprietary,  as  distinguish- 
ed from  Its  governmental,  capacity,  and  is 
liable  to  Cawthom  as  an  employee^  Just  as  a 
iwivate  employer  would  be. 

Let  us  consider  said  contentions  In  their 
order.  Counsel  for  Cawthom  seriously 
urged  that,  under  the  decision  of  the  Su- 
preme Court  of  Texas  In  case  of  City  of 
Houston  V.  Isaacks,  68  Tex.  116,  3  S.  W.  693, 
the  prorision  of  the  charter  now  under  dis- 
cussion does  not  apply  to  a  case  where  the 
injury  Is  the  result  of  an  act  of  the  dty  it- 
self. The  case  of  Houston  v.  Isaacks,  supra, 
announced  a  correct  principle  of  law,  and  has 
been  often  followed  by  the  higher  courts  of 
Texas.  Hawever,  the  first  case  in  which  the 
Court  of  QvU  Api)cals  of  this  state  bo  con- 
strued said  authority  as  to  uphold  the  con- 
tention now  being  urged  by  Cawthom  was  the 
case  ot  Shows  T.  City  of  Dallas  (Civ.  App.) 
172  S.  W.  1137.  A  writ  of  error  was  granted 
by  the  Supreme  Court  in  this  case.  The  opin- 
ion therein  was  later  written  by  Presiding 
Judge  Sonfleld,  of  Section  A  of  the  Commis- 
sion of  Appeals.  See  City  of  Dallas  v.  Shows, 
212  S.  W.  633.  ID  that  opinion  the  court  says: 

*Trhe  prpriaion  In  defendant's  charter  re* 
quiring  notice  of  the  injury  as  a  eondition  pre- 
cedent to  a  Buit  for  such  injury  Is  valid.  It  is 
wholly  immaterial  that  the  injury  was  the  re- 
sult of  the  act  of  the  city  itself.  City  of 
HotiBton  V.  laaackB,  68  Tex.  116,  3  S.  W. 
693,  doei  not  hold  otherwise.  In  that  case  the 
court  bad  under  eoosideration  a  charter  pro* 
vision  to  tiie  effect  that  the  city  sbonld  not 
be  liable  to  any  pnson  for  damages  eauied 
from  the  defectire  condiUon  of  etreeta,  ways, 
croBsiogs,  etc.,  unless  same  remained  in  such 
condition  ten  days  after  Bpecial  notice  in  writ- 
ing given  to  the  mayor  or  street  commissioner. 
The  court  held  such  notice  unnecessary  when 
the  defect  was  caused  by  the  action  of  the  dtj 
itself.  The  question  therein  iOTolved  was  no- 
tice of  the  defect,  not  of  an  injary  Uie  result 
of  such  defect" 

The  Commission  of  Appeals  In  the  case 
Just  quoted  further  held  that,  even  though 
the  InJuv  was  the  act  ot  the  dty  Itself,  In- 
juries to  the  person  cannot  be  recovered  un- 
less a  pmvlsion  of  a  dty  charter  similar  to 
the  one  at  bar  has  been  compiled  with. 

This  recommendation  of  the  Commission  of 
Appeals  was  adopted  by  the  Supreme  Court, 
and  said  holding  approved  by  the  latter. 
Consequently  thla  contention  of  Gawthom*s 
must  be  overraled. 

[4]  The  next  Inquiry  Is  whether  or  not  in- 
juries to  employees,  as  distinguished  from 
the  public  generally,  are  within  the  require- 
ment of  the  charter  provision  in  question. 
We  have  carefully  reviewed  all  the  author!- 
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ties  dted,  and  nude  oonsldmlila  tndqpoidakt 
Investigatlcm.  We  find  no  aatbority  sastata> 
ing  Cawttatan'a  contention  In  this  connection. 
In  attempting  to  oonstrne  prorlslons  like  tbe 
one  now  being  considered,  we  are  In  Mnnidete 
.  accord  with  Section  A  of  tbe  CommlBBlon  of 
A.ppeaia  In  tbe  case  of  City  of  Dallas  t. 
Shows,  supra,  when  that  court  says: 

"Tb«  requirement  of  notice  of  Injury  as  a 
condition  precedent  to  an  action,  while  valid 
and  in  accord  with  aonnd  pnUie  poller,  is  in 
derogation  of  common  right,  and  should  there- 
fore be  constrned  with  reaBonable  strictness, 
and  not  extended  hy  implication  beyond  its 
own  terms,  or  held  to  apply  to  such  damages 
Rs  are  not  within  its  <dear  Intent  28  Gya 
1450." 

The  language  of  the  provision.  Is  all  In- 
clusive, and  br(»d  enongh  to  cover  personal 
injuries  to  any  one.  Reading  all  the  pro- 
visions of  said  section,  separately  and  In 
connection  with  each  other,  we  think  the 
article  covers  and  includes  injuries  to  em- 
ployees as  well  as  others.  Not  only  so,  but 
there  would  sem  to  he  as  much  reason  for 
requiring  this  ^notice  of  employees  'as  of 
others.  It  Is  true  the  employee  works  for 
the  dty,  and  some  of  the  autboritiea  of  the 
dty  would  be  more  likely  to  have  Independ- 
ent knowledge  of  his  injuries  than  of  ac- 
cldents  to  outsiders.  But  in  most  cases  the 
mayor  and  commlsslonera,  who  alone  have 
power  to  settle  claims  for  damagea,  do  not 
know  the  emplt^ees  personally.  Farther- 
more,  this  article  of  the  ct^  charter  requires 
much  more  Information  than  the  mere  hap- 
pening of  tbe  accident  and  the  time  and  place 
thereof.  We  tblnk  employees  are  within  the 
provision  of  the  charter,  and  this,  contention 
of  Cawttaom's  ahonld  also  be  ovemtled. 

Counsel  for  Gawthom  seems  to  confnsa 
the  article  of  the  diartn*  in  questUm  wtth 
another  artlde  of  said  charter,  whldi  re- 
qnlres  notice  of  d^ects  in  sidewalks,  and 
which  does  actually  affect  tbe  liability  of 
the  dty  upon  a  trial  of  a  caRe  in  court  im 
its  merits.  The  artlde  In  question  has  noth- 
ing to  do  with  the  determination  of  the  lia- 
bility of  the  dty  upon  the  trial  of  a  ease  en 
its  merits.  For  that  reason.  If  a  dty  should 
be  liable  to  iCs  enq»loyeea  Jrat  as  a  private 
employer  la,  tbat  would  have  nothing  to  do 
with  the  section  of  the  charter  nfw  under 
discussion. 

C6]  We  think  the  Court  of  GlvU  Appeals 
in  Uils  case  correctly  held  this  provlalon  of 
the  charter  applicable  to  the  case  at  bar, 
and  that  die  general  denmrrer  was  pn^)erly 
sustained  by  the  trial  court,  unless  the  d^ 
had  waived  strict  compliance  therewith,  or 
had  so  acted  as  to  be  estonDed  from  demand- 
ing it  of  Cawtbom  as  a  condition  precedent 
to  his  right  to  bring  this  suit 

Upon  these  latter  points  tbe  Court  9t  Civil 
Appeals  held:  (1)  It  had  serious,  douhta 
whether  or  not  uiy  of  the  officers  of  the  titj 


of  Hoosttm  had  anCborlty  to  waive  tUs  pro- 
vldon  in  Its  charter ;  (2)  If  It  bad  aodi  au- 
thority, the  waiver  must  be  by  tbe  mayor 
and  commiaalonerst  and  not  by  one  commis- 
sioner alone ;  (Sf  tbat  tbe  action  ot  Commis> 
sionor  Drennan  was  not  a  waiver  of  tbe  pro* 
vision  of  tbe  charter,  but  only  an  Invitation 
to  Cawtbom  to  present  his  daim  to  tbe  coun- 
dl  as  by  law  provided. 

Tbe  Court  of  Civil  Appeals  dtea  no  autbor- 
Ity  to  sustain  any  of  said  rulings  nor  does 
the  dty  of  Houston  do  so.  The  Important 
inquiry,  then,  in  that  connection,  is  wheth- 
er or  not  the  doctrine  of  waiver  and  estoppel 
can  be  applied  to  munlctpalitles  and  their 
governing  boards  in  a  state  of  facts  like 
those  at  bar.  The  courts  of  last  resort  in 
several  states  have  answered  this  inquiry  in 
the  affirmative,  within  certain  bounds.  We 
call  attention  to  a  few  of  such  authorities. 

The  Supreme  Court  of  Illinois  In  the  case 
of  City  of  Chicago  v.  Sexton.  115  IlL  230, 
2  N.  E.  263,  says: 

"We  hold  simply  that  a  municipal  corporation 
may  be  estopped  by  the  action  of  its  proper 
officers,  when  the  corporation  is  acting  in  its 
private,  as  contradistinguished  from  ita  gov- 
ernmental, capadty,  and  has  lawful  power  to 
do  the  act.** 

Again,  tbe  Supreme  Court  ot  Nebraska,  in 
(be  case  of  Trust  Co.  v.  City  of  Omaha,  63 
Keb.  280.  88  N.  W.  98  Am.  St  Bep.  442, 
says: 

"The  correct  rale,  therefore,  Is,  and  should 
be,  tbat  the  doctrine  can  be  appealed  to  ef- 
fectively, as  against  a  mnddpal  corporation, 
only  when  it  is  acting  In  Its  private  as  contra- 
distinsnished  from  its  pvbhc  or  governmental 
capacity.  There  may  be,  and  probably  are,  ex- 
ceptions to  the  rale  stated,  as  when  a  mnnid- 
pality  has  gained  a  clear  and  decided  advan- 
tage by  the  act  relied  on  to  operate  as  an  es- 
toppel, when  equity  will  prevent  it  from  re- 
taining the  advantage,  and  at  the  same  tfane 
deny  its  binding  force.** 

The  Supreme  Court  of  Texas  Is  In  accord 
with  the  Nebta^  deddw  Just  qnitfed.  mm 
will  be  seen  frcon  its  oplnlm  in  tbe  case  ot 
Rrause  et  al.  t.  City  of  El  Paso,  101  Tex. 
216,  106  S.  W.  121,  14  I-  R.  A.  (N.  SJ  S82, 
ISO  Am.  Sti  Rep.  8S1.  'In  that  case  certain 
individuals  owned  a  brick  house  located  on 
a  triangular  lot  in  the  business  imrtJcm  of 
the  dty  of  El  Paso,  and  the  building  oi- 
croached  on  tbe  street.  However,  it  bad 
been  erected  after  tbe  owners  had  complied 
with  tbe  ordinance  covering  erectims  of 
buildings  and  laying  out  of  lAreet  Unes.  The 
owners  had  also  batit  sldewaDEB  along  tin 
said  bunding  Vbnea,  as  demanded  by  the  dty 
authorities.  Aftw  many  years,  tbe  dty  or- 
dered tbe  removal  of  said  building,  as  It  wu 
In  tbe  street  Ti»  district  court  and  tbe 
Court  of  Civil  Appeals  snstabied  the  dty's 
contention.  Justice  Brown,  writing  the  oidn- 
lon  In  thla  caae  said: 
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Jtuti^  •  nrerMl  of  the  Jadgnuata  of 
the  Court  of  Civil  Apiwals  and  district  court 
it  muat  appew  that  the  <ity  was  estoppad  to 
claim  the  frooDd  as  a  part  of  the  puUic  high- 
way, or  that  the  facts  show  that  the  city  had 
abandoned  the  ase  of  that  part  of  the  street. 
The  defendants  in  error  sabmit  the  proposition 
that  a  manicipal  corporation  cannot  convey  the 
public  streets  of  a  city  to  private  individuals 
for  private  nse.  Therefore  the  title  to  the 
streets  cannot  pass  from  the  corporatioit  to 
the  citisen  by  catoppeL" 

Again*  be  said: 

"Ordinarily  a  municipal  corporatton  la  not 
subject  to  eatoppd  by  reason  of  the  nefUgent 
or  unauthorised  acts  of  its  officers,  but  it  is 
cenerally  reeognlsed  that  there  are  exceptions 
to  that  role." 

StlU  tnither  ha  Miid: 

*^hy  should  a  municipal  corporation,  which 
has  led  ft  dtiaen  into  error  and  caused  him 
to  expend  large  some  of  money  in  the  erection 
of  permanent  improvements  upon  a  portion  of 
the  highway,  after  20  years'  occupancy,  be 
permitted  to  destroy  the  improvements  wlthont 
compensation,  simply  to  asaert  m  legal  right? 
A  sense  of  justice  common  to  all  civilised  peo- 
ple revolts  at  such  a  rule  of  legalised  wrong.** 

The  Supreme  Court,  In  the  case  just  quot' 
ed,  revereed  the  judgment  of  the  lower  court, 
and  perpetually  enjoined  the  dty  of  El  Paso 
from  remoTtng  said  bouse  from  Its  then  lo- 
cation. It  applied  the  doctrine  of  estfqppel  In 
said  case. 

It  will  be  seen  from  the  above  oplnlw  that 
In  Texas  the  doctrine  of  estoppel  not  only 
applies  generally  where  the  city  Is  acting  In 
Its  proprietary  capacity,  but  also  by  reason  of 
the  'flcgllgence  or  unauthorized  acts  of  Its 
officers,  where  the  equities  of  the  situation 
demand  It 

In  the  light  of  the  above  antborlties,  let 
us  now  consider  their  application  to  the 
case  at  bar.  In  bauUng  sand  with  Us  own 
teams  and  distributing  it  generally  over  the 
city,  the  latter  was  undoubtedly  acting  in 
its  proprietary  capacity,  and  In  adjusting 
claims  for  damages  arising  tberefrora  It  con- 
tinues to  act  In  that  capacity.  The  courts 
of  TeiBS  recognize  the  distinction  aforesaid 
hptrween  the  capacities  In  which  a  city  acts. 
The  Supreme  Court  In  the  case  of  Ostrom 
rity  of  ^an  Antonio,  04  Tex.  623.  62  8.  W. 
909,  speaks  as  follows: 

"A  munidpal  corporation  proper— a  dty,  for 
example — acts  in  a  twofold  capadty,  certain 
funotions  are  conferred  upon  it  In  the  interest 
of  the  public  at  large  and  certain  others  for 
the  pecniiar  advantage  of  its  own  inhabitants. 

the  traJawful  acts  of  its  officers  In  per- 
fomiog  functions  of  the  former  class,  the  cor- 
poration Is  held,  as  a  rule,  not  to  he  respon- 
siblp;  bnt  for  their  torts  in  discharging  duties 
of  purely  corporate  character,  the  corporation 
l>  liable." 

In  the  case  just  quoted  the  Supreme  Court 
beld  that  the  cleaning  of  tbe  dty  streets  and 
281  S.W.— 45 


disposal  of  garbage  is  not  the  performance 
of  a  duty  primarily  resting  on  the  state,  but 
la  the  exercise  of  a  corporate  power,  as  dis- 
tinguished from  a  governmental  function,  for 
the  abuse  of  which  the  city  Is  liable. 

[8]  The  mayor  and  commissioners  of  the 
city  of  Houston  are  vested  with  broad  gen- 
eral powers.  They  have  the  right  to  do 
everything  In  the  management  of  the  city's 
affairs  which  Is  not  prohibited  by  its  charter. 
They  alune  have  authority  to  adjust  and 
settle  claims  for  damages  against  the  city. 
The  pTOvlsloo  In  question  is  one  of  proce- 
dure only,  and  Is  but  an  aid  to  the  mayor 
and  commissioners  in  passing  upon  the  lia- 
bility of  the  dty  In  any  given  case.  Wheth- 
er or  not  they  could  waive  this  iwovlslon  aft- 
er the  90  days  had  expired  we  do  not  say. 
We  doubt  it.  But  they  are  not  prohibited 
from  waiving  It  during  the  00  days'  period. 
The  diarter  does  not  prohibit  a  waiver  at 
any  time.  If  the  mayor  and  commlsslonera 
are  willli^  to  Investigate  a  given  case  them- 
selves, and  attempt  to  ccanpromlse  the  same 
during  the  90  days  period,  we  see  no  reason 
why  they  should  not  be  permitted  to  do  so. 
The  provision  Is  solely  for  their  ccmvenience. 
We  thinh  they  can  waive  strict  compliance 
with  this  provision.  A  waiver,  In  law,  Is 
the  voluntary  relinquishment  of  a  known 
right,  and  if,  under  the  facts,  a  Jury  can 
say  that  tbe  mayor  and  commissioners  In- 
tended to  waive  strict  compliance  with  this 
provision,  such  compliance  would  not  be  nec- 
essary as  a  condition  precedent  to  the  main- 
tenance of  this  suit  for  damages.  The  ques- 
tion of  waiver  Is  ordinarily  one  for  a  Jury, 
where  Intention  of  the  parties  Is  not  clear. 
For  a  case  In  point,  and  a  charge  approved, 
see  Railway  Co.  v.  Hendricks,  49  Tex.  Civ. 
App.  314,  108  S.  W.  747,  In  which  a  writ  of 
error  was  denied  by  the  Supreme  Court. 

[7]  We  differ  with  the  Court  of  CivU  Ap- 
peals as  to  a  reasonable  Interpretation  of 
the  acts  of  Drennan,  as  they  apply  to  this 
question  of  waiver.  We  think  the  reason- 
able conduslon  from  It  all  is  that  a  strict 
compliance  with  the  charter  provision  was 
waived,  if  plaintiffs  allegations  were  true, 
and  only  a  partial  compliance  therewith  In 
a  reasonable  time  was  the  desire  of  the  dty. 
But,  at  any  rate,  Cawthom  was  entitled  to 
have  the  Jury  pass  upon  the  facts  and  in- 
terpret the  IntCTtion  of  the  dty  offldals 
therefrom., 

[S]  The  Court  of  Civil  Appeals  say  that 
It  certainly  cannot  be  held  that  one  commis- 
sioner can  waive  this  provision.  That  Is  not 
the  point.  Cawthom  alleges  that  Commis- 
sioner Drennan  was  authorized  by  the  mayor 
and  his  colleagues  to  approach  the  claim- 
ant and  offer  him  a  compromise  and  invlt& 
him  to  their  office  to  discuss  It.  The  mayor 
and  other  commissioners  could  authorize 
Drennan  to  act  for  them.  If  be  was  their 
agent,  tfaey  were  all  bound.  It  follows  from 
what  baa  been  said  that  we  Oilnk  the  Ckmrt 
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Of  ClTlI  Appeals  erred  in  varlods  boldlngs 
relative  .to  the  question  of  waiver. 

[I]  Again,  the  doctrine  of  estoppel  ajH 
plies  to  thla  case,  In  our  opinion.  No  mat- 
ter whether  the  mayor  and  commlBSicHiera 
intended  to  waive  strict  compliance  with  the 
charter  provisioDs  or  not,  we  think  the  evi- 
dence raises  the  issue  oC  estoppel.  If,  from 
the  allegations  of  Cawthom,  the  mayor  and 
commissioners,  through .  their  agent,  Dren- 
nan,  so  conducted  themselTes  as  to  lull  the 
claimant  into  a  sense  of  security,  causing 
him  to  think  they  were  waiving  said  charter 
provision,  and  if  an  ordinarily  prudrat  per- 
son, under  the  same  or  similar  circum- 
stances, would  have  so  concluded,  then  the 
city  Is  estbpped  to  demand  strict  compliance 
with  the  charter  provisions.  If  the  allega- 
tions of  Cawthom  are  true,  there  is  much 
reason  to  conclude  that,  as  a  matter  of  law, 
the  city  is  estopped.  But  we  rather  think 
this  question  of  estoppel,  and  all  issues  of 
fact  In  connection  therewith,  should  be  sub- 
mitted to  the  Jury  under  appropriate  Instruc- 
tions for  their  determination. 

This  charter  provision  Is  hard  enougth,  at 
best,  on  those  who  are  injured  by  the  dty. 
It  is  In  derogation  of  common  right  City 
officers  must  not  Act  In  such  a  way  as  to 
lead  people  Into  a  trap,  and  cause  them  to 
delay  strict  compliance  with  the  charter  pro- 
vision until  the  W  days  have  expired. 

We  think  the  jury  should  be  given  a 
chance,  upon  a  trial  of  the  case,  to  pass  up- 
on the  questions  of  waiver  and  estoppel  as 
above  outlined.  If  said  Issues  are  decided 
in  favor  of  Cawthom,  then  be  can  maintain 
his  suit,  without  either  pleading  or  proving 
strict  compliance  with  said  charter  provi- 
sion. As  we  view  it,  the  general  demurrer 
was  erroneously  sustained  for  tba  reascns 
hereinbefore  set  out.  ' 

Therefore  we  recommend  that  the  Judg- 
ments of  the  district  court  and  the  Court  of 
Civil  Api>eal8  be  reversed,  and  the  cause  re- 
manded to  the  former  for  a  trial  la  conform- 
ity with  our  Tiern. 

PHIU^IPS,  0.  J.  The  judgment  recom- 
m«tded  in  the  report  of  the  Comml^ion  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  Commla- 
Blon  of  Appeals  on  the  questirais  discussed  In 
Iti  opinion. 


HAUPT  at  al.  v.  MICHAELI8.* 
(No,  332-3414.) 

(Oommiiaion  of  Appeal*  <rf  Texas,  Section  B. 
June  1,  1921.) 

f.  Wills  ^3439— lateatim  of  tattator  muit 

eontrol. 

The  intention  of  testator,  if  not  incon- 
sistent  with  some  established  mle  of  law  or 


with  pnUic  policy,  mart  control  In  tbe  ooo- 
■troction  of  a  will;  and  it  is  the  du^  of  the 
defendants  to  ascertain  lueh  intoition,  and 
to  giv«  force  and  effect  to  tha  Mhemo  that 
the  testator  bad  in  liia  mind  for  the  diapoaition 
of  his  estate. 

2.  Wills  «9488-Parol  avIdoMa  InadnltaMa 
where  will  Is  free  fren  doebt. 

Where  the  tnstroment  is  free  from  doubt, 
and  the  intention  of  the  testator  is  expreased 

with  sufficient  intelligence  and  dearness  to 
make  the  will  incapable  of  more  than  one  con- 
struction, there  is  no  need  of  parol  evidence, 
and  such  evidence  will  not  be  admitted  to  show 
that  the  will  did  not  express  the  intention  of 
the  testator. 

3.  Wills  ^»488— Evldenee  of  terroandlDg  elr- 
oumstanoes  not  sdmlselble  to  ooatradM  ex- 
pressed latentloR. 

Evidence  of  snrrounding  drcomBtances  is 
inadmissible  to  show  that  testator's  intenti<ai 
was  different  from  that  signified  bj  him  in  the 
use  of  the  words  in  the  will, 

4.  Wills  ^»488— Extrlnslo  evideace  adatlsaAle 
where  Intent  of  testator  afflbliaoaa. 

Where  a  will  is  ambiguous  to  the  extent 
that  the  intention  of  the  testator  cannot  be 
ascertained  from  the  language  of  the  wDl  it- 
self, extrinsic  evidence  is  admissiUe. 

5.  Will*  «s>470-lntent  of  testater  nwt  be 
arrived  at  by  oenslderiag  entire  will. 

AU  parts  of  a  will  must  be  construed  to- 
gether, and  the  intention  of  the  testator  most 
be  arrived  at  by  considering  the  whole,  and  not 
from  detached,  segregated,  and  Isolated  words, 
sentences,  or  clauses. 

6.  Wills  •9^460— Words  er  seateaces  aay  be 
transposed  to  ttrow  testator's  Intent. 

In  construing  a  will,  words,  claasee,  or 
sentences,  or  even  whole  paragraphs,  n4fr  be 
transposed  to  an;  extent  with  a  view  to  show 
the  intent  of  the  testator. 

7.  Wills  «=a44IM.aw  at  tine  of  exeoatloa 
may  be  oonsld'ered  la  deternlBlag  Inteat. 

The  law  at  the  time  of  tlie  execotim  of  a 
will  may  be  coniddered  in  ascertainlxic  testa- 
tor's intent. 

8.  Evideaoe  «=»65— Testator  presened  to  have 
kaowa  that  In  absenos  of  will  hi*  cbUdrea 
weald  Inherit  eqaally. 

It  ia  a  matter  of  common  knowledge  that, 
in  the  absence  of  a  will,  all  testator's  diildren 
will  inherit  equally,  and  testator  will  be  pre- 
sumed to  have  known  the  law  In  that  respect. 

9.  Wills  «::3535— Holographio  will  constraed 
to  exolade  one  of  testator's  dilldrea. 

Testator  having  six  chUdreo,  indnding  a 
married  daughter,  who  had- a  husband  and  two 
cbildreni  in  his  lifetime  divided  his  lands  into 
five  part*,  and  made  deeds,  respeetivelr.  to  tiie 
cttildrm  othw  than  t^e  daughter,  and  in  Us 
will  recited  the  fact  of  such  division,  and  pro- 
vided that  L.,  the  daughter's  hnsba^d,  and  his 
two  children  should  receive  no  part  of  his 
lands.  The  will  further  recited  that  the  daugh- 
ter was  entirely  incompetent,  and  had  to  be 
taken  care  of  til  her  life.  The  daughter  bad 
lived  in  the  home  of  testator  for  fire  yeart 


•For  otlisr  eaM  see  same  topic  and  KET-number  in  all  Ker-Mumbared  Dlgerta  and  ISdsxi 
•Rehearing  denied  June  SB,  1921. 
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court,  decreeing  tb^t  Mrs.  Landers  took  noth- 
ing under  the  will,  and  that  they  were  ad- 
judged entitled  to  recover  one-tweLftb  of  the 
laud,  which  Judgment  was  reversed  by  the 
Court  of  Civil  Appeals,  and  defendant  in  er- 
ror was  adjudged  to  be  entitled  to  one-sixth 
of  the  land  Instead  of  one-twelfth. 
If.  as  plaintiffs  In  error  conlend,  Mrs. 
,    ^  Landers  was  excluded  as  a  devisee  by  the 
Suit  by  a.  B.  Haupt  and  others  against  Lrtu  of  her  father  then  the  Judgment  of  the 
M,  G.  Mlchaells.    Judgment  for  Plnintll^  |  Court  of  avil  i^peals  must  be  reversed.  On 


preceding  testator's  deatii.  Her  hasband  never 
visited  her  daring  that  time,  and  she  suffered 
from  intense  and  oontinuons  melancholia. 
Beta,  that  it  was  the  evident  Intent  of  testator 
to  ezdnda  tbe  daughter  from  any  interest  In 
the  land. 

Slrror  to  Oonrt  at  Ctrll  Aiweals  of  BVmrtti 
Supreme  Judicial  District 


was,  on  defendant's  appeal,  reversed  tn  part 
and  afBrmed  In  part  (212  S.  W.  274),  and 
plaintiffs  bring  error.  Reversed  on  recom- 
mendation of  the  Commission  of  Appeals, 
and  Judgment  of  trial  court  affirmed. 

Will  Q.  Barber  and  T.  J.  Saunders,  both  of 
San  Marcos,  tor  plaintiffs  in  error. 

W.  W.  Searcy,  of  Brenham,  and  H.  B.  Mo- 
Kle.  of  San  Marcos,  for  defendant  In  error. 

KlTTBmAj,  J.  TUfl  action  as  wlglnally 
filed  in  the  district  court  was  In  the  foi^ 
of  tresstass  to  try  title,  but  taie  concrete  qneo- 
Uon,  as  the  case  is  preacoited  to  as,  Is,  What 
Is  the  imqper  oonstractloa  of  tbe  holographic 
will  of  W.  W.  Haupt? 

To  Oie  tnO.  ibat  our  i^lnloD  laaj  be  enn- 
pleto  wttbln  itself  and  that  tttere  may  be  no 
necessity  to  r^r  back  to  tite  (»4ginal  ease 
out  ot  which  tUs  appeal  grew,  we  will  set 
forth  In  condensed  fonn  tbe  facta: 

TbB  will  wbldti  we  aro  called  upon  to.  con- 
stme  beats  no  date,  but  was  oecnted  some 
time  in  1906  or  1906,  the  exact  time  not  be- 
ing Unpostant  to  be  known. 

The  maker  oC  it  died  in  1907,  but  tlie  son, 
who  by  common  consont  to(ric  charge  of  all 
Us  (the  testator's)  papers,  seeing  tbe  wIU 
was  not  dated  or  witnessed,  tbonght  it  bad 
ao  validity  as  a  will  and  it  was  not  ottered 
for  probate  until  about  asven  years  aftw  tbe 
testator's  death. 

Its  probate  was  contested,  bat  the  judg- 
moit  admitting  it  to  probate  was  sustained 
by  the  Oonrt  of  Civil  Appeals  (212  S.  W.  274), 
and  writ  of  error  was  refused  by  the  Su- 
preme Court 

A  guardian  was  appointed  for  one  of  the 
daughters  of  W.  W.  Haupt,  Mrs.  Alice  Land- 
ers, who  had  becmne  Insane,  and  by  order  of 
the  court  her  interest  in  the  land,  which  Is 
the  subject  of  litigation  In  this  proceeding, 
wag-  sold  to  defendant  In  error.  The  daugh- 
ter inherited  one-sixth  of  the  community  in- 
terest of  her  mother,  one-tw^th  of  the 
whcde,  and  the  purchaser  (defendant  in  er- 
ror) claimed  that  she  took  one-sixth  of  her 
father's  cme-halt  nnder  his  wUl.  Therefore 
he,  by  his  purchase  under  the  sale  by  the 
enatdian,  got  title  to  one-«ixth  of  the  whole. 
The  remaining  Ave  heirs  ccmtraded  that  their 
■later  Mrs.  lenders  took  no  interest  In  the 
land  under  the  will  of  her  father. 

Plaintiffs  in  tbe  court  below  OldalntifEs  In 
*nor  hm^  obtained  Judgment  In  tbe  dJatilct 


the  other  hand,  If  she  was  Included  as  a 
devisee  by  the  terms  of  the  will,  Ito  Jnd^ 
ment  must  be  affirmed. 

The  will  of  W.  W.  Haupt,  as  It  appears  in 
the  statement  of  facts,  is  in  tenaa  as  follows: 

"As  I  am  past  my  threescore  years  and  ten, 
it  becomes  my  dnty  to  provide  for  the  futare. 

"My  land  is  all  surrounded  by  fence  which 
my  son  Lewis  (and  every  one  in  the  neighbor- 
hood knows  It  boundaries). 

"I  have  already  laid  off  my  field  in  50  acre 
lots  and  all  the  dilldren  have  drawn  shares 
and  measnred  off  and  selected  their  lots  and 
are  satisfied  with  thtir  selection.  Thw  sre 
m  the  H.  M.  McOtami  League.  The  balance 
of  my  land  lies  on  the  west  end  of  the  McOarr* 
er  tract.  Som^  or  in  all  on  the  McOarver 
tract  400  acres. 

"That  ig  held  as  pasture  land  and  each  heir 
should  have  an  undivided  Intereat  in  said  pas- 
ture— B8  150  acre  on  the  West  end  of  tbe  Mc- 
Carver  league.  As  I  expect  the  most  of  my 
cfaOdren  to  buSd  houses  on  West  end  of  Me> 
Carver  League,  I  deidre  that  each  wie  should 
occupy  all  the  land  necessary  to  accommodate 
the  necessity  of  the  land  around  the  house. 

"Their  Is  one  exception  to  this  rule.  I  don't 
want  A.  P.  Landers  to  ever  have  any  interest 
whatever  In  any  part  of  this  land.  Nor  his 
two  children,  Willie  &  Johnnie.  His  wife,  my 
daughter  Alice,  has  lived  with  me  flvfe  years 
and  she  Is  entirely  hieompetent  to  do  any- 
thing ft  has  to  be  taken  care  of  all  her  Ufe. 

"My  vrife,  ^rah  Ann,  as  long  as  she  lives 
must  be  provided  from  the  products  of  this 
place,  as  far  as  it  Is  able  to  do  so,  with  all  the 
necessaries  &  comforts  of  this  life.  I  have  a 
few  dollars  In  the  Wood  National  Banlt.  the 
■Rd.  Green  First  National  Bank,  both  of  San 
Marcos,  and  the  Oroos  Bank  of  Kyle,  all  of 
which  Is  at  her  disposal  and  use.  Now  to  sun 
np,  there  is  not  a  ditld  of  mine,  who  wonid 
not  spend  the  last  dime  foe  their  mother's 
comfort.  As  for  A.  P.  Landers  I  ask  no  fa- 
vors from  him  and  done  want  any.  As  for  his 
two  sons  Willie  &  Johnnie,  my  children  can 
l^e  them  money  If  they  choose,  but  they  mnat 
be  deny  any  of  my  land. 

"[Signed]   W.  W.  Hanpt* 

There  are  certain  facts  material  to  be  un- 
derstood In  order  to  properly  Interpret  the 
above  vrtll,  which  facts  we  will  state  In  as 
cond^ised  form  as  Is  consistent  with  clear- 
ness. The  testator  had  six  children,  two 
Bona  and  four  danghtara,  all  of  whom  were 
grown  and  married. 

One  of  tbe  daughters,  Mrs.  Alice  Landera, 
bad  a  husband  and  two  grown  sons.  Ilieir 
Ibmily  borne  waa  In  BopMna  oonn^,  bat  for 
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Are  yeara  before  the  will  was  made  she  had 
been  an  Inmate  of  the  home  of  her  parents  In 
Hays  county.  She  was  the  victim  of  Intense 
melancholia,  and  llred  as  a  recluse  in  her 
'room.  Though  she  had  been  raised  in  the 
aelghborhood,  she  declined  to  see  any  of  her 
former  friends,  and  had  no  Intercourse  even 
with  the  members  of  her  father's  family. 
Her  meals  were  carried  to  her  room,  and 
when  addressed  she  replied  only  in  monosyl- 
lables. She  did  not  perform  any  of  the  duties 
of  the  household  or  assist  in  their  perform- 
ance. Her  husband  did  not  visit  her  dur^ 
ing  the  entire  five  years,  nor  did  elUier  he  or 
his  and  ber  sima  contribute  in  any  measure 
whatever  to  her  support,  but  she  was  main- 
tained entirely  by  her  father. 

While  she  was  living  in  that  way  at  ber 
fotber's  bouse  tbe  other  five  children  divided 
the  field  which  was  on  the  UcCarver  tract, 
-and  consisted  of  about  250  acres  Into  five 
equal  parts,  and  it  was  testified  by  four  of 
the  plaintiffs,  childr^  of  W.  W.  Hanpt,  that 
tbe  division  was  made. by  tbelr  fathw's  dl- 
rectlw,  and  that  the  reason  be  gave  for  di- 
viding It  into  five  parts  Instead  of  six  wag 
^t  if  any  of  It  waa  given  to  Mrs.  Landen 
she  would  get  no  benefit  from  It,  and  it 
would  be  the  same  aa  giving  It  to  ber  bua- 
band  and  sons,  and  be  did  not  want  them 
to  bare  any  of  It ;  that  she  bad  been  In  bia 
house  for  five  yeara,  and  was  unable  to  at- 
tend to  any  bualness,  and  would  bare  to  be 
taken  care  txt  the  rest  of  ber  llfie. 

It  Is  shown  by  record  evidence  that  the 
testator  ratified  and  conflrmed  tbe  division 
by  making  a  deed.  In  which  his  wife  Joined, 
to  each  child  tar  the  land  he  or  she  had 
drawn  in  tbe  division,  making  five  such  deeds, 
none  of  which  was  made  to  Mrs.  Landers. 

With  tbe  title  to  the  200  acres  standing 
In  that  condition  tbe  will  was  made.  After 
ber  father's  deatb  Mrs:  Landers  was,  pur- 
Buant  to  medical  advice,  placed  in  a  sani- 
tarium in  San  Antonio  where  persons  af- 
flicted with  nervous  and  mental  aUments 
were  treated.  How  long  she  ranalned  there 
is  not  revealed  by  the  record,  but  about  De- 
cember 27,  1907,  ber  son  took  her  out  of  the 
sanitarium  and  carried  her  to  Sulphur 
Springs,  Hopkins  county.  It  appears  that 
when  she  was  next  seen  by  any  of  her  fa- 
ther's family  she  was  In  the  asylum  for  the 
insane  at  Terrell,  Tex. 

The  widow  of  W.  W.  Hanpt  died  in  1912, 
intestate,  and  Mrs.  Landers  inherited  one- 
rixth  of  her  community  Interest  In  the  land 
on  the  Dunn  league,  and,  in  order  to  prove 
the  title  he  claimed  to  one-sixth  of  the  en- 
tire 2,830  acres,  defendant  offered  in  evidence 
orders  of  the  county  court  of  Hopkins  coun- 
ty, which  showed  Uiat  on  July  8,  1912,  A. 
P.  Landers  was,  pursuant  to  his  own  appli- 
cation, appointed  guardian  of  his  wife's  per- 
son and  estate,  and  that  In  a  supplemental 
Inventory  filed  March  0^  1814,  be  Inventoried 


(me-sixth  of  the  2,830  acres  In  tbe  Dunn 
tract  as  property  belonging  to  his  wife's  es- 
tate, and  that'  the  interest  was  appraised  at 

$6,050. 

He  showed  also  that  on  March  12,  1914.  he 
was  empowered  to  sell  the  one-sixth  interest, 
and  that  he  made  the  sale  the  same  day; 
that  the  sale  was  confirmed  March  19.  1914, 
and  that  for  a  recited  cash  consideration  of 
$6,050  he  on  March  24,  1914,  made  a  deed  hi 
his  capacity  as  guardian  to  M.  O.  Michaella 
to  tbe  said  one-sixth  Interest. 

We  have  had  the  benefit  of  briefs  and  ar- 
guments of  marked  ability,  but  counsel  on 
both  sides  admit  that  they  have  been  unable 
to  find  any  case  exactly  like  the  instant  case^ 
or.  OS  It  Is  expressed  by  counad  lor  plalntllTs 
in  error: 

have  found  no  ease  Just  like  this,  and 
of  the  many  cases  examined  BO  one  can  be 
said  to  really  be  a  precedent  on  tbe  fot^  for 
the  ded^B  of  any  other." 

A  large  part  of  tbe  brleb  Is  devoted  to  dio- 
dueitni  of  Oie  question  when  and  to  what 
extoit  Is  parol  evidence  admladble  for  the 
purpose  of  construing  the  meaning  of  a  win. 
and  a  very  large  nmnber  of  authoritlea  ore 
cited  from  the  r^rts,  not  only  of  Uils  state, 
but  from  the  oourts  of  otber  states  and  of 
Htagland.  and  from  text-books  which  are  ev- 
erywhere reo^lxed  as  rdlabte  anUunlly: 
bat  there  are  certain  baste  fundamental  rules 
of  const  ruction  and  rules  preaerlblng  wba, 
and  to  what  extoit,  pand  evidence  is  admis- 
sible In  such  cases,  wtal^  are  fcdlowad  and 
a^Ued  in  all  jnrladlctlonB,  and  It  is  unneces- 
sary to  go  beyond  tbe  limits  of  onr  own  re- 
ports In  order  to  1^  coses  In  wbidi  ttum 
rules  have  been  reo(«Blsed  and  ap^ed. 

[1]  That  the  intention  of  the  testator,  if 
not  inctmslstent  with  swne  established  rule 
of  law,  or  with  public  policy,  must  control, 
and  it  is  tbe  duty  of  the  oourts  to  ascertain 
such  Intention  and  to  give  ft>rce  and  effect  to 
the  scheme  that  the  testator  bad  In  his  ndnd 
for  the  disposition  of  his  estate,  Is  a  cardinal 
and  fundamental  rule  of  Interpretation,  and 
iB  so  familiar  that  no  citation  of  anttioxity  Is 
necessary. 

The  rule  waa  so  laid  down  in  Texas  at 
least  as  early  as  the  case  of  PhiUeo  t.  Holi- 
day, 24  Tex.  42,  and  perhaps  earlier. 

[2]  Where  the  instrument  Is  free  from 
doubt,  and  the  intention  of  tbe  testator  is 
expressed  with  sufficirat  intelligence  and 
clearness  to  make  tbe  will  Incapable  of  more 
than  one  construction,  there  Is  no  need  of 
parol  evidence,  and  such  evidence  will  not  be 
admitted  to  show  that  the  will  does  not  ex- 
press tbe  intention  of  the  testatw.  A.  ft  E. 
Encyc.  of  Law,  ^oL  SO,  p.  676;  Gye.  vcL  40. 

p.  142a 

[3]  Where  the  will  is  plain  and  unejnblBU- 
ous,  no  evidence  of  surrounding  drcnmrtanc- 
es  Is  admissible,  and  direct  nUeaob  of  Inten- 
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tloo.  as  1>y  the  taBtafcor*8  declaration,  la  never 
admitted  for  the  purpose  of  showing  that  his 
intention  was  dlCterent  from  that  signified  by 
Mm  in  the  use  of  the  words  of  the  will.  En- 
cyc  at  Br.  toL  14,  pp.  001,  SOe,  506;  Lena 
T.  Sens,  27  Tex.  Civ.  App.  442,  66  S.  W.  111. 

The  ru^es  <rf  law  above  set  f(Xtb  have  been 
eBtablisbed  almost  from  time  immemorial, 
and  ore  recognized  and  applied  by  all  conrtfl 
In  oises  where  the  will  nnder  oonstderatbm 
was  plain  and  nnamtriguous;  that  is,  where 
It  was  capable  of  but  one  cfnstmctlon. 

[♦]  When  the  will  is  not  of  that  charac- 
ter, tnt  is  amUgnoos  to  Oxe  extent  that  die 
Intention  of  the  testator  cannot  be  ascertain- 
led  fran  the  langnage  of  the  will  Itself,  anotti- 
er  rule  of  law  equally  as  well  established  la 
aH>Ucable,  and  is  nscessary  to  be  invoked. 
As  an  accurate  statement  at  tbe  consensus 
of  judicial  oBiniont  it  is  phrased  in  Oyc.  v(d. 
40,  p.  1431,  as  fouows: 

"Where  the  langnafe  of  the  will  is  oncer- 
tain  and  doabtfal,  or  contains  a  Utent  ambi- 
guity,  extrineie  evidence  may  be  admitted  for 
tbe  parpose.of  explaining  the  will,  the  sitoa- 
tion  of  tbe  testator,  and  the  facts  and  drcnm- 
stances  surronnding  him  at  the  time  of  the 
execution  of  a  will,  such  as  evidence  as  to  the 
facts  that  the  will  wu  written  by  the  testator 
himself,  and  that  he  was  not  a  professional 
man,  or  as  to  the  condition  of  his  family,  and 
the  amount  and  character  of  his  property,  or 
as  to  bis  feelings  toward,  and  bis  relations  to, 
the  persons  affected  by  the  will,  or  as  to  tbe 
condition  of  the  bntefldarics.  Snch  evidence, 
bowerer^  Is  not  admissible  where  the  language 
of  the  will  is  plain  and  nnamblgnons." 

In  the  ^atement  of  the  rule  of  law  just 
quoted  the  term  "latent  ambiguity"  Is  used, 
and  It  may  be  helpful  to  say  at  this  point 
that  it  is  made  evident  by  examination  of  tbe 
latest  text-books,  and  the  decisions  of  our 
own  courts,  that  tbe  distinction  betwem  "la- 
tent" and  '^tent"  ambiguities  is  now  prac- 
tically Ignored  and  dlsr^rded ;  and  the 
courts,  without  regard  to  the  distinction,  en- 
deavor  to  arrive  by  the  most  direct  way  at 
what  the  testator  meant  when  he  wrote  the 
will.  Gardner  on  WlUs,  388-389;  Page  on 
Wills,  988;-  Schouler  on  Wills,  581;  Jarmon 
on  Wills,  vol,  1  {6th  Ed.)  400-402 ;  Meyers  v. 
Maverick,  28  S.  W.  716. 

Among  the  numerous  authorities  cited  in 
Cyc.  In  support  of  tbe  rule  of  evidence  above 
quoted  Is  the  case  of  Hunt  v.  White,  24  Tex. 
643.  That  case  was  decided  as  early  as  1860, 
and  has  been  consistently  followed  to  this 
time.  In  the  course  of  his  opinion  Chief  Ju»- 
tlce  Wheeler  quoted  from  Phillips  on  Evi- 
dence, and  cites  Oreenleaf  to  tbe  effect  that 
to  allow  parol  evidence  where  tbe  will  is 
plain  and  unambiguous  would  be  "inconsist- 
ent with  the  rule  *  *  *  which  has  been 
universally  established  for  the  ccmstruction 
of  wills,  namely,  tbat  the  testator's  intention 
Is  to  be  ctdlected  from  the  worda  used  In  the 
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win,  and  words  whidi  he  has  not  used  can- 
not be  added." 

However,  it  la  held  In  the  same  case  that 
"It  is  competent  to  admit  parol  evldenoo 
•  •  *  to  e^laln  a  wlU  •  •  •  by 
showing  the  situation  of  the  testator  In  hia 
relation  to'pwBCHU  and  things  around  him; 
or,  as  it  Is  oftoi  expressed,  by  proof  of  the 
surrounding  drcnmstances,  in  ordffl*  that  his 
will  may  be  read  In  the  Ufifht  of  the  drcnmr 
stances  In  which  be  was  placed  at  tbe  time 
of  making  it" 

It  Is  also  said  that  while  the  Intent  "must  be 
ascertained  from  the  meaning  of  tbe  words  In 
the  Instrument  and  from  those  words  alone,"* 
yet,  as  the  testator  "may  be  supposed  to  have 
used  language  with  reference  to  the  situation 
In  which  he  was  placed  to  the  state  of  bis 
family,  bis  property,  and  other  drcumatancea 
relating  to  himself  iadividually  and  to  his  af- 
fairs, the  law  admits  extrinsic  evidence  of 
those  facts  and  circumstances,  to  enable  the 
court  to  discover  the  meaning  attached  by  the 
testator  to  the  words  used  In  the  wlU,  and  to 
apply  them  to  the  :foctB  of  the  particular 
case." 

The  substantial  meaning  of  the  authority 
last  cited,  and  of  all  others  that  we  have  ex^ 
amlned,  and  the  idea  sought  to  be  conveyed. 
Is  tersely  and  felicitously  phrased  by  the  Su- 
preme Court  of  Kentucky  in  the  following 
langnage: 

"In  other  words,  as  it  has  often  been  ex- 
pressed, it  is  incompetent  by  this  diaracter  of 
proof  to  show  ^at  the  testator  intended  to 
say,  but  did  not,  but  it  may  be  shown  what 
was  Intended  by  what  be  did  say."  Eicbbom 
V.  Morat,  176  Ky.  80,  193  S.  W.  1013. 

[I]  It  Is  of  course  elementary  that  all  parts 
of  the  Instrument  must  be  construed  together, 
and  the  intention  of  the  testator  be  arrived  at 
by  considering  tbe  whole,  and  not  from  de- 
tached, segregated,  and  isolated  words,  sen- 
tences, or  clauses. 

[t]  In  this  connection  it  Is  logically  in  or- 
der to  set  forth  yet  another  rule  of  construc- 
tion which  has  long  been  applied  by  the 
courts  of  Texas  and  all  other  jurisdlctioos, 
and  which  Is  peculiarly  applicable  to  the  iOh 
stent  case. 

"There  is  no  more  clearly  established  rule 
of  construction,  as  applicable  to  wills,  than 
that  words,  or  clauses  o£  sentences,  or  even 
whole  paragraphs,  may  be  transposed  to  any 
extent,  with  a  view  to  show  the  Intentloii  of 
the  testator.  Pond  v.  Bergh,  10  Paige,  140. 
Words  and  limitations  may  be  transposed,  sup- 
plied, or  rejected.  But  it  must  appear,  either 
from  the  words  of  tbe  will,  or  extrinsic  proof, 
admissible  in  aid  of  the  words,  that  the  trans- 
positiuD  does  really  bring  out  tbe  true  intent 
of  the  testator,  and  thus  render  what  was  be- 
fore obscure,  clear.  •  ♦  •  There  is  no  doubt 
that  a  particular  construction  of  words,  al- 
though somewhat  variant  from  their  more  nat- 
ural and  obvious  Import,  may  be  stmngthensd 
1^  reference  to  extraneous  cbenmstaaossi''  1 
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Redf.  on  Wills  (4Ui  Ed.)  pp.  431-^,  qaoted  In 
Bawes  t.  Foote,  64  Tex.  27. 

Extraneous  tectB  ere  always  admissible  In 
aid  of  the  construction  of  wills  to  the  ex- 
tent of  explaining  doubts,  or  removing  uncer- 
tainties, wb^  with  that  aid  the  Intent  ta 
clear.  Currle     Murphy,  35  Miss.  473. 

We  have  been  prompted  to  deal  at  length 
with  the  question  of  the  admlsstblUty  of  pa- 
rol erldence,  rather  by  reason  of  deference  to 
the  earnest  contenUon  of  the  respective  coun- 
sel, than  because  we  believe  a  determination 
of  the  qaestioii  was  essentia]  to  a  prqper  de- 
cision. 

We  ere  of  the  opinion  that  the  will  is  capa- 
ble of  being  correctly  Interpreted  without  ref- 
erence to  any  of  the  testimony  admitted  over 
objection  of  defendant  in  court  below  (de- 
fendant In  error  here)  by  applying  to  the  will 
and  the  undisnuted  facts  the  rtfcognized  rulea 
ef  construction  above  set  forth. 

It  Is  proper  to  say  in  this  connection  that 
it  la  revealed  by  the  statement  of  facts  that. 
In  reply  to  the  objection  made  to  the  Intro- 
duction of  the  parol  testimony  as  to  declara- 
tions of  the  testator,  counsel  for  plalntlfFs 
In  the  court  below  stated  tbat  he  would  not 
insist  upon  any  statonent  of  W.  W.  Haupt 
as  to  what  he  was  going  to,  or  did,  put  In 
his  will,  but  contended  that  any  declaration 
of  the  testator  aa  to  why  he  wanted  any  pei^ 
son  to  tabe  and  another  not  to  take,  an  inter- 
est in  the  land  was  competent  as  a  circum- 
stance bearing  on  the  construction  of  the  wlU. 
The  testimony  appears  to  have  been  admit- 
ted, limited  to  the  purpose  indicated. 

As  we  have  said  above,  we  believe  the 
will  can  be  properly  construed  without  refer- 
ence to  any  evidence  except  that  which  is  un- 
disputed. 

The  testator  refers  first  in  specific  terms 
to  bis  "field"  wbtcb  was  in  the  McOarver 
tract,  and  following  the  order  of  his  will 
we  will  deal  first  with  that  property.  We  can 
pretermit,  for  the  purpose  of  argument,  all 
the  testimony  as  to  the  declaration  of  the 
testator  as  to  his  reasons  for  so  dl,vldlng  the 
200  acres  as  to  exclude  Mrs.  Landers  from 
any  Interest  therein,  since  It  has  already 
been  shown  tbat  he  made  deeds  dividing  the 
250  acres  among  five  of  bis  children,  and 
tbat  Mrs.  lianders  was  not  one  of  the  five. 

Tbe  contention  has  been  pressed  that  a 
construction  of  the  will  which  would  exdude 
Mrs.  Landers  frmn  any  Interest  In  the  land 
would  (qperate  gross  Injustice,  but,  u  has 
been  seen,  not  only  did  the  testator  In  tbe 
solemn 'form  of  a  deed  to  eadi  of  five  chil- 
dren so  divide  the  2C0  acres  as  to  exclude 
Mrs.  Landers,  but  his  wife,  the  mother  of 
Mrs.  Landers,  joined  In  the  execution  of  each 
and  nil  of  those  deeds. 

Certainly  It  cannot  tw  contended  that  tlie 
mother  would  have  harbored  any  Intention  to 
do  her  daughter  injustice;  As  to  the  260 
acres,  Oose  deeds  <dearl7  manifest  the  pui^ 


pose  and  Intent  of  tbe  tastatw  eooc«ning 
Mrs.  Landers. 

Referring  to  the  division  so  made  be  says: 
"I  hare  already  laid  off  mj  field  In  GO-acre 
lots,  and  all  the  children  have  drawn  shares," 
etc. 

It  is  obvious  that  that  statement  is  not 
literally  true,  because  Mrs.  Landers  was  not 
included  In  the  dlTlslcm,  ttiongta  it  was  made 
with  solemn  ftomality.  To  confomi  Oiat 
statement  to  the  truth,  and  express  the  man- 
ifest meaning  and  purpose  of  the  testator, 
we  must  supply  between  the  words  "all  the 
children"  and  the  words  "have  drawn"  tbe 
w<tf9a  **to  whom  I  intend  to  ^ts  kdj  at  my 
land," 

There  is  aboadant  authority  in  law  for 
so  supplying  words,  where  they  serve  to  make 
clear  the  meaning  and  Intention  of  the  testa- 
tor. Hawes  T.  Foote,  64  Tez.  27,  and  au- 
thorities therein  cited. 

Proceeding  to  the  third  paragraph  of  the 
will,  we  find  aa  part  of  a  sentence  a  dause 
whidi  reads  as  follows:  "And  «aeh  heir 
iKovld  have  an  undivided  interen  in  »aid 
patttav"  (italics  ours).  As  we  construe  the 
brief  and  argummt  of  counsel  for  defendant 
In  error,  he  basoB  his  contention  Is  tbe  main 
on  that  clause. 

Arguing  on  the  basis  of  tbe  words  ItaU- 
dzed,  he  strenuously  Insists  that  there  la  no 
doubt  or  ambiguity  in  the  will.  If  there 
were  no  language  following  these  words  ex- 
planatory of  the  meaning  of  the  testator,  or 
If  these  words  could  properly,  and  In  accord- 
ance with  recognized  and  controlling  rules 
of  construction,  be  separated  and  segregated 
from  what  precedes  and  what  follows,  ttie 
contention  would  unquestionably  be  correct. 

There  are,  however,  phrases  explanatory 
of  tbe  testator's  meaning,  and  we  are  not  at 
liberty  to  disregard  acc^ed  canons  at  con- 
structl<m. 

It  Is  manifest  that  the  testator  meant  to 
make  an  exception  which  would  apply  to  one 
of  bis  <H]lldren,  and  we  are  of  the  opinion 
that  the  words,  "ihedr  Is  one  exception  to  this 
rule,"  should  be  transposed  bo  as  to  imme- 
diately follow  the  dause,  "And  each  heir 
thottia  have  on  vndlvMed  kttereat  ta  taid 
pasture.** 

This  Is  true,  because,  the  purpose  to  make 
an  exception  being  obvious,  the  reastm  for 
the  exception  was  meant  to  follow  the  dec- 
laration that  there  should  be  one,  and  the 
reason  is  that  he  did  not  vmnt  either  tlie 
husband  of  his  daughter  or  her  sons  ever  to 
bare  any  interest  whaterer  in  any  part  of 
his  land. 

Hie  statement  that  he  expected  "moBt" 
(which  Implies,  but  not  all)  of  his  children  to 
build  on  the  west  end  of  the  McOftnrer  Fteld 
tract  clearly  establishes  no  ''rule,"  slnca  be 
evidently  contemplated  tbat  there  might,  and 
inobaUy  would,  in  one  or  more  excqrtiais 
tOk  so  to  speak,  his  «xpectatl(ni. 
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When  we  consider  tbe  obvious  purpose  to 
prevent  tbe  son-in-law  and  grandsAs  from 
ever*  by  any  posBlblllty  benefiting  by  his  will, 
the  transpcodtlon  made  abave  Is  justified,  if 
not  Imperatively  demanded.  This  view  is 
strengthened,  U  indeed  not  conclusively  prov- 
ed correct  by  the  fnrtber  language  In  para- 
graph 6: 

"My  danghter  Alice  [Un.  Landers},  has  lived 
with  me  for  five  yean  and  Is  entirely  incom- 
petent to  do  snytUiw  ft  has  to  be  taken  care 
of  all  her  Uf  e." 

The  statement  is  abundantly  Justified  by 
the  evidence,  showing  her  husband  had  nei- 
ther visited  hia  wife  nor  contributed  In  any 
measure  to  her  support  in  five  years. 

It  appears  to  qb  that  the  plan  and  purpose 
of  the  testatOT  to  limit  the  division  of  his 
land  to  five  children  is  further  shown  by  the 
statement  that  U  hlis  ehUdren  diose  they 
could  give  the  grandsons  money,  but  they 
must  be  denied  any  part  of  his  land. 

If  all  the  <dilldrCT,  fndnding  Mrs.  Landers, 
were  to  get  <nily  an  etiual  share  of  the  land, 
thm  could  have  been  no  reason  for  the  ap- 
lurehen^Mi  that  say  of  Qiem  oat  of  his  or 
her  oie^elzth  would  give  a  part  to  the  sons 
of  a  sister  who  was  to  reoelre  as  mudi  as 
each  of  the  others. 

Then  Is  no  room  for  donbt  ttuit  W.  W. 
fHaupfs  controlUng  and  dfunlaant  purpose 
was  to  BO  d^Tlae  his  land  that  his  son-ln-law 
and  grandsims  could  neiret  by  any  possIbiUty 
haTe  any  Intereet  In  It ;  yet  If  his  daughter 
had  beomne  a  benefldary  tmder  the  wlU,  and 
had  died  tbe  day  after  her  father  died,  a 
ILte  estate  of  one-third  would  have  vested 
instantly  In  the  husband,  and  title  in  fee 
simple  to  all  her  share  In  her  sons. 

If  die  survived,  as  she  did,  the  husband, 
as  the  law  then  was,  would  have  had  the 
management  and  control  of  all  the  property 
and  been  entitled  to  half  the  rents  and  rev- 

If  she  was  meant  to  be  Included  In  the 
terms  of  the  dense,  then  the  will  meant 
nothing,  since  its  effect  would  have  been  In 
no  wise  different  from  the  operation  of  the 
statute  of  descmt  and  distribution. 

[71  It  has  been  held  in  high  authorl^  that 
the  law  of  the  state  at  the  time  of  the  execu- 
tion of  a  will  may  be  considered  in  ascer- 
taining the  intention  of  the  testator.  Peet 
V.  Peet,  229  m.  841,  82  N.  E.  376, 18  L.  R.  A. 
(N.  S.)  780,  11  Ann.  das.  492. 

II]  The  presumption  Is  entitled  to  be  in- 
dulged that  the  testator  knew  that  If  he  made 
no  will  aU  his  children  would  inherit  equal- 
ly, as  that  Is  a  matter  of  common  knowledge ; 
and.  if  tbe  Instrument  be  given  the  Interpre- 
tation cmtended  tot  by  dslsndiuit  In  omr. 
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to  all  Intents  and  purposes  It  amounted  to 
no  will,  and  the  manifest  plan  of  the  testa- 
tor becomes  no  plan,  and  the  purpose  which 
was  obviously  uppermost  in  his  mind  to  ex- 
clude his  son-in-law  and  grandsons  from  any 
possible  Interest  would  be  thwarted  and  de- 
feated. 

Neither  the  husband  nor  the  grown  sons  of 
Mrs.  Landers  had  contributed  to  her  support 
in  five  years,  and  it  is  evident  that  the  tes- 
tator realized  that  her  support  would  have 
to  be  furnished  by  his  wife  and  children,  as 
the  remaining  125  acres  of  the  McCarver 
tract  produced  no  revenue,  and  the  revenue 
from  the  Dunn  tract  was  very  small. 

Defendant  in  error  lays  much  stress  upon 
the  arrangement  made  between  Mrs.  Haupt 
and  hex  children  as  to  the  remaining  125 
acres  of  the  HcOarver  tract,  of  tbe  benefit 
of  which  Mrs.  Landers  was  the  recit>ient  to 
the  extent  of  about  an  amount  equal  to  ttiat 
which  each  of  the  other  five  children  had  re- 
ceived out  of  the  same  tract 

We  do  not  attach  great  Importance  to  that 
transactiim,  first;  because  it  Is  dearly  shown 
that  the  money  was  used  to  meet  the  expense 
of  keeping  Mrs.  Landers  In  a  sanitarium; 
and,  second,  becaase  we  are  unable  to  see 
how  it  Is  In  any  way  helpful  In  interpreting 
the  will  made  a  year  or  mwe  before  1^  W. 
W.  Haupt. 

We  do  not  deem  It  necessary  to  consider 
the  assignments  of  error  rating  to  giving 
and  refusing  charges,  as  under  the  facts  In 
evidence  they  do  not  raise  questiODs  of  sub- 
stantive law. 

If  the  court  believed  the  meaning  of  the 
will  to  be  doubtful  and  was  unable  to  detei>- 
mine  whettier  or  not  Mrs.  landers  was  ex- 
cluded from  an  Interest  In  the  land,  there  la 
abundant  authority  In  Btq)port  of  Its  actlmi 
in  submitting  the  questUu  to  the  jury  as  a 
mixed  questl<m  of  law  and  fiict 

[I]  We  are  of  the  t^ilnlon  that,  regardless 
of  the  parol  testimony,  the  court  could  and 
should  have  construed  the  will  as  exprearing 
tbe  IntKitloa  of  the  testator  to  exdode  Mrs. 
Landers  from  any  interest  In  the  land  In 
question:  therefore  whether  there  were  or 
were  not  errors  committed  In  the  trial  be- 
comes an  Immaterial  question. 

We  are  ot  the  oplnkm  that  the  Judgment 
of  the  district  court  was  correct,  and  that  it 
was  erroneously  reversed. 

We  therefore  recommend  that  the  Judg- 
ment of  the  Oburt  of  Civil  Appeals  be  revers- 
ed, and  that  of  the  district  court  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Ocmmtsslon  of 
Appeals  la  adopted,  and  wilt  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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GILLIAM  T.  MAHON  Vt  al.  (No.  241-8433.) 

(Oommiaslon  of  Appeals  of  Texas,  Section  B. 
June  8,  1921.) 

1.  WIHs  <»3o439— Cardinal  rule  of  ooMtnoCltB 
It  to  uotrUla  iBtentloi. 

The  cardinal  rule  in  fbe  oonstmetion  of 
erery  will  is  to  arrive  at  the  intention  of  the 
testator,  which  must  be  given  efCect  unless 
contrary  to  public  p(di<7  or  forbidden  by  some 
Inflexible  rule  of  law. 

2.  Wills  «=>60l(l)— Provlsloa  givlai  fe*  to 
wife  held  not  oat  down  by  subsaqnent  anblg- 
■ODt  prevlsloa- 

A  will  providing  that  "I  give  and  bequesth 
to  my  wife  all  my  real  and  personal  property, 
•  •  •  also  my  granddaughter  to  have  equal 
share  with  all  my  heirs  when  the  property  is 
divided,"  gave  the  property  to  the  wife  in  fee, 
as  the  clear  gift  in  fee  could  not  be  cut  down 
1^  the  Bubaequeiit  ambigoons  elanse. 

Ihror  to  Court  of  (Mvll  Appeals  ot  Flttli 
Supreme  Judicial  DUtrict. 

Suit  by  B.  A.  Gilliam,  guardian  and  ex- 
ecutor, against  Mlttle  Gibson  Mabon  and 
others  to  constme  a  will.  A  Judgment  of 
tbe  district  court  was  reversed  by  the  Court 
of  Civil  Appeals  (215  S.  W.  124),  and  plain- 
tiff brings  error.  Beveraed.  and  Judgment 
of  the  District  Court  affirmed. 

Oo<toll,  Gray,  McBrlde  &  (VDCHinell,  ot 
Dallas,  for  plaintiff  In  error. 

J.  J.  Bcbf<nd  and  Lee  Richardson,  both  of 
Dallas,  for  defendants  In  error, 

KrPFBEIX,  J.  The  acUon  oat  ot  which 
the  appeal  In  this  case  arose  was  brought 
for  the  purpose  of  construing  thtf  will  of  S. 
A.  Mahon,  who  died  at  Dallas,  on  November 
16,  1912.  He  left  snrvlTlng  hbn  a  widow, 
Alice  A.  Uahon,  who,  aubsequent  to  his  death, 
t»ecame  hopelesdy  insane  aai  bo  remahia. 

S.  A.  Mahon  had  beoi  married  prior  to  his 
marriage  with  Alice  A.  Blahon,  and  by  his 
first  marriage  had  <me  son,  whose  death  pre- 
ceded that  of  hlB  father  by  nerecal  years. 
The  defendant  in  em^,  Hittle  Mahon,  la  a 
daughter  of  tiiat  aon,  and  cousequently  a 
granddaughter  (tf  the  testator,  S.  A.  Mahon. 

At  the  death  of  aaid  testator  his  heirs 
were  Sidney  A.  Mahon,  a  son.  Nettle  Pauline 
Mahon,  a  daughter,  and  Margaret  Bfahon 
Brl<&el,  a  daughter,  who  were  all  cfalldrMk 

the  testator  and  his  wife  Alice  Mahon ;  and 
the  fourth  and  last  heir  was,  and  is,  the 
said  Bflttle  Mahon,  a  daughter  of  the  son  by 
the  first  marriage  of  the  testator,  as  above 
stated. 

The  daughter,  Margaret  Mahon,  prior  to 
1912  matiled  Joseph  H.  Bridcel,  and  snrrlved 
her  fiither,  but  died  In  the  year  1918,,  leav- 
ing a  will  in  terms  as  set  forth  below,  whicA 
will  was  duly  probated  in  Dallas  conn^.  The 
oonstroctlm  of  that  will  la  In  no  wise  In- 


Tolred  in  tUs  pnceedinc.  «Eoept  to  abow 
pn^r  Vartlea.  It  rewls  aa  follows: 

"Nov.  80,  1917,  Uonravia.  Oallf. 

"This  my  will  dated  Nor.  80,  1917.  I  want 
Mr.  B.  A.  GQliam,  with  the  assistance  of  my 
sister,  Nettie,  to  administrate  my  affairs. 

"First,  Lndle  Bri<Ael  to  hare  my  one-half  of 
home  place  owned  with  her. 

"All  my  other  property  I  want  my  mother, 
Mrs.  Alice  Mahon,  to  have,  and  if  the  income 
is  not  enoagh  with  her  own  to  give  her  every 
comfort  I  want  such  pr(H>erty  as  can  be  sold 
even  at  a  sacrifice  to  be  used  for  that  purpose. 

"At  my  mother's  death  I  want  my  sister  Net- 
tle to  have  <me-balf  of  the  property,  and  the 
other  half  to  be  equally  divided  between  my 
niece,  Mittie  Mahon,  and  my  sister-tn-biw.  Mrs. 
Mittie  Gibson  Mahon  and  Mr*.  Ljyda  Thomp- 
son Mahon. 

"Mrs.  J.  H.  BriekeL 

"Mrs.  Margaret  Mahon  BridksL" 

yhe  will  left  by  8.  A.  Mahon  at  the  bottom, 
and  just  above  the  signature,  beara  date 
September  12,  1912,  and  reads  as  follows: 

"State  of  Texas,  Coanty  ot  Dallas: 

"Dallas,  Texas,  Sept  2&,  1912. 
"Know  all  men  by  these  presents  that  I,  S.  A. 
Mahon,  of  the  state  of  Texas,  coonty  of  Dallas, 
have  this  day  executed  my  will  and  tMtament, 
being  of  good  mind,  wiUed  to  my  wife,  Alice  A. 
Mahon,  of  the  above  state  and  county  in  the 
event  of  my  death  I  glvt  and  bequeath  to  my 
wife  Alice  A.  Mahon,  all  my  real  and  personal 
property  and  all  my  interest  in  the  New  Tork 
Ijfe  Insurance  Co.  All  debts  to  be  paid,  also 
my  granddaughter  Mittie  Mahon  to  have  equal 
share  with  all  my  hein  when  the  property  is 
divided. 

"WltDMs  my  hand  this  Sept  12,  1912. 

"[Signed]      S.  A.  Mahon." 

The  case  was  tried  in  the  district  court 
without  a  Jury,  and  the  trial  Judge  phrased 
his  conclusion  of  law  as  follows: 

"The  court  is  ot  the  opinion,  and  so  decrees, 
that  the  will  of  the  said  S.  A.  Mahon  vested 
in  the  said  Alice  A.  Mahon,  his  surviving  wife, 
all  the  estate,  real,  personal  and  mixed,  owned 
by  the  said  S.  A.  Bishon  at  bis  death,  and  so 
conatmea  the  will,  and  lua  entered  decree 
herein  aoeordlngly." 

Tlw  Court  of  CiTll  Appeals  oonMrned  Un 
wUl  OB  Testing  only  a  Ufa  estate  in  Mis. 
Alice  A.  Bfahon,  and  reyeiaed  the  judgment 
of  the  district  court,  and  lendovd  Judgmoit 
f aivellants  in  that  court  (defendanta  in 
error  hoe).  Defendants  in  orror  filed  no 
brief  or  written  argnmait  in  this  court,  reat- 
iog  their  case  on  their  tolef  in  the  Oourt  ot 
CAtU  Appeals  and  oral  axgnment  In  ttils 
court 

Plaintiff  in  error  makes  the  same  conten- 
tion ben  aa  he  made  In  the  Oourt  of  CivU 
Ai^lMals,  and  iwesents  in  his  api^catlmi  for 
writ  of  error  two  assignments,  whi<di,  taken 
together,  n«ean  the  same  thing,  via.:  That  the 
will  Tasted  a  fee-simple  estate  In  Alice  A. 
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Mahon  as  the  district  conrt  held;  and  that 
the  Ck>urt  of  Civil  Appeals  erred  In  holding  to 
the  contrary.  Under  these  two  asalgnmenta 
he  states  four  propoeitlone,  which,  in  view 
of  the  facts  and  the  terms  of  the  will,  can  be 
fully  and  fairly  condensed  as  follows: 

"Where  by  its  terms  a  will  purports  to  vest 
■  fee-simple  title  absoluta  in  the  first  taker, 
coupled  with  an  unlimited  power  (A  cootrol  and 
disposition,  a  sobseqaent  direction  in  tbs  will 
limiting  any  vndispoaed  reslda*  over  to  others 
is  void,  and  the  first  talier'i  fe«*^ple  title  is 
unafFected  thereby,  since,  where  the  first  clause 
clearly  vestB  a  fee-simple  title  in  the  wife,  such 
title  will  not  be  disturbed  or  cat  down  by  a 
subsequetit  danae  which  is  uncertain  and  am- 
blgoons  In  its  meaning." 

The  connter  contention  of  defendants  In 
error  can  be  etated  falrlir  In  tbe  following 
form: 

"That  effect  should  be  giveo  to  the  entire 
inatroment  according  to  the  intention  of  the 
testator,  and  when  in  the  first  daose  of  the 
will  he  ^ves  all  his  proper^  to  bis  wife,  and 
In  the  second  clause  tays  his  granddaughter 
Is  to  have'  an  equal  share  when  the  property 
is  divided,  the  will  should  be  construed  as  vest- 
ing an  estate  in  tbe  wife  only  for  life,  or  until 
the  eame  riiall  be  divided,  aod  after  ber  death, 
or  when  the  property  is  divided  to  vest  the 
title  in  the  heirs,  incladiiig  the  granddaughter. 
Since  no  power  of  disposition  is  given  by  tbe 
terms  of  the  will  the,  wife  is  vested  only  with 
Bu  estate  for  life  or  until  the  property  is  di- 
vided, as  tbe  expression  of  the  inteutimi  or  de> 
sire  on  tiie  part  of  tbe  testator  that  tUs  grand- 
danghter  should  have  a  certain  interest  has 
tbe  same  force  and  effect  as  if  the  eatate  bad 
been  devised  in  egress  terms." 

In  support  of  the  contentions  thus  pbras* 
ed  defendants  in  error  cited  in  the  Court  of 
Civil  An;>eals  the  following  T^aa  cases; 
S^nlk  V.  Dashiri),  62  Tex.  6S2,  CO  Am.  Bep. 
642;  McMurry  v.  Stanley,  69  Tex.  227,  6 
S.  W.  412;  Lake  v.  Copeland,  82  Tex.  464, 
17  S.  W.  786;  Cleveland  v.  Cleveland,  89  Tex. 
445,  35  S.  W.  145;  CottreU  v.  Moreman,  136 
S.  W.  124 ;  Dnlin  v.  Moore,  96  Tex.  135,  70 
S.  W.  742 ;  WIess  v.  Goodhue,  98  Tex.  280,  83 
S.  W.  178 ;  Haring  r.  Shelton*  lOS  Tex.  10. 
122  S.  W.  13. 

{1}  Most,  If  not  all,  of  these  cases  are 
familiar  to  tbe  profession,  and  we  shall  not 
undertake  to  analyze  them  all  or  point  out 
their  application  to  the  question  under  dis- 
cussion. All  of  them  support  tbe  rule  which 
prevails  in  all  Jurisdictions,  that  the  car- 
dinal rule  in  the  construction  of  every  wlU 
is  to  arrive  at  the  Intention  of  the  testator, 
which  Intention  most  be  given  effect  unless  It 
be  contrary  to  public  policy  or  be  "forbid- 
den by  some  Inflexible  rule  of  law."  There 
Is  no  difference  of  opinion  between  oi^sing 
counsel  as  to  tbe  rule — ^indeed,  cuuld  not  be, 
as  [t  Is  not  only  elementary  and  fundamental, 
but  Inherently  logical  and  just.  They  dif-' 
fer  only  upon  th^  question  of  Its  application 
to  the  facts  revealed  by  the  repocd. 
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[2]  The  rule  ai^Ucable  to  the  Instant  case 
is  a  rule  of  construction,  the  purpose  ot 
which  la  to  arrive  at,  or  gain,  the  testator's 
Intention,  and  which  Is  applied  for  no  other 
purpose.  As  Is  said  in'  Wager  v.  Wager,  96 
N.  Y.  174,  which  case  is  quoted  from  by  Judge 
Stayton  in  McMurry  r.  Stanly,  69  Tex.  22T» 
6  S.  W.  412 : 

"The  rule  that  a  limitation  over  to  one  can- 
not be  based  upon  a  primary  devise  of  an  ab- 
solute estate  to  anotlwr  is  founded  entirely 
upon  the  supposed  intention  of  the  testator." 

Tbe  rale  referred  to  can  be  correctly  and 

more  fully  phrased  as  follows: 

''Where  the  first  daate  of  a  will  hi  dear,  nn- 
ambiguoQS  language  gives  and  beqneatbs  to  me 
devisee  all  tiie  property  real  and  personal  oC 
which  tbe  testator  dies  possessed,  such  estate 
so  given  cannot  be  disturbed,  cut  down,  or  dl- 
rainiahed  by  a  subsequent  elaose,  which  la  un- 
certain and  ambiguous  in  Its  meaning.** 

That  rule  of  law  has  been  long  established 
and  applied.  Careful  examUiatlon  of  tbe 
cases  of  McMurry  v.  Stanley,  69  Tex.  227,  0 
S.  W.  412,  and  Dulln  v.  Moore,  96  Tex.  135, 
70  S.  W.  742,  which  are  strongly  relied  upon 
by  defendants  in  error,  reveals  that  the 
(danae  of  the  will  In  each  case  which  waa 
held  to  limit  the  devises  was  clear,  direct,  and 
unambiguous,  and  left  no  doubt  as  to  the  In- 
tention and  desire  of  the  testator,  which  was, 
under  the  terms  of  tbe  instrummt.  capable 
of  being  practtcally  carried  out. 

Such  Is  the  nature  and  effect  of  tbe  first 
clause  of  tbe  wilt  of  8.  A.  Mahon,  which,  In 
clear  and  tmamblguous  terms,  vested  an  es- 
tate In  fee  In  his  wife  in  all  his  property. 
Tbe  clause  referrlug  to  the  granddaughter 
is  secondary  only.  Were  It  as  clear  as  the 
first  it  would  be  our  duty  to  reconcile  the 
two,  but  In  view  of  Its  ambiguous  character 
the  primary  clause  cannot  be  affected  by  It. 

If  tbe  second  clause  were  given  effect  the 
result  would  be  to  Incorporate  all  of  the  helra 
of  the  testator  as  beneficiaries,  though  ther^ 
Is  no  direct  intimation  on  the  part  of  the 
testator  that  they  were  to  share,  and  thou^ 
they  are  wholly  unmentloned  or  referred  to 
as  beneficiaries  wder  the  will.  This  being 
true,  the  rule  applicable  to  the  situation  for- 
bids such  a  construction,  and  demands  that 
the  will  be  construed  as  vesting  an  estate  In 
fee  to  all  tbe  property  In  the  wife,  provision 
for  whom  appears  to  have  been  the  primary 
and  controlling  purpose  of  the  testator,  and 
as  to  whom  only  did  he  express  bis  Inteattm 
in  clear  and  effectual  legal  terms. 

Tbe  following  cases  support  tbe  conclusion 
reached:  Howard  v.  Carusl,  109  TJ.  S.  725, 
27  L.  Ed.  1089;  1  Ide  v.  Ide,  5  Mass.  500; 
Tbomblll  V.  HaU.  2  CI.  &  F.  22;  arUde  1106; 
Her.  Stat.  Tex.;  Fee^a  v.  Slau^ter,  182  S. 
W.  10. 

It  follows  from  what  has  been  said  that 
tbe  construction  put  upon  the  will  by  thA 
district  court  was  correct  and  that  the  Oourc 


Digitized  by  Google 


m 

of  Civil  Appeals  erred  In  holding  to  the 
contrary.  We  therefore  recommend  that  tbe 
judgment  ot  the  latter  court  be  rereraed,  and 
that  of  the  district  court  be  affirmed. 

PHILLIPS,  C.  J.  The  Judgment  reoom- 
mended  In  the  report  of  tbe  Commission  ot 
Appeals  is  adopted,  and  wUl  be  entered  as 
the  Judgment  at  the  Supreme  Court. 


STEED  et  ax.  V.  GULF,  C.  ft  S.  F.  RY.  CO. 

(N0.2I&-3339.) 

(Commission  of  Appeals  <tt  Texas,  Section  B. 

June  1,  1921.) 

r.  Negligenoe  <3=>59— One  liable  only  for  Injury 
reasonably  anticipated. 
A  person  is  liable  for  such  injuries  only  as 
might  reasooably  have  been  antiripated  as  the 
natural  result  of  his  acts. 

2.  Carriers  <8=>305(l)— Conductor's  temporary 
Uot^lng  of  aisle  not  proximate  eaass  of  wo- 
man passenger's  falling  while  waitlag  for  blm 
to  let  her  pass. 
Tbe  act  of  a  conductor  of  a  passenger  train 
in  temporarily  obstrucfeuig  the  aisle  as  be  stood 
tlkerehit  bending  orer  to  apeak  to  some  on^  as 
a  woman  passenger  approadied  walking  to  the 
rear,  held  not  tbe  proximate  canae  of  her  fell- 
ing before  she  reached  him  as  she  halted  to 
wslt  for  him  to  let  ber  pass. 

8.  Carrlen  ^283(2)-4:oadieter  eet  tegll- 
test  la  tenporarlly  Meefctog  alsliL 
The  eondoetw  of  a  passenger  train  was 

not  negligent  In  temporari^  obstmeting  the 
aisle  b7  standing  therein,  ben^g  over  to  speak 
to  some  one,  as  a  woman  passenger  approach' 
ed,  walking  to  tbe  rear,  and  lost  her  balance 
before  she  reached  him  as  she  halted  to  wait 
for  bim  to  let  ber  paH. 

4.  EVIdonos  «=957l  (9)— CoBdnotor's  opialoa  oa 
hypothetloal  oass  held  Inoompelent. 

In  action  for  injuries  to  woman  passenger 
hj  falling  in  aiale  while  waiting  for  conductor' 
to  let  her  pass,  testimony  of  the  conductor  that 
a  woman  walking  to  the  rear  of  a  car  in  motion 
might  become  overbalanced  while  attempting 
to  stop  to  wait  until  one  obatmcting  the  aisle 
should  let  her  pass  wss  without  probatiTe  value, 
being  a  mere  opinion  on  a  bypotbetiud  case,  i 
and.  in  any  event,  had  reference  to  a  perma- 
nent blocking  of  the  aisle,  and  not  to  a  tempo- 
rary blocking  of  the  aisle,  which  was  the  char- 
acter of  tbe  blocking  disclosed  by  the  evidence 
In  the  case  at  bar. 

Error  to  Court  ot  CMl  Appeals  df  Sixth 

Supreme  Judicial  District 

ActtoQ  by  S.  A.  Steed  and  wife  against  the 
Gulf,  Colorado  &  Santa  76  Railway  Com- 
pany. Judgment  for  i^lntiffs  was  reversed 
and  rendered  by  the  Court  of  Civil  Aiipeals 
(209  S.  W.  772),  and  i^ntlfls'  bring  error. 
Judgment  of  the  Ctmxt  of  Civil  Appeals  af- 
firmed. 


(Tel. 

B.  Q.  Evans,  ot  GreaivUle,  and  W.  A. 
Shields,  of  Eastland,  for  plaintiffs  in  error. 

IMusmore,  McBiahan  ADinsaiore^ofOreai- 
ville,  for  defendant  In  error. 

POWELL,  J.  S.  A.  Steed  and  his  wife, 
Mrs.  Lena  Steed,  sued  the  Gulf,  Colorado  & 
Santa  F6  Hallway  Company,  In  the  district 
court  of  Hunt  county,  Tex.,  for  $15,000,  which 
they  allege  as  the  damages  accruing  to  them 
by  reason  of  personal  Injuries  sustained  by 
Mrs.  Steed  while  a  passenger  on  one  of  the 
comirany's  trains  on  the  afternoon  of  April 
25,  1916,  between  Garland  and  Celeste,  Tex. 
Upon  the  theory,  as  alleged,  that  the  conduc- 
tor, in  obstructing  the  olsie  as  be  did,  was 
guilty  of  negligence  which  proximately 
caused  Mrs. '  Steed  to  fall  as  she  did.  tbe 
plaintiffs  recovered  Judgment  against  the 
defendant  for  $4,000.  The  Judgment  was 
based  upon  a  general  verdict  of  the  jniy. 
From  Bald  Judgment,  tbe  railway  company 
perfected  its  appeal  to  the  Court  of  Civil  Ap- 
peals, where  the  Jud^ent  of  the  district; 
court  was  reversed  and  rendered  In  favor  of 
defendant  In  error.   See  209  S.  W.  772. 

While  Mrs.  Steed's  testimony  on  lu-actically 
all  material  points  Is  at  variance  with  all 
the  other  evidence,  including  tbe  testtmcmy 
given  by  disinterested  witnesses,  tbe  Court 
of  Civil  Appeals,  In  deference  to  the  verdict 
of  the  Jury,  found  the  following  facts'. 

"On  tbe  afternoon  of  April  28, 1916^  appeDee 
Mrs.  Steed,  then  a  passenger  on  one  of  appel- 
lant's trtdns,  while  walking  from  the  front  end 
to  the  rear  end  9t  the  car  she  was  in.  fell  to 
tbe  floor  thereof,  and  thereby  was  tnjared.  Her 
account  of  the  acddent  was,  substantially,  as 
follows:  The  conductor  was  at  about  the  mid- 
dle of  tbe  ear,  standing  in  the  aisle,  bent  over, 
talking  to  some  one,  as  she  approacfaed  him. 
When  she  got  near  to  bim  be  straightened  up, 
looked  at  her,  and  tiien  again  bant  over  to- 
ward the  person  he  was  talking  to,  thereby  ob- 
structing the  aisle,  she  said,  so  that  ahe  could 
not  pass  on.  She  endeavored  to  stop,  intend- 
ing to  wait  in  the  aisle  until  the  conductor  'got 
ready  to  let  her  pass,*  but,  instead,  because  tht 
train  was  moving  rapidly  In  a  direction  oiq)0- 
slte  to  the  one  In  which  she  was  moving,  lost 
ber  balance  and  fell  to  tbe  floor.  At  tb«  time 
she  fell  she  was  so  dose  to  the  eondoetw,  she 
said,  that  she  'copld  have  touched  him.*  If  h« 
bad  not  atooped  over  as  he  ^d,  she  forther 
said,  she  could  have  gone  'around  him  and 
scrouged  by  bim.* " 

Based  vpon  the  flndlngs  of  fact  Just  set 
out,  the  Court  of  CMl  Appeals  h^: 

"Keeping  in  mind  the  ml*  that  required  ap- 
pellant's conductor  to  use  the  care  a  very  cau- 
tious, prudent,  and  competent  person  would 
have  used  for  Mrs.  Steed's  safety  when  he  saw 
her  walking  toward  him  in  the  aisle  of  the 
car  <I^.  Co.  V.  Halloren,  S3  Tex.  46,  87  Am. 
Bep.  744;  St  John  v.  By.  Co.,  80  a  W.  235), 
we  nsverthslesB  are  of  the  opinion  the  trial 
court  erred  when  he  refused  appellant's  request 
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that  ha  biBtruet  the  Jury  to  return  ft  verdict  in 
its  favor;  for  we  do  not  think  the  facts  proven 
vrarranted  a  finding  that  said  conductor  acted 
as  such  a  person  would  not  have  acted.  We 
think  a  very  cautious,  prudent,  and  competent 
person  reasMiablr  wouU  not  have  expected  or 
foreseen  that  iojuiy  to  Ifrs.  Steed  would  re- 
sult from  hia  obstructing  the  aisle  as  the  con- 
ductor did,  and  therefore  we  think  that  the  in- 
jury she  suffered  should  have  been  regarded  as 
due  to  an  accident  tor  which  appellant  was  not 
respousiblt.  Rj.  Go.  v.  Brown,  76  &  W.  807." 

There  was  only  one  aUegatloa  of  uegU4 
gence  in  this  cas^  and  that  was  the  act  of 
the  conductor  in  blocking  the  aisle.  No  alle- 
gation of  negUgBDce  was  based  either  on  the 
rough  handling  of  the  train,  If  It  gave  her  a 
shove,  or  the  presence  of  foreign  articles  in 
the  aisle,  ~lf  she  was  caused  to  fall.  As  a 
matter  of  fact,  the  accident  occurred  In  an 
ordinary  chair  car,  apparently  equipped  in 
the  ordinary  manner,  and  constructed  in  the 
usual  way.  There  Is  no  proof  that  the  train 
was  handled  roughly,  or  that  any  foreign  oh- 
Btade  In  the  aisle  caused  her  to  fall.  Again, 
there  Is  neither  allegation  nor  proof  that  the 
conductor.  In  leaning  forward,  struck  the 
plaintiff,  or  touched  her  at  all  and  caused  her 
to  fall  As  a  matter  of  fact,  she  never  toudi- 
ed  the  conductor.  She  says,  herself  she 
could  have  touched  him.  But  she  did  not  do 
so.  In  her  pleadings,  she  sTers  that  she  was 
within  about  two  seats  of  the  conductor  when 
the  aoddMit  occurred.  She  never  did  testify 
Just  how  far,  in  distance,  she  was  from  htm. 
She  Is  very  Indefinite  in  that  regard.  How- 
ever, many  witnesses  do  testify  rather  ac- 
curately on  that  poln^  and  the  reasonable 
conclusion  from  all  the  testimony  Is  that  she 
was  from  three  to  six  feet  dlatant  fran  the 
conductor  when  she  felt 

[11  It  Is  the  weU-settled  law  of  tfaU  state 
that  a  person  Is  only  liable  for  such  Injuries 
as  might  reasonatdy  have  been  anticipated  as 
the  natural  result  of  his  acts.  The  mle  has 
been  clearly  stated  by  our  Sufveme  Oourt  In 
several  leading  cases,  as  follows: 

In  case  of  Seale  v.  Railway  Co.,  OS  Tex. 
274,  67  Am.        602,  that  oourt  says: 

**When  a  defendant  hss  violated  ft  Antr  im- 
posed npon  Itim  by  the  common  htw,  he  slioald 
be  held  liable  to  every  person  injured,  whose 
injury  is  the  natural  and  probable  consequence 
of  the  misconduct;  and  that  the  liability  ex- 
tends to  such  injuries  as  might  reasonabl;  have 
been  anticipated,  under  ordinary  circumstances, 
as  the  natural  and  probaUe  result  of  the 
vrangfol  ftct** 

We  Quota  further  from  the  same  case,  as 
follows: 

"That  one  Kcerdsing  due  care,  and  hiearring 
no  risks,  in  ezUngoishlng  a  fire,  should  have 
the  flames  communicated  to  her  clothes,  and 
theretqr  lose  her  life,  is  something  so  improba- 
ble that  the  ftntidpation  of  it  diould  not  be 
charged  to  any  one  nnder  such  drcomstances. 
Such  a  lUbBf  might  happen,  bvt  It  would  be  <ai]y 
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from  some  casual^  which  could  not  possibly 
be  foreseen;  and,  in  such  cases,  as  we  have 
seen,  the  or^nal  negligence  cannot  be  regard- 
ed as  the  proximate  cause  of  the  injury.** 

Justice  Gaines  speaks  as  follows  In  case 
of  Railway  Co.  v.  Bigham,  90  Tex.  223,  38 
S.  W.  162: 

"Ought  the  agents  of  the  company  to  have 
foreseen  that,  as  a  result  of  the  imperfect  fas- 
tening of  the  gate,  the  injury,  or  any  injuries 
similar  in  character,  would  probably  result? 
In  our  opinion,  nothing  short  of  prophetic  kea 
could  have  anticipated  the  happening  of  the 
combination  of  events  which  resulted  in  the 
injury  to  the  person  of  the  plaintiff.  The  act 
of  the  defendant  in  permitting  the  fastening  t« 
its  gate  to  become  insecure  was  in  itself  law- 
ful; and  since  it  was  clearly  out  of  the  range 
of  reasonable  probability  that  an  Injury  to  the 
person  of  any  one  shonld  result,  it  should  be 
held  as  ft  matter  of  law  that  the  ne^genee  of 
the  company  gave  ao  fight  of  action  for  such 
Injnrtot.'*  • 

Coming  on  down  to  later  dedstona,  we  also 
refer  to  a  very  able  opinion  by  our  present 
Chief  Justice  FhlUIjiw,  In  the  case  of  Rail- 
way Co.  V.  Bennett,  UO  Tex.  262,  219  S.  W. 
108,  as  follows: 

"Under  the  authoritj  of  Seale  v.  BaUmy  Oo- 

65  Tex.  274,  S7  Am.  Bep.  602,  and  Railway  Co. 
V.  Bigham,  fiO  Tex^  223,  88  S.  W.  162,  the  neg- 
ligence of  the  defendant's  employes  in  the 
origin  of  the  fire  cannot  be  justJy  regarded  as 
the  proximate  cause  of  the  injury  to  Bennett. 
The  test  of  this  question  Is,  ought  the  defend- 
ant and  its  agents  to  have  reasonably  foresees 
that  as  the  conseqaenco  of  the  negligence  wluch 
caused  the  e^losion  ia  the  tank  car,  the  Injury 
to  Bennett,  or  like  Injury^  to  some  other  em- 
ploy«  in  his  situation,  woold  probably  result? 
In  the  language  of  Judge  Gaines'  opinion  in  the 
Bigham  case,  nothing  short  of  prophetic  ken 
could  have  anticipated  the  happening  of  the 
combination  of  events  which  resulted  in  Ben-> 
oetfs  becoming  overheated.  No  one  standing 
at  the  stage  of  the  entire  happening  which  had 
to  do'with  the  gas  axplosfm  in  the  tank  car 
could  have  regarded  it  as  other  than  a  bare 
poasibilit7)  at  best,  that  at  a  later  period  of  a 
fire  thus  produced  In  an  open  enclosure,  an  em- 
ployd  of  the  company,  in  attempting  to  ex- 
tinguish it,  would  get  so  close  to  the  fire  or 
stay  in  such  a  sitoation  so  long  as  to  be  in- 
jured by  the  heat  of  the  fire.** 

[t]  Allying  the  above  rules  of  law  to  tiie 
facts  in  this  case,  we  are  clearly  of  the  oi^lon 
that  the  railway  company  la  not  liable  to  Mrs. 
Steed  for  the  injuries  she  sustained.  In  the 
first  place,  It  must  be  remembered  that  the 
aisles  In  the  passenger  coaches  are  for  the 
ctnnmon  use  of  all.  The  train  crew  and  the 
^passengers  are  alike  entitled  to  their  use. 
They  all  have  the  same  right  to  pass  up  and 
down  these  aisles,  but  each  must  use  them 
with  reasonable  regard  for  the  rights  of 
oUiers.  No  one  has  the  right  to  permanently 
obstruct  such  passageways.  The  conductor 
not  (mly  had  the  right  to  be  In  this  alil% 
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but  It  waa  his  duty  to  be  there  in  the  dis- 
charge of  his  obligatlonB  not  only  to  the  com- 
pany, bat  to  the  passengers  as  well. 

[3]  Under  the  testimony  of  Mrs.  Steed  her- 
self, he  was  looking  after  his  passengers 
when  leaning  over  to  speak  to  them  at  the 
time  of  her  accident.  We  b^eve,  with  the 
Court  of  Civil  Awieals,  that  this  conductor 
was  doing  nothing  more  than  a  very  cautious, 
prudent,  and  competent  employ^  would  have 
done  imder  the  same  clrcumistances,  and  that, 
laying  aside  the  question  of  proximate  causey 
there  was  no  negligence  of  any  kind  in  his 
conduct  He  says  be  would  have  stepped 
aside  at  the  proper  time  and  allowed  Mrs. 
Steed  to  pass;  that  he  would  have  done  this 
when  she  reached  him.  There  is  no  proof  to 
the  contrary,  for  Mrs.  Steed  fell  before  reach- 
ing him,  and  gave  him  no  ojq;>ortunit7  to  step 
aside  and  permit  ber  to  pass. 

[4]  But,  eT«i  If  the  .coDductw  had  actually 
blocked  the  aisle  tempmarlly,  be'  could  oot 
have  antldpated  the  Injuriee  here  alleged. 
It  Is  true,  attorn^a  for  plalntlffis,  on  cross- 
examination,  gained  certain  admissions  from 
him  In  answer  to  hypothetical  questlims, 
whicb  amonnted  to  dedarattons  that,  under 
certain  circumstances,  he  might  have  antlcl' 
pa  ted  the  fall  of  Mrs.  Steed.  For  instance, 
the  following  erldenoe: 


Court,  In  a  sjriendld  oplnloa  by  Jnatloe  Dib> 
rell,  held: 

"While  the  admission  of  tbis  testimony  was 
not  objected  to  by  counsel  for  defendants,  that 
fact  would  be  important  «ily  In  the  event  Its 
admfsBlou  was  afterwards  eomplahied  of  as  vio- 
lative of  a  rifbt  reserved  to  d^sndai^  Sndi 
incompetent  testimony  can  never  form  the  ba- 
sts of  a  finding  of  facts  In  an  appellate  eouru 
notwitbatandlsg  its  presence  In  the  record  wiUi- 
out  objection.  When  the  appellate  conn  comes 
to  apply  the  law  to  testimony  constitnting  the 
facts  of  the  case.  It  can  only  base  its  ctmdn- 
sion  npwk  sneh  testimony  as  is  under  the  law 
competent.  That  whkh  is  not  oompetcat  tes- 
timony should  be  given  no  probattr*  force. 
The  admission  of  such  testimony  la  no  t*'Vnan 
to  give  effect  to  that  which  la  irrelevant  and 
incompetent  to  sustain  or  deny  a  material  fa- 
sae  in  a  ease." 


**I  was  right  slap  in  the  aisle,  but  not  quite 
an  of  the  aisle'  was  taken  up  by  me.  That 
distance  across  that  aisle  was  27  or  28  Inches. 
As  to  whether  or  not,  If  I  was  standing  there 
in  that  aisle  like  I  said  I  was,  she  didn't  have 
an  inch  to  get  by  me  on.  I  wonld  have  stepped 
out  of  the  way  and  let  her  by.  Tea,  sir;  that 
Is  proper,  and  it  is  my  duty  to  do  that.  If  a 
lac^  is  coming  down  the  aisle,  it  is  my  duty 
to  step  out  and  let  the  lady  go  by,  and  it  is 
safer  for  our  passengers  for  me  to  do  that. 
No,  sir;  it  Is  not  my  purpose  to  block  the  aisle 
when  people  are  walking  on  it,  and  that  would 
be  dangerous,  if  I  did.  If  a  person  sboold  be 
coming  right  on  to  where  I  am  standing,  if  a 
lady  should  be  walking  in  the  <9poaIte  direc- 
tion from  the  way  the  train  is  going  and  meet- 
ing me,  I  would  not  block  the  aisle.  I  wonld 
be  liable  to  unbalance  the  woman.  Tes,  sir; 
I  wonld  be  liable  to  cause  the  woman  to  lose 
ber  balance  and  she  might  fall.  I  have  been 
a  conductor  a  long  time  and  have  done  that" 

Because  of  the  testimony  Jnst  quoted, 
vritilch  Chief  Justice  Wlllaon  said  was  admit- 
ted without  objectlm,  the  latter,  oa  motion 
for  rehearing,  expressed  a  desire  to  reverse 
bl8  original  opinim  In  tUa  cue.  But  a  ma- 
jority of  that  conrt  adhered  to  Its  orlgtaal 
Qplnloo,  stating  that  the  evldeace  Inst  quoted 
was  without  probative  value  on  the  Issne  of 
ne^Igenoe  •nH  non  of  the  omductor,  because 
a  mere  opinion  of  the  witness  on  a  hypothet- 
ical case,  and  for  that  reason  incompetent 
as  evIdCTOft.  In  support  of  this  view,  the 
case  of  Henry  v.  Phillips,  105  Tex.  459,  161 
S.  W.  533,  is  cited.  In  that  case  our  Supreme 


We  are  of  the  view  that  the  ma^nlty  of 
the  Court  of  CIvU  Appeals  were  correct  In 
their  holding  with  reference  to  this  opinion 
testimony  of  the  conductor.  But,  be  that  as 
It  may.  a  reasonable  constmction  of  his  evi- 
dence would  not  lead  to  the  conclnslou  that 
even  be  anticipated  the  alleged  injury  to  Mra. 
Steed.  What  he  evidently  hatended  to  aay 
was  that  a  "pwmanent"  blocking  of  tbe  alala 
might  lead  to  aerlous  injuries  to  paasengos. 
He  also  testified  that  he  was  careful  of  the 
welfare  of  his  passragers;  that  he  waa  not 
In  tbe  habit  of  blocking  tbe  aisle;  ttuit  He 
always  stepped  aside  at  the  proper  time  and 
let  people  pass;  that  he  would  have  done  so 
in  tbe  case  at  bar.  He  knew  he  fnqnoitly 
blotted  the  aisle  tffiaporarlly,  and  be  did  not 
have  such  obstruction  in  mind  in  talking 
about  serious  injuries  to  passeogns. 

Operatives  of  railway  eompanlea  can  be 
charged  only  with  the  anticipation  of  such 
injuries  as  would  reasonably  result,  in  the 
light  of  common  experience,  applied  to  snt^ 
rounding  cdrcumatanoes.  Iteted  by  this  rule, 
what  do  we  find  In  tills  case?  Happily,  the 
case  Is  within  oar  common  experience.  Hun- 
dreds and  thodsands  of  us  tnytA  eatib  day 
on  passenger  trains.  We  watch  people  go 
up  and  down  the  aisles  in  passenger  coaches 
almost  every  day.  We  know  bow  they  act 
ordinarily.  We  know  how  these  aisles  are 
used.  The  train  crew,  in  ordinary  practice, 
as  a  passenger  reaches  them,  usually  step 
aside.  They  do  not  do  so  when  poss^gers 
are  from  8  to  60  feet  distant  from  them. 
Such  a  stepping  aside  would  Involve  needless 
delay  in  the  discharge  of  their  duties.  Fur- 
thermore, passengers  are  occaslmally  delay- 
ed a  minute  or  so  In  passing  a  conductor  in 
the  aisle.  Such  delay,  in  the  absence  of  spe- 
cial notice  to  tbe  conductor,  is  the  only  natu- 
ral result  to  be  anticipated  ^m  a  temporary 
blocking  of  tbe  aisle.  We  believe  It  is  tbe 
only  result  that  would  follow  in  the  case  of 
an  arerasB  person.  Tbe  oonynny  in  this  cas« 
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had  no\BOtlc«  that  lira.  Steed  was  aflUcted  In 
any  way.  It  was  only  Teqnlred  to  exercise 
the  flame  care  for  her  safety  as  It  woald  Dor 
that  other  ordinary  passengerB.  The  ex- 
I)«ieace  of  thoee  trnvdlnff  on  trains  tn  pass* 
ing  eondactors  in  Qie  aisles,  year  after  year, 
and  in  ttie  common  knowledge  of  all,  Is  anch 
as  to  raider  It  wholly  unreasonable  to  require 
a  eondnctcnr  to  anticipate  that  a  wwoan  ap- 
proaching him,  seeing  him,  and  knowing  the 
aide  was  temporarily,  at  least  partly*  ob- 
Btrocted,  would  be  eausQd  to  fall  and  snstaln 
serlona  Injuries.  Ti»  record  la  sHent  as  to 
the  cause  of  Urs.  Steed's  faU.  She  says  she 
BllK>ed,  or  became  excited,  or  stumbled.  At 
any  rate,  the  foil  was  the  result  of  an  Inter- 
vening cause,  which  could  not  have  been  rea- 
sonably anticipated  to  flow  naturally  fR»n 
the  temporary  presence  <tf  tlie  conductor  In 
the  aisle.  In  the  natural  order  of  things,  a 
person  of  average  healOt  vould  have  acted 
.thus  In  this  situation:  She  would  have  gone 
ahead  until  she  actually  reached  tte  conduc- 
tOT  and  then  glvoi  him  a  chance  to  step 
aside ;  If  he  had  not  done  that  iMromptly,  she 
would  have  asked  him  to  do  so^  If  he  that 
failed  to  step  aside  In  a  reasonable  time,  the 
company  would  have  been  liable  for  such 
damage  as  would  reasonably  have  been  antic- 
ipated. Even  then,  there  would  be  some 
doubt  whether  Oie  fall  and  serious  injury  of 
the  passenger  should  be  anticipated  as  the 
natural  result  of  the  delay.  Mrs.  Steed  Just 
collapsed  and  neither  gave  the  conductor  an 
opportunity  to  step  adde,  nor  requested  him 
to  do  so. 

We  dislike  to  override  the  verdicts  of 
Juries,  but  we  think  all  reasonable  minds 
will  agree  with  us  that  the  railroad  ctmipany 
Bbould  not  be  held  liable  in  this  case.  If  it 
should  be  so  held,  passengers  could  stand  up 
in  the  aisles  of  coa<±iea  every  day  when  the 
conductor  is  performing  his  usual  duties,  and 
temporarily  obstructing  the  aisles,  and  faint 
away,  and  sue  for  and  recover  heavy  dam- 
ages. Such  a  rule  would  work  the  greatest 
possible  injustice  to  railway  companies.  The 
floodgates  would  be  opened  to  much  litiga- 
tion if  any  sn^  rule  should  be  established 
by  our  courts. 

We  have  found  no  case  exactly  in  point 
on  the  facts.  We  doubt  If  such  a  case  as  this 
has  ever  before  found  Its  way  Into  the  appel- 
late courts.  The  case  most  nearly  in  point, 
that  we  have  discovered.  Is  that  of  De 
Pena  v.  Railway  Co.,  32  Tex.  Civ.  Ai^.  241, 
74  S.  W.  58.  In  that  case,  the  railway  com-' 
pany  bad  blocked  a  crossing  with  cars,  and 
the  plaintiff  desiring  to  cross  the  track,  took 
a  path  running  along  the  right  of  way  for 
the  purpose  of  going  around  the  cars,  step- 
ped into  a  bole,  or  open  drain,  and  was  In- 
jured. In  paasing  on  the  question  as  to  the 
proximate  cause  of  the  Injury  In  that  case, 
the  court  said: 


"The  obetnction  of  the  crosring  was  not  that 
which,  In  a  natural  and  cootinaoiu  asquence, 
onbrokeD  by  any  new  independent  cause,  pro- 
duced the  accideot  which  resulted  in  plaintiff's 
injury,  and  henca  was  its  proximate  cause." 

We  tUnk  the  trial  court  should  have  in^ 
structed  the  Jury,  as  requested  by  the  railway 
company,  to  return  a  verdict  ftnr  the  defend- 
ant, and  that  the  Court  of  Civil  Appeals  cor- 
rectly reversed  the  Judgment  for  plalntlfb 
and  rendered  one  for  the  deCmdant  In  error. 

Therefore  we  recommend  that  the  Judg- 
ment of  the  Court  of  Civil  Appeals  be  af- 
firmed. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  Is  adtqpted,  and  wIU  be  altered  as 
the  Judgment  of  the  Supreme  Court 


FOE  V.  CONTINENTAL  OIL  &  COTTON  CO. 
•ttf.   (Na.  227-8403.) 

(Commission  of  Appeals  of  Texas,  Section  B. 
June  1, 1921.) 

1.  Master  aad  servant  •s»358  —  CoainoB-law 
remedy  In  lies  of  oonpessatloa  available  to 
oMployee  without  statstory  sotlce. 

Where  an  employer  fails  to  give  an  cm- 
idoyee  notice  that  bis  industry  is  being  operated 
under  the  Workmen's  Compensation  Act,  as  re- 
quired by  Vernon's  Sayle^  Ann.  Civ.  St  1914, 
arts.  SeMK,  524iBxx,  the  enplf^ee  may  soe  for 
damages  tar  personal  Injarlea  based  upon  com- 
mon-law liability.  In  the  absence  of  waiver  of 
notice. 

2.  EleotiM  of  renadlM  ^  I— Valid  avallabit 
remedies  essential. 

The  doctrine  of  election  does  not  apply  un- 
less the  party  has  two  valid  and  available  reme- 
dies when  he  makes  his  election. 

3.  Master  and  servant  4=»358— >Comm«i-law 
remedy  not  waived  Iqr  maklag  eenpessatioa 
elalm  after  limitation. 

Where  an  Injured  employee,  more  than  six 
months  after  his  Injury,  attempted  to  obtain 
an  adjudication  before  the  Industrial  Accident 
Board,  under  the  Workmen's  Compensation  Act 
(Vernon's  Sayles'  Ann.  Civ.  St  1014,  arts. 
524M-5246Z2ZZ),  he  did  not  waive  his  right  to 
sue  at  common  law  for  want  of  the  statutory 
notice,  the  doctrine  of  election  of  remedies  be- 
ing inapplicable,  plaintiff,  by  reason  of  his 
failure  to  apply  within  the  time  prescribed  by 
the  act  having  no  valid  or  enforceable  remedy 
before  the  Accident  Board. 

4.  Master  aad  servant  <3=»358— Applloatlon  for 
compensatloa  not  waiver  of  want  of  notice  to 
empli^ee. 

An  attempt  of  an  injured  employee  to  obtain 
an  adjudication  before  the  Industrial  Accident 
Board  under  the  Workmen's  Compensation  Act 
(Vernon's  Sayles'  Ann.  CSv.  St.  Iftl4,  arts. 
ff24ffli-6346zsza),  after  tiw  lapse  of  the  time  al- 
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lowed  vlOiiii  which  to  make  application  for 
compensation,  is  not  a  waiver  of  the  emplojer'i 
failure  to  give  notice  to  the  employee  of  his 
fodustry  Iwing  operated  under  the  act,  want 
of  notice  bdnff  material  only  in  event  of  an  ef- 
fort to  enforce  ri^ta  in  the  conrta,  and  the  em* 
pl<^e  not  havlnff  Intended  to  abandon  his  com- 
mou'law  remedy,  hot  meroly  to  gat  an  aqnltaUe 
and  prompt  adjustment  by  way  ai  oompiomiM 
before  the  board. 

5.  Master  aid  semit  «S9397— CompenMitloft 
Board  not  a  emrt 

The  Industrial  Acddent  Board  created  by 
Workmen's  Compensation  Act  (Vernon's  Saylei^ 
Ann.  Civ.  St.  1914,  arts.  6246h-5246^ESE),  is 
not  a  court,  but  an  administrative  board,  where 
Interested  parties  may  reach  amicable  adjust- 
ments quickly,  by  way  of  compromise. 

6.  Estoppel  4»88(l)  —  Effort  to  oanproalao 
Dot  sstoppel  to  astortlott  of  r^hts  U  cosrt. 

A  mere  effort  to  reach  a  compromise  is  not 
an  estoppel  to  the  assertion  of  one's  rights  in 
court 

7.  Statntoa  «3»239  —  Laws  deprivlag  ottbeaa 
of  rtlMs  strictly  eonstruod. 

Laws  depriving  dtfaena  of.  limits  possessed 
hj  them  ahoold  be  strictly  construed. 

8.  Master  and  servant  <8=>358— Reservation  bo- 
fore  oompensatlon  board  held  to  prevent  im- 
plied waiver  of  oomnon-law  remedy. 

Where  an  injured  employee  agreed  opon 
dates  for  a  hearing  before  tiw  Industrial  Acci- 
dent Board  of  hfa  daim  for  compensstion  un- 
der the  Workmen's  Compensation  Act  (Ver- 
non's Sayles*  Ann.  Oiv.  St  1»14,  arts.  e246h- 
SQi^zaz),  but  reserved  in  writing  a  stipulatiott 
that  the  agreement  was  made  without  prejudice 
to  any  rights,  claims,  and  defenses  of  any 
party,  his  attempt  to  obtain  an  adjudication 
before  the  Board,  which  allowed  a  plea  of  lim- 
itation, was  insufficient  to  Imply  a  waiver  of  his 
rights  to  sne  at  common  law  for  want  of  notice. 

Error  to  Ckiuit  Civil  Appeals  of  Eighth 
Supreme  Judicial  District 

Action  by  C  C.  Poe  against  Continental 
Oil  &  Cotton  Company  and  others.  From  a 
Judgment  of  the  Court  of  Civil  Aweals  (jill 
8.  W.  488),  affirming  a  judgment  for  defend- 
ants, plalndfC  brings  error.  Bflrersed  and 
remanded. 

J.  W.  Moffett  and  Sayles  ft  Sayles,  all  of 
Abilme,  for  plaintiff  In  error. 

Frank  S.  Andereon,  <MF  GalreBtoit  for  do- 
fbndantB  in  wror. 

POWELL,  J.  On  June  20,  1917,  C.  C.  Poe 
filed  this  action  for  damages  in  the  sum  of 
$15,000  in  the  district  court  of  Taylor  coun- 
ty, Tex.,  against  John  Guitar,  who  was  doing 
business  under  the  firm  or  trade  name  of 
Continental  Oil  &  Cotton  Company,  alle^ng 
he  had  sustained  personal  injuries  on  Octo- 
ber 8, 1915,  while  in  the  employ  of  the  latter, 
and  because  of  the  negligence  of  Guitar.  The 
petition  further  alleged  that  the  injuries 


w«re  sufltalned  by  Poe  while  c^verafcing  a  cer- 
tain derlce,  known  as  a  "gonieTll,"  tar  re- 
moving and  conveying  cottcm  seed. 

On  SeptODber  12,  1917,  plaintiff  in  error 
filed  his  flrat  amended  original  petition,  nam- 
ing the  Georgia  Casualty  Company,  also,  as 
a  party  defendant  This  latter  pleading  was 
occasioned  by  the  original  answer  of  the  de- 
fendant. In  his  amended  petition  Poe  sued 
as  before  for  bJs  damages  against  Guitar, 
basing  bis  allegation  upcm  the  C(»nmon-]aw 
liability  of  the  latter  tor  his  injuries.  In  tiie 
alternative,  the  petition  prayed  for  a  recov- 
ery against  the  said  Casualty  Company,  un- 
der the  terms  of  the  Workmen's  Compensa- 
tion Act  (Temon's  Sayles^  Ann.  Cir.  St.  1914, 
arts.  6246hr-6246zzza). 

By  way  of  replication  to  Poe's  amraided  pe- 
tition, the  defendants  filed  amended  iHeas  in 
attatement  on  February  13, 1918,  the  contents 
of  which  have  beai  accurately  stated  by  the 
Court  of  C^Tll  AEpealB,  as  follows : 

"That  on  and  prior  to  October  S,  IftlS^  de- 
foidant  Ouitar  was  a  subscriber  to  and  a  mem- 
ber of  the  Georgia  Casualty  Company,  a  corpo- 
ration authorized  to  transact  bnsineaa  in  the 
state  of  Texas  and  under  the  provisions  of  the 
Employers'  liability  Act  c.  179,  Acta  of  Thir- 
ty-Third Legislature  [Vernon's  Sayles*  Ann. 
Civ.  St  1914,  arts.  5a4^i-E^46zzza],  waa  au- 
thorized to  inaare  the  payment  of  compensa- 
tion to  injured  employees,  and  that  Onitar  had 
paid  a  year's  premium  in  advance,  and  received 
a  receipt  therefor,  and  the  casualty  company 
had  issued  to  Guitar  a  policy  of  insnrance.  a 
copy  of  which  policy  was  attached  and  made  a 
part  of  the  picas;  that  on  October  S,  1915,  Poe 
was  employed  by  defendant  Ooitor,  and  while 
acting  in  the  course  of  his  employment  claims 
to  have  received  the  injuries  described  in  his 
petition;  that  on  and  prior  to  October  8,  1915v 
Guitar  had  In  all  respects  complied  with  the 
provisions  of  the  ]Dmpl<vers'  Liability  Act,  and 
had  given  notice  in  writing  and  print  to  all  per- 
sons undM  contract  of  hire  with  him.  indnd- 
ing  Poe,  that  he  had  provided  for  payment  of 
compensation  for  injuries  to  bis  employees 
with  the  Georgia  Casualty  Company,  as  pro- 
vided by  sections  19  and  29,  pt.  ft,  of  the  act 
(Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
5246X,  6246IX),  and  that  Poe  had  actual  notice 
that  Onitar  had  so  provided  for  such  payment 
of  compensation,  and  thereafter  continued  in 
the  employment  of  Galtor;  that  after  snstain- 
ing  his  alleged  injury  the  plaintiff  elected  to 
file,  and  filed,  with  the  ladustrial  Acddent 
Board  daim  against  the  casualty  compaay  for 
compensation  under. the  terms  and  provisions 
of  the  Employers'  Uablltty  Act,  and  that  there- 
after Poe  and  the  casual^  company  submitted 
the  matters  in  dispute  in  respect  to  said  daim 
to  the  Industrial  Accident  Board,  and  on  Jan- 
uary 17, 1917,  said  Board  determined  the  daim 
upon  its  merits,  and  adjudged  that  the  casual- 
ty company  was  released  and  disdiarged  from 
the  payment  of  compensation  for  the  Injulea 
alleged  in  plaintifTs  petition,  and  that  tht  jodg- 
ment  and  order  of  the  Board  was  res  adjodtcata 
and  a  bar  to  any  further  claim  to  recover  com- 
pensation for  the  injuries  declared  upon  by 
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fdaintHf.  The  order  of  tb^  IndosttiAl  Accident  [  being  (grated  Under  the  Workmen'^  Con*- 
Board  was  mode  a  part  of  the  plea,  and  reads  i  peusation  Act,  as  required  by  articles  5246z 


as  fonows: 

"  'Jsnoary  17,  1»17. 
"^C  C.  Foe,  Employee,  v.  GontiiieDtal  Oil  and 

Cotton  Company,  Employer;  Georgia  Cas- 

ualtj  Company,  Insurer. 
*'  "On  this,  the  ITth  day  of  Janoary,  A.  D. 
1917,  after  due  notice  to  all  parties  at  interest, 
came  on  to  be  considered  by  the  Industrial  Ac- 
cident Board  the  dalm  of  compensation  filed 
with  aald  Board  by  C.  0.  Poe  against  the  Geor- 
gia Casoalty  Company,  as  the  insurer  for  the 
Conthiental  (HI  ft  Cotton  Company,  subscrib- 
er; and, 

"  'It  appearing  to  the  Board  that  the  ques- 
tions involved  herein  have  not  heretofore  been 
settied  by  agreement  at  the  parties  interested 
herein;  and 

**  *It  further  appearing  to  the  Board  that  the 
■aid  C.  C.  Poe  is  not  entitled  to  recover  by  rea- 
son <k  foilure  to  make  claim  In  the  manner  and 
within  the  time  provided  in  the  act; 

**  It  is  dieretere  wilered,  adjndged,  and  de- 
creed by  the  Industrial  Act^ent  Board  that 
the  said  Georgia  Casoaltr  Company  be  and 
the  aame  is  hereby  fully  released  and  discharg- 
ed from  the  payment  <d  any  and  all  compensa- 
tion by  reason  of  the  alleged  injuries  la  the 
above  case.* 

"It  was  further  aHeged  that  Poe  had  thereby 
made  an  election  of  remedies,  and  was  bound  by 
his  election  and  Hht  Board's  order.** 

The  trial  court  heard  the  amended  pleas 
III  abatemesat  on  the  day  of  tbelr  filing,  soft- 
talned  tlw  same,  and.  abated  the  suit  It  de- 
creed farther  that  the  defendants,  and  each 
of  thena,  go  benoe  vlthout  day  and  recover 
aU  tbelr  coets. 

Before  passing  npon  ^ald  pleas  In  abate- 
ment, evidence  was  Introdnced  In  fb»  trial 
court  showing  the  proceedings  before  the 
Indnstrlal  Accident  Board  In  this  crainectlon. 
Those  facts,  as  found  by  the  Court  of  Civil 
Appeals,  briefly  stated,  were:  that  oo  An- 
gust  9^  1016^  some  10  months  after  the  ocd- 
drat,  attorneys  for  Poe  made  thtitr  first  at- 
tempt to,  obtain  an  ad^ndlcatlon  bef<we  the 
Acddoit'  Board;  that  many  letters  were 
passed  between  said  Board  and  the  attorneys 
for  the  interested  parties;  ttwt  the  bearing 
was  poetponed  from  time  to  time  by  agree- 
ment: that  a  decree  was  finally  entered  by 
the  Board  on  Jannair  17,  1017;  that  said 
decree  released  d^endants  from  any  liabil- 
ity, becanse  Poe  bad  not  filed  bis  claim 
wlOiln  6  uMmths  after  the  aoddwit  occurred; 
that  there  was  no  trial  befme  sold  Board  on 
the  facts  with  reference  to  the  merits  of  the 


From  the  Judgm^t  of  the  trial  comt,  Poe 
appealed  to  ^e  Court  of  ClvU  Annals,  whkdi 
court  affirmed  the  judgment  of  the  lower 
court.  See  211  8.  W.  48&  Poe,  In  doe 
course^  filed  an  appaicatlon  In  the  Supreme 
Court  fnr  writ  of  error,  wblcb  was  granted. 

[1]  In  dii^KMlng  of  the  cose,  the  Court  of 
OlvU  A^eals  found  that  Guitar  hod  not 
glTen  Poe  the  notice  that  his  Industry  was 


and  5246ZX,  Yernon's  Sayles*  Bevised  C^U 
Statutes  of  Texas;  that  said  notice  was.es* 
sentlal  if  Poe  was  to  be  denied  the  right  to 
sue  for  and  recover  damages  for  personal 
Injuries,  based  npon  common-law  liability; 
that  the  want  of  such  notice  can  be  waived 
by  the  Injured  employee  at  bis  option.  We 
fliink  the  Court  of  ClvU  Appeals  la  correct  In 
all  Its  rulings  set  ont  above. 

It  will  be  seen,  then,  that  Pee  had  a  valu- 
able rii^t  aftw  the  accident  He  had  the 
right  to  commence  his  suit  under  the  common 
law  at  any  time  within  two  years  after  the 
acddent  He  certainly  did  not  expressly 
waive  that  right.  If  he  relinquished  it  at  all. 
It  was  by  implication  to  be  deduced  from' acta 
and  circumstances.  " 

[2,3]  The  principal  ecmtentlon  of  d^end- 
ants  }n  error  was  that  the  doctrine  of  eleo 
tion  of  remedies  applied ;  that  Poe  hod  aae 
remedy  at  common  law  and  another  under 
the  Workmen's  Compensation  Act;  that  he 
was  put  upon  bla  electloi;  that  he  did  elect 
to  claim  under  the  lattra>,  and  made  on  tltott 
to  obtain  his  rights  befiH«  the  Acddent 
Board;  that,  by  reascn  of  the  exerdse  of 
said  election,  he  waived  and  forfeited  hhi 
common-law  rights,  and  could  not  thereaftw 
be  heard  to  assert  them. 

The  Court  of  Civil  Appeals  correctly  dis- 
posed of  that  Gontentiom  by  overruling  it 
There  is  some  confilct  In  the  authorities  as 
to  the  application  at  this  doctrine,  where 
one  enforceable  remedy  is  selected  and  suit 
commenced  and  withdrawn  before  final  judg- 
ment. But  the  higher  courts  are  a  unit  in 
support  o£  the  pr^KMltirai  that  the  doctrine 
does  not  apply  unless  the  claimant  actually 
has  two  valid  and  available  remedies  at  the 
time  he  makes  his  elecUim.  This  rule  was 
clearly  announced  by  Justice  Key  In  the 
case  of  Bandy  v.  Gates,  4A  Tex.  Okv,  Ak)*  38, 
97  S.  W.  711,  as  followa: 

"As  to  the  question  of  estoppel  by-election, 
which  is  the  other  defense  relied  upon,  we  do 
not  feel  called  upon  to  decide  whetdier  there  Is 
such  inconsistency  between  the  two  remedieih— 
a  judicial  sale  and  a  aale  by  tnutce— as  to  ren- 
der the  doctrine  of  election  applicable.  In 
order  to  sustain  a  defense  founded  upon  that 
doctrine,  it  must  be  made  to  appear  that  the 
plidntiff  actually  had  two  .valid,  available,  and 
inconsistent  remedies,  and  that  he  undertook  to 
pursue  one.  His  supposition  that  he  had  a  par- 
ticular remedy  and  his  effort  to  enforce  It  is 
immaterial,  and  does  not  constitute  an  elec- 
tion, unless  the  remedy  In  fact  existed.  Uotris 
r.  Rexford,  18  N.  Y.  BB2;  E3nney  v,  Kleman.  49 
M.  T.  164;  McNutt  v.  HUkins,  80  Hun,  286, 
29  N.  T.  Supp.  1047;  In  re  Van  Norman,  41 
Uinn.  4M,  43  N.  W.  334;  Gould  v.  Blodgett, 
61  N.  H.  115. 

"As  the  debt  was  barred  by  the  statute  of 
limitation  at  the  time  Gates  undertook  to  fore- 
dose  bis  lien  in  the  former  suit,  he  was  not 
entitled  to  the  relief  sought,  and  therefore  bis 
action  In  that  case  did  not  constitute  snch  elee- 
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tion  as  would  cQt  Um  off  from  hii  right  to  haTO 
the  trostee  foredoae  hla  lien,  which  was  hit 
onlj  valid  remedy.  No  error  baa  been  ahowni 
and  the  jn^cment  ia  affirmed." 

The  writ  of  error  was  denied  by  tbe  Su- 
preme Court  of  Texas  In  the  case  of  Bandy 
T.  Gates,  Bupitt,  and  It  hui  been  followed 
with  apEvoval  In  nnmerotis  cases,  for  In- 
stance, the  case  <^  Brodfcey  t.  Lesser  (CIt. 
App.)  167  S.  W.  467. 

Applying  the  above  anthozltles  to  the  In- 
stant case,  we  find  that,  at  the  time  Poe*s 
attorneys  wrote  their  first  l^tw  to  the  Acci- 
dent Board,  he  had  no  vaUd  or  enforceatde 
remedy  there.  It  had  been  barred  by  the 
statnta  of  limitation  for  almost  4  months. 
Therefore  Foe  cannot  be  said  to  bare  elected 
a  ranedy  he  could  not.  under  the  law,  en- 
forca  This  Is  exactly  in  line  with  Oie  flwtB 
in  the  case  of  Bandy  t.  Gates,  snpra. 

We  think  what  we  hare  said  should  dis- 
pose! (tf  tlie  coDtrolllng  point  In  tlds  case; 
for  it  is  equally  as  Illogical  to  hold  that  a 
man  would  waive  a  valid  remedy  for  a  non- 
enforceable  one  as  It  would  be  to  say  that  he 
elected  an  unraiforoeable  remedy  and  waived 
a  valid  right.  To  so  <^rge  a  man  is  to  re- 
flect upon  his  sanity.  SuCh  a  waiver,  if 
made  at  all,  was  at  a  time  when  it  would 
have  been  without  any  oraudderatlon. 

[4-1]  After  correctly  disposing  of  the  doc- 
trine of  election  of  roDDedles,  the  Court  of 
Civil  Appeals  says: 

"Bat  if  we  are  correct  in  onr  holding  that  the 
writteD  or  printed  notice  could  be  waived  by 
appellant,  and  that  he  did  waive  it  by  claiming 
the  benefit  of  the  act,  presenttDg  hla  claim  to 
the  Board,  and  Invoking  ita  action,  then  it  fol- 
lows that  the  parties  occupy  the  same  attitude 
as  if  notice  In  the  first  instance  bad  been  given 
in  the  manner  prescribed  by  law,  aud  the  fur- 
ther conduaion  would  necessarily  enaue  that 
the  present  suit  cannot  be  maintained  perforce 
of  the  third  section,  part  1,  of  the  act.  Artfde 
6246i,  Vemon'a  Saylea'  B.  B.** 

In  tbls  conclusion,  as  we  view  It,  the  court 
Is  In  error.  If  Poe  bad  Intended  to  abandon 
his  common-law  remedy,  th&a  big  act  In  at- 
tempting to  obtain  an  adjodlcatlon  would  be 
a  waiver  of  said  want  of  notice.  The  Court 
of  Civil  Appeals  seems  to  think  that  such  at- 
tempi;  alone  is  to  be  construed  as  such  a 
waiver.  We  do  not  thinli  so.  The  want  of 
notice  would  be  material  only  in  event  of  an 
eifort  to  enforce  rights  in  the  courts.  It  Is 
more  reasonable  to  assume  that  Poe  was  will- 
ing to  hold  bis  common-law  suit  in  abeyance 
until  he  could  ascertain  the  possibility  of 
getting  an  equitable  adjustment  before  the 
Accident  Board.  He  probably  thought  such  a 
settlement  could  be  had  promptly.  If  the  Ac- 
cident Board  can  be  said  to  be  useful  In  any 
respect,  It  Is  largely  as  an  admiaistrative 
board  where  Interested  parties  can  reach 
amicable  adjustments  quickly.  It  Is  a  field 
for  compromise.  The  Supreme  Court  of  Tex- 


as, in  case  of  Mlddleton  v.  Texas  Power  ft 
light  Ca.  108  Tex.  98,  185  S.  W.  506,  held 
that  the  board  Is  not  a  court.  That  dedslon 
was  followed  by  the  Ccminiisslon  of  Appeals  In 
case  of  Insurance  Asaoclat!<»i  v.  Boacb,  222  S. 
W.  159,  which  latter  decision  overruled  a  num- 
ber of  cases  dted  by  counsel  for  defendants 
in  ertfa,  bat  which  are  twiTw^ty^n'  in  this 
case. 

It  Is  more  reasonable  to  assume,  tbea,  that 
the  Accident  Board  was  approached  by  Poe 
only  as  a  medium  through  which  a  compro- 
mise might  be  obtained.  A  mere  effort  to 
reach  a  compromise  has  never  been  beTd  to 
be  an  estoppel  to  the  assertion  <a  one's  rights 
In  court  See  Insurance  Co.  r,  Calvert,  101 
Tex.  128.  106  S.  W.  320. 

[7]  We  are  heartily  in  accord  with  the 
Court  of  Civil  Appeals  at  San  Antonio  In 
its  statement  that  "laws  depriving  ritizens 
of  rights  possessed  by  them  should  be  strict- 
ly construed."  See  Kampmann  v.  Gross  (Civ. 
App.)  194  S.  W.  437.  TbiM  Workmen's  Com- 
pensation Act  was  under  dlscusdon  there. 

[>]  Not  only  was  there  no  express  waiver 
by  Poe  of  his  common-law  rights,  but  in  two 
Instances,  when  agreeing  upon  dates  for  the 
bearing  before  the  Board,  he  reserved  In 
writing  the  following:  "Tbls  agreement  is 
made  without  prejudice  to  any  rights,  claims, 
and  defense  of  any  party."  In  the  face  of 
this  express  reservation,  we  fail  to  see  how 
any  one  could  think  Poe  was  waiving  his 
common-law  rights.  That  should  have  been 
sufficient  to  overcome  any  implied  waiver, 
no  matter  how  strong  the  facts.  It  seems  to 
us  it  would  certainly  do  so  in  this  case, 
where  the  only  action  from  which  such  a 
waiver  could  be  implied  was  an  attempt  on 
Poe's  part  to  obtain  an  adjndlcati<m  before 
the  Accident  Board.  Such  eridence  of  vraiv. 
er  Is  insufficient  If  it  is  to  be  implied  at  alt 
where  the  doctrine  of  election  of  remedies 
does  not  apply,  then  it  must  be  upon  addi- 
tional and  more  convincing  circumstances 
than  the  one  present  In  this  case. 

The  utter  Injustice  that  wbuld  resolt  from 
the  decision  of  the  lower  courts  in  this  case 
cries  out  to  us  In  ringing  tones.  Here  was  an 
employee  who  had  been  injured.  He  had  one 
valid  common-law  remedy  which  was  a  valu- 
able rl^t  The  defendants  In  error  want 
the  courts  to  say  that  he  waived  that  most 
valuable  right  and  submitted  himself  to  the 
Accident  Board;  whrare,  after  they  have  suc- 
ceeded in  getting  him  that  far  lUong,  he  is 
met,  not  with  a  fair,  square  trial  upon  the 
merits  of  the  case,  but  Is  confronted  with  a 
technical  plea  of  limitation.  He  really  gets 
no  trial  upon  the  merits.  In  other  words, 
defoidants  In  error  would  deprive  this  man 
of  a  chance  to  see  whether  any  one  should 
compensate  him  for  his  injuries.  The  courts 
should  be  slow  in  laying  down  any  such  rule. 
Whenever  it  Is  possible,  injured  parties  must 
be  accorded  thetr  chance  to  be  compensated. 
If,  under  the  facts,  one  theory  la  0(»iDectt<» 
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with  BD  alleged  waiver  Is  as  plauidble  as  tbe 
other,  then  the  coartB  should  find  In  taTor  of 
tbe  theory  which  preserves  to  a  man  his 
valuable  rights.  Employees  who  exerdse  doe 
care  in  the  discbarge  of  their  duties  have  al> 
ready  been  deprived  of|iiuuiy  of  tb^  fonner 
rights  In  oonrt  by  tbe  enactment  of  this 
Workmen's  Ounpensatkm  Statute.  Tbe 
courts  will  not  be  too  ready  to  take  away 
any  more  by  Judicial  construction.  We  iUnk 
Poe  still  had  his  right  to  prosecute  his  com- 
mon-law suit  against  Ooltar,  if  the  want  of 
notice  Is  still  apparent  upon  another  trial. 

Ther^re,  we  recommoid  that  the  iuig- 
ments  of  the  district  court  and  Oourt  of  Civil 
Appeals  be  reversed,  and  the  cause  remanded 
to  the  former  for  anotiwr  trial  not  lnaqyiM>t- 
ent  herewlQi. 

VSHSJ.VS,  0.  J.  The  Judgment  recom- 
mended in  the  report  ot  tbe  Commission-  of 
Appeals  is  adopted  and  wUl  be  entered  as 
tbe  Judgment  of  tbe  Suprnne  Court. 

We  approve  the  fa<ddii«  of  the  Commlsston 
on  the  questlrai  discussed  In  Its  opinion. 


WAGGONER  at  al.  v.  ZUNDELOWIT& 

(No.  226-3400.) 

(CommisBion  of  Appeals  of  Texas,  Section  B. 
Jane  1.  1»21.) 

1.  Mines  asd  minerals  «s»74— In  suit  to  resoind 
transfer  of  Interest  Is  lease  Isstruotlon  for 
dofendants  held  sot  error.  If  mlsrepretssta- 
tlons  were  all  as  to  faots. 

In  a  suit  to  rescind  an  ssj^gnment  of  in- 
terest in  sn  ofl  lease,  based  on  defendants'  false 
representations  to  obtain  an  option  on  plaintiff's 
interest  in  the  lease  transferred  to  them,  an 
instruction  to  find  for  defendants  if  plaintiff 
'  discovered  their  falsity  before  he  signed,  and, 
knowing  thereof,  executed  the  transfer,  was 
not  erroneous,  if  none  of  the  nusrepreseutations 
involved  an  opinion,  bat  were  all  statements  of 
actual  facts. 

2.  Mlaes  and  ntnerals  «=374— A  false  state- 
ment, dalmed  to  obtain  a  transfer  of  Interest 
la  lease,  held  a  statement  ef  faot. 

A  false  statement  that  an  oil  well  being 
drilled  was  to  be  a  dry  bole,  daimed  to  have 
been  made  to  obtain  an  option  on  an  interest 
in  a  nearby  lease,  was  not  an  expression  of  an 
opinion,  but  a  statement  of  fact  based  on  ap- 
parent knowledge. 

3.  Appeal  asd  error  «s9>2l5(l>—lnstnietion  as 
to  fslse  represMtatioB  held  eorrect  on  ap- 
peal, In  abseooe  of  objection  thereto. 

Where,  in  an  action  based  on  alleged  false 
representation,  most  of  which  appeared  to  be 
Dot  merely  matters  of  opinion,  an  instruction, 
proper  as  applying  to  misrepresentations  as 
to  facts,  must  be  held  correct  on  appeal,  in  ab- 
sence of  objection  that  it  did  not  distingaish 
between  Unds  of  misrepreaentations  and  ap'ply 
tiie  law  aeeordingly. 


4.  AppssI  snd  error  «sb»I033(5)— listnislloa 
that  plalatlff,  suing  to  reaelnd,  must  have 
Mseoversd  falsity  of  all  repressMatlon  bs- 
fors  waiver  establlsbsd^  held  harmless. 

In  an  action  to  rescind  and  cancel  the  sale 
of  an  oil  lease  on  tbe  ground  of  misrepresen- 
tations by  the  buyer  aa  to  the  sonproductivlty 
of  a  well  on  adjacent  property,  an  instruction 
that  plaintiff  must  have  discovered  the  falsity 
of  an  tbe  representations,  and  not  merely  the 
material  ones,  before  he  could  be  held  to  have 
waived  the  fraud  by  aigning  the  transfer,  was 
not  prejudicial  to  plaintiff. 

5.  Mines  and  minerals  «b>74— Waiver  ef  fraad 
at eolhil  reeolsslon  ef  transfer  of  Interest  Is 
lease  not  dependent  on  kaowledgo  that  trass- 
feree  knew  representstions  were  false. 

Waiver  of  fraud  by  execution  of  transfer  of 
interest  In  oU  leans  with  knowledge  thereof 
does  not  depend  on  knowledge  that  the  trans- 
feree knew  he  was  faldfying  when  he  made 
representations  amounting  to  ststemoit  of 
opinion  to  iwoenre  an  option  on  such  Interest, 
'whether  such  option  was  binding  or  not. 

6.  Mines  asd  minerals  «=s>74— Falsity  of  hn 
opinion  representation  to  obtain  option  on  In- 
terest In  lease  held  not  material  aa  affeoting 
right  to  rescind. 

Falait?  of  an  opinion  representation  that  a 
nearby,  well  looked  like  a  dry  hole,  made  to 
obtain  an  option  on  an  interest  in  an  oil  lease, 
was  not  material  as  affecting  zight  to  nseind 
the  transfer  of  such  .intsrest,  'where  nothing 
waa  done  to  prevent  a  fair  test  of  the  well,  and 
the  assignor  did  nothing  to  inform  himsdf  In 
relation  thereto. 

7.  Appeal  and  error  1 067— Failure  to  Is- 
struot  that  par^  snlag  to  rescind  must  have 
had  knowledfle  heforn  hs  eosld  waivs  frsad 
held  not  preJudMsl. 

Where  plaintiff,  after  discovering  the  falsity 

of  defendant's  representation  that  an  oil  well 
on  land  near  his  lease  was  a  dry  hole,  signed 
a  transfer  of  his  lease  to  defendant,  he  was 
not  prejudiced  by  the  failure  of  tbe  court  to 
charge  that  he  must  bare  known  that  defendant 
knowingly  falsined  before  he  could  be  adjudg- 
ed to  have  waived  the  fraud;  the  discovery  of 
the  falsity  leading  inevitably  to  the  conclusion 
that  defendant  knew  it  was  false  when  made. 

S.  Mines  and  minerals  ^74— Fraad  In  ohtaln- 
ing  option  on  intereat  In  leass  waived  by 
transfer  after  notloe  of  nlsnprassntatloiis 

as  to  nearhy  well. 

If  waiver  of  fraod  in  obtaining  an  option 
on  an  interest  in  an  oil  lease  depended  on 
knowledge  of  the  false  representations  about  a 
nearby  well,  the  fraud  was  waived  bv  a  trans- 
fer without  further  Inquiry,  after  being  sflvised 
by  others  that  the  well  was  a  good  producer; 
it  having  come  in  the  same  or  the  previous  day, 
and  being  the  talk  of  the  town. 

9.  Mines  and  minerals  «=»74— Charge  as  to 
waiver  of  fraud  by  signing  transfer  properly 
refnsed  for  falling  to  snhmit  suflldenoy  of 
knowledge  ef  fraud. 

In  an  action  to  rescind  a  tnumfer  of  an 
interest  In  an  oil  lease  on  the  ground  of  fraud 
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In  obtaininc  in  option,  a  apedal  ehargo  that 

plaintiff  did  not  waive  the  frand  by  aitninK  the 
traoBfer  aftar  diaooTerins  tbe  falait?  of  rep- 
rcBentationa,  unlesa  he  knew  of  dafendant'i 
bad  faith,  waa  properly  refused  for  failing  to 
sobmit  the  question  aa  to  whether  or  not  the 
knowledge  he  had  waa  sufficient  to  put  him  on 
InQuiry. 

10.  Mines  and  ■Inerals  «=»74— in  salt  to  re- 
scind traasfar  of  Intarost  in  lease,  oharge  as 
to  waiver  of  frand  lieid  erroaeoaa  as  to  ae- 
oaatity  of  iiaowledBe  of  bad  faJtli. 

In  an  action  to  rescind  a  transfer  of  an  in- 
terest In  an  oO  lease  on  the  ground  of  fraud,  a 
diarge  that,  unless  tbe  plaintiff,  before  he  exe- 
cuted the  transfer,  knew  all  tbe  facta  with 
reference  thereto,  the  representations  were 
falae,  and  that  the  defendant  at  the  time  knew 
tbe  ^cta  and  failed  to  commonleate  the  aame, 
waa  erroneona.  aa  not  eoaflning  tfaa  neoessitr 
of  the  plaintUTa  knowledge  of  bad  faith  to  the 
me  (vinion  representati<m  that  a  wall  being 
drilled  on  neartv  land  waa  to  Iw  a  dij  hole. 

11.  Mlaea  aad  minerais  «»74— Frand  in  ob- 
talalag  aptloa  on  latereat  ia  laaae  miQr  ba 
walvsd  by  •xoaatiM  «aal  asalianmit  If  h- 
algaor  otiy  kaows  aalortel  ftots. 

XVand  Id  obtidning  an  option  <m  an  interest 
in  an  oil  lease  mar  b«  waived  by  execntlim  of 
tbe  final  assignment,  if  aadgnor  only  haa  knowl- 
edge of  tbe  material  facta,  and  need  not  know 
all  the  facts  with  reference  to  tbe  transaction. 

12.  Trial  «»l94(ll)-^harse  on  fnuidalest 
reprssentafloas  hold  •rroasoNs  u  oa  walgbt 
of  tfaa  evidsaoo. 

In  an  action  to  cancel  an  oil  lease  on  the 
ground  <rf  handnlent  repreaentatfona,  a  re- 
qveated  dian^  ststing  aa  a  matter  of  law  that 
a  eortafai  fact  waa  material  and  a  certain  oldker 
fact,  taken  alone,  waa  not  material,  Md  er- 
roneona as  on  tin  weight  of  tlie  eridenee. 

18,  Trial  «=926l— Spe^  oharge  properly  re- 
fassdt  aatsBs  oorreet  in  ail  Its  parts. 
A  siMcisI  charge  should  be  refused  unless 
correct  in  all  its  parts;  the  trial  court  being 
under  no  obligation  to  aeparate  the  correct 
from  the  Incorrect  portiona, 

14.  Appeal  and  error  «»I002— Verdlot  on  sea- 
llloting  evidence  not  disturbed. 
Where  the  evidence  was  confliettag,  verdict 
rendered  by  the  jury  will  not  be  disturbed  on 
appeal. 

Error  to  Court  of  CivU  Appeals  of  Bev* 
enth  Supreme  Judicial  District. 

Suit  by  A.  Znddelowlta  as^Inst  Ed  Wag* 
goner  and  another.  From  a  Judgment  of  tbe 
Court  of  Civil  Appeals,  reversing  a  Judgment 
for  defendants  (211  S.  W.  598),  defendants 
bring  error.  Reversed,  and  Judgment  of  dis- 
trict court  affirmed. 

Bulllngton,  Boone,  Humphrey  tt  HoffmaUf 
of  Wichita  Falls,  for  plalntiffa  In  error. 

Carrigan,  Britain  8c  Montgwnery,  of  Wldi- 
Ita  Falls,  for  defendant  In  errpr. 


POWELL,  J.  This  salt  was  fllad  In  the 

district  Gout  of  mdilte  ooonty.  To,,  by  A. 
Zundalowltz  against  Bd  Waggoner  and  W. 
W.  Bilk;  praylnii  for  a  readssion  and  eano^ 
latlon  oC  a  certain  transfer  and  awdgnmpnt 
of  aa  oil  and  gas  lea«^  ezecotiBd  by  defend- 
ant in  error  on  May  14,  1917,  and  further 
praying,  In  th«  alternative,  tor  bis  damases 
in  tbe  Bina  of  $iaOOO.  All  of  the  partlea  had 
been  Jointly  ln^«stad  in  an  OH  leaaa  oover- 
Ing  S4S%  acres  ot  land,  tlie  Intareat  of  Znn- 
delowltz  being  an  undivided  one-fourth.  On 
the  date  last  mentioned,  the  latter  coDv^nd 
tala  interest  therein  to  WaggMier  for  a  eadi 
c<»islderatl<m  of  I37JI0  per  acre.  Waggono- 
then  conveyed  to  SUk  an  undivided  one-half 
of  tills  interest  Iw  bad  pordiaBea  fnm  Znn- 
delowlts. 

Tbe  petition  alleged  that  an  oil  well  was 
belfig  drilled  on  the  Burnett  ranch  about  one 
mile  from  eald  lease;  that  about  May  12, 
1917,  Waggoner  and  SUk  became  Informed 
that  tbe  well  above  mentioned  was  being 
brought  in,  and  waa  showing  up  for  a  good 
well;  that  tbey  then  conspired  togetho-  to 
defraud  Zundelowltz  out  of  his  Interest  in 
the  lease  on  said  348%  acres;  that  in  pur- 
suance of  said  conspiracy  th^  made  certain 
false  represMitatlons  to  him  with  reference 
to  aald  well  and  lease,  and  concealed  certain 
ol^r  information  with  reference  thereto, 
tb«reby  obtaining  an  option  from  the  latter 
on  May  13,  1917,  covering  his  one-fourth  In- 
terest  in  said  lease;  that  tbe  asaigpament 
was  executed,  as  aforesaid,  tiie  next  day; 
that  at  that  time  he  was  still  In  ignorance 
of  tbe  true  facts  about  the  oil  wen  develtv 
ment  near  the  lease. 

Waggoner  and  SUk  answered  by  general 
and  special  exceptions  and  general  denial; 
tbey  specially  d«iied  that  tbey  defrauded 
Zundelowits,  or  concealed  any  information 
from  him  which  tt  was  their  dn^  to  impart ; 
they  further  pleaded  that  Zundelowltz  bad 
the  same  opportunity  to  know  of  the  develop- 
ment  on  the  Burnett  ranch  and  tbe  bringing 
in  of  tiie  Oulf  Production  well  thereim,  as 
they  did,  and  tliat  he  was  fully  advised  emi 
before  the  cation  was  signed;  tiiat  in  any 
event,  before  tiie  final  assignment  was  exe- 
cuted to  Waggoner  on  May  14,  Zundelowits 
did  have  knowledge  of  all  the  material  facts 
about  the  development  on  the  Burnett  ranch, 
and,  even  If  he  had  been  defrauded  In  the 
beginning,  his  act  in  executing  the  final  aa- 
signmrat  and  completing  the  erocutory  con* 
tract  and  option  amounted  to  a  waiver  and 
condonement  of  tbe  alleged  fraud,  and  a 
ratification  and  confirmation  of  tile  <^on 
contract  wbl(^  he  alleged  Waggoner  had' se- 
cured by  mlBrepresentatim  and  concealment. 
Tbe  answer  Airtber  alleged  that  the  actions 
and  conduct  of  Zundelowitx  In  the  premises 
estopped  him  from  seeking  to  cancel  his 
transfer  of  his  cmdlvlded  Interest  la  aald 
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or  to  Mflk  dunigw  1^  nMon  ttwnofL 
The  cue  was  tried  before  a  imy,  whldi, 
In  respcmse  to  ft  general  diarge  of  the  coort, 
returned  a  general  verdict  for  Waggoner  and 
SUk.  Oonplylng  wtth  tbe  jur?^  rerdlct.  tbe 
Judgment  of  tbe  court  was  that  Zmid^owiti 
ttCtoe  oothhig  b7  his  suit,  and  that  Waggoner 
and  Silk  go  hence  and  recover  Aelr  costs. 

In  doe  coarse,  Zandelowits  aiq;>ealed  from 
the  Judgment  of  the  trial  oonrC  to  0ie  Oonrt 
of  ClTtl  ApoeaiB  at  Wortb,  whence  the 
case  was  trsnsfsnred  to  the  Oonrt  of  Olvll 
Appeals  at  Amarillo.  TtM  latter  eont  en- 
tered Jndgment  rerersbig  the  Judgment  of 
the  trial  court  and.  remandli^  the  case  for 
anotfier  trial.  See  211  8.  W.  588.  Waggon- 
er and  SUh.  In  dne  time,  filed  a  motton  for 
rehearing  in  the  Court  of  Oivll  Appeals, 
wbldi  was  oremUed.  In  due  oooiae  there- 
after  tber  >aed  ont  a  writ  of  ermr  to  tbs 

Bnpreme  Oonrt,  which  was  granted.   

The  controlling  questions  on  tids  appeal 
In-volTe  paragraph  6  of  the  general  durge  of 
the  coort,  and  special  ^rge  Iftx  2,  requested 
by  Zundelowlts  In  conneetton  tbwewtlh,  and 
refused  by  the  court  SaM  paragraph  No.  9 
Is  as  follows: 

"If  yoa  find  and  believe  from  the  evidence 
that  Ed  Waggoner  did  make  the  representations 
as  alleged  by  A  Zqndelowits,  and  that  said 
represenuttons  were  false,  and  Oat  said  Bd 
-Waggoner  knew  them  to  be  false,  and  that  A. 
Znndelowfts  did  rely  vpon  the  same,  and  waa 
indnetd  thereby  to  sefi  aald  lease  to  the  said 
Waggoner,  nevertheless,  If  jon  farther  find  and 
believe  from  the  eridence  that  A.  Zandelowits 
discovered  tbe  falsity  of  aald  represeDtatioos, 
if  thej  were  (alae,  before  he  eigned  the  traDS- 
fer  of  said  lease  to  the  >aid  Waggoner,  and, 
having  said  knowledge  and  knowing  the  falsity 
of  said  representationB,  If  they  were  false, 
signed  and  delivered  the  transfer  of  said  lease 
to  the  said  WmV<™Wi  y*^ 
fendants." 

Said  special  diarge  No.  2  Is  as  follows : 

"In  connection  with  paragraph  6  of  the 
coart'a  charge,  yoa  are  charged  that,  before 
70a  can  find  tor  tiie  defendants  ander  said 
paragraph,  yon  most  believe  that  A.  Zandelo- 
wits. before  he  executed  and  delivered  the 
transfer  of  the  lesse,  knew  SB  the  faets  with 
reference  to  the  tranaaetlon;  that  is,  he  mnit 
have  known  that  tbe  representotions  were  false, 
and  he  mast  have  known  that  Bd  Waggoner  at 
the  time  said  representations  were  made  knew 
the  facts  with  reference  to  said  well,  or  had 
information  with  reference  to  same,  and  failed 
to  commnnicate  the  facta  within  bis  knowledge, 
.  and  it  woold  not  be  anfilcieot  simply  for  ;oa 
to  find  that  A  Znndelowits  had  information 
before  he  made  said  tranafer  that  the  well  bad 
been  hnnvht  in." 

The  Court  ct  CMl  Appeals,  aiiparently 
Ignoring  tbe  fact  that  both  the  pleadings 
and  evidence  account  for  many  fraudulent 
representotlons  as  being  Involved  in  the  Is- 
nie  «|f  waiTer,  or  ratlflcatloii  of  the  alleged 


fnud,  llmtts  Ito  fflseossttm  of  the  correctness 
at  the  above  charge  to  only  one  phase  of  the 
testtmony,  to  wit:  ZundtiowltE  testified: 

**I  wanted  to  set  this  trade  aside  beesnse  he 
[Wsggoner]  said  It  was  to  be  a  diy  hole,  and 
on  tilt  baslB  of  that  he  was  going  to  sdl  It. 
It  made  a  Mg  difference  to  me  whether  it  wss 
gotaig  to  be  a  dry  hole.  If  I  bad  known  the 
well  was  a  producing  wdl,  I  woold  not  have 
sold  it  for  |S7JSa" 

In  line  with  the  above  limitation  of  the 
evidence,  said  court  announcea  the  follow- 
ing general  principles  of  lawr 

"1.  Ordinarily,  misrepresentation  of  a  ma- 
terial fact  will  be  auf&cient  to  support  an  ac- 
tion for  fraud,  whether  the  person  making  it 
knew  that  It  was  false  or  not  One  making  a 
sUtement  of  fact  as  a  bashi  of  negotiations  is 
bound  to  know  whether  it  Is  true,  and  bad  faith 
is  not  in  sneh  cases  a  nseessaiy  element  ot 
an  actlmi  lor  frand.  In  tills  case,  however,  the 
statement  in  reference  to  the  well  waa  made 
in  the  form  of  the  expremdon  of  an  opinion, 
and  it  Is  generally  tm«  that  .a  stotonent  of  an 
opinion  will  not  form  the  baais  of  an  action  for 
fraud.  There  are  exceptions  to  this  rule,  how- 
ever. Where  an  opinion  is  expressed  for  the 
purpose  of  deceiving  as  to  a  matter  which  has 
within  the  knowledge  of  the  person  expressing 
it  ceased  to  be  a  matter  of  t^inion,  and  ia 
thereby  made  tlie  means  of  a  mlsrepresentatioa 
or  eoneeahnent  of  a  fact,  it  amy  form  the 
predicato  for  aeUonaUe  fraud.  Houston  t. 
DameU  Lumber  Co.,  146  S.  W.  1068;  Olston 
V.  Oregon  Water  Power  ft  B.  Co.,  02  Or.  343, 
96  Pac.  1095,  9?  Pu.  638,  20  L.  R  A  (N.  S.) 
926;  20  Cyc.  18;  12  R.  O.  U  p.  248;  Mudsill 
Mining  Co.  r.  Watrous.  61  Fed.  163, 9  a  O.  A. 
415. 

"2.  Fraud  wUcfa  renders  a  contract  voidable 
may  be  waived  or  condoned,  and  the  contract 
ratified  by  the  party  defrauded,  but  acts  relied 
upon  as  ratification  must  be  done  aftor  the  per- 
son defrauded  lias  obtained  fall  knowledge  of 
all  the  material  fitcto  involved  in  the  transae* 
tion,  has  become  faO^  aware  at  ito  imperfection 
and  of  his  own  ri^ts  to  impeadi  it  or  ought 
and  might  with  reasonaUe  dfilgenee,  have  be- 
come so  aware.'  2  Pom»(^  (8d  Bd.)  par. 
964;  North  Apierlcan  Acddent  Insurance  Co. 
V.  Miller.  198  S.  W.  758;  Ingram  v.  Abbott  14 
Tex.  Civ.  App.  683,  38  S.  W.  626;  Black  on 
RcBdsslon  and  Cancellation,  par.  591. 

"8.  If  bad  faith  on  the  part  of  Waggoner  In 
making  the  representation  as  to  the  well  was 
material  in  determining  whether  fraud  had 
been  committed,  it  necessarily  follows  that 
knowledge  on  the  pert  of  Zundelowite  as  to 
auch  bad  faith  was  also  a  material  fact  in  de- 
termining whether  he  had  waived  the  fnuid  by 
executing  the  transfer.  The  charge  of  die  court 
does  not  therefore  correctly  present  the  fsane 
of  ratification  as  made  by  the  evidence.  This 
waa  called  to  the  court's  attention,  both  by  ob- 
jections to  the  charge  and  by  the  request  for 
instructions  referred  to.  We  think  the  diarge 
requested  should  have  been  given." 

Said  eourt  andgns  no  other  reason  for  re- 
v««lng  and  remanding  the  Judgment  of  the 
trial  court 


Digitized  by 


724 


231  SOUTHWESTERN  BEPORTEB 


According  to  the  view  of  the  Gonrt  of  CItU 
Appeals,  before  Znndelowltz  can  be  held  to 
have  walred  the  alleged  fraud,  three  things 
were  necessary:  (1)  False  representations 
must  have  been  made;  (2)  Waggoner  most 
have  known  that  they  were  false  when  he 
made  them;  <3)  .Zundelowltz  must  have 
known,  not  only  their  falsity,  but  also  that 
Wag;;oner  knew  they  were  all  false  when 
made. 

[1]  If  none  of  the  alleged  misrepresenta- 
tions involved  an  opinion,  but  alL  were  state- 
ments of  actual  facta,  then  we  are  sure  no 
one  will  contend  for  a  moment  that  para- 
graph 6  of  the  court's  general  charge  la  er- 
roneous, so  far  as  Znndelowitz  is  concerned. 
Numerous  authorities  can  be  cited  in  sup- 
port of  this  proposition,  but  we  content  our- 
selves by  referring  to  a  very  excellent  opin- 
ion by  Justice  Lurton  of  the  United  States 
Circuit  Court  of  Appeals  in  the  case  of  Simon 
T.  Goodyear  Metallic  Rubber  Shoe  Co.,  105 
Fed.  B73.  44  C.  C.  A.  612,  52  I*  R.  A.  745. 
In  that  case,  the  very  contention  Zundelo- 
wltz here  makes  was  before  the  court.  It 
Is  also  true  that  the  facts  in  that  case  are 
Bimllar  to  those  In  the  case  at  bar,  In  that 
in  each  case  there  was  a  preliminary  con- 
tract, binding  on  tta  face.  That  court,  speak- 
ing throngfa  the  dlstlngofdwd  jurist  abon 
named,  said: 

"But  it  is  said  that  plaintiff  did  not  hflre 
full  knowledge  of  the  deceit,  In  that  be  did  not 
know  before  full  performance  that  Rodenbach 
or  his  prindpal  knew  the  falsity  of  his  repre- 
Bentations,  and  that  this  fact  was  not  discov- 
ered unto  it  came  oat  in  the  evidence  in  this 
ease.  Dot  plaintiff  did  diBCover  aa  early  as 
May,  1895,  that  the  factories  which  had  been 
Iterated  before  April  18,  1896,  by  the  Rubber 
Reclaiming  Company  were  in  full  operation, 
each  for  itself,  and  that  each  was  in  the  market, 
actively  competint  for  old  rubber  waste.  The 
actionable  misrepresentatioD,  upon  plaintiff's 
theory  of  the  case,  waa  that  these  factories 
were  out  of  buslneaa,  and  therefore  woald  not 
be  coD^etitors  in  the  market  for  the  material 
he  undertook  to  collect  and  sell  to  plaintiff. 
It  was  not  of  the  essence  of'  hie  case  that 
Rfidenbach  knew  his  representations,  to  be 
false.  If  be  made  tbe  repreaeotation,  which  it 
is  claimed  he  did  make,  with  the  purpose  of 
procuring  the  contract  in  question,  and  with 
tile  intent  that  the  plaintiff  should  act  upon  it, 
without  knowledge  as  to  whether  it  was  true  or 
not,  it  would  be  a  false  representation  within 
the  role.  Cooper  v.  Scbleaioger,  111  U.  S.  148, 
155^  4  Sup.  Ct  860,  28  L.  Ed.  332;  Iron  Co 
V.  Bomford,  150  U.  8.  fm,  14  Sup.  Ct.  21fl, 
37  L.  Ed,  1215.  Fraud  is  not  waived  unless 
there  be  conduct  inconsistent  with  a  purpose  to 
dIsafSrm  the  contract  after  full  knowledge  of 
tbe  facts  which  constitute  the  fraud,  and  raise 
an  election  whether  the  defrauded  party  will 
go  on  with  the  contract,  or  disaffirm  what  has 
bten  done.  Mining  Co.  v.  Watrous,  9  C.  0.  A. 
4ir),  01  Fed.  163;  Alger  v.  Keith  (decided  by 
this  court  November  T,  1900)  106  Fed.  105; 
Mozoa  V.  Payne,  8  Cb.  App.  Sbl.    But  full 


r  knowledge  of  a  fraud  does  not  mean  tint  tte 
I  party  d^rauded  shall  have  knowledge  U  d 
of  tbe  evidence  tending  to  prove  the  fraud.  If 
he  have  knowledge  of  the  material  facts  wtikl 
go  to  make  up  the  case  of  deceit  as  ptictittd 
upon  him,  it  is  sufficient  to  make  bun  elect 
whether  he  will  go  on  with  the  contract,  or  Mop 
short  and  sue  for  the  loss  he  has  alrn^r  nf- 
fered.  Bach  t.  Toch,  20  N.  B.  1019,  126  N. 
Y.  53. 

"When  the  plaintiff  learned,  as  he  did  is  Mij. 
1885,  that  the  several  factories  which  had  bees 
operated  by  the  Rubber  Reclaiming  Cooptc; 
had  not  gone  out  of  busineaa  of  reclaimioi  tH 
rubber,  but  were  actively  prosecnting  that  bui- 
neas,  and  In  the  market,  eadi  for  Itael^  gob- 
peting  for  waste  rubber,  he  knew  the  materiil 
facts  which  went  to  make  Us  ease  for  dmit. 
By  thereafter  deliberately  proceeding  witk  tbe 
execution  of  the  contract,  he  waived  tlte  de- 
ceit and  afflnned  the  contract.  Upon  tba 
ground  the  direction  to  the  Jury  to  find  for  d» 
defendant  waa  correct,  and  the  jodgnuDt  ii 
ucoromgly  aflnnad." 

[2,  S]  The  only  mlsr^resentatlcai  which 
could  possibly  be  construed  as  being  merelj 
an  oplnifHi  is  the  cme  centered  upon  by  tlie 
Court  of  Civil  Appeals.  On  cross-eiamiui- 
tion,  Zundelowltz  testified  that  Waggooff 
said.  In  speaking  of  the  new  well,  "that  It 
was  to  be  a  dry  hole^  and  aa  the  basis  of 
that,  he  was  going  to  sell  It**  This  was  not 
an  expresslcMi  of  an  ^>inioo.  It  waa  a  state- 
ment of  fact,  based  npaa  a^^ftTent  knowledge 
It  was  not  a  statement  that  It  looked  like  i 
dry  bole,  or  migbt  be  one.  He  is  alleged  to 
have  said,  'it  wad  to  be  one."  We  doabt  if 
any  of  the  misrepresmtations  lnv<dved  onl; 
an  opinion.  If  it  be  said  that  Zundeionrin 
contradicted  himself  on  the  exact  langiuse 
used  by  Waggoner,  th«i  the  Jury  ahouM 
have  been  asked  to  pass  upon  which  part  of 
his  testimony  waa  true,  and,  therefore, 
whether  a  statement  of  fact  m  only  an  cpis- 
lon.  No  such  Instruction  was  requested  bf 
Zundelowltz.  In  any  event,  aa  most  of  tbe 
alleged  mlsrepresentatlwis  were,  uodouMed- 
ly,  not  matters  merely  of  opinion,  paragrsi* 
6  of  the  court's  charge  waa  correct,  In  tie 
absence  of  an  objection  by  coimsel  for  Zm- 
dolowits  that  it  did  not  distinguish  between 
the  kinds  of  mlsrepresratatlona  and  ai^U 
the  law  acoordin^y.  No  mOx  cbjectioa  n 
found  in  the  record.  The  objectloiis  were 
that  the  charge  waa  erroneous  because  It  did 
not  require  that  Zundelowltz  know  that  Wag- 
goner knew  all  the  represratations  were  fal« 
when  made.  Therefore  paragrai*  6  nnst 
stand,  as  we  view  It 

[4]  Paragraph  No.  6  of  the  general  charge 
of  the  court  requires  that  Zundelowltz  must 
have  discovered  the  falsity  of  all  the 
Bcntatlons  of  Waf^ner,  and  not  mei^  ^ 
material  representations,  before  tbe  fonKf 
could  be  held  to  have  waived  said  fraud. 
That  charge  was  prejudicial  to  Waggooff' 
but  Zundelowltz  cannot  be  heard  to  complain- 

[i}  But,  admit,  for  the  sake  of  ugami 
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tbat  WsgBODor  tcdd  Znnddowlti  the, veil 
was  likely  to  be  a  dry  hole,  and  that  said 
Btatement  was  an  opinion,  and  not  one  of 
Act,  we  sdU  believe  paragraph  6  of  the 
oourea  general  charge  correct,  and  that  It 
was  not  necessary  for  said  charge  to  Include 
an  ln8tructi<m  that  Zundelowltz's  waiver  of 
tbia  fraud  depended  vpm  his  knowledge  that 
Waggoner  knew  he  was  falsUylng  when  ha 
made  his  representatlans. 

O^re  la  an  authority  of  excellent  standing 
wblch  has  passed  upon  the  very  contention 
made  In  Qiis  connection  by  connad  for  de- 
fendant In  error.  The  Supreme  Court  of 
California,  In  a  very  recent  case,  has  express- 
ly OTcrrnled  the  same  in  a  very  slniUar  fact 
case.  See  Tbomas  v.  Blrdb,  178  Cal,  483, 173 
Paa  1102.  In  that  case,  the  majority  stock- 
liolders  of  an  oil  company  decided  to  dls- 
coiuiige  the  minority  stocUudders.  depreciate 
tbe  value  of  the  Bto<^  of  the  eorporation, 
and  buy  than*  out  tor  a  nomlnftl  oonsldera^ 
tlon.  The  company  had  four  amall  producing 
wdla  A  fifth  was  being  drilled,  and  when 
nearing  completion  It  amde  a  very  fovorable 
■bowing  for  a  large  producer.  It  finally 
came  in  that  way,  but  was  purposely  choked 
off  by  the  conspirators.  In  April,  1911,  the 
Injured  parties  sold  tbelr  stock,  having  ^v- 
en  an  <q;itIon  on  it  about  60  days  before^  The 
plalntUb  admitted  that  tb«y  knew  about 
the  value  of  thla  well  Na  6  beftm  they  final- 
ly BiAd  their  stodc,  but  said  th^  did  not 
know  that  the  ctausdratora  had  practiced 
tbelr  fnud  upon  them  until  two  years  later. 
The  trial  court  sustained  a  general  demurrer 
to  the  petition,  and  the  Supreme  Court  of 
California  afilrmed  that  actioo.  The  court 
beld  that  the  evidence  i^wed  that  plalntiti; 
before  IhwUy  selling  the  stodc,  knew  that 
well  Na  6  had  been  opmed  for  prctductioi^ 
and  all  about  the  value  there<tf,  and  the  ef- 
fect ot  its  devdoinaait  upon  the  ralne  of 
the  stodc,  and  that  nothli^;  else  '#88  Inaterial. 

We  quote  from  the  courts  oplnlim  In  the 
California  ease  as  foUowa: 

"A  binding  contract  arose  for  the  flmt  time 
wbea  Bird),  on  April  18,  l&ll,  made  payment 
and  took  the  stoc^  But  the  plaintiffs  own 
pleading  alleges  that  on  April  10,  1911,  eight 
dors  b^ore  payment  of  the  purchase  piiee,  he 
learned  that  well  NOw  6  had  been  opened  fox 
production,  and  the  farther  allegations,  talrly 
constraed,  amoimt  to  an  admission  that  he  then 
learned  all  abont  the  well  and  its  valae  and  the 
effect  of  its  development  upon  the  value  of  the 
shares.  At  that  time  it  was  still  within  his 
power  to  revoke  the  option  and  retain  bis  stock. 
Instead  of  so  doing,  he  allowed  the  defendant 
to  go  on  and  consummate  tbe  purchase,  took  the 
agreed  price,  and  then,  after  a  lapse  of  some, 
three  years,  diargea  fraud  in  a  traasaction 
wblch  he  voluntarily  carried  into  effect,  after 
full  knowledge  of  the  facts.   This  he  cannot 


In  the  am  Jot  about  quoted,  the  conspira- 
tor igpnuwed  an  opinkm,  just  as  la  die  csae 
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at  bar.  He  said  Oat  well  Nol  6  would  not 
be  a  food  ^oducer.  It  is  exactly  like  the 
present  eaae  oa  tta  fftcta  Hie  only  differ- 
ence in  the  cases  Is  Oiat  the  Califiomla  ooOrt 
hcSd  that  the  considrators  had  no  optlmi  on 
tbe  stock  binding  upon  its  face.  We  have 
considerable  doubt  about  the  binding  effect 
of  the  option  in  the  Instant  case,  but  we 
waive  that,  and  admit  for  present  purposes, 
that  it  la  binding.  We  do  not  think  Its  bind- 
ing effect  la  material,  and  we  believe  that 
the  Callfumia  court  would  have  rendered  the 
same  detdston,  had  the  <vtlon  in  that  case 
been  binding.  In  discussing  this  veiy  propov 
sitlon,  that  court  said: 

"Strong  anihority  may  be  dtcd  for  the  view 
that,  even  if  there  had  been  a  contract  of 
purchase  and  sale,  binding  apon  both  partlea, 
the  seller  ooold  not,  where  he  diseoverod  the 
fraud  whUe  the  contract  remained  vhoUy  exec- 
utory, deliver  the  property  and  receive  the  par- 
chose  price,  and  still  maintain  an  action  for 
damages  for  the  fraud.  McDonough  v.  Wil- 
liams, 77  Ark.  261,  92  S.  W.  783.  SURA 
(N.  8.)  452,  7  Ann.  Cas.  276;  Thompson  v. 
Libby,  86  Minn.  287.  81  N.  W.  52;  Baird  v. 
Major  of  N.  Y.,  96  N.  Y.  507,  576.  In  Thomp- 
laon  V.  Libby,  anpra,  tbe  conrt  said:  To  allow 
a  person  who  has  discovered  the  fraud  while 
the  contract  is  stiU  wholly  executory  to  go  on 
and  execute  it  and  then  sue  for  tbe  fraud  looks 
very  much  like  permitting  him  to  speculate 
upon  the  fraud  of  the  other  party.  It  is  vir- 
tually to  allow  a  man  to  rMover  for  self-m- 
fllcted  injuries.'  It  is  not  necessary,  for  the 
purposes  of  the  present  case,  to  go  ao  far." 

In  connection  with  the  practice  of  permit- 
ting a  person,  after  knowledge  Oiat  he  has 
bem  the  victim  of  fiUse  r^reeoitatlons,  to 
go  ahead  wltti  an  executmy  cmtract,  and 
then  try  to  "rue  back,"  we  are  In  acccod  with 
the  United  States  Circuit  Court  of  Appeals 
In  the  case  of  Kingman  t.  Stoddard,  89  Fed. 
740,  29  C.  C.  A  413.  The  court  there  says: 

*'For  example.  If  one  by  the  imposition  of 
fraudtdent  practices  haa  been  induced  to  par- 
chase  goods,  and  after  their  receipt  discovers 
the  fraud,  be  may  rescind,  or  may  affirm  and 
have  his  action  for  Oie  deceit.  But  if,  before 
delivery  of  the  goods,  he  has  discovered  the 
Xraud.  he  may  not  then  accept  the  goods,  and 
ttill  have  an  action  for  deceit  He  had  sus- 
tained no  injury  prior  to  tbe  discovery  of  the 
frand.  He  was  under  no  legal  -obligation  to 
execute  a  contract  imposed  npon  hhn  through 
fraud.  Frand  without  damage,  fallen  or  in- 
evitable, is  not  actionable.  Th9  loss  arises  from 
Us  acceptance  of  the  goods.  This  bolnB  done 
with  knowledge  of  the  fraud,  be  has  volun- 
tarily bron^t  upm  himself  the  injury.  'Vol- 
enti non  fit  injm-ia.'  With  respect  to  an  exec- 
utory contract  voidable  by  reason  of  frand, 
the  defrauded  party,  with  knowledge  of  the 
deceit  practiced  upon  him,  may  not  play  fast 
and  loose.  He  cannot  approbate  and  r^robate. 
He  most  deal  with  the  contract  and  with  the 
wrongdoer  at  arm's  length.  He  may  not,  with 
knowledge  of  the  fraud,  apeeulate  upon  the  ad» 
vantages  or  disadvantages  of  the  eontiaet,  n- 
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ccivius  Ita  benefits,  and  at  the  same  tlma  re- 
pudiate its  obligations.  Orjmes  t.  Sanders,  93 
U.  a.  66,  62;  McLean  t.  Qapp,  141  U.  S.  429, 
12  Sup.  Ct  29.  Fraod  is  not  actionable  when 
the  defrauded  party,  before  performance  and 
after  knowledge  of  tbe  fraud,  Toluntarily  rati- 
fies and  exacts  performance  of  tbe  oootriact  by 
the  other  party  thereto.** 

Paragrapti  6  «f  the  court's  charge  was  on- 
erous enough  on  tbe  plaintiffs  In  error,  In 
our  Jodfment,  whether  the  representations 
were  matters  of  fact  or  opinions.  For  tbe 
same  reason,  spedal  dtiarge  No.  2,  requested 
■by  Znndelowtts,  would  have  been  erroneous. 

[1]  Further,  If  it  be  hdd  that  this  particu- 
lar representatlai  about  the  dry  h<de  was 
an  expreatfon  of  an  opinioo  only,  then  we 
doubt  If  it  was  material  in  any  evait,  for  it 
probably  could  not  be  the  basis  of  an  action 
for  fnud.  The  Ooart  of  Civil  Appeals  an- 
nounoes  some  rules  In  this  connection,  and 
In  suppwt  thereof  dtes,  among  other  cases, 
that  of  MudsllI  Mining  Co.  t.  Watrous  et  al., 
fO.  Fed.  163,  9  G.  a  A.  416.'  Justice  Lnrton, 
In  that  case,  lays  down  the  following  rules 
In  this  same  connection,  with  which  we  are 
in  hear^  accord.  He  says: 

It  is  perhaps  too  well  settled  to  admit  of 
controTergy  that  a  misrepresentation,  in  order 
to  constltnte  fraud,  must  be  an  affirmative 
statement  of  some  material  fact,  and  not  a 
mere  expression  of  opinion.  Gordon  v,  Butler, 
lOS  n.  S.  66S;  Derelopment  Co.  t.  EHItb,  126 
U.  S.  247.  8  Sup.  Ct  881.  Thla  distinction  be- 
tween the  misrepresentation  of  a  &ct  and  the 
expression  of  an  opinion  is  peculiar^  applicable 
in  tbe  sale  of  a  property  so  speenlatlTe  and 
nneertain  aa  a  silver  mine.  In  Jennlnfa  t. 
Broaghton,  17  Beav.  284,  which  was  a  caae 
brought  to  set  aside  tbe  sale  of  shares  in  a 
mining  venture  on  account  of  fraud  in  the 
sale.  Knight  Bruce,  L.  J.,  said:  'First,  In  th9 
statements  or  representaUona  concerning  the 
mine,  waa  there  any  untrue  assertion  material 
In  its  nature;  that  Is  to  say,  wbldi,  tak«i  as 
true,  added  snbstantiaUy  to  th*  Talus  or  prom- 
laa  of  the  miae,  and  was  not  evidently  cmijee* 
tnral  merely?' 

"The  representations  made  verbally,  and 
which  it  is  alleged  were  false,  related  alone 
to  tbe  averase  richness  of  the  exposed  body 
of  ore.  Though  In  form  the  affirmation  of  ft 
fact,  yet,  when  applied  to  the  eubJect-mattOT 
of  Uie  negotiation,  it  was  In  its  very  nature 
conjeiftnral,  and  "amounted  to  an  expression  of 
opinion.  Bat  this  rule  that  a  mere  opression 
of  an  opinion  wQl  not  constitute  fraud  must  not 
be  poshed  beyond  the  reason  for  the  rule.  If  a 
false  statement  la  to  be  given  Immunity  be- 
cause it  is  mere  'puffing'  or  'trade  talk,*  and 
only  the  expres^on  of  an  opinion,  It  is  because 
the  party  to  whom  tbe  opinion  la  addressed  has 
no  right  to  rely  upon  the  mere  expression  of  an 
opinion,  and  is  assumed  to  have  tiie  ability  and 
opimrtuidty  of  forming  his  own  opinion  and 
coming  to  an  independent  indgment.  In  speak- 
ing of  the  difference  between  tbe  legal  effect 
of  a  representation  as  to  a  taet  and  the  vcprea- 
sion  of  an  opinitn,  Mr.  Pnaeroy  says:  The 
reason  is  very  simple:  WhOe  tlw  person  ad- 


dressed has  a  right  to  rely  on  any  assertion 
of  a  fact,  he  has  no  right  to  rely  upon  the  mere 
expression  of  an  opinion  held  by  the  party  ad- 
dresring  him,  in  whatever  language  soeh  expres- 
sion be  nude.  He  Is  assumed  to  be  equally 
able*  to  form  his  own  opinion,  and  to  come  to 
a  correct  judgment  in  respect  to  the  matter,  as 
the  party  with  whom  he  is  dealing,  and  cannot 
justly  claim,  therefore,  to  have  been  misled  by 
the  opinion,  however  erroneous  it  may  have 
been.*  Pomeroy,  Bq.  7nr.  par.  878. 

"If,  therefore,  tbe  party  maUng  false  state- 
ments as  to  a  matter  conjectural  in  its  diar- 
aeter,  and  therefore  relating  to  a  matter  of 
opinion,  activdy  intervenes  to  prevent  Inves- 
tigatitm  and  the  discovery  of  the  truth,  and 
such  intervention  be  effective  in  the  conceal- 
ment of  the  facts  and  in  the  deception  of  the 
buyer,  a  clear  case  of  operative  fraud  is  made 
out.  In  every  such  ease  immunity  will  not  be 
extended  to  fslse  expressions  f»f  oirfnlon,  upon 
the  ground  of  *puiBng'  or  trade  talk,'  if  It 
appear  that  the  vendor  has,  by  his  conduct 
prevented  investigation,  and  induced  reiiance 
upon  tbe  statementa  of  the  seller,  in  sndi  a 
case  the  subsequent  conduct  of  tbe  seller  ia 
actively  preventing  tbe  buyer  from  the  forma- 
tion of  an  Independent  opinion  so  connects  itself 
with  the  original  misrepresentation  as  to  be- 
come part  and  parcel  of  the  false  statement, 
and  amounts  in  law  to  the  false  affirmation  <A 
a  fact  A  false  representation  may,  and  most 
often  does,  condst  in  language  alone,  e^ressed 
or  written;  but  It  may  also  consist  in  conduct 
alone,  or  external  acts.  Whenever  the  purpose 
la  to  induce  belief  in  tbe  existence  of  ft  fact 
which  does  not  exist,  every  word  and  acE  in- 
tended to  produce  conviction  and  induce  action 
becomea  a  misrepresentation  if,  through  their 
instrumentality,  tbe  party  uptm  whom  they  are 
practiced  Is  induced  to  act  2  Pom.  Eq.  Jnr. 
i  877.  The  gravamen  of  tbe  alleged  fraud  lies 
in  tiie  allegation  that  when  the  complalaants 
undertook  to  examine  thb  pr<q)erty,  and  form 
an  ind^tendent  Judgment  as  to  its  Tstaie^ 
through  tbe  active  and  wUlful  Intcrrentifni  «( 
dsfaulanta,  their  samples  were  roidered  un- 
trustworthy by  the  secret  admixture  of  bQtw 
to  a  form  In  which  it  did  not  exist  in  this  mine; 
that  the  purpose  was  to  give  to  these  samples, 
otherwise  representative  of  the  average  value 
of  the  ore  in  sight,  a  false  and  fictitious  value, 
which  would  confirm  the  untrue  statements  ex- 
pressed theretofore  as  to  the  silver  oontenU 
of  the  mine.  Now,  it  most  he  evident  that,  0 
this  was  done,  a  most  abmninable  fraud  was 
practleed,  and  that  no  court  would  suffer  ft  cm- 
trsct  resting  upon  muib  a  foundation  to  stand.** 

It  will  be  seen  that  the  liability  in  title  ose 
just  quoted  was  based,  not  alone  upoo  the 
fraudulent  representations  expressing  sn 
opinion,  but  also  npon  the  active  and  opera- 
tive fraud  thereafter  practiced  by  defend- 
ants In  "salting"  the  mine  and  preventing  a 
fair  test  In  the  case  at  bar.  It  became  the 
duty  ot  Zundelowltz  to  Investigate  this  opin- 
ion expressed  by  Waggoner.  If  he  did  not 
do  so,  he  could  not  iwedicate  a  case  of  fraud 
thereon.  If  he  had  made  sudi  an  Investlga- 
tiott,  Waggmer  would  stiU  not  hftva  been  11* 
able,  becaose  of  said  ocinkm 
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unless  be  had  cone  farther  and  done  some- 
tblng-to  preTfint  Znuddowlts  from  makliig  a 
fair  teat  at  aald  wdL  As  like  lattor  made 
no  effort  to  Inform  hlmaelf  about  tbe  well, 
and  as  Wagioaer  did  notlilnK  to  pierwt  bis 
doing  so,  we  are  of  the  view  that  said  rep- 
resentation  was  Immaterial,  and  could  have 
been  tilmlnated  entirely.  Paiagnuth  6  <nC  tbe 
court's  charge  was  not  legnlred  to  taka  it 
Into  account 

[7]  If  the  lory  fomid,  under  paragrqA  6 
of  the  court's  charge,  that  ZundeJowlts  dis- 
covered the  falsity  of  Waggoner's  T^oveMia- 
tatton  that  the  well  looked  like  a  dry  hcde, 
Oken  that  InerltaMy  led  to  the  oondualon, 
as  we  see  it,  that  ZundelowUs  knew  Qiat 
Waggoner  knew  It  was  false  when  made.  On 
the  same  day  the  reprearatatlon  was  made 
tbe  well  came  In.  It  was  not  a  dry  hoI& 
Waggoner  was  an  experienced  oU  man  and 
scout '  He  kept  up  with  the  news  In  matters 
of  that  kind.  The  whole  town  was  ezdted. 
Zundelowlts,  knowing  the  representation  was 
false,  must  have  known  that  Waggoner  was 
not  Innocent  In  that  connection.  For  this 
reascoi,  Zimdelowltz  was  not  prejudiced.  In 
any  event,  by  failure  of  the  court  to  charge 
that  he  must  have  known  that  Waggoner 
knowingly  falsifled  before  be  oonld  be  ad- 
judged guilty  at  waiver. 

It  seems  to  be  the  theory  of  counsel  for 
Zundelowltz  that  the  latter  was  bound  by 
the  option  contract;  that  he  conld  not  take 
any  steps  to  rescind  the  same  until  be  knew 
of  some  ft-snd  oa  the  part  of  Waggoner  au- 
thorizing the  rescission ;  that  such  rescission 
could  be  based  only  upon  the  theory  that 
Waggoner  knowingly  told  an  untruth  when 
he  Bald  the  well  looked  like  a  dry  hole;  that 
the  Jury  should  have  been  instructed  that 
his  act  in  executing  the  final  contract  could 
not  be  a  waiver  cet  his  right  of  rescission,  uu- 
less  be  knew  beforehand  of  Waggoner's  bad 
faith. 

[t]  Wlfboat  abandoning  any  of  our  views 
already  expressed,  let  us  concede  for  the 
purpose  of  the  discussion  that  the  waiver 
by  Zundelowltz  did  depend  upon  his  knowl- 
edge of  the  fraud  of  Waggoner  In .  making 
said  representation  about  the  dry  hole.  The 
Jury  returned  Its  verdict  upon  one  or  both 
of  the  following  theories:  (1)  That  no  fiilse 
representations  were  made;  (2)  that  if  tbey 
were  made  Zundelowltz  discovered  tbe  fal- 
si^ thereof  before  signing  the  flual  transfer, 
and  waived  the  said  fraud.  If  the  verdict 
was  upon  tbe  former  theory,  then  the  charge 
on  waiver  prejudiced  no  one.  If  it  was  up<m 
the  latter  theory,  we  must  assume  that  the 
Jury  found  tbat  Zundelowltz  knew  thrae  was 
a  fine  well  out  there  near  this  lease  before 
be  executed  the  final  contract,  and  that  Wag- 
goner had  told  him  an  untruth  the  afternoon 
before,  in  saying  tbat  it  was  to  be  a  dry  bole. 
Paragraph  6  of  tbe  court's  diarge  required 
the  Jury  to  find  that  mudL  It  did  not  re- 
Qolre  nndl  stretch  of  tbe  Imagination  tot 
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Zunddowlts  to  go  a  step  further  and  con- 
clude that  Waggonw  knew  tbe  false  state- 
ment was  false  whoa  be  made  It.  Viewing 
the  matter  as  ordinarily  prudent  p^wms 
would,  we  think  the  information  Zundelo- 
wita  did  have  was  enough  to  require  blm,  as 
a  inattw  of  law,  to  delay  tbe  final  aecutlon 
of  bis  assignment  until  be  could  inquire  Into 
those  matters,  and  see  If  he  bad  a  right  to 
nsdnd  tals  edition  oontntet  He  says  Wag- 
goner told  htm  Sunday  afternoon  tbat  tbe 
well  locrited  Ufee  a  dry  haie.  Karly  tbe  next 
morning,  he  was  advised  by  others  ,that  it 
was  a  good  producing  weU.  It  bad  come  in 
on  Sunday,  and  possibly  Saturday  before.  It 
was  tbe  talk  of  the  town.  Under  these  cir- 
cumstances, it  became  his  duty  to  make  fur- 
ther inquiry  before  clostog  the  deal.  He  did 
not  do  80,  but  went  ahead  and  signed  the 
transfer.  When  he  did  that,  be  ratified  and 
waived  tbe  fraud,  and  special  charge  No.  2, 
requested  by  bis  counsel,  was  immaterial. 
The  general  charge  was  sofflcdent 

[t]  At  any  rate.  If  he  was  not  required,  as 
a  matter  of  law,  to  pursue  his  Inquiry,  after 
getting  all  that  Information,  the  special 
charge  In  this  connection  should  have  been 
so  framed  as  to  submit  to  the  Jury  the  qnes- 
don  as  to  whether  or  not  the  knowledge  he 
already  bad  was  sufndent  to  put  him  upon 
inquiry  before  executing  the  final  transfer. 
Only  In  the  event  they  answered  tbat  in  tbe 
negative  should  the  Jury  In  any  case  have 
been  tcdd  that  the  waiver  depended  upon 
knowledge  by  Zundelowltz  of  the  bad  faith 
of  Wagoner.  The  special  charge  did  not 
so  provide  and  It  was,  In  any  event,  properly 
refused. 

[10]  Said  special  charge  Is,  of  course,  In 
error  In  not  conflntug  the  necessity  of  Znn- 
delowits's  knowledge  of  Waggoner's  bad  faith 
to  the  one  representation  Involving  only  an 
opinion. 

[11]  Not  only  was  special  charge  No.  2  er- 
r<meous  in  the  respects  above  mottloned,  and 
therefore  properly  refused  by  the  trial  court, 
but  it  was  further  contended  tliat  it  was 
erroneous  In  this;  Said  special  charge  re- 
quired that  Zunddowltz  know  "all  the  facts 
with  reference  to  the  transaetlon,"  before  be 
could  be  held  gull^  of  waiver  In  executing 
the  final  assignment  nie  Texas  courts  have 
never  announced  any  sn<di  law.  From  the 
very  beginning,  the  only  knowledge  required 
is  of  tbe  material  facts.  See  Mitchell  v. 
Zimmerman,  4  Tex.  76.  61  Am.  Dec.  717; 
Lemmon  v.  Hanley,  2S  Tex.  219 ;  Jackson  v. 
StocAbrldge.  t9  Tex.  Sd4,  M  Am.  Dec.  290; 
Carscm  v.  Kelley.  S7  CDex.  379;  Miller  v.  Jan- 
nett,  63  Tex.  82;  Putman  v.  Bromwell,  73 
Tex.  465,  U  B.  W.  491 ;  Barrett  v.  Feather- 
stone^  89  Tex.  667.  85  S.  W.  11,  S6  S.  W.  245; 
Downes  v.  Selt  28  Tex.  Civ.  App.  856,  67  S. 
W.  897;  Fumeaux  v.  Webb,  88  Tex.  Olv. 
App.  660,  77  8.  W.  828;  Katzensteln  v.  Beld 
A  Co.,  41  Tex.  GlT.  App.  106,  91  8.  W.  000, 

In  fnct  tbe  Qnirt  of  <UtU  Appeals 
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to  take  no  issae  with  tbe  authorities  on  OOm 
point  In  approving  the  special  charge  In 
this  connection,  that  court  says: 

"We  do  not  think  tbat  this  omiHSion  Titiatea 
the  charge,  as  this  qualificatioa  would  be  im- 
plied ;  besides,  the  explanation  which  follows 
this  genera]  statement  in  the  charge  leaves  no 
room  for  mistake  aa  to  the  meaning  thereof." 

We  think  the  other  mattsn  dlacnasea  to 
this  opinion  control  the  case,  and  that  it  la 
not  necessary  to  pass  upon  tbe  correctness 
of  tbe  views  of  the  Court  of  ^tU  Aiveala 
Jnst  above  quoted,  and  we  do  not  do  ao. 

[1 1]  rnrthermonv  we  are  of  the  view  that 
said  apedal  diazse  te  dearly  upon  the  wel^t 
of  the  evidence,  and  should  not  bare  been 
given.  Tbia  charge  statea,  aa  a  matter  of 
law,  that  a  certain  fact  la  material,  and  a 
certain  other  tact,  taken  alone,  la  not  mate- 
rlaL  Tbo  moat  that  Zunddowlts  could  con- 
tend for  would  be  to  have  the  jury  pass  up- 
on the  materialltT  of  certain  facta  and  rep- 
resentatlons.  Ordinarily,  thia  is  the  province 
of  ttie  }uty  In  caaea  of  thla  kind.  This 
^laig^  In  two  respeota,.  dqirivea  the  Jury  of 
tbat  privUega  We  refer  to  the  caae  of  Bvans 
V.  Cktsgan,  5  Tex.  Olv.  App.  129,  28  S.  W.  854. 
In  that  case,  the  court  says: 

"It  was  not  proper  for  the  court  to  lastmct 
the  jury  that  a  given  fact— the  one  stated  In 
the  charge — would  constitute  ratification.  The 
Jury  had  tbe  right  to  look  at  all  tbe  facts  show- 
ing the  true  effect  of  tbe  use  of  the  piano.  It 
may  be  that  tbe  fact  stated  woold  be  deemed  bj 
the  jury  ss  sufficient,  or  tbat  it,  considered  with 
other  facts,  wai  not  sufficient  We  are  con- 
strained to  say  tbat  tbe  charge  was  not  the  Uw 
of  the  case." 

[1 3]  It  Is  elementary  ttiat  a  spedal  charge 
shooJd  be  refused  unless  correct  In-  all  its 
parts.  Tbe  trial  court  Is  under  no  obliga- 
tion to  separate  the  correct  from  the  Incor- 
rect portions.  For  the  many  reasons  stated, 
the  trial  court,  In  our  Judgmoit  prape^y 
refnsed  said  special  charge. 

[!<]  This  was  pecnllarly  a  fact  case. 
There  was  sharp  oonSict  In  the  testimony. 
Zundelowltz  had  his  chance  before  the  JuiT> 
and  we  think  the  cha^  of  the  court  was 
more  than  fair  to  him.  Aa  a  matter  of  fact, 
be  never  did  testify  to  anything  which  would 
Indicate  that  he  was  Inilnenced  In  the  final 
execution  of  the  assignment  by  bta  knowl- 
edge, or  lack  of  knowledge,  of  Wagoner's 
bad  faith  in  making  the  representations. 
Zundelowltz  assigned  several  Inconsistent 
reasons  as  the  cause  of  his  desire  to  rescind 
the  Wagi^oner  assignment  After  a  careful 
analysis  of  the  testimony  we  are  inclined 
to  the  view  that  If  bis  testimony  was  true, 
he  gave  rbe  real  reason  when  he  said  be  ex- 
ecuted Uie  optI(Hi,  relying  upon  Waggoner's 
promise  to  share  the  profits  with  him  mi  a  re- 
sale. He  testified  that  Waggoner  promised 
to  give  blm  aU  over  tbe  $87.60  per  acre  that 


his  ottfr-foorth  Interest  should  s^  for.  If 
that  had  been  true,  then  the  $37.60  per  acre 
was  only  a  matter  of  form,  and  Zunddowlti 
did  not  care  how  good  a  well  bad  ccane  In 
on  the  Burnett  ranch.  In  fact  the  better 
tbe  well,  the  more  his  proflta  would  be.  Be 
stated  tbat  some  ene  told  him,  after  the  final 
transfer  bad  been  signed,  that  Waggonn- 
would  not  be  fair  and  carry  out  that  agree- 
ment about  tbe  profits ;  that  be  believed  said 
latter  statonent  and  began  to  take  action 
accordingly.  Believing  that  aa  he  says  he 
did,  and  hearing  that  the  lease  had  Bold  for 
$300  per  acre,  we  assume  that  be  was  on- 
willing  to  see  others  make  that  mudi  out  ot 
his  former  holdings.  If  we  are  correct  la 
this  view,  thra  none  of  the  other  representa- 
timis  Induced  tbe  contract  and  therefore 
were  not  In  the  caae.  But  we  i^dly  concede 
to  the  jnry  the  privilege  and  duty  of  pass- 
ing upon  these  facts  In  evidence  and  settling 
the  conflicts  therein.  l%ey  performed  their 
duty  under  a  charge  of  the  court  against 
which  ZundelowltB  bad  no  cause  to  complain. 
They  have  spoken,  and  we  think  tbe  Judg- 
ment  of  the  trial  court,  reflecting  their  vo^ 
diet  should  be  affirmed. 

Therefore  we  recommend  tiiat  tbe  Judg- 
ment of  the  Oourt  of  GIvll  Appeals  be  re- 
versed, and  that  of  tbe  district  court  affirmed. 

raiLLTPS,  a  J.  The  Judgment  recosiH 
mended  In  tbe  repcfft  al  tbe  OMnmlnrion  of 
Appeals  la  adopted  and  wUl  be  entered  as  the 
Judgment  of  the  Supreme  Court. 


MORRISON  at  al.  v.  NEELY  <t  A 
(No.  22»-2407.) 

(Comndsdon  of  Appeals  of  Texas,  Sectton  B. 
June  8,  192L) 

1.  Appeal  aad  error  (S=>724(I)— Statnte  aa  tt 
aafleiaDoy  of  asslianaDt  tt  srror  Hbarally 
aonatrsadL 

Vernon's  Sayles'  Ann.  dir.  8t  1814^  art 
1612,  making  an  assignment  of  error  Erect- 
ing courts  attention  to  eirora  complained  ct 
sufficient  is  to  be  liberally  couatmed. 

2.  Appeal  and  error  4»750<4)— Asaiganaatt 
of  error  held  te  attack  ssffoleaqr  ef  avWeios 
to  asstaia  fladlBBs  of  faot. 

Under  Temon'a  Sayles*  Ana.  CHt.  St  1914, 
art  1612,  assignments  of  error  anffident  to 
direct  the  court's  attention  to  tbe  tact  that  ap- 
pellant claimed  that  tbe  evidence  was  not  suf- 
ficient to  support  the  Judgment  Md  to  preseirt 
ituestion  as  to  sufficiency  of  evidence  to  ■app<Ml 
the  findhigs  d  fact  of  the  trial  eonrt,  thoofh 
the  assignments  do  not  directly  and  apecifical- 
I7  attack  tbe  findings  of  fact 

3.  Appeal  aad  error  «=>l094(l)-.Sa«elewy  ef 
evidenee  te  sappert  Jadgsieat  sKdasively  a 
question  for  the  Coart  of  Civil  Appeals^ 

The  Supreme  Oourt  has  do  Jaiiadietian  to 
psas  npmi  the  sufficient?  of  tbe  proof  to  sop- 
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port  th«  Jndsmcnt;  mdi  qaMtfon  bdag  with- 
in the  exdnsin  provinc*  <rf  tbt  Oonrt  of  GIt- 
fi  Appeals. 

Brror  to  Gourt  of  GItU  Appeals  of  Second 
Supreme  Judicial  District 

Action  by  Byron  B.  Byrne  against  Earl 
UorrisoD  and  others,  in  which  W.  H.  Neely 
and  wife  and  another  filed  a  crosMction 
against  d^codant  Morrison  and  one  Hast- 
ings. Judgment  for  plaintiff  on  the  main 
actirai.  Judgment  for  Neely  and  wife  on  the 
cross-actiiw,  affirmed  by  Court  of  Glrll  Ap- 
peals <214  S.  W.  586),  and  Morrisw  and  an- 
other bring  error.  Bemanded  to  Court  of 
Civil  Appeals,  with  instructions. 

L.  W.  Sandosky,  at  Colorado,  Tex^  (<Hr 
plaintiffs  in  error. 

R.  G.  Smith,  of  El  Paso.  M.  Carter,  of  Gol- 
oradOk  TtfL*  and  i,  &  StarleEFi  of  Bvum,  for 
defendants  1b  mat, 

KTCTKELZj,  J.  Tbe  action  ont  of  and 
fn»n  wblcli  ttn  appeal  In  fbls  case  arose  was 
based  on  a  certain  bond  tat  title  ezeentad 
by  platntttts  In  error  to  ate  Bryon  B.  Byne 
to  three  certain  sections  of  land  in  Culberson 
oonnty  by  plaintiffs  In  wror,  on  whldi  bond 
one  W.  H.  Neely  and  bis  wtf»  and  <me  Wood 
were  sureties.  Byrne  recovered  the  judg^ 
ment  be  songht,  and  secured  relief  be  was 
aatlsfled  with,  In  Ute  form  o(  a  deeres  for 
specific  p«formanee,  and  none  of  tbe  dcCteid- 
ants  bas  appealed  frtsn  Ibat  judgment. 

The  case  as  presented  In  the  Gourt  of  Gtffl 
Appeals  was  an  appeal  by  Morrison  and  Hast- 
ings from  a  Judi^nmt  of  $2,412.20  uptm  a 
cross-action  against  them  ^  W.  H.  Neely 
for  mtmey  bad  and  reodved,  and  not  aeootmt- 
ed  tor. 

To  all  Intents  and  purposes  tiw  ovestkm  of 
tllle  to  none  of  tbe  land  Is  in  foct  InvolTed ; 
tor,  while  thero  are  a  number  of  toatrumaits 
In  addition  to  tbe  bond  tot  tLOa,  In  the  torn 
at  oontraets,  deeds  of  tnist,  and  deeds  ct- 
fiered  in  evidence,  It  Is  dear  ttut  by  the  nn- 
appealed-ftrcmi  ]ndgm»t  In  favor  of  Byrne 
title  to  three  sections  passed  Into  him,  and 
by  a  deed  of  which  nether  llie  regnlarity, 
validly,  nor  effect  is  called  In  qnestltHi  the 
title  to  tlie  rest  of  tbe  land  passed  Into 
Byrne's  mother,  who  paid  a  valnable  consid- 
eratlon  tor  it 

The  result  as  to  the  land  left  no  question 
to  be  appealed,  except,  as  has  been  said, 
that  of  whether  or  not  the  trial  court  rightly 
adjudged  tlmt  plaintiffs  in  error  were  debt- 
ors to  Neely  for  tMUance  <HE  money  had  and 
received. 

While  this  Is  true,  there  are  certain  facts 
necessary  to  a  clear  understanding  of  the 
case,  or  wliidi  will  at  least  be  helpful  to 
that  csid.  Tbe  case  was  tried  before  the 
conrt  without  a  jury,  and  was  evidently  tried 
with  ability  and  most  painstaking  care,  and 
the  findings  of  fact,  which  cover  in  small 


typewriting  SO  pages  of  tbe  record,  are  abun- 
dantly sustained  1^  tbe  evidence,  and  all 
findings  of  values  and  debts  and  credits  are 
set  down  in  Itemised  detail  with  mathemat- 
ical accuracy. 

In  tbe  main  the  testimony  as  to  sales  (so 
far  as  not  revealed  by  record  evidence)  and 
of  receipts  and  payments  by  plaintUEs  in 
TOP  was  given  by  Hwrlscm. 

The  material  facts  stated  in  as  condoised 
fonn  as  la  inractlcable  are: 

(1)  That  about  May  1.  1914.  W.  H.  Neely 
owned  eleven  secticms  of  school  land  bought 
in  the  usual  statutory  way  from  the  state, 
none  ot  which  bad  been  paid  for  in  full,  and 
on  all  ^  whl<di  he  was  more  or  less  delin- 
quent In  Interest  payments. 

^  He  bad  onnpUed  with  the  law  as  to 
occupancy  of  eight  sections,  but  as  to  tbe 
othn*  fhtee  be  bad  not 

(8)  Besides  bis  Indebtedness  to.  tbe  state 
Ne<^  owed  quite  a  numbor  of  otber  debts 
which  were  pressing  him,  and  be  proposed  to 
MOTrison  and  Hastings  In  effect  that  they 
should  take  chai^  of  aU  his  lands,  taking 
title  In  Us  own  name,  and  aeU,  trader  or  In 
any  wise  that  they  ndght  see  fit  handle  tbe 
same^  bommlng  money.  If  necessary,  and 
whoQ  the  lands  had  been  sold  and  his  debts 
had  beai  paid,  bududlng  a  compauaHon  to 
them  of  91,000,  pay  him  whatever  remained. 

(,4)  Bight  Of  the  sections  were  nndor  mort- 
gage and  the  note  was  held  b?  the  Roscoe 
Steto  Bank,  and  Morrison  and  Hastings 
agreed  to  buy  In  these  eiglU:  secttons  at  tbe 
sale  under  tbe  deed  of  trust,  whidi  was  given 
April  SP,  1912.  Morrison  bou^t  these  sec- 
tions In  for  $1,006  on  Sqitember  1,  1914,  at 
trustees  sale. 

(6)  Ne^  and  wife  also  made  a  contract 
with  Morrison  and  Hastings  to  live  out  tbe 
rest  of  tbe  necessaiy  three  years  <ki  the  oth- 
er three  sections,  and  when  he  bad  done  so 
to  make  deed  to  Morrlsm  and  Hastings. 

(8)  It  was  admitted  that  Neely  lived  ont 
the  necessary  time  and  semred  certificate  to 
that  effect,  which  was  duly  recorded. 

(7)  On  September  4,  1915.  after  said  con- 
tract last  mentioned  was  made,  Morris(m  and 
Hastings  executed  the  h<md  for  title  wblcb- 
was  the  basis  of  tbe  actitm  in  tliis  case,  as 
before  stated. 

(8)  Morrison  and  Hastings  on  October  20, 
1914,  borrowed  $3,000  and  gave  a  deed  of 
trust  on  all  the  eleven  sections  as  security 
for  the  debt  borrowing  tbe  money  In  their 
own  names. 

(9)  After  certain  brokerage  fees  and  ex- 
penses were  deducted,  they  received  net  $2,- 
G8S.33,  out  of  which  was  repaid  to  them  or 
to  Morrison  the  $1,006  paid  out  at  tbe  fore- 
closore  sale,  and  an  additional  sum  allowed 
by  the  court  on  Morrison's  testimony  suffi- 
cient to  moke  the  total  $1,075.21,  for  which, 
among  a  large  number  of  otber  items,  Mor- 
rison and  Haatiogs  were  aUowed  credit 

On  Angust  14,  1916,  Morrison  and  Hast- 
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Ings,  and  MorrIs(m  as  agent  for  Neely,  made 
a  deal  with  Byron  B.  Byrne  whereby  they 
exchanged  him  all  the  eleven  sections  for 
property  known  as  the  "brick  garage,"  which 
Included  an  automobile  accessory  and  r^alr 
shop,  a  tin  shop,  a  large  amount  of  material 
on  hand,  end  two  new  and  two  secondhand 
antomobiles,  all  of  a  reas(Xiable  value  of 
more  than  $4,000.  Byrne  was  to  take  the 
land  with  the  Incumbrance  of  $3,000  on  it 
which  had  been  borrowed  by  Morrison  and 
Hastings,  and  assnmed  the  state  debt. 

Neely  agreed  to  the  trade,  but  the  property 
was  never  turned  over  to  him ;  Morrison  and 
HastlngB'  explanation  being  that  Byrne  could 
not  close  the  deal  and  make  transfer  free 
from  Incombrance. 

In  order  to  get  possession  the  contract  and 
bond  were  put  In  escrow  with  a  bant  whldi 
had  a  claim  In  such  form  against  Byrne  or 
^e  ^ropei-ty,  or  both,  that  Byrne  could  not 
make  dellv^,  and  Morrison  and  Hastings, 
without  the  knowledge  of  Ne^y,  went  se- 
cnrity  for  Byrne  at  the  bank  for  $2,000,  and 
the  "garage"  was  turned  over  to  Morrison 
and  Hastings  on  September  22,  1915,  and 
they  k^t  it  in  possession  and  operated  It  at 
a  loss  until  February  28,  1916. 

They  took  no  inventory  of  stock,  kept  no 
invoice  or  books  of  account,  but  disposed  of 
most,  if  not  all,  of  the  stodi,  including  all 
the  automobiles,  and  on  February  26,  1916, 
proposed  to  Byrne  that,  If  he  would  pay  or 
arrange  to  have  paid  at  the  bank  the  $2,000 
note,  they  would  turn  ba^  to  him  the  itfop* 
erty. 

^e  arrangement  was  carried  out,  and  the 
court  found  that  the  value  of  the  property 
turned  back  was  $750.  Byrne's  mother  paid 
the  note,  and  Morrison  and  Hastings  con- 
veyed her  eight  of  the  sections  of  land,  she 
assuming  the  $3,000  note  they  had  givai  for 
the  borrowed  money. 

In  October,  1913,  after  the  deed  of  trust 
under  which  the  Roscoe  State  Bank  sold  the 
eigbt  sections  of  land  was  given,  Neely  deed- 
ed three  sections  to  one  Sprulll  for  lands  In 
Mitchell  county,  but  before  the  foreclosure 
on  Neely's  land  by  the  bank  a  vendor's  lien 
was  foreclosed  on  SpruiU's  land,  and  the 
SDbseqnent  foreclosure  on  Neely's  land  made 
it  impossIUe  for  the  trade  to  be  carried  out. 
SpruiU  was  not  made  a  party  to  the  action 
in  any  way,  nor  was  it  sought  by  Morrison 
and  Hastings  to  have  htm  made  a  party. 

About  the  first  of  the  year  1916  Neely,  to 
use  the  language  of  the  trial  court,  "entered 
into  swne  kind  of  land  trade"  with  <me  Wit- 
ten  to  convey  him  some  of  the  sections  of 
land  on  which  the  Boecoe  State  Bank  had 
a  Hen,  and  Neely  through  his  son  took  pOB- 
sesslon  and  held  the  Wltten  land  (which  was 
in  Ward  county)  during  the  year  1915,  but  the 
trade  fell  through  oa  account  of  failure  of 
Wltten's  title  to  the  Ward  county  land. 

Witten  was  not  a  iparty  to  the  case  In  the 
trial  Qonttf  wa  wta  It  aongbt  by  Morrison 


and  Hastings  to  have  him  made  a  party,  nor 
when  the  testimony  was  produced  rdative 
to  tbe  SpmlU  and  Wttten  deals  did  any  partr 
to  the  suit  ask  to  have  trial  stayed  to  make 
parties. 

It  baa  been  very  difficult  to  cull  oot  from 
muSH  a  eoaqdextty  of  trades  and  deals  and 
deeds  tbe  facts  necessary  to  be  understood, 
bat  tbe  above  is  a  auoxmaiy  in  as  oindems- 
ed  torm  as  is  cooalstent  with  deamcss. 

The  Court  of  ClvU  Appeals,  In  afflmUng  tbe 
judgment  ot  the  trial  court,  held  that — 

"The  assignments  do  not  directly  and  spe- 
cifically attack  the  findings  of  fact  filed  by  tbe 
trial  jadge,  and  it  is  well  settled  tbat  the  ques- 
tion of  tbe  goffidency  of  the  proof  to  anatain 
the  findings  of  bet  cannot  be  raised  nurdy 
by  an  attack  upon  the  jn^ment  for  the  ImA 
of  Bueb  proof."  214  8.  W.  586. 

The  writ  was  granted  on  the  ground  that 
the  assignments  were  suffldent  to  dmlloige 
the  correctness  of  tbe  judgment  We  are  of 
the  ovinlm  tbat  they  were  auffldent  to  direct 
the  attenticn  of  tbe  court  to  tbe  errors  com- 
plained of,  wbldi  meds  tbe  requiremott  of 
the  statute  since  tbat  constituteB  all  the  time* 
tions  of  an  assignment  of  error. 

[1]  When  artlde  1612,  B.  8.  1911,  rdatlng 
to  tbe  flling  of  assign  men  ta  ot  error,  was 
amended  by  tbe  ad:  <tf  19U  CV.  8.  R.  S.  art 
1612),  after  mreecriUag  what  Is  neeonswiy  to 
be  dona  by  an  appellant  tbe  prortslon  was 
addedt  "bat  an  assfgnmmt  abaU  be  nOdent 
wblcb  directs  tbe  attentlom  of  tbe  court  to 
tbe  error  com^ained  of,"  which  dearly  In- 
dicates tbat  tbe  statute  should  be  libmOlj 
construed,  and  it  has  been  uniformly  so 
construed.  Tbe  prlndple  upon  wbldi  this 
court  baa  acted  In  passing  upon  Qie  qnestlai 
Is  dearly  stated  in  Land  Gob  t.  McCldlandt 
86  Tex.  179.  28  a  W.  076,  UOa  22  U  B.  A. 
106: 

"They  {Hm  roles  and  statutes]  should  be 
given  a  reasonable  and  practkal  eenatmettoB. 
and  not  one  calculated  to  embarrass  snftors  in 
the  appellate  tribunals  hr  unnecessary  restric- 
titms,  *  *  *  so  aa  to  cut  off  the  approach 
of  each  parties  as  seek  relief  In  good  faith 
from  the  consequences  of  supposed  trron  com- 
mitted to  their  ivejadlce  In  the  trial  ^courts." 

See  Orange  Lumber  Oo.  v.  Ellis,  153  &  W. 
1181;  Hess  &  Skinner  t.  Tumey,  109  Ter, 
206.  203  S.  W.  S98 ;  Barkley  t.  Olbbs,  227  8. 

W.  1090. 

[2,  3]  While  it  Is  true,  as  Is  said  by  the 
Court  of  Civil  Appeals,  the  assignments  in 
the  instant  case  "do  not  specifically  attadc 
tbe  flndiugs  of  fact  of  the  trial  court,"  yet 
they  are  suffldent  to  "dlret^t  the  att^tlon 
of  the  court"  to  tbe  foot  that  ai^Iant  com- 
plained that  the  evidence  was  not  auffldent 
to  support  the  judgment;  a  question  the  de> 
termination  of  whldi  is  the  exdustve  prov- 
ince of  the  Court  of  Civil  Aiqteals,  as  the 
Supreme  Court  has  no  jurlsdlctton  to  pass 
upon  tbe  sufficiency  of  the  proof  to  support 
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any  ^vax  jndgmeut.  Since  fbe  assignments 
were  snfficioit  to  dliect  tbe  att^tlon  of  the 
court  to  an  error  complained  of,  wbich  it 
CMily  bad  tlie  right  to  pass  upon.  It  ^onld 
have  GCHisidered  them. 

We  recmnmend  that  the  case  be  remanded 
to  tbe  Court  of  OivU  Appeals,  vlth  instruc- 
tions to  consider  the  assignments. 

PHIIiUFS,  O.  J.  The  Judgment  recom- 
meiided  in  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court. 

We  approve  the  holding  of  the  GommisslMi 
of  Appeals  oa  Qw  Qsestlm  dlacnaawt  in  Itt 
opinion. 


EVANS  «t  ox.  v.  HOUSTON  OIL  CO.  OF 
TEXAS      al.    (No.  224-3391.) 

(Oommlasion  of  Anteali  of  Texas^  Seetiffii  A. 
Jooe  a  ld21> 

1.  Atfvorao  possetsloi  «s>6D(2)— Poasessles 
with  mrotr^  ponnlstfBN  oot  adverse  imsssb-, 
•ioa. 

OcenpancT  of  land  by  mm  iriio  entered 
thoreon  bj  permisBion  of  the  owner  did  not 
five  occupant  title  by  adverse  possession,  since 
the  poasesdon  in  snch  case  was  that  of  the 

owner. 

2.  Advaraa  petaoealos  «s»47— Owaefa  Mtry 
«■  land  to  out  timber  brake  eontiosKy  of  a^ 
verse  dalnant's  possessloa  exoept  as  to  laad 

fodosed  by  claimant. 
Owner's  entry  npon  land  to  cnt  timber 
tberefrom  Interrupted  the  running  of  the  atat- 
ntc  of  limitations  in  favor  of  adverse  claimant 
as  to  bU  of  snch  land  except  that  portion  In- 
dosed  fay  daimant,  since  owner's  entry  on  land 
carried  with  it  eonstmctive  possession  of  all 
the  land  not  In  dahnant's  actual  possession. 

3.  Adverse  possessloa  «»50— Poreliaso  of  oth- 
er laad  tlire»-qaartors  of  a  mIIo  distaat  from 
laad  osBoplad  dM  aot  preslois  pintiaser 
from  oMsWof  titio  to  load  ooeopM  by  ad- 
VOTM  poosssaloB. 

Adverse  claimant  in  possession  of  land 
daimed  did  not  by  purchase  from  owner  there- 
of of  another  tract  of  land  three-quarters  of  a 
mile  distant  from  land  so  occupied  and  claim- 
ed acknowledge  owner's  title  to  the  land  bo  oc- 
etqtied  BO  as  to  preclude  him  from  obtainiiiK  ti- 
tie  thereto  by  adverse  possession,  but  such  pur- 
Aase  was  merely  a  dremnstance  for  the  jury 
to  eonsidsr  In  conneation  with  otiier  facts  and 
dzeamatances  la  evidence  In  determining  wheth- 
er the  adverse  daimant^s  possession  was  ad- 
vwse  during  a  continuous  period  of  10  years 
St  any  one  time. 

4.  Adverse  possossloi  «»II6(I)— Whether 
plalatirs  possoasloo  of  laad  was  adverse  held 
for  Jary. 

Whether  piy^Ti^^ff,  daiming  to  have  acquired 
title  by  adverse  possession,  bad  actual,  contin- 
aons,  adverse  possession  for  a  period  of  10 
years,  held  for  the  Jnry. 


fi>rTor  to  Court  of  Civil  Anieals  at  Nlntlt 

Supreme  Judicial  District. 

Suit  by  Jubal  Evans  and  wife  against  the 
Houston  Oii  Company  of  Texas  and  others. 
Judgment  for  defendants  affirmed  by  the 
Court  of.avll  Appeals  <211  S.  W.  60S),  and 
plaintUEs  bring  error.  Judgments  of  district 
court  and  Court  of  Civil  Appeals  reversed, 
and  cause  remanded,  with  directions. 

Coleman  &  Low^  of,  Woodville,  toe  plain- 
tiffs In  error. 

Kennerly,  Williams,  Lee&  Hill,  of  Houston, 
H.  O.  Head,  of  Sherman*  and  P.  O.  Settle,  of 
Houston,  for  defimdants  Is  error. 

OALLAOHBBt  J. '  Jubal  Evans  and  wife, 
plaintiffs  in  error,  sued  the  Houston  Oil  Com- 
pany of  Texas  and  odkers,  defiendants  tn  er- 
ror, for  an  undivided  100  acm  of  tlie  W.  S. 
Brown  surv^  In  Tyler  county  to  be  snrv^ed 
so  as  to  IndOde  their  Improvanents,  c>alTq*"g 
that  they  had  acquired  title  thereto  under  the 
10-year  statute  of  llmitatiML 

It  was  agreed  that  the  defendanta  In  error 
owned  the  land  sued  for  unless  plalntlfb  In 
error  had  acquired  title  thereto  under  the  10- 
year  statute.  A  trial  was  bad  before  a  jury. 
The  court  instructed  a  verdict  in  fovor  of  de- 
tendsntM  In  tmor  and  Judgment  was  so  lea- 
dered. 

The  Court  of  Otvll  Appeals,  hj  divided 
conrt,  affirmed  sndi  Judgment  211  8.  W. 
606. 

Tlie  survey  in  question  contains  960  acres 
and  Is  oblong  in  shape,  being  nearly  two  miles 
long  i^m  east  to  west 

Jubal  Bvans  was  the  prlnt^l  witness,  and 
his  testimony  on  direct  examination  la  In 
substance  as  follows: 

He  moved  on  that  survey  In  June^  1887,  and 
lived  on  It  with  his  family  10  or  17  years, 
leaving  It  in  1903  or  1004.  He  lived  on  the 
east  oad  or  east  corner  of  the  survey.  He 
did  not  own  any  land  on  the  survey  at  the 
time  he  moved  onto  It,  but  he  afterwards 
purchased  160  acres  where  he  lived,  wbich 
tract  was  totally  In  the  pine  woods. 

He  had  other  Improvemoita  on  said  survey 
besides  his  home.  He  had  a  field  of  12  or  15 
acres  down  on  the  creek  about  three-fourths 
of  a  mile  from  his  home  place.  He  claimed 
160  acres  around  that  field  and  down  to  Uie 
creek  to  be  surveyed  so  as  to  indude  the 
field.  He  hired  3  acres  of  this  land  cleared  in 
the  summer  of  1887.  He  cleared  and  put 
Into  cultivation  6  acres  the  first  year,  and 
he  put  the  entire  field  in  cultivation  the 
second  year.  He  cultivated  the  land  embraced 
In  that  Add  every  year  from  1887  to  1003. 
and  he  daimed  160  acres  of  that  land  each 
and  every  year  while  he  stayed  there  and  has 
claimed  It  met  since  be  left 

Evans  was  then  taken  on  cross-examina- 
tion and  testified  in  substance: 

A.  F.  Hester  was  on  said  snrvegr  logglnv 
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and  nmnlng  timber  down  the  erode  to  the 
Reliance  Lamber  Company.  Hester  mored 
up  there  in  XS87  and  built  a  camp  honse  on 
aaid  survey  and  told  him  to  take  charge  of 
It,  and  be  did  so  and  boarded  Hester's  men. 
Srans  did  not.  intend  to  stay  there  at  first, 
but  he  kept  on  living  there  with  his  family. 
After  about  one  year  Hester  pulled  up  and 
left  and  went  to  logging  three  or  four  miles 
away.  He  wanted  Evans  to  go  with  him,  but 
Bvans  declined,  and  said  he  would  just  stay 
where  he  was  and  cultivate  his  field  and  go  to 
and  fro  to  his  work  with  Hester.  When  Hes- 
ter built  this  little  house  and  had  Evans  move 
into  it  he  was  running  the  camp  for  the 
Reliance  Lumber  Company  and  was  its  woods 
foreman,  working  the  timber  on  this  survey 
and  running  it  down  to  them.  He  was  really 
a  ctmtractor,  cutting  the  timber  and  running 
It  down  and  selling  It  for  so  much  a  thousand 
for  the  Bellance  Lumber  Company,  which 
Company  then  owned  the  land. 

Tbe  Keliance  Lumber  Company,  by  deed 
dated  September  9,  1S93,  conveyed  to  Evans 
metes  and  bounds  160  acres  of  land  out 
of  the  northeast  part  of  the  survey,  reserv- 
ing the  timber  thereon.  14ie  purchase  came 
about  in  this  way:  Hester,  one  day,  in  casnal 
conversation  with  Evans,  suggested  that  may- 
be he  could  buy  the  land  he  lived  on  at  that 
time,  and  said  he  would  see  the  Reliance 
Lumber  Company.  Evana  expressed  tbe  hope 
that  he  could  get  a  place  to  live  on  and  put 
his  house  on. 

Hester  was  agent  for  the  Rylance  Lumber 
Company  and  attended  to  tbeir  business. 
Hester  procured  the  deed  and  d^rered  It 
to  Brans  and  carried  him  for  the  porchase 
money,  which  was  paid  by  Evans  in  wnrk  for 
Hester.  Evans  pointed  out  to  Heater  the 
exact  land  be  wanted,  so  it  would  cover  his 
house  and  little  field  near  the  houae^  and  tbe 
tract  purchased  was  so  surveyed.  The  tract 
purchased  was  out  In  tbe  op«i  pine  woods 
and  a  more  deslmble  place  to  Ut&  Elvans 
talked  the  matter  over  with  his  wife,  and  she 
favored  getting  the  land  to  live  on,  saying  she 
did  not  want  to  go  down  In  tbe  creek  botbun 
to  live,  but  that  be  could  atlU  cultivate  hla 
field  down  there. 

The  Reliance  Lumber  Company  conveyed 
the  land  to  the  Village  Hills  Company,  and 
said  company,  on  tbe  9th  day  of  April,  1801, 
released  the  timber  rights  reserved  by  the 
BeUanoe  Lumber  Company  when  It  eouvqvd 
tbe  land  to  Bvans. 

The  Tillage  KOlls  Company  ottered  this 
surv^  «Dd  cut  the  timber  off  of  the  same  In 
1900  and  1901,  but  tbey  did  not  cut  any  tim- 
ber off  the  160  acres  surrounding  ETvana*  field, 
Which  he  waa  riatmlng  at  the  time. 

While  the  Village  MlUa  Company  ma  cnt- 
tiJDg  tbe  timber  off  ttala  aurvey,  Evans  sold 
tiiem  some  cordwood.  Be  bad  deadened  tbe 
timber  in  tiie  spring,  and  be  cnt  It  in  the  fall 
and  sold  it  to  them  for  (1.15  per  cord,  which 


was  abont  the  value  of  the  work  in  getting 
it  out,  but  it  was  on  the  land,  and  Bvans 
wanted  to  dispose  of  It  E^vans  did  not  know 
whether  the  Village  Mills  people  knew  at 
the'  time  that  this  wood  was  cnt  off  the  100 
acres  he  was  daiming.  It  was  agreed  by  the 
parties  that  this  surrey  was  patented  land. 

Evans,  on  re-examlnatlon,  testified  in  sub- 
stance: 

Heater  was  a  relative,  aud.  when  he  testi- 
fied on  cross-examination  that  Hester  was 
putting  out  timber  for  the  Reliance  Lumber 
Company,  he  meant  that  that  company  bought 
the  timber.  Hester  put  It  out  to  the  man 
who  would  give  blm  the  most  money  for  it 
He  said  he  sold  It  to  the  Reliance  Lumber 
Company.  He  was  a  timber  contractor  and 
picked  out  floating  timber  wherever  he  could 
find  It,  put  it  in  the  creek,  and  carried  it 
water  to  Beanmixit  to  market. 

Hester  was  not  concerned,  bo  far  as  he 
knew,  with  this  eu^ey  or  any  other  survey 
in  that  country,  further  than  getting  ench 
floating  logs  off  <tf  it  as  he  could  bay.  Be 
cut  timber  off  of  several  surveys  around 
there.  It  was  a  fact  that  in  that  day  and 
time  a  fellow  floating  timber  down  the  creek 
cut  It  most  anywhere  he  wanted  It.  They 
paid  mighty  little  attrition  to  lines  or  to  tbe 
owners. 

Evans  requested  Hester  to  buy  the  land  he 
did  buy,  and  Hest^  was  bis  agent  and  acted 
In  that  capacity  in  the  pen^aae.  Evana  told 
Hester  at  the  time  tliat  he  claimed  tbe  160 
acres  down  on  the  credc,  being  the  land  here 
sued  for.  ' 

Before  Evans  left  the  place  In  1904  he  took 
a  part  of  the  rails  Inclosing  his  field  In  the 
bottom  and  carried  them  to  his  home  place 
and  used  tbem  there,  bat  he  did  not  take 
all  tbe  rails  away  from  the  field.  The  reason 
for  the  taking  of  the  rails  was  that  Bvans 
was  crlK>led  In  tbe  hand,  and  hla  boya  were 
not  old  enough  to  work,  and  he  cooM  not  get 
any  one  to  spilt  any  tails  for  blm. 

Erana  sold  his  lOO-acre  home  place  to  Ben 
Best  by  deed  dated  July  2ft,  1906.  He  paid 
taxes  on  ttds  tract,  but  never  paid  any  taxes 
on  tbe  land  involved  in  this  sfdlt. 

A  majority  of  tbe  Court  of  CIvH  Appeals 
baid  lliat  the  uadlflputed  testbnony  lAowed 
that  plalntifts  in  error  mtered  and  leaUed 
upon  the  land  at  tbe  special  instance  and  re- 
quest of  the  owner,  and  tibat  their  enfarr 
tbereos  in  1887,  and  tMr  subsequent  oc- 
cupancy thereof  was  p^miflslve,  and  not  ad- 
verse, and  this  holding  la  the  basis  of  tbe 
first  assignment  submitted  by  xOainOlEB  is 
error. 

Tbe  oitry  of'  Bvans  upon  tbe  land  was, 
under  tbe  evidence,  at  Heater^  instance  and 
request,  to  serve  the  purpose  of  the  own» 
and  at  a  place  already  selected  and  partially 
pr^iared  for  hla  coming.  Be  remained  la 
poMBSBloiii  of  a  tract  ot  land  anbraclng  the 
original  impvovemokti*  living  tliereoB  with 
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Ma  t&mllj  continuonsly  iintll  be  purchased 
tile  same  for  a  home  in  September,  1893.  He 
never  set  up  any  dalm  to  this  tract  so  pur- 
chased, and  never  by  word  or  act  r^ndiated 
the  title  of  the  owner  thereto. 

The  Supreme  Court,  in  Word  v.  Dronthett, 
44  Tex.  366.  36&-370,  discussing  adverse  pos- 
session under  the  10-year  statute  of  limita- 
tion, says: 

"The  possession  most  be  exdnrive,  or,  H  it 
is  generallr  expressed,  it  most  be  'actOsl,  con- 
tinned,  visible,  notortoot,  distinct,  and  hostile.' 
2  Smith's  Lead.  Gases,  661  et  seq.  It  must 
neither  be  abandoned,  yielded  up,  or  held  in 
aubordination  to,  recosnition  of,  or  dependent 
npon  the  will  or  right  of  another.  He  who 
woold  claim  by  reason  of  bis  adverse  posees- 
sion  most,  as  has  been  said,  'keep  his  flag  fly- 
fnc-*  18  Penn.  St  ^6.  Hie  uitry  w«n  the 
land  must  be  with  intent  to  daim  it  as  Ida  own 
or  hold  it  (or  himself;  or  his  intention  to  do 
■0.  if  C(»iceiTed  sfter  going  into  possession  for 
some  other  purpose,  must  be  manifested  by 
some  open  or  visiUe  act  or  declaration  sbow- 
iDg  such  purpose,  in  order  to  set  the  statute  in 
motion  In  bis  favor.** 

[1]  Clearly  possession  of  the  home  place 
by  plaintlCTs  In  error  from  their  entry  upon 
the  land  untU  their  purchase  of  the  same  was 
not  adverse.  Word  v.  Dronthett,  supra; 
Carter  v.  La  Grange,  60  Tex.  63S-638;  Udell 
V.  Peak.  70  Tex.  547,  551,  7  S.  W.  786. 

Possession  of  the  home  tract  by  plaintiffs 
in  error  being  by  permission  of  the  owner, 
such  possession  constituted  in  law  aictual 
possession  of  the  same  by  the  owner,  and 
such  possession  carried  therewith  construc- 
tive possession  of  all  the  land  claimed  by 
Evans  in  this  suit,  except  such,  if  any,  as 
was  In  bis  actual  adverse  possession  at  that 
time. 

[2]  The  Village  Mills  Company,  the  owner 
of  said  survey  In  1900  and  1001,  entered  upon 
the  same  during  said  years  and  cut  the  tim- 
ber thereon.  This  entry  by  the  owner  carried 
with  it  constructive  possession  of  all  the  land 
claimed  by  E>van8  in  this  siilt  except  such  as 
was  in  bis  actual  possession  at  that  time. 
South  Texas  Develi^ment  Co.  v.  Manning 
CPex.  Civ.  App.)  177  S.  W.  908,  1000  (writ 
refused). 

Plalntltb  in  mor  make  no  dalra  of  pos- 
session by  them  of  any  part  of  the  land  sued 
for,  except  from  the  summer  of  1887  to  and 
IncludlDg  the  year  1903.  Upon  the  facts 
stated,  it  Is  dear  that  plaintUKi  in  error  did 
not  have  adverse  possession  for  10  continuous 
years  of  any  of  the  land  sued  for,  unless  their 
possession  <tf  the  field  of  12  or  IS  acres  was 
of  that  character. 

This  field  was  In  the  bottom,  three-quarters 
of  a  mile  away  from  the  home  place.  It  was 
In  no  way  Incidental  to,  nor  related  to,  the 
purposes  for  which  Hester  induced  Evans  to 
move  on  to  the  land,  and  vras  In  no  way 
connected  wltti  the  logging  boriness  Hest^ 
VM  canylng  on.  It  aeems  SInuui  took  pos- 


session of  the  mme  without  asking  or  secur- 
ing permission  of  Hester  or  any  <»ie  else. 
Part  of  it  was  cleared  and  pot  Into  cultiva- 
tion in  1887  and  the  remalndo:  the  next  year, 
and  it  was  cultivated  every  year  from  then 
until  and  Including  the  year  1908,  and  Evans 
claimed  160  acres  of  land,  hicluding  such 
field,  every  year  during  such  time,  and  still 
claimed  the  same  at  the  time  of  trial. 

The  defradanta  in  error  contend  that  Evans 
by  Altering  into  an  agreement  with  Hea- 
ter as  the  agent  of  the  Reliance  Lumber  Com- 
pany, the  owner  of  the  land,  for  the  pur- 
chase  of  the  home  tract  of  160  acres,  and 
by  subsequently  accepting  a  deed  thereto  in 
tSBS,  recognized  and  acknowledged  the  title 
of  the  ovraer  and  ther^y  defeated  any  claim 
of  adverse  holding  of  any  part  of  the  land 
sued  for  at  or  prior  to  that  time.  This  con- 
tention Is  based  on  the  tbewy  that  a  claim 
1^  Evans  of  an  undivided  Interest  of  160 
acres  In  the  Brown  survey  under  and  by 
virtue  of  the  10-year  statute  was  a  claim  of 
on  Interest  runnljw  tbrou^  the  entire  survey, 
and  that  the  purchase  of  any  pert  of  sudi 
survey  Crom  ths  owner  was  In  effect  a  pur- 
cbue  of  a  part  (tf  the  land  so  claimed  bif 
Evans. 

A  similar  question  was  before  tiie  Court 
of  Civil  Appeals  for  the  First  District  in 
the  case  of  Louisiana  ft  Toas  Ltunher  Oa.  t. 
Kennedy,  142  S.  W.  989,  090.  In  that  case 
Kennedy  sued  the  lumber  ciHnpany  for  an 
undivided  160  acres  of  land  out  of  a  tract 
of  276  acres,  claiming  title  thoreto  under  the 
10-year  statute  and  asking  that  the  particular 
land  to  which  he  claimed  to  be  entitled  be  set 
off  and  designated  by  the  oourt  He  also 
claimed  that  the  Inmbw  company  had  cut 
timber  off  the  land  and  asked  judgment 
against  It  tar  100/276  of  tiie  value  of  all  the 
timbor  so  cut.  Be  recovered  Judgment  on 
this  claim  In  the  district  court,  but  the  Court 
bf  Civil  Appeals  reversed  that  part  of  the 
judgment  and  rendered  judgment  for  the 
lumber  company,  holding  that,  wXille  the  160 
acres  to  which  Kennedy  was  entitled  was 
undivided  in  the  sense  that  Its  boundaries 
were  not  defined,  It  was  located  by  bis  pos- 
session and  improvements  and  embraced  the 
same,  and  such  land  contiguous  thereto  as  the 
court  might  designate,  and  set  apart  to  him 
in  final  partition,  and  that  wten  so  designat- 
ed such  land  would  be  considered  his  from  the 
time  bis  title  was  perfected,  and  that.  If  any 
timber  was  cut  therefrom  after  title  vested 
in  him  by  virtue  of  said  statute,  he  could 
have  his  appropriate  action. 

This  field,  claimed  and  cultivated  by  Eh-ans, 
Is  described  as  three-quarters  of  a  mile  from 
the  home  place.  Certainly  no  part  thereof 
Is  embraced  In  such  place,  nor  does  it  reason- 
ably appear,  were  plaintiffs  in  error  entitled 
to  recover  the  entire  undivided  interest  of 
160  acres  sued  for,  that  a  reasonable  selec- 
tion and  designation  of  the  same  by  tiie  court, 
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or  by  oommlssloaiers  of  paitltlMi  nnder  its 
direction,  ao  as  to  include  such  field,  would 
neceasarUr,  or  eren  probftbly,  indude  any 
part  of  the  160  acrea  so  pnrdiased. 

[3]  We  therefore  hold  tbat  andi  pnrdiafle 
did  not  prevent  an  adverse  holding  of  tke 
field  In  ftctnal  possession  of  BiVans,  bat  that 
audi  purchase  was  merely  a  drcumstance 
which  the  Jury  were  entitled  to  consider  in 
connection  with  all  the  other  facts  and  cir- 
cumstances In  evidence  in  determining  wheth- 
er Bvans'  poaseeslon  of  mxh  field  was  ad- 
verse during  a  coatlnuoos  period  of  10  yean 
at  any  one  time. 

[4]  If,  prior  to  his  abandonment  of  this 
field  In  190S  or  1904  E^rans  bad  at  any  time 
actual,  continuous  adverse  possession  of  the 
same  for  a  period  of  10  years,  be  will  be  en- 
tiUed  to  recover  the  same  In  this  action,  and 
whether  his  possessl<Hi  thereof  was  of  sudti 
character  Is  a  question  of  fact  for  the  deter^ 
mlnation  of  the  Jury  in  view  of  all  the  evi- 
dence which  may  be  before  them  tending  to 
illustrate  and  explain  It  Word  v.  Drouthett. 
44  Tex.  865,  370. 

We  recommend  that  the  Judgments  of  the 
district  conrt  and  the  Court  of  ClvU  Appeals 
be  reversed,  and  the  cause  remanded  to  the 
district  court  for  pvoceedJnfi  in  aecordaiice 
with  this  opinion. 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Cfommisslon  of 
Appeals  Is  adopted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Gommlsslfm 
of  Appeals  on  the  questioa  discussed  In  Its 
opinioo. 


R0BER80N  st  al.  v.  HUGHES  et  sL 
(No.  238-3426.) 

(ConimisaiMi  of  Appeals  of  Tests,  BecUoa  ti. 
June  1,  igSL) 

I.  Appeal  and  .error  ^672,  719(1)— Jorlsdlo- 
tioa  of  Conrt  of  Civil  Appeals  limited  te  tr- 
rors  assigned  and  smr  af  law  aniVBit 
nms  of  raoori. 
The  Jniiadletfon  of  the  Oonrt  of  GIvO  Ap- 
peals is  limited  to  the  review  of  error  assigned 
la  the  manner  prescribed  by  law  and  emr  at 
law  apparent  on  the  face  of  the  record. 

Appsal  aad  error  ^672— Holdlsg  of  oonrt 
kasad  npon  finding  of  faet  sot  error  of  law 
apparsHt  on  faea  of  reeord. 
In  an  action  to  recover  two  tracts  of  land, 
brought  by  the  ddMren  and  helm  at  law  of 
the  first  wife  of  plaintiffs*  father  against  his 
children  and  heirs  of  deceased  diildreo  by 
two  subsequeut  marriages,  where  plaiotiffs  made 
QO  claim  to  one  of  the  tracts,  other  than  that 
It  was  the  separate  property  of  their  mother 
by  virtue  of  Its  having  been  purchased  with 
her  separate  estate,  the  holding  of  the  trial 
court  that  the  tract  was  the  property  ot  the 


i^dm  of  the  second  and  third  marrlagea, 
under  a  finding  of  fact  that  it  was  paid  for 
with  funds  of  those  commanities,  was  not  error 
of  law  apparent  on  the  faos  of  ttie  record,  such 
aa  the  appelate  court  would  have  Jurisdiction  of 
without  its  having  been  assigned. 

3.  Appeal  aad  error  «s»l72(l>— Clalia  as  te 
time  of  aoqalslUon  of  property  asserted  to  te 
oommsalty  oaanot  kt  nade  for  first  tIsM  on 
appMd. 

In  an  actios  1^  tiie  diUdm  of  the  first  wife 
of  deceased  to  recover  two  tracts  of  land  frcna 
his  difldren  hf  his  seoond  and  tlurd  iviTea,  the 
fioding  of  the  trial  court  Chat  titie  vested  in 
the  latter  will  not  be  disturbed,  where  tlie 
claim  that  Uie  land  was  purchased  daring  the 
first  marriage  and  plaintiffs  inherited  their 
mother's  interest  therein  was  raised  for  the 
first  time  on  apiwa],  as  the  community  property 
of  husband  and  wife  Is  subject  to  the  pig- 
ment of  the  debts  contracted  1^  otthw  of  than 
during  the  marriage,  and  evidence  mUcht  have 
been  presented  by  defendants  requiring  a  vest- 
ing of  plaintiff's  interest  tu  a  manner  not  in- 
consistent Willi  the  Judgmoit  of  llio  trial  oonrt 

4.  Appeal  and  error  ig.  ip04(3)— EvWo— e  to 
discredit  tottlaony  Ht  oswWersd  appeal* 
wbsnt  any  evWoaos  of  eiiMoieai  probaUvo 
feno  tn  sippsrt  oMrTs  findlBf- 

In  an  action  by  the  diUdren  9t  deceased's 
firat  wife  against  bis  diildrai  by  his  seotmd 
and  third  wives  to  recover  ceitain  land,  evi- 
dence tending  to  discredit  the  testimony  of  de- 
fendants* witness  as  to  the  identity  and  pay- 
ment of  certain  notes  execnted  by  deceased  and 
witnessed  by  himself  during  deceased's  second 
marriage  will  not  be  considered  on  appeal,  if 
there  was  any  evidenee  ct  safflclent  probatlTe 
force  to  support  tkt  trial  couit^a  findiiv  that 
the  land  waa  paid  for  with  funds  of  thb  aee- 
ond  and  third  communities. 

6.  Evidenoe  «»36S(7)— EvWenos  held  sa«elett 
to  sspport  fading  trast  of  lead  pnrohasod  oa 
eradit,  despHa  raslial  ii  dead  of  oaak  wmsM- 
tratlan. 

In  an  action  to  recover  a  tract  of  laad  by 

thf  children  of  deceased  by  his  first  wife 
against  bis  children  by  his  second  and  third 
wires,  testimony  of  defendants'  witness  aa  to 
the  identity  and  payment  of  certain  notes  ex- 
ecuted by  deceased  during  his  second  marriage 
held  sufficient  to  rapport  the  court's  findiDg 
that  the  tract  was  bought  entirely  on  Gre<fit 
and  paid  for  with  funds  of  the  second  and 
tiiird  oommunitiee,  despite  redtsla  fai  tiie  deed 
that  a  cash  consideration  of  |S00  was  paid  at 
the  time  of  Its  execution  dnrfaig  tiie  first  mar- 
riage. 

6.  Evidenoe  «s»236(2)— NstM  oxoeatod  by  da> 
eeasad  hnbaad  after  deaOi  tf  fint  wife  a«- 
■IsriUe  as  adnlsslon  at  oosinaatty  debt 
In  an  aeUon  to  recover  certain  land,  brsn^ 
by  the  diildren  <^  deeeaaed  by  his  first  irife 
against  his  diOdren  by  bis  second  and  third 
wives,  certain  notes  executed  by  deceased  after 
the  death  of  the  first  wife  were  properly  ad- 
mitted, being  competent  as  an  admission  by  the 
husband  of  a  community  debt  In  a  proceeding 
seeking  to  dnrgc  community  property  with  tkat 
debt 


>Fer  other  cases  ••«  samt  topic  sad  KBT-NUMBBR  In  all  Key-Numbered  Dlgesti  and  Xadens 
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Appeal  ftom  CaSt  iSMi  Avpeals  of 
Sixth  Snifreme  Judicial  DlBtrict. 

Action  by  Mrs.  Annte  Hugbes  and  othera 
against  Mrs.  Mattie  Boberson  and  otbers. 
Jndgment  for  defendants.  From  a  judgment 
of  tbe  Court  of  Ctrl!  Appeals  (214  S.  W.  946). 
OTermling  all  assignments 'of  error  bronght 
by  plalntlflCs,  but  reversing  the  Judgment  for 
defeadants  on  a  ground  not  assigned,  defend- 
ants appeal.  Reversed,  and  Judgment  of  dis- 
trict court  afOnued. 

Nat  W.  Brooks  and  Fitzgerald  ft  Ramey, 
all  of  Tyler,  for  appellants. 

Jolinston  ft  Hughes,  aft  Waco,  and  Wm. 
H.  Hanson,  of  Tyler,  for  appeUeea. 

McCLEINDON.  P.  J.  The  controlling  ques- 
tion in  the  application  is  whetlier  the  Court 
of  Civil  Appeals  had  the  power  to  reverse 
the  judgment  of  the  trial  court  for  MTor  not 
assigned.  Tbe  following  statement  of  the 
case  will  sufficiently  make  clear  that  issue: 
The  action,  whicdi  was  to  recover  two 
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at  9300  paid.  On  January  11,  1873,  J.  W. 
ICowe  and  wift,  Avgusta,  conveyed  12.8  acres 
ct  tract  NOw  1  fisr  tbe  recited  eonstderatlon  of 
$120  paid.  Tract  No.  2  was  conveyed  to  J. 
W.  Moore  on  March  24,  1874,  for  the  recited 
consideration  of  $30  paid. 

Hie  only  testimony  tending  to  establish 
plalntUCs'  allegation  that  tract  No.  1  was 
purchased  with  property  of  tbsAt  mother  was 
given  by  plaintiff  themselves  and  was  strick* 
en  out  on  motion  of  defoidants.  Alleged  er- 
ror predicated  upon  that  action  of  the  trial 
court  has  been  eliminated,  since  no  com- 
plaint is  made  in  the  Supreme  Court  of  the 
action  of  the  Court  of  Olvll  Appeals  In  over* 
ruling  assignments  of  error  relating  to  that 
ruling.  Tbe  trial  court  found  as  a  fact  that 
tract  No.  1  was  paid  for  equally  with  com- 
munity funds  of  the  second  and  third  mar- 
riages, and  upon  that  finding  concluded,  as 
a  matter  of  law,  that  the  title  to  that  tract 
was  vested  equally  in  those  communities. 
Judgment  was  rendered  accordingly;  one- 
sixteoith  Interest  in  each  tract  being  award- 
tracta  of  land,  referred  to  as  tracts  1  and  z.  |  ed  to  each  of  the  plaintiffs  as  heirs  of  their 


was  bronght  by  Mrs.  Annie  Hughes  and  Mrs. 
Mollis  Pye,  the  only  chlldrai  and  heirs  at 
law  of  Mrs.  Itama  L.  Moore,  who  was  the 
first  wife  of  plaintiffs'  father,  J.  W.  Moore, 
against  the  cJiIldren  and  h^rs  of  deceased 
children  of  J.  W.  Moore  by  two  snbsequMit 
marriages.  Kalntifrs  sought  by  their  suit 
to  have  the  land  adjudged  the  separate  prop- 
erty <tf  their  mother,  npon  tbe  allegations 
that  tract  No.  1  was  paid  for  entirely  with 
her  separate  property,  and  that  tract  No.  2 
was  purchased  with  the  proceeds  of  the  sale 
of  a  small  porticm  of  tract  No.  1,  as  origi- 
nally acaulred  by  their  father.  They  prayed 
that  the  entire  title  to  both  tracts  be  decreed 
to  them  as  heirs  of  thtir  mother.  Three  of 
the  defendants,  holding  the  interest  of  one 
child  by  each  of  the  second  and  third  mar- 
riages, filed  separate  answers,  In  which,  be- 
sides a  general  denial,  they  allied  that  tract 
No.  1  was  purchased  with  community  funds 
of  all  three  communities.  The  remaining  de- 
fendants, besides  a  general  denial,  pleaded 
specially  that  tract  No.  1  was  wholly  paid 
lor  with  funds  of  the  last  community. 

Tbe  facta,  which  were  undisputed,  except 
as  to  the  manner  In  whldi  the  land  In  con- 
troversy was  paid  for,  were: 

J.  W.  Moore  was  married  three  times: 
First,  In  1856  to  Emma  L.  Yann,  who  died  In 
1867;  second.  In  1867  to  Augusta  Tann,  who 
died  In  187S;  and  third,  In  1877  to  Blizabeth 
Stovall,  who  died  In  Ifiia  J.  W.  Moore  died 
In  1010.  Excepting  those  who  died  in  in- 
taxu^t  there  wore  ^ght  children  bom  of 
these  marrlagee— two  (plain tUTs)  of  tbe  first, 
and  three  each  of  the  aecomd  and  third. 
Tnet  Na  1,  wlginally  omtalnlng  1^  acree, 
was  conv^ed  by  J.  J.  IVnn  to  J.  W.  Mo<»re 
by  deed  dated  September  14,  1807.  acknow^ 
edged  in  1895,  and  reciting  a  cwideratton 


father,  and  the  remaining  Interest  In  each 
tract  being  decreed  hi  defendants.  Tbe  evi- 
dence upon  which  this  finding  of  fact  was 
based  will  be  given  below. 

FlaintUCs  alone  aroealed  from  that  Jndg- 
ment, nrgiug  24  assignments  oC  error,  22  of 
which  complained  of  the  exdusioo  or  admla- 
al(Hi  of  evidence,  and  tbe  other  2  complained 
of  the  findings  of  foct  that  no  part  ot  the 
consideration  for  tract  Na  1  was  paid  with 
funds  of  the  first  communis,  and  that  that 
tract  was  paid  for  with  funds  of  the  secrad 
and  third  communities.  Those  two  assign- 
ments are  based  upon  the  recitals  in  the 
deed  to  tract  Na  1  that  the  conalderation 
was  $300  paid. 

The  Court  of  Civil  Appeals  overruled  all 
assignments  of  error,  but  reversed  the  Judg- 
ment  and  remanded  the  cause  for  further 
trial  upon  the  holding  that,  under  the  finding 
of  fact  that  tract  No.  1  was  acquired  during 
the  first  marriage,  title  thereto  vested,  as  a 
matter  of  law.  In  the  first  community,  sub- 
ject to  the  right  in  the  other  communltlea 
to  be  reimbursed  for  the  funds  used  to  dis- 
charge the  puFchaae-money  obligation.  214 
S.  W.  046.  Writ  of  error  was  granted,  be- 
cause the  error  upon  which  the  trial  court's 
Jndgment  was  reversed  was  not  assigned. 

[1]  From  the  forcing  statement  It  will  be 
seal  that  none  of  the  ass^ments  question 
the  correctness  of.  the  trial  coorfs  conclu- 
sion of  law  that  tbe  title  to  tract  No.  1  vest- 
ed In  the  second  and  third  communities  be- 
cause it  was  paid  for  with  funds  of  those 
oommunitles.  The  Court  of  Civil  Appeals  is 
a  court  of  review,  and  its  Jurisdiction  to  r*- 
vtow  rulings  at  the  trial  court  is  limited  by 
statntsu  For  the  purposes  ct  tbls  case,  that 
Jurisdiction  authorises  review  of  only  two 
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dasBH  of  error:  First,  error  ii—lgniid  In  tbe  < 
maimer  ivreicrlbed  by  law;  and.  Mcmd,  er- 1 
ror  of  law  ajvarmt  tQKm  tlie  fiice  of  ttie  rec- 1 
wd,  wUch  latter  baa  been  defined  aa  "siuA ' 
error  as  Is  fundamental  in  character,  or  one 
determining  a  qnestloD  upon  which  the  very 
right  of  the  case  depends,  or  such  an  error 
as  being  readily  seen  lies  at  tbe  base  and 
foundation  (tf  tbe  proceeding  «nd  necessa- 
rily ailects  tbe  judgment"  {Wilson  t.  JohUr 
son,  M  Tex.  276,  60  8.  W.  242;  Houston  Oil 
Ca  T.  Kimball,  103  Tex.  103.  122  S.  W.  533. 
124  S.  W.  85),  and,  again,  as  "sndt  manifest 
error  as  when  removed  destroys  the  founda- 
tion of  the  Judgment"  <Oar  T.  Davis,  105  Tex. 
4S4,  151  S.  W.  704). 

[2]  The  question  presented  resolres  itself, 
therefore,  into  the  further  inquiry  whether 
the  error  of  the  trial  court  in  hoiding  that 
tract  No.  1  was  the  property  of  the  second 
and  third  commuaitles,  under  tbe  finding 
of  fact  that  it  was  paid  for  with  funds  of 
those  commuuitleB.  constituted  fundamental 
error,  or  error  of  law  apparent  upon  the  face 
of  the  record.  We  thinlt,  under  the  holding 
of  Oar  T.  Davis,  above,  that  question)  must 
necessarily  be  determined  in  the  negative. 
That  suit  was  brought  against  the  wife  and 
her  second  husband,  by  ber  children  by  her 
first  husband,  to  cancel  a  deed  which  the 
children  had  made  to  their  stepfather,  con- 
veying lands  which  were  the  separate  prop- 
erty of  their  father.  The  children  sued  for 
the  entire  title  to  the  land  as  sole  heirs  of 
their  father,  upon  the  allegation  that  tbe 
land  was  by  mistake  included  in  a  deed  by 
wldch  they  conveyed  other  lands  to  their  step- 
father. The  mother  was  made  a  party  de- 
fendant, upon  the  allegation  that  she  assert- 
ed homestead  rights  in  the  prcqjerty.  The 
trial  court  found  that  the  land  was  the  sep- 
arate property  of  plaintiffs'  father,  and  was 
included  by  mistake  in  the  deed  to  the  step- 
father, and  that  the  mother  had  abandoned 
her  homestead  rights  in  the  property.  Upon 
these  findings  of  fact  the  trial  court  concluded 
as  a  matter  of  law  that  the  dilldren  (plaln- 
tiCTs)  acquired  by  Inheritance  from  their  fa- 
ther the  entire  title  to  the  pn^rty.  and  ren- 
dered Judgment  In  their  favor  accordingly. 
The  mother  urged  npon  nioti<Hi  for  rehearing 
in  the  Court  of  Civil  Appeals,  tar  tbe  first 
time,  that  under  tbe  finding  of  the  trial  court 
that  the  property  was  the  separate  estate  ot 
her  first  husband  she  as  a  matter  of  law,  un- 
der our  statutes  of  descent  and  distribution. 
Inherited  a  life  estate  in  an  imdivlded  one- 
Oilrd  Interest  therdn,  and  that  the  trial 
court  erred  In  not  awarding  ber  sncb  inter- 
est 

It  was  oontended  that  this  error  was  fun- 
damental, and  flbould  be  considered  by  tbe 
appellate  court,  even  Qiough  not  assigned. 
The  opinion  of  tbe  Supreme  Court  is  well 
considered,  and  reviews  the  previous  adjudi- 
catlons  of  tAat  court  npon  the  much-discussed 


'  queatlOD  oC  what  constttntas  fundamental  «- 
I  ror.  The  condoskm  that  the  error  thus 
I  raised  was  not  fundamoital  Is  stated  In  tlw 
'  following  quotatioa: 

"If  the  error  complained  of  is  one  of  law. 
it  neither  lies  at  tlie  base  and  foundatiwi  ot 
pialntiffi'  cause  of  action,  nor  is  it  sndi  an  er- 
ror of  law  as  is  appareot  upon  tbe  face  of  the 
record.  To  determise  whether  it  be  an  error 
of  law  at  all  depends  upon  the  issue  of  title 
made  by  the  i^eadings  and  the  evidaice  ad- 
duced to  sustain  or  deny  the  reqtectivs  rfgfata 
of  the  parties.  In  the  shaence  d  any  daim 
on  the  part  of  Urs.  Oar  in  her  pleadings,  oi 
in  the  presentation  of  her  claim  to  any  part 
of  the  land  in  controversy,  other  than  that 
daimed  tliroagh  the  deed  to  her  husband  and 
the  right  of  the  homestead,  whid  claims  were 
litigated,  the  eoort  might  well  presome  that, 
if  she  was  entitled  to  a  one-third  life  interest 
in  the  land,  she  liad  waived  such  claim.  Wheth- 
er thb  view  be  sound  or  not.  there  is  no  phase 
of  the  law  under  which  we  can  treat  the  snp- 
posed  error  oiF  law  as  one  of  a  fundamental 
character.  Aa  suggested  bj  Judge  Talbot,  if  a 
daim  bad  been  made  by  Mrs.  Uar  to  the  land 
virtue  of  inheritance^  plaintiffs  might  have 
sliown  by  reason  of  some  oonvej-ance  or  other 
arraagemsnt  she  hsd  parted  with  such  inter- 
est. We  therefore  think  the  Court  of  Civil 
Appesis  was  right  under  the  drcnmstances  In 
refusing  to  consider  the  assignment  of  error.* 

[>]  The  analogy  In  principle  between  that 
case  and  the  case  before  us  la  ao  complete 
as  to  require  little  discussion.  PlalntitFs 
made  no  claim  In  their  i^teadings  to  tract  Nol 
1,  other  than  ttaat  it  was  tlie  separate  laop- 
erty  of  their  mother,  t>7  vlrtae  ot  bavlng 
been  purchased  with  her  separate  estate.  So 
far  as  the  record  tthows,  fbe  only  cimtrovert- 
ed  Issues  of  &ct  were  those  whlcih  bore  up- 
on  the  time  and  manner  of  payment  of  tlie 
consideratfoa.  Conceding  that  ttie  legal  title 
to  tract  Ma  1  vested  In  tbe  first  conunuulty. 
stitt— 

"Nothing  ia  deurer  in  oor  law,  as  dedared 
both  by  statute  and  by  repeated  dedsions  of 
this  court,  than  that  tbe  community  property 
of  the  bnidMnd  and  wife  is  subject  to  the  pay- 
ment of  the  debts  contracted  hy  either  of  them 
durinc  the  marriaKe,  •  •  •  and  t^at  tbs 
heirs  of  the  wife,  on  ber  death,  are  entitled,  not 
to  one-half  of  the  community  property  as  it  may 
then  exist,  but  to  one-half  of  wliat  may  re- 
main, after  the  disdiarge  of  the  debts  to  wtiidi 
such  property  is  liable.  Artides  4027,  SSIXi, 
Eer.  Stats.;  Jones  v.  Jones,  16  Tex.  147; 
Carter  v.  Conner,  60  Tex.  60."  Stone  v.  JwA- 
son,  109  Tex.  887.  210  3.  W.  053. 

Tbe  powers  of  tbe  community  survivor  to 
deal  with  community  property  are  very 
broad.  Among  those  powers  la  that  of  dis- 
charging community  debts,  and  appropriat- 
ing community  property  in  reimbursement 
It  will  readily  be  seen,  therefore,  that  had 
the  issue  been  made  that  the  title  vested  in 
the  first  community,  and  that  plaintiffs  In- 
herited their  mother's  l&terest  thendn,  ert 
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daice  mlsht  ksr*  beeo  presented  which 
Tould  have  required  a  vesting  of  that  ln> 
teresc  la  a  manner  not  inconsistent  with  the 
Judgment  of  the  trial  court.  Tlie  qoestlon 
presented  is,  we  think,  cleuly  niled  bjr  the 
dedaioa  In  Oar  t,  DBTla. 

[4,  B]  Defendants  In  error,  plaintiffs  below, 
present  In  the  form  of  counter  proposlticmB 
two  croas-assignments  of  error,  complain- 
ing of  the  action  of  the  Court  of  Olvll  Ap- 
peals In  the  following  particulara: 

First,  it  is  urged  that  the  trial  court 
erred  In  permitting  In  evidence  two  notes 
purporting  to  have  been  girea  by  J.  W. 
Moore  in  1872  and  1874  In  payment  of  tract 
No.  1 ;  and,  second,  that  the  evldfflice  was 
not  Bofficient  as  a  matter  of  law  to  over- 
come the  presumption  that  consideration  for 
that  tract  was  paid  when  the  deed  was  ex- 
ecuted, in  view  of  the  recital  in  the  deed  of 
a  condderaUon  of  "$300  paid."  These  cross- 
assignments  call  for  a  statement  of  the  evi- 
dence upon  whl(Ai  was  based  the  trial  court's 
finding  that  tract  No.  1  was  paid  for  wltti 
fmids  of  the  second  and  third  communities. 
They  are  so  nearly  related  that  we  will  con- 
sider them  together. 

One  of  the  defendants  testified  that,  after 
the  death  of  J.  W.  Bfoore,  she  and  her 
mother,  the  third  wife,  found  among  J.  W. 
Moore's  papers  the  original  deed  to  tract  No. 
1,  and  with  it  the  two  notes  mentioned  abov& 
The  1872  not»  reads  as  ftrtlows: 

"By  the  24tfa  day  of  December  next  Z  prom- 
ise  to  pay  to  J.  J.  Tlynn,  or  bearer,  the  sum 

of  two  hundred  zunety-siz  and  ^^/loo  dollars, 
in  gold,  with  ten  per  cent.  iDterest  from  date 
ontil  paid,  for  land  sold  and  deeded  to  me  by 
him  on  the  Lafata  league,  Smith  county,  Texas, 
on  the  14th  day  of  September,  1867,  it  being  for 
mine  received. 
"1872. 

"Witneaa:  A.a.  INimmie.  [NoriEnatitre;the 
note  btlmg  torn  wlure  ai^atore  should  ap- 
pear.]" 

A.  Tonmde,  the  subscribing  witness  to 
the  1872  note,  testified  In  substance  that  he 
was  well  acquainted  with  J.  W.  Moore,  hav- 
ing known  him  In  Troupe  county,  Ga^  be- 
fore Moore  moved  to  Texas  In  1866 ;  that  he 
bnew  Flynn  weU,  and  worked  for  him  4 
years;  that  upon  the  occasdon  of  the  exeon- 
Hon  of  the  1872  note,  which  witness  idenfl- 
fled  as  having  been  execirted  by  MOore  and 
witnessed  by  himself,  Flynn  had  sent  him 
to  Moore  to  make  a  trade  for  a  wagon  and 
yoke  of  oxen  as  a  credit  on  a  note  that  Moore 
originally  given  for  tract  No.  L  The 
tfafle  was  made,  and  the  agreed  amount, 
which  figured  a  little  more  than  the  Interest 
^  the  original  note,  was  credited  thereon, 
■nd  the  1872  note  executed  by  Moore  for 
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tlw  balance.  His  testimony  is  based  upon 
personal  Knowledge  gained  at  the  time  the 
1S73  note  was  made;  he  having  seen  the 
original  note  given  for  tract  No.  1,  which, 
when  the  1672  soba  was  made,  was  almost 
"out  of  date."  He  further  testified  to  a  cus- 
tom in  those  times  of  receipting  a  paid  note 
by  tearing  off  the  signature  of  the  maker. 
The  1874  note  wag  dated  January  1  of  that 
year,  payable  to  order  of  J.  J.  Flynn,  for 
9S24.97,  and  redteti  the  same  consideration 
as  the  1872  "note.  The  signature  to  this  note 
was  also  torn  off.  Zt  bore  Indorsements  of 
payment  as  foUowa:  $7.25  In  1S79,  and  "one 
hundred  [torn]  four  and  52/100"  In  1874. 

[I]  We  need  not  aotice  the  evlduica  whh^ 
It  Is  urged,  tends  to  discredit  the  testimony 
of  the  witness  Tommie,  since  it  Is  within 
our  province  only  to  determine  whether 
thore  be  any  evidence  of  sufQclent  pro- 
bative force  to  si^port  the  trial  court's 
findings.  That  the  foregoing  testimony  was 
BOfflcient  to  snpport  that  court's  finding  that 
tract  No.  1  was  bought  entirely  on  credit 
and  was  paid  for  in  1872  and  subsequent 
years,  seems  to  us  too  clear  to  admit  of 
serious  doubt  or  call  for  discussion.  The 
only  question  regarding  the  testimony  which 
we  think  deserves  mention  Is  the  admissibil- 
ity of  the  declaration  in  the  1872  and  1874 
notes  that  they  were  given  to  pay  for  the 
land.  These  notes  were  executed  by  the  hus- 
band after  the  death  of  tb&  first  wife,  and 
the  question  arises  as  to  the  competency  of 
the  husband's  admlsslra  or  acknowledgment 
of  a  community  debt  in  a  proceeding  seeking 
to  charge  community  property  with  that 
debt  Under  the  broad  principles  laid  down 
in  Stone  v.  Jacksdm.  iU>ove,  and  the  i^uthor- 
Ities  therein  reviewed,  we  think  these  notes 
were  properly  admitted  In  evidence.  The 
precise  question  was  decided  In  Word  v. 
Colley,  143  S.  W.  237,  in  which  a  deed  to 
community  realty  was  upheld,  which  was 
made  under  deed  of  trust  by  the  surviving 
husband  to  pay  a  community  debt,  the  only 
evidence  of  which  was  the  written  declara- 
tion of  the  huAand  made  after  the  death  of 
his  wife.  Writ  of  error  was  refused  in  that 
caa&  In  the  pres«it  case  the  written  dec- 
larations of  the  surviving  husband  are  cor- 
roborated by  the  testimony  of  the  witness 
Tommle  to  the  effect  that  he  saw  the  original 
purchase-money  note  at  the  time  (rf  the  first 
renewal  in  1872. 

We  conclude  tliat  the  judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed, 
and  that  of  the  District  Court  afBrmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Am>eals  is  adopted,  and  wilt  be  entered  as 
tba  Judgmeiit  of  tiie  Supreme  Court 
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FARMERS'  4  MERCHANTS'  STATE  BANK 
OF  BALLINGER  V.  CAMERON  at  aL 
(No.  190-3239.) 

(Commlsrioii  of  Appeals  of  Texu,  Saetloa  B. 
Jnn«  8,  1021.) 

I.  Appwl  «wl  error  ^1094(2)— Flwliag  cf 
mry  appnived  ky  Caart  of  Appeal*  aot  ro- 
vlowad. 

Whether  asarr  entered  into  notee  being  m 
matter  demonttrable  by  calculation,  and  none 
being  presented  in  the  record  to  ebbw  that  it 
did  not,  and  the  trial  conrt'a  finding  that  it  did 
having  bem  approved  by  the  Court  of  Civil 
Appeals,  it  is  not  within  the  province  of  the 
Oommissioit  of  Appeals  to  cw^der  the  matter. 

3;  Uaary  «=»I37— Held  paid  aad  raeelvsd  by 
purchase  nnder  deed  of  trust,  allowlni  re- 
covery of  penalty. 

Usury  is  paid  and  received,  aDoving  recov- 
ery of  doable  penalty  nnder  Vernon's  Sayles' 
Ann.  Civ.  St  1914,  art  4962,  where  holder  of 
nsarioQs  note  secured  by  deed  of  tmst,  at  trus- 
tee's sale  thereunder  bought,  for  mora  than 
ma  due,  axeUidinf  usnrj,  and  the  fuU  amoont 
of  tha  bid  was  credited  on  ttie  nota,  and  a  doed 
ma  made  by  the  tmstea  to  the  vurehaaer; 
the  tlQe  to  the  property  thereby  pasidnf  to 
him. 

3.  MoitMflaa  «»282(4)  —  Prveaadiag  aiaiast 
■ortgagad  prsparty  bsfora  aetioa  afalust  Its 
panhaaar  ■aoaisary. 

Before  a  purchaser  (tf  land,  who  had  as- 
sumed, as  part  of  the  eonslderatloa,  a  deed  of 
tmst  thereon,  can  be  proceeded  against  person- 
ally on  the  seeored  notes,  the  land  which  is  the 
primary  fund  for  payment  thereof  muet  be  ex- 
hauated  by  sale  under  tha  deed  of  trust. 

Error  to  Gonrt  of  Civil  Appeala  of  BHi^tlt 

Supreme  Judicial  District. 

Action  by  S.  M.  Camercn  and  otbera 
agninat  the  Farmers'  &  Mer<dkanta*  State 
Bank  of  Balllnger.  Judgment  for  plalntitb 
was  affirmed  by  the  Court  of  Civil  Appeals 
(203  S.  W.  1167),  and  defendant  brings  er- 
ror. Affirmed. 

Jno.  I.  Gnlon  and  M.  O.  Smith,  both  of 
Balllnger,  for  plaintiff  In  error. 

B.  6,  Truly,  of  Eastland,  and  Snodgrass, 
Dibrell  A  Snot^rass,  of  Coleman,  fcnr  detaid- 
anta  tn  error. 

Statement  of  the  Case. 

KITTREUX,  J.  The  facts  out  of  which 
this  case  arose,  stated  as  concretely  as  la 
consistent  .with  clearness,  are  as  follows: 

On  April  20,  1910,  the  Camerons  executed 
their  note  to  the  bank  for  $4,600  payable  at 
three  months.  There  bad  been  a  previous 
note  for  $3,000  given,  or  at  least  credits  to 
that  amount  In  favor  of  the  Camerons  bad 
been  entered  on  the  books  of  the  bank,  some- 
where between  two  and  three  weeks  before 
April  20,  1910,  In  contemplation  of  the  use 


of  the  mflnoy  In  bnylBg  a  lot  of  aiarea  out 
on  the  Bio  Grande  bwder. 

They  bought  to  the  tstent  €t  I^BOO,  or 
91,600  In  excess  of  the  d^walt,  and  tbdr 
drafts  to  the  extent  of  94,600  were  paid  by 
the  bank.  Tbe  aitlre  Indebtedness  was  on 
April  20th  put  into  one  note  for  94,600,  and 
tha  jury  found  that  9133  Intenat  was  paid 
by  the  Gamenms  on  the  day  the  note  was 
given,  but  It  vaa  eztoided  tOr  Qa  tan 
amount,  and  was  again  extended  wheo  it 
fdl  due. 

Other  notes  wa«  given  Cram  time  to  time, 
and  certain,  payments  were  made,  and  other 
mon^  borrowed  or  other  advances  made  to 
or  for  the  Camerons  by  the  bank  oror  a 
period  of  time  of  about  four  yaais;  Hw  total 
number  of  notes  tn  tbe  way  <tf  a^tyn^^Ti^  qi 
the  original  note  and  additional  amounts  for 
new  advances  being  14« 

Hw  series  of  loans  and  payments  and  ex- 
tensions finally  culminated  in  one  note  tor 
910,580,  dated  March  81,  1914,  bearing  10 
per  cent.  Interest,  and  due  January  l,  1915, 
with  interest  from  maturity  until  paid. 

The  Camerons,  coincident  with  the  execn- 
tiott  of  said  note,  executed  a  deed  of  trust 
on  five  several  tracts  of  land  situated  In 
Runnels  county.  The  deed  of  trust  was  In 
the  usual  form. 

Default  having  been  made  In  paymoit  ot 
the  note,  the  trustee  in  due  and  regular 
form  sold  the  land  at  public  sale  on  April 
e,  1915,  for  the  purpose  of  paying  the  notes, 
len  the  credits. 

It  appears  that  there  were  a  number  of 
bidders,  but  the  highest  bidder  was  the  bank, 
and  the  land  was  adjudged  and  knocked  off 
to  it  for  the  amount  of  Its  bid,  which  was 
$8,750,  the  full  amount  of  .which  waa  credit- 
ed on  the  note,  and  a  deed  made  by  the  trus- 
tee to  the  bank,  of  which  Institution  he  was 
cashier. 

The  Camerons  on  September  25,  1915,  fil- 
ed suit  against  the  bank  to  recover  upon  an 
alleged  claim  of  usury,  allying  as  a  sum- 
mary <a  an  thetr  apeeUe  allegatl<ms  as  tiA- 
lows: 

"That  the  actual  indebtedness  due  from  plain- 
tiffs to  defendants  at  the  time  of  the  rale  of 
eald  land  was  only  tbe  a^regate  soms  herein- 
before mentioned,  to  wit,  $10,900;  less  actual 
payments  and  credits  hereinbefore  set  out  in  the 
aggregate  sum  of  $5,8^^24:  making  actual  in- 
debtedness due  from  plaintiffs  to  dtf endant  the 
sum  of  only  at  the  time  of  the  sale  95,O07Jt5." 

They  plead  that,  the  propwty  having  been 
sold  for  $8,700,  and  the  accei^ance  of  said 
bid,  and  the  crediting  of  tbe  $8,750  on  the 
Indebtedness,  the  said  defendant  collected 
$3,742.66  usurious  interest,  and  prayed 
judgment  for  double  that  amount,  and  ptay^ 
ed  In  tbe  alternative  for  the  dlllerence  be- 
tween $8,760  and  $5,007.80,  whldi  is  93,742.65. 

The  case  was  submitted  on  42  spedai  is- 
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snea  prepared  by  the  ctmrt  and  other  special 
Issues  submitted  at  request  of  counsel. 

The  Judgment  ledtes  that  defendants  had 
**recelTed  and  collected  from  the  plalntUCs 
*  *  *  $3^77.16  usurious  interest,  and 
judgment  was  rendered  for  double  that 
amount,  or  for  $7,164^. 

Defoidant  by  .way  of  cross-actlcm  alleged. 
In  substance,  that  certain  parties,  Terry  by 
name,  had  eKCcnted  to  the  British  &  Arner* 
lean  Mortgage  Company.  Limited,  th^r  note 
for  |S,000'  secured  by  deed  of  trust  on  two 
of  the  tracts  of  land  for  which  plaintiffs  had 
gilTen  the  bank  a  deed  of  trust,  being  the 
first  two  tracts  described  In  plaintiffs'  peti- 
tion, aggregating  341%  acres;  that,  while 
tlie  note  and  security  were  valid  and  sub- 
risting,  the  Terrys  conveyed  the  two  tracts 
to  the  plaintiffs,  who  assumed  the  payment 
of  the  $3,000  note  executed  bj  ttie  Terrys; 
that  later,  July  1. 1912,  tbe  Gamerons  agreed 
.with  the  mortgage  company  upon  an  exten- 
sion of  payment  of  the  note  for  five  years 
from  November  1,  t&lS,  at  8  per  cmt^  pay- 
ment to  be  made  in  certain  Installments  not 
necessary  to  mnmerate.  Later  the  time  of 
payment  ct  certain  of  the  installments  was 
extended. 

I>efendant  alleged  that  It  owned  the  |8,00O 
note  hf  assignment  In  wriUng  fnnn  the 
mortgage  company,  and  that  certain  t^edfled 
Installmenta  of  interest  had  not  been  paid, 
wherefore  they  bad  declared  the  whole  debt 
dnei. 

The  iffoof  ibowed  that  the  mor^ge  com- 
pany (w  September  7.  1916,  toe  valae  re- 
oelved,  assigned  the  trust  deed  and  the  $3/XX) 
note  to  the  defendant  hank  without  recourse. 

When  the  transfer  was  takra,  the  note 
fbr  $240  first  mentioned  in  the  extenslim 
agreement  had  been  paid.  The  bank  paid  it 
before  the  transfer.  It  bad  paid  the  first 
three  prlndjul  notea^  and  the  interest  note 
had  been  token  np.  This  had  been  done 
without  reoueet  of  the  Gamerons. 

Tha  bank  prayed  for  personal  Judgment 
fm  the  note  against  the  Gamerons,  alleging 
tiiey  were  notoriously  Insolrent,  and  prayed 
that,  if  any  Judgment  be  recovered  against 
it  it  be  offiMt  by  Oe  Jodgment  on  the  $8,000 
note 

In  response  to  a  special  issue  the  jury  an- 
swered that  tin  bank  btd  solely  for  the  equi- 
ty of  the  Gamerons  In  the  land.  Hie  court 
adjudged  that  the  bank  take  nothing  by  its 
cross-action. 

Opinion. 

The  case  may  prop»ly  be  determined  np- 
on  tbe  assumption  that  the  transacticais  out 
of  which  the  Utlgation  arose  were  tainted 
with  usury.  As  we  construe  the  reccvd,  and 
the  assignments  of  error,  there  is  in  the  ap- 
plication for  writ  of  errw  no  serious  attadi 
made  npon  the  flndli^  of  the  Jury  by  tbe 
motkn  tor  a  new  trial,  or  xrpoa  the  «a- 
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elusions  of  the  Court  of  ClvU  Appeals  as  te 
the  question  of  usury. 

CI]  WhetbO'  usury  entered  into  the  notes 
was  a  matter  d^onstrable  by  calculation, 
and  none  is  presented  in  the  record  to  show 
that  It  did  not,  and,  the  trial  court's  finding 
that  It  did  having  been  approved  by  the  Court 
of  Civil  Appeals,  It  is  not  within  our  province 
to  consider  the  question. 

{2]  Tbe  piaintlff  in  error  eontaids,  as  we 
interi^nt  the  appUcatlMi  for  writ  of  error, 
that  even  if  it  be  conceded  that  usury  had 
been  paid,  neverthdess  the  sale  undw  deed 
of  trust  was  *Mnvoluntary"  payment,  and 
that  by  reason  of  that  fact  the  defendant 
bank  did  not  in  fact  "collect"  or  "receive" 
usurious  interest  so  as  to  bring  Its  action 
within  the  purview  of  article  4982.  T.  S.  a  H. 
This  Is  the  first  of  the  only  two  qoeeticais 
presented  by  the  application. 

In  a  tedmlcal  sense  the  sale  may  have 
been,  indeed  was,  involuntary  as  to  plaintiffs, 
but  it  was  isertalnly  not  "involuntary"  as  ccm- 
cems  tbe  defendant  bank.  Pursuant  to  the 
prarlslons  of  the  deed  of  trust.  It  sold  the 
propwty  and  bid  $8,7S0,  and  tbe  property 
was  kno4d»d  off  to  it  (the  bank),  and  the 
whole  amount  of  the  bid  was  credited  on  the 
debt,  and  the  bonk  received  a  deed  to  the 
property. 

What  does,  and  what  does  not,  constitute 
"payment"  of  usurious  interest  Is  a  question 
whldi  has  hem  frequently  befwe  the  courts, 
and  is  one  by  no  means  free  from  difficulty. 
We  have  not  been  able  to  find  any  case  en- 
tirely like  the  Instant  case.  Before  the  writ- 
er became  a  member  of  tbe  court  the  case 
of  Ounter  v.  Merchant,  213  S.  W.  804,  wm 
decided  by  this  section  of  the  CommisslMi 
in  a  very  clear  and  instructive  opinion 
Judge  Sadler,  which  was  approved  by  the 
Suprone  Court  Tbo  factS'Of  that  case  and 
this  were  wholly  dlffer»t  but  the  question 
of  what  cosiBtltnted  payment  was  diseossed 
at  lenglli.  It  Is  Oie  law  that  to  reserve  out 
of  a  loon  Intezest  is  advance  at  a  rate  be- 
yond the  legal  limit  don  not  constitDte  pay- 
ment of  ns&ry. 

Where  ttie  plalntUE,  aivellee,  borrowed 
$200  and  gave  his  note  for  $235  and  otter- 
wards  made  five  payments  of  $17.60,  aggre- 
gating $87.fi0,  plaintiff  was  held  entitled  to 
recover  only  tha  $87.60  or  dooUa  that 
amount;  the  $SS  not  having  be^  in  contem- 
[datlon  of  law  actually  paid.  Bosettl  r.  Loe* 
ano,  96  Tex.  57.  70  S.  W.  204. 

Where  usurious  interest  was  included  In  a 
note  given  in  renewal  of  a  note  bearing  usur- 
ious Interest  it  was  held  recovery  could  not 
be  had  under  the  penalty  statute  until  the 
usurious  interest  was  actually  paid,  and  In- 
dudlng  the  interest  in  a  renewal  note  was 
not  actual  payment  (First  Nat  Bank  v.  Las- 
ater,  106  U.  8.  IIS,  26  Sup.  Ct  206,  49  L. 
Ed.  406;  National  Bank.  etc..  v.  Ragland. 
161  U.  S.  45,  21  Supi.  Ot  S36,  S.  c.  45  L.  Bd. 
73S)r  and  gMng  additional  note  tor  usurious 
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IntereBt  Is  not  payment  (Brown  v.  Bank,  169 
U.  S.  416,  18  Sup.  Ct  390,  42  U  Ed.  801). 

The  usurious  Interest  must  actnall^  have 
been  paid,  and  where  all  paymmts  were  cred- 
ited on  the  prindpal  and  the  oaurious  note 
has  not  been  folly  paid,  the  pttialty  cannot 
be  recorered.   Allen  t.  Bank,  17S  S.  W.  485. 

Obviously  none  of  the  cases  above  dted 
are  In  "all  fours"  with  the  instant  case,  but 
are  helpful  in  enabling  ns  to  arrive  at  what 
we  conceive  to  be  a  correct  oondnediHi. 

The  property  was  sold  by  due  and  regolar 
course  of  procedure  in  accordance  with  the 
provisions  of  the  deed  of  trust,  and,  if  it 
be  conceded  that  only  f5,007.85  of  the'  $8,750 
was  really  due  on  the  note  outside  of  the  al- 
leged amount  of  usury,  certainly  the  sale 
was  good  as  to  the  amount  couoededly  doe. 
It  was  so  adjudged  in  BemphlU  t.  Watson, 
60  Tex.  679. 

In  the  absesice  of  authorities  directly  in 
point  we  are  left  to  deal  with  the  geestion 
in  the  \lgtit  of  general  ivlnclpleB.  Conced- 
edly  the  title  to  the  pnverty  passed  to  tlie 
defradant  by  the  sale,  regardless  of  whether 
the  part  of  the  bid  made  up  of  usurious  in- 
terest be  taken  into  consideration  or  not. 
Hemphill  v.  Watson,  supra.  The  entire  bid 
was  credited  on  the  note,  and  the  record 
reveals  no  attempt  by  cross-action  or  other- 
wise on  the  part  ot  defendant  to  recover  the 
deficiency  on  the  $10,530  note.  If  the  note 
secured  by  the  deed  of  tmat  had  been  for 
only  $8,750,  and  the  bid  had  been  credited  on 
the  note,  the  debt  would  have  been  fnlly  dlB- 
charged.  In  other  words,  have  been  "paid" 
by  plaintUIs,  and  the  payment  would  to  the 
eiitent  of  all  the  bid  above  $5,007.38  have 
been  in  the  form  ot  oaurious  Intttrest,  and 
woold  have  been  recited  in  ttke  trustee's  deed 
as  part  of  the  oonrideration  reoetred  from 
def raidant  for  the  property.  If,  as  defendant 
contends,  that  much  of  the  bid  was  the  same 
as  no  payment  at  all,  yet  the  defendant 
treated  it  as  payment,  and  the  trustee  re- 
ceived it  as  Boch,  and  to  the  extent  erf  $3,742.- 
86  it  was  part  of  the  Ud.  We  can  eee  no 
distinction  in  legal  effect  between  ttiat  alt- 
natlon  and  jwooeedljig,  and  "wbxt  actnally 
took  place. 

It  is  settled  law  that  no  canse  of  action  to 
recover  bade  nsuriona  interest  accrues  until 
soch  intwest  has  been  paid.  Oyc.  voL  89,  p. 
1034.  It  la  likewise  the  law  that  it  is  not 
necessary  that  the  payment  be  made  In  mon- 
ey, but  it  Is  snffident  if  it  be  made  in  prop- 
erty. As  a  gmeral  rule  the  right  to  recover 
usury  cannot  be  exerdsed  so  long  as  any 
part  of  the  debt  which  Is  Justly  doe,  prin- 
dpal and  Interest,  remains  unpaid.  Author- 
ities supra. 

In  some  Jurisdictions  the  general  rule  of 
law  prevails  that  money  paid  voluntarily  as 
usurious  interest  cannot  be  rea>vered.  The 
ground  of  such  holding  Is  that  the  parties  are 
btfd  to  be  In  pari  delicto.  In  soc^  states 
tb«  rule  has  been  applied  in  cases  wherein 


the  payment  of  the  usurious  Interest  Is  ob- 
tained by  exercise  of  pow^  of  aale.  The 
sale  being  made  under  power  conferred  by 
the  borrower  himself,  it  Is  treated  as  if  be 
had  made  it  B.  a  U  vol.  27,  p.  271.  It 
seems  to  us  that  the  rule  just  stated  is  ap- 
plicable in  this  state  where  recovery  la  al- 
lowed where  usurious  interest  is  paid  volun- 
tarily. The  property  was  sold  under  a  power 
conferred  by  the  Oamerms;  and  the  title 
passed  oat  of  them  by  the  sale,  in  ocxiaidera- 
tioa  ot  at  least  the  valid  portion  of  the  debt, 
and,  as  we  have  said,  there  Is  no  evidence 
revealed  by  the  record  of  any  attempt  to  col- 
lect the  difference  between  the  bid  of  $8,750 
and  the  $10,530  note  and  Interest,  aggregat- 
ing $10,900,  whidi  fact  evidences  that  the 
bank  treated  the  debt  as  paid.  This  being 
true,  if  the  authorities  dted  are  applicable, 
as  we  think  they  are,  the  questlcHi  presented 
whether  the  sale  and  the  crediting  of  the  bid 
on  the  debt  and  receiving  a  deed  to  the  prop- 
erty by  the  bank  was  equivalent  to  a  pay- 
ment by  the  Gamerons  and  the  receipt  by  the 
bank  of  usurious  Interest  must  be  amswered 
in  the  affirmative. 

The  defendant  took  title  to  the  property 
upon  a  bid  for  it  of  $8,750  and  tbereby  to 
that  extent  the  debt  of  plaintiff  was  paid, 
and  we  are  unable  to  escape  the  conduaton 
that  plaintiffs  actually  "paid"  and  the  de- 
fendant actnally  "received"  usurioos  Interest 
We  cannot  conceive  by  what  process  of  rea- 
soning the  bid  and  the  crediting  of  It  on  the 
debt  thereby  pro  tanta  discharging  the  debt 
can  be  held  to  be  suffldent  consideration  to 
pass  title  to  the  land,  and  at  tbe  same  time 
not  operate  as  "payment"  of  usurious  Inter- 
est Included  In  the  note. 

[S]  The  second  and  remaining  question  pre- 
sented for  detenntnatlon  is  no  less  difficult 
than  the  first  Two  of  Qie  tracts  of  laud  de- 
scribed in  plalntlflT's  pleadings  and  Included 
In  the  deed  of  t^st  given  by  the  Camertms 
to  ttie  bank  had  prcrvlously  been  conveyed  by 
the  Terrys  to  the  Oamerons.  the  latter  as- 
suming; as  part  at  the  oonsideratlcm  fbr  the 
conveyanca,  a  deed  of  trust  upon  the  land 
which  had  prevloaaly  been  givai  by  the  Ter- 
rys to  a  mortage  company  to  secure  a  note 
for  98;000.  -lAter  the  bank  acqotred  by  pur- 
chase tbe  notes  given  by  the  Teriys  to  the 
mortgage  company,  together  with  the  deed 
ct  trust  lien  securing  it  In  the  present  suit 
the  bank  by  way  of  cross-action  and  counter- 
claim souf^t  a  personal  Judgment  against 
the  Camerons  upon  their  assumptiou  of  this 
note,  but  did  not  ask  for  a  foredosure  ot 
the  deed  of  trust  Hen,  nor  did  they  pray  to 
have  the  land  securing  the  $3,000  note  sub- 
jected to  the  payment  of  the  note  as  a  pri- 
mary fund.  The  trial  court  rendered  Julg^ 
ment  against  the  hank  upon  this  cross-action 
and  counterdalm,  and  the  Court  of  Civil 
Appeals  affirmed  that  Jndgmoit 

This  mllng,  we  think,  was  correct  under 
the  authority  of  Harris  t.  Mastersim,  81  Tex, 
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aary  to  mba  upon  an  ftlaborate  analysis  ot 
Uiat  eas^  or  to  set  forth  the  certified  ques- 
tions and  answOTs  thereto.  It  Is  anfflclent 
to  say  that  that  case  holds  that,  where  a 
vendee  who  la  penKHially  liable  iqmid  ven- 
dor^ lien  notes  conveys  the  land  to  a  third 
party,  and  the  latter  assumes  the  payment 
of  the  notes,  the  land  becomes  a  primary 
fund  for  the  payment  nt  those  notes,  and  the 
holdor  at  the  notes  can  be  required  the 
miginal  vendee  to  exhaust  the  vendor's  lien 
op<m  the  land  before  i>ersonal  Judgment  can 
be  roidNed  against  the  vendee  up<m  his  p^- 
sonal  obligation  upon  the  vendor's  lien  notes, 
and  personal  Jndgmoit  thereon  can  be  rei^ 
dered  only  In  case  of  and  to  the  extent  that 
the  land  falls  to  satisfy  ttie  notes. 

In  the  present  case,  when  the  Terrys  sold 
the  land  to  the  Gamertms,  and  the  latter  as- 
sumed the  deed  of  trust  obligation  which 
the  T^rys  had  given  to  Oie  mortgage  com- 
pany, the  land  thus  conveyed  became  the  pri- 
mary fund  for  the  payment  of  those  notes, 
and  before  personal  judgment  could  be  re- 
covered against  the  Terrys  that  primary  fond 
would  have  to  be  exhausted.  When  the  land 
was  later  sold  by  the  bank  in  satiiaftction 
ot  the  tatter's  second  Vim,  the  sale  was.  by 
stipulation  in  the  ctmveyance,  made  subject 
to  the  deed  of  trust  given  by  the  Terrys  to 
the  mratgage  company;  and  before  personal 
Judgmoit  conld  be  rendered  against  the  Cam- 
erons,  upon  thdr  assnmptlon  of  tba  Twry 
13,000  note,  the  bank  would  have  to  exhaust 
the  primary  fond,  niat  la,  the  laad  ooov^ed 
by  the  Terrys  to  the  Gamerons,  bttRvre  the 
Gamerons  could  be  required  to  respond  per- 
sonally upon  th^r  assumption  of  the  98,000 
note.  As  the  bank  did  not  aak  for  flils  re- 
Uef,  but  only  prayed  for  personal  Judgment 
against  the  Gamerons  upon  their  assnmptlMi 
ot  the  53,000  note,  the  trial  court,  we  think, 
correctly  denied  Uie  relief  prayed  fiir.  and 
the  Court  of  OItII  ApDetiSM  cmrectly  affirmed 
that  Judgraent 

We  therefOTe  recommend  ttiat  the  Judg- 
ments of  the  district  court  and  Court  of  OlvU 
Aiqpeals  be  affirmed. 

PHILLIPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commlsdon  of 
Appeals  Is  adopted,  and  will  be  entered  as 
the  Judgmrat  ot  the  Snprune  Ckturt 


PULLMAN  GO.  v.  QULP,  C.  4  8.  F.  RY.  CO. 
<No.  3I5-83M.) 

(Commisslim  of  Appeals  of  Texas*  Section  B. 
June  8,  1921.) 

t.  Trial  ^141— Cbarga,  sabmlttiag  aadlmvl- 
•d  viastioa,  properly  refused. 
A  requested  diarge,  sabmittdng  an  utdiB- 
puted  guestioD,  Is  properly  refused. 


It  is  not  error  to  refuse  a  requested  charge 
in  part  incorrect;  the  court  not  being  required 
to  Beparate*the  proper  from  the  improper,  and 
five  a  modified  diarge. 

3.  Appeal  aad  error  «9»l083(2)^oMlaa  of 
latonaediato  eosrt  aot  qusstloaad  by  petition 
for  error  la  not  reviewable. 

The  holding  of  the  Ooort  of  Civil  Appeals 
that  the  giving  ot  a  charge  was  error,  not  hav- 
ing been  called  in  qaeetion  in  the  application  for 
writ  of  error  to  that  court,  Is  not  before  the 
CommiBsion  of  Appeals  for  review. 

4.  Appeal  aN  error  «=>I068(3)— No  reversal 
for  erroneoas  lastructlon,  where  Judgmeat 
was  the  only  one  proper  under  the  evidenos.  • 

Judgment  wiU  not  be  reversed  for  errone- 
ous inetruction  where  under  the  evidence  no 
other  Judgment  than  that  rendered  could  prop- 
erly be  roidered. 

Error  to  Court  of  Civil  Appeals  of  Second 
Supreme  Judicial  District. 

Action  by  John  B.  Scripture  against  the 
Gulf,  Colorado  &  Sante  BallT^ay  Company 
and  the  Pullman  Company,  with  cross-action 
by  the  Railway  Company  against  the  Pullman 
Company.  The  Court  of  Civil  Appeals  af- 
firmed Judgment  for  plaintiff  agatnat  the 
Ballway  Company,  bnt  reversed  the  Judgment 
for  the  Pullman  Company  as  between  It  and 
the  Railway  Company  S.  W.  SOBH,  and 
the  Pullman  Company  brings  error.  Judg- 
ment of  Court  of  Civil  Appeals  reversed,  and 
Judgment  of  district  court  affirmed. 

Etherldge,  9f(?Cormick  &  Bromberg,  of  Dal- 
las, for  plaintiff  In  error. 

Lee,  Lomax  &  Smith,  of  Fort  Worth,  and 
Terry,  Cavln  &  Mills*  of  Galveston,  for  de- 
fendant in  error. 

KITTBSLL,  J.  While  the  controversy  ha 
this  case  as  It  Is  presrated  to  us  la  between 
Oe  two  eoBUWnies,  the  names  ot  which  ap- 
pear In  the  title  of  the  case,  it  was  not  an 
original  acttw  as  between  them.  In  the  ac- 
tion out  of  which  the  case  arose  one  Scrli^ 
ture  was  the  original  plaintiff,  and  the  par- 
ties to  this  action  were  both  defendants. 
Scripture  was  a  iwssenger  in  a  Pullman 
Company  car  attached  to  a  train  of  the 
railroad  company,  utd  In  stepping  from  the 
train  to  a  box  In  alighting  was  injured.  He 
made  both  corporations  defendants,  but  be- 
fore the  trial  aotually  began  dismissed  his  ao 
tion  as  to  the  Pullman  Company.  Tho  rail- 
road company  had,  however,  made  the  Pull- 
man Company  a  defendant  by  cross-actlou, 
praying  that,  In  event  of  any  recovery  by 
plaintiff  against  it.  it  have  Judgmeat  over 
against  the  Pullman  Company  for  a  Uke 
amount  There  was  a  contract  between  the 
two  corporations,  the  Interpretation  of  which 
was  to  a  large  extent  a  controlling  feature  ot 


»Wt  other  oasM  •••  sasw  topie  and  KBT-NUUBBB  in  all  K^r-Numbarad  DiiwU  and  ladoaa 


Digitized  by 


Google 


742 


881  SOUTH WB8TIIEN  BBPOBTBB 


the  UUgatloa;  at  iMat  In  tb»  OooiC  of  Otvll 
.^tpeftli.  In  th»  district  oonrt  of  Dflotw 
oount7(  In  wblfdi  county  tlie  Inlnry  occurred, 
plaintiff  recovered  a  aifbitantlal  verdict 
agalnat  tbe  rallwi^  convany,  tmt  a  verdict 
was  returned  against  the  railway  company 
<m  Its  croae-aotlcni  agalnat  the  Pnllman  Com- 
pany. Tlio  Court  of  dvll  Appeals  of  tbe  Seo- 
ood  District  affirmed  the  Judgment  as  to  tbe 
railway  ccnapany,  but  reversed  It  as  between 
tbe  two  offporatlons  (Onlf,  a  ft  S.  F.  R.  Oa  t. 
Scripture,  210  S.  W.  20^  Both  oorporatlous 
applied  for  a  rehearing  which  waa  denied 
both.  Writ  of  eiTor  waa  refused  the  railway 
company  as  between  It  and  tbe  plaintiff  Scrip- 
ture. Tbe  Pnllman  Company  obtained  writ 
of  ernw  on  tbe  ground  that  tbe  Court  oC 
ClTlI  Aigpeals  erred  In  bidding  that  tiie  trial 
court  erred  In  refusing  the  special  charge 
a^ed  by  tbe  railway  company;  Its  contenr 
tion  being  tiut  It  was  undisputed  that  the 
vestUmle  of  the  Pnllman  Coadi  was  brUUant- 

U|^t^  all  the  witneans  so  testifying,  and 
the  railway  company  so  admitting  in  definite 
positlTe  terms  in  Its  brief  In  the  Court  of 
ClvU  Appeals. 

Tbe  ground  of  acthm  set  up  by  Qie  plaln- 
tlff  are  correctly  stated  1^  the  Court  of  ClvU 
Appeals,  as  follows : 

"Plaintiff  diarged  negligence  on  the  part  of 
both  defendants  in  failing  to  give  him  a  rea* 
looable  opportunity  to  alight  safely  from  said 
car;  in  failing  to  have  sufficient  light  on  the 
[datform  of  uld  ear;  In  failing  to  stop  the 
trahi  at  Kmm  a  suffldent  length  of  time  to  en- 
atde  plaintiff  to  safely  disembart:;  in  falling  to 
bars  sufficient  light  on  the  gromid  or  platform 
upon  which  plaintiff  landed;  in  falling  to  assist 
plaintiff  to  alight;  in  falling  to  place  tbe  box 
upon  which  plaintiff  was  to  step  securely  fixed 
on  the  ground;  in  failing  to  hare  tbe  ground 
where  the  box  was  placed  reasonabiy  level 
and  smooth,  so  that  the  box  placed  tliereim 
woold  not  overturn,  etc" , 

The  answer  of  the  railway  company  to 

tbe  allegations  of  the  plaintiff  consisted  only 
at  a  general  denial,  and  allegation  of  con- 
tributory negligence  on  the  part  of  plaintiff, 
on  three  grounds,  not  necessary  to  aeA  forth. 

This  statement  la  necessary  In  view  of  the 
ocmtoitlon  of  the  parties  before  oa  as  to  the 
.  requested  charge  as  to  the  light  in  the  ves* 
tibnle^  and  of  the  admission  made  by  tbe 
railway  company  with  r^erence  thereia 

Tbe  allegations  of  the  cross-action  by  the 
railway  company  were  as  correctly  stated  by 
the  Court  of        Appeals  as  follows: 

"The  defendant  railway  company  pleaded 
that  there  was  a  contract  existing  between  it 
and  the  Pullman  Company  by  virtue  of  which 
the  Pullman  Company  vns  to  provide  its  own 
employees  and  servants  for  the  collectiott  of 
fares  riiarged  for  the  sleeper,  and  for  the  serv- 
ices of  receiving  and  discharging  passengers 
from  said  cars,  and  that  by  tbe  terms  of  said 
contract  tbe  E^man  Company  had  agreed  to 
indemnify  and  save  harmleas  Uie  railway  com- 


pany against  sU  UsbUi^  and  dalms  for  injuries 
to  persons  arising  from  the  acts  or  ondMlona, 
whether  negligent  or  wrongful  or  otherwise, 
of  the  employees  of  tbe  PaUman  Company  in 
the  line  of  their  employment.  It  farther  al- 
leged that,  If  It  were  troe  that  plaintiff  sas< 
tabled  the  Injuries  alleged  by  Um  as  the  re- 
sult of  the  failore  to  afford  him  a  reasonable 
opportunity  to  safely  alight  from  aald  sleeping 
ear  and  train  at  Krum,  or  because  of  insuffi- 
cient light  on  the  platform  or  at  the  place  be 
attempted  to  get  off  the  car,  or  because  a  suf- 
ficient time  was  not  allowed  him  to  all^t  from 
tbe  car,  ate,  said  acts  of  n^Ugence,  if  any, 
were  the  acts  of  the  Pullman  Company's  em- 

The  <xily  assignments  of  error  of  tbe  rail- 
way company  which  tbe  Court  of  Civil  Ap- 
peals discussed,  and  on  which  it  based  its 
holdings,  were  the  fifteenth  and  sixteenth. 

The  first  of  these  assignments  was  directed 
against  the  thirteenth  paragraph  of  the 
charge  of  the  court,  which  reads  as  foUows: 

"Now,  if  you  believe  from  the  evidence  that 
tbe  plahitifl  was  injured,  and  yon  further  be- 
lievs  that  his  Injuries  were  proximately  caused 
by  the  negligent  failure,  if  any,  of  the  Pull- 
man employees  to  assist  him  in  disemharldng 
from  said  trail}  or  in  improperly  placing  the 
footstoid  for  bim  to  step  upon.  If  yon  believe 
that  it  was  improperly  traced,  or  if  you  be- 
lieve that  Us  Injnrtes  were  proximately  caused 
by  failure,  if  any,  of  the  PaUman  porter  to  no- 
tify tbe  employees  of  tbe  railroad  of  the  pres- 
ence of  the  plaintiff  at  said  place  wishing  to 
disembark  from  said  train,  and  yon  find  this 
failure  <^  aald  porter,  If  he  did  so  fail,  to  be 
ne^iguice,  that  Is,  a  faUnre  to  use  a  high  de- 
gree of  care,  and  yon  find  that  these  acts  of 
n^^ence,  if  any,  were  the  proximate  cause  of 
his  injuries,  if  any,  and  that  he  would  not  have 
bem  Injured  but  for  said  acts,  then  the  rail- 
road company  wonld'be  entitled  to  a  judgment 
over  agahist  the  PaUman  Company  for  what- 
ever sum,  if  any,  yon  find  In  ftivor  of  the  plain- 
tiff agaiDBt  the  railway  company." 

Tbe  railway  company  made  tbe  giving  ot 
this  charge  tbe  sixteenth  ground  of  its  amrad- 
ed  motion  for  a  new  trial,  It  being  gUven  in 
that  part  of  the  court's  goieral  durge,  wbidi 
he  stated  applied  to  the  controversy  between 
the  two  corporations,  and  made  its  giving,  as 
has  been  said.  Its  flftfenth  assignment  of  tr- 
ror  In  its  brief. 

It  also  Bpeclflcally  objected  In  writing  and 
saved  bUl  of  exceptions  to  the  giving  of  said 
paragraph  18,  on  the  ground  that  ^e  charge 
required  it  to  show  that  the  act  of  tbe  Pull- 
man onployeea  which  contributed  to  the  In- 
jury was  a  n^l^ent  act,  whereas,  by  the 
terms  of  tbe  contract  between  it  and  the 
Pullman  Company,  It  was  entitled  to  Indem- 
nity whether  the  act  of  tbe  porter  dras  negli- 
gent or  not. 

The  sixteenth  assignment  of  «ror  of  the 
railway  company  was  based  upon  tbe  re- 
fusal of  the  trial  court  to  give  tlie  fidlowing 
spedal  diarge  Na  1^  requested  by  It^  which. 
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omitting  certain  pnllminary  and  «xplan«toi7 
ndtala,  not  neeenaiy  t»  be  wt  fortb,  wu 
M  fOUowa: 

"Now,  aerefore.  If  jmx  beHere  that  plaintiff 
wai  injimd,  bat  that  inch  Injnrr  wai  dQ«  to 
and  proxhnatelr  caosed  by  the  fallare,  if  any, 
of  the  Pullman  CompaDjr's  porter  to  propwly 
and  aafelr  place  the  foot  box,  or  the  failare,  U 
any,  of  the  Pullman  Oompany  to  fundsb  snffl- 
dent  licht  in  the  reetibole  of  ita  ileeping  car 
from  which  plaintiff  wai  alightiug,  or  failure, 
if  aajr,  of  tiie  eaid  Pullman  Company't  em- 
ployee* in  charge  of  sncfa  car  to  atop  or  re> 
qncrt  th«  Btopping  of  d^endantfe  train  nntfl 
plaintiff  could  ^gfat  Oierefrom;  and  If  yon  far- 
ther belieTe  that  the  omlBeione,  if  any,  of  said 
Pallman  Oompany  employees  In  the  respecta 
here  stated  were  in  line  of  their  employment- 
yon  will  find  in  faror  of  said  Onlf ,  Oolorado  & 
Ssnu  F6  Bailway  Company  agslnat  said  Poll- 
man  Company  for  the  amonnt  of  the  Terdiet, 
if  any,  yon  may  return  in  plaintilTt  ftror  and 
against  said  nUlway  company. 

**Yoa  we  fnrther  Instmctcd  In  this  enmee- 
tion  that  nnder  said  contract,  erea  though  yoa 
may  beUera  tiiat  the  omissions.  If  any,  of  the 

3 Ed  Pullman  Company's  employees  in  the  re- 
set shore  stated  were  not  ne^gent  or  wrong- 
fol.  atUI,  if  yoa  farther  bellere  that  the  injury, 
if  any,  sustained  by  plaintilf  arose  from  such 
acts  or  omiBsions,  yon  will  ncTertfaeleas  find  in 
favor  of  said  railway  company  and  against  aaid 
Pnllman  Company  for  ilie  amount  of  the 
diet,  if  any,  rendered  in  plaintiiTa  fSTor  againat 
said  railway  company." 

The  refusal  ot  the  trial  court  to  give  said 
iSiedal  charge  No.  3  was  duly  excited  to, 
and  blU  of  exceptions  duly  taken,  and  sncb 
xefnaal  was  made  the  forty-alxtfa  ground  of 
ttie  motion  fyr  a  new  trial  filed  by  the  rail- 
way cfHupany. 

Ilkat  portlott  of  the  contract  betweoi  the 
two  companies  which  was  offered  in  evi- 
dence by  tbe  railway  company,  In  ao  far  as 
It  la  pertinMit  to  tbe  auestlon  to  be  dettf- 
mined,  la  as  foQowa: 

"The  Pullman  Company  agrees  to  indemnify 
and  save  harmless  the  Bailway  Company 
againat  all  liabilities  and  daims  for  loss  or 
damage  to,  or  destmeti<m  of  propcrlT',  and  for 
injuries  to  petatws  w  deatiia,  as  ft^ws: 
•  •  • 

"Subdivision  (d).  AU  claims  and  liablUties 
arising  from  the  acts  or  omissions  whether  neg- 
ligent or  wrongful,  or  otherwiae,  of  employees 
of  tlw  Pallman  Company  in  line  of  thdr  em- 
ployment.** 

In  its  original  opinion  the  Court  of  Civil 
Appeals,  while  setting  forth  the  fact  that  the 
record  dlsdosed  that  the  railway  company  ob- 
jected to  the  thirteenth  paragraph  of  the 
charge,  which  was  made  the  basis  of  the  fif- 
teenth assignment  of  error,  yet  it  stated  no 
afSrmatiTe  holding  or  conduslon  upm  the 
Question,  but  proceeded  to  deal  with  the 
irixteenth  assignment  of  error,  directed 
agilnst  the  refusal  of  tbe  trial  court  to  give 
spedal  charge  Na  8,  and  stated  the  condn- 
■Um  that  said  diarge  ataonld  have  beu  glw- 


en;  therefore  tbe  assignment  was  sustained, 
and  the  judgmoit  as  between  the  Pullman 
Company  and  tbe  railway  ocHupany  was  re- 
versed  on  tike  ground  that  tbe  trial  court 
erred  In  refo^g  spedal  cSiarge  No.  3,  but, 
finding,  as  It  stated,  that  **the  negligence  ct 
the  appellant  [the  railway  oompany]  In 
starting  tbe  train  at  tbe  time  It  did  without 
first  learning  wbetber  tbe  Pallman  inss^ig^ 
bad  alighted  was  established  without  contro- 
versy,'' therefore  It  afflnned  tbe  recovery 
against  the  railway  company.  In  its  opinion 
on  moti<m  for  rehearing  the  Court  of  Civil 
Appeals,  deals  wltb  both  assignments  ot  er- 
ror,  and  states  with  referoice  to  paragraph 
Vt  ot  tb»  diarfe: 

**It  the  railway  company  was  entitled  to  the 
presentation  of  the  defense  of  the  terms  of 
that  provision  in  ewtract  between  it  and  the 
Pallman  Company,  such  defmae  did  not  in 
any  sense  depend  on  the  question  of  ne^igene* 
of  the  Pallman  Company's  employees  in  caus- 
ing, or  contributing  to  cause,  the  Injury  to  plain- 
tiff, but  was  entirely  independent  of  tbe  ques* 
tion  of  negligence.  If  the  railroad  company 
bad  tbe  right  to  «iforce  tbe  contract  of  in- 
demidty  aeoording  to  its  terms— and  no  ques- 
tion is  here  raised  as  to  such  right— we  are 
of  the  opinion  that  it  was  positive  error  to  lim- 
it sndi  right  to  indemnity  to  a  showing  of  neg- 
ligenee  on  the  part  of  the  PuHman  Company." 

Tb»  Court  of  Civil  Appeals  held  that  the 
charge  was  reversible  error.  This  being 
true,  we  are  confined  to  a  discussion  of  two 
questltais:  (1)  Whether  the  trial  court  prop- 
erly refused  to  give  special  charge  No.  3,  re- 
quested by  the  railway  company,  which  re- 
fusal was  made  tbe  basis  of  its  dxteenth  a» 
signment  of  error;  and,  (2)  whether  under 
tbe  imdlsputed  facts  any  other  Judgments 
could  have  been  properly  rendered  as  be- 
tween the  two  corporations,  except  the  one 
rendered  In  favor  of  plalntUC  in  error.  In 
the  application  for  writ  of  error  the  assign- 
ment is  to  all  Intents  and  purposes  made  that, 
regardless  of  whether  paragraph  13  was  or 
was  not  correct,  the  Judgment  rendered  by 
tbe  trial  court  as  between  the  two  corpora- 
tions was  the  only  Judgment  which  could 
properly  have  been  rendered. 

[1, 2]  As  to  the  first  of  the  two  above-stat- 
ed assignments,  we  are  of  the  opinion  that 
the  trial  court  properly  refused  special  charge 
No.  3,  requested  by  the  railway  company, 
and  that  the  Court  of  Civil  Appeals  erred  in 
holding  such  action  ^ror  on  the  part  of  the 
trial  court.  This  Is  true  for  the  following 
reasons: 

(1)  There  was  absolutely  no  dispute  that 
the  vestibule  of  tbe  Pullman  Gar  was  bril- 
liantly lighted.  The  appellant  railway  in  its 
brief  In  the  Court  of  Civil  Appeals  asserted  In 
most  emphatic  and  unqualified  terms  that 
there  was  no  iraeslble  ground  for  the  cohten- 
tion  that  the  accident  could  be  attributed  in 
any  d^ree  to  want  of  sufficient  U^t  In  the 
vestibule.    Its  own  conductor  said  be  saw 
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Oe  U^t  from  the  PnUmaii  restlbule  flaflbliig 
•o  brightly  on  the  ground  tha.t  he  could  see 
the  Pnllman  ixwter  230  feet  away. 

The  foltowhig  authorities  support  the  state- 
nent  that  to  have  given  a  charge  on  an  un dis- 
puted Question  would  have  been  reversible 
error:  Hardy  t.  De  Leon,  5  Tex.  230  (citing 
Boardman  t.  Beed.  6  Pet.  [U.  S.]  328,  8  U 
Ed.  415);  Wlntz  v.  Morrison.  17  Tex.  S72. 
67  Am.  Dec  «i8;  I.  A  G.  N.  Ky.  Co.  v.  Stew- 
art, 57  Tex.  166;  Railway  Co.  t.  GUmore,  62 
Tex.  301;  X>aibam  t.  Trinity  Lumber  Co.,  73 
Tex.  84,  11  S.  W.  151;  Railway  v.  Harvin. 
SO  S.  W.-629;  Western  Union  l^L  Co.  t. 
BurgeiBs,  60  &  W.  1024. 

(2)  Because  had  it  been  that  a  part  of  tiie 
requested  charge  was  correct  and  a  part  In- 
correct, it  would  not  have  been  obligatory 
on  the  trial  Judge  to  have  separated  the  prop- 
er froro  the  Imprt^er  parts;  nor  to  modify 
the  diarge.  Hardy  v.  De  Le<Mi,  supra ;  Wells 
V.  Bamett.  7  Tex.  684;  Rosenthal  t.  Middle- 
brook,  63  Tex.  839;  Gulf,  etc.,  t.  Shleder,  88 
Tex.  167,  30  S.  W.  902.  28  Ifc  B.  A.  538;  Ft 
Worth  V.  Daniels,  29  S.  W.  695;  Cye.  toL  38, 
p.  1708  et  seq. 

It  is  manifest,  when  considered  in  the  light 
of  the  foregoing  authorities,  and  the  request- 
ed charge  was  iwoperly  refused.  The  charge 
having  been  properly  refused,  the  Court  of 
Civil  Appeals  erred  In  reversing  the  Judg- 
ment on  the  ground  of  such  refusal. 

[S,  4]  However,  that  court  held  it  to  have 
te&n  reversible  error  to  have  glv«L  paragraph 
IS  (tf  ttie  charge,  which  h<ddlng  Is  not  called 
in  question  by  the  aroUcatbm  for  writ  of 
error;  therefore  Is  not  before  ui  for  review; 
taence,  If  the  oontentlon  of  plalntur  in  error 
ttiat  the  only  Judgment  was  rendered  as  be- 
tween it  and  the  railway  company  which 
could  propfflly  have  bcm  rendered  be  not 
sound,  then  as  a  practical  question  It  Is  not 
material  whether  the  refusal  of  spe<dal 
diarge  No.  8  was  error  or  not 

We  are  brought  then  It^cally  to  inquire 
whether  as  between  Uie  two  corporaUdns  any 
Judgment  could  properly  have  been  raidered 
accept  the  one  that  was  rendered.  The  ques- 
tion will  probably  be  more  felicitously  stated 
by  saying  tliat  w&  are  called  upon  to  deter- 
mine whether  there  was  any  evidence  upon 
which  a  verdict  holding  the  Pullmui  Com- 
pany liable  could  be  based  on  another  trial. 
In  order  that  we  might  correctly  determine 
that  question  we  have  repeatedly  carefully 
read,  not  only  the  statement  of  facts,  but  the 
record,  and  even  after  we  had  prepared  an 
opinion  we  again  examined  carefully  the  ap- 
plication for  the  writ  In  whldi  Is  set  forth 
fully  and  fairly  all  the  evidence  bearing  upon 


the  question,  ^ere  the  respcnudblUty  toe  the 
Injury  rested.  That  evidence  was  given  both 
by  the  employees  of  the  railway  company  and 
the  plaintiff;  In  the  larger  part  by  the 
former. 

We  were  at  first  inclined  to  give  a  degree 
of  Importance  to  the  testimony  of  the  jrtain- 
tlff  as  to  the  placing  of  the  step  box  and  the 
action  or  nonaction  of  the  Pullman  porter 
whidi  we  are  satisfied  upon  further  examina- 
tion it  is  not  entitled  to.  It  Is^t  best  but  a 
matter  of  opinion  and  so  far  as  It  was  not 
negative  In  form' was  but  the  expression  of 
"an  idea,"  and  did  not  possess  the  probative 
force  that  was  sufficient  to  carry  the  case  to 
the  Jiiry  on  the  question  whether  the  Pullman 
porter  was  negligently,  or  otherwise,  re^wn- 
slble  in  any  degree  for  the  accident  This  be- 
ing true,  there  la  no  evidence  to  sustain  a 
verdict  against  the  Pullman  Company.  On 
the  other  hand,  the  Inexcusable  negligence  of 
the  employees  of  the  railway  is  conclusivdy 
established  by  their  own  evidoice,  as  the 
Court  of  (^vll  Appeals  found,  with  imques- 
tlonable  correctness. 

We  liave  reached  the  conclusion  that  there 
Is  no  evidence  sufficient  to  show  that  the 
Pullman  porter  did  anything  he  oi^t  not  to 
have  dime,  or  left  anything  undone  that  be 
ought  to  have  done,  or  that  he  was  In  any 
measure  responsible  for  the  Injury  to  the  pas- 
senger. It  is  made  clear  by  the  evidence  that 
coincident  with  the  passenger  putting  his 
foot  on  the  step  box  the  train  was  negligently 
put  in  motion  with  a  Jeric.  and  the  passenger 
was  thrown  under  the  train,  and  that  but  for 
the  presence  of  mind  and  promptness  of  the 
porter  would  likely  have  been  killed. 

It  is  obvious  from  the  opinion  of  the  Court 
of  Civil  Aj^alB  that  had  that  court  reached 
the  ccmcluslon  that  the  refusal  of  special 
charge  No.  3  was  correct,  it  would  have  af- 
firmed the  Judgment  of  the  trial  court  as  be- 
tween the  two  compauie&  That  charge  was 
properly  refused  by  the  trial  court  for  the 
reasons  we  have  already  given,  hence  no 
ground  was  left  for  reversal  of  the  Judgment 
as  between  the  two  companies. 

The  contention  of  plaintiff  in  error  that  tlie 
only  judgment  has  been  rendered  as  between 
the  two  corporations  that  could  properly 
have  been  rendered  mast  be  sustained. 

We  therefore  recommend  that  the  Judg- 
ment of  the  Court  of  Qvll  Appeals  be  re* 
versed,  and  the  Judgment  bf  ttie  district  court 
be  affirmed. 

PHILUPS,  0.  J.  The  Judgment  recom- 
mended In  the  report  ct  the  Commission  of 
Appeals  is  adopted,  and  wIU  be  entered  as 
the  Judgment  of  tbe  Suj^rme  Court, 
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watch  kept  for  approaching  vehicles  which 
TEXAS  4,  N.  O.  R.  CO.  v.  QERIGKE.        would  strike  the  scaflold,  though  it  showed  that 
(No.  233-^15.)  shortly  before  the  accident  another  wagon  had 

struck  the  scaffold,  bat  stopped  before  any  in- 
<ConimisBion  of  Appeals  of  Texas,  Section  A.  jury  was  done  when  some  oae  called  a  wam- 
June  S,  1921.)  ing. 


1.  Master  and  servaat  «»204(l)-AuinptioB 
of  risk  defense  under  federal  act. 

In  action  for  an  Injury  to  /u  employee  en- 
saged  in  painting  a  bridge  used  in  interstate 
commeroe,  the  common-law  doctrine  of  assum- 
ed risk,  if  supported  hj,  the  facta,  la  a  complete 
defense. 

2.  Master  and  aervant  «=9226{l)  —  RMt  of 
master's  negJIgeBoo  sot  ase timed. 

An  employee  doee  not  assume  negligence 
of  his  employer  aa  a  risk  ordiaarlly  incident 
to  his  service. 

S.  Master  aad  servaat  «cs>2l7(l8)<-Rlak  of 
ansats  place  assaaiatl  by  Mrvoat  bavlsD 

knowledge  of  daaoer. 
An  employee  placed  by  his  employer  in  a 
position  where  he  coold  not  guard  himself 
against  danger  by  any  reasonable  amount  of 
care  on  his  part  can  assume  that  his  employer 
had  made  anch  provision  for  his  safety  as  was 
reasonab^  necessary  to  protect  him  from  in- 
jury, and  was  not  reqtdred  to  oae  even  ordi- 
nary care  to  aee  wbetber  OUs  had  been  done, 
•ad  he  can  therefore  be  held  to  have  assumed 
the  risk  of  the  master's  failnre  to  take  such 
precantion  only  when  he  knew  it  bad  not  been 
taken  or  when  in  the  ordinary  Ascharge  of  his 
duty  he  must  have  aeqnfred  auch  knowledge. 

4^  Master  aad  aarvaat  ^2I7(IS)— Risk  at 
fairure  to  givo  waralaf  of  vohtoles  not  aa- 
anmed  by  bridge  palatar     aoaffold  kaawa  to 

be  too  low. 

Though  a  railmad  bridge  painter,  who  was 
working  on  a  scaffolding  on  the  nnder  side  of  a 
bridge  over  a  highway,  and  could  not  see  ap- 
proaching vehicles,  knew  that  the  scaffolding 
was  too  low  to  permit  high-topped  wagons  to 
pass  under  It,  so  that  he  aaaomed  the  risk  of 
injury  from  that  defect,  such  knowledge  does 
not  ahowAsaumptkm  of  risk  by  Urn  of  his  «m- 
idoyer'a  failure  to  hava  watch  kept  to  give 
wandng  vt  die  approadi  of  TeUdea  tf  tuch 
-watch  waa  reaaoniddy  naceaaair  for  the  em- 
ployee'a  ^otaetion. 

5.  Master  aid  servant  «sa388(5)— Aiaamiifion 
«f  risk  qaestlOB  for  Jnry. 

If  the  evidence  shows  with  aodi  certainty 
tiiat  reasonable  minds  cannot  differ  aa  to  its 
effect  that  the  employee  knew  or  must  neces- 
aarily  have  known  in  the  ordinary  discharge 
of  hts  duties  that  his  master  waa  not  taking 
precaution  for  his  safety,  the  charge  denying 
recovery  oh  the  ground  ot  assumption  of  risk 
ironld  be  proper. 

6.  Master  aad  sarvant  ^28»-Evldeao«  hold 
to  akow  bridge  palatar  ai  aoaffold  did  not 
asannie  risk. 

In  an  action  for  an  injury  to  a  railroad 
bridge  painter  when  the  scaffolding  on  which  he 
waa  working  and  which  was  hung  under  a  bridge 
over  a  highway  was  struck  by  a  wagon,  evi- 
dence Mi  to  anstaia  the  Jury*a  finding  that 
be  did  not  know  of  die  master's  failure  to  have 


«s»rer  other 


7.  Appeal  aad  error  ^994(2)— Credibility  of 
plaintiff  as  witness  for  tlie  Jury. 
The  credibility  of  plaintiff  as  a  witness  and 
the  weight  to  be  given  hia  testimony  In  view 
of  his  interest  is  for  the  jury. 

Hrror  to  Ckmrt  of  dUl  Appeals  of  Ninth 
Supreme  Judicial  District 

Action  by  Louis  Gerlcke  against  the  Texas 
&  New  Orleans  Railroad  Company.  Judgr 
ment  for  plaintiff  .was  affirmed  by  the  Court 
of  Civil  Appeals  S.  W.  668),  and  defend- 
ant brings  error.  Affirmed. 

Baker,  Botts,  Parker  &  Garwood  and 
McMeans,  Garrison  &  Pollard,  all  of  Hooa* 
ton,  for  plaintiff  In  error. 

Presley  K.  Ewinc  of  Hooston  (L.  B.  Blan- 
kenbecker.  of  fiau  Aatonit^  of  counsel),  for 
defendant  In  error. 

GALLAGHESR,  J.  Louis  Gerlcke,  defend- 
ant in  error,  brought  this  suit  against  tbe 
Texas  ft  New  Orleans  Railroad  Company, 
plalntur  In  error,  and  two  other  corporatiMiat 
to  recover  damages  for  personal  injuries  sus- 
tained by  him  while  in  the  service  of  the 
railroad  company  and  at  work  on  a  bridge 
belonging  to  said  company  which  extended 
over  and  actoaa  lliird  street  in  tbe  city  <d 
Houston, 

The  street  at  this  point  was  about  SO  feet 
wide,  with  cement  walls  on  either  sid& 
The  bridge  waa  supported  by  Iron  girders, 
the  ends  of  which  rested  on  the  respective 
cement  walls.  These  girders  had  a  perpen- 
dicular thickness  of  between  24  and  30  In* 
ches,  and  ttie  croaiB-tiea  were  laid  directly 
upon  them.  The  distance  from  the  bottom 
of  tbe  girders  to  the  surface  of  the  street 
below  was  estimated  by  the  witness  to  be 
between  16  and  20  feet 

Golcke  bdonged  to  a  painting  crew  and 
was  engaged  at  the  time  he  was  Injured  in 
cleaning  tbe  rust  and  dirt  off  the  girders, 
preparatory  to  painting  them.  He  was 
working  on  a  scaffold  swung  by  block  and 
tackle  from  the  cross-ties  above.  This  scaf- 
fold had  been  erected  only  a  short  time  be- 
fore, under  the  personal  supervision  of  one 
Stoner,  the  company's  vice  prlndpal,  and 
foreman  of  the  gang  in  whlcih  Gerlcke  :wa» 
working.  Stumer  testifled  that  it  was  placed 
aa  high  up  toward  the  bridge  as  the  men 
could  work  while  standing  on  it,  and  higher 
than  convenient  to  woilc  up(m.  and  that 'he 
thought  It  would  dear  evaryttilng.  He  had 
twice  before  painted  the  aame  bridge  in  the/ 
same  way. 

Gerlcke  had  Trorked  for  die  company 
about  a  week,  but  he  was  during  that  time 
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ttr^ased  In  palntipy  a  brld<»  over  the  bay- 
ou, and  there  was  no  danger  from  passing 
tmfflc  beneatb  It  Wlien  he  waa  at  work  his 
Tier  waa  obatrocted  by  ttM  glrdwa,  and 
he  could  not  see  vehicles  approaching  on 
the  street  ftom  either  direction.  It  was 
tikeretore  Impossible  for  Um  to  discover 
their  spproacfa  and  protect  himself  from  In- 
.  jnry  therefrom.  After  he  began  work,  and 
before  the  accident,  a  hlj^-topped  wagon 
came  along  the  street  It  got  right  against 
the  scaffold  and  somebody  "hollered"  and 
the  wagon  stopped.  Tbm  Gerlcke  and  the 
moi  working  with  him  raised  the  itotform 
to  let  the  wagon  pass.  Tliey  then  lowered  it 
to  the  place  whoe  Stoner  had  directed  It 
to  be  placed,  and  it  was  at  that  place  what 
Om  acddoit  in  aoestlfm  occurred. 

Stoner  always  looked  oat  for  danger  and 
for  acddenta,  and  saw  tlut  the  work  waa 
1^  in  proper  shape  when  they  quit  In  the 
evening;  Stoner  did  not  work  on  the  idat- 
form,  but  was  on  the  gnmnd  and  aU  around 
the  work.  When  he  bad  left  the  work  be- 
fore, be  had  always  left  me  T^"g"'*\  the 
"straw  boss,"  In  his  place. 

Geridw  testlfled  that  while  he  was  so 
working  be  did  not  believe  there  was  any 
danger  because  the  boss  (Stoner)  was  there; 
that  he  expected  Stoner  to  look  out  for  his 
safety  while  he  was  upon  this  scaffold  over 
the  street;  that  he  did  not  know  that  Stoner 
was  liable  to  go  away  while  he  was  on  the 
scaffold  at  work,  nor  that  he  bad  gone  away 
at  the  time  he  was  hurt 

Languish  was  on  the  work  all  the  time. 
He  did  not  work  on  the  scaffold.  He  .was 
on  the  grpund  or  elsewhere  about  the  work. 

Gericke  testlfled  that  he  thought  if  Stoner 
should  go  away  Languish  would  take  his 
place  and  look  out  for  his  safety.  There  is 
no  evidence  that  Stoner,  when  he  left  the 
work  Just  a  few  minutes  before  Gericke  yv&B 
Injured,  advised  Languish  that  he  was  leav- 
ing, or  requested  him  to  lock  after  the  work, 
or  the  safety  of  the  men  on  the  scaffolds. 
Stoner  testified  that  be  did  not  place  a 
watchman  under  that  bridge  to  give  warn- 
ing to  approaching  vehicles,  or  to  warn  the 
men  on  the  scaffold;  that  he  thought  the  scaf- 
folds were  high  enough  to  dear  the  traffic 
though  he  knew  that  high  wagons  like  the 
one  In  question  did  use  the  street,  and  that 
such  wagons  had  passed  under  the  bridge 
when  he  had  painted  It  before,  but  had  al- 
ways cleared  the  scaffolds. 

About  two  or  three  hours  after  Gericke  be- 
gan work  on  this  platform  another  Mgb- 
tfvped  .wagon  ai^roached  without  warning, 
and  struck  the  platform  on  which  he  waa 
working,  causing  him  to  fall  therefrom  to 
the  street  below,  from  whldi  fall  he  suffer^ 
ed  permanent  Injurlea. 

The  railroad  company  was  engaged  In  In- 
terstate commerce,  and  the  bridge  In  ques- 
tkm  was  ao  used  by  it  at  the  time. 


Gericke  sought  recovery  on  the  ground 
that  the  company,  through  Its  said  vice 
prlndpal.  knew,  or  durald  have  known.  In 
the  exercise  of  ordinary  care,  that  the  scaf- 
fold inrovlded  Ah:  him  to  work  upon  was  li- 
able to  come  In  omtact  with  passing  vebidea, 
and  thereby  subject  him  to  danger  of  in- 
jury, and  that  It  waa  the  duty  of  the  com- 
pany to  ke^  a.lookont  for  paadng  vtiiidea, 
or  to  maintain  a  wattOmian  to  do  so^  he 
belny  nnahle,  in  the  discharge  of  his  duties, 
to  lofdt  <mt  for  hims^  and  that  be  expect- 
ed this  to  be  d«i^  and  thoa^  it  waa  dcme. 

T*e  railroad  company  answered  by  gener- 
al denial  and  pleas  of  contributory  ne^- 
genee  and  assumed  risk,  alleging  die  use  by 
It  of  tiie  bridge  in  questlan  In  its  business 
as  a  earrl^  of  Interstate  commerce. 

Geridce  dismissed  his  suit  against  one  of 
plaintiff  m  emv's  code£eadant%  and  the  Ju- 
ry acquitted  the  other  ot  negligence,  and  the 
Issues  on  this  appeal  are  those  arising  be- 
tween Gericke  and  the  company. 

Tba  case  was  submitted  to  Uie  Jury  on  tpe- 
dal  issues  snd  a  verdict  returned,  whldi.  as 
between  Gericke  and  the  company,  finds  as 
f<dIows : 

"(1)  That  a  person  of  ordinary  prudence,  on 
the  occasion  in  question,  in  the  zvlatran  the  de- 
fendant railroad  company  then  occupied  to  the 
plaintiff,  as  a  means  of  maintaining  the  work- 
ing place  reasonably  safe,  would  have  taken 
or  seen  to  the  taking,  under  all  the  attendant 
drcumstaiices,  of  sMoe  reasonable  precaution 
by  lookout  for  veUde^  or  by  warning  to  plain- 
tiff, to  prevoit  a  passing  wi«on  from  striking 
the  scaffold  In  a  manner  to  endanger  plaintiff's 
safety;  (2)  that  the  defendant  railroad  com- 
pany, on  the  occailon  in  question,  failed  to  take 
or  see  to  the  taking  of  any  such  precaution; 
(S>  that  snch  failnre  on  its  part  was  nc^igcnee 
towards  plaintiff,  that  is,  a  failnre  to  exercise 
such  care  toward*  him  as  an  ordinarily  pru- 
dent pers<m  would  have  exerdaed  under  the 
same  or  drailar  drenmstanees;  (4)  that  uuA 
neijigence  was  a  prozfrnate  cansa  of  alleged 
hijuiy  to  plaintiff;  *  •  •  (8)  that  the  plain- 
tiff, on  the  occariott  In  question,  was  not  giUlty 
of  negligence  as  defined  by  the  court,  in  not 
ralslDg  tbe  scaffold  high  enough  to  dear  refai' 
des,  such  as  tbe  allied  wagon,  or  In  lowering 
the  scaffold  enough  to  come  in  contact  with  such 
rehides ;  (9)  that  the  plaintiff  did  not  know,  nor 
was  it  obvious,  nor  must  it  necessarily  have 
been  known  to  him,  in  the  ordinary  diadtarge  eC 
his  own  duties,  tiiat  the  defendant  railroad 
ccnnpany  waa  taking,  or  would  take,  no  precau- 
tions for  his  safety  by  lookout  for  vehidea. 
BQcb  as  the  wagon  in  question,  or  by  warning 
the  plaintiff,  as  submitted  to  tbe  Jury  in  spe- 
cial issues  1  and  2;  (10)  that  910;000  was  fair 
and  adequate  compensation  for  the  alleged  in- 
juries sustained  hy  plaintiff  on  tbe  oecaaien  ia 
question.*' 

Judgment  was  entmd  In  aocordance  with 
such  findings. 

The  Court  of  Olvll  Appeala  held  that  the 
findings  of  the  Jury  were  sustained  the 
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«Tldence,  and  aJDrmed  tbe  judcmmt 
S.  W.  668. 

Plaintiff  In  error  makes  no  complaint  of 
the  flndlnga  of  the  inry  to  the  effect  that  it 
was  n^fent  In  proridlng  for  the  safety 
of  defendant  in  error,  that  such  n^:llgence 
was  the  proximate  cause  of  his  Injury*  and 
that  he  was  not  goUty  of  nesUgeno  con- 
tribotlng  theretOb 

Plaintiff  In  error's  JlrBt  assignmrat  cod^ 
plains  of  the  r^isal  of  its  requested  per- 
emptory tnatroctuni,  wblcb  la  as  follows: 

"In  this  case  yon  are  instmcted  that  the  an- 
dispated  evidence  shows  tfast  the  plaihtlff,  at 
the  time  he  was  injured,  was  engaged  fat  inter- 
state commerce,  and  the  undisputed  facta  show 
that  he,  while  so  engaged,  assumed  the  risk, 
and  that  his  injury  was  the  resutt  of  one  of 
the  risks  ordinarily  incident  to  the  business 
In  whi^  he  wsa  cngsfsd,  and  It  is  further 
shown  by  the  undisputed  eTidenee  ttiat  the 
plaintiS  has  failed  to  show  by  a  preponderance 
of  the  evidence  any  negligence  upou  the  part 
of  the  defendant.  Texas  &  New  Orleans  Rail- 
road Company,  wUch  was  the  proximate  cause 
of  plaintflTs  injury.  Tou  are  therefore  in- 
stmcted to  return  a  ver^ct  for  the  defendant, 
Texas  ft  New  Orisans  Bidlroad  Company." 

t1)  Flalntlfl  In  erm  bdng  «^ged  as  a 
carrier  of  interstate  commerce,  and  using 
tbe  bridge  In  question'  In  dlscbarglnK  its 
dntiea  as  such,  the  common-law  doctrine  of 
assomed  risk,  if  supported  by  the  facta,  be- 
came avallalde  as  a  complete  defense  to 
tUa  suit  Seaboaid  Air  Una  By.  Co.  r. 
Horton,  288  U.  8.  482,  84  Sap.  Ot  086,  68  U 
Bd.  1062.  1068,  L.  B.  A.  181S0,  1,  Ann.  Cas. 
JMSB,  475;  Chicago,  R.  L  &  G.  By.  Co.  t. 
De  Bord,  10»  Tex.  20,  24,  182  S.  W.  76T.  768. 

[1]  An  employee  does  not  assume  negU* 
geaice  of  his  enqdoyer  as  a  risk  ordinarily 
incident  to  his  service. 

Mr.  Justice  Tsntis,  speaking  for  tlie  8u> 
prenn  Court  In  CMcago,  B,  I.  &  Q.  By.  Co.  t. 
De  Bonl,  108  Tex.  20,  23,  24,  182  S.  W.  767, 
Siva: 


"The  rule  Is  too  well  settled  to  require  the 
citation  of  authorities  that  under  the  common- 
law  doctrine  of  asenmed  risk  the  plaintiff  b  a 
ne^igenee  suit  does  not  assnme  any  risks  or 
dangers  arising  from  the  ne^igence  of  the  de- 
fendsDt  of  wMch  he  has  no  knowledge;  but 
It  is  equally  well  settled  that  at  common  law 
pJafntlff  does  assume  the  risks  snd  dangers 
caused  by  the  neifigence  of  which  he  did  here 
print  knoMedge." 

{I]  Defendant  In  error,  having  beu  placed 
by  plaintiff  In  error,  acting  by  Its  vice  prin- 
e^Ml*  ftt  work  In  a  i^ace  exposed  to  dangers 
tBtm  which  be  oonld  not  by  reason  ot  his 
DoeeMary  poattlon  In  the  dischai^  of  the 
duties  of  his  employment,  guard  himself  by 
mu^  MstmaMa  amount  of  care  on  his  part, 
tiad  tte  rl^t  to  assnme  that  plaintiff  In  error 
bad  made  such  provision  fo^  his  safety  as 
■WMM  reasonably  necessary  to  protect  hln 


from  Injury  while  so  engaged,  and  was  not 
required  to  nse  even  ordinary  care  to  see 
whether  this  bad  beeu  done  or  not.  Only 
when  he  actually  knew  that  such  provision 
for  his  safety  had  not  been  made,  or  when  In 
the  ordinary  discharge  of  his  duty  he  must 
necessarily  have  acquired  such  knowledge 
can  he  be  held  to  have  assumed  the  risk  of 
injury  from  sudi  failure.  M.,  E.  &  T.  By. 
Co.  V.  Hannlg.  81  Tex.  847,  851,  43  S.  W.  608; 
T.  A  N.  0.  By.  Co.  v.  Single,  81  Tex.  287, 
288.  42  S.  W.  871 ;  Bamhart  v.  E.  0.,  M.  & 
O.  By.  Ca  of  Tex.,^  107  Tex.  638*  646,  184  S. 
W.  176;  I.  &  a  N.  By.  Oa  v.  Hlnzle,  82  Tex. 

623,  630,  18  B.  W.  681;  Chicago  ft  N.  W. 
By.  Go.  V.  BowCT,  241  U.  8.  470,  36  Bap,  Ot 

624.  60  U  Hd.  1107,  1110. 

The  Supreme  Court,  in  the  case  ot  Bail- 
way  V.  Hannlg,  supra,  says: 

"We  understand  tiie  law  to  be  that  when  the 
servant  enters  the  employment  of  the  master, 
he  has  the  right  to  rely  upon  the  assumption 
that  the  madiinery,  tools,  and  appliances  with 
which  he  is  called  upon  to  work  are  reasonably 
safe,  amd  that  tk«  hutmmt  U  eondmted  i»  a 
reoMMoiltr  taf0  MfWier.  Be  la  not  required  to 
use  ordinary  care  to  see  whether  this  faas  been 
done  or  not.  He  does  not  assume  the  risks 
arising  from  the  failure  of  the  master  to  do 
bis  doty,  unless  he  knows  of  the  fsilure  and  the 
attendant  risks  or  In  the  ordinary  discharge  of 
his  own  duty  must  necessarily  have  acquired 
the  knowledge.  Bonnet  v.  Railway  Company, 
80  Tex.  72;  Railway  v.  Bhigle.  ante  p.  287.'* 
(Italiea  onr&) 

TbB  Suiweme  Court.  In  the  caso  of  Bam- 
hart V.  BaOwar  Company,  says: 

"The  plaintiff  had  the  right  to  rely  upon  the 
master  to  furnish  him  a  safe  place  to  work, 
and  he  need  make  no  inspection  to  ascertain 
whether  the  roaster  has  discharged  this  duty." 

The  Stqtreme  Court,  In  the  case  of  BaUway 
V.  Hlnzie^  says: 

"It  is  true  also  that  he  Iplahitlff]  knew  that 
cars  would  probably  at  any  moment  be  switched 
onto  the  side  track  on  which  he  was  at  work; 
but  this  would  not  necessarily,  or  even  prob- 
ably, Import  that  he  knew  that  appelant  would 
neglect  to  give  him  adequate  warning  of  thdr 
approach,  and  that  It  was  hence  unssfe  for 
him  to  perform  the  work  in  obedience  to  his 
orders.  The  mere  fact  that  he  knew  that  cars 
would  be  probably  switched  in  upon  the  side 
track  would  not  preclude  a  recovery  by  him, 
unless  he  also  knew  that  It  was  unsafe  to  con- 
tinue his  labors;  and  this  was  a  question  tn 
the  jury.   Wood's  Msst.  ft  Swv.  |  776." 

[4]  Notwithstanding  defoidant  In  error 
may  have  known  that  the  platform  on  which 
he  waa  working  was  hung  too  low  to  allow  a 
wagon  of  the  kind  In  question  to  pass  under 
it  without  coming  In  ctmtact  with  it,  and 
might  be  held  to  have  assumed  the  risk  of 
Injury  Incident  to  that  defect  alon^  if  a 
proper  watch  was  kcvt,  still,  If  he  waa  Igno- 
rant  of  the  fact  that  no  watch  was  kegt,  and 
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the  finllure  to  ke^  sndk  watdi  caused  or 
cwtrlbnted  to  bis  Injory,  then  lie  could  not 
be  b^d  to  have  assomed  tbe  risk  resulting 
from  saeh  follnre;  sndb  risk  being  one  sup^ 
added  to  fbe  risk  assumed  by  n^lgence 
at  tbe  c<»Dpan7.  Polndexter  t.  Becelvera, 
mrby  Lumber  Co.,  101  Tex.  322,  336,  107  S. 
W.  42;  T.  &  N.  O.  Br.  Oa  t.  KeUy,  96  Tex. 
128,  186-1S7,  80  S.  W.  70;  Mo.  Pac.  By.  Co. 

Somers.  7a  Tex.  480,  442.  448,  14  S.  W. 
779;  Chicago  &  N.  W.  By.  Co.  t.  Bower,  241 
U.  S.  470, 
1110. 

In  the  case  of  Polndexter  t.  Becelvers, 
Bapn,  plaintiff  was  Injured  by  a  rivet  from 
a  leatli«  belt  striking  his  eye  Ify  reason  of 
the  breaking  of  sudi  belt  He  alleged  negli- 
gence In  using  an  old  and  defMtlTe  belt  and 
In  using  a  dtfectlTe  pulley.  There  was  evi- 
dence from  whldi  the  Jury  mli^t  have  found 
Oiat,  If  the  bAt  was  d^ctiTS.  plalntlfl  knew 
of  tbe  d^ect,  but  the  erldcnce,  on  the  other 
hand,  tatded  to  show  that  be  was  Justilflably 
Ignorant  of  any  defect  In  the  puU^.  Dis- 
cnsstaig  the  doctrine  of  assumed  rfak,  as  aris- 
ing out  ot  these  drcumstanees,  the  Supreme 
Court  says: 

"Bat,  if  the  belt  wai  a  mfe  one,  and  the  dan- 
ger of  its  breaking  and  throwing  off  sncli  ot>- 
Jects,  when  used  iqMm  proper  pidleys,  was  one 
of  the  ordinary  risks  of  the  serrlce  iriildi  plaln- 
ttfC  assumed,  Uiis  woold  not  Indnde  an  assnmp- 
tion  of  tbe  risk  eaneed  by  defendant's  nej^lgence 
in  baring  a  defective  pnlley,  if  It  cansed  the 
belt  to  break.  Or,  If  it  were  sliown  that  the 
belt  was  defective,  and  that  plaintiff  knew  of 
its  condition  and  aasnmed  the  risk  incident  to 
such  defect  alone,  atiH  he  would  not  be  pre- 
dnded  from  recovering,  If  the  defective  condi- 
tion of  the  pulley  caused  or  contributed  to  his 
Injury.  Wssonrl  Pac.  By.  Co.  v.  Somets,  78 
Tex.  442,  443;  Texas  ft  N.  O.  By.  Go.  v.  Kel- 
ly, 06  Tex.  187.  The  risk  resulting  from  the 
defective  pulley  would  be  one  superadded  by 
tbe  defendant's  negligence  to  tliat  assumedt  and 
for  an  injury  cansed  or  contributed  to  by  It 
the  defendants  would  be  liable." 

The  recovery  by  defendant  in  error  in  this 
case  is  predicated  on  a  finding  by  the  Jury 
that  plaintiff  In  error  was  negligent  in  fall- 
ing to  take  some  reasonable  precaution  by 
tookout  for  vehicles,  or  by  warning  to  him 
to  prevent  passing  wagons  from  striking  tlie 
pcaffold  on  which  he  was  worldng  in  a  man- 
ner to  endanger  hla  safety,  and  ttmt  sndi 
failure  to  take  such  reasonable  precautlMi 
was  the  proximate  cause  of  his  injory.  - 

Whether  the  injuries  received  by  defendant 
in  aror  resulted  from  a  risk  assumed  by  falm 
under  this  state  of  tbe  record  depends  on 
whethCT  he  knew  of  the  failure  of  the  com- 
pany to  take  such  precaution;  If  he  did  know 
such  fact,  he  assumed  the  risk  of  Injury 
therefrom,  but.  If  he  did  not  know  such  fact, 
he  did  not  assume  such  ride 

The  Jury  found  that  defendant  In  error  did 
iiot  know,  that  It  was  not  obvious  to  him,  and 


that  It  was  not  necessarily  known  to  him,  tn 
the  ordinary  discharge  of  his  own  duties,  that 
plaintiff  In  error  would  take  no  precautitm 
for  his  safrty  by  a  lookout  for  vehldee,  such 
as  the  wagon  In  question,  or  by  warning  to 
him.  The  Court  of  Civil  Appeals  hdd  the 
evidence  sufficient  to  support  such  finding. 
The  real  issue  raised  by  this  assignment, 
therefore,  Is  whether  ttisre  is  any  evidoice  to 
sustain  such  finding. 

(f]  If  tbe  evidence  sbow^  "with  mch  eer- 
talnty^  lhat  reaaonaUe  mlhds  cannot  differ, 
as  to  its  effect,  that  the  defendant  In  error 
knew,  or  must  necessarily  have  known  in  the 
ordinary  discharge  of  his  duties,  that  plain- 
tiff  In  em^  was  not  taking,  or  wouUL  not 
take,  precaution  for  his  safety  by  keei^ng  a 
lookout  for  passing  vetiicles,  or  by  warning 
to  him,  then  the  charge  under  consideration 
should  have  been  glvra ;  otherwise  It  was 
properly  refused. 

[6]  We  have  reviewed  the  ratlre  evidence 
in  this  case.  The  appUcatl(m  for  the  writ 
of  error  adopts  for  its  statement  of  facts  the 
£acts  as  recited  by  the  Court  of  Civil  Appeals 
in  Its  opinion  in  this  case.  The  Court  of 
Civil  Appeals  held  in  aooordanoe  wdth'the 
verdict  of  the  Jury  that  tbie  defMidant  in 
error  did  not  know  such  pracantlona  for  Us 
safety  were  not  being  taken,  hot,  douhtleas 
through  oveaSgbt  alwek-failed  to  ledte  all 
the  testimony. 

Plaintiff  In  error  seeona  to  mly  tar  tta 
proof  ot  such  knowledge  aa  the  fact  Oiat  a 
h^h-tOKWd  wagon  liad  passed  under  laie 
bridge  a  short  thae  before  the  accident,  and 
that  defendant  In  area-  assisted  In  ralalng  the 
platform  to  let  the  wagon  pass  and  In  then 
lowering  the  platfonn  to  the  place  It  oecqniad 
before. 

Defendant  in  error  testified  on  this  iden- 
tical point  as  follows: 

"Dneing  the  time  we  were  putting  it  up  one 
wagon  struck  It  while  I  was  working  awhile  on 
there.  It  jnst  got  ri^t  against  it,  and  some- 
body hollered,  and  the  wagon  stopped.  It  was 
too  low  then,  and  I  saw  it  when  the  wi^on 
struck  it  Nobody  was  hurt  at  that  time;  it 
never  hit  it  hard  to  hurt  anybodv.  I  was 
standing  on  one  of  the  planks  then.  When  they 
hollered,  the  wagon  stopped,  and  we  raised 
this  board  and  let  them  go  through  and  then 
we  put  it  back.  The  scaffold  bad  not  tieen 
raised  or  lowered  while  1  was  working  on  it. 
It  remained  at  the  same  place  where  I  put  it 
under  the  direction  of  my  forenun.  X  do  not 
know  how  [high]  tbe  scaffolding  was  above  the 
street.  •  •  •  I  think  it  was  a  good  while 
after  the  first  wagon  hit  it  before  this  wagon 
hit  it.  I  continued  to  work  on  tbe  scaffold. 
No  other  wagon  hit  it.  Mr.  Stonsr  was  stand- 
ing under  tbe  bridge  when  we  finished  putting 
up  the  scaffold.  I  do  not  know  wliat  became  of 
tdm.  *  *  *  I  think  I  worked  aboat  two 
honzs  before  I  was  hart,  aboat  a  couple  of 
hours.  When  the  first  wagon  strodr  tihe  girder 
I  had  my  head  alongside  of  the  i^rder.  I  did 
not  stop  and  get  down.  I  Ad  not  see  the  wag- 
on.   Sotaiebody  Just  hoUued,  yon  know,  and 
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the  mgon  wa«  rtgbt  tgatast  It  tbera.  I  ^  set 
go  on  working.  We  raised  the  board.  We 
stopped  workiDK  and  got  under  the  girder.  1 
could  see  the  wagon  and  the  street  then.  I 
do  not  know  where  Mr.  Stoner  was  then.  I 
do  not  know  whether  be  was  there  or  not. 
The  fellow  that  was  working  with  me  said, 
'Raise  it  and  let  him  get  over.'  *  *  *  I  say 
that  one  wagon  came  along  there,  and  that 
somebody  hollered,  and  i3at  Bonirdl  and  I 
raised  the  plank  and  let  the  wagon  go  vnder. 
Tba  hollering  came  from  on  the  ground  ^ere 
under  the  bridge.  I  do  not  know  who  ft  was 
that  hollered.  I  thought  Mr.  Stoner  was 
down  UiM-e  watding  ander  there,  keeping  a 
lookont  for  wagons  that  would  pass  under.  The 
connection  I  thought  Mr.  Stoner  had  with  this 
hollering  at  the  time  this  first  wagon  passed 
under  there  when  we  raised  the  plank  was  to 
stop  it  BO  it  would  not  knock  me  off.  *  *  * 

**I  ^d  not  know,  at  the  time  I  got  hart,  or 
at  any  time  before  I  got  hurt  that  there  was 
nobody  down  on  the  ground  keeping  a  lookouL 
I  expected  Mr.  Stoner,  the  boAS,  to  look  out 
for  my  ufety  while  I  was  engaged  in  that  work. 
I  did  not  know  at  the  time  I  was  injured,  or  be- 
forehand, that  the  defendant  company  ncrer 
used  a  watchman,  or  never  had  any  body  .to 
keep  a  watchout.  I  had  only  worked  for  ^e 
eompany  wrcn  days,  and  otw  on  tha  other 
■ide  of  tlie  bridga.  I  testified  that  thtr*  was 
no  occasion  for  any  watchout" 

[7]  Tlie  credibility  of  de>tendant  In  error 
as  a  wltnoaa  and  the  weight  to  be  given  to 
Ills  testimony  as  one  of  the  parties  In  interest 
was  for  the  Jury.  The  jury  found  that  be 
did  not  know  that  no  precauti<n  was  taken 
tcv  his  safety,  and  we  cannot  say  that  there 
Is  no  evidence  to  sui^rt  such  finding.  Nei- 
ther can  we  say  that  the  evidence  shows 
with  such  certainty  that  reasonable  minds 
cannot  differ  as  to  its  effect  that  he  did 
know  tliat  plaintiff  in  error  was  taking,  or 
would  take,  no  precaution  for  his  safety  by 
lookout  for  vehicles,  such  as  the  wagtm  In 
question,  or  by  warning  to  him. 

This  case  is  very  Similar  to  the  case  of 
Grace  &  Btyde  Ck>.  v.  Kennedy,  decided  by 
the  United  States  Circuit  Court  ot  Appeals 
for  the  Second  Circuit,  and  reported  In  99 
Fed.  679,  40  0.  O.  A.  e&.  In  that  case  the 
defendant  was  constructing  a  shed  over  the 
width  of  the  sidewalk  on  one  side  oi  an  ave- 
nue tn  the  city  of  New  Tork.  In  consequence 
of  the  extent  of  the  public  use  of  the  street  in 
the  daytime,  the  wOrk  was  done  at  night. 
Two  derridEs  were  emitoyed  in  pladng  the 
material  osed  In  constructing  the  sbed  In 
proper  position.  These  derricks  were  secured 


by  gnyUnes  extmdlng  across  ttie  arenue. 
About  6  o^dftck  hi^tha  nomliva  «m11  v$m 
came  alony  this  aveme  and  stmck  am  at  tba 
guy  lines,  caustng  It  td  sway  and  knodc  the 
plaintiff  from  his  position  to  the  ground^ 
from  which  tall  be'  suffered  Injury. 

The  case  was  presented  to  the  Jury  by  the 
plaintiff  np<»  the  theory  tbat.  Inasmuch  as 
the  werK  was  nMessarUy  d<Hie  at  night  uixm 
a  street  irtiich  was  freauttatly  occupied  by 
passing  vehidea  of  various  kinds,  and  as  the 
necessary  guy  ropes  which  extmded  Into  the 
street  must  be  fastCTed  Where  they  were  la 
danger  of  coUlalon  with  a  passing  vehlde,  it 
unobserved  in  the  darkness  by  the  driver  of 
the  vehicle,  it  was  the  duty  of  the  defendant 
to  take  Budti  precaution  against  Injury  to  his 
employees  as  to  render  the  place  of  their 
work  reasonably  safe.  The  defendant,  among 
other  defenses,  relied  on  assumed  risk. 
There  was  a  verdict  for  plaintiff,  which  on 
appeal  was  affirmed.  The  lame  of  assomed 
risk  was  diiqiosed  at  by  the  conit  In  its  opfn- 
i<m  as  follows:  * 

"The  subject  vhidi  is  contained  in  the  de- 
fendant's assignment  of  error  that  the  plaintiff 
assumed  the  risk  of  his  position  and  of  the 
conditions  as  they  existed  was  fully  considered 
in  Railway  Co.  v.  Archibald,  170  V.  S.  665,  18 
Sop.  Ct  777,  42  U  Ed.  IISS.  and  it  is  suffi- 
cient to  say  that  the  plaintiff  did  not  assume 
the  risk  of  the  employer's  neglect  to  famish 
a  reasonably  aaf  e  systua  of  protection  against 
the  danger  from  injury  by  passing  vehidea,  and 
that  there  is  no  adeqnats  evidence  that  he  cod- 
tineed  to  remain  at  woA  isUh  the  knowledge  of 
the  insuffidency  of  the  protection  wUch  was 
actually  furnished.  The  Judgment  is  affirmed, 
with  costs." 

We  therefore  boM  that  the  peremptory 
charge  requested  by  plaintlfl  in  error  was 

properly  infused. 

The  other  assignments  In  the  apfdication 
for  writ  of  error  In  this  case  are  controlled 
by  the  provisions  of  law  above  set  out,  and 
the  authorities  cited,  in  support  of  the  same. 
We  have  carefully  considered  all  of  such 
assignments,  and  in  our  opinion  they  present 
no  reversible  error. 

We  therefore  reconrmend  that  tba  Jud^ 
meat  of  the  Court  Ot  OItII  Appeals  In  this 
case  be  affirmed. 

PHIIXIPS,  C.  J.  The  Judgment  recom* 
mended  In  the  report  of  the  Commls8l<Hi  at 
Appeals  is  adt^ted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court 
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HUMPHREY  at  ■!.  V.  NATIONAL  FIRC  IN8. 
CO.  OF  HARTFORD,  CONN. 
(N^  22I-3S5S.) 

(Commlidaa  of  Appwda  ot  T«xu,  Section  B. 
JniM  1.  1921.) 

1.  Insoruoe  ^s>308,  S48  —  ARtl-toohiioallty 
statute  aot  applioable  to  breaoboe  wbloh  eoald 
In  BO  oveot  eoatrlbate  to  lou,  aaek  aa  breach 
of  provlaloa  for  examlaatioi  after  lesa. 

VernoD's  BmjUb'  Ann.  Okr.  St  1»14.  art 
4874a,  providing  that  no  breach  by  inaured  of 
warranty  or  condition  of  fire  inaorance  policy 
■hall  avoid  it  unleaa  contribntLoc  to  the  Iom, 
does  not  ap^  to  axiy  provialtm  the  breach  of 
which  ooold  in  np  event  eontribate  to  losa,  and 
hence  doea  not  apply  to  breaiA  of  condition 
that  Insared  ahall  submit  to  examination  after 
fire  occurs,  as  such  breach  could  not  contribute 
to  the  Are. 

2.  iiMram  •9)»548  —  PoUqr  ra^'lnnait  of 
•xaHlaatloi  ef  iMarai  aftar  leaa  baii  a  aa- 
tsrial  aeadttloa. 

A  fire  Insurance  policy  provision  requiring 
ineored  to  submit  to  examination  after  losa  is 
a  material  one,  and  if  breached  the  insurer 
would  be  deprived  of  a  valuable  right  for  which 
It  had  contracted. 

8.  Abatanaat  anl  revival  ^»40  —  lataraaaa 
^»6l5-PlaarilH  «(s>lll— Refaaal  to  suknH 
t»  axanlaatlai  after  loaa  daes  not  avoid  pol- 
(oy,  but  oaly  aaa|Mnd«  rtgbt  of  reoevery  bb- 
tll  exanlaatlOB,  and  heaoe  Is  pleadable  la 
abatemaat,  net  la  bar;  aastalalng  plea  In 
abatemeat  effective  ealy  aa  dianlsaal  af  pr»- 
matare  actloa. 
Feilure  or  refusal  to  submit  to  examination 
after  loss  does  not  bar  recovery,  but  merely  aoa- 
pends  the  right  of  recovery  until  the  condition 
of  examination  Is  compiled  with;   and  such 
failure  or  refusal  ia  therefore  to  be  pleaded  in 
abatement,  and  not  In  bar,  and,  if  liie  ^ea  be 
Boatained,  ita  only  effect  la  dismlnsal  of  suit  aa 
prematurely  brought 

4.  Abatsmeat  and  revival  «=>40,  85— Plea  of 
failure  to  tabmlt  to  exaffllnattea,  bring  In 
abatemont,  waived  If  not  made  at  proper 
time. 

Under  Yemon'a  Sayles'  Ann.  Otv.  St.  1914, 
arte.  1902. 1900. 1910, 1947.  and  mlea  7  and  24 
for  DIatrict  Goorta  (142  S.  W.  zvU,  ziz),  aa  to 
order  of  pleaa  In  abatement,  where,  In  action  on 
fire  Inauranee  policy,  failure  of  insured  to  anb- 
mit  to  examination  was  not  pleaded  except  aa 
one  of  several  apecial  defenses,  in  insurer's  an- 
swer, ft  was  not  filed  in  due  order,  as  a  plea 
in  abatement,  and  not  being  called  up  at  ths 
first  term  of  court  and  no  special  ruling  being 
asked  thereon  before  a  trial  on  the  merita,  tbe 
plea  was  waived. 

5.  Insuranoe  <e=»548  —  RaqnlremeRt  ttMt  la- 
aared  submit  to  examlnatloa  mutt  be  rea- 
aoaably  aaferced. 

A  provision  in  a  fire  policy  requiring  in- 
sured to  submit  to  examination  after  loss  may 
be  availed  of  by  inaurer  only  if  it  fixes  a  rea- 
sonable time  and  place  for  such  examination. 


whether  aueb  qaaUfleation  la  expreeaed  In  tiie 
policy  or  not 

6.  iBsnraaoe  ^640(2)  —  Inaurer  ean  doTead 
on  grenad  of  Insared'a  failure  to  sabnit  le 
examlnatloa  only  If  pleading  and  provlag  tliat 
tbe  tine  aad  plaoa  of  axamluatlou  wart  roo- 
aeuable. 

To  avaO  itaelf  of  the  failure  of  Inaured  to 
submit  to  examination  alter  loss  under  a  fire 
policy,  insurer  must  not  only  plead  the  policy 
clause  providing  for  examination,  but  must 
plead  and  prove  that  It  fixed  a  reaaonabio  time 
and  place  for  aoch  examination. 

7.  Insuraace  ^s>«65(3)  —  Evidenee  bald  ta 
aapport  Jury  fladlng  that  tine  and  plaoe  fixed 
for  exaatluatlen  were  nnraaaenable. 

In  action  on  a  fire  insurance  policy,  evi- 
dence Md  to  support  a  finding  of  the  jury  that 
the  time  and  place  fixed  by  insurer  for  insured's 
examination  after  losa  were  unreasonable. 

8.  Insuraaoo  «=>M8— lasured  baa  right  to  liavo 
attorney  praaoat  at  oxanlnatloB  after  looe. 

Under  a  fire  toaurance  policy  requiring  in" 
sured  to  submit  to  examination  after  loss,  it  fa 
insured's  right  to  have  his  or  her  attorney  pres- 
ent at  the  examination. 

9.  laauraaoo  «s>548— lasurud,  failiaf  to  atAalt 
ta  oxaailBatloB  uftar  loas  ea  roaaoaaMa  ao- 

tlee^  may  do  ao  later. 

Insured,  refusing  to  comply,  even  on  rea- 
Boaable  notice,  with  a  fire  polity  requirement 
(ji  examination  after  loaa,  could  later  recede 
from  that  poaltleo  and  offer  to  submit  to  soch 
f  Tw  TH^iw  tton  ■ 

Error  to  Court  of  Civil  Appeala  of  Flrat 
Supreme  Judicial  District 

Action  by  Julia  O.  Humidirey  and  liu8> 
band  against  the  National  Fire  Tnsaranco 
Company  of  Hartford,  Conn.  Judgm«it  for 
plaintiffs  wafl  reversed  and  rendered  by  Hie 
Court  of  Civil  Appeala  (211  8.  W.  811).  and 
plaintiffs  bring  wror.  Judgment  of  Ooort  of 
Olvll  Appeals  reverse^  and  ttat  of  district 
court  affirmed. 

&birsaw  Jtimson,  Elmo  Johna(m.  Boy 
JohnsMi,  and  Harseno  JobDBon,  Jr.,  all  of 
Galveetm.  and  BladL  &  Ebnedley,  of  Austin, 
iat  plaintiff  B  In  error. 

Mart  H.  Boyrton.  of  Galveston,  tor  de- 
fendant In  error. 

POWELL,  J.  Jnlla  O.  Humphrey.  Joined 
pro  forma  by  her  hnaband,  sued  the  National 
Fire  Insurance  Company  of  Hartford,  ComL. 
In  the  dlBtrict  court  ot  Galveston  county, 
Tex.,  for  the  recovery  of  $1,000  due  under  a 
policy  Issued  by  the  latter  to  her  on  July  10^ 
1915,  covering  her  separate  personal  prop- 
erty located  in  her  rented  home  in  tbe  dty 
of  Galveston.  The  insured  property  was  al- 
most totally  destroyed  by  fire  in  the  early 
morning  hours  of  January  1, 1916.  The  peti- 
tion was  in  the  usual  form  of  a  salt  for  re- 
covery of  damages  on  a  Are  Inaorance  policy. 


>For  other  cases  Me  same  tople  and  KBT-NUUBBR  la  all  Kay-Nnmbarad  DIcasta  and  Indesai 
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qSie  detendsnt  tn  error,  among  «4ih«r  d»- 
fensM,  alleged  a  vkdatlen  of  the  foUowlng 
proTlidoiur  of  the  pidlcT,  to  wit: 

"Tin  tnsnred,  as  often  as  required,  shall  ex- 
hibit to  any  person  designated  hj  this  oom- 
paii7  all  that  refflaina  of  an;  propcrtr  herein 
described,  and  subnet  to  examinatloa  under 
oaUi  by  any  person  muned  by  this  company,  and 
aalMKribe  the  same,  and,  as  often  as  regaired. 
shall  produce  for  examination  all  books  of  ac- 
count, bills,  inwices  and  other  Toachers  or  cer- 
tified copies  thereof,  if  originals  be  lost,  at 
sadk  reasonable  place  ss  may  be  dedgnated  by 
this  company  or  its  represoitatiTe  and  shall 
pennit  extracts  and  oopiei  to  be  made  thereof." 

And  again: 

"No  snit  or  action  on  this  policy  for  the  re- 
fiorery  ot  any  daim  shall  be  saatainable  In 
any  court  of  law  or  eqatty.  mitO  after  tall  eom- 
iMlance  by  the  Inanred  with  all  the  foregoing 
requirements,  nor  unless  commenced  within  two 
yeare  next  after  the  flr*,'* 

The  eaee  was  aabmltted  to  the  Jury  upon 
q>ecial  Ssanes,  to  which  anawm  were  re* 

tnined  aa  follows: 

**(!)  What  was  the  total  valae  of  the  prop- 
erty covered  by  the  policy  In  the  honse  at  the 
time  of  the  flre?  Answer:  |3,281;0(X 

"(2)  What  was  the  amoont  of  loss  and  dam- 
age by  fire  of  the  property  covered  bj  the  poli- 
cy? Answer:  |2,000.00. 

"(3)  Was  any  other  reqnest  ever  made  of 
Mrs.  JaHa  O.  Humphrey  to  snbmit  herself  for 
examination  by  the  agents  of  the  company, 
than  andi  as  Is  testified  to  by  witness  Bock- 
lew?  Answer:  No. 

"(4)  Was  the  time  designated  In  the  notice 
^ven  by  the  wltnesa  BocUew  to  Mrs.  Hnmph- 
rey  for  her  to  snbmit  hersdf  for  examination  by 
the  agents  of  the  company  a  reasomible  time? 
Answer:  Unreasonable. 

**{B)  Did  Mrs.  Hompbrey  knowingly  refnae 
to  snbmit  herself  to  examination  by  agenta  of 
the  company?  Answer:  Tes.** 

Vpon  the  Jury's  findings,  the  court  rendei> 
«d  Judgment  for  plaintlfl  in  error  in  the  sum 
«C  91,260,  that  being  one-half  of  the  $2,600 
aaseesed  by  the  Jury  as  her  loss  and  dam- 
age. She  bad  two  policies,  each  for  the  sum 
«t  tl,SOO,  and  defendant  In  error  was  in  no 
event  liable  for  more  than  half  of  said  total 
losa. 

Defendant  in  error  appealed  from  said 
judgment  to  the  Court  of  Civil  Appeals  at 
<3alTe8ton,  which  court  reversed  and  render- 
■ed  the  judgment  of  the  trial  court  because 
the  jury  had  found  that  Julia  Humphrey, 
the  Insured,  had  knowingly  refused  to  sub- 
Tnlt  herself  to  exeralnation  by  agenta  of  de- 
fendant In  error  on  January  8,  1916.  See 
211  S.  W.  811.  The  same  Court  of  Civil  A> 
peals  had  reversed  and  remanded  a  similar 
judgment  In  this  case  on  a  former  aK>eaL 
See  109  8.  W.  865. 

Plaintiffs  in  error,  following  the  last  Judg- 
ment of  tba  Court  of  Gtvil  Avptftls,  raven. 


lug  and  rendering  their  judgment,  sued  out 
a  writ  of  error  in  due  coarse  to  ttte  Sterna 
Court,  whldi  was  granted. 

The  contn^llng  questlaas  on  this  ai^wal 
are  Involved  in  the  construction  <tf  llie  pro- 
vision  of  the  ptdlcy  with  reference  to  exam- 
ination of  Uw  insured,  and  nlrudy  set  out 
la  hmc  verba  hffl-ein. 

[1]  FlalBtUEs  la  error  contend  that  said 
provision  of  the  policy  la  within  the  purview 
of  artlde  487da  (Acta  at  1918>  of  Temon's 
Sayles*  Ann.  OlvU  Btatates  of  the  auta  of 
Texas,  and  Is  tberefora  prednded  as  a  de- 
Uom.  Said  article  of  tb»  etatntea  reads  aa 
follows: 

*Trbat  no  breach  or  violation  by  the  Insnred 
ot  any  of  the  warranties,  conditions  or  provi- 
sions of  any  fire  Insaranoe  policy,  contract  of 
insurance,  or  appUoatloa  therefor,  upon  per- 
aonal  property,  shaO  render  void  the  pidicy  or 
contract,  or  constitute  a  defense  to  a  salt  for 
loss  thereon,  unless  anch  breach  or  vlolatioa 
eontribnted  to  bring  about  the  destmetlon  of 
fht  property." 

We   cannot   agree   to  this  eontontlon. 

Several  months  after  the  writ  was  granted 
in  this  case,  said  statute  was  construed  by 
seetico  A  of  the  Commission  ct  Appeals,  with 
the  approval  of  the  Supreme  Court,  and  it 
waa  held: 

It  seema  eoadndve  that  no  prondssory  war- 
ranties, conditions,  m  provisions  of  a  flre  poli- 
cy, the  breach  of  whidi  could  in  no  event  con- 
tribute to  bring  about  the  loss  of  the  prt^erty 
insured,  are  within  the  pnrriew  of  the  act  in- 
voked." MePherson  t.  Tire  Ins.  Co.,  222  8.  W. 
2U. 

The  doctrine  announced  in  the  case  of  Ifc- 
Pberson  T.  Ins.  Ca,  supra,  was  followed  by 
section  A  of  the  Commission  of  Appeals  In 
the  case  of  Ins.  Co.  v.  Levy,  222  8.  W.  2iat 
and  by  section  B  of  the  Gommtsrion  of  Ap- 
peals In  case  of  Sosnrance  Co.  r.  Waco  Oow, 
222  S.  W.  217. 

So,  whatever  may  have  been  tiie  conflict 
ing  views  In  this  connection  heretofore,  the 
rule  is  now  well  settled.  The  provision  au- 
thorizing an  examination  of  the  insnred  after 
the  fire  occurs  could,  In  no  event,  contribute 
to  the  flre.  Therefore  It  Is  not  within  said 
statute. 

[Z]  We  are  also  of  the  view  that  the  Court 
of  Civil  Appeals  In  this  case  has  correctly 
held  that  the  provision  in  Question  Is  a  ma- 
terial one  In  such  contracts,  and  that  If  the 
same  were  breached,  the  Insurer  would  be  de* 
prived  of  a  valuable  right  for  which  It  had 
contracted.  R.  C.  L.  vol.  14,  p.  613;  notes 
to  62  li.  B.  A  425,  426;  Gross  v.  Ins.  00. 
(C.  C.)  22  Fed.  74;  Flelsch  v.  Ins.  Co..  68  Mo. 
App.  606. 

Before  proceeding  to  a  discussion  of  wheth- 
er or  not  there  was  any  breach  of  said  pro- 
vision by  the  insnred,  we  think  it  best  to  ooih 
sidct  Om  Mune  and  ascertain  tbe  natnve 
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ttMreot  and  ttie  penalty  for  Its  breadL  The 
Insnred  acreee,  at  reaaoaaUa  times  and 

placed,  OS  often  as  required^  to  rabmlt  to  ex- 
amlnatkm  by  agent  of  Insurer,  and  to  gab- 
mlt  all  relevant  booka  of  account,  bills,  in- 
Toices,  Touchers,  etc.  It  la  clear  that  tbe 
chief  purpose  of  this  privilege  to  the  Insurer 
Is  the  ascertainment  and  adjustment  of  the 
loss  Irhlch  has  already  occurred.  The  in- 
surance company,  in  Its  policy,  evidences 
in  many  ways  Its  desire  to  avoid  the  neces- 
sity of  litigation  In  tiie  settlement  of  its 
losses.  It  reserves  the  right  to  have  tbe 
b«ieflt  of  the  examination  provided  for  be- 
fore suit  can  be  sustained. 

[3]  What  is  the  penalty  for  breach  of  said 
provision?  In  reading  the  policy  In  question, 
it  will  be  found  that  In  many  instances  for- 
feiture Is  the-  penalty  for  breach  of  war- 
ranties and  conditions.  In  other  cases.  It  t& 
provided  that  In  certain  events  the  company 
vUl  not  be  liable.  But,  for  a  violation  of  the 
provision  for  an  examination  of  the  Insured, 
It  is  only  provided  that — 

'^o  salt  or  aetion  on  this  policy  for  the  re- 
covery of  anr  claim  shall  be  sustainable  hi  any 
cooTt  of  law  or  eqaity  until  after  full  compli- 
ance by  the  Insured  with  all  the  foregoing  re- 
qnlrements,  nor  unless  commenced  within  two 
years  next  after  tiie  fire." 

It  Is  evident  that  the  only  pentUty  for 
breadi  of  said  provision  Is  to  delay  the  time 
wben  suit  may  be  sustainable.  If  the  In- 
sured refuses  to  submit  to  the  examination, 
when  reasonably  requested  so  to  do,  he  only 
delays  tbe  time  when  he  can  recover  on  bis 
policy.  He  only  postpones  the  date  when  he 
can  enforce  payment  If  he  offers  to  sub- 
mit himself  to  tbe  examination,  after  a  re- 
fusal, any  time  within  two  years  after  the 
lb<e,  he  can  then  go  into  court  We  are  of 
the  view  that  this  provision  Is  in  no  sense 
one  in  bar  of  recovery,  but  one  In  abatement 
and  that  the  defense  should  be  so  pleaded.  If 
such  a  plea  should  be  sustained  by  the  court, 
its  only  effect  would  be  a  dismissal  of  the 
case  because  prematurely  brought.  That 
this  provision  Is  a  plea  In  abatement,  rather 
than  one  In  bar.  Is  not  only  clear  to  us  from 
the  wording  of  the  same,  but  It  has  been  so 
construed  by  many  appellate  courts,  to  a 
few  of  which  we  shall  refer. 

Justice  Pelbam  of  the  Court  of  Appeals  of 
Alabama,  in  case  of  Fire  Ins.  Co.  v.  Toilet 
Goods  Co.,  10  Ala.  App.  395,  04  South.  635, 
speaks  In  tbia  connection  as  follows; 

wu  held  In  Weide  v.  Oemsnla  Ins.  Co., 
Fed.  Oas.  No.  1T358. 1  Dill.  441.  that  the  fail- 
are  or  refusal  of  the  insured  to  submit  to  an 
examination  on  oath  under  the  usual  etipnla- 
tioDS  of  a  policy  containing  sach  a  requirement 
does  not  work  a  forfeiture  of  the  policy,  bat 
only  causes  the  loss  not  to  be  payable  until  tbe 
condition  Is  complied  with,  and  that  snch  re- 
fnsal  Bhonid  be  pleaded  ll^  flbatement  and  sepa- 
rate from  defenses  In  bar  of  recovery  fai  an 


events  St  any  time.  Tbe  effect  of  the  rctosal 
of  Um  assared  to  uswer  quesUons  on  oath 
under  tbe  terms  of  the  policy  is  not  to  forfeit 

or  avoid  the  policy  and  bar  recovery  on  it,  bot 
to  suspend  the  right  of  payment  or  recovery 
until  the  answers  are  given  In  compliance  with 
tbe  condition.  Objection  that  the  action  is  pre- 
maturely brought  that  the  asBured  refused  to 
submit  to  an  examination,  should  be  raised  by 
plea  in  abatement.  19  Cyc.  926  (3).  We  think 
that  for  the  reasons  ^ven,  the  trial  court  ia 
not  to  be  put  In  error  for  sustaining  demurrers 
to  tbe  pleas  numbered  2,  ^  6,  and  8.** 

Justice  Atkinson,  of  the  Supreme  Court  of 
Georgia,  la  the  case  of  Rosser  v.  Ins.  Co., 
101  Qa.  716,  29  S.  E.  286,  uses  tin  toUow- 
ing  significant  language: 

"The  defendant,  in  its  pita,  alleged  that  tbe 
suit  had  been  brought  before  the  expiration  of 
the  time  limited  in  the  poHcy  within  whicb, 
after  receiving  proofs  of  loss,  it  was  not  bound 
to  pay.  This  plea,  if  sustained,  wtnild  havs 
bad  tbe  effect  only  to  defeat  this  particular  ac- 
tion. The  cause  of  action  itself  would  still  have 
survived,  and  the  plaintiff  could,  after  the  ex- 
piration of  the  time  limited  in  the  poii<7  ia 
which  the  Insurer  was  not  bound  to  pay,  bring 
bis  action  anew.  It  was  a  plea  in  abatement 
It  alleged  a  ground  for  abating  the  suit  In  the 
present  case,  but  was  not  a  good  defense  to 
tbe  action  upon  its  merits." 

Justice  Mitchell  of  the  Supreme  Court  of 
Peunsytvania,  in  the  case  of  Plate-Glass  Co. 
V.  Ins.  COw  1^  Fa.  26S,  42  AtL  13S,  68  Am. 
St  RepL  SUt,  announces  the  foUowing  rele- 
vant rule: 

"The  poHey  provides  that  in  case  of  disagree- 
ment as  to  the  amount  of  loss,  it  shall  be  as- 
certained by  appraisers,  and,  furtber,  ths^  no 
action  shall  be  brought  on  the  policy  until  after 
compliance  with  all  its  requirements,  among 
which  is  that  relating  to  appraisers.  Such  ap- 
praisement, or  the  effort  to  have  it  would  be 
at  the  most  a  condition  precedent  to  an  action 
by  the  ioBored,  and  the  failure  to  have  it  a 
grnund  for  s  plea  in  abatement  by  the  com- 
pany."* 

It  Is  clear  to  us,  as  stated  by  tbe  author- 
ities Just  cited,  that  prorlslons  like  the  one 
In  question  present  only  matters  In  abate- 
ment, and  that  if  such  provisions  are  plead- 
ed and  sustained,  the  only  result  would  be  a 
dismissal  of  the  suit  as  having  been  prema- 
turely brought 

The  Supreme  Court  of  Washington  goes 
even  further,  and  holds.  In  cohstrulng  exact- 
ly tibe  same  provisions,  as  follows: 

"When  we  look  to  the  words  of  the  poller, 
which  it  is  weU  settled  must  be  strictly  con- 
strued against  the  insurance  company,  we  do 
not  find  that  It  provides  that  no  action  shall  be 
'commenced,'  but  that  no  action  sball  be  'sus- 
tainable.' At  the  time  plaintiffs  sought  to  sus- 
tain their  action  by  proofs,  the  examination  bad 
been  signed  and  was  in  the  hands  of  the  defend- 
ant All  that  the  policy  required  had  been  pu- 
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fonaed."  Bwbonr  t.  Ins.  Co.,  101  Waih.  40, 
171  Pac.  1080. 

The  WashingtoD  case  lodlcates  that  com- 
pliance with  this  provision  of  the  policy 
might  be  had  after  the  suit  has  been  insti- 
tuted and  without  the  necessltp  of  a  dis- 
missal at  ttie  case,  even  though  such  a  plea 
in  ftbatemmt  be  saatafaoed.  We  cite  this  ease 
only  to  diow  the  troid  of  anthority  In  some 
qnarters.  We  do  not  desire  to  be  under- 
stood as  going  this  tar,  although  we  are 
lieartlly  In  accord  with  the  Texas  authorities 
which  uDlfortnly  hold  that  forfeitures  are 
not  favored. 

[4]  If  the  said  provision  Is  one  in  abate- 
ment, then  it  should  be  pleaded  In  due  order 
and  action  asked  thereon  in  con4>Uance  with 
the  statntea  and  court  rules  in  such  cases 
provided.   They  are: 

Article  1910  of  Temon's  SayleiT  Bevised 
CItU  Statutes  of  Texas,  reads  as  follows: 

"I^eas  to  the  juris^ction.  pleas  in  abate- 
ment, and  other  dnatory  pleas  and  demurrersi 

not  inTolTlng  the  merits  of  the  case,  BhaQ  be 
determined  daring  the  term  at  which  they  are 
filed,  if  the  bnsiness  of  the  coart  penslt." 

Article  1947  of  tiie  same  Statutes  reads  as 
follows : 

"When  a  ease  ii  called  for  trial,  the  issues  of 
law  arising  on  the  pleadings,  and  all  pleas  in 
abatement,  and  other  dilatory  pleas  remaining 
undisposed  Of,  shall  be  determined;  and  It 
shall  be  no  caase  for  the  postponement  of  a 
trial  of  the  ismies  of  law  that  a  par^  is  not 
prepared  to  try  the  Issues  of  tact" 

Bole  24  for  the  District  Courts  (142  S.  W. 
xtx)  proTldes  as  foBows: 

"An  dilatory  pleas,  and  all  motions  and  ex- 
ceptions relating  to  a  suit  pending,  which  do 
not  go  to  the  merits  of  the  case,  shall  be  tried 
at  the  first  term  to  which  tiie  attention  of  the 
court  shall  be  called  to  the  same,  unless  passed 
by  agreement  of  parties  with  the  consent  of  the 
court;  and  all  such  pleas  and  motion  shall  be 
first  called  and  dispoaed  of  before  the  nudn  Is- 
sue on  the  merits  is  tried." 

Due  order  of  pleading  Is  essential,  and 
pleas  in  abatement  naust  precede  pleas  to  the 
merits  or  In  bar.  Articles  1902  and  1900  of 
Yemon's  Saytes'  Revised  Civil  Statutes,  and 
Rule  Nol  7  for  the  District  Courts  (142  S.  W. 
xvii). 

Was  there  any  effort  to  comply  with  said 
statutes  or  court  rule?  The  facta  in  this 
connection  are: 

The  original  petition  in  this  case  was  filed 
January  28,  1910.  The  record  does  not  dis- 
close the  date  ot,  filing  or  the  contents  of  the 
insurer's  original  answer.  The  record  does 
disclose  the  fact  that  the  first  amraded  an- 
swer of  insurer  was  filed  November  18,  1016. 
Said  answer  la  not  in  the  record.  But  on  the 
Mid  18Ui,-,day  Nov.eiD)nr,  the  Insorfd  filed 
231S.W^-48 


her  first  supplemental  petitira,  and  it  is  in 
the  record.  Said  petition,  answering  said 
first  amended  answer,  shows  that  said  an- 
swer sat  up  two  special  exceptions,  neither 
of  whi<^  referred  to  the  provision  of  the 
policy  in  question  here.  Said  provision  did 
constitute  the  sixth  special  answer  in  bar. 

The  Qidnion  of  the  Court  of  Civil  Appwla 
on  the  first  appeal  was  handed  down  on  De- 
cember 21, 1917  (109  S.  W.  8660. 

The  insured  filed  her  first  amended  orig- 
inal petition  tm  MavA  22,  1018,  and  the  sec- 
ond unended  taunfet  ot  deBendant  in  error, 
in  reply  thereto,  was  filed  next  day.  Said 
answer.  In  consecatlve  order,  was  as  follows: 
A  general  demurrer;  three  speciel  excep- 
tions, n<nie  of  which  related  to  the  provision 
now  under  discussion;  a  general  dmlal  and 
several  qmcial  defenses.  The  third  among 
tte  latter  alleged  a  violation  of  the  provlidai 
in  Issae  herein. 

It  l8  quite  dear  that,  as  a  plen  in  abate- 
ment, the  same  #fts  not  filed  in  dne  order, 
was  not  called  np  at  the  first  term  of  court, 
and  no  spedal  rulii^  was  asked  thereon  be- 
fore a  trial  on  the  merits.  Under  all  these 
drcumstances,  we  think  this  plea  was 
waived,  and  that  the  Judgment  of  tibe  district 
court  should  have  been  affirmed. 

If  we  are  correct  in  viewing  this  plea  aa 
<nie  in  abatement^  then  we  are  sustained  in 
our  view  last  expressed  by  the  opinion  of  the 
Supreme  Court  of  Texas  in  the  ease  of  Blum 
T.  Strong,  71  Tex.  321,  6  8.  W.  167.  On  mo- 
tion for  rehearing,  Justice  Gaines  wrote 
vigorously,  concluding  as  follows: 

"We  therefore  conclude  that  the  appenaots, 
by  proceeding  to  trial  upon  the  merits  ot  the 
case,  without  specially  invoking  the  action  of 
the  coart  upon  the  plea  in  abatement,  must  be 
held  to  have  waived  it;  and  that  it  matters 
not  so  far  as  the  disposition  of  this  appeal  is 
concerned,  whether  it  should  be  considered  a 
sufficient  plea  or  not." 

We  believe  this  is  one  plea  in  abateiaent  in 
which  the  rule  requiring  action  at  the  first 
term  of  court  after  suit  is  filed  should  be 
rigidly  enforced.  If  this  plea  In  abatement 
had  been  passed  upon  at  the  first  term  of 
court  in  1916  and  sustained,  the  insured  could 
have  dismissed  her  case,  and  then  submitted 
to  the  examination,  thereby  preserving  her 
rights.  But,  by  not  urging  the  plea  and  per- 
mitting It  to  pass  along  from  term  to  term, 
two  years  might  elapse,  and  then  the  Insured 
lose  her  right  of  action  entirely.  If  the  plea 
be  sustained  attet  the  lapse  of  two  years 
following  the  fire,  and  the  cause  then  dis- 
missed, a  new  suit  would  thai  be  barred.  It 
is  evident  that  this  plea  in  abatement  should 
be  handled  by  the  court  in  strict  compliance 
with  the  statutes  and  court  rules  covering 
pleas  in  abatement  Otbawlse^  gross  In- 
justice would  result 

[8]  But,  whether  a  plea  in  abatement  or 
notf  we  thinh  this  provision  ot  tba  poUqy 
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cannot  affect  0w  jAght  of  ttae  bunured  to  »• 
oorer  nnlesa  the  violated  an  attonpt  on  the 
part  of  the  Insurance  company  to  reasonably 
mforce  It  In  constmlnc  this  provision,  we 
are  In  hearty  accord  with  the  opinion  of  the 
Court  of  Appeals  of  New  YoA  State,  la  the 
case  of  Porter  v.  Ins.  Co.,  101  N.  Y.  S04,  SS 
N.  a  641,  62  I/.  R.  A.  424.  In  that  case,  In 
construing  tbla  same  proTlalon,  Uie  court  con- 
cludes as  follows: 

"Finally,  it  should  b«  noted  that  the  condition 
alleged  to  have  been  violated  in  this  case  ap- 
plied only  sfter  the  capital  fact  of  a  loss.  Tha 
object  of  tha  provision  was  to  prescribe  the 
manner  in  which  an  accrued  loss  was  to  be 
adjusted  and  ascertained.  The  liability  of  the 
defendant  having  become  flxed  by  the  happening 
of  the  event,  npon  which  the  contract  was  to 
matore,  eonditiona  which  prescribe  methods  and 
fomaUttes  for  ascertaining  the  extent  of  ft  or 
for  adjusting  it,  are  not  to  be  snhjeeted  to  any 
narrow  or  tedmical  coostmctlon,  bnt  eonstmed 
liberally  in  favor  of  the  insured," 


We  think  that,  nnder  the  express  terms  of 
this  provision,  before  the  Insured  la  nnder 
any  duty  to  submit  to  such  an  examlnatlMi, 
the  insurance  company  must  fix  a  reasonable 
time  and  place  therefor.  But,  if  the  provi- 
sion does  not  expressly  so  require,  then  it 
should  be  so  construed.  In  passing  upon  a 
provision  of  a  similar  nature,  the  Supreme 
Court  of  Minnesota  concurs  in  our  view. 
See  Johnson  v.  Ins.  Co.,  129  Minn  18.  151 
N.  W.  4fl3.  L.  B.  A.  leiGF,  1149,  Ann.  Cas. 
1916A,  154.  In  fact,  the  Court  of  GivU  Ap- 
peals, In  its  opinion  in  this  case,  does  not 
seem  to  take  Issue  with  us, 

[I]  Tb6  jury  did  find  that  the  insured 
knowingly  refused  to  submit  herself  to  the 
examination  on  Jannary  8,  1918.  Bnt  they 
^cpressly  fonnd,  also,  that  the  time  set  was 
unreasonable.  In  order  to  avoid  the  effect 
of  that  flndii^  the  Court  of  Civil  Appeals 
held  that  the  Issue  was  not  authorised  by 
the  pleadings  or  supported  by  the  testimony, 
and  reversed  and  rendered  the  Judgment  of 
the  district  court.  Our  answer  to  said  views 
of  the  Court  of  Civil  Appeals  is: 

In  the  first  place,  we  tldnk  before  the  In- 
sn ranee  company  can  Impose  any  obligation 
vptm  the  insured  in  this  connection.  It  must 
plead  Its  defense  and  prove  It  It  did  plead 
the  provMon  of  the  policy.  As  we  view  it, 
it  could  not  dlsdiai^  Its  burdra  of  proof  In 
eatabllshlng  said  defense,  until  It  had  shown 
the  Jury  that  the  time  and  place  fixed  were 
reasonable.  In  other  words,  the  burden  qf 
Ideading  and  proof  In  this  particular  matter 
was  with  ttae  InsDnmce  company. 

[7]  Was  0Le  Jury  Jnstlfled,  und^  the  fiacts 
In  evidence,  ha  finding  tfaat  tbe  time  fixed  for 
the  eramliistion  was  unreasoDablef  We 
think  they  were  amply  jnstlfled  tai  so  finding. 
What  are  the  fiicta  in  this  conneetioD,  eon- 
stmed tai  ttae  stnmgest  Ugbt  tor  ttae  insur- 


ance eramany?  me  demnd  Mrrad  upon 
insured  was  as  foUowa: 

"Jan.  S, 

"Hra.  Julia  C.  Humphrey,  n4e  Peehlea,  Gsl- 
resttn,  Texas— Dear  Madam:  Ton  are  heicliy 
demai^ed  to  vpear  at  Charies  Neynaber  a  No- 
tary Pnblie  Office  221-22nd  Street,  Oalvesbn 
Texas  at  2:80  p.  m.  of  this  date  and  there  sob* 
mit  to  examinatiou  under  oath  relative  to  a  fire 
and  the  alleged  damage  caused  by  said  fire  to 
the  property  insured  nnder  poUtv  No.  6606S 
of  the  National  Tin  Insurance  Oow  «f  Hart- 
ford, Conn. 

"The  aaid  fire  is  reported  to  have  occurred  m 
Jan.  1, 1916t  hi  the  house  located  at  Ave- 
nne  G. 

"TUm  demand  la  made  In  aeeordanee  wMi  tin 
above  named  and  numbered  policy  and  I  woidd 
partlcolaily  call  your  attention  to  lines  81  to 
indnsive. 

''[Signed]  National  Union  Fire  Ina.  Oft, 

"By  Sam  Bucklew." 

Lines  81  to  86  of  the  policy  referred  to  are 
set  out  in  the  provision  of  the  policy  under 
discussion  and  includes  the  duty  of  bringing 
to  the  examination  all  books  of  acconnt,  bills. 
Invoices,  and  other  voncheta,  etc. 

It  is  somewhat  difficult  to  determine  from 
the  record  Just  when  this  notice  was  actually 
delivered  to  Insured.  Neynaber,  the  insnro's 
notary,  said  It  was  delivered  on  Monday  or 
Tuesday  just  after  the  fire,  and  the  Insured 
agreed  to  come  for  the  examination  ttae  next 
day  after  notice  was  delivered.  Bucklew, 
the  adjuster  of  the  company,  taetifled  he 
gave  her  this  notice  on  Sunday  aft^aoon 
about  4  o'clock,  and  that  the  insured  refused 
to  appear  at  the  time  he  had  fixed,  but  told 
him  she  would  meet  him  at  ttae  ofllce  ot  her 
attorney  <m  Monday  morning.  It  la  not  e»- 
sentlal  to  settle  these  ccmfilcts  in  the  testi- 
mony. The  law  of  Texas  imposed  no  duty 
up<m  the  insured  to  take  any  steps  until 
Monday  morning  In  her  pr^aration  to  com- 
ply with  this  demand.  The  law  justly  recog- 
nises the  right  of  our  peoi^e  to  rest  <m  Sun- 
day. The  adjuster  himself  knew  thla,  for  he 
says  he  dated  the  notice  on  Uuiday.  tlie  day 
following,  so  he  would  be  sue  it  was  In  I^al 
form. 

So,  let  ns  see  the  situation  as  it  orafhmt- 
ed  the  insured  on  Monday  morning.  Jannair 
3.  She  was  retiuired  to  appear  for  the  ecam- 
Inatlon  at  2:80  p.  m.  that  day.  As  a  vrmaan 
who  had  just  lost  her  home  and  nearty  aU 
her  clothes,  she  probably  taad  other  mgeat 
duttefl  that  shortly  after  Oaa  fire.  Aside  trtm 
thoae  facta,  however,  Itae  notice  Itself  r^ 
quired  that  she  bring  books  <tf  aeoount  1b- 
rolces  and  voudl^rs  covering  the  lost  prop- 
erty. The  Jury  mii^t  well  have  fbnnd  It  ta- 
possible  for  her  to  taave  dme  Uiis  In  half  a 
day.  The  property  consisted  of  furniture 
and  taoosetaold  goods  In  generat  It  takes 
time  to  get  up  taiToloes  of  ttie  nnmerovs  ar^ 
tides  Involved  in  piupeily  of  Oils  eharaetter. 

tl]  Again,  tte  pRMf  Aonn  stae  vanted  te 
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eonuDlt  lier  atbomtj.  Kie  hid  a  rigbt  to  do 
this.  In  our  yienr,  it  wtt  her  prlTllege  to 
have  him  presont  at  Om  ezamtutkm.  Tbe 
proTifllw  does  not  specUjr  a  priTato  exami- 
nation. We  are  in  fall  armpathy  with  the 
Tlew  annocnced  by  the  Court  of  Ai^peals  m 
Bfiaaonrl'tai  the  caae  ffiC  Tbomas  t.  bmiranoa 
Co..  47  Ha  An^  169.  ISie  court  ttiere  says: 

"When  insamce  companieB  proceed  to  take 
these  examinations,  it  Is  tantamoant  to  a  dec- 
laration of  intention  to  contest  the  daim,  and 
it  would  seem  the  part  of  prudence  that  the  as- 
snred  bare  his  attorney  at  hand  when  aaything 
BO  important  Is  being  done.  To  deny  so  rea- 
sonable a  reoneat  bears  the  appearance  of  an 
atteiapt  to  take  an  nndae  advantsge  of 
pWntUf  in  a 'secret  examination,  or  an  eifort  to 
numnfactare  a  mere  technical  defenae  for  this 
It  cannot  be  allowed  to  saoeeed." 


That  she  did  not  have  time  to  gather  the 
data  required  by  the  Insurance  company  and 
arrange  with  ber  own  counsel  before  2:80  pl 
m.  that  day  seems  to  ns  almost  an  inevitable 
conclusion.  Certainly,  the  Jury  was  folly 
Justified  in  finding  the  time  fixed  unreason- 
able. That  being  true,  the  Insured,  as  before 
stated,  owed  no  duty  to  respond  to  the  de- 
mand, and  this  provision  cannot  avail  the 
company  anything  in  this  instance.  We  think 
the  Court  of  Civil  Appeals  erred  in  Ignoring 
this  finding  of  the  Jury  and  rmdering  Judg- 
ment against  the  insured. 

[t]  But,  even  if  the  tine  fixed  for  the  ex- 
amination bad  been  reasonable,  she  could 
have  refused  to  comply,  and  later  tendwed 
hwsdf  to  the  company.  Thnt  would  have 
been  a  ctMnpllance  with  the  [woTislons  of  the 
policy,  in  our  Judgmmt.  We  are  sustained  In 
this  view  by  the  Circuit  Court  of  Appeals  bf 
the  United  States  In  the  case  of  Insurance 
Co.  T.  Boee.  228  Fed.  290,  142  C.  G.  A.  582. 
Justice  Woc^ley  affirmed  the  Judgment  of  the 
lower  court  for  the  Insured,  and  spoke  as 
followa  In  this  eonnectloit: 

court  correctly  charged  that  the  insured 
was  required  to  submit  himself  and  his  papers 
to  examination  as  a  coDdidon  precedent  to  a 
right  of  action  on  the  poUc7.  It  appears  that  In 
Nov«nber,  1912,  the  insured  snbmltted  him- 
sdf  and  his  papers  to  examination,  but  in  De- 
cember, 1912,  he  withdraw  himself  and  his  pa- 
pers from  examination.  As  hdd  by  the  learned 
trial  Judge,  the  deelination  to  submit  to  fur- 
ther examination  arrested  the  performance  of 
the  condition  precedent  required  of  the  insured, 
and  if  nothing  farther  had  been  done,  no  right 
of  action  would  have  accrued  to  him.  Bat  in 
February  following,  the  Insured,  contemplating 
suit,  receded  from  this  position  and  openly  of- 
fered to  submit  himsdf  tnd  Us  papers  to  ex- 
aminattoB." 


The  nndivitited  facta  In  this  case  ahow 
that,  while  the  insured  failed  to  appear  at 
the  time  set  on  the  afternoon  <tf  January  8. 


she  did  tender  herself  to  Neynaber  on  Wed- 
nesday, January  6,  Just  two  da^  later.  He 
sent  her  to  Misa  Dau,  saying  she  was  the  one 
to  examine  her.  The  Insured  submitted  to 
an  examinatfam  by  the  representatlTe  of  the 
state  flie  marshal  of  Texas  at  that  time. 
We  say  that  these  facta  are  nndispated. 
They  are  testified  to  by  the  insured,  by  one 
of  lier  attorneys^  and  by  Miss  Dan.  Ney- 
mtber  said  he  would  not  deny  It  80^  it  ap- 
pears that  very  quickly  after  the  time  fixed 
by  the  ocMttpany,  she  did  go  to  Che  Tery  office 
It  had  deelgnated  and  tend^ed  herself  to  the 
very  notary  and  8tenograpb«  It  had  anploy- 
ed  for  this  work.  If  these  agents  of  the 
company  did  not  then  conduct  the  examina- 
tion the  company  destied,  fli^  dunild,  at 
least,  have  notified  their  principal  of  her  offer 
to  sulnnlt  to  the  examlnatlin.  If  they  had 
done  that,  it  would  thai  have  become  the 
duty  of  die  eompany  to  make  an  dEort  to 
fix  anothw  date  for  the  ezuninatlim.  If  Its 
agents  failed  la  the  performance  of  their 
duty,  the  insurance  company  cannot  oon- 
plaio. 

The  Jury  found  that  the  Insurance  com- 
pany never  attempted  to  fix  another  date  for 
an  examination.  Ctmsequently,  there  Is  no 
merit,  as  we  Tlew  It,  In  the  d^ense  pleaded. 

Tlie  Insured  oontoids  that  her  appearance 
and  testimony  upon  the  first  tilal  was  a 
cconidlance  with  this  provision,  and  tliat  the 
suit  could  be  sustained  hy  the  ttme  of  the 
seccmd  trIaL  We  do  not  think  It  necessary  to 
pass  asHni  this  point.  We  wiU  say.  In  passlnA 
that  we  find  no  evidence  In  the  record  show* 
Ing  any  effort  on  the  part  of  the  insured  to 
conceal  any  infmmation.  On  the  very  morn- 
ing of  the  fire,  she  had  the  company's  agent 
meet,  her  at  the  scene  of  the  fire  and  talked 
with  him  freely.  She  and  her  attorney  both 
discussed  the  matter  fully  with  the  adjuster. 
Her  attorney  visited  the  scoie  of  the  fire 
with  the  latter  on  January  8.  Two  days  lat- 
er She  offered  herself  for  rumination  to  the 
agents  the  company  had  designated.  She  did 
submit  to  an  examination  conducted  by  an 
agent  of  the  sUte  fire  marshal  of  Texaa  It 
seems  that  sbe  testified  on  the  first  trial  of 
this  cause  in  the  district  court  Conseguoit- 
ly,  long  before  the  final  trial,  fbe  company 
should  have  had  all  the  information  it  de- 
sired. Certainly,  it  oould  have  had  It  by  the 
exercise  of  reasonable  diligence.  We  find  It 
difficult  to  escape  the  conclu^on  that  the  In- 
surance company  was  more  desirous  of  pre- 
serving its  defense  than  of  ascOTtaining  the 
information  It  alleged  It  desired.  It  occurs 
to  us  that  the  Judgment  ot  the  Court  of  Civil 
Appeals  would  work  a  very  grave  Injustice. 

For  the  many  reasons  discussed,  we  think 
the  Court  of  Civil  Appeals  erred  in  reversing 
and  r^idering  the  Judgment  of  the  trial 
court  As  we  view  It,  the  latter  court  en- 
tered the  only  proper  Judgment. 

Ther^ore^  we  recommoid  that  the  Jndg- 
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ment  of  tiie  Court  of  CItII  Appeals  be  re- 
versed, and  that  of  Qie  dlsMct  court  affirmed. 

FHILMPS,  O.  J.  The  Judgmrait  reoom- 
mended  in  tbe  report  of  the  Commission  of 
ideals  is  adopted,  and  will  be  entered  as 
the  Judgment  ct  tbe  Supreme  Court. 


TEXAS  EMPLOYERS'  INS.  ASS'N.V.  BDU- 
DREAUX  at  al.    (Na.  234-3417.) 

(Commission  <a  Appeali  of  Texas,  Section  A. 
June  1,  1921.) 

1.  Master  and  servant  «o386(S)— SUtntas  af 
dasoaat  looked  ta  la  apportloalRi  oonpeasa- 

tlon  among  dependants. 

The  fltatates  of  descent  and  distribution 
(Rer.  St  1911,  arti.  2460,  2462)  mast  he  look- 
ed to  for  a  rule  hj  which  to  apportion  compen- 
sation among  dependeDts  for  tbe  death  of  a 
Bervant  under  tbe  Workmen's  Compensation 
Act,  pt  1,  I  8a.  as  added  hj  Laws  1917.  c. 
103  (Vernon's  Ann.  CSt.  St  Snpp.  1918.  art. 
6246-16). 

2.  Constitutional  law  <&s>70( 3)— Courts  not 
ooneerned  with  wlidorn  of  legislative  enact- 
ment. 

Tbe  courtB  are  not  concerned  with  the  wis- 
dom of  the  plan  adopted  by  the  Lcfnslature  in 
apportioning  compensation  under  tbe  Work- 
men's Compensation  Act,  as  amended  by  Lawa 

1917,  c.  103  (yernon*8  Ann.  Oir.  St  Sapp.  ISIB, 
arts.  6246-1-6246-01),  to  the  dependenta  of 
a  deceaaed  serrant 

3.  Master  and  servant  «=s>388— Compaasatlon 
for  death  payable  directly  to  dependents. 

Compensation  awarded  under  the  Work- 
men's Compensation  Act  as  amended  by  .Laws 
1017,  c.  108  (Vernon's  Ann.  Or.  St  Sopp. 

1918.  arts.  6246-1-6246-01),  for  deatii  of  a 
aervant  is  neither  tbe  community  nor  aeparate 
proper^  of  the  deceased,  and  does  not  pass  to 
the  estate  of  the  deceased  to  be  administered 
upon,  but  in  payable  directly  to  those  to  whom 
It  is  awarded. 

A.  Master  and  aarvaat  «=sa386(l)-4;onpeBsa- 
tloB  for  death  arises  out  of  contraotnal  rela* 
tloB  and  Is  In  lieu  of  damages. 

Compensation  for  death  of  employ^  noder 
the  Workmen's  Compensation  Act,  as  amended 
by  Laws  1917,  c.  103  (Vernon's  Ann.  Civ.  St. 
Supp.  1918,  arts.  5246—1-6246—01),  at-isea  out 
of  tiie  contractual  relation  between  tbe  em- 
plbyer  and  the  deceased  employ^,  and  is  in 
sabstitution  for  damages  ordinarily  recovered 
by  statute  becanse  of  the  death  of  the  em- 
p]oy£  due  to  tbe  negligence  of  the  employer. 

6,  Master  aod  servant  <^386( 5)— Compensa- 
tion for  death  dlstrlbnted  as  oonmantty  prop- 
erty. 

Where  husband  and  father  Is  killed  in  an 
accident  compensation  under  tbe  Workmen's 
Compensation  Act,  as  amended  by  liawa  1917, 
e:  103  (Vernon's  Ann.  Cir.  St  Supp.  1918, 
arts.  6240— 1-6246— SI),  partakes  more  nearly 


of  commonity  than  of  separate  property,  and 
should  be  distributed  according  to  the  statate 
of  descent  and  distributkm  applicable  in  dis- 
tributing community  property,  one-half  going 
to  the  wife  and  one-half  to  the  children,  under 
Rev.  St  19U,  art  2469. 

6.  Maater  aM  servant  «s»4l8(6)— Ceart's  flnd- 
(ngs  SB  qaeatlMi  af  lamp  sam  eonpeaaatlOB 

reviewahlo. 
District  court's  findings  upon  questittn  of 
whether  judgment  in  a  compensation  proceed- 
ing should  be  rendered  in  a  lump  sum  are  find- 
ings ot  fsct  and  subject  to  be  review^  on  ap- 
peal  to  the  Oourt  of  Civil  Anwals  the  aame  as 
other  fact  Easaea  are  auhject  to  review,  nndcr 
Workmen's  Compensatira  Act  as  amended  by 
Laws  1917.  c  106,  pt.  1,  H  16,  IS,  and  part  2. 
i  6  (Vemon'a  Ann.  Civ.  St  Supp.  1018,  arts. 
62i6-88,  6246-87,  6246-M). 

Error  to  Court  of  Civil  Ajqpeala  of  Ninth 
Supreme  Judicial  Dlstrtct 

Proceedings  under  the  Workmen's  Com- 
pensation Act  by  Mrs.  Begina  Boudreaoz  to 
obtain  compensation  toe  tbe  death  of  her 
husband,  oroosed  by  the  Gulf  Production 
Company,  subscriber,  and  the  Texaa  Employ- 
crs*  Insurance  Association.  From  a  jodfi^ 
ment  of  the  Court  oC  OMi  Appeals  (218  8. 
W.  674)  affirming  an  award  at  compensation, 
the  Inauranoe  Association  brlnga  error. 
Judgmrat  of  Court  of  Civil  Appeal!  revers- 
ed, and  cause  remanded  to  that  court  for  a 
review  of  flndinga  and  the  conclusion  of  trial 
court  with  respect  to  whether  case  was  one 
callbig  for  a  lump  sum  award  and  for  fur- 
ther orders. 

Harry  P.  Ilawther,  of  Dallaa*  for  pi^iiififf 

In  error. 

Crook,  Lord.  X<awhon  te  Ney,  of  Beaum<mt, 
and  Oremilllon  A  Smith,  oC  CMwley,  La.,  for 
defendanta  tai  enror. 

TAYLOR,  P.  J.  fttie  Chilf  Production  Com- 
pany was  a  Bdtmcrlber  fo  the  ETmployers' 
Liability  Act,  as  amended  In  1917  (Acts  1017. 
c.  103  rVemon'B  Ann.  Civ.  St.  Supp.  19is. 
S§  5246—1-6246—01]),  and  carried  a  policy 
of  Insurance  with  the  Texas  Employers'  In- 
surance Association.  Israel  Boudreaux  was 
in  the  employ  of  the  production  company  and 
was  covered  by  tbe  policy.  Boudreauz  sus- 
tained Injuries  while  so  employed  irhicb  re- 
sulted In  his  death.  The  deceased  left  sur- 
viving him  a  wife  and  Hiree  <!hildren,  two 
of  whom  were  minors.  The  other  was  a 
married  daughter,  neither  a  minor  nor  de- 
pendent upon  the  father  for  support. 

The  Industrial  Act^doit  Board  found  that 
the  wif6  and  two  minor  children  were  enti- 
tled to  z«cetv«  aa  compensation  under  the 
act  fiw  we^ly  sum  of  $11.15 ;  that  tbe  at- 
torneys represCTtlng  the  beneficiaries  were 
entitled  to  receive  for  their  services  16  per 
cent,  ot  tte  first  $1,000  to  be  paid  tbe  benefi- 
ciaries by  the  Insurance  assochitUni  and  10 
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per  cent  of  the  remainder.  TiK  Board  tur* 
ther  found  that  the  amounts  to  be  paid  both 
the  boae&ciatles  and  the  attorneys  shotdd 
be  paid  In  weekly  Inotalmuits  as  they  ac- 
crued. An  award  was  made  by  the  Board 
In  arawrdance  with  the  findings. 

The  Insurance  assodatltm,  plaintiff  In  er- 
ror.  brouglit  this  salt  to  set  aside  the  award 
of  the  Board.  Trial  was  before  the  court 
without  a  Jury,  and  resulted,  In  part,  In  the 
court's  setting  aside  the  award.  Judgment 
was  rendered,  however,  against  the  associa- 
tion; but  the  award,  Instead  ct  being  made 
payable  In  wedEly  benefltS)  was  made  pay* 
able  in  a  lump  aum,  on  the  ground  that  the 
case  was  a  special  one  In  which  manifest 
hardship  and  injustice  would  result  unless 
the  compensation  was  required  to  be  so  paid. 

The  Judgment  was  for  93,446.75,  one-third 
to  be  paid  the  attorneys  representing  the 
benefldatles,  and  two-thirds  to  be  paid  the 
beneficiaries.  Under  the  terms  of  the  de- 
cree one  half  at  the  amount  awarded  the 
banefldaries  was  made  payable  to  the  widow 
ot  ae  decaued,  and  the  other  half,  to  the 
two  minor  dklldien  In  eqnal  parts. 

niera  were  two  assignmente  of  wror  in 
tbe  Oonrt  <tf  GItH  Ai^ieals;  First,  that  the 
trial  court  erred  In  adjudging  the  case  a 
special  one  where  liardEAiIp  woul^.  result 
from  paying  the  compensation  in  weekly  In- 
stalments rather  than  In  a  lump  sum ;  sec- 
ond, that  the  court  ured  in  distributing  the 
amoant  awarded  12ie  wife  and  minor  chil- 
dnn  In  tb»  piaipnrUon  of  one-halt  to  the 
wife  and  one-fourth  eadi  to  the  two  chil- 
dren, rather  than  equally  amtmg  the  three. 

The  Court  of  €M\  Appeals  overruled  the 
aaslgmnents,  tmdar  flie  view  ttat  the  oom- 
poosatlon  a^rarded  defmdants  In  error  was 
dlstrlbnted  as  required  by  the  terms  of  Ote 
act;  and  under  the  further  view  that  thB 
findings  and  conclusions  of  pxe  trial  Judge 
MB  to  whether  compensation  sliould  be  paid 
ht  a  lump  snm  were  final  and  condnslve,  and 
not  suMect  to  be  reviewed  on  ai^ieal.  218 
S.  W.  074. 

The  asslgnmento  of  error  contained  In  the 
application  for  the  writ  are  that  the  Court 
of  Civil  Appeals  erred  in  ovwnillng  the  aft* 
'  signments  set  out,  substantially,  above. 

Plaintiff  in  error  p(HntB  out,  In  connection 
with  Its  contritions  made  under  the  assign- 
ment relating  to  the  distribution  of  compen- 
sation, that  title  to  the  compensation  does 
not  come  to  the  beneficiaries  by  Inheritance 
from  tbe  deceased,  but  vests  In  them  orig- 
inally; Hiat  the  act  names  the  beneficiaries 
and  provides  that  ttiey  almie  shall  receive 
CMttpenaatlon ;  that  no  provision  la  made  In 
the  act  for  Qie  payment  of  a  greater  propor- 
tion of  compensation  to  one  beneficiary  llian 
to  the  other:  that  the  act  makes  no  refer- 
ence to  either  separafe  or  community  prop- 
erty  or  to  different  degrees  of  relationship 
to  the  deceased,  or  to  the  whole  blood  or  half 
blood,  or  to  bastards,  stach  as  la  made  In  the 


stakntea  of  descent  and  dlafrUnUlon;  tbait 
it  Indndes  among  the  bmefidarles  named 
st^motbers,  who  are  not  named  In  those 
statutes;  and  Insists  that  1^  reason  of  the 
matters  pointed  out  the  compensatlm  award- 
ed the  beneficiaries  should  be  dlstrUnited 
among  them  equally. 

Die  effect  ot  the  contention  made  is  tu 
place  an  unwarranted  limitation  upon  the 
office  of  the  statutes  of  descent  and  distribu- 
tion In  the  administration  of  the  act.  It  Is 
true  that  the  provision  of  the  act  naming 
the  classes  of  boiefidaries  both  modifies  and 
limits  the  operation  of  the  statutes,  but  to 
such  extent  only  as  arises  from  the  foct  that 
not  all  of  those  designated  as  heirs  in  the 
statutes  are  designated  as  beneficiaries  un< 
der  the  act,  and  frmn  the  further  fact  that 
one  class,  stepmothers,  Is  designated  by  die 
act  that  la  not  named  in  the  statutes. 

In  the  original  draft  of  section  8a,  beaides 
the  surviving  husband  and  wife,  only  depend- 
ent parents,  dependent  children,  and  depend- 
ent brothers  and  sisters  of  the  deceased  en^- 
ployd  were  designated  as  beneficiaries.  By 
amendment  adopted  while  the  section  was 
under  omslderation,  two  other  classes  of 
beneflciariee  were  added,  dependent  grand- 
parents and  dependent  ateBsaoOnm.  Houae 
Journal,  8Sth  Legtdatnre,  p.  1062. 

[1,1]  It  la  not  Becesaary  to  decMe  mbat 
the  proper  rtfle  of  dlatrUmtliHi  would  be  In  a 
case  In  wtddi  a  stepmother  la  daimant  as  a 
boiefldary.  Suffice  It  to  say  In  this  eaae 
that  the  amendmoit,  merely  adding,  aa  It 
does,  a  class  at  beneficiaries  not  known  to 
the  Inheritance  statutes,  did  not  have  the 
dfect  of  changli^  the  original  plan  of  the 
act  with  respect  to  tlie  dUlstelbutUm  of  oom- 
pMuatlai.  Whether  the  beneflcUriea  des- 
ignated stand  In  different  degrees  rela- 
tionship to  the  deceased  employ^  or  wheth- 
er some  be  ot  whole  and  some  of  the  half 
blood)  or  whether  the  benefidarlea  are  Iden- 
tical with  tJie  bdrs  of  the  deceased  employ^, 
the  statutes  of  descent  and  distribution  must 
be  looked  to  for  a  rule  which  to  apportion 
tb»  compensation.  The  courts  are  not  c<m- 
cemed  with  the  wisdom  of  the  plan.  Xo 
other  is  ^vlded  by  the  act,  and  no  modifica- 
tion of  Ute  full  operation  of  the  statutes  as 
rules  of  apportionment  Is  warranted  the 
provisions  of  the  act,  other  tlian  the 'modifi- 
cation Incident  to  the  designation  of  classes 
of  beneficiaries  not  Identical  with  the  class- 
es of  heirs  designated  In  the  statutes. 

The  bmefldaries  to  whom  the  compensa- 
tion was  awarded  In  this  case  are  the  sur- 
viving widow  and  two  minor  children  of  the 
deceased.  As  the  wife  and  children  (In  the 
event  they  were  the  only  survivors  of'  the 
fattier)  would  take  as  belra  and  distribu- 
tees under  the  statutes,  so  do  they  partake 
as  beneficiaries  of  the  compensation  award- 
ed. The  ext^t  of  the  modification  of  the 
inheritance  rule  In  this  case  Is  that  the  mar- 
ried daughter,  an  h^  of  the  deceased  under' 
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0M  statotBS,  da«i  not  parteke  of  tho  mat- 
powtlMi,  not  btlnc  diolcnnted  a  tienoaetery 
b7  the  act 

[I]  nu  statutes  of  dflseant  and  dlstrllm- 
doD  fiuuiabed  ana  role  for  dlstrUnitlng  Oie 
commnni^  estate  of  a  deceased  hnaband  to 
bis  sonirlng  wife  and  diUdren,  and  anotber 
for  distributing  among  tbem  his  separate 
estate.  Artldes  2468  and  2402.  B.  S.  1911. 
ThB  otnnpeauation  avnrded  In  tills  esse  Is 
neither  the  community  nor  sQiaxate  property 
of  tbe  deceased.  It  does  "nirt  pass  to  ttie  e»- 
tate  of  tlie  deceased  to  be  adnalnistsxed 
on,"  but  la  payable  directly  to  those  to  wbom 
It  Is  awarded. 

Some  dUScalty  arises,  tbn^we,  In  deter- 
mining whldi  statate  la  arollcable  as  a  mis 
of  dlstrlbntlon  In  tfaU  caae.  If  ttae  stetute 
relating  to  the  distribution  of  community 
property  Is  to  be  applied,  tbe  apportlOttnMnt 
Aoold  be  one-balf  to  die  sorttrlng  wife  and 
one-fburth  each  to  tbe  two  minor  dilldren ; 
if  tbe  statute  relatlns  to  the  dlstrlbntioik  of 
ttae  separate  property  la  to  be  applied,  the 
appnrtlonm^t  should  be  made  equally,  one- 
thlN  to  the  wife  and  on&thlrd  each  to  the 
two  children. 

[4, 1]  The  coDpensatlon  prorlded  by  tbe 
act  arises  out  of  the  contractual  relation  be- 
tween tbe  emplf^er  and  the  deceased  wi' 
pl<^.  When  awarded  for  death  of  the  em- 
ployd,  It  Is  In  snbetitutton  to*  damages  ordi- 
narily recovered  bs  statute  because  of  the 
death  of  the  emplt^^  due  to  the  negligence 
of  the  cnipl<^r.  Mlddleton  ▼.  Texas  Power 
&  Ught  Co.,  106  Tex.  96,  180  8.  W.  566.  It 
Is  measured  by  the  cnrrent  wages  of  the  de* 
ceased,  and  is  to  all  practical  purposes  to 
supply  to  his  beneficiaries  the  means  of  sup- 
port which  were  afforded  by  his  wages  prior 
to  his  death.  Its  payment  Is  prorided  for 
"from  weel£  to  week  as  it  accrues,"  except 
in  special  cases.  The  right  of  the  deceased 
to  have  compensation  paid  his  beneficiaries 
in  case  of  his  death  was  acquired  by  him  dur^ 
ing  corerture.  His  wages  flowing  from  his 
contract  of  employment  under  which  he  was 
working  at  the  time  of  his  death  were  com- 
munity property.  The  compensation  meas- 
ured by  his  community  wages  and  having 
its  source,  as  It  were,  in  the  same  contract  of 
employment,  partake  more  nearly  of  the  na- 
ture of  community  than  of  s^arate  proper- 
ty; and  It  should  be  distributed,  in  our  opin- 
ion, according  to  the  statute  of  descent  and 
distribution  applicable  In  distributing  com- 
munity property.  Under  this  statate  the  ap- 
portionment provided  Is  one-half  to  the  wife 
and  one-half  to  the  <AlMren.  Article  2469, 
E.  S.  1911.  Only  two  of  the  children  being 
beneficiaries, .  the  proportion  should  be,  as 
between  the  wife  and  children,  one-half  to 
the  former  and  one-fourth  each  to  the  latter. 

The  conclusion  that  this  apportionment  of 
ttie  c(»npeD8atIon  should  be  made  was  reach- 
ed by  the  Industrial  Accident  Board,  the 


trial  court,  and  the  Oonrt  of  CM  Appeals, 
and  we  concur  theraltt. 

C<]  The  Court  of  OMl  Appeals  dSd  not  le- 
vlew  tbe  evidence  toncblng  the  question  of 
whether  Jidlffmait  durald  bava  been  raidav- 
ed  in  a  lump  anm,  bdng  of  (KKtnion  that  ttie 
trial  court's  i^nMng^  upon  tills  question  were 
final,  and  not  anbject  to  be  wtewod  on  ap- 
peaL  This  holding  is  the  basis  of  com- 
plaint made  In  the  remaining  awlgnrnfiit  vt 
error. 

Were  the  findings  of  the  trial  oonrt  -with 
respect  to  wbettier  0ie  case  was  one  calling 
for  a  Innqp  sum  setOemait  subject  to  review 
by  tbe  Oonrt  of  Civil  AppealsT 

Section  18,  part  1,  of  the  act,  provides  that 
the  compensation  shall  be  paid  from  week 
to  week  as  It  aoemea,  nnlesa  the  UaUll^  of 
tbe  association  la  redeemed  as  Kovided  dss- 
where  In  the  act. 

Section  iS,  part  1,  of  the  act.  Is  aa  follows; 

"In  eases  where  death  or  total  permanent 
incapacity  results  from  an  injnry,  the  liabilitr 
of  tile  association  may  be  redeemed  by  payment 
of  a  hunp  sam  by  agreemttit  of  the  parties 
tbcrcto,  subject  to  the  approval  of  the  Indas* 
trial  Accident  Board  herdnafter  ereated.  TUa 
section  shall  b«  eonstnied  as  exdndinff  any 
other  character  of  lump  scm  settlement  save 
and  except  as  herein  specified;  provided,  how- 
ever, that  In  special  cases  where  In  the  iud(- 
ment  of  the  Board  manifest  hardship  and  in- 
jnstice  would  otherwise  result,  the  Board  may 
compel  tile  association  in  the  cases  prodded 
for  in  tU»  section  to  redeem  thetar  llabfUly  by 
payment  of  a  lump  aom  o  may  be  dctemined! 
by  fbe  Boaid.** 

The  act  provides  fnrflm  (artftda  8240— 
44,  Vernon's  Sayles*  Btatntes,  1918  SappJ 
tiut— 

"If  the  final  order  of  the  Board  is  sgainst 
tbe  association  then  the  assodation  and  not 
the  employer  slutll  bring  init  to  set  aside  said 
final  ruling  sod  dedsion  of  tbe  Board,  if  it  so 
desires,  and  tiie  court  shsll  in  either  event  de- 
temine  tiie  iasaes  in  sodi  cause  intend  of  ttie 
Board  upon  trial  de  novo  and  the  burden  ot 
proof  shall  be  upon  the  party  daimit^  compen- 
sation. In  case  of  recovery  tbe  same  sbaU  not 
exceed  the  maximum  compensation  allowed  un- 
der the  provisions  of  this  act" 

Under  the  provisions  of  the  foregoing  ar- 
ticle the  trial  court  had  authority  to  deter- 
mine the  issues  In  tbe  case.  Including  tbe  Is- 
sue as  to  whether  or  not  the  compensation 
should  be  paid  in  a  lump  sum.  This  issue  Is 
necessarily  one  of  fact.  Facts  only  could 
make  It  appear  whether  the  case  Is  a  spe- 
clal  one. 

Evidence  was  Introduced  upon  this  issue  by 
defendants  in  error.  It  Is  not  necessary  to 
to  set  It  out  ^e  trial  court  heard  the  case 
de  novo,  and  made  its  flndlngs  up<Hi  all  tbe 
Issues,  including  tbe  issue  with  respect  to  a 
lump  sum  award.  We  see  no  reason  why 
these  flndiogs  are  not  snbjeet  to  the  same 
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character  of  review  on  appeal  to  wbldi  find- 
Ings  aprai  other  fact  Issiub  are  subject  The 
Goart  at  dvll  J^ipeaU.  In  our  opliilMi,  baa 
power  to  review,  and  should  rerlew,  the  find- 
ings upon  the  laarne  ot  a  lump  enm  aettlement 
'Cboate  t.  S.  A.  &  A.  P.  By.  Go^  81  Tax.  406, 
44  S.  W.  60. 

We  reconunend  that  the  judgment  of  the 
Oonrt  of  GlTll  Ak>»1s  be  reversed,  and  that 
tibe  cause  be  remanded  to  that  court  tor  a 
review  of  the  findings  and  conoluslon  of  the 
trial  court  with  respect  to  whether  the  case 
was  one  calling  for  a  lump  sum  award,  and 
for  further  orders. 

PHUililPS,  O.  J.  The  jndgmmt  recom- 
mended in  the  report  of  the  Oommlsslon  of 
Appeals  Is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  tbe  holding  of  the  Oommls- 
alon  of  Appeals  on  Om  Questions  dlseosoed  In 
its  opinion. 


ROBERTS  V.  STATE.   (Na.  62 1 8.) 

(Court  of  Criminal  Appeals  of  Texas.  Mar  4, 
192L   Behearing  Denied  Jane  1,  1921.) 

1.  Crinlsal  law  «»5M(9)—lssBaMs  «f  aab- 
paaa  for  witsess  Is  asotbap'oase  Is  stt  airiB- 
oleat  Mifesoa  to  rei|ulra  eestlsuaaoa. 

The  issuance  of  snbjMtna  for  the  absent  wit- 
nass  in  another  eaae  a^lnst  tlie  aame  defwd- 
ant,  whidk  did  not  secnre  the  attendance  of  the 
Titness,  is  not  sufficient  diligence  to  entitle  ac- 
cused to  a  ccmtsnuance  of  the  case  on  triaL 

2.  CriBiisal  law  igi  iii5!W«)— Faiiwo  to  luae 
eenipulaery  preeesa  te  oaapM  attesiaMa  at 
witness  defeats  right  te  eastlBuaBoe. 

The  iailore  of  accused  to  avafi  himaelf  of 
the  compnlsorr  process  to  which  he  is  entitled 
to  compel  tlie  attendance  of  a  witness  in  his 
behalf  defeats  Us  right  to  a  continnance  be- 
cause of  the  absence  of  saeh  witness. 

8.  CriBlaal  law  «»60e-OB  baarisi  apprieaUea 
far  eoatiauaaoe,  ooart  aead  not  aeoapt  tsie- 
iram  atatlag  praaaaoa  at  witaeaa  osaW  aot  be 
oktalaed. 

In  mling  on  an  application  for  continuance 
because  of  the  absence  ot  a  witness,  the  court 
is  not  bound  to  accept  a  telegram  from  a  physi- 
cian that  the  witness  could  not  appear  because 
of  the  sickness  of  his  diild. 

4.  CrlMlsal  law  «s»597(l)— Tastlneny  of  ab- 
aeat  witaAs  heli  sot  shows  to  be  ef  eon- 
trelllBg  Inpartancs. 

In  a  prosecution  for  aasanlt  with  intent  to 
murder,  testimony  by  an  absent  witness  that 
defendant  was  subject  to  attacks  of  temporary 
insanity,  tbongh  relevant,  woald  not  be  of  con- 
trolling importance  to  jastify  continnance, 
where  the  wftnesa  coald  not  testify  to  defend- 
ant's mental  condition  at  the  time  9t  the  aa- 
sault,  and  other  witnesses  had  teatified  to  his 
periods  of  insanity. 


5.  HemleUe  ^I6l(8)-Prssuipttos  Md  h»» 
dea  of  pretT  as  to  smrtsl  tfsraapaawt  stataC 

In  a  preaeention  for  asaanlt  witli  Intent  to 
murder,  when  it  was  not  claimed  that  defoid- 
ant  was  permanently  or  continnoualy  inaano^ 
the  existence  of  defendant'a  mental  derange- 
ment at  the  time  he  shot  his  wiU  waa  not  a 
presumption  following  the  proof  that,  upon  oth- 
er occasions,  he  had  become  temporarily  de- 
ranged; and  It  being  conceded  tbat  his  mentsl 
derangement  was  an  exception,  it  waa  de- 
fendant's burden  to  prove  that  it  prevailed  at 
the  time  the  offense  was  committed. 

6.  Homlclis  ^179— Testlmetty  aa  to  defesd- 
aat's  demeanor  when  arrested  oenpetest  os 
Issee  ef  laaanlty. 

In  a  prosecution  for  assault  to  murder, 
where  the  defense  was  Insanity,  It  waa  not  er- 
ror to  permit  the  sheriff  to  testify  as  to  the 
demeanor  of  defendant  when  he  was  arrested. 

7.  Criminal  law  ^465— Sheriff  oaa  fftva  spls- 
loa  ef  defeadaat's  sanity,  based  ea  observa- 
tion of  dsfendaat  white  la  oastody. 

In  a  prosecotion  for  assault  to  murder, 
where  the  defense  was  insanity,  it  was  not  er- 
ror to  permit  the  sheriff  to  give  his  opinion  that 
accused  was  sane,  based  on  bis  obaervati<His 
of  aceoaed  wfaUa  in  cnstody« 

On  Motion  for  Rehearing. 

8.  Criminal  law  ^539(2) —Veluatary  testl- 
noay  by  dafsadsnt  Is  ows  behalf  ens  be  seed 
agalsat  Ma  oa  aabseqseat  trial,  ar  la  dlffer- 
eat  eaae. 

^ete  a  defendant  voluntarily  takea  the 
atand  in  Us  own  behalf*  Ua  teatimony  ia  sub- 
ject to  the  same  rulea  aa  apidy  to  other  wit- 
QCBses,  and  such  testimony  can  be  used  againat 
him  at  a  Babaequent  trial  of  the  same  case,  or 
on  the  trial  of  a  different  case  arising  from  the 
same  transaction,  even  thoo^  he  waa  not  warn- 
ed before  be  gave  the  testimony. 

Appeal  from  District  Oonrt,  Walker  Comi- 
ty; J.  A.  Flatt,  Judge. 

P.  Boberts  was  otnvlcted  of  aaaanlt 
with  intmt  to  murder,  and  lie  appeals  Af- 
firmed. 

A.  T.  McKlnney,  Jr.,  and  M.  B.  Qates,  both 
of  Huntsville,  for  appellant 

B,  H.  Hamilton,  Aaig.  Atty.  Gen.,  for  the 
State. 


MOBROW,  P.  J.  Conviction  Is  for  aaaault 
with  intent  to  murder;'  punishment  fixed  at 
confinement  in  the  penltentUi^  for  a  period 
of  eight  years. 

The  Injured  party  was  tihe  wife  of  the  ap- 
pellant. The  tragedy  ia  described  by  the 
state'a  witness,  Miss  Ethel  Sprott,  appellant's 
stepdaughter.  There  had  been  a  separation; 
at  least  the  appellant  had  been  away  from 
his  borne  for  some  days.  Upon  his  return,  he 
aaked  his  wife  if  he  could  come  back  home. 
Not  receiving  a  favorable  reply,  he  drew  his 
pistol.  The  .witness  jumped  Is  the  lap  of  her 


»FBr  otlM^  etM  MS  Mau  tople  and  KBT-MUM BBR  la  all  Key-Nambersd  Dtswu  and  Tndmt 


Digitized  by 


Google 


760 


281  SOUTHWBSrBBJf  BBFOBTBB 


moOwr,  vna  wdered  hj  Uie  ai^eUuit-to  get 
oat,  oQd,  tBlUng  to  do  so,  he  sbot  bar;  and 
upon  her  faUlns,  ber  mother  ran,  and  was 
al80  Bhot  TbB  aivellant  tbsn  shot  hlmaelf. 
Otber  witnesses,  Indudlng  app«llant^s  wife, 
gave  a  description  of  the  shooting  .which  co- 
incided with  that  of  Oie  young  woman  whom 
we  have  mentlmed. 

Upon  his  arrest,  there  .wnefOnnd  upon  the 
person  of  appellant  sereral  letters  whldi  bad 
been  written  by  blm.  One  was  to  bis  broth- 
er, one  to  bis  wiftfs  brother,  one  to  bla  tt^ 
daugbter,  and  one  to  tbe  minister.  In  these 
letters  be  expressed  afftotlon  for  his  wife, 
resratment  at  her  treatment  of  bim»  and  an 
Intention  to  kill  ber  and  omimlt  suldde.  He 
also  CMttplalned  of  mistreatment  by  bis  st^ 
daughter,  and  In  his  letter  to  bis  brother  he 
gare  minute  Information  toudilng  the  amount 
of  money  that  be  owed,  and  fbs  name  of  eac9i. 
of  bis  creditors. 

Appellant  was  eng^ed  as  a  guard  of  cm- 
Ticts  In  the  penitentiary,  and  bad  beat  so 
engaged  for  a  long  time.  He  introduced  tes- 
tlm<my  of  a  nonexpert  witness  to  tbe  effect 
that,  at  tbe  time  of  tbe  occurrence,  or  about 
that  time,  Us  mind  was  unsound.  Tb»  state's 
testlmtmy  c(Hnbated  this  theory,  and  this  was 
the  cmtroTerted  question  before  tbe  Jury. 

An  app4icatlmi  f  or  a  contlnuanee  was  made 
becense  of  absence  of  a  witness  whom  he 
expected  to  prove  acquaintance  with  the 
appellant  and  knowledge  of  his  general  con- 
duct, disposition,  and  behavior  for  18  years; 
that  when  worried  or  proroked,  his  mind  be- 
came unbalanced;  and  details  of  inddrats  In 
tbe  conduct  of  appellant  which  the  witness 
would  relate  as  a  predicate  for  his  opinion 
were  unbraced  in  the  application.  The  ap- 
plication disclosed  that  no  subpoena  had  been 
Issued  to  the  witness,  though  he  lived  In  a 
nearby  town;  that,  in  tbe  companion  case 
for  shooting  Miss  Ethel  Siwott,  the  witness 
had  been  sul^oenaed;  that  a  telein*am  from 
the  doctor  had  been  received  stating  that 
"the  son  of  the  witness  had  typhoid  fever, 
and  that  it  was  impossible  for  blm  to  come." 

[1,  2]  Diligence  to  procure  tbe  attaidance 
of  an  absent  witness  is  not  established  by 
showing  that,  in  another  case  against  the  ac- 
cused pending  in  the  same  court,  a  subpcena 
for  the  witness  had  been  Issued.  The  law 
gives  one  accused  of  crime  the  right  to  com- 
pulsory process  to  secure  the  attendance  of 
his  witnesses,  and  imposes  upon  him  the  duty 
to  cause  the  Issuance  of  such  process  where 
he  has  knowledge  of  tbe  witness  and  his 
whereabouts  within  the  state.  If,  with  such 
knowledge,  he  falls  or  refuses  to  avail  him- 
self of  the  privilege  of  issuing  process  and 
seeking  to  have  it  served,  he  is  not  in  a  po- 
sition to  demand  that  the  court  postpone  his 
case  because  of  the  absence  of  tbe  witness. 
The  precedents  upon  this  subject  are  defi- 
nite. Isham  v.  State,  49  S.  W.  C94:  Vander- 
berg  V.  State,  66  Tex.  Cr.  B.  583,  148  S.  W. 
S15;  Oyc.  <tf  La,w  &  Procedure.  toL  8,  p.  197. 


The  rsMCBS  for  tUs  rnUng  end»raccd  in  the 
prevloos  deelHlona  of  this  amrt  are  AeemaA 
■nfflct«t,  and  a  lestatenwnt  of  them  Is  un- 
neceasary. 

[I,  4]  Bren.  If  thri  dsUienoe  was  not  vant- 
Ing;  the  aboae  of  the  trial  Judge's  dSscretton. 
in  oTermllng  the  an>Ucatlon  la  not  aMiarent. 
He  was  not  bound  to  aco^  the  telegram 
fiwn  dis  doctor  as  ooncluslTO  erldHice  tliat 
tbe  attsndanoe  of  Ibe  witness  oonld  not  be 
secared  dnrlng  tbo  trial.  The  facts  derdfqn 
ed  In  tbe  trial  c€  the  case,  while  the^  rereal 
the  relerancy  of  tbe  testimony  (tf  the  absent 
witness,  disclose  that  It  was  not  ct  oontxvA* 
ling  Importance.  It  was  not  tbe  contention 
of  the-aweUuit  that  he  was  permanently  In- 
sane* or  that  he  was  suffering  firam  a  malady 
contlttiioas  la  Its  operation.  It  .went  to  tbe ' 
extmt  cmly  of  asserting  that  he  was  sabjMt 
to  recurrent  or  fitful  attacks  of  mental  de- 
rangement^ OTOsequent  upon  excitement  or 
agitation  brought  about  1^  disturbing  emo: 
tions.  The  absent  witness,  accwdlng  to  the 
application,  would  baTo  testified  to  this  got* 
era!  condltiim  of  the  appellant* a  mind,  bat 
could  not  have  testlfled  that  at  the  time  the 
ot^nm  was  committed  his  reason  vas  de- 
throned. His  testimony  drcnmstantlany 
pointed  to  ttila  conclnsioD,  and  in  this  re- 
spect waa  cumulative  of  much  other  testi- 
mony which  was  befbre  tlie  Jnry. 

[B]  7%B  cmdal  pidnt  In  the  case  was  the 
condition  of  appellant's  mind  at  the  time  he 
sbot  his  wife,  and  the  exlstoioe  of  mental 
derangement  at  that  time  .was  not  a  presnmp- 
tlon  following  the  proof  that,  upon  other  oc- 
casions, he  had  become  temporarily  deranged. 
It  being  conceded  that  mental  dwangement 
was  an  exceptim,  ft  was  app^Dant^  bordoi 
to  prove  that  It  prevailed  at  tbe  time  Qte  «f- 
foise  was  committed.  I^cbe  v.  State,  22 
Tex.  App.  279,  3  S.  W.  539,  68  Am.  Hep.  638: 
Webb  T.  State,  5  Tex.  App.  596;  Wootoi  v. 
State,  61  Tex.  Cr.  R.  428,  102  S.  W.  416: 
Hunt  v.  State,  S3  Tex.  Or.  It.  252,  26  S.  W. 
206. 

It  seems  that  the  appellant  had  testified 
on  a  former  occasion  that  he  bad  no  knowl- 
edge of  what  took  place  at  the  time  the  al- 
leged offense  was  committed.  The  bill  does 
not  make  It  plain  whether  this  occurred  up- 
on this  trial  or  of  another  case.  Assnmlng, 
however,  that  It  was  In  a  trial  of  another  case, 
there  was  no  error  In  admitting  It.  The 
rule  prevailing  in  this  state,  as  we  under- 
stand. iM  th&t  where  <xie,  upon  thp  trial  of  liis 
case,  voluntarily  becomas  a  witness,  and  tes- 
tifies to  facts  which  are  relevant  and  mate- 
rial, they  may  be  used  against  hinr  in  a  re- 
trial, or  on  the  trial  of  another  case  Involv- 
ing the  same  transaction.  Jones  v.  Stote,  61 
Tex.  Cr,  B.  610,  143  S.  W.  622;  Smith  v. 
State,  75  S.  W.  298;  Preston  v.  SUte,  41  Tex. 
Cr.  R.  300,  53  S.  W.  127,  881;  WlUlams  v. 
State,  225  S.  W.  17&  We  are,  by  appellant, 
referred  to  Somera  v.  State,  64  Tex.  Or.  B. 
476, 113  S.  W.  533, 130  Am.  St.  Bep.  901.  bat 
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It  deBla  with  a  dlfferait  question  and  Is  not 

In  point  In  this  case 

[B,  7]  There  was  no  error  in  permitting 
the  sheriff  to  describe  the  demeanor  of  the 
aniellant  at  the  time  of  his  arrest.  This  tes- 
timony was  admissible  as  bearing  upon  the 
Issue  of  insanity.  Lane  t.  State.  58  Tex.  Or. 
R.  596,  129  S.  W.  863;  Hurst  v.  State,  40 
Tex.  Or.  B.  878,  46  S.  W.  636,  50  S.  W.  719; 
Mikeska  t.  State,  79  Tex.  Or.  B.  109,  182  S. 
W.  1127.  Nor  did  the  court  err  In  permitting 
tbe  sheriff  to  give  his  opinion,  based  npon 
the  conversation  with  the  appellant  and  his 
craiduct  while  in  his  custody,  touching  his  in- 
sanity. Turner  t.  State,  61  Tex.  Or.  B.  97, 
133  S.  W.  1062;  Gannon  t.  State,  41  Tex. 
Or.  B.  467,  66  S.  W.  361;  Lane  T.  State,  59 
Tex.  Or.  B.  603, 129  S.  W.  863;  Bart  T.  State, 
88  Tex.  Or.  B,  897,  40  S.  W.  1000,  43  S.  W. 
844,  39  U  B.  A.  300,  830;  Plummer  t.  State, 
SO  Tex.  Or.  B.  495,  218  8.  W.  499. 

The  record  rereals  no  error  which  would 
authorize  a  reversal  of  tb%  Judgment  It  Is 
therefore  affirmed. 

On  Motlw  tor  Behearlng. 

HAWKINS,  J.  [S]  In  our  original  <4>lnion 
we  held  that,  where  a  defendant  voluntarily 
becomes  a  witness  In  his  own  behalf,  his 
testimony,  where  relevant  and  material,  may 
be  used  against  him  in  a  retrial  of  the  same 
case,  or  the  trial  of  another  case,  where  his 
statements  on  the  former  trial  are  pertinent 
Appellant  urges  that  we  were  in  error  In  so 
far  as  our  announcement  goes  to  the  extent 
of  permitting  the  former  testimony  of  an 
accused  to  be  reproduced  against  him  in  an 
entirely  new  case.  Upon  principle  and  rea- 
son we  do  not  tkdnk  we  fell  Into  wior  In  so 
holding. 

In  Johnson  r.  State,  39  Tex.  Or.  R.  626,  48 
S.  W.  70,  the  defendant  was  charged  with 
theft,  in  the  county  court  and  with  burglary, 
In  the  district  court.  He  entered  a  plea  of 
guilty  to  theft,  and  upon  his  trial  for  bur- 
glary his  plea  of  guilty  was  introduced 
against  him,  over  his  objection  that  he  bad 
not  been  warned  of  the  conseqnencea  at  tbe 
time  he  entered  this  plea  of  guilty  to  the 
theft  (^i^e.  It  was  held  legitimate  evl- 
dMce  on  the  trial  of  tbe  burglary  charge,  up- 
on the  theory  that  the  plea  of  guilty  In  tbe 
misdemeanor  case  was  freely  and  voluntarily 
made.  In  Collins  v.  State,  39  Tex.  Or.  B. 
441,  46  ».  W.  933,  while  defendant  was  being 
tried  the  second  time  he  was  cross-examined 
with  reference  to  a  certain  statement  made 
by  him  while  on  the  witness  stand  on  the  first 
trial  of  the  case  An  objection  was  urged  to 
the  testimony,  because  appellant  was  not 
warned  or  cautioned  under  the  statute  rela- 
tive to  confessions  before  his  evidence  was 
given  on  tbe  former  trial.  Judge  Henderson, 
In  discussing  the  questlmi,  used  the  following 
language. 

"It  is  contended  here  that  although  he  vol- 
untarily took  the  stand,  sudi  testlmmy  could 


not  be  used  adversely  to  titai.  unless  ha  had 
been  warned  b^ore  making  the  seiue,  although 
he  was  a  witneas  in  his  own  behalf.  If  this 
contention  is  right  then  the  statements  so 
made  could  not  be  used  by  the  jury  that  tried 
the  first  case,  because  be  bad  not  been  warned. 
If  the  failure  to  warn  could  be  used  to  prevent 
his  testimony  at  a  former  trial  from  being  used 
at  a  subsequent  trial,  then  the  same  reason 
wonld  predode  tts  use  at  the  first  trlaL" 

lAter  on  In  the  oiAnion,  dlscnsnng  Qie 
same  matter,  he  said : 

"A  defendant  having  taken  the  stand  in  his 
own  behalf,  it  is  presumed  that  he  does  so  after 
having  advised  with  his  counsel,  and  after  full 
knowledge  that  he  can  become  a  witness  on  his 
own  behalf;  and  that  when  he  does  so  ha  is 
to  be  treated  while  on  the  stand  as  any  other 
witness,  aad  bis  testimony  so  given  can  be 
used  against  Mm  at  any  subsequent  trial.  If 
this  were  not  bo,  he  would  testify  nnder  a 
ban,  and  not  with  that  freedom  which  the  law 
seems  to  apprehend." 

Wharton's  Criminal  Evidence  (10th  Ed.) 
p.  1371,  {  664,  discussing  tbe  anestioa  now 
under  consideration,  sa^: 

"In  tbe  earlier  cases,  confessions  under  oath 

were  generally  excluded.  The  reason  for  this 
was  that  the  'examination  of  the  prisoner  should 
be  without  oath,  and  of  the  others,  upon  oath,' 
■o  that  where  the  accused  was  examined  on 
oath  the  confession  was  rejected,  because  of  the 
illegal  manner  in  which  It  was  taken,  and  not 
merely  because  of  tbe  oath.  But  when  the  dls- 
qualificaticQB  of  the  accused  were  removed,  and 
he  was  allowed  to  become  a  witness  in  his  own 
behalf  at  his  own  election,  the  rule  ceased  whm 
the  reason  ceased.  Hence,  tbe  mere  adminis- 
tration of  an  oath  to  the  aceosed  wffl  not  render 
the  confession  involuntary;  nor  the  fact  that 
the  confeesion  was  made  nnder  oath,  as  a  wit- 
ness, or  otherwise,  in  prior  judicial  proceedings, 
if  no  compulsion  nor  undue  influence  was  used." 

If  an  accused,  not  under  arrest,  makes  a 
statement  of  a  criminative  character,  It  may 
be  used  against  blm  In  any  prosecution 
wherein  it  may  become  pertinent.  An  accused ' 
can  become  a  witness  only  by  hie  own  volunta- 
ry act;  and  when  he  thus  voluntarily  takes  the 
witness  stand,  and  under  the  sanction  of  an 
oath  speaks,  it  Is  as  any  other  witness;  and  if 
his  statements  while  testifying  become  perti- 
nent to  an  Issue  arising  in  tbe  subsequent 
trial  of  the  same  case,  or  of  another  case,  we 
can  see  no  valid  reason  why  the  state  may 
not  prove  tbe  statement  against  him.  If  A. 
were  on  trial  in  the  county  court  for  a  mis- 
demeanor, and  should  testify  that  he  was 
19  years  of  age,  and  subsequently  was  on  trial 
for  a  felony  In  the  district  court,  and,  In  an 
effort  to  secure  the  benefit  of  the  "juvenile 
law,"  should  swear  he  was  only  16  years  of 
age,  It  would  seem  illogical  and  contrary  to 
principle  to  deny  the  state  the  right  to  prove 
his  former  statement  on  that  issue.  If  B. 
should  have  testified  on  tbe  misdemeanor 
trial  that  A.  was  19,  and  then  duuige  bis 
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teBtlmcniy  on  Hie  tarUl  of  tbe  tekmy,  and 
■wear  A.  wu  only  la^  certalnl;  it  would 
not  be  qaeetloned  bat  tbat  fbe  state  could 
attack  B.  by  abowlng  bla  formw  testlnunj. 
In  principle,  we  can  wet  no  dlstlnctlot.  Wben 
A.  TOluutarlly  takes  the  witness  stand  In  his 
own  behalf,  Uie  safeguard  under  the  law  of 
"confessions"  Is  .waived  bj  him;  In  the  eyes 
of  tbe  law  he  becones  as  any  other  witness: 
k,  while  testU^rlns,  hs  makes  Inculpatory  ad- 
missions, they  may  be  prorai  against  him  in 
any  case  where  pertinent. 

The  holding  here  la  not  In  conflict  with 
Mathls  T.  State,  84  Tex.  Cr.  B.  209  U. 
W.  160.  In  that  case  a  witness,  while  tea* 
tlfylng  in  a  cItII  suit,  declined  to  answer  a 
question  because  ft  would  criminate  him. 
He  was  compelled  by  the  conrt  to  answer. 
On  .  a  aubsequCTt  trial  of  the  witness  on  a 
criminal  charge,  the  state  proved  againet  him 
his  nnwllUng  and  forced  statement.  This 
conrt  properly  held  it  was  error. 

For  the  reasons  stated,  we  adhere  to  our 
original  (pinion,  and  the  motion  for  rehear- 
ing is  overruled. 


ROBERTS  V.  STATE.   (No.  6217.) 

(Oonrt  of  Criminal  Appeals  ot  Texss.  May  2S, 

1021.) 

Crlnlsal  Isw  4c3Sg4(l>— Csnrt  held  set  wlth- 
Is  Its  dlseretlos  In  ovemillBi  applkntioa  for 
eosMssases  for  absssea  of  witsess. 

In  a  prosecution  for  assaalt  to  murder, 
where  the  defense  was  insanity,  held  not  with- 
in discretion  of  trial  Judge  to  overrule  as  ap- 
plication  for  continuance  on  aeconnt  of  absence 
•C  a  witness  on  the  question  of  insanity  whwe 
tiiere  was  snflldsnt  dillgenoe  and  absent  wit- 
ness* testimony  was  probably  true,  was  ma- 
terial, and  llk^  to  ehsnge  the  result. 

Appeal  from  District  Oouzt,  Walker  Goon- 
ty;  J.  A.  Piatt.  Juage. 

F,  H.  Roberts  wss  convicted  of  assault 
.to  murda,  and  he  appeals.  Reversed  and 
remanded. 

A.  T.  IfcKlnner.  3t^  and  M.  XL  G^es,  both 
of  HuntsvlUe^  tor  appellant. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 
State. 


llOBBOW»P.  J.  OonvtcdoBlafiiraBaaalt 
to  mnxdv  Mlas  Sthel  l^trott.  It  is  a  oai0> 
paniMi  case  to  Na  62U»  281 S.  W.  708^  against 
tbe  same  appellant,  wbwein  he  was  convicted 
for  an  assault  with  intent  to  murder  bis 
wife.  The  transaction  detailed  In  that  case 
discloses  the  facts  in  this  one. 

The  deCnse  was  Inaani^.  Tkm  flnt  ap- 
pllcatlon  for  a  oontlnusooe  on  aeooont  at 
die  abooneB  ot  tbe  wttncss  Fanott  was  im«- 
sented  and  orermled.  That  tbe  diUgenos 
appears  saffldait  was  not  cootrorated.  Tbe 
evidence  of  the  abeokt  witnees  bore  msm 
the  Ime  of  insanity,  which  issue  was  strong- 
ly supported  by  fects  and  dreonistanoee  as 
well  as  the  oplnioa  of  nonexpert  witnesses. 

In  the  companion  case  we  deeUawd  to  re- 
verse on  account  of  tbe  absence  of  tbe  aanw 
testhttoiy,  but  in  that  case  ttie  record  exdad- 
ed  any  legal  dUlgence  to  secure  his  attend- 
ance. In  the  case  before  as  that  tbe  diligence 
required  bad  been  exercised  waa  not  contest- 
ed. ThetestlnKmy  was  manifestly  material  to 
the  only  defensive  Issue  presented.  We  find 
no  basis  for  a  conclusion  that  tbe  testtmfmy 
of  the  abseit  witness  waa  not  probably  tme; 
that  Is  to  ai^*,  tboe  Is  no  aaffldoit  reaaon 
for  assuming  tbat  he  would  not  have  recited 
the  facts  set  up  In  the  application  and  glvm 
his  opinion  based  thtteoo  that  tbe  appellant 
was  at  times  Insane  to  a  degree  teodwing 
him  Inowable  at  comprehending  the  distinc- 
tion betweoi  right  and  wrong.  The  other 
evidence  in  tiie  case  rather  discredits  tbe  idea 
that  the  wltnesB  would  not  have  given  tbe 
testimony.  We  think  It  oannoo  be  said,  as 
a  matter  of  law,  that  It  would  have  had  no 
effect  upon  the  verdict  Upon  the  record, 
we  are  of  the  opinion  that  it  was  not  within 
the  dlSCTedon  of  tbe  learned  trial  Jodge  to 
overrule  the  ^q>lieatif»i,  and  that  in  the  Ugbt 
of  the  facts  dev^oped  a  new  trial  should 
liave  been  awarded.  Roberts  v.  State,  67  Tex. 
Cr.  R.  SSO,  UO  8.  W.  627;  Barlow  v.  State, 
61  Tex.  Cr.  R.  64,  1S3  &  W.  1660;  Webb  r. 
SUte,  S  Teac.  Jmp.  686. 

Upon  the  other  points  presented  the  rec- 
ord Is  in  every  essontlfll  erase  like  tbat  In 
the  companion  sase,  and  for  the  reason  there- 
in stated  are.  In  our  opinion,  without  merit 

XTpm  tbe  ground  Indicated,  tbe  Judgment 
Is  reversed,  and  tbe  cause  remanded. 


tevFor  otb«r  turn  sm  ume  topic  and  KBT-NTO BSR  In  aH  Ksr-NnmlMred  Dlcosts  and  IndexM 
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AtaGOWEN  V.  STATE. 


(N«.  62S2.) 

Jniw  1, 


(Omtft  of  Orimlnal  Appeals  of  Ttzaa. 

mi.) 

1.  Jary  «»II0(3)— AoeaMtf  Hiy  walvo  ehal- 
■•■flo  of  Jiror  Mt  komohoMtr  or  trwhtliMr. 

All  of  tlM  froimte  of  dMlloBffo  for  canM 
•tAted  in  the  statnte,  iDdodlnf  tlut  of  ftflnrt 
of  a  juror  to  be  a  boawbiddeT  ot  a  tmhoMor, 
may  be  waived  by  the  accoaed. 

2.  Jaiy  •9»IO^-Coart  nay  Mt  of  owi  MotlM 
Mt  ul4«  Jnw. 

Vhm  aoeoacd  watvea  Ua  cnmnda  of  dial- 
Uaif  for  caoae  and  aocepta  a  juror,  the  trial 
court  maj  not  <tf  hie  own  motion  stand  said 
juror  aside  and  proceed  without  him. 

3.  CrIaiHl  law  «s»lia6Vi(6)— Rovaralhio  er- 
ror for  otirt  U  atutf  atUo  aoMftad  Juror. 

In  a  homkidA  case,  it  waa  projndieial  orror 
for  the  court  of  his  own  notioa  to  stand  aside 
a.  juror,  where  accused  waived  his  fro  and  of 
duillenge. 


Appeal  from  Criminal  District  Court,  Bo- 
wie Oonntj;  P.  A.  Tomer,  Judge. 

Ool umbos  McGcwen  was  convicted  of  man- 
slausbter,  and  aiveals;  Beversed  and  re* 
manded. 

Kemes  ft  Dalby,  of  Texorkana,  for  ap- 
pellant 

B.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
States 

IfArnmOBB,  7.  Appellnnt  was  diaiged 
In  tbe  arlmlnal  district  court  of  Bowie  coun- 
ty with  the  offense  of  murder,  and  upon  his 
trial  was  found  guilty  of  manslaughter,  and 
his  punishment  fixed  at  confinement  In  the 
penitentiary  for  a  period  of  two  years. 

[1-1]  Hie  case  must  be  reversed  for  error 
which  Is  admitted  and  conffeesed  the  As* 
idstant  Attorney  GeneraL  It  appears  from 
Ull  of  exceptions  Na  1  that  the  fifth  juror 
who  was  examhied  mpon  his  Tfdr  dire  was 
asked  no  question  by  either  party  as  to 
whether  or  not  he  was  a  householder  or 
ftceluilder  In  this  state.  He  was  dnly  ac- 
cepted as  a  juror  and  was  sworn  to  t^  the 
case,  and  took  his  place  In  the  jury  box.  La- 
tet  he  infbnned  the  court  tiiat  he  was  not 
a  householder  or  a  freeholder.  '  niereupon 
the  trial  court  asked  appellant's  oransel 
what  he  desired  to  do  in  the  pronises, 
and  upon  appdlanfs  counsel  declining  to 
make  any  statement  or  further  object  to 
the  presence  and  serrlce  at  said  Juror, 
the  trial  court  of  his  own  motion  stood 
said  juror  aside  and  proceeded  with  the 
formation  of  the  Jury  to  try  tlm  case;  ap- 
pellant exoeptiiig  to  the  standing  aside  of 
said  Juror.  It  seems  well  settled  both  by 
statute  and  decisions  In  this  state  that  all 
of  the  grounds  of  challuige  (or  cause  stated 
hi  our  statute,  save  three.  am<mg  which 
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three  is  not  found  that  of  ftdlore  to  be  a 
householder  or  a  fre^older,  may  be  waived 
by  the  accused.  It  has  been  held  that, 
where  the  accused  waives  bis  ground  of 
cballraige  for  causa  and  accepts  a  Juror, 
the  trial  court  may  not  of  his  own  motion 
stand  said  Juror  aride  and  proceed  without 
him.  Lowe  V.  State,  226  8.  W.  674;  Crow 
T.  State,  230  S.  W.  148,  recmtly  decided. 
"For  the  error  of  the  trial  court  In  standing 
aside  said  Juror  of  bis  own  motion  after  he 
had  been  accepted  and  sworn,  the  case  must 
be  reTersed.  It  would  have  been  proper  for 
tbe  court,  after  diBcorerlng  the  facta  making 
said  Juror  subject  to  ctiallenge  for  cause, 
to  have  offered  to  appellant  an  (^portunlty 
to  exercise  said  challenge  with  knowledge 
of  tbe  facts,  and,  upon  his  failure  or  refusal 
to  challenge  said  Juror  for  cause,  to  have 
permitted  him  to  continue  as  such  Juror 
throughout  the  trial  of  tlie  case.  The  above 
requiring  reversal,  tbe  other  errors  com*- 
plained  of  will  not  noticed. 

For  tbe  error  menti<med,  tbe  judgment  of 
tbe  trial  court  wUl  be  reversed,  an^  tlie 
cause  remanded. 


PATTERSON  v.  STATE.   (No.  6169.) 

(Court  of  Criminal  Appeals  of  Texas.  Hay  26, 

a92L) 

1.  CriSilsai  law  101— Wbsr*  there  la  bat 
eae  atatesieBt  for  two  eases  tried  siaialtaae- 
susly,  court  will  ooaslder  reoord  sot  oeatals- 
lag  statoiaeBt  as  belsg  bsfsrs  It  without  aaaio^ 

Where  two  persons  are  indicted  separately 
for  complicity  in  tbe  same  crime  and  are  tried 
simultaneously  and  Mentiod  tianscripto  in  each 
case  with  but  one  statement  of  facts  filed,  the 
appellate  court  will  treat  the  record  not  con- 
taining the  statement  of  &cta  aa  traing  before 
It  without  such  statement^  as  the  reco^  In  the 
appellate  court  must  be  complete  in  each  case. 

2.  Crtnisal  law  «S3655(I)— ROMarks  of  Judge 
to  Jury  Mt  ravarslMs  arrsft  la  vltw  sf  Is- 
struoHons,  asd  wbare  rights  sf  aoeisatf  set 
preJNlesC 

Bemarks  of  the  judge  to  the  jury  before  tho 

trial  of  one  accused  ot  robbery  that  they 
should  pay  dose  attention  to  the  testimony, 
and  thereby  avoid  controversy  among  them- 
selves and  reach  a  verdict  more  speedily  and 
eatisfactoril;,  were  not  reversible  error,  where 
the  court  on  objection  instructed  the  Jar;  not  to 
cmisider  his  statement  as  evidence,  or  as  tend- 
ing to  show  guilt  or  innocence,  and  the  remarks 
were  not  calculated  to  prejudice  the  rights  of 
tbe  accused. 

3.  Criminal  law  «=»406(l)— Oral  statement  of 
aocnsMl,  leadlag  to  findlag  of  pistol  with  wbiob 
offease  oommlttedi  admissible. 

Under  Code  Gr.  Proc.  1011,  art.  810,  ex- 
cluding oral  Btotamento  made  by  the  aeeuaed 
whOe  under  arrest  unless  they  emtSnee  to  es- 
tablish his  guilt,  anch  as  finding  the  Instrament 
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with  which  the  offense  wu  committed,  a  itate* 
meet  80  made  by  one  sccoeed  of  robbei7,  wUch 
led  to  the  findix^  of  the  pistol  daimed  to  bart 
been  used,  was  a^sslble. 

4.  CrlmlRal  law  «s»  1 170(2)— Error  la  flxidaslM 
of  ovidenee  of  so  weight  wbora  sane  tetti* 
Biony  given  by  stato't  wltsost. 

In  a  prosecatioa  for  robbery,  error  in  the 
exclusion  of  evidence  as  to  certain  exculpatory 
statemeots  made  by  defendant  at  the  time  of 
his  arrest  was  of  no  weight  where  such  evi- 
dence was  fully  placed  before  the  jury  by  the 
arresting  officer. 

5.  Criminal  law  ^=»426— No  error  In  releetloi 
of  testimony  of  one  Indicted  for  partlolpatloa 
In  same  offense  as  to  exculpatory  statements 
by  him  similar  to  those  of  defendant. 

In  a  prosecution  for  robbery  with  firearms, 
where  defendant  did  not  testify,  there  was  no 
error  in  the  rejection  of  the  testimony  of  an- 
other indicted  for  partidpation  in  tlie  same 
offense,  as  to  exculpatory  statements  made  by 
Urn  to  the  arresting  officer  at  the  time  of  his 
arrest,  as  he  could  not  testify  on  defendsnVs 
behalf,  and  Uie  arresting  officer  testified  as  to 
similar  statements  by  defendant. 

6.  Criminal  law  «s»l  l70!/2(6>— asettlon  as  to 
whether  accused  had  baan  oharsad  with  rob- 
bary  at  fornar  tlma  wt  ravanIM*  error 
where  court  rafnad  ta  pamlt  aaawar  aad  In- 
Btnictatf  Jary  not  ta  eonsMar  qaaatlon. 

In  a  prosecution  for  robbery  with  firearms, 
a  judgment  of  conviction  will  not  be  set  aside 
because  defendant's  accomplice  was  asked  if  it 
was  not  true  that  he  and  defendant  bad  both 
been  arrested  and  charged  with  robbery  with 
firearms  at  a  former  time,  where  the  court 
refused  to  permit  an  answer  and  instructed 
the  Jury  not  to  eonsider  sndi  qvestioi. 

Appeal  from  Criminal  Dlatrict  Coart,  Tar- 
rant County;  Geoi^  E.  Hosey,  Judge. 

B.  C.  Patterscm  was  convicted  of  robbery 
:irith  firearms,  and  be  appeals.  Affirmed. 

R.  H.  Hamilton,  Asst.  Atty.  Oen.,  for  tbe 
State. 

LATTIMORIl,  J.  Appellant  was  convfet- 
ed  In  the  criminal  district  court  of  Tarrant 
county  of  the  offense  of  robbery  with  flre- 
atma,  and  hla  punishment  fixed  at  confine- 
ment In  the  penitentiary  for  seven  years. 

This  is  a  companion  case  to  that  ot  tbe 
State  of  Texas  v.  J.  M.  Williams,  231  S.  W. 
110,  recently  dedded  by  this  court,  and  re- 
Teraed  for  error  in  refusing  to  allow  the  ap- 
pellant In  that  case  to  give  tratimony  as  to 
certain  statements  claimed  by  him  to  hare 
been  made  to  the  arresting  officer,  wbl(A 
were  rejected  by  the  trial  court,  but  by  us 
deemed  to  have  been  material  In  hia  b^lf. 
It  appeara  that  said  WiUlams  and  this  appel- 
lant were  indicted  separately  for  complicity 
Intbeaame  crtmlnal  transaction,  and  by  some 
duuacter  of  agreonent  between  the  state 
and  said  defendants  they  were  tried  almnl- 
taueouBly,  and  identical  transcripts  In  each 


case  are  here  on  file,  .with  but  one  statanent 
of  facts,  to  wblcb,  awai«ntly  nnder  tbe 
same  agreunent  of  tbe  attorneys  In  th^  trial 
court,  we  are  referred  in  both  cases. 

[1]  InaamndL  as  the  matter  appears  -witti- 
oot  precedent^  we  bare  c«isldered  aald  Bilk- 
s' stateanent  of  facts  in  both  these  cases, 
bat  must  decline  ao  to  do  hereaftw.  'Bm 
spirit  of  tbe  law,  it  not  its  letter,  requires 
tbe  filing  and  preservation  as  part  of  tbe 
record  of  eacb  case  upon  appeal  of  a  cnn- 
l^e  transcript  and  statement  cft  facta  pa>- 
tainlng  to  said  case;  and.  if  It  be  permls- 
rible  to  consplidate  and  try  shnnltaneouslj 
cases  wbereln  tba«  be  s^rate  indictments, 
yet  in  case  of  app»I  the  record  In  tbe  appel- 
late ooort  must  be  complete  in  eatit  case,  ta 
this  court  will  be  compelled  to  conaldar  and 
treat  such  records  as  do  not  contain  state- 
ment Alt  facts  as  being  before  us  .without 
such  statanent  of  facts.  Onmpert  t.  State, 
(No;  616S)  229  S.  W.  830. 

[2,  I]  Beference  is  here  made  to  what  we 
said  In  our  opinion  in  tbe  Williams  Gas^ 
snpra,  as  to  tbe  remarks  of  tbe  court  beUiw 
in  impaneUiv  the  Jury,-  also  witb  r^rd  to 
what  was  said  by  tiie  accused  la  onmec- 
tlon  with  the  pistol  found  by  the  officers, 
and  we  approve  what  waa  so  said  as  ai^Uea* 
ble  to  tbe  instant  case. 

[4]  Bin  of  exceptions  Na  6  In  flie  instant 
case  is  identical  wltb  tbe  same  bin  as  dl» 
cussed  in  tbe  opinion  in  the  Williams  Case, 
supra,  but  In  following  out  the  statements 
made  by  tbe  trial  court  In  bis  qualification 
to  said  bm,  and  examining  that  part  of  tbe 
statement  of  focta  referred  to  by  said  trial 
Judge,  we  find  that  the  matters  complained 
of  as  being  desdred  in  evidence  and  reject- 
ed, as  described  in  said  bill  of  ezcq;)tl<ms,  are 
of  no  weight  In  the  instant  case,  f<»r  the 
reason  that  said  evidence  was  fully  xdaced 
before  the  Jury  by  tbe  officer  .who  arrested 
aroellant  and  said  Willluna;  said  ofllcer  tes- 
tifying that  the  statements  aivareiitly  re- 
jected by  the  court  were  later  in  Uie  tes- 
tbnooy  of  said  officer  fully  narrated  as  hav- 
ing been  made  by  this  appellant. 

[i]  Tbe  error  for  wfal(3i  said  WlDIama 
Case  was  reversed,  viz.  tiiat  WCllaniB  was 
not  allowed  to  testify  to  certain  statements 
made  by  talm  to  the  arresting  officer  after  be 
.was  in  custody,  Is  of  no  avail  to  this  ap- 
pellant. Under  our  practice  Williams  could 
not  have  been  introduced  as  a  witness  on  be- 
half of  appellant,  they  being  indicted  for 
partldpatlmi  in  the  same  criminal  transac- 
tion and  offense;  and  appellant  has  fher^ore 
no  ground  for  complaint  on  tills  aiqwal,  bas- 
ed on  tiie  rejection  by  tiie  trial  court  of  all 
or  ai^  part  of  Williams'  testimony,  as  relat- 
ing to  tbe  guilt  or  innocence  of  this  appel- 
lant. As  stated  by  us  above,  howerer,  it 
appears  from  tiie  statement  of  focts  r^er- 
red  to  in  the  qualification  of  Mil  (tf  exosp' 
tlons  No.  6  that  tbe  arresting  officer  testified 
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folly  to  tbe  •tatcaxtents  soada  by  thla  uppei- 
lant  after  his  arrest,  which  are  Bubstan- 
tiftUy  Qmm  offered  by  WUUams  whUe  an  the 
witQeas  stand,  the  rejection  of  which  was 
held  us  to  be  error  on  his  appeal.  TU» 
appellant  did  not  take  the  stand  or  offer  to 
testify  as  a  witness. 

[S]  By  bill  of  exceptions  Na  14  complaint 
la  made  that  while  WUltams  was  im  tbe 
stand  testifying  he  was  asked  by  the  state's 
attomoy  if  it  was  not  tms  that  he  and  ap^ 
pellant  had  both  been  arrested  and  diarged 
witb  robbery  with  flreanns  at  a  former  time. 
Upon  objection  to  this  question  the  trial 
court  promptly  refnaed  to  require  -or  permit 
any  answer,  and  both  rerbally  and  In  .writ- 
ing instructed  tbe  Jury  not  to  c<nstder  or  al- 
lude to  said  question  so  asked^  as  same  was 
improper.  We  do  not  think  the  asking  of 
such  question  presents  reversible  error. 
This  court  could  not  lay  down  tbe  rule  that 
for  the  mere  asking  of  a  question  as  to 
whether  or  not  one  accused  of  crime  bad 
not  theretofore  been  arrested  or  convicted, 
even  though  tbe  accused  had  not  t&kea  tbe 
witness  stand,  a  Judgment  of  conviction 
should  be  set  aside  solely  because  such  ques- 
tion was  asked;  It  appearing  that  it  was 
not  answered,  and  that  the  court  did  all  In 
its  power  to  prevent  any  Injurious  effects. 

We  do  not  deem  It  necessary  to  set  out 
the  evidence,  as  the  facta  are  Identical  .with 
those  appearing  in  our  opinion  In  tbe  Wil- 
liams Case,  supra,  and  are  ample  to  support 
the  verdict  and  judgment. 

Finding  no  reversible  error  In  the  record, 
the  Judgment  will  be  affirmed. 


GILES  V.  STATE.  (No.  «f3S.) 

(Court  of  Oriminal  Appeals  of  Texas.  Jane  I, 
1021.) 

1.  CrinlHl  law  «BsS«7<l)— Oa  trst  appHea- 
tian  far.flsatlMaaM  stats  auaot  osstsst 
truth  ef  testlsiesy  ef  abMUt  witaau. 

In  a  proseeotlon  for  nninler,  on  defend- 
ant's appHeation  for  a  continaance  to  secure 
the  testimony  of  absent  witnesses,  tbe  stats 
could  not  contest  the  truth  of  the  ^sent  tes- 
timony,  bat  only  defendant's  dOigeoce  to  se- 
cure the  same;  the  application  being  her  first. 

2.  CHHinal  law  <8=96d4<  I )— Cestissasos  am- 
aeoasly  denied  where  lovestlbio  to  sseura 
attsadasos  of  absent  wltsetses. 

In  a  prosecution  for  murder,  defendant's 
application  for  a  continuance  to  secure  the 
testimony  of  absent  witnesses  should  have 
been  granted;  the  witnesses  being  at  some  un- 
known point  in  another  pert  of  the  state,  so 
that  it  was  impossible  to  secure  their  attend- 
ance without  a  poB^oement,  and  tbe  evidence 
showing  that  effwta  to  secure  their  attendance 
were  made  in  good  faith  and  dihgently  pursued. 


3.  Crlislaal  law  ^>9I3<3)— Absenoa  af  ooai- 
plete  dllioeaoe  In  aeesring  sbaent  testimony 
does  not  seoessarily  Justly  deslaj  of  sew 
trial. 

Testimony  to  support  a  defensive  theory, 
otherwise  resting  upon  defendant's  testimony 
alone,  being  such  as  the  law  regards  with  favor, 
the  absence  of  complete  diligence  to  secure 
aoch  testimony  of  absent  witnesses  does  not 
necesBsrily  justify  the  OTemding  of  a  motion 
for  a  new  trial. 

4.  HomMde  «=»234(  I )— Evidenee  held  to  show 
presoaee  of  aoossad  aoooaatad  for  In  Maaaer 
osBslsteat  with  laaooenoa. 

In  a  prosecotiiHi  tor  murder,  evidence  Aeld 
to  show  that  defendant's  presence  wss  aecooat- 
ed  for  in  a  manner  consistent  vrith  her  inno- 
cence. 

Appeal  from  District  Court,  Wharton  Oonn* 
ty ;  H.  S.  Hunson,  JwAga. 

Lottie  Qlles  was  convicted  of  murder,  and 
she  appeals.  Reversed. 

Mathls,  Teague  &  Mathls  and  Wander  A 
Williamson,  all  of  Houston,  for  appellant 

O.  M,  Ooreton.  Atty.  Gen.,  and  a  !«.  Stone, 
Asst.  Atty.  Gen.,  for  the  State. 

MOBROW,  P.  J.  Appellant  was  omvlcted 
for  tbe  murder  of  H.  a  McClozmIck ;  punish- 
ment fixed  at  confinement  In  the  penitentiary 
for  a  period  of  25  years.  Tbe  lincontroverted 
evidence  may  be  thus  summarized: 

Washington  aUes,  husband  of  appellant, 
was  charged  by  the  Justioe  court  with  a  mis- 
demeanor, growing  out  of  the  mistreatment  ot 
a  dog.  Giles  was  out  upon  his  farm  some 
two  miles  from  the  county  seat.  His  family 
consisted,  besides  his  wife,  of  his  mother, 
Polly  Giles,  two  adopted  cbildren,  a  bo;  and 
girl,  aged  0  and  10  years  respectively,  and  a 
brothw,  Osborne  Giles.  Pitman,  a  cwstaMe, 
went,  in  an  automobile  to  the  home  of  app^ 
lant,  taking  with  him  a  warrant,  and  <m  his 
way  overtook  McCormIck,  also  an  officer,  who 
joined  him.  On  arriving  on  the  inreiiiises. 
Washington  and  Osborne  Giles  were  plowing 
In  the  field,  and  continued  to  plow  until  they 
reacbed  tbe  end  of  the  turn  row,  when  they 
left  theix  plows  in  the  field  and  came  with 
tbelr  stock  to  the  home. 

The  transaction  took  place  in  the  evening 
before  sundown.  Pitman  advised  Washing- 
ton Giles  of  the  charge  against  him  and  the 
neoesdty  for  his  arrest.  Giles  protested,  as- 
serting that  he  was  not  guil^  tO.  the  offense 
and  declined  to  submit  to  arrest.  During  the 
controversy  Giles  fled.  Pitman  drew  his 
pistol  and  pursued  him.  Giles  took  refuge  in 
the  house.  Pitman  reqiMSted  the  appellant, 
who  at  the  time  was  present,  to  tell  her  hus- 
band to  come  out  and  talk  to  hiuL  She  com- 
plied with  this  request.  Giles  came  to  the 
door,  when  the  officer  seized  his  arm,  and  a 
struggle  ensued*  at  the  termlaatlm  of  which 
Giles  said  tlmt  he  would  go  on  condition  that 
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his  wife  accompany  him.  Pursaant  to  this, 
QUea  >tqv>ed  out  npon  the  gallery  and  the  ap- 
p^ant  went  in  the  house  to  make  some  prep- 
aration for  the  trip.  During  her  ateenc© 
GUes  again  asserted  his  unwillingness  to  sub- 
mit to  the  arrest.  He  was  then  seized  by  the 
officer,  who  struck  him  on  the  head  with  a 
plstoL  During  the  strug^e,  In  whlA  ICo- 
Gormlck  also  particli»ted,  the  appdUant  came 
out  of  the  bouse. 

It  Is  an  uncontrorerted  fact  that  during 
the  conflict  Osborne  Giles  came  out  of  the 
house  with  a  rifle  In  his  hand,  and  presented 
it  in  a  threatening  manner;  that  Washing- 
ton Giles  became  possessed  of  Pitman's  pis- 
tol ;  that  be  flred,  and  killed  the  deceased, 
McCormlck,  one  shot  taking  effect  Pitman 
fled,  and  Giles  flred  at  him.  Subsequently, 
Washington  and  Osborne  Giles  fled,  taking 
with  them  the  pistol  and  the  gun.  They 
were  pursued,  and  three  or  four  days  later 
were  killed,  api)ellant,  in  the  meantime,  hav- 
ing been  arrested  and  placed  in  Jail. 

Concerning  her  conduct  during  the  en- 
counter, appellant's  testimony  and  that  of 
Pitman  are  in  sharp  conflict.  That  of  Pit- 
man goes  to  show  that,  before  the  phase  of 
the  difficulty  in  whiiA  the  fatality  occurred, 
she  had  takmi  part  In  opposition  to  the  of- 
ficer; that  when  Washington  Giles  was  flee- 
ing, and  Pitman  was  pursuing  him  with  a  pis- 
tol in  his  band,  she  seized  Pitman,  and  en- 
deavored to  hold  him;  that,  while  Pitman 
was  endeaToilng  to  puU  Giles  out  of  the 
hons^  she  interposed  In  his  aid ;  that  during 
the  fatal  ntraggl9  the  aided  GUes  In  forcing 
the  pisttfl  out  of  the  hand  of  Pitman.  ^Riere- 
after  die  said:  "Now,  you  got  tliem;'*  that 
this  was  lmmediatel7  preceding  tlw  shot 
which  killed  the  deceased. 

Appellant  testified  that  just  before  the 
ofllcera  arrived  She  had  been  MMng  na  the 
creek  nearby,  and  waa  just  returning  when 
■be,  on  an>roacSilng  the  house,  heard  ber 
husband  whistling  a  reHgions  tone,  and  at 
flie  time  saw  the  two  Giles  plowing ;  Oiat  she 
also  saw  an  automobile  nearby,  and  fiie  two 
gentlemen— UcCormIck  and  Pitman— whom 
she  did  not  know  at  the  time;  that  soon  after 
she  saw  ha  husband  running,  followed  by 
Pitman  with  a  v^stxA  in  hla  hand.  She  was 
not  aware  of  the  occasion  for  the  trouble,  and 
became  very  much  excited,  and  asked  Pitman 
not  to  kill  bar  husband;  that  Pitman  then 
told  her  that  he  had  come  to  arrest  him,  and 
he  said  that  she  should  try  to  obtain  her 
husband's  consent;  that  she  did  ask  him  to 
accompany  Pitman,  and  during  the  ccmversa- 
tlon  ber  husband  came  to  the  door.  Bis  arm 
was  seized  by  Pitman,  and,  believing  that  it 
was  about  to  be  Inroken,  she  asked  Pitman  not 
to  break  it ;  that  at  the  same  time  she  urged 
her  husband  not  to  further  resist,  upon  which 
Giles  Indicated  his  willingness  to  go  if  the 
appellant  would  accompany  him.  To  this  she 
assentad,  but  stated  that  she  would  have  to 


make  some  preparatlm  rdattve  to  ber  wear- 
ing appard,  as  she  had  been  fishing ;  that  Pit- 
man eoBsmted  to  wait  until  she  could  do  wot 
and  tbat,  while  she  was  changing  lier  dothea; 
her  attention  was  attracted  by  a  ocoitrover^ 
on  the  outside,  and  upon  rushing  to  the  door 
she  observed  Osborne  and  Washington  Gllea, 
Pitman,  and  McGormlcft  "tasaODg,"  as  she  ex- 
pressed It  She  exclaimed,  "What  Is  the  mat- 
terT'  and  Osborne  toid  her  that  her  husband 
had  been  snatched  off  the  gallery  and  hit  on 
the  head  with  a  gun.  She  heard  her  husband 
say,  "Go  and  get  my  gun,  and  kill  him,"  upon 
which  Osborne  (Mies  extricated  himself,  and 
she  saw  Uood  running  down  ber  husband's 
head,  and  asked  the  t^cers  not  to  kill  him. 
At  tiiat  time,  Osborne,  whom  she  described  as 
a  boy,  appeared  with  a  grm,  and  she  said, 
"Oh,  son,  don't  kill  him."  Upon  the  presenta- 
tion of  the  gnn  the  officers  released  Washing- 
ton Giles  and  ran,  leaving  htm  in  possession 
of  the  pistol,  whereup(m  he  said,  **l  have  got 
to  die  for  this  anyway,  and  I  might  as  well 
take  some  oae  with  me."  She  insisted  that 
she  took  no  farther  part  than  that  deaerlbed 
by  her,  that  she  used  no  words  of  ^iconrage- 
ment,  that  she  made  no  dfort  to  aid  Im  hus- 
band or  his  brother,  and  that  ber  entire 
words  and  conduct  were  directed  toward 
peace  and  prevention  of  Injiiry. 

She  made  application  for  a  continuance,  to 
secure  the  testimony  ot  the  two  children  nho 
were  members  ot  the  fomfly.  In  the  applica- 
tion it  was  asserted  that  Vhejr  were  pieeait 
during  the  transaction,  and  hi  a  poaltlim  to 
hear  and  see  all  that  was  said  and  done,  and 
by  them  her  version  of  the  affair,  aa  given  in 
ber  testimony,  would  be  supported,  and  Oat 
given  by  Pitman  comroverled. 

At  the  tbne  <d  the  trial,  ttie  only  ^ewlt- 
nessea  were  the  aK>eilant  and  Pitman,  ne 
admitted  prlnc^ls,  Wadiington  and  Osborne 
Giles,  had  been  killed,  Polly  Oilea.  tbe 
mother-in-law  ot  ai^dlant,  bad  become  de- 
ranged, and  the  two  diUdrai  were  abaent. 
These  childzm  bad  bec«»  membva  oC  the 
temlly  of  app^ant  and  bar  hnsbaad  aaaie 
years  preceding  Hie  tragedy. 

Ai^llant  was  Indleted  <m  tibe  ISdi  at  TXo- 
vonber.  and  arrested  on  the  24tb  of  ttat 
month,  and  on  the  same  day  caused  a  anb- 
poena  to  be  issued  for  the  absent  wltueases, 
directed  and  sent  to  Jacksm  county,  whine, 
according  to  her  Information,  the  wttnesses 
were  at  the  time.  This  snbponu  was  return- 
ed by  the  shericr  on  the  26th  day  of  Novem- 
ber, accompanied  by  a  letter  stating  that  the 
winesses  could  be  fonnd  In  the  city  of  Ylo- 
torla  in  Victoria  county;  and  on  the  2dtb 
of  November  a  subpcBua  was  obtained  and 
sent  to  the  sheriff  of  Victoria  county,  readi* 
log  bim  on  the  1st  of  Deounber,  and  re- 
turned on  the  12tb  of  that  month,  whidi 
was  Sunday,  the  trial  being  set  fOr  the 
13th.  From  this  return.  It  appeared  that 
the  wUnassea  bad  gone  from  Victoria  coon- 
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t7  to  North  TtsoM,  for  flio  pmpOM 
picking  cotton.  Them  witnessea  wm  no* 
KToes,  and  it  was  allesed  that  It  waa  ooa- 
tomary  at  tUa  asaatm  of  the  jear  to  vlalt  the 
varloua  countiea  for  the  pnrpoae  of  picking 
cotton. 

The  appllcatloo  waa  the  first  one,  and  the 
diligence  was  contested.  In  the  contest  it 
was  asserted  that,  at  the  time  the  sobpoena 
was  Issued  to  Jaduca  county.  appeUant  was 
aware  tliat  the  witnesses  could  not  be  foand 
there ;  that  the  same  was  true  with  reference 
to  the  Issuance  of  snbiKeiia  to  Victoria  coun- 
ty; that,  as  a  aMtter  of  fact,  the  location  of 
die  witnesses  was  known  to  the  ai^tellant 
but  the  Bubpomas  were  porpoady  not  leaned 
to  their  proper  addreseee.  In  the  omtest.  It 
was  also  contended  that  the  children  were 
not  present  at  tlie  tSme  of  the  taomldde. 

No  evidence  appears  to  hare  been  beard  In 
support  of  the  allegation  that  the  iobpcenat 
were  not  Issued  in  good  faith,  or  tiiat  appel- 
lant had  purposely  caused  their  Issuance  to 
a  county  in  which  they  would  not  be  found, 
knowing  their  true  whereabouts,  sare  the 
affidavit  of  Ur.  Pitman,  a  state's  witness, 
stating  that  the  wltneases  were  with  EUza 
Smith  In  Kingsvllle,  Kleberg  county,  and  that 
they  had  accompanied  Eliza  Smith  from  Jack- 
son coun^  to  Victoria  county,  and  from  Vic- 
toria county  to  Kingsvllle.  This  affidavit, 
so  far  as  It  purports  to  state  facts,  sup^ 
ports,  rather  than  controverts,  ttie  position 
asanmed  in  the  aK>lication  toucUng  the 
whereabouts  of  the  diildren,  and  the  same  is 
true  of  tba  InftwmatJim  received  tmm  the 
shoriff  of  Jackson  county.  He  stated  in  re- 
tnmlng  the  subpoena  that,  from  the  best  in- 
formation obtainable  by  him,  "ttwy  were  in 
Victoria,  jnat  west  of  the  depot  ob  the  north 
aide  (tf  the  O.  H.  Je  8.  A.  R.  B.  (m  the  BeeviUe 
branch."  The  return  of  ttie  sheriff  of  Victoria 
county  Indicates  that  the  witnesses  had  been 
there.  It  stating  that  "they  were  in  North 
Texas,  picking  cotton^  exact  location  not 
known." 

In  Pitman*!  afBdavlt,  attached  to  the  con- 
test, he  states.  In  substance,  Qiat  he  did  not 
■ee  eAtbBr  ta  the  (AHldren  at  the  time  of  the 
tragedy.  Two  other  wltneeses  made  affi- 
davits that  they  wait  to  the  house  about  80 
minutes  after  the  tragedy,  and.  upon  arrival, 
saw  the  body  of  the  deceased  lying  in  the 
yard,  and  at  the  same  time  saw  Polly  Giles 
and  the  two  children  coming  from  the  back 
way  in  the  direction  of  the  creek.  The  ap- 
plication was  overruled  without  further  evi- 
dence. On  the  trial,  however,  Pitman  and 
the  affiants  gave,  In  substance,  the  same  tes- 
timony as  above  maitloned  touching  the  wit- 
nesses at  the  time  of  the  hcnniclde,  but  no 
further  testimony  concerning  their  where- 
abouts at  the  time  the  subpoenas  were  issued 
at  the  time  of  the  trlaL 

Considering  the  uegro  character,  the  fact 


r.  STATS  787 
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that  In  the  nlSbtttme  0w  old  negress  Polly 
GUes  and  the  two  children  were  not  found 
al<me  at  the'  Immediate  spot  where  the  dead 
man  lay  does  not  conclusively  produce  the 
Inference  tiiat  they  were  not  on  tba  iireiBlsea 
at  the  time  he  was  killed. 

Upon  the  trial,  appellant  testified  that  she 
had  written  and  caused  to  be  written  letters 
of  Inquiry,  and  had  received  personal  in- 
formation r^tlve  to  the  whereabouts  oi  the 
children;  and  that  subpoenas  were  issued  in 
accwd  with  the  Information  thus  obtained; 
that  at  the  time  of  the  trial  she  had  no  bo^ 
dfle  knowledge  of  their  whereabouca  other 
than  that  contained  In  the  Information  ad- 
duced In  reqMmse  to  the  subpoenas.  She  also 
teatlfled  that  the  children  were  present  at  the 
time  of  the  hcMnldde ;  that  one  of  them  came 
to  the  house  with  her ;  and  that,  while  ahe 
did  not  see  them  during  the  excitement  Im- 
mediately antecedent  to  the  stniggle,  she  saw 
them  Immediately  afterwards.  It  Is  alao 
shown  that,  at  the  time  of  the  trial  on  the  In- 
formation received,  the  wltneases  were  In 
Kingsvllle.  A  subpcena  for  them  was  sent  to 
the  sheriff  there,  and  waa  returned  latw  not 
executed. 

Testimony  was  develc^ied  upcm  the  trial 
that  the  witness  Pitman  was  very  bitter 
against  appellant ;  that  he  was  jailer,  and, 
while  she  was  In  jail,  abused  her.  ^e  sher- 
iff testified,  amtmg  other  things,  that  he 
found  her  slewing  upon  an  Iron  cot.  with 
nothing  but  a  newspaper  upon  It ;  and  that, 
in  consequence  of  that,  and  othw  conditional 
he  took  her  out  of  Jail  to  his  home. 

CI,  t]  The  application  being  the  first,  the 
real  issue  wldch  the  state  waa  authorized  to 
make  In  Ita  conteit  waa  not  the  tmtii  of  the 
absoit  testimony,  but  tiia  diligence  to  secure 
die  testimony.  Sneed  v.  State.  100  &  W. 
822;  Steel  v.  State,  65  Tex.  Or.  B.  600,  117 
8.  W.  860;  Branch's  Ann.  Penal  Oode,  |  821. 
To  be  dlUgoit  It  Is  not  requited  nor  expected 
that  the  impossible  should  be  accomplished. 
Mapes  V.  State.  14  Tex.  App.  134 ;  Donahoe 
T.  States  K  Tex.  App.  18,  U  S.  W.  6?T,  and 
other  cases  in  Brandi'a  Ann.  Penal  C3ode,  1 
318..  After  receiving  Information  that  the 
witnesses  were  in  North  Texas  at  seme  un- 
known point.  It  waa  obviously  Impossible  to 
secure  th^r  attendance  without  a  postp(me> 
ment  of  the  trial. 

In  the  case  before  us,  we  are  Impressed 
with  the  view  that  the  compliance  of  the  law 
demanded  of  the  appellant  nothing  more 
than  was  done  to  secure  the  attendance  of 
tiie  absent  witnesses.  If,  as  Intimated  io 
eounection  with  the  contest,  the  relatives  6t 
the  abamt  witnesses  were  seeking  to  avoid 
the  SNTlce  of  procees  upon  them,  the  appel- 
lant's difficulty  in  securing  them  may  have 
been  increased,  but  the  Justice  of  postpone- 
ment of  the  trial  for  a  reasonable  time  to 
enable  bar  to  orerctane  the  difficulty  la  em- 
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pbEudzedf  rattitf  than  dlmlnlBbed,  In  tke  ab* 
■mce  of  evidence  oonnectlng  her  with  the  ef- 
fort to  avoid  their  attendance;  ' 

[»]  It  may  be  poeelble  that  those  In  charge 
of  the  absent  children  may  have  been  fright- 
ened at  the  prospect  of  bringing  th^  to  the 
couDty  by  memory  ot  the  fact  (which  la  dis- 
closed by  the  record)  that,  in  consequence  of 
the  tragedy,  both  the  husband  and  brother^ 
In-law  of  the  appellant  who  were  connected 
with  the  homidde,  liad  been  killed,  and  her 
two  nephews,  who  were  not  shown  to  have 
been  connected  with  it,  were  hanged.  Wliat- 
ever  may  have  been  the  reason  for  the  failure 
of  service  of  process,  we  find  nothing  that 
wonld  warrant  the  conclusion  that  appel- 
lant's efforts  to  secure  their  attendance  were 
not  made  in  good  faith  and  diligently  pur- 
sued. liVen  if  the  matter  of  diligence  were 
questlcmable,  the  absent  testimony,  being  to 
support  the  defMislve  theory  of  the  appellant, 
which  otherwise  rested  upon  her  testimony 
alone,  was  such  as  the  law  regards  with  fa- 
vor. Koller  V.  State,  36  Tex.  Or.  R.  499,  38 
S.  W.  44 ;  Beard  v.  State,  66  Tex.  Or.  B.  168, 
115  S.  W.  692, 181  Am.  St  Rep.  806 ;  Branch's 
Ann.  Pen.  Code,  8  329,  and  cases  dted.  It 
being  of  audi  character,  it  does  not  always 
happen  that  the  absence  of  complete  dili- 
gence would  Justify  the  trial  court  in  over^ 
ruling  the  motion  for  new  trial.  Mitchell  T. 
State,  36  Tex.  Cr.  R.  278,  33  S.  W.  367,  36  S. 
W.  456;  Dutry  t.  State,  67  S.  W.  420;  Day 
V.  States  62  Tex.  Cr.  B.  452,  138  S.  W.  190; 
Brandi's  Ann.  Penal  Code,  |  319. 

[4]  Ai^Uan^s  conviction  rests  upMk  the 
theory  that  she  was  a  principal  actor  in  the 
bontlctde.  Assuming  that  the  conflict  arose 
and  .proceeded  as  the  state's  witnesses  de- 
scribed It  her  presence  was  accounted  for  In 
a  manner  consistent  with  her  Innocence.  Tbe 
state's  testimony  suggests  that  the  Intentloh 
to  km  the  deceased  was  not  formed  In  the 
mind  of  Washlngtm  Giles  untU  after,  under 
appellant's  persuasltm,  he  had  agreed  to  sub- 
mit to  the  arrest  and  the  appellant  had 
agreed  to  accompany  him.  From  the  state's 
standpoint.  It  appears  that  the  appellant  was 
not  present  when  Washington  Giles  Indicat- 
ed that  he  had  changed  his  mind  obout  sub- 
mitting to  arrest,  she  being  at  that  time  in 
the  bouse,  making  preparation  for  the  trip. 

From  Pitman's  testimony  the  following 
quotatkm  Is  tak«k: 

"There  wag  nothiog  done  by  either  of  them 
untn  after  I  jerked  Washington  Giles  off  the 
gallery  and  hit  him  in  the  head  with  the  pistol, 
and  then  the  boy  (meaning  Osborne  Giles) 
came  oat  of  the  house  with  a  rifle.  After  I 
Jerked  Washington  Giles  off  the  galleiy  and 
hit  Um  with  the  pistoU  then  afae  [appellant] 
came  out  of  the  house. 

Taking  Into  account  the  manner  of  making 
the  arrest  and  recalling  that  appellant  was 


the  wlfle  ef  Whshfailton  Giles,  and  that  on 
caning  oat  of  the  house,  she  beheld  him 
wounded  and  bleeding  In  the  atnigi^e  with 
his  assailant  some  participation  in  the  con- 
flict by  her  Is  accounted  for  as  not  necessari- 
ly tmlawful.  Guffee  v.  State,  8  Tex.  App. 
187.  The  state's  evidence  revealing  that  she 
may  not  have  known  the  cause  of  the  renew- 
al of  the  confllet,  there  being  no  direct  tes- 
timony that  she  heard  or  was  aware  of  the 
fact  that  Washlngtcm  Giles  had  recanted  his 
intontlon  to  submit  to  arrest  suggests  that 
she  may  have  Joined  in  the  effort  to  disarm 
Pitman  with  no  purpose  other  ttian  a  lawful 
one — that  of  protecting  her  husband  from 
further  injury.  Her  testimony.  If  believed 
by  the  Jury,  would  have  made  it  plain  that 
her  purpose  was  lawful.  The  testtmoDy  of 
the  absent  witnesses,  according  to  the  ap- 
plication, would  have  supplemented  that  of 
appellant  upon  this  pbase  of  ttie  case. 

Consid^ttg  the  character  of  the  diligenoe 
used,  and  the  materiality  of  the  absent  tes- 
timony, as  developed  upon  the  trial,  we  be- 
lieve that  In  refusing  a  new  trlaU  the  learn- 
ed trial  Judge  fell  Into  error* 

For  this  reason  a  rcrfenal  oC  tha  Judgmoit 
Is  ordered. 


DIBBLES  V.  STATE.   (No.  6268.) 

(Court  of  Criminal  Appeals  of  Texas.  Jane  1« 
1921.) 

CrtBilsal  law  «3>854(8)-CsBVletlmi  ravened 
where  Jarsrt  separated. 

A  ^dfuent  of  conviction  of  a  felony  can- 
not stand  where  the  conrt  below  with  the  con- 
sent of  the  accused  permitted  the  jury  to  a^- 
arate  and  go  to  their  respective  homes  and 
spend  the  night,  qoqb  of  them  being  accom- 
panied by  an  officer,  nnder  Yernon's  Aiin,  Code 
Cr.  Proc.  1916,  art  745. 

Appeal  from  District  Court,  Hardin 
County;  D.  F.  Singleton,  Judge. 

Collie  Dibbles  was  convicted  of  burglary, 
and  appeals.  Reversed  and  remanded. 

Ow«i  M.  Lord,  of  Sour  lake,  for  app^ 
lant  ^ 
R.  K  Hamilton,  Aast  Att7.  Gen.,  for  the 

State; 

LATTIMOiffi,  X  lAlfl  aro^Iaat  .was  oon- 

vlcted  In  the  district  conrt  of  Hardin  conn* 
ty  of  the  oCTenae  ot  burglai7i  his  ponlA* 
ment  fixed  at  conflnonent  in  the  penitentiary 
for  three  yeara 

It  appears  from  bill  of  exc^tiUms  N&  1 
that  after  the  testimony  In  the  case  had 
been  Introduced,  the  court  below,  with  the 
consent  of  the  appellant  permitted  the  Jury 
to  separate  and  go  to  th^  reqi^tlve  homes 
and  thwe  spend  the  night  none  of  than 
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being  accompanied  by  an  officer.  To  this 
action  of  the  court  appellant  took  his  bill 
of  exceptions,  which  Is  approved  by  the  trial 
court  without  any  explanation  whatever. 
This  Is  in  violation  of  the  express  inhibi- 
tions of  article  745,  Vernon's  a  O.  P.,  which 
forbids  the  separation  of  the  Jury  in  a  felony 
case  In  any  event  except  the  Jurors  so  sep- 
arated be  in  charge  of  an  officer.  Tbls 
court  held  In  Porter  v.  State,  1  Tex.  -App. 
394,  that  such  separatlMi  was  not  allowable 
cfven  by  the  consent  of  the  accused  and  per- 
mission of  the  Jodge  presiding,  nnless  said 
Jurors  were  in  cha^  of  an  officer.  So  far 
as  we  know,  tb^re  lias  been  no  deviation 
from  this  holding  down  to  the  present.  See 
Sterling  v.  State,  15  Tez.  App.  249;  Kelly  t. 
State.  28  Tex  App.  120,  12  S.  W.  50B.  No 
sort  of  exidanatton  of  the  fact  ot  snc^  s^ 
aratlon  anywhere  appears,  nor  was  tliere 
even  any  effort  on  the  part  of  the  state  to 
show  no  injury.  Sarly  v.  State;  1  Tex.  App. 
248,  28  Am.  Bep.  40»;  Burrl*  t.  State.  «7 
Tex.  Cr.  B.  087,  40  S.  W.  234. 

For  the  error  mrattlimed  the  Judgment  of 
conviction  will  be  reversed,  and  the  cause 
remanded  ftir  anoOer  trial. 


THIELEPAPE  V.  STATE.    (Ne.  0212.) 

(Court  of  Criminal  Appeals  of  Texas.   May  4, 
1921.   RehearlDK  Denied  June  8,  1921.) 

1.  Crimlaai  law  «»I0»7(I)— Siagla  atatenant 
of  faots  aocompanylai  thraa  aefarata  ret^ 
orda,  etiL,  objeotlonalile. 

Where  defendant  was  charged  with  liqnor 
offenses  fn  three  IndictmentB,  and  snch  three 
cases,  by  agreement  of  counsel  for  the  state 
and  defendant,  were  tried  at  the  same  time  be- 
fore tile  aame  Jury,  ^re«  sepsf ste  diaiges  sab* 
mittlng  the  law  applicaUe  to  tiie  eases  being 
givm,  and  tbree  verdicts  being  retomed,  wbile 
on  defendant's  appeal  there  are  in  the  three 
separate  records  only  one  statement  of  facta, 
such  procedure  Is  objectionable  as  hampering 
the  Court  of  Givfl  Appeals. 

2.  Intoxleiiliif  liquors  4=>I37— >D«fendaiit  who 
Mssd  equipment  alrea^r  o>  pranlua  guilty  of 
haviag  It  la  pmsessloa. 

If  defendant  moved  on  premises  where  there 
was  paraphernalia  for  the  manufacture  of  in- 
toxicating Hquor,  and  took  possession  of  such 
parapbenialia  and  proceeded  to  ase  It,  he  waa 
guilty  of  having  in  ttosseasioD  equipment  to 
mannfactore  intoxicating  liqnor  not  for  medici- 
nal, etc,  imrposes,  though  the  eqaipmeat  was 
Uready  in  existence  on  ths  premises  when  he 
took  charge  of  them. 

9,  CrIsilBal  law  «=»597 (3)— Denial  of  essUas- 
uoe  (or  abseaee  ef  wltsessei  whose  tssti- 
■ony  wasltf  satatalisb  ao  'defsase  not  mtobs- 
oss. 

In  a  prosecution  for  having  in  possession 
equipment  for  manofacturing  intoxicating  liq- 


uor not  for  medldnal,  etc.,  purposes,  denial  of 
conttnusnce  to  procure  the  testimony  of  wit- 
nesses to  th«  fact  that  the  equipment  was  on 
the  premises  when  defendant  took  possession 
of  them  hM  not  erroneous,  as  sndi  evidence 
could  furnish  no  defense. 

4.  CrlBlaal  law  4s>394— llllolt  Uquor  tqilp- 
maot  admissibly  though  dlseoversd  by  olR- 
oers  withoat  saiuiDh  warraat. 
In  a  proeecnUon  tm  having  in  possession 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medi<aiial,  etc.,  purposes,  such 
equipment  was  admisaiUe  in  evidence,  though 
the  officers  were  not  armed  with  a  search  war- 
rant at  the  time  they  discovered  and  took  poa- 
session  of  it 

i.  latoxioatlng  llqasn  «S9238(2)— TecUaoqr 
that  defendant  had  whisky  In  possession  lllu 
that  In  Jags  la  his  bam  admissible. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  of  Intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,  testi- 
mony that  when  defendant  was  arrested,  on  re- 
turning home  from  a  purported  visit  to  his 
mother-in-law,  a  smsll  quantity  of  whisky  was 
found  in  his  posses^m,  or  In  the  ear  he  was 
driving,  of  a  almilar  character  to  the  whisky 
found  in  jugs  at  hia  bam,  was  admissible. 

6.  Crtnlnal  law  «=Mt63,  838(3)— Eq  sip  neat 
takea  frsn  dafsadaat  properly  allowad  to 
remala  la  ooarMroom;  jury  woaM  hav*  had 
right  to  take  oqalpneat  with  tham  during  de- 
llfaeratlons. 

In  a  prosecution  for  bsving  In  possesdon 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medicinal,  etc.,  purposes,  equip- 
ment found  on  defendant's  premises  being  ad- 
missible, the  court  properly  allowed  it  to  re- 
main in  the  courtroom  until  the  case  was  con- 
cluded; after  it  had  been  properly  offered  in 
evidence,  the  Jury,  bad  they  desired,  would 
hare  had  the  right  to  take  the  equipment  to  the 
jury  room  for  further  examination  during  de- 
liberationa. 

7.  Criminal  law  «=»404(3)— Jags  found  In  de- 
fendaat's  possessloa  admissible  to  show  prop* 
aratlon  of  ooat^asr  for  liquor  when  mads. 

In  a  prosecution  for  manofacturing  intoxi- 
cating liquor,  six  five-gallon  Jogs  found  with 
other  liquor  equipment  on  defendants  premises 
would  be  admissible  In  evidence  as  tending  to 
show  preparation  of  a  container  for  the  liquor 
when  made. 

8.  Criminal  law  «=»404(3)— Jugs  found  la  ds- 
feadant'a  pessesston  admissible  on  charge  of 
liaving  equipment  In  possession. 

In  a  prosecution  for  having  In  possession 
equipment  for  the  mannfacture  of  intoxicating 
liquor,  not  for  medldnal.  etc.,  purposes,  five- 
gallon  jugs  ffrand  on  defendant's  premises  when 
other  Uquor  equipment  was  discovered  by  the 
officers  were  admissible  in  evidence  as  tending 
to  show  defendant  had  i>een  operating  the 
equipment. 

9.  Criminal  law  «ss>45l  (I )— Opinion  that  smoke 
ou  defeadaat's  barn  looked  like  fresh  smoks 
admissible  as  shorthand  rendering  of  facts. 

In  a  prosecution  for  having  in  possession 
equipment  for  the  manufacture  ot  intoxicating 


^s»For,ettMr  esses  see  same  toplo  sad  KBHT-NUUBBR  tn  all  Ksy-Numbersa  Digests  aad  Indexss 
281  &W.— 49 


Digitized  by 


GooqI( 


770 


281  SOUTH WESTEHN  BXIPOBTEB 


eras 


liquor  not  for  medldnal,  etc,  pmpoiei,  testi- 
mony of  a  witness  as  to  the  imoked  condition 
of  the  back  of  defendant's  bam,  that  it  looked 
like  fresh  smoke,  was  admisaUiIe  u  a  abort* 
baud  rendering  of  the  facta. 

On  Motion  for  Rehearing. 
10.  Intoxicating  Mquon  ^236(19)— Evidenot 
held  sufficient  to  euataln  convIctloD  of  hav- 
ing Hlloit  equipment  In  pouesslon. 
In  a  prosecution  for  havini;  in  possession 
equipment  for  the  manufacture  of  intoxicating 
Uqnor  not  for  medidnal,  etc.,  purposes^  eri- 
dence  htid  sufficient  to  aoBtain  conviction, 
though  the  top  of  a  certain  kettle  enumerated 
aa  one  of  the  artides  of  the  equipment  and 
neceaaar;  before  the  equipment  could  be  used 
to  make  liquor  was  not  foand  or  accounted  for. 

If.  Criminal  law  ^449(l}->^aeatloa  ef  Iden- 
tity of  ilquer  in  bottle  and  la  jnis  did  not  in- 
vofvo  expert  teetinony. 

In  a  proeecution  for  having  in  posaeaaion 
equipment  for  the  manufacture  of  intoxicating 
liquor  not  for  medicinal,  etc,  purposes,  teati- 
mony  that  liquor  in  a  bottle  found  in  defendant's 
car  was  of  the  same  kind  as  that  in  jugs  in 
his  barn  did  not  inrolre  any  question  of  ex- 
pert testimonj. 

Appeal  from  District  Court,  Parker  Ooon- 
ty ;  F.  O,  McKlDsey,  Judge. 

Robert  Thielepape  was  convicted  of  having 
in  possession  equipment  for  the  manufacture 
of  intoxicating  liquor  not  for  medicinal  or 
other  lawful  purposes,  and  he  appeals- 
Judgment  efflrmed- 

Ba^in,  Dodge  &  Bishop  and  Sam  8.  Been^ 
all  of  Vort  Worth,  fi>r  appellant 

R.  B.  Hamilton,  Asst  Atty.  Gen.,  for  the 
BtatK 

HAWKINS,  J.  [1]  It  appears  from  the 
records  before  ns  that  appellant  was  charged 
In  three  Indictments  with,  (a)  being  In  pos- 
session of  equipment  for  the  purpose  of  man- 
ufacturing Intoxicating  liquor;  (b)  with  the 
manufacture  of  the  same;  (c)  with  being  In 
possession  of  Intoxicating  liquor  In  violation 
of  the  law.  These  three  cases,  by  agreement 
of  counsel  representing  the  state  and  the  de- 
fendant, were  tried  at  the  same  time  before 
the  same  Jury;  three  separate  charges  sub- 
mitted the  law  applicable  to  the  cases,  and 
three  verdicts  were  returned.  This  Is  an  un- 
usual method  of  disposing  of  fcl<Hiy  cases  in 
the  trial  court  We  find  In  the  three  sepa- 
rate records  only  one  statement  of  facta. 
This  Is  objectionable,  and  hampers  this  court 
seriously  In  the  discharge  of  Its  duties;  it 
Is  a  practice  which  attorneys  may  fall  Into 
that  the  court  cannot  countenance.  We  will 
consider  the  statement  of  facts  in  this  In- 
stance, but  wish  to  give  prt^r  warning  that 
a  statement  of  facts  hereafter  mast  accom- 
pany the  record  In  each  case  regardless  of 


the  agnemeiit  of  defmdant  and  counsel  tor 
tbe  state. 

The  convictlOQ  In  the  case  now  under  con- 
sideration was  under  an  indictment  diarglng 
that  appelant  had  In  bla  poaaocnlon  equU>- 
ment  for  the  manufacture  ot  Intoxlcatins  Uq- 
nor, not  for  medicinal,  aacramfflital,  mertanl- 
cal,or  sdeutlfic  purposes.  The  equlpmait  la 
described  In  tbe  indictment  to  be  oie  k^tle^ 
cme  worm,  and  trough,  one  funn^  tea  bar- 
rels, and  one  furnace.  Appellant  was  con- 
victed and  his  punishment  assessed  at  coa- 
flnement  in  the  penitentiary  for  one  year. 

The  issues  presrated  by  appellant  in  his 
motion  to  quctsh  tbe  indictm«it  have  all  been 
decided  adrers^y  to  his  contoition  In  £x 
parte  Gllmore,  228  S.  W.  198. 

Error  Is  assigned  becanse  the  court  over- 
ruled tbe  first  apidicatUHi  for  continuance, 
based  on  the  absence  of  witnesses  fid  liick- 
san,  B.  A.  Uoore,  and  Xarl  W.  BUby.  The 
qnalifleatlon  to  t2ie  bill  shows  that  on 'Octo- 
ber 14, 102Ov  this  case  was  set  down  for  trial 
for  October  26th;  snbpcenas  wwe  not  re- 
quested for  these  wttneases  nntil  October  aoth. 
no  exctue  for  the  delay  in  having  process 
issued  appears  from  the  bill.  We  are  inclined 
to  think  there  was  a  lack  of  diligence  In  se- 
curing process.  However,  If  these  witnesses 
had  been  preeent  and  had  sworn  to  all  tliat 
is  claimed  tbey  would,  and  the  jury  had  be- 
lieved it  all  to  be  true.  It  Is  not  likely  any 
dlffer^t  verdict  would  have  been  reached. 

The  atetement  of  facta  discloses  tbat  tbe 
appelant  some  time  between  the  1st  and 
lBt3i  of  April,  moved  upon  a  small  fbrm, 
known  as  the  Uartl  place,  and  resided  tbere 
nntll  the  2Sd  of  June,  wtaoi  an  Inveetigation 
by  the  officers  resulted  in  these  proeecntioaa 
being  flled  against  app^ant  Martt  wbo 
had  formerly  lived  on  tUs  ^ace^  moved 
away  in  the  tell,  and  between  the  time  be 
1^  and  appellantfs  occupation  of  tbe  prem- 
ises two  young  men  had  bpen  living  on  the 
place.,  Tbe  evldoice  shows  tbat  neither 
they  nor  appellant  had  ever  been  seen  doing 
any  farm  work  while  they  were  living  upon 
the  premises.  There  were  two  barn.s  on  the 
place,  a  small  and  lai^e  one.  The  mother  of 
appellant's  wife  lived  in  Fort  Worth,  and  It 
was  the  practice  of  appellant  and  his  wife  to 
make  frequent  trips  from  their  home  to  the 
city  of  Fort  Worth  ostensibly  to  visit  tbe 
mother.  These  trips  were  made  In  a  flve- 
passenger  Ford  car,  and  once  or  twice  eadi. 
week.  Early  In  the  morning  of  tbe  23d  of 
June  the  fiherltr  and  other  officers  Tislted  the 
appellant's  place,  he  being  absent  at  the  time 
on  one  of  his  trips  to  Fort  "Worth.  In  the 
large  bam,  under  some  hay,  th^  discovered 
three  flve-gallon  Jugs,  two  of  them  being  full 
of  corn  whisky,  and  the  other  partially  filled. 
There  was  alao  discovered  at  the  same  time, 
concealed  under  the  hey,  a  kettle  with  a  ca- 


^s>For  other  eaws  see  floma  toplo  and  KBT-NPUBBR  la  all  Kcr-Numberaa  DlgMts  and  I&dexM 
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padty  of  atKmt  tbSrts  (aUcms.  One  of  the 
offleers,  In  welkins  over  the  bay,  stepped  In 
the  kettle,  and  It  was  dlsoovered  In  tbls  man- 
ner. In  tbe  small  bam  there  was  a  partition. 
In  one  side  of  it  there  was  a  furnace  and  a 
worm  in  a  trough,  the  tTOugh  being  abont  16 
feet  long  made  out  of  1  by  12  Inch  lumber, 
ttj rough  which  there  ran  two  copper  tnbes  or 
worms.  They  also  found  three  or  four  empty 
five-gallon  Jugs  under  the  kitchen  floor.  Tbe 
furnace  described  was  a  large  one,  being 
some  6  feet  long,  and  would  accommodate 
ttie  kettle  found  In  the  large  barn.  The  for- 
nace  was  so  arranged  that  a  pipe  tan  from 
it  out  at  the  east  or  back  end  of  the  bam,  so 
tbe  smoke  from  the  furnace  would  go  out 
near  tbe  ground  on  the  east  or  bat^  side.  In 
ttie  ottier  portion  of  tbla  small  bam  were 
found  nine  or  tea  barrels  foU  of  maah.  In 
two  or  llirea  of  thege  barrele  the  mash  had 
ceased  woEUn^  bad  settled  down,  and  was 
<aHtr»  bat  In  tbe  otben  U  waa  atlU  ferment- 
Ins.  Three  sacks  of  meal  were  found  at  the 
•ame  place  the  bamta  were  dlsoorcred.  79ie 
avldence  dJadoaes  tbat  from  bIx  to  tw«lTe 
days  are  required  for  tlUa  mash  to  go  throoi^ 
tennentatlan  and  settle  suffidently  to  be 
used  In  the  further  process  of  making  whis- 
ky. One  witness  testified  that  his  premises 
J<»lned  tbe  Marti  place,  and  Otat  on  one  oc- 
casion be  went  down  there  cm  some  bnslnesa, 
and  in  looking  for  the  parties  passed  the 
back  end  of  the  small  bam,  and  noticed  the 
same  to  be  all  smoked  ap,  and  observed  the 
pipe  coming  out  near  the  ground.  He  testt- 
fled  that  the  smoke  faxAed  to  be  tolerably 
fresh.  This  witness  also  testified  that  daring 
tbe  time  appellant  llred  there;  he  had,  on 
more  than  one  occasion,  while  In  the  field 
plowing,  detected  an  odor  coming  from  the  dt- 
rectlon  of  the  bam  In  guestiMi,  which  smelled 
like  bread  cooking^  and  made  him  hungry.  A 
lady  testified  that  upon  one  occasion  while 
ai^ellant  was  IMng  there  she  had  gone  to 
the  place  for  the  purpose  of  getting  black- 
berrles;  tor  some  reason  they  did  not  get 
ont  of  their  car;  appellant's  wife  came  out 
<»  the  gallery,  and  witness  noticed  some  one 
come  around  the  small  bam  and  go  In  tbe  in- 
side, and  noticed  sn^oke  coming  from  behind 
the  bam.  After  the  discovery  had  been  made 
by  tbe  <rfIIoers  as  hereinabove  detailed,  ap- 
pelant waa  arrested  about  noon,  as  he  and 
bla  wife  and  brother  returned  home  from 
Fort  Worth.  In  tbe  oar  were  found  three  flve- 
BaUoB  Jogs,  empty,  but  wlUi  tbe  smell  of 
whisky  strong  aboot  tbun.  i^pdlant  also 
bad  with  bim  at  tbte  time  three  sacks  of 
maal  and  three  padiagea'  of  Higar,  being 
about  $2  worth  of  sugar  tn  tbe  package. 
Substantially  the  fwegolng  is  tbe  tasthnoigr 
offraed  iQKm.  tbe  trial,  and  tt  will  not  he  un* 
dertaka  to  state  it  mon  in  detail,  unless  it 
should  be  necessary  to  do  so  In  discussing 
Bone  ta  the  blUa  ot  exceptions  presented. 


'  [2. 9]  Appellant  elatma  tbat  if  tiie  witness 
Silby  were  present,  he  would  testify  that  he 
was  with  appellant  at  the  time  the  latter 
moved  upon  the  place  and  knew  there  was 
hay  in  the  large  bam  at  tbat  time  and  tiliat 
there  were  several  barrel*  In  the  small  bam ; 
that  he  had  also  seen  one  Joe  Marti,  on  sev- 
eral occasions  during  appellant's  absence,  go 
to  his  bam  and  take  therefrom  a  suitcase 
and  carry  it  to  his  buggy.  By  the  witnesses 
Tackson  and  Moore  appellant  said  he  could 
prove  that  they  had  aided  him  In  moving  to 
the  place  and  also  knew  the  contents  of  the 
bam  at  the  time  he  moved  and  saw  several 
barrels  filled  with  aop  In  the  bam.  The  pur- 
pose of  this  testimony  evidently  was  that  It 
t^ded  to  show  tbe  equipment  for  the  manu- 
facture of  Intoxicating  Uguor  was  upon  the 
premises  at  the  time  appellant  took  posses- 
sion thereot  As  stated  heretofore  by  us,  we 
cannot  see  that  the  testlmtmy  of  these  wit- 
nesses could  have  In  any  way  affected  the 
result  of  the  trlaL  If  a  party  should  move 
In  and  take  possession  of  a  furnished  house, 
the  furniture  would  no  less  be  In  bis  posses- 
sion and  under  his  care  and  control  after  be 
bad  moved  In  than  If  It  had  been  acquired 
anbsequeaay.  If  appellant  moved  upon  tbe 
nvemlsea  in  question,  all  of  the  paraphemaUa 
for  the  manufacture  of  Intoxicating  liquor 
being  upon  tbe  premises  at  tbe  tlme^  yet^  If 
^ip^nt  twtt  possession  therectf  and  pro- 
ceeded to  use  the  equlpmeot,  as  the  evidence 
in  Ola  case  Indicates  that  be  did.  It  could 
famish  no  defense  to  him  because  the  equip- 
ment was  already  In  existence  on  tbe  prem- 
ises when  be  totk  diaige  of  them.  We  there- 
fore find  no  oror  on  tbe  part  of  the  court  In 
ovoTullng  appellantfs  awllcatlon  for  contlo- 
uancfc  BTandL**  Orlm.  Laws,  §  238,  and 
many  eaass  dted;  Gleweia  t.  States  228  8.  W. 
226, 

(4]  In  hfa  bills  Of  texc^tions  Nob,  8  and  4 
appellant  complains  of  the  action  of  tit» 
court,  first  in  not  suatalntng  his  motion  to 
hare  the  equipment  in  question  returned  to 
him,  and,  second,  to  the  Introduction  of  gaeb 
equ^^ent  In  eWdrace^  because  tbe  osiers 
wMe  hot  armed  with  a  search  warrant  at  the 
time  they  dlsoovered  and  took  possession  ot 
the  property.  We  will  not  discuss  this  que^ 
tion  at  I«igth,  but  regard  the  case  of  Blppey 
T.  State,  86  Tex.  Or.  B,  S39.  218  S.  W.  463, 
as  dedstve  ot  tbe  mattm  raised  by  appellant 
In  these  bills,  and  foUowlng  that  case,  we 
oondnde  dure  was  no  em»  in  tbe  action  of 
the  court  with  reference  to  this  eqniimient 

[i]  Witnesses  testified  that  when  defendant 
was  arrested  upon  returning  home  a  small 
quantity  ot  wbisikj  was  found  In  his  pos- 
session, or  In  tbe  oar  he  was  driving,  .of  a 
simitar  cbaxactar  to  the  whisky  found  In  tbe 
Jugs  at  the  large  bam.  That  la  to  say,  that 
both  wen  **wbite  com  whisky."  Aiv^llant 
excited  to  the  court  permitting  tbe  witnesses 
to  so  testify.  There  was  no  error  in  this. 
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The  testimony  mar  Iultq  been  of  UtUe  wels^t, 
bnt  It  was  not  Inadmissible. 

[B]  By  other  bills  appellant  assigns  error 
In  permitting  the  equipment  found  ui>on  the 
premises  to  be  brought  into  the  court  and 
exhibited  to  the  Jury  and  permitting  it  to 
remain  in  the  courtroom  during  the  argu- 
ments, and  until  the  Jury  retired.  The  state 
had  a  right  to  produce  before  the  ]ury  the 
equipment  dlscorered  upon  the  premises  of 
appellant  and  not  depend  upon  a  descrlptltm 
thereof  by  a  witness  who  had  seen  It.  The 
various  articles  constituting  the  eqoipment 
being  proper  evidence  in  the  case,  It  Is  proper 
for  the  court  to  let  them  remain  in  the  court- 
room until  the  case  was  concluded;  and  after 
they  had  been  properly  offered  In  evidence, 
the  Jury,  if  they  had  desired,  would  have  had 
the  right  to  take  them  to  the  Jury  room  for 
their  further  examination  during  deliberation 
upon  the  case. 

[7, 81  Appellant  complains  becaum  the 
court  permitted  to  be  exhibited  before  the 
Jury  six  five-gallon  Jugs,  whldi  had  been 
found  at  the  time  the  other  equipment  was 
discovered,  because  It  was  no  part  of  the 
equipment  described  In  the  indictment.  As 
Stated  in  the  b^lnnlng  of  this  opinion,  ap- 
pellant was  tried  upon  three  charges  at  once. 
Upon  the  charge  of  manufacturing  Intoxicat- 
ing liquor  there  Is  no  question  bnt  the  in- 
troduction of  these  Jugs  in  evidence  would 
have  been  permissible,  as  tending  to  show 
preparation  of  a  container  for  the  llqntHr 
when  made.  No  charge  was  asked  limiting 
this  evidence  to  any  particular  case,  or  any 
particular  durge.  We  do  not  bellevA  the 
court  would  have  been  authorized  In  giring 
such  a  charge  had  it  been  requested.  If  the 
state  had  been  aUe  to  show  by  an  eyewitness 
that  appellant  had  been  operating  the  equip- 
ment In  question  In  tbe  manufacture  of  In- 
toxicating liquor,  it  certainly  would  have 
had  a  right  to  do  so ;  on  the  charge  for  hav- 
ing equipment  In  his  possession,  it  likewise 
bad  a  right  to  offer  any  legitimate  evidence 
as  a  circumstance  tending  to  prove  the  same 
thing. 

[t]  Aiipellant  also  reserved  a  bill  ot  exo^ 
tlons  because  the  state  was  permitted,  orer 
bis  objection,  to  prove  by  one  witness  the 
smoked  condition  of  the  back  side  of  the 
small  bam,  and  who.  In  connection  with  his 
testimony,  said  It  "looked  like  fresh  smoke," 
on  the  ground  that  the  same  was  a  conclusion 
of  the  witness,  and  not  a  statement  of  t&ct 
It  would  be  almost  Impossible  for  a  witneAs 
to  so  describe  the  appearance  of  a  smoked 
wall  as  to  enable  a  Jury  to  draw  a  condu- 
Blon  as  to  whether  'it  was  fresh  smoke  or 
otherwise,  and  we  believe  this  expUuuUion 
from  the  witness  that  it  "looked  like  fresh 
sm<^"  comes  within  the  rule  at  a  shorthand 


rendering  of  the  facts,  and  was  permlastble 
under  the  circumstances.  Brandi's  Anno. 
P.  O.  p.  73,  f  132. 

We  find  no  errors  In  the  reccvd,  Bsd  ttie 
Judgment  Is  affirmed. 

On  notion  for  Rehearing; 

liATTIMORE.  J.  [10]  This  case  Is  before 
us  upon  appellant's  motion  for  rehearing.  He 
urges  that  we  were  in  error  In  holding  the 
evidence  sufSclent  because  of  the  fact  t^t 
the  top  to  a  certain  kettle  which  is  enumer- 
ated as  one  of  the  articles  of  the  equipment 
for  making  intoxicating  liquor,  which  was 
found  In  appellant'^  possession  by  the  offi- 
cers, was  not  found  or  accounted  for.  It 
was  stated  by  a  gentleman  who  examined  the 
equipment  in  the  presence  of  the  jury  that 
the  top  of  the  kettle  would  be  necessary  In 
order  to  make  liquor  with  said  equipmait. 
Various  parts  of  said  equipment  w&rt  ap-' 
parently  not  In  actual  use  on  the  day  fliat 
the  ofilcers  searched  the  premises  and  found 
sam&  There  was  sndi  qnanttty  at  aflbrm- 
ative  evidence  satisfactorily  establishing  the 
fact  that  the  manufactnie  of  liquor  was  being 
rather  extensively  carried  on  on  the  prenlses 
in  appellant's  possession,  tfa*t  we  would  not 
feel  Inclined  to  hold  said  evldenoe  Insofflcteot 
because  tha  officers  did  not  find  and  take  In- 
to their  possession  the  top  of  the  kettle  which 
oould  easily  have  beeo  overlooked  by  them, 
they  not  being  experts  and  not  knowing  the 
importance  tliat  the  top  of  said  kettle  might 
play  in  making  the  contraband  artldCL 

The  questions  raised  In  said  motion  rela- 
tive to  the  conflict  between  the  Dean  Law 
(Acts  36th  Leg.  [Sd  Called  Sess.]  c.  78)  and 
the  Volstead  Act  (41  SUt.  305)  will  not  be 
here  discussed  because  they  have  been  fuUy 
settled  against  appellant  In  other  deddons 
of  this  court 

We  did  not  dispose  In  the  original  opinloe 
of  appellant's  application  for  continuance  od 
account  of  the  absence  of  witnesses  Tacbson, 
Moore,  and  Silby,  on  the  ground  of  Insuffi- 
cient diligence  to  pi-ocure  their  presence,  but 
upon  the  proposition  that  the  testimony  al- 
leged to  be  expected  from  said  witnesses  did 
not  appear  to  us  to  be  such  as  could  have 
materially  affected  the  result  of  ttie  trial. 

[11]  That  the  liquor  found  In  a  bottle  In 
the  ear  of  appellant  was  of  the  same  kind  as 
that  In  the  Jugs  In  his  bam  was  material 
matter  such  as  could  be  testUed  to  by  jfer- 
sons  having  opportunity  to  make  the  com- 
parison. We  do  not  understand  tbat  aUUty 
to  testify  to  such  fact  called  for  any  questlcm 
of  export  testimony,  and  believing  tftiat  we 
correctly  disposed  of  the  case  upon  the  orig- 
inal hearing,  appdlant^i  moOoB  tor  ttbtaiSog 
is  OTsnroled. 
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THIELEPAPE  V.  STATE.   (No.  6214.) 

(Court  of  Grimtnal  Appeal*  of  Texas.   Mar  ^ 
1821.   Bebearittf  Denied  June  8,  1921.) 


latvxIotflH  Uqim  •c»236(l9)-EvMeMB  ttM 
to  swtala  eoNvMloi  of  liltolt  ■awrfiotoro. 

Bridenca  held  stfffleleiit  to  anat^  conTietiai 
for  the  manufacture  of  intoxicating  Ugnor  not 
fw  medicinal,  eto,  porpoaea. 


TBIELSiPAPB  T.  STATS  77S 

<»1  B.W.) 

Cban  two  montho.  Sscki  ot  meal  wwe  dis- 
covered In  connection  with  the  barrels  con- 
taining the  mash,  and  appelant  had  in  his 
possession,  In  his  car,  at  the  time  «f  bis  ar- 
rest, three  more  sacloi  of  meal,  and  a  quan- 
tity of  Bogar.  An  honest  Jury  could  hardly 
hare  reached  any  other  conclusion  than  was 
reached  by  ttie  Jnry  In  this  case. 
The  Judgment  la  affirmed. 


Appeal  from  District  Courts  Parknr  Coun- 
F.  O.  McBJnaey,  Judge. 

Robert  Thlelepive  was  conrlcted  of  man- 
n&ctnrlng  Intoxicating  llauor,  and  he  ap- 
peals. Affirmed.  * 

Bashln,  Dodge  &  Bishop  and  Sam  8.  Beene, 
aU  of  Fort  Worth,  for  appellant 

B.  H.  Hamtltmi,  Asot  Atty.  CtaL,  for  the 
State. 

HAWKINS,  J.  In  this  case  appellant  was 
ctrnvicted  for  the  manufacture  of  IntoxlcaUng 
liquor,  and  his  punlshmrait  assessed  at  Con- 
finement In  the  penitentiary  for  one  year. 

The  legal  questions  presented  are  Identical 
with  those  passed  up<«i  by  the  court  In  a 
case  against  this  same  appellant  In  cause 
No.  6212  (231  S.  W.  709),  In  which  he  was 
Charged  with  the  possession  of  egulpmoit  for 
the  manufacture  of  Intoxicating  Uqnor.  A 
dlscuatdon  of  the  same  questions  in  this  case 
would  <mly  be  a  repetition,  and  we  refer  to 
the  case  decided  this  same  day  tor  a  state- 
ment of  the  facts,  and  our  views  upon  the 
l^al  questions  presented. 

As  we  gather  from  the  record,  the  conten- 
tion of  aiQwUant  was  that  the  whisky  found 
upon  his  premises  at  the  time  the  officers 
made  the  investigation  was  not  manufactured 
by  him,  but  by  parties  who  had  previously 
occupied  the  premises.  The  court  Instnicted 
the  jury  upon  this  Iwue  and  perttnoitly  toM 
fhem: 

"Although  you  may  believe  from  the  evidence 
that  the  whisky  testified  about  by  witness  was 
found  on  the  premises  on  which  he  (appellant) 
lived,  yet  yoa  cannot  convtc^t  the  defen<^nt  un- 
less you  believe  from  the  evidence  beyond  a 
reasonaUe  doubt  that  the  same  was  manofac- 
tored  by  Um." 

The  court  also  gave  a  proper  charge  upon 
circumstantial  evidence. 

The  Jury  were  fully  warranted  in  reaching 
the  conclusion  that  appellant  himself  had 
been  engaged  in  the  manufacture  of  Intox- 
icating liquor,  The  e^dence  shows  that  the 
mash  In  the  majority  of  the  barrels  found 
on  aK>cllant's  premises  was,  at  the  time  of 
tiie  discovery,  still  in  a  state  of  fennentatlon. 
The  evidence  is  further  to  the  effect  that  it 
takes  from  six  to  twelve  days  for  this  fer. 
mentation  to  cees^  and  at  the  time  the 
officers  made  the'  raid  in  question,  the  aih 
pellant  had  been  upon  the  premises  for  more 


On  MotiMi  for  Bebearing. 

liATTIMOBE,  J.  This  case  was  afflruied 
at  a  former  time  and  comes  before  us  upon 
appellant's  motion  for  rehearing.  No  anf- 
flelent  reasons  app^rlng  In  said  motion  for 
believing  our  former  opinion  Incorrect,  and 
concluding  tbat  the  case  was  properly  dis- 
posed of,  the  motion  for  rehearing  will  be 
overruled. 


THIELEPAPE  v.  STATE.   (He.  «2I80 

(Oourt  oi  Crlmtnal  >^ipeals  vt  Texss.  Ur 
1921.   Behearing  Denied  June  S,  1921.) 

IntoxloatiBg  lUuors  «=»236(6!^)— EvMeaee 
held  to  sustain  oonvlotlea  of  having  llqaor  Is 
posseesloa. 

Evidence  h€ld  to  sustain  conviction  of  bar- 
ing in  possession  Intoxleatiag  liquors  not-  for 
medicinal,  etc,  purpoaea. 

Appeal  from  District  Oourt,  PartceT  Coun- 
ty;  r.  o,  McKlnsey.  Judga 

Bobert  Thlelepape  was  convicted  of  having 
In  possession  intoxicating  liquors  not  for 
medicinal,  etc.,  purposes,  and  he  appeal& 
Affirmed. 

Baskin,  Dodge  &  Bishop  and  Sam  S.  Beene, 
all  of  Fort  Worth,  for  appelant. 

B,  H.  Hamilton,  Asst.  Atty.  Gen.,  tax  fhs 
State. 

HAWKINS,  J.  Appellant  was  convicted 
for  having  in  his  possessioQ  intoxicating 
liquors  not  for  medicinal,  mechanical,  sden- 
tlfle,  or  sacramental  ^rposea,  and  his  punish- 
ment assessed  at  tme  year  In  the  poiitentlary. 

This  is  a  conQtanion  case  to  Nos.  6212  and 
6214  (^  S.  W.  760^  77S)  against  the  same 
aK)dlant,  decided  last  oi^lnieii  day.  May  ith. 
The  same  legal  queirtlons  are  presented  In 
this  case  as  wera  disposed  of  in  the  others, 
and  ttierefore  we  pretermit  a  discussion  of 
them  again,  nie  evidenco  is  also  set  out 
practically  In  full  in  one  of  those  cases,  and 
it  will  not  be  necessary  to  r^teat  it  here  fur* 
ther  than  It  has  refierence  to  the  particular 
charge  we  are  now  considering.  The  evi- 
dence fully  authorized  the  jury  In  reaching 
the  oonelnsian  that  appellant  not  cmly  had  In- 
toxicating liquor  In  his  possession,  but  that 
he  was  holding  it  In  his  posaessloa  for  the 
purpose  of  unlawfolly  selling  it  At  the  time 
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Ub  premises  wu  raided  two  flve-sallon  Jugs 
of  com  whisky  were  foimd  under  some  hay  In 
his  bam,  and  another  flve-gallon  Jug  par- 
tially filled  was  found  in  the  same  {dace. 
Equipment  for  making  intoxicating  liquor 
was  found  up<«i  his  premises,  and  there  was 
evidence  to  the  effect  that  he  bad  been  using 
It.  Some  nine  or  ten  barrels  of  mash  in  vari- 
ous stages  of  fermentation,  and  com  meal, 
were  found  In  his  bam.  Appellant  was  in 
the  habit  of  making  one  or  two  trips  a  week 
to  Fort  Worth  In  his  car,  and  at  the  time  <tf 
his  arrest,  upon  approaching  home,  three 
empty  flve-gallon  Jugs  were  found  in  his  car, 
together  with  three  sacks  of  com  meal  and  a 
quantity  of  sugar.  The  Jugs  seem  to  have 
borne  about  them  the  unmistakable  odor  of 
whisky,  and  the  Jury  was  fully  warranted  in 
reaching  the  conclusion  that  the  whisky  found 
in  appellant's  possession  was  held  by  him  for 
the  unlawful  purpose  of  sale  and  barter. 

Having  disposed  of  the  legal  questions  in- 
volved in  the  other  cases,  and  believing  the 
evidence  In  this  case  sustains  ttie  vttdli^  the 
Judgment  oC  the  trial  court  is  aflitiiied. 

On  Motion  for  Rdiearlng. 

liATTIMORHV  J.  nils  case  was  affirmed 
at  a  former  tine  and  comes  before  us  npon 
appellant^B  motion  for  rehearing:  No  mf- 
HdUat  reasons  appearing  In  said  motion  for 
believing  our  former  opinion  Incorrect,  and 
concluding  tbat  t3ie  case  was  property  dlS" 
posed  of,  the  motion  tot  tebearing  will  be 
overruled. 


MoCLURE  V.  STATE.    (N*.  6275.) 
(Ooort  of  Oriminal  Appeals  of  Texas.  June  1« 

nam,) 

1,  CiiHlsid  law  «=»507<7)— Prosaeutrlx  Is  aa 
Ineest  ease  held  to  be  an  aooosiplloe. 

Where  incestuous  relations  extending  over 
a  period  of  many  yean  existed  between  de- 
fmdant  and  prosecutrix,  his  Btepdanghter,  19 
years  of  age,  she  was  an  accomplice  within  the 
role  as  to  acoompUce  testiiiionr. 

2.  Criminal  law  «=>5II(S)— Testlsiosy  of 
prosecutrix,  an  aooomplloe,  taeli  set  ssffl- 
clestly  oorroboratetf. 

Testimony  of  neighbors  to  having  seen  de- 
fendant and  prosecatrix  together  in  places 
which  woold  have  afforded  opportunity  for  the 
commission  of  the  crime  was  not  sufficient 
corroboration  to  sstablish  Incest  by  accomplice 
testimony  of  prosecutrix,  where  defendant  pro- 
duced a  large  number  of  witnesses  who  testi- 
lled  that  he  bore  a  good  reputation  for  virtue 
and  cbastity. 

Appeal  from  District  Court,  Wtos  Ooonty; 
F.  O.  McKlns^,  Jndge. 

R.  C  MoClure  was  convicted  of  Incest,  and 
be  appeals.  Reversed  and  remanded. 


Ucilvmj  ft  Orttys,  of  Decatur,  for  appe- 
lant 

B.  H.  Hamilton*  Asst  Attj.  Ocn^  for  the 
Stats; 

LATnuORB,  J.  Appellant  was  convicted 
of  Incest  in  the  district  court  of  Wise  county, 
and  his  punldunent  fixed  at  five  years  In  the 
pmltentiary. 

[1 1  The  indlcbnent  was  fw  Incest  alleged 
to  have  ^n  committed  with  appdiant's  step- 
daughter, a  young  lady  19  years  of  ag&  Bhe 
testified  to  an  act  of  Intwconrse  wUb  ampei^ 
lant.  and  as  to  the  fact  that  be  had  given  hw 
various  presents,  and  to  a  eonvnsatlaik  lud 
with  her  mother,  appellant's  wife,  In  whidi 
she  told  her  mother  of  continued  Incestuous 
relations  with  appellant  extending  over  a  pe- 
riod of  many  years,  and  that  he  was  the  fa- 
ther of  two  children  to  which  she  had  given 
birth.  She  was  an  acoomplloe  under  all  our 
authorities.  Branch's  Ann.  P.  a  pp^  S88, 
689. 

[2]  Appellant  asked  an  Instracted  verdict 
at  the  dose  ot  the  testimony,  basing  such  re- 
quest on  the  lac^  of  corroboration  of  the 
young  woman.  A  test  of  the  sufficiency  oC 
sndk  corroboration  might  be  made  by  apply- 
ing the  familiar  rule  of  considering  the 
weis^t  of  Out  testimony  In  the  record,  aside 
from  that  of  the  accomplice  witness,  and  as- 
owta'pfag  If  same  would  tend  to  show  the  ac> 
cuaed  guilty  of  the  act  charged.  A  Mr.  Fore- 
man testified  that  about  the  date  fixed  by  the 
prosecutrix  he  was  working  in  a  fidd  adja- 
cent to  that  In  which  she  and  her  two  half- 
alsters  were  bodng;  that  appellant  was  har- 
rowing in  another  nearby  Held.  On  more  than 
one  occasion  <m  that  day  this  witness  said  ho 
saw  prosecutrix  leave  her  work  and  go  to- 
ward fba  house  as  If  for  water,  and  saw  lier 
enter  an  orchard,  and  at  the  same  time  he 
woold  see  amtellant  leave  his  team  and  go  al- 
so into  said  or<Aiard,  and  that  after  being  out 
ot  sl^t  for  16  or  20  minutes  the  girl  would 
go  out  of  the  orchard  and  appellant  would 
also  go  out  of  the  same  place  and  bad^  to  his 
team.  He  said  this  all  occurred  In  the  day^ 
time  and  in  plain  sU^t  of  himself  and  of  the 
two  danghters  of  ai^Uant;  tb^  being  about 
12  and  14  years  of  age  respectively.  Mr. 
and  Mrs.  Porter  and  Mr.  FhlUlps  testified 
they  were  nel^bors  of  the  MoOlnres,  and  had 
often  seen  appellant  and  the  prosecutrix  <m 
the  public  road  togeflier,  going  to  and  firom 
the  town  of  Decatur,  and  bad  seen  Qiem  gt>> 
lug  to  churdi  together;  that  sometimes  appe- 
lant was  accompanied  by  his  wife,  the  mothsr 
of  prosecutrix,  and  sometimea  She  was  not 
along. 

Th^  Is  all  of  the  corroborating  testimony. 
There  does  not  appear  anything  in  U  whldt. 
In  and  of  Itself,  would  toid  to  connect  appel- 
lant with  sny  criminal  knowledge  of  the 
young  lady.  Our  Asdstant  Attorney  Qaieral. 
In  his  brief  fbr  the  state,  admits  It  to  be  In- 
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snlfldent  for  corroboratlrai,  and  we  are  of 
opinion  that  he  is  correct  Appellant  placed 
on  the  stand  In  his  own  behalf  a  large  num- 
ber of  his  neigUwn,  who  testified  that  he 
bore  a  i^>od  r^Mitatlon  as  to  his  conduct  to- 
ward womec  and  for  Tlrtue  and  chastity.  It 
was  not  even  proven  by  others  that  the  young 
lady  had  given  birth  to  any  dilldren,  nor  was 
she  examined  by  any  physician  or  other  per- 
sons who  testified  as  to  any  phy^cal  evldoice 
of  i)cnetratloD,  and  In  fact  there  was  no  evl- 
denc©  in  the  record  aside  from  her  own,  to 
show  that  she  bad  ever  had  Intercourse  with 
any  man.  A  letter  written  by  prosecutrii  to 
appellant  stating  taiat  wbat  'he  had  done 
was  known*  and  unless  be  deeded  all  he 
had  to  her  mother  and  left  the  country  his 
case  would  be  put  In  the  hands  of  the  author- 
ities, was  In  evidence. 

Because  of  the  Insuffldcncy  of  the  corrob- 
orating evidence,  the  Judgment  of  the  trial 
court  must  be  reversed  and  the  causa  remand- 
ed; and  It  ]»  ao  oidered. 


HUNT  V.  STATE.    (N*.  6165.) 

(Court  of  Criminal  Appeals  of  Texas,  June 
1,1021.) 

1.  Crimlial  law  «=>Sli(l)— Evldenoe  eorrobo- 
ratlve  «f  aeoomplles  held  winolMt. 

In  prosecution  for  automobile  theft,  evi- 
dence in  corroboratioa  of  an  aocomplice  Md 
snfScient 

2.  Larceny  «=s>4l— State  reqilred  to  prove  that 
antomoblle  found  ia  defendant's  possession 
was  that  dahned  to  have  been  stolea. 

In  prosecution  for  theft  of  automobile,  the 
state  was  required  to  prove  that  the  car  which 
had  been  proved  to  have  been  in  defendant's 
poaaesaim  was  the  one  claimed  to  hav«  been 
stolen. 

3.  Laitteny  «=»62(2)— Want  of  eeasMt  not  In- 
farred  from  other  olrcamstanoes,  where  own- 
er, though  a  wltnats,  did  sot  tastl^  with  raf- 
areaee  thereto. 

Where  the  owner  of  alleged  stolen  proper- 
ty is  present  and  testified  before  the  jury,  and 
fails  to  give  direct  and  positive  testimony  as 
to  want  of  consent  to  the  taUng  of  the  proper- 

SQch  want  of  consent  win  not  I>o  inferred 
from  other  drcomstances  In  evidence. 

Appeal  from  IMstrlct  Court,  McLennan 
County;  Richard  I.  Hnnroe,  Judge. 

F.  8.  Hunt  wag  convicted  of  automobile 
theft,  and  h«  appeals.  Reversed  and  re- 
manded. 

McCutcheon  &  Church  and  Geo.  Clifton 
Edwards,  all  ot  Dallas,  for  appellajit 

R.  H.  Hamilton,  Asst.  Atty.  Gen.,  for  the 
State. 


HAWKINS,  J.  Conviction  was  for  theft 
of  an  automobile.  Punishment  was  assessed 
at  10  years  In  the  penitentiary. 

Sims,  an  accomplice,  testified  that  he  and 
appellant  e^ole  a  new  Ford  car  In  Waco  on  a 
certain  Saturday  night  from  a  certain  place 
described  by  him ;  that  they  carried  this  car 
out  In  the  country,  changed  the  motor  nupi- 
her  on  it,  and  put  a  highway  license  number 
on  It  which  had  prior  to  that  time  been  taken 
out  In  Bell  county  preparatory  for  use  on  a 
stolen  car;  that  It  was  taken  out  in  the 
name  of  J.  H.  Hlnes;  appellant  took  the  car 
north,  and  afterwards  reported  to  witness 
that  be  had  sold  it  In  Dallas^  witness  was 
unable  to  recall  the  highway  license  number 
they  put  on  the  car,  or  the  motor  number; 
after  this  car  was  taken  they  discovered 
In  it  a  bathing  suit,  which  they  threw  away. 

The  owner  of  the  car,  Roy  Poole,  testified 
that  his  car  had  been  stolea  from  the  point 
where  Sims  claimed  he  and  Hnnt  got  it 
Poole  had  left  a  bathing  suit  In  his  car, 
which  he  never  saw  again.  This  car  was 
taken  on  June  12th.  On  June  17th  Povrell 
bought  a  car  from  Hunt  in  Dallas,  bearing 
at  that  time  motor  niunber  3886427,  and 
license  number  490006.  Hunt  transferred  to 
Powell  a  state  license  purporting  to  have 
been  Issued  to  J.  H.  Hines  by  the  Bell  coun- 
ty tax  collector,  bearing  numbers  correspond- 
ing to  the  ones  on  the  car.  This  license  was 
Introduced  by  the  state.  Powell  sold  the  car 
to  Maxwell,  and  Poole  got  it  back  from  Max- 
well. When  Poole  lost  his  car  a  tassell 
which  had  been  pulled  oCT  a  dress  was  in  it, 
and  when  the  car  was  recovered  this  same 
tassell  was  found  under  one  of  the  seats,  and 
it  was  parOy  In  this  way  the  car  was  Iden- 
tified. 

This  is  a  companion  case  to  two  other 
cases  against  Hunt  which  were  decided  In 
March  of  this  year,  229  S.  W.  869.  230  S.  W. 
406,  but  not  yet  [offlciallyl  reported,  and 
many  questions  raised  in  this  case  were  de- 
cided, in  them,  and  wIU  not  be  discussed  at 
length  again. 

[1]  A  special  diarge  was  requested,  di- 
recting the  ]nry  to  return  a  verdict  of  not 
guilty,  because  ttiere  was  not  sufficient  evi- 
dence to  corroborate  the  accomplice.  There 
was  no  error  In  refastag  to  give  this  charga 
We  believe  tbe  car  was  sntBdently  Idmtlfled 
as  the  Poole  car,  and  appellant  was  found  la 
the  possession  of  It  recently  after  the  theft, 
and  we  think  the  corroboration  sufflclent. 

[2]  Tbe  court  was  also  asked  to  charge  the 
Jury  to  acquit  appellant,  unless  they  believed 
from  tbe  evidence  beyond  a  reasonable  doubt 
that  the  car  sold  to  Powell  belonged  to  F00I& 
This  charge  should  have  been  givai.  See 
Hunt  Cases,  supra,  and  authorities  dted. 

The  charge  requested  with  r^erenoe  to 
the  efFect  of  the  Introduction  of  fbe  license 
receipt  in  evldoice  was  erroneous;  but  a 
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<diarg»  as  Indicated  In  the  other  oplnloiia 
should  have  been  given. 

Appellant's  contention  that  the  theft  of  an 
automobile  is  a  misdemeanor,  regardless  of 
the  valne  of  the  car,  was  fully  discussed  in 
one  of  the  opinions  heretofore  rendered  hi  a 
case  against  the  same  appellant,  and  there- 
fore will  not  be  discussed  again  here. 

We  have  expressed  onr  views  upon  all 
Questions,  save  one,  raised  by  the  record  In 
this  case,  in  the  other  cases  referred  to.  The 
records  are  very  similar,  and  some  of  the 
same  errors  appear  in  ttils  record  as  were 
disclosed  in  the  others. 

In  appellant's  motion  for  new  trial  he 
urges  that  be  Is  entitled  to  the  same: 

"Becaose  the  state  did  not  prove  as  required 
hy  law,  positively,  and  in  terms,  the  want  of 
consent  requisite  to  conviction;  the  owner  of 
the  car  alleged  to  hare  been  stolen  being  pres- 
ent and  testlfring,  twice,  in  tbe  case,  for  the 
state." 

[I]  An  examination  of  the  etetemeBt  (rf 
facta  discloses  that  the  gronnd  for  the  mo- 
tion for  new  trial  Is  well  takm.  While  Roy 
Poole,  fibe  owner  of  the  aUeged  stolen  car, 
testtfled  to  all  the  circumstances  from  which 
the  Jury  might  Infer  that  it  was  taken  with- 
out hlB  consent.  It  appears  that  at  no  time 
during  his  exaininatlfm  wae  be  aaked  in  re- 
gard to  his  want  of  ccmaent.  It  Hie  state 
relied  upon  the  fact  that  the  drcomstancea 
might  justify  the  eoncInsi(m  ttiat  be  did  not 
consent,  it  was  not  snffidoit.  Where  the 
owner  of  the  alleged  stolen  pnq^erty  Is  pres- 
ent and  testifies  before  the  Jury,  and  falls  to 
give  direct  and  positive  teetiinony  as  to  bis 
want  of  consent  to  ttie  taking  <st  the  prop- 
erty, sudi  want  of  consent  will  not  be  infer- 
red from  other  circumstances  in  evidence. 
This  question  will  be  found  fully  discussed  In 
Oaddell  v.  State,  49  Tex.  Cr.  B.  133,  90  S. 
W.  1014,  122  Am.  St.  Rep.  806,  in  whldi  a 
great  many  cases  are  reviewed  and  cited. 

For  the  errors  herein  pointed  out,  and  oth- 
ers discussed  in  the  former  opinions  referred 
to,  the  Judgment  Is  reversed,  and  the  cause 
remanded. 


BEAN  V.  STATE.   (No.  6247.) 

(Oonrt  of  Ozimlnal  Appeals  of  Texas.  Jane  1, 
1921.) 

Homlolite  «=»32^Faliure  to  etiarge  oa  law  ef 
homloide  Is  defense  of  one's  person  after 
threats  held  not  reversible  error. 

In  prosecution  for  marder  of  sister's  hus- 
band after  the  husband  bad  assaulted  and  eeri- 
onsly  faijared  his  Ttdfe  and  had  threatened  to 
kill  her  entire  family,  and  after  the  wife  had 
taken  refuge  with  defendant,  in  which  defend- 
ant claimed  to  have  shot  from  his  house  in  de- 
fense of  himself,  sister,  and  others  of  the  fam- 
ily while  deceased  was  advancing  toward  the 


house,  the  court's  failure  to  fautruet  on  the  law 
of  homicide  in  defense  of  one's  person  in  a 
case  wherein  the  aecnsed  relies  upon  threats 
accompanied  by  a  demonstration,  where  no 
special  charge  was  aaksd  eorrectiag  t^e  iHiiis- 
sion,  and  where  the  fatal  shot  and  tbe  taaflie- 
tion  of  the  injoties  from  which  death  i^pearcd 
to  rcsolt  took  place  after  deceased  had  fled 
from  the  premises  pursued  hr  defendant,  JbeU 
not  rsTsrsibls  error. 

Appeal  from  District  Court,  Ptik  Ooontr ; 
I*.  Manry,  Judge. 

Isaac  Bean  was  ooovioted  of  murder,  and 

he  appeals.  Affirmed. 

R.  H.  Hamilton.  AMt  Att7>  for  the 
State. 

LATTIBfORB,  J.  Aj^llant  was  coavlcted 
in  the  district  court  of  Polk  county  of  mur- 
der, and  his  punlsbmatt  fixed  at  cmflnement 
in  the  penitentiary  for  lire  years. 

Appellant  killed  his  brother-in-law.  The 
facts  showed  that  the  sister  of  appellant, 
wife  of  deceased,  had  received  at  the  tatter's 
bands  continued  cnA  treatment  beginning 
soon  after  her  marriage  and  culminating 
shortly  before  this  homicide  in  a  brutal  as- 
sault up<m  her  by  deceased  In  which  two  of 
her  ribs  were  broken  and  she  was  otherwise 
seriously  Injured.  It  appears  that  after  said 
assault  she  escaped  from  her  home,  hid  In 
the  woods,  and  later  made  her  way  to  her 
father*6  house,  where  her  brother,  ai^Uant 
herein,  lived.  The  bad  reputation  of  de- 
ceased as  bdng  that  of  a  violent  and  danger- 
ous man  seemed  fully  proven,  and  It  was  in 
testimony  that  he  had  repeatedly  threatened 
the  extermlnatlm  of  the  whole  Bean  family, 
stating  to  one  witness  that  be  was  going  to 
Ldvingston  and  get  a  Winchester  and  wipe 
out  the  whole  family,  and  to  another  that  he 
was  going  Into  the  army,  bat  that  before  be 
left  he  was  going  to  kill  out  the  wbol6  Bean 
family,  and  these  threats  had  been  communi- 
cated to  appellant  before  the  homicide,  dn 
the  night  in  question  deceased  came  to  the 
home  in  which  the  Bean  family  lived,  called 
oat  frcHn  the  gate,  and  demanded  to  aee  his 
wife.  She  came  to  the  door,  and  he  then 
commanded  her  to  accompany  him  home. 
She  turned  back  into  the  house,  and  he  ad- 
vanced toward  the  building  and  was  shot 
by  this  appellant  from  a  window.  Appellant 
is  a  negro  boy  18  or  19  years  old,  and  the 
proof  further  shows  that,  after  shooting  at 
deceased  from  said  window,  he  pursued  the 
latter  a  distance  of  several  hundred  yards 
from  the  house,  finally  overtaking  him,  and 
that  he  then  shot  him  again,  clubbed  bis  gun, 
and  beat  deceased  over  the  head  until  be  was 
dead  OT  practically  so.  No  other  motive  ap- 
pears for  the  killing  than  that  appellant 
was  desirous  of  protecting  his  sister  and  his 
father's  family,  and  that  he  was  afraid  of 
deceased.    The  record  appears  before  ns ' 
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-wlOioat  ft  Un  uS  ftxo^pttons  dttier  to  Oie 
tftklng  or  rejecti<m  (tf  eridmce,  or  to  tbe 
charge  oC  the  trial  ooort  ^e  trial  conrt 
did  not  snbmlt  the  law  of  homldde  In  de> 
fense  ot  one's  person  In  a  case  wherein  the 
accused  relies  UKKm  threats  accompanied  by 
a  demonstratitm,  hut,  Inasmuch  as  no  special 
diarge  was  asked  correctInK  this  omission, 
and  In  view  of  the  farther  fact  that  the  fatal 
shot,  oe  the  infliction  of  the  Injuries 
wblch  death  appeared  to  result,  took  place 
after  deceased  had  fled  tiom  tte  premises, 
we  would  not  fed  at  liberty  to  hold  the  fall- 
nre  to  give  said  charse  as  any  serioos  error. 
The  Jury  had  the  facts  before  them  and  saw 
fit  to  give  to  ai^ellant  the  lowest  mudshnunt 
for  the  offense  diarged. 

Sending  no  error  in  the  record*  the  tnSg- 
meat  will  be  affirmed. 


THERIOT  V.  STATE. 


(No.  6240.) 

June  It 


CCoart  of  Grlminal  ^peata  ni  Texas. 

1921.) 

1.  Hosileide  9s»309(4)-£vlileRoe  of  pravlou* 
difllosltlee  and  of  fear  aad  exottaaieat  oa  the 
part  of  aooated  held  to  re^alre  aslisiissloR  of 
the  1MB*  of  Biaaslaaghter. 

Evidence  of  preiioas  dlfflcnltiea  and  of  (ear 
and  ozciteiaent  of  defendant  accompanTing  as- 
saults and  thieats  by  deceased,  though  not  luf  • 
fident  to  coDstltnte  adequate  cause,  heldi  on 
the  evidence,  to  require  the  submiision  of  the 
iwie  of  BMBslau^ter. 

2.  Witnesses  «=»383— Cannot  he  Inipsaoksd  as 
to  aa  Immaterial  matter. 

"Where  defendant's  witness  on  crou-exam- 
ination  denied  that  he  had  made  a  statemest 
that  defendant  would  get  the  deceased  and 
wouldn't  miss  him,  Uie  state  could  not  impeach 
Buch  witness  on  such  denial,  as  tbe  ststemeot 
referred  to  was  a  mere  ophUon  of  the  witness 
and  immaterial. 

8.  Crimlaal  law  ^n0(9)— Argamoet  ef  pros- 
•euUH  attorney  based  oi  Inmaterlal  teoti' 
wtMv  held  Improper. 

Befermce  by  the  proseenting  attorney  tn 
■qnment  to  Immaterial  testimony  brought  out 
on  cross-ezaminstion  of  tme  of  defendant's 
witnesses,  coodstiDg  of  the  witness'  opinion 
that  defendant  would  kill  deceased,  was  Improp- 
er and  called  for  admonition  from  the  court 

4.  Criminal  law  «s»633(2)  —  The  statate  re- 
quiring  tbe  readlag  of  tha  Indlotmeat  held 

mandatory. 
Oode  Cr.  Proc.  1«U,  art  717,  requiring  the 
Indictment  to  be  read  to  the  jory  on  the  trial 
of  a  criminal  ease,  is  mandatory  and  not  direc- 
tory merely. 

Aiveal  from  District  Court,  Jefferson 
ODtmty ;  B.  A.  McDowell,  Judge. 

Albert  Therlot  was  cmiTlcted  of  murder, 
and  he  ai9>eala.  Beveraed  and  remaaded. 


David  XL  (/nd  and  C.  W.  Howth.  both  of 
Beftnraont.  for  appelant 

B.  H,  ^mllton,  Asst  Atty.  Gen.,  for  the 
State. 

MORBOW,  P.  J.  Appellant  shot  and  killed 
Jos^h  Lugnette  fbr  which  he  Is  under  con- 
viction for  murder ;  punishment  fixed  at  con- 
finement In  the  penitentiary  for  five  years. 

There  Is  evidence  of  prerions  difflcnlty, 
threats  on  the  part  of  the  deceased,  and  a 
demonstration  Immediately  preceding  the 
homicide  sufficient  to  raise  the  Issue  of  sdf- 
d^^ise  and  of  Intent  to  execute  the  threat. 

Appropriate  InBtmctions  were  given  upon 
tbe  subject  of.  murder  and  self-defense,  In- 
cluding the  law  pertaining  to  communicated 
threats. 

[1]  Oomj^lnt  la  made  of  the  fallnre  to 
Instruct  the  Jury  on  tlie  law  of  manslaughter. 
Some  six  or  seven  months  preceding  the  hom- 
ldde, Darby,  a  half-brother  of  the  ai^Uant^ 
and  the  deceased,  engaged  In  a  difficulty  over 
ao  alleged  wrlttoi  communication  addxesaed 
by  the  deceased  to  the  wife  of  Darby.  There 
was  evidence  that  smne  three  days  beAnre  the 
death  of  the  deceased,  while  Darby  and  ap- 
pellant were  together,  deceased  renewed  the 
dlteculty,  accompanied  by  a  simple  assault 
upon  the  appelant  and  threats  to  take  'the 
life  of  both.  Darby  fired  at  deceased. 

It  seems  that  the  ai^llant  and  tiie  de- 
ceased ware  employees  of  a  refining  c<mipany, 
and  that  <ni  the  day  of  the  homicide  appd- 
lant  went  to  tba  jdant  of  the  company  to  re> 
celve  his  wages.  Tbe  deceased,  according  to 
the  evid«ice  of  several  witnesses,  seeing  the 
appellant,  approached  him,  caaght  him  by 
the  shoulders  and  turned  him  around,  and  in 
an  angry  manner  declared  that  he  would 
then  settle  the  argum^t  One  witness  said: 

"This  young  man,  the  defendant,  appeared  to 
be  very  much  ezdted  and  afraid.  He  iinpreased 
me  as  being  afraid  of  the  dead  man.  I  think 
the  other  man  was  larger  and  stronger  thsn 
this  boy,  and  he  looked  to  be  well  built  and  a 
matured  man.  Be  appeaiM  to  be  angry,  and 
appellant  impressed  me  as  wanting-  to  aToid 
trouble." 

Appellant  was  about  18  years  of  age,  while 
the  deceased  was  about  21  years  old. 

The  appellant  said  that  as  he  was  walking 
to  tbe  street  car  with  a  number  of  others^ 
tbB  deceased  approached  him,  grabbed  him 
by  the  shoulder  and  turned  him  around,  and 
said: 

"Well,  here's  where  we  setUe  that  argument 
Xou  and  your  brother  shot  at  me  kdS  missed 
me.  I  would  just  as  well  be  dead  as  not.** 

The  deceased,  according  to  the  appellant, 
looked  angry,  and  appellant  believed  that  he 
was  about  to  be  shot ;  that  the  deceased  walk- 
ed back  and  forth  sevaal  times  contlnolng 
his  conversation;  tliat  immedlatdy  beAne  tlia 
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diot  wu  llred,  decoaud  valked  away,  and 
upni  hla  ratnni,  made  a  quick  more  Indicat- 
ing tbat  be  waa  solns  to  ghoot  and  kill  appel- 
lant; that  appellant  then  shot  him. 

It  waa  lyqiNellant's  contentltm  that  bearing 
upon  the  lasne  of  manslausbter  was  the  evi- 
dence of  preTioua  dlfflcalty.  communicated 
threats,  and  hostile  demonstrations  (Wil- 
liams T.  State,  61  Tex.  Cr.  R.  350.  136  8.  W. 
771),  evidence  of  sudden  meettog,  fear,  and  ex* 
dtratent  npoD  the  part  of  the  accused  (Ander- 
son V.  State,  00  Tex.  Clr.  IL  314,  131  S.  W. 
1124 ;  Howard  v.  State,  23  Tex.  App.  265,  fi  3. 
W,  231).  There  was  also  evidence  of  an  as- 
sault and  battery  committed  by  the  deceased 
immediately  before  the  homicide,  and  threat- 
ening words  and  conduct  Doubtless,  singly, 
neither  the  assault  nor  any  one  of  the  matters 
mentioned  might  be  adequate  cause,  but  tsk- 
en  collectively,  and  viewed  in  the  light  of  the 
previous  relation  between  the  appellant  and 
deceased,  we  think  the  court  was  not  war- 
ranted In  refusing  appellant's  request  to  sub- 
mit to  the  Jury  the  issue  of  manslaughter. 
Wadllngton  v.  State.  19  Tex.  App.  274 ;  Mas- 
ters V.  States  71  Tex.  Cr.  E.  608,  160  S.  W. 
683;  Beed  v.  State,  9  Tex.  App.  318;  Ruther- 
ford T.  State,  15  Tex.  App.  247;  Nelson 
State,  48  Tex.  Or.  B.  274,  87  S.  W.  143j 
Pickens  r.  SUte^  86  Tex.  Cr.  B.  657,  218  S. 
W.  768. 

[i,  I]  The  witness  Terette,  for  the  appel- 
lant, was  asked  by  the  state's  counsel,  upon 
croBs-examinatioa,  if  he  had  not  said  to  one 
BohUn  that  Frank  Darby  "had  shot  at  a  fel- 
low and  had  missed  him,  but  that  Darby's 
brother  would  get  him  and  wouldn't  miss 
him."  The  witness  having  denied  making 
this  statement,  Bohlin  was  called  and  testt 
fled  that  Terette  had  made  the  statement. 
So  far  as  the  Inquiry  made  of  Terette  bore 
upon  the  Issues  Involved,  it  sought  to  obtain 
his  opinion  that  the  appellant  would  shoot 
the  deceased  and  would  not  miss  him.  The 
<^inion  of  Veretta  to  this  effect  was  not  ma- 
terial or  i^tlmato  testimony.  The  impeadi* 
ment  of  him  was  not  authorized.  Drake  v. 
State,  29  Tex.  App.  270,  16  S.  W.  725,  and 
other  cases  collated  in  Branch's  Ann.  Penal 
Code,  i  ITS.  The  testimony  thus  adduced 
waa  naed  against  the  appelant  in  argument, 
the  prosecution  seeking  to  draw  therefrom 
the  inference  Qiat  Yerette  bad  made  the 
statement;  wUdi  he  denied,  and  which  was 
attributed  to  him  by  the  witness  BobUn,  and 
that  In  making  it  he  waa  acting  upon  Inform 
nfatlon  obtained  from  the  appellant  We  find 
no  Evidence  to  support  this  Inference  and  are 
of  Uw  opinion  that  the  use  made  of  the  tea- 
tlmcoy  was  improper.  Bran  from  the  state's 
standpoint,  the  evlduce  had  no  place  in  the 
record  other  than  to  dlsciedlt  Vwette,  and 
could  not  have  been  available  as  a  substan- 
tive fact  against  the  aroellant  Tho  oonrt, 
on  appellant's  request,  should  have  admonliih- 
ed  the  Jnry  to  dlflfefatd  the  argument  Bs- 


ception  was  made  to  the  ruling  of  the  court 
In  the  admission  of  ttie  testimony  and  the 
use  made  of  1^  and  la  properly  brought  for- 
ward for  review. 

[4]  To  one  of  appellant's  bill  of  exception*, 
the  court  appends  the  following  qualifica- 
tion: 

"When  this  case  was  called  for  trial  and  aft- 
er annouDCeioeQt  of  ready  by  state  and  defend- 
ant, the  defendant  was  by  the  county  attorney 
duly  arraigned,  duly  entered  the  plea  nt  not 
Kuilty.  But  after  tbe  Impaneling  of  the  Swj  the 
indictment  was  not  read  to  the  Jnry.  But  the 
defendant  having  shewn  no  Injury  suffered  by 
him  by  reason  of  the  failure  to  reed  said  fai- 
dietment,  and  tbe  eonrt  believing  the  statols 
on  this  sabjeet  to  be  directoiy,  dw  motion  for  a 
new  trisl  waa  ovoimlod.'' 

Code  Cr.  Proc.  1911,  art  717.  dedaxei,  eon- 
cemlng  the  method  of  trial,  that— 

'*A  Jury  having  been  Imponded  In  any  crimi- 
nal action,  the  cause  shall  proceed  to  trial  In 
the  following  order:  (1)  The  indictment  or  fai- 
formotion'shall  be  read  to  the  jury  by  the  dis- 
trict or  count;  attorney.  <2)  The  special  pleas, 
if  any,  shall  be  read  by  the  defendant's  coon- 
sal,  and  if  the  plea  of  not  guilty  is  also  relied 
upon,  it  shall  slso  be  stated." 

Tbe  character  ot  subdlvlsloD  1  of  ttds  stat- 
ute, whether  mandatory  or  directMr.  has 
been  tbe  subject  of  judicial  Interpretattm. 
In  Wilkins  v.  State,  16  Tex.  Apik*  the  pro- 
vision was  held  mandatory.  The  court  said: 

'^e  are  of  the  opinion  taat  a  faOure  to  read 
to  the  jnry,  on  the  trial  of  a  fdony  case,  the 
indictment  must  be  regarded  as  an  omissioD 
from  liiiich  we  moat  apprehend  that  injury  may 
have  resulted  to  the  defendant  *  •  •  We 
tUnfc  the  readng  of  (iw  Indictment  to  the  trial 
jnry.  In  a  felMiy  ease,  is  mandatory  and  esso- 
tial,  and  that  were  we  to  hold  to  ^e  cmtrary, 
it  would  be  establiabing  a  loose  and  dangerous 
practice,  and  one  which  wotdd  be  In  direct  con- 
travention to  the  plainlj  expressed  wUI  of  the 
Lefislature." 

Commenting  upon  this  and  other  caeea  to 
tbe  same  effect  Judge  Rams^,  in  wilting  tbe 
opinion  of  this  court  In  Bssaty  v.  State;  IB 
Tex.  Cr.  B.  eOS,  111  3.  W.  927.  said: 

"The  indictment  is  the  basis  for  the  prosecu- 
tion. Among  other  thiags,  ita  office  Is  to  in- 
form the  appellant  of  the  charge  laid  against 
him  and  one  of  the  purposes  of  the  requirement 
tbtt  it  Shan  be  read  to  the  jnry  at  the  beginning 
of  tbe  prosecution  it  to  inform  them  in  precise 
terms  of  tbe  particular  charge  laid  against  tbe 
defendant  on  trial.  His  plea  thereto  makes  the 
issue.  While  it  may  be  thought  that  this  groond 
of  objection  is  in  Ita  nature  quite  teebnieal.  It 
is,  nevertheless,  the  right  of  eveiy  defendant 
to  have  tbe  charge  read  against  him  and  to 
have  bis  plea  entered  therein.  Snch  is  the  ex- 
press provision  of  onr  statute  and  this  right 
has  been  recognised  time  out  of  mind  by  all 
the  decisions  of  this  court  It  is  of  sudi  a  sab- 
stantial  nature  that  in  all  the  dedsiona  ef  tUs 
court  it  has  been  treated  and  regarded  as  man* 
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dfttoiar.  That  it  can  b«  waived  is  well  eatab- 
Ushed  but  such  a  waiver  cannot  be  inferred  but 
In  a  cane  where  the  itetute  has  been  disregard* 
ed  the  burden  reata  upon  the  itate  to  show  tind) 
conduct  and  acts  upon  the  part  of  the  defendant 
as  may,  in  fairaeas,  be  treated  and  regarded 
aa  a  waiver.  In  a  case  involving  life  and  death, 
it  ia  aiwaya  unaafe  to  depart  from  that  order 
of  procedure  established  bj  law  in  this  state. 
Tbia,  it  dearly  appears,  waa  done  in  tbia  case. 
No  reason  it  given  why  it  waa  so  done  except 
as  we  may  infer  that  the  faflure  to  follow  tbe 
statute  was  the  result  of  mistake  or  inadver- 
tence. When  discovered  the  error  was  not 
cured  by  tbe  reintrodaction  of  the  testimony  or 
any  offer  so  to  do,  and  under  tbe  rule  obtaining 
in  this  state  for  all  these  years,  the  failure  to 
obaerve  this  mandatory  provision  regulating 
Aa  control  of  trials,  must  be  held,  as  we  do 
now  boM  to  be,  in  itself,  violative  of  hla  rights 
and  hnrtfnl  to  bia  Intereat** 

Th^  state,  through  Its  Assistant  Attorney 
General,  concedes  that  the  learned  trial 
judge  was  in  error  in  refusing  a  new  trial 
upon  the  ground  that  It  was  affirmatively 
shown  that  the  indictment  was  not  read  to 
the  jar7  which  tried  and  rendered  against 
him  the  verdict  of  guilty.  We  are  con- 
strained, in  view  of  tbe  record  before  us  and 
the  precedmts  cited,  to  concur  In  this  view. 

For  this  and  the  other  errors  to  which  we 
bare  adverted,  the  Judgment  of  the  trial 
comt  Is  teveraed  and  tbe  canse  remanded. 


SHIELDS  V.  STATE.  (No.  8195.) 

<Oosrt  of  Criminal  Appeals  of  Texas.  June  1, 
IMl.) 

I.  HaiiiMd*  «c3>2«l— Oaad  bodloa  aat  MdiaBi* 
Ml  for  txaaliatlM  lalass  JasHoa  tlaiiaBit. 

Bxbnnring  and  examination  of  boAes  in 
honlcfdo  eases  oiqibt  not  to  b«  aDowad  in  any 
caaa,  unless  It  is  imperatively  demanded  under 
the  dreumstancea  and  ia  neeossary  for  the  due 
administration  of  justice. 

%  Homlclda  «si26l— Exhamatloa  af  body  held 
■at  liaparativaly  demaaded. 
In  a  homicide  case  where  defendant's  theory 
«f  the  kHUng  of  her  fanstMmd  was  that  he  was 
atandtnf  np  and  the  states  theory  was  that  he 
ma  lying  la  bed,  Mi,  that  court  cBd  not  arr  la 
dan^iif  a  motlw  that  tiie  body  of  deeeued  be 
asfcuioed  aa  as  ta  aacartaiii  for  the  purpose  of 
tha*  July's  knowledge  the  course  of  a  wound. 

S.  Crlailaal  law  ^s>IIB6(l)— Causa  not  revers- 
ed ualass  wroag  may  ba  righted  on  another 
trial. 

Before  the  Court  of  Criminal  Appeals  wU] 
order  a  reversal  of  a  causa  and  entail  the  de- 
lay and  expenae  ot  another  trial,  it  must  be- 
Uara  that  wrong  has  been  dona  whUstt  can  ba 
righted  on  another  trial. 
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4.  Homlotda  <s»340(4)--EiTara  ia  diarfla  at  ta 
murder  Immaterial,  wbara  ooavletloa  was  for 
naaslaughtar. 

Errors  in  charge  as  to  matters  relating  ta 
the  law  of  murder  and  the  law  of  manslaugbter 
are  Immaterial  on  appeal,  where  defendant  was 
convicted  of  manslaughter  and  her  punishment 
fixed  at  tbe  mlnimom  allowed  by  statute. 

5.  HaialaMa  ^>3M(2)  —  Charge  ralatlva  ta 
tkrsata  baM  aat  aabjaet  t»  arttlalaak 

Defendant  In  homidde  ease  could  not  crft- 
idze  a  charge  relative  to  tlireats,  where  the 
jury  was  pointedly  told  that  if  deceased  had 
made  threats  againat  defendant  and  it  appeared 
to  her  from  her  standpoint  at  the  time  tbat  by 
acts,  or  words  coupled  with  acta,  be  manifested 
an  intention  to  execute  such  threats,  she  would 
be  justified  In  kUliiqr  bim  and  should  ha  ae> 
quitted. 

e.  Criminal  law  «=3673(2)  —  Spaolal  oharg* 
held  to  oura  error. 
There  waa  no  error  in  failing  to  limit  por- 
IiOBe  for  which  evidence  that  defendant  bad 
been  indicted  for  a  felony  was  admitted,  where 
a  special  charge  on  the  matter  was  requested 
and  given. 

7.  Criminal  law  is^log0(l2,  l3)~Matt»n  not 
supported  by  bill  of  exeeptlons  not  oonsldered. 
Complaints  of  matters  of  argument  and  of 
misconduct  of  tbe  jury,  which  are  not  supported 
in  tbe  record  by  bills  of  exception  setting  forth 
sndi  mattera,  cannot  he  eonddered  on  appeal. 

Appeal  from  District  Court,  Potter  Connt^ ; 
Henry  8.  Bishop,  Judge. 

Sallie  Shields  was  convicted  of  manslaugh- 
ter, and  appeals.  Affirmed. 

A.  M.  Uood,  erf  Amarlllo,  tor  appellant. 

B.  H.  Hamilton,  Aaat  Atty.  Gen.,  for  the 
SUt& 

LATTIMOBE,  J.  Appellant  was  convicted 
in  the  district  court  of  Potter  county  of  man- 
slaughter, and  her  punishment  fixed  at  two 
years'  confinement  In  the  penitentiary. 

All  the  parties  to  the  tragedy  were  ne- 
groes, ^pellant  was  indicted  for  the  mur- 
der of  her  hualMind.  A  special  venire  of  7S 
jurors  was  ordered  upon  motion  of  appellant. 
When  the  case  was  called  for  trial,  she 
moved  to  quash  the  venire  and  the  return 
thereon  because  not  drawn,  executed,  and 
returned  as  required  by  law.  This  com- 
plaint narrowed  down  to  the  i>ropositlon  that 
the  return  of  tbe  officer  as  to  certain  absent 
veniremen  was  insufficient  The  court  over- 
ruled tbe  motltm.  directing  that  the  sheriff 
amend  the  return,  which  order  was  obeyed; 
the  amendmrait  appearing  to  be  filed  on  the 
following  day.  No  objection  was  made  to 
proceeding  before  such  amendmoit  was 
made,  and  no  complaint  appears  to  be  made 
of  the  amended  return  in  ao  far  aa  aame 
iOiowed  the  diligence  used  by  the  sheriff  Id 
attempting  to  serve  said  abaent  veniremen; 
but  complaint  la  made  of  the  language  used 
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by  said  officer  In  making  said  amended  re- 
turn, which  we  deem  without  support,  and  a 
discussion  of  which  would  be  of  no  ralue. 

At  the  close  of  aj^Uant's  testimony  In 
cbief  Bhe  presented  to  the  court  tba  toUowing 
motion: 

"Oomea  now  defendant,  hj  ber  attornej,  A. 
M.  Mood,  at  the  dose  of  ber  testimony  in  chief, 
eare  the  defendant  herself,  and  shows  to  the 
court  that  the  defendant  has  used  everj  effort 
and  diligence  on  her  part*  and  has  exsmlned 
carefullf  all  persons  that  she  is  advised  knows 
mjthing  relatiTe  to  tlu  wounds  that  were  on 
tJie  deceased,  and  the  recollection  of  the  under- 
taker being  of  a  more  or  less  uncertain  natnre, 
the  defendant  now  kere  moves  that  the  court 
«rder  a  proper  officer  or  commissioner  or  ap- 
pointee of  the  court  to  exhume  the  bod;  of 
Wm  Shields  and  ascertain  for  the  purpose  of 
this  jar;'*  knowledge  the  course  of  tht  one 
wonud  that  went  clear  through  this  negro's  body 
In  particular,  and  as  well  as  to  advise  the  jury 
as  to  the  location  of  the  entrance  definitely  of 
the  other  wounds,  and  for  caiue  and  reason  for 
•odi  motloB  this  defendsnt  would  show  to  tilie 
court  that  she  belieTea  that  on  account  <Ht  the 
theory  of  the  Mate  and  the  defendsnt  in  thin 
case  that  the  exact  location  particularly  of  the 
exit  and  entrance  of  the  one  wound  is  highly 
material  to  her  tiieory  of  defense  In  this  case." 

This  moti(8i  was  OTermled,  and  sudi  ao 
Uoa  is  urged  as  error.  As  sustaining  her 
contention  that  said  motion  should  have  been 
granted,  appellant  cites  the  case  of  Gray  t. 
State,  S6  Tex.  Cr.  B.  90,  U4  S.  W.  635,  22 
liu  B.  A.  (N.  S.)  613.  In  that  case  there  was 
a  sharp  conflict  as  to  whether  deceased  was 
flhot  In  the  front  or  the  back,  and  the  ac- 
cused claimed  that  each  of  the  bullets  fired 
by  him  at  deceased  were  still  In  his  body 
and  that  an  autopsy  would  reveal  the  pres- 
ence of  all  of  same. 

[1,2]  Discussing  the  drcnnutanees  midar 
which  the  repose  of  the  dead  should  be  die* 
turbed  ta  order  to  make  an  rumination  such 
as  Is  here  desired,  the  learned  judge,  writing 
the  eplnlon  for  this  court  in  tiie  Gray  Case, 
eald: 

"It  ought  not  to  be  allowed  in  any  eas^  un- 
less it  was  imperatively  demanded  under  the 
drciviBtanceB,  and  was  necessary  for  tiie  due 
■dminlstratioa  of  justice." 

We  are  la  accord  with  this  holding,  but 
not-  with  its  application  to  the  tostant  case. 
TtM  bin  taken  to  the  refusal  of  s^d  motion 
Jn  the  case  before  us,  states  that  the  theory 
'nit  the  state  was  that  the  deceased  was  lying 
fai  bed  when  shot;  that  of  appellant  was  that 
both  were  on  their  feet  and  deceased  was 
coming  at  her  whoi  she  shot  him.  0<mced- 
Ing  these  to  be  the  respective  theories  of  the 
state  and  the  defense,  the  aueation  arises: 
What  could  be  revealed  by  the  autopsy  re- 
quested, for  or  against  either  side?  Appel- 
lanf  a  theory  as  to  the  bullet  wounds  would 
aoumx  to  be  Mt  out  la  a  ■tatement  made  hy 


the  undertaker,  who  was  a  defense  witness 
to  the  attorney  for  the  appellant,  wbldi  la 
as  foUowa: 

"When  yon  attempt  to  refrssh  my  memory 
by  asking  me  if  it  la  not  true  that  I  conveyed  It 
to  you  that  there  was  one  wound  a  Uttle  above 
bis  right  nipple  that  went  dear  through  his 
body,  practically  straight,  one  down  here  about 
the  pit  of  his  stomach  that  did  not  go  through 
bim,  and  one  wound  in  his  arm:  Those  loca- 
tiona  in  my  ndnd  at  tUs  time  ate  apparently 
correct  as  to  entry  of  the  bullets,  but  as  to  what 
buUets  came  out  I  could  not  say  rdUtive  to 
those.  If  any." 

This  testimony  of  the  undertaker  was  ooT' 
roborated  by  his  assistant,  who  said  he  saw 
an  exit  bullet  hole  in  deceased's  back,  high 
up;  and  also  by  the  aheriff,  who  testified 
that  deceased  had  a  buUet  hide  near  the  pic 
of  hia  stomadi,  cme  in  his  arm,  and  one  in 
his  breast  which,  according  to  witness'  best 
recollection,  went  straight  through  the  body. 
No  other  witnesses  testified  as  to  the  wounds, 
bullet  hole^  or  anything  of  that  kind;  nor 
did  the  state  by  direct  testhnmy  or  croos-ex- 
amlnatlon  of  any  witness  with  reterenoe  to 
bullet  holes,  or  the  exit  or  entrance  of  bal- 
lets. In  any  vray  appear  to  thus  controvert 
the  testimony  Just  mentioned.  The  sheriff 
was  the  <»ily  state  wltoeas,  and  his  testi- 
mony on  this  point  was  in  line  with  the 
theory  of  appellant  as  stated. 

We  oonfess  ourselves  at  a  loss  to  aee  die 
need  for  addiUonal  testimony  on  belialt  at 
appellant,  on  a  matter  about  which  all  the 
evidence  as  to  bullet  holes  was  oorrobmative 
of  ai^raUant's  theory.  What  could  Ahe  ex- 
pect from  the  autcvsy?  Human  experience 
demonstrates  that  one  lying  In  bed  reclines 
on  one  tide  or  the  other,  or  partially  so,  as 
much  or  more  than  on  the  back  or  stomach. 
A  bullet  flred  ftom  a  platbl  in  the  hands  of 
one  facing  snch  bed  would  appear  to  be  as 
apt  to  go  straJght  throai^  the  body  of  one 
lying  oa  bis  side  to  such  bed.  as  it  woidd  if 
the  parties  were  standing  facing  each  oth- 
er. The  state  made  no  contentton  that  de- 
ceased was  shot  in  the  bat*,  nor  that  he  was 
lying  on  his  back' in  bed  when  shot,  nor  that 
the  wounds  were  othw  than  as  showit  above. 

Agato,  examining  appellant's  own  taaU- 
mony,  she  said  deceased  was  cnmtog  toward 
her  when  she  shot  him,  but  made  no  numtton 
of  the  position  of  his  body.  iriietliCT  stnilAt 
or  stooped,  directly  ftidng  her,  or  at  an  an- 
gle ;  nor  does  she  say  how  she  held  the  pis- 
tol, whether  about  at  a  height  that  would 
make  a  bullet  striking  the  breast  go  stral^t 
through,  or  ottwrwlse. 

[3]  Ocmceding  that  nich  anttm  would 
Show  that  deceased  was  stmdE  in  ttie  toeast 
by  a  bullet  that  went  straight  thifmgh  big 
body,  and  by  anotiher  bollet  at  or  near  the 
pit  of  his  stomach,  and  by  one  In  the  aim, 
what  ocmflict  of  evtdoice  would  be  settled  or 
eftootad  by  taettmony  of  tbew  tactot  What 
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stronger  proof  would  OAs  be  of  tbe  fact  tliat 
deceased  was  advancing  v^n  appellant,  tban 
that  lie  was  lying  on  one  side  In  the  bed  when 
shot?  Before  this  court  would  order  a  re> 
versal  of  a  cause,  and  entail  the  telay  and 
expoise  of  another  trial,  we  must  believe 
wrong  has  been  d<me  which  can  be  rifrhted 
on  anottier  trial.'  Befrextbw  to  the  opinion 
of  Judge  Ramsey  in  ttie  Qitiy  Case,  supra, 
and  aiH>l7lng  it,  we  tiiink  this  motion  was 
properly  x^sed  because  not  ImperatlTely 
demanded  under  the  drcurastances,  and  noi 
necosBary  fbr  the  due  administration  of  Jus- 
tice 

[4]  AweUnnt  excited  to  the  court's 
charge  for  many  reasons,  but  most  of  said 
excepUona  were  to  matters  relating  to  the 
law  of  mm6m  and  to  alleged  emrs  in  rab- 
mlttlng  the  law  of  manslaughter,  all  of 
irtildli  questions  pass  out  of  our  considera- 
tion inasmuch  as  appellant  was  convicted 
of  manslaughter  and  her  punishment  fixed  at 
12ie  minimum  allowed  by  statute. 

[I]  We  do  not  think  paragraph  5  of  the 
oourf  8  charge  open  to  the  criticism  that  it 
fkileA  to  aivly  tbe  law  relative  to  threats, 
to  the  faeta.  Same  pointedly  tAId  the  Jury 
fliat  If  deceased  had  made  threats  against 
appellant,  and  It  appeared  to  her  from  her 
Btandi»olnt  at  the  time  fliat  by  acts,  or  words 
coupled  with  acts,  he  manifested  an  inten- 
tt(m  to  execute  such  threats,  die  would  be 
JusUfled  tn  billing  him  and  should  be  ac- 
quitted. 

[13  An  exception  was  taken  to  the  failure 
of  the  trial  court  to  limit  the  purpose  for 
^rtdch  eTldenoe  of  tha  fact  that  ai^lant 
had  beoi  indicted,  for  a  felony  was  admitted ; 
bat,  Inasmndh  as  a  qwdal  charge  to  this  ef- 
fect vras  requested  and  givMi,  no  error  Is 
shown-. 

[71  tn  her  brief  appelant  makes  complaint 
of  some  matters  of  argument  and  of  mlscon- 
dnct  cf  the  Jury  which  are  not  supported  In 
the  record  any  bUls  of  exception  setting 
forfli  ttuA  tnatters,'  and  thereftna  sndi  ques- 
tiois  are  not  ittopnlr  bt^an  us  for  qonaid' 
eratlon. 

FIndiiv  no  error  in  the  record,  Uie  Judg- 
neot  of  ttw  trial  court  will  be  afflnued. 


Ex  parte  GRADINGTON  st  al.  (No.  eSSff.) 

(GoDrt  of  Criminal  Appeals  of  Texas.  Jnne  1, 

1921.) 

f.  Extradition  «=334— Reqalaitloa  papsr  must 
be  aeoompanled  by  oerttflwl  ospy  of  aflldavit 
or  Isdietsiflnt. 

Under  Act  Gong.  Feb.  12,  1793,i  on  the 
subject  of  extradition.  It  ia  absoliitely  neeea- 
saiy  aiul  is  an  easential  prerequiBite  that  a  reii- 
nlsttion  paper  ha  acoompaided  by  a  certlfled 
copy  of  the  affidavit  .or  indictment. 


2.  Haboas  oorpos  «=s>85(2)  —  Bardaa  hold  on 
relator  la  show  tbat  warrant  of  sxtradKlea 
'  was  net  based  on  proper  aMavtt. 

Whera  extradition  warrant  issued  by  Q«t- 
emor  contaiued  the  recital,  "And  whereas, 
•aid  demand  is  accompanied  by  a.  copy  of  aaid 
affidavit,  duly  certified  as  authentic,  by  the  Qov- 
emor  ot  aiiid  state,"  a  presumption  arose,  in 
favor  of  the  legality  of  the  extradition  war- 
^rant,  and  the  burden  was  on  the  alleged  fugi- 
tive to  show  in  a  habeas  corpus  proceeding  that 
no  proi>er  affidavit  accompanied  the  requisition 
papera  and  tbat  the  Governor  was  not  in  poa- 
aession  of  tbe  proper  papers  aathorlshig  the  ts- 
soanee  of  the  warrant' 

Appeal  from  District  Court,  Bexar  Ooun- 
ty ;  8.  O.  Tayloe,  Judge. 

Proceeding  In  habeas  corpus  by  I«ura 
Gradingbm  and  another  to  obtain  release 
from  custody.  From  a  judgmoit  remandr 
lug  them  to  the  custody  of  the  sheriff,  they 
appeaL  AfBrmed. 

Linden  ft  Martin,  of  Ban  AnfonlOi  for  ap- 
pellants. 

R.  H.  Hamilton,  Asst  Atty.  Gen.,  for  the 

State. 

HAWKINS.  J.  On  March  80.  1921.  rela-' 
tors  filed,  an  application  for  writ  of  habeas 
corpus  before  Hon.  S.  Q.  Taylor  ju^e  of  the 
Fourty-FIfth  district  court  ot  Bexar  county. 
Tex.  The  applications  were  In  proper  form 
and  will  not  be  set  out  in  fulL  The  applica- 
tions were  granted,  and  In  response  John  W. 
Tobin,  sheriff  of  Bexar  county,  responded 
that  he  was  holding  the  relators  by  virtue  of 
an  extradition  warrant  Issued  by  the  GolV- 
emor  of  Texas,  directing  delivery  of  the  par- 
ties to  Robert  B.  Stubbs,  agent  of  the  state 
of  Louisiana,  to  c<mvey  the  relators  back  to 
that  state  for  trial. 

Prior  to  the  issuance  of  the  extradition 
warrant,  an  affidavit  had  been  filed  before  a 
Justice  of  the  peace  of  Bexar  connty  to  tbe 
effect  Oiat  the  relators  were  fugitives  ft-om 
Justice  from  the  state  of  Louisiana,  and  they 
were  held  temporarily  Tinder  this  afSdavit 

The  record  seems  to  show  that  the  hearing 
upon  the  apidlcation  was  begun  on  April  8, 
but  was  continued  or  postponed  until  a  later 
date.  At  the  tlAie  <rf  tbe  first  hearing  it  Is 
made  to  appear  bom  the  record  that  the  req- 
uisition issued  by  the  Governor  of  Louisiana 
recited  that  tiie  relatom  were  charged  by 
'Information"  in  the  state  of  Louisiana,  and 
that  a  certified  copy  of  the  information  ac- 
.companied  the  requisition.  The  warrant  of 
extradition  issued  by  the  Governor  of  the 
State  of  Texas  upon  that  requisition  follow- 
ed the  zedtal  In  the  requlsltUu,  and  recited 
tiiBt  a  copy  of  the  InfonnatUm  aonmipanlea 
tha  requiritlOD. 

We  may  infer  that  between  tb»  original 
bearing,  Wlil(±  was  begun  on  April  8,  and  the 
final  hearing,  the  Texas  authorities  holding 
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tlw  relston  Bscertaliwd  that  a  regalsltlon 

could  not  be  boiM»«a  by  tbe  CkiTemor  tit  this 
state  unless  It  was  aooompanied  1^  a  certl- 
fled  copy  of  an  ^indictment"  or  "affidavit" 
charging  an  offense  against  relator*  In  the 
demanding  state;  and  that  the  autborltiee 
sought  from  the  Oorernor  of  Loaislana  a  new 
reqalsttlott  on  the  Governor  of  Texas,  ac- 
companied by  a  certlfled  copy  of  an  affidavit, 
upon  which  new  reatdritlon  the  Goremor  of 
Texas  Issued  a  new  extradition  warrant,  and 
the  sheriff  of  Bexar  county,  by  an  amended 
answer,  set  up  the  fact  that  he  was  holding 
the  relators  under  the  last  extraditloa  war- 
rant which  had  been  lAaced  in  his  hands. 
Upon  Oie  final  hearli^  of  the  matter  on  April 
80,  the  relators  were  remanded  to  the  cus- 
tody of  John  W.  Tobln,  tAierUr  of  Bexar  coun- 
ty, fr«n  whldi  Judgment  they  appealed  to 
tiUs  court 

There  appears  In  the  statement  of  facta  up- 
on the  final  hearing  tbe  followiiv  requlsltlmi 
from  the  Gerernor  of  iMilalaaa. 

"Exhibit  G. 

''State  of  Lonlaiana. 

'^xecntire  Department. 

"The  Gorernor  of  the  State  of  Lonlaiana  to  (he 
Governor  of  State  of  Texas: 

"Whereas,  Ora  Jackson,  alias  Ora  Jefferson, 
and  Laura  Oraodington  (colored)  stand  charg- 
ed is  the  parish  of  Orleans  in  tbia  state,  with 
the  Crime  of  larceny  from  the  person,  bf  affi- 
davit, and  it  has  been  represented  to  me  that 
they  have  fled  from  justice  aud  have  talten 
refoge  In  the  state  of  Texas. 

"And,  whereas,  agreeably  to  the  Constitntiou 
of  the  tJnlted  States,  aod  an  act  of  Oongreas 
passed  Febmary  12, 1793, 1  have  made  applica- 
tion to  his  Excellency  the  Gkivernor  of  the 
State  of  Texas  for  the  tarrender  of  the  said 
parties  fagitive  from  justice,  and  hare  also,  in 
parsnance  of  tbe  powers  vested  in  me  by  law, 
appointed  Robert  B.  Stubbs,  agent  on  the  part 
of  the  state  of  LouisiaDa,  for  the  purpose  of 
receiving  the  said  parties  from  tbe  constitated 
authorities  of  the  said  state  of  Texas  whenever 
they  shall  have  beeo  snrrendered  in  accordance 
witil  such  application,  and  bringing  them  into 
this  State  to  he  dealt  with  according  to  law. 

"These  are  therefore  to  reqnest  and  reqalro 
an  persons  to  permit  the  said  Robert  B.  Stnbba, 
agent,  as  aforesaid,  to  execute  the  trust  Im- 
posed on  bim  and  to  render  all  lawful  and  nee- 
essary  aESistance  in  the  premises. 

"This  state  vrill  not  be  responsible  for  any 
expeose  attending  the  execution  of  the  requi- 
aition  for  tbe  arrest  and  delivery  of  fugitives 
from  justice. 

"Id  testimony  whereof,  I  have  hereunto  set 
my  hand  and  caused  to  be  affixed  the  Great  Seal 
of  the  State  of  Louisiana. 

"Witness  John  H.  Parker,  Ooveraor  of  our 
said  state,  at  the  dty  of  Baton  Rouge,  this  the 
lltb  day  of  April  in  tbe  year  of  our  Lord  nine- 
teen hundred  and  twenty-<me  and  of  the  Inde- 
pendence of  the  United  States  of  America  tbe 
one  hundred  and  forty-fifth,  and  of  the  state  of 
Louisiana  one  hundred  and  ninth.  By  the  Gov- 


waor.  Jao,  IL  Fsrkar.  B.  H.  Flower,  Asst. 
Secretary  of  State.  [SesLr* 

And  following  that  the  extradition  warrant 
Issued  by  the  Goremor  itf  the  State  of  Texas, 
as  follows: 

"Exhibit  T. 

"In  tbe  Name  and  by  the  Authority  ot  the 
State  ot  Texas. 

"BJxecntive  XHpartment. 

"To  An  and  Singular  the  Sheriffs,  ConstaUea, 
and  Other  CivU  Officers  of  Said  State: 
"Whereas,  It  has  been  made  known  to  me  by 
the  Governor  of  the  State  of  Louisiana  that  Ora 
Jackson,  alias  Ora  Jefferson,  and  Laura  Graud- 
ington  (colored)  stand  diarged  by  affidavit  be- 
fore the  proper  authorities,  with  the  erhne  of 
larceny  from  the  person  eoounittcd  In  said 
state  and  that  the  aaid  defendants  hare  U3um 
rtfoge  in  the  state  of  Texas;  and  whereas,  the 
said  Governor,  in  pursuance  of  the  Constitution 
and  laws  of  the  United  States,  bad  demanded  of 
me  that  I  cause  the  said  fugitives  to  be  ar- 
rested and  delivered  to  Robert  B.  Stubbs,  who 
is,  as  is  satisfactoriy  shown,  duly  authorized  to 
receive  them  into  custody  and  convey  them 
back  to  said  state;  aud  whereas,  said  demand 
is  accompanied  by  copy  of  said  affidarit  duly 
certlfled  ju  authentic  by  the  Governor  9S  said 
state: 

"Now,  therefore^  I,  Pat  M.  Neff,  Goremor  of 
Texas,  by  virtue  of  tbe  authority  vested  in  ne 
by  the  Constitution  and  laws  ot  this  state,  and 
tbe  United  States,  do  issue  this  my  warrant, 
commanding  all  sheriffs,  constables,  and  other 
civil  officers  ot  this  state,  to  arrest  and  aid 
and  assist  in  arresting  said  fugitives  and  to 
deliver  them  when  arrested  to  the  said  agent 
in  order  that  tbey  msy  be  taken  badt  to  saU 
state  to  be  dealt  with  tor  said  crfane. 

"In  testimimy  -whenot,  1  hare  hereonto  dgn- 
ed  my  name  and  hare  caused  the  Seal  of  State 
to  be  hereon  impressed  at  Austin,  Tex^  this 
14Ui  day  of  April,  A.  D.  1921.  By  the  Gov- 
ernor. Pat  M.  Netr,  Governor.  &  T.  St^ls, 
Secretary  of  State.  [Seair 

The  afildartt  which  Is  reqiibed  to  aeooB- 
pany  the  requisition  was  not  tattrodoeed.  In 
evidence,  and  the  contention  of  nOatois  b»- 
fore  this  court  is  that  because  the  record 
&il8  to  rtiow  that  the  reqi^tton  was  accom- 
panied by  a  certlfled  copy  of  tSua  aflldarit, 
relators  should  be  discharged. 

[1]  Under  tbe  act  of  Congress  (1  Stat.  302) 
on  the  subject  of  extradition,  it  la  absolute- 
ly necessary  and  is  an  essential  prerequisite 
that  the  requisition  paper  be  accompanied  by 
a-  certlfled  copy  of  the  sflfldaTlt  or  Indlctmnt 
That  has  long  been  tbe  settled  law,  both  by 
the  decislona  of  this  state  and  the  United 
States.  See  Bx  parte  Lewis,  75  Tex.  O.  B. 
320,  170  S.  W.  1098;  Roberts  v.  Reilly,  116 
U.  S.  80,  6  Sup.  Ot.  291,  29  L.  Ed.  644. 

12}  While  It  Is  necessary  that  an  authenti- 
cated copy  of  an  affidarit  or  indictment  ac- 
company the  requisition,  it  does  not  follow 
by  any  means  that  relator  should  be  dls* 
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charged  because  the  record  In  this  case  fails 
to  show  such  citified  affidavit.  In  the  very 
case  to  which  we  are  cited  by  relators  (Rob- 
erta T.  Rellly,  supra),  Justice  Matthews,  de- 
livering the  opinion  for  the  Supreme  Court 
of  tbe  United  States,  uses  the  following  lan- 
guage: 

"It  mast  appear  therefore,  to  the  OovemoT 
of  the  State  to  whont  Boch  a  deioand  la  pre- 
•eated,  before  he  can  lawfully  comply  with 
it:  First,  that  the  person  demanded  is  aub- 
staotiallr  diarged  with  a  crime  against  the 
laws  of  the  state  from  whose  JnsUce  he  Is  al- 
leged to  hare  fled,  hj  an  indictment  or  an  affi- 
davit, certified  as  aathentic  by  the  Qovemor 
«(  tbe  State  maUns  tbe  demand;  and  second, 
timt  the  psHNm  demanded  Is  a  fafUhre  fma  the 
jnsttco  of  the  state  the  exeentive  anthwUy  of 
which  makes  the  demand. 

"^e  first  oC  these  prerequisites  is  a  qam- 
tion  of  law  and  is  always  open  upon  the  face 
of  the  papers  to  judicial  inquiry,  on  an  applica- 
tion for  a  ^sdiarge  nnder  a  writ  of  habeas  cor- 
pus. The  second  la  a  guestion  of  fact,  which 
the  Qovemor  of  the  State  npon  whom  the  de- 
mand Is  made  must  dedde,  npon  audi  evidence 
as  he  may  deem  sathtfiictory.  How  tn  his  de- 
dsloB  may  be  reviewed  joAcMUy  In  proeeeOnss 
In  habeas  eorpna,  or  wheUier  It  Is  not  eondn- 
aive,  are  qoestlons  not  settled  hj  harmonions 
Jodieial  dedslons,  nor  by  any  anthoritative  jndc- 
meat  of  thia  court.  It  is  conceded  that  the  dc> 
tertninatitm  of  the  fact  by  the  executive  of  the 
etate  in  issuing  his  warrant  of  arrest,  npon  a 
demand  made  on  that  ground,  whether  the  writ 
contains  a  redtal  of  an  express  finding  to  that 
effect  or  not,  must  be  regarded  as  suffldent  to 
iaatify  the  removal  nntU  the  presumption  In  Its 
ttcrm  is  overthrown  by  eontfary  proof.  Bx 
parte  Bsggd.  U4  U.  &  MX  (ante,  SSO).  Fnt- 
tiber  ttan  Oat  it  Is  not  meowtfy  to  go  tn  Ike 
piessnt  eaae.** 

Tn  the  Instant  can,  an  examination  of  the 
oxtradmoD  warrant  Issued  by  the  Governor 
of  the  State  ot  Texas  wUl  disclose  the  fol- 
lowlnf  xttdtal : 

"And  whereaa,  sidd  demand  Is  accompanied 
by  a  eopy  of  aald  affidavit,  doly  certified  as  sb- 
theatle,  by  the  Governor  of  said  state." 

What  effaet  should  be  given  by  this  court 
to  tiie  recital  im  ttie  ntradltlTO  warrant? 
Shall  it  be  presumed  that  the  recital  of  the 
Ctovemor  of  the  State  of  Tvxmm  that  he  had 
betfwe  him,  'accompanyfn^  tbe  reqnialtlbn,  a 
eertifled  copy  of  the  affidavit  diarglng  rela- 
tors irtth  an  otrense  in  Lonialana  apeahs  tlie 
tratbf  Or  does  such  recital  mean  nothing? 
We  am  not  vltlioat  anthority  in  our  state  to 
answsr  such  question.  In  Bz  iwrte  Stanley, 
25  TnL  Aiv.  at  paga  877,  8  S.  W.  at  page 
e4T  <8  ^  St  Rep.  440).  this  ooort,  speaking 
ttaroogb  Judge  WOlson,  saldi 


"^n  the  case  we  are  oonsldering,  the  war- 
rant redtes,  but  does  not  set  forth  in  full,  the 
affidavit  upon  which  It  is  issued.  We  have 
found  no  dedslon  or  anthority  whldi  re- 
quires that  the  warrant  should  set  forth  the 
evidence  in  foil,  except  the  intimation  referred 
to  in  Thonton's  ease.  The  oorrect  role  la,  we 
think,  laid  down  in  Donohoe's  Case,  84  New 
York.  438,  in  a  syllabns  aa  follows:  MYbere  the 
papers  npon  which  a  warrant  of  extradition  is 
issued  are  withheld  by  the  executive,  tbe  war- 
rant itself  can  only  bs  looked  to  for  the  evi- 
dence that  the  essential  conditions  of  its  la- 
snanoe  have  been  eompUed  with,  and  it  ia  snffi* 
dent  If  tt  recttea  what  the  biv  r^oirea.*'* 

Later  on,  wo  read  tlie  following  in  tba 
same  caae: 

"We  are  of  the  opinion  that  the  warrant  la 

in  substantial  compliance  wtth  the  statute. 
No  fonu  for  such  a  warrant  is  prescribed  1^ 
law,  and  when  it  shows  upon  its  face,  with  rea- 
sonable certainty,  aa  does  the  warrant  in  ques- 
tion, that  the  essential  prerequisites  to  ita  is- 
suance have  been  complied  witlit  it  nasi  be 
held  prima  fade  valid." 

In  Bx  parte  White,  39  Tex.  Or.  B.  497,  46 
S.  W.  639,  Judge  Hurt,  speaking  for  the 
cotirt,  after  setting  out  the  facts,  used  the 
following  language: 

*^o  ease  (AonU  have  been  pwnrfttcd  to.rest 
here,  beeanse  the  presnmption  obtained  that  tiie 
Governor  of  this  atate  Issued  Ills  wsrrant  npon 
proper  antiiority;  that  the  reqoiritlen  and  the 
papers  accompanying  the  same  were  In  prop- 
er form,  etc.— in  fact,  that  a  case  was  present- 
ed to  him  requiring  the  warrant,  arrest,  and  ex- 
tradition of  rebrtor." 

Tbe  presumption  arising  In  favor  of  the 
legality  of  the  extradition  warrant  Issued  by 
the  Governor  of  the  fugitive  state  la  not  a 
condusive  one,  and  a  relator  always  has  the 
right  to  go  behind  such  presumption  and 
prove,  if  he  can.  that  the  Governor  was  not 
In  posseeslon  of  the  proper  papers  anOiOir- 
Islng  the  Issuance  of  the  warrant,  but  in 
this  case  thia  was  not  done.  Tbe  relator 
stands  upon  the  pr<^>osition  tliat  in  the  ab- 
sence of  an  affidavit  this  court  should  pre- 
sume that  no  affidavit  was  In  the  hands  of 
the  Governor  of  the  State,  when  the  author- 
ities just  cited  are  directly  to  the  contrary. 
The  burden  Is  upon  the  relator  to  show  that 
tbe  recitals  In  the  extradltlm  warrant  vrere 
not  true. 

The  Judgmmt  ot  the  trial  tourt  ronanding 
the  r^tOTB  to  the  custody  of  the  sheriff  of 
Bexar  comity,  to  lie  him  delivered  to  Qie 
agent  of  tSie  state  of  Louisiana,  is  in  all 
thli^EB  alBrmed. 
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DAVIS  V.  STATE.    (No.  6220.) 

(Court  of  Crlmlnftl  Appeals  of  Tezu.  April 
27, 1021.  Rehearing  Orattted  Jane  1. 

1921.) 

1.  Crinlial  law  «=»36evl )— Stattimta  w  te 
owaerihip  «f  giiais  ky  thoM  baillH  It  held 
res  geata. 

In  a  proaecqtion  for  th'e  theft  of  frain  by 
one  of  those  engaged  In  haQlins  it  to  the  ele< 
ntor,  the  warehouaemett  can  testify  that  others 
hauliog  the  grain  to  the  warehouse  stated  it 
belonged  to  prosecuting  -witness,  who  bad  tel- 
ephoned the  warehousemen  the  grain  was  com- 
ing, since  such  statements  were  part  of  the 
res  gaatn  of  the  connectioii  of  those  parties 
wtth  the  wheat  which  they  were  then  tuinling. 

2.  Larceny  «=343— Evideeoa  of  amonnt  paid 
aad  price  per  bushel  la  adMlsslbla  to  show 
quaattty  of  wheat. 

In  a  prosecution  for  larceny  of  wheat,  the 
owner  of  the  wheat  can  ahow  quantity  which 
he  sent  to  an  elevator,  where  he  did  not  re- 
member the  number  of  busbels,  by  stating  the 
amount  of  money  be  received  for  the  wheat 
and  the  price  per  bushel,  since  the  jory  conld 
determine  the  quantity  of  wheat  from  such 
eridme  by  a  mathematieal  computation. 

On  Motion  for  Rehearing. 

8.  Larcany  4=955— Evtdeace  held  out  to  ans- 
tala  aoBvlctlea  for  theft  of  wheat 
IMdenee  that  defendant  waa  (me  of  several 
drlTen  hauling  wheat  for  proaeeating  witnesa, 
and  that  h«  disposed  of  a  load  <rf  wheat  for  his 
own  account  under  suspidoua  efrcDmatancea, 
but  which  did  not  afaow  cloerly  that  the  owner's 
wheat  was  short  or  tiAt  any  shortage  could 
have  been  caused  only  by  theft,  ktld  insufficient 
to  sustain  a  conviction  for  theft  of  the  wheat. 

4^  Criminal  law  Q=>3l^lnfereBoe  uafavorabla 
to  Boouaad  oaanot  be  drawa  from  abseoM  of 
teatinony  available  to  the  atata. 

No  inference  unfavorable  to  accused  can 
be  drawn  on  the  failure  to  produce  evidence, 
where  the  evidence  was  available  to  the  state, 
and  it  would  have  been  to  the  state's  interest 
to  produce  it  If  it  bad  been  favorable  to  the 
atate. 

Appeal  from  DMilct  Oonrt,  Randall  Coun- 
ty ;  Hairy  S.  Bishop,  Jadge. 

Roy  Davis  was  convicted  of  theft  and  sen- 
tenced to  two  years*  conflnement  In  the  pen- 
itentiary, and  he  appeals.  Reversed  and  re* 
manded  on  rehearing. 

Kinder,  Rnss^  *  OrUOn.  of  Plalnvlew, 
tor  appellant. 

B.  H.  Hamilton,  Ant  Atly.  Gol,  f«r  the 
State. 

HAWKINS,  7.  Apptflaztt  was  tried  ft>r 
the  theft  of  68  bashels  of  wbeat  aU^Eed  to 
lULve  been  th«  property  of  BmliiT  Ftnley, 
ccmvlcted,  and  liU  punUhment  aaaetaed  at 
conflnement  In  the  ptmltentlary  Cor  two  yean, 
ttom  which  judgment  he  appeals. 


No  exertions  were  oi^^  to  ttie  diarge  of 
the  court,  and  no  special  diarge  requeated, 
except  one  wblcb  waa  a  peremptory  Instrno- 
tloD  dlre<^nff  the  Jury  to  return  a  verdict  of 
not  guilty  because  of  the  Insufficiency  of  the 
evidence.  This  peremptory  request  waa  ie> 
fused  by  the  court  and  will  be  dlacuaaed  later 
with  referenoe  to  the  saffldency  of  the  evl- 
doice. 

[1]  Only  two  UUf  of  exceptlona  appear 
in  the  record.  It  ajfpea.'n  that  the  owner, 
Mr.  Flttley,  did  Hot  haul  the  wheat  in  ques- 
tion himself,  but  had  the  wpellant  bis  bmOi- 
er.  and  two  other  partlea  haul  It  In  and  de- 
liver it  at  the  elevators.  The  witness  J.  B. 
Gnrlay  waa  the  nuinagw  ut  <ms  ot  the  <A«vbp 
tors,  and  Mr.  Finley  had  told  Um  Oiat  hs 
was  going  to  send  wheat  ia,  and  while  Qdp- 
ley  waa  testifying  he  was  asked  1^  tbe  state 
if  he  boo^  sny -wheat  firom  Vlnley,  and, 
if  80,  bow  mucb;  wliereupon  counsel  ftor  de- 
fendant aslied  permisslDn  to  qaestioa  tbe  wit- 
ness on  this  point  and  it  dev^oped  that  fbe 
wltneafe  Gurley  would  answer  that  he  only 
knew  U  was  Flnley'a  wheat  from  what  the 
haulers  said,  snd  objected  to  Uiis  testimony 
Ml  the  ground  Aat  it  would  be  hearsay.  We 
do  not  believe  the  conit  oommttted  emor  la 
petntttlng  the  wttoess  to  state  that  tlie 
psrttes  who  delivered  the  wheat  to  tbe  ele- 
vator  told  him  it  wss  Flnley's  wheat  Ftnley 
had  told  him  he  was  tpAae  to  send  the  wheat 
in,  and  tbe  statements  of  the  haulers  at  the 
time  ttiey  delivered  the  wheat  were  res  gestae 
statements  of  their  connection  with  the 
wheat  and,  we  think,  properly  admissible. 

[2]  While  the  witness  Finley  was  testifying 
he  was  asked  by  the  district  attMney  how 
mnd&  wheat  be  bad  rnHA  to  tlie  Townseud 
elevator.  He  was  unable  to  state  the  musbsr 
of  bush^  but  gave  the  aggre^te  amount  of 
money  he  received  finm  the  Townsmd  tfe- 
vator  and  the  amount  per  bushel  he  received. 
This  was  objected  to  by  eonnscl  for  ai^ellant 
on  the  ground  that  it  was  not  (he  pn^ior  wsy 
to  prove  the  number  <tf  boshds  oC  wheat  he 
hsd  sold  to  tte  lonnisead  elevator.  W*  flnd 
no  error  la  the  action  of  the  emit  in  per* 
mitting  this  character  of  testlmaDy.  The 
witness  may  not  have  remembered  tbe  mm- 
ber  of  budwls  deltvezed  te  ttie  Townsand 
tievator,  bat  if  bo  knew  the  amount  per 
bushel  he  reortved,  aad  the  total  amoont 
paid  him  for  vrtisat  MtnnA  to  that  tiwnitor 
It  waa  pgrtlnent  proof  whUA  would  enaUs 
the  Jozy  to  detenolne  the  number  o£  bmhals 
by  mathwnatleal  calculation;  benos  we  flod 
no  error,  as  ^eswted  by  appellant  In  fats 
blU  ct  esueptions  No.  2. 

Tbe  wUness  Finley  toitlfled  that  ha  had 
Uueabed  1,779  bushels  <it  wheat  aad  tfiat 
most  cA  this  wheat  something  la  tbe  nrttfi- 
borhood  IfiOO  bnshds,  had  been  stwed  la  a 
granary  situated  about  200  yards  from  irtisre 
appellant  lived ;  the  remainder  of  the  wheat 
being  kept  at  his  (Flnley'iO  house.   He  did 
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not  know  tbe  exact  nBmber  of  bushels  of 
wheat  placed  in  tite  granary.  Int  estimated 
It  to  be  somewhere  In  the  neighborhood  of 
1,600  bushels.  He  secured  the  services  of  the 
appellant  and  his  brother  and  two  other 
parties  by  the  name  of  Morris  and  Gassaway 
to  haul  and  deliver  the  wheat  frmn  the  gran- 
ary In  questlMi  to  the  two  levators  at 
Happy,  Tex.  Upon  checking  np  on  his  wheat 
he  discovered  a  shortage,  and  an  Investiga- 
tion resulted  In  developing  the  fact  that  on 
one  day  appellant  was  seen  hauling  wheat 
from  tbe  granary  to  one  of  the  elevators  at 
Happy,  and  on  the  next  day  was  seen  In  the 
town  of  Canyon,  16  or  18  miles  distant,  with 
a  load  of  wheat.  The  appellant's  conduct 
with,  reffircnee  to  the  sale  of  tbe  wheat  in 
Canyon  is  not  efumlBtmt  with  that  ot  an 
honest  man  In  rdatlon  either  to  bis  own 
property,  or  that  In  bis  possession  rightfully. 
He  sold  this  wheat  in  Canyon  under  an  as- 
sumed name^  tf^ng  a  chedc  payable  to  0.  B. 
<(3ark.  Afterwards  be  drew  a  diecfc  payable 
to  himself,  purporting  to  be  signed  by  O. 
Clark,  for  tbe  purpose  of  transferring  the 
money  to  bis  owd  account.  We  cannot  agree 
with  appellant's  contention  that  the  evidence 
is  insufficient  to.  support  the  verdict  of  guilty. 
His  access  to  the  wheat  in  the  granary  be- 
longing to  Flnley  Is  unqnestlooed,  and  hia 
disai^earance  from'bome  for  a  day  and  night 
at  this  particular  time  Is  unexplained.  The 
shortage  In  the  wheat  as  checked  up  by 
the  owner,  and  the  conduct  of  awellant  In 
handling  the  wheat  In  tbe  town  of  Canyon 
was  sufficient,  we  think,  to  authorize  tbe  Jury 
to  find  that  the  appellant  bad  stolen  the  wheat 
from  the  owner  Flnley.  This  Question  was 
submitted  to  the  jury  fairly  for  their  con- 
sideration, and  they  determined  that  issue 
in  favor  of  the  state,  and  against  appellant 
a  prt^KE  charge  on  circumstantial  evidence 
was  submitted.  We  do  not  feel  authorized 
to  disturb  the  verdict  and  substitute  our 
judgment  for  that  of  the  Jury  upon  an  issue 
of  fact. 

The  Judgmoit  of  tbe  trial  court  will  be 
afflnned. 

On  Motion  for  Rehearing. 

MOEBOW,  P.  J.  C3]  Upon  re-examlnatlon 
of  the  evidence,  we  have  reacbed  tbe  cou- 
clu^on  that  it  la  not  sufficient  to  support 
the  conviction. 

Perhaps  tbe  most  tangible  fact  against 
the  appellant  is  tbe  fact  that  while  he  had 
access  to  tbe  wheat  of  Flnley  he  sold  upon 
bis  own  account  68  bushels  at  Canyon  and 
acted  in  rdatlon  thereto  in  a  manner  Jnstly 
bringing  him  under  the  suspicion  of  wrong- 
doing. 

The  evidence  is  wholly  circumstantial.  To 
be  sufflcleat,  it  must  reveal,  beyond  a  rea- 
sonable doubt,  that  Flnley'e  wheat  was  fraud- 
ulently taken,  and  that  the  appellant  was 
tbe  guilty  agent.  The  taking  is  not  satls- 
faetOTlly  disclosed.  Flnley  obtained  bom  tbe 
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thresher  a  quantity  of  wheat,  which,  acced- 
ing to  the  thresher's  weights  exhibited  to 
Flnley  amounted  to  1,T76  bashels.  A  part 
was  left  at  bis  home,  and  a  part  put  In  tbe 
granary.  Mo  weights  or  measurements  were 
made  as  to  either  amount,  but  Flnley,  ac- 
cording to  his  estimate  or  guess,  puts  the 
amount  In  the  granary  at  1,600  bushels.  He 
sold  1,169  bu^ls  to  Neff,  439^  bushels  to 
Townsend,  and  S2%  bushels  to  Gassavray. 
Whether  that  sold  to  Gassaway  was  from  tbe 
granary  or  the  home  of  Flnley  is  not  dis- 
ci oeed.  Tta  evidence  shows  that  there  was 
probably  a  shrinkage  in  weight  during  the 
time  tbe  wheat  remained  In  the  granary* 
but  tbe  amount  of  the  dirinki^  is  not  glv«iL 

Four  persons,  Including  tbe  appelant,  were 
employed  by  Flnley  to  haul  his  wheat  from 
the  granary  to  the  elcfvator.  He  saw:  none 
oC  It  loaded  or  weighed.  Neither  of  these 
persons  were  used  as  witnesses. 

The  persons  at  tbe  elevator  testified  that 
certain  wheat  was  received  from  each  of 
the  persons,  but  tbe  amount  delivered  by  the 
appellant  and  the  others  who  hauled  tbe 
wheat  respectively  was  not  shown. 
*  Flnley's  teBtlraony  Is  to  the  effect  that  his 
means  of  knowing  that  there  was  a  shortage 
was  by  tbe  variatiwi  between  the  Uiresher 
weights  and  tbe  ei«ator  weltfita  as  reported 
to  him. 

[4]  Tbere  is  nothlhg  in  the  record  describ- 
ing tlie  efaaraeter  of  the  wheat  which  airpel- 
lent  sold  mdh  ae  to  IdentlCr  it  as  a  part  of 
that  belonging  to  Flnley.  Uto  reason  Is  given 
for  tbe  failure  to  use  tbe  witnesses  and  per- 
sons ^iho  had  access  to  Flnley's  granary,  nor 
Is  It  ebown  that  the  grahary  was  not  acces- 
sible to  others.  It  Is  not  con^etent  to  use 
against  appellant  the  Inference  that  may  be 
drawn  from  the  absence  testimony  avail- 
able to  the  state,  and  which,  if  favorably  It 
would  be  to  the  Intereafc  of  the  state  to  intro- 
duce. Wllkie  T.  SUtOt  88  Tex.  Or.  B.  490^  aOB 
S.  W.  1091;  Taylor  t.  State,  221  S.  W.  «L4; 
Parish  V.  State,  S6  Tex.  Or.  R.  75,  209  S.  W. 
681. 

If  it  be  aasnmed  ttmt  Fbil^  bad  correctly 
guessed  the  number  of  bosbds  placed  in  hla 
granary,  it  cannot  be  Inferred  that  tbe  appel- 
lant got  tbe  wheat  he  sold  at  Canyon  from  the 
granary  for  tbe  reason  that  the  amount  ad- 
mittedly sold  by  Flnley  exceeds  tbe  amount 
that  be  put  In  bis  granary.  Even  If  the  short- 
age were  ratablished,  there  would  arise  from 
the  testimony  and  absence  of  testimony  sever- 
al hypotheses  consistent  with  tbe  Innocence  of 
the  appellant;  for  example,  a  discrepancy 
might  have  resulted  from  tbe  loss  of  weight 
or  from  tbe  difference  in  the  operation  of  the 
scales  used  at  the  various  i^aces  and  from 
the  nn certainty  as  to  bow  miicb  wheat  was 
taken  by  others  having  access  thereto.  The 
Identity  of  tbe  wheat  found  in  tbe  possessiCHi 
of  the  ni^Uant  with  the  stolen  property 
cannot  be  assumed. 


Digitized  by  Google 


786 


2SL  SODTBWBSXEBN  &BP0BT11B 


/Tor. 


"There  must  be  legal  and  competent  evidence 
pertinently  identifying  the  defendant  with  the 
transaction  coDrtitnting  the  ofEenae  diarged 
against  him."  Brsncb't  Ann.  FmuJ  Ood«, 
f  1877. 

No  inference  snfflcient  to  support  the  con- 
viction can  be  drawn  from  the  fact  that  ap- 
pellant was  in  possession  of  wheat  at  Canyon 
and  was  s;uilty  of  suspicious  conduct  relat- 
ing thereto,  In  the  absence  of  oth^  evidence 
excluding  the  theory  arising  from  the  faet 
that  Flnley  lost  no  wheat,  or,  assuming  that 
he  did,  It  was  the  act  of  others  whose  opp<N> 
tunlty  to  take  It  was  equal  to  that  of  appel- 
lant, which  theory  the  state,  having  means  to 
combat,  has  failed  to  disapprove. 

The  motl<Hi  for  rehearing  Is  granted,  the 
affirmance  set  aside,  and  the  Judgment  of  the 
trial  court  la  now  reversed,  and  the  oauae  re- 
manded. 


FLORES  V.  STATE.    (Ne.  620S.) 

<Conrt  of  Criminal  Appeals  of  Texas.  May  ^ 
lfl!21.    Behearing  Denied  June  15,  192X.) 

1.  CrinlMl  law  «ss>632— For  tnuiafar  to  Javo> 
all*  dooket,  Mendaat  kaa  biniM  of  aliow- 
ing  age. 

Under  the  Juvenfle  Law  (Temon't  Ann. 
Code  Or.  Proc.  1916,  art  119S  et  seq.).  ac- 
cused, seeking  to  have  the  case  transferred 
to  the  Juvenile  docket,  has  the  burden  of  ea- 
tabUshing  to  the  satisfaction  of  the  trial  judge 
that  he  is  under  17  years  of  age. 

2.  Crimloal  law  «s»93d(l)— No  »uffle(o«t  rea- 
son showR  why  so  oalled  aowly  dlsoovored 
evfdeaeo  shoald  not  bavo  beeo  asoertalaed  by 
.oouasel. 

BelatiTo  to  new  trial  for  so-called  newly 
discovered  evidence  consisting  of  a  statement 
tar  defendant  as  to  Us  age,  made  to  the  assist- 
ant connfy  attorney  before  his  i^e  became  an 
issue,  conceding  defendant's  ignorance  of  its 
importance,  held  no  sufficient  reason  was  shown 
why  it  should  not  have  been  ascertained  by 
coimsel,  being  in  a  statement  of  facts  in  an- 
other case  used  and  handled  on  the  trial  by 
counsel  for  both  parties. 

3.  HomJeide  «=>354— Flsdlag  rstathro  to  death 
penalty  tliat  dofendant  was  aot  andw  17  sup- 
ported by  evidence. 

Jury's  finding  that  defendant  was  not  under 
17  at  time  of  commission  of  crime,  within  Ver- 
non's Ann.  Pen.  Code  1916,  art  35,  prohibit- 
ing death  penalty  on  one  under  that  age  at  that 
time,  and  as  to  whldi  defendant  has  Ue  burden 
of  nxwO,  Jk«M  supported  by  the  evidence. 

4.  Criminal  law  €=>729— Inaeoarate  statement 
In  argnment  of  crime  of  whioh  defeadaat  had 
been  oonvMed  harmless. 

Hough  the  evidence,  as  bearing  on  defend- 
antfs  credibiUtji  showed  merely  that  he  had 
bew  counted  of  zoblwry,  inaccurate  statement 
of  county  attorney  in  argument  that  It  showed 
he  was  convicted  of  robbery  with  firearms,  hav- 


ing been  promptly  corrected,  was  not  preju- 
didaL 

5.  Crlmlaal  law  •s>3«3-Cvl«aMs  of  fladlag  of 
weapon  at  plana  of  orlBo  admlulble  as  part 
of  res  gestn. 

Evidence  of  the  finding  at  the  place  of  the 
homicide  and  immediately  thereafter  of  a  weap- 
on is  admissible  as  part  of  the  res  gestm. 

6.  Crlnloal  law  ifl.  i12a(l)^WhM  proparatlaa 
of,  or  weapons  found  en,  eoosflFaton  may  ho 

shown  stated. 
When  parties  are  charged  with  acting  to- 
gether in  the  commission  of  a  crime,  evidence 
of  preparation  of,  or  weapons  found  on,  any 
of  them,  whether  before,  during,  or  ao  soon 
after  the  offense  as  to  shed  any  fair  light  ml 
the  act  or  intent  of  such  alleged  participanto 
is  admisaUde  against  aay  of  them. 

7.  Criminal  law  «s»6fl8(3)— EvMowM  eqalva- 
Jeirt  to  that  adnltM  wltbont  obJaetioH  not 
raJeetML 

When  evidence  In  admitted  without  objec- 
ti<Hi,  tlw  same  or  eqnivaleoit  evidence  from  oCh^ 
er  witnesses  vrill  not  be  rejected. 

8.  Homielde  «=>28l— EvMenoe  held  anffioiBnt 
for  snbmlsslon  of  Issue  of  partldpaUoa. 

Bvidence  on  prosecntion  for  murder  held  to 
authorise  submission  of  the  Issoe  of  dtfendant^ 
participation  as  a  principal. 

9.  Crinlnai  law  «s>l  I72(6)-Nn  reversal  for  a 
ohargo  naless  harm  might  have  resnlted. 

Even  though  a  charge  be  not  called  for  by 
the  facts,  there  will  be  no  reversal  for  giving 
It  unless  it  appear  that  in  some  way  ham 
might  have  resulted  therefrom. 

Appeal  frmn  District  Court,  Falls  OhuHt: 
Prenttce  Oltor^  Judge. 

Jose  Slores  was  amvicted  «f  murder,  and 
aiq;>eals.  Affirmed. 

J.  A.  Jones  and  Bobt  F.  wiggtwa,  boOi  of 
Marlln,  for  appellant 

C.  M.  Cnreton.  Atty.  Oea.,  and  OL  It.  Stonet 
Asst.  Atty.  Gen.,  for  the  State. 

LATTIHORB,  J.  Appellant  was  convict- 
ed In  the  district  court  of  Falls  county  of 
the  murder  of  Oscar  Sharp,  and  his  punish- 
ment fixed  at  death. 

Appellant  was  a  Mexican,  apitareDtly 
without  means  of  employing  counsel,  and 
the  trial  court  la  to  be  congratulated  that 
in  his  selection  of  some  one  to  represeat 
the  accused  he  placed  the  case  into  the  hands 
of  men  who  have  apparoitly  taken  every 
possible  step  to  preserve  and  present  the 
rights  of  ai^>ellant 

[1]  An  affidavit  was  made  in  form  aa  sug- 
gested by  our  statute  that  appellant  was  a 
Juvenile  under  the  age  of  17  years  at  the 
time  of  the  trlaL  This  was  presented  to 
the  court  below,  who  heard  evidence  and 
rendered  judgment  against  appellant  on  this 
issu^  and  thia  ia  complained  of  here.  In 
the  JuTOkile  Law  (article  11^  et  seq.,  Yer- 
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iuiD<s  a  a  p.)  St  appean  Out  tbe  burden  of 
ivoTlne  that  he  ia  under  17  jeara  of  age  is 
placed  on  the  accnaed,  and  that  luch  facts 
must  be  establlahed  to  the  aatlafbctlon  of  the 
trial  Jnd^ ' '  The  erldeiice  bearing  w  this 
Issue  In  the  instant  case  was  conflicting. 
AK)eUant,  Us  mother  and  slater,  gave  testl* 
mooj  In  his  behalf,  while  a  number  of  wit- 
neeaes  who  had  been  more  or  less  familiar 
with  him  for  a  number  of  years  testified  to 
&cts  and  statements  from  whl(±  the  con- 
f^uslcm  could  be  reached  that  he  was  over 
17  years  of  age  at  the  time  of  said  trl^.  His 
sister  said  that  she  was  21,  and  other  wit- 
nesses testified  that  she  had  given  her  age 
at  24  years.  She  was  married  and  had 
three  children,  one  of  whom  was  6  years  of 
age.  This  sister  testified  that,  while  she  did 
not  know  appellant's  age,  she  had  two  sis- 
ters bom  between  herself  and  appellant. 
Appellant's  mother  In  her  testimony  denied 
the  fact  that  she  had  any  children  born  be- 
tween appellant  and  the  sister  mentioned, 
and  stated  that  the  only  children  she  had 
ever  borne  were  Frankle,  age  24,  Juana,  age 
21,  and  appellant,  a«e  16.  Many  contradic- 
tory statements  ot  each  of  the  defense  wU- 
neesee  bearing  oo  the  qoestion  of  appellant's 
age  were  proven.  The  motive  of  said  three 
vrltnessse  for  giving  testimony  favorable  to 
appellant  was  8tr<mg.  We  are  not  able  to 
see'  from  a  careful  examination  of  all  the 
testimony  that  the  conclusUm  reached  by 
the  trial  judge  in  this  regard  was  erroneous. 

[ZJ  Newly  discovered  evidence  was  a 
ground  of  appellant's  motion  for  a  new  trial, 
whida  was  controverted  In  this  regard  by 
the  county  attorney,  and  evidence  was  heard 
on  the  proposition  that  the  matters  referred 
to  as  newly  discovered  evidence  were  known 
to  appelant  and  his  attorneys,  or  by  the 
eoEerclae  <rf  reasonable  diligence  could  have 
been  ■»  known.  Said  newly  discovered  evi- 
dence eoBfllstod  of  a  statement  by  appel- 
lant to  tbe  assistant  county  attorney,  of  his 
age,  same  having  been  made  before  that 
queatloo  became  an  Issue  In  this  jase.  Said 
statement  would  hardly  have  been  admls- 
eOOe  as  original  evidence  In  b^alf  of  ap- 
p«Uant,  and  would  probably  be  held  self- 
serving,  and  his  right  to  prove  same  at  all 
aeons  to  be  based  on  the  ground  that  such 
Btatament  was  corroborative  of  appellant's 
statement  <tf  Us  age  made  while  on  the  wit- 
nen  stKnO,  tflgarding  which  he  was  contra- 
dicted by  tasttanoiy  for  the  statsw  We  might 
ocmdude  tills  mettor  by  saying  ssipellant 
must  have  known  that  he  had  made  such 
statement  to  the  assistant  county  attorney, 
and  therefore  cannot  claim  It  to  be  newly 
discovered,  but,  ewcedtng  to  bis  Ignwance, 
aaA  to  the  fact  that  he  was  a  foredgner  and 
yonthfiil,  Ont  its  Imporbmce  was  not  known 
to  tOiOr  and  flieiarther  fact  that  he  bad  not 
made  known  to  his  ooonsel  that  he  had  made 
aydi  itatemflbt.  atiU  we  think  it  amply 
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shown  on  the  hearing  before  the  court  of  the 
issue  made  by  the  replication  of  the  county 
attorn^  that  said  statement  ot  the  appellant 
to  the  assistant  county  attorney  appeared 
la  a  statement  ot  facts  in  another  case  of  ' 
appellant,  which  statement  of  facts  was  pres- 
ent in  court  during  the  Instant  trial,  and, 
according  to  the  evidence  heard,  was  han- 
dled and  used  by  both  counsel  for  the  state 
and  the  appellant  Appellant  was  queatlMi- 
ed  as  to  what  he  had  said  about  his  age  on 
said  former  trial  on  the  occasion  of  the  In- 
stant trial,  and  apparently  reference  was  had 
to  his  testimony  on  said  former  occasion  as 
contained  In  said  statement  of  facts  which 
was  present  and  used  by  counsel  for  the 
state  and  defense.  No  sufficient  reason  is 
shown  why  the  matters  contained  in  said 
statement  of  facts  could  not  have  been  ascer- 
tained by  appeUant's  counsel  If  they  had 
cared  to  examine  same  with  reference  Uiere- 
to. 

[3]  Appellant  and  his  mother  testified  on 
the  Instant  trial  that  he  was  16  years  of  age, 
and.  Inasmuch  as  our  statute  (article  35,  Ver- 
non's P.  0.)  forbids  the  Infliction  of  the 
death  penalty  upon  one  not  17  years  of  age 
at  the  time  of  the  commission  of  the  crime, 
the  age  of  ajtpellant  at  said  time  became  an 
issue.  In  his  charge  the  trial  court  told  the 
Jury  unless  the  evidence  led  them  to  believe 
that  appellant  was  17  years  of  age  at  the 
time  of  the  commission  of  the  offense,  if  any, 
th^  could  not  Inflict  the  death  penalty ;  also 
that  the  burden  of  proof  rested  on  appellant 
to  show  that  at  said  time  he  had  not  arrived 
at  said  age.  Complaint  la  made  of  said 
diarge,  and  also  the  failure  of  the  evidence 
to  show  that  appellant  was  17  years  old  at 
the  time  of  said  hranlclde.  It  seems  to  have 
been  the  uniform  holding  of  this  court  that 
the  burden  of  proof  on  this  issue  Is  on  the 
accused.  Ake  v.  State,  6  Tex.  App.  399,  32 
Am.  Rep.  686;  Ellis  v.  State,  30  Tex.  App. 
601,  18  S.  W.  139 ;  Wilcox  v.  State,  33  Tex. 
Cr.  R.  892,  26  S.  W.  989;  Williams  v.  State. 
77  Tex.  Cr.  R.  237, 177  S.  W.  965.  The  trial 
court  was  correct  in  his  charge  in  placing  the 
burden  of  proof  upon  the  defendant  to  estab- 
lish his  nonage. 

We  have  to  some  extent  discussed  the  ques- 
tion of  appellant's  age  as  involved  In  his 
effort  to  have  the  case  transferred  to  the 
juvenile  docket.  We  have  glvoi  this  record 
careful  study  en  this  point,  and  e«»ecially  so 
in  view  of  the  Infliction  of  the  extreme  pen- 
alty of  the  law  at  the  hands  of  the  Jury.  Ap- 
pellant swore  that  he  was  18  years  of  age, 
and  would  be  17  <»  December  8,  1920,  the 
homicide  having  taken  place  in  the  summer 
of  that  year.  He  said  he  was  bom  in  1903. 
On  cross-examination  he  stated  that  he  left 
h<nne  in  Matomoras,  MmeIco,  In  1915,  but 
oould  not  remember  whether  it  was  summer 
or  winter  at  the  time;  also  that  he  was  12 
yearv  old  wlien  he  left  home.   He  denied 
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having  stated  on  hla  former  trial  for  anotber 
offense  that  he  was  going  on  14  years  of  age 
when  be  left  home.  He  admitted  having 
lived  in  Falls  county  near  the  home  of  wit- 
ness McDouell,  but  did  not  remember  wheth- 
er It  was  1910, 1911,  or  1912,  but  said  be  was 
8  years  old  at  that  time.  He  denied  having 
stated  on  said  former  trial  that  be  was  17 
years  old;  also  denied  that  he  had  told  the 
witness  McDoaell  that  be  was  18  or  19  years 
old,  and  that  be  bad  been  In  the  army.  Ap- 
pellant's sister  testified  as  above  stated  with 
regard  to  her  mother's  children  between  her- 
self and  appellant,  stating  that  she  did  not 
know  her  own  birthday,  nor  the  year  she  was 
bom,  nor  the  years  either  of  the  other  chil- 
dren of  her  mother  were  bom,  and  that  she 
knew  how  old  she  was  because  she  had  been 
to  see  her  mother  2  or  8  years  prior  to  the 
trial,  but  that  her  mother  did  not  then  tell 
her  she  was  21,  and  that  she  did  not  remem- 
ber how  old  her  mother  had  told  her  that 
she  was  on  the  occasion  of  said  visit.  She  de- 
nied telling  the  sheriff  that  her  age  was  24. 
It  appears  from  the  record  that  appellant's 
mother  was  not  present  at  the  banning  of 
the  trial,  but  was  located  in  Grayson  county 
and  brougbt  as  a  witness  daring  said  trial. 
She  testified  as  above  indicated  with  regard  to 
the  fact  that  she  had  bad  but  three  children, 
Frankle,  Jnana  and  appellant,  and  admitted 
that  she  had  talked  witb  Flores,  an  interpre- 
ter, the  night  before,  and  that  she  bad  not 
stated  appellant's  age  correctly,  giving  as  her 
reason  that  she  did  not  feel  good.  On  cross- 
ezamination  she  stated  that  appellant's  birth- 
day was  December  Sd,  and  denied  having  told 
Flores,  the  Interpreter,  that  It  was  August 
27fb,  and  also  denied  having  told  said  Florea 
that  she  did  not  know  what  year  appellant 
was  bom.  She  testified  that  he  was  born  In 
1903,  but  that  this  was  the  first  time  she  had 
ever  so  stated.  She  admitted,  when  asked 
the  night  before  as  to  the  year  of  his  birth, 
and  if  it  was  not  1901,  that  she  had  said  ahe 
did  not  know,  hut  this  she  also  explained  by 
saying  she  was  feeling  dck.  She  also  ad* 
mitted  having  told  parties  the  night  before 
bad  not  seen  appellant  since  he  was  3 
years  old.  She  stated  she  did  not  know  what 
year  her  son  Frankle  was  bom,  nor  the  year 
of  Juana's  birth,  nor  her  own. 

Bearing  on  appellant's  ag^  state  witness 
Flores  testified  that  appellant's  mother  told 
him  that  appellant  would  be  17  in  August 
1^;  also  that  ahe  had  told  him  there  was 
one  or  two  yearn'  difference  between  the 
ages  of  appell&nt  and  her  daughter  Juana ; 
also  that  she  said  she  did  not  know  It 
pellant  was  hom  In  1901, 1902,  or  1903 ;  and 
that  she  lEept  account  of  his  age  by  the 
months ;  Uiat  she  told  him  that  Juana  woald 
be  21  on  December  Sd,  Sheriff  Moore  testi- 
fied that  he  went  after  appellant's  mother  to 
bring  her  as  a  witness,  and  that  she  told  him 
appellant  was  18  years  old,  and  that  his 


birthday  was  August  27th ;  also  that  appd- 
lanf  s  Bister  Juana  bad  told  him  she  was  24 
years  old,  and  that  appellant  was  18  years  of 
age.  Mr.  Jennings,  county  attorney.  Intro- 
duced as  a  witness  for  some  reason  by  ap- 
pelant, testified  that  Juana  told  him  she  was 
21  years  old,  and  that  appellant  was  18. 
Wesley  McDonell  testified  that  he  had  a  store 
at  Satin,  Falls  county,  and  knew  appellant 
there  in  1913,  at  which  time  appellant  lived 
about  100  yards  from  said  store ;  that  he  no- 
ticed appellant's  ability  to  handle  a  larger 
boy  In  scuffling  with  btm,  and  asked  him  how 
old  he  was ;  and  that  appellant  said  he  was 
11  or  12  years  old.  l%ls  witness  also  stated 
that  tn  the  spring  of  1920  appelant  came  to 
his  store,  and  In  a  conversation  said  that  be 
had  been  in  the  army,  and  that  he  bad  toid 
the  army  people  he  was  28  years  old  in  order 
to  get  Into  the  army.  McDouell  said  that  he 
then  questioned  appellantfs  statement  and 
told  him  he  was  not  over  18  or  19,  and  that 
appellant  said  he  was  correct  in  hla  surmise. 
Gus  Gnderlan  testified  that  appellant  worked 
for  him  in  the  &II  of  1916  and  in  tlie  spring 
of  1917,  and  that  when  he  first  emidoyed  him 
he  wanted  to  pay  him  less  than  a  maa'a 
wages,  but  appellant  told  him  at  the  time  he 
was  IS  years  old;  that  appellant  ain)eared 
about  as  large  in  1017,  when  he  left  witness' 
employ,  as  he  was  at  the  time  of  the  trial; 
that  he  paid  appellant  from  his  employmient 
In  1916  a  man's  wages.  Mr.  Donohoo,  court 
reporter,  testified  that  he  took  down  in  short- 
hand appellant's  testimony  upon  a  formw 
trial  for  another  offense ;  that  In  response  to 
a  question  as  to  bow  old  he  was  when  he  ran 
away  from  home  in  1916  aK>ellant  said  be 
was  going  on  14  yeari  of  age;  also  that  at 
said  trial  appellant's  counsel  asked  him  how 
old  he  was  at  the  time  of  the  trial,  and  he 
said  be  was  17,  and,  when  asked  wlWD  **taft 
bad  been  17,"  appellant  replied  '*ln  Deoan- 
ber."  We  have  ttnis  gtvoi  the  testtmony  at 
some  length  bearing  on  Oie  age  of  ax^llaut 
at  the  time  of  the  oommlBslon  of  tUs  of- 
fense. TM  question  was  fully  submitted  to 
the  Jury,  and  by  Qiem  omislderea  In  tb»  iSgbt 
of  alt  the  testimony  and'dw^ded  advent  to 
appellants  contention.  In  view  «C  the  fftcts 
as  detailed  above,  we  do  not  feel  -JiiBtifled  In 
holding  their  decision  of  this  question  <rf  tact 
to  be  unsupported  or  manifestly  against  the 
wel^t  of  the  testimony. 

[4]  It  was  In  testlmonr  that  ^qptitauit  bad 
been  cwTicted  of  robbery  prior  to  tbSB  triaL 
In  his  argumoit  to  the  Jury  on  the  Instant 
trial  tlie  assistant  county  atunney  xafored 
to  the  £Act  of  said  convlotloii,  and  stated  flat 
appellant  bad  been  convicted  of  robbery  wltt 
firearms.  Objection  being  made  that  tbe  tes- 
timony did  not  show  said  robbery  to  have 
been  with  firearms,  the  trial  coort  verbally 
instrocted  the  jnry  not  to  ooaMet  said  state- 
ment. No  further  reference  to  ttw  matter 
appears  to  have  been  Biadfc  No  wdtteu  in- 
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stmctton  WS8  asked  by  api>eUaiit  on  the  sub- 
ject. Complaint  is  now  made  of  tbis  argu- 
ment. We  do  not  think  the  mere  nilBquota- 
tlon  of  the  evidence,  apparently  by  inadver- 
tence, would  necessarily  call  for  reversal,  and 
this  is  especially  true  when  no  charge  on  the 
subject  In  writing  Is  presented  and  refused. 
The  point  Involved  in  the  testimony  that  ap- 
I)ellant  bad  been  convicted  of  any  felony  was 
its  effect  upon  bis  credibility  as  a  witness, 
and.  It  not  being  controverted  that  be  liad 
been  craivicted  oi  robbery,  we  think  a  refer- 
ence to  same  as  having  been  committed 
with  flrearms*  which  reference  was  promptly 
corrected,  would  not  be  of  snious  oonse- 
qnence  to  appellant 

[6-7]  It  appears  from  the  record  that  the 
■liootiiig  resulting  in  the  death  of  Sharp  was 
heard  by  the  sheriff,  who  hurried  to  the  jail 
and  went  upstairs  w^iere  he  found  deceased 
in  the  tbroee  of  4Mth.  On  the  trial  Mr. 
Ifoore^  tb«  aberiff.  was  permitted  to  testify 
that  he  found  behind  the  radiator  in  the  jaU 
an  object  varloualy  described,  but  which 
teems  to  be  cmnpoeed  of  a  aliort  piece  of  iron 
bavliig  wnue  wire  wound  around  it,  all  being 
Incased  In  aome  ran  one  end  of  which  fram- 
ed a  loop  nidi  u  oould  go  around  the  wrist 
and  wtdch  was  a  sort  of  slug  shot  or  Uud- 
geon  about  15  Indies  in  length  altogetlier. 
Thia  object  was  Introduced  in  evidence.  To 
the  testfmooy  of  Sheriff  Moore  of  the  finding 
of  this  object  and  Its  Introducticai  before  the 
jury  objecticm  was  made  by  appelant  upon 
the  ground  that  said  weapon  was  not  shown 
to  have  had  any  connecttoo  with  the  homi- 
cide, and  that  appellant  was  not  shown  to 
have  had  any  knowledge  of  same,  and  there- 
fore could  not  be  bonnd  by  the  extatenoe  or 
finding  of  auA  object  The  record  shows 
that  appellant  Jordan  Isra^,  and  ofliers 
were  prisoons  In  the  Fslls  cotmty  JaU,  tliat 
ni^llant  was  a  tnistjr,  and  ttiat  deceased 
was  the  jaUw.  On  the  occasion  In  question 
when  deceased  came  up  and  entered  what  is 
known  as  the  mn-around  to  feed  the  prison- 
ers, according  to  the  case  as  made  by  the 
stat^  appdlsnt  seised  hlm,  and  Jordan  Israri 
and  a  Ifexiean  named  Sanctaes,  with  both  o£ 
whom  appellant  had  been  seen  In  consulta- 
tion that  morning,  also  at  <»ice  took  part  In 
Hie  attack  upon  deceased.  Witnesses  said 
that  Jordsn  Israel,  Just  before  deceased  came 
up,  had  smnething  tliat  looked  like  rags  In 
one  of  his  pockets,  which  be  transferred  to 
another  po<&et,  and  one  witness  said  he  saw 
Jordan  Israel  trying  to  put  something  which 
looked  like  rags  Into  the  mouth  of  deceased. 
As  Sheriff  Moore  came  up  the  steps  Israel  was 
seen  to  take  from  under  his  bunk  and  throw 
over  behind  the  radiator  the  object  which 
was  found  by  Mr.  Moore  and  became  the  sub- 
ject of  this  objection.  The  trial  court,  in  bis 
qnallflcatlOD  of  app«llan^s  Mil  of  exceptions, 
states  fiiat  tbe  object  In  question  was  made 
cC  a  ^eca  of  short  Inm  with  wire  around  It 
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and  a  book  about  Qiree  Inches  In  length,  all 
wrapped  In  rags,  and  that  same  was  flexible 
and  could  easily  have  been  doubled  up  and 
put  in  the  pocket,  and  that  when  same  was 
so  donbled  up  Its  appearance  was  such  that 
It  might  be  taken  for  a  rag.  We  think  the 
evidence  of  Sheriff  Moore  admissible  for  va- 
rious reasons.  It  was  part  of  the  res  gestae 
of  the  transaction.  We  are  also  of  opinion 
that,  when  parties  are  charged  with  acting 
t<^ther  In  the  commission  of  a  crime,  evi- 
dences of  preparation  of,  or  weapons  found 
on,  any  one  of  them,  whether  before,  during, 
or  so  soon  after  the  commission  of  the  offense 
as  to  shed  any  fair  light  on  the  act  or  In- 
tent of  such  alleged  participants,  would  be 
admissible  against  each  or  all  of  them.  In 
addition  to  the  above  and  applicable  to  the 
Instant  case  as  made  by  the  record,  we  ob- 
serve that  substantially  the  same  description 
of  said  object  appears  in  the  testimony  of 
the  witness  McCowan,  which  was  admitted 
wltbout  objection  from  appellant.  This  Is 
the  witness  who  testified  that  as  the  sheriff 
came  up  the  stairs  be  saw  Jordan  Israel 
throw  behind  the  radiator  a  piece  of  iroh 
wrapped  in  rags.  It  Is  a  well-established 
rule  that,  when  evidence  1b  admitted  without 
objection,  the  same  evidence,  or  that  equiva- 
lent trtxa  some  other  witness,  will  not  be  re- 
jected. 

[1.^]  Appellant's  third  obJecUon  to  the 
chaise  of  the  court  as  presented  in  his  ex- 
oeptiims  taken  thweto  before  the  Jury  retired 
is  as  follows: 

"E^oidant  objects  sad  excepts  to  th«  tdnth 
paragraiA  of  the  eosrfs  charge,  wherein  be 
authorises  a  conviction  ol  defendant  for  mur- 
der in  the  event  the  jury  may  find  that  he  aid- 
ed in  the  kiiling,  though  the  same  was  broagbt 
about  by  the  act  of  some  one  else;  there  be- 
iiV  no  evidence  In  thla  case  upon  which  to  sid>- 
mlt  the  charge  of  principals,  and  no  erldenet 
to  anthorise  the  charge  therein  given." 

The  objection  is  very  general  and  would 
bring  in  review  the  entire  evldeice  In  the 
case.  Examining  paragrai^  9  of  the  charge 
ot  the  court,  which  Is  quite  lengthy,  we  con- 
clude that  In  same  the  court  was  sulHUlttlng 
the  defensive  theory  that  deceased  was  killed 
by  Lee  Andrew  Massey  (as  claimed  by  ap- 
pellant), and  that  in  this  connection  the  court 
Instructed  the  Jury  that,  If  they  b^leved  the 
klUlng  was  done  bj  Mass^,  th^  Should 
acquit,  unlSBB  appelant  was  connected  with 
mdi  kllUng  as  a  principal,  and  tf  they  bad 
a  reaswable  doubt  as  to  the  fact  that  ap- 
pellant killed  deceased,  or  aided  as  a  prin- 
cipal In  such  killing,  the  Jury  should  acquit 
We  are  unable  to  see  any  substantial  objec- 
tion to  said  charge.  A  half  dozen  prisoners 
In  said  Jail  testified  to  appellant's  active 
partic^atioii  In  the  UUing.  He  himself,  un- 
oiHTOborated  testlm<Hiy  direct  or  drcnm- 
stantlsl,  swore  that  the  kHUng  was  done  by 
Lee  Mass^,  another  prisoner.  It  was  prop- 
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er  for  the  court  to  snlHiilt  In  charge  the  de- 
fensive tlieoiy  based  <m  a  kllllnff  by  Slassey. 
Tbla  was  done.  The  orerwbelining  proof 
showing  ax^Iant'a  guilty  participation  In 
the  homicide,  we  can  aee  no  possible  harm 
In  submitting  his  right  to  an  acquittal  if 
Massey  ot  any  one  else  actually  kUled  de> 
ceased,  unless  It  was  shown  that  appelant 
was  also  an  actor  In  the  commission  of  said 
crime.  The  Jury  are  the  judges  ot  the  facta, 
of  the  credibtUty  of  the  witnesses ;  they  may 
accept  as  true  the  testimony  of  one  state  or 
defense  witness  and  reject  others,  and,  had 
the  Jury  accepted  the  theory  that  Massey 
fired  the  shot,  this  would  not  have  necessarily 
compelled  them  to  reject,  the  fact  of  Bp- 
pellant's  guilty  participation,  and,  unless  it 
appear  that  in  some  way  harm  might  have 
resulted  from  giving  a  charge  coqaplalned  of, 
we  are  required  by  statute  not  to  reverse, 
even  though  the  charge  be  not,  strictly  q>eak- 
ing,  called  for  by  the  facts. 

The  severity  of  the  penalty  Imposed  upon 
this  appelant  has  led  us  to  carefally  consider 
each  ccmtentlon  made  by  his  able  counsel, 
but  we  are  unable  to  so  far  agree  with  any 
of  aame  as  to  conclude  that  a  reversal  of 
this  cause  is  necessary  or  demanded  1^  the 
record.  The  crime  was  most  heinous.  Made 
a  trusty  by  the  man  whom  he  slew,  appel* 
lant  took  his  life  for  no  apparent  reason  ex- 
c^  a  desire  to  escaiK  impristmment  as  a 
peialty  infilcted  by  a  Jury  for  an  act  for 
which  deceased  was  In  no  way  responsible. 
A.pparently  appellant  was  the  leader  In  the 
mnrdwons  plan  and  Its  execntion,  resulting 
In  the  unprovoked  death  of  an  officer  of  the 
law  In  the  discharge  of  his  duty. 

We  find  no  revonrtble  error  in  the  record, 
and  the  Judgmoit  will  be  affirmed. 

On  Motimi  for  Behearing. 

HAWKINS,  J.  Among  other  things,  ap- 
pellant complalna  in  his  motion  for  rehear- 
ing that  we  were  in  error  In  our  original 
opinion  wherein  the  statement  was  made  that 
appellant  had  be^  convicted  of  robbery  prior 
to  the  trial  In  the  instant  case,  and  to  some 
extent  basing  upon  that  our  holding  that 
the  argument  of  the  district  attorney  In  bis 
closing  address  to  the  Jury,  in  which  he  re- 
ferred to  the  prior  conviction,  was  not  re- 
vwslble  exnr.  On  account  ot  the  severe 
penalty  In  this  case^  we  have  again  examined 
tlie  bill  of  exceptions  presenting  this  matter. 
We  find  this  ocpreeslon  In  the  latter  part  of 
tlie  bill  (whether  It  Is  a  quallflcatlon  placed 
there  by  Oie  Judge,  or  whether  the  enttr* 
bin  is  a  Ult  prepared  1^  the  Judge  we  are 
nnaUe  to  say  from  the  ocutext): 

"To  the  extent  that  the  asBietsnt  county  at- 
torney included  *flrearm8'  in  his  argament  there 
mm  no  support  In  the  evidence,  aad  the  court 
Immedlatdy  sustained  the  objection  of  defend- 
ant and  instroeted  the  jury  not  to  consider 
same.   Experienced  counsel  for  defendant  pw- . 


sued  the  Incident  no  .further  than  the  verbal 
objection,  not  requesting  any  written  Instroc- 

tion." 

The  expression  In  the  bill  of  exceptions 
that  "to  the  extent  that  the  assistant  coun- 
ty attorney  used  the  word  'firearms'  in  bis 
argument  there  was  no  support  in  the  evi- 
dence," would  Justify  us  In  reaching  the  con- 
clusion that  there  was  support  In  the  evi- 
dence as  to  the  conviction  for  robbery,  and 
the  se«nlngly  Inadvotent  statement  In  argu- 
ment that  It  was  with  "firearms"  does  not 
seem  to  us  sufficient  to  work  a  reversal  of 
the  case  In  view  of  the  entire  record. 

All  othor  matters  called  to  our  attention 
upon  the  motion  for  rehearing  were  con- 
sidered and  exhaustively  discussed  in  the 
original  opinion.  We  have  again  examined 
the  assignments  of  error  relative  to  those 
same  matters,  and  beUeve  that  they  wrar» 
properly  disposed  of,  ttfd  to  discuss  them 
again  would  serve  no  useful  purpose,  and 
would  be  larg^  a  repetition. 

The  serious  nature  of  the  penalty  has  caus- 
ed us  to  glTO  careful  eonalderatkm  to  all 
matters  presented,  not  only  In  the  moUoa 
for  rehearing,  but  upon  the  original  consid- 
eration of  the  case,  and  we  have  reached  tbe 
concIusi<Hi  that  the  motien  Dor  nheaxlas 
duHild  be  overruled. 
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(Court  of  Criminal  Appeals  of  Texaa.   Nov.  10, 
1020.   Rehearing  Denied  Jane  15,  1921.) 

1.  Crimtaal  law  «3>596(5)— Defendast  bold  aat 
entitled  to  ooatlaaanee  beeaase  of  la^  ef  dli> 
Igoace  la  seourlag  witness. 

Where  about  14  days  elapsed  between  the 
filing  of  indictment  for  marder  and  Issoanee 
of  defendant's  aubpoena,  which  was  returned 
not  executed  In  about  three  days,  and  the  case 
was  set  for  trial  about  10  days  tbereafteo,  dar- 
ing which  time  no  farther  effort  was  made  to 
secure  the  witness'  attendance,  and  the  affidavit 
of  the  witness  attached  to  the  motion  for  new 
trial  indicates  that  he  was  at  San  Antonio,  in 
the  army,  bo  that  a  casual  inquiry  at  camp  head- 
quarters would  have  diaclosed  his  whereabonts. 
held  that  affidavit  indicates  that  by  ezerdse  of 
diligence  the  defendant  could  have  secured  the 
witness*  attendance,  and  hence  was  not  entitled 
to  a  continuance. 

2.  Criminal  law  «=3598(5),  939(2)— Defendaat 
■ot  entitled  to  cootlnuanoe  or  new  trial  'or 
lAsent  witness  where  not  diligent  In  discover- 
ing witness'  whereabouts. 

Where  defendant,  prosecuted  for  marder, 
bad  a  aobpcena  issued  for  a  witness,  a.  resident 
of  the  cotin^,  and  the  return  of  sabptena  <fis- 
dosed  that  wituMs  liad  left  a  year  before,  and 
was  in  the  army,  so  that  the  retam  latfcatee 
that  knowledge  of^  his  dsparbire,  U  mat  poa- 
seesed  Iqr  defendant  i^ellant,  ootid  have  been 
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aeqaind  hf  tlie  ■««  of  ffllgcnce,  and  ^tneu* 
deposition  taken,  aod  if  the  sabiKBna  had  been 
isaued  kmhi  after  indictment,  such  information 
would  bave  come  to  defendant  In  time  to  ee- 
eure  the  witnen,  defendant  waa  not  entitled  to 
continnaDce  became  of  lack  of  dUigence. 

3.  Criniial  law  «9iMI(X)  — RMiital  af  mm 
trial  for  eiaiMlva  avMiMt  baM  Mt  abaea 

of  disoratloa. 
In  a  proaecation  for  marder,  the  trial  ^dge 
did  not  abuse  his  discretion  in  failing  to  grant 
a  new  trial  for  absence  of  witness  who  could 
gire  evidence  of  deceased's  having  admitted  his 
correspondence  with  defendant's  wife  and  de- 
fendant's jealousy,  where  it  was  disclosed  by 
evidence  without  controTersy  that  such  dan- 
destine  correspondence  waa  conducted  between 
tbe  deceased  and  the  defendant's  vlf^  attcb  be- 
tDff  merely  .ciimnlatlTa  evideiiee  upon  an  oocon* 
troTtttad  isaoe,  and  testimony  of  aoolhor  wit- 
luaa  of  an  nncommunicated  throat  1^  daeeaaed 
ag^cnat  defttsdaut,  wheA  ttiw  waa  also  ori- 
denes  of  a  communicated  threat. 

4.  WHaaasaa  «ss»S3(4)— WInre  dafoarfaat  prav- 
•i  by  hit  wlfa  tlwt  aha  oeoaplai  roam  wHb 
deoeaaed  at  boM,  ft  wag  ffroper  for  alata  to 
develop  from  bar  that  M  arlalni  floadwt 
took  plaea. 

In  a  prosecution  for  murder,  where  defend- 
ant appellant  introduced  his  wife  as  a  witness, 
and  proved  by  her  that  she  bad  met  deceased 
and  occupied  a  hotel  room  with  him  for  several 
hours  with  doors  locked.  It  was  proper  for  state, 
on  crosa-ezaminatlon  of  tbe  wife,  to  develop 
that  at  tUa  meeting  no  criminal  ofpduct  took 
place,  in  view  ei  TemoD'i  Ann.  Code  Cr.  Pro& 
leie,  art.  811,  providing  that  whan  the  detailed 
act,  declaration,  or  converaation  ia  given  In  eri- 
dence  any  other  act  or  declaration  necesaaty  to 
make  it  folly  understood  may  also  be  i^Tcn  in 
evidence. 

5.  Crioilaal  law  «3»829(5)— lastruotloa  that 
dafaadaat  oonld  arm  himself  In  anticipation  of 
attadc  by  doceasad  not  required  wbara  Jury 
iRstTMted  on  self-defense  against  apparent 
danger. 

Where,  in  prosecution  for  murder,  the  jury 
were  instructed  upon  self-defense  against  ap- 
parent, as  wen  as  real,  danger,  and  upon  dc 
fandaat's  right  to  act  upon  a  damonatration  1^ 
daeeaned  manifesting  an  Intent  to  carry  out  a 
threat,  it  was  not  IncBmhent  wmi  court  to  In- 
atniet  tiiat  defendant  had  right  to  defend  him- 
self in  anticipation  d  an  attack  Iqr  deceased, 
particularly  where  it  waa  Instructed  that  de- 
fendant had  right  to  seek  deceased,  and  in  do- 
ing so  to  arm  himself. 

6.  dhmlnal  law  «=a829(5)— Failure  to  repeat 
lastrnctloH  that  defendant  oould  use  any 
naans  at  his  eofflmaad  to  protect  himself,  and 
was  not  bond  to  ratraat,  was  not  error. 

In  prosecution  for  murder,  where  the  jury 
was  faistmcted  that  tbe  defendant  bad  a  right 
to  nse  any  means  at  his  command  to  protect 
himself  from  deceased,  who  had  threatened  his 
life,  and  tlmt  he  was  not  bound  to  retreat,  it 
waa  not  error  to  fail  to  rapeat  tJia  butrudiwi 
at  the  request  of  the  defendant;  in  reference 
to  instruction  on  the  law  ti  communicated 
thraata. 


7.  Criminal  law  «»829(I8)— Rofnsal  to  ehargo 
apon  mattors  eavored  by  aaotbar  ebargo  not 

error. 

Where  a  general  instruction  that  the  burden 
was  upon  the  state  to  show  defendant  guilty 
beyond  a  reaaonable  doubt  was  embraced  in 
the  general  charge,  and  the  jury  were  instmeted 
fully  on  the  law  of  threats,  requested  instruc- 
tions which  were  no  more  than  aubstantial 
Tepetitiona  of  tbe  main  charge  <m  aach  matters 
were  properly  refused. 

S.  Homicide  «=»300(7)  —  Falloro  to  Instniot 
that  defendant  could  oontlnne  to  shoot  as 
long  08  danger  from  doosaaed  oontlaued,  as 
viewed  from  dafandaafa  standpoint,  bold  not 
error. 

In  prosecution  for  murder,  failure  to  in- 
struct at  defendant's  request  that  be  had  right 
to  continue  to  shoot  aa  long  as  the  danger  con- 
tinued, as  viewed  from  Ua  standpoint,  waa  not 
error,  where  such  charge  was  rMiderod  unnec- 
esaary  by  the  circumstances,  induding  an  iu- 
stmction  that,  if  the  first  shot  inflicted  mortal 
wounds,  and  in  firing  it  appellant  was  acting 
in  self-defense,  they  would  not  consider  as  a 
circumstance  against  hhn  that  he  fired  addi- 
tional sbots,  where  the  evidence  showed  that 
each  of  the  wounds  waa  fatal,  there  befa^  no 
evidonce  to  require  the  requested  Instruction. 

On  Motion  for  Rehearing. 

9.  Crinlaal  law  «9l038(l)— Objootlon  t«  la- 
ttraotloa  not  made  it  tino  af  trial  will  not  bo 
eenaldersd. 

Aaalgnment  of  error  in  an  Instruction  will 
not  bo  conaidered  where  no  exception  was  pre- 
sented to  tha  court  spedfically  pointing  out  the 
omisdon  claimed  by  the  aaalgnment,  in  view  of 
Vernon's  Ann.  Code  Gr.  Proe.  1916^  art.  743, 
providing  that  objections  to  nptdtl  cha^eo 
shall  be  made  at  thne  of  trial. 

10.  Crinlaal  law  4=»829(5)— Rofwal  to  eharga 
Iflfy  to  view  fasts  aa  thay  appeared  ta  defend- 
ait  at  tlHi  of  kllllno  waa  not  orror  where 
|nry  waa  listmoted  oa  aelf-dereiM  from  ap- 
parart  daa0ar. 

In  prosecuUoa  for  homidde,  it  was  not  er- 
ror to  refuse  a  requested  Instruction  that  jury 
should  place  tbemtelvee  as  nearly  as  they  could 
in  the  place  of  defendant  at  time  of  homidde, 
and  view  all  facts  as  they  appeared  to  him, 
from  his  viewpoint,  and  not  as  they  appear  to 
Jury  now,  where  the  court  had  iastnicted  on 
tbe  right  to  defend  from  ^niaront  dangw. 

Appeal  from  Criminal  District  Oovrt,  Dal- 
las Covnty;  G.  A.  Plmpeo,  Judgb 

E.  H.  Boaz  was  convicted  of  manslaughter, 
and  he  appeals.  Affirmed. 

Baakin,  Dodge,  Baatns  ft  Ammennan,  oC 
Fort  Worth,  Pockitt,  Mount  ft  Newberry  and 
Beid  wauiams,  all  of  Dallas,  and  Bla<ft  ft 
Smedley,  of  Austin,  for  appellant 

J.  Willis  Pleraon.  Dlst  Atty.,  M.  T.  Uvely, 
Gavin  Muse,  Robert  B.  Allen,  and  Robert  B. 
Allan,  Jr.,  all  of  DaUaa,  and  Alvin  M.  Ownley, 
Asst.  Atty.  Gen.,  tor  the  Stata 
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MORBOW,  J.  Appellant  shot  and  killed 
McDowell.  Indicted  for  murder,  he  was 
convicted  of  manalaughter,  and  his  punish- 
ment fixed  at  confln^ent  In  the  penitentiary 
for  a  period  of  five  years. 

The  appellant  was  about  84  years  of  age, 
had  been  married  about  nine  years ;  hla  wife 
was  about  SI  years  of  age,  and  there  was  one 
child.  Before  the  marriage  deceased  had 
be^  a  suitor  of  appellant's  wife,  and  after 
the  marriage  there  had  been  conducted  be- 
tween the  deceased  and  Mrs.  Boez  a  clandes- 
tine correspondence,  and  Interviews  had  tak- 
en place,  of  which  the  appellant  was  Ignorant 
at  tbe  time.  A  few  days  before  tbe  homicide, 
Mrs.  Boaz,  with  her  dilld,  left  her  home  In 
Memphis,  Tex.,  and  disappeared.  The  appel- 
lant went  to  Dallas  in  seardi  of  her,  and 
made  inquiry  of  the  deceased  over  the  phone 
touching  her  whereabouts,  and  was  denied 
Information.  Appellant  went  to  Navarro 
county  in  search  of  bis  wife,  and  there,  in 
conversation  with  a  friend  of  hers,  learned 
of  clandestine  correspondence  that  had  taken 
place  some  time  before.  He  had  in  the  mean- 
time intercepted  some  of  tbe  letters  from  the 
deceased,  and  had  conclnded  from  them  that 
the  relatltms  between  tbe  deceased  and  his 
wife  were  suspicious,  if  not  criminal,  and  in 
one  of  the  letters  there  was  embodied,  accord- 
ing to  the  evidence,  a  threat  against  the  ap- 
pellant. Betumlng  to  Dallas,  the  appellant 
went  into  a  barber  shop  in  which  the  de- 
ceased worked,  though  appellaut  had  not  seen 
him  for  a  number  of  years,  and,  according  to 
his  theory,  did  not  know  blm.  The  deceased, 
taking  a  satchel  or  grip,  and  putting  some 
articles  In  it,  left  tbe  barber  abop,  and  the 
appellant,  hearing  the  name  of  the  deceased 
called,  followed  him,  and,  according  to  his  the- 
ory, overtook  him  while  the  deceased  was  In 
the  act  of  putting  his  grip  into  an  automobile ; 
and,  upon  appellant's  accosting  deceased  and 
seeking  Information,  the  deceased  assumed  a 
hostile  attitude,  and  attempted  to  open  the 
grip,  as  appellant  believed,  to  secure  a  pistol, 
whereupon  the  appelant  shot  There  was 
testiiQony  Introduced  to  the  effect  that  a 
pistol  was  seen  In  the  grip  in  the  car.  of  the 
deceased  after  tbe  homldde.  This,  tawvrec, 
was  controverted. 

It  was  shewn  by  Mrs.  Boaz,  who  was  Intro- 
duced as  a  witness  on  behalf  of  her  husband, 
diat  a  clandestine  correspondence  had  been 
conducted  between  her  and  the  deceased,  and 
that  on  one  or  more  occasions  she  had  met 
the  deceased  In  a  hotel  in  Dallas,  and  had 
been  alone  vrltb  him  In  a  room  with  the  door 
locked  for  a  considerable  time;  that  on  the 
occasion  of  her  disa[^>earance  she  had  come 
to  Dallas,  and  had  seen  the  deceased,  and 
bad  a  meeting  with  him  of  the  kind  described 
above  In  the  hotel.  She  also  testified  upon 
behalf  of  appellant  that  there  was  a  threat 
against  the  appellant  In  one  of  the  deceased's 
letters,  which  had  come  to  the  .knowledge  of 
ilie  i^pellant.  and  that,  because  of  the  knowl- 


edge acquired  tonching  the  correspondence, 
aiH>eUBUt  was  furloos. 

The  state's  theory  and  testimony  indicated 
that  the  appellant  went  Into  the  barber  shop 
where  the  deceased  worked,  wearing  a  hand- 
kerchief over  his  face  as  a  means  of  disguise, 
and  that,  when  tbe  deceased  left  the  shop, 
the  appellant  followed  him;  that,  before 
leaving,  McDowell  stated  he  was  going  ont  to 
shave  a  man,  and  wonld  be  batA  aocm.  niere 
were  three  wounds  on  the  deceased,  each  ot 
them  entering  tbe  back.  A  state  witness  said 
that,  while  talking  to  a  man  on  the  street; 
bis  companion  said,  "Look,"  and  be  saw  Mc- 
Dowell running,  and  the  appellant  foUowini; 
him.  They  were  about  40  or  50  feet  apart ; 
that  he  saw  the  first  shot  fired,  which  was 
fired  when  they  were  about  SO  or  60  feet  dis- 
tant from  each  other.  The  deceased  was  run- 
ning, had  nothing  in  his  hands  that  could  be 
seen.  Tbey  continued  to  ran  until  tbe  third 
shot  was  fired,  wben  McDowell  fell ;  that  be- 
tween the  first  and  the  third  diots  McDoiwdl 
ran  something  like  90  feet.  Another  witness 
said  he  saw  McDowell  put  something  In  ttie 
car,  and  turn  as  though  to  crank  tbe  car; 
that  be  looked  up,  and  appeared  surprised 
and  startled,  and  then  turned  and  ran  fast, 
and  tbe  witness  saw  the  appellant  with  a 
pistol  In  his  hand.  Tbe  parties  went  out  of 
tbe  sight  of  the  witness  before  the  first  shot 
was  fired. 

[1]  The  refusal  to  grant  a  continnance  is 
made  the  subject  of  complaint  Tbo  absmt 
\  witnesses  named  in  the  application  were  Al- 
bert Wesley  and  Joe  Davis.  It  is  charged  in 
tbe  application,  which  was  the  first,  that 
Joe  Davis  was  a  resident  of  Memphis,  Tex., 
but  temporarily  stationed  at  Camp  Travis,  in 
San  Antonio,  and  was  a  member  of  353d 
Motor  Truck  Company.  The  Indictment  was 
filed  oa  March  11,  and  the  day  fixed  for  the 
trial  was  April  8.  A  subpcena  was  Issued 
for  Joe  Davis  at  the  address  mentioned  in 
the  apidicatloD  March  26,  and  returned  not 
executed  on  the  28th  of  March,  lAlO.  We 
have  discovered  in  tbe  record  no  reasons 
stated  for  the  failure  <a  the  apiHUant  to 
apply  for  tbe  snbpoena  for  the  vritness  at  an 
earlier  date.  Fourteen  or  fifteen  days 
elapsed  between  tbe  filing  of  tbe  Indictment 
and  tbe  Issuance  of  the  subpoena.  In  the 
meantime,  the  case  was  set  for  trial  the  8th 
of  April.  The  subpoena  was  returned  not  ex- 
ecuted some  9  <ff  10  days  before  tlie  date  of 
trial,  and  the  record  shows  no  ettort  ot 
the  appellant  after  the  subpoena  was  return- 
ed to  secnre  On  attendance  of  the  witness 
The  affldavit  <tf  tbe  witness  attached  to  tbe 
motkm  for  a  new  trial  Isdioatas  that,  during 
all  cC  tbB  time  ftoaa  Handi  6  until  aftsr 
AprU  8,  be  was  at  San  Antonio  with  Motor 
Transport  Oorps  No.  888.  In  bis  affldaTlt  tt 
Is  stated: 

"That  he  was  In  said  camp  eontinQOusly  from 
tiie  6th  day  of  Mardi.  191^  and  a  easoal  ia- 
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qoiiT  at  liiB  cunp  headquarters  wonld  ban  (Ba- 
closed  hifl  whereabonts  betmeu  MtA  tfate  of 
March  8  and  April  8,  1919." 

This  affldarit  hidlcates  that  by  the  aer> 
dse  of  diligence  the  appellant  could  have 
secured  the  attendance  of  the  witness.  The 
fact  that  the  sabpoena  was  returned  on  the 
29th  day  of  March,  8  days  after  it  was  Is- 
sued, with  the  statement  by  the  ofDcer  that 
the  witness  had  not  bedn  found,  would  not, 
we  think,  excuse  further  effort  on  the  part 
of  appellant  to  procure  his  attendance.  The 
ease  of  Todd  t.  State.  57  Tex.  Cr.  R.  26,  121 
S.  W.  506,  is  in  point  The  indictment  was 
filed  January  23.  The  sabpoena  was  returned 
the  27th  day  of  January,  and  the  trial  began 
the  2d  of  February.  The  accused  having 
failed  to  apply  for  other  process,  his  dlli- 
geoc©  was  held  Incomplete.  Other  cases  in 
p<rint  are  Holmes  v.  State,  38  Tex.  Or.  B.  370, 
42  S,  W.  096;  Cromwell  v.  State,  59  Tex.  Cr. 
R.  525,  129  S.  W.  622;  Jones  v.  State,  66 
T6X.  Cr.  B.  69, 144  S.  W.  262 ;  Giles  t.  State, 
66  Tex.  Cr.  B.  688,  148  S.  W.  317;  Dean  v. 
State,  29  S.  W.  477;  Stephens  t.  Btate^  60 
Tex.  Cr.  B.  437,  154  S.  W.  996. 

12]  The  subpoena  relied  on  for  Albrat  Wes- 
ley was  issued  the  &th  day  of  April,  and 
In  the  return  it  Is  disclosed  that  he  had  left 
for  Virginia  a  year  before,  and  was  In  the 
army.  Wesley  was  a  resident  of  Dallas  coun- 
ty, and  the  return  on  die  subpoena  indicates 
that  knowledge  of  his  departure  from  the 
state,  If  not  possessed  by  the  aiH»eUant,  oould 
have  been  acquired  by  him  by  the  use  of  dili- 
gence, and  the  deposlttmi  of  Wesley  taken  If 
desired.  And  apparently,  if  the  sabpoma  fw 
him  had  been  Issued  soon  after  the  indictment 
was  filed,  the  information  wonld  have  come 
to  appellant  by  means  of  a  return  on  the  anb- 
poena  within  time  to  bare  taku  his  dqiol- 
tion. 

[3]  The  witness  Davis,  it  present,  would 
have  testified  that  abont  a  year  before  the 
homicide  he  waa  in  the  barber  shop  In  the 
Oriental  Hotel,  and  the  barber  shaving  him 
stated  tliat  be  was  flie  suitor  of  Mrs.  Boas 
before  her  marriage,  and  that  before  she  was 
married  sbe  ms  a  good  woman,  and  that 
l>r.  Boaz  was  no  man  at  all,  «nd  had  caused 
her  to  do  as  she  bad*  and  further  stated 
that  Dr.  Boas  knew  of  oorreepmidence  with 
his  wife,  was  Jealous  of  the  barber,  and  was 
watching  blm ;  that  the  barber  further  stated 
that  he  was  ejecting  trouble  with  Dr.  Boas, 
and  would  be  prepared  to  protect  himself 
against  him.  By  the  witness  Wesley  the  ap- 
pellant expected  to  show  that  he  carried  let- 
ters wrlttn  by  appellant's  wife  to  deceased, 
uid  by  the  deceased  to  her.  In  passing  upon 
the  motion  for  a  new  trial,  the  court  had  be- 
f(ve  it  the  evidence  in  cas^  which  dis- 
closed without  controversy,  as  we  under- 
stand the  record,  that  a  clandestine  corre- 
■Pondence  was  conducted  between  the  de- 
<=eased  and  appellant's  wife.  The  testimony 


of  WeStoy,  therefore,  was  but  cumulative 
uproi  an  uncontroverted  issne.  The  testl- 
ihony  of  Davis  was  In  part  upon  a  similar 
Issue,  though  it  also  tended  to  show  an  un- 
communlcated  threat  made  by  the  deceased 
against  the  appellant  This  evidence  would 
have  been  admissible  as  bearing  upon  the 
questlai  of  sdf-d«ftsiBe,  but  inasmuch  as  It 
was  diovn  by  the  evidence,  and  not  disputed, 
that  tbe  deceased  had  made  a  threat  against 
tlia  appelant  w^dch  was  communicated  to 
him.  we  wonld  not  fe^  warranted  in  holding 
that  the  evidaice  was  so  important  as  to 
show  an  abuse  of  discretion  by  the  trial 
Judge  in  tailing  to  grant  a  new  trial  for  the 
abaenoe  nt  tbe  witneneo^  tbe  dUlgoice  to 
secure  bis  attendance,  falling  dwrt  of  tbe 
lc«al  requirements. 

[4]  'Om  appellant  having  introduced  his 
wife  as  a  witness,  and  proved  by  h«r  that 
she  bad  bad  clandestine  correspondence  with 
tihe  deceased,  and  bad  met  blm  at  the  Orien- 
tal Hotel  In  Dallas  and  occupied  a  room  with 
him  for  several  hours  with  the  doors  lodced, 
the  cross-examination  of  his  wife,  developing 
that  at  this  meeting  no  criminal  conduct  to<& 
place,  was,  we  think,  germane  to  the  direct 
inquiry  and  legitimate  cross-examination. 
The  appellant  having  on  his  direct  examina- 
tion disclosed  the  meeting  between  his  wife 
and  tbe  deceased,  It  was  proper  for  the  state 
to  Interrogate  her  as  to  all  that  took  place 
between  them.  Their  conduct  while  In  the 
room  was  a  legitimate  subject  of  inquiry.  It 
was  a  part  of  the  same  transacti(Hi,  and  was 
wltbln  tbe  statute  which  says: 

"When  a  detailed  act,  declaration,  conversa- 
tion or  writing  is  given  in  evidence,  any  other 
act,  declaration  or  writing  which  is  necessary 
to  make  it  fuUy  understood  or  to  explain  the 
same  may  also  be  given  in  evidence.**  Vernon's 
Ami.  C.  O.  P.  art  811. 

Appellant  having  called  his  wife  as  a  wit- 
ness to  prove  a  part  of  the  transaction,  abe 
became  competent  to  prove  it  all. 

[5]  The  court  Instructed  the  jury  upon 
self-defense,  embodying  the  rl^t  to  defend 
against  apparent  as  well  as  against  real  dan- 
ger, and  also  charged  upon  appellant's  right 
to  act  upon  a  demonstration  manifesting  the 
Intent  upon  the  part  of  the  deceased  to  carry 
out  a  threat.  The  charge  in  no  way  quali- 
fied or  abridged  the  right  of  perfect  self-de- 
fenae.  In  this  state  of  the  record,  it  was  not 
incumbent  upon  the  court  to  instmct  tbe  jury 
that  appellant  bad  a  right  to  arm  himself  In 
anticipation  of  an  attack  from  Uie  deceased. 
The  complaint  of  his  fidlure  to  do  so.  how- 
ever, is  not  tenable,  for  tbe  further  reason 
that  the  court  gave  a  charge  prepared  by  tbe 
appellant  to  the  ^ect  tbat  tbe  appellant  had 
the  right  to  seek  the  deceased,  and  in  doing 
80  to  arm  himself,  and  tbat  bis  so  doing 
would  not  be  (Nusidered  as  a  drcumatancs 
against  bim,  and  wonld  In  no  wise  impkir 
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liU  perfect  right  of  self-defenM.  WlUlford 
T.  States  88  Tex.  Or.  B.  S9S.  42  S.  W.  872 ;  Al- 
fred Smith  T.  State,  81  Tex.  Cr.  B.  868, 196  S. 
W.  605. 

[S,  7]  The  conrt,  in  the  tblrteeotb  para- 
graph ct  Us  charge,  havhig  Instructed  the 
jury  that  the  appellant  bad  the  ri^t  to  use 
any  means  at  his  command  to  protect  him- 
self, and  that  be  was  in  no  event  bound  to 
retreat,  was  not  In  error  In  filing  to  repeat 
the  instruction  at  the  reqneat  ot  the  appel- 
lant. And  the  same  Is  true  with  refer^qe 
to  the  law  of  communicated  threats.  Nor 
does  it  occur  to  us  that  In  charging  on  the 
law  of  threats  the  court  failed  to  instruct  the 
Jury  to  grant  the  at^ellant  the  benefit  of  rea- 
sonable doubt  The  instruction  glren  was  to 
the  eftect  that.  If  they  believed  that  the  ap* 
pellant  had  been  informed  that  a  threat  had 
been  made,  and  that  at  the  time  be  shot  the 
deceased  the  latter  did,  or  was  doing,  some 
act,  or  siK>ke  some  word,  which  from  app^- 
lant's  standpoint  appeared  to  blm  to  Indicate 
or  manifest  an  intent  on  the  part  of  the  de- 
ceased to  carry  such  threat  into  execution, 
the  killing  would  be  justifiable;  and  In  the 
succeeding  paragraph  the  Jury  was  Instructed 
ttiat,  If  they  believed  beyoud  a  reasonable 
doubt  at  the  time  the  appellant  shot  him  the 
deceased  did  or  was  doing  no  act,  or  spoke 
no  word,  which  from  appellant's  standpoint 
ref»<H)ably  appeared  to  him  to  indicate  or 
manifest  an  intention  on  deceased's  part  to 
carry  the  threat  Into  executifm,  then  the  ap- 
pellant could  not  Justly  upon  the  ground  of 
threats. 

A  general  Instruction  to  th%  dEset  that  the 
hnrdoi  of  proof  was  upon  tlie  state  to  prore 
the  guilt  beyond  a  reasonable  doubt,  and  that 
in  case  of  a  reasonable  doubt  they  would 
acquit,  was  embraced  in  the  charge.  We  find 
no  CTceptton  to  the  charge  upon  the  ground 
that  the  law  of  reastmable  doubt  was  not  anf- 
fldently  charged  oa.  The  criticism  in  the 
brief  at  counsel  is  based  upon  the  refusal  by 
the  court  to  give  certain  Instructions  request- 
ed by  the  ai^llant.  These  instructions,  so 
far  as  tbey  relate  to  the  subject  of  the  law 
of  threats,  were  nothing  more  than  substan- 
tial repetitions  of  the  paragraphs  of  the 
main  charge  upon  that  subject.  Tbey  were 
no  more  definite  upon  the  subject  of  reason- 
able doubt  than  was  the  main  charge,  an^ 
no  special  charge,  specifically  directed  to  the 
amendment  of  the  supposed  omission  in  the 
court's  charge  to  fully  Instruct  on  the  law  of 
reasonable  doubt,  appears  to  have  been  re- 
quested. The  rule  of  law  applicable  to  the 
matter  in  hand,  we  think,  is  given  in  Pow- 
eU's  Case,  28  Tex.  App.  888,  13  a  W.  601, 
from  which  we  quote: 

"With  respect  to  tiie  diarge  on  threats  and 

•elt-defeuBe.  the  objection  is  urged  that  It  re- 
quires the  jury  to  believe  that  the  facts  existed 
which  coDstltated  seU-defensa  before  th^  could 


acquit  defendant,  whereas  tbe  law  fs  that  if 
they  entertained  a  reasoQable  doubt  of  the  ex- 
istence of  Budi  facts  they  shonld  acqnit  him. 
In  this  ease  the  court  charged  the  role  of  rea- 
sonable doubt  generally,  making  it  applicable 
to  the  whole  case,  and  under  repeated  decisions 
of  this  court  this  was  sufficient  HcCullough 
V.  State,  23  Tex.  App.  620;  Ashlock  v.  SUte, 
16  Tex.  App.  13;  Barr  v.  State,  10  Tex.  App. 
507." 

Instances  In  whid  Oila  rule  has  been  ap- 
proved are  numerous.  See  Rose's  Notes  cm 
Texas  Bep(»ts,  vcd.  6,  p.  775;  Simpson  v. 
State,  81  Tex.  Cr.  E.  389,  196  S.  W.  835; 
Head  V.  State.  82  Tex.  Cr.  B.  214,  198  S.  W. 
581,  and  cases  collated ;  Clay  t.  State,  76  Tex. 
Cr.  B.  387,  170  S.  W.  744;  Vernon's  Tex. 
Crinf.  Stats,  vol.  2,  p.  684. 

[I]  Complaint  is  made  of  the  failure  to  In- 
struct the  jury  at  the  request  of  aiH>ellant 
that  be  had  a  right  to  continue  to  shoot  as 
long  as  the  danger  continued,  as  viewed  from 
his  standpoint.  The  necessity  of  such  a 
charge  in  a  given  case  dex>enda  upon  the  ^cts 
and  the  manner  In  vblch  the  issues  are  sub- 
mitted to  the  Jury.  Clark  v.  State,  56  Tex. 
Cr.  R.  295,  120  S.  W.  179;  Smith  v.  State,  57 
Tex.  Or.  B.  455,  123  S.  W  698;  Woodward  t. 
State,  64  Tex.  Cr.  B.  80.  Ill  S.  W.  941, 
There  are  cases  In  which  such  a  charge  is 
required  to  protect  the  accused  under  the  law 
of  manslaughter. ,  These  are  cas^  however, 
in  which  the  conviction  is  for  murder.  La- 
gronc  V.  State,  84  Tex.  Or.  B.  609,  209  S.  W. 
411.  There  being  no  cha^  submitting  the 
theory  that  the  appelant  fired  the  ^bseqsent 
lAiotB  atb»  the  danssr  bad  ceased,  the  laqalry 
la,  Does  the  evldrace  suggest  that  in  firing 
the  SDbseqnent  sbota  Iw  was  nnder  a  xeasoi- 
able  apprehension,  as  viewed  from  his  atand- 
pctfnt,  that  the  danger  oontinaed?  Lyndi  v. 
State,  24  Tex.  Or.  App.  350,  6  S.  W.  180.  5 
Am.  St  B^.  888 ;  FanUan  v.  State,  83  Tex. 
Or.  B.  234.  203  8.  W.  896;  mwrnpscm  v.  State, 
85  Tex.  Cr.  R.  144,  210  8.  W.  801,  and  cases 
dted.  TbB  court  instructed  the  Jury  in  a 
special  charge  that,  if  the  first  shot  inflicted 
a  mortal  wound,  and  that  in  firing  it  tlie  ap- 
pellant was  acting  in  sdf-defense,  tbey  would 
not  consider  as  a  circumstance  against  him 
that  he  had  fired  additional  shots,  or  In- 
flicted upon  the  deceased  additional  wounds, 
which  were  not  fired  or  Inflicted  In  self-de- 
fense. The  evidence  tended  to  show  that 
each  of  the  wounds  was  fatal.  Loohlng  to 
the  evidence,  it  appears  from  appellant's  tes- 
timony that  he  followed  the  deceased  out  of 
the  barl)er  shop  for  the  purpose  of  convers- 
ing with  him.  He  had  seen  the  deceased  put 
something  In  a  satchel,  and  carry  it  with  him 
out  of  the  barber  shop.  Appellant  saw  de- 
ceased at  his  automobile,  and  the  appellant 
Raid: 

"He  said  b*  didn't  care  to  have  any  conversa- 
tion  with  me,  had  had  all  he  wanted  ont  of  na^ 
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woA  bcfftn  to  Og  !a  the  trip  vhlcli  be  had  In 
the  ■QtomobUe,  and  I  reached  for  my  gan.  At 
that  time  he  atarted  back,  and  I  shot  him.  I 
thought  be  was  going  after  a  gnn  in  the  grip, 
ia  the  reason  I  shot.  I  could  not  tell  what  it 
was,  bnt  I  saw  him  pat  something  in  the  grip, 
and  he  was  taking  it  out.  trying  to  c^en  it,  and 
when  he  saw  me  puU  my  gun  he  started  away. 
He  was  lookii^  at  toe  when  I  pulled  my  gun. 
I  dot't  know  how  mssy  timei  I  shot.  I  don't 
know  whether  he  turned  and  ran.  I  don't  know 
anything  at  all  about  that.  I  don't  know  wheth- 
er be  stayed  there  or  not  I  know  I  shot.  I 
saw  him  going  into  the  case.  He  aaid  angry 
words.  I  don't  know  whether  I  was  shooting 
him  to  death  as  he  was  running  from  me.  I 
don't  know  that  I  shot  him  three  times  in  the 
back;  cannot  recall  anything  after  I  shot  him.** 

The  states  theory  and  testimony  is  that 
when  the  deceased  saw  the  appellant  he  fled, 
and  that  wben  the  first  shot  was  fired  they 
were  40  or  50  feet  apart,  and  that  the  do- 
ceased  continned  Ttmnlng,  the  appellant  pur^ 
suing  him,  the  distance  between  increasing; 
Oiftt  all  the  shots  took  effect  In  the  back; 
that  the  deceased  at  the  time  he  fled  was 
wlthont  arms.  Neither  in  the  testimony  of 
the  state  nor  the  appellant  do  we  find  any 
evidence  which  impresses  as  as  raising  an 
Isme  calling  for  a  charge  upon  appellant's 
right  to  continue  to  shoot.  Viewing  the 
state's  tMtlmony,  there  was  no  iame  of  self- 
defense— the  deceased  was  fleeing,  he  was  un- 
armed, he  had  abandoned  the  difficulty.  In 
its  strongest  U^t,  the  appellant's  testimony 
raises  the  Issue  of  self-defense  upon  previous 
threats  and  apparent  danger  at  the  time  be 
flred  tbe  first  shot.  He  disclaims  any  knowl- 
edge of  what  subsequently  occurred,  and,  so 
lax  as  we  are  able  to  discern,  there  is  an  ab- 
sence of  eridehce  wUdi  reaalres  a  diarge  iu- 
Btructliis  the  Jury  tiiat  the  appellant  had  the 
tight  to  eontlnne  to  shoot  while,  viewed  from 
bis  standpcdnt.  the  danger  existed.  There 
was  never  any  danger,  real  or  apparent; 
from  the  state's  testimony,  the  deceased  was 
fleeing  from  the  start,  Tbe  appellant  die- 
closes  what  operated  upon  his  mind  at  the 
time  he  first  fired,  bnt  famishes  by  his  evi- 
dence no  basis  for  an  affirmative  durge  that 
tbe  subsequent  shots  were  flred  in  the  belief 
that  the  danger  had  not  ceased. 

After  a  careful  examination  and  considera- 
tion of  each  oC  the  matters  presmted  for  re- 
view In  the  record,  we  are  constrained  to 
conclude  that  no  error  Is  disclosed  which 
would  justly  or  authorize  a  revwsal  of  the 
iudgnsent 

It  is  therefore  afflnned. 

On  Motion  for  Rehearing. 

HAWKINS,  T.  [I]  Aiq>ellant  insists  In  his 
mfrtion  for  rehearing  that  the  trial  court 
erreA  in  Bie  fburteentii  and  sevoiteenth  para- 
graphs of  his  charge  In  shifting  the  burden 
of  proof  on  the  defensive  issues,  and  that 


these  mattna  were  safldently  pointed  oat  by 
the  special  (Aarges  Nos.  6  and  11,  wUdi  were 
refused,  and  ttiat  «nr  oplni<»i  heretofore  ren- 
dered Is  erroneous. 

No  objection  la  made  now  to  tiie  fourteenth 
and  aeventemtb  paragraphs,  excei>t  that  tfa^ 
should  have  oonduded  with  a  statement,  **or 
If  you  have  a  reasonable  doubt  thereof." 
Without  going  Into  a  discussion  of  the  many 
cases  dted  by  appellant  In  his  brt^,  we  d^ 
sire  to  revert  to  the  acts  of  the  Legislature 
in  1913,  art.  743,  Vernon's  C.  C.  P.  No  ex- 
ception was  presented  to  the  court's  charge 
spedflcally  pointing  out  an  omlsslcw  In  the 
pertlcnlar  now  complained  of,  and  while  the 
special  charges  requested  contained  a  proper 
clause  with  reference  to  the  "reasonable 
doubt"  as  applied  to  the  d^ensive  issues,  yet 
there  vras  nothing  in  the  special  diarges,  or 
in  any  objection  to  the  main  chai^ce,  to  per- 
tinently call  the  court's  attention  to  the  mat- 
ter now  urged  as  error.  The  last  clause  in 
article  743  reads: 

"And  all  obJtetiens  to  the  Charge  and  en  ae- 
coont  of  refusal  or  modification  ot  spedsl 
charges  shall  be  made  at  the  time  ot  the  triaL" 

If  what  Is  now  urged  as  such  a  serious  ob- 
jection was  at  the  time  of  the  trial  over* 
looked  by  the  able  attorneys  representing  ap- 
pellant. Is  it  likely  any  great  harm  befell  ap- 
pellant by  reason  thereof?  The  Jurors  knew 
very  wdl  what  tbe  main  lesnea  la  the  oaee 
were,  and  it  Is  not  to  be  preeumed  by  thla 
court  that  tiiey  indulged  in  tlM  reflnement  ct 
analysis  In  the  consideration  of  the  case  as 
do  attorneys  In  discussion  of  legal  proposi- 
tions. For  the  court  to  hold  that  the  re- 
questing of  a  special  Instruction,  which  the 
trial  court  could  legitimately  consider  as  a 
substantial  repetition  of  bis  main  charge,  can 
take  tbe  pjace  of  an  objection  which  should 
pertinently  point  out  the  matter  complained 
of,  would  virtually  work  a  repeal  of  the  stat- 
ute. We  do  not  desire  to  be  understood  as 
holding  that,  where  the  spedal  charge  goes 
to  some  substantial  matter,  it  would  not  in 
some  cases  be  erroneous  to  refuse  It,  even 
though  no  objectioa  was  presented  because 
of  its  omission  from  the  main  charge;  yet, 
where  the  c(»nplaint  only  goes  to  the  omis- 
sion of  a  few  words,  we  feel  that,  In  Jus- 
titn  to  the  trial  courts,  and  to  make  eftective 
tbe  law  referred  to,  objectionable  omission 
should  be  pointed  out  by  exception  then 
made.  The  case  of  WallEer  t.  State,  229  S. 
W.  627,  presents  very  much  the  same  situa- 
tion, and  sustains  what  we  have  written. 

In  the  brief  and  argument  upon  rehearing 
we  are  referred  to  Johnson  v.  State,  29  Tex. 
Cr.  App.  150, 15  S.  W.  647,  and  the  line  of  au- 
thorities foltowing  that  case,  as  laying  down 
a  more  anrect  rule  than  the  one  announced 
in  Powell's  Case,  28  Tex.  App.  398,  IS  S.  W. 
COB,  and  others  referred  to  in  our  original 
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opli^on.  P^iaps  we  did  not  make  our  meon- 
Ing  clear.  Just  preceding  the  reference  to 
the  Powell  Case  this  language  was  used:  "We 
find  no  exception  to  the  charge  upon  the 
ground  that  the  law  of  reasonable  doubt  was 
not  auffldently  charged  on,**  and  then  follows 
a  statemoit  In  which  we  were  Inaccurate, 
to  the  effect  that  the  special  charges  request- 
ed wore  no  more  definite  upon  the  subject  <tf 
"reascmable  doubtf'  than  was  the  main 
charge.  What  we  were  undertaking  to  aaj 
waa  tliat.  In  the  absence  of  an  excqttlon 
pointedly  calling  the  courfi  attentioa  to  an 
omlnion  u  to  "reasonable  doubt"  apidled  to 
each  defemdTe  Issue,  the  Powell  Case  an- 
nounces a  correct  rule. 

[11]  Aroellant  reanested  the  following  m»- 
dal  Instruction: 

"Ton  are  bwtmeted  that,  in  passing  upon  the 
Issaes  in  this  case,  it  Is  youK  duty  to  place  your- 
selves as  nearly  as  yon  can  Itt  the  place  of 

defendant  at  the  time  of  the  homicide,  and  to 
view  all  the  attendant  facts  and  drcumstances 
as  they  reasonably  appeared  to  him  from  hia 
standpoint,  at  the  time,  and  not  as  they  may 
appear  to  you  now." 

We  do  not  think  tt  waa  necessary  to  sub- 
mit this  diaig&  The  court  had  already  told 
the  jury  that — 

"It  was  not  necessary  that  there  should  be 
actual  danger,  as  a  person  has  the  right  to  de- 
fend bis  life  and  person  from  apparent  danger 
as  folly  and  to  the  same  extent  as  he  would  had 
the  duger  been  real,  provided  he  acted  upon 
a  reasonable  apptehenidui  of  danger  as  It  w- 
peared  to  Um  from  Us  standpoint  at  the  time." 

We  have  carefully  examined  the  other 
grounds  urged  In  support  of  the  motion  for 
rehearing.  They  were  all  considered  and  dis- 
cussed in  the  original  opinion,  and,  we  be- 
lieve, correctly  disposed  of. 

While  we  might  hare  reached  a  somewhat 
dUferent  verdict  had  we  occupied  the  place 
of  jurors,  yet,  passing  upon  the  case  In  the 
light  of  the  record,  the  Judgment  must  be 
sustained,  and  the  motion  for  rehearing  is 
overruled. 


CANTER  V.  CANTER.  (No.  655.) 

(Court  of  OMl  Appeals  of  Texas.  Beaumwt. 

May  26^  1921.) 

Appeal  asd  orrar  «=9282,  744— Is  ease  tried  Is 
ooart,  siotlea  for  sew  trial  sot  ssoessary, 
bat  asslgsBiests  of  emr  siHst  be  filed  fee- 
fore  appeal. 

On  appeal  from  a  judgment  In  a  case  tried 
before  the  court  witboat  a  Jury,  assignments 


of  error  In  appellant's  brief  cannot  be  emisid- 
ered,  where  none  were  filed  In  lower  court, 
though  It  is  not  necessary  to  file  a  motion  for 
new  trial. 

Appeal  fnnn  District-  Goor^  Liberty 
County;  D.  F.  Slngletmi,  Judge. 

Suit  by  Bbola  Bmlth  Canter  acalzist  Day 
Canter  for  divorce.  Jodgmsnt  for  f**^**tr 
and  deteidant  appeata.  Afflnned. 

a  H.  Cain  and  S.  B.  Pickett,  Jr.,  both  of 
Liberty,  for  appelant 

a  B.  Wilson  and  J.  Ltewellyn,  botb  of 
Liberty,  ftMT  apptflee. 

O'QUINN,  J.  This  Is  a  snlt  br  BhoU 
Smith  Canter  against  Day  Canter  for  di- 
vorcQ^  partition  of  the  conummlty  property, 
and  the  custody  of  their  five  minor  ciilldren. 
Tb»  case  was  tried  before  the  court  without 
a  jury,  and  judgment  rendered  awixdlnc  ttia 
divorce^  dividing  the  community  property, 
and  giving  to  plaintiff  the  custody  of  the 
children,  as  prayed  for. 

Aroellant  presents  three  asidgnments  of 
error:  (1)  That  the  court  erred  in  not  sua- 
tainlng  hla  generiil  demurrer  to  appellee's 
petition;  (2)  that  the  evidence  was  not  suffl- 
cient  to  sustain  the  judgment;  (3)  in  lefoa- 
ing  to  hear  fnrtber  evidence  on  the  part  of 
appellant  AppeUee  objects  to  this  court's 
conalderinf  appellant's  assignments  of  error, 
because  same  (1)  were  not  filed  In  the  court 
below;  and  because  no  motion  for  new 
trial  having  been  filed,  article  1612,  Vernon's 
Sayle^  CIt.  St.,  and  Rales  101  and  101a  for 
District  and  County  Courts  S.  W.  xl), 
relating  to  assignments  of  error,  are  manda- 
tory. Itae  record  fails  to  diow  that  any  mo- 
tlcm  for  a  nenr  trial  .was  filed,  or  that  any 
assignments  of  error  were  filed  In  the  court 
below  b^ore  the  taking  of  the  transcript 
from  the  clerk's  oOIce.  or  at  any  time.  Where 
a  case  Is  tried  before  the  coort  wltbont  a 
jury,  it  Is  not  necessary  to  file  a  motion  for 
new  trial  In  order  to  appeal,  but  In  that 
case  it  Is  necessary  to  file  aaslgmnents  of 
error,  niere  having  been  no  asrignments  of 
error  filed,  as  required  by  artltde  1612,  Ver- 
non's Sayles'  CIt.  St^  we  cannot  consider 
tiie  assignments  in  appellant's  briet  Artlde 
1612,  Vemm's  Sayled*  Civil  Statutes:  Wlth- 
wspoon  V.  Crawford,  IBS  8.  W.  08S;  Smith 
V.  Smith,  107  S.  W.  888;  Bnlee  101  and  101a 
(159  S.  W.  xl) ;  Dallam  County  v.  8.  H.  Sup- 
ply Co.,  178  8.  W.  7»8. 

Finding  no  fundamental  error  in  tlie  rec- 
ord, the  Judgment  Is  affirmed. 
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KANAMAN  v.  OAHAQAN. 


(OmH  of  GMl  Appeals  of  Vomm. 
Iffty  28.  1921.) 


(No.  74S2.) 
Dallas. 


Appeal  and  arror  «»l  199(1)— After  afflrmaBC* 
1^  Supreme  Court,  opinion  of  Court  of  Civil 
Appeals  stands  at  law  of  ease. 
Where  the  Coart  of  CivQ  Appeals  certified 
a  gnestioii  to  tlie  Supreme  Court,  vbicb  an- 
•wered  It  in  the  afllnnatiTe,  affirmiiig  the  opin- 
ton  of  the  Court  of  GlfH  Appeals,  saeh  opinion 
of  the  Otmrt  of  dvU  Appealq.  origliiallr  band- 
ed doini,  rerenfaif  and  rendertng  tht  jadpnant, 
flUnda  aa  the  law  of  the  ease. 

Appeal  from  IDIstrtct  Ooort,  Dallas  Com- 
ty;  Jas.  P.  Haven,  Judge. 

On  motion  tor  rehearing.  ICotiosk  orer- 
roled,  and  former  opinloD  affirmed. 
For  former  opinion,  see  186  B.  W.  ei9. 
See,  also,  280  8.  W.  141. 

Adams  &  Stennts,  of  Dallas,  for  appellant. 
H.  I>.  HorrlB  and  J<An  W.  Pope,  both  of 
Dallas,  for  appellee. 

HAHII/FON,  J.  This  cause  was  ai^waled 
from  t2ie  Slxty-Bl^th  district  court  of  Da^ 
las  county.  On  February  S,  1916,  tbls  court 
delivered  its  opinion  reversing  the  Judgment 
of  the  trial  court,  and  rendering  judgment 
for  appellant,  because  of  fundamental  error. 
The  opinion  of  this  oourt  so  deciding  the  case 
to  reported  la  185  8.  W.  619.  That  opinion 
clearly  states  all  the  facts  and  erbaustlvely 
coiulders  the  questions  presented.  For  a 
full  understanding  at  the  Issues  thorou^ily 
considered,  and  the  conduaitHis  correctly  ad- 
dneed,  we  refer  to  the  rq>ort  of  the  opinion. 

The  salt  was  upon  notes  executed  and  de- 
livered by  ftpp^lantt  vaOex  appdlee's  dlreo- 
ti<mi,  as  oensidtratltm  fbr  certain  staarea  of 
■tock  In  a  pimvecUve  oorporatiaa  In  process 
9t  oncaitfaiitlan,  whldi  was  later  incotpcvat- 
ed  and  Hie  stock  Issued.  In  the  course  of 
crra&ts  preceding  salt,  the  notas  were  trana- 
ferred  hy  the  pnsnoten  of  the  corporation 
to  appellant,  OuAt  emplc^^;  the  considera- 
tion for  the  transfer  being  tjhat  he  might  do 
vlth  the  notes  for  them  wbateTer  his  judg- 
ment dictated.  Maturity  arrived,  appelant 
fafled  to  pay.  and  the  ndt  was  ffled.  This 
court  adduced  from  the  facta  that  the  trans- 
actions inTt^ved  remtted  In  the  Issnance  of 
■toA  of  a  corporation  in  violation  of  article 
12, 1  6,  of  the  state  Oonstitation,  whlA  pro- 
vides that— 

"No  corporation  shall  issue  stock  or  bonds, 
except  for  money  paid,  labor  done,  or  property 
actually  received." 

The  case  having  been  decided  as  above  In- 
dlcated,  the  appellee  filed  an  Insistent  mo- 
tion .for  a  rehearing,  and  the  court.  In  con- 
sidering this  motion,  arrived  at  the  conclu- 
sion that  the  holding  upon  ttie  dedalve  fea- 
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tore  of  the  case  was  In  apparent  conflict  with 
certain  other  decisions  of  our  appellate 
courts,  whereupon  tl^  case  was  laresented 
to  the  Supr^e  Oourt  by  this  court  upon  the 
following  c^rtlfled  questions 

1)0  the  facta  and  transactfons  redted  in 
our  ststement  of  the  case  eonstltate,  wltbla  the 
mesning  of  the  Oonstitution  and  statute,  an 

issoe  of  corporate  stock?" 


The  Snprone  Court  has  answered  this 
question  in  the  affirmative,  affirming  the 
opinion  of  tlds  court  above  dted.  See  opin- 
ion of  Supreme  Court  In  W.  I.  Eanaman  v. 
H.  I.  Gabagan,  280  S.  W.  141.  The  opinkm 
of  this  court  originally  handed  down,  revers- 
ing and  rendering  the  judgment,  and  puUlsh* 
ed  In  185  8.  W.  619.  therefore  stands  as  the 
law  of  the  case,  and  referoice  1«  made  to 
that  dedalon  without  further  dlseasslon. 

The  motion  for  rehearing  la  overruled. 


JEMISON  at  A  V.  E8TE8.   (Ne.  1229^) 

(Oourt  of  OMl  Appeals  of  Texas.  M  Paso. 

Hay  19.  1921.) 

1.  Triti  «s»255( I )— Charge  that  |aror«  wen 
exdislv*  Jadges  of  futs  smt  he  reqaested. 

Failure  to  diarse  Jurors  that  they  were 
the  exchuive  Jodgea  of  the  faxtta  proved,  the 
credibility  of  the  witnesses  and  the  weight  to 
be  givwt  to  their  testimony,  held  not  reversible 
error,  In  absence  of  requeat  for  such  Instruc- 
tion, since  in  absence  of  sad)  requeat  It  will 
be  presumed  that  the  duoge  as  given  was  sat- 
isfactory. 

2.  Appeal  and  error  «=s>544(l)— Court  oaasot 
oesstder  propriety  of  giving  oharge,  in  ab- 
senoB  of  stateneat  of  facts. 

In  the  absence  of  a  statement  of  facts,  the 
Court  of  OIvU  Appeala  cannot  pass  on  the 
propriety  of  living  a  Aarge  aa  to  jurors  be- 
ing exduslve  jodgea  of  the  facta  proved,  the 
erediUllty  of  the  witnesses,  and  th»  wdght  to 
be  given  to  thefr  testimony. 

3.  Appeal  and  error  «S9544(1)— Coirt  wHI  aet 
pas*  en  wketlier  Issiea  vera  fally  submitted, 
la  absenee  of  atataamt  ef  fasts. 

In  absence  of  a  statement  of  facts,  the 
Court  of  GivU  Appeals  cannot  say  that  the  is- 
sues made  by  the  pleading  and  the  evidence 
were  not  fo^  submitted. 

4.  Trial  ^>SS2(4)— Issie  aiast  fee  anppertsd 
by  evldaoee  to  bo  avbaiittsd. 

To  justify  the  submission  of  an  Isane  of 
fact  tendered  by  the  pleadiog,  it  must  be  sup- 
ported  by  the  evidence. 

9.  Appeal  and  error  ^1062(1)— Errar  In  sab- 
aitoales  of  wb^er  broken  wen  procHriag 
oasse  Imaiaterlal.  la  view  of  flndlag  that 

broker  had  ao  costraot  with  owser. 

In  broker's  action  for  commisaion,  where 
the  jury  found  tliat  defendant  did  not  list  the 
land  with  broker  for  aale  at  the  time  and 
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on  the  ternii  a]les«d,  and  did  not  asree  to  pay 
brokersge  conuniasion,  and  that  if  there  bad 
been  such  a  listing  the  brokerg  had  in  effect 
abandoned  the  contract,  any  error  in  submiasion 
of  whether  brokers  were  the  procuring  cause 
of  the  sale  of  the  land  would  be  immaterial. 

e.  Appeal  and  emr  ^218(2}— Fallm  to 
•ubmit  iuMe  not  available  on  apptal,  li  ak- 

senoe  of  request. 

Failure  to  submit  issue  is  not  available  on 
appeal,  in  absence  of  request  therefor. 

Error  from  r>lstrict  Court,  Midland  Coun- 
ty;  W.  P.  Leslie,  Judge. 

Suit  by  J.  M.  Jemison  and  another  against 
H.  P.  Eates.  Judgment  for  defendant,  and 
plaintlfEs  bring  error.  Affirmed. 

GarmnU  Baker  &  Bnssell,  ot  Midland,  for 
plalntUtB  is  error. 

B.  M.  Whltaker,  of  EI  Faao,  and  J.  M. 
Caldwell,  of  Midland,  for  dctfoidaiit  Id  er- 
ror. 

WAI/THALL,  J.  J.  M.  Jemlson  and  W.  J. 
Moran  sued  H.  P.  Ostes  for  $1,316,  aUe^g, 
In  subatance,  that  Estes  Hated  for  sale  cer- 
tain real  estate  described  at  a  price  then 
agreed  upon,  and  contracted  with  J«nlBon 
to  pay  Jilm  a  commission  of  S  per  cent  up- 
on his  procuring  a  purcbaser  at  a  price  of 
fS  per  acre,  on  a  iiatented  basis;  that  Jemi- 
son assigned  to  Momn  a  one-tialf  Interest  In 
the  contract;  that  Estes  knew  of  rach  as- 
signment to  Moran  and  acquiesced  therein, 
in  that  he  accepted  the  efforts  of  eat*  of 
plakitlffe  to  sell  the  lands  and  made  no  ob- 
jection thereto,  and  at  all  times  during  the 
negotiations  for  the  sale  of  the  lands  Estes 
accepted  efforts  of  each  of  plaintiffs,  and  Is 
now  estc^ped  from  setting  up  as  a  defense 
that  the  contract  with  Jemison  could  not  be 
assigned.  Plaintiffs  alleged  that  they  pro- 
cared  a  purcbaser  for  said  lands  in  the  per- 
son of  Boy  Parks,  who  waa  ready,  willing, 
and  able  to  buy  said  land,  and  who  In  fact 
did  boy  the  lands  at  the  price  stated,  al- 
leged that  they  were  the  procuring  cause  of 
the  sale  by  defendant  to  Parks,  In  that  they 
brought  the  parties  together,  and  for  a  long 
period  of  time  carried  on  negotiatloiw  be- 
tween Estes  and  Parks,  carried  Partes  upon 
the  property,  pricing  same  to  him,  and  did 
and  performed  things  usually  done  in  such 
Instanoea^  and  allied  that  Estes  ratified  the 
transfer  of  Interest  to  Moran. 

Estes  answered  by  gmeral  donnrrer,  spe- 
cial exoeptSsm,  misjoinder  of  parties,  gen- 
eral denial,  spedally  denied  that  at  the  time 
of  tlie  sals  of  the  property  to  Parks,  pUtln- 
tiffB,  or  either  of  Uuin,  were  the  agcmts  for 
the  sale  of  fbe  lands,  or  had  antborlty  to 
offer  same  for  sale;  denied  that  either  or 
both  of  plslntUb  were  the  procuring  cause 
of  the  sale  of  the  land ;  allied  t2iat  If  plain- 
tiffs, or  either  of  them,  ever  offered  said  land 


for  sale  to  Paries,  said  ^to  «■  attend  to 
sdl  occurred  long  prior  to  the  sale  hf  de- 
fendant and  tliat  plaintiffs  wore  nnable  to 
make  said  sale,  and  that,  if  any  negotiations 
for  the  sale  by  plaintiffs  bad  taken  jdac^ 
such  negotiations  had  ceased,  and  that  long 
thereafter  Paries  and  defendant  began  new 
and  independent  negoUations  whidi  resulted 
In  the  sale  of  said  lands  to  Parks,  and  that 
such  sale  was  not  through  the  efforts  of 
plaintiffs.  Defoidant  denied  knowledge  <tf 
any  assignment,  of  any  Intoreat  In  tba  con- 
tract by  Jemtetm  to  M<«aiv  and  denied  that 
he  bad  ratified  same. 

The  case  was  tried  with  a  Jury  and  sub- 
mitted on  special  Issues.  On  l&sues  submit- 
ted by  the  court  the  Jury  ft>und: 

1.  Estes  did  not  contract  and  list  with  Jem- 
ison, on  or  about  May  1,  1918,  tbe  lands  de- 
scribed in  the  plaintiffs'  petition,  «t  the  price 
and  upon  the  terms  therein  alleged. 

2.  (a)  Jemfs<ni  thereafter  traosferred  to 
Moran  a  tme-half  interest  In  said  contract, 
in  conslderattcHi  of  the  efforts  of  Moran  to 
assist  in  procuring  a  purchaser  for  said 
lands,  (b)  Estes  did  not  know  ot  and  agree 
to  such  agreement  and  transfer  betwen 
Jemlstm  and  Moran. 

3.  Neither  Janison  and  Moran,  nor  ^tber 
of  thMn,  were  the  procarlng  cause  of  the  sale 
of  said  lands  to  Parks. 

4.  Jemison  and  Moran  dlsoootlnued  ^wts 
to  sell  the  lands  to  Parks  aflw  Uw  ftnal  dos- 
ing of  the  Estes  sale. 

5.  Jemtson  and  Moran  did  not  renew  audi 
eSwta  prior  to  the  time  Parks  tolA  SMes  he 
would  take  the  propnty  at  $S  per  acre  la 
case  he  conld  raise  the  money. 

At  the  request  of  platntlfll^  the  court  gare 
to  the  Jniy  the  ftdltnring  special  dnrge: 

"A  pTocnrlng  cause,  as  used  in  I3)e  sense  of 
a  real  estate  broker  procuring  for  a  client  a 
purchaser,  means  the  original  discovery  of 
the  purdiaser  by  the  broker,  and  the  starthif 
of  the  negotiationB  by  him,  together  with  the 
final  dosing  by  or  on  behalf  of  his  dient  with 
the  purchaser,  through  the  efforts  of  the 
broker;  and  such  is  true,  although  the  iieco~ 
tlations  are  left  to  the  owner  and  seller,  sfter 
the  purchaser  was  procured." 

On  the  findings  of  the  Juiy  Judgment  was 
rendered  for  Estea.  Plaintiffs  below  bring 
this  case  to  this  conrt  by  writ  of  error. 

No  statemttit  itf  &cts  are  fonnd  In  ttw 
record.  PlalnUfls  In  «mr  claim  that  It  to 
fundamental  error— that  Is,  error  In  law  ap- 
parent  on  the  face  of  the  record — tor  the 
court  to  fail  to  bwtruct  tlie  Jury  tbat  they 
were  the  exclusive  judges  of  the  facts  prov- 
ed, the  ctedibnity  tff  the  witnesses,  and  tiie 
weight  to  be  given  to  tbeir  teatlmtmy. 

[1, 2}  Tn  our  ox^nlon  tbe  mattw  complain- 
ed of  does  not  present  fundamental  error. 
It  certainly  could  not  be  deemed  afflrmatln 
error  in  the  courtfs  diarge,  In  ealanlttlng  to 
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the  Jury  tbe  law  of  the  cue,  for  the  court 
uot  to  tell  the  Jury  that  they  are  the  exda- 
sive  Judges  of  the  facts  proved,  the  credibil- 
ity of  the  witnesses,  and  the  weight  to  be 
given  to  their  testimony.  Such  cliarges  In- 
form the  Jury  only  aa  to  their  province,  pow- 
er, and  duty,  and  may  be  properly  given.  If, 
however,  the  plaintiffs  In  error  desired  such 
charge  to  be  given,  they  should  have  so  re* 
quested,  and,  not  having  done  so,  it  will  be 
presumed  that  ttaey  were  satisfied  with  the 
diarge  as  given.  Ib  the  absence  of  a  state- 
ment of  tacts  this  court  cannot  pass,  upon 
the  pr(H;>rlet7  of  giving  such  a  charge. '  The 
record  does  not  present  prejudicial  error  In 
the  matter  complained  of.  None  of  tbe  cases 
r^erred  to  by  plaintiffs  in  error  are  In 
point,  and  we  need  not  review  them. 

Tbe  second  spedflcatlon  of  error  complain- 
ed of  is  that  the  court  should  have  defined 
to  the  Jury  what  was  meant  by  the  term 
••procuring  cause."  The  record  presented 
shows  that  the  court  gave  a  spedal  diarge 
requested  by  plaintiffs  defining  that  term. 
As  showing  fundamratal  emn>,  plaintiffs  in 
error  preset  the  following  proposition: 

"Hie  plaintiff^  petltioii  seeking  a  reeowy 
for  a  sale  of  defendant's  lands  under  brokerage 
contract,  and  the  defendant  Joining  isaue  with 
bim  by  allegation  of  abandonment  of  the  part 
of  plaintiffs,  and  the  subseqiieot  sale  by  tbe 
defendant  without  tbe  assistance  of  tbe  plain- 
tiEFs,  it  was  fnodamental  error  In  advising  tbe 
Jury  that  &9  plahitiffs  would  be  entitled  to 
recover,  if  they  were  the  procarlng  caoae  of 
the  sale,  even  though  the  buyer  and  seller  eon- 
Bommated  their  own  trade,  and  the  plaintiffs 
were  not  preseitt  at  the  time  of  the  dosing 
thereoL" 

[3-8]  We  ore  not  quite  snre  that  we  get 
the  real  meaning  intoided  to  be  omveyed  by 
tbe  iKoposltion.  Plalntlfta  In  error  do  not 
Indicate  In  the  piopoaitibn,  nor  In  the  state- 
moit  tiiereonder,  nor  In  the  argum^t,  the 
Issue  submlttod  of  whldi  they  ctsnplalHL 
The  court  eutHnitted  to  the  Jury  the  Issue 
as  to  whether  plaintiffs  In  error  or  either  of 
thffin  were  tbe  procuring  cause  of  tbe  sale  of 
the  land,  and  In  connection  therewith  sub- 
mitted to  the  Jury  the  requested  special 
chai^  defining  tbe  term  "procuring  cause." 
While  ISMies  4  and  S  are  not  quite  clear  In 
their  meaning,  the  court  In  said  two  Issues 
unde^ook  to  submit  to  the  Jury  the  facts 
pleaded  In  tbe  sevenfli  paragraph  of  the  an- 
swer, to  the  effect  that  -plaintiffs  had  been 
unable  to  consummate  a  sale  to  Parks,  and 
had  ceased  their  efforts  to  do  so,  and  that 
thereafter  Estes  and  Parks  began  new  and 
independent  negotiations  resulting  in  a  sale 
by  Estes  to  Parks  of  the  land.  We  might 
agree  with  plaintiffs  In  error  that  the  real, 
determining  issue  In  tbe  case,  as  made  in 
the  petition,  was  not  submitted  to  the  Jury, 
but  not  having  a  statement  of  the  facts,  we 


cannot  say  that  the  issues  as  made  by  tbe 
pleading  and  the  evidence  were  not  fully 
submitted.  The  pleading  tenders  tbe  Issue 
of  fact,  but  to  Justify  its  submission  It  must 
be  supported  by  the  evidence. 

The  Jury  found  under  the  first  Issue,  prae- 
tically,  that  Estes  did  not  contract  and  list 
the  land  with  Jemlson  for  sale  at  the  time 
and  on  the  terms  alleged,  and  did  uot  agree 
to  pay  a  commission  on  a  sale,  and  under 
subsequent  Issues  they  found  that  if  there 
was  audi  contract  and  listing,  plaintiffs  In  er- 
ror had,  in  effect,  abandoned  such  contract. 
If  these  issues  were  supported  by  the  evi- 
dence it  would  be  Immaterial  whether  plain- 
tiffs in  error  had  found  a  purchaser  ready, 
aUe,  and  willing  to  buy,  and  that  he  did 
buy,  the  land,  and  that  they  were  the  pro- 
curing cause  of  the  sale.  Donn  v.  Price,  87 
Tei.  318,  28  S.  W.  681;  Newell  v.  Lafarelle, 
225  S.  W.  8C3. 

[S]  We  might  add  here  that  If  the  court 
did  not  submit  such  Issue  as  the  pleading 
and  the  evidence  disclosed  by  the  record 
would  demand,  to  have  a  review  of  sndi  fatl- 
nre,  plabittflh  In  error  must  have  requested 
the  submission  of  suc^  Issue,  and  tbe  court^s 
refusal  to  submit  could  be  made  tbe  basis  of 
a  review  of  sndi  error. 

Judge  HIGGINS  eoncnra  In  the  result 

Finding  no  reversible  error,  ttie  case  Is  af- 
ftrmed. 


W.  T.  RAWLEIGH 

(No. 


CO.  V.  SMITH  et 

1215.) 


■1. 


(Ooart  of  OIvIl  Appeals  of  Texas.  El  Paeo. 
April  28, 1921.  Behearing  Denied 
June  16,  1921.) 

1.  Appeal  and  error  ^88»-Oi  qeeatloe  of 
suffldeatv  of  evidence,  only  evldenoe  sip- 
portlng  verdlot  oonsldersd. 

In  determining  whether  there  Is  eufllcient 
evidence  to  snstaln  a  verdict,  an  appellate 
court  must  reject  all  evidence  favorable  to  the 
losing  party  ud  consider  only  that  sustaining 
the  verdict. 

2.  Monopolies  «=s»2l-^rovliwe  of  eenrt  sMed. 

In  determining  whether  a  contract  for  sales 
of  goods  for  resale  by  the  bayer  violates  the 
anti-trost  statute  (Yemon's  Sayles'  Ann.  Qv. 
St.  1914, 'arts.  T79ft-7818),  it  is  the  province 
of  the  conrt  to  construe  the  original  contract 
and  also  to  construe  fapts  found  by  the  Jury 
as  to  communications  subsequent  to  tbe  con- 
tract in  connection  with  tbe  original  contract. 

3.  Evidence  «a>437--Menoponss  (8=9|7(1)— 
CoBimssloatlont  enlkseqnest  to  eontrsot  held 
admissible  and  to  render  oontraot  violative 
of  atatnte. 

Though  a  contract  for  sales  of  goods  to  one 

purchasing  for  resale  provided  that  it  consti- 
tuted the  sole  agreement,  and  that  booklets, 
bulletius,   and  literature  sent  to  the  buyer 
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alionld  be  eonridtred  u  edoeational  and  adTia- 
orr,  and  not  aa  atterlnc  the  contract,  «TidfliMa 
of  anbaequent  eommnniGationa  MeU  admfaaible 
to  aboir  that  tbe  aaller  restiicted  tbe  buyer's 
territory,  fixed  the  resale  prices,  and  required 
the  buyer  to  gire  his  entire  tinie  to  the  buai- 
neaa,  and  these  facta,  when  estabUahed,  ren- 
der tiM  contract  vlolatlre  of  the  Anti<Tniat 
liaw. 

Aj^al  frMn  District  Oonrt,  Jones  County; 
W.  B.  Chapman,  Judge. 

Action  by  the  W.  T.  Rawleigh  Company 
against  J.  r.  Smith  and  others.  From  a 
jndgmait  for  defendants,  plaintiff  appeals. 
Affirmed. 

Walter  8.  Pop^  of  Aiwhi,  tm  appelant 
Jno;  B.  niomaa,  at  Anaon,  and  B.  T. 
Brooka,  of  AhUene,  for  appeUeeti 

HARPER,  a  J.  Bnlt  was  Instituted  In 
the  district  conrt  of  Jones  county,  Tex.,  by 
the  W.  T.  Bawlelgh  Company  agalnat  W.  J. 
Hendrlz,  principal  debtor,  and  J.  F.  Smith, 
a.  L.  Ooza,  and  W.  A.  Howard,  as  sureties 
or  guarantors,  for  a  balance  of  91,643.03, 
besides  interest  upon  <^ieD,  verified  account 
for  goods,  wares,  and  merchandise  sold  and 
delivered  to  W.  J.  Hendrlx  on  or  abont  June 
10,  1916,  and  various  dates  thereafter  fully 
shown  on  Itemized  and  verified  account  at- 
tached to  plaintiff's  OTiglnal  petition. 

Appelant  alleged  that  appellee  W.  J. 
Hendrlx  on  or  about  December  7,  1917,  ex- 
ecuted and  entered  Into  a  written  contract 
with  appellant  wherein  he  agreed  to  pay  any 
balance  due  plaintiff  for  goods  previously 
aod  subsequently  purchased  at  wholesale 
price  f.  o.  b.  Freeport,  III.;  that  appoided 
to  said  oMitract  and  as  a  part  of  same  is  a 
guaranty  contract  executed  on  or  about  the 
same  date  by  defendants  J.  F.  Smith,  G.  L. 
Goza,  and  W.  A.  Howard,  a  copy  of  all  of 
which  was  appended  to  plalntlfTs  petition 
In  which  they  bound  and  obligated  them- 
edves  to  pay  said  account. 

Appellees  answered  by  general  and  special 
exception,  general  denial,  denying  that  said 
gooda,  wares,  and  merchandise  were  sold 
under  the  contract  sued  on,  but  alleged  that 
they  were  sold  on  a  subsequent  contract,  or 
else  a  subsequent  enlargement  on  said  orlg- 
Iglnal  contract;  that  appellants  restricted 
appellee  Hendrlx  to  certain  prescribed  ter- 
ritory in  which  to  sell  said  goods,  to  a  cer- 
tain price  for  which  to  sell  said  gooda,  and 
to  the  sole  business  of  selling  said  goods, 
all  of  which  was  In  violation  of  the  Anti- 
Trust  Iaws  of  Texas  (Vernon's  Saylea'  Ann, 
av.  St.  1914.  artft  7796-7818),  and  in  re- 
straint of  trade,  and  hence  void.  To  which 
answer  appellant  answered  with  general  and 
spe«^l  exceptions  and  general  denial  and 
specially  alleged  that  all  communication  be- 
tween appellant  and  appellee  Hendrlx  after 
the  execution  ct  said  contract  was  merely 
adncatUmal  and  adrlsory  and  did  not  amount 


to  a  new  contract  or  modl^  or  dianse  the 

contract  sued  on. 

The  case  was  submitted  to  tb6  Jury  on  the 
ftdlowlng  special  Issues: 

"Qaeation  No.  1:  Did  plaintiff  and  defend- 
ant W.  J.  Hendrlz  contract  or  agree  that  the 
territory  In  which  the  said  W.  J.  Hendriz  was 
to  sell  the  goods  of  i^aintifl  was  to  be  re- 
stricted? 

"Qaestlon  No.  3:  Did  plaintiff  and  defendant 
W.  J.  Hendrlx  contract  or  agree  tbat  defend- 
ant W.  J.  Hendrlx  was  to  sell  the  goods  sfaiiwed 

him  by  plaintiff  at  a  price  fixed  or  to  be  fized 
by  plaintiff? 

"QuesUon  Ko.  S:  Did  plaintiff  and  defend- 
ant W.  J.  Hendriz  contract  or  agree  that  de- 
fendant W.  J.  Hendriz  was  to  be  restricted 
alone  to  the  buainesB  of  selling  rooda  pnr- 
ehased  by  defendant  W.  J.  Hendrlx  from  the 
plaintiff?" 

All  of  whiG9i  were  answered  In  the  affirm- 
ative, and  on  which  vadlcC  the  court  render- 
ed Judgmrait  tbat  appellant  take  nothing 
and  appellees  recover  of  appellant  th^r 
costs. 

Motlm  for  new  trial  was  filed,  presoited, 
and  ov«Tuled,  and  the  case  la  now  properly 
and  regularly  before  this  court  on  appeaL 

AsBignmentB  1  and  9  imiat  tiiat  tlie  court 
should  have  Instructed  a  verdict  fOr  the  ap- 
pellant, and  Oat  the  judgment  eatereA  Is 
contrary  to  the  law  and  tbe  evidence,  and 
2,  3,  and  4  urge  that  there  la  no  evidence  to 
Buppwt  tbe  flndlngB  of  the  jury  to  the  three 
special  Isanes  submitted. 

[1]  The  following  are  some  of  the  facts 
relied  upon  by  appellee  to  support  the  ver* 
diet  We  confine  ourselves  to  these  matters 
because  the  rule  is  that.  In  passing  upon 
whetbor  tbne  Is  sufficient  evidence  to  sus- 
tain a  vordlct,  an  appellate  court  must  re- 
ject all  evidence  fkvorable  to  the  losing 
party,  and  ccmslder  only  that  sustaining 
tbe  verdict,  and  If  tbe  Jury  might  have 
reached  such  a  verdict  on  the  evidence,  tbe 
court  on  appeal  cannot  set  it  aside.  Cart- 
wright  T.  Canod^  106  Tex.  502,  171  8.  W. 
696. 

The  exact  question  presnited  Is  tbat  tbe 
evldCTce  in  t3ie  record  has  no  probative  value 
as  a  defense  to  the  cause  of  actim  asserted 
by  the  plaintiff.  The  appellant  objected  to 
its  admission  by  the  court,  and  baa  assUned 
errors  because  H  was  not  competent  evidence 
to  vary  the  provisions  of  a  written  contract. 

Tbe  account  sued  on  Is  an  opoi  verified 
account  showing  items  for  the  years  1910; 
1917,  and  IftlS.   The  contract  recites: 

"Renewal  Contract. 

"(1)  This  contract  made  at  the  dty  of  Free- 
port,  state  of  Illinois,  a  corporation,  between 
the  Bawlrigfa  Company,  adler, '  and  Handrlx, 

*  *  *  of  Texas,  buyer. 

"(2)  That  for  and  in  coDrideration  of  tbe 
promiaes  hereinafter  contained  to  be  kept  and 
performed  by  the  parties  hereto,  the  seller 

*  *  *  agrees  to  sail  in  such  naaoaable  quan- 
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titiei  a«  tlM  buyer  may  from  to  time  de- 
sire to  pQrehue  goods,  warea,  and  merchandise 
manufactnred  or  sold  by  it.  Bat  seller  ah  all 
have  tbe  right  to  limit  sales  and  shipments  to 
the  buyer  or  refuse  to  make  any  further  sales 
and  shipments  slioold  said  buyer  fail  to  make 
payments  as  agreed. 

"(3)  All  goods  sold  to  be  delivered  t  o.  b. 
Freeport." 

(4)  ProTides  (or  the  price. 

(5)  »  <6),  and  (7)  provide  (or  payments  and 
the  manner  thereo(. 

(8)  Sale  of  wagon  to  buyer. 

(9)  Seller  agrers  to  repurchase  all  unsold 
goods. 

(10)  Provides  means  of  terminating  contract 
To  terminate  in  all  events  December  31,  WIS. 

(11)  Agreement  to  extend  by  making  new 
contract. 

"(12)  It  is  further  understood  and  agreed 
that  any  and  aD  booklet!,  buUetba,  folders, 
leaflets,  letters,  and  all  literature  ot  all  nature 
which  tbe  seller  may  mall  or  send  out  to  the 
buyer  shall  in  no  wise  alter,  modify,  change, 
or  effect  this  agreement,  and  shall  only  be  con- 
itidered  as  educational  and  advisory, 

"(13)  And  it  is  further  anderstood  and 
agreed  by  and  between  the  parties  hereto  that 
this  contract  indudes  and  does  and  shall  coh- 
stitute  the  sole,  only»  and  entire  agreetaent  be- 
tween the  parties  hereto,  and  further  that  this 
contract  cannot  and  shall  not  be  changed  or 
modified  in  any  particular  whatsoever  by  any 
employee  or  representative  of  the  seller  in  any 
capacity,  unless  any  such  diange  or  modifica- 
tion shall  first  be  specifically  reduced  in  writ- 
ing and  signed  by  both  of  the  parties  hereto, 
and  then  any  such  change  or  modification  shall 
only  be  effective  aJteg  the  corporate  seat  of 
the  seller  shall  have  been  duly  affixed  thereto.** 

The  record  discloaes  that  this  Is  a  renewal 
eontraet  of  a  stmllat  one  lor  tiie  years  pre- 
ceding back  to  1016. 

Appended  to  this  ctxitracC  was  en  agree- 
ment ezeccted  by  appellants  Smitb,  Gosa, 
and  Howard  by  which,  "In  confllderation  of 
tbe  extension  of  farther  time  to  the  above- 
named  buyer  in  which  to  pay  bis  account 
for  goods  previously  bought,  and  In  consider- 
ation ot  extending  further  credit,  they  Joint- 
ly and  severally  guaranteed  *  *  *  all 
moneyB  due  and  that  may  become  due  said 
seller  under  the  terms  of  tbe  above  contract ** 

Tbe  defendant  Hendrix  testified: 

"After  the  contract  was  executed  I  reoelTed 
the  foUowing: 

"Hio  W.  T.  Rawlei^  Company,  by  a  P. 
Kiplinger,  correspondent: 

' "  'We  inclose  vouchers  describing  the  terri- 
tory you  selected:  Part  of  Jones  county,  Tex- 
as, west  of  a  line  running  north  asid  south 
Stamford,  Ruson.  and  Truby  and  north  of  the 
wagon  road  running  west  of  Truby  to  the  coun- 
ty line.  Please  sign  and  return  the  original 
and  keep  the  dspllcata  tn  (utore  reference. 

"  'We  are  ineUsing  this  with  the  understand- 
ing that  yoo  will  select  your  headquarters  in 
locality.  •  • 

"Inclosed  with  this  was  tbe  following  instru- 
ment: 

"  Territory  Selection  Folder  No.  6856.  ^e 
W.  T.  Bawletgh  Compaaiy,  FrceporW  OL 
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"'Gentleman:  I  bare  your  notice  of  ac- 
cei>tance  of  my  contract  My  selection  of  ter- 
ritory is  described  below.  Please  reserve  all 
the  territory  for  me  except  the  incorporated 
municipalities  therein  and  make  a  record  of  my 
selection  upon  receipt  of  this.  I  will  complete 
my  arrangements  and  expect  to  order  first 
shipment  of  products  shortly  and  will  begin 
selling  them  promptly  after  their  arrival.' 

"I  received  those  Instmmoits  sfter  I  had 
signed  the  contract  I  s<dd  a  few  of  their 
goods  out  of  that  territory.  1  wild  a  few  in 
the  corner  of  Fisher  and  Stonewall  counties.  I 
wrote  the  company  about  it  some  of  the  cua- 
tomers  in  that  comer  of  the  coonUes  were 
wanting  me  to  come  over  on  their  territory. 
There  was  nolwdy  selling  those  things  on  their 
side.  [Tbit  letter  was  not  produced.]  The 
tutMtance  of  this  letter  was  that  1(  I  worked 
my  territory  as  I  should  and  as  often  as  I 
should  and  as  close  as  I  shoiUd  that  I  wouldn't 
have  any  use  to  cross  out  of  tt,  be  no  need  for 
me  crossing  out  of  it  I  replied  to  that  letter 
and  explained  it  more  fully.  They  replied  that 
they  thought  I  was  a  little  peeved,  and  in  it 
objected  to  me  having  any  other  territory.  I 
never  went  out  of  the  territory  that  they  had 
given  me  any  more  after  that  except  to  stay 
all  night  when  I  was  near  the  line.  Did  not 
sell  anything  outside  of  the  territory  except  to 
leave  something  to  pay  for  my  night  lodging. 
As  to  whether  I  followed  any  other  trade  or 
profession  during  that  time  I  tried  to  farm  a 
little  in  1918.  I  got  letters  from  them  stating 
that  they  expected  me  to  put  in  every  day  of 
my  time  in  tJiat  business,  at  least  five  days  in 
every  week,  ia  that  business  and  no.  other. 

"I  got  letters  from  them  relative  to  selling 
their  goods  only.  A  letter  dated  April  15, 
1918,  contained  the  fdlowijig:  'Dtni't  be  dis- 
couraged, just  keep  out  on  the  road  five  and 
a  half  and  rix  days  eadi  week  and  you  are 
going  to  come  out  all  right  yet' " 

TtiBn  are  many  letters  and  pamphlets 
and  circulars  copied  In  the  statement  of 
facts  which  have  very  little,  If  any,  probative 
value,  not  copied  here  because  the  above  will 
suffice  for  a  predicate  for  the  purposes  of 
this  opinion. 

The  first  proposition  Is  that— 

"It  is  the  province  of  tbe  court,  not  the  Jury, 

to  constme  a  written  eontraet  and  wbere  a  con- 
tract specifically  directs  the  exact  method  of 
its  changes  and  modiflcatious  and  provides  that 
all  letters,  leafiets,  and  writing  sent  from 
plaintiff  to  defendant  shall  be  merely  edaca- 
tional  and  advisory  It  becomes  tbe  duty  of  the 
court  to  examine  tbe  evidence  offered  by  the 
defendant  and  if  said  evidence  does  not  show 
that  the  contract  has  bem  ao  dianged  aa  its 
terms  provide  it  waa  the  duty  of  the  court  to 
iostruct  the  Jury  to  return  a  verdict  (or  the 
plaintiff." 

It  will  be  noted  that  (be  apipellee  opposes 
a  recovery  In  this  case  on  the  grounda  that 
the  transaction  was  in  contravention  of  tbe 
Texas  anti-trust  statutes  because  under  the 
contract,  supplemented  by  letters  and  in- 
structions tbe  plaintiff  sent  Hendrix,  who 
was  governed  thereby,  the  latter  was  re- 
quired to  oonflne  hU  Bales  of  the  plalntUT* 
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products  to  a  designated  territory  to  sell 
them  at  a  designated  retail  price,  and  to 
devote  all  his  time  to  this  project  to  the 
exclusdon  of  other  employment 

[2]  It  iB  true  that  It  Is  the  province  of  the 
court  to  omstme  the  original  OHitrBct,  and 
also,  after  the  jury  had  found  the  fads,  to 
construe  th^  after  facts  in  connectI«L  with 
the  original  In  arriving  at  the  l^al  cmcla- 
slon  as  to  whether  or  not  the  anti-trust 
statute  had  been  violated  thereby. 

[S]  This  court  has  up<m  two  occasions 
passed  upon  these  Identical  questions  and 
has  held  to  the  contrary  of  appellant's  con- 
tentions. Newby  V.  Bawlelgh  Co.,  194  S. 
W.  1173;  Whisenant  v.  Shores  Mueller  Oo.t 
194  3.  W.  1175.  These  cases  were  so  nearly 
on  all  fours  of  the  fovts  of  this  one  and  were 
80  carefully  considered  that  we  think  a 
reference  thereto  for  our  views  fully  ex- 
pressed Is  sufficient 

We  desire  also  to  cite  with  approval  tiie 
case  of  Caddell  v.  Watklns  Med.  Co..  227 
8.  W.  227,  where  additional  logical  and  po- 
tmt  reasons  are  assigned  for  holding  trans- 
actions of  this  kind  obncoious  to  provisions 
of  our  anti-trust  statutes. 

Finding  no  error,  the  cause  la  affirmed. 


HOME  LIFE  4  ACCIDENT  CO.  V.  JORDAN. 
(No.  8529.) 

(Court  of  Oivn  Appesls  of  Texas.  Dallas, 
May  7, 1921.  Behearing  Denied  June  11, 
1921.) 

1.  Master  asd  servant  «=»396— Conpestatioa 
dalm  hsid  wlthls  district  court's  JsrfsdMloR. 

In  an  injured  employe's  suit  to  set  aside  a 
decision  of  the  Indostrial  Accident  Board  and 
to  recover  compensation  under  the  Workmen's 
Compensation  Law  (Vernon's  Ann.  Civ.  St 
Snpp.  IMS,  arts.  6246—1  to  ^46—91),  petition 
held  to  show  jurisdiction  in  the  district  court, 
in  that  tt  stated  a  cause  of  action  for  compen- 
sation for  total  incapacity  under  section  10 
(article  6246—18),  or  for  partial  incapacitr, 
or  tot^  and  partial  incapacity  combined,  ander 
sections  11.  11a  (articles  6246-19.  6246-20), 
and  not  a  caose  ot  action  (or  compensation  for 
loss  of  index  finger,  or  for  ankylosis  of  such 
finger  under  section  12  (article  6246—21), 
wkidt  would  luTe  confined  recovery  to  less 
tiian  1500. 

2.  Pleadlsfl  «»2I4(I)— Allegations  of  faot 
takes  as  tme  e«  demsrrer. 

Allegations  of  fact  in  petition  most  be 
treated  as  tme  on  demurrer. 

3.  Master  and  servant  «s»40l— Conpensation 
oiaimaaf  s  petltlw  for  doetor'a  WH  M*  la- 
suflloleat 

In  an  injured  employfi's  action  under  the 
Workmen's  Compensation  Law  (Vernon's  Ann. 
av.  St  Supp.  1918,  arts.  B246-1  to  6246-01), 
a  petition  which  does  not  allege  that  there  was 


a  faOnre  to  famish  reasonable  medical  aid 
when  needed,  or  witUn  a  reasonable  time  sft- 
er  notice  of  the  injury,  nor  that  the  doctor'a 
dmrges  therefor  are  reasonaUe,  does  not  state 
a  cauae  of  aetlmi  for  the  reoovery  of  sneb 
charges. 

4.  Appeal  aod  error  491040(10}— Ovsmllaf 
of  exception  to  allegatloas  held  banalass  Is 
view  of  Jsdimest. 

Overruling  of  exception  to  allegation  as  to 
doctor's  bUls  incurred  Ae/d  harmless  In  view  of 
plaintilTs  failnre  to  recover  therefor. 

5.  Trial  *s>l2S<4)— llMarks  «f  bshbssI  Iw  ar- 
gnmest  to  J«r>  beM  to  lallaHt  Jann'  nlads 
against  defsndaat 

In  injured  employe's  action  for  compensa- 
tion against  the  employer's  Insurer,  employe's 
counsel's  remarks  during  argument  that  the 
plaintiff  was  an  old  man  without  money  and 
without  friends,  who  had  suffered  a  terrible  ac- 
ddant  whose  health  was  broken,  and  whose 
nervous  system  was  impaired,  and  that  the 
jury  was  Us  only  place  of  refuge,  and  that  tiic 
defendant  was  a  rich  snd  powerful  insarance 
company,  an  artificial  person  without  a  soul, 
that  be  bad  represented  insurance  companies 
and  knew  all  their  tricks,  that  they  hated  to 
pay  a  poor  man  what  was  Justiy  due  him,  and 
that  he  had  never  heard  of  an  Insurance  com- 
pany that  was  willing  to  pay  an  honest  daim, 
that  defendant  insurance  company  was  no  ex- 
ception to  the  role,  that  plaintiff  had  not  been 
represented  before  the  Indostrial  Accident 
Board,  and  that  the  Workmen's  Compensation 
Law  (Vernon's  Ann.  Civ.  St.  Supp.  1918,  arts. 
,6246—1  to  6246—81)  was  one  of  the  greatest 
outrages  ever  forced  on  the  people  of  the  state^ 
Md  ground  for  reversal;  such  remarks  tend- 
ing to  inflame  the  minds  of  the  jurors  against 
the  defendant 

6.  Appeal  aad  error  4=»207<— Improper  i*> 
■arks  of  ooanssl  avallablo  ea  appaal  Mtwltl^ 
etaadlig  fallnro  to  objeot. 

Under  Court  Bnles  89  and  41  (142  S.  W. 
riii,  xiv),  improper  remarks  of  counsel  in  ar- 
gument to  jury  are  available  on  appeal,  not- 
witlistanding  failure  of  party  prejudiced  there- 
by to  object;  it  being  the  dnty  of  the  court  on 
its  own  motion  to  confine  counsel  to  legitimate 
argument. 

Appeal  from  District  Ooort,  Dallas  Oonn- 

ty;  B.  B.  Mtue,  Judge. 

Suit  by  Charles  Jordan  against  the  Home 
Life  ft  Accident  (Tompany.  Judgment  for 
plaintiff,  and  defendant  appeals.  Rerersed 

and  remanded. 

Burgess,  Burgess,  Chrestmaa  ft  Bmndldg^ 
of  Dallas,  for  aivellant 
John  White,  of  Dallas;  far  mppOSm. 

TALBOT.  3,  The  tapeUee  bnm^t  this 
suit  against  the  qipellBiit  to  ncorer  the  oom- 
pensation  dne  htm  under  what  is  known  as 
the  Texas  Bknphvera'  Liability  Aet  or  Wur- 
men's (3DinpeuHttlon  taw  of  tikis  state  (Tor- 
non's  Ann.  C9v.  8t  Snpp.  1018,  arts.  1^40— 1 
to  6246—01),  on  acconnt  of  personal  Injuries 
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angled  to  have  been  Bostalned  as  the  remilt 
of  an  aoddent  to  him  while  In  the  ooniAoy- 
ment  of  the  Repabllc  Box  Company  at  Dal- 
las, Tex.  Plalntur  alleged,  In  substance,  that 
the  accident  and  Injury  complained  of  oc- 
curred on  tlie  29th  day  of  January,  1019,  In 
the  course  of  hla  employment  with  the  com- 
pany ;  that  said  company  at  that  time  held  a 
policy  of  insurance  Issued  by  the  appellant 
covering  the  Bepoblle  Box  Company's  em- 
ployes under  said  act;  that  the  Injury  con- 
sisted In  CQttlQg  off  and  severing  the  Index 
finger  on  his  left  hand  at  the  distal  phalange,, 
splitting  said  finger^  and  Injuring  the  ten- 
dons, Ugannents,  and  nerves  ol  his  left  hand 
and  finger  and  left  arm,  and  that  the  Injuries 
produced  traumatic  rhetunatiam;  that  the 
finger  became  stUT,  and  that  the  Injuries  to- 
tally disabled  htm  for  work  for  a  period  of 
104  weeks,  from  the  6th  day  of  Febniary, 
1910;  that  his  wetidy  wage  was  $14.^,  and 
be  was  ^titled  to  compensation  of  60  per 
cent,  fhereot  or  $8.60  pra  week  for  104  weeks, 
from  the  etta  day  of  February,  1919,  making 
a  total  of  $899.60;  that  by  reason  of  the  poli- 
cy of  insurance  Issued  by  defendant,  It 
agreed  to  compensate  plaintiff  tor  his  said 
Injuriefl  under  the  tarma  oC  said  act;  that 
plaintiff  complied  with  all  of  the  terms  of 
the  said  Workmen's  Compensation  Law  to  be 
by  him  compiled  with ;  that  he  submitted  his 
claim  to  the  said  Industrial  Acddeot  Board, 
iriilch,  oa  May  6, 1919,  heard  the  same,  end 
on  said  date  raidered  its  judgment  aa  ft^ 
lows:  nut  on  Jannaiy  29,  1919,  the  Hepob* 
lie  Box  Compel^  was  a  fubecriher  to  said 
act  and  carried  a  policy  of  Insnraace  with 
defendant;  (3)  Out  oa  aald  date  plaintiff 
waa  an  emjAoyA  at  said  box  company  and  as 
tsatib.  waa  covered  by  said  poUcy  of  insurance; 
aSi  tibat  on.  said  date.  In  die  course  of  his  em- 
ployment, plaintiff  sustained  Injuries  in  the 
manner  and  to  the  extent  set  ont  In  the  re> 
port  of  accident,  claim  for  compensation,  and 
evidence  In  the  cause;  (4)  that  the  avwage 
weekly  wage  of  plaintiff,  at  the  time  and 
prior  to  the  injury,  was  $14.42,  and  he  was 
therefore  entitled  to  compensation  at  the  rate 
of  $8.6G  per  week;  0^  that  as  a  result  of 
said  Injury  the  plaintiff  lost  the  use  of  the 
distal  phalange  of  bis  index  finger  of  his  left 
hand  and  thereby  became  entitled  to  recover 
compensation  from  defendant  tctr  the  period 
of  16  weeks,  beginning  February  6, 1919,  and 
ctmtlnuing  hereafter  until  the  full  period  of 
IS  weeks  have  expired;  that  John  White, 
as  his  attorney  before  the  Board,  waa  en- 
titled to  pay  for  his  1^1  services  In  a  sum 
equal  to  IG  per  cent  of  the  first  $1,000,  and 
10  per  cent,  ot  any  sum  paid  in  excess  of 
$1,000 ;  that  the  Board  theref<n«  ordered  d»- 
fffldant  to  pay  to  plaintiff  the  sum  of  $8.65 
p«  week  for  the  period  of  16  weeks,  from 
and  after  February  6,  1019,  less  any  and  all 
•nms  theretofwe  paid  on  the  <dalm,  if  any, 
and  torn  taie  attwn^g  Cee«  allowed;  and 


farther  ordered  defoidant  to  pay  John 
White,  attorney,  the  amounts  aforesaid,  as 
attorney's  fees. 

Plaintiff  further  alleged  that  on  May  8. 
1919,  he  gave  to  all  the  parties  interested 
notice  that  he  was  not  willing  and  did  not 
consent  to  abide  by  said  final  ruling  and  de- 
cision of  said  Board,  and  aft^wards  in  doe 
time  filed  this  siiit  in  the  district  court  ot 
Dallas  county,  Tex.,  having  Jurisdiction  of 
the  case,  for  the  purpose  of  setting  aside 
said  final  ruling  and  decision  of  the  Board 
and  particularly  that  part  finding  that  the 
average  weekly  wage  of  plaintiff  prior  to 
sustaining  such  Injury  was  $14.42,  and  to 
the  finding  awarding  J<^  White  for  his 
services  equal  to  15  per  cait.  ot  the  mm 
paid  on  the  total  amount  and  the  final  award- 
ing, and  decreeing  the  plaintiff  weekly  com- 
pensation in  the  sum  of  $8.6S  per  week,  be- 
cause said  finding  and  award  are  contrary 
to  the  evidence  used  in  this  case.  Plaintiff 
further  allied  that  weekly  payments  to  him 
would  work  a  hardship  because  he  was  en- 
titled to  be  paid  $8jS5  per  week  for  104 
weeks,  or  $899.60,  part  of  whl<Sh  was  doe  and 
part  to  accrue  and  because  plaintiff  owed 
debts  of  $S00  incurred  since  his  Injury,  also 
doctor's  bills  incurred  by  reasm  of  Uie  in- 
jury; tliat  because  defiant  bad  not  paid 
the  weekly  Installment;  plaintiff  had  elected 
to  matnre  the  entire  claim  of  $899;60,  and 
had  Instituted  ault  thereon;  that  lie  had 
agreed  to  pay  his  attorney,  John  White,  83% 
per  cait  of  the  recovwy.  Wber^ore,  lie 
prayed  that  the  final  order  and  oiAolon  of 
the  Industrial  Accident  Board,  to  Oie  extoit 
complained  of  lny  plaintiff,  be  In  all  things 
set  aside,  and  that  plaintiff  be  awarded  com- 
pensation at  the  rate  of  $8.66  pw  week,  com- 
mencing February  6,  1919,  with  full  pay- 
ments now  of  the  matured  payments  or  a 
sum  total  of  $809.60,  and  that  bis  said  at- 
torney be  decreed  33^  per  cent  thereof,  ete. 

Defendant  answered  by  plea  In  abatemrat 
that  plaintiff's  petition  showed  the  only  In- 
jury sustained  by  htm  was  the  loss  of  the 
third  or  distal  phalange  of  his  Index  finger 
on  his  left  hand,  and  under  section  12,pt.  1, 
of  the  Workmen's  Compensation  Law  (article 
5246—21),  he  was  entlUed  to  recover  60  per 
cent  of  his  weekly  wages,  not  less  than  $5 
nor  more  than  $15  per  week,  for  a  period  of 
15  weeks,  and  that  the  district  court  did  not 
have  Jurisdiction  of  said  sum.  Defendant 
also  filed  a  general  demurrer,  special  excep- 
tions, and  a  general  denial.  The  plea  In 
abatement  and  demurrers  were  all  overruled, 
to  which  ruling  defendant  excepted.  De- 
fendant spedaily  pleaded  that  If  plaintiff 
was  entitled  to  recover,  it  was  compensation 
only  for  the  loss  of  the  distal  phalange  of 
the  index  finger  on  his  left  hand,  and  for 
that  he  was  not  entitled  to  recover  a  greater 
sum  than  foond  by  the  Industrial  Aoddent 
Board,  aa  shown  in  plalntliTg  petition, 
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amoanttng  to  Uie  sum  ct  $129JSS,  leas  984.00 
proviouBly  paid  to  plaintiff  by  daCendaiit  It 
specially  doiled  any  Indebtedness  to  i^a'ntfff 
ui  tbo  sum  of  $500  or  ottaer^ttems  dalmed  by 
him,  and  prayed  that  plaintiff  be  adjudsed 
to  acc^t  tbe  aum  of  98.66  per  week  fin-  15 
weeks,  as  foond  by  tbe  Industrial  Accident 
Board. 

At  the  trial  plaintiff  and  defendant  agreed 
that  the  following  facts  were  true:  That  on 
January  28,  1919,  plaintiff  was  in  tbe  em- 
ploy of  Republic  Box  Company  at  a 
wage  of  fZJBO  day;  that  notice  was  glTea 
to  the  employer  within  30  days  and  notioe  of 
the  Injury  and  dalm  for  cmnpensatlini  was 
filed  with  tbe  Industrial  Accident  Board 
within  6  months  after  Injury;  that  all  par- 
ties were  before  tbe  Board  on  tbe  6tb  day  of 
May,  1919,  on  which  date  it  rendered  Its  de* 
dslon,  and  that  notice  was  glveoi  within  20 
days  that  plaintiff  refused  to  be  bound  and 
was  not  willing  to  accept  or  abide  by  tbe 
final  ruling  and  dedalon  of  the  Board,  and 
that  within  20  days  thereafter  notice  was 
given  by  plalhtlff  to  the  R^ubUc  Box  Com- 
pany, the  Board,  and  defendant,  and  suit 
was  filed  In  tbe  Forty-Fourth  district  court, 
Dallas,  Tex.,  In  tbe  county  where  the  Injury 
occurred;  that  defendant  had  a  policy  under 
the  terms  of  tbe  Texas  Employers'  Liability 
Act,  iQsurtng  the  ^ployte  of  the  Bepubllc 
Box  Company  at  tbe  time  of  and  prior  to  the 
accident,  and  that  defendant  t«adered  pay- 
ment under  the  terms  of  the  award  of  May 
6,  1919,  by  the  Board,  and  offered  to  pay 
said  amount;  that  defendant  ha«  paid  the 
plaintiff  (34^  on  his  claim;  that  plaintiff's 
average  weekly  wage,  calculated  under  the 
Compensatimi  Law  of  the  State  ot  T^as,  at 
and  prior  to  the  accident,  was  $14.42  pa 
week,  and  that  00  per  cent  thereof,  the  com- 
pensatlui,  would  amount  to  $8.66  per  week, 
In  the'  event  Injury  Is  shown  nudes'  the  law 
by  tbe  evidence. 

Tbe  case  ^as  submitted  to  a  Jury  upon 
special  Issues,  and  upcm  their  answer  to  the 
Issues  and  other  facts  found  by  the  court, 
the  court  gave  plaintiff  Judgmont  against  de- 
fendant for  compensation  at  the  rate  of  $8.65 
per  week  for  76  weeks,  beginning  February 
Ok  1»18,  less  a  credit  of  $34.60  paid  to  plain- 
tiff by  defendant,  aggregating  $648.75;  that 
payments  accrued  prior  to  the  trial  and  on- 
paid  should  be  paid  In  a  lump  sum  with  0 
per  cent.  Interest  per  annum  on  we^dy  luy- 
ments  from  date  of  their  maturity ;  and  that 
wp^Ely  pasrments  not  matured  should  hear  In- 
terest at  the  same  rate  fran  their  maturity. 
Tbe  Judgment  awarded  John  White,  plaln- 
tUTs  attorney,  one-third  of  the  total  amount 
of  the  recovery,  and  directed  defmdant  to 
pay  him  such  ooe-thlrd. 

Tbe  defendant's  motion  for  a  new  trial 
having  been  overruled,  It  am>ealed. 

Tbe  first  assignment  of  error  complains  of 
the  trial  court's  action  in  ovecrullng  the  de- 


fbnduttrs  plea  In  abatonait,  whlcA  was  In 
the  aatuf*  nt  a  plea  to  the  Juriadietlon  nl  tAe 
court;  the  second  eomidaiiis  ot  the  eourfs 
actiott  in  overruUng  tSie  dsaCwdanf  ■  fcneral 
demurrer  to  the  plaintiff's  petition ;  and  the 
complatait  of  the  third  la  that  the  court  erred 
In  overrullns  the  defendant's  wedal  akohh 
tlon  to  the  plaintiff's  petition.  Tttm  as- 
signments present  In  different  form  sobstan- 
tially  the  same  queetloii,  nam^.  Chat  the 
district  court  did  not  have  JurisdlctloD  be- 
cause, under  the  allegaticMia  of  the  petition 
and  tbe  law  applicable  thereto,  tbe  plain  tiff 
could  In  no  evott  recover  as  mocb  aa  $600. 

The  prop06ltf<Mis  advanced,  so  far  as  is 
necessary  to  state,  are:  (1)  That  the  district 
court  has  not  Jurisdiction  in  a  suit  for  dam- 
ages or  debt  where  the  amount  in  cootro- 
veray  Is  less  than  $500,  excloaive  of  Interest; 
(2)  under  the  allegations  in  plaintifl*s  petl- 
ti<Ki,  and  sectlMi  12,  pt.  1,  <^  the  Workmen's 
Oompensatlon  Law  of  tbe  State  of  Tezaf^ 
upon  which  this  suit  Is  based,  if  ankylosis 
(total  stiffness)  of  the  Index  finger  on  xdain- 
tiff's  left  hand  can  be  inferred,  tbe  limit  of 
bis  recovery  would  be  for  a  period  of  45 
we^is,  at  the  rate  of  $8.60  per  we^  or  a  to- 
tal of  $389.25,  which  sum  Is  not  within  the 
Jurisdictlou  of  the  district  court 

The  plaintiff  sought  to  reoovra  not  only  for 
the  visible  wound  Inflicted  up<m  the  index 
finger  of  his  left  band,  but  also  for  the  in- 
juries resuldng  thorefrom  to  the  tendons, 
ligaments,  and  nerves  of  his  left  hand  and 
said  finger  and  for  traumatic  riieamatlam, 
stiffness  of  the  finger  and  pain  produced 
therein,  all  of  which  It  Is  alleged  totally 
disabled  tbe  plaintiff  for  work  for  a  period 
of  104  weeks.  Tbe  Woricmen's  Cbmpensation 
i:4iw  of  this  state  awards  to  the  Injured  em- 
ploy6.  In  lieu  ol  all  other  0(Mnpensation  ex- 
cept for  medical  aid,  hosirftal  services,  and 
medicines  as  provided  for  the  loss  of  an  in- 
dex finger,  or  for  ankylosis  (total  stUFness)  of 
such  finger,  60  per  cent  of  tbe  avmge  week- 
ly wages  during  45  weeks,  and  declares  that 
the  loss  <tf  the  third  or  distal  phalange  of  any 
finger  he  csnridmd  to  he  equal  to  tbe 
loss  irf  me-thlrd  of  such  finger.  Tbe  defend- 
ant'a  Interpretation  ot  the  atatnte  In  question 
wemm  to  be  that  since  It  fixes  df^flnite  pay- 
mwts  for  definite  periods  for  spedflc  hiju- 
riesk  In  Beu  of  all  othw  compoisatlon,  the 
plaintiff  can  recover  only  tbe  compensation 
given  him  by  the  statute  for  that  speidflc  In- 
Jury,  and  that  allegations  to  the  effect  that 
he  SDStalned  injuries  to  the  teDdons.  Uga- 
moits  and  nerves  <^  his  finger,  hand,  and 
ann,  and  the  traumaUc  rheumatism  reraUed 
therefrom,  so  incapacitating  him  that  be  was 
unable  to  work  for  a  pwlod  <tf  IM  werlrs, 
and  other  allegations  <tf  suffering  and  laoon- 
venlenoe  as  a  result  ot  the  specific  InJuiy, 
cannot  be  allowed  to  and  do  not  Increase 
either  the  amount  of  idalntlfl'B  compensation 
or  the  number  of  weeks  for  which  mdi  oan- 
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pcDsatlon  is  to  be  paid  him  ;  and  It  1»  arrued 
by  the  defendant's  counsel  that  if  the  allega- 
tions In  the  plalntiff'8  petition  that  his  finger 
became  stiff  can  be  taken  to  mean  that 
ankylosis  of  the  Joints  existed  as  a  result  of 
the  Injury,  eren  then  his  compensation  under 
the  law  would  be  $8.65  per  we^  for  45 
weeks  only,  and  the  total  of  that  sum,  to  wit, 
9389.2S,  would  not  be  within  the  Jarladictlon 
of  the  district  court  The  argument  is  not 
witliout  force,  but  we  are  not  prepared  to 
agree  with  the  conclnslon  exprMsed.  Section 
10  of  the  statute  (article  6246—18)  Is  a«  fol- 
lows: 

"While  the  Ineapadty  for  work  resulting 
from  injury  is  total,  the  aasodation  sball  pay 
the  Injured  employe  a  weekly  compensation 
equal  to  sixty  per  cent,  of  his  average  weekly 
wages,  but  not  more  than  flS.OO  nor  less  than 
$5.00,  and  In  no  case  shall  the  period  covered 
by  such  compensation  be  greater  than  four 
hundred  and  om  (4DlJ  weeks  from  the  date  of 
the  injury." 

[1. 2)  The  plaintiff  alleges  that  the  acdduit 
complained  of  resulted  tn  permanent  person- 
al Injuries  to  him;  that  the  index  finger  of 
bis  left  hand  was  cut  off  or  spilt  at  the  distal 
phalange,  and  as  a  direct  result  thereof  the 
tendons,  ligaments,  and  nerves  of  the  finger 
and  hand  and  arm  were  injured,  traumatic 
rheumatism,  stiffness  of  said  finger  and  hand 
produced,  which  wholly  incapacitated  and 
disabled  him  for  work  for  a  period  of  1(M 
we^B.  The  section  of  the  statute  Just  quot- 
ed provides  that  the  Injured  employe  shall 
be  paid  the  compensation  therein  specified 
regardless  of  the  nature  of  his  injury,  so  long 
as  his  Incapacity  for  work  resulting  from 
the  Injnry  is  total,  not  exceeding  a  period 
of  401  we^s.  The  all^^  period  of  the  plaln^ 
tiff's  total  Incapacity  for  work  as  a  result 
of  his  injuries  Is  104  weeks,  a  far  less  number 
of  weeks  than  the  number  for  which  com- 
pensation is  allowed  by  section  10  of  the 
statute,  but  together  with  the  allegations  of 
the  plaintiff's  petition  presenting  a  claim  for 
damages  In  amount  clearly  within  the  juris- 
diction (tf  the  district  court.  The  allegations 
of  the  petition  presented  gnestlonb  of  fact, 
and  for  the  purposes  of  the  defendant's  de- 
murrers the  court  had  to  treat  them  as  true. 
Thns  treated,  they  showed  a  tifgbt  of  recovery 
for  a  sum  In  excess  of  $500. 

Again,  secUui  11  (artldte  5240—19)  Is  as 
follows: 

"While  the  incapacitT  for  work  resulting 
from  the  injnry  is  partial,  the  association  abaU 
pay  the  injured  employd  a  weekly  compensation 
equal  to  sixty  per  cent  of  the  diEEerenee  be- 
tween his  average  weekly  wagee  before  the  in- 
jury and  his  average  weekly  wage  earning  ca- 
pacity daring  the  existence  of  such  partial  In- 
capacity, but  in  no  case  more  than  $15.00  per 
week;  and  the  period  covered  hjr  such  com- 
pensation to  be  fai  no  ease  greater  tiian  Uiree 
hundred  weeks;  provided  that  in  no  case  sheH 


incapacity  exceed  four  hundred  and  one  (401) 
weeks  from  the  date  of  the  iojary." 

Section  11a  (article  6246—20)  provides  that 
In  cases  of  the  injuries  thereba  enumerated, 
the  Incapacity  shall  conclusively  be  held  to 
be  total  and  permanent,  and  that  the  enumer- 
ation shall  not  be  taken  as  exclusive,  but 
that  in  all  other  cases  the  burden  of  proof 
shall  be  on  the.  claimant  to  prove  that  his 
injuries  have  resulted  In  permanent,  total 
Incapacity.  The  pleadings  of  the  plaintiff,  It 
occurs  to  OS,  present  a  case  In  which  he 
would  be  entitled  to  compensation  for  a 
period  of  total  incapacity  or  partial  Inca- 
pacity or  total  and  partial  Incapacity  com- 
bined, making  It  essential  to  determine  the 
number  of  weeks  of  such  total,  partial,  or 
combined  incapacity,  as  shown  by  the  evi- 
dence, not  to  exceed  401  weeks  for  total  in- 
capacity or  SOO  weeks  for  partial  Ineapadty, 
or  401  for  the  two  combined  from  the  date 
of  the  injury,  and,  as  said  by  defendant's 
counsel,  pain  resulting  from  the  effort  to 
work,  and  other  disabling  consequences, 
would  be  elements  to  be  considered,  and  the 
number  of  weeks  of  total,  partial,  or  combin- 
ed incapacity  could  properly  be  submitted  to 
the  jury  for  its  determination.  In  either 
case  the  amount  recoverable  would  be  within 
the  jurisdiction  of  the  district  court. 

[8,  ♦]  The  petition  alleged  that— 

"naintiff  has  unpaid  accounts,  debts,  which 
aggregate  the  snm  of  $500,  due  and  incurred 
since  the  date  of  his  injury  by  reason  of  plain- 
tiff being  incapacitated  to  work  and  earn  mon- 
ey, also  doctor's  bills  incurred  by  reason  of 
treatment  of  his  Injured  finger,  hand,  and  arm. 
and  asked  judgment  therefor," 

These  allegatiou  wero  apedally  «rcepted 
to  and  the  exception  overmled.  We  think 
this  action  of  the  court  was  error.  It  was 
not  alleged  in  this  connection  that  the  a^ 
soclation  failed  to  furnish  reasonalllo  aid, 
hospital  services,  and  medicines,  when  need- 
ed, or  within  a  reasonable  time  after  notice 
to  the  association  of  the  Injury,  nor  that 
the  charges  were  fair  and  reasonable.  In 
the  absence  of  such  allegations,  the  plaintiff 
under  the  Woi^men's  Compensation  Lav 
sljowed  no  cause  of  action  for  the  recovery 
of  such  charge^  or  debts.  The  defendant, 
however,  suffered  no  Injury  by  the  action  of 
the  court  In  this  matter,  for  the  reason  that 
no  recovery  was  had  by  the  plaintiff  for  said 
alleged  claim. 

[6]  The  defendant's  fourteenth  assignment 
of  error  asserts  that  the  court  erred  in  per- 
mitting counsel  for  the  plaintiff,  in  his  closing 
argument  to  th%  Jury,  to  Indulge  In  Improper, 
inflammatory,  and  prc^adlc^  remarks  to  the 
Jury.  This  assignment  Is  well  taken  and  wUl 
be  sustained.  The  bill  of  exception  showa 
Oiat  connad  aaldf  In  substance: 

"That  the  Jury  would  remember  the  facts; 
that  they  could  see  the  relative  position  of  the 
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old  man  withoat  money  and  without  friends; 
that  he  had  saffwed  this  terrible  aceideDt  from 
which  he  had  undergone  honn  of  excmdatlnK 
pain;  that  hla  health  was  broken  and  his 
nerroaa  sjatem  Impaired  hj  reason  thereof; 
that  he  had  not  been  able  to  engage  in  any  kind 
of  cmplojmeDt  since  the  accident,  and  that  the 
jury  was  his  only  place  of  refuge,  and  he  was 
seeking  from  them  the  rights  which  had  been 
heretofore  denied;  that  on  the  other  band  the 
defendant  was  a  ridt  and  p&werful  insurance 
company,  an  artiflda!  person  withoat  a  soul; 
that  he  had  repreaented  Insurance  companies 
and  knew  all  their  tricks;  that  be  knew  they 
hated  to  pay  a  poor  man  what  was  justly  due 
him;  that  he  had  never  heard  of  any  insur- 
ance coQ^any  that  was  willing  to  pay  an  hon- 
est  claim,  and  that  the  defendant  insurance 
company  was  no  exception  to  the  rule;  that 
his  heart  went  out  to  the  poor  man  who  was 
fwced  to  fight  a  war  against  an  inanrance 
company;  that  the  Insurance  companies  had 
their  agents  everywhere,  and  that  when  the 
case  of  this  ptaintifE  was  called  before  the 
Industrial  Accident  Board,  the  defendant  in- 
surance company  was  represented  by  its 
agents  and  attorneys,  and  that  with  the  testi- 
mony of  hired  doctors  and  the  appeals  of  elo- 
quent attorneys,  the  defendant  insurance  com- 
pany indneed  the  Industrial  Acddent  Board  to 
reduce  plaintitPs  claim  to  a  mere  pittance; 
that  in  all  of  theae  proceedings  the  voic^  of  the 
plaintiff  was  not  heard;  that  this  Oompensa- 
tion  Law  is  one  of  the  greatest  outrages  ever 
forced  on  the  people  of  Texas;  that  he  did  not 
have  any  money  to  go  himself,  neither  did  he 
have  money  to  send  doctors  and  lawyers  to 
plead  his  cause;  and  that  hla  only  hope  for 
justice  lay  in  the  verdict  wbidi  he  expected  the 
jury  to  render." 

[B]  Tbe  court  In  approving  the  bill  indorsed 
thereon  the  following: 

"This  bill  is  qualified  with  this  statement, 
that  no  objection  was  made  to  theae  remarks 
by  coonsel  for  plaintiff  aave  and  only  in  this 
bUU" 

It  appe&n  that  counsel  mode  tbe  objection- 
able remarks  wltb  the  knowledge  ot  the 
coart,  without  rebuke  or  effort  to  restrain 
him,  Tbe  rules  promulgated  for  tbe  govem- 
ment  of  tbe  district  court  declare  tbat  coun- 
sel sball  be  required  to  confine  the  argument 
strictly  to  the  evidence  and  to  tbe  arguments 
of  opposing  couns^  (Rule  89,  [142  S.  W.  xiU]), 
and  the  court  will  not  be  required  to  wait 
for  objectims  to  be  made  where  the  mlee 
as  to  arguments  are  violated  (Elule  41  [142  S. 
W.  xlv]).  By  these  rules  tbe  "duty  devolves 
affirmative,  first,  upon  counsel  to  confine  bis 
argument  strictly  to  the  evidence  and  to  tbe 


argument  of  opposing  counsel ;  second,  upon 
the  court,  on  its  own  motion,  to  confine  coun- 
sel to  this  Una  of  argummt."  If  both  tbe 
counsel  who  is  making  the  a^ment  and  tbe 
court  shall  fail  in  the  discharge  of  their  duty, 
the  rules  give  to  opposing  counsel  the  privi- 
lege, but  do  not  make  It  his  duty,  to  then  pre- 
sent hla  point  of  objection.  Th\s  discretlmi 
glvm  to  counsel,  as  to  whether  he  will  make 
the  objection  at  the  time,  was  doubtless  based 
upon  the  well-known  embarrassment,  and 
often  prejudice  which  generally  attend  tbe 
Interruption  of  argument  of  counsel  by  an- 
other. Willis  &  Bro.  V.  McNeUl;  57  Tex.  465. 
Counsel  should  never  endeavor  to  obtain  a 
verdict  by  argument  based  upon  anything 
other  than  the  facts  In  the  case  and  the  con- 
clusions legitimately  dedncible  from  the  law 
applicable  to  them,  and  any  other  practice 
should  be  promptly  repressed.  "Every  lit- 
Igant,  whether  be  Is  morally  good  or  bad,  or 
rich  or  poor,  is  entitled,  in  a  court  of  Justice, 
to  have  his  rights  passed  upon  and  his  evi- 
dence weighed  by  an  unprejudiced  tribunaL" 
The  evld«ice  as  to  the  extent  or  seriousness 
of  the  plalntUTs  Injuries  and  as  to  the  num- 
ber of  weeks  necessary  to  Pectus  te  a  com- 
plete recovery  from  the  effects  thereof  was 
sharply  conflicting.  Tbe  record  does  not  dis- 
close the  remarks  of  counsel  were  provoked 
by  opposing  counsel;  nor  Is  there  in  tbe  evi- 
dence before  us  anything  which  warranted 
their  Inflammatory  character.  Jurors  are 
alsposed  to  regard  as  proper  any  arsomuit 
which  the  court  permits  tbe  attorneys  to 
make,  and  the  remarks  objected  to  and  per- 
mitted in  this  case  were  w^  calculated  to 
influence  tbe  Jur7  In  resolving  Important 
Issues  of  fact  against  the  defendant  Thej 
could  only  have  the  effect  of  Inflaming  the 
minds  of  the  jurors  against  the  d^endant, 
and  so  far  exceeded  the  bounds  of  legitimate 
argument  that  they  alone  iusOts  a  reversal 
of  the  judgment  obtained.  Western  Indemni- 
ty Co.  V.  MacKechnle,  214  S.  W.  456;  a  A. 
Pace  Oroc.  Oo.  v.  Quynes,  214  S.  W.  704; 
Metropolitan  St  By.  Oo.  t.  Roberts,  142  &  W. 
44 ;  Railway  Co.  v.  Soott,  26  S.  W.  999; 

There  are  several  other  assignments  of 
error,  but  they  have  beoi  disposed  of  against 
the  aivellant  by  what  we  bave  already  said 
or  present  no  revwslble  onror,  and  hence 
they  need  not  be  discussed.  Of  course.  If  the 
Incapacity  extends  b^ond  one  wedc,  ooso- 
pensation  shall  b^in  to  accrue  on  tbe  tfl^th 
day  after  the  Injury. 

The  judgmoit  la  reversed,  and  tb»  cause 
remanded. 
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not  belni  a  neeessaiy  element  in  a  treqiaBB 

case. 

[Ed.  Note.— For  other  defi&itfotia,  see  Words 
and  Plirases,  First  and  Second  Series,  Tres- 
pass.] 


1.  Pleadlag  1 1— CoatrovertiH  plea  of  priv- 
ilege leed  not  set  out  facts  reqalred  by  stat- 
ute where  they  are  alleged  In  the  petnion. 

A  plea  controverting:  a  plea  of  privilege  to 
be  Boed  in  another  eoonty  was  not  insufficient 
because  not  spcdfleidlr  alleging  facte  relied  on 
to  confer  venae,  as  required  by  statute,  wbere 
it  pleaded  that  the  suit  was  founded  upon  an 
offense  and  trespass  committed  by  defendants  in 
the  county  ss  set  oat  in  the  petition  to  which 
reference  was  made,  since  the  averments  of 
the  petition  were  thereby  made  a  part  of  the 
controverting  plea  and  the  petition  stated  facts 
satis^iDg  the  statute. 

2.  DIsMlssal  and  aonsslt  «es»5— Plalatlff  nay 
dlsnlss  as  to  defendant  whose  plea  for  ohaase 

Is  aboot  to  be  allowed. 

Our  statutes  provide  that  plaintiff  may  take 
a  nonsuit  at  any  time  before  the  decision  is  an- 
nounced, and  also  may  discontinue  as  to  any 
cote  or  more  defendants  where  no  cross-action 
or  affirmative  rdief  li.  aon^t,  and  when  the 
dlscontinaanco  would  not  operate  to  the  preju- 
ffice  of  other  defendants,  so  that,  where  the 
eoart  had  indicated  that  he  would  allow  the 
plea  of  special  privilege  of  one  defendant,  but 
not  of  another,  plaintiff  could,  before  the  deci- 
sion, dismiss  as  to  the  mie  whose  plea  was  to 
be  allowed. 

3.  Pleadlai  •a»MI  —  Not  proper  to  oxprost 
opIaloR  on  Mtters  going  to  tho  Borlta  la 
bearing  npoa  change  of  voauo. 

Upon  bearing  of  a  plea  of  special 'privilege, 
It  is  not  proper  to  express  any  opinion  upon 
matters  which  are  for  determinatiaa  iqpon  the 
trial  of  the  case  apon  its  merits. 

A.  Flooding  •allien  plea  of  privilege.  It  la 
toflolent  for  plaintiff  to  plead  a  cause  of  ac- 
tion, and  prove  that  It  arose  In  whole  or  In 
part  In  cennty  where  oult  was  brooght. 

Upon  pleas  of  privilege,  it  devolves  upon 
plaintiff  only  to  plead  a  cause  of  action  arising 
in  whole  or  in  part  in  the  county  of  suit,  or  sn 
offense  or  trespass  committed  therein,  and  that 
the  acts  relied  on,  or  a  part  of  them,  occurred 
there,  and  it  is  not  necessary  to  prove  all  the 
elements  finally  fixing  liability  upon  the  defend- 
ant, but  it  is  sufficient  for  plaintiff  to  plead  a 
canse  of  aetitm,  and  prove  tlwt  it  arose  In  whole 
or  in  part  in  snch  eonnty,  or  that  tiie  alleged 
treQ>asa  was  committed  there. 

5.  Venae  <8=>6  —  Injury  alleged  held  a  "tres- 
pass** within  statnte. 

Petition  for  recovery  for  offense  or  "tres- 
pass" consisting  of  threats  of  criminal  pros- 
ecution and  abuse,  or  other  overt  acts,  held  to 
constitute  an  action  In  trespass  within  the  ex- 
ception to  the  veme  statute,  since  the  petition 
elleged  no  mere  negligence,  but  wanton  and 
deliberate  acts  resulting  in  the  impairment  oC 
plaintiff's  health,  and  in  physical  injuries,  foree 


6.  Corporations  «»503 (3)— Defendant  eorpo- 
ratlen  not  entitled  to  change  where  acts  eom- 
plalned  of  were  perfermed  In  oonn^  of  snlt. 

The  exception  In  matters  of  special  privi- 
lege authorizing  a  suit  against  a  corporation,  to 
be  instituted  where  the  cause  of  action,  or  a 
part  thereof,  arose,  did  not  require  granting 
a  change  of  venue  where,  nnder  tbe  evidence 
on  the  plea,  the  acts  chiefly  resolttng  in  tbe  in- 
Juries  alleged  by  the  plaintiff  were  performed, 
if  at  an,  in  tbe  cotmty  where  suit  was  brought 

On  Bebearlng. 

7.  Pleading  1 1— Prima  faerie  right  to  change 
of  veaue  ender  plea  of  privilege  ovoroomo  by 
ovMenoo. 

In  an  action  against  a  bank  and  its  attor- 
ney, evidence  tending  to  show  that  tiie  attorney 
acted  witii  the  bank's  antluaitr  In  doing  alleg- 
ed wrongful  acts  constituting  trespass,  and 
tending  to  show  ratification  or  acquiescence, 
field  sufficient  to  overcome  the  prima  facie  right 
to  change  arising  from  the  sworn  plea  of  priv- 
ilege, for  such  facta  need  not  be  proven  with 
the  certainty  and  completeness  required  to  en- 
title plaintiff  to  judgment  on  the  merits. 

Ai^>eal  from  District  Court,  McLennan 
County ;  H.  M.  Rlchey,  Judge. 

Suit  by  W.  T.  Childa  against  the  Pirst  Na- 
tional Bank  of  Jacksonville,  Tex.,  and  Lee  G. 
Garter.  A  plea  of  privilege  to  be  sued  in  an- 
other count?  was  overruled  as  to  the  defend- 
ant Bank,  and  sustained  as  to  the  defradant 
Carter,  as  to  whom  the  cause  was  dismissed, 
and  tbe  Bank  appeals.  Affirmed. 

Lee  O.  Carta',  ot  Jacksonville,  and  Sleeper, 
Boynton  &  K^all,  of  Waco,  for  appellant. 
Johnston  &  Hughes,  of  Waco,  for  appellee. 

BRADT,  J.  This  salt  was  Instituted  by 
appellee  against  the  appellant  bank  and  Lee 
Q.  Carter,  in  tbe  district  court  of  McLennan 
county. '  Both  defendants  filed  pleas  of  priv- 
ilege, and  asked  that  the  canse  be  trans- 
ferred to  Cherokee  county,  the  domicile  of 
tbe  corporatiMi,  and  the  residence  of  tbe  Indi- 
vidual defendant,  (introverting  pleas  were 
filed  by  tbe  plaintiff,  and,  upon  a  hearing, 
the  court  sustained  the  plea  of  privilege  of 
Carter  and  overruled  the  plea  of  the  bank. 
However,  upon  tbe  announcemmt  by  tbe 
Judge  that  It  was  bis  Intention  to  sustain  the 
plea  ct  privilege  of  Carter,  tbe  plaintiff 
moved  tbe  court,  orally,  to  dlBmlss  his  suit 
as  to  said  defendant,  and  tbe  court  later  sus- 
tained bis  written  motion  to  that  effect  Tbe 
bank  has  appealed  from  the  Cffdcr  entered 
on  this  hearing. 

[O  The  fiitA  question  that  will  be  di»- 
cussed  is  the  claim  that  the  controverting 
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plea  was  insnfflclent,  because  It  did  not  spe- 
dflcally  allege  the  facts  relied  on  to  confer 
veoue  upoo  the  courts  of  McLennan  county, 
as  required  by  the  statute.  In  the  verified 
controverting  plea,  the  plaintiff  pleaded  that 
the  suit  was  founded  upon  an  offense  and 
trespass  committed  by  the  defendants,  con- 
sisting <^  threats  of  criminal  prosecution, 
and  the  abuse  and  other  overt  acta  more  fully 
set  ont  In  the  petition,  to  which  reference 
was  made.  A  similar  allegation  was  made 
under  the  dalm  that  the  defendant  bank  was 
a  private  corporation,  and  that  the  cause  of 
action,  or  a  part  thereof,  arose  in  McLennan 
county.  The  effect  of  this  was  to  make  the 
averments  of  the  petition  part  of  the  con- 
troverting plea,  and.  we  think,  was  a  sub- 
stantial compliance  wltb  the  statute.  Indeed, 
there  Is  mncb  to  commend  the  practice 
where  the  facts  are  so  fully  pleaded  in  the 
petition.  We  have  no  doubt  that,  If  the 
plaintiff  bad  attached  a  copy  of  the  petition 
to  taia  oontroverting  plea  as  an  exhibit,  and 
bad  sworn  that  the  facts  therein  alleged 
were  true,  It  would  have  met  the  purposes  of 
Uie  statute.  We  see  no  difference  where  the 
facts  alleged  in  the  petition  are  expressly 
made  a  port  of  the  coutrovertlng  lAea.  Moi^ 
gan  T.  Johnson,  15  Tex.  66d;  Gray  t.  Steed- 
man  Bros.,  63  Tex.  9S ;  Huffman  t.  Hardeman 
(SnpJ  1  S.  V.  076. 

[2]  The  next  point  to  be  dlBcnssed  is  the 
contention  that  the  trial  court  should  not 
hare  permitted  plaintiff  to  dismiss  at  to  the 
defendant  Carter,  it  being  claimed  that  the 
court  was  without  jurisdiction  so  to  da  Our 
statutes  provide  that  a  plaintiff  may  take  a 
nonsuit  at  any  time  before  the  decision  of 
the  court  la  announced;  and  also  that  a 
plaintiff  may  cUscontinue  his  suit  against 
any  one  or  more  defUidantB,  where  no  cross- 
action  or  afflimatiTe  relief  Is  sought  by  said 
defendaiits  and  when  the  discontinuance 
would  not  operate  to  the  prejudice  of  the  oth- 
er defendants.  It  is  true  that  our  venue 
statute,  as  amended,  provides  that  when  a 
plea  of  privilege  Is  sustained  the  cause  shall 
not  be  dismissed,  but  shall  be  transferred  to 
the  proper  court.  It  Is  not  believed,  however, 
that  it  was  the  Intention  of  the  Legislature 
to  prevent  the  full  operation  of  the  statutes 
as  to  nonsuit  and  discontinuance.  Under  the 
f<Mrmer  practice,  when  a  plea  of  privilege  was 
sustained  the  case  was  dlsmls&ed.  The  histo- 
ry of  the  amendment  convinces  us  that  Its  pur- 
poKG  was  to  prevent  a  dismissal  by  the  court, 
end  not  a  voluntary  dismissal  by  the  plain- 
tiff, when  he  does  not  choose  to  follow  np 
his  suit  against  a  def^dant  whose  plea  of 
privilege  has  been  sustained.  There  could  be 
no  valid  reason  assigned  for  denying  plaintiff 
the  right  to  discontinue  his  suit  when  the 
venue  has  been  transferred.  Ordinarily  a 
defendant  could  not  complain  at  such  action. 
In  this  case  It  is  clear  that  no  injury  was 
done  either  defendant  Mor  do  we  see  that 


the  court  was  ladclng  in  Jurisdiction  to  enter 
the  order  of  dUsnlsaaL  District  courts  are 
courts  of  general  jarlsdlctlM^  and  the  court 
had  the  power.  If  It  desired  to  do  so,  to  set 
aside  the  order  sustaining  the  plea  of  privi- 
lege of  the  one  defendant  and  to  permit  a 
nonsuit  or  discontinuance  as  to  him.  This 
was  substantially  what  was  done.  If  not  In 
form. 

We  are  not  required  In  this  case,  however, 
to  rest  the  decision  on  this  point  ujwn  the 
view  above  expressed.  The  record  shows 
that,  when  the  court  announced  his  Intention 
to  sustain  the  plea  of  privilege  of  Carter, 
but  before  he  had  entered  any  order  to  that 
effect,  or  announced  his  final  declslwi  there- 
on, the  plaintiff  asked  leave  to  dismiss  his 
suit  as  to  that  defendant.  The  court  an- 
nounced that  plaintiff  would  be  granted  time 
to  file  a  written  motion,  and  both  parties 
would  be  given  time  to  present  authorities. 
The  written  motion  was  thereafter  filed,  and 
the  following  day  the  court  sustained  the  mo- 
tion to  dismiss.  We  think  It  is  immaterial 
that  the  entry  of  the  order  sustalnng  the  plea 
of  privilege  of  Carter  preceded  the  entry  ot 
tbe  order  allowing  the  dismissal.  Plaintiff 
had  prevloudy,  in  open  court  and  before  tbe 
dedslOB  of  the  oonrt  was  actoally  announced, 
sought  a  discontinuanceasto  sucii  defendant 
His  rl^t  to  discontinue  tbe  suit  could  not  be 
prejudiced  or  affected  by  a  subsequent  de- 
dsioa  and  order  sustaining  tbe  plea  of  privi- 
lege. Weil  T.  Abeel,  200  S.  W.  73ff,  and  au- 
thorities there  dted ;  Luter  Ibnken.  143  S. 
W.  675;  Bates  v.  HlH,  144  S.  W.  288;  Rut- 
ledge  V.  Evans,  219  S.  W.  218.  In  the  last- 
cited  case,  the  court  held  that,  where  actions 
were  severable,  the  court  may  sustain  the 
plea  of  privilege  as  to  one  of  the  defendants, 
and  transfer  the  cause  as  to  htm,  but  hold  it 
for  trial  as  to  the  other  defendant 

[3]  Appellant  has  raised  several  Interesting 
questicms  as  to  the  failure  of  tbd  proof  to 
show  that  Mr.  Carter,  as  attorney  for  the 
bank,  had  authority  to  do  the  alleged  wrong- 
ful acts  in  behalf  of  the  bank ;  and  also  the 
Inadequacy  of  the  evidence  to  show  that  the 
bank  had  ratified  or  acquiesced  In  his  actions. 
It  is  not  thougfit  proper  to  express  any  opin- 
ion upon  these  matters,  as  they  are  questions 
for  determination  upon  the  trial  ot  tbe  case 
on  Its  merits. 

[4]  Upon  tbe  hearing  of  the  pleas  of  privi- 
lege, It  devolved  upon  the  plaintiff  only  to 
plead  a  cause  of  action  arising  In  whole  or 
in  part  in  McLennan  county,  or  an  offense 
or  trespass  committed  In  that  county,  and 
to  prove  that  the  acts  relied  upon,  or  a  part 
of  them,  occurred  there.  In  such  a  proceed- 
ing It  Is  not  necessary  to  prove  all  the  ele- 
ments finally  fixing  liability  upon  the  defend- 
ants. It  was  Butlldlent  for  tbe  plaintiff  to 
plead  a  cause  of  action,  and  to  prove  that 
It  aroee  In  whole  or  tn  part  In  Que  county 
where  tbe  solt  was  brougbt  or  that  the 
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alleged  trespan  vu  committed  there.  At 
most,  It  was  onij  Deceesary  to  ehow  a  prol>- 
aUe  reoOTory.  We  ttiink  Qua  ehowlnr  was 
snfflclent  to  justify  tbe  condnsloa  and  Judg- 
ment oil  the  trial  conrt 

[S]  It  ta  claimed  by  appellant  that  no 
tense  or  traspase  waa  alleged  by  plaintiff 
withtai  the  meaning  of  the  Tenue  statute; 
and  also  that  no  cause  of  action  In  whole 
or  in  part  arl^g  In  HeiLennan  county  was 
alleged.  As  to  the  first  of  these  contentlms, 
we  are  stnmgly  inclined  to  the  view  that  this 
Is  a  case  of  trespass  under  the  doctrine  an- 
nounced the  Supreme  Court  In  ^111  ▼. 
KimbaU.  76  Tex.  210,  13  8.  W.  69,  T  L.  R.  A. 
618.  It  Is  true  that  the  court,  In  tbe  later 
case  of  Rldcer  t.  Shoemaker,  81  Tex.  22,  16 
S.  W.  64B,  qualified  tbe  former  case  In  respect 
to  certain  expressions  therein.  NerertheleBS, 
Mr.  Justice  Galncv,  speaklog  for  tbe  court 
in  the  Rleker  Case,  stated  that: 

"The  words  Vhen  the  crime,  offenee,  or  tres- 
pass was  eominitted'  indicate  that  the  word 
trespass  was  intended  tty  embrace  only  actions 
for  such  jnjnries  as  result  from  wrongful  acts 
wUlfuUy  or  nefUganUy  committed,  and  not 
those  wliidk  result  from  a  mere  omisrion  to  do 
a  doty." 

The  holding  was  that  a  mere  negligent 
omission  would  not  constitute  a  trespass. 
Here  the  petition  alleges  no  mere  negllgeuce, 
but  acts  claimed  to  hare  been  committed 
wantonly  and  deliberately,  resulting  in  the 
impairment  of  plaintiffs  health  and  In  physi- 
cal Injuries.  It  is  not  believed  that  the 
authorities  in  this  state  Justify  appellant's 
contention  that  force  Is  a  necessary  element 
tn  a  trespass  case.  We  prefer,  however, 
not  to  rest  the  decision  alone  upotr  tbls 
ceptlon  to  the  general  venue  statute. 

[6]  PlaJntiCF  also  invoked  tbe  exception 
which  authorizes  a  suit  against  a  private 
corporation  to  be  instituted  where  the  cause 
of  action,  or  a  part  thereof,  ^rose.  Under 
the  evidence,  the  acts  chiefly  resulting  in 
tbe  Injuries  alleged  by  plaintiff  were  per- 
formed, if  at  all,  in  McLennan  county. 
Therefore,  under  tbe  pleadings  and  the  evi- 
dence, the  trial  court,  for  this  reason  also, 
was  warranted  in  holding  that  the  venue 
was  properly  laid  in  McLennan  county. 

We  hare  carefully  considered  all  the  as- 
signments to  tbe  brief,  and  conclude  that  no 
reversible  error  has  been  shown.  The  Judg- 
ment will  be  affirmed. 

Affirmed. 

On  Bebearlng. 

Goaneel  for  ai^lant  bas  filed  an  able 
argummt  on  m6tloa  for  rehearing,  and  It  Is 
thoucbt  proper,  U  not  neceaiary,.  to  brlaflT 
dlscusa  some  of  the  p<dntB  of  attack  npon  our 
original  opinl<Bi. 

It  is  insisted  we  were  In  ersor  In  holding 
that,  under  the  present  atatutea,  a  plaintiff 
is  not  iagriTuA  oC  bis  rttfit  to  take  a  vdun- 
tary  nonsuit,  or  to  discontinue  his  suit 


against  one  or  more  defendants,  when  a  plea 
of  privilege  has  been  sustained.  Several, 
authorities  have  been  cited  In  support  of  this 
protknltion,  but  we  do  not  find  that  they 
sustain  it  We  referred  to  the  case  of  Rut- 
ledge  V.  Bvans,  219  S.  W.  218,  a  dedslw)  by 
the  Court  ot  Civil  Annals  for  the  Fourtb 
Dtetrict,  in  which  it  was  held  that,  where 
actions  are  severable,  tbe  court  may  sustain 
a  plea  of  prlTilege  as  to  one  of  ibe  defOidants 
and  transfer  the  cause  as  to  him,  but  liold 
it  for  trial  a«  to  tbe  others.  It  appears  that 
tbe  Sopreme  Court  bas  granted  a  writ 
error  in  tliat  cas^  and  bas  indicated  Its  oi^ 
Ion  that  this  practice  is  not  pomlsslble,  but 
that  the  entire  cause  should  be  transferred 
as  to  all  Uie  parties.  This  would  appear  to 
be  in  line  with  preTloiu  holdings  of  the 
Supreme  Court,  eapedally  Hickman  v.  Swabi, 
106  Tex.  4S1.  167  a  W.  209,  but  In  no  case 
whicAi  we  bare  examined  does  It  appear  tbat 
there  was  a  dtsmlsaal  by  Qie  plaintiff  as 
to  one  or  more  of  the  pertlesL 

We  are  not  convinced  that  our  miglttal 
opinion  .upon  this  question  Is  incorrect,  and 
we  are  stUl  strongly  incllii«d  to  the  view  that 
our  venue  statute,  as  amended,  does  not  pre- 
vent a  plaintiff  from  taking  a  voluntary  non- 
suit or  discontinuance,  notwithstanding  a 
plea  of  privilege  may  have  been  sustained. 
A  contrary  view  would  aeon  to  be  an  un- 
reasottsMe  oonstructlon  of  the  statute.  If 
a  plaintiff  should  desire  to  discontinue  his 
suit  and  entirely  abandon  tbe  litigation,  upon  ■ 
tbe  sustaining  of  a  plea  of  privilege,  we  do 
not  ase  how  a  defendant  could  complain  of 
the  enrdse  of  such  right,  where  he  has  no 
CEOsaactlon,  and  does  not  seek  affirmative 
rdlef.  It  would  seem  to  be  folly  to  require 
a  transfer  of  the  cause  to  another  conrt,  with 
the  increased  costs  necessarily  resultii^,  In 
order  to  permit  tbe  plaintiff  to  take  his  non- 
suit in  another  JuTlsdlction.  We  are  unwlU-  ' 
lug  to  Impute  such  an  Intention  to  the  Legis- 
lature, In  the  absence  of  language  more  clear- 
ly Indicating  a  purpose  to  restrict  the  legal 
right  of  the  plalntUt,  ccmferred  by  other  stat- 
utes, to  enter  a  voluntary  dismissal.  Tbat 
our  Interpretaticm  Is  the  correct  one  Is  strong- 
ly Intimated  in  ttie  case  of  Garrison  r.  Stokes, 
151  8.  W.  898.  There  it  was  indicated  that 
the  plaintiff,  npon  the  sustaining  of  tbe  plea 
of  privilege  of  one  defendant,  might  have 
dismlsaed  as  to  such  defendant 

As  pointed  out  in  our  <^tnion,  liowever» 
the  cnrectness  ct  the  trial  court's  ruling  does 
not  alone  depend  on  the  right  ot  a  plaintiff 
to  take  a  nonsuit  after  a  plea  of  privily  > 
has  been  sustained.  As  we  view  the  record, 
the  plaintlfl  in  this  case  made  his  motion, 
orally,  and  In  open  oonrt,  befwe  Uie  court 
had  made  any  Judicial  pronouncement  upon' 
the  plea  of  prlvU^  of  tfther  defendant,  and 
he  was  granted  leave  to  file  his  motion  In. 
writing,  it  Is  true  tbat  the  same  day, 
and  befoife  the  written  Motion  to  dtsmlss  was 
filed,  the  court  made  a  docket  entry  sustain- 
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Ing  the  plea  of  prtrllege  of  the  defendant 
Carter,  and  noted  the  plaintiff's  exception 
thereta  On  the  following  day,  however,  the 
written  motion  to  dismiss  was  filed,  and 
waa  sustained.  We  atlll  adhere  to  the  view 
that,  the  plaintiff  having  sought  a  dlsccn- 
tlnuance  as  to  Mr.  Garter  before  the  decision 
of  the  court  was  announced  as  to  the  tatter's 
l^ea  of  privilege,  his  right  to  a  'nonsuit  and 
discontinuance  as  to  such  defendant  was  not 
prejudiced  or  affected  by  the  subsequent  de- 
cision and  order  sustaining  the  plea  of  privi- 
lege. Furthermore,  the  1)111  of  exceptions 
fairly  discloses  that  the  trial  court  refused 
to  approve  the  order  prepared  by  the  defend* 
ants  for  transfer  of  the  cause,  and  entered 
an  order  instructing  the  derk  not  to  make 
entry  of  the  same  on  the  minutes;  and,  tak- 
ing the  MU  as  a  whole,  it  substantially  ap- 
pears that  the  court  set  aside  the  order  sus- 
taining the  plea  of  privilege  before  granting 
the  motion  to  dismiss.  It  does  not  appear 
that  there  was  a  formal  setting  aside  of 
the  ord^  sustaining  the  plea  of  privilege, 
but  this  was  what  was  substantially  done, 
and  we  do  not  think  that  the  court  was  with- 
out Jurisdiction  so  to  do.  An  appeal  from 
such  order  bad  not  been  perfected,  and,  in- 
deed, has  never  been  taken. 

For  ell  the  reasons  Indicated,  we  reiterate 
the  conclusion  that  there  was  no  error  in 
permitting  the  plaintiff  to  take  a  nonsuit  ae 
to  the  defendant  Carter,  and  In  retaining 
venue  over  the  cause  as  to  the  remaining 
defoidant,  the  bank. 

Our  opinion  is  also  vigorously  challenged 
because  of  the  dalm  Uiat  it  was  not  proven 
that  Mr.  Carter  bad  authority  to  act  for  the 
bank  In  doing  the  acts  claimed  to  constitute 
a  cause  of  action  for  damages.  It  is  e^)ecial- 
ly  urged  that  we  have  virtually  overruled  our 
decision  In  the  case  of  First  National  Bank 
V.  Qates,  213  S.  W.  720,  which  has  been  cited 
and  approved  by  other  Courts  ot  Civil  Ap- 
peals. A  consideration  of  the  facts  and  hold- 
ings in  the  cases  referred  to  has  convinced 
ns  that  there  is  no  conflict  betwem  these  de- 
cisions and  our  holding  In  this  case.  In  the 
Gates  Case,  there  were  several  grounds  urged 
for  maintaining  the  Tcoue  in  Coleman  coun- 
ty as  against  the  Brownwood  National  Bank. 
We  expressly  held,  and  adhere  now  to  the 
view,  that  it  was  not  enough  to  idead  facts 
sustaining  the  venue  In  the  county  where  the 
suit  was  brought,  but  that  such  facts  must 
be  proved.  However,  our  holding  there  was 
that  the  facts  proven  did  not  show  that  the 
Brownwood  National  Bank  was  connected 
with  the  alleged  fraud,  nor  the  alleged  con- 
version, nor  the  other  matters  which  it  was 
claimed  conferred  venue  on  the  courts  of 
Coleman  county.  Furthermore,  there  were 
findings  by  the  lury  as  to  these  matters  which 
were  adverse  to  the  plaintiff,  and  which  we 
held  were  siqtpwtecl  by  the  evldenoe.  In  the 
otlier  cases  dted  by  appellant  here^  time  was 


no  proof  whatever  of  the  authority  of  the  al- 
leged agent  to  execute  the  ctmtracta  sued  on, 
and  this  was  an  lndiq>ensable  donent  in 
fixing  the  venue. 

[7]  In  the  Instant  case,  while  we  do  not 
think  it  proper  to  express  an  opinion  as  to 
the  BufflclCTcy  of  the  proof  to  finally  fix  lia- 
bility upon  Uie  bank,  there  was  some  proof 
tending  to  show  that  Mr.  Carter,  as  attorn^ 
for  the  bank,  a<^ed  with  authority  In  doing 
the  alleged  wrongful  acts  iq  behalf  of  the 
hank  and  tending  to  show  ratification  or 
aoqulesence  in  his  actltms  by  the  bank.  The 
evidence  on  this  point,  while  circumstantial, 
was,  in  our  opinion,  sufficient  to  raise  the 
issue,  and,  fqr  the  purposes  of  vraiue,  was 
suffldMit  to  overcome  the  prima  facie  right 
to  a  change  of  venue  arising  from  tbe  filing 
of  the  mwoea  i^ea  of  ^vil^e.  We  cannot 
accede  to  the  propoattlon  that,  upon  the  trial 
of  sudi  issues,  it  was  necessary  to  prove  the 
facts  with  sQCh  certainty  and  completeness 
as  would  entitle  the  plaintiff  to  a  Judgment 
on  the  merits.  We  r^terate  the  view  that 
"In  such  a  proceeding  it  Is  not  necessary  to 
prove  all  the  elements  finally  flxlnc  llaUlity 
upon  the  defendant." 

We  have  found  notblng  In  the  cases  dted. 
originally,  or  on  rehearing,  which  militates 
against  this  holding.  We  have  glvoi  care- 
ful conalderatlon  to  all  of  the  mattws  urged 
In  the  motion,  and  liave  oondnded  that  It 
should  be  overruled. 

Motion  overruled. 


HULL  V.  GUARANTY  STATE  BANK  OF 
CARTHAGE.  (Ne.  943.) 

(Coart  of  CMl  Appeals  of  Texas.  Beaumont 
May  81,  1021.  Bebearing  Denied 
June  10,  1921.) 

1.  Basks  nni  kanklag  «s>228  —  EvMeaoe  heli 
to  make  Ihbs  of  fact  as  te  wbetkar  presldest 

was  acting  for  baak. 

In  an  action  by  a  bank  to  recover  an  over- 
draft, evidence  Mid  to  make  an  isiae  of  fact 
as  to  whether  tbe  president  of  the  bank  in  pur> 
chasing  defendant's  cotton  and  promising  to  pat 
the  proceeds  in  .the  bank  to  his  credit  was  act- 
ing as  president  6f  the  bank  or  indivldnally. 

2.  Appeal  asd  error  «s>IOIl(l}*Trlal  Js4h^s 
fading  es  issae  ef  faot  Mt  dlstsrlisd. 

Where  the  trial  court  was  compelled  t«  de- 
termine an  Issue  of  fact  apon  ^metrically  op- 
posed  eridence  and  pass  upon  tbe  veracity  of 
tbe  witnesses,  It  is  the  datj  ot  ttie  Court  of 
Civil  to  ivhold  Us  fiadhig. 

3.  Appeal  and  error  «s>747(2)— IseesaMesw 
ef  ooBolusleas  est  eosslderad  wbes  ealy  ese 
party  has  aastgaed  error. 

Whether  the  eonrf  s  condustona  of  law 
wUd  ware  partly  favorabla  to  defendant  ud 
pardy  unfavorable  were  Ineonsl  stent  as  a  whole 
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n«ed  not  b«  determlMd,  wlttn  then  1« 
crosB-udgnment  of  arror  by  plaintiff. 

4.  Ba«kt  Mi  baakiiiB  «=9l06--Buk  ifft  liable 
for  prwldent's  falliirt  t»  dtpwH  nCMy  u 
agraad  ladivldaally. 

Where  the  president  of  a  bank  acted  as  an 
Indi-vidual  and  not  as  an  offidal  of  the  bank 
in  porcbasiDf  defendant's  cotton  and  promis* 
ins  to  deposit  the  proceeds  in  the  bank  to  his 
credit,  the  bank  was  not  responsible  to  the 
defendant  for  his  faDure  to  deposit  the  pro- 
ceeds to  defoulant^B  credit,  thongb  he  deposited 
them  to  Us  own  credit;  it  not  appearinc  that 
■007  of  tbe  other  ofBeera  knew  anything  atwot 
the  natort  of  Hm  tranuetiMi  trntQ  lonf  after- 
wftrdSt 

Appeal  from  Dtstrict  Oonrt,  Puuda  Ooan- 
tj ;  Ghas.  Tj.  BracbflcM,  Jwl^ 

Suit  by  the  Guaranty  State  Bank  of  Gai^ 
tbage  asainet  E.  A.  HuU.  From  a  Judgment 
for  itototiir,  defOidant  appeala.  Affirmed. 

Oarrlson,  PcOlard,  Morris  ft  Berry,  of  Hooa- 
toD.  and  H.  N.  Utama,  ot  Cartbaga,  tifr  ap* 
p6Ilant 

P.  P.  Long,  R.  W.  Prieat.  and  Woolworth 
A  Damn,  all  of  Gartbage,  and  BUwln  Lafr. 
of  Ittmgvlew,  foe  appellee. 

HIGHTOWBR,  0.  J.  The  appellee,  tte 
Gaaranty  State  Bank  of  Carthage,  Panola 
Connty,  Tex.,  a  banldng  corporation  oi^n- 
Ized  nnder  the  laws  of  this  state,  ffled  this 
suit  against  appellant,  Hnll,  In  the  district 
court  of  Panola  county,  claiming  that  appel- 
lant, a  customer  of  the  bank,  had  overdrawn 
his  accomit  In  the  bank  to  the  extent  ef  $3,- 
042.00.  and  that  on  account  of  such  over^ 
draft  appellant  was  Indebted  to  appellee  in 
said  sum,  and  judgment  was  inayed  against 
appellant  for  that  amount 

Appellant,  after  interposing  a  general  do* 
murrer  and  guieral  d«ilal,  allied  specially 
that  on  and  prior  to  the  18th  day  of  March, 
1912,  one  R.  B.  Trnbne  was  the  acting  presi- 
dent of  said  bank,  and  that  as  such  president 
had  control  and  authority  over,  and  the  gen- 
eral management  of.  Its  bustoess  affairs,  with 
authority  to  make  loans,  accept  and  receive 
deposits,  and  collect  indebtedness  due  said 
bank ;  that  for  several  years  prior  to  said 
18tb  day  of  March  appellant  had  various  and 
sundry  transactions  with  Trabueln  hie  capac- 
ity aa  president  of  the  bank,  wherein  ap- 
pellant bad  sold  and  delivered  to  Trabue,  in 
his  capacity  as  president  ot  the  bank,  much 
cotton,  wbldi  transactions  covered  a  period 
of  several  years ;  that  Trabue,  aa  presidait, 
would  irtmply  pass  tbe  amount  ot  tbe  proceeds 
ot  such  cotton  to  the  credit  of  appellant,  and 
would  then  Instruct  appellant  to  draw 
against  said  amount ;  that  prior  to  said  18th 
day  of  March,  said  Trabue,  as  president  of 
said  bank,  had  neglected  to  pass  the  proceeds 
of  audi  cotton  to  aMtellanf  a  credit  and  that 


appellant,  <m  several  occasions,  called  Tra- 
hue's  attention  to  such  failure,  and  that  Tra- 
bue, in  lite  capacity  of  president  of  the  bank, 
would  promise  aivellant  that  he  would  have 
the  matter  attended  to;  that  he  Cl^hue)  had 
simply  overlooked  the  matter  of  having  tbe 
proceeds  passed  to  appellant* a  account  and 
credit,  but  that  nevertheless  he  bad  instruct- 
ed the  employes  In  tbe  bank  to  pay  any  check 
or  checks  that  appellant  might  draw  against 
the  bank ;  that  appellant  did  not  live  in  tbe 
town  of  Caraa^,  but  lived  about  five  miles 
away,  and  that  be  bad  UnpUcit  confidence  in 
Trabue,  and  trusted  him  to  see  that  proper 
credits  were  duly  entered  as  he  had  promised 
and  agreed  to  do;  that  hla  bank  or  paai  book 
had  not  been  dieeked  up  or  balanced  for  some 
time,  and  that  when  he  carried  his  bank  or 
pass  book  to  the  bank  and  asked  the  cashier 
or  ottMT  offlosra  of  tbe  bank  to  tdieclc  the  same 
up  and  plaee  tbe  i»oper  creditB  there,  tbey 
usually  made  ennses  that  Trabne  was  not  In. 
but  that  they  would  see  him  and  have  the 
PR^wr  crsdita  entered,  but  that  Trabue,  as 
president,  had  Instructed  them  to  honor  aU 
cheiAs  drawn  on  said  bank,  and  ttiat  tbe^ 
same  would  be  promptly  paid;  that  on  or 
about  the  18tb  day  of  Har<^,  1912,  app^- 
lanf  a  pass  Ihk*,  showed  that  he  was  due  tbe . 
bank  tbe  sum  of  $S4.60,  when  In  truth  he  was 
not  due  said  bank  such  amount,  said  Trabue 
as  president  of  said  bank  having  failed  to 
deposit  to  appellaDt's  credit  mooa^  paid  to 
him  as  president  of  the  bank. 

Appellant  further  alleged  that  on  or  about 
said  18th  day  of  March,  1912,  Trabue.  as 
president  of  said  bank,  came  to  appellant's 
residence  late  one  evening,  and  told  appellant 
that  the  bank  examiner  was  checking  up  the 
bank,  and  that  be  waa  complaining  about  the 
bank  books  showing  overdrafts  of  aiH;)ellant; 
that  Trabue  brought  along  with  him  a  dip  of 
paper  showing  that  appellant  was  due  said 
bank  an  overdraft  of  $5,166,  which  amount 
corresiKinded  with  appellant's  pass  book  and 
last  check ;  that  appellant  told  Trabue  at  the 
time,  as  president  of  the  bank,  that  he  did 
not  owe  the  bank  such  a  large  amount,  and 
that  Trabue  told  appellant  that  it  was  neces- 
sary for  him  to  collect  said  amount,  and  that 
if  appellant  would  pay  same  that  he  (Trabue) 
would  have  his  account  corrected  and  all 
debits  properly  entered;  that  appellant  then 
told  Trabue  that  hQ  did  not  have  the  money 
to  pay  off  said  amount,  but  that  he  had  in  tbe 
town  ot  Carthage  128  bales  of  cotton;  that 
he  would  turn  the  cott<m  over  to  Trabue,  In 
his  capacity  as  president  of  the  bank,  so  that 
he  could  liquidate  said  indebtedness,  as 
shown  by  the  books  of  the  bank,  and  that  ap- 
pellant could  within  a  few  days  go  to  town 
and  have  his  account  checked  up  and  ell  prop- 
er credits  allowed;  that  appelant  turned 
over  to  Trabne  on  that  day,  aa  president  of 
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Bald  bank,  uld  128  bales  of  cotton ;  that  they 
agreed  npon  a  stlimlated  price  for  said  cot- 
ton, wblch  amounted  to  $6,993.81 ;  that  from 
said  amoont  they  deducted  $S,165,  the  amount 
which  Trabue  claimed  that  the  bank  books 
showed  ai^ellant  to  be  overdrawn,  and  that 
Trabue,  as  president  of  the  bank,  executed 
to  appellant  his  note  for  $14,125,  being  the 
balance  that  said  Trabue  claimed  was  due 
appellant  for  cotton  purchased  by  Trabue  In 
his  capacity  of  president  of  the  bank,  from 
him,  for  wblch  appellant  had  not  been  given 
credit  at  said  bank;  that  $1^  of  this 
amount  was  the  balance  due  from  said  eot- 
ton,  after  deducting  $5,165  to  cover  said 
claimed  overdraft  Appellant  further  al- 
lied that  Trabue,  in  his  capacity  as  presi- 
dent of  the  bank,  did  not  deposit  or  place  to 
appellant's  credit  In  the  bank  said  sum  of 
$5,165,  but  tamed  the  same  over  to  the  bank 
by  giving  the  bank  a  draft  on  another  party, 
with  bill  of  lading  covering  the  128  bales  of 
cotton  attached  to  the  draft ;  that  such  draft 
was  paid,  and  that  the  bank  received  the  pro- 
ceeds of  said  128  bales  of  cotton,  but  did  not 
credit,  and  afterwards  refused  to  credit,  ap- 
pellant with  said  sum  of  $5J.65.  as  Trabue^ 
In  his  cepaclt7  as  president,  agreed  to  do; 
that  In  turning  over  the  cottw  to  Trabue^  as 
president,  the  same  was  so  done  to  liquidate 
and  pay  any  overdraft  wblch  the  bank 
held  ag^nst  ai^ellant,  with  the  understand- 
ing that  any  errors  or  any  credits  not  there- 
tofore received  by  aj^llant  would-be  cor> 
rected ;  that  In  fact  the  books  of  the  bank  at 
that  time  showed  that  ai^pdlant  had  over- 
drawn his  account  $2,065^,  and  that  after- 
wards appellant  drew  checks,  subsequent  to 
said  ISth  day  of  March,  In  the  aggregate 
amount  of  $682.61  «hldi.  added  to  the  total 
amount  due,  aa  shown  by  the  books  <tf  the 
bank,  would  make  appellant  due  the  hank  the 
sum  of  $2,722J!7;  that  against  tills  amount 
an>el1ant  should  have  been  credited  with  the 
mm  of  $6,1^  peld  to  Tirabue  In  bis  capacity 
as  presddmt,  as  before  stated,  which  would 
leave  a  balance  due  ampeliant  of  $2,412.73; 
and  appellant  prayed  for  ]ndgm»it  over 
against  said  bank  for  the  dlfTerence  between 
$5,1^  alleged  to  have  been  paid  to  Trabue  as 
president  of  the  bank,  and  for  which  he  al- 
leged the  bank  received  the  benefit,  and  the 
proceeds  thereof,  and  the  sum  of  $2,722.67, 
the  amount  appellant  was  actually  due  the 
bank. 

In  reply,  by  way  of  supplemental  petition, 
appellee  alleged  that  the  authority  of  Trabue 
for  the  collection  of  debts,  if  any  he  had,  was 
confined  to  the  acceptance  of  money,  and  that 
If  appellant  ever  turned  over  to  Trabue,  as 
president  of  the  bank,  any  cotton,  the  same 
was  not  a  payment  to  the  bank  on  appellant's 
overdrafts,  and  that  the  same  never  came  in- 
to its  possession,  with  the  knowledge  that  the 
same  was  turned  over  to  Trabue  In  payment 
ot  any  debt  ox  overdraft  of  appellants.  And 


further,  appellee  answered,  sul»tantially, 
that  In  pun^slttg  the  128  bales  of  cotton 
from  appelant,  Trabue  was  not  acting  for 
the  bank  In  making  such  purchase,  but  that 
such  sale  and  purchase  at  sDCh  cotton  was 
made  between  Trabue  and  appellant  as  in- 
dividuals, and  that  such  b^g  so,  the  bank 
was  not  liable  or  responsible  to  appelant  on 
account  of  Trabne's  failure  to  place  the  pro- 
ceeds of  such  cotton  to  appellant's  credit  In 
the  hank,  and  that  If  Trabue,  in  so  purchas- 
ing the  cotton,  did  promise  appellant  to  make 
such  deposit  of  the  proceeds,  he  did  so  as  the 
agent  of  appelant,  and  not  as  the  agent  of 
the  bank,  and  that  the  bank  was  not  liable  or 
responsible  for  such  breach  of  the  trust  and 
confidence  on  Trabue'a  part 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  resulted  In  a  Judgment  al- 
lowing appellant  a  credit  of  $2,105.81  on  the 
overdraft  or  claim  sued  on  by  appellee,  but 
rendered  Judgment  In  favor  of  appellee  for 
$682.68.  This  last-named  sum  was  made  up 
by  checks  that  had  been  drawn  by  appellant 
on  the  bank  subsequent  to  the  18th  day  of 
March,  1912.  To  this  Judgment  appellant  ex- 
cepted, and  gave  notice  of  appeal  to  this 
court,  which  has  been  duly  perfected. 

The  trial  Judge  prepared  and  filed  findings 
of  Act  and  cottclusloqs  ot  law»  u  foUowi: 

"Findings  of  Fact 

"(X)  I  find  that  B.  B.  Tmbne,  on  March  18. 
19i2,  was  president  ot  the  Quanuty  State  Bank 

of  Carthage.  Tex.,  and  had  the  right  to  cdleeC 
debts  due  the  bank,  but  had  no  right  to  od- 
lect  anything  from  solvent  persons  except  mon- 
ey, and  that  at  the  time  defendant  Hnll  was 

solvent. 

"{2}  I  find  that  B.  B.  Trabue  bought  cotton 
from  B.  A.  Hull  on  the  18th  day  of  Mardi, 
1912,  in  his  Individual  capacity,  and  that  he 
collected  the  overdraft  ot  said  S.  A.  Hull,  at 
■aid  Onanuitjc  State  Bank,  on  that  date,  and 
that  the  amount  of  said  overdraft  on  that  date, 
as  shown  by  the  books,  was  $2,166.81,  and  that 
the  Bald  R.  B.  Trabue  did  not  pay  said  amount 
to  the  Guaranty  State  Banl^  as  he  promised 
to  do. 

"(3)  I  find  that  there  was  an  agreement  be- 
tween the  bank  and  B.  A.  Hull  to  pay  10  per 
cent,  on  all  overdrafts,  and  that  since  the  19th 
day  of  March,  1912,  the  said  B.  A.  Hull  drew 
checks  against  said  bank,  which  were  paid, 
amonnting  to  the  sum  of  $682.68,  and  that  the 
interest  on  the  overdrafts  op  to  the  filing  of 
this  suit  is  $5. 

"Condu^ons  of  law. 

"1  condnde,  as  a  matter  of  law,  that  R.  B. 
Trabue,  as  president  of  the  Ooaranty  State 
Bank,  having  collected  the  amount  of  the  over- 
draft, due  said  bank,  to  the  18th  day  of  March, 
1912,  the  same  cannot  now  be  collected  by  the 
said  bank,  although  the  aaid  R.  B.  Trabue  did 
not  pay  the  same  to  said  bank. 

**I  further  conclude  that  the  defendant,  B.  A. 
Hull,  Is  indebted  to  said  bank  in  the  sum  of 
$082.63,  which  amount  Is  admitted  by  the 
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pleadingi  of  said  Hall,  the  lame  bcioK  the 
amount  of  diedu  drawn  againat  aaid  bank,  and 
bj  it  paid.  Binee  th«  19th  day  of  Bfarch,  1812, 
and  that  ihe  plaintiff  bank  is  entitled  to  jadg- 
ment  for  said  amoimt  of  $682.68,  plus  th«  sum 
of  $5  interest  on  said  overdraft,  after  the  10th 
day  of  March.  1912,  and  up  to  the  filing  of  this 
suit,  together  with  10  per  cent  per  annum  on 
said  amount  of  overdraft  since  tbe  date  of  the 
filing  of  this  suit,  Febmeir  S,  I&IS,  and  judg- 
ment wOl  accordingly  be  entered.** 

It  will  be  noted  from  the  abore  that  the 
trial  Judge,  in  Us  second  finding  of  fact, 
found  that  Trabue,  In  purchasing  the  128 
bales  of  cotton  from  appellant  on  the  18th 
day  of  March,  1912,  did  not  act  for  tbe  bank 
In  making  sueb  purchase,  bat  tbat  be  bought 
said  cotton  from  appellant  for  bimBelf,  in- 
dlTidnaUy.  In  otber  words,  the  court  found 
aa  A  fact  tbat  the  cotton  traosactlon  be- 
tween appellant  and  Xrabue^  In  which  the 
128  balea  of  cotton  was  tomed  over  by  ap- 
pellant to  Trabue,  waa  between  those  parties 
u  IndlTldiials,  each  revzesentlng  himself,  and 
It  Is  evident  from  tlie  court's  Qonclastons  of 
law  and  Judgment  that  the  bank,  could  not 
be  hdd  respoulble  to  «i>pellant  because  of 
Traboe's  breach  of  momlae  to  imt  the  pro- 
ceeds of  audi  cotton  to  flu  extent  of  |IU66 
to  appellant's  credit  In  the  bank.  We  tblnk 
this  view  of  the  trial  ooort  aa  to  the  law  was 
correct. 

Ai^ellant^s  brief  oontains  .three  a^Elgn- 
ments  of  error,  bnt  the  third  aasignrnMit  em- 
braces ererythlnff  that  Is  in  the  first  and 
second,  and  our  disposition  of  the  third  as- 
Slfinment  will  dispose  of  them  alL  That  as- 
signment is  as  follows: 

"The  nndisputed  facts,  as  wdl  aa  the  great 
weight  and  preponderaDce  of  the  evidence,  show 
tbat  on  or  about  March  18, 1D12,  B.  E.  Trabue, 
as  president  of  the  Guaranty  State  Bank  of 
Carthage,  Tex.,  represented  to  E.  A.  Hull  that 
he  was  OTerdrawu  at  the  bank  in  the  sum  of 
^,165.87,  and  that  tbe  bank  examiner  was 
demanding  of  tbe  bauk  that  said  overdraft  be 
paid ;  and  the  pesfe  book  of  B.  A.  Hnll  showing 
that  the  amount  stated  by  S,  B.  Traboe  as  due 
was  in  good  faith  paid  to  the  said  B.  B.  Trabue 
as  president  of  said  bank,  said  95,165.87  would 
be  by  the  said  B.  E.  Trabue  as  president  passed 
to  the  credit  of  E.  A.  Hull  to  Bquidate  said  in- 
debtedness, and  tbe  said  R.  B.  Trabue.  as  presi- 
dent of  said  bank,  failed  to  place  said  $5,16S.87 
to  the  credit  of  B.  A.  Hall,  but  placed  said 
amount  to  bis  own  credit,  so  as  to  cover  nn 
overdraft  that  he  owned  tbe  bank,  the  bank 
would  be  liable  to  ^.  A.  Hull  for  said  amount 
and  the  bank,  having  received  the  proceeds  of 
said  sum  of  $6J.C5.87,  would  be  estopped  from 
claiming  that  R.  E.  Trabue  had  no  right  as 
president  to  collect  said  money,  and  that  lie 
having  failed  to  place  said  amount  to  the  credit 
of  B.  A.  Hull,  the  back  would  not  be  liable; 
lad  the  court  erred  la  so  holding,  voder  the 
facts  above  stated,  whfeh  are  sbowu  by  the 
gi-eat  weisbt  and  preponderance  of  tbe  evidence, 
as  well  as  tbe  findings  of  fact  by  the  court, 
ttat  B.  A.  Hull  was  only  entitled  to  a  credit 
for  the  actual  amount  that  was  due  the  buik. 


and  not  for  ttt  amount  represented  to  be  due 
the  bank  by  R.  B.  Trabue,  and  as  shown  by  B. 
A.  HaU*a  paaa  book  that  he  actually  paid  tiie 
bank." 

Tttis  asslgnmeot  Is  submitted  as  a  proposi- 
tion. There  la  a  seomd  pn^positlon  under  the 
assignment,  which  is  as  follows: 

"R.  B.  Trabue,  as  president  of  the  Guaranty 
State  Bank  of  Garthase.  having  received  from 
the  defendant.  E.  A.  Hull,  128  bales  of  cotton, 
tbe  proceeds  of  whidi  were  to  be  used  in  tbe 
liquidation  of  the  statMurat  of  sn  alleged  over- 
draft of  fOfieSJBT  daimed  to  be  due  said  bank 
by  B.  A.  HaU,  and  the  proceeds  of  said  eottm 
baviiif  been  tamed  over  to  said  bank,  the  bank 
would  be  estopped  from  denying  liability  for 
tbe  value  of  said  cotton,  or  the  proceeds  of  tbe 
cotton,  used  by  said  bank,  upon  tbe  ground  that 
the  amount  received  for  the  cotton  was  applied 
to  the  payment  of  the  president  B.  E.  Trabue's 
indebtedness,  or  tbat  B.  E.  Trabue  had  no  au- 
thority to  take  cotton  for  E.  A  Hull's  indebted- 
ness, and  in  so  doing  he  was  not  acting  within 
Us  aothority  or  the  apparent  scope  of  his  au- 
thority.** 

[1,  21  It  will  be  noted,  from  the  quoted  as- 
signment and  propositions  therexmder,  that 
appellant  assmnes  tbat  the  uncontradicted 
testimony  showed  that  In  making  the  pur- 
chase of  128  bales  of  cotton  from  appellant, 
Trabue  acted  in  his  capacity  as  president  of 
the  bank,  and  that  such  a  transaction  was 
one  made  in  the  interest  of  the  bank  by 
Trabue  as  its  president  If  the  state  of  the 
evidence,  as  we  find  It  In  tbe  record,  were 
such  as  to  authorize  us  to  hold  that  It  was 
sho^vn  without  dispute  that  In  making  the 
purchase  of  this  cotton  from  appellant  Tra- 
bue acted  in  his  capacity  as  president  of  the 
bank,  and  tbat  such  transaction  was  one  be- 
tween appellant  and  the  bank,  acting  througQ 
Its  said  president,  we  would  be  inclined  to 
hold  that  the  bank  would  be  responsible  and 
liable  to  appellant  for  Trabue's  failure  to  de> 
posit  the  amount  of  the  proceeds  of  the  cot- 
ton to  ai^IIant's  credit  In  the  bank,  as 
Trabue  sgreed  to  do.  It  is  not  true,  how- 
ever, as  claimed  by  ai^Uant.  that  the  un- 
contradicted testimony  shows  that  in  making 
the  purchase  of  tills  cotton  Trabue  acted  for 
the  bank  or  In  his  capacity  aa  president  of 
the  bank.  It  Is  true  tbat  Mr,  Hull,  the  ap- 
pellant, teetlfled  that  Trabue,  throughout  the 
transaction,  acted  In  his  capacity  as  presi- 
dent of  the  bank,  and  tbat  appellant  tiumed 
hJm  over  the  cotton  in  his  capacity  as  presi- 
dent of  tbe  bank,  and  would  not  have  turned 
it  over  to  hln^as  he  did  as  an  Individual.  Ti-u- 
bue  testified  positively,  however,  that  In  mak- 
ing the  purchase  of  this  cotton  from  appellant 
he  represented  himself  only,  and  that  It  was 
an  individual  transaction  on  his  part;  that  he 
purchased  the  cotton  on  his  own  account,  but 
admitted  that  he  did  tell  appellant  that  out 
of  the  proceeds  of  the  cotton,  when  be  sold 
it,  be  would  deposit  enough  mon^  1&  the 
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bank  to  dladuutfe  tlw  amcmnt  of  appeUanf i 
orerdiaftB  In  the  bank,  whatever  that  cmonnt 
was  found  to  be,  end  he  admitted,  in  the 
same  connectton,  that  he  failed  to  make  tpa<3i 
6»poAt  tor  appellant^B  bmefit,  and  that  In 
80  falling  he  breached  his  promise  and  con- 
tract with  ^pellant,  and  abased  his  confl- 
deaoce.  We  would  not  be  anQunrlzed,  In  yimr 
of  this  contradiction  in  the  evidence  betweoi 
ant^lent  and  Trabue,  to  hold  that  tbs  trial 
contfa  flndln&  to  Oie  effect  that  tbs  cottaa 
transaction  was  between  Trabue  and  am>el< 
lant  as  Indlrldoals,  has  not  suffideot  support 
In  the  eridence  to  warrant  sadi  flnding.  On 
tbB  cootraiT,  It  Is  made  clear  Uiat  this  was 
an  Issue  of  fact  for  the  court  to  determine 
upon  dlametrlcallj'  oppoaeA  evideace,  and  the 
trial  court,  tAtOsig  without  a  jury,  was  onn- 
pelled  to  determine  that  issue  of  fact  and 
to  pass  npon  the  veracity  of  the  witnesses, 
and  haying  determined  the  matter  In  favor 
of  the  appdlee^  it  Is  our  duty  to  uiAold  It; 
which  we  do. 

[),*]  Whether  w  not  the  court's  cmoLib 
sloB  of  law,  as  a  whole.  Is  oooristent,  Itr  is 
not  for  us  to  determine,  because  there  Is  no 
croas-asttlsnment  on  the  part  of  appellee. 
Our  cmnelusion  on  the  legal  proposition  In* 
TOlved  Is  tlut  although  Trabue  tailed  to 
ke^  his  promise  with  atvellant  by  deposit, 
ing  In  the  bank  the  amount  oil!  mon^, 
ing  the  proceeds  of  the  cotton  for  appelluifs 
benefit  tnr  credit,  as  he  agreed  to  do,  and  was 
therefore  clearly  guilty  of  a  Inreacih  at  trust, 
still  tbe  bank  cannot  be  h^  responsible 
to  appellant  for  such  breach  of  trust,  al- 
though, as  claimed  in  the  aarignment,  the 
proceeds  of  the  cotton  was  deposited  In  the 
bank  to  Trabue*8  own  credit  It  was  shown 
by  evidoice  sufficient  for  the  purpose  that 
none  of  the  officers  of  the  bank,  other  than 
Trabae,  knew  anything  about  the  nature  of 
the  cotton  tranaaetion  between  appellaqt 
and  Trabue,  and  knew  nothing,  until  long 
after  the  transaction,  of  any  claimed  promise 
on  Trabue's  part  to  deposit  the  proceeds  of 
the  cotton  to  appellant's  credit  In  the  bank. 
The  cotton  transaction  between  appellant  and 
Trabue  being  a  transaction  In  which  Trabue 
acted  as  an  Individual  and  not  as  an  official 
of  the  bank,  the  bank  Is  not  legally  responai* 
ble  for  misconduct  on  Trabue's  part,  althou^ 
It  resulted  In  loss  to  appellant  It  was  so 
held,  BUbfitantlally,  by  the  Texarkaoa  Court 
of  GlTil  Appeals  on  a  former  appeal  of  this 
case.    See  166  S.  W.  104. 

In  dealing  with  the  question  as  to  the 
liability  of  a  bank  for  misconduct  on  the  part 
of  one  of  its  offlceEs,  in  a  transaction  result- 
ing in  loss  to  another,  Ruling  Case  Iaw,  vol. 
8,  S  86,  p.  467,  has  this  to  say: 

"In  order  that  the  bank  may  be  held  liable, 
It  Is,  of  course,  neceBsary  that  tiie  transaction 
be  with  the  bank  and  not  with  the  officer  as  an 
indlvldaal." 


See,  also,  Pirst  Natlaoal  Bank  of  Alleo- 
town  T.  Williams,  100  Pa.  128,  45  Am.  Bcp. 
866. 

No  useful  purpose  would  be  Mmd  hf 
any  further  discussion,  slnoe  It  ia  cAsar  tliat 
the  trial  conrtfs  second  flndlng  «C  fact  has 
Buffldeut  support  In  the  evldeace,  and  slnoa 
the  law  must  follow  and  be  omclnsive  upcm 
that  finding  of  fact,  the  trial  oonr^a  Judg- 
ment la  affirmed. 


HARTFORD  LIFE  IHS.  CO.  v.  PATTER- 
SON. (No.  8521.) 

(Oonrt  of  OMl  Appeals  of  Texss.  Dallas. 
Aprfl  2,  1921.  Rehearing  Dmdai 
June  U*  1821.) 

1.  Issnrasoe  «e=964(4>  —  lassrer's  agreeaeat 
wKb  agent  as  to  renewal  held  not  to  tnpplaat 
prior  agreemsnt 

Insurance  company's  agreement  with  agent 
proridiDg  fov  continnons  renewid  conuatssians 
upon  policies  thereafter  written,  without  any 
Hmitotion  irWk  reference  to  agents  T^natarOy 
ending  Us  service  or  any  other  limitation,  kM 
not  to  Bopplant  previous  agreement  providing 
for  continuance  to  renewals  so  long  as  agent 
did  not  voluntarily  sever  his  connections  with 
company;  there  being  no  sach  ineonBistenc? 
between  the  two  agreemente  as  to  prednde 
agent's  recovery  on  renewals  npon  policies 
written  prior  to  the  ezecntion  of  the  anbse- 
quent  agreement  ' 

2.  Elsctles  of  remsiies  «=a7(l)— iNstltstlos  ef 
preoesdlsg  aot  a  oonoluslve  sieeHos. 

The  mere  institution  of  a  proceeding  la  not 
such  a  conciosive  election  as  will  prevent  the 
plaintiff  from  abandoning  It  and  porsning  an  in* 
consiBtent  remedy. 

3.  Pleading  ^248(4)  —  Plaintiff  eoald  anentf 
petition  liy  asserting  remedy  on  contract  Is- 
oonslstoBt  with  that  first  pleaded,  that  eo*. 
traot  had  bees  repudiated. 

Where  insurance  company  being  aned  by 
agent  for  renewal  cctnmiaaionB  sought  to  show 
that  canse  of  action  alleged  in  original  petition 
was  a  suit  for  damages  for  the  accepted  termi- 
nation of  tbe  contract  repadiated  by  the  com- 
pany, and  toui  set  up  in  t>ar  the  ^ea  of  Umi* 
tation,  plainttlf  oonld  amend  the  petlti«i  so 
as  to  plead  a  cause  of  action  npon  theory  that 
contract  was  a  continuing  one  and  bad  not 
terminated,  notwithstanding  amendment  asaot- 
ed  an  ineoiudBtent  remedy. 

4.  Elsetloa  of  reaisdles  «s9l2— One  desa  set 
have  two  remedies  to  alset  balweM  wban 
there  is  valid  tfafease  to       sf  lliwa. 

A  party  does  not  have  two  remeffies  be- 
tween which  be  must  elect  where  tiiere  Is  s 
valid  defense  to  one  of  them,  as  where  the  rem- 
edy first  sought  is  defeated  Iv  laches  or  statnte 

of  limitations. 

5.  Evidasos  «s»27l(18)  —  Letters  wrtttes  ky 
plaiatn  not  adatlsslMs  la  Us  bohaH. 

In  Insarancs  agent'a  adton  against  lassr- 
ance  company  for  renewal  oommlssloas  in  wbick 


)For  oUmti 


I  Nune  topic  and  KBY-MOICBBB  In  mil  Ker^Iunbered  DlcasU  and  ladssas 


Digitized  by 


Google 


Tex.) 


HARTFORD  LIFE  INS.  00.  T.  PATTERSON 
(ISl  8.W.) 


816 


tbe  comtany  denied  the  existence  of  tbe  con- 
tract entitHng  aient  thereto,  letters  written 
hr  aceat  abonndbig  in  ai^DmentatiTe  state- 
menta  Mi  inadmiBsible,  witiiout  qualification. 


»l  170(7)  —  ErronaoM 
harmlaia  In  view  of 


6.  Appeal  and  error  ^ 
admission  of  avldenee 
other  evldeooe. 

In  an  agent's  action  against  an  insurance 
company  for  renewal  commiasions  in  which  the 
company  denied  existence  of  the  alleged  con- 
tract entitling  agent  thereto,  the  erroneona  ad- 
miarioB,  on  agenda  behalf,  of  letters  written  by 
talm  trading  to  prove  eziatence  of  contract. 
iM  harmlea^  where  the  eTidenee  was  oondn* 
•ive  in  fiiyor  of  agent  to  such  an  extent  that  the 
Court  of  CItU  Appeals  could  not  have  permit- 
ted a  finding  contrary  to  that  made  by  the  jury 
to  stand,  since  in  such  case  the  court  could  not 
say  that  the  error  caused  the  rendition  of  an 
improper  judgment,  nnder  Courts  of  Civil  Ap- 
peals Bnlea  No.  62ft  (149  8.  W.  z). 

Error  from  District  Ooiirt,  DftllM  Oooaty; 
B.  B.  Muse,  Jndge. 

Action  by  W.  H.  Patterson  against  the 
Hartford  Life  Insurance  Company.  Judg- 
ment for  plaintUZ,  and  defendant  brings  er- 
ror.  Affirmed. 

Locto  ft  Lodc^  of  DaDftfl,  for  plaintiff  la 
error. 

CodErin,  0ra7,  HtiBrlde  ft  ODonndl,  of 
Dallas,  for  d^Seodant  In  error, 

HAMILTON,  J.  On  April  4, 1893,  plaintiff 
in  error,  a  life  Insurance  company,  contracted 
with  defendant  In  error  engaging  bim  as  its 
g»ieral  agent  In  Texas.  By  subsequent 
amendments  and  substitutions  this  contract 
was  changed  as  to  commissions  and  renewals 
to  be  paid  to  Patterson  and  a  partner  who 
bad  become  associated  wltb  him  after  the 
date  of  the  first  contract  The  partner  was 
ellmloated  before  this  controversy  arose,  and 
the  agreements  may  be  and  will  be  stated  aa 
existent  only  between  Hartford  Life  Insur- 
ance Company  and  Patterson.  By  a  new 
agreement  made  between  the  i>arties  on  June 
1,  1896,  Patterson's  Initial  commissions  were 
increased  and  tbe  period  through  which  he 
should  receive  renewal  commlseions  on  all 
polities  written  through  his  agencies  was 
fixed  to  cover  the  first  10  years  of  each 
policy.  Other  provisions  of  the  contract  not 
contained  in  previous  agreements  are  not  ma- 
terial and  accordingly  need  not  be  mentioned. 

The  agreement  of  June  1,  1896,  contained 
tbe  following  provision  relating  to  the  pay- 
ment of  renewals  to  Patterson: 

"Two  dollars  per  annum  out  of  each  succeed- 
ing annual  payment  for  nine  years  on  each  such 
policy,  provided  said  payments  are  made  to 
said  company  (the  date  of  termination  of  this 
contract  by  limitation  fixed  in  line  79  in  no  wise 
discontinuing  this  compensation,  In  respect  o£ 
bnsiMss  done  before  ssld  date),  It  befaig  u- 


derstood  and  agreed  that  In  case  aald  par^  of 
the  secohd  part  leaves  the  service  of  said  com- 
pany, then  all  interests  In  this  contract  and 
in  compensation  for  badness  furnished  there- 
under shall  absolutely  cease  and  determine." 

On  DecembCT  80,  1897,  tbe  C(Hitract  dated 
June  1,  1S96,  was  expressly  amended  by  still 
another  agreement  in  the  following  respect 
material  to  this  controversy.  For  the  above- 
copied  section  relating  to  payment  of  renew- 
als was  substituted  this  section: 

"The  renewal  oommlssiona  alleged  by  said 
contract  upon  payments  made  after  the  first 
year  of  each  policy  upon  business  hereafter 
written  shall  continue  to  be  paid  to  aald  par- 
ties of  the  second  part  during  the  continuance 
of  the  respective  policies,  subject  to  all  other 
conditionB  of  said  contract." 


It  seems  ttist  aboot  tbe  time  of  eaqttratloa 
of  the  above-mentioned  1896  contract  by  ex- 
press llmltatkm  omtained  In  It^  a  question 
arose  as  to  Patterson's  rl^t  to  ocmtinuoos 
renewals  on  busbtass  obtained  previous  to 
December  SO;  1807.  This  was  In  1006.  About 
this  time  Fattersui  asserted  his  right  to  oon- 
tluooos  renewals  upon  boslDess  written  prU« 
to  December  80,  1897.  Patterson  baaed  his 
rl^t  to  audi  ooneinaons  renewals  upon  a  om- 
tract  evid^ced  by  a  letter  from  the  secretary 
of  tbe  company,  written  either  late  In  1906 
or  early  In  1907,  amaidlng  the  renewal  pro- 
vision of  the  omtract  ct  June  1,  1896,  so  as 
to  provide  for  contlnuons  renewals  unless 
and  until  Patterson  volnntaiily  quit  the  serv- 
ice of  the  company.  The  company  did  not 
expressly  deny  nor  admit  this  claim.  This 
letter  Patterson  claimed  was  written  either 
In  the  latter  part  of  1896  or  the  first  part  of 
1897.  The  evidence  shows  that  the  letter  wa^ 
written  and  misplaced  or  lost,  before  Pat 
terson  made  his  claim  based  upon  it  in  1906. 
No  definite  disposition  of  Patterson's  asserted 
right  was  made  and  the  Incident  passed. 
Patterson  continued  to  collect  the  renewals 
upon  all  business  produced  prior  to  December 
30. 1897,  until  tbe  last  of  1913  or  the  first  of 
1914,  when  be  became  connected  with  the 
Missouri  State  Life  Insurance  Company  as  a 
result  of,  some  character  of  consolidation  or 
agreement  whereby  the  Missouri  State  Life 
Insurance  Company  tool^  over  all  of  a  cer- 
tain kind  of  plaintiff  In  error's  business. 
The  plaintiff  in  error,  In  consonance  with  the 
terms  of  a  mutual  understanding  to  that  ef- 
fect, after  this  change  collected  the  premiums 
on  all  business  previously  produced  tbrous^ 
defendant  in  error's  office.  Thereafter  re- 
mittances of  renewals  accruing  on  all  policies 
postdating  December  30,  1897,  were  made  to 
defoidant  In  error  1^  plaintiff  in  error,  but 
none  were  made  to  Mm  on  policies  antedating 
December  SO,  1807.  Prior  to  19U  Patterson 
had  ocdlected  the  ^emlams  on  all  the  poll- 
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des  written  In  hia  territory  and  had  remitted 
to  the  company  the  premiums  after  dedacting 
renewals  upon  all  of  them,  those  for  policies 
wrlttra  before  as  well  as  after  December  30, 
1897.  The  company  had  acquiesced  In  this 
with  knowledge  that  Patterson  was  basing 
his  right  to  retain  renewals  for  business  pro- 
daced  inlor  to  December  30,  1897,  upon  the 
lost  letter.  TbU  letter,  as  we  have  stated, 
contained  the  provlsltm  that  Patterson  was 
to  have  conUnuoas  renewals  upon  all  premi- 
ums paid  for  policies  from  the  beginning  of 
his  agency  in  1898,  unless  he  "voluntarily 
quit  the  service  of  the  company.** 

The  letter  was  written  by  the  secretary  of 
the  company,  and  Its  contents  were  divulged 
to  other  officers  of  the  company ;  but  no  copy 
of  It  was  carried  In  the  regular  flies  of  the 
company.  According  to  Patterson's  testi- 
mony, Oils  was  to  keep  the  contract  secret, 
because  it  was  more  favorable  to  Patterson 
than  other  agency  contracts  were  to  other 
agents.  It  does  not  appear  that  the  existence 
of  the  letter  was  known  to  the  officers  of 
the  company  who  participated  In  the  agree- 
ment of  Decemlwr  30,  1897.  Instead,  thnt 
contract,  It  seems,  was  made  with  ofllcers  of 
the  company  who  knew  nothing  of  the  letter 
or  the  agreement  evldraced  by  It.  The  sec- 
retary of  the  company  who  wrote  the  letter 
was  dead  when  Patterson  In  1906  made  hla 
(3nlm  to  continuous  renewals  by  virtue  of  It. 

The  contention  In  the  case  Is  as  to  the 
right  of  Patterson  to  collect  contlnuons  re- 
newals upon  polldes  written  prior  to  Decem- 
ber 30,  1S97.  Hla  contention  is  that  the  let- 
ter gave  him  the  right  to  such  renewals,  The 
plaintiff  in  error,  on  the  contrary,  very  rigor- 
ously argues  that  the  amendment  of  Decem- 
ber 30,  1S97,  supersedes  all  prevlons  agree- 
ments as  to  renewals,  and  provides  for  no 
continuous  renewals  except  upon  business 
thereafter  written,  as  stated  In  section  two 
of  that  amendment 

The  case  was  tried  below  before  the  court 
and  a  Jury.  The  only  question  submitted  to 
the  Jury  was  whether  or  not  the  company's 
secretary  wrote  the  letter  in  the  year  of  1806 
or  In  the  first  part  of  1807,  as  claimed  by  Pat- 
terson. This  question  was  determined  by 
the  jnry'a  finding  that  such  letter  was  writ- 
ten, and  Judgment  was  rendered  for  defend- 
ant In  error. 

Opinion. 

[1]  Plaintiff  In  error  presents  most  thor- 
oughly the  position  that  the  amaidment  of 
December  30,  1897,  having  spedflcally  pro- 
vided for  continuous  renewals  only  on  busi- 
ness thereafter  written,  all  prevlons  under- 
standings inconsistent  with  It  were  displaced 
by  it,  and  that  the  letter  relied  upon  by  Pat- 
terson* containing  an  Inconsistent  stipulation 
for  renewals,  was  entirely  eliminated  and 
canceled  by  the  act  of  entering  the  agree> 
m&at  of  December  80, 1897.  In  the  view  Uiat 


the  letter  affords  no  baria  of  recovery  be- 
cause it  was  supplanted  by  the  last  amend- 
ment we  do  not  concur.  The  soundness  of  the 
conclusions  to  which  the  able  and  orient 
argument  of  counsel  leads  from  the  premises 
laid  down  we  do  not  undertake  to  question. 
But  we  do  not  think  the  hypothesis  from 
which  they  proceed  Is  sufficiently  related  to 
the  facts  of  this  case  to  allow  the  proposi- 
Oona  for  which  they  ctrnteod  to  control.  We 
cannot  agree  that  the  provision  of  the  189T 
agreement  to  the  effect  that  Patta-son  should 
receive  continuous  renewals  on  business 
thereafter  written  necessarily  piecludes,  In 
view  of  all  the  evidence  and  drcnmstances  of 
the  case,  bis  collection,  by  vlrtae  of  the  let- 
ter, of  continuous  renewals  upon  business 
theretofore  written. 

The  agreement  estabUsbed  by  the  letter 
provided  for  continuous  renewals  so  long  as 
Patterson  did  not  voluntarily  sever  his  re- 
lations with  the  compiuiy.  The  1897  agrae- 
ment  provided  for  contlnuoos  renewals  upon 
policies  thereafter  wrlttra  without  any  sucb 
limitation  with  reference  to  his  Toltmtarily 
ending  his  services  or  any  other  llmltatlttL 
We  think  this  dfflference  la  Insnfflcteit  to 
establlBb  snch  Inconsistency  between  the  two 
•greeioent*  as  to  render  the  existence  of  that 
evidenced  hy  the  letter  incompatible  with  the 
other  and  preclude  its  sustaining  defmdant  la 
error's  right  tp  renewals  upon,  policies  writ- 
ten previous  to  December  30,  1897.  TblB  Is 
especially  so  In  view  of  the  construction  gtv&i 
the  two  instruments  together  by  the  company 
as  well  as  by  defendant  In  «ror,  as  Is  to  be 
Implied  fnm  their  Contlnnous  acquiescence 
In  tbe  collection  of  the  renewals  for  many 
years  upon  the  theory  that  *flie  contract  ex- 
pressed by  the  letter  authorized  It  and  that 
nothing  else  did.  The  provisions  of  the  let- 
ter qualified  defendant  in  error's  right  to  con- 
tinuous renewals  by  requiring  that  he  should 
not  voluntarily  q^ilt  the  sendee  of  the  com- 
pany. His  right  to  renewals  on  policies  writ- 
ten prior  to  Decembw  30,  1897,  was  limited 
by  this  nrovlBi<m.  The  agreement  dated  De- 
cember 30,  1897,  removed  this  llmitatton  as 
to  policies  written  subsequent  to  that  date 
and  provided  tmcondltioually  that  Patterson 
should  receive  eontinuons  renewals  upon 
policies  thereafter  written.  This  agreement 
expressly  stated  that  it  should  apply  to  re- 
newals only  upon  future  business.  It  gare 
Patterson  an  added  advantage  as  to  soch 
business,  but  left  him  bosad  as  to  previously 
written  policies  by  the  oondltlcm  that  be 
could  receive  his  renewals  from  th^  only 
under  the  provisional  stipulation  that  he 
should  not  voluntarily  leave  the  service  of 
the  company.  The  plalntlflf  in  error,  for  a 
long  period  after  defendant  In  error's  right 
to  renewals  on  policies  satedatlng  tbe  last 
contract  would  have  lapsed,  if  that  cootzaet 
had  been  Intended  to  cut  him  off  from 


Digitized  by 


Google 


HARTTOaD  LIFE  INS.  00.  T.  PATTEBSON 
(Ml  S.^.> 


817 


als  on  such  pedicles,  contlnaed  to  collect  tbeiD- 
Hiese  collections  were  made  with  the  knowl- 
edge of  plaintiff  in  error  that  they  were 
claimed  as  authorized  by  a  letter  contract 
made  before  tbe  1897  contract  and  under  no 
other  claim.  The  two  agreements  not  being 
necessarily  Inconsistent  and  Incompatible  and 
the  parties  by  their  acts  and  dealings  with 
each  other  In  relation  to  the  subject-matter 
having  applied  them  both  and  given  them  a 
harmonious  construction  so  as  to  allow  re- 
newals on  policies  written  prior  to  Decem- 
ber 30,  1897,  under  the  one  and  renewals  on 
polldea  written  after  that  date  und^  the 
other,  we  do  not  think  the  provialon  In  the 
last  amendment  for  contintuMJS  renewals 
"upon  huslnesa  hereafter  written"  ooght 
necessarily  to  be  hdd  to  Imply  the' exclusion 
of  contlnuooB  renewals  on  all  other  business. 
Hence  the  doctrine  contained  In  the  maxim, 
"Bxpres^o  onlus  est  excluslo  alterlus."  con- 
tended for  by  plaintiff  In  errw,  does  not  ap- 
ply under  tbe  facta  and  sltuaUon  presented 
by  the  casfc 

Plaintiff  In  error  contenda,  In  the  second 
place,  tb&t  defendant  in  error  had  two  incoi^ 
glstmt  remedial  rights  to  choose  between 
when  he  Instituted  suit,  which  were  these: 
First,  that  when  the  company  r^udlated  the 
contract  (if  Its  existence  be  cmiceded),  Pat- 
terson then  at  once  became  possessed  <tf  the 
right  to  aoo^  wambf  repudiaUoD  «  a  ter- 
mination of  file  eontract  and  bring  an  a^ition 
fbr  damagea  beeause  ct  audi  wrongfol  ter- 
minatifm  of  ttie  contract  Secoid,  tbe  ecm- 
pany  harlng  repudiated  tile  contract,  Patter- 
son could  decline  to  accept  such  repudiation 
as  a  termination  of  the  contract  and  could 
treat  it  as  continuing  and  bring  suit  to  en- 
force It  at  or  after  its  maturity.  These  two 
coexisting  and  inconsistent  rights  prasentlng 
themselves  to  defendant  in  error,  it  Is  as- 
serted 1^  plaintiff  In  error,  he  was  compelled 
to  make  an  election  as  to  under  which  he 
would  pursue  his  remedy ;  that  he  did  make 
such  election  by  filing  his  original  petition 
wherein  he  chose  to  treat  the  contract  as 
ended  and  upon  that  theory  sued  for  dam- 
ages, declaring  upon  a  cause  of  action  which 
arose  tbe  moment  of  the  breach ;  that  this 
cause  of  action  was  barred  by  limitation ;  and 
that  plaintiff  in  error  specially  pleaded  Uml- 
tatioQ.  It  Is  asserted  that  defendant  In  error 
perceived  the  error  of  his  election  of  remedies 
when  the  plea  of  limitation  confronted  him, 
and  that  he  thereupon  filed  an  amended  peti- 
tion seeking  to  abandon  his  first  cboloe  of 
remedies  and  to  snbstltnte  for  it  tbe  Incon- 
sistent one  secondly  above  named,  which 
course  is  prohibited  by  tbe  doctrine  of  elec- 
tion of  remedies. 

[2-*]  We  have  examined  with  care  both  the 
original  petition  and  the  amended  petltlim. 
Tbe  doctrine  of  ^ecti«i  of  remedies  appears 
not  tabave  been  extennftTS^  treated  t^Tcsa* 
281 S-W.-^ 


courts,  and  no  decisive  rule  seems  to  ezlat 
by  which  all  cases  In  which  the  question 
arises  can  be  tested  with  reference  to  tt. 
Whether  or  not  inconsistent  remedies  exist 
requiring  an  election,  it  seems,  must  be  de- 
termined on  the  facts  of  each  case.  How- 
ever, we  do  not  think  the  inconsistency  con- 
tended for  by  plaintiff  in  error  clearly  appears 
between  the  two  pleadings.  We  do  not  con- 
strue the  original  petition  as,  Id  effect  contain-, 
ing  a  positive  acceptance  of  repndlatioii  of 
the  coutract  and  being  a  suit  for  damages  up- 
on the  theory  that  defradaut  In  error  has 
elected  to  treat  the  contract  as  ended,  and  un- 
less a  ccoKlusive  election  appeared  from  the 
pleadings  plaintiff  In  error  could  not  Invoke 
the  rule  against  defendant  in  error.  Besides* 
since  there  Is  conflict  of  authority  in  the  ap- 
pllcatloa  of  this  doctrine,  conceding  the  orig- 
inal petition  and  the  amended  petition  to  as- 
sert Inconsistent  rl^ts,  we  cboose  to  follow 
those  authoritiee  whlcb  seen)  to  hold  that  the 
mere  Institution  of  a  proceeding  is  not  audi  a 
conclusive  election  as  wiU  prevent  the  plain- 
tiff tstmt  abaudtming  it  and  pursuing  an  in- 
coealstMit  remedy.  Lewis  v.  Powell,  205  S.. 
W.  737;  Johnson  v.  Bank,  198  S.  W.  900.  U 
has  been  h^  that  a  suit  for  damages  con- 
flrming  a  contract  Is  a  bar  to  a  suit  far  re- 
scission; but  that  a  suit  for  rescls&i<Hi  may 
be  abandoned  and  the  remedy  for  damages 
for  breach  pursued.  Wright  v.  Chandler, 
173  S.  W.  lira  "An  original  complaint  wlU 
not  constitute  an  irrevocable  election  pre- 
cluding plaintiff  from  filing  an  amendment 
asserting  an  inconslstrat  remedy."  20  C 
J.  36.  The  fact  that  plahitiff  In  error  sought 
to  E^ow  the  cause  of  actim  alleged  In  the. 
ozlgiaal  petition  was  a  suit  for  damages  for 
the  accepted  termination  ctf  .ttie  contract  re* 
pudlated  by  It  and  then  set  up  In  bar  the 
plea  of  limitation  would  authorize  an  amend- 
ment embodying  the  assertion  trf  an  inomsis- 
tent  remedial  r^t,  and  the  pursuit  of  a- 
lemedy  thereunder.  lulloa  t.  Msyfleld. 
198  S.  W.  1078  ;  20  C.  J.  24.  -A  party  does 
not  have  two  remedies  between  whldi  he 
must  elect  where  there  is  a  valid  defense  to 
one  of  them,  as  where  the  remedy  first 
sought  Is  defeated  by  laches,  or  the  statute 
of  limitations,  although  there  are  decisions 
Inconsist^t  with  this  rule."  20  J.,  supra 
These  authorities  would  overoome  plaintiff  In 
wror's  contention,  even  If  it  were  established 
or  conceded  that  the  amended  petition  con- 
stituted the  pursuit  of  a  remedy  entirely 
inconsistent  with  that  sought  In  the  original 
petition.  But,  as  above  stated,  we  hold  that 
the  asserted  inconsistency  does  not  In  real- 
ity exist.  The  amended  petltiw  only  more 
definitely^  clearly,  and  specifically  sets  out 
the  cause  of  action  pleaded  In  the  first 
instance.  Williams  v.  Emberson,  22  Tex.  Olv. 
App.  fi22,  S6  S.  W.  BSCS. 
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[1,1]  Numeroiis  letters  were  tntrodnced  In 
evlUence  the  defendant  in  error  over  the 
Bpedfic  objecdons  of  plaintlfl  in  error,  and 
after  they  were  introduced  the  court  refused 
to  qualify  the  effect  of  certain  ones  of  them 
by  inetructins  the  Jury  that  they  were  ad- 
mitted only  ae  proof  that  the  company  had 
notice  of  Patterson's  claim.  These  letters 
were  not  admissible  as  evidence  without 
qnallflcatlon.  Tb^y  were  letters  ^ritten  by 
Patterson  and  in  his  behalf  and  abounded  In 
argamentatiTe  statemrata.  But  we  are  not 
prepared  to  admit  that  the  error  waa  harm- 
ful, although  the  OTldence  was  Inadmlsalble, 
and  ImmatMiaL  Tb^  related  to  the  letter 
contract  Patterson  rested  hla  rls^ta  in  tfais 
Bolt  upon  and  to  oUier  matters  and  transac- 
tlona,  wholly  IrreleTant,  which  preceded  that 
contract  Vha  evidence  In  h«balf  of  plaintiff 
in  error  upon  Uie  Issne  of  whether  or  not  the 
lettCT  contract  claimed  by  Patterson  was 
made  was  so  weak,  Incniclusive,  and  na- 
tive In  character  ttiat  it  can  search  be  de* 
nominated  as  more  than  proof  of  a  suspicion 
of  a  frattdnlent  claim,  or  fta  tttidlnff  to  make 
an  Issue  of  fact  as  to  whether  the  letter  waa 
written  in  accordance  with  Patterson's  con- 
tention. Patterson  was  supported  in  his  posi- 
tive testimony  with  reference  to  the  letter 
at  least  two  disinterested  and  unlmpeached 
witnesses.  Plaintiff  in  error  during  a  period 
of  17  years  after  the  date  on  which  It  coo- 
tends  it«  IlaMMty  tor  renewals  was  fixed  so 
as  to  exclude  those  granted  by  the  letter  con- 
tinued r^ularly  to  pay  tbem  or  allow  Patter- 
son to  retain  them,  which  was  In  effect  the 
same,  under  no  claim  of  right  except  that  giv- 
en by  the  letter.  All  the  forcing  la  met  by 
evidence  on  the  part  of  the  company's  offld- 
alB,  who  bad  succeeded  those  with  whom  Pat- 
teracm  dealt,  only  to  the  ^ect  that  their  flies 
and  records  contained  no  copy  of  any  can- 
tract  or  letter  embracing  tbe  stIpuUtlona 
Patterson  and  his  witnesses  swore  were  in 
fb»  letter,  and  with  statements  made  by  tb»n 
that  they  did  not  believe,  and  bad  no  reason 
to  brieve,  that  any  buc3i  contract  ever  ex- 
isted. The  matolal  evidence  Uken  altogethr 
er  18  practically  condusive  of  the  affirmative 
€t  the  only  issue  presented  to  the  jury.  We 
do  not  think  we  could  permit  a  finding  con- 
trary to  that  made  by  the  Jury  to  stand. 
Holding  this  view  of  the  proof  upon  the 
only  fact  determined  by  the  Jury,  we  b^eve 
that  the  rules  by  which  we  are  to  be  guided 
in  snch  situations  clearly  require  us  to  over- 
rule the  assignments  presenting  thia  error. 
We  cannot  say  the  error  probably  caused  the 
rendition  of  an  imprc^r  judgment,  or  that 
the  result  could  tiave  been  different  If  such 
error  had  not  been  committed.  62a  Rules 
Texas  Oourte  of  Civil  Appeals  (149  &  W.  X)* 
HoweU  V.  West,  227  S.  W.  26S. 

The  Judgment  is  affirmed. 


UNITED  STATES  FIDELITY  &  GUARAN- 
TY CO.  OF  BALTIMORE.  MD.,  v. 
.  LOWRY.    (No.  6341.) 

(Court  of  OvO  Appeals  of  Texas.  Anstbt 
May  18,  1921.    Kehearing  Denied 
June  15,  19Z1.) 

1.  Mostsr  aad  swvont  Os9367— Traveliog  salas- 
maa  held  <'«aploy«"  withls  CMiiiaasatlon 
Aot»  oai  aot  as  "Inriapendast  ooatraetor." 

A  traveling  aaleaman,  performing  the  nsaal 
and  castomary  services  for  hla  employer,  who 
cotild  rightfully  discontinue  work  or  be  dis- 
charged  at  any  time,  and  was  actually  controlled 
by  his  employer  in  tlie  performance  tj€  his  work, 
AeM  entitied  an  employ^  within  the  Workmen's 
Compensation  Act,  pt.  4, 1 1  (Temon'a  Ann.  Giv. 
St.  Supp.  1918,  art  KMt^— 1>2),  and  not  an  inde- 
pendent  contractor  althongh  he  waa  not  upoD 
the  pay  roll  of  the  employer,  and  was  not  paid 
wages,  receiving  his  compensation  by  way  of 
commission. 

rBd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Ilrat  and  Second  Series,  Employe ; 
Independent  Contractor.] 

2.  Master  aad  ssrvaat  «»4I8(5)— Admissloa 
of  oofflpeasatlon  award  la  evideooe  held  sot 
reveralble  srror. 

In  a  auit  to  set  aside  an  award  under  the 
Workmen's  Compensation  Act  (Temoa's  Ana. 
Civ.  St  8app.  1918,  arta.,S246-l  to  S24B-91). 
it  was  not  reversible  error  to  admit  in  evidence 
a  certified  copy  of  the  award  made  by  the  In- 
dnstriai  Accident  Board,  where  it  did  not  ap- 
pear that  the  court  considered  the  award  in 
rendering  a  Jadgment  for  any  improper  purpose, 
and  it  waa  apparent  that  upon  all  the  facts, 
which  were  practically  undisputed,  the  court 
could  properly  have  rendered  no  other  indg- 
ment 

Appeal  from  IMstrlct  Court,  Brown  Oonn- 
ty;  J.  0.  Woodward,  Judg& 

Action  by  the  United  States  FldeUty  & 
Ouaranty  Company  of  .Baltimore,  Md^ 
against  Mrs.  3.  S.  Lowry,  to  set  aside  an 
award  of  the  Industrial  Actddent  Board  In 
a  proceeding  under  the  Workmen**  Gonq)aa- 
satlon  Law.  Judgment  for  d^endant*  and 
plaintiff  appeals.  Affirmed. 

See.  also.  219  S.  W.  222. 

Hunt  ft  Tea^e,  ot  Houston,  and  8eay, 
Seay,  Molme  ft  lipscomb,  at  Dallas,  for  ap- 
pellant. 

Wilkinson  ft  McOaaSh,  4tf  Brownwood,  tor 

appelieft 

Findings  of  Fact 
BBADT,  3.  AK>eUant  saed  to  set  aalde  an 
award  of  tbe  Industrial  Accident  Board,  made 
under  the  provisions  of  chapter  103,  General 
Laws  85th  Les.  (Vemcm's  Ann.  Ctv.  St.  Supp. 
1918.  arts.  5246—1  to  6246—81),  commonly 
known  as  tbe  Workmen's  Compensation  Iaw. 
Appellant  had  insured  the  Tom  Padgitt  Otm- 
I»ny,  of  Waoo,  Tex.,  agalnat  loss  by  virtoa 
of  injury  to  its  employes  under  sucb  act; 
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and  tt»  award  Tras  In  tKwtxt  of  Mrs.  Lowry. 
as  tile  bmeOdaiy  and  irldcar  of  J.  8.  haw- 
ry.  The  contest  wa«  bawd  on  the  grounds 
that  Lowry  was  not  an  employe,  bat  an  Inde- 
pendent omtxactor,  or,  at  least,  not  such  an 
employfi  as  comes  within  the  pnrvlew  ot  the 
act.  Upon  a  trial  wltbont  a  jnry,  Judgment 
was  rendered  for  Mrs.  Ixxwry,  giving  her 
oravensatloa  in  die  som  of  $4,000,  payable 
in  we^y  Installmoits. 

We  desire  to  ^Te  appdlant  the  benefit  of 
a  full  atatemcnt  of  the  fiuts  In  the  case,  and 
therefore  copy  the  following  statement  from 
its  brief,  whldi  Is  not  challenged  by  appel- 
lee, and  la  bdiered  to  be  tnbatantially  cor* 
rect: 

"It  is  agreed  by  the  parties  to  this  suit  that, 
at  the  time  of  the  death  of  J.  Scott  Lowry,  the 
Tom  Padgltt  Oompany  had  more  than  three 
employte,  and  on  aaid  date  carried  a  policy  of 
inanrance  with  the  United  States  Fidelity  ft 
Oaaranty  Company  of  Baltimore,  Ud.,  of  the 
kind  regnired  and  permitted  by  tht  Employers' 
liability  Act  ot  the  state  of  Tens,  and  that 
said  Tom  Padgitt  Company  was  a  subscribing 
company,  and  had  compiled  with  all  of  the  req- 
Qieitea  of  sach  act,  and  at  the  time  of  the  death 
of  said  J.  Scott  Lowry  said  policy  of  tnsnrance, 
iasaed  by  said  United  BUtes  FideUty  ft  Goar- 
snty  Company,  In  eompllance  with  tht  prori- 
sioBs  of  said  Compensation  Act,  was  in  fml 
force  and  effect;  that  the  United  States  Fidel- 
ity &  Gnaranty  Company  has  a  permit  to  do 
basinesB  in  the  state  of  Texas,  and  has  com- 
plied with  all  the  reqairements  demanded  of 
snf!b  companies,  and  is  anthorised  and  permitted 
to  Issue  the  kind  of  policy  above  described, 
which  waa  issued  to  said  Tom  Padgltt  Gom- 
pmjy. 

"It  Is  further  agreed  that  dne  notice  and 
dolm  Ht  beneficiary  was  made  In  the  time  re- 
quired by  law  1^  Hra.  J.  S,  Lowry,  to  the  In- 
dustrial Accident  Board  of  the  state  of  Tex- 
as, at  Austin,  on  account  of  the  death  of  J.  S. 
Lowry,  and  that  all  reqairements  of  law  In  that 
regard  were  complied  with. 

"That  at  the  time  of  the  death  of  said  J. 
Scott  Lowry  his  average  weekly  eandngs  were, 
and  had  been  for  1  year  prarious  thereto,  an 
anregate  of  $1,069.98  per  year,  and  an  aver> 
age  weekly  wage  of  $20.96. 

rniat  said  J.  Seott  Lowry  was  kOled  In  Coke 
oonnty,  Tex^  on  February  11, 1918,  by  the  over- 
tvrning  of  hia  actomobfle. 

"That  on  Aogust  17.  1918.  sold  Industrial 
Aorident  Board  met  and  awarded  on  eaid  daim. 
and  within  the  time  required  by  law;  that  aaid 
United  States  Fidelity  ft  Guaranty  Oompany 
gave  Urs.  J.  8.  Lowry  and  the  Industrial  Acci- 
dent Board  of  the  state  of  Texas  all  required 
legal  notices  incident  to  appeal  from  said  award, 
and  did  within  the  time  required  by  law  appeal 
from  and  file  salt  fat  the  Strict  court  of  Brown 
cottnty,  Texas;  said  notice  to  said  Mrs.  Lowry 
and  said  Xndnstrial  Accident  Board  contained 
all  necessary  legal  prereqoisitea  of  sudt  notice 
that  it  was  not  willlhg.  and  did  not  consent, 
to  abide  by  the  mllng  of  said  board,  which  waa 
served  wltiiln  the  time  required  by  law. 

"That  J.  Scott  Lowry  left  no  minor  children, 
no  dependent  parents  nor  grandparents,  nor 
stqimtotlwr,  and  no  dependent  parents  or  de- 
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pendent  brothers  and  sisters,  and  that  only  his 
widow,  the  defendant,  Mrs.  J.  S.  Lowry,  was 
dependent  on  him  for  a  livelihood,  and  that  he 
contribated  support  to  no  one  except  to  the 
defendant,  Mrs.  J.  B.  Lowry. 

"The  award  of  the  Industrial  Accident  Board 
Was  also  introduced  in  evidence  over  the  objec- 
tion of  appellant,  as  hereinafter  appears. 

"F.  B.  Goodman  testified  aa  foUowa: 

"  ISj  name  is  F.  B.  Goodman.  My  age  Is 
40,  and  my  rettidence  la  In  Waco,  Tex.  I  am  a 
farmer,  and  also  vice  president  of  the  Tom 
Padgitt  Company  of  Waco,  Tex.,  wholesale 
saddlery  people.  I  have  been  connected  with 
the  Tom  Padgitt  Company  for  about  30  yeara. 

"  'I  knew  J.  a  Lowry  in  his  lifetime,  and  be 
was  connected  with  the  Tom  Padgitt  Company. 
Mr.  Lowry  was  employed  by  the  Tom  Padgitt 
Company  as  a  traveling  salesman  in  West  Tex- 
as .on  a  commiaaion  baaia,  and  had  been  so  em- 
phved  for  sevsial  years  prior  to  his  death,  his 
datles  being  sodi  as  ore  ordinarily  Inddent  to 
such  work,  and  he  traveled  both  on  the  train 
and  in  an  automobile,  principally  in  the  latter. 

"  Ifr.  Lowry  resided  and  made  his  headquar- 
ters at  Brownwood,  and  traveled  aa  far  north  as 
the  Panhandle,  and  aa  far  south  as  Rock , 
Springs,  in  Edwards  county,  and,  as  to  how 
far  west  he  would  go,  that  was  optional  with 
him.  In  covering  the  territory  In  question  he 
did  not  travel  under  the  direetlona  of  the  Tmb 
Padgitt  Company,  as  the  company  did  not  ia- 
struct  him  when  and  where  to  go,  and  Lowry 
used  his  own  automobile,  and  paid  all  of  his 
expenaes  incident  to  his  traveUng,  and  used  his 
own  discretion  end  judgment  aa  to  how  and 
when  he  should  travel,  and  also  as  to  where  he 
should  travel  in  the  territory  in  qoestlon. 

"  'Between  the  lit  and  5th  of  each  month, 
the  company  settled  with  Mr.  Lowry  accord- 
ing to  the  gross  salea  made  by  him  and  accept- 
ed by  Bsid  company,  during  the  previous  month, 
on  a  basis  of  7M  psr  cent,  averags  commis- 
sion. 

'There  was  notUng  In  the  contract  with 
Mr.  Lowry  which  precluded  or  prevented  him 
from  representing  any  other  company  or  com- 
panies, or  carrying  any  otJier  line  that  hO 
might  decide  to  handle. 

"  'Mr.  Lowry  fixed  his  own  time,  and  when 
and  where  he  sbonid  travel  in  the  territory 
in  question. 

**  *There  waa  nothing  to  prevent  Mr.  Lowry 
tnm  carrying  passengers  la  Us  automobile 
for  a  eonrideration  and  receiving  such  consid- 
eration. He  did  not  work  on  a  salary,  but 
worked  on  a  commission  as  fully  stated  above. 
I  oriffinally  made  the  contract  with  Mr.  Lowry 
on  behalf  ot  the  Tom  Padgitt  Company,  and 
the  original  contract  was  in  writing,  as  I  rec- 
ollect It,  but  afterwards  from  yesr  to  year  tii9 
contract  was  either  renewed  verbally  or  by  cor- 
respondence, and  for  the  last  tew  years  of  his 
employment  there  was  no  formal  written  con- 
tract The  original  contract  and  the  subaeqaent 
renewals  of  same  had  been  in  eristence  during 
the  period  Mr.  Lowry  traveled  for  Tom  Padgitt 
Company,  that  Is,  for  several  years  before  bis 
death.  He  firet  traveled  in  a  horse  and  buggy; 
be  then  bought  an  automobile.  He  sold  thia 
automobile  and  bonght  another,  and  was  then 
given  some  railroad  territory,  In  which  he  cov- 
ered a  few  towna  on  the  train,  but  the  most 
(rf  his  territoiy  was  covered  by  antmBobile,  and 
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th«  mschlBfl  was  hli  «zc1aelve  proper^.  Tb« 
Tom  Pad^ltt  Company  did  not  own  any  inter- 
est in  the  machine,  nor  in  any  way  connected 
with  it  Mr.  Lowry'a  agreement  with  the  Padg- 
itt  Company  waa  to  work  this  territory  as  in 
his  judgment  he  thought  beet;  the  matter  was 
entirely  in  bis  bands  to  go  and  come,  day  or 
night,  In  any  way  that  be  saw  ben^cial;  and 
for  Buck  orders  as  ha  secured  from  the  trade 
in  that  territory  that  were  O.  K.*d  and  approved 
for  shipment  by  the  company  and  were  shipped 
he  received  for  bis  services  a  7%  per  cent, 
average  commiBsion  for  such  orders  as  were 
shipped  by  them,  the  payment  of  ttiis  commis- 
sion being  paid  Lowry  by  check  on  Waco  be- 
tween the  let  and  6th  of  each  month  following 
the  date  of  sale,  as  the  records  of  the  Padgitt 
Company  showed  that  they  bad  shipped  of  the 
sales  made  by  Lowry.  Mr.  Lowry  was  under 
bis  own  management  as  to  traveling  in  the  ter- 
ritory. He  was  allowed  to  carry  sncb  other 
lines  as  be  wanted  to  carry.  He  was  allowed 
the  privilege  of  discontinalng  his  services  at  any 
time,  and  the  Padgitt  Company  was  allowed 
the  same  privilege,  to  discharge  him  at  any  time 
his  services  were  not  Batisfactory,  or  that  they 
wanted  to  put  any  one  else  in  that  territory. 
The  only  obligation  on  the  Pad^tt  Company's 
part  was  ttiat  their  line  <^  goods  was  not  to 
be  sold  by  any  otber  salesman  In  that  territory 
as  long  as  Ur.  Lowry  repreaoited  tbsm  In  tha 
same  territory.  He  was  further  allowed  to 
carry  anybody  with  him  in  his  ear,  sa  it  was 
hts  car.  The  npkeep  and  all  expenses  incident 
to  his  traveling  in  the  territory  were  to  be  paid 
out  of  the  contmlssioos  so  far  as  the  Padgitt 
Company  was  concerned,  aa  they  were  not  in- 
terested in  any  debt  of  any  character  nor  had 
any  liability  on  tbe  part  of  Mr.  Lowry  so  far  aa 
the  Padgitt  Company  was  concerned. 

"  'Mr.  Lowry  covered  some  .territory  tbat  he 
sdeeted,  and  some  of  the  territory  covered 
him  was  designated  by  the  company;  that  Is, 
as  already  stated,  his  territory  extended  on 
the  north  to  the  Panhandle,  and  en  the  aouth 
to  Rock  Springs,  and  Brownwood  on  the  east, 
but  his  territory  was  unlimited  on  the  west 
SDtil  he  reached  El  Paso. 

**  'Prices  and  terms  were  to  be  made  by  the 
Padgitt  Company  at  all  times;  Lowry  bad  noth- 
ing to  do  with  making  tbe  prices  except  ac- 
cording to  price  lists  and  otber  direetiom  fur- 
nisbed  by  the  Padgitt  Company,  and  the  com- 
pany forwarded  him  price  lists  whenever  there 
were  changes  in  the  market. 

"  The  Padgitt  Company  passed  on  the  re- 
sponsibility and  solvency  of  tbe  parties  to  whom 
Lowry  made  sales,  and  his  sales  were  made 
and  orders  taken  subject  to  approval  by  tbe 
company  when  tbe  orders  went  into  tbe  tutuse*' 

"Mrs.  J.  8.  Lowry  testified: 

"  1  em  Mrs.  J.  8.  Lowry.  and  tbe  widow  of 
J,  Scott  Lowry.  J.  Scott  Lowry  lost  his  life 
about  the  11th  of  February,  1913.  He  waa 
working  at  the  time  he  waa  killed  for  Tom 
Padfritt  Company  of  Waco. 
'  "  'Mr.  Lowry  was  traveling  for  Tom  Pad^tt 
when  he  was  killed,  selling  Tom  Padgitt'a  line 
e£  goods,  harness  and  leather,  and  everything 
•f  the  kind  in  their  IiD&  He  had  been  engag- 
ed in  that  business  for  IS  or  19  years.  I 
know  the  territory  that  he  covered,  because  I 
Dsed  to  go  with  hhn.  He  went  to  the  Paa- 
bandls  wbidi  was  as  lu  aa  ha  eoold  go,  Boi  \ 


west  ss  far  as  he  conld  go,  and  to  Bock 
Bprings,  and  sll  the  towns  in  between  there. 
Tom  Padgitt  gave  him  the  territory  in  which 
he  traveled;  be  had  that  territory,  and  no  one 
else  had  iL  I  was  familiar  with  his  contract 
with  Tom  Padgitt.  because  I  traveled  with  him, 
and  every  ooce  in  a  while  Tom  Padgitt  would 
have  him  come  Into  the  honae,  and  I  osed  to 
go  with  him. 

"1  bandied  tbe  eorraspondetwe;  I  would 
copy  the  letters  he  got  trmn  Tom  Padgitt,  and 
send  them  on  to  him,  because  sometimes  be 
wouldn't  get  them;  he  would  go  throng  tb» 
towns,  and  other  people  would  get  his  mail,  so 
I  would  copy  them  and  send  him  the  copy. 
They  were  all  tbe  time  changing  the  prices. 
Some  other  Lowry  would  come  and  get  his 
mail,  and  be  would  get  no  mail.  I  would  keep 
tbe  letter  at  home,  and  sand  him  the  origin aL 

"  There  were  no  other  men  traveling  for  the 
Tom  Pad^tt  Company  in  hia  territory.  There 
would  be  a  racket  if  there  was;  he  couldn't  go 
in  anybody's  else  territory.  He  got  bis  prices 
from  the  Tom  Padgitt  Company.  When  we 
were  getting  ready  for  war  tbe  prices  would 
come  in  every  week.  Whenever  the  goods 
went  up  be  would  go  by  what  they  said;  he 
got  insteuctiona  w  to  prices  from  Ton  Padgitt 
Company. 

"  'Sometimea  .he  collected  biHs  from  cnstom- 
ers  for  the  company;  sometimeB  he  woold  also 

attend  to  other  business  for  Tom  Padgitt,  seeing 
after  some  land  tbat  Tom  Pedgitt  had  down 
at  London,  which  is  out  from  Brady,  in  SchleiiA- 
er  coun^.  He  often  attended  to  business  like 
that,  because  he  was  aoqiiainted  with  the  ter- 
ritory and  Padgitt  wasn't.  T<Hn  Padgitt  would 
want  him  to  go  and  see  if  tbe  land  was  aU 
right;  it  waa  land  that  he  had  taken  in  oa 
debts, 

"  1  know  of  Mr.  Lowry  maUng  collections 
for  Tom  Padgitt  Gompqny^  bat  these  collectiDns 
would  not  always  be  for  goods  tbat  he  had  sold; 
that  would  be  when  be  would  send  bim  off  to 

collect  certain  bills,  when  they  woold  get  be- 
hind. 

"  'Tom  Padgitt  used  to  have  B£r.  Lowry  come 
In  to  Waco,  and  when  he  did  Tom  Padgitt 
would  paiy  his  fare  there  and  back;  that  was 
for  the  purpose  of  going  over  tbe  stock  and 
taking  the.  price  lists  and  looking  the  stock 
over,  1  used  to  go  with  bim  down  there. 

"  'Sometimes  the  crops  were  bad  here,  and 
he  would  go  somewhere  else  to  do  business; 
tbe  crops  were  bad  here,  and  there  wasn't  any 
sale  for  anything,  and  they  told  bim  to  go  to 
Oklahoma,  and  gave  him  a  territory  np  there, 
and  that  was  where  he  was  going  when  he  got 
killed;  be  was  going  up  there  then,  and  he 
turned  around  and  came  back  when  I  sent  bim 
that  letter. 

"  'That  is  the  letter  Tom  Padgitt  vrote  him 

which  you  show  me.  He  may  have  gone  up  to 
Oklahoma  to  sell  some  goods,  but  I  don*t  just 
remember  about  it.  He  may  have  done  tbat  a 
little  while;  they  were  sending  him  up  in  that 
territory.  I  believe  he  did  go  up  there  once 
for  a  little  while.  X  think  they  sent  him  op 
there  one  time.  When  he  waa  killed  he  waa 
coming  from  going'  up  there.  Tom  Padgitt  seat 
him  there,  and  gave  him  a  territory  in  Okla- 
homa, At  the  time  he  was  on  his  way  home. 

"  'I  have  the  letter  Tom  Padgitt  wrote  him 
to  go  t^  Oklahomaj  that  ig.  the  letter  vh«A 
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you  ahow  me.  The  letter  reade;  *^in  Padgitt 
Conuwny.  Wholesale  Saddlery.  Carriages  and 

Bugf^ee.  Waco,  Texas,  January  3,  1918. 
Friend  Lowry:  As  per  your  late  request,  we 
inclose  check  tw  flOO.  Hope  it  will  reach 
you  in  due  time.  No  news.  Trade  is  quiet, 
although  busy  on  government  work.  Some  of 
your  Ohiahoma  orders  we  have  to  decline  on 
very  poor  standing.  I  wish  yon  a  better  year 
for  1918.  Tout  friend,  Tom  Padgitt."  I 
haven't  the  letter  Tom  F^ett  wrote  Um  to 
go  to  Oklahoma;  that  ia  the  last  letter  I  sent 
on  to  him.  Mr.  Lovxy  had  the  other  letters, 
and  I  haven't  thaL 

"  •Mr.  liowry  often  -wrote  Tom  Padgitt  for 
Instructions  as  to  what  to  do;  they  gave  him 
instructions  and  he  did  everything  they  told 
him  to  do.  I  haven't  the  letters;  he  destroyed 
those  letters.  He  got  letters  nearly  every  day, 
and  they  were  destroyed.  Sometimes  the  let* 
ters  would  say  for  him  to  go  to  a  certain  pla^e, 
and  If  he  ^dn't  have  good  trade  there  to  go 
to  some  other  place.  He  was  supposed  to  go 
over  the  territory  every  60  days.  Some  places 
he  had  better  trade  than  others,  and  wherever 
he  had  the  best  trade  he  went;  wherever  he 
got  the  best  trade  for  his  interest  and  their  In- 
terest he  went  there.  If  the  party  to  whom 
he  sold  goods  hadn't  made  bis  paymeots  they 
wouldn't  ship  the  goods,  but  he  wouldn't  know 
that  nntil  the  let  of  the  month;  he  woaldn't 
know  how  many  of  them  had  been  approved  at 
that  time.  It  was  not  the  situation  tiiat  when 
they  had  inquiries  from  some  retailer  in  the 
territory  they  would  send  that  inqniry  to  Mr. 
]>>wry,  and  that  he  would  call  on  ttmn;  be 
woold  go  there  under  Padgitt's  instnu4ion& 
They  did  give  Hr.  Lowry  the  benefit  of  the 
inquiries,  though,  if  there  were  such.  They 
never  told  him  just  when  to  go,  because  he 
was  supposed  to  make  the  territory  every  60 
days.  Part  of  their  instructions  to  him  was  to 
send  him  the  price  Hsts  so  he  would  know  what 
to  Charge  the  enstomers.'  ** 

Opinion. 

The  principal  Issue  in  tJiIs  case  Is  wheth- 
er J.  S.  Lowry,  under  the  facta  stated,  was 
an  employe  within  the  purvle,w  of  the  com- 
pensation law,  or  an  independent  contractor. 
In  support  of  the  contention  that  he  was 
an  Independent  contractor,  appellant  cites 
the  following  anthorlties:  Western  Indem- 
nity Co.  v.  Prater,  213  S.  W.  355;  Moore  & 
Ravage  v.  Koppliu,  135  S.  W.  1033;  Stephen- 
yille,  N.  &  S.  T.  Ry.  Co.  v.  Couch,  56  Tex. 
Civ.  App.  338,  121  S.  W.  189;  Edmundson  v. 
Coca-Cola  Co.,  150  S.  W.  273;  In  re  Raynes, 
66  Ind.  App.  321,  118  N.  B.  387;  Bouvler's 
Law  Dictionary,  vol.  2,  p.  15^;  Words  and 
Phrases,  vol.  4,  p.  3542;  Honnold's  Compen- 
sntion  Law,  vol.  1,  p.  208.  None  of  these  au- 
thorities api>ears  to  sustain  appellant's  the- 
ory. Indeed,  the  prindpleg  recognized  In 
some  of  them  would  seem  to  be  adverse.  For 
Instance,  In  Moore  &  Savage  v.  Kopplln,  135 
S.  W.  1033,  It  was  said : 

"We  will  remark,  however)  only  such  an  em> 
plo3-^  as  is  free  to  do  the  work  he  is  employed 
to  do  in  his  own  way  without  directions,  orders, 
leti  or  hindnmee  from  his  employerf  being  re^ 


BptmriUe  to  him  only  for  tb»  result;  la  regAided 
as  meh  a,  eonttactor." 

There  Is  also  nothing  favorable  to  appel- 
lant in  the  Quotation  from  BouTler,  whldi 
la  as  foUows: 

"An  independent  contractor  la  one  who  «xw* 
dsing  an  independent  employment  contracts  to 
do  a  piece  work  according  to  his  own  metli- 
oda,  and  wltboat  being  subject  to  the  control 
of  bis  employers,  except  as  to  the  remit  <rf  his 
work." 

We  also  regard  the  rule  announced  in 
nounold's  CompeosatloQ  Law,  as  applied  to 
the  facta  of  this  case,  to  be  against  appel- 
lant's contention.  Tills  author  states  the 
rule  as  follows: .  . 

"The  Omnpensation  Iaw  does  not  ^tply  where 
the  injured  person  is  an  independent  eontzactor 
and  the  relation  of  the  employer  and  employ^ 
does  not  exist   It  ia  not  possiUe  to  lay  down 

a  hard  and  fast  rule  or  state  definite  facts  by 
which  the  status  of  men  working  aud  contract- 
ing together  can  be  dcfiDitely  defined  in  all 
cases,  as  employes  or  independent  contractors. 
Each  case  must  depend  on  its  own  facts.  Or- 
dinarily no  one  feature  of  the  relation  is  deter- 
minative, but  all  must  be  considered  together. 
A  contractor  Is  ordinarily  one  who  carries  on 
an  'independent  employment  and  is  responsible 
for  the  results  of  his  work,  one  whose  con- 
tract relates  to  a  given  piece  of  work  for  a' 
given  price.  These  characteristics,  however, 
though  very  suggestive,  are  not  necessarily 
controlling.  Generally  speaking,  an  independent 
contractor  is  one  who  exercises  an  independent 
employment  and  contracts  to  do  a  piece  of  work 
according  to  his  own  methods  without  being 
subject  to  the  control  of  his  wkpkojta,  save 
as  to  the  results  o£  bis  work." 

None  of  the  adjudicated,  cases  dted  by 
appellant  is  at  all  In  point  on  the  facts.  The 
case  claimed  to  be  most  nearly  in  point  (In 
re  Raynes,  66  Ind.  App.  821,  IIS  N.  E.  S87) 
is  an  opinion  the  Appellate  Court  of 
Indiana  npm  Ctftlfied  questions.  Ta  tba 
language  quoted  by  appellant,  the  court  only 
undertook  to  give  a  concept  in  a  general  way 
of  what  classes  of  persons  were  within  the 
protection  of  flie  Woricroen's  Compensation 
Act  of  that  state.  Furthermore,  the  court 
expressly  stated  that,  under  the  facts  eertti 
fled,  ttiere  appeared  to  be  Dothtng  Inconslst 
eot  with  the  conclusion  that  the  applicant 
was  an  employ^  withtn  the  meaning  of  the 
act. 

We  have  been  cited  to  no  case  whl<ai  holds 
that  a  traveling  salesman  has  been  held  to 
be  an  independent  contractor,  and  we  have 
found  none.  On  the  contrary,  in  •  15  Cyc. 
at  page  1033,  a  traveling  salesman,  whether 
employed  on  a  salary  or  selling  on  com- 
mission. Is  defined  to  be  an  employ^.  See, 
also,  Foley  v.  Home  Bubber  Co.,  89  N.  J. 
Law,  -474,  99  Atl.  624;  Industrial  Commis- 
sion v.  MtDti  Life  Ins.  Co.,  04  Cola  180,  174 
Pac.  689,  3  A.  li.  B.  13S6. 
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As  anataliUnff  tbm  view  fbat  tb.  Lowry 
wu  an  emplorft,  and  not  an  Independent 
contractor,  appeUee's  comuel  dte  the  fol- 
lowing antbwitles:  16  Am.  A  Elng.  Bnc.  of 
Law  (2d  Bd.)  p.  187;  Waters  r.  Plmeer 
Fud  Oa,  52  Bflnn.  474,  56  N.  W.  62,  38  Am. 
St  664;  Olty  of  Tiffin  v.  BfcOOTmack, 
84  Ohio  St  688,  82  Am.  Bep.  408;  Jensen  t. 
Barboar,  16  Blont  682,  SO  Pac.  906;  Gockran 
T.  Btce,  26  S.  D.  893.  128  N.  W.  588,  Ann. 
Oa&  191SB,  S70;  Monde  FoondTy  A  Madilne 

00.  T.  Thompsm  (Ind.  App.)  128  K.  196. 
197 ;  Wallace  t.  Son11i«m  Cotton  OH  Oo.,  fil 
Tex,  18-22.  40  S.  W.  399;  Jernlgan  r.  Hoaa- 
ton  Ice  ft  Brewtng  Oo.,  33  Tex.  C^r.  App.  601, 
77  S.  W.  260,  2B1;  Corrlgan,  Lee  A  Halpin 
T.  Henbler,  167  S.  W.  lS&-ie2 ;  16  Am.  ft  Bng. 
Bnc  of  Law  (2d  Bd.)  pp.  191,  192,  snbd.  9 ; 
14  B.  a  L.  pp.  78,  ?»,  Bnbd.  16;  Bodwell  t. 
Wetwter.  98  Neb.  064,  164  N.  W.  220,  Ann. 
Caa.  1018G,  624,  and  note  682-684;  Tnttle  v. 
BmbnT7-Martln  Lumber  Co.,  192  Hlch.  885, 
168  N.  W.  875,  Ann.  Oas.  1918C,  664 ;  Semptra 
V.  Ooemann,  166  Wla.  103,  161  N.  W.  854, 
Ami.  Gas.  10180,  670. 

The  act  Itaelf  defines  an  «nploy6  as  fol- 
lows: 

"Bverr  person  in  the  lerrice  of  another  un- 
der any  contract  of  hire,  expressed  or  implied, 
oral  or  vritteo,  except  mastera  of  or  seamen 
on  vessels  engaged  in  interstate  or  foreign  com- 
merce, and  except  one  whose  employment  is  not 
In  the  nsuid  conrae  of  trade,  business,  profea- 
don  or  oceapation  of  hia  employer."  Part  4,  I 

1.  e.  lOe,  Acts  1017,  p.  291. 

We  are  very  strongly  of  the  view  that, 
Independoitly  of  the  standards  or  criterlona 
UBoally  employed  to  determine  this  question, 
the  language  of  the  act  fairly  comprehends 
the  service  and  employment  such  as  the 
undisputed  facts  show  Mr.  Lowry  was  en- 
gaged In  when  killed.  It  would  se^  that  he 
was  in  the  service  of  another,  under  a  con- 
tract of  hire,  and  that  Ms  employment  was 
In  the  usual  course  of  the  business  m  oc- 
cupatirai  ot  his  emjiloyer. 

In  26  Cyc  pages  1616  to  1647,  It  Is  said 
tbat  an  independent  contractor  ia  one  wlu, 
carrying  oo  an  Ind^tendent  bnslneas,  con- 
tracts to  do  a  piece  of  wmk  according  to  lila 
own  methods,  and  without  being  subject  to 
the  control  of  his  empl(ver  as  to  the  means 
by  which  tlie  result  is  to  be  acccHnplisbed* 
but  only  as  to  the  result  ol  the  worL  To 
the  same  effect  is  Jaggard  on  Torts,  sec.  78, 
p.  228;  and  In  Sherman  ft  Bedfltid  <m  Negli- 
gence (6th  Ed.)  p.  306,  it  Is  said: 

"In  actual  affairs  an  Independent  contractor 
generally  pursues  the  business  of  contracting, 
enters  taito  a  contract  with  his  employer  to  do 
a  snedfled  piece  of  work  for  a  specified  price. 
*  *  *  The  one  indispensable  element  to  his 
character  is  tbat  he  must  have  contracted  to  do 
a  specified  worl^  and  have  the  right  to  control 
the  mode  and  manner  of  dcdng  it" 


The  general  rale  Is  thus  stated  In  16  Am. 
te  Bug.  Ency.  of  Law  (2d.  Bd.)  p.  187: 

"Qenerally  speaking,  an  independent  contrac- 
tor is  one  who,  in  rendering  services,  exercises 
an  independent  employment  or,  occupation,  and 
represents  his  employer  only  as  to  the  results 
of  his  work,  and  not  as  to  tht  means  whereby 
It  is  to  be  accomplished.  The  word  'resolta.* 
however,  is  used  in  this  c<mnection  in  the  sense 
of  a  production  or  product  of  some  sort,  and 
not  of  a  service." 

In  Ciockran  v.  Rice,  supra,  the  Supreme 
Court  of  South  Dakota  emphasized  the  im- 
portance of  the  feature  that  the  ctmtract 
must  be  one  to  perform  a  curtain  definite 
and  specified  result,  and  contemplates  a  defi- 
nite beginning,  continuance,  and  aiding.  It 
was  also  stated  by  that  court: 

"A  test  of  the  relationship  between  the  em- 
ployer and  employe  is  the  right  of  the  employer 
onder  tbe  contract  to  control  the  manner  and 
continaance  of  tbe  particular  aervlce  and  tbe 
final  result  No  sin^e  fact  is  more  conclusive 
as  to  the  effect  of  the  contract  of  emt^oyment, 
perhvs>  than  the  nnrestrieted  right  of  the 
employer  to  end  the  particular  service  when- 
ever he  chooses,  without  regard  to  tbe  final  re- 
sult of  the  work  itselt" 

And  In  nearly  all  of  the  cases  dted  by  ap- 
pellee stress  is  laid  upon  the  test  of  service 
toe  another  person  as  distinguished  tram 
the  performance  of  a  gpedflc  and  ind^ioid- 
ent  work. 

[1]  In  view  of  the  facts  that  properly 
Biwaklng,  Mr.  Lowry  was  performing  the 
usual  and  customary  service  for  bis 
plojer  as  a  traveling  salesman,  and  that  he 
was  not  doing  any  specified  piece  of  work, 
nor  undertaking  the  production  of  any  given 
result,  nor  for  any  ^clfled  time,  and  that 
he  might  rightfully  discontinue  work,  or  bo 
dlsdiarged  at  any  time,  and  that  there  Is 
evidence  that  he  was  actually  controlled  by 
bis  employer  in  the  performance  of  his 
work,  at  least  as  to  the  main  features  of 
his  employment,  such  as  the  soUdtlng  of 
orders,  tbe  prices  at  which  he  should  sell, 
and  the  terms  of  sale,  the  allotment  of  aped- 
fied  territory,  and  the  ai^roval  and  con- 
summation of  his  sales  by  his  employers, 
these  considerations  are  deddedly  diaracto^ 
Istic  of  tbe  services  of  an  employ^  lathcr 
than  the  contract  or  undertaking  ot  an  Inde- 
pendent contractor. 

We  attach  no  Importance  to  the  point  tm- 
phasized  that  Mr.  Lowry  was  not  nptm  the 
pay  roll  of  the  Tom  Padgitt  Company*  and 
that  it  was  shown  that  he  was  not  paid 
wages.  In  lieu  of  wages,  lie  recelred  his 
compensation  by  way  of  commissions,  and 
that  be  was  not  on  the  pay  roll  Is  tliUB  readi- 
ly accounted  for.  Neither  do  we  regard  ss 
of  omtroUing  Importance  flie  fact  that  ICr. 
Lowry  was  porfiorming  tils  duties  nuny 
miles  from  ttie  place  of  budness  of  bis  «n- 
ploya,  and  beyond  the  physical  control  of 
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such  unployw.  He  was  where  the  .  duties  of 
his  employment  reasonably  required  him  to 
be,  or  at  least  where  he  might  reascaably 
have  been  upon  the  business  of  his  employer. 

In  the  Foley  Case,  supra,  a  traveling  sales- 
man lost  his  wife  In  the  slnUng  of  the 
Lusltaula,  while  en  route  to  visit  his  em- 
ployer's Lcmdon  office.  His  mission  being 
connected  with  his  employment.  It  was  held 
that  his  pneeakce  ca  the  ship  was  not  such 
a  consideration  as  would  dtfeat  recovery. 
It  was  beld  that  the  risk  was  inhemt  In 
the  employraoit  itsell 

Further  discussion  of  the  question  la  not 
deemed  necessary.  We  have  concluded  that 
upon  authority  and  reason  Mr.  Lowry  must 
be  hdd  to  have  been  an  employ^  within  the 
meaning  and  purview  of  our  Workmen's 
Compensation  Act. 

[2]  This  disposes  of  the  principal  ques- 
Uon  on  the  appeal,  but  it  Is  contended  that 
we  should  reverse  and  remand  the  case  be- 
cause of  the  alleged  error  in  the  admlsstou 
of  the  certified  copy  of  the  award  made  by 
the  Industrial  Accident  Board.  This  evi- 
dence was  objected  txy,  and  the  bill  of  excep- 
tion shows  that — 

"Said  award  was  introduced  In  evidence  and 
considered  by  the  conrt  in  rendering  Judgment 
berein.** 

We  agree  with  appellee's  counsel  that, 
even  If  it  was  unnecessary  to  Introduce  the 
award  of  the  board  for  any  purpose,  it  is 
difficult  to  see  how  it  could  have  been  prej- 
udicial to  appellant,  In  view  of  the  fact 
that  appelant  had  attached  a  certified  copy 
of  such  award  to  its  petition.   It  Is  Insisted, 
however,  that  since  the  bill  of  exception 
ihows  that  the  court  considered  such  award 
In  rradering  Judgment,  it  must  have  influ- 
enced him  in  deddiug  the  merits  of  the  case. 
We  do  not  thlnlt  this  necessarily  follows.  It 
does  not  affirmatively  appear  that  the  award 
was  oflFered  in  evidence  or  considered  by  the 
court  on  the  issue  of  employs  or  independent 
contractor,  which  was  the  only  real  ques- 
tion in  the  case.  In  view  of  the  novel  pro- 
cedure afforded  by  the  statute,  In  an  appeal 
to  the  courts  to  set  aside  an  award,  and  the 
enbstltntlon  of  the  Judgment  of  a  conrt  to 
settle  the  controversy,  It  may  well  be  that 
out  of  an  abundance  of  caution  counsel 
<^ered  and  the  court  admitted  in  evidence 
tbe  certified  copy  of  the  award  for  Jurisdic- 
tional purposes.   It  does  not  follow  that  be- 
cause the  trial  Judge  considered  the  award 
in  rendering  Judgmoit  that  he  considered  it 
for  any  improper  purpose.  Young  v.  Bobln- 
wn,  135  8.  W.  TiS,  and  authorltleB  there 
cited. 

In  any  event  we  do  not  think  the  intro- 
duction of  the  award  in  evidence  ocmstitnted 
nrersUde  error,  for  the  reason  that  upon  all 
tbe  facts,  whl<^  were  practlaaUy  undlspnt* 


ed,  the  court  could  jnroparly  have  rmdwed 
no  other  Judgment  Under  the  evidence,  we 
think  the  court  might  properly  have  InBtruct- 
ed  a  voidlct  for  Mrs.  Lowry  had  there  been 
a  Jury  trial,  and  therefore  the  admission  of 
the  award  In  evidence  was  Immaterial,  and« 
if  error  at  all,  was  harmless. 

We  do  not  question  the  soundness  of  the 
decision,  upon  this  point,  In  Texas  Em- 
ployers' Ins.  Ass'n  v.  Downing.  218  S.  W. 
112.  It  not  only  appears  that  there  was  a 
sharply  controverted  Issue  as  to  whether  the 
plalntifC  was  totally  and  permanently  dis- 
abled, upon  which  Issue  the  Jury  might  have 
considered  the  award,  but  the  Insurance 
Association,  In  effect,  requested  that  the 
testimony  should  be  limited  to  proof  of  the 
fact  th&t  a  final  mllng  and  decision  by  the 
board  had  been  made.  It  appears  that, 
notwithstanding  this  request  the  court  over- 
ruled the  objection,  and  practically  permitted 
the  award  to  go  to  the  Jury  for  all  purposes. 
It  was  under  such  circumstances  that  the 
court  held  this  ruling  to  be  reversible  error. 
The  difference,  we  think,  Is  manifest 

Being  of  the  opinion  that  no  reversible 
error  has  been  shown,  the  Jnd£matt  la  af- 
firmed. 

Affirmed. 


TEXAS 


ELECTRIC  RY. 
(Na.  8588.) 


V.  JONES. 


(Oonrt  of  QvH  Appeals  of  Texas.  Dallas. 
Bfay  28,  1921.  Behearing  Denied 
June  18,  1921.) 

1.  Danagas  «s> 1 60  — Allegation  that  plalntlfl 
was  "eUlBetf"  to  My  Mi  U  aaaUla  a*als. 
•ioa  of  ovldanoo  of  reaioaabloooss  of  doo> 
tor's  ohargas;  "eonpelled." 

An  averment  in  a  petition  of  a  servant  for 
injuries  that  plaintiff  was  "obliged"  to  psy  and 
become  Uable  for  medlcineo  and  medical  treat- 
ment In  the  Bum  of  $2pO  was  snfflcient  in  ab- 
sence of  sperial  exception,  as  an  averment  of 
the  reaaonablenesa  of  the  expenditure;  tbe 
word  "obliged"  being  synonymous  with  the  word 
"compelled,"  which  Implies  reasonableness. 

[EH.  Note. — For  other  definitiona,  see  Words 
and  Phrases,  Oblige;  First  and  Second  Series, 
Compel— -Compelled.] 

2.  Trial  «=3>296(2)  —  iBstruetloa  on  asssmed 
risk  held  aot  to  tgnn  negligence  anri  eon> 
tributory  negligence,  In  view  of  other  Inatrao* 
tloM. 

In  a  aervant's  action  for  injuries,  an  in- 
struction which  in  effect  charged  the  Jury  that, 
if  plaintiff*a  injury  was  not  the  result  of  a  risk 
ordinarily  incident  to  his  employment  he  wai 
entitled  to  recover,  was  not  objectionable  as 
ignoring  the  Issues  of  negUgmice  and  contribu- 
tory negligence,  where  other  instmctions  pre- 
ceding and  folloiring  it  fully  and  properly  pre- 
sented the  issues  claimed  to  be  omitted;  tiie 
situation  not  presentang  a  case  of  conflicting  in- 
structions. 
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3.  DanagM  ^2t6(8)— CvMmoa  hali  to  an^ 
port  a  eharge  on  Iom  of  tlaio  ud  dlHlalakoi 
•aralne  oapacl^. 

Where  plaintiff  pleaded  and  testified  as  to 
Ms  wages  at  tbe  time  of  injury,  mad  to  the 
length  of  time  he  was  anable  to  work,  and  phy- 
sicians  testified  as  to  the  extent  of  his  injuries, 
and  their  permanent  effect,  the  allegations  and 
evidence  supported  a  charge  as  to  reasonable 
Talne  of  time  lost  and  dtminlahed  earning 
power. 

Appeal  tnat  District  Oonrt,  HIU  Ommtj; 

Horton  B.  Porter,  Judge. 

Action  by  P.  J.  Jones  against  the  Texas 
Electric  Railway.  Judgment  for  plaintUI, 
and  defendant  appeals.  Affirmed. 

TempletOD,  Beall,  WUUams  &  Callaway, 
of  Dallas,  and  Wear  &  Wear,  of  HUlsboro, 
for  appellant 

Morrow  &  Stollenwerck,  of  HUlsboro,  for 
ai^llee, 

HAMII/rON,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  accrued  by  reason  of  per- 
sonal Injuries  inflicted  as  a  prosiiuate  result 
of  the  negligence  of  a  section  foreman  acting 
as  an  employe  of  appellant. 

Appellee  alleged  that  in  May,  1917,  he  was 
In  appellant's  service  as  a  section  hand,  and 
In  substance  he  alleged  the  following:  While 
appellee  and  other  employes  of  appellant 
were  going  from  their  place  of -woric  on  ap- 
pellant's road  to  another  point  thereon,  and 
traveling  on  a  motorcar  used  by  appellant 
to  transport  them  from  place  to  place,  the 
foreman,  under  whose  orders  appellant  work- 
ed, ordered  him  and  other  employes  to  push 
the  motorcar  along  the  track  for  the  purpose 
of  starting  the  eiiglne  used  to  propel  it ;  that 
while  appellee  was  tbva  ^gtiged  in  moving 
the  car  and  walking  by  its  side,  the  ragine 
was  started,  and  the  section  foreman  ordered 
appellee  to  jump  on  tlie  car  while  !t  was  in 
motion;  that  as  he  attempted  to  get  on  the 
car  in  compliance  with 'the  order,  the  section 
foreman,  who  was  operating  it,  negligently 
caused  It  to  Inndi  f<»rward  and  backward,  and 
at  the  same  time  accelerated  the  speed;  that 
the  car  was  not  equipped  with  handholds,  and 
that  the  Jerks  caused  appellee  to  lose  his 
balance  and  fall  In  front  of  It;  that,  not- 
withstanding  ai^ellee'a  perilou  position  thus 
B^llgently  caused  by  the  section  foreman,  no 
effort  was  made  to  stop  the  car,  and  as  a 
proximate  result  of  the  described  ne^lgence 
It  ran  over  appellee's  ankle  and  leg,  dislocat- 
ing and  breaking  the  ankle,  fracturing  the 
bone  in  the  leg,  and  otherwise  injuring  ap- 
pellee. Appellant  answered  by  general  de- 
nial, and  also  pleaded  contributory  negligence 
and  assumed  risk.  The  trial  before  a  Jury 
resulted  In  a  verdict  and  judgment  for  ap- 
pellee, and  amtellant  has  appealed. 

The  appeal  embodies  asslgnmentB  ctf  er- 
ror complaining  of  the  admission  of  ertdcaoa 


t»  prone  ttiat  doetov^  UHs  Sncorred  Iqr  ap- 
pellee wen  reuonaUe  and  pn^MC.  and  aMll- 
fug  tbe  ^rge  of  the  ocrart  nlattaig  to  the 
feature  of  assumed  risk,  and  also  the  charge 
relating  to  damages  for  loss  of  time  from 
labor  and  tor  dimfaiiahed  eapadtj  to  woric. 

[1]  a%e -trial  eovit  admitted  eridence  to 
prove  that  the  Mil  for  the  ^ijaidan's  aerr^ 
ices  was  reasonable  and  proper.  Appellant 
otdacted  to  the  evidence  on  tbe  snmiid  that 
the  petition  did  not  allege  that  the  doctor's 
bin  was  a  reasonable  diarge.  With  refer- 
ence to  doctor's  bills  and  medldne  the  peti- 
tion contained  this  langoage: 

"And  [plaintiff]  has  thereby  been  obliged  to 
pay  and  become  liable  to  pay  for  medidnes  and 
medical  treatment  from  doetore  la  tbe  sum  ot 

Appellant  did  not  specially  except  to  the 
petition  on  the  ground  that  It  contained  no 
allegation  of  the  reasonableness  of  the  bills. 
It  bas  been  held  that  where  the  plalntifC 
alleged  be  had  been  compelled  to  incur  ex- 
peosea  for  medldne  and  the  services  of  a 
physician,  the  all^atlon,  1^  Intendnaent, 
meant  that  the  charges  were  reasonable,  and, 
in  the  absence  of  a  special  excepti<Hi  to  the 
pleading,  was  sufficient  to  admit  evidence  ot 
the  amounts  paid  or  Incurred.  Railway  Co. 
V.  Duck,  69  S.  W.  1028;  Hallway  Go.  v.  Lee. 
21  Tex.  Civ.  App.  174,  51  S:  W.  851,  57  S.  W. 
573;  Railway  Co.  v.,  Sttiart,  48  S.  W.  803. 
"Obliged"  in  the  sense  of  Its  nse  in  tbe  ap- 
pellee's petltlcm  la  synonymous  with  "com- 
pelled" in  the  smse  of  its  use  In  oth^  casea 
abore  cited.!  TTe  therefore  think  the  allega- 
tions were  adequate  to  sustain  admission  of 
tbe  evidence,  partlcniariy  since  there  was  no 
q)eclal  exception  to  the  pleadbag  suggesting 
its  InsufDelency  on  this  feature. 

[2]  The  charge  of  tbe  court  upon  assumed 
risk  was  as  follows: 

"Ton  are  charged  that  whoi  the  plaintiff,  P. 
J.  Jone^  entered  tiie  employ  of  the  defendant 
company,  if  be  did,  he  assumed  all  the  risks  or- 
dinarily incident  to  sndi  employment,  if  any, 
and  if  yon  believe  that  his  injury,  if  any,  was 
the  direct  and  proximate  result  of  a  risk  ordi- 
narily ioddent  to  bis  employment,  if  any,  yon 
will  find  f <»  the  defendant,  though,  if  yoa  shoold 
believe  from  a  preponderance  of  the  evidence 
that  bis  injury  was  not  tbe  direct  and  proximate 
result  of  a  risk  ordinarily  incident  to  his  em* 
ployment.  if  any,  you  will  find  for  the  plaintiff." 

Appellant  takes  the  position  that  we  ought 
to  reverse  the  jndgmrat  because  biy  this 
diarge  the  court  directed  the  jury  to  allow 
the  wlKde  case  to  turn  upon  the  question  of 
whether  or  not  Che  injury  was  the  result  of  a 
risk  assumed  \rf  an>ellee,  and  ignored  tbe 
other  issues  made  by  the  pleadings  and  the 
evidence,  wbidi  were  those  of  negUgence  vd 
non  and  cootrtbntory  negUgence. 

The  charge  as  a  whole  omoprdMDsivdy 
preeented  all  features  of  the  ease  to  Oie  jury- 
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It  defined  oegllsenoe,  proximate  cause,  ordl- 
nary  care,  and  contributory  negUgeuce  In  the 
order  stated,  and  tbese  deSoitions  were  fol- 
lowed hy  the  paragraph  relating  to  assumed 
risk,  of  which  complaint  is  made.  Immedi- 
ately succeeding  this  paragraph  were  two 
others,  which  respectively  instructed  the  Jury 
as  to  the  application  of  negllgaice  and  cou- 
tributory  negligence,  which  had  already  been 
defined.  These  sections  of  the  charge  were  as 
follows: 

"Yoa  are  charged  that  If  yon  beliere  from  th« 
eridt'Dce  in  the  case  that  if  in  the  dlflchai^  ot 
lus  duties  aa  a  section  hand  the  plaintifE  under* 
took  in  .the  usual  way,  and  without  nea^igencs 
oa  his  part  attempted  to  get  upon  the  motor- 
car in  the  eontr<rf  and  under  the  snperviaioD  of 
the  section  foreman  Gibson,  and  while  plaln- 
tUF  was  BO  doing  said  foreman  negligently  op- 
erated and  controlled  said  ear,  caused  said  car 
to  ^ve  a  aadden  jerk  forward,  and  caused  plain- 
tiff to  be  thrown  down  or  forward  hi  front  of 
■aid  car  and  to  be  run  over  or  against,  and  in* 
jnred  as  alleged  by  plaintiff,  then  you  will  find 
Id  favor  of  plaintiff,  nnless  you  farther  find  from 
the  evidence  that  plaintiff  was  guilty  of  con- 
tributory negligence  as  defined  in  the  court's 
charge. 

"If  you  find  and  beliere  from  a  preponderance 
of  the  evidence  in  this  case  that  the  plaintiff 
was  guilty  of  eontrlbutory  negligence,  as  that 
term  has  been  hereinbefore  defined,  .and  tfast 
as  a  direct  and  prorimate  resoH  of  sodi  con- 
tribiitOTT  negl^nee,  if  any,  be  sustained  the 
injuries,  if  any,  complalDcd  of,  then  yon  will 
return  a  verdict  for  the  defendant" 

We  think  the  charge  as  a  whole  fairly  ap- 
plied the  law,  and  Instructed  the  jury  with 
sufficient  Clearness,  balance,  and  accuracy  as 
to  the  rules  of  law  applicable  to  all  the  is- 
sues of  the  case.  The  diarge  must  be  con- 
sidered as  a  whole,  and  all  of  its  parts  shonld 
be  taken  together  In  undertaking  to  deter- 
mine whether  or  not  the  complaining  party 
was  prejudiced  Yif  It. 

"Where  an  Instruction,  taken  as  a  whole, 
fairly  and  properly  ezpreBBes  the  law  applicable 
to  tbe  case,  no  just  ground  for  complaiut  ex- 
ists, even  thoogh  an  isolated  or  detached  clause 
or  expression  is  in  itself  Inaccurate  or  tn com- 
plete." Hartsfield  v.  Pace,  180  Ky.  98,  224  B. 
W.  647:  Pierce  t.  Schram,  S3  S.  W.  716;  T. 
k  R  0.  By.  Co.  T.  Pearson,  224  8.  W.  TOO; 
Raiiwsy  Co.  y.  Waltars,  80  S.  W.  669. 

The  question  here  presented  is  not  to'  be 
confused  with  that  sometimes  arising  from 
the  error  of  the  court  In  giving  conflicting 
charges  upon  the  same  particular  Issue.  In 
such  instances  of  contradictory  charges  upon 
one  feature  the  jury  Is  left  to  apply  either 
charge,  and,  even  If  one  be  correct,  the  coorts 
are  compelled  to  review  tbe  action,  because 
lu  such  cases  It  cannot  be  said  that  the  jury 
applied  the  correct  charge,  rather  than  tbe 
conflicttng  erroneous  one.  But  no  such  ques- 


tloQ  ot  conflict  of  cihatges     present  In  this  and  it  Is  afllrmed. 


case,  and  therefore  those  decisions  relating 
to  It  are  not  in  point  and  have  no  apjMcatlwt. 

[3]  The  objection  to  the  charge  assigned 
with  reference  to  damages  for  loss  of  time  and 
for  diminished  capacity  to  labor  is  based 
upon  the  proposition  that  there  was  no  evi- 
dence either  as  to  what  was  the  reasonable 
value  of  time  lost  or  as  to  the  extent  of  di- 
minished capacity  to  labor  in  the  future ;  and 
the  fnTther  pr<4)08ltl(m  Is  advanced  that  the 
(Aarge  was  In  this  respect  unwarranted  and 
Improper,  because  the  petition  contained  no 
nllegation  of  the  reasonable  Talue  of  time 
lost. 

Both  ttie  petition  and  appellee's  evidence 
were  to  the  effect  that  at  the  time  be  was  In- 
jured be  was  a  strong,  healthy  man,  about  SO 
years  old,  capable  of  earning  a  certain  dally 
wage  by  manual  labor,  and  that  he  was  then 
earaing  it;  that  after  the  injuries  were  re- 
ceived he  was  incapacitated  from  doing  any 
work  at  all  until  five  or  six  moothe  had  pass- 
ed, and  that  during  this  period  be  lost  $1.40 
each  day,  because  that  was  the  amount  he 
was  receiving  when  he  was  injured  and  there- 
by completely  Incapacitated  from  doing  any 
work  during  this  .period.  He  testified  that  his 
ankle  still  pained  him  and  was  stiff,  and  that 
hia  leg  hurt  constantly,  and  he  gave  testi- 
mony In  detail  dearly  showing  a  condition 
calculated  to  lessen  his  capacity  to  work. 
His  testimony  that  he  was  regularly  earning 
a  given  wage  when  he  was  Injured,  con- 
sidered In  Qonoection  with  his  testimony 
showing  how  long  after  the  accident  he  could 
perform  no  -work  at  aU,  was  to  be  takui  by 
the  jury  as  proof  of  tbe  reasonable  ralne  of 
lost  time.  The  reasonaUe  value  of  lost  time 
in  the  particular  Instance  could  be  determined 
by  no  standard  of  greater  accuracy  than  that 
supplied  by  an  ascertainment  ol  what  ap- 
pellee was  earning  Immediately  preceding  the 
Injuries,  in  view  of  the  uncontradicted  proof 
that  he  was  an  uncdElUed  laborer,  depend«it 
entirely  upon  manual  work.  The  physicians 
who  treated  him  gave  evidence  as  to  the  ex* 
tent  of  the  injuries  and  suffering  totally  In- 
capacitating him  for  a  period,  and  tb^  also 
testified  that  the  Injuries  were  permanent, 
and  that  the  Injured  members  wonld  never 
be  sound  ^gain.  The  allegations  and  the  evi- 
dence, to  say  tbe  least,  were  snfflctent  to 
snpply  a  basis  of  damages  tm  loss  of  time 
and  for  diminished  oapadt;  to  labcff  In  the 
futute,  and  hence  It  was  -proper  for  the  court 
to  Charge  tbie  Jtvy  that  In  estimating  the 
amount  .of  damages;  If  any,  they  ml^t  con- 
sider, am<mg  other  elements  of  damage,  tbe 
reasqnable  value  of  time  lost  on  account  of 
the  Injuries,  and  also  appalled  diminished 
capadty,  If  any,  to  labor  and  earn  money  In 
tbe  future. 

We  are  unable  to  say  that  any  error  Is 
presetted  to  Justify  reversing  tba  Judgmssi^ 
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SCRIPTURE  V.  SCRIPTURE.    (No.  essr.) 

(Court  «f  Oivfl  Appeals  of  Tezaa.  Dallas. 

Mar  28,  1821.) 

1.  Homestead  <8=>i50(l)^lvoreMl  wife  as 
guardian  af  their  mlior  olilld  omM  apply  to 
hava  daoaaaari  huAaad's  honeettad  Mt  apart 
Itor  asa  of  alilli. 

WhDe  a  divorced  wife  could  not  aasert  any 
claim  to  the  homestead  of  her  deceased  hus- 
band, jet  she,  as  the  dulj  constituted  guardian 
of  their  minor  daughter,  could  apply  to  the 
county  court  to  have  the  homestead  which  he 
occupied  at  the  date  of  his  death  set  apart  for 
the  occupation  and  ase  of  such  minor. 

2.  Homestead  «=>  142 (I)— Decedent's  home- 
stead msy  be  set  over  to  minor  dauflhter  llv< 
Ing  with  deoedeat's  dlvoreed  wife. 

Vernon's  Sayles*  Ann.  Civ.  St  1014.  art. 
8413,  provides  tiiat  exempt  property  must  be 
set  apart  for  the  use  of  widow,  minor  chUdren, 
and  unmarried  dsogbtera  remaining  with  the 
family  of  tha  deceased,  and  the  qualification 
"remaining  with  the  family"  does  sot  apply  to 
minor  childTen,  so  that  a  minor  daughter  under 
custody  of  decedent's  divorced  wife  ma;  have 
the  ase  and  occupation  of  the  homestead  set 
over  to  her. 

3.  Homestead  «»I42(I)— Father  legally  houad 
for  child's  support  after  dlvoraa  givlag  cus- 
tody to  wife  so  that  saoh  miner  may  have 
homestead  set  apart. 

The  fact  that  decedent  was  single  when  he 
died  did  not  affect  the  right  of  a  minor  daugh- 
ter living  with  decedent'B  divorced  wife  to  have 
the  homestead  set  aside  for  sudi  minor's  use, 
for,  notwithstanding  the  marriage  status  had 
been  dissolved  by  the  divorce  decree,  and  the 
custody  of  the  chHd  awarded  to  the  mother, 
and  that  th^  did  not  live  with  the  father,  yet 
he  waa  legal^  bound  for  the  child's  support. 

Appeal  from  IMatrict  Court,  Dallaa  Ooim- 
t7;  W.  F.  Whiteburst,  Judge. 

AppUcatl<»i  by  Mrs.  M.  E.  Scripture,  as 
guardian  of  the  person  and  estate  of  Buth 
Scripture,  against  R.  C.  Scripture,  as  admin- 
istrator of  the  estate  of  B.  M.  Scripture,  de- 
ceased, for  allowance  for  the  support  of  said 
minor,  and  to  set  aside  deceased's  homestead 
to  such  minor's  use.  From  a  Judgment  in 
favor  of  such  minor,  an  appeal  was  taken 
to  the  district  court,  which  onfirmed  the 
Judgment  of  the  probate  court,  and,  bis  mo- 
tion for  new  trial  being  orerniledi  the  ad* 
minis  tra  tor  appeals.  Affirmed. 

Muse  ft  Muse,  of  Dallast  Cor  appellant 
Baskett  ft  De  Lee,  of  I>allaB,  for  aiveUe& 

TAliBOTf  J.  The  nature  and  result  oC  this 
Buit  Is  well  stated  in  the  brief  of  the  appel- 
lant, la  aoc^table  to  the  appellee  and  is  as 
ft^owa: 

Administration  was  duly  taken  oat  upon 
the  estate  of  B.  M.  Scripture,  deceased*  upcm 
application  therefor  flled  August  10,  191& 


B.  C.  Scripture  was  appointed  and  duly  qual- 
ified as  such  administrator.  On  January  24. 
1919,  Mrs.  M.  E.  Scripture,  guardian  of  the 
person  and  estate  of  Ruth  Scripture,  the 
minor  daughter  of  R.  M.  Scripture,  deceased, 
filed  application  in  the  i>robate  court  for  an 
allowance  for  the  support  of  said  minor,  and 
to  set  aside  the  homestead  of  R.  M.  Scripture, 
deceased,  to  said  minor.  The  administrator, 
on  February  28, 1919,  flled  answer  to  such  ap- 
plication, alleging,  among  otber  things,  that 
on  February  IB,  1913,  Mary  B.  Scripture  was 
decreed  a  divorce  from  R.  M.  Scripture,  and 
that  the  custody  of  said  minor  diild,  Ruth 
Scripture,  was  awarded  to  her;  that  said 
Mary  B.  Scripture,  guardian  aforesaid,  and 
R.  M.  Scripture,  were  by  such  decree  of  di- 
vorce C(mstltuted  single  peratma;  that  long 
prior  to  such  decree  of  divorce  neither  she 
nor  said  child  bad  lived  upon  the  farm  con- 
stitnting  the  alleged  estate  of  the  deceased, 
and  that,  continuously  since  the  decree  of  di- 
vorce, neither  have  lived  upon  the  land  claim- 
ed to  belong  to  said  estate;  that  said  minor 
child,  under  said  decree,  was  not  a  ccmstlfc- 
uent  member  of  the  family  of  R.  M.  Scrip- 
ture, was  not  such  in  fact,  and  did  not  reside 
with  liim  upon  said  land ;  that  said  minor, 
Ruth  Scripture,  was  not  a  constltuept  mem- 
ber of  the  household  or  family  of  K.  M. 
Scripture  continuously  for  long  prior  to  his 
death,  and  under  her  legal  status  was  not 
entitled  to  the  rights  claimed;  that  on  Au- 
gust 8,  1919,  the  probate  court  entered  its 
order  making  an  allowance  of  $500  to  the 
guardian  of  said  minor  as  and  for  support, 
and  setting  aside  83.5  acres  of  land  described 
in  the  Jndgmmt  to  said  guardian  for  the  use 
and  benefit  of  said  minor,  Ruth  Scripture, 
during  her  minority,  or  so  long  as  her  guard- 
ian may  be  permitted  to  so  occupy  and  uae 
the  land  mider  the  order  of  the  proper  ooort 
having  Jurisdiction  therectf;  and  tbia  admin- 
istrator was  directed  to  d^ver  aald  home- 
stead to  the  nid  guurdlan  In  accordance 
with  the  Judgmoit,  to  whidi  Judgment  the 
administrator  In  open  court  duly  excepted, 
gave  notice  of  anpeal  to  fho  district  court  of 
Dallas  county,  and  duly  perfected  said  ap- 
peal. On  AugDBt  81,  UffiO,  npon  the  hearing 
of  the  cause  In  the  district  court,  the  Judg- 
ment of  the  probate  court  was  In  aU  remec^ 
omflnned,  exc^t  that  the  rader  waa  ccmfined 
to  two  tracts  of  land.  25.5  acres  and  28  acre% 
the  other  tract  having  beoi  disposed  of  under 
a  vendor's  Hen  note.  The  case  waa  tried  up- 
on an  agreed  stat^ent  of  facts  between  the 
parties,  and.  upcm  motion  of  the  adminis- 
trator, the  court  flled  his  findings  (tf  facts 
and  conclo8l<m8  of  law,  adopting  the  agreed 
statement  of  facts  as  his  findings  of  fact 
Motion  fi>r  new  trial  was  overruled,  and  m»- 
peal  perfected  to  this  court 

The  material  facts,  as  agreed  to  by  tSie 
parties  and  adopted  by  the  trial  court  as  his 
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condnaloiiB  of  fact,  an  mibstantlally  as  fol- 
lows: B.  M.  Serlptare  died  J11I7  9,  1918,  Ills 
first  wife  having  died  prtcn-  thereto.  In  1900 
or  1901,  gnbseqnent  to  the  death  of  his  first 
wife,  B.  M.  Scripture  married  his  second 
wlfe^  M.  St.  Scripture.  One  child,  Bnth 
Serlptare,  was  the  fruit  of  the  second  mar^ 
rlage.  She  was  bom  October  20,  1902.  B. 
M.  Scripture  and  his  secimd  wife,  M.  EL 
Scripture,  were  divorced  by  decree  of  the 
district  court  of  Dallas  county,  Tex.,  oa  the 
16th  day  of  February,  1918,  and  by  said  decree 
the  custody  of  Buth  Scripture  was  awarded 
to  her  mother,  since  which  time  to  the  pres- 
ent Buth  has  resided  with  her  mother  as  a 
member  of  the  family.  After  her  father  and 
mother  were  divorced,  Ruth,  a  girl  about  18 
years  of  age  at  the  time  of  the  trial  of  this 
case,  never  resided  <»*  lived  wlOk  her  fathw. 
At  the  time  of  his  death  B.  M.  Scripture  re- 
sided upon  the  land  described  in  the  petition 
as  his  homestead,  and  by  the  agreem^t  of 
the  parties  said  land,  for  the  purposes  of  this 
appeal,  Is  to  be  regarded  and  treated  as  the 
separate  estate  of  B.  M.  Scripture,  deceased. 
The  minor,  Bnth  Scripture,  bad,  at  the  time 
the  judgment  herdu  was  rendwed,  no  jwop- 
erty  save  and  except  such  Interest  as  she 
may  have  as  heir  to  the  estate  of  her  tathu, 
B.  M.  Scripture.  She  la  Uvlng  with  and  has 
been  sni^rted  by  her  mother  since  said  de- 
cree of  divOTce,  except  that,  during  the  life- 
time of  her  father,  he  from  time  to  time 
gave  or  sent  her  m<mcy.  Mrs.  M.  B.  Scrip- 
ture bad  no  property,  and  has  been  earning 
a  livelihood  by  her  own  labor,  receiving 
therefor  about  $20  per  we^.  The  education 
of  the  minor,  Buth,  has  been  bome  altogeth- 
er by  her  mother,  and  fllie  is  "now  qoalifled 
to  enter  college.'* 

[1]  The  contention  of  the  ampdlant  Is  that 
a  decree  of  divorce  constltutea  the  husband 
and  wife  single  persons,  and  that^  In  the  ad- 
mlnlfltration  of  her  father's  estate,  the  guard- 
ian of  the  ndnor  child  of  the  deceased  father 
Is  not  entitled,  where  the  father  and  mother 
of  said  minor  child  were  divorced  and  the 
custody  of  the  minor  daid  decreed  in  said 
divorce  to  the  mother,  and  with  whom  said 
minor  child  resided  since  such  Judgment  as 
a  member  of  the  fiunlly  of  the  mother  to  the 
date  of  the  death  of  the  father,  and  where 
such  minor  child  had  nev»  resided  ae  lived 
with  the  leiher  from  the  date  of  the  decree 
of  divorce  to  the  death  of  Qie  £ath«>,  to  have 
the  homestead  of  the  fattier,  bis  separate 
property*  aet  aside  for  the  use  and  beaeflt 
€t  said  minv.  On  the  other  hand,  the  ap> 
pellee  contends  that  tlie  guardian  of  a  mlnw 
dilld  of  a  deceased  father  is  entitled  to  have 
the  homestead  of  the  deceased  father  set 
apart  to  the  minor  dilld,  notwithstandiog  the 
father  and  mother  of  said  minor  child  were 
divorced,  and  the  care,  custody,  and  control 
of  said  cUld  had  been  awarded  the  mother  In 
the  divorce  proceedings,  and  said  minor  child 
lud  thereafter  lived  with  her  mother,  and  was 


not  living  with  the  father  at  the  time  of  his 
death,  snd  had  not  lived  with  her  father  on 
said  homestead  since  said  divorce,  and  that 
It  is  not  essratial  to  such  rl^t  that  either 
the  parent  was  married  at  the  time  of  death 
or  that  the  minor  should  have  resided  with 
such  parent  at  the  time  of  the  latter's  death. 
Wo  think  the  contention  of  the  appellee  Is 
substantially  correct,  and  that  the  judg- 
ment should  be  affirmed.  Mrs.  M.  E.  Scrip- 
ture, having  been  divorced  from  her  husband, 
oould  not  assert,  and  did  not  assert,  any 
claim  for  herself  to  the  homestead  of  her  late 
husband,  B.  M.  Scripture.  Duke  v.  Beed,  61 
Tex.  713.  But  she  was  the  duly  constituted 
guardian  of  the  minor,  Buth  Scripture,  the 
daught«*  of  herself  and  her  said  husband, 
and  lu  this  cajtaclty  made  the  application  to 
the  county  court  to  have  the  homestead,  which 
he  was  occupying  at  the  date  of  his  death, 
set  apart  fOr  the  use  and  occupation  of  their 
said  minor  child. 

[J]  It  is  made  perfectly  clear  by  our  C<hi- 
stltutlon  and  the  adjudicated  cases  of  this 
state  upon  the  subject  that  It  Is  not  necessary 
that  the  minor  child  reside  with  the  father  at 
the  time  of  his  death  to  entitle  It  to  a  right 
in  his  homestead.  By  article  3413,  TenKm's 
Sayles*  Civil  Statutes,  the  exempt  property 
must  be  set  apart  for  the  use  and  braieflt  of 
three  distinct  classes  of  persons,  namely,  (1) 
the  widow,  (2)  minor  children,  and  (3)  un- 
married daughters  remaining  with  the  family 
of  the  deceased.  The  qualification,  "remain- 
ing with  the  family  of  the  deceased."  applies 
only  to  the  third  class,  and  has  no  applica- 
tion to  the  second  class,  the  minor  children. 
That  the  minor  child  may  have  been  awarded 
by  the  court  lu  a  divorce  proceeding  to  the 
custody  of  the  mother  makes  no  dUFerence. 
The  Constitution  seems  "imperative  In  its 
command  that  the  homestead  ahall  not  be 
taken  from  the  minor  children,  so  long  as 
their  guardian  may  be  permitted,  under  the 
order  of  the  proper  court  Imving  Jurisdiction, 
to  use  and  occupy  the  same."  E}ven  the 
tact  that  the  minor  children  are  residing 
with  th^r  mother,  who  has  a  homestead  in 
her  own  right,  does  not  destroy  their  right 
In  tile  deceased  father's  luHuestead. 

[S]  Again,  as  argued  in  effect  by  the  a|H 
peUee,  the  fact  that  the  ^tooeased  Hther  was 
a  single  man  does  not  affect  the  qnestifn. 

rights  of  the  minor  dilldren  do  not  dfr 
p»id  upon  such  status,  but  upon  their  rela- 
tion to  him  as  children,  notwithstanding  the 
marriage  of  the  father  and  mottier  has  been 
dissolved  by  a  decree  of  court,  and  tlse  cus- 
tody of  tte  diildren  hu  been  awarded  to 
the  mother,  and  they  do  not  live  with  the  te- 
ther, yet  the  fiither  is  legally  bound  for  their 
support  and  they  are  entitled  to  bis  protec- 
tion. Greditors  have  no  right  to  have  aat- 
isfactlui  out  of  the  homestead  of  an  Insolv- 
ent estate  whldi'  descends  as  other  property 
subject  to  the  use  of  the  sorvlvor  or  mlncv 
children  under  order  of  the  court. 
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Tbe  oonclusloiis  we  have  reiched  aie  so 
thorDoi^y  supported  by  the  following  cases 
that  further  discussion  would,  it  seenis,  serre 
no  nsefnl  purpose.  Zapp  v.  StrtAunerer,  76 
Tex.  636.  IS  S.  W.  9;  Hall  t.  Fields.  81  Tex. 
66S,  17  8.  W.  82;  Speer  &  Goodnight  t. 
Sykes.  102  Tex.  451.  118  S.  W.  86,  132  Am. 
St.  Bep.  896;  Shook  v.  Shook.  146  S.  W.  682; 
Hoefllng  T.  Hoeflhig.  106  lex.  360^  167  S.  W. 
210.  In  the  last-cited  ease,  It  la  held  that 
our  laws  concerning  exemption  of  home- 
stenda  relate  to  both  solvent  and  to  Insolvent 
estates. 

Tbe  Judgment  is  afBrmed. 


STATE  NAT.  BANK  OF  TEXARKANA  v. 
POTTER.   (No.  2437.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
July  1, 1921.   Rehearing  Denied 
July  2.  1921.) 

1.  Sales  4^191— Payee,  who  aeoefted  aetM  by 
selling  then,  beuad  to  ship  naelilaeiy. 

Where  defendant  maker  of  notes  delivered 
them  to  the  agent  of  the  payee,  on  condition  the 
payee  would  accept  them  and  ship  by  a  giren 
time  certain  machinery  purehased  by  the  maJier, 
tbe  payee  accepted  the  notes  by  tbe  act  of  sell- 
ing  them,  and  was  legally  bound  thereby  to  ship 
the  machinery. 

• 

2.  Bills  asd  notes  «s»370— Waat  er  failure  of 
consideratloN  not  defense  against  holder  In 
due  course. 

The  want  or  failure  of  consideration  of 
notes  18  not  available  as  a  dpfense  against  a 
bnnk,  which  took  them  without  notice  in  such 
respect  before  acquisition;  the  notes  St  the 
time  not  being  due. 

3.  BIIU  and  notes  $=3»56— Notes  not  void  be- 
cause maker  did  not  affix  revenue  stamps. 

Where  the  lack  of  federal  revenue  stamps 
on  certain  notes  was  rectified  before  they  were 
put  into  the  course  of  trade,  and  before  plain- 
tiff bank,  a  holder  in  due  course,  acquired  them, 
such  notes  are  not  void  merely  because  the 
maker  himself  did  not  affix  tbe  proper  stamps. 

4.  Bills  and  notes  i&=>342--Lack  of  cancella- 
tion of  revenue  stamps  on  transfer  to  holder 
la  due  course  not  a  eJrcumstanoe  of  susploloi. 

The  mere  fact  that  federal  revenue  stamps 
on  certain  notes. were  not  marked  "Canceled"  at 
the  time  of  the  transfer  of  the  notes  to  plain- 
tiff bolder  in  due  course  was  not  such  a  cir- 
cumstance of  suspicion  is  and  of  itself  as  to  pot 
plaintifE  purchaser  of  the  notes  on  inaoiry. 

Appeal  from  Smith  County  Court;  D.  B. 

PendlGton,  Judge. 

Suit  by  tha  State  National  Bant  of  Tex- 
arkana against  U.  A.  Potter.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Jndg^ 
ment  reversed,  and  rendered  for  plaintiff. 

Will  D.  Pace,  of  Troup,  and  Bulloch, 
Ramey  ft  Storey,  of  VVIer.  for  appellant. 
Brooks  &  Johnson,  of  Tyler,  for  appellee. 


liBVT,  J.  The  salt  is  by  the  appellant  on 
promissory  notea  made  by  appellee  and  pay- 
able to  the  order  of  the  WiUiama  &CI1I  Man- 
ufacturing Company.  Appellant  alleged  that 
it  aoQuired  the  notes  and  became  a  bona  fide 
owner  and  holder  ot  name  In  due  oonrse  of 
trade,  for  a  -valuable  oonsldeFatUm,  before 
maturity  of  any  one  of  than.  The  appellee 
pleaded  that  tbe  notes  wwe  nenv  ddlTered 
to  the  'miltams  MUl  Manntectaring  Com- 
pany as  binding  obligations  at  the  time,  but 
were  conditionally  delivered ;  failure  of  con- 
siderathm;  and  the  invalidity  of  tlw  notes 
for  lack  of  rerenne  stamps  In  conformity 
with  law.  After  hearing  the  evidoioe,  the 
court  gave  a  peremptory  Instruction  to  the 
jury  to  return  a  verdict  in  favor  of  defend- 
ant, and  mor  is  predicated  on  this  ruling. 
.  [1. 1]  The  evidence  conclusive^  shows  that 
the  appellant  acquired  the  notes  before  ma- 
turity in  due  course  of  trade,  without  no- 
tice of  any  equities  between  the  maker  and 
the  payee.  It  does  appear  that  appellee  de- 
livered the  notes  to'  the  agent  of  the  payee 
upon  a  condition  that  the  payee  would  ac- 
cept them  and  ship  the  machinery  by  a  giv- 
en time.  The  payee  did  accept  the  notes,  by 
the  very  act  of  selling  them,  and  was  legally 
bound  thereby  to  ship  the  machinery.  The 
payee  having  accepted  the  notes,  tbe  maker 
was  legally  entitled  to  make  claim  to  that 
amount  In  the  bankruptcy  proceedinga  The 
want  6t  failure  of  consideration  of  the  nofefl 
Is  not  available  as  a  defense  against  appel- 
lant; there  being  no  evidence  that  it  had 
any  notice  in  that  respect  before  acquisition, 
tbe  notes  not  being  at  that  time  due.  Tbe 
trial  court  seems  to  have  decided  as  a  mat- 
ter of  law,  Influencing  Uie  peremptory  in- 
struction, that — 

"The  notes  were  Invalid  and  nonnegotiable  at 

the  time  they  were  acquired  by  plaintiff,"  be- 
cause they  "were  not  atamped  with  tbe  revenue 
stamps  by  tbe  defendant,  nor  by  his  authority, 
as  required  by  the  act  of  Coogresa  requiring 
revenue  stamps  to  be  affixed  and  canceled  by 
tbe  maker." 

The  only  evidence  introduced  at  the  trial 
with  reference  to  the  stampii^  of  the  notes 
was  tlie  testimony  of  appellee,  as  follows: 

"Tbe  not«a  were  not  stamped  with  revenue 
stamps  at  the  time  I  signed  and  turned  them 
over  to  the  agent  of  the  Wilhams  Mill  Manu- 
facturing Company,  and  were  not  canceled  st 
that  time,  as  they  had  not  been  sent  in  and 
approved  by  tbe  company,  and  were  to  be  sent 
back  to  tbe  bank  at  Troup-  They  never  were 
Bcnt  back  to  me  to  stamp,  and  I  never  did  put 
revenue  stamps  on  them,  nor  authorize  any  one 
else  to  do  ao.  The  stamps  that  axe  now  on 
the  notes  were  not  put  there  by  me,  or  with 
my  knowledge  or  consent,  and  the  initials  and 
cancellation  written  on  them  is  not  my  hand- 
writing. The  Initials  written  on  the  stamps  are 
'V.  A.  P.'  " 
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[3,4]  It  appeua  that  fbese  stamps  wwe 
on  the  notes  at  ttw  time  ttxo  appeUaat  ao> 

quired  them,  but  the  letters  "V.  A.  P."  were 
apparently  written  on  the  stamps  at  a  date 
later  than  that  of  acguidtlOD.  Clearly  the 
lack  of  the  stamps  was  rectified  before  the 
notes  were  put  into  the  course  of  trade  and 
b^re  appellant  acquired  them,  and  the 
notes  are  not  ycMl  merely  because  the  mab«r 
himself  did  not  afBz  the  stamps.  Failure  on 
the  part  of  any  maker  to  aiBx  stamps  is  a 
personal  punishment  to  him.  The  law  does 
not  make  the  notes  void  because  the  owner 
has  not  affixed  the  stamps,  If  the  stamps  are 
finally  on  the  notes  by  the  time  they  are  dis- 
posed of  In  the  due  course  of  trade.  And  the 
mere  fact  that  the  stamps  on  the  notes  were 
not  marked  or  canceled  at  the  time  of  the 
transfer  would  not  be  such  a  circumstance  of 
suspicion,  in  and  of  Itself  alone,  aa  to  put 
the  purchaser  upon  inquiry. 

The  judgment  is  reversed,  and,  as  it  ap- 
pears concIusiTely  that  the  plaintiff  was  a 
bona  fide  purchaser  for  ralue  without  no- 
tice, Judgment  is  here  rendered  in  favor  of 
plaintiff  for  the  debt  sued  for,  interest,  and 
with  costs  of  the  trial  court  and  of  this  ap- 
peal. 


COBB  at  al.  V.  J.  W.  ALLEN  4  BRO. 
(fta.  2434.) 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
July  1, 1821.  Beh«aring  Denied  July  2, 
1921.) 

1.  Mechanics'  liens  <=S33IS— Contraotor's  bostl 
held  «ot  available  to  Materialmen. 

Where  building  contract  did  not  provide  for 
the  payment  of  materialmen,  and  where  the 
contractor's  bond  was  not  on  its  fac«  made  for 
tha  benefit  of  materialmen,  a  materialman  coold 
not  recover  on  such  bond,  notwithstanding  Ver- 
non's Ann.  Gir.  St.  Snpp.  1918,  art.  B623a,  pro- 
viding that  ttie  contractor's  bond  shall  be  con- 
ditioned for  the  payment  of  materialmen,  and 
authorizing  the  materialmen  to  sue  on  such 
bond,  since  such  statute  means  merely  that  if 
the  owner  shall  contract  with  the  contractor  to 
have  the  contractor  pay  materialman,  and  shall 
give  a  bond  for  the  performance  of  the  terms 
of  such  contract,  tbe  materialman  has  the  right 
to  sue  on  tbe  bond,  regardless  of  whether  ttie 
terms  of  the  bond  ao  specified. 

2.  Constitutional  law  <B=s927^Meohanfes'  liana 
^=>3 1 3— Statute  reiatlsg  to  eontraotor's  bond 
held  void  as  Isterfereaoe  with  the  right  to 
ooatraet. 

Vernon's  Ann.  Oiv.  St.  Snpp.  1918,  art 
S628a,  providing  that  a  contractor's  bond  shall 
be  conditioned  for  the  true  and  faithful  per- 
iomumee  of  the  contract  and  the  payment  of 
all  subcontractors,  laborers,  mechanics,  and  ma- 
terialmen, and  that  snch  subcontractors  and 
materialmeD  shall  have  tbe  right  to  sue  on  the 
bond,  regardless  of  whether  their  claims  are 
secured  by  any  lien,  heH  void,  as  an  nnwarraot- 
ed  interference  with  the  right  to  contract. 
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Appeal  from  District  Court,  Red  Blrer 
County;  Ben  II.  Denton,  Judge. 

Suit  by  J.  W.  Allm  ft  Bro.  against  Geo. 
T.  Cobb,  O.  M.  Godwin,  B.  J.  J.ohn.son,  and 
H.  B.  JohnM>n  on  a  contractor's  bond.  Judg- 
ment for  plalntifrs,  and  the  sureties  on  the 
bond  appeal.  Beveraed  as  to  Geo.  T.  Cobb, 
surety,  and  afflriued  aa  to  other  defimdants. 

T.  T.  Thompson,  of  ClarksviUe,  for  appel- 
lants. 

Austin  8.  Dodd,  of  Clarksrllle,  for  apj)^- 
lees. 

LEVY,  J.  Godwin  ft  Johnson,  contractors, 
entered  into  a  written  contract  with  Mrs. 
J.  O.  Barton  to  erect  a  residence  for  her 
in  accordance  with  certain  plans  and  tupecl- 
fleations,  furnishing  all  material  and  labor 
for  same.  .The  contract  price  was  $11,750,  to 
be  paid  in  partial  payments  as  the  pr<^ress 
of  the  work  required,  the  owner  to  reserve 
until  final  completion  and  acceptance  of  the 
building  20  per  cent,  of  the  contract  price. 
The  contractors  executed  the  following  bond 
with  sureties: 

"The  State  of  Texas,  County  of  Bed  River. 

"Know  an  men  by  these  presents:  That  we, 
G.  M.  Godwin  and  Beacher  Johnson  of  tbe  city 
of  Denton,  Texas,  and  tbe  city  of  Mckinncy, 
Texas,  respectively,  do  hereby  and  herein  ac- 
knowledge onrselvea  aa  prindpala  together  with 
the  other  signers  hereto  as  sureties  held  and 
firmly  bound  unto  Mrs.  J.  C.  Barton  of  the  city 
of  ClarksviUe,  Texas,  in  the  sum  of  $2:000.00, 
two  thousand  dollars,  for  the  payment  of  whicli 
well  and  truly  to  be  made  we  bind  ourselves 
severally  and  collectively,  our  heirs,  executors 
and  administrators,  firm^  by  Qteae  presents, 

'The  condition  of  the  above  oUlgation  are 
such  that  as  the  above  bounden  Godwin  &  John- 
son have  this  day  entered  into 'contract  with  the 
said  Mrs.  J.  C.  Barton  for  the  erection  of  cer- 
tain residence  building  in  accordance  with  plana 
and  specifications  mentioned  in  said  contract, 
now  if  the  said  Godwin  &  Johnson  shall  faith- 
fully carry  out  this  contract  to  the  full  and 
complete  satisfaction  of  the  said  Mrs,  Barton, 
then  this  obligation  shall  become  null  and  void, 
otherwise  to  remain  in  full  force  and  effect. 

"Witness  oa»  hands  aad  seals  tiiis  ■  day 
of  AprU,  A.  D.  1919. 

"LSigoed]   Godwin  &  Johnson,  Principals. 

IScal.] 

"[Signed]  H.  B.  Johnson, 

"[Signed]   Geo.  T.  Cobb,  Sureties.  [Seal.]" 

The  appellee,  a  mercantile  firm,  furnished 
certain  material  to  the  contractois,  which 
was  used  by  them  in  erecting  the  residence. 
The  contractors  failed  to  pay  for  tlie  ma- 
terial, and  the  appellee  (the  siller)  broufjht 
this  suit  for  the  amount  of  tbe  debt  against 
them  and  tbe  sureties  on  their  bond.  Tlie 
court  rendered  Judgment  against  all  tbe 
defendants;  and  the  sureties  on  tbe  bond 
appeal,  claiming  that  they  arc  not  liable  be- 
cauRo  the  bond  Is  not  a  statutory,  but  a  com- 
mon-law, bond. 
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[1 1  The  contract  Aoes  not  ifforlde  for  Ois 
paym^t  of  materialmen,  and  the  bond  on  Ita 
face  iB  not  made  for  the  booeflt  of  materlal- 
mai.  The  payment  of  materialmen  la  not 
a  part  of  the  contractual  obligation  of  the 
parties.  It  la  evident,  then,  that  the  con- 
tract and  the  bond  are  In  the  form  we  find 
them,  because  the  parties  merely  elected  to 
so  contract,  and  not  for  the  reason  that  they 
undertook  to  follow  the  statute  or  stipniate 
In  respect  to  It.  Id  order  to  hold,  then,  that 
the  bond  Is  made  for  the  beneSt  of  material- 
men, and  that  they  could  recover  on  It, 
Vemon'B  Ann.  Civ.  St  Supp.  1918,  article 
5623a,  would  have  to  be  read  into  the  con- 
tract, If  it  can  legally  be  Injected  Into  It. 
It  Is  not  thought  that  the  act  Intends  to  make 
a  contractual  obligation  for  the  parties  that 
they  did  not  contract  themselTes.  The  act, 
pro[>erly  construed,  means  only  that  If  the 
owner  shall  contract  with  the  contractor  to 
have  the  latter  pay  all  materialmen  and  to 
give  a  bond  for  the  performance  of  the  terms 
of  the  contract,  then  such  contract  obliga- 
tion to  pay  all  materialmen  Inures  also  to 
the  benefit  of  materialmen,  and  they  have 
the  right  to  sue  on  the  bond  re^^rdless  of 
whether  or  not  the  terms  or  wording  of  the 
bond  so  specify.  And  It  would  be  a  suffi- 
cient answer  to  appellee's  claim  that  there 
Is  not  any  sach  voluntary  agreement  of  the 
parties.  That  such  la  the  fact  sufficiently 
appears  from  the  language  of  the  contract. 

[2]  iSnt  another  distinct  ground  exists  In 
the  case  for  denying  a  recovery  against  the 
Buretlea  on  the  bond.  This  article  of  the 
statute  has  been  held  unconstitutional  as  an 
unwarranted  interference  with  the  right  to 
contract.  Hess  t.  Denman  Lbr.  Co.,  218  S. 
W.  162,  writ  of  error  denied  by  Supreme 
Court  (see  WlUiams  v.  Baldwin  [Cam.  App.l 
228  S.  W.  at  page  657).  If  this  article  of 
the  atatntea  which  it  Is  claimed  governs 
the  contract  and  tiie  rights  of  the  parties 
in  the  bond,  whether  actually  incorporated 
Into  the  writing  or  not,  as  Invalid,  then  such 
law  cannot  be  made  a  part  <tf  sach 
contracts.  It  la  mly  a  valid  statnte  re- 
lating contracts  whldi  Is,  by  Its  own  tamo, 
read  Into  and  made  a  part  of  such  contracts. 
It  Is  otherwise  as  to  Invalid  statutes.  Pro- 
vlalonB  cannot  legally  be  forcibly  Inserted 
into  contracts  in  obedience  to  an  unconstitu- 
tional statute  demanding  their  insertion.  In 
Railway  Go.  r.  State.  100  Tex.  420,  100  S. 
W.  766,  the  Supreme  Court  said: 

"If  the  statute  involved  In  this  litigaticai  is 
Invalid,  then  the  fact  that  the  proceedings  In 
the. court  ace  regular  vrill  not  constitute  it  due 
process  of  law,  by  whldi  the  penaltiea  denounc- 
ed against  Ui«  railroad  company  woald  be  en- 
foiced." 

This  ruUng  of  tbe  Suprana  Court  is  In 
effect  that  if  a  statute  Is  nnconstitutional 


In  any  rsqpect  any  attenvt  to  mtoae  it 
would  be  am  tatringemmt  oC  the  "dne  pro- 
cess" provision. 

The  Jodgment  as  to  the  surety  Geoi^  T. 
Oobb  is  ravraaed,  and  Judgment  is  iMie  ren- 
dered In  his  fftTor,  with  all  costs  ol  appeal 
and  all  coats  incurred  by  him  in  the  trial 
court,  and  against  aivellees.  fHie  detaid- 
ants  G.  BL  Godwin,  B.  J.  Jobnatai,  and  H.  B. 
Johnson  not  appealing,  the  JudgnMOt  against 
them  will  remain  andlstnrbed. 


WILSON  V.  WILSON.    (No.  6345.) 

(Court  of  Appeal*  of  Texas.  Anatin. 

April  20^  1921.   Behearing  I>eni«d 
June  8.  1921.) 

1.  Divorce  «=3223— Awarding  of  attoraey^  fae 
disoretlonary  with  trial  ooarL 

In  a  proper  case  the  trial  court  has  au- 
thority to  render  judgment  in  favor  of  the  wife 
for  attorney's  fee,  but  the  right  thereto  is  a 
matter  largely  within  tbe  discretion  of  the 
trial  court. 

2.  Divorce  ^223— Refusal  to  awart  wife  at- 
toraey's  fee  held  not  abusa  af  disoretloa. 

Where  wife  was  given  the  only  property 
owned  by  tfae  husband  and  wife  for  the  purpose 
of  providing  necessaries  for  herself  and  minor 
children  placed  In  her  custody,  and  the  payment 
of  e^enses  and  cost*  iaeurred  by  her  in  con- 
nection with  divorce  suit,  and  where  the  tans- 
band  waa  in  iMd  health  and  it  waa  niuiertain 
as  to  when  he  would  regain  his  health  aoffi- 
dent  to  earn  his  livdihood,  refusal  to  award 
wife  an  attorney's  fee  ktld  not  an  abnae  of 
discretion. 

Appeal  from  District  Court;  McLennan 
County;  H.  H.  BIchey,  Judge. 

Suit  by  W.  J.  Wilson  against  Tlrgle  Bell 
Wilson,  In  which  defendant  filed  a  cross- 
action.  From  judgment  for  defendant  on  her 
cross-action  giving  her  Insufficient  relief  she 
appeals.  Affirmed. 

B.  I*  Henderson,  of  Waco,  tor  apptSlant 
Witt,  Terrell  ft  Wlt^  of  Wao^  for  appd- 
lee. 

JENKINS,  J.  mis  was  a  suit  by  appellee 
against  aiq;»ellant  for  divoroft  Appellant  filed 
a  cross-action,  asking  for  divorce,  custody  o£ 
minor  children,  and  partititm  of  ooDunnnity 
pn^terty.  Judgment  was  rendered  in  tevw 
of  appellant  fm  her  cross-action,  avnuding  to 
bar  the  custody  of  Hie  dilldren  and  tbe  use 
of  all  community  propertr,  but  daying  h&  an 
attorney's  fee.  This  appeal  Is  firom  the  judg- 
ment <tf  the  court  denying  sntdi  attomey'i 
fee. 

The  case  was  tried  before  the  court  with- 
out a  Jury,  and  the  trial  court  filed  tbe  fol- 
lowing findings  of  fact  and  condadons  of 
law: 
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Tex.)  ZiOBIT  r.  DOLEET 

(SSI  &W.) 

"(1)  I  flnd  that  xipon  the  date  of  the  trial 'of 
this  case  that  plaintiff  was  confined  in  a  aani- 
tarimn  and  did  not  teadfr,  and  that  upon  the 
testimony  of  the  defendant  given  at  the  toial 
she  was  entitleA  to  a  divorce  upon  her  cross- 
action,  and  as  to  this  there  was  no  contest  hj 
the  plaintiff,  that  the  emp]<qnQent  of  an  at- 
torney by  defendant  to  represent  her  was  neo 
eseary.  and  that  the  defendant  persooally 
agreed  to  pay  her  attorney  a  reasonable  fee, 
and  that  a  reasonable  fee  would  be  f200,  and 
that  she  employed  aa  her  attorney  K.  L.  Bem- 
derson,  who  acted  in  good  faith. 

"(2)  I  flnd  that  the  plaintiff  and  defendant 
are  the  father  and  mother  of  fira  chfldren,  and 
that  it  Is  to  the  best  interest  of  the  three  minor 
diildren,  all  being  girls,  to  wit,  Mabel  Wilson, 
Itbo  Wilson  and  Myra  Wilson,  that  ttiay  he 
awarded  to  the  care  and  enstody  the  defend- 
ant,  Virgie  Bell  Wilson. 

"(3)  I  find  that  the  only  property  owned 
by  the  plaintiff  and  defendant  consists  of  the 
following  community  property:  A  house  and 
lot  situated  at  No.  1037  Taylor  street,  of  the 
approximate  valne  of  f2;600,  conetitatini  ttt 
hnneatead  of  plaintiff  and  defendant;  a  hooae 
and  lot  Bltnated  at  801  Matthew  street,  mis- 
boro.  Hill  county,  Tex.,  of  the  approximate 
value  of  $1,000;  household  and  kitchen  furnl- 
tore  of  the  approximate  value  of  $500. 

"(4)  I  find  that  the  plaintiff,  W.  J.  Wilson, 
Is  ahont  S5  years  of  age,  about  20  years  older 
than  the  defendant,  Virgie  Bell  Wilson;  that  he 
has  been  for  some  time  in  had  health,  and  for 
the  past  several  weeks  confined  in  a  sanitarium 
for  the  benefit  of  his  health,  and  was  upon  the 
date  of  the  trial  of  this  case  confined  lA  sidd 
sanitarinm,  that  on  account  of  his  poor  health 
he  has  been  unable  to  earn  a  livelihood  for 
several  weeks,  and  that  it  is  uncertain  as  to 
when  he  will  regain  his  health  sufficient  to  earn 
B  livelihood. 

"{Sf  I  find  that  die  defendant,  Virgie 
Wilson,  Is  a  woman  of  approximately  86  years 
of  age,  and  In  good  he^th  and  in  every  way 
competent  to  earn  a  livelihood,  and,  with  the 
aid  of  the  use  of  the  community  property  set 
qwrt  to  her,  able  to  pay  a  reasonable  fee  to 
the  attorney  employed  by  her  to  represent  her 
in  this  suit. 


**Ooncln8ions  of  Law, 

"(1)  I  coadade  that  the  defendant  Is  entitled 
to  a  divorce  on  her  crosBHaction. 

"(2)  I  condode  that  It  is  to  the  best  Inter- 
ests of  the  minor  cbQdren  that  they  be  awarded 
to  the  care  and  custody  of  the  defendant. 

"(3)  I  conclude  that  it  is  proper  and  equita- 
ble that  the  entire  commnnlty  property  of  the 
plaintiff  and  defendant  should  be  and  by  Judg- 
ment it  is  set  apart  for  the  use  of  the  defend- 
ant in  providing  for  the  necessaries  for  herself 
end  minor  children  and  ttw  payment  of  expens- 
es and  cMts  ioeorred  by  her  In  eonneetion  with 
this  suit,  and  that  it  would  be  inequitaMe  to 
charge  tlie  ^aJntUf  with  the  attontey's  fees 
faMmired  by  tlia  defendant" 

We  apivove  these  findings  of  fact,  and 
adq>t  tfaexD  as  our  own. 


831 


Opinion. 

[1,2]  In  a  proper  case  the  trial  court  has 
authority  to  render  Judgment  in  favor  of  the 
wife  for  an  attorney's  fee  wlioi  sned  for  a 
divorce.  However,  the  right  to  aocb  attor- 
ney's fee  is  a  matter  largely  within  the  dls- 
cretl<m  of  the  trial  coart.  There  Is  no  stat- 
ute requiring  Judgment  for  sucb  attwney's 
fe&  We  do  not  think  that  the  trial  court 
abased  ita  discretl<»  In  its  jndgmut  in  this 
case.  We  apfnove  fbe  trial  ooorf a  ooncha- 
slons  of  law. 

Finding  no  error  ctf  record,  tlM  jvdffamt 
of  the  trial  court  is  affirmed, 
Afflrmedj 


LOerr  at  al.  v.  DOLEN  et  al.   (No.  681.) 

(Court  of  Olvil  Appeals  of  Texas.  Beaomoat. 
May  26,  1921.  Rehearing  Denied 
June  1&,  1821.) 

I.  Laadlort  aad  teaant  «»66(2)  —  Laatflonl 
held  act  aiiarBed  with  lotlM  of  eluBBe  of 
posaeealm  fron  tenanti  at  will  to  their  far- 
nar  agast. 

Where  persons  In  possession  of  land  as 
tenants  at  will  discontinued  their  ranch  busi- 
ness, and  soon  afterwards  gave  one  formerly  in 
actual  poBseesion  as  their  agent  the  wires 
and  posts  in  a  fence  constructed  by  them,  and 
he  thereafter  rebuilt  the  fence,  using  such 
posts  and  wires,  the  landlord  held  not  charged 
with  constructive  notice  that  there  had  been 
any  change  In  the  possesion  where  the  ten- 
ants never  snrrendered  the  possession. 


2.  Lasdlord  aad  tenant  4=»66  (3)— Agent  ef 
tenants  at  will  held  oharged  with  notloe  of 
landlord's  rightsw 

One  in  actual  possession  of  land  for  four 
years  as  the  agent  of  persons  who  were  merely 
tenants  at  will  was  diarged  with  constructive 
knowledge  of  the  facts  and  conditions  of  thdr 
entry,  though  he  did  not  know  to  lAom  the 
land  bdonged,  as  respected  his  right  to  ludd 
adversely  to  the  landlord. 

3.  Lasdlord  anil  tenant  ^66(3)— Agent  of 
tenants  al  will  held  to  stand  in  ampleyer'a 
•bees,  and  sot  antltfed  ta  olidn  advarsaly 
nstH  lasdlaris  had  sotlet. 

Where  tenants  at  will  of  land  nsed  in  flieir 
stock  boriness  diseontinned  their  hoslneae,  hot 
di^  not  surrender  possession,  bat  afterwards 
gave  flte  posts  and  wire  in  their  fence  to  their 
former  agent,  who  had  been  in  actual  posses- 
sion, and  he  rebuilt  the  fence,  indosing  part 
of  the  land  with  other  land  of  his  own,  he  stood 
In  his  former  employers'  shoes,  and  occupied 
the  relation  of  tenant  at  will  to  the  landlord, 
and  his  possession  eoaU  not  be  adverse  to  tlie 
landlord  nntU  the  landlord  liad  actual  or  con- 
•tntctive  knowledge  ef  bin  adverse  elaln. 

Appeal  from  District  Court,  Harris  Oonnr 

ty;  W.  E.  Montelth,  Judge. 
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AcHon  by  J.  Lobtt  and  ottaen  against  I. 
S.  Doles  and  others.  Jndsment  for  defend- 
ants, and  plalntUts  vpeaL   Reversed  and 

rendered^ 

Maoo  &  Ufnor  Stewart  and  B.  W.  Houk, 
all  of  HonstoD,  for  appellanta 

Campbell,  Myer  &  Freeman  and  Sewall 
Myer,  all  of  Uonston*  for  appellees. 

WALKBB,  J.  As  aK>Ucable  to  dds  ap- 
peal, we  adopt  tlie  statement  made  bj  Jndge 
Graves  on  a  former  appeal  of  this  case  (Do- 
len  r.  LoUt,  207  8.  W.  14S),  wUch  la  o  fol-< 
lows: 

"Appellees  aasd  appellants  In  Qie  court  be- 
low in  trespass  to  try  title  to  recover  B97.85 
acres  of  land  in  the  J.  W.  Mood;  surrey,  in 
Harris  county,  Tex.  Among  other  pleas,-  the 
latter  set  up  their  daim  to  tba  land  under  the 
statute  of  10  ;ears*  limitation. 

"At  the  close  of  the  evidence,  upon  motioD 
of  appellees,  the  court  peremptodly  instrncted 
a  verdict  in  their  favor,  upon  whicli  jodgment 
was  duly  entered*  and  wweUants  preant  this 
appeaL 

"A  number  of  aaslgnments  of  error  are  urged, 
diifering  in  form  and  manner  of  statement,  but 
all  directed  against  the  court's  action  in  giving 
the  peremptory  instruction.  The  main  con- 
tention is  that  the  question  of  whether  or  not 
appellants'  possession  and  occupancy  of  the 
land  was  as  tenants  ol  appellees,  or  of  those 
who  held  under  the  appellees  was  one  of  fact 
for  the  jury  to  determine  under  tUL  of  the  evi- 
dence, and  should  not  have  been  taken  from 
them  by  the  court.  This  contention,  we  think, 
is  eaaily  correct,  without  giving  to  the  evidence 
what  seems  to  as  to  be  its  full  force.  As  we 
read  the  statement  of  facta,  it  was  well-nigh, 
if  not  indeed  conclusively,  established  that  no 
such  tenancy  existed,  and  that  the  independent 
adverse  possession  of  the  land  by  the  Dolens 
began  early  in  1898  and  continued  uninterrupt- 
edly down  until  the  time  of  the  trial;  but  ^is 
court  is  not  asked,  to  render  Judgm^t  in  favor 
of  appellants,  th^  sole  compl^t  being  that 
the  court  below  erred  in  taking  the  case  from 
the  jury.  Accordingly,  we  merely  sustain  so 
much  of  the  various  assignments  as  presents 
that  error,  and  reverse  and  remand  the  cause 
for  another  trial, 

"The  issue  of  tensnoy  referred  to  arose  out 
of  the  follDwiiig  transactiona  between  and 
among  the  various  persons  interested: 

"In  1889  or  1890,  J.  C.  Hutcheaon  and  I.  B. 
Baker  began  the  conduct  of  a  partnership  cat- 
tle business  near  Cypress,  in  Harris  county, 
keeping  itheir  cattle  and  horses  in  pastures 
known,  respectively,  ss  the  H.  B.  pasture,  the 
big  pasture,  the  Kelley  hill  pasture,  and  the 
pony  pasture;  the  last  named  being  need  ex- 
clusively for  cow  ponies.  From  1891  or  1892 
to  about  June,  1805,  appellant  L  S.  Dolen 
worked  for  the  firm  of  Hutcheson  &  Baker 

05  their  ranch  foreman,  looking  after  and  car- 
ing for  their  stock  in  these  different  postures; 
they  furnished  him  while  engaged  in  their 
services  the  Rock  Roberts  house  to  live  in.  In 
ISOO,  the  697.85  acres  in  controversy,  togeth- 
er with  other  lands,  was  inclosed  by  Hutchesou 

6  Baker  in  what  was  thus  known  as  the  pony 
pasture,  under  cmaent  to  tbem  that  it  might 


(a  w  iBdosed  from  H.  Levy  and  J.  tmUt, 
predecessors  of  appiilees  In  title  thereto;  no 
rent  being  paid  them  for  the  privilege. 

*'Hutcheson  A  Baker  sold  all  their  partner- 
ship cattle  in  1894,  delivered  them  Id  the  spring 
of  1895,  and  immediately  dissolved  their  part- 
nership; both  members  going  ont  of  tiie  cattle 
business.  A  few  cow  ponies  may  have  been 
left  over;  but.  after  thus  selling  their  stock, 
the  firm  bad  but  a  idiii^e  transaction,  wbicli 
was  to  fatten  some  bseves.  closing  that  out  in 
Msrch,  1896.  The  firm  did  not  use  the  pony 
pasture,  In  which  wss  included  the  land  in  con- 
troversy, after  the  delivery  of  their  stodt  in 
the  spring  of  1895,  and  soon  thereafter  a 
prairie  fire  almost  completely  destroyed  its  east 
string  of  fence,  and  seriously  damaged  the 
west  string.  I.  S.  Dolen  ceased  working  for 
the  firm  of  Hutcheson  &  Baker  in  June,  1886, 
and  Baker  died  in  June,  1896,  iost  before  his 
death  giving  Dolen  his  interest  In  the  wirs 
and  posts  as  this  fire  had  left  in  tbe  esst  string 
of  the  pony  pasture  fence.  J.  O.  Hutcheson, 
the  other  member  of  the  firm,  subsequently 
gave  Dolen  his  interest  also  in  the  remnants 
of  wire  and  posts  left  in  this  fence  after  the 
fire.  Neither  Hutcheson  nor  Baker  knew  what 
use  Dolen  intended  to  make  of  these  remnaats 
of  posts  and  wire,  neither  gave  him  consent 
to  take  or  use  any  part  of  the  Moody  land,  ne- 
ther knew  that  he  had  any  intention  of  fenc- 
ing or  using  any  of  It,  and  according  to  the 
testimony  of  Dolen,  it  Iny  out  on  tbe  commoufi, 
unfenced,  and  used  by  the  public  generally  for 
over  two  years  subsequent  to  the  fire  following 
their  discontinuance  of  its  use;  but  early  in 
1808  L  S.  Dolen  having  in  die  meantime  bought 
87'/^  acres  in  the  Roberts  survey  to  the  sooth, 
and  175  acres  In  tbe  Gary  and  Barrow  surveys 
to  &%  cast  and  south  of  the  potty  pastore  as 
coastriwted  and  maiatafned  1^  Hntchesim  ft 
Baker,  buQt  a  aubstantial  thres-strand  barbed 
wire  fence  so  as  to  inclose  within  it  the  59T.S5 
acres  in  controversy  and  tbe  87^  and  175  acre 
tracts  thus  purchased  tqr  him.  While  in  doing 
this  he  used  such  posts  and  wire  of  the  old 
Hutcheson  &  Baker  fence  around  their  pony 
pasture  as  were  fit  for  the  purpose,  and  sub- 
stantially followed  its  lines  along  the  north  and 
part  of  the  east  sides,  he  extended  its  south 
and  east  strings  in  order  to  include  the  three 
additional  tracts  he  had  purdiased,  and  drew 
in  its  west  string  to  the  line  between  the  Mer- 
ritt  and  the  Moody  surveys,  tbua  comprising 
withlii  what  was  thereafter  genenlly  known 
in  that  community  as  'Dolen's  pasture,'  in  all 
860.S5  acres,  as  sgainst  597.85  acres  of  the 
Moody  only  as  used  by  Hutcheson  A  Baker. 

"Dolen  testified,  and  in  all  essential  features 
he  was  corroborated  by  other  witnesseB,  thst 
from  and  after  the  fixing  op  of  this  new  fence 
by  himself,  though  never  having  known  who 
owned  it,  he  intended  to  and  did  claim  the 
Moody  69T.8S  acres  openly  and  notorioody 
against  the  world;  that  be  oontinnoaaty  kept, 
used,  and  occupied  tt  for  tbe  operation  of  his 
dairy  business  until  the  date  of  this  trial,  at 
all  times  maintaining  his  fences  and  gates  up 
and  dosed,  and  keeping  his  stock  within  snd 
other  people's  stock  out  of  it,  having  actually 
lived  on  the  adjoining  Gary  160  acres  since 
1900;  that  Hutcheson  &  Baker  not  only  had 
nothing  whatever  to  do  with'  bis  so  tskiog 
I  posseBslon  of  and  occupying  the  Uoody  landt 
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bj  any  agreement  with  ftko*  or  «thcrwiK,  but 
neither  of  them  knew  of  it." 

On  the  trial  from  which  this  appeal  Is 
prosecuted,  Dolen's  limitation  claim  was  BOb* 
mltted  to  the  iurj,  and,  on  their  answer, 
Jndgment  was  entered  In  his  favor  for  the 
land  In  controrersy.  In  addition  to  the 
statement  as  made  by  Jadge  QraveSi  we  giro 
the  followlne  additional  fact  from  this  rec- 
ord. 

On  the  20th  of  May,  1901,  Captain  Hutche- 
moa  wrote  BIr.  Levy  the  following  letter: 

"HoQBton,  Texas,  5—20—1901. 
"Mr.  M.  M.  Levy,  Qalnsbon,  Texa»^De«r 
Tonre,  requesibf  me  to  remove  fence 
from  yonr  land  on  which  It  was  constructed 
by  Mr.  I.  B.  Baker,  received  and  contents 
noted.  We  are  ready  to  comply  with  yonr  re- 
quest within  a  reasonable  time,  bat  as  the 
writer  did  not  have  anythins  to  do  with  the 
erection  of  this  fence,  and  does  not  know  ex- 
actly bow  lies  on  yoar  land,  will  you  be  kind 
enooj^  to  ^ve  me  a  songh  plat  of  the  stun*, 
so  that  I  shsll  know  ezac^  how  to  conform  to 
your  wishes?  Ton  wQI  recollect  that  Mr. 
Baker,  who  Is  now  dead,  was  the  managing 
,  member  of  the  firm,  Hotdieson  ft  Baker,  In 
the  cattle  bnslness,  is  the  reason  that  I  make 
this  request. 

*^€ry  troly  yonrs, 
*THe.  J.  O.  H.     [Signed]  X  O.  Hntc^on." 

Captain  Hntcheson  knew  notfatDg  of  the 
circumstances  under  which  the  land  In  con- 
troversy was  fenced,  and  In  writing  this  let- 
ter  had  in  mind  othw  lands  of  Lobit  and 
Levy  h^  under  fmce  by  the  Hutcbeson  & 
Baker  partnerahlp.  The  land  In  controversy 
was  held  under  contract  made  by  Ur.  Baker 
with  liOblt  and  Levy,  for  the  Hntcheson  Se 
Balttf  paitnersblxk  Ur.  Levy  replied  to  tills 
letter  as  follows: 

"Qalveston.  Texas,,  May  21,  1901. 

"BIr.  J.  C.  Hntcheson,  Honaton,  Texas— Dear 
Sir:  Yonrs  of  the  20th  inst  duly  received. 
Until  we  will  have  made  sale,  we  will  not  ask 
yon  to  remove  the  fence.  When  we  do  ask 
yon,  we  will  get  the  field  notes  and  give  same 
to  you.  Ton  wm  understand  that  we  have  no 
desire  to  molest  yon,  nor  cause  you  any  unnec- 
essary npense,  but  of  course  if  we  make  sale, 
it  wj|^t>e  necessary  to  remove  the  fence,  unless 
the  party  baying  will  be  willing  to  allow  you 
to  keep  it  there.        [Signed]   M.  M.  Levy." 

We  are  unable  to  distinguish  this  case  on 
its  facts  frail  West  Lumber  Co.  y,  Sanders, 
225  S..  W.  828,  an  opinion  by  this  court  on 
which  the  Supreme  Court  denied  wilt  of 
«Tor. 

[1]  HdtdiesfHi  &  Baker  were  tenants  at 
win  of  Loblt  and  Levy.  As  such  tenants, 
thtif  never  surrendered  the  possession  thus 
given  to  th^r  landlords^  though  they  dissolv- 
ed thstr  partnersh^  and  did  not  repair  tfaa 
fences  after  they  were  partly  destroyed  by 
flre.  There  was  never  a  time,  subsequent  to 
their  original  entryf  In  which  thqy  could 


have  been  called  tFeapassers  had  thc7  enter- 
ed on  this  land.  Loblt  and  Levy  did  not 
know  that  the  partnership  bad  abandoned 
the  possession.  In  fact,  th^  ttiou^t  that 
HutchesoD  ft  Baker,  as  such  tenants  st  will, 
were  holding  possession  in  their  uame-during 
all  these  years.  Nor  are  the  drcumstancea 
in  this  record  auffldoit  to  give  them  con- 
structive notice  ot  that  tacL  Dntlng  'the 
years  that  Hachesm  ft  Balmr  held  the  land, 
Dolen  was  tb^  agoit,  actnally  In  the  p<»' 
session  and  contnd  ot  the  land.  Had  Lobit 
and  Levy  gone  upm  the  land  during  the 
years  1891  to  188S,  th^  would  have  found 
Dolen  living  near  their  land,  and  In  actual 
possesidw  as  agent  <tf  their  tenants.  Had 
they  gtme  thw  daring  the  years  1896  to 
1898,  they  would  have  found  him  living  In 
the  same  house,  and  their  bnd  still  under  the 
fence  placed  tWe  by  Uielr  tenants,  thonipi 
la  bad  repair.  Had  they  gone  there  during 
the  yearn  1888  to  3A12,  when  this  suit  vraa 
filed,  they  woald  again  have  found  him  in 
poBseSidoii,  holding  and  pasturing  stock  on 
their  land,  branded  as  the  cattle  of  their 
former  tenant,  Hatcheson.  In  our  Judgment, 
there  Is  not  a  circumstance  In  this  record, 
in  the  absence  of  actual  notice,  to  give  Lo- 
bit and  Levy  notice  of  the  advrase  claim  of 
Dolen,  even  had  they  gone  upon  this  land  In 
person.  In  view  of  the  fact  that  Hatcheson 
ft  Baker  had  the  right  of  entry,  and  that  Lo- 
blt and  Levy  recognized  them  as  their  ten- 
ants, every  circumstance  of  Dolen's  holding 
could  have  hem  understood  by  them  as  being 
in  subordination  to  their  title. 

[2,  3]  What  was  Dolen's  relation  to  Lobit 
and  Levy?  As  he  was  in  actual  possession 
of  their  land  for  four  yeans  as  the  agent  of 
Hutcheeon  &  Baker,  he  was  vested  with  con- 
strnctlve  knowledge  of  all  the  facts  and  con- 
ditions of  their  entry.  The  fact  that  he  did 
not  know  to  whom  the  land  bel(»iged  does 
not  aid  his  limitation  daim.  Having  been  in 
poBsesslm  for  four  years,  under  those  who 
did  know,  he  is  vested  with  knowledge  of 
that  fitct.  As  It  affected  Lobit  and  Levy,  his 
holding  daring  the  years  l&Ol  to  1895  was  of 
the  same  diaracter  as  the  holding  of  Hntch- 
eson &  Baker.  He  "stood  in  their  shoes." 
This  relation — In  law,  that  of  tenancy— hav- 
ing onoe  existed,  he  could  not  make  his  per- 
sonal  entry  of  1898  hostile^  without  visiting 
upon  Loblt  and  Levy  actual  or  constructive 
knowledge  of  his  adverse  daim.  On  the 
facta  of  this  record,  that  notice  was  not 
shown.  It  seems  to  us  dear  that  Dolen's 
claim  does  not  bring  blm  within  the  well- 
recognised  rule: 

"So  long  as  the  relation  of  landlord  and  ten- 
ant exists,  the  tenant  cannot  acquire  an  ad- 
verse title  as  against  his  landlord.  It  is  eqaal<- 
ly  well  settled  that  wis  who  enters  as  a  tenant 
is  not,  merely  because  of  that  fact,  prednded 
from  subsequently  holding  adversely  to  his 
landlord.   To  d^  so*  however.  It  Is  necessary 
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to  renonDce  the  Idea  of  holding  u  tenant,  ud 
to  set  ap  end  assert  an  ezclusiTe  right  In  him- 
self. It  is  also  essential  that  the  landlord 
should  hare  actual  notice  of  the  tenant's  claim, 
or  that  the  tenant's  acta  of  ownership  ^ould 
be  of  soch  an  open,  notoriouBi  and  hoitile  char- 
acter that  the  landlord  mnat  hare  known  It" 
1  a  C.  L.  747. 

Id  our  Judgment,  there  was  privity  be- 
tween the  holding  of  Hutchesoo  &  Baker  and 
Dolen,  not  only  on  the  facta  Just  discussed, 
but  also  by  reason  of  the  fact  that  be  entered 
upoQ  the  land  for  the  purpose  of  repairing 
the  fence  erected  and  used  by  them  under 
their  tenancy  contract.  While  it  Is  true  that 
they  did  not  recognize  that  the  placing  of 
tills  fence  on  the  land  made  It  a  part  of  the 
realty,  and,  In  giving  it  to  Dolen,  did  not  in- 
tend to  give  bSm  a  part  of  or  interest  In  the 
realty,  yet,  under  their  tenant?,  they  had 
the  right  of  entry,  and  this  ri^t  they  gave 
to  Dolen  when  they  gave  him  the  fence.  Un- 
der this  right,  thus  given  htm,  Dolen's  entry 
was  lawfut  Whatever  may  have  been  hiB 
secret  purpose  In  taking  poases^on  of  the 
land,  the  law  made  him  prlVy  to  this  tenancy 
contract,  and  fixed  his  status  as  that  of  tra< 
ant  at  wtlL  West  Lbr.  Ca  v.  Sanders,  su- 
pra, and  authorities  therein  dted.  It  follows 
then  that  his  claim  could  not  become  hostile 
to  the  owners  until  be  brought  himself  with- 
in the  rule  above  quoted  from  1  B.  C.  L.  747. 

As  he  did  not  do  this,  the  court  erred  in 
not  instructlog  a  verdict  for  appellants. 

In  making  this  holding,  we  recognize  that 
we  are  in  direct  conflict  with  the  holding  of 
the  Court  of  Civil  Appeals  for  tlie  First  Su- 
preme Judicial  District  on  the  former  ai^eal 
of  this  case,  but,  believing  that  thia  case  is 
on  "all  fours"  virlth  our  disposition  of  West 
Lumber  Co.  v.  Sanders,  we  are  left  no  alter- 
native  but  to  reverse  the  Judgment  of  the 
trial  court,  and  here  render  Judgment  for  ap- 
pellant. It  Is  accordingly  m>  ordered. 


ERWIN  at  al.  T.  ERWIN.   (No.  6577.) 

(Court  of  Glvi]  Appeals  of  Texas.   San  An- 
tonla   Hay  26.  1021.   Rehearing  De- 
nied Jane  18.  1921.) 

I.  Divorce  «=»93(3)— Petition  allaglns  cnelty. 
•to.,  held  sufflcient. 

In  a  wife's  suit  for  divorce,  a  petition  al- 
lesing  habitual  indifference,  neglect,  and  failure 
to  support,  continual  and  habitual  abuse,  nag- 
ging and  caring,  refusal  to 'support  and  con- 
tribute to  the  support  of  the  wife  and  their 
minor  children,  or  to  bay  them  clothes,  and 
acts  humiliating  to  the  wife  and  rendering  their 
living  together  as  husband  and  wife  insupport- 
able, held  sufficient  in  connection  with  a  trial 
amendment  suting  times  and  details  <^  the 
matters  alleged. 

OssFor  sUmt 


2.  Dhrarea  «3)t08— Evideaoa  that  kaakaid 
cursed  wife  and  ootkor  la  btr  yraasaoa  hsM 

admlssilile  aader  petltioa. 
In  a  wife's  suit  for  divorce,  evidence  that 
the  husband  cursed  the  wife  on  differoit  oc- 
casions and  cursed  a  third  person  in  her  pres- 
ence held  admissible  under  the  petitiwi,  espe- 
cially where  the  case  was  tried  by  the  court, 
who  was  capable  of  separating  the  material 
testimony  from  the  immaterial. 

3.  DIvoroa  «=>I24— Court  siutt  be  satlslsd 
that  divorce  shoald  bo  granted. 

Whether  a  divorce  case  be  tried  with  oi 
without  a  jury,  the  trial  court  must  be  satisfied 
from  all  the  testimony  that  a  divorce  should 
be  granted  aa  a  mattes  of  law,  and  bi  case  of 
appeal  the  Court  of  Oivil  Appeals  must  be  like- 
wise satisfied. 

4.  AppasJ  aad  arptr  ^742(2)— Jariartlotlsaal 
qaestloN  ooasMtni  thoigli  Mt  tanasae  ta 

aaslBBSieat. 

A  Jarisdictional  qneatioB  moat  be  consider- 
ed, though  assigned  aa  part  of  an  aaaignment 
not  germane  to  it 

9.  Dlvoroe  «=»27(3]— Pbyaloal  vloleace  sot  Is- 
dlspeasaUe  to  show  enielty. 
Under  Bev.  St.  art  4631,  antborfsinc  a  di- 
vorce for  excesses,  cmd  treatment,  or  outrages 
by  either  party,  if  such  ill  truitment  is  of  such 
a  nature  as  to  render  th^  Uvlng  together  in- 
supportable, physical  vMence  need  not  always 
be  shown,  and  ezcessea,  cruel  treatment,  or 
outrages  of  sudi  a  nature  as  will  prodoee  a 
degree  of  mental  distress,  threatenbg  to  impidr 
the  health  of  the  injured  party,  is  suffldent, 

6.  DlTCraa«»27(l8)— Hnbaad^BlttrMtiMM 
•f  wtfs  Mi  u  satNIa  her  ta  iivoros. 

Where  a  hndtand  was  nasanitaTy  la  his 
person,  cursed  the  wife  not  enly  In  privacy,  bat 
in  the  presence  of  others,  ne^^eeted  bar  aad 
refused  to  fuinlsh  her  and  their  difldrai  prop- 
er clotbiog.  but  allowed  the  wife  to  work  te 
help  support  herself  and  the  children  while 
earning  good  wages  himself,  neglected  her  in 
her  sickness,  etc.,  and  such  acta  were  not  oc- 
caaional,  but  persistent,  the  wife  was  entitled 
to  a  divorce. 

Appeal  from  District  Gonrtp  Bexar  Gotmty; 
W.  S.  Anderson,  Judge. 

Salt  by  Edna  Ekvin  against  W.  S.  Orwln 
and  otfaen.  From  a  decree  for  plaintHde- 
fmdantg  appeal.  Affirmed.  ^ 

Chambers,  Watson  <Sf  JtAnson,  ot  San 
Antonio,  for  ainwllanta. 

O.  M.  Fitzbugh  and  Z..  Alien,  both  oC  Saa 
Antonio,  for  appellee. 

COBBS,  J.  Tbla  suit  was  brought  by  ap- 
pellee for  divorce  against  appellant  and  set- 
tlement and  partition  of  the  community  estate 
between  them.  Briefly  stated,  it  Is  alleged 
they  were  married  in.  Inglefield,  Ind..  on  or 
about  the  13th  day  <a  October.  A.  D.  1907.  and 
lived  togMher  as  husband  and  wife  until 
about  a  yaar  before  ttae  institatfoii  <rf  the 
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pTMent  nit.  wbea,  becante  «C  tha  eroeltiei. 
excemem,  and  ontnfw  of  aiveUast,  die 
ceased  to  live  with  him  u  his  wlfo  or  In  the 
same  taonae  with  bbn.  Tlie  statDtocy  sronnde 
for  JurlBcUctlon  wne  nffidendr  allesed  and 
proven. 

It  is  aUeged  that  soon  after  the  marriage 
appellant  began  a  oonrBe  of  mt^  vaeeaBin, 
and  Inhuman  oondnet  towards  her,  which 
conttnaed  until  plaintiff  waa  ftnoed  to  leave 
him,  and  which  rendered  their  future  llvtns 
together  as  burttand  and  wife  Insupportable. 
Those  grounds*  generalized,  are  that,  though 
earning  good  money,  appellant  wholly  failed 
and  refused  to  provide  the  ordinary  neces- 
sities of  life  for  hor  and  their  two  minor  chtl- 
drra,  so  that  she  has  been  cmnpdled  by  her 
own  labor  to  supply  swdi  necessities,  or  ol^ 
tain  same  as  the  gift  of  friends  and  r^tlvee ; 
that  during  their  whole  married  life  the  ap- 
pellant only  fumlBhed  her  two  dresses;  that 
she  had  to  keep  roomers  and  do  snch  other 
work  aa  she  could  to  obtain  means  of  support 
for  hers^  and  the  two  minor  diUdren.  Dur- 
ing all  this  time  atH^ellant  was  amply  able  to 
provide  of  his  means  sn<^  necessities  tor  her 
and  their  children,  but  he  willfully  failed  and 
refused  to  do  so,  to  her  shame,  humiliation, 
and  suffering. 

AiveUee  further  alleged  he  was  baUtually 
unclean  and  even  flUhy  In  his  personal  care 
of  himself,  going  as  mudi  aa  three  months  at 
aao  time  without  bathing  his  body,  without 
excuse,  humiliating  to  her,  and  which  made 
th^  living  toeeQier  as  husband  and  wife 
Insupportable. 

Appellee  further  alibied  appellant  during 
all  their  married  life  t(^;ether  was  given  to 
vltrient  ontbnrsta  of  temper  and  would  go 
into  a  rage  of  anger  without  excuse,  Justlfica- 
tlon,  or  provocation,  and  would  indulge  in  the 
use  of  the  moat  violent  language,  cursing, 
and  swearing  In  the  presence  of  and  to  appel- 
lee,  and  threatened  to  do  her  personal  vio- 
loice  at  times,  whldi  humiliated  her  and 
caused  her  great  distress  ot  both  body  and 
mhid ;  that  socb  Une  of  conduct  liaa  been  such 
as  to  give  her  great  pain  of  mind  and  body, 
and  hascaustd  her  tofeartmless  ahe  separate 
from  appellant  and  have  an  order  restraining 
him  from  coming  about  or  interfering  with 
her,  her  health  will  be  seriously  broken  and 
wrecked,  which  already  has  rendered  their 
living -together  as  husband  and  wife  insmh 
portable. 

There  are  two  children  bom  to  them,  Lo- 
dUe,  13  yeaxB  <Ad,  and  Qeraldine.  approacb- 
hig  8  years  old,  who  have  bem  sun>orted 
and  eared  for  by  appellee,  and  neglected  and 
disregarded  by  mpeUant,  and  appellee  prays 
for  their  custody  and  control. 

In  rq^'to  the  special  eneptlmis  «;>pdlee 
led  a  trial  amendment  more  definitely  and 
■pedflcally  pleading  and  setting  dut  the  facts, 
thnes,  etc.,  and  OKue  specifically  alleging  as 
to  the  times  abusive  langnsge  was  used  and 


circumstances  concerning  his  rages,  cursing, 
and  swearing  at  and  to  her. 

The  appellant  filed  answer,  containing 
genenl  and  spedflo  obleetlons  to  the  petition. 

It  will  be  observed  Oiere  is  no  apedOc  al- 
legation of  personal  tIoIoiobu 

After  hearing  aU  U»  evidMu»  the  court 
granted  the  decree  tt  dlv<nt!e  to  appellee  as 
prayed  fbr^ 

[1]  We  overrule  anpelhtnt's  first,  second, 
third,  fourth,  and  fifth  assignments  of  error, 
all  challenging  the  sufficiency  the  petition 
to  state  a -cause  of  action  because  uncertain 
In  its  allegations  of  what  consUtuted  the  acts 
of  cruel  treatment. 

We  think  the  petition  and  trial  amend- 
ment sufficiently  state  a  cause  of  action  (or 
divorce.  They  together  state  tlme^  place,  and 
material  circumatances  and  acts  of  cruel 
treatment  sufficiently.  It  is  not  necessary  to 
point  them  out  in  detail  here;  the  general 
grounds  sufficiently  appear  aa  we  set  them  out 
in  the  statement  of  this  case  and  are  proven 
in  detail.  It  is  based  upon  habitual  Indif- 
ference^ neglect,  and  failure  to  support;  con- 
tinual and  haUtual  abuse  upon  the  part  of 
appellant  to  appellee,  persisted  in  continuous- 
ly during  the  entire  period  of  their  married 
life;  nagging,  cursing,  and  abusing  her  and 
at  her  In  the  presence  of  others;  refusing 
to  support  and  to  contribute  to  the  support  oi 
herself  and  their  minor  children ;  refusal  to 
buy  her  or  them  clothing ;  remaining  unclean- 
ly and  refusing  and  neglecting  to  bathe  bis 
body,  humiliating  to  her  and  Insupportable. 

[2. 3]  The  sixth,  seventh,  and  eighth  as- 
signments of  error  complain  <xt  the  action  of 
the  court  In  allowing  Edna  Erwln,  app^ee. 
to  testify: 

**I  aak  him  to  give  me  a  dLeck,  and  he  aaid, 
'Cfaeckl  dieckl  ctaeckl  Qod  damn  yon,  that  is 
all  you  talk  about  is  checkl' " 

Again: 

**My  hnsband  came  home  and  tiked  m«  where 

I  was  going  and  I  told  him  to  the  Majestic  and 
be  began  to  curse  me.  He  said,  'God  damn 
yon,  that  is  all  yon  do  Is  run  around.* " 

And  again: 

"Mr.  Henry,  the  grocer,  a  little  below  oa, 
came  to  the  bouse  for  his  grocery  bill,  and  be 
came  in  and  cursed  Mr.  Henry  in  my  preseace, 
and  said,  'Qod  damn  you,  yon  are  afraid  you 
won't  get  it'  ** 

These  uslgnnients  are  based  on  the  objec- 
tion taken  at  the  time  that  there  is  no  allega- 
tion, to  suppmt  soiii  testlnumy.  Irrelevant. 
Immaterial,  and  iH«jndlclal  to  the  defendant 
We  think  the  pleading  sufficiently  broad 
Miougb  to  admit  this  testimony.  Besides,  the 
case  was  tried  before  the  court  without  a 
Jury,  who  was  anlte  capaMe  to  separate  the 
material  tf«rt1">o»y  from  the  immaterlaL 
Whether  a  case  be  tried  with  or  without  a 
Jury,  the  Judgment  oC  the  trial  court,  aa  to 
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whether  or  not  ■  dlrorce  dunild  be  gnnted 
as  a  matter  ot  Uv,  mast  be  satiBfled  from  all 
tbe  tostlmony,  and  so  It  miut  be  with  tbls 
ccnirt.   Goldlns  t.  Ooldlng,  108  S.  W.  4»S. 

[4]  The  ninth  assignment  of  »ror  Is  tbat 
the  abusive  language  set  oat  would  not  JjO' 
tify  the  dtSBcdution  of  the  marriage;  Oiat  no 
evidence  was  lAiown  that  it  prodnoed  injury 
to  her  mind  or  bealtb,  such  as  to  rendo-  ttieAx 
living  together  as  husband  and  wife  insup* 
portable.  There  is  also  rafind  In  this  same 
assignment  the  jurlsdictlaial  question  that 
the  apxKllee  has  not  resided  in  the  connt?  of 
Bexar  tor  a  period  of  six  months  next  pre- 
ceding ttie  filing  of  this  snit  However  11- 
loglcally  assigned  as  a  part  ot  as  assignment 
not  germane  to  it,  we  ccmslder  a  JurlsdlctiGn- 
al  question  wherever  it  appears.  Kevertlie- 
less  as  to  tUs  part  of  the  assignment,  the 
testimony  is  to  the  contrary,  and  it  ia  ovw- 
ruled. 

[1]  Now  aa  to  the  otiier  questions:  A  di- 
vorce wilt  be  granted  to  either  party  where 
^ther  'Ms  guilty  of  excesses,  cruel  treatment 
or  outrages  toward  the  other,  if  andb  ill 
treatment  Is  of  such  a  nature  as  to  render 
their  living  together  insupportable.**  Article 
4631,  R.  S.  The  statute  Is  very  broad.  It 
will  be  observed  that  the  statute,  In  referring 
to  excesses,  cruel  treatment,  or  outrages,  says 
"if  such  111  treatment  is  of  such  a  nature," 
etc  In  defining  the  words:  "111  conduct** 
In  a  divorce  statute,  It  Is  held  in  Doe  v.  Boe. 
23  Hun  (N.  Y.)  19-26,  "does  not  mean  III 
conduct  whldi  was  the  cause  of  the  111  treat- 
meot  of  complainant  by  defendant,  alleged  as 
a  ground  of  divorce,  but  means  any  111  con- 
duct."  HuUker  v.  HnUker,  64  Tex,  2. 

The  appellant  has  well  presented  his  theory 
In  his  excellent  brief.  To  our  mind  his  error 
consists  of  the  fact  that  be  seems  to  think 
there  must  always  be  shown  some  physical 
violence  to  warrant  a  divorce  or  such  cruel 
Ireatment  as  is  tantamount  to  it  He  great- 
ly relies  on  the  opinion  of  this  court  In  Row- 
den  V.  Rowden,  212  8.  W.  802.  We  think  the 
rule  Is  well  settled  tbat  tbe  ill  treatment 
spoken  of  In  the  statute  means  tbat  such  ex- 
cesses, cruel  treatment,  or  outrage  mtist  be  of 
such  a  nature  as  will  produce  a  degree  of 
mental  distress  which  threatens  to  Imitalr 
the  bealtb  of  the  Injured  party. 

[I]  Of  course,  we  cannot  place  one  stand- 
ard of  law  or  rule  of  conduct  for  one  perstm 
diat  does  not  apply  generally.  But  under 
the  broad  terms  of  tbe  divorce  statute  that 
allows  the  court  to  Ignore  the  flndli^  of  a 
Jury  and  enter  such  Judgmrat  as  convinces 
the  Judicial  mind  It  must  mean  something 
more  than  the  strtct  tecbnlcal  rules  and 
standards  applied  in  ea«b  case  to  every  pet^ 
son.  The  same  abuse,  cnrslng  and  recurslng, 
among  a  Class  utterly  lacking  In  reflnemmt, 
would  perhaps  pass  unnotioed,  as  no  possible 
hurt  mlE^t  be  dime  to  eltlier,  while  such  k^t 
up  between  refined  pe<iple  would  be  Inezeus- 


able,  unbearable,  and  Intolwable,  and  woifld 
Indeed  be  "iU  treatment^  In  t^e  hig^urt  de- 
gree of  excesses  and  cruelty.  Hence  tlie  rear 
son  ot  tbe  rule  that  requires  the  courta  to  be 
satisfied,  ba  eacb  case  wbwe  the  divorce  is 
sought,  whetbor  or  not  it  should  be  granted. 
We  do  not  ttilnk  tbe  antborities  dted  by  ap- 
pellant are  to  the  contrary-  Sake  this  case  for 
instance ;  tbe  trial  court  bad  Uie  parties  be- 
fore bim  and  heard  the  testimony  of  many 
other  witnesses  besides  the  husband  and  wife; 
He  saw  what  we  cannot  observe  except  trom 
the  record,  but  what  we  do  see  la  that  there 
Is  no  language  or  expression  from  the  appelr 
lee  lacking  in  refinement,  while  the  testimony 
shows  the  man  unsanitary  In  his  persoi,  ot 
ten  not  battling  bis  body,  cursing  b»  and  at 
her,  not  only  in  privacy,  but  in  the  presoiae 
of  others,  neglecting  her  and  refosLng  to  give 
her  and  her  children  proper  dothlng,  tbe 
father  at  two  nife  little  gtrls,  allowing  his 
wife  to  wort  to  help  support  herself  and 
(Alldren,  while  earning  good  wages  blmselC 
allowing  other  people  to  hdp  clothe  his  wife, 
neglecting  her  in  her  sickness,  and  many 
other  elements  of  111  treatment  not  necessary 
to  set  out  bere^  bat  suffldait  to  support  the 
oourt^s  flndliM^  If  such  course  of  omduct 
would  not  ultimately,  and  did  not,  "render 
th«lr  living  together  insui^rtable,"  It  would 
be  hard  to  conceive  a  cause  that  would  have 
that  effect  Bahn  v.  Bahn,  02  Tex.  621,  SO 
Am.  Bep.  SS& ;  Eastman  t.  Eastman,  75  Tex. 
475,  12  8.  W.  1107. 

Appellant*B  contention  that  tbe  failiire  mi 
tbe  part  of  the  wife  to  bring  this  suit  earlier 
is  to  be  held  against  her  is  not  In  our  (pinion 
Justlfled  by  the  facts.  She  is  ratber  to  be 
oommended  for  her  hesitancy,  which  was  doe 
to  her  reluctance  to  go  before  a  court  and  ex- 
pose her  domesUe  life,  and  she  waited,  bc^^g 
for  an  improvanent,  nntU  her  glris  b^an  to 
arrive  at  an  age  to  take  notice. 

From  the  earliest  decision  of  our  courts, 
It  has  never  been  necessary,  under  the  broad 
terms  of  the  statute  granting  divorces  be- 
cause of  the  111  treatmait  that  amounted  to 
cruel  treatm«it,  that  there  shonld  be  person- 
al vioioice  or  bodily  hurt  Sheffitid  v.  Shef- 
field, 8  Tex.  87 ;  Wright  v.  Wright,  8  Tex.  16; 
liTastman  r.  Gastman,  76  Tex.  473,  12  S.  W. 


1107 ;  Dawson  v.  Dawson,  63  Tex.  Qv.  App. 
168,  132  S.  W.  381;  Jones  v.  Jones,  60  Te& 
451 ;  Taylor  v.  Taylor,  18  Tex.  678. 

On  the  subject  of  divorces  this  court  has 
been  very  prtmounced  against  them,  except 
it  be  made  very  dear  tbat  one  should  be 
granted.  LobmuUer  v.  Lohmuller,  135  8.  W. 
7SS ;  Rowden  v.  Bowden,  212  S.  W.  302 ;  Bing- 
ham V.  Bingbam.  149  S-  W.  214.  We  do  not 
Intend  to  limit  or  qnaltfy  those  cases.  They 
are  authority  here.  While  tbe  pleadings  nor 
evidence  set  out  any  physical  violence,  ytt 
the  pleading  and  evidence  show  swA  a  line 
of  general,  persistent  UI  treatment,  neglect, 
and  disregard  for  his  wife  and  tdiUdr^  as  to 
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lender  tbelr  living  togetlwr  u  lnnipi»ortabl& 
It  Is  not  a  mere  occasional  bistanoe  of  "atra- 
slTe  langnage  nsed  only  once,  or  even  at  In- 
teirals,"  but  Is  that  with  many  other  tlilnss 
and  acts  done,  sndi  as  said  by  the  late  Ju^ 
ttce  NeiU  In  Dawson  t.  Dawson,  supra: 

"It  i«  now  generally  held,  eveo  in  jurisdic- 
tiona  where  the  common  law  obtains,  unaided 
by  Btatntes  such  aa  ours,  regarding  caases  lor 
divorce,  that  'any  oojast  conduct  on  the  part 
ot  eiUier  the  husband  or  wife,  which  so  griev- 
ously wounds  the  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mipd  of  the  other 
as  to  seriously  impair  the  health,  or  such  as 
to  Qtterly  destroy  the  legitimate  purpose  and 
object  of  matrimony  constitutes  extreme  cruel- 
ly,* constituting  a  cause  for  the  dissolution  of 
matrimony." 

Many  cases  of  cruti  treatment  have  been 
based  upon  charges  of  the  busband  reflect- 
ing apon  the  wife's  idiastity. 

No  good  w<Hnan  should  be  compiled  to  Uve 
with  a  man  who  so  assassinates  her  character, 
but  that  is  not  the  only  character  of  ill  treat- 
ment that  amounts  to  cruelty  to  her.  The 
trial  court  heard  all  the  testimcmy  In  this 
case  and  granted  the  lUvorce. 

We  find  no  reversible  errbr  assigned,  and 
overrule  the  assigum^ts. 

The  Judgment  of  the  trial  court  la  affirmed. 


POPE  V.  WITHERSPOON  tt  ai. 


(No.  6488.) 
San  An- 


(Oonrt  of  Oiva  Appeals  of  Texas. 

tonio.  Jane  18,  1821.) 

1.  Trespass  to  try  title  «saM— Plaintiff  oaod 
prove  title  only  from  common  source. 

Dnder  Bev.  St  art.  7749,  making  it  suffi- 
dent  to  show  by  deeds  a  chain  .of  tiUe  emanat- 
ing from  a  common  source,  the  harden  is  on 
plaintiff  to  deraigu  his  title  from  the  sovereign- 
ty of  the  soil  unless  thsre  is  a  common  source 
itf  title  shown. 

2.  Deeds  «=>38(l)  —  DesorlptlM  la  certals 
whMi  eas  to  mtH  eertaln. 

Descriptions  of  land  are  certain  wUch  can 
be  made  certain. 

S.  Trespass  to  try  title  «=34l  (2)— Descriptions 
In  deeds  held  sufficient  to  show  parties  de- 
ralgned  title  from  common  source. 
In  trespass  to  try  title,  deeds  introduced  by 
plaintiff  to  shov  the  title  of  defendant  which 
contained  descriptions  varying  from  those  in 
plaintiff's  chain  of  title  hetd  to  show  that  the 
land  referred  to  was  the  same  land,  and  to  es- 
tablish a  common  source  of  title. 

4.  Tl-espass  to  try  title  «S335(2}— Equitable 
right  baaaot  to  relied  on  oader  plea  of  not 
Bullty. 

Though  the  pica  of  not  guilty  In  trespass  to 
try  tiUe  anthorises  any  defease  which  defeats 
recovery,  since  the  suit  is  possessory.  It  does 
not  authorise  an  nnforeclosed  equity  in  defend- 1 


ant  to  d^eat  the  recovery  of  the  land  by  the 
true  owner  having  the  paramount  legal  title 
under  the  common  source,  but  such  equity  must 
be  set  up  by  adequate  pleading. 

5.  Sabrogatloi  «ss»l4(2)  —  Sntaaqseat  laonm* 
brueor  haU  Mt  aatttled  to  aubragatloa 
agiUflst  parabaaar  af  am  of  several  traets. 

Where  a  number  of  tracts  of  land  had  been 

sold  subject  to  a  vendor'a  lien,  and  two  of  them 
were  resold  to  a  subsequent  purchaser  who 
discharged  the  portion  of  the  lien  note  charge- 
able against  his  tracts,  a  subsequent  incum- 
brancer for  money  loaned  to  the  first  purchaser 
has  no  right  of  subrogation  against  the  subse- 
qoent  purchaser,  espedsUy  where  it  was  not 
shown  the  money  loaned  was  applied  to  the 
pa^-ment  of  the  original  vendor's '  lien  note, 
though  the  subsequent  incumbrance  redted  the 
existence  of  that  Indebtedness. 

6.  Vendor  and  pirehaser  9=9257  —  Llenholilsr 
does  sot  aoquire  title  without  foraelosure. 

The  holder  of  a  lien  upon  tracts  of  land 
acquires  no  titie  thereto  without  foreclosure 
by  proceedings  in  which  all  persons  who  liad 
acquired  interests  in  the  land  were  made  par- 
ties. 

Error  from  District  Court,  Nuecea  Oonn- 
ty ;  W.  B.  Hopkins,.  Judge. 

Trespass  to  try  title  by  W.  0.  Wltherapoon 
ogalnst  W.  ys.  Pope  and  otheii.  Judgment 
for  plaintiff,  and  the  named  defendant  bringa 
error.    Affirmed  on  rehearing. 

G.  B.  Scott  and  Boone  &  Poj^  all  vt  Oor> 
pus  Christl,  for  plaintiff  in  error. 

B.  Ward,  of  C!orpus  Ohristi.  and  Talia- 
ferro, Ounnine^m  &  Moursund.  of  San  An* 
tonic,  tor  defendant  in  errmr  Wltherspoon. 

COBBS,  J.  This  is  an  action  in  the  usual 
form  of  trespass  to  try  title  to  lend&  It 
was  tried  without  a  jury.  Upon  request  ot 
defendant,  the  court  made  special  findings. 
There  is  also  In  the  case  a  statement  of  facta. 
The  court  rendered  Judgment  in  favor  ta 
defendant  In  error  for  the  land,  and  the  first 
question  raised  here  Is  that  the  trial  court 
erred  In  finding  that  Mrs.  H.  M.  King  was 
the  common  source  of  title.  As  the  court's 
findings  are  much  in  the  nature  of  conclu- 
sions, we  cannot  clearly  understand  it  with- 
out going  to  the  statement  of  facts  filed. 
Spearman  v.  MIms,  207  S.  W.  674. 

[1]  Id  trespass  to  try  title,  the  burden  Is 
on  the  plalnUO!  to  deralgn  his  title  from  and 
under  the  sovereignty  of  the  soil,  unless 
there  is  a  common  source  of  title  shown. 
The  necessity  in  this  ca^e  of  showing  title 
from  the  sovereign  is  attempted  to  be  ob- 
viated by  Introducing  an  Intervening  com- 
mon source,  in  the  person  of  Mrs.  H.  It, 
King,  to  which  all  these  claimants  are  al- 
leged to  go  In  lieu  of  the  sovereign.  See  ar- 
ticle 7749  of  the  Bevlsed  Glvll  Statutes,  pro- 
viding that  it  shall  not  be  necessary  to  de- 
rnign  title  beyond  a  common  source,  but  snf- 
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fldent  to  ihow  by  deeds  a  chain  of  ttt^  ona^ 
natlnff  from  and  under  such  sourca  Brandi 
T.  DeuBsen,  108  8.  W.  IM. 

[I]  Defendant  in  error  Introduced  mmd- 
ments  of  title  for  the  sole  purpose  of  etaow- 
Ing  the  common  source,  whldi'tt  is  contend- 
ed did  not  describe  the  teiul  in  controremy. 
In  regard  to  descriptions  of  Isnds,  It  is  well 
settled  that  Is  certain  which  can  be  made 
certain.  Bltnfflr  t.  Land  Go.,  87  Tax,  342,  8 
S.  W.  SOI. 

[3]  The  court  found  that  the  common 
source  oi  title  was  Mrs.  H.  M.  King,  who 
coDvered  20  acres  out  of  sectiffli  Mo.  60,  lot 
Ma  20,  of  the  Flour  Bluff  and  Bndnal  Farm 
and  Oardoi  tracts  In  Nueces  county. 

The  petition  describes  section  No.  CO  and 
20  acres  ont  of  section  CO,  lot  No.  20,  out  of 
Flour  Blutr  and  Bnclnal  Farm  and  Garden 
tracts,  and  introduces  the  title,  to  wit: 
King  to  Timmlaa  describes  section  00,  Kn- 
dnal  and  Flour  Bluff  Faj-m  and  Gard^i 
tracts;  Ttmmlna  to  Wltherspoon  describes 
section  50,  lot  19,  of  Flour  Bluff  and  Bnclnal 
Farm  and  Garden  tracts.  And  second  one, 
from  and  to  same  parties,  describes  section 
SO,  lot  No.  20,  of  the  Flour  Bluff  and  Encia- 
al  Farm  and  Garden  tract. 

The  main  defense  of  petitioner  was  urged 
under  the  plea  of  "not  guilty."  The  cose 
was  tried  by  the  court  without  a  Jury,  and 
Judgment  was  rendered  for  defendant  In  er- 
ror for  the  land. 

To  prove  the  common  source  of  title,  the 
defendant  in  error  Introduced  a  number  of 
consecutive  transfers  to  plaintiff  In  error, 
each  of  the  deeds  describing  the  land  as  be- 
ing lands  out  of  "Elour  Bluff  and  Bnclnal 
Farm  and  Garden  tracts."  In  the  deed  of 
King  to  Timmlns  are  described  various  lots, 
but  no  section  CO,  lot  19,  and  no  section  50, 
lot  No.  20,  and  it  Is  not  described  as  "Flour 
Bluff  and  Enctnal  Farm,"  etc,  but  "Endnal 
and  Flour  Bluff  Farm,'*  etc.  Then  follow 
deeds  from  Timmlns  of  the  land  as  described 
in  Mrs.  King's  deed.  The  lots  conveyed  are 
Nos.  19  and  20  out  of  section  50. 

Looking  to  the  Instruments  introduced,  and 
reading  the  recitals,  references,  and  descrip- 
tions therein,  the  only  conclusion  that  can 
property  be  reached  Is  that  the  reference  is 
to  the  same  land  and  Identifies  It,  and  that 
the  common  source  is  establlsbed.  Bateman 
v.  Jackson,  4C  S.  W.  224;  Echols  Jacob 
Mercantile  Co.,  88  Tex.  Oiv.  App.  65,  84  S. 
W.  1082 ;  Edwards  r.  Smith,  Tl  Ter.  159,  0 
S.  W.  77;  Minor  t.  Ijampkin  et  al.,  29  S.  W. 
801 ;  Malone  t.  Long,  128  Hd.  S77.  97  Atl. 
643.  It  is  immaterial  that  the  descriptions 
of  the  deed  and  petition  do  not  exactly  cor- 
respond, if  it  is  apparrat  that  the  same  land 
is  meant  Gray  ▼.  Kauffman,  82  Tex.  68,  IT 
8.  W.  S18. 

This  assignment  is  orerruled. 

The  record  further  shows  timt  Mrs.  King 
retained  in  her  deed  to  B.  L.  Timmlns  the 


TOidor'a  Uin  and  siuwriw  title  to  secure  a 
part  of  the  pnrdiaae  mon^  payable  in  two 
notes.  She  transferred  the  second  of  these 
notes  to  Jofaa  Tod,  tugetiiar  with  the  supe- 
rior title  to  the  land.  This  note  was  re- 
leased  by  Tod  to  Tlmmins.  Timmlns  con- 
veyed lot  Na  10  out  of  section  50  to  a  G. 
Wltherspotm,  on  the  17th  day  at  April.  1907; 
also  lot  No^  ao  out  of  section  50,  April  26, 
1007,  to  O.  G.  Wlthenvoon.  Then  nmiiiin% 
subsequent  to  Wltherspoon'a  purchase,  exe- 
cuted a  deed  of  tmat  to  O.  W.  Ogden,  tms* 
tee  for  Mrs.  King,  to  secure  tiro  notes  for 
$11,126.91,  eadi  describing  them  as  the  pur- 
chase-money  notes  for  Oie  land  giren 
Timmlns  to  Mrs.  King,  filed  for  record  Janu- 
ary 17,  1907.  Tod,  who  purchased  note  N& 
1  through  his  agent,  Drou^t,  released  to 
Tlmmins  note  Na  1  tm  June  U,  1909.  and 
on  July  7,  1900.  a  release  to  same  note  due 
Mrs.  King  was  executed  by  Ogden,  trustee. 
October  13,  1908.  Timmlns  executed  a  deed 
of  trust  to  J.  D.  Crmshaw.  as  trustee  for 
Mrs.  Bodet,  to  secure  note  tor  (8,000,  redt- 
fng  it  was  borrowed — 

"for  the  purpose  of  paying  balance  of  the  pn^ 
chase  money  which  the  above-mentioned  ven- 
dor's lien  was  retained  to  secnre,  and  it  is 
agreed  that  Mrs.  Sophia  Bodet  be  subrogated 
to  all  rights  and  privileges  of  said  vendor's 
Uen." 

It  was  iH>operly  filed  November  14,  1906. 
Mrs.  Bodet  transferred  this  note  and  lirai  to 
Mrs,  Lyie  Malone  for  a  valuable  considera- 
tion, and  it  was  filed  for  record  February 
4.  1910.  On  March  1,  1010,  the  property  de- 
scribed In  deed  of  trust  was  sold  to  satisfy 
note  purchased  by  Mrs.  Malone.  On  Octo- 
ber 1,  1910,  she  sold  same  throu^  her  at- 
torney to  Thomas  W.  Dunlap.  which  deed 
was  duly  filed  for  record,  and  she  also  made 
to  him.  on  February  17,  1911.  her  quitclaim 
deed,  also  duly  filed  for  record. 

On  October  6,  1910,  Tlmmins  quitclaimed 
and  released  to  Thomas  W.  Dunlap  all  the 
rights  in  the  described  property,  and  a  num- 
ber of  other  lots,  being  same  land  conveyed 
by  Mrs.  King  to  him.  Dunlap  sold  to 
Brooks  and  Brooks  sold  to  Stanfleld.  retain- 
ing vendor's  lien.  Dunlap  sold  lialf  Interest 
in  the  notes  to  Jess  W.  Taylor.  Dunlap  and 
Taylor  brought  foreclosure  suit,  whldi  pnv- 
erty,  being  sold  at  shcrifiTs  sale,  was  pur- 
chased by  Taylor,  who  sold  to  S,  C  Ingram, 
and  Ingram  sold  to  W.  B.  Pope. 

[4]  The  chief  defense  wss  subrogatloD.  pre- 
sented under  a  plea  of  **not  gnUty,**  Thera 
were  no  spedal  eqnUable  d^ezisea  spedally 
pleaded.  Under  the  plea  ai  "not  gutlty"  any 
defense  that  defeato  the  recovery  may  be 
shown.  a%at  is  because  suA  a  soft  is  pes- 
sessory,  and  any  bar  that  can  be  properly 
raised  to  defeat  an  entry  may  be  Interposed. 
But  we  know  of  no  rule  of  pleading  that 
will  authorize  a  mere  unforedoaed  equity, 
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not  properly  p1ea4ed,  to  be  used  under  a 
plea  of  "not  guilty"  to  defeat  tbe  recovery  oS. 
tbe  land  by  the  true  owner  having  the  su- 
perior, paramount  legal  title  under  the  com- 
mon source,  without  an  adequate  pleadlns 
settfhg  up  and  proving  the  supposed  equities. 
Under  a  plea  ift  "not  guilty."  the  Introduc- 
tion generally  <tf  mere  equities  to  establish 
claims  of  Eubrogatlon  will  not  be  entertain- 
ed. See  Wilkin  ,t.  Owens  &  Bros.,  102  Tex. 
189,  114  S.  W.  104,  115  S.  W.  1174,  117  S. 
W.  420,  132  Am.  St.  Bep.  867,  in  Which  the 
court  laya: 

**It  Is  held  distinctly  In  tbe  case  of  Foller  t. 
0*Nen.  69  Tex.  349.  that  to  order  to  assert 
an  equity  of  eubrogatlon  in  property  that  had 
been  iilegally  sold  tbe  facts  mast  be  pleaded. 
We  thick  this  is  a  correct  ruling,  and  was  ap- 
proved b;  this  court  to  the  case  of  Crow  v.  Fid- 
ler»  8  Tex.  Civ.  App.  6S2,  and  in  Matthews  r. 
Moses,  21  ^ex.  Civ.  ^p.  4^  la  which  applica- 
tions were  made  to  this  conrt  for  write  of  error 
and  refused.  8ee,  also,  Black  v.  Oamer,  63  S. 
W.  918." 

And  further  on  In  the  same  case,  discuss- 
ing WUllams  T.  Wilson,  76  Tex.  68, 13  S.  W. 
6^  tbe  court  nys: 

"Stoee  in  an  action  of  trespass  to  try  title  a 
defendant  withont  a  plea  may  show  any  fact 
tliat  will  defeat  tbe  plaintiff's  right  to  recover, 
stoce  in  making  ont  their  case  they  showed  the 
lease  and  tbe  purchase  money  that  was  paid  for 
it,  they  were  held  not  entitled  to  recover  with- 
ont tendering  tbe  consideration  shown  to  have 
bean  ^d  their  aneeator  for  the  land.  Wa  think 
that  case  deariy  distinguishable  from  this,  to 
which  the  attempt  is  to  subrogate  the  parties 
daiming  under  the  parebase  to  a  Hen  upon  tbe 
lands  for  tbe  purchase  money,  on  the  ground 
that  it  had  l>een  used  In  paying  tbe  debts  of 
the  estate  and  the  beirs  had  derived  tbe  benefit 
tbereM." 

[K]  If  the  facts  tltowed  such  a  case  as.  In 
the  administration  of  justice,  should  be  re- 
versed and  remanded  to  permit  petitlcmer  to 
amend  his  pleadings,  we  would  do  that.  But, 
as  we  understand  the  facts,  no  good  would 
be  accomplished  by  so  doing,  and  therefore 
It  will  not  be  done. 

To  restate  some  of  the  facts:  Mrs.  H.  M. 
King  sold  to  R.  L.  Timmlns  a  large  number 
of  lots  (including  tbe  two  In  controversy), 
retaining  the  vendor's  Hens  on  all  the  land 
conveyed  to  him  to  secure  two  purchase- 
money  notes.  Tbe  second  maturing  note, 
maturing  two  years  after  date,  she  trans- 
ferred to  John  Tod.  That  note  being  paid, 
tbe  Men  on  that  note  was  released  by  her 
to  Timmlns.  TImmins,  by  two  several  deeds, 
one  dated  April  17,  1907,  conveyed  the  two 
lots,  Nob.  10  and  20,  sued  for  to  C.  G.  Wlther- 
spoon,  wbo,  In  turn,  having  paid  the  purchase 
price  of  said  lands  to  Timmliu,  secured  re- 
lease therefrom. 

In  no  way  does  WItherspoon,  defendant  In 
error,  assume  the  payment  of  any  sum  of 
money  du9  to  Mrs.  Kli^.   In  fact,  ai  the 


matter  stood,  he  was  In  a  position.^  if  it  bad 
been  necessary,  to  require  Mrs.  King  to. fore- 
close her  Uen  on  all  the  lots,  and  require 
that  those  unsold  at  the  time  be  sold  first,  to 
protect  his  purchaBe.  We  have  looked  in 
vain  to  ascertain  from  any  Instrument,  re- 
cital, or  oral  testimony,  for  that  matter, 
where  Mr&  King  was  ever  paid  by  Timmins 
the  amount  due  her  on^the  other  note,  except 
by  Inferences  and  presumption.  It  Is  admit- 
ted by  petitioner  in  error  that  she  execated 
no  release  for  it.  The  only  evidence  by 
which  there  Is  any  claim  that  petitioner 
paid  off  any  part  of  that  U«i,  and  is  subro- 
gated to  her  Uen,  or  any  other  equity  Is 
claimed  by  petitioner  to  be  In  tbe  recitals  of 
a  deed  of  trust  from  Timmlns  to  Oenshaw, 
trustee,  of  November  IS,  1006.  which  was 
after  ^nunlns  bad  parted  with  his  title  to 
WItherspoon,  made  for  the  benefit  of  Mrs. 
Sophia  Bodet,  In  which  It  ia  recited,  among 
other  things,  after  deacrlMng  the  land,  to 
further  Identify  the  same  ae  the  property 
"conveyed  by  Mrs.  H.  M.  King  to  B.  L.  Tim- 
mlns •  •  •  and  upon  which  a  .vendor's 
lien  was  retained  In  said  deed,"  etc.  The 
trust  deed  them  contlauea.and  says: 

"That  whereas,  R.  L.  Tlmmtos  and  VfVSi.%  B. 
Timmtos,  the  said  parties  of  the  first  part,  are 
justly  indebted  to  Mrs.  Sophie  Bodet.  party  irf 
the  third  part  herein,  as  evidenced  by  one  cer- 
tato  promissory  note  executed  by  the  said  par- 
ties  of  the  first  part,  and  payable  to  the  order 
of  the  said  party  of  the  third  part,  as  follows, 
to  wit: 

"$3,000      San  Antonio.  Texas,  Nov.  13, 190& 

"One  year  after  date  we,  or  either  of  ns, 
promise  to  pay  to  the  order  of  Mrs.  Sophie 
Bodet.  to  San  Antonio,  Texas,  tbe  sum  of  three 
thousand  dollars,  with  toterest  from  date  at  the 
rate  of  eight  per  centum  per  annnm.  toterest 
payable  semiannually.  In  case  this  note  is  plac- 
ed in  the  hands  of  an  attorney  for  collection 
after  maturity,  or  the  same  Is  collected  through 
the  probate  court,  we  agree  to  pay  the  further 
sum  of  ten  per  centum  of  the  amount  due  for 
attorney's  fees.  The  money  is  borrowed  for  the 
purpose  of  psylng  off  the  balance  of  the  pur- 
chase money  which  the  above-mentioned  ven- 
dor's lien  was  retained  to  secure  and  it  is 
agreed  that  Mrs.  Sophie  Bodet  shall  be  subro- 
gated to  all  tbe  rights  and  privilege  of  said  ven- 
dor's lien." 

The  notes  of  Timmlns  to  Mrs.  King  are 
each  for  the  sum  of  $11,126.91,  dated  Novem- 
1)er  10,  1906,  whereas  tbe  note  In  Timmlns' 
deed  of  trust  to  Crenshaw  trustee,  to  secure 
Mrs.  Eodet,  Is  dated  November  13,  1908,  and 
Is  for  the  sum  of  $3,000.  In  tbe  former  notes 
they  bear  Interest  at  6  per  cent  per  annum, 
and  In  tbe  latter  note  It  bears  8  per  cent. 
Interest  per  annum.  There  Is  nothing  in  that 
deed  of  trust  except  the  reference  to  the  deed 
In  describing  it  by  the  words,  "upon  which  a 
vendor's  lien  was  retained  In  the  deed,"  that 
pretends  subrogation,  other  than  in  this  sub- 
sequentiy  executed  trust  deed  In  the  lan- 
guage Bet  out  That  cannot  bind  defendant 
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In  error  by  any  possible  eztensloii  of  the  doc- 
trine of  aabro^tlon  of  petitioner  to  the 
rights  of  Mrs.  KlDg,  by  presumption  that  the 
¥8,000  was  paid  Mrs.  EUng  on  the  note.  For 
aught  this  record  shows,  Mrs.  King  may  s^ 
hold  that  note,  and  It  would  he  just  as  much 
■  Hen  against  those  other  numerous  lots  sold 
to  TImmlns  as  against  these  two^  and  en- 
forceable against  all,  unless  hamd  hr  the 
statute  of  limltationB. 

There  Is  no  pretense  of  any  foretdoaure  of 
Mrs.  King's  Hen,  whether  as  vendor  or  under 
any  deed  of  trust  or  other  procedure,  but  the 
claim  la  made  under  rights,  secured  under  oth- 
er foreclosares  of  suteeqnent  Uesis  to  which 
neither  Mrs.  King  nor  defendant  were  parties 
or  privy  in  estate,  and  he  cannot  be  bound 
thereby.  A  mere  debtor  cannot  subrogate 
the  stranger  who  lends  money  to  a  Hen  held 
by  a  creditor,  regardless  of  whether  the  cred- 
itor joins  or  whether  the  subsequent  pur- 
diasera  Join.  Mrs.  King  could  not  have  fore- 
closed this  deed  of  trust  given  to  secure  Mrs. 
Bodet  in  that  ^,000  note,  any  more  than 
Mrs.  Bodet  or  her  assignee  could  have  fore- 
closed the  deed  of  trust  given  to  secure  Mrs. 
King,  under  tb« .  language  of  the  deed  of 
trust  attempting  a  subrogation  to  a  note  not 
shown  to  have  any  connection  with  the  note 
held  by  Mrs.  King.  The  notes  are  dlfferait. 
The  deeds  of  trust  are  different,  and  the 
transaction  different  If  paid  M^-  King, 
there  was  no  1^1  or  equitable  subrogation 
made  by  any  party  who  bad  any  right  to  do 
sa  Suppose  petitioner  was  In  possession  of 
lands  upoa  which  Mrs.  King  had  a  lien 
against  Tlmmlns ;  this  would  not  give  btan  the 
right  to  hold  posseasioD  against  defodant,  the 
true  owner,  for  he  bad  no  superior  title  by 
which  to  assert  sach  a  right.  See  Baker  v. 
Oomptm.  52  Tex.  252.  Under  this  authority 
the  vendor  may  recover  the  land  redting 
ownership  of  unpaid  purchase-money  notes, 
but  Cbe  mere  assignee  f^-such  notes  cannot 
do  BO.  Subrogation  can  do  no  more  than  to 
create  Just  such  r^hts  as  were  assigned, 
and  it  is  clear  that  Mrs.  Bodet  herself,  un- 
der the  rl^ts  secured  to  her  the  nmmlns 
note,  described  In  the  drad  of  trust,  could 
not  defend  against  defendant  In  error  In  tres- 
pass to  try  title  under  a  plea  of  "not  guilty." 

[I]  It  cannot  for  a  miHnent  be  held  that  a 
irerson  holding  a  mere  lien  acquires  title 
without  foreclosure.  Buasel  Klrfcbride^  62 
Tex.  457.  To  do  so  would  have  required  the 
making  of  Wltherapoon  and  all  the  parties 
holding  the  numerous  unsold  lots,  set  out  in 
the  deed  from  Mrs.  King  to  Timmlns,  par- 
ties. Williamson  v.  Conner,  92  Tex.  681,  50 
S.  W.  697. 

Timmlns,  after  he  had  parted  with  his  ti- 
tle to  defendant  in  error,  had  no  power  or 
authority  thereafter  to  incumber  it  with  any 
Hen  agatnst  his  vendee.  QtUum  t.  Collier, 
68  Tex.  503. 


While  Timmlns,  as  against  himself,  could 
substitute  a  new  note  and  Hen  to  Mrs.  King, 
and  impress  it  as  a  part  of  the  conalderation 
of  the  purchase,  he  did  not  have  the  power 
to  extend  It  to  the  land  he  had  sold,  without 
the  consent  of  his  vendee,  based  upon  some 
valuable  consideration  to  compel  him  to  bear 
such  imposed  burden.  However,  we  do  not 
think  he  attempted  to  do  so. 

We  have  not  discussed  the  1^1  effect  et 
other  transfers  and  sales  bearing  on  p^tion- 
er's  dalm  of  subrogation,  because,  from  what 
we  have  said,  he  was  In  no  position  to  assert 
such  a  claim.  But  we  have  determined  also 
that  the  alleged  Ueo  or  right  of  subrogation 
has  not  extended  to  or  passed  to  him  by  the 
mnnhnents  of  title  shown. 

From  the  view  we  take  of  this  case,  there 
is  neither  pleading  nor  proof  that  establishes 
any  right  In  petitioner  of  subrogation,  and 
no  good  purpose  would  be  accomplished  by 
reversing  the  Judgment  and  remanding  for 
another  trial.  We  therefore  set  aside  our 
previous  Judgment  in  reversing  and  render- 
ing, and  recall  our  original  oi>lnion,  file  this 
in  Hen  theiW,  and  grant  defendant  In  am 
a  rehearing.  TTptm  reconsideration  of  flie 
whole  case  we  find  no  merit  In  any  error  as- 
signed, and  we  affirm  tbe  Jndsmeot  flie 
trial  court. 


SMITH  et  al.  V.  WOMACK  at  al.  (No.  63S4.) 

(Court  of  Civil  Appeals  of  Texas.  Anatin. 
April  6,  1921.    Rehearing  Denied 
Jnae  S,  1921.) 

I.  Mlaas  aed  minerals  «=373— on  nd  gaa 
lease  eoaveys  Interest  le  the  (and. 
An  on  and  gas  lease  giving  the  lessee  pow- 
er to  take  and  remove' oil  and  like  minerals 

ccmveys  an  interest  In  the  land. 

3.  Exeoaters  and  admlilstrafors  4=»IS0— Ex- 
eoutora  not  avtliorl2ed  to  flraat  oU  and  las 

lease. 

Where  a  will  gave  power  to  ezecatora  and 
execntrizes  to  do  and  perform  anything  In  and 
about  tbe  management  and  control  and  dispo- 
sition of  the  estate,  and  to  carry  the  provisions 
of  the  will  Into  ez«CQtion,  but  there  were  no 
express  terms  aothorixlng  sale  of  mineral 
rights,  the  execatora,  etc.,  have  no  antbwity  to 
grant  an  oO  and  gas  lease. 

3.  Mines  and  minerals  «=>7<^Where  tHlt  ts 
be  conveyed  wosld  be  doabtfil,  specifio  per- 
formance of  contract  to  parebase  oH  and  gis 

lease  will  Dot  be  granted. 
Whera  the  title  tendered  by  execatora  con- 
tracting to  grant  an  oil  and  gas  lease  on  tbe 
lands  of  the  testatrix  was  at  best  so  doubtful 
that  it  was  not  a  merchantable  title,  the  pur- 
chaser is  entided  to  refnse  and  performance 
will  not  be  enforced. 
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Appeal  from  District  Court.  WiniamBon 
County;  Ireland  Orares,  Judge. 

Action  by  George  W.  Smith  and  others 
aenlDst  Frank  B.  Womack  and  others.  From 
a  judgmrat  for  defendanti,  plaintlffB  aiveal. 
Affinned. 

W.  H.  Nnnn  and  P.  D.  Love,  both  of 
Georgetown,  for  appellants. 

Crifcs,  lAwhon'ft  McNalr,  of  Taylor,  for  ap- 
pelleea. 

KBT,  OL  J.  The  foUowtng  statement  Is' 
ecqpied  from  the  brief  of  appellants: 

,  "The  appellants,  all  of  the  derUeeB  ander  the 
vill,  Mary  Shelby  Smith,  deceased,  Baed  th« 
appeDees,  Frank  B.  Womack,  and  the  First 
National  Bank  of  ^l^lor,  Tex.,  in  the  district 
court  of  'WiUiamsoii  connty,  Tex.,  for  the  sum 
of  $1,6001  and  for  cause  of  action  allege: 
That  George  W.  Smith,  acting  for  himself  and 
the  other  plaintiffs,  and  the  defendant  Frank  R. 
Womack,  entered  into  a  certain  contract  in 
writing,  under  the  terms  of  which  Frank  R. 
Womack  deposited  In  the  said  First  National 
Bank  of  Taylor,  Tex.,  the  sum  of  $1,SOO,  with 
Instractfons  to  the  said  bank  that  the  said 
money  should  b«  turned  over  and  delivered 
to  the  said  George  W.  &nitb  in  the  event  that 
the  said  George  W.  Smith  procured  to  be  ac- 
knowledged by  himself,  Fannie  Smith,  William 
Wayne  Smith,  Blanch  Smith  and  Murry  Smith, 
a  certain  oil  lease,  in  the  capacity  shown  by  the 
said  oil  lease,  and  caused  same  to  be  delivered 
to  the  said  Frank  R.  Womack  within  10  days 
from  said  date.  The  said  oil  lease,  having 
heretofore  been  prepared,  the  form,  terms  and 
conditions  agreed  upon. 

"ThMt  th«  plaintiffs  eomidled  irfth  an  of  the 
terms  and  eraiditions  of  the  said  eontraet,  and 
caused  tiie  said  oil  lease  to  be  duly  acknowledg- 
ed and  delivered  within  said  ten  days;  but 
that  the  defendants  then  and  there  refused  to 
tnm  over  and  deUver  the  aaU  11.600  to  the 
plaintiff  B. 

"The  defendant  hank  answered,  alleging  that 
it  held  the  $1,500  in  escrow,  and  tbat  it  stood 
ready  and  willing  to  pay  the  same  to  the 
party  entitled  thereto,  and  prayed  for  Judgment 
of  tihe  court  directing  to  whom  it  should  pay 
same. 

*"rbe  defendant  Frank  R.  Womack  answered 
that  at  the  time  the  making  of  the  said  con- 
tract the  plaintiff  George  W.  Smith  represented 
that  he,  together  with  the  other  proposed  mak- 
ers of  the  lease  contract,  as  the  executors  of 
the  will  of  Mary  Shelby  Smith,  deceased,  had 
the  power  to  make  the  said  lease  contract; 
and  that  the  defendant  Womack  relied  upon 
the  said  representations  so  made;  that  the 
said  George  W.  Smith  and  the  other  executors 
of  the  said  wHl  did  not  in  fact  have  the  power 
to  make  the  said  oil  lease  contract  under  the 
terms  of  the  said  wHI;  and  that  the  said  de- 
fendant did  not  learn  of  the  said  want  of  power 
tni  after  the  making  of  the  first  named  con- 
tract; that  a  copy  of  the  said  will  is  attached 
to  the  said  answer. 

'^The  following  agreement  was  made  in  open 
court,  on  the  trial  of  the  said  cause,  to  wit: 
It  is  agreed  by  both  parties  that  the  contracts 
were  hi  fact  drawn  as  alleged,  and  that  copies 


of  them  were  left  In  the  possession  of  the 
law  firm  of  Critz,  Lawhon  ft  McNair;  that 
within  10  days  from  the  execution  of  the  mu- 
tual contract,  the  plaintiff  George  W.  Smith 
turned  over  to  the  said  law  firm  of  Critz,  Law- 
hon ft  McNair,  which  was  acting  for  the  defend* 
ant  Frank  R.  Womack,  a  certified  copy  of  the 
wHI  and  of  the  probate  of  the  will  of  his  de- 
ceased wife;  that  within  10  days  of  the  execu- 
tfon  of  tiie  mntnal  contract  the  plaintiff  George 
W.  Smith  tendered  to  the  defendant  Frank  R. 
Womack  the  oil  lease  contract,  and  that  It  was 
executed  In  the  manner  required  by  both  the 
mutual  contract  and  the  oU  lease  contract 
It  is  further  agreed  by  the  parties  that  no  ob- 
jection at  this  time,  or  any  other  time,  was 
nrgfld  to  the  title  of  the  plaintiffs  in  the  prop- 
erty, except  the  objection  of  the  want  of  power 
or  authori^  in  the  plaintifls  to  make  the  lease 
contract.'  It  appeared  from  the  proof  that 
the  looperty  corend  by  the  oU  lease  was  the 
Beparate  property  of  Mary  Shelby  Smith,  de- 
ceased, and  is  covered  by  her  wiU. 

**The  case  was  tried  Iwfore  the  court  wlth- 
ont  a  Jury,  and  judgment  was  rendered  fbr  the 
defendants,  from  whidi  tiie  idalntifl  in  due  tioie 
appealed  to  this  court. 

"The  only  issue  made  upon  the  trial  of  the 
case  was  whether  the  executors  under  the  will 
of  Mary  Shelby  Smith,  deceased,  had  the  power 
to  make  the  oil  lease;  it  being  contended  by 
appdlees  tbat  the  will  itself  denied  such  pow- 
er." 

Appellees  conoede  the  correctneas  of  that 
statement,  with  the  following  additions  there- 
to; Appellee  Frank  B.  Womack  denied  that 
the  will  of  Mary  Shelby  Smith,  through 
which  the  plaintiffs  derived  title,  conferred 
upon  the  executors  or  trustees  the  power  to 
sell  the  land,  or  execute  the  contract  refer> 
red  to  in  the  plaintiffs'  petition.  That  de> 
fendant  also  averred  in  bis  answer  that  be 
was  Induced  to  enter  Into  the  contract  re- 
ferred to  by  the  representations  of  the  plain- 
tiff George  W.  Smith  that  he  and  the  other 
parties  plalntltt  had  the  power  and  authority 
to  grant,  convey,  and  deliver  to  said  defend- 
ant the  contract  in  question,  and  to  convey 
the  mineral,  oil,  and  gas  rights  In  aud  under 
the  land  described  in  said  lease  contract,  and 
that  such  power  and  authority  was  derived 
from  and  given  by  the  will  of  Mary  Shelby 
Smith ;  which  representation  dlafaidant 
Womack  alleged  was  not  true  but,  on  the 
contrary,  the  wUl  denied  to  the  jdalutlfts  any 
such  power  to  arnn^.  Wunaek  also  pleaded, 
in  substance  that  it  was  the  duty  of  the 
plainttflS  to  fumlah  a  good  marketable  title, 
and  tbat  the  title  famished  was  d^ective, 
doubtful,  and  hazardous,  and  therefore  the 
court  was  justified  In  not  rendering  judgment 
for  the  plalntlga. 

There  was  a  nonjury  trial,  which  resulted 
in  a  rradict  and  Judgment  for  the  defted- 
ants;  and  the  plaintiffs  have  ai>pealed. 

In  the  court  below  and  in  this  court,  the 
defeiulant  bank  was  and  is  in  the  attitude  of 
a  stakeholder,  and  Is  willing  to  abide'  the 
Judgment  of  the  court,  and  pay  the  money  to 
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wbldterar  party  It  may  be  adjudged  to  be- 
long, bnt  aska  Out  It  be  reUered  of  all  costs. 

The  teba  court  filed  the  following  findings 
of  fact,  whldb  are  conceded  to  be  correct: 

"(1)  I  find  that  on  June  19, 1819,  the  plaintiff 
Oeo.  W.  Smith,  as  first  party,  and  defendant 
Frank  B.  Womack,  ai  Becond  party,  executed 
the  instrument  referred  to  in  the  pleadings  as 
the  mutual  contract,  a  copy  of  which  is  attadied 
to  the  plaintiffs'  first  amended  original  iKtition 
and  marked  'Exhibit  B,' 

I  find  that  on  the  same  date,  namely, 
June  19.  1919,  Oeo.  W.  Smith  and  Frank  B. 
Womack  BigDed  the  oil  lease  contract,  a  copy 
of  which  is  attached  to  said  amended  petition, 
marked  'Exhibit  A.'  That  at  the  same  time  as 
stated  in  the  so-called  'mutual  contract,'  de- 
fendant Womack  deposited  ■with  defendant  bank 
the  sam  of  $1,500.  to  he  lield  by  the  bank  in 
accordance  with  the  terms  vt  said  'mutual  con- 
tract.' 

"That  the  ofl  lease  contract  (Exhibit  A), 
bearing  Womack's  aignature,  was  retained  by 
Messrs.  Critt,  Lawhon  &  SfcNsir,  defendsnt 
Womack's  attorneys,  with  the  understanding 
that  Oeo.  W.  Smith  was  to  procure  the  eigna- 
tures  thereto  of  the  plaintiffs,  Murry  Smith, 
Wmiam  Wayne  Smith.  Blanch  Smith,  and  Fan- 
nie &nith,  which  was  afterwards  done. 

**(B)  It  ms  also  understood  and  agreed  by 
Geo.  W.  Smith  and  Womack,  at  the  time  Worn- 
adc  signed  said  instruments,  that  Geo.  W. 
Smith  was  to  fnmisb  to  Womack's  attorn^s, 
within  the  10  days*  period  referred  to  in  the 
mutual  contract,  certified  copies  of  the  probate 
proceedings,  showing  the  probate  of  the  last 
will  of  Mary  Shelby  Smith,  the  deceased  wife 
of  Geo.  W.  Smith,  who  was  the  owner.  In  her 
separate  right,  of  the  property  referred  to  in 
the  oil  lease  contract. 

"(4)  At  the  time  of  the  execution  of  the 
■mutual  contract,'  Oeo.  W.  Smith  represented  to 
Womack  that  under  the  terms  of  his  wife's 
will,  be  and  the  others  who  subsequentiy  sign- 
ed the  oil  lease  contract  had  authorl^  to  exe- 
cute the  same;  and  it  was  understood  at  that 
time  that  unless  thereby  Womack  could  acquire 
valid  title  to  that  which  the  oil  lease  contract 
purported  to  convey,  Womack  was  not  to  be 
required  to  go  forward  with  the  contract. 

"(5)  Within  the  10  days  referred  to,  Smith 
furnished  certified  copy  of  the  probate  pro- 
ceedings and  Womack's  attorneys  (also  within 
said  period),  after  examining  said  papers,  in- 
formed Geo.  W.  Smith  that  in  their  opinion 
those  who  were  signatories  to  the  oil  lease  con- 
tract as  grantors  liad  no  authority  under  the 
will  to  execute  such  instrument,  and  that 
Womack  would  therefore  refuse  to  go  forward 
with  the  contract. 

"(6)  Item  third  of  Mary  Shelby  Smith's  will 
reads  as  follows:  1  hereby  nominate,  consti- 
tute and  appoint  my  husband,  George  W.  Smith, 
and  my  siater-in-taw,  Fannie  Smith,  my  sons, 
William  Wayne  Smith,  Marry  Smith,  and 
Geo^  Bail  Shnith,  and  my  daughters,  Bhuich 
Smith  and  May  Dee  Ssaith,  the  independent 
executors  and  executrices  and  trustees  to  csrry 
out  this  my  will,  and  no  bond  or  other  security 
Is  to  be  required  of  Uiem  or  either  of  them, 
and  X  hereby  confer  upon  them  full  power  and 
authority  to  carry  into  execution  all  the  terms, 
conditions  and  pTOTisions  In  this  wiU  contained.* 


**(7)  Item  eleventh  reads  In  part  as  follows: 
'It  is  my  will  that  the  exeoutora,  executrices 
and  trustees  heretofore  named  who  have  ar- 
rived at  the  age  of  twenty-one  years  ot  my 
death  may  qualify  as  such  by  talcing  and  snb- 
Bcriblng  the  oath  required  by  law  of  executors; 
and  each  of  my  children  under  the  age  of  twen- 
ty-one yeara  at  my  death  may  upon  arriefng 
at  that  age  likewise  qualify  by  taking  such 
oath.' 

"(8)  Item  twelfth  provldea.  substantially  in 
the  language  of  the  statute  authorizing  the  ad- 
ministration of  an  estate  by  an  independent 
executor,  that  the  courts  shall  have  no  jnrta- 
dicdon  other  than  to  admit  the  will  to  probate 
and  permit  the  returning  of  an  inventory,  etc; 
and  said  item  reads  further  as  follows:  'And 
I  hereby  confer  full  and  ample  authority  and 
power  upon  such  of  my  execufors  and  execu- 
trices as  may  qualify  to  do  and  perform  any 
end  everything  in  and  about  the  management, 
control  and  disposition  of  my  estate  and  to 
carry  the  provisions  of  this  will  into  execution.' 

"(9)  Item  fourth  Is  as  follows:  'I  herein 
wHl,  bequeath  and  devise  to  my.  said  executors 
and  executrices  and  trustees  dl  my  property 
and  estate,  real,  personal  and  mixed,  of  which 
I  may  die  seized  and  possessed,  or  to  which  I 
niay  be  entitled  by  inheritance,  bequest  and  de- 
vise, or  otherwise,  to  hold,  manage,  and  control 
the  same  as  hereinafter  provided.* 

"(U>)  Item  fifth  reads  in  pErt  aa  f<^ows: 
It  Is  my  will  and  I  so  dirert  tiiat  my  Said 
executors  and  executrices  and  trustees  shsll 
keep,  hold  and  control  the  corpus  of  my  estate, 
to  lease  and  rent  the  same  in  the  best  possibls 
manner  to  secure  the  largest  income  or  revenne 
compatible  to  the  interest  ot  my  estate,  and 
the  income  or  earning  of  my  estate,  including 
any  life  insurance  of  which  I  am  the  beneficiary, 
shall  be  divided  into  eight  equal  parte.*  The 
will  further  provides  that  two  of  the  eight 
shares  of  the  annual  Income  shsll  be  paid 
over  to  Geo.  W.  Smith,  and  one  share  to  eadi 
of  the  other  persons  named  as  executors,  exec- 
utrices and  trustees.  It  further  provides  that 
upon  each  child's  reaching  the  age  of  30  years 
one-eighth  of  the  corpus  of  the  estate  ahaU  be 
delivered  to  such  child,  subject,  however,  to 
an  attempted  restraint  upon  alienation'  until 
such  beneficiary  shall  have  reached  the  age  of 
40  years.  Other  provisions  of  item  fifth  direct 
more  specifically  the  manner  In  which  the  shares 
of  the  revenues  given  to  the  children  ahall  be 
applied  and  handled  during  their  minority,  etc. 

"(11)  Item  seventh  provides  that  the  one- 
eighth  of  the  corpus  of  the  estate  bequeathed 
to  Fannie  Smith  (sister-in-law  to  testatrix) 
may,  at  her  option,  be  set  apart  to  her  at  any 
time  after  the  death  of  testatrix,  to  be  used 
and  bold  by  her  for  her  life  with  full  power  to 
sell  and  convey  the  same  or  any  part  thereof 
and  at  her  death  any  undisposed  part  thereof 
to  revert  to  the  estate  and  be  ^vided  equally 
among  the  eliildren  ot  testatrix  or  their  de- 
scendants. 

"(12)  SubstanUally  the  same  character  of 

provision  is  contained  in  item  eighth  with  re- 
spect to  the  two-eighths  share  of  the  corpus 
of  the  estate,  the  income  from  which  Is  given  to 
Geo.  W.  Smith  for  his  life,  except  that  he  is 
not  given  power  to  dispose  of  the  corpus  of 
Budi  two-eighths  interest 
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«*(18)  At  th*  tbM  of  tbt  enntlon  of  the  oU 
lease  contract,  Geo.  W.  &iiitb,  the  father.  Fan- 
nie Soaith,  the  nster-in-law,  and  Marry  Smith, 
William  Wayne  Smith  and  Blanch  Smith,  three 
of  the  children,  had  qualified  aa  Independent 
executors  of  the  will,  and  each  of  them  exe- 
cuted the  contract  In  such  capacity  as  well  as 
iodiTidually.  The  other  two  children,  George 
Earle  Smith  and  Uay  Dee  Smith,  beins  minors, 
had  not  qualified  as  executors,  and  ^  not 
join  in  the  execution  of  the  contract 

"(14)  The  testatrix,  Mary  Shelby  Smith,  Aed 
prior  to  January  14.  1918,  and  her  will  was 
filed  for  probata  on  that  date. 

"(10)  It  was  not  ahown  or  contended  that 
the  oU  lease  contract  was  executed  for  the  pur- 
pose of  raising  money  to  pay  debts  oi  the  «s- 
tate  of  Mary  Shelby  Smith." 

The  written  Instrument  denominated  a 
'Hease  contract."  wbtch  waa  tendered  by  the 
plaintiffs  as  a  compliance  npon  their  part 
with  the  CMitract  aaed  on  among  other  things, 
containa  the  following  provisions: 

"Enow  all  men  by  these  presents:  That  we, 
George  W.  Smith,  Fannie  Smith,  William 
Wayne  Smith,  Blanche  Smith  and  Murrey  B. 
Smith,  for  ourselres  individually,  and  as  Inde- 
pendent execntors  of  tfaa  estate  of  Mary  Shelby 
Smith,  deceased,  late  of  Jefferson  county,  Tex- 
as, have  and  do  hereby  lease  onto  F.  R.  Wom- 
ack,  of  the  county  of  Williamson  anu  State  of 
Taxaa^  hia  heirs  and  assigns,  tha  tract  of  land 
herein  described  for  the  purpose  of  exploitinK 
the  same  for  the  extraction  of  minerals  there- 
from; and  we  do  hereby  also  grant  and  convey 
unto  the  said  F.  B.  Womack  all  of  the  oil, 
gas  and  other  minerals  in  and  under  said  land, 
as  also  the  exclusive  right  of  drilling  and  op- 
erating UiereoB  for  oil  or  gas,  together  with  a 
riglit  of  way  for  and  a  right  to  lay  pipe  lines 
to  cosTcy  water,  steam,  oil  and  gaa,  and  a 
right  to  have  and  naa  saffldant  mtar,  oU  and 
gas  from  the  premises  to  drill  and  operate  any 
weUa  that  he  may  bore  or  drill  thereon;  and 
for  such  other  privileges  aa  are  reasonably 
requisite  for  the  conduct  of  said  operations; 
and  a  right  to  remove  at  any  time  from  said 
premises  any  and  all  property  which  may  have 
been  placed  thereon  by  the  said  F.  B.  Womack, 
tSm  balra  or  asaigns." 


Ura.  Smltb  added  a  oodidl  to  bar  win, 
which  reads  as  foUowa: 

"Wbereaa,  I,  Maty  Shelby  Smith,  of  the  coun- 
ty of  Jefferson  and  atate  of  Texas,  have  here- 
tofore made  my  last  will  and  testament  bearing 
data  the  «th  day  of  May,  A.  D.  1916:  Now, 
I  do  by  thla  Instnunent,  which  I  henby  declare 
to  be  a  codicil  to  my  will,  further  ^rect  my 
executors,  executrices  and  trustees  to  exer- 
cise all  elforts  to  pay  such  debts  as  my  estate 
should  owe  at  the  time  of  my  decease,  out  of 
the  rents  and  revenues  of  my  estate,  so  as  to 
keep  my  estate,  or  as  much  aa  thereof  is  pos- 
•ihte,  Intact  for  the  trust  estate  heretofore  cre- 
ated tn  the  original  will;  and  to  that  end  my 
Mid  execotora,  executrices  and  tmsteaa  shall 
aaa  the  groaa  income  in  the  payment  of  aatd 
debt!  IS  well  as  in  tha  payment  of  tha  taxes 
and  othttT  necessary  expenses  of  the  estate,  in- 
eludbg  tha  premium  on  my  insurance  policy." 
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Opinion. 

As  contusions  of  law,  the  trial  court  held: 

(1)  That  the  Instrument  designated  as  the 
"oU  lease  contract,"  wherein  the  grantors 
purported  to  "grant  and  convey  unto  the  said 
F.  R.  Womack  all  of  the  oil,  gas,  and  other 
minerals  In  and  under  said  land,"  was  an 
att^pted  conveyance  of  a  part  of  the  land. 

(2)  That  as  It  was  not  shown  that  any 
debts  existed  against  the  estate,  It  was  not 
made  to  appear  that  the  executors  bad  pow- 
er and  authority  to  convey  any  part  of  the 
real  estate 

(3)  That  even  If  the  will  could  he  con- 
strued as  conferring  such  power  to  convey, 
yet  such  authority  was  of  so  doubtful  a  char- 
acter that,  in  the  absence  of  a  prior  judicial 
construction  to  that  effect,  the  defendant  was 
justified  in  rejecting  tbe  title  on  acGonnt  <tf 
such  uncertainty. 

[1]  The  first  conclusion  of  the  trial  court, 
to  the  effect  that  the  Instrument  referred  to 
purported  to  convey  an  Interest  In  and  part  of 
the  laud  itself,  is  now  well  settled  In  tliia  state: 
See  Texas  Company  v.  Daugherty,  107  Tex. 
226,  176  S.  W.  717,  L.  R.  A.  1917F,  989,  decided 
by  our  Supreme  Court,  and  other  authorities 
referred  to  by  Chief  Justice  Phillips  In  the 
able  opinion  prepared  by  him  in  that  case. 

IZ,  3]  It  is  quite  clear  that  the  will  does 
not,  in  express  terms,  confer  upon  the  ex- 
ecutors the  power  to  sell,  unless  it  be  that 
such  power  Is 'conferred  by  that  prorlslon 
which  reads: 

"And  I  hereby  confer  foil  and  ample  author- 
ity and  power  upon  such  of  ny  execntors  and 

executrices  as  may  be  Quidified  to  do  and  per- 
form any  and  everything  in  and  about  the  man- 
agement, control,  and  .^sposition  of  my  estate, 
and  to  carry  the  provisions  of  this  will  into 
execution." 


Of  course,  the  words  "management  and 
control"  cannot  be  construed  as  conferring 
power  of  sale,  while  in  certain  circumstances 
the  word  "disposition"  may  be  given  that 
meaning.  However,  when  all  the  terms  of 
the  will  are  taken  into  coDBlderation,  and 
especially  those  wblch  direct  that  the  corpus 
of  the  estate  shall  be  preserved  intact,  we 
do  not  believe  the  word  "disposition"  In  this 
will  was  intended  to  confer  the  power  of 
sale.  But  if  mistaken  in  that  respect,  we 
agree  with  the  trial  judge  In  hlb  last  conclu- 
sion of  law,  to  the  effect  that  the  construc- 
tion of  the  will  is  so  doubtful  as  that  the 
title  which  was  tendered  by  tbe  plaintiffs 
was  not  a  merchantable  title,  and  for  that 
reason  the  defendant  had  the  ri^ht  to  refuse 
to  accept  it;  and  that  the  trial  Judge  did  not 
err  in  r«iderlng  judgment  against  the  plain- 
tiffs. ROOS  T.  Thigpen,  140  S.  W.  1180; 
Clegg  V.  Bramian,  190  S.  W.  812. 

No  reversible  error  has  been  shown,  and 
the  judgment  Is  affirmed. 
Affirmed. 
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BAKER  T.  HODGES.    (Ne.  «l>8.) 

(Oovrt  of  OMI  Appeals  of  Texas.  Beaanumt 

May  2S,  1921.) 

1.  RailroaCh  •s»307(4)~F)aaman  only  reqnlr- 
6d  at  unusually  dangerous  crossings. 

A  railway  company's  daty  to  keep  a  flag- 
man at  a  public  highway  crossing  only  arises 
where  the  crossing  can  be  said  to  be  attended 
with  extra  haxard  or  onasual  danger,  which 
depends  upon  the  extent  of  the  use  of  the 
crossing  and  'the  surrounding  circumstances. 

2.  Railroads  «=s>350(5)— NsflligeMt  ia  main- 
taining flagman  qnestlon  of  fact. 

If  a  highway  crossing  over  a  railroad  is 
naed  extensively  and'fregnently  by  the  public, 
and  traina  are  operated  over  it  at  frequent  In- 
tervale, and  there  are  obstructions  materially 
obstructing  the  view  of  approaching  traina,  it 
is  a  question  for  the  jury,  or  for  tiu  court  sit- 
ting  withont  a  Jury,  whether  the  failore  to 
have  a  flagman  at  the  crossing  constitutes  a 
failure  to  use  such  care  as  an  ordinarily  pru- 
dent person  would  use  under  tike  same  or  aim- 
ilar  drcmnstances. 

S.  Rallroada  «s>308— Violation  vf  ordlunoe 
requiilng  flagman  negllgsnoob 
Where  a  Talid  dty  ordnance  requires  a 
flagman  at  a  railroad  crosaiiv,  it  Is  negligence 
aa  a  matter  of  law  on  the  part  of  the  railroad 
company  to  fail  to  comply  with  Sttdi  ordinance, 
and  if  such  failure  ia  the  prozhnate  cause  of 
an  injury  to  one  using  the  croaiing,  the  railroad 
comi>any  is  liable. 

4.  Railrouia  «s>350(5)— Negltgenoe  of  oon- 
doetor  failing  to  station  flagman  at  wosslng 
bald  qnaatiOB  of  faoL 

When  the  conductor  of  a  fireight  train, 
standing  on  a  passing  track  for  the  purpose 

of  allowing  a  passenger  train  to  pass,  knew 
that  the  passenger  train  was  soon  to  arrive, 
and  tbat  the  view  of  persons  using  the  cross- 
ing would  be  greatly  obstructed  by  the  pres- 
ence of  the  freight  train,  and  that  a  switch  en- 
gine near  by,  puffing  and  making  a  noise,  pos- 
sibly prevented  persons  from  hearing  the  ap- 
proach of  the  train,  and  that  the  fre^t  train 
left  only  a  narrow  passage  over  the  tra^  and 
that  the  crossing  was  extensively  used,  it  was 
a  question  of  fact  for  the  trial  court  sitting 
as  a  jury  whether  he  acted  aa  an  ordinarily 
prudent  person  in  failing  to  place  some  mem- 
ber of  the  crew  at  the  crossing  as  a  flagman 
until  the  passenger  train  had  passed. 

5.  Railroads  «=»337(l)— Fallnra  to  have  flag- 
man at  obstrvctod  orosslng  bald  proximate 
cause  of  Injury. 

The  failure  of  the  conductor  of  a  freight 
train  waiting  on  a  passing  track  at  a  highway 
crossing  for  a  passenger  train  to  pass  to  sta- 
tion a  member  of  the  crew  at  the  crossing  as  a 
flagman  was  the  proximate  cause  of  an  injury 
to  one  struck  by  the  train,  though  other  persons 
attempted  to  warn  him  of  the  approach  of  the 
train,  and  he  f^ed  to  heed  the  warning,  where 
it  n^Mared  tbat  be  did  not  hear  their  wamr 
Ings  or  see  their  signals. 


ft.  Rallrnads  «»3I6(4)— BpMd  trdlniM 
naterini  whore  npeod  wns  negHfent 

Whether  an  ordinance  limiting  the  Q>eed  of 
trains  to  10  miles  an  hour  applied  to  the  re- 
ceiver of  a  railway  was  immaterial,  where  the 
trial  Judge  found  as  a  fact  that  the  receiver 
was  negligent  in  operating  the  train  at  the 
rate  of  speed  at  which  it  was  operated  over  a 
crossing,  and  such  finding  waa  supported  by 
the  evidraee. 

7.  Railroads  «=>350( 1 1)— Negligent  apeod  hsld 
question  of  faoL 

Whether  the  operation  of  a  train  at  a  speed 
of  2S  miles  an  hour  over  the  principal  cross- 
ing in  a  city  or  town  of  1,200  to.  1,400  inhab- 
itants, which  was  near  the  depot  and  station 
and  was  obstructed  by  a  long  freight  train, 
cut  in  the  middle  of  the  atreet  and  lea^ng  a 
paaaago  of  oidy  16  feet  f or  tlie  use  of  the  piib- 
Uc,  was  negllgoDce,  waa  m  qneetim  of  fact  for 
tba  trial  court  aitttng  without  a  jurr. 

8.  Appeal  and  error  <ss>742(l)— Statomoat  ««- 
dor  asaigomeat  as  to  otvtrlhntory  noffligeBM 
shonid  be  fnii  and  fair. 

'Dnder  rule  SI  for  Courta  of  dvil  Appeals, 
an  assignment  of  error,  complaining  of  a  find- 
ing that  i>laintiff  was  not  guilty  of  contribu- 
tory negligence,  should  be  supported  by  a  foil 
and  fair  statement  of  all  the  evidence  in  the 
record  bearing  upon  the  question  of  contribo- 
tory  negligence. 

9.  Danaiea  «»i80(a)— VartMot  nf  93^500  fM> 
Injuries  to  shonldar  nnd  other  InJurlea  net  ex- 

oesslvsu 

Where  a  farmer,  42  years  old,  also  own- 
ing and  operating  a  cotton  gin,  and  in  robust 
health,  was  confined  in  the  hospital  for  12 
days  and  to  his  house  for  about  6  weeks  as  the 
result  of  an  injury,  and  2  yeara  after  the  ac- 
cident his  shoulder  was  stHl  so  badly  injured 
that  he  could  not  raise  bis  arm  above  biff' head 
or  chop  witli  an  aze  or  use  a  boo,  and  he  had 
Buffer^  a  great  deal  of  physical  pain,  and  his 
physical  capacity  for  work  was  reduced  ftlDy 
two-thirds,  an  award  of  93,500  aa  damages 
was  not  exeesstre. 

10.  Damages  «s362(2)--Only  ordtnaiy  earn  re- 
quired In  treatment  of  Injuries. 

An  injured  person  ia  only  required  to  uae 
ordinary  care  and  pmdence  in  the  treatment 
of  his  injuries. 

Appeal  from  District  Court,  Bobertson 
CJounty ;  John  Watson,  Judge. 

Action  by  A.  J.  Hodges  against  James  A. 
Baker,  receiver  of  the  International  ft  Great 
Northern  Kallway  Oixnpany.  Vrom  a  Judg- 
moit  for  plaintiff,  defendant  a^iesln.  Af- 
firmed. 

H.  A.  Bush  and  J.  L.  Goodman,  both  of 
Franklin,  and  ^ideraoD  ft  Banaon*  oC  Bxy^ 
an,  for  aiqpellant. 

J.  C.  Scott,  of  Corpus  ChrisU.  K.  W.  Oil- 
more,  of  Houston,  and  Perry  St  Woods,  at 
Franklin,  for  appolle& 

HXGHTOWBR,  O.  J.  TbSB  suit  wtt  filed 

tgr  tiie  appellee,  Hodges,  as  platattUF  bdow, 
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against  flu  appeliant,  James  A.  Baker,  in 
Us  capadty  as  receiver  of  the  International 
&  Great  Northern  Railway  Company,  tot  tiie 
recovery  of  damages  because  of  personal  in- 
juries allied  to  have  been  sustained  by  ap- 
pellee, and  also  for  damages  to  his  automo- 
bile^ The  accident  occurred  in  tbe  town  of 
FrankUn,  Bobertson  county,  about  sundown 
on  the  28tb  day  of  November,  1917.  while 
die  appellee  was  driving  his  automobile  along 
one  of  tike  principal  gtveeta  ot  tbafc  town* 
and  where  the  same  Is  crossed  by  the  rail- 
way track. 

It  was  alleged  by  appdlee  that  his  view  of 
the  track  npon  whidi  the  approaching  train 
was  traveling  was  obstmcted  by  a  freight 
train,  whldi  had  been  placed  npon  a  side 
track  near  and  parallel  to  the  main  track, 
and  that  the  freight  train  was  then  cut  so 
as  to  leave  the  crossing  open  for  passage,  etcs. 
FlaintUr  then  alleged  that  there  was  no  flag- 
man at  this  crossing,  and  that  the  train,  at 
the  time  ot  the  acddent,  was  running  at  a 
dangerous  and  excessive  rate  of  speed,  and 
those  In  charge  of  the  train  gave  no 
warning  of  Its  approach  to  tlie  crossing.  The 
spedflc  groonds  of  negligence  alleged  were 

(1)  ttiat  appelant  failed  to  liave  stationed  at 
said  crossing  where  said  ft^tflit  train  had 
been  cut  a  flagman  or  some  other  employe, 
who  could  and  should  have  warned  appellee 
and  other  persons  about  to  cross  said  railway 
track  of  the  aproach  of  said  passenger  train ; 

(2)  that  appellee  was  guilty  of  negligence  In 
placing  said  freight  train  and  box  cars  on 
said  idds  tradk  in  such  jKwition  that  they  ob- 
stmcted  the  view  of  the  crossing  and  the 
main  line  thereabout,  so  that  appose  and 
any  person  approadilnK  said  crossing  from 
the  soDtb  of  the  trade  could  not  see  the  ap- 
proach of  the  passenger  train  which  collided 
with  appellee's  automobile,  until  they  had 
passed  said  frei^t  train  and  box  cars  so 
placed  oa  said  side  track;  (3)  that  the  serv- 
ant)) and'  emidoyfis  of  appellant,  in  charge  of 
the  puaenger  train,  failed  to  give  warning  of 
the  wproach  there<tf,  by  sounding  any  mm- 
Ing  and  by  falling  to  ring  the  bell  of  tlie  lo- 
cmnotlve  on  the  engine,  as  it  approached  said 
crossing  In  the  corporate  limits  of  the  towTi 
of  rranklin.  In  violation  of  a  duty  which  ap- 
pellant  owed  to  appellee  and  others  who 
might  be  about  to  cross  said  track,  and  that 
such  ftllure  was  in  direct  vlolatl(»i  of  an 
ordinance  of  the  town  of  Franldin,  and  also 
In  violation  of  the  statute  of  this  state,  whidi 
required  that  the  bell  on  said  locomotive 
should  be  rung  at  a  distance  of  at  least  80 
rods  from  said  crossing,  and  should  be  kept 
ringing  until  said  crossing  bad  been  passed; 
(4)  that  tbe  servants  and  employes  of  apa>el- 
lant.  In  charge  of  said  passenger  train,  were 
at  the  time  of  said  collision  operating  and 
running  the  same  at  a  rate  of  apivoxlmately 
25  ailes  per  hour,  which  rate  of  speed  at 
■aid  time  and  place  and  in  proximity  to  said 
■treet  eroesing  was  reckless  and  dahgenms. 


and  was,  besides,  in  direct  violation  of  an 
ordinance  of  said  town,  which  limited  the 
rate  of  speed  of  trains  t»  10  mUee  per  hour. 

Appellant  answered  by  general  donurrer 
and  8i)ecial  exceptions  unnecessary  to  men- 
tion, and  thea  specially  alleged  that  ai^l- 
lee's  injuries  were  the  result  solely  and  prox- 
imately of  Us  own  contributory  negligence, 
in  tiie  fi^owing  reqKcts:  (1)  Because  be  fail- 
ed to  note  tlie  approacb  of  the  train,  the 
warning  of  whldi  was  given  by  the  flash  of 
the  headlight,  by  the  bell  and  whistle,  and 
that  If  he  had  be&n  using  any  cire  for  hit 
own  safety  he  could  have  heard  same;  <2) 
because  he  was  vlolatlngi|be  law  of  the  state 
In  apiwoachlng  a  railroad  crosslag  at  a  rate 
of  qieed  exceeding  6  miles  per  hour,  and 
that  be  was  doing  same  In  a  reddess  and  In 
an  intoxicated,  or  semi-intozlcated,  condition; 

that  as  he  approacSied  said  crosring,  be 
was  warned  by  dUTerent  parties  that  tbe  train 
was  cmnlng,  and  he  bearA  same,  or  could 
have  heard  same  if  he  bad  beoi  paying  any 
attention  to  hia  own  safety,  and  that  on  ac*< 
count  of  snA  ctnitributory  negligence  on  his 
part,  wbldh  was  the  proKlmate  cause  of  bla 
injaries.  If  any,  anwllee  sustained  sncb  in- 
Jurtee,  If  any,  and  i^pellant,  therefor^  la  not 
liable  fOr  same. 

Tb»  case  was  tried  before  the  trial  court 
without  a  Jury,  and  Judgmrat  was  rendered 
In  fovor  of  appellee  for  |3,900,  to  which  Judg- 
ment appellant  duly  excepted,  and  has  pet- 
fbcted  an  anneal  to  this  court. 

At  tlie  rSqncst  of  appelant,  tbe  trial'  Judge 
prepared  and  flled  findings  of  fact  and  con- 
clusloDB  of  law,  which  are  onlte  full,  and 
they  vriU  serve  as  a  safBdent  statement  ot 
the  facts  upon  which  the  Judgment  appealed 
from  was  based,  and  we  copy  them  In  full, 
EE  follows: 

"(1)  I  find  that  Jaa.  A  Baker  is  receiver  of 
the  International  &  Or«Bt  Northern  BaOway 
Company,  and  that  he  was  such  receiver  on 
the  28th  6aj  of  November,  A.  D.  191T,  the  tete 
on  which  plaintiff  received  the  Injaries  for 
which  judgment  Is  rendered  herein;  and  that, 
as  snch  receiver,  the  asld  Jas.  A.  Baker  did, 
at  tbe  said  time,  and  does  how,  operate  a  Hne 
of  railway  through  Robertson  connty,  Tex.,  and 
tbrough  tbe  incorporated  dty  of  Franldin,  in 
said  county  and  state,  where  said  Injuries  mm 
inflicted  upon  plaintiff. 

"(2)  I  find  that,  on  the  28th  day  of  Novem- 
ber, 191T,  defendaDt,  fm  the  nse  and  conren- 
ience  of  the  public,  kept  and  maintained  a  pub- 
lic road  and  street  crossing  over  and  across 
his  said  line  of  railway,  which  was  the  principal 
crossing  in  the  said  city  of  Franklin,  and  lo- 
cated just  east  of  and  adjacent  to  the  passen- 
ger and  freight  depot  in  said  city;  said  street 
at  said  crosBiDg  being  about  80  feet  in  width. 

"(8)  I  find  that  the  said  dty  or  town  of 
Franklin  was,  on  said  date,  the  coun^  seat  of 
Robertson  eoonty.  that  Its  popolation  was  ap- 
prozimately  1,200  to  1,400  infaabltanta;  that 
the  principal  bosineas  portion  of  said  town 
was  located  on  the  north  side  of  defendant's 
railroad,  and  about  H  of  the  population  ot 
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raid  town  reatded  on  the  sooth  side  of  Bald 
railroad;  that  a  large  trade  territory  tribatary 
to  said  town  was  also  located  south  of  said 
railroad,  and  that  said  crossing  was  the  one 
mostly  used  by  people  residing  to  and  near  said 
town  on  the  south  side  of  said  railroad  in  go- 
ing to  and  returning  from  the  basiness  portion 
of  raid  town,  and  that  said  crossing  was  the 
principal  croBsinc  used  by  tb«  pnblie  generally 
while  passing  between  the  north  and  soatb 
sides  of  said  town. 

"(4)  I  find  that,  at  the  point  where  said 
railroad  croesed  said  street,  at  said  time,  de- 
fendant hod  and  maintained  a  possfog  track, 
which  was  located  about  10  feet  south  of  the 
main  line  of  said  laflroad,  and  also  had  a  side 
track,  commonly  cned  the  bonse  track,  which 
was  located  aboat  89  feet  south  of  lald  pass- 
ing track,  and  that  Carter  &  Maris'  lumber  of- 
fice was  located  aboat  60  feet  south  of  said 
honae  track  and  on  the  eut  side  of  said  street. 

"(6)  I  find  that,  on  said  date,  plaintiff,  in 
company  with  two  of  hla  neighbors,  W.  G. 
Btreater  and  W.  A.  Sparks,  who  were  riding 
in  bis  automobile  with  him,  while  driving  across 
said  ranroad  at  said  crossing  was  atniek  by  a 
west-bonnd  passenger  train,  wUdi  was  then 
and  there  idthin  the  acope  of  their  emi^oy- 
ment,  and  that,  by  reason  of  eaid  coUlaion,  and 
as  e  direct  and  proximate  result  thereof,  plain- 
tiff was  serioosly  and  permanently  injured,  and 
bis  automobile  was  also  badly  broken,  injured, 
and  demolished  as  the  proximate  result  said 
collision. 

"(6)  I  find  that,  a  few  minutes  before  said 
collision,  the  servants  and  employes  of  defend- 
ant tn  charge  of  a  local  freight  train,  wbUe 
acting  within  the  scope  of  their  employment, 
placed  a  long  string  of  box  cars  on  said  pass- 
ing track,  leaving  an  opening  or  cut  through 
same  at  said  crossing  only  about  16  feet  wide, 
and  that  the  section  of  said  box  cars  extending 
eastward  from  said  crossing  covered  practical- 
^  all  of  the  said  passing  track  lying  east  of 
said  street,  and  said  section  of  cars  also  ex- 
tended westward  to  about  the  center  of  said 
street,  the  west  end  of  raid  east  atring  of 
ears  being  so  placed  that  the  same  extended 
into  and  across  a  part  of  the  beaten  roadway 
near  the  center  of  said  street,  thereby  obstruct- 
ing the  view  and  passageway  aloiv  that  part  of 
said  street;  that  said  string  of  box  cars  were 
in  said  position  at  the  time  of  said  collision, 
and  they  effectually  obstructed  the  view  of 
persons  spproaching  said  crossing  from  the 
south,  and  would  and  did  prevent  such  per- 
sons from  seeing  the  approach  of  a  west-bound 
train  on  the  main  line  tradi  while  approaching 
said  croBsiug.  I  find  that  the  act  of  defend- 
ant's said  servants  and  employes,  in  pladng 
said  string  of  box  csrs  so  that  the  same  ex- 
tended into  and  incumbered  said  street  and 
roadway,  was  negligence  on  their  part,  and  that 
said  negligence  was  a  proximate  cauM  of  fdain- 
tiS's  said  injuries  and  damage. 

"(7)  I  find  that  the  servants  and  employes 
of  defendant*  in  charge  of  said  freight  train, 
while  acting  within  the  scope  of  tl^eir  employ- 
ment, switched  said  frelgbt  train  and  box  cara 
on  said  passing  track  for  the  purpose  of  let- 
ting said  passenger  train  pass  by;  that  it  was 
then  only  a  few  minutes  until  said  passenger 
train  was  due  to  arrive,  and  the  conductor  of 
defendant  in  charge  of  wid  freight  train  then  ■ 
knew  that  aaid  passenger  train  was  soon  due  to  ' 


arrive;  that  said  eondnctor  knew  that  aaid 
crossin§>  waa  the  principal  crossing  in  said 
town,  and  that  the  same  was. frequently  used 
by  the  public:  that,  at  the  Ume  of  the  arrival 
of  said  passenger  train  the  locomotive  of  said 
freight  train  was  working  and  moving  about 
only  a  short  distance  down  to  the  west  from 
said  crossing,  beinf  engaged  In  n)ottins  aoma 
cars  «n  one  of  the  aide  tracks,  and  the  aame 
was  then  and  there  puffing  and  emitting  ateam, 
and  the  bell  thweon  was  ringing,  all  of  which 
made  emiBiderable  noises  at  and  about  said 
crossing,  all  of  which  was  known  to  said  con- 
ductor; that,  notwithstanding  the  said  condi- 
tions then  existing  at  and  about  said  crossing, 
raid  eondnctor,  while  acting  within  the  acope 
of  his  employment,  failed  and  Degleeted  to 
place  a  member  of  Ida  train  crew  at  said  croaa- 
ing,  and  failed  and  ne^ected  to  have  any  odier 
person  at  said  crossing,  to  warn  per8<ms  aboat 
to  cross  there  of  the  approach  of  aaid  paasen- 
ger  train.  I  find  that  such  failure  and  omission 
of  duty  on  the  part  of  said  conductor,  under 
the  peculiar  conditions  and  circumstaoces  then 
existiBg  at  said  crossing,  was  negligence  on  bis 
part,  and  that  said  negligence  waa  a  proximate 
cause  of  plaintiff's  said  faijarles  and  damage. 

"(8)  I  find  that,  on  said  date,  and  at  the  tfane 
of  said  collision,  there  waa  fn  fall  force,  and 
effect  a  penal  ordinance  of  the  said  incorporat- 
ed city  of  Franklin,  providing  that  it  ahall  be 
nnlawfnl  for  any  operator,  engineer,  brakeman, 
conductor,  or  other  person  to  run,  or  cause  to 
he  run,  in  or  through  the  corporate  limits  <^ 
said  city  of  Franklin,  any  engine,  car,  or  train 
at  a  greater  rate  of  speed  than  10  miles  per 
hpnr,  and  prescribing  a  penal^  for  the  viola- 
tion thereof;  I  find,  that  aaid  passenger  train, 
at  the  time  and  place  of  said  coLliaien,  which 
was  within  said  corporate  limitSi  was  being 
run  by  the  engineer  thereof  who  was  a  servant 
and  employ^  of  defendant,  acting  within  the 
scope  of  bis  employment,  and  that  said  eogi- 
neer  waa  then  and  there  causing  said  passen- 
ger train  to  be  run  through  the  corporate  lim- 
its of  said  city  of  Franklin  at  a  speed  which 
was  greatly  in  excess  of  10  miles  per  hour,  and 
that  the  running  of  aaid  train  at  aaid  time  and 
place  at  a  greater  rate  <a  speed  than  10  mflea 
per  hour  was  a  proxtanata  cansa  of  tha  taUtniaa 
and  damages  sostained  by  ptaintig  in  said  c«l- 
Usion. 

"(9)  I  find  that  defendant's  sold  passenger 
train,  at  the  time  it  collided  with  plaintiff's  au- 
tomobile, was  being  run  and  propelled  by  the 
engineer  and  servant  of  defendant  in  charge 
thereof,  and  who  was  then  and  there  acting 
within  the  scope  of  his  employment,  at  a  hi^ 
reckless,  and  dangerous  rate  of  speed,  to  wit, 
about  25  milee  per  hour,  and  that  said  engi- 
neer, in  so  causing  raid  train  to  ran  at  aadb 
rate  of  speed  at  said  croesing  and  in  does 
proximity  to  said  depot  snd  station,  was  guilty 
of  negligence,  and  that  said  negligence  was  a 
proximate  cause  of  plaintiff's  said  injuries  and 
damage. 

'(10)  I  find  that  plaintiff  was  not  intoxicated 
at  tile  time  of  said  colliMon,  and  that  neither 
of  hiB  companlona  were  Intoxicated;  that  plain- 
tiff did  not  fail  to  exercise  ordinary  care  for 
his  own  safety  while  approaching  said  cross- 
hig,  nor  did  the  said  W.  C.  Streater  or  W.  A. 
Sparks  fail  to  exercise  such  care;  that  plaintiff 
did  not  cause  his  automobile  to  be  run  at  a 
greater  rate  of  apeed  tban  0  miles  per  hoar 
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at  any  potnt  wltfain  SO  feet  of  eald  main  line 
track  and  cmaing;  that  plaintiff  did  not  faQ 
to  exeran  ordinary  caro  to  k«ep  bia  anid  ao- 
tomobOo  oDder  contr^  while  aywroachlDC  aald 
crosaing;  that  plaintiS  and  hia  laid  eompao- 
jona,  before  coins  npon  aaid  croaaing  and  while 
approaching  the  same,  eai^  and  all  looked  and 
listened  and  did  everythiog  that  a  peraon  of 
ordinary  prudence  would  do  under  the  same  or 
similar  drcumstancea  to  discover  the  approach 
of  trains  at  and  abont  aaid  croaaing,  but  nei- 
ther the  plaintiff  nor  either  of  hia  aaid  com- 
paniona  diacovered  or  beard  the  aald  paaaeager 
train  until  ^ej  had  paaaed  throngh  the  cut  or 
opoiing  In  aaUl  freight  train  and  aroond  the 
weat  end  of  the  eaat  atiiny  of  box  cara  on  aaid 
passing  track,  and  it  waa  then  too  late,  by  the 
u8«  of  any  meaoa  at  plaiotiPa  command,  or 
that  of  either  of  hia  aaid  compaoiona,  to  aroid 
said  ci^iaion  and  his  aaid  faijurlea  and  damage 
occasioned  thereby.  I  find  that  neither  the 
plaintiff  nor  either  of  his  comi»aniooa  were 
guilty  of  negligence  in  any  particular  whUe  ap- 
proaching aaid  croaaing,  and  that  plaintiff  waa 
not  guO^  of  contributory  negligence. 

(The  derenth  finding  is  immaterial  to  any 
contention  before  thia  court.) 

**(12)  I  find  that,  at  the  time  of  aald  colli- 
sion,  plaintiff  waa  a  strong  healthy  man,  42 : 
years  of  age,  and  had  a  life  expectancy  of  26.72 
years;  tbat,  as  a  direct  and  proximate  result 
of  the  negligence  of  the  servants  and  employes, 
of  defendant,  while  acting  within  the  scope  of 
their  respective  employmeota,  plaintiff  was 
■aitoualy  and  permanently  Injured;  that  he  sus- 
tained several  cuts  and  brtdses  upon  bis  per- 
son; that  his  left  davicle  was  broken  near  the 
middle,  and  also  at  the  diatal  end  of  aame,  and 
he  baa  been  caused  to  suffer  great  pabi  fay 
reason  of  bis  said  injuries;  that  the  use  of 
bis  left  arm  and  shoulder  have  been  greatly 
reduced  thereby.  I  find  that,  by  reason  of,  and 
as  a  direct  and  proximate  result  of,  the  said 
fnjuriea  to  plalndff's  person,  be  haa  been  actn- 
al^  damaged  In  the  sun  of  whldi  aald 

mm,  if  paid  now,  would  reaaonably  compensate 
him  tor  bis  said  personal  injuries. 

"(13)  I  find  tbat  plaintiff  did  not  refuse  to 
follow  tbe  advice  of  his  phyBicians,  that  he  aub- 
mltted  to  every  reaaonable  and  necesaary  treat- 
ment of  his  aaid  injuries,  and  th^  he  was  not 
guilty  of  negUgonee  in  any  paiticolar  with  re- 
spect thereto. 

"(14)  1  find  tbat  the  automobile  which  waa 
being  driven  bj  plaintiff  at  the  time  of  said 
collision  waa  at  aaid  time  the  property  of  plain- 
tiff; that  aaid  automobile  was,  as  a  direct  and 
proximate  result  of  the  negligence  of  the  serv- 
ant* and  employes  of  defendant,  vhUe  acting 
wfthhi  the  scope  of  their  reapectlve  employ- 
ments, greatly  broken  and  injured,  and  that 
the  diffatance  in  tbe  market  value  of. aaid  au- 
tomobile at  Franklin,  Tex.,  immediately  before 
said  collision  and  immediately  thereafter,  is  the 
sum  of  $400  which  said  sum  would  reasonably 
compensate  plaintiff  for  the  injuiy  done  to 
said  antomobile  in  aald  collldon. 

"KHondnsIons  of  Imw. 

"(1)  I  eondude,  as  a  matter  of  law,  that  tbe 
act  of  defendant'a  engineer  and  servant  in 
diarge  of  the  passenger  train,  which  collided 
with  plaintilf  B  antomobile,  in  causing  said  train 
M  be  ran  at  a  greatar  rate  of  sptod  ttoi  10 


mflea  per  hour  tiurough  the  corporate  limits 
of  the  city  of  Franklin,  and  at  the  time  and 
place  of  said  collision,  was  negUgence  per  se 
on  the  part  of  said  engineer  and  servant  of 
defendant,  same  being  in  violation  of  a  penal 
ordinance  of  said  incorporated  dty  of  Frank- 
lin. 

"(2)  I  conclude  that  the  defendant  Is  liable 
to  plaintiff  for  each  and  aQ  of  the  respective 
acts  of  negligence  on  the  part  of  his  said  serv- 
ants and  employes,  whUe  acting  within  the 
scope  of  their  respective  employments. 

"(3)  I  eondude  tbat  tbe  said  defendant,  Jas. 
Baker,  receiver  of  the  International  &  Great 
Northern  Aallway  Company,  is  justly  and  le- 
gally liable  to  the  plaintiff,  A.  J.  Hodges,  in 
the  sum  of  ^,900  for  actual  damagea  sustained 
by  plaintiff,  as  above  found,  and  that  plaintiff 
abould  have  judgment  against  defendant  for  tho 
aaid  avm,  toffethw  with  aU  costs  of  this  salt" 

By  the  first  asaignment  of  error,  appellant 
complains  of  the  sixth  finding  of  fact  by  the 
trial  court,  which  waa  tbat  appellant  was 
guilty  of  negl^oice  In  having  tbe  string  of 
box  cars  or  freight  can  npon  the  aide  track 
or  passing  track,  as  we  have  shown  above, 
and  that  such  negligence  was  a  proximate 
cause  of  appellee's  injuries.  The  proposition 
under  tbls'asslgnDient  is  that  tbe  presence  ot 
the  box  cars  or  freight  train  upon  ai^ltant's 
track  could  not  constitute  an  independent 
ground  of  negligence,  as  found  by  the  trial 
court  In  supi)ort  of  this  proportion,  appel- 
lant dies  the  following  cases:  M.,  K.  &  T. 
By.  Co.  Rogers,  91  Tex.  S2,  40  S.  W.  956; 
I.  &  O.  N.  Ily.  Co.  V.  Knight,  91  Tex.  660,  45 
8.  W.  606 ;  Dillingham  r.  Parker.  80  Tex.  672, 
16  S.  W.  S35 ;  C  H.  &  S.  A.  Ry.  Oo.  v.  Har^ 
ris,  22  Tex.  Civ.  App.  16,  63  S.  W.  689;  T. 
&  P.  Ry.  Ca  T.  Eddleman,  175  S-  W.  777. 
Opposing  this  proposition,  appellee  dtee  H.  & 
T.  0.  By.  Co.  V.  Stewart  (Sup.)  17  S.  W.  83; 
G.,  H.  &  8.  A.  By.  Co.  t.  Mlchalke.  90  Tex. 
276.  38  S.  W.  31.  In  our  opinion,  the  holding 
In  tbe  Stewart  and  Michalke  Cases  are  In 
direct  conflict  with  the  holdings  !n  tbe  Knight, 
Harris  and  fiiddleman  Oasea,  and  it  would 
seem  tbat  the  conflict  Is  IrrecondlaMft.  It  la 
unnecessary,  however,  for  *iu  to  attempt  to 
recondle  such  conflict,  because  we  are  of 
opinion  that  the  trial  court's  judgment  la 
this  case  Bbonld  be .  affirmed,  .even  If  we 
should  sustain  the  first  assignment  of  error. 

At  this  point,  it  might  be  wdl  to  say  that 
we  soatalD  every  finding  made  by  the  trial 
cDort,  as  quoted  above,  after  eUmlnaUng 
from  our  considmtion  tbe  sixth  finding; 
made  tbe  baats  of  the  first  assignment. 

The  second  assignment  c(nnplalns  ct  the 
trial  court's  seventh  finding  of  fact,  which 
was  that  i^ipellant's  coadudor  wa«  guUty 
of  negUgmoe  la  falling  to  place  some  one  of 
bis  train  crew  at  tbe  crossing  In  gneatkm  to 
flag  saUl  er«Mdng  m  to  vara  persou  about 
to  cross  of  the  approach  of  appetlant's  pas- 
senger  train;  the  contention  bdng  that  nei- 
ther the  pleadings  nor  J/Koot  warranted  snoh 
finding.    The  first  proposition  under  aald 
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asslgmn«it  Is,  In  substance,  ttiat  In  the  ab- 
sence of  pleading  and  proof  showing  unusaal 
circomstances  surrounding  the  crossing  ren- 
dering It  unusnalUy  hazardous,  ne^lgence 
cannot  be  predicated  upon  the  failure  of  the 
railway  company  to  keep  a  flagman  at  such 
a  crossing.  The  next  proposition  under  the 
assignment  is  that  the  evidence  showed, 
wlthont  diflpnte,  that  the  appellee  was  warn- 
ed of  the  apiHToach  of  the  passenger  train  to 
the  crossing,  before  be  attempted  to  go  orer 
the  crossing,  and  that  his  disobedience  of 
such  warning  was  the  proximate  cause  of  his 
Injuiles,  or  at  least  failure  on  the  part  of  ap- 
pellant to  have  a  flagman  at  the  crossing 
was  not  the  proxln&te  cause  of  the  collision. 

(1<3]  With  reference  to  the  first  projrasl- 
tion,  It  might  be  conceded  that  It  Is  well- 
settled  law  In  this  state  that  a  railway  com- 
pany is  not  bound  to  keep  a  flagman  or 
watchman  at  all  public  crossings  over  Its 
track.  On  the  contrary,  It  has  been  held  in 
several  cases,  by  our  Supreme  Court,  that  the 
duty  to  keep*  a  flagman  at  such  a  crossing 
only  arises  where  the  crossing  can  be  said  to 
be  attended  with  extra  hazard  or  imusual 
danger.  Tlila  will  depend  upon  the  extent 
of  the  use  of  the  crossing  and  Hie  drcum- 
stanoes  mrronndlng  it  If  the  crossing  be 
one  that  ii  used  extenalvely  and  frequenUy 
by  the  paUlc,  and  trains  are  operated  over 
the  crossing  at  frequent  intervals,  and  there 
be  objects  or  obstructl(Mis  <tf  any  character 
at  and  near  such  ezoaslng  that  materially 
(Struct  the  view  thereof  and  of  approaching 
trains  to  the  same,  then  It  should  be  left  to 
the  determination  of  a  Jury,  or  court  trying 
the  case  without  a  jury,  to  say  whether  in 
Calling  to  have  a  flagman  at  the  crossing  the 
railway  company  used  such  care  as  an  ordi- 
narily prudent  person  would  have  used  under 
tbe  same  or  similar  circumstances.  This 
m  andwstand  to  be  the  rule  announced,  sub- 
stantially,  in  Railway  Go.  v.  Magee,  92  T^. 
616,  00  S.  W.  1018 ;  Railway  Co.  v.  Moore,  107 
S.  W.  668;  Railway  Co.  v.  Walker,  171  S. 
W.  264;  BaUway  Co.  t.  Tisdale,  10»  8.  W. 
SCO.  And.  of  course,  in  a  city  where  a  valid 
dty  ordinance  requiring  a  flagman  at  a  rail- 
road croBsing  la  In  effect,  it  would  be  negli- 
gence, as  a.  matter  of  law,  on  tbe  part  of 
a  railway  company  to  fall  to  comply  with 
aucb  ordinance,  and  If  that  failure  should  be 
the  iwoxlmate  cause  of  an  injury  to  one 
using  tbe  crossing,  liability  would  be  es- 
tablished. 

[4]  The  appellee  la  this  caae,  however,  did 
not  contend  that  It  was  the  duty  of  app^ant 
to  *■  pennanent  or  regular  watchman 
or  fligMftfiTTi  at  the  crossing  tn  question  at  all 
times,  but  his  contention  was  and  is  that 
under  the  peculiar  facts  and  eircomstancee 
at  tbe  time  of  the  collision  It  was  the  duty  of 
appellant,  throu^  the  conductor  of  its  fr^ht 
train,  to  place  one  of  the  crew  of  that  freight 
train  at  the  crossii^  to  warn  persons  about 
to  nae  U  of  the  approach  of  the  passenger 


train,  which  collided  with  the  automobile  In 
this  case.  Aa  the  findings  of  the  trial  court 
indicate,  and  wfaich  we  approve,  this  freight 
train  had  arrived  in  the  town  of  Franklin 
just  a  few  monitents  before  the  fast  passeng^' 
train  was  due  to  arrive,  and  tbe  conductor  of 
the  freight  train  put  the  same  on  the  passing 
track,  for  the  purpose  of  getting  it  out  of 
the  way  of  the  passenger  train,  which  he 
knew  was  soon  to  arrive,  and  he  also  knew 
that  the  vlow  of  persons  using  that  crossing 
from  tbe  south  side  of  the  main  line  would 
be  greatly  obstructed,  or  rather  that  the  view 
of  appellant's  main  line  for  a  long  distance 
east  of  the  crcraslng  would  be  largely  obstruct- 
ed by  the  presence  of  these  box  cars  and 
freight  train  on  tbe  passing  track,  and  he 
also  knew  that  the  switch  mgine  near  there 
was  puffing  and  making  a  noise,  which  would, 
perhaps,  have  the  effect  of  preventing  per- 
sons about  to  use  the  crossing  from  hearliv 
the  approach  of  the  passenger  train,  and  he 
also  luiew  that  be  had  only  left  a  passage 
of  about  16  feet  in  width  over  the  track  at 
that  point.  He  also  must  he  h^  to  have 
knowledge,  approximately  at  least,  of  the  use 
that  was  made  of  that  crosalng  by  the  puUl<^ 
and  it  was  shown  by  the  evidence  as  a  tuct 
that  that  use  was  quite  extensive.  In  view 
of  each  facts,  and  we  have  not  stated  them 
all,  bearing  lajfoa  the  poln^  we  have  no  hesi- 
tancy in  couclndlng  that  it  was  a  question  of 
fact  for  the  trial  court  to  d^nntaie  whether 
appellant's  conductor  acted  as  an  ordinarily 
prodoit  person  wonld  have  acted  In  fklUng 
to  place  some  one  of  his  crew  at  the  cross- 
fug  as  a  flagman  tintil  appellant's  passenger 
train  had  gone  over  that  crossing.  And  the 
trial  court  having  found  that  such  failure  on 
the  part  of  appellant's  conductor  was  negli- 
gence, and  that  such  negligence  became  a 
proximate  cause  of  the  collision  which  result- 
ed in  appellee's  injuries,  the  Judgment  most 
be  affirmed,  unless  ^ipeUee  was  guUtr  of  con- 
tributory negUgcswe. 

[B]  With  reference  to  the  second  propocd- 
tion  under  this  assignment,  which  is  that  tbe 
failure  to  have  a  fingman  at  the  crossing 
could  not  have  been  the  proximate  cause  of 
the  collision,  because,  as  claimed  by  appe- 
lant, appellee  was  warned  by  other  persons 
of  the  aKvoach  of  the  train,  and  failed  to 
heed  the  wamhog,  and  that  his  failure  Itsdf 
was  a  proximate  cause  and  convicted  liim  of 
contributory  negligeoce,  it  is  sufficient  to  say 
that  the  undisputed  proof  is,  by  both  of  the 
persons  who  claimed  to  have  hallooed  and 
waved  at  appellee,  as  he  started  over  the 
crossing,  that  ajq>ellee  did  not  appear  to 
bear  than  or  to  see  the  signals  attempted  to 
be  conveyed  to  him.  Hittcfore  this  proposi- 
tion cannot  be  sustained.  TbAt  the  trial 
court  was  warranted  In  finding  that  appel* 
lantfs  omductor  w^as  guilty  of  negligence  In 
falling  to  place  a  flagman  at  this  crossing  on 
the  occasion  la  question*  see  the  companion 
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ca«e  of  Baker  v.  Streftter,  221  8.  W.  1013; 
a  Aidi  &  Eds.  Sac  ot  Law,  S&l,  892;  a.  H. 
&  S.  A.  Br.  Ckk  T.  lanney,  168  S.  W.  1085;  I. 
ft  O.  N.  B7.  Ofk  T.  Jonea,  60  8.  W.  978;  M„ 
K.  ft  T.  By.  Go.  T.  Hurdle^  142  8.  W.  903; 
Bailwoy  Ga  T.  Zumwalt,  228  8.  W.  1060. 

«,  7]  With  refercoioe  to  the  diltd  assign- 
moit  of  error,  under  which  It  la  contended 
that  tbe  ordinanoe  of  the  town  of  Franklin, 
limiting  the  speed  of  trains  within  tbe  cor- 
porate Jimita  to  10  miles  per  hour,  had  no 
awUcAtloa  to  appellant  in  hla  capacity  as  re^ 
cdver  of  the  railroad,  and  that,  thraefore. 
the  q;>eed  of  the  train,  if  it  was  otw  10  miles 
an  hour,  conld  not  be  negllgmce  per  se,  as 
held  by  the  trial  court,  we  say  that  we  doubt 
the  correctness  of  such  contention,  but  it  is 
entirely  unnecesury  to  decide  that  point,  for 
the  reason  that  the  trial  Judge  also  found  afi 
a  fact  that  appellant  waa  guilty  of  negligence 
In  operating  tbe  train  at  tbe  rate  of  speed 
at  which  it  was  operated  at  the  dme  over 
the  croasin^  under  all  the  conditionB  and  cir- 
cumstanOes  then  attending,  and  we  think 
this  flnding  has  support  in  the  evidence. 
The  tilal  Judge  found  as  a  fact  that  tbe 
train  was  being  operated  at  a  speed  of  25 
miles  per  hour  over  tlds  crondng,  which  was 
in  close  proximity  to  the  depot  and  station  ot 
appellant,  and  over  a  crossing  used  more 
than  any  other  in  the  town  of  Franklin,  and 
which  was  obstructed,  as  we  have  shown,  by 
the  long  freight  train,  which  had  been  placed 
right  near  the  main  track,  and  which  had 
been  cut  practically  In  tbe  middle  of  the 
Btreet,  and  a  passage  left  of  only  16  feet 
for  the  use  of  the  pubUa  Under  these  clr- 
cnmstances,  we  think  It  might  wdl  be  left  to 
a  trial  court  or  Jury  to  determine  whether 
a  railway  company  would  be  guilty  ot  neg- 
ligence In  operating  a  train  over  such  a  cross- 
ing at  the  veed  of  25  mUes  per  hour.  We 
sustain  this  finding  of  negllgoioe  on  tbe  part 
of  the  txial  court,  and  also  his  flnding  that  ttie 
speed  oC  the  train  was  a  jwoxiraate  cause  of 
vt  the  collision  and  appellee's  injuries. 

I>]  The  fourth  and  fifth  assignments. com- 
plain of  the  finding  of  tbe  trial  court,  to  the 
effect  that  tbe  ai^Uee  was  not  guilty  of  con- 
tributory negligence.  We  overrule  the  as- 
signment, and  In  this  connection  we  cannot 
refrain  from  calling  attentioD  to  the  fact 
that  the  statement  of  the  evidence  subjoined 
to  these  assignments  and  propositions  there- 
under Is  not  such  a  full  and  fair  statement 
of  the  evidence  In  this  record  bearing  upon 
those  assignments  as  the  rules  contemplate 
should  have  been  made  in  appellant's  brief. 
Rule  31  (142  S.  W.  xill)  for  the  Courts  of  Civil 
Appeals  requires,  substantially,  that  couns^ 
for  appellant  should  make  a  full  and  fair 
statement  of  all  the  evidence  in  the  record 
that  iKire  upon  this  question  of  contributory 
nt^Hgence;  that  such  statement  should  be 
made  up<m  the  professional  honor  of  counsel, 
and  while  we  would  not  be  understood  as  In- 
timating that  counsel  for  appellant  in  this 
231S.W.-G4 


case  have  purposely  omitted  evidence  found 
in  the  record  fawtflUy  bearing  upon  these 
contentions,  yet  after  careful  inspection  of 
the  statoneut  oi  tects  in  this  consectloiii  we 
find  tliat  counsel  fw  appellant  have,  in  fact, 
omitted  to  embrace  In  this  statement  in  the 
brief  everything  that  bears  materially  iqpon 
these  assignmoitB,  and  we  have  been  oom> 
pelled  to  go  largely  into  the  statement  of 
facts  to  determine  these  matters.  Counsel 
for  appellee  have  tnterpoeed  an  (Ejection  to 
our  c<maldaatlon  of  these  aaslgnmenta  at  all, 
because  of  the  failure  of  appellant's  counsel 
to  make  that  fuU  and  complete  statement  of 
the  evldMice  In  support  thereof  as  ithcgr 
should  have  made.  We  have  given  them  con- 
sideration, however,  but  It  is  manifest  that 
they  cannot  be  soatained,  and  they  are  over- 
ruled. 

The  sixth  aaslgnment  omiplalna  of  the 
finding  of  the  trial  court  to  the  effect  that 
ivpellee's  autonuA)Ue  was  traveling  tt  a 
speed  less  than  6  miles  an  hovr  at  the  tfnae 
it  aK>roached  within  80  feet  of  the  eroesing 
in  question.  We  overrule  this  coBteation. 
Such  flnding  by  tbe  trial  conrt  has  anlBclent 
support  in  the  evidaioe  as  we  find  it  in  the 
record. 

The  seventh  assignment  oomidalns  that  the 
Judgment  for  13,000  for  pmonal  injuries  sus- 
tained is  excessive.  It  being  contended  by  ap- 
pellant that  the  evidence  showed  that  there 
was  no  permanent  injury  to  appellee,  and 
that  he  bad  not  suffered  any  great  pain  there- 
from, and  that  be  was  never  disabled  for 
more  than  10  or  16  days  on  account  thereof ; 
and,  further,  it  is  contended  that  if  there  had 
ever  been  any  pain  or  Injury,  same  bad  been 
caused  by  app^lee's  own  negligence  in  fall- 
ing to  follow  the  advice  of  his  physician; 
that  the  use  of  his  left  arm  and  shoulder  had 
not  been  Impaired,  and  that  his  earning  ca- 
pacity has  not  been  reduced ;  and  that  he  bad 
not  been  damaged  in  the  sum  of  |3,S00. 

[9]  When  We  look  at  the  statement  which 
toUowa  this  assignment  in  appellant's  brief, 
we  must  again  complain  of  its  Incranplete- 
ness.  This  statement  falls  far  short.  In  our 
oidnlon,  of  a  full,  complete,  and  fair  state- 
ment and  enumeration  of  all  the  evidence,  or 
rather  the  subatance  of  same,  bearing  upon 
this  contention.  Nevertheless,  we  have  con- 
sidered this  assignment,  and  have  gone  to  the 
Btlitement  of  facts  for  the  purpose  of  ac- 
quainting ourselves  with  all  the  facts  bear- 
ing upon  this  contention.  After  having  done 
so,  we  have  no  hesitancy  In  saying  that  the 
assignment  cannot  be  sustained,  and  nmst  be 
overruled.  There  is  proof  in  this  record — 
positive  proof — in  substance  that  at  the  time 
of  his  Injuries  appellee  was  a  man  42  years 
of  age,  in  robust  health.  He  was  a  farmer 
by  occupation,  and  in  connection  with  that 
business  owned  and  operated  a  cotton  gin. 
After  be  was  injured,  he  was  taken  immedi- 
ately to  appellant's  hospital  at  Palestine, 
and  was  there  ^"^""^  under  treatment  of 
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appdlBBt'g  doctors  tor  12  days,  and  be  vtts 
th^  removed  to  his  borne,  and  for  a  p^lod 
of  apiiroxlmately  6  weeks  be  was  un^Ie  to 
get  about,  but  was  confined  to  bis  bouse,  and 
would  bare  to  be  assisted  and  helped  In  or- 
der to  get  around  tbe  plaoe.  It  was  sbown 
tbat  hta  sbonlder  was  so  badly  tajnred  tbat 
be  has  been  unable  to  raise  bis  left  am 
above  a  level  wltb  bis  bead,  and  tbat  be  can- 
not chop  wltb  ao  ax^  for  Oie  reason  tbat 
be  can  only  now  nse  one  band  for  that  pur- 
pose and,  farther.  It  is  shown  that  be  cannot 
use  a  hoe  In  bis  terming,  tot  the  reason  tbat 
after  a  very  short  time  In  the  attenq>t  bis 
shoulder  gives  him  such  pain  and  trouble  tbat 
he  has  to  desist.  This  was  bis  coodUl«i  ap- 
proximately two  years  after  the  injuries 
bad  been  sustained.  It  is  also  shown  tbat  be 
suffered  a  great  deal  of  physical  pain  In  ctm- 
sequence  of  tbe  injuries  sustained,  and  be 
testified,  positively,  that  by  the  injuries  su»- 
talned  his  physical  capacity  for  work  bad 
been  reduced  <ully  two-thirds.  Unquestiona- 
bly, the  testimony  shows,  at  least  there  la 
abundant  testtmeouy  to  warrant  tbe  finding 
by  Ihe  trial  court,  tbat  tbe  appellee  Is  penna* 
nently  and  serloaidy  Injured,  and  we  have  no 
bcfiltaucy  in  concluding  tbat  the  courfa  find- 
ing that  98,600  is  no  more  than  reasonable 
compaiBation  for  such  injuries  has  abundant 
support  in  Qie  evidence. 

[11]  With  reference  to  the  contention  thi^ 
the  evidence  shows  tbat  whatever  permanent 
Injuries,  if  any,  appellee  has  received,  was 
in  consequence  of  bla  disobedience  of  bis 
physician's  butructlons,  eta,  we  have  to  say 
Umt  tbls  ^nnot  be  dalmed  to  be  shown  by 
tbe  undisputed  evidence.  On  the  cratrary, 
the  evidence  Is  abundantly  sufflciait  to'  war- 
rant a  finding  tbat  tbe  apprise  used  ordinary 
care  and  prudence  in  tbe  treatment  of  his 
Injuries,  and  tbat  was  tbe  degree  of  care 
required  of  him.  T.  ft  P.  Ry.  Oo.  v.  HcKen- 
sle,  80  Tex.  av.  App.  293,  70  &  W.  238;  I. 
A  G.  N.  By.  Oo.  V.  Duncan,  SS  Tex.  Civ.  App. 
440,  121  S.  W.  368;  West  Lbr.  Go.  v.  Keen, 
221  S.  W.  625. 

What  we  have  said  already  dUvoses  of  the 
eighth,  ninth,  and  tenth  asrignmoits,  and 
they,  too,  are  overruled. 

The  Judgmmt  of  the  trial  court  will  be 
affirmed. 


STONEWALL  v.  MeGOWN.  (No.  6576.) 

(Coart  ot  CivS  Appe&Is  of  Tezaa.   San  An- 
tonio. May  18,  1921.  Rehearing  Denied 
Jane  8,  1921.) 

I.  Esorews         Oefiaed  aid  held  to  have  M 
applleatloB  to  noney  plaoed  wttb  aaetbsr  to 
be  applied  as  directed  by  owNsr. 
An  eiomw  is  a  written  instrament  import- 
log  a  legsl  obligation  which  is  deposited  by 
grantor,  promisor,  obligor,  or  bla  asent  wltii 


a  Btrangfer  or  third  party  to  be  kept  by  the  de- 
positary until  tbe  performance  of  a  condition  or 
happei^ng  of  a  certain  event,  and  then  to  be 
delivered  over  to  the  grantee,  promisee,  or  ob< 
ligee,  and  baa  no  application  to  money  placed 
in  tlie  hands  of  aoother  to  be  applied  as  di- 
rected b;  the  owner. 

[Bd.  Note.— For  other  definitiona,  sea  Words 
and  Phraaea,  Firat  and  Second  Series,  Escrow.] 

2.  Dansgss  «=»65  —  Actios  osastniad  as  eao 
for  mIsappropriatlOB  of  faads  la  wbioh  plais- 
Uff  was  estopped  to  olaia  nere  thaa  damage 

actually  auffered. 
In  an  action  by  tbe  owner  of  money  placed 
in  the  hands  of  tbe  defendant  receiver  with  in- 
Btructiona  as  to  its  application,  held,  that  the 
action  was  for  a  misappropriation  of  funds,  and 
tbat  tbe  plaintiff  could  not  recover  for  the  rea- 
son that  tbe  money  bad  been  paid  as  directed 
bj  him  in  releanng  Uens  upon  bis  Isnd,  so  tbat 
be  was  estopped  by  eqolly  and  good  eonsdenee 
from  recovering  more  than  tbe  damages  ac- 
tuaUj  snffered,  namely,  tbe  unexpended  bsl- 
anca  left  after  discharging  the  liens. 

Appeal  fnan  Bexar  County  Court;  John 
H.  Clark,  Judge. 

Suit  by  Oust  Stonewall  against  Vlard  Me- 
Gown,  receiver  of  the  Cross  S.  Farming  Otnn- 
pany.  Judgment  for  defendant,  and  plain- 
tiff appeals.  Affirmed. 

Keller,  RusseU  ft  WoodhuU,  of  San  Aa- 
tonlo,  for  appellant. 
F.  C  Davis,  of  San  Antonio,  fbr  appeileb 

FLY,  0.  J.  This  is  a  suit  for  9620.62.  left 
by  appellant,  through  bis  agent,  M.  Ls.  Har- 
key,  with  appellee,  for  certain  purposes,  and 
which  It  is  alleged  had  been  misappropriated 
by  appellee.  The  suit  is  based  on  the  ftdlow- 
ing  Instrument  in  writing: 

"San  AntODio,  Tex..  Jaa  8,  1017. 
"Received  of  H.  L.  Harkey  six  hundred  twen- 
ty and  <s/ioo  dollara,  to  be  applied  on  liens 
against  farma  57,  66,  50,  60  in  section  165  of 
tbe  Cross  S.  ranch  in  Dimmit  county,  Texas. 
It  is  agreed  and  understood  that  this  money  is 
to  be  lield  io  escrow  until  releases  are  obtained 
from  the  Pratt  &  Hays  lien,  Cross  S.  Farming 
Co.  V.  L.  lien,  and  the  Bankers'  Trust  Co.  V. 
L.  lien,  and  a  guaranty  policgr  on  these  farms 
from  Stewart  Hitia  Onaran^  Co.,  if  same  ess 
b«  obtained  at  «10.00;  otherwise  Hr.  Harkey 
will  pay  difference. 

"[Signed]   Floyd  McGown, 
"Receiver  Cross  S.  Farming  Campany." 

Tbe  cause  was  tried  by  tbe  county  Judge, 
and  Judgment  rendered  In  favor  of  appellant 
for  $10  and  all  costs. 

[1]  An  escrow  ia  a  wrlttot  Instrument 
which  by  its  terms  Imports  a  legal  obligation, 
and  which  Is  d^oslted  by  tbe  grantor,  prom- 
isor, or  obligor,  or  bis  agent,  with  a  stranger 
or  third  party,  to  be  kept  by  the  depository 
until  the  performance  of  a  condition  or  tbe 
happening  of  a  certain  event,  and  then  to 
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be  ddlverod  over  to  the  grantee,  promisee,  or 
obligee.  10  R.  a  L.  1 2,  p.  621.  Being  derived 
from  a  Froicli  word  meaning  a  twnd  or  writ- 
ing, and  so  always  need  In  Eni^lsta,  It  could 
bare  no  application  to  mtney  placed  In  the 
bands  of  another  to  be  applied  as  directed  by 
the  owner. 

[2]  The  fbcta  merely  tend  to  Eihow  a  mis- 
appropriation of  fonds  deposited  for  a  cer- 
tain purpose.  The  Instructions  were  in  ef- 
fect, as  evidenced  by  the  receipt,  that  appel- 
lee should  use  the  money  in  paying  off  certain 
Indebtedness  and  In  paying  for  a  goaranty  of 
title  from  a  certain  company.  It  may  be  that 
appellant  may  have  intended  that  the  money 
shotild  be  used  In  obtaining  the  releases  and 
getting  a  guaranty  of  title,  and  If  each  and 
all  could  not  be  obtained  then  to  be  returned 
to  the  depositor,  but  it  is  not  apparent  how 
the  guaranty  of  title  could  have  beea  pro- 
cured without  first  paying  oft  the  liens.  Even 
though  such  was  the  Intention  of  appellant, 
he  is  In  no  position  to  recover  the  money,  for 
the  reason  that  the  liens  on  his  land  have 
been  paid  off,  and  the  testimony  shows  that 
he  has  a  good  marketable  title  to  the  land. 
It  would  be  nnc(Hisclonable  to  permit  him 
to  have  his  debts  paid,  his  title  to  the  land 
perfected,  and  then  recover  all  the  money 
that  was  paid  out  by  appellee  on  the  laud. 
Equity  and  good  conscience  would  estop  him 
from  a  recovery  of  more  than  the  damages 
suffered  by  him,  and  under  the  facts  of  the 
case  such  damages  could  not  have  been  more 
than  the  $10  In  appdlee^s  hands  after  dis- 
chai^g  the  liens. 

Appellant  does  not  claim  that  all  the  Hens 
were  not  paid  off,  nor  that  his  title  to  the 
land  Is  defective,  nor  does  he  offer  to  do  equi- 
ty In  regard  to  the  matter.  He  wants  to 
keep  his  land,  and  recover  the  purchase  mon- 
ey paid  out  by  him  to  obtain  tiUe  Co  the  land. 
Tbla  will  not  be  permitted. 

Ita  Judgmait  la  affirmed. 


YOUNO  at  IL  V.  BLAIN.    (No.  860.) 

(Court  of  Civil  Appeals  of  Texas.  Beaumont 
Jane  1.  1821.   Rehearing  Denied 
June  IS,  1Q21.) 

1.  Mortgaoes  <^32(l)— Deed  absolute  os  Its 
face  nay  be  shown  to  be  a  nortBaga. 

A  dtfed  absolute  on  its  face  may  be  shown 
by  the  int«ition  of  the  parties  to  b«  security 
for  a  debt  and  In  l^al  contemplation  a  mort- 
gage. 

2.  Mortgages  «==>36— Party  asserting  that  deed 
absolute  on  Its  face  is  a  mortgage  has  bar- 
den  of  proof. 

The  party  asserting  tfiat  a  deed  absolute  on 
Its  lace  was  in  fact  a  mortgage  has  the  burden 
of  so  showing  by  preponderance  of  the  erldmce. 


3.  Morttagea  •a»32(l)— Par  «ead  absoiite  n 
Its  fWe  to  bt  held  a  ■erttata.  It  ■■at  liave 
heaa  so  litewled  ^  the  parties. 

For  a  deed  absolnte  on  Its  face  to  be  a 
mortgage.  It  must  have  been  so  noderstood  and 
intMided  by  both  at  the  parties  at  the  time 
of  its  ezeentlMk 

4.  Trial  «3s»i43— la  ease  of  dispated  faota  la- 
•ua  shoBld  ba  sabailttad  to  Jviy. 

In  case  of  disputed  facta^  the  issue  should 

be  submitted  to  the  jury.- 

5.  Mortgages  «=»39— Evldasoa  InsafflolaBt  ta 
oarry  to  Jury  whether  desd  absolita  oa  Its 
fao«  was  a  mortgage. 

Where  defendant  admitted  the  ezecotioa  of 
a  deedf  not  pleading  non  est  factum  or  that 
it  was  secured  by  fraud,  but  asserting  that  it 
was  in  tMt  a  mortgage,  evidence  Aeld  insuffi- 
cient to  carry  that  issue  to  the  Jury;  defend- 
ant testifying  that  she  never  signed  Uie  deed. 

6.  Wltsesses  «=»345(2)— Wttness  cannot  be 
iRipeaohed  by  Inquiry  as  to  partlcalar  oiimes. 

A  witness  cannot  be  impeached  by  allowing 
the  opposite  party  to  Inquire  whether  he  bad 
not  be«i  charged  with  various  criminal  offenaes, 
for  that  is  not  a  proper  mode  of  an  Impeach- 
mwt  even  on  croas-examination. 

Appeal  from  Diatrlct  Court,  Jefferaon 
County;  E).  A.  McDowell,  Judge. 

Trespass  to  try  title  by  W.  B.  Blaln 
against  Annie  B.  Toung  and  others.  From 
a  judgnient  for  plaintiff,  defendants  appeal. 
Affirmed. 

Jno.  M.  C<mley,  of  Beaumont,  for  ai^> 
lants. 

W.  B.  Blaln,  of  Beaumont,  for  appellee. 

CQUINN,  J.  This  is  a  suit  In  trespass 
to  try  title  to  a  lot  of  land  In  the  city  of 
Beaumont,  brought  by  appellee  against  ap- 
pellants. Appellants  answered  by  general 
denmrrer,  general  denial,  plea  of  not  guilty, 
and  specially  that  the  lot  was,  at  the 
time  of  the  execution  of  the  deed  in  question, 
part  of  the  homestead  of  appellant  Mrs. 
Annie  £.  Young  (then  Mrs.  Annie  Sawyer), 
and  that  the  deed  challenged  was,  In  fact, 
a  mortgage. 

At  the  conclusion  of  the  testlmMiy,  the 
court  instructed  the  Jury  to  return  a,  verdict 
for  the  plaintiff,  upon  which  Judgment  was 
rendered.  Appellants  filed  motion  for  new 
trial,  which  being  overruled.  tiMiy  have 
brought  the  case  here  for  review. 

[1,  2]  Apprilanta*  first  assignment  of  error 
is  as  follows; 

"The  coart  erred  to  the  prejudice  of  appel- 
lants in  giving  a  peremptory  instruction  to  the 
jury  to  find  for  the  appellee,  and  in  overroiiog 
and -denying  ai^ellants'  exception  to  the  per- 
emptory instruction  given  by  the  coart  to  the 
jury  to  find  a  verdict  for  appellee,  for  the  rea- 
son that  there  was  ample  and  sufficient  evi- 
dence produced  in  the  tiiai  of  said  cause  rais- 
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ing  tiM  Inue  M  to  whether  or  not  tiie  deed 
ezecnted  by  the  appetlant  Annie  B.  Toong  and 
her  husband,  Walter  Sawyer,  and  appellee,  W. 
H.  Blain.  to  C.  W.  Howth,  uud  deed  bearing 
date  September  17,  191fi,  recorded  in  volume 
137,  p.  582,  of  the  Deed  Records  of  Jefferson 
county.  Ter.,  was,  in  fact,  a  mortgage." 

—which  said  assignment  Is  submitted  as  a 

proposition.  Tbe  erldence  shaws  that  ajh 
pellant  Annie  K.  Toung  was,  prior  to  1911, 
Annie  E.  Pipe,  wife  of  K.  W.  Pipe;  that  aft- 
er being  divorced  frooa  E.  W.  Pipe,  she  mar- 
ried Walter  Sawyer,  and  was  his  wife  on 
September  17,  1913,  when  the  deed  In  qnes- 
tion  waa  executed;  tliat  aft«r  the  death  of 
Walter  Sawyer,  she  married  John  Blease; 
that  after  having  been  divorced  from  Blease, 
she  married  Walter  Toung,  one  of  the  ap- 
pellants herein. 

Appellee  offered  in  evidence:  (1)  A  deed 
from  J.  D.  Bendette,  Jr.,  to  Mrs,  El.  W.  Pipe 
to  the  land  In  questim,  dated  July  20,  1007; 
(2)  decree  ot  court  divorcing  Annie  Bl.  Pipe 
from  B.  W.  Pipe;  (3)  decree  of  court  par- 
titioning the  community  propnty  of  Annie 
E.  Pipe  and  B.  W.  Pipe,  giving  to  Annie  B. 
Pipe  the  land  in  controversy;  (4)  deed  from 
Annie  E.  Pipe  to  W.  R.  Blaln  (appellee), 
dated  August  16,  1912,  conveying,  among 
other  things,  the  lot  in  question;  (J5}  deed 
from  Annie  Sawyer  and  her  husband,  Wal- 
ter Sawyer,  and  W.  B,  Blain,  to  C.  W.  Howth, 
dated  September  17,  1913,  conveying  the  lot 
In  controversy;  and  (6)  deed  from  C.  W. 
Howth  to  W.  R.  Blaln,  dated  December  18, 
1914,  conveying  said  lot  to  appellee. 

It  also  appears  from  the  evidence  that  In 
the  partition  suit  between  Mrs.  Annie  Pipe 
and  her  divorced  husband,  E.  W.  Pipe,  she 
agreed  to  pay  him  $300,  and  tbe  judgment 
'  was  so  entered,  and  she  did  not  have  the 
money,  and  that  in  order  to  get  same  she 
executed  a  deed  to  W.  R,  Blaln  (appellee), 
of  date  August  16,  1912,  conveying  to  him 
the  three  lots  decreed  to  her  in  said  parti- 
tion suit,  one  of  which  was  the  lot  here  in 
question,  the  deed  reciting  a  consideration  of 
$750,  $400  cash  and  one  vendor's  Hen  note 
for  $S50,  payable  one  year  after  date.  It 
Is  not  questioned  but  that  this  conveyance 
was  simulated,  being  merely  for  the  purpose 
of  negotiating  the  note  to  enable  Mrs.  Pipe 
to  get  the  mcmey  with  which  to  pay  the  $300 
awarded  to  B.  W.  Pipe  in  said  partition  suit, 
and  that  when  the  note  for  the  $350  was 
paid  off  by  Mrs.  Pipe,  Blain  reconveyed  all 
of  said  property  back  to  her  except  the  lot 
Involved  here.  It  Is  also  shown  by  the  evi- 
dence that  before  said  note  was  discharged 
by  Mrs.  Pipe,  and  before  Blain  reconv^ed 
said  property  back  to  Mrs.  Pipe,  her  then 
husband,  Walter  Sawyer,  was  Indicted  for 
felony  theft,  and  that  In  negotiating  rela- 
tive to  said  charge  with  W.  R.  Blaln,  appel- 
lee, tbe  apparent  title  to  said  lot  then  being 
in  said  Blaln,  she,  Mrs.  Sawyer,  her  hus- 
band, the  said  WaUec  aawyerp  defendant  in 


said  fdony  theft  caae^  and  said  W.  R.  Blaln. 
executed  a  deed  to  O.  W.  Howtb.  to  said  lot 
in  queatloa.  dated  September  IT.  1»13.  This 
is  the  deed  that  atipeUants,  In  tbelr  saswer. 
specially  assert  was  a  mortgage,  and  wbldi 
appellee  contends  was  a^ecnted  as  an  atiso- 
lute  conveyance  of  the  lot  for  the  poxpoee 
of  paying  tbelSOO  See  diarsed  to  defend  said 
Walter  Smvrjw  in  said  felony  case. 

Apiiellant  Annie  B.  Tounft  with  retecice 
to  the  deed  referred  to  in  i^q^eilant^  answw 
as  a  mor^agfl^  teetlfled  as  fallows: 

"Q.'  Now,  Mrs.  Pipe,  there  Is  in  evidence  a 
deed  introduced  by  plaintiff,  a  deed  from  yoa 
and  Walter  Sawyer  and  W.  B.  Blain  to  C.  W. 
Howth,  that  deed  dated  September  13, 

1917,  and  readiiv  as  follows:  That  Annie 
Sawyer,  joined  by  her  husband,  Walter  Sawyer, 
and .  W.  R.  Blain,  of  the  oonnty  of  Jefferson, 
state  of  Texas,  for  and  in  consideration  of  the 
sum  of  $200  to  us  in  band  paid  by  C.  W.  Howth, 
the  receipt  of  which  la  hereby  acknowledged, 
have  granted,  sold  and  conveyed,  and  by  these 
presents  to  grant,  sell  and  convey  to  the  said 
C.  W.  Howtb  of  the  county  of  Jefferson,  state 
of  Texas,  all  that  certain  lot,  tract  or  parcel 
of  land,'  etc  Now  I  will  ask  you  it  you  ever 
received  that  $200  which  la  recited  as  having 
been  paid  by  Mr.  Howth  I  A.  Mr.  Howth 
vrill  tell  yoa  that  he  never  paid  me  a  thing. 
Mr.  Howth  didn't  pay  me  a  nickel  In  God's 
world,  and  I  will  take  a  dying  oath  that  I  never 
received  a  dime  from  him.  I  can't  explain 
to  the  court  bow  come  to  execota  that  deed, 
because  1  never  executed  nothing  bat  this  bond 
for  Sawyer.  That  is  all  that  1  ever  signed  is 
that  one  paper.  I  siffied  a  bond  for  Sawyer, 
because  he  got  into  some  trouble.  He  was  my 
husband  at  that  time.  Mr.  Itewyer  told  me  to 
go  and  get  Mr.  Blsin,  when  he  was  arrested. 
He  was  arrested  as  be  was  going  to  get  on 
the  car  at  the  post  office,  and  he  aaid,  'Go  to 
Mr.  Blain,'  and  I  went  up  to  Mr.  Blain's  office 
and  told  him  that  he  was  arrested,  and  he  said. 
'Do  you  want  me  to  defend  him?'  and  I  said. 
'How  much  will  you  charge?*  and  he  said  *$*J0 
to  plead  his  case,'  and  X  had  $10  in  my  pocket 
and  X  went  up  to  John  Ryan  in  tbe  money  order 
department  and  I  got  another  $10,  and  X  paid 
him  his  fee,  and  I  said,  'Ain't  you  going  to  give 
me  a  receipt?'  and  he  said,  'You  know  I  am  all 
right.'  I  certainly  paid  him  cash,  and  he 
knows  It  too.  He  knows  it,  too,  that  I  gave 
bim  $20,  and  Mr.  Howth  will  be  a  witness  for 
that,  too.  I  gave  bim  the  $20  and  he  was  in 
jail  about  two  days.  That  was  on  tlie  8th  day 
of  August,  1913,  that  he  was  arrested,  and  it 
was  between  that  and  the  12th  day  I  paid  him 
the  money,  and  he  got  him  ont  of  jail.  He 
said  to  me,  'Are  you  going  to  let  him  stay  in 
jail?*  and  I  said,  'I  don't  know  nothing  about 
it.'  and  he  said,  'Why  dont  you  get  a  bondT 
and  he  said,  1  iriU  go  his  bond  if  yon  wlB 
deed  me  a  lot,*  and  I  nid,  *I  don't  want  to  dead 
any  lot  over  to  yoD.*  and  he  s^d.  *Zou  will 
get  it  back  again,*  and  he  got  me  to  sign  the 
bond.  Of  course,  X  couldn't  read  it  myself, 
and  I  Just  took  what  they  read  to  me.  1 
wasn't  able  to  read  it  myself.  If  the  deed  that 
they  have  introduced  dated  the  17th  of  Sep- 
tember, 1918,  from  W.  Sawyer  et  al.  to  C.  W. 
Howtb.  is  claimed  by  Hr.  Blain  to  be  a  deed 
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that  wa  exeeated  to  Mean  tbem  on  Hr.  Saw- 
jer**  bond,  I  will  state  that  I  know  nothiss  <tf 
that  Thtj  told  m«  that  It  wag  a  bond  that 
I  waa  alcniaf  I  and  that  la  aU  that  I  know." 

On  cross-examination  she  fartber  testified: 

"At  the  time  myself  and  Mr.  Blain  made  that 
deed  to  Mr.  Howtb,  there  was  some  improTe- 
tneota  on  the  lot.  *  *  *  On  September  3, 
1814,  Mr.  Blain  deeded  this  Jand  bacA  to  me, 
but  at  the  time  he  gave  me  that  deed,  I  did 
not  onderstand  at  that  time  that  he  wasn't 
going  to  deed  it  all  back  to  me;  that  is,  this 
46  ftet  on  the  east  end  of  that  property.  I 
dida't  owe  Ur.  Blain  a  nidiel,  and  I  didn't  re- 
ceire  a  nickel  from  him,  and  this  ia  nothing  but 
a  pare  i^ece  of  robbery.  Yes,  sir,  I  told  my 
attorney  that  be  refused  to  deed  it  back  to  me. 
He  told  me  that  he  woaldn't  deed  it  all,  that  he 
was  going  to  keep  that  lot.  I  didn't  know  that 
I  was  signing  a  deed  to  my  property.  I 
thongl^  I  was  signing  a  bond.  Of  course,  I 
didnt  owe  him  anythlsf,  and  I  thought  when 
I  rigned  that  paper  that  I  would  get  it  ba^^ 
if  I  dgaed  It.  TUa  paper  that  7on  hud  ms 
has  mr  signatore  on  it.  Xes,  air;  that  is  my 
signature.  And  It  appears  to  have  been  dated 
on  the  17th  of  September,  At  the  time 

>  I  signed  it  with  the  intention  of  getting  it  back 
again.  At  the  time  this  deed  was  made  to  Mr. 
Howth,  I  will  say  that  I  had  nothing  to  do  with 
it,  and  Mr.  Howth  will  tell  you  the  same  thing. 
I  will  also  state  that  when  we  made  this  deed 
to  Mr.  Howth.  I  did  not  tell  Mr.  Blain  that  I 
would  pay  him  $200  to  represent  Walter  Saw- 
yer. In  fact,  I  never  promised  him  anything, 
not  a  five-CMit  piece.  He  said,  'I  charge  $20  to 
plead  his  ease,'  and  I  paid  him  the  fUO  cash 
before  he  took  the  case.  That  $20  I  paid  Mr. 
Blain  was  to  represent  Mr.  iSawyer  in  the 
courts,  not  the  justice  court  alone.  He  diarged 
me  $20,  and  I  paid  him  for  it.  I  suppose  Mr, 
Blain  went  to  the  justice  court  and  represented 
Mr.  Sawyer  in  the  examining  trial.  I  don't 
know  for  anre  whether  the  grand  Sxuj  of  Jef- 
ferson coon^  indicted  him  after  that  or  not 
for  theft,  but  he  told  me  (Blain)  that  I  had 
to  get  some  one  to  go  his  bond,  and  I  said  I 
didn't  know  who  to  get,  and  he  satd.  'You  sign 
a  lot  oyer  to  me,  and  I  will  go  bis  bond,'  and 
he  said,  *I  will  give  it  back  to  you.'  I  don^ 
know  whether  Mr.  Blain  went  before  Justice 
Showers  snd  rcpreaented  my  husband,  Walter 
Sawyer,  on  his  examining  trial  or  not.  I  was 
present  In  court  at  that  time,  but  I  don't  know 
whether  it  was  Juatice  Showers  or  not.  Yes, 
air;  It  was  before  one  of  the  juatlees  of  peace 
that  the  trial  was  had.  I  psid  Mr.  Blain  $20 
to  represent  Mr.  Sawyer.  I  don't  know  what 
Mr.  Blain  would  charge  to  represent  a  man 
for  theft,  but  I  do  know  he  aaid  he  would  rep- 
resent Mr.  Sawyer  for  $20,  and  I  paid  him,  and 
that  was  enough,  too.  It  is  not  a  fact  that 
after  Sawyer  was  Indicted  on  a  felony  theft 
charge  that  I  made  that  deed  to  Mr.  Howth, 
and  promised  to  pay  Mr.  Blain  $200  to  repre- 
sent him.  Mr.  B!ain  told  me  he  would  plead 
his  case  for  .$20,  and  I  paid  him.  There  was  no 
trial  that  I  know  of.  There  was  no  evidence 
against  him.*  He  came  out  of  that  case.  I  don't 
know  bow  much  money  Walter  Sawyer  was 
charged  with  having  taken.  I  never  heard  the 
amount  named.  I  think  fas  was  charged  with 
teUng  $75  and  a  watch,  but  I  don't  know  any- 
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thing  more  about  it,  I  .dont  know  anything 
mon  aboBt  it  than  yon  do." 

AppeUae  W.  B.  Blain  testified: 

*^ere  has  been  certain  deeds  introduced  in 
evidence  concerning  this  property,  one  from  ths 
defendant  to  me,  and  one  from  me  to  the  de- 
fendant, and  one  from  myself  and  defendant 
and  Walter  Sawyer  to  C.  W.  Howth.  I  will 
now  ten  about  how  I  first  become  connected 
with  this  matter,  beginning  at  the  first  trans- 
action that  I  had  with  reference  to  thi»  land. 
On  March  18,  1911,  Mr.  Howth  filed  suit  for 
Mrs.  Pipet  It  was  at  that  time  against  91. 
W.  Pipe,  and  in  tiie  orii^al  petition  she 
applied  for  a  diTorce*  *  *  *  I  think  possible 
he  tried  the  cue,  I  am  not  pomtive,  but 
there  was  no  dispute  as  to  the  community 
property  in  that  suit.  The  only  thing  Involved 
was  the  divorce.  SubsoQuently,  the  suit  was 
filed  by  me  for  a  division  of  the  community 
property.  *  *  *  There  was  a  setUement 
made  by  which  Mr.  Pipe  was  to  receive  a  27% 
foot  on  the  nortii  end  of  the  tract  and  Mrs. 
Pipe  to  receive  the  house  in  which  they  lived 
and  the  balance  of  the  property.  There  was  a 
tract  237  feet  and  the  other  was  46  feet  by 
237,  and  another  littie  piece  that  she  acqoired 
through  the  Beaumont  Improvement  Company. 
There  was  &n  agreed  judgment  between  the 
parties,  and  a  judgment  entered  in  the  case. 
She  agreed  to  pay  $800  to  B.  W.  Pipe  when 
the  judgment  was  entered.  *  *  *  In  the 
meantime  she  married  Walter  Sawyer,  and  he 
was  arrested,  I  think  the  10th  of  September, 
and  put  in  jail  on  the  10th  of  September.  I 
made  his  bond  for  appearance  before  the  jus- 
tice of  peace  for  examining  trial,  aud  charged 
her  $20  to  r^resent  him  in  the  examining  trial, 
and  sue  paid  me  $10,  and  I  think  she  borrowed 
the  other  $10  from  somebody.  I  told  her  that 
I  would  accept  $20  in  the  examining  trial  be- 
fore Judge  Showers,  and  I  did  it  the  next 
morning.  He.  was  bound  over  to  the  grand  jury, 
and  I  made  that  bond.  Mr.  John  Brooks  and 
myself  were  sureties  on  this  bond.  Thtt  bond 
was  made  on  the  11th  day  of  September.  The 
grand  jury  returned  an  indictment  against  him 
on  the  13th  day  of  September,  1913,  and  on 
the  17th  she  came  to  the  office.  He  was  ar- 
rested on  the  17tb  of  September,  and  she  came 
to  the  office  some  time  between  11  and  12 
o'clock  and  told  me  that  he  bad  been  arrested, 
and  we  had  to  make  another  bond  for  hUn, 
that  he  was  in  jail,  and  I  told  her  -that  Z 
woiUdn't  make  the  bond  for  lilm  unless  I  waa 
paid  a  fee  In  the  ease  for  representing  him.  I 
told  her  that  if  she  wanted  to  employ  Mr. 
Howth  and  myself  to  represent  him  in  the 
felony  case,  that  we  would  if  the  fee  was  paid. 
She  didn't  pay  any  money,  and  suggested  that 
I  take  this  titie  to  the  land  in  my  name  and 
that  would  be  security.  I  told  her  that  it 
would  not  be  security,  that  it  was  her  home- 
stead, but  that  she  could  make  a  deed  Mr. 
Howtii  for  the  46  feet,  and  in  that  way  there 
would  not  be  any  question  as  to  the  passing  of 
the  title  out  of  me.  So  she  and  X  and  Walter 
Sawyer  executed  the  deed  to  Mr.  Howth.  That 
deed  was  executed  for  a  $200  fee  to  repre- 
sent Walter  Sawyer  in  the  felony  case  pending 
against  him  in  the  district  court.  It  waa  not 
for  the  purpose  of  securing  money  on  a  bond 
for  Walter  Sawyer,  none  In  the  world.  I  Jiad 
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tigatd  his  bond  twice  before  wititont  any  leeor- 
i^.  That  deed  was  ^ven  aa  a  fee  for  repre- 
seDting  him.  *  •  «  After  thia  deed  was 
made  hj  myself.  Walter  lawyer,  and  Annie 
Sawyer  to  Mr.  Howtb,  Mr.  Howth  made  a  deed 
to  me.  Mr.  Howth  and  I  dissolred  partuerali^ 
in  September,  1914,  and  at  that  time  we  owned 
this  piece  of  land,  and  another  piece  in  the  A. 
B.  'William*  aorrey  about  half  a  mile  north  of 
this  and  an  interest  in  a  tract  ot  land  In  the 
Bullock  sarrey  that  we  had  taken  in  aa  fees 
and  he  deeded  the  three  tracts  to  me.  That 
was  my  part  of  the  fees.  Tbtt  is  I  got  the  land 
in  a  settlement  of  our  partnerahlp  business. 
That  deed  was  made  to  me  aa  a  aettlement  of 
the  affairs  of  our  oifice." 

On  cross-examination  be  farther  testified : 

"When  Mrs.  Pipe  first  came  to  see  me  about 
this  Sawyer  matter,  I  don't  think  there  was 
any  complaint  filed  at  that  time.  I  think  the 
complaint  was  filed  afterwards.  They  had  just 
arrested  him,  and  she  came  on  to  the  office  to 
see  me.  When  he  was  first  arrested,  he  waa 
not  charged  with  a  misdemeanor,  bnt  waa  charg- 
ed with  a  felony  for  stealing  90-odd  dollars  and 
a  watdi.  I  don't  know  whether  the  bond  says 
that  he  was  charged  with  ji  miBdemeanor  in  the 
Justice  court  or  not  In  fact,  I  don't  know  what 
the  bond  says,  but  I  know  what  I  represented 
him  for,  and  I  know  what  he  was  charged  with. 
•  •  *  After  he  was  indicted,  he  was  arrest- 
ed again  on  the  17th.  Tills  examitung  trial 
was  had  on  'the  11th.  *  *  *  I  onderstood 
that  he  had  been  Indicted,  and  was  put  in  Jail 
wh«i  she  came  to  the  office.  *  *  *  I  did  not 
appear  before  the  court  on  the  lOth  and  have 
his  bond  fixed  for  him.  At  that  time  I  was  not 
employed  in  tbe  case.  I  represented  the  man 
in  the  Justice  trial  for  f20,  which  was  paid, 
and  knowing  that  if  he  was  indicted  I  felt  that 
he  would  come  back  to  get  me  to  represent 
him  Bgain,  but  I  didn't  consider  that  I  was 
employed  in  the  case  at  that  time.  I  was  out 
of  the  case  and  paid  for  it,  when  the  examining 
trial  was  over.  After  he  was  Indicted,  she 
came  to  the  office,  and  my  agreement  was  to 
defend  him  for  $200.  *  *  *  I  have  already 
stated  several  times  the  case  was  dismissed 
on  the  motion  of  the  count?  attorney,  and  that 
the  case  did  not  go  to  trial.  I  convinced  the 
county  attorney  that  he  couldn't  convict  him, 
and  the  case  was  dismissed  on  his  own  motion. 
I  had  several  long  couversations  with  Scuriock 
about  £he  case.  I  came  to  court  every  time 
it  came  up  for  trial.  I  don't  know  how  many 
times  it  come  np  for  trial,  bnt  I  know  Mr.  Saw- 
yer, and  myself  were  in  attendance  three  times. 
I  have  a  distinct  recollection  that  it  was  set 
for  trial  more  than  the  one  time  marked  on 
the  docket,  and  I  was  present  every  time.  The 
case  was  filed  in  the  Fifty-Eighth  judicial  dis- 
trict court  of  this  county,  and  my  agreement 
was  that  I  would  defend  him,  and  my  agree- 
ment* waa  to  get  him  out  if  I  eonld  for  fiiOO. 
It  didn't  matter  whether  I  tried  the  case  or  not. 
I  considered  whoa  tbe  caae  was  dismissed  that 
I  bad  falfilled  my  agreement  with  her.  That 
agreement  contemplated  that  I  would  try  his 
case,  and  I  would  have  tried  it  If  it  bad  not 
been  dismissed,  but  it  did  not  contemplate  tbat 
if  be  bad  been  tried  and  convicted  that  I  would 
appeal  his  case  for  him  in  the  Court  of  Crim- 
inal Appeals.  Wa  did  not  hare  any  ondentand- 


ing  about  that.  1^  afreenent  went  to  tb»  «z- 
tent  that  I  would  defend  him  In  the  district 
court  for  $200,  and  he  nerer  had  a  trial  In  the 
district  court.  The  snrest  and  best  way  to 
get  rid  of  a  criminal  case  ia  to  get  it  dis- 
missed If  yon  can." 

Tb»  -witness  Jean  A.  Hartnett  testUted  for 
plaintiff  as  follows: 

"You  have  exhibited  to  me  a  paper  whidi  pur- 
ports to  bear  my  signature,  and  I  have  examined 
the  aame,  and  have  identified  same  as  wj 
signature.  Will  also  say  that  I  took  the  ac- 
knowledgment as  a  notai7  pnUie  of  this  oonnlr 
to  that  instniment  I  was  present  at  the  time 
Mrs.  Xoung,  at  that  time  Mrs.  Sawyer,  and  Mr. 
Blain  had  a  conversation  with  reference  to 
representing  Mr.  tjawyer,  her  husband.  I  was 
in  tbe  office  with  Mr.  Blain  and  heard  part  of 
the  conversation.  The  part  that  I  heard  waa 
this:  When  Mrs.  Sawyer  carae  into  the  office 
this  day,  she  had  a  bond.  Her  hnsband  waa  in 
jail,  and  had  been  Indicted— I  believe  he  had  been 
indicted,  I  am  not  sure.  Anyway,  she  had  a 
bond,  and  wanted  Mr.  Blain  to  represent  bun 
and  get  a  bond  up,  and  Mr.  BlaJn  refused  to 
resent  him  unless  she  paid  him  a  cash  fee. 
She  said  that  she  did  not  hare  the  money,  and 
tbe  question  of  land  was  brought  up,  some  land 
she  owned  out  there.  I  don't  know  exactly 
where  it  was  at  the  time.  When  I  came  back 
to  Mr.  Blain'a  office,  Mr.  Blain  had  wrote  up  a 
deed,  and  I  took  her  acknowledgment,  wh«^ein 
she  transferred  a  lot  to  Mr.  Blain  for  Mr. 
Blain  to  represent  Sawyer,  in  that  case  for 
theft,  I  believe." 

On  cross-ezamlnatltm  he  farther  testified: 

"As  I  have  already  stated  in  my  examination, 
I  have  a  recollection  about  this  woman  havinc 
gone  over  to  Bfr.  Blain's  office,  and  talking 
over  this  whole  transaction  with  Mm,  hot  can't 
say  that  there  is  a  distinct  rec<^ection.  I 
remember  the  caae  and  the  occasion,  and  I  re- 
member what  was  said  in  that  conversation; 
tbat  is,  part  of  what  was  said.  She  come  in 
there  and  wanted  Mr.  Blain  to  represent  Walter 
Sawyer,  who  was  then  charged  with  theft,  and 
make  bond,  and  get  him  out  of  jail.  That  was 
her  purpose  in  coming  up'  there,  yes,  sir;  she 
said  that  was  her  purpose  in  coming  up  there, 
to  get  Mr.  Blain  to  represent  Walter  Sawyer 
and  make  a  bond  for  him.  I  also  have  a  rec- 
ollection about  her  saying  tbat  she  wanted  Mr. 
Blain  to  get  him  out  of  jail,  as  he  was  in  jail 
at  that  time.  Mr.  Blain  said  tbat  he  wouldn't 
represent  bim  unless  she  paid  him  a  cash  fee." 

[3]  That  a  deed,  absolute  on  Its  face,  may 
be  shawQ  by  Intention  of  the  parties  to  be  a 
security  for  debt  or  any  flnandal  risk,  aod 
therefore.  In  lejml  contemplation,  a  mort- 
gage. Is  well  settled.  The  deed  In  the  In- 
stant case  being  absolute  on  Its  face — a  reg- 
ular warranty  deed — and  appellants  baring 
pleaded  that  it  was  a  mortgage,  the  burden 
was  upon  them  to  show  by  a  preponderance 
of  the  evidence  that  same  was  intended  by 
the  parties  to  be  a  mortgage.  Brewster  v. 
Davis,  06  Tex.  478;  Lowry  v.  Carter,  46  Tex. 
CiT.  App.  4SS,  102  S.  W.  830:  Ooodbar  T. 
Bloom,  4S  Tttc  CUT.  App^  4S4,  96  &  W.  AST. 
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For  tlie  dead  to  hxn  ben  a  moitfafls,  It 
must  have  been  so  imdbntood  and  intended 
by  both  parties  at  tbe  dme'of  jta  execution. 
Webb      Bum^,  TO  Tex.  824,  7  S.  W.  841. 

14,  6]  Where  there  is  any  dispute  as  to  the 
facta,  then  the  court  should  submit  the 
matter  to  the  jury;  but  as  ,we  view  .the  rec> 
ord,  and  under  the  law,  the  evidence  submit- 
ted by  appellants  did  not  raise  the  Issue  ct 
the  deed  b^ng  a  mortgaee.  Ajipellant^  In 
their  pleading  admit  the  executicn  of  the 
deed,  but  contend  that  same  waa  Intuded 
as  a  mortgage.  But  Mrs.  Young  ^wyer) 
nowhere  In  her  trattmony  says  that  said  deed 
was  intended  as  a  mortgage.  In  effect,  she 
doUes  the  excutinx  of  the  deed,  saying: 

"I  can't  explain  to  the  court  how  (I)  come 
to  execnte  that  deed,  because  I  never  ezecnted 
nothing  but  this  bond  for  Sawyer,  and  that  la 
all  that  I  ever  Bigned,  is  that  one  paper." 

She  further  testified: 

"If  the  deed  that  they  have  introduced, 
dated  the  17th  of  September,  1913  (the  deed  In 
question),  from  W.  Sawyer  et  aL  to  a  W. 
Hontb,  is  claimed  hy  Mr.  Blaln  to  be  a  deed 
that  we  executed  to  secure  them  on  Mr.  Saw- 
yer's bond,  I  wiU  rtate  that  I  know  nothing 
of  that  They  told  me  that  It  was  a  bond  that 
I  was  signing;  and  that  is  all  that  I  know.** 

It  thus  appears  that  appellants'  allega- 
tions in  their  answer  that  the  deed  was  a 
mortgage  ia  not  supported  by  the  proof,  and 
being  the  only  question  to  be  determined, 
under  the  pleadings,  there  was  no  error  in 
the  court's  instructing  the  verdict. 

In  their  answer,  appellants  do  not  plead 
non  est  factum,  but  plainly  admit  the  execu- 
tion of  the  deed,  nor  In  the  admission  of  its 
execution  do  they  plead  fraud  In  securing 
same.  Therefore  the  testimony  of  appel- 
lant Annie  E.  Young  that  she  "never  execut- 
ed nothing  but  the  bond  for  Sawyer,"  and 
that  •^they  told  me  It  was  a  bond  that  I  was 
slgntng,  and  that  is  all  that  I  lioow,"*  does 
not  support  the  pleading  that  the  deed  was 
executed  but  was  Intended  to  be  and  was  a 
nortguge;  The  aaa^nment  la  overruled. 

[f]  Appellants  second,  ddrd,  fourth,  and 
fifth  assignments  of  error  .eomt^aln  that  the 
court  erred  In  not  permitting  tbem  to  ask 
the  witness  Jean  A.  Hartnett  it  he  had  not 
been  charged  with  various  criminal  offenses. 
Including  murder,  selling  "do^**  Illegally 
making  lnt<Hdcatbig  liquor,  and  "bootlee- 
glng,'*  contending  that  same  waa  admissible 
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to  aftect  hlB  credlbHtty  as  a  wltsMss.  The 
court  did  not  err  in  sustaining  objections  to 
said  questlmis.  Judse  Brown.  In  the  case  ia 
H..  K.  &  T.  I^.  Oo.  T.  Ovason,  101  Tex.  836, 
107  S.  W.  527,  says: 

"At  an  early  date  in  the  history  of  this  coart. 
(t  was  settled  that  In  the  Impeachment  of  a 
witness  the  higniry  should  be  eonfioed  to  bis 
general  reputation  for  truth,  and  that  It  should 
not  extend  to  his  general  moral  diaracter.' 
Boone  T.  Weathered,  23  Texas,  675;  Ayres  v. 
Duprey,  27  Texas,  504;  Kennedy  v.  Upshaw, 
66  Texas,  452.  In  the  case  last  cited  Judge 
StaytoD  quoted  the  rule  as  above  stated  from 
Boone  v.  Weathered,  and  said:  'This  is  in  ac- 
cordance with  the  great  w^ght  of  authority.* 
Boone  v.  Weathered  has  been  followed  by  thia 
court  in  an  aubsminent  decislDnB,  and  has  in 
DO  sense  been  modified  in  Its  application  to  Im- 
peachmoit  of  witoeaaes.  However,  it  ia  claim* 
ed  that  the  rule  is  not  applicable  to  Impeatdif 
ment  of  a  witnesa  by  cross-examination  of  him, 
and  we  are  cited  to  a  number  of  authorities  to 
sustain  that  proposition,  among  which  is  Car- 
roll V.  SUte,  24  S.  W.  100,  in  which  the  Court 
of  Oriminal  Appeals  depart  from  the  rule  es- 
tabUsfaed  by  the  Supreme  Court  both  for  dvU 
and  criminal  caaes  at  the  time  that  It  had 
Jurisdiction  of  criminal  matters.  In  G.,  O.  A 
S.  F.  Ry.  Go.  V.  Johnson,  83  Texas,  tttfS,  this 
court  distinctly  applied  the  same  rule  to  cross- 
examination  of  a  witness  for  the  purpose  of  im> 
peachment  that  was  laid  down  in  the  esse  of 
Boone  r.  Weathered.  In  the  Johnson  Case,  a 
witness  being  on  the  stand,  the  party  against 
whom  he  had  testified,  over  the  objection  of 
the  party  who  bad  called  him,  was  permitted 
by  the  trial  court,  upon  cross-examination,  for 
the  pnrpose  of  impeaching  the  witness,  to  ask 
him  if  he  was  not  a  deserter  from  the  United 
States  Army.  Of  which  ruling  this  etfurt  said: 
"The  testimony  was  wholly  irrelevant  to  any 
iesue  in  the  case.  The  object  of  it  was  to  break 
down  the  witneea'  character  before  the  jury  and 
to  discredit  hia  tcatimony.  A  witness  cannot 
be  impeached  in  such  way.*  Thus  we  see  that 
the  rule  applied  by  this  court  has  been  nniform 
that,  for  the  purposes  of  impeachment  either 
upon  cross-examination  of  the  witnees  attacked 
or  by  the  introduction  of  other  evidence,  it 
must  be  confined  to  testimony  relevant  to  tb« 
iSBue  of  the  credibility  of  the  witness.  *  •  • 
We  see  no  reason  for  departing  from  the  well- 
establtfihed  rule  of  this  court  jpon  the  subject. 
We  therefore  answer  that  it  was  not  compe- 
tent on  cross-examination  to  impeach  the  wit- 
ness, Apple,  by  proving  by  htm  that  he  had  been 
lndl<^ed  for  a  felony  or  other  crime." 

lAese  assignments  are  overruled. 
No  reversible  «Tor  appearing  In  the  rec- 
OTd,  the  judgment  is  afftnoed. 
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TAYLOR  •«  «l.  y.  MASTER80N  ft  aL 

(N«.  65!>l.) 

(Ooart  of  GiTQ  Appeals  of  T«xm.  San  An- 
tonio. Juoe  1,  1921.)  • 

1.  Appeal  and  srror  ^=»66— No  appeal  oxoept 
from  flnal  Judomeat. 

No  appeal  can  be  proieeated  from  any  oth- 
er than  a  final  Judgment. 

2.  Appeal  and  error  ^80(1)  —  No  crder  or 
decree  not  predudlng  further  lltI|«U»  la  a 

"flnal  Judgment." 
iTor  purpose  of  appeal,  a  judgment  ia  only 
"final"  when  the  wbole  matter  in  controversy 
is  disposed  of  as  to  all  the  partiee,  and  no  or- 
der or  decree  wliich  does  not  predude  further 
litigation  is  finaL 

[Ed.  Note.— For  other  deflnitioDe.  aee  Words 
and  Phrases.  First  and  Seoond  Serlei^  Final 
Decree  or  Judgment.] 

3.  Appeal  and  error  ^»80(l)  — Jodgment  for 
plaintiff  disposes  of  defendant's  piea  In  re- 
convention or  oroes-action  and  l»  appealahlew 

Under  Bev.  St.  art.  1997,  dedaring  that 
there  can  be  but  one  final  judgment  in  any  cause 
except  where  otherwise  specially  provided  by 
law,  there  cannot  be  final  judgments  on  both 
pia^tiFe  original  claim  and  defendant's  plea 
in  reconyention,  e  plea  in  reconvention  or  ■ 
croae-action  being  ao  inudi  a  part  of  the  en- 
tire eoit  that,  when  jodgment  la  rendered  for 
plaintiff  on  Ida  claim  without  mentioning  de- 
fendant'a  plea,  the  judgment  will  bt  JMd  to 
have  disposed  of  such  plea  so  ai  to  be  ivPMl* 
able. 

4.  Appeal  and  trror  «=»78(3)  —  Order  sas- 
lalnlng.  demurrer  ts  pleas  held  sot  a  flsal  ap- 
psalalile  Jodgmeat 

An  order  sastainlDg  a  demnrrer  and  apodal 
exceptions  to  defendants'  pleas  in  reconTontion, 
followed  by  a  decree  redtiog  that  defendants 
declined  to  amend  and  gave  notice  of  appeal, 
and  stating  that  "on  motion  of  the  defendants 
this  cause  is  continued  nntii  next  term  of  the 
court,"  was  not  a  final  judgment,  but  merely 
an  interlocutory  order  or  decree  which  the  ap- 
peUate  court  haa  no  jurisdiction  to  review. 

Appeal  from  District  Court,  Dimmit  Coun- 
ty; W.  D.  Love,  Special  Judge. 

Tm^/tM  to  try  title  by  H.  Masterson  and 
others  against  J.  S.  Taylor  and  others.  From 
an  order  snataining  a  general  demurrer  and 
Bpedal  exc^ticms  to  defendants'  pleas  in  re- 
convention,  defendants  appeaL  Appeal  dis- 
missed. 

F.  Yanderroort,  of  Garrlso  Springs,  tot  ap- 
pellants. 

N.  A.  Sector,  ct  Anatln.  for  appdleea. 

FLY.  O.  J.  H.  Hasterson,  and  Ellen  B. 
Boes,  joined  by  her  husband,  J.  O.  Ross,  Insti- 
tuted this  action  of  trespass  to  try  title  to 
640  acres  of  land,  known  as  the  John  Cum- 
mings  survey  against  the  appellanta,  J.  S., 


Taylor,  Ella  0.  Taylor,  F.  Vanderroort,  the 
Nueces  Valley  Irrigation  Company,  Mrs.  M. 
A.  Hass,  and  tier  hnsband,  Charles  Haas. 
The  Taylors  opened  np  the  pleadings  Id  be- 
half of  the  appellants,  by  filing  a  plea  con- 
sisting of  about  16  pages  of  typewritten  mat- 
ter, wMdk  la  denominated  "Original  Plea  In 
RecQnTentlon,"  and  it  Is  fidlowed  h7  pleas  in 
reconTenUon  eaA  and  aU  of  the  otber  de- 
fttidanta,  herein  named  aa  appcUanta,  as 
well  as  1)7  interveners,  O.  h.  Baas,  Jay  C 
Adams,  lianas  H.  MiUa,  BUen  Taylor  Dents; 
and  Hden  F.  Beedy.  death  of  H.  Maa- 
teraon  was  suggested,  and  hla  beirs  wore 
made  parties  plalntUf.  The  court  sustained 
ft  general  demurrer  anfl  spedal  ezceptiona 
to  tlie  lAeas  of  i^)pellanti^  and  ftwn  that  or- 
der  this  appeal  has  been  attempted.  After 
redtlng  that  defendants  dedlned  to  amend 
and  gave  notice  of  appeal,  the  decree  states: 
"On  motion  of  the  defendants  this  cause  is 
continued  until  next  term  of  the  court** 

[1]  With  only  a  few  eKeptlons  vpedallT 
provided  for  by  statute,  the  rule  Is  fixed  and 
Inexorable  that  no  ai^ral  can  be  intwecated 
trim  any  other  than  a  flnal  Jodgmrat.  Tba 
reason  for  such  a  rule  Is  the  beneficent  one 
of  protecting  courts  and  litigants  from  Texa- 
tlous*  frivolous,  and  interminable  appeals 
fran  the  numerous  orders  of  a  ni^  prlos 
court  in  the  trial  of  causes.  The  wisdom 
of  the  rule  has  commended  it  to  English  and 
American  courts  for  so  long  a  time  "tliat  the 
memory  of  man  runneth  not  to  the  contrary." 
Without  the  rule,  and  a  strict  enforcement  of 
it,  Inatricable  confusion,  a  vast  amount  of 
useless  and  unnecessary  labor,  a  vast  ex- 
penditure of  money,  indefensible  consump- 
tion of  time,  and  criminal  delay  in  the  pres- 
ervation of  rights  or  redress  of  wrongs, 
would  Inevitably  result 

[2]  There  can  be  only  one  flnal  Judgment 
or  decree  in  a  case,  and  a  judgment  fs  only 
final  when  the  whole  matter  In  controversy 
is  disposed  of  as  to  all  the  parties,  and  no 
order  or  decree  which  does  not  predude  fur- 
ther Utigatlon  Is  final.  It  Is  the  last  the 
conduslve  Judgment  which  settles  all  of  the 
Issues,  as  to  all  of  the  parties.  Nothing  more 
must  remain  to  be  done,  if  the  jadgmmt  is 
a  final  one.  As  said  by  i/lx-  Freeman  and 
cited  with  approval  by  the  Supreme  Court: 

"A  decree  can  never  be  final  nntO  tiie  party 
in  whose  favor  it  is  can  obtain  tome  benefit 
therefrom  without  again  setting  the  cause  down 
for  farther  hearing  before  the  court  •  •  •  ■ 
Linn  v.  Arambould,  56  Tex.  611;  Bailway  v. 
Smith  County,  OS  Tex.  74;  Garza  v.  Baker,  6S 
Tex.  483;  Trammell  v.  Rosen,  106  Tex.  132, 
167  S.  W.  1161;  Fort  Worth  Imp.  Dist  T, 
City  of  Fort  Worth,  106  Tex.  148.  ISS  &  W. 
164.  48  L.  R.  A.  (N.  S.)  9M;  Kinney  T.  Tele- 
phone Co.,  222  a  W.  227. 

IS}  The  statute,  artlde  1997,  Rev.  Stata^ 
is  positive  in  declaring  that  there  can  be 
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Init  mm  ftoi]  Jadgment  raiderea  In  muj  cause 
«n!«pi  where  It  la  otberwlse  spedaUy  pro- 
Tided  b7  lewt  end  It  cannot  te  contended  tbat 
the  lav  has  provided  that  where  there  la  a 
plea  In  reconvmttloii  two  final  JndgmentB 
will  be  permissible,  one  on  tbs  orltfnal  dalm 
and  the  other  on  tbe  plea  of  the  def6ndtant. 
On  tbe  other  hand,  pleas  In  recouTentton  or 
croes-actlona  are  considered  to  be  so  mnch  a 
part  of  the  entire  suit  that  when  a  judgment 
im  rendered  for  the  plaintiff  on  his  daim, 
without  mentioning  the  plea  In  reconvention 
or  cross'actlon,  the  Judgment  will  be  held  to 
have  disposed  of  such  plea  or  cross-action. 
In  the  case  of  Trammell  v.  Bosen  herein 
dted,  tbe  Supreme  Court  shows  a  conflict  be- 
tween different  Courts  ot  Civil  Appeals  on 
this  subject,  but  holds  that  this  court  and 
the  Court  of  Civil  Anteals  of  tbe  Fifth  Dis- 
trict were  correct  In  holding  as  herdn  in- 
dicated.  The  Supreme  Gonrt  aald: 

"These  dodsloiis  of  the  Courts  of  CivO  Ap- 
peals for  the  Fourth  and  Fifth  Districts,  re- 
spective!;, proceed  upon  the  theory  tbat  the 
geoeral  Judgment  iu  favor  of  plaintiff  against 
the  defendants  sdjudlcates  all  matters  pleaded 
to  the  cross-action  as  effectually,  for  all  prac- 
tical purposes,  as  though  the  judement  em- 
bodied an  express  finding  thereon  in  a  specific 
snm  in  £avor  of  defendants,  and  then  deducted 
that  Bum  from  the  gross  amoont  found  for 
plaiatlS.  We  think  that  reasoning  is  sound,  al- 
though the  form  of  such  judgment  Is  not  com- 
mendable." 

Tbe  answers  In  this  case,  If  they  set  op  any 
defense  at  all,  would  amount  to  no  more  than 
pleas  of  not  guilty  and  a  prayer  to  be  quieted 
In  their  title,  and  Jt  would  be  a  Judicial 
anomaly  If  there  could  be  a  final  Judgment  on 
their  plea  and  then  one  on  the  petition. 

[4]  The  appeal  will  be  dismissed  because 
of  a  want  of  Jurisdiction  to  review  what  was 
merely  an  interlocntury  order  or  decree  of 
the  court. 


DALLAS  COUNTY  STATE  BANK  V.  CRI8- 
IMON  at  at.   (N«w  8557.) 


(Conrfe  of  Olvil  Appeals  of  Texas. 
June  4,  mi.) 


Dallas. 


Chattel  oiortiaBea  «=>I38(I)— Saperior  to  ma- 

ohanio's  Han  for  repairs. 
A  properly  recorded  chattel  mortgage  on  an 
automobile  is  a  lien  superior  to  the  lien  of  a 
mechanic  for  repairs  made  aubsequest  to  the 
mortgage,  tiiongh  the  mortgage  obligated  the 
mortgagor  to  keep  the  automobile  in  repair, 
where  it  also  provided  that  be  should  not  in- 
cumber or  permit  any  incnmbnmee  or  Ueo  of 
any  character  against  it. 


Brfor  from  DaUu  Cbimt?  Gonrt; 
WvA,  Judge. 


T.  A. 


Snit  by  file  Dallas  Oonnty  Btata  Bank 
against  B.  XL  CMsmon  and  oOaea.  Judg- 
ment granting  pi^iFiHip  insnfflctent  relief,  and 
It  brings  enor.    Beversed  and  rendered. 

HoUand  ft  Barttett,  of  DaUas,  for  plaintiff 
!n  error. 

J.  R.  6<dden,  of  Dallas,  for  defendants  in 
oxor, 

TALBOT,  J.  This  BUlt  was  brought  by 
Dallas  County  State  Bank  against  B.  B. 
Crismon«  Used  Ford  Corporation,  and  B.  U. 
C<mrad  to  recover  balance  due  -oa  a  note 
secured  by  duittel  mortJeage  executed  by 
said  Crismon  payaUe  to  Used  Ford  Corpora- 
tion and  transferred  for  value  and  before 
maturity  by  said  corporatl<ni  to  said  bank, 
and  to  forecloee  a  diattel  mortgage  on  an 
automobile  truck.  0<mrad  was  made  a  party 
defendant  by  the  bank,  he  having  possession 
of  the  truck  claiming  a  mechanic's  lien  tbwe- 
on.  Defendant  Crismon  filed  no  answer. 
There  was  no  Issue  aa  to  the  amoont  due  the 
bank  or  as  to  the  validity  of  the  (diattel  mort- 
gage held  by  it  The  diattel  mortgage  was 
on  record,  and  the  defendant  In  error  was 
therefore  affected  wlUi  notice. 

The  defmdant  In  error,  B.  U.  Conrad,  an- 
swered, alleging  that  during  March  and  April, 
1920,  he  was  engaged  In  the  automobile 
garage  bnsiness^  furnishing  material  and 
It^r  to  repair  cars  for  hire,  and  that  while  so 
aigaged,  the  defmidant  R  B.  Orlsmon  brought 
to  him  the  automoUle  upon  which  plaintiff 
is  seeking  to  fore(doae  a  lien,  and  requested 
htm  to  make  such  repairs  on  said  automobile 
as  were  necessary  to  pat  said  car  In  good 
ooDdltion  so  that  the  same  could  be  operated 
and  used  for  the  purposes  for  which  It  was 
Intended  that  it  should  be  used.  That  de- 
foidant  In  error  repaired  said  car,  furnish- 
ing such  material  and  snch  labor  and  per- 
forming such  services  aa  were  necessary  In 
connection  therewith,  and  that  the  reasonaUe 
value  of  the  labor,  services,  and  material  so 
furnished,  and  which  were  necessary  to  the 
continued  operation  of  the  car,  was  in  the 
sum  of  $217.16,  which  said  amount  the  said 
B.  B.  Crlamon,  as  owner  of  said  car,  agreed 
to  pay  to  defendant  In  error  tor  socii  labw, 
material,  and  services  raidered  by  him.  De* 
fendant  In  error  farther  pl^ed  that  the 
mortgage  contract  obligated  the  defoidant 
B.  E.  Crismon  to  keep  tbe  automobile  tnck 
in  good  r^iair;  tbat  tb»  repairs  made  by  tiie 
defendant  In  error  were  necessary  for  the 
preservation  and  bettermmt  of  the  antomo- 
Mle  and  tlie  continued  cqperatlon  thereof; 
tbat  tlie  value  of  said  car  in  Its  broten  down 
condition  at  tbe  time  It  was  delivered  to  de- 
fendant in  WTOT  to  be  repaired  by  htm  was 
aroroximately  $276  or  $300;  and  that  tbe 
value  of  the  same  after  it  had  been  repaired 
by  defendant  In  error  was  approximately 
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$660  to  1700.  and  tbe  court  fOnnd  tbat  the 
lepaln  made  bj  tbe  satd  Conrad  incnaaed 
tbe  Talue  of  said  antonwUle  truck  to  tbe  ex- 
tent of  the  r^lta  made  Mm. 

The  chattel  mortfage,  among  other  things, 
provided  tbat  mortgagor  "will  not  incnmher 
or  p^mlt  any  incumbrance  or  Hen  of  any 
character  whatsoever  against  the  same.'* 

The  case  was  tried  before  the  court  with- 
out a  Jury.  The  court  roidered  Judgment  for 
the  bank  for  $495.eo  with  foreclosure  of  Its 
diattel  mortgage  lien,  and  for  the  defttidaot 
Oonrad  for  with  foreclosure  ot  his 

mecihanlc'a  lien,  and  decreed  that  same  was 
a  surerlor  lien,  to  the  itrlor  recorded  diatM 
mortgage  lien  held  1^  the  bank.  From  this 
Judgment  the  bank  sued  out  a  writ  of  error. 

There  was  no  c<»itroTerted  Issue  as  to  tbe 
amount  due  the  bank  or  as  the  validity  of 
the  chattel  mortgage  lien  held  by  it  The 
only  disputed  question  In  the  case  was  and  is 
with  reference  to  the  priority  of  liens  shown. 
In  other  words,  the  question  involved  In  the 
controversy  in  the  county  court  was  and  Is 
In  this  court,  whether  or  not  the  existing 
chattel  mortgage  Ilen  of  the  bank  Is  superior 
to  the  after-acquired  and  established  mechan- 
ic's lien  of  the  defendant  in  error,  £}.  V.  Con- 
rad. The  counset  for  the  defendant  In  er- 
ror has  filed  in  this  court  a  very  interesting, 
persuasive,  and  able  brief  In  support  of  his 
contention  that  Che  established  meduuilc*s 
lien  Is  tbe  superior  lien,  but  It  appears,  we 
think,  that  the  Supreme  Court  and  the  Courts 
of  Civil  Appeals  of  this  state,  which  have 
passed  upon  the  question  with  possltdy  one 
exception,  have  held  to  the  contrary.  Ameri- 
can Type  Foundry  v.  Nichols  (Sup.)  214  S.  W. 
301 ;  Ferrel-Mldiael  Abstract  &  Title  Co. 
McCormac  et  a1.  (Conf.  App.)  215  S.  W.  S5»; 
Jesse  French  Piano  &  Organ  Co.  v.  EilUott, 
166  S.  W.  20;  Holt  v.  Schwars,  225  S.  W. 
856.  The  matter  seems  to  have  been  very 
carefully  considered  and  exhaustively  dis- 
cussed in  the  cases  cited,  and  anything  we 
might  say  in  disposing  of  this  appeal  in  addi- 
tion to  what  Is  said  would  be  saperfluous  and 
useless.  In  the  first  case  cited  the  Supreme 
Cotirt  held  that  a  Hen  of  a  printer  on  a  print- 
ing press  and  gasoline  engine  is  subordinate 
to  tbe  Uen  of  a  chattel  mortgage  filed  for 
record  before  the  printer  began  his  employ- 
ment, notwithstanding  such  statute  provides 
for  "a  first  Uen."  In  that  case  the  court  said 
that  the  rffect  of  its  dedslon  was  to  8ut>- 
jeet  to  the  eva^o^a  lien  the  property  creat< 
ed  tv  or  necessarily  connected  with  the  per- 
formance of  his  labor,  as  tbat  property  stood 
at  the  time  ol  his  employment  but  that  the 
court  declined,  in  the  absence  of  clear  lan- 
guage regarding  It,  as  have  most  of  the  courts 
of  last  resort  in  the  United  States,  to  extend 
the  employe's  lien  so  as  to  attach  to  and 
diminish  or  destroy  the  Interest  or  right  of 
an  Innoeait  Uenholder  wbldi  had  vested  prior 
to  the  employment,  and  of  which  the  employA 


wu  duurgeable  wltli  notice.  In  support  of 
1316  eondiMten  reached  the  8m«»ne  Conrc 
quoted  from  the  i^iinlon  of  the  Sumone  Ctnut 
of  Mldilffin  in  the  caae  of  Denteon  t.  Sholer, 
47  MlCh.  SOS,  11  N.  W.  402,  41  Am.  Bep.  734. 
the  fbllowlnt: 

"The  mortgage  was  on  file  and  defendants 
were  therefore  affected  with  notice.  On  gen- 
eral prindplea  it  wodM  seem  that  the  lien  ao 
earcfally  reserved  by  the  vendor,  tbe  pervon 
fatnuhiiig  the  entire  original  machine,  ongiit 
to  have  prioritr  over  the  aabeeqnent  rcpalrera. 
The  engine  itself  fnduded  all  tbe  hibor  and  all 
Ibe  material  neccsaarr  for  its  prodaetion.  and 
when  the  plaintiff  sold  it  he  virtoally  famished 
to  bis  vendees  that  labor  and  those  materials, 
and  preserved  an  express  Uen.  The  repairers 
did  less.  T%eir  expenditure  was  comparativelj 
small,  and  tber  acted  In  making  it  onder  cir- 
comstances  which  dbazged  them  with  notice 
of  the  plaintiff's  prior  lieu.  Why  should  their 
claim  b«  preferred!" 

Following  this  quotation  our  Supreme 
Court  said  that  tbe  final  conclusion  of  tbe 
Michigan  Supreme  Court  was  the  same  as 
that  announced  by  It,  and  was  embodied  In 
the  toilowlDK  sentence: 

"Had  It  been  intended  that  the  Und  of  Hen 
in  qaestlon  abonld  operate  retroqiwetiTely  and 
override  priw  securities  executed  to  secure  pur- 
chase money,  it  Is  not  to  be  supposed  that  the 
Legislature  woold  have  left  the  porpose  in  any 
doubt." 

In  Holt  V.  Schwart,  supra,  the  facts  were 
practically  tbe  same  as  in  tbe  Instant  case, 
and  the  Court  of  Civil  Appeals  for  the  Foortli 
District  said: 

"When  the  car  was  delivered  to  appeUanta  for 
repair,  the  chattel  mortgage  had  been  duly  ex- 
ecuted, filed,  and  registered,  was  subsistinff 
and  unpaid,  and  appellants  bad  fall  notice 
thereof  when  they  performed  the  work.  There 
is  no  provision  of  the  statatOTy  law  of  thie 
state  that  postpones  or  subordinatea  the  prior 
valid  chattel  mortgage  liens  to  Uena  of  repair 
shops  or  mechanics  made  upon  automolnlea 
when  such  prior  chattel  Uens  are  in  force.  If 
DO  such  lien  can  be  postponed  by  such  repairs, 
it  is  animportant  whether  the  mechanic  or  re- 
pair shop  retains  possession  or  not  or  wheth- 
er the;  increase  the  ralae  by  way  of  better- 
ments. The  mortgagee's  rights  most  be  couaid- 
ered.  He  might  not  be  willing  for  extensve 
repairs  to  be  made,  so  that  his  securitiea  may 
be  impaired.  One  dealing  with  mortgaged  prop- 
erty does  so  at  his  peril." 

These  deddons  settle  the  question  agalnat 
tbe  defendant  In  error,  and  requires  that  the 
judgment  of  the  county  court  be  rereraed, 
and  tbat  judgment  be  here  rendered  for  tbe 
plalntlfF  in  wror. 

The  fact  that  the  mortg^  contract  ob- 
ligated the  mortgagor,  Oriamon,  to  ke^  0ie 
automobile  In  good  repair  does  not  materially 
alter  the  case.  It  was  also  provided  in  tiw 
diattd  mortgage  that  the  mortgagor  *Srin 
not  incumber  or  permit  any  incumbiance  or 
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lien  of  any  diameter  wbataoerer  agatnat  the 
aame:'*  in  view  of  tlUa  latter  prnvUin  it 
may  wdl  be  aaid  that  it  was  In  the  cmtemidap 
tlim  of  the  xMrties  tluit  (he  mortgagor  AbonUl 
keep  the  automobile  In  repair  at  hla  own 
eavense  without  Incnmbnliig  It  for  the  cost 
of  and!  repairs,  and  hence  the  interdiction  of 
aocb  incnmbrance. 

All  the  material  fa<^  were  developed  In  the 
trial  below,  and  no  good  wonld  be  accompUidi- 
•d      rttnimding  tbt  case  for  another  trial. 

The  Judgment  of  the  trial  court  wUl  there- 
fore be  reversed,  and  Judgment  here  roidered, 
eatabUshlng  the  Dallas  Connty  State  Bank's 
mortgage  lien  as  a  superior  Uen  to  the  after- 
acquired  mecdtanlc^  lien  of  the  defendant  Bl. 
U.  Conrad,  and  adjudging  costs  agatnat  him. 
The  Jndgmait  of  the  county  court  below  will 
not  otherwise  be  disturbed. 


BOARD  OF  PERMANENT  ROAD  COM'RS 
OF  HUNT  COUNTY  et  al.  v.  JOHNSON 
etak  <No.8646.) 

(Oemt  tt  GIril  Appeda  of  T«a&  Dallas. 
May  7,  lfl21.  Behsariug  Denied 
Jane  4.  1921.) 

1.  Highways  «=3l03~Cbange  of  route  for  oo»' 
stnictioK  of  ooanty  read  not  as  abase  of  "dla- 
eretion,"  warraatlBg  JidMal  Istarferanoe 
therewith. 

Where  tbe  board  of  permanent  road  com- 
miaslooers  of  a  eotinty  created  under  Sp.  Laws 
88d  Zieg.  (IMS)  &  QO^  in  sdeetion  of  route  be- 
tween two  tnmlnala,  earcfnUj  eonitidwed  tbe 
entire  ritoatlon,  and  where  there  was  no  eri- 
denee  of  bad  faitb  or  perrerdty,  or  of  moral 
driinqaency,  actuating  the  board  or  any  of  Its 
members  In  receding  from  the  tentative  selec- 
tion of  one  route  and  ultimately  adopting  an- 
other route,  and  where  the  selection  of  each 
other  route  caosed  tbe  eontrlbotion  bj  the  state 
of  {106,000,  which  tbe  state  threatened  to  with- 
draw If  the  road  was  constructed  along  the 
route  first  selected,  the  change  of  rontos  waa 
not  an  abuse  of  discretion,  warranting  inter- 
ference, though  flrst  route  would  aerve  more 
people  and  the  coot  of  maintenance  would  be 
less,  but  at  most  was  a  mistake  of  judgment, 
witti  which  the  court  will  not  interfere;  "dis- 
cretion'* being  defined  as  the  power  or  right 
to  act  offldaQy  according  to  what  appears  just 
and  proper  under  tbe  circumstances. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Discre- 

tl0B.1 

2.  lajBBCtlsB  «s»74— Coarts  eannot  Isvade  dls- 
cretlOB  to  eorrsot  nistaksa  al  JadomeBt. 

Courts  cannot  invade  the  diacretioa  of  pub- 
He  funetionaries  to  eoneet  mere  mistakes  of 
Jndginent. 

Appeal  from  District  Court,  Hunt  County; 
Qeo^  B.  Hall.  Judge. 


XtOAD  COM'BS  JOHNSON 
aw.) 

Action  hy  J.  O.  Johnson  and  ofhos  against 
the  Board  of  Pemanoit  Road  GwnmissioDers 
of  Hunt  County  and  others.  Judgment  for 
plalnttfEi,  and  d^endante  appeal.  Judgment 

reversed,  and  injunction  dissolved. 

Clark  ft  Sweetou,  of  Greenville,  for  appel- 
lants. 

B.  F.  Cro^  and  IL  B.  Harrellt  both  of 
Greenville,  for  appellees. 

HABIH^M,  J.  This  is  an  anpcol  from  a 
Judgmoit  perpetually  oijoinlng  aiqiidlants 
from  cmstructing  a  certain  described  paved 
raad  In  Hunt  county. 

TbB  board  of  permanent  road  conunlssion- 
en  of  Hunt  county  was  created  under  and 
CTists  by  virtue  of  a  special  road  law  for 
Hunt  county  anaoted  by  the  Tldrty-Thlrd 
Legislature^  It  consists  aX  the  commlssiaar 
er^  court,  Uke  county  auditor,  and  eight 
dtisens,  two  selected  from  eadi  of  the  fOur 
commisaloners'  predncta  Special  Laws  83d 
Leg.  p.  100,  ToL  18,  Laws  at  Texas.  This 
board,  under  Uie  provlslouB  of  the  Hunt  coun- 
ty road  law,  is  given  unlimited  discretion  In 
selecting,  laying  out,  and  oonatmctlng  paved 
roftda 

Appellees  allied  substantlaUy  that  the 
members  of  the  board,  in  deUberate  and  ex- 
baustlTe  exercise  of  tbe  discretion  repoaed 
in  them  by  the  provisions  of  the  law,  select- 
ed and  decided  to  construct  a  road,  designat 
ed  as  the  "Jacobla  route,"  which  route,  in 
the  light  of  existing  facts  and  conditions  and 
as  a  matter  of  Justice  to  the  great  majority 
of  the  citizens  to  be  affected,  sound  and  prac- 
tical Judgment  dictated  ought  to  be  con* 
Btructed.  But,  it  was  alleged,  after  the  '^Ja* 
cobla  route"  had  been  selected  by  the  board, 
the  state  highway  department  refused  to  ex- 
tend state  and  federal  aid  tor  the  construc- 
tion of  tbe  road,  to  augment  the  county's 
funds  derived  frnn  bonds  voted  hy  the  coun- 
ty, and  that  this  circumstance  indu<^  tbe 
board  to  surrender  its  discretion  to  the  atate 
highway  commission,  and  to  yield  to  the 
arbitrary  demands  of  the  highway  commis- 
sion, which  was  done  In  adopting  for  con- 
struction the  road  the  building  of -which  was 
^Joined. 

Appellants  answered  by  general  demurrer 
and  general  denial.  The  appeal  Is  presented 
upon  one  assignment  of  error,  which  la  aa 
follows: 

"The  judgment  entered  herein  is  without  evi- 
dence to  support  it,  is  contrary  to  the  law,  and 
is  an  unwarranted  interference  with  the  disere- 
tionarr  powers,  duties,  and  reeponBibilities  of 
the  permanent  road  board  of  Hunt  county. 
There  Is  no  evidence  to  show  that  tbe  road 
board  failed  to  exerdae  ita  own  discretion.  On 
the  contrary,  the  undisputed  evidence  Is  that 
it  haa  freely  exerdsed  its  discretion,  that  it  baa 
chosen  the  more  direct  and  dieaper  roate,  and 
that,  In  doing  so,  it  will  save  the  people  of 
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Hiint  coantr  $146,000,  besides  workhis  In  Iwr- 
mmar  with  the  state  Ughwv  depsitment" 

We  saatain  the  view  asserted  hj  appellants. 
The  record  does  not  reveal  in  the  board's 
action,  purposes  and  conduct  which  constitute 
abuse  of  discretion  In  matters  of  this  kind. 
There  is  no  evidence  whatever  of  bad  faith  or 
perversity,  or  of  moral  delinquency,  actuating 
the  board  or  any  of  Its  members.  In  finally  re- 
ceding from  the  tentative  selection  of  the 
"Jaeobia  route,"  and  ultimately  adopting 
the  "middle  route,"  the  construction  of  whldi 
appellees  seek  to  enjoin. 

[1>2]  l^e  evidence  reflects  a  long  and  In- 
dstent  discussion  between  the  board  and  the 
highway  commission,  througtiout  which  the 
former  strive  to  persuade  the  latter  to  ac- 
quiesce In  supplying  federal  and  state  aid  to 
the  construction  of  the  "Jacobla  route,"  and 
tbroughout  which  the  highway  department 
faifllsts  that  it  would  not  accede  to  the  pro- 
posal, but  would  withdraw  a  contribution  of 
road  funds  amounting,  according  to  the  evi- 
dence, to  $106,000.  The  evidence  shows  that 
the  constructiOD  of  the  route  finally  adopted 
wiU  cost  $40,000  lesfl  than  the  "Jacobla 
route" ;  the  former  route  being  a  shorter  and 
more  direct  connection  between  Greenville 
and  Commerce,  the  two  respective  terminals. 
It  also  shows  that  the  "Jacobla  route"  would 
directly  serve  a  great  many  more  people  than 
the  "middle  route"  finally  adopted,  and  that 
the  coet  of  maintaining  the  "Jacobla  route" 
would  be  less.  The  evidence  also  shows  the 
aggregate  taxable  value  of  property  In  the 
vicinity  of  the  "Jacobla  route"  to  be  much 
greater  than  that  in  the  vicinity  of  the  other. 
But,  on  the  other  hand,  the  evidence  estab- 
lishes that  the  members  of  the  board  care- 
fully and  patiently  considered  the  entire  alt- 
nation*  and  wdghed  Uke  advantages  of  the 
"Jacobla  route"  against  tiie  loss  to  the  coun- 
ty's road  system  ttie  withdrawal  of  tbe  $106,- 
000  federal  and  state  aid  would  oitali,  by 
virtue  of  building  the  "JusoUa  rout^"  and 
that  thdr  honest  Judgment  suggested  the 
soundness  bul)ding  the  adopted  road  and 
saving  the  $106,000,  rather  than  building  the 
Jacobla  road  and  losing  It  Not  even  the 
semblance  of  corruption  or  disregard  of  dn^ 
is  discoverable  in  the  record.  At  most,  it 
can  be  said  to  disdose  only  &  mistake  of 
judgment;  and  it  is  settled  that  courts 
cannot  Invade  the  discretion  of  such  public 
functionaries  to  correct  mere  mistakes  of 
judgment. 

Before  a  court  is  authorized  to  restrain 
by  injunction  the  acts  of  such  boards,  It 
must  be  established  that  the  conduct  com- 
plained of  is  tainted  with  some  element  of 
turpitude  or  its  equivalent  When  the  board 
vi^as  oreated  by  the  votes  of  the  dtlsens  €f 
Hunt  county*  as  it  was,  under  the  provisions 
Of  tlie  special  law,  the  people  thereby  assum- 
ed whether  i>eri1  there  was  to  be  Involved 
in  the  board's  honest;  altlioagh  erroneona* 


Judgment,  and  tbey  cannot  call  npon  the 
courts  to  nullify  tliat  Judgment  notwith- 
standing It  may  not  be  la  accord  with  the 
better  Judgment  of  others,  and  notwithstand- 
ing that  the  facts  and  conditions  may  per- 
suade the  oiurt  that  effectuating  such  Judg- 
ment will  operate  to  Impair  the  bluest  pub- 
lic interests.  The  conduct  complained  of  was 
but  the  legitimate  result  and  expression  of 
authoritative  opinion,  and  courts  may  not 
review  such  opinions  and  sab^tute  ttierefor 
their  own,  derived  from  the  same  facta  npon 
which  the  board  acted. 

Nether  may  the  court  say  that  because 
the  board  has  once  tentatively  ^pressed  its 
Judgment  as  to  the  soundest  selection  of  a 
route.  It  cannot  subsequently  abandon  that 
Judgment  and  select  anotber  route,  in  consid- 
eration of  whatever  advantage  will  accrue 
from  such  circumstance  as  the  extension  of 
the  $106,000  aid,  wMch  otherwise  It  was 
thought  would  have  been  lost.  The  exercise 
of  discretion  In  this  matter  meant  more  than 
mer^y  determining  whidi  particular  road 
wonld  directly  serve  the  greater  number  of 
citizens  in  a  certain  portion  of  the  oonnty, 
or  which  road  would  extend  through  a  local- 
ity contributing  most  to  the  taxes  paid  for 
the  bonds.  It  meant  a  conslde;atl<Hi .  and 
weighing  of  whatever  entered  as  a  factor  to 
Cfmtrlbute  to  or  detract  from  the  general 
weltere  of  tlie  county  from  the  standpoint  of 
a  permanent  road  syst^  for  the  ontlre  coun- 
ty. The  scope  of  the  board's  duties  oom- 
prehended,  In  connectI<»i  with,  this  voy  mat- 
ter of  choice  ct  routes,  a  conservatloa  of  the 
road  Interests  of  the  whole  county,  and  we 
think  it  manifest  that  a  proper  exerdae  of 
discretion  peamltted.  If  It  did  not  require, 
con^deratiott  of  the  $106,000  of  pnrfTered 
aid  as  an  element  of  legitimate  concern  in 
adopting  a  route  for  constnictltni  of  the  road. 

*"Discretion,'  as  applied  to  pabUe  funcHcai* 
aries,  means  the  power  or  right  to  act  ottdaBy. 
according  to  what  appears  just  and  proper  va- 
der  the  dreumstances.  •  •  *  Oonrta  win 
not  interfere  with  the  exerdae  of  such  discre- 
tion *  *  •  anieu  it  lias  been  abused. 
*  *  *  In  order  to  omstitute  an  abase  of  sueh 
diflcretton,  It  must  appear  that  it  was  exerdaed 
on  groanda,  or  for  reasons,  dearly  untenable, 
or  to  an  extent  dearly  unreason^le."  Board 
of  CommissioDerB  of  Bio  Grande  Cooutj  t. 
Lewis,  ^  Golo.  878,  66  Fac.  tO. 

In  considering  the  question  of  abuse  of 
discretion  by  county  commissioners  In  deter- 
mining to  build  a  certain  road  the  Aroarillo 
Court  of  Appeals,  speaking  throu^  Justice 
EoyCe,  in  the  case  of  Grayson  Oonnty  t.  Bat- 
rell,  used  the  following  language: 

"There  la  no  allegation  that  the  dedaion  of 
the  comsuissi  oners'  court  to  improve  the  LaeUa 
road  was  the  result  of  any  cormpt  fraudulent 
malidous,  or  improper  motive  on  the  part  of 
the  commisiiioners,  or  that  their  dedsion  was 
not  made  in  good  faith.  The  facts  alleged,  if 
true,  only  show  a  bad  ndstolta  in  judgment.  In 
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casM  of  this  kind,  tbe  discretiODary  power  con- 
ferred upon  the  coioausBioners'  court  cao  only 
be  interfered  with  bj  injunction  wbers  tbe  pro- 
I>oeed  action  is  fraudulent"  Grajaon  County 
V.  HaireU,  202  S.  W.  163. 

AIbo  see  l^ppett  t.  Oates*  228  8.  W.  T02; 
'Waterbury  v.  City  of  Laredo,  90  Tex.  S23; 
rryree  t.  Road  District,  199  8.  W.  644. 

a%ere  betng  no  evidence  In  the  record 
sbowlng  or  tending  to  abow  tbat  t&«  adop- 
tion of  tbe  road  was  the  resnlt  perrenlty, 
caprice,  or  moral  deUnqnency  of  any  nature, 
but,  on  the  contrary,  tbe  evidence  dearly 
sbowing  fliat  the  merabm  of  tbe  board  pnr* 
vned  the  dictates  ot  conscience  and  Judgment 
in  the  actions  complained  about,  it  fMIows 
tbat  no  abuae  of  dlBcretlon  appears,  and  ac- 
cordingly the  decree  Is  unsupported  by  the 
evidence. 

The  judgment  Is  flierefore  reversed,  and 
tl&e  lnjimctl<m  granted  Is  dissolved. 


INDEMNITY  CO.  OF  AMERICA  V.  MA. 

HAFFEY.  <No.6560.) 

<Ooart  of  Civil  Appeals  of  Texas.  San  An- 
tonio. May  U,  1921.  Rehearing  Denied 
Jtttt*  S,  1921.) 

I.  Appeal  and  error  «=»434  —  Exeoutloa  of 
agreement  by  defendaat  la  arrar  operated  as 
appearance  la  Coart  of  Civil  Appaala, 
ExecQtioa  by  defendant  in  error  of  an  agree- 
ment on  file  among  the  papers  tbpt  plaintiff 
In  error  eooid  flie  tihe  transcript  and  record  in 
the  Court  of  CIvO  Appeals  and  file  Its  briefs 
at  any  time  before  a  specified  date,  and  that  de- 
fendant in  error  mi^t  file  his  briefs  at  any 
tbne  prior  to  two  weeks  before  sabmissicai  <rf 
the  eanae,  iterated  as  an  appearance  in  tbe 
Court  of  CMl  Appeals  by  defendant  in  error. 

7.  iDsuranoa  «=>637  —  Antomoblle  purchaser's 
petition  seeklag  to  recover  on  fire  aad  theft 
policy  on  oar  demurrable  In  not  sbowing  as- 
sign meat  of  policy  to  him. 
Petition  whereby  tbe  purchaser  of  an  au- 
tomobile sought  to  recover  from  an  indemnity 
company  which  had  issued  a  fire  and  theft  in- 
suraoce  policy  oa  the  car  eight  months  prior  to 
the  sale,  the  car  having  been  stolen  four  days 
after  the  sale  to  plaintiff,  held  subject  to  gen- 
eral demurrer  so  far  as  tbe  indemirfty  com- 
pany waa  concerned,  plaintiff  purchaser  of  tbe 
car  not  having  been  a  party  to  tbe  poll^,  but 
■  strsnger,  and  tt  never  Iwvlng  bean  trana- 
ferred  or  assigned  to  Urn,  so  far  as  tbe  peti- 
tion showed. 

Eirror  from  Tarrant  County  -Court;  W.  P. 
Walker,  Jodga 

Action  by  H,  L.  Maliaffey  against  the  Ixh 
demnlty  Ctnnpany  of  America  and  another. 
Indgment  by  default  against  Qie  Indemnity 
Company  after  plaintiff  had  dismissed  as  to 
<rther  party,  and  defendant  Indemnity  Com- 
pany brings  error. .  Beversed  and  remanded. 


Bradley,  Bums,  Christian  &  Bradler,  of 
Fort  Worth,  for  plalntiflT  in  error. 

C.  P.  dark,  at  Fort  Worth,  for  defendant 
in  oTor. 

SMITH,  J.  ri]  We  find  among  the  papers 
an  amicus  curl«e  "suggestion  of  certain  mate- 
rial fatal  errors  wbich  are  apparent  upon 
tbe  record  In"  this  cause,  coupled  with  a  mo- 
tion to  dismiss  the  writ  of  error  because  of 
such  errors.  Tbe  objections  pointed  out  go 
to  tbe  sufficiency  of  tbe  citation  In  error  and 
the  officer's  return  tb^eon.  Two  of  the  ob- 
jections are  untenable,  while  tbe  others  are 
waived  by  defendant  hi  error,  who  signed  an 
agre^ent,  on  file  among  tbe  papers  here, 
that  plaintiff  In  error  could  file  tbe  transcrtpt 
and.  record  In  this  court,  and  file  its  briefs 
herein  at  any  time  before  September  8,  1920, 
and  further  agreeing  that  defendant  la  er- 
ror might  file  his  briefs  any  time  prior  to  two 
weeks  before  the  submission  of  tbe  cause. 
Tbe  execution  of  this  agreement  operated  as 
an  appearance  In  this  court  by  defendant  in 
error;  and  the  motion  to  dismiss  Is  accord- 
ingly overruled.  Stepb^son  v.  Cfaappell,  12 
Tex.  Civ.  App.  296,  33  S.  W.  880,  36  S.  W.  482; 

[2]  Mahaffey,  plaintiff  below,  and  defend- 
ant In  error  here,  alleged  tbat  on  February 
21,  1910,  the  indemnity  company  issued  a 
fire  and  theft  iralicy  In  tbe  amount  of  $300 
covering  a  certain  Ford  auUnnoblle;  tbat 
thereafter,  on  October  11, 1919,  be  purchased 
tbe  car  from  tbe  th^  owner;  that  four  days 
later,  on  Octot)er  15,  1910,  the  car  was  stolen 
and  has  not  been  recovered;  that  when  he 
purchased  the  car  tbe  iudenmlty  policy  was 
in  tbe  possession  of  the  Guaranty  State  Bank 
of  Fort  Worth,  and  tbat  he  instructed  tbe 
bank  to  have  tbe  policy  transferred  to  htm, 
wbich  tbe  bank  agreed  to  do  "and  led  tbe 
plaintiff  to  beUeve  that  the  •  •  •  bank 
would  have  and  cause  said  policy  to  be  trans- 
ferred to  *  *  *  plaintiff,  and  that  plain- 
tiff did  believe  that  tbe  *  *  *  bank  would 
and  did  have  the  said  policy  transferred  to 
said  plaintiff";  that  If  the  bank  failed  to 
have  the  policy  so  transferred,  and  thereby 
relieved  tbe  Indemnity  company  of  liability 
on  the  policy,  "then  and  In  that  event  tbe 
plaintiff  has  been  damaged  by  tbe  negligence 
of  the"  bank  In  the  sum  of  $30a 

Tbe  bank  aKwnred  and  answered,  but  ttie 
Indemnity  >  company  made  no  .  appearance^ 
whereupon  Mahaffey  dismissed  tbe  bank  from 
the  action,  and  took  a  default  judgment 
against  the  indemnity  company  for  the 
amount  of  the  policy,  and  tbe  company  brings 
that  Judgment  here  by  writ  of  error. 

Tbe  petition  of  the  plaintifl  below  dlscloa- 
es:  That  at  the  time  the  indnnnity  policy 
was  issued  the  car  did  not  belong  to  Mahaf- 
te^,  but  waa  the  moperty  of  a  third  part7i 
tbat  the  policy  was  not  issued  to  Mahaffey, 
but  to  a  third  party;  tbat  after  the  pcfllcy 
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had  been  In  force  about  eight  monthB  Mabaf- 
fey  bought  the  car,  which  was  stolen  from 
blm  four  days  later;  that  at  the  time 
Mahaffey  purchased  the  car  the  Indemnity 
policy  was  In  the  possession  of  the  Fort 
Worth  bank,  and  that  Mahaffey  Instmcted 
the  bank  to  bare  the  policy  transferred  to 
him;  but  that  plaintiff  cannot  allege  that 
the  policy  was  ever  so  transferred  to  him. 

The  petition,  In  our  opinion,  was  subject 
to  a  general  demurrer  so  far  as  the  indemnity 
company  wap  conpemed,  and  aocording^Ly 
will  not  flopport  a  Judgment  by  default 
against  that  company.  If  the  Indemnity. com- 
pany was  liable  to  Mahaffey,  It  could  bare 
been  so  only  by  reason  of  the  insurance  con- 
tract or  policy.  That  contract  was  made 
originally  with  a  third  party,  a  stranger  to 
this  litigation.  It  was  not  made  witb  Habaf- 
fey.  He  was  not  a  party,  but  was  a  stranger 
to  It  It  was  never  transferred  or  assigned 
to  him,  so  far  as  ibs  petition  shows,  and  no 
contract  or  privity  of  contiact  twtween  the 
omnpauy  and  tiimarif  was  alleged,  and  ao- 
cordlngly  no  case  was  made  by  his  petition. 

The  Judgment  li  reversed,  and  the  cause 
nmanded. 


8T.  PAUL  FIRE  &  MARINE  INS.  CO.  v. 
CHARLTON.   (No.  8537.) 

(Court  at  CMl  Appeals  of  Texas.  Dallas. 

May  14, 1921.) 

1.  laienalty  ^sl  I— There  Is  so  rliht  of  ao- 
tioa  ea  an  Indenialty  eoatraet  antll  the  li- 
doMaltae  has  tsfferad  Jess. 

In  the  case  of  an  agreement  to  pay  or  a 
covenant  to  do  a  certain  act,  a  recovery  may  be 
had  as  soon  as  there  is  a  breach  of  the  contract, 
where  as  In  the  case  of  a  covenant  of  Indemnity, 
strictly,  that  la  of  inderooity  against  loss,  no 
right  of  action  act^es  uotQ  the  indemnitee  has 
suffered  a  loss  against  which  the  covenant  runa 

2.  Insaranee  ^»514— Oa  less  ef  beads  la  nail, 
iBsarsd  bank  bad  right  of  aetloa  against  la- 
sirer  under  iadenal^  policy,  transfarabis  to 
plaintiff. 

Where  a  bank  was  under  contract  to  de- 
liver certain  bonds  to  plaintiff,  for  which  he 
had  paid,  and  the  defendant  Insurance  company 
contracted  to  indemnify  the  bank  from  loss  in 
transmitting  them  through  registered  mail,  and 
they  were  Igat,  held,  that  the  banlc  had  sus- 
tained a  loss  entitling  it  to  indemnity  from  the 
ineurance  company,  and  wbidi  the  bank  could 
lawfully  astfgn  to  plaintiff  together  with  the 
policy. 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Suit  by  S.  A.  Charlton  against  the  St  Paul 
Firf>  &  Marine  Insurance  Company.  Judg- 
m&ot  tar  the  plaintiff,  and  tlie  defendant  ap- 
peala.  Affirmed. 


Harris  &  Graham,  ot  Dallas,  tor  appcillaiit. 
H.  a  Jarrel  and  &  A.  Oharlton,  both  of 
Dallas,  for  appellee. 

TALBOT,  J.  The  ai^Uee  broagbt  tiiis 
suit  against  the  appelant  to  recover  (200  on 
an  Insurance  poUcy  Issued  on  August  14, 
1917,  by  the  appellant  to  the  State  Nati<Hial 
Bank  of  San  Antonio,  Tex.,  wlilcb  had  been 
assigned  to  the  appellee^  The  appellee  al- 
leged the  issuance  ct  the  policy  and  set  out 
its  terms  and  provisions.  He  alleged  that 
said  bank,  on  the  20tb  day  of  February,  1918, 
was  the  own«*  of  two  I/iberty  bonds  of  the 
par  and  market  value  of  $100  each ;  that  he 
had  entered  into  a  contract  with  the  bank 
for  the  purchase  of  said  bonds,  agreeing  to 
pay  therefor  the  sum  of  $200;  that  the  bank 
agreed  to  deliver  the  bonds  to  appellee  at 
Ft.  SUl,  OU.,  title  to  pass  on  deUvery ;  that 
on  the  day  mentioned  the  bank  deposited  said 
bonds  as  r^Iatered  mail  in  the  United  Stat^ 
post  office  at  San  Antonio,  Tex^  addr^sed  to 
appellee  at  Ft.  Sill,  Okl.,  and  that  in  order 
to  protect  Itself  and  the  appellee  against  loss 
In  transit  insured  said  bonds  in  appellant's 
company  by  the  contract  of  insurance  meu- 
tioned.  The  policy  insured  the  bank  in  case 
of  loss  of  the  bonds,  to  be  paid  to  the  assured 
in  the  sum  of  S200,  within  "15  days  after 
proof  of  loss  and  proctf  of  interest,"  and  jfio- 
Tided  that— 

la  case  of  'Hoss  or  mlafortone  h  ahiD  be  Inr- 
fnl  and  necessary  to  and  for  the  Insured  to  ana^ 

labor,  and  travel  for,  in,  and  ^raot  the  defense^ 
safegnard,  and  recovery  of  the  property  with- 
out prejudice  to  this  insurance,  and  upon  pay- 
ment of  any  loss  under  this  policy  the  assared 
or  asajgna,  in  consideration  thereof,  agree  to 
convey  to  the  said  St.  Paul  Fire  &  Marine  In- 
Borance  Company  the  unincumbered  title  in  the 
property  lost  as  absolute  owners  thereof,  and 
to  take  all  necessary  measures  In  behalf,  and 
at  the  risk  and  expense  ot  the  said  St  Paal 
Fire  &  Uarlne  Insurance  Company,  for  the  re- 
corery,  reissue,  or  replacement  of  said  property 
when  poBSllde.** 

Appellant  pleaded  a  general  demurrv,  bp^ 
dal  exceptions,  and  a  general  dailaL  The 
trial  court  overruled  all  exertions  to  the 
plaintiff's  petilion,  and  upon  a  trial  had  be- 
fore the  court  without  a  Jury  judgment  was 
rendered  in  favor  of  appellee  for  the  sum  of 
(226.60,  with  Interest  thereon  at  Che  rate  of 
6  per  cent,  from  and  after  the  date  of  the 
Judgment.  Appellant's  motion  for  a  new  trial 
was  overruled,  and  it  perfected  an  appeal  to 
tbis  court. 

It  is  contebded  that  tbe  bonds  aforesaid, 
registered  and  insured  under  the  policy  set 
out  above  in  accordance  with  the  terms  and 
conditions  th«eof,  were  lost  in  the  omU; 
that  neither  said  bonds  nor  the  package  con- 
taining them  ever  reached  the  plaintiff  here- 
in and  were  never  delivered  to  the  plalntllp: 
that  tlie  said  bank,  In  due  time  and  in  ae- 
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cordanoe  with  tbe  said  im^(7,  presented 
£>roof  at  loss  and  proof  of  Interest,  and  fii 
all  things,  before  the  dellTery  of  said  package 
to  the  post  office,  the  said  bank  fully  com- 
plied with  all  the  terms,  conditions,  and  pro- 
-v'lslong  of  the  said  policy;  that  said  bank 
as-signed  la  writing  to  8.  A.  Charlton  the  title 
to  the  L(l>erty  bonds,  in  order  that  the  plain- 
tiff would  be  In  a  position  to  comply  with  the 
terms  of  the  policy  upon  payment  by  the  in- 
surance company,  and  so  that  the  plaintiff 
could  convey  to  the  defendant  the  absolute 
title  to  such  bonds,  upon  tbe  defendant  pay- 
ing the  loss  sustained  to  plaintlfC;  that  on 
or  about  the  6th  day  of  NoTember»  1919,  said 
bank,  in  writing  and  for  a  full  consideration, 
assigned  and  conveyed  to  the  platntUf  in  this 
cause  the  cause  of  action  of  said  bank  against 
tbe  defendant  arising  as  hereinbefore  al- 
lied, and  said  bank  assigned  to  plaintiff  the 
policy  of  insurance  in  question,  and  the 
claim  whldi  It  (the  bank)  may  have  under 
and  by  virtue  of  said  policy,  and  authorized 
tbe  said  S.  A.  CSiarlton  to  bring,  maintain, 
and  prosecute  any  and  fill  suits  necessary  to 
the  enforcement  of  said  policy  of  Insurance 
In  his  own  name;  thai  thereby  the  plaintiff 
became  the  legal  owner  of  the  cause  of  action 
herein  alleged  against,  tiie  defendant,  and 
the  defendant  became  liable  and  bound  to 
pay  to  the  plaintiff  the  sum  that  it  had  prom- 
ised and  agreed  to  pay  to  said  bank  by  rea- 
son of  the  loss  of  said  bcffids,  to  wit,  the  mar- 
ket value  of  said  bonds,  together  wltti  6  per 
cent.  Interest  thereon. 

[1]  There  is,  in  general,  a  well-aettled  dis- 
tinction between  an  agreraneot  to  Indemnify 
and  an  agreement  to  pay  or  a  covenant  to  do 
a  certain  act  In  the  latter  case  a  recovery 
may  be  had  as  soon  as  there  Is  a  breach  of 
the  contract,  whereas,  in  the  case  of  a  cove- 
nant of  Indemnity,  strictly,  that  Is,  of  an  in- 
demnity against  loss,  no  right  of  action  ac- 
crues until  tbe  Indemnitee  has  suffered  a 
loss  against  which  the  covmant  runs.  14 
Ruling  Case  Law,  {  2,  p.  44.  At  common  law 
the  rule  is  that  to  authorize  a  recovery  on  a 
mere  bond  of  indemnity  actual  damage  must 
be  shown.  14  R.  (X  li.  1 13.  p.  65.  Appellant 
Invokes  an  application  of  the  rule  of  law 
announced  to  the  facts  alleged  in  the  instant 
case  and  asserts  that  under  It  the  Judgment 
of  tbe  court  below  should  be  reversed  and 
Judgment  here  rendered  in  Its  favor,  and,  in 
additi<«  to  the  authority  which  we  have 
mentioned,  cites  the  cases  of  Owen  v.  3&d£- 
son-Hlnton  Gin  Co.,  217  S.  W.  762,  decided  by 
this  court,  and  McBrtde  v.  ^tna  Life  Ins. 
Co.,  191  S.  W.  S,  decided  by  the  Supreme 
Court  of  Arkansas.  In  those  cases  the  plain- 
tiffs  sought  to  recover  Mptm  insurance  poll* 
des  taken  out  by  the  onployer,  not  for  the 
ttaie&t  at  their  employes,  but  merely  to  In- 
demnif!r  themselves  against  actual  loss  from 
personal  Injury  to  the  employ^,  and  it  was 
correctly  held  that  the  Insurer  incurred  no 
liability  until  the  employer  had  paid  the  loaa. 


drawing  the  distinction  between  an  insurance 
policy  which  constitutes  a  contract  of  indem- 
nity and  what  is  ordinarily  termed  "liability 
insurancfe." 

[2]  But  we  are  not  prepared  to  lu^d  tbat 
the  appellee  failed  to  show  by  his  pleadings 
a  cause  of  action  and  right  of  recovery 
against  the  appellant.  On  the  contrary,  we 
have  reached  the  conclusion  that  the  fact? 
alleged  show  a  cause  of  action  and  right  of 
recovery  In  the  appellee  against  the  appel- 
lant and  that  the  appellant's  dwiurrer  was 
properly  overruled.  The  appellee  alleged  the 
purchase  of  the  bonds  from  the  bank  at  San 
Antonio,  Tex.,  and  facts  showing  the  liability 
of  the  bank  to  him  under  the  contract  of  pur- 
chase; the  assignment  of  the  policy  of  in- 
surance and  the  bank's  claim  against  the  ap- 
pellant on  account  of  the  loss  of  the  b6nds; 
and  facts  sufiipieDt  to  show  that  appellee  had 
been  subrogated  to  the  rights  of  the  bank 
under  the  policy.  The  allegations  were. also 
suffidoit  to  show  that  inasmuch  as  the  ap- 
pellee's contract  of  purchase  called  for  a  de- 
livery of  the  bonds  at  Ft.  Sill,  OkL,  the  title 
to  the  same  had  not,  at  the  time  of  their  loss, 
passed  to  the  appellee,  and  that  therefore 
the  loss  of  the  bonds  constituted  a  lom  to 
the  bank  which  the  policy  Indemnified  It 
against  and  the  bank's  cause  of  actli^  and 
the  policy,  according  to  the  allegations  of  the 
petition,  harlng  been  aBsigned  to  tbe  appellee, 
be  could  sue  and  recover  on  tbe  policy.  The 
facts  alleged,  as  Is  pointed  out  in  the  trial 
Judge's  conclusions,  further  show  that  be- 
fore the  shipment  and  loss  of  the  bonds  the 
bank  had  received  therefor  from  the  appellee 
$200,  the  purchase  money,  and  was  legally 
bound  to  deliver  to  the  appellee  two  bonds  of 
the  par  value  of  $200;  that  It  had  owned 
two  such  bonds  with  wbldi  to  make  such  de- 
livery ;  that  after  the  bonds  were  lost  in  the 
malls  the  bank  occupied  the  same  position  as 
before  relative  to  the  $200  received  from  ap- 
pellee and  to  the  obligation  It  bad  assumed 
to  deliver  the  bonds  to  appellee,  but  It  had 
suffered  a  loss,  as  it  no  longer  had  tbe  bonds 
with  which  to  make  the  ddivery  and  with 
which  to  discharge  its  said  obligation ;  that 
the  practical  result  is  that  the  bank  by  the 
loss  of  the  bonds  has  lost  $200.  the  value  of 
the  bonds,  since,  while  it  received  $200  in 
payment  for  the  bonds  which  it  had  obligated 
itself  to  deliver  to  the  appellee,  and  had  lost 
the  bonds  whicii  it  endeavored  to  dellvw 
through  the  mail  and  which  the  appellant 
had  Insured  to  Indemnlfv  it  against  such  loss, 
it  was  still  nnder  obligation  to  the  appellee 
to  deliver  bonda  as  it  contracted  to  da 
Clearly  In  this  situation  the  bank  had  a 
cause  of  action  against  the  appelant  on  the 
Insurance  policy  issued  by  it,  which  together 
with  the  policy  could  lawfully  be  transferred 
and  assigned  to  the  appellee.  At  all  events, 
we  think  the  allegations  of  Uie  appellee's  pe- 
tition were  not  obnoxious  to  a  general  de- 
muirer»  and  appellant's  first  and  second  as- 
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Btgnments  of  error  ssserting  tbat  tliey  were 
will  be  oTerruled. 

The  third  asstgnment  of  error  has.  In  ef- 
fect, been  disposed  of  adversely  to  the  ap- 
pellant by  what  we  have  already  said,  or,  if 
not,  it  presents  no  reversible  efiOK, 

The  jndgmait  is  afiOrmed. 


BLAYLOCK  at  al.  V.  SLOCOMB.  (Ne.  697.) 

(Oonrt  of  Civil  Appeals  of  Texas.  Beaanumt 
Jnne  1,  1921.  Behearitv  Denied 
Jdm  is,  1021.) 

1.  Appeal  and  error  «=»396— Exeoptleo  In  do- 
tloo  of  appeal  not  Dooosiaiy  for  appsal  from 
tomporary  Injunotlea. 

As  under  Vernon's  Sayles*-  Ann.  Giv.  St 
1914,  art  4044,  a  temporary  Injonction  order 
may  be  made  in  cbamberB,  out  (rf  term  and 
without  notice  or  hearinr,  a.  notice  of  appeal  is 
not  necessary  to  give  a  right  ot  appeal  from 
sach  order;  the  general  law  <artide  2064) 
reqoiring  ezceptioQs  to  the  ruling  of  the  trial 
court  and  notice  of  appeal  therefrom  having 
no  application. 

2.  Appeal  and  error  «=939ft— Exoeptloa  and 
notice  of  appeal  ■ocesaary  to  perfect  appeal 
from  final  judgmoot  perpetuating  injinotlon. 

To  aiHi>eal  from  a  final  judgment  perpetuat- 
ing an  injunction  made  in  open  court  upon  a 
hearing  in  term  time  in  a  trial  upon  the  merits 
of  Uie  case,  exception  and  nbtice  of  appeal  re- 
quired by  the  general  law  (Vernon's  Saylea' 
Ann.  OiT.  St  1914,  art  2084)  ia  necessary,  and 
where  no  exception  was  taken  and  notice  ^ven 
the  appeal  mnst  be  dismissed. 

Appeal  from  District  Oourt,  UUam  Coon- 
tr;  36tut  Watson,  Judge. 

Action  by  S.  J.  Sloctmib  against  L.  U  Blay- 
loclE  and  others.  From  a  judgmoit  for  plain- 
tiff, defendants  appeal.   Appeal  dismissed. 

S.  M.  Bums,  Jr.,  of  Cameron,  and  Byers  & 
Garanagh,  of  Houston,  for  aN)eUants. 

Chambem  &  Wallace,  oC  Cameron,  for  aiH 
pellee. 

O'QTTINN,  J.  Appellee  began  this  suit  In 
the  district  oourt  of  Milam  county,  Tez.,  by 
his  petition  filed  December  10,  1919,  alleging 
tbat  on  said  date  he  was  the  owner  of  a  cer- 
tain bouse  and  lot  In  the  town  of  Cameron, 
Tex.,  end  that  same  was  his  business  home- 
steed,  which  be  had  never  abandoned,  and 
that  appellants  bad  on  the  10th  day  of  Decem- 
ber, 1919,  levied  an  execution  therem,  and  by 
Tlrtue  tltereof  was  advtttlsing  the  same  for 
sale,  and  pnjlng  for  a  temporary  writ  of 
InjunctloQ  to  restrain  said  sale,  and  that  ap- 


pellants WUkins  &  lADge  be  oijoined  from' 
further  levying  any  writ  of  execution  on 
said  property,  and  that  the  Iloi  of  appdlants 
Wilklns  &  Lange  created  by  the  abstract  of 
judgment  theretofore  reewded  in  said  Mflam 
eoimty  be  removed  as  a  cloud  upon  appdOee's 
title  to  said  property,  and  that  on  final  hear- 
ing the  said  writ  be  made  perpetual.  The 
tonporary  writ  was  issued  as  prayed  for, 
and  hearing  th«eon  set  tor  the  next  regular 
term  of  the  district  court  of  said  Milam  coun- 
ty in  January,  1020.  The  cause  tame  up 
regularly  for  trial  oo  Mardi  2,  1920,  beftne 
the  court  without  a  farj,  and  the  court,  after 
hearing  the  evidence  rendered  Judgment  In 
fttTor  of  appellee  that  the  property  in  ques- 
tion ^as  appdiee's  business  homestead,  and 
perp^ontlng  the  writ  of  injunction,  and 
granting  full  relief  as  prayed  for  by  appellee, 
from  whldi  Judgment  this  appeal  Is  prose- 
cuted. 

At  the  thre^old  of  the  case,  we  are  met 
with  the  objection  of  sppellee  that  this  court 
Is  without  Jurlsdlctl<m  to  detn-mlne  this 
appeal  for  the  reason  that  appellants  did  not 
except  to  the  Judgment  in  the  court  below, 
and  that  no  notice  of  appeal  was  givm  from 
Bald  Judgment 

[t,  2]  We  have  carefully  inspected  the  whole 
record,  and  find  that  It  fails  to  show  that  any 
exception  to  said  Judgment  was  made  or  any 
notice  of  appeal  was  given.  It  Is  well  settled, 
under  article  4644,  Vernon's  Sayles'  Civil 
Statotes,'  that  rince  a  temporary  injunction 
order  may  be  made  In  chambers,  out  of  term, 
without  notice  or  hearing,  a  notice  of  aiH>eaI 
l3  not  necessary  to  give  a  right  to  appeal 
from  such  order.  Young  v.  Dudney,  140  S.  W. 
806;  Farwell  v.  Babcock,27  Tex.  Civ.  App. 
162,  65  S.  W.  512.  Hence  the  general  law 
(article  2084,  Vernon's  Sayles"  dvll  Statutes) 
regi^rlng  exceptions  to  the  rulings  of  trial 
courts,  and  notice  of  appeal  thereffrom,  as  a 
condition  precedent  .to  the  right  of  appeal, 
has  no  application  in  such  cases,  but  we  can 
find  no  autborlt7  for  dispensing  with  said 
requirements  in  an  effort  to  appeal  from  a 
final  Judgment  perpetuating  an  Injunction 
made  in  open  court,  upon  a  hearing  In  term 
time  In  a  trial  upon  the  merits  of  the  case  in 
its  regular  order.  We  think  such  excepti(m 
and  notice  are  necessary  to  Invest  this  court 
with  Jurisdiction  to  beta  this  appeal,  and  for 
want  of  same  the  cause  la  dismissed  from  the 
docket  of  this  court  Western  Union  M.  Co. 
V.  CKeefe,  87  Tex.  423,  28  3.  W.  916 ;  Gold- 
man V.  Broyles,  141  S.  W.  283 ;  Beaumont  v. 
Newsome,  148  S.  W.  041 ;  HcHUIen  Lumber 
Co.,  149  S.  W  734;  Harblnson  t.  CotOe  Ooon- 
ty,  14T  S.  W.  710. 

Appeal  dismissed. 
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ROBERTSON  V.  STATE.   (Nt.  I.) 

(Sapreme  Court  of  Arkaniai.  Mar  23,  1921. 
BeheariBs  Deniad  June  27,  1^1.) 

1.  Intoxloatlai  liquors  «=>236(I9)  —  Evldenoe 
hold  suflolHt  to  tlww  tftraniut  ouiiifaotiir. 
•d  liquor. 

In  a  proMcotion  tm  mannfaetorini  whiskr, 
evidence  hetd  safBdent  to  snatain  a  conTictioo, 
notwithatandhiK  the  fact  that  the  atill  exploded 
and  he  contended  no  liquor  had  been  dietilletl, 
the  fact  that  raw  material  waa  poured  ont  on 
the  groand  and  that  whisky  was  found  on  the 
prpmiaea  waffrantinf  the  inference  of  maun- 
facture. 

2.  Crinlaal  (aw  ^1172(6)  —  Erroneeas  in- 
stnietlen  allowing  ceavlotlon  fer  maaafaotare 
of  intoxloatlag  liquor  under  iadlotneat  oharg- 
lag  nanifaelnre  of  apliits  harmless. 

In  a  proBeention  for  manafacturing  epirftn- 
oQfl  liqDor  denominated  as  wiiisky,  an  inetrac- 
tlon  that  if  defendant  manufactured  alcoholic, 
ardent,  Tinona,  malt,  or  fermented  liquors  which 
could  be  uul  or  drunk  as  an  intoxicating  bev- 
emge,  was  narmless,  and  not  prejudicial  even 
though  the  proof  should  have  been  confined  to 
the  kind  of  liquor  named,  the  aole  qneatton  be- 
ing whether  defendant,  wboae  atiQ  eq>loded, 
distilled  liquor  or  not 

S.  iRtoxIoatInt  llqoora  «s>233(2)  — Teatlmoay 
ooncernlNo  fladlnp  of  whisky  mw  dtfendant's 
home  admissible. 
In  a  prosecution  for  manufacturing  intox- 
icating liqnora,  it  was  proper  to  permit  an  of- 
ficer to  testify  eosceming  the  finding  of  whisky 
near  defendant'a  home,  slBca  this  had  some 
tendency  to  prove  that  liquor  was  manufactured 
by  defendant  on  the  premises. 

Appeal  fkvm  Circuit  Court,  Lonoke  Coun- 
ty ;  George  W.  Clark,  Judge. 

BUI  Robertson  was  convicted  of  having 
manufactured  alcoholic  spirits,  ctwomonly 
known  as  whisky,  and  be  appeals.  Affirmed. 

WllUama  ie  HoUoway  and  Ony  BL  WUllams, 
all  of  Lmu^  for  appellant 

J.  &  Uttay,  Atty.  CkOn  and  Elbert  Godwin 
and  W.  X.  Hammock*  Aaat.  Attya.  Gen.,  for 
theStatfe 

Mcculloch,  a  J.  Appellant  waa  con- 
victed luder  an  Indictment  charging  him  with 
having  manufactured  "one  i^nt  of  alcohoUCt 
ardfflit.  vinous,  and  Intoxlratlng  spirits,  com- 
monly CftUed  'whisky.'"  It  la  undisputed 
that  Biv>dAant  oected'a  erode  dlstiUery  In  an 
outhouse  at  the  hcmie  ol  one  BaeU  Trice,  In 
Lonoke  county,  where  be  lived,  and  that-  be 
attempted  to  manufacture  whisky.  Appel- 
lant admitted  as  much  In  bis  testlmcmy.  but 
he  denied  that  he  completed  the  dlstUlatioo 
of  the  whlAy  from  the  raw  material  which 
he  was  using.  He  used  a  metal  coal  oU  tank 
or  barrel  and  a  wooden  keg,  into  one  of  which 
be  put  the  sour  mash,  and  the  two  contaiQers 


were  cramected  with  a  cane  pipe  used  as  a 
"worm."  Appellant  testified  thot  he  put  In- 
to the  keg  a  half  bushel  of  cbope,  two  gallons 
of  molasses,  and  five  buckets  of  water.  A  hole 
in  the  ground  was  used  as  a  furnace,  and  the 
metal  barrel  was  set  over  it.  A  fire  was 
built  In  the  furnace,  and  after  the  contents 
of  the  barrti  became  heated,  an  explosion 
occurred.  Appellant's  effort  to  manufacture 
whisky  was  thus  discovered,  and  his  arrest 
followed  in  a  few  hours,  as  soon  as  the  aerv- 
lees  of  an  officer  could  be  procured. 

Appellant  freely  admitted  to  the  officer, 
and  admitted  on  the  witness  stand,  that  be 
waa  attunpting  to  make  whisky  for  his  own 
use.  but  he  claimed  that  he  did  not  succeed 
in  the  effort,  which  was  frustrated  by  the 
exploBitm. 

[1]  After  ai^>eUant  waa  arrested  and  taken 
to  Jail,  the  officer  went  back  to  the  bouse  of 
BaeU  OMce.  and  the  latter  carried  him  out'  a 
sh<Hrt  distance  from  the  house  and  discovered 
buried  In  the  ground  two  Jogs  and  a  bottle  of 
white  "moonshine"  whisky.  Trice  testified 
that  he  did  not  put  the  whisky  there,  and  did 
not  know  it  was  there  until  It  was  discovered 
on  the  searcb  made  by  him  and  the  officers. 
One  of  the  officers  who  made  the  arrest  tes- 
tified' ccmcemlng  the  conditl(m  of  the  crude 
distillery  that  he  found,  and  also  stated  that 
some  of  the  material  used  in  making  the 
liquor  had  beoi  pouted  out  on  the  ground. 

It  is  earnestly  ctmtended  that  the  evidence 
Is  Insufficient  to  eatabUab  the  fact  that  ap- 
pellant manufactured  any  whisky— that  the 
proof  merely  shows  that  he  was  engaged  In 
an  effOTt  to  make  whisky,  but  that  he  did  not 
complete  it  We  think,  however,  that  tbe  evi- 
dence is  sufficient  to  warrant  the  jury  in  find- 
ing that  the  operation  of  tbe  distillery  result- 
ed in  the  manufacture  of  whisky.  The  fact 
that  used  raw  material  was  poured  out  on  tbe 
ground,  and  also  the  fact  that  whisky  was 
found  on  tbe  premises.  Is  sufficient  to  warrant 
the  Inference  that  wiiisky  was  manufactured 
there  by  aiH>ellant  The  two  jugs  and  the 
bottie  of  whisky  were  found  <u  die  premises 
only  a  few  hundred  yards  from  the  house 
of  Trice,  who  testified  that  ntither  he  nor  his 
wife  put  the  whisky  there,  and  there  Is  no 
evidoice  that  any  one  elae  besides  appellant 
f reduented  the  premlsea 

[2]  It  la  n^tomtended  that  the  court  erred 
in  giving  an  InBtruction  to  the  effect  that  the 
dtfendant  could  be  ouiTlcted  if  tito  proof 
showed  that  he  bad  manufactured  "alcoholic, 
ardoit,  vinous,  malt,  or  fermented  liquors 
which  could  be  used  and  drunk  as  Intozlcat* 
lug  beverage,"  when  the  indictment  specific- 
ally diargied  the  manufacture  of  whisky. 
Conceding,  under  tbe  rule  announced  by  this 
court  in  Carleton  v.  State,  129  Ark.  361,  196 
S.  W.  124,  that  tbe  particular  language  of  the 
Indictment  was  descriptive  of  the  offense,  and 
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that  the  proof  miiBt  be  confined  to  Oie  hind 
of  liquor  Bpedflcally  named,  we  are  of  the 
opinion  that  the  Instruction  given  by  the 
court  was  not  prejudicial,  as  the  sole  Issae 
In  thlB  case  waa  whether  or  not  appellant 
succeeded  In  manufacturing  whisky,  which 
be  was  undertaking  to  do  at  the  distillery 
when  the  explosion  occurred.  Ai^ellant  ad- 
mitted that  he  was  attempting  to  manufac- 
ture liquor,  and,  as  before  stated,  the  sole 
question  was  whether  or  not  he  succeeded  In 
the  effort.  It  Is  not  conceivable  that  the 
Jury  were  misled  by  this  Instruction,  and 
reached  the  conclusion  that  appellant  manu- 
factured anything  else  but  whisky.  We  think 
the  Instruction  was  harmless. 

[3]  Again,  It  Is  insisted  that  the  court  erred 
in  permitting  one  of  the  officers  to  testify  con- 
cerning the  finding  of  wblgky  near  Trice's 
home.  We  think  that  this  had  some  tendency 
to'  prove  that  liquor  was  manufactured  by  ap- 
pellant on  the  premises,  and  that  the  ruling 
of  the  court  is  admitting  the  testimony  waa 
correct 

Judgmmt  afflrmed. 


TEXARKANA  &  FT.  SMITH  RY.  CO.  v. 
ADCOCK.    (No.  32.) 

(Supreme  Court  of  Arkansas.    June  6,  1&21. 
Behearfng  Denied  June  27,  1921.) 

1.  HBibaad  aid  wife  «=9209(2)— Under  Texas 
atstgta  wife  nay  nalntidi  her  owd  aame 
action  for  peraonal  Injnrlet,  damages  there- 
for not  helif  eOMnuntty  property. 

Since  Temon's  Ann.  Oiv.  St.  Supp.  Tex. 
191S,  art  4621a,  declarins  that  all  pr^^rty 
received  as  compeDaation  for  personal  inju- 
ries sustained  b;  the  wife  sliall  be  Iier  separate 
property,  etc.,  a  married  woman  may  for  in- 
juries sustained  In  Texas  maintain  a  separate 
action,  for  the  recovery  cannot  be  treated  as 
community  property  for  whidi  the  basband 
alone  can  aue. 

2.  Venne  it-j  4  Aetloa  for  personal  Injuries  It 
transitory. 

An  action  for  personal  injuries  egaiost  a 
carrier  Is  one  ex  delicto,  personal,  and  transi- 
tory, and  may  be  maintained  In  a  state  other 
than  In  which  It  arose. 

3.  Cantlnnaace  «a»24—Wlll  not  be  granted 
■•rely  to  obtain  onHnlatlvt  testimony. 

In  an  action  against  a  carrier  for  personal 
Injuries  suffered  while  passenger  was  alighting, 
a  continuance  will  not  be  granted  to  obtain  the 
testimony  of  a  brakeman  stationed  at  the  door, 
who  was  suffering  from  wliat  was  claimed  tem- 
porary paralysis  of  the  throat,  rendering  him 
unable  to  speak,  where  other  witnesses  testi- 
fied to  substantially  the  same  facts  ae  to  what 
the  brakeman  would  testify. 


4.  Appeal  and  srror  ^231(9}— Errors  In  ver- 
biage ef  Inetrnotlen  Mt  nvlewed,  nnlenn  ape- 
elfloally  pointed  ont. 

Inacenradee  In  the  verUage  of  an  fawtmc- 
tlon  wIU  not  be  reviewed,  where  they  were  not 
pointed  out  by  epeciflc  objeetiiKia. 

9.  Trial  «ss>260(l)— Refnsri  of  nquMta  env- 
ersd  Is  not  error. 
The  refusal  of  requests  covered  by  the 

charges  given  Is  not  error. 

6.  Trial  «S9278— SpeeMo  objeotlen  tn  Instrae- 
tloa  oeoessary. 

The  giving  of  an  instruction  not  in  good 
form  is  not  error,  where  spedfic  objection  was 
not  made. 

7.  Trial  «s>235(l)— Words  enipbasbclng  the 
fact  that  the  jury  la  the  sole  Jndge  nf  walgbt 
of  evldsnoa  improper. 

Where  the  court  had  Instructed  that  the 
jury  are  the  sole  judges  of  the  weight  of  the 
evidence  and  the  credibili^  of  the  witnesses, 
it  was  Improper  to  add  by  way  of  accentuatitHi 
the  words  'illimitable,  final,  and  unfettered." 

8.  Evidenoe  ^:»598(l)— Mere  nuAer  of  wit- 
nesaee  does  aot  establish  weight  of  evidenos. 

In  determining  the  preponderance  of  the 
evidence,  it  is  proper  for  the  jury  to  take  into 
consideration  the  number  of  witnesses  testify- 
ing; but  the  preponderance  is  not  necessarily 
in  favor  of  the  one  who  produces  the  greater 
number  of  witnesses  to  a  proposition,  that  de- 
pending entirely  on  the  weight  or  degree  of 
credit  which  the  Jozy  may  give  to  the  testimony 
of  the  respective  witnesses,  taking  into  ccmud- 
eratlon  their  interest  relationship  to  the  par- 
ties, manner  of  testifying,  etc. 

9.  Carriers  ^303(4)  —  Carrier  mnst  allow 
passeager  reasoaablo  opportunity  to  alight 

It  is  the  duty  of  a  carrier  to  allow  passen- 
gers a  reasonable  opportunity  to  alight  and  a 
train  must  stop  at  a  station  long  enough  for 
that  purpose,  and  it  is  the  daty  of  a  carrier 
also  to  take  into  eonrideraUon  any  spedal  con- 
dition peculiar  to  any  passenger  and  to  the  sur- 
roundings of  the  station,  and  to  give  a  reason- 
aUe  time  under  the  dreomstancen. 

Appeal  from  GlrcnU  Goort,  lOller  Ocnmty; 
Geo.  R.  Haynle,  Judge. 

Action  by  Mary  Adcock  against  the  Tei- 
arkana  At  Pt.  Smith  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

James  B.  McUonoivb,  of  Ft  Smith,  and 
Bang  &  Mahafl^,  of  TexoAana,  Tex.,  tor  Bp- 
pellant  . 

J.  M.  Carter,  of  Tezarkana,  Arit,  tot 
peJlee. 

WOOD,  J.  nils  action  wan  bnms^t  by 
the  appellee  ngalnst  the  anpdlant.  The  ap- 
pellee alleged  that  ahe  was  a  puaenger  on 
appellant's  train  from  Tezarkana,  Ai^.,  to 
Bloomban^,  Tex.;  that  wha  fiie  anidlant 
8toK>ed  its  train  at  HoombiiTft  for  the  poi^ 
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poee  of  allowlDg  the  appdtee  and  other  pas- 
sengers to  alight,  thCTe  ven  standing  on  Its 
platform  other  parsons  who  desired  to  take 
passage  on  that  train,  and  before  the  ap- 
pellee. In  the  exerdae  of  ordinary  care,  had 
time  to  dehark,  other  persons  were  allowed 
to  board  the  train  In  such  nnmbera  that  ap- 
pellee thereby  was  prevented  from  getting 
off  until  the  incoming  passengers  had  suffi- 
ciently cleared  the  passageway ;  tiiat  imme- 
diately after  the  passageway  was  cleared  ap- 
pellee was  going  down  the  steps  to  debark, 
and  the  train  was  put  In  motion,  and  the 
appellee  was  thrown  off  her  balance.  Ap- 
pellee alleged  that  the  step  leading  from  the 
coach  to  the  platform  was  high  and  danger- 
ous ;  that  the  appellant  failed  to  furhlsh  any 
stool  or  step  on  which  to  alight,  and  failed 
to  famish  any  one  to  assist  her  in  alighting 
from  the  coach;  that  these  acts  of  negli- 
gence caused  appellee  to  fall  from  the  coach 
upon  the  bard  surface  of  the  platform,  and 
produced  serious  personal  Injuries,  which  she 
set  forth  in  detail,  to  her  damage  in  the  sum 
of  $3,000,  for  which  she  prayed  Judgment 

The  appellant  answered,  denying  spedflc- 
ally  the  allegations  of  negligence,  and  set 
up  as  an  affirmatlTe  defense  contributory 
negligence  on  the  i»rt  of  the  appellee.  Ap- 
pellee testified  that  she  and  her  huaband 
were  pass  enters  on  appellant's  train,  as  al- 
leged in  her  complaint,  and  that  when  the 
train  Stopped  at  Bloomborg,  Tex.,  they  got 
ap  to  get  off,  and  when  they  got  to  the  door 
people  were  crowding  in  so  that  appellee  and 
lier  husband  could  not  get  out  They  start- 
ed out  as  Qnickly  as  they  could.  Her  hus- 
band was  ahead  of  her.  She  had  no  bag- 
gage,  except  a  little  band  satcheL  Just  as 
soon  as  they  could  get  out,  her  husband  step- 
ped off,  and  she  started  to  get  off,  and  the 
train  gave  a  Jwk  and  threw  her  backwards. 
She  first  realised  that  the  train  was  moving 
when  she  made  her  step.  Kobody  was  there 
to  help  her  <rft.  niere  was  no  Btod  to  step 
on.  She  then  described  ber  Injuries,  which 
It  Is  unnecessary  to  set  forth.  Other  wit- 
nesses corroborated  the  testimony  of  the  ap- 
pellee. 

There  was  testimony  on  behalf  of  the  ap- 
pellant tending  to  contradict  the  testimony 
introduced  on  behalf  of  the  appellee.  It  was 
Bbown  that  a  white  man  by  the  name  of  Mar- 
shall was  brakeman  on  the  train  on  that  oc- 
casion ;  that  he  was  at  his  place  on  the  plat- 
form where  the  passengers  get  on  and  oft, 
and  had  a  step  stool.  Marshall  was  not  pres- 
ent to  testify  at  the  trial,  and  the  ajqpel- 
lant  moved  to  continue  the  cause  on  that  ac- 
count. Appellant  alleged  that  Marshall  was 
present  at  a  former  tetm  of  the  court,  when 
the  cause  by  mutual  agreement  was  contin- 
ued, and  that  he  could  not  he  present  at  this 
term  because  he  was  afflicted  with  paralysis, 
which  at  this  time  rendered  him.  and  for 
woma  time  to  come  would  render  him,  un- 


able to  talk;  that  his  testimony  was  mate- 
rial, because  the  at^teUaut  espected  to  xvore 
by  bim  facts  which  It  set  torth,  directly  con- 
tradicting tbe  tmOnumy  of  the  appellee  as 
to  the  acts  of  n^Ugenoe  to  vhlcb  she  had 
tesUfled.  Appellant  alleged  that  It  thought 
that,  If  the  cause  was  continued,  there  would 
be  a  reasonable  (dunce  et  either  procuring 
the  attendance  of  the  witness  or  Us  demsi- 
ttoa. 

Tbe  motion  for  ocmtlnuance  was  filed  De- 
cember  8,  1920,  and  accompanying  the  mo- 
tion was  a  certificate  of  a  physician,  made 
on  December  2,  1920,  to  the  ^ect  Uiat  Mar- 
shall was  afllicted  with  throat  trouble  in  the 
nature  of  paralysis,  rendering  him  unable  to 
talk,  and  tbat  he  would  not  be  able  to  attend 
court.  The  rulings  of  the  court  la  the  giv- 
ing and  refusing  prayers  for  Instructions  will 
be  considered  as  we  proceed.  The  trial  re- 
sulted in  a  verdict  and  Judgment  In  favor  of 
the  appellee.  The  appellant  by  this  appeal 
seeks  to  reverse  the  Judgment 

[1 , 2]  1.  Appellant  contends  that  the  ap- 
pellee cannot  maintain  this  suit,  since  the 
injury  occurred  in  Texas,  and  under  the  laws 
of  that  state  damages  for  personal  injuries 
to  tne  wife  are  community  property,  for 
whl(A  the  husband  alone  can  sue.  The  Leg- 
islature of  Texas  In  1916  enacted  the'  follow- 
ing statute: 

"AU  property  or  moneys  received  as  com- 
pensation for  personal  injuries  auatained  by  tbe 
wife  ahull  be  her  separate  property,  except  such 
actual  and  necessBry  ezpenaes  as  may  have  ac- 
cumulated Bgainat  the  fauBband  for  hospital 
fees,  medical  bills,  and  all  other  expenses  in- 
cident to  the  collection  of  said  compensation." 
Article  4621a  of  1918  Supplement  to  V^on's 
Texas  Civil  end  Criminal  Statutes. 

Since  the  passage  of  tbe  above  act*  com- 
pensation for  personal  injuries  sastained  by 
the  wife  Is  no  longer  community  property, 
and  Bucta  compensation  Is  now  the  separate 
property  of  the  wife.  In  the'  absence  of  a  de- 
cision of  taie  highest  court  of  Texas,  holding 
that  nnder  the  above  statute  the  husband 
alone  can  maintain  a  suit  to  recover  com- 
pensation for  personal  Injuries  to  his  wife,  we 
are  constrained  to  hold  that  the  wife  under 
the  above  statute  should  be  permitted  to 
maintain  a  suit  in  her  own  name  and  right 
Such  would  undoubtedly  be  the  prc^r  con- 
struction If  the  Injury  had  occurred  in  this 
state  under  a  similar  statute,  when  con- 
strued in  connection  with  section  5677  of 
Crawford  &  Moses'  Digest  Tbat  statute 
expressly  confers  upon  married  women  the 
right  to  sue  and  to  be  sued,  and  to  enjoy  all 
rights  and  to  be  subject  to  all  the  laws  as 
though  she- were  a  feme  sole. 

Learned  counsel  for  appellant  cite  us  to 
cases  of  the  Courts  of  Civil  Appeals  of  Tex- 
as holding  that  the  husband  alone  can  sue 
for  community  properQr,  and  tbat  damage 
for  personal  Injuries  to  flie  wife  are  com- 
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munUy  iwoporty.  Mom  t.  Hoaes  (Tex.  CIt. 
AppJ  lOO  S.  W.  791;  Cone  T.  Belcher,  57 
Tex.  dv.  App.  493. 124  8.  W.  1^9;  AUemania 
Fire  Ins.  Co.  ▼.  AjoKler  (Tex.  CSt.  Ajfp.)  214 
8.  W.  450.  Bat  coiiiuel  bare  not  directed 
our  attention  to  any  de<d8l<m  ot  the  Ooort 
of  (31vU  Appeals  of  Texas  or  of  tlie  Smveme 
Court  since  the  passage  of  the  above  act 
holding  that  compensation  ftn-  personal  In- 
juries to  the  wife  in  community  property,  and 
that  the  hnabaad  alone  can  sue  tor  the  same. 
Cor  own  research  has  not  dlacorared  a  hold- 
ing of  the  courts  ct  Texas  to  that  ^ect. 
Therefore  we  must  construe  the  statute  lu 
we  believe  It  should  be  construed.  In  har> 
mony  with  our  own  laws  upon  the  subject. 
The  actiin  Is  me  ex  delicto,  personal,  tran- 
sitory, and  ttwrefore  may  be  brought  In  this 
State.  St.  U  I>  H.  &  S.  B.  Ca  V.  Brown,  67 
Ark.  295,  64  S.  W.  865 ;  K.  C.  So.  By.  Co.  v. 
Ingram,  80  Arfc.  269,  97  S.  W.  55;  St  U,  I. 
BL  &  S.  B.  Co.  T.  Hesterly,  98  Ark.  240,  135 
B.  W.  874 ;  St.  L.  A  S.  F.  Ed.  Ca  T.  Coy.  U3 
Ark.  266,  168  S.  W.  1106 ;  EOnes  T.  Bice,  142 
Ark.  159,  218  8.  W.  851. 

[3]  2.  Appellant  next  contends  that  the 
court  erred  In  overruling  Its  motion  for  a 
continuance.  On  the  allegations  of  negli- 
gence set  forth  in  the  complaint,  the  testi- 
mony of  the  absent  witness,  MarsbaU,  as  al- 
.leged  in  the  motloD  for  continuance,  would 
have  been  very  material,  because  he  was  the 
brakeman  who  was  stationed  at  the  door 
where  passengers  got  on  and  off  the  train, 
and  his  testimony  as  set  out  In  the  motion 
directly  contradicted  the  testimony  of  the  ap- 
pellee and  her  witnesses,  tending  to  sustain 
the  allegations  of  negligence  set  up  by  the 
appellee.  But,  upon  careful  CMislderation  of 
the  testimony  of  several  other  witnesses  on 
behalf  of  the  appellant,  we  find  that  their 
testimony  tended  to  establish  the  same  facts 
as  would  have  been  testified  to  by  the  wit* 
ness  Marshall,  if  present  Marshall's  testi- 
mony, therefore,  would  have  be«i  only  cu- 
mulative, and  the  rule  has  been  tboroogbly 
established  by  this  court  that  the  trial  court 
cannot  be  reversed  for  overruling  a  motion 
for  continuance,  where  the  testimony  of  the 
absent  witness  is  but  cumulative.  See  Car- 
penter V.  State,  62  Ark.  286,  36  8.  W.  900; 
8t  L.,  I.  M.  &  S.  B.  Co.  V.  Fisher,  80  Ark. 
37(^  97  8.  W.  279;  A.  L.  Oark  Lumber  Co. 
T.  Northcutt,  95  Ark.  291,  129  S.  W.  88; 
James  T.  State,  125  Ark.  269,  188  S.  W.  806; 
and  other  cases  collated  in  1  Crawford's  Di- 
gest, p.  1028,  "Continuance."  12(6). 

(4-71  S.  The  appellant  next  contends  that 
tike  court  erred  In  giving  and  refusing  cer- 
tain prayers  for  instmctlons.  We  have  ex- 
amined the  several  prayers  In  the  light  of 
the  critldsnu  by  the  learned  connscl  for  the 
appdlan^  and  we  find  that  there  are  some  In- 
accuracies ;  but  they  are  mere  errors  of  ver- 
biage, and  do  not  relate  to  matters  of  eub- 
■tance.    The  attention  of  the  trial  oourt 


should  hare  been  drawn  to  fhem  hy  qjtedfle 
objectlra.  which  was  not  done.  Some  of  the 
jfnsen  of  the  appellant  which  the  court  re- 
f need  wen  correct,  but  these  woe  cowed  by 
other  Instructions  which  the  -ooort  gave.  In- 
struction No.  Bt  set  fbrtii  in  marginal  note,i 
vnis  not  in  good  form,  and.  if  spedflc  objec- ' 
tion  had  be«i  made  to  It,  the  court  ehonld 
not  have  given  it  The  Jury  are  the  sola 
Judges  of  the  weight  of  the  evidence  and  the 
credtbili^  of  witnesses.  After  thus  instruct- 
ing the  Jury,  it  was  sarplosage,  and  wholly 
unnecessary  and  improper^  to  add  by  way  of 
accentuation  the  words  '*Ullmitabl^  final, 
and  mifettraed." 

[t]  In  determining  where  the  pr^mder- 
nnee  of  the  evidence  lies  on  the  facta  at  is- 
sue, it  Is  proper  for  the  Jury  to  take  into 
consideration  the  number  of  witnesses  testi- 
fying pro  and  con ;  but  the  preponderance  Is 
not  necessarily  in  favor  of  the  one  who  pro- 
duces the  greater  number  d  witnesses  to  a 
proposition.  That  depends  entirely  upon  the 
weight  or  degree  of  credit  which  the  jury 
may  give  to  the  testimony  of  the  respective 
witnesses,  after  taking  into  consideration  all 
the  elements  or  tests  by  which  the  credibility 
of  witnesses  is  determined,  such  as  interest, 
relationship  to  the  parties,  bias,  means  of  in- 
formation, manner  of  witness  in  testifying, 
etc.  See  St.  L.,  I.  M.  &  S.  B.  Co.  t.  Evans. 
99  Ark.  60,  76,  137  B.  W.  568;  Newhoose  Mill 
ft  Lbr.  Co.  V.  KeUer,  108  Ark.  538-647, 146  S. 
W.  855;  Martin  v.  Vaught  128  Ark.  293.  194 
S.  W.  10.  But,  while  the  Instmctlon  cannot 
be  approved  as  a  precedent,  it  is  not  errooe- 
ouB  in  substance,  and,  in  the  absence  of  spe- 
dflc objection,  it  was  not  prejudicial  errw 
calling  for  a  reversal  of  the  Judgment 

[i]  The  charge  as  a  whole  was  in  conform- 
ity with  the  law  applicable  to  the  facts  of 
this  record  as  announced  by  this  court  in 
many  dedslras,  8<Hne  of  them  quite  recoiL 
In  St.  Loqis  Soathwestem  lEU  Oa  t.  Aydelott, 
i28  Ark.  479,  194  8.  W.  873,  we  said: 

"It  b  the  duty  of  carriers  to  allow  Aeir  pae- 
lengers  a  reasonable  opportunity  of  getting  on 
and  off  their  trains,  and  they  must  stt^  at 
stations  long  enough  for  that  purpose.  A  rea- 
sonable time  is  Buch  time  as  a  person  of  ordi- 
nary care  and  prudence  should  be  allowed  to 
take.  It  is  the  duty  of  the  carrier,  in  deter- 
rnining  what  is  a  reasonable  time,  to  take  into 
consideration  any  special  condition  peculiar  to 
any  passenger  and  to  the  surroundings  at  the 
station,  and  to  give  a  reasonable  time  vndu  the 
existing  drcumstanoss,  as  they  eve  known  or 


^  No.  S.  It  fa  not  the  number  of  witnesses  who  tes- 
tify In  a  cBie  that  creates  the  greatest  welgbt  of 
evidence.  One  witness  may  be  opposed  19'  msay  wit- 
nesses, sad  still  tbs  JUT  would  bs  JustUM  In  ae- 
c^iDS  tbis  one  witness'  tsstineny.  as  against  a 
number  of  other  vltneBsea,  as  to  bow  tbe  thing 
bappened,  provided  you  bellere  his  testimony  more 
nearly  comports  with  tbe  tnttb;  and  as  to  WbatlMr 
their  testlmoBy  or  tola  mors  nsarlr  osnpsrCs  with 
tbe  truth  yon  ars  ths  sb1%  ilitalUbie.  taai,  and 
unlsttsrsd  Judges. 
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sbonld  be  known      tto  Berrant*,  tor  a  pfttttD- 

cer  to  set  on  or  off  its  traina." 

See,  alsov  Payn^  Dir.  Qea^  t.  ^uraton, 
230  S.  W.  S61. 

The  tasneB  gf  nasUgaice  and  oontitbntarir 
n^^lBenoe  wen  sutoiitted  under  Instmc- 
Uons  free  from  prejndldal  error.  Tbere  was 
evidence  to  sustain  the  verdict. 

Tbe  Judgment  is  ther^ore  affirmed. 


BATTLE  T.  DRAPER.    (No.  22.) 

<8apreme  Court  of  ArkansaB,   May  30,  1^. 
Bebearin;  I>eDled  Jane  27,  1921.) 

1.  CoDtraets  «=>I76(I)— Coart  eoaatraee  writ- 
ten contrMt  and  declares  terna  aad  ■mrIii 
where  It  Is  aot  anbi|uoua. 

It  is  tbe  duty  of  the  court  to  conatrae  a 
written  contract  and  deciare  its  terms  and 
meaning  to  the  jury  where  the  contract  con- 
tains  no  worda  of  latent  ambiroitr. 

2.  Contracts  «=»ll>(l)— Contract  of  purchas- 
er from  mortgaior  to  bid  In  land  on  fore* 
closure  sale  did  Mt  lack  mutuality. 

Contract  between  plaintiff,  the  pardiaser 
ol  two  tracts  of  land,  and  defendant,  to  whom 
she  sold  one  of  each  tracts,  whereby  defend- 
ant, the  mortgage  executed  by  plaintiff  on  the 
tracta  having  been  foreclosed,  agreed  to  bid 
in  tbe  property,  eta,  Add  not  to  have  lacked 
mntuali^. 

3.  Vendor  and  purehaser  ^70— Contraot  by 
purchaser  to  Wd  la  land  on  foreelosure  sale 
held  ooostru^s  to  aeaa  he  maat  Md  anonnt 
due  RiortsaOMk 

Contract  between  plaintiff,  the  purchaser 
of  two  tracts  of  land,  and  defendant,  to  whom 
abe  sold  one  of  such  tracts,  wherebr  defendaot, 
the  mortgage  execnted  by  plaintiff  on  tbe  tracts 
having  been  foreclosed,  agreed  to  bid  in  tbe 
proper^,  etc,  held  constraabte  to  mean  tbat 
defendant  moat  Ud  at  least  the  amount  due 
tlie  morivagee  under  tlie  foredoeure  decree. 

4.  Fraads,  atatute  of  «s9l  I6(S)— Aithority  of 
aeller'B  agent  to  oeatrad  with  pnrohaser 
that  lattor  tbould  bM  In  land  on  foreelosara 
aot  required  te  be  In  writing. 

Atitbority  on  tbe  part  of  the  agent  of  a 
seller  of  land  to  sign  the  contract  with  the 
purchaser  that  the  purchaser  should  bid  in  tbe 
property  on  foreclosure  sale  of  mortgage  given 
by  tbe  seller,  etc,  was  not  requited  to  be  in 
writing.  .y 

5.  Prtnelpal  aad  agent  ^103(9)— Owaer  of 
land  aathorlzing  agent  to  aril,  bound  by  terme 
of  eentraet  Hade  by  hint. 

Where  the  owner  of  land  gave  her  agent 
power  to  make  a  contract  of  sale,  she  was 
bound  by  ita  terma  as  soon  as  be  made  it  re- 
gardless of  the  fact  whether  he  had  shown  it 
to  her,  or  stated  the  terms  of  it  to  her  before 
he  signed  it  for  her  as  her  agenL 
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ft.  Appeal  and  error  4=»30l— Defendaat  can- 
not raise  for  flrst  time  on  appeal  question  of 
excessive  verdict 
Dofendant,  having  failed  to  include  In  his 

motion  for  new  trial  the  ground  that  Terdiet 

was  exceaaiTe,  cannot  tor  the  first  time  raise 

the  queation  on  appeal. 

Ai^>eal  from  Olrcnit  Court;  Hampatead 
Coanty;  Geo.  R.  Haynle.  Judge. 

Suit  by  Mattle  B.  Draper  against  O.  M. 
Battle.  From  a  Judgment  for  pLalntilF,  de- 
fendant anneals.  Affirmed, 

Mattle  B.  Draper  brought  stilt  against  O. 
M.  Battle  to  recover  damages  for  the  alleged 
breach  of  a  contract.  The  defendant  denied 
liability  under  the  c<nitract. 

Mattle  B.  Draper  purchased  from  J.  J. 
Battle  two  tracta  of  land  in  Hempstead  coun- 
ty, Ark.,  known  respectively  as  tbe  Ouster 
place  and  the  Smith  place.  On  tbe  10th  day 
of  October,  1912,  she  executed  a  mortgage  on 
said  tracts  of  land  In  the  sum  of  $19,000  to  J. 
J.  Battle  to  secure  a  balance  of  the  purchase 
money.  On  the  9th  day  of  December,  1912, 
she  sold  and  conveyed  to  the  defendant,  O. 
M.  BatUe,  a  brother  of  J.  J.  Battle,  the  Smltt 
place  for  ¥16,000.  and  retained  a  lien  upon 
tbe  land  for  the  unpaid  purchase  money.  Most 
of  the  purchase  money  was  unpaid,  and  the 
sale  was  made  subject  to  the  mortgage  she 
bad  given  to  J.  J.  Battie.  Having  failed  to 
pay  J.  J.  Battle  according  to  the  terms  and 
conditions  of  the  mortgage,  be  brougbt  suit 
against  her  and  O.  M.  Battle  In  the  chancery 
coart  to  foreclose  her  mortgage  and  to  canc^ 
her  deed  to  O.  M.  Battle  In  so  far  as  It  af- 
fected bis  rights  under  the  mortgage.  On  tiie 
6th  day  ct  March.  191S,  a  decree  of  fore- 
closure In  favor  of  J.  J.  Battle  was  entered 
of  record  tn  the  chancery  court.  The  court 
rendered  Judgment  in  favor  of  J.  J.  Battle  tar 
the  sum  of  $21,621.45  for  hla  mortgage  debt, 
interest  and  taxes  paid  by  him.  TbiB  sum 
was  adjudged  to  bear  Interest  from  date  at 
the  rate  of  8  per  cent  per  annum  until  paid. 
It  was  decreed  tbat  the  deed  of  Mia.  Draper 
to  O.  M.  Battle  for  the  Smith  place  should  be 
canceled  in  so  far  as  the  rlghta  of  J.  J.  Battle 
under  his  mortgage  are  affected.  A  decree  oC 
foreclosure  upmi  defaalt  of  the  paymrat  of 
the  mortgage  IndeMedneas  waa  entered  of 
record  in  the  usual  form.  The  sale  was  ad- 
vertised to  take  place  on  the  30tb  day  itfJime^ 
1915.  In  order  to  protect  tbeir  rigbts  la  tbe 
premises  on  that  day  and  bef  <h«  the  sale  was 
had,  Mrs.  Mattle  B.  Draper  and  O.  If.  BatUe 
enters  Into  a  contract  In  writing  as  follows: 

"Whereas,  J.  J.  Battle  has  a  Judgment  for 
^,876.06,  principal  and  interest,  againtt  tbe 
Caster  land  belonging  to  Mattie  B.  Draper  and 

against  the  Smith  place  bfdonging  to  O.  M, 
Battle:  Now  we  agree  that  O.  M.  Battle  is  to 
bid  in  all  this  land  at  the  sale  to-day,  ty  have 
it  done,  and  that  in  payment  of  tbe  judgment 
there  shall  be  charged  against  tbe  Smith  land 


^EsJPer  aUier  cuss  as*  same  toplo  and  KET^HBBR  U  sU  Ker-Nnmbered  DIgesta  and  IndezM 


^  Digitized  by 


Google 


BTO 


281  SOUTHWBSTBBN  BEPORTEB 


the  enm  of  fl5,000  and  against  the  Custer 
land  th«  som  of  balance  o{  the  judgment  and 
coata  of  the  case,  non  eBtimated  at  |100. 
O.  M.  Battle  is  to  take  care  of  the  flS.WO,  and 
Hattle  B.  Draper  is  to  tafae  care  of  the  bal- 
ance of  the  jodgment;  that  is,  she  is  to  proceed 
to  make  a  loan  on  the  Caster  land  and  take  ap 
her  part  of  the  Judgment,  and  O.  M.  Battle 
will  deed  or  hare  deeded  to  her  or  her  assigns 
the  Custer  land.  If  she  fails  to  do  this  within 
12  months,  then  this  agreement  ia  Toid,  and 
said  O.  M.  Battle  shall  own  the  Cuater  land 
absolatelr:  tiiis  agreement  being  an  option  by 
O.  M.  Battle,  given  in  consideration  of  a  large 
concession  of  the  indebtedness  due  her,  Mattie 
Draper,  on  the  Smith  place  by  O.  M.  Battle. 
All  received  for  these  lands  at  the  sale  ad- 
vertised for  to-day  over  the  amount  of  the 
judgment  coming  to  these  parties,  they  or 
cither  of  them  may  bid  said  land  up,  and  if  a 
reasonable  bid  is  offered  by  an  ontude  party, 
the  owner  may  let  bis  or  her  land  s^,  but 
such  sale  shall  not  change  the  basis  of  this 
settlement,  and  the  owner  of  the  land  to  sold 
shall  have  the  overplus  so  bid." 

J.  J.  Battle  waa  the  only  bidder  at  the  fore- 
elosare  sale,  and  he  bid  in  both  the  Smith  and 
Custer  tracts  for  his  debt,  interest,  and  costs. 
O.  M.  Battle  did  not  attempt  to  bid  at  the 
tale.  Before  12  months  expired  Mrs.  Draper, 
through  her  father,  who  was  her  agent  in 
the  premises,  made  a  demand  of  O.  M.  Battle 
for  a  deed  to  the  Ouster  place  In  accordance 
with  the  terms  of  the  contract  of  June  30. 
1815,  end  offered  to  pay  him  the  siun  of  $7,000 
therefor.  O.  M.  Battle  waived  an  actual 
tender  of  the  money  and  refused  to  make  the 
deed.  He  claimed  that  the  title  to  the  land 
was  then  In  J.  J.  Battle,  and  that  there  was 
no  liability  on  his  part  under  the  terms  of 
the  contract  between  him  and  Mrs.  Draper 
of  the  date  of  June  30, 1915. 

The  witnesses  In  the  case  variously  es- 
timated the  value  of  the  Custer  tract  at  from 
$1S  to  f35  an  acre.  J.  J.  Battle  said  that 
thire  were  between  500  and  600  acres  In  the 
tract,  and  that  the  land  was  not  worth  more 
than  $15  per  acre.  The  father  of  Mrs.  Draper 
said  that  there  were  between  600  and  700 
acres  in  the  tract,  and  that  the  whole  tract 
was  worth  $20,000.  Other  witnesses  es- 
timated the  land  to  be  worth  from  $20  to 
$35  per  acre. 

J.  J.  Thomas,  the  father  of  Mrs.  Draper, 
acted  as  her  agent  throughout  the  entire 
transaction  and  signed  the  contract  with  O. 
M.  Battle  of  the  date  ta  June  30,  1915,  aa 
follows:  "Mattie  B.  Drapw,  by  John  J. 
fHiomas,  Her  Agent" 

Other  facts  will  be  stated  or  referred  to  in 
tlie  offtM^, 

The  jury  retomed  a  verdict  In  faror  of  the 
IdaiDtiff,  Hattle  B.  Draper,  against  the  de- 
fendant, O.  H.  Battle,  in  the  sum  of  $7J!>00. 

From  the  Judgment  rendered,  the  defendant 
has  dftly  prosecuted  an  appeal  to  this  court 

Oulley  &  Ashton,  of  little  Tiock,  for  ap- 
pellant 


L.  F.  Sfoqroe,  of  Washington,  Ark.,  and 
Jna  N.  Cook,  of  Texarkana,  for  appellee. 

BART,  J.  (after  stating  the  facts  aa  above). 
It  la  first  insisted  by  counsel  ;for  the  defend- 
ant that  the  court  erred  In  giving  instruction 
No.  1  as  folUnra: 

**If  yon  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff,  Bfattle  B.  Draper, 
through  herself  or  her  agent,  and  within  one 
year  from  June  30,  1915,  offered  to  pay  the 
plaintiff  (defendant)  th«  sum  of  $7,000  as  the 
balance  due  on  the  Custer  place,  and  that  the 
defendant  refused  said  offer,  or  waived  a  tender 
of  said  sam,  and  failed  to  execute  a  deed  to 
plaintiff  to  said  land,  yonr  verdict  vrill  be  for 
the  plabitUE." 

The  correctness  of  this  Instructlmi  de- 
pends upon  wbeUi«r  or  not  the  contract  be- 
tween O.  M.  Battle  and  Urs.  Hattle  B.  Draper 
of  the  date  of  June  SO,  1915,  Is  amUgaons. 

[1]  It  will  be  obeexveA  that  the  court  con- 
straed  the  contract  and  declared  it  valid  In 
^ving  this  Instractlon.  It  Is  well  settled  In 
this  state  that  It  Is  the  duty  of  the  court  to 
constme  a  written  contract  and  declare  its 
terms  and  meaning  to  the  Jury  where  the  con- 
tract contains  no  words  of  latent  ambiguity. 
PaepckeJ:«ictat  Lbr.  Co.  v.  Tailey,  106  Aric 
400,  153  S.  W.  833,  and  Wilkes  Stacy,  113 
Ark.  066.  169  8.  W.  796. 

[2]  It  Is  first  insisted  by  counsel  tor  the 
defendant  that  the  construction  is  erroneous 
because  the  contract  lacked  mutuality.  We 
cannot  agree  with  counsel  In  this  contention. 

In  Johnson  v.  Wllkerson,  96  Ark.'  320.  131 
S.  W.  690,  the  court  held  that  the  oitire 
contract  must  be  looked  to  as  a  whole  in 
determining  the  consideration  for  Us  various 
obligations  and  the  question  of  mutuality  of 
the  obligations.  The  conrt  held  further  that 
one  condition  is  sufficient  to  support  several 
undertakings  and  promises. 

In  Kilgore  Lumber  Co.  r.  Thomas,  98  Ark. 
219, 135  S.  W.  858,  the  court  held  that  mutual 
obligations  Imposed  by  a  contract  form  a  suf- 
flclent  consldcmtlou  for  entering  into  it.  See, 
also,  Pisher  t.  Skinner,  112  Ark.  190, 161 S.  W. 
735. 

Tested  by  the  principles  announced  in 
those  cases,  it  cannot  be  said  that  the  con- 
tract was  void  for  want  of  mutuality.  By 
the  terms  of  the  ccmtract  O.  M.  Battle  bound 
himself  to  bid  in  all  the  land  at  the  foreclo- 
sure sale,  and  that  be  would  take  care  of 
$16,000  of  the  mortgage  indebtedness,  and 
that  Mrs.  Draper  should  take  care  of  the 
balance  of  it,  which  amounted  to  abput  $7,000. 

It  will  be  remembered  that  Mrs.  Draper 
had  conveyed  the  Smith  place  to  O.  M.  Battle 
in  December,  1912,  for  the  consideration  of 
$16,800,  most  of  which  was  on  deferred  pay- 
ments. The  sale  was  subject  to  the  mort- 
gage of  J.  J.  Battle.  The  contract  forth« 
provided  that,  unless  Mrs.  Draper  paid  her 
part  within  12  months,  the  agrconwnt  should 
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be  TOld,  and  that  O.  M.  Battle  should  own 
the  Custer  land  absolutely.  The  contract 
then  recites  that  this  option  Is  given  in  con- 
sideration of  a  large  concession  of  the  indebt- 
edness due  Mrs.  Draper  on  tlie  Smith  place 
by  O.  M.  Battle.  Tboa  It  will  be  seen  that, 
If  O.  M.  Battle  had  carried  out  the  contract 
on  his  part  and  had  bid  In  the  land  for  the 
amount  of  the  mortgage  Indebtedness,  inter- 
est, and  costs,  be  would  hare  had  an  absolute 
title  to  the  Custer  place,  provided  Mrs.  Dra- 
per did  not  ezerdse  her  option  to  repurchase 
under  the  c<Hitract,  and  Battle  would  hare 
been  released  from  the  payment  of  the  pur- 
chase money  which  he  agreed  to  pay  Mrs. 
Draper  on  the  Smith  place  In  excess  of 
$15,000.  He  had  agreed  to  pay  $16,800.  Thus 
It  will  b^  seen  that  the  dlffereoce  was  a  sub- 
stantial sum  and  was  a  good  consideration 
for  tbo  contract.  The  agreement  on  the 
part  of  Mrs.  Draper  to  release  a  part  of  his 
indebtedness  to  her  for  the  purchase  price 
of  the  place  was  a  sutllcient  consideration  Cor 
his  agreement  to  tdd  In  the  lands  at  the  fore- 
closure sale.  There  was  a  benefit  derived 
on  each  side  from  the  contract,  and  that  fills 
the  demand  of  the  law  as  to  consideration. 
Any  benefit  conferred  on  O.  M.  Battle  to 
which  he  was  not  lawfully  entitled  or  any 
detriment  suffered  or  agreed  to  be  suffered 
by  Mrs.  Draper  is  a  good  con^deratlon  and 
will  support  the  contract. 

[3J  It  is  also  urged  that  the  last  part  of 
the  contract  which  deals  with  the  question  of 
what  the  parties  should  do  in  case  of  a  rea- 
sonable bid  being  offered  and  accepted  by  an 
outside  party  is  ambiguous.  We  need  not 
consider  this,  however,  for  there  was  no  bid 
hy  any  outside  party  exceeding  the  mortgage 
indebtedness,  as  contemplated  by  the  parties. 
The  whole  tenor  of  the  agreement  shows  that 
O.  M.  Battle  was  to  bid  the  amount  of  the 
Judgment  and  costs,  and  the  clause  of  the 
contract  relative  to  outside  parties  Mdding 
refen  to  tbem  Uddliv  more  than  the  mort- 
gage Indebtedness  and  costs.  This  Is  shown 
by  the  Isngoage  used,  because  It  provides  that 
such  a  sale  dioald  not  change  ^^baslB  of 
the  setOement,  and  that  the  owner  of  the 
land  80  sold  8tu>nld  have  the  ovexplus  so  bid. 
We  think  the  court  was  right  in  c(Hi8tmtng 
the  contract  to  mean  that  O.  M.  Battle  must 
hid  at  least  the  amount  due  J.  X  Battle  under 
the  foredosuze  decree. 

The  undisputed  evidence  diowB  Cbat  O.  U. 
Battle  did  not  bid  In  the  land  as  he  had 
agreed  to  do,  and  Uiere  was  no  errw  In  giving 
the  instruction. 


[♦]  It  is  true  the  contract  was  signed  by 
the  agent  of  the  plaintiff,  and  that  there  was 
no  writing  authorizing  him  to  do  so,  but  that 
does  not  make  any  difference.  The  evidence 
shows  that  the  agent  had  authority  to  sign 
the  contract  for  his  principal,  and  such  au- 
thority was  not  required  to  be  in  writing. 
Davis  V.  Spann,  92  Ark.  213,  122  S.  W.  495. 

[B]  It  is  also  true,  as  contended  by  coimsel 
for  appellant,  that  Capt.  Thomas  did  not  show 
the  contract  to  Mrs.  Draper  until  after  It 
was  executed ;  but  that  does  not  make  any 
difference.  Mrs.  Draper  stated  that  he  was 
her  agent  In  making  the  contract,  and  this 
constituted  him  as  her  general  agent.  She 
stated  specifically  that  she  gave  him  power  to 
act  as  her  agent  in  the  matter.  Therefore, 
being  her  general  agent  to  make  the  contract, 
she  was  hound  by  its  terms  as  soon  as  her 
father  made  it,  regardless  of  the  fact  of 
whether  he  had  shown  it  to  her,  or  stated  the 
terms  of  it  to  her  before  be  signed  It  for 
her  as  her  agent 

Again  It  is  urged  that  the  Judgment  should 
be  reversed  because  the  complaint  alleges 
that,  if  the  contract  had  not  been  entered  into, 
the  plaintiff  could  and  would  have  raised  the 
necessary  funds  and  would  have  saved  her 
land  from  sale  undw  the  foredosnre  decree, 
fnils  auction  was  Immaterial  and  had  no 
part  hi  the  case.  It  was  not  treated  as  ma- 
terial to  the  issues  raised  by  the  pleadings, 
and  no  evidence  was  introduced  relative  to  it. 
The  reason  is  ai^rent  The  parties  had 
entered  into  a  contract  with  regard  to  the 
matter,  and  the  terms  of  this  contract,  If 
valid  and  binding,  fixed  their  rights  and  the 
measure  of  damages  for  breach  of  it.  We 
have  held  the  contract  to  be  a  valid  and  bind- 
ing one,  and  the  undisputed  evidence  shows 
a  breach  of  It  by  O.  M.  Battle.  This  suit 
was  brought  by  Mrs.  Draper  against  blm 
within  the  period  of  the  statute  of  Umlta- 
tiojo,  and  die  bad  a  right  to  maintain  It 

[I]  The  court  correctly  instructed  the  Jury 
on  the  measure  of  damages.  It  Is  dalmed 
that  the  verdict  Is  e»!M8lTe.  Hist  flie  Ter^ 
diet  vras  exeesstre  is  not  made  one  of  the 
grounds  for  a  new  trial,  and  the  defendant, 
having  failed  to  Include  It  In  hte  motion  tag 
a  new  trial,  cannot  for  the  first  time  raise 
tile  QuestiMi  on  anuaL  Iforeorer,  the  evi- 
dence for  ttte  plaintiff  was  snfflclent  to  war* 
rant  the  Jury  In  letumlng  the  vetdlet  In  the 
amount  fbnnd  by  it 

It  follows  that  the  judgment  must  be  af- 
firmed. 
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HOWELL,  Coll«Ot*r,  v.  LAMBERSON  M  «!. 
(N«.  46.) 

(Supreme  Gonrt  of  ArkuM*.  June  13,  1021.) 

1.  Taxatln  ^515— Taxpayer  may  pty  one 
tax  while  rofintag  to  pay  ether  taxoe  ok  his 
laoit. 

A  taxpayer  may  pay  the  amonnt  of  any  one 
tax  liated  against  his  land  vhile  refasiDg  to  pay 
other  tax«i  Uated  agaiDBt  it. 

2.  Statotes  ^181(1)— Prlmaiy  objoet  In  eoB> 
structlon  to  ascertain  Inteatlon  of  LogUlature 
from  laaguaoe  used. 

The  primary  object  In  the  construction  of 
statutes  is  to  aaeertsiB  the  Intention  of  the 
Ije^atuTe  from  the  langaate  used. 

L  Taxatloa  «»56r— Collector  iwt  liable  for 
f^lore  to  oollect  tax  or  omlsslOR  to  advlsa 
taxpayer,  where  he  aiatfe  proper  etfort; 
"fail"  aatf  "o«lt  to  aivho"  Iwplylag  aeiloot 

or  onlssloB. 

Under  Crawford  &  Moses*  Dig.  |  8618, 
providing  a  penalty  if  any  collector  of  taxes 
ahaU  "faU"  to  collect  the  drainage  tax  along 
with  the  other  taxes,  unless  enjoined,  and 
Boad  Acts  1919.  toL  1,  p.  520,  S  21,  providing 
a  penalty  If  he  shall  "omit  to  adviBc"  any 
taxpayer  of  the  amount  of  his  local  road  im~ 
provement  assessment  when  be  pays  his  gen- 
eral taxes,  a  collector  does  not  subject  himself 
to  the  penalty  where  he  demands  such  taxes 
and  endeavors  to  collect  them  at  the  time  he 
coilecta  the  general  taxea;  the  words  "fail"  and 
"omit  to  advise,"  as  used  in  the  acta,  importing 
to  become  defirfent  or  lacking,  to  leave  un- 
performed, to  omit,  to  neglect,  being  appli<»- 
Ue  only  in  case  of  neglect  or  omisaion  of  the 
collector  to  pe^orm  such  duty. 

[E!d.  Note.— For  other  definitions,  aee  Words 
and  Phrase^  First  and  Second  Series,  Fail.] 

4.  Taxation  ^561— Colieotor  oaasot  rofMtt  to 
accept  pf^meat  of  oenoral  taxas  beoanae  tax- 
payer refused  to  V*V  drainage  tax  also. 

Under  Crawford  A  Moses*  Dig.  8  3618, 
imposing  a  penalty  on  tax  collectors  for  failure 
to  collect  a  drainage  tax  along  with  the  other 
taxes,  and  Boad  Acts  1919,  n.  529,  {  21,  im- 
posing a  penalty  for  omitting  to  advise  any 
taxpayer  of  the  amount  of  his  local  improve- 
ment assessment,  the  collector  could  not  refuse 
to  accept  payment  of  general  taxes  because  the 
landowner  refused  to  pay  his  Improvement 
taxes;  the  statute  being  directed  against  the 
collector  and  not  the  landowner,  whose  rights 
cannot  be  taken  away  without  direct  and  ex- 
press langnage  to  that  effect. 

Smith  and  Hnmphieys,  JJ.,  dissentlnf . 

Appeal  from  (^rcult  Oonrt,  Gral^iead 

County;  B.  H.  Dudley,  Judge. 

Application  of  O.  W.  lAmberson  and  anoth- 
er for  a  writ  of  mandamus  against  Homer 
Howell,  as  Collector  of  the  Revenue  of 
Craighead  County,  Ark.,  to  compel  blm  to 
accept  paj'ment  of  certain  couoty  and  8cho(d 
taxes.  From  a  judgment  for  plalntiffB,  de- 
fendant appeals.  Affirmed. 


On  Hay  17,  1920,  G.  W.  Lambenwn  and  A. 
D.  Lamberson  filed  a  petition  in  the  circuit 
court  against  Homer  Howell  as  collector  of 
the  revenne  of  Craighead  connty.  Art;.,  for  a 
writ  of  mandamus  to  compel  How^I,  as  sncb 
collector,  to  accept  their  payment  of  said 
connty  and  school  taxes  upon  certain  lands 
Bituated  In  the  county  and  owned  by  thm 
which  tlifi  collector  had  refused  to  accept. 

As  a  defense  to  the  action,  the  collector 
alleged  that  tbe  petitioners  owned  lands  in 
drainage  diatrlcts  Xos.  16  and  16  of  Craig- 
head county,  Ark.,  and  In  the  Trl-Coonty 
lilgfaway  Improvemfflit  district,  and  that  cer- 
tain assessments  were  due  and  unpaid  on 
said  lands  in  said  Improvement  district. 

The  collector  further  alleged  that  he  had 
refused  to  accept  the  tender  of  the  general 
taxes  for  the  reason  that  the  petiUonera  had 
refused  to  pay  at  the  same  time  these  local 
assessments  due  as  aforesaid. 

The  case  was  tried  in  the  circuit  court  on 
an  agreed  statement  of  facts  substantially 
as  stated  above.  It  was  adjudged  by  the  cir- 
cuit court  that  the  collector  be  oxinnanded  to 
receive  from  G.  W.  Lemberson  and  A.  D. 
fjamlMrson  the  state  and  county  taxes  tender- 
ed by  them  upon  thoir  lands  as  described  in 
the  complaint,  and  that  be  as  such  collector 
issue  them  a  tax  receipt  therefor  without 
paymeait  or  t«ider  by  them  of  tlie  local  as- 
sessments alleged  to  be  due  In  drainage  dia- 
trlcts Nob.  16  and  16  in  the  Trl-Couuty  high- 
way  inq>roTemait  district  Mo  injunction 
had  been  Issued  prohibiting  the  collector 
from  odlectlng  tbe  improvement  district 
taxes.  The  case  Is  here  tm  appeaL 

lAmb  &  Frlerson,  of  JooesborOb  for  an>^ 
lent 

H.  M.  Mayea,  of  Jonesboro»  for  appellees. 
Sloan  &  Sioan^  of  Jonesboros  amicus  curiie. 

HABT,  J.  (after  stating  the  facts  as  above). 
The  i!«cord  dhows  that  the  drainage  dis- 
tricts were  organized  under  the  gmeral 
drainage  act.  Section  8618  of  Crawford  & 
Moses'  Digest,  rtfative  to  tlie  ocOlectliHi  of 
drainage  taxes  in  such  districts,  reads  as  ft* 
lows: 

"The  amount  of  the  taxes  herein  provided 
for  shall  be  annual^  extended  upon  the  tax 
books  of  the  eouuty,  and  collected  by  tbe  col- 
lector of  tiie  connty  along  with  the  other  taxes, 
and  for  hla  services  in  making  sach  coUectioa 
the  coUector  shall  receive  -a  commiasioQ  of  one 
per  cent.;  and  the  same  shall  by  the  collector 
be  paid  over  to  the  county  treasurer  at  the 
aame  time  that  he  pays  over  the  county  funds. 
If  any  coUector  shall  fail  to  collect  the  drainage 
tax  aloiv  wiUi  the  other  taxea,  he  shall  be 
subject  to  a  penalty  of  one  hundred  dollars 
for  each  instance  hi  which  he  shall  collect 
from  an  individual  the  other  taxes  and  omit 
the  drainage  tax,. unless  the  drainage  tax  has 
been  enjoined  by  a  court  of  competent  juris- 
diction, to  be  recovered  in  a  suit  brought  by 
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tiie  commlialonerB  to  t&e  use  of  the  diitiict; 
and  the  county  clerk  abaU  be  subjected  to  a 
like  penalty  (or  each  oase  in  which  be  shall 
fail  to  entor  the  drainage  tax  on  the  tax  books." 

The  Tri-County  highway  road  lint)¥6TeDi«it 
district  was  created  under  special  act  No. 
186  of  the  Acts  of  1919  <Road  Acts  of  1919. 
vol.  1,  p.  510).  Sectt(m  21  of  that  act  reads 
ae  fallows : 

"The  coun^  collector  of  each  of  the  respec- 
tire  counties  in  which  lasds  in  said  road  Im- 
proTcment  district  are  sitnated  shall  collect 
the  several  fmtallments  of  the  asaesements 
of  benefits  faring  eaeh  year  at  tiie  time  be 
collects  the  general  taxes,  and  if  ha  shall  omit 
to  advise  any  taxpayer  of  the  amount  of  bis 
installment  of  the  assessment  of  benefits  during 
that  year,  at  the  time  Buch  taxpayer  is  paying 
bis  general  taxes,  he  shall  be  subject  to  a 
penalty  of  one  hundred  dollars  fi^r  each 
stance,  which  may  be  collected  by  the  com- 
missioQers  by  dvil  action  or  by  dcdncting  said 
penalty  from  any  lee  doe  the  coUector  from 
said  district." 

It  Is  the  contention  of  the  collector  that  the 
effect  of  these  statutory  provisions  is  to  pro- 
hibit him  from  acc^tlng  a  tender  ol  the 
state  and  coanty  taxes  on  the  lands  in  quee- 
tion  unless  the  owners  would  pay  the  drain* 
afre  and  road  taxes  dne  and  unpaid  iq>on  said 
lands  at  the  same  time. 

The  agreed  statement  of  facts  in  this  case 
shows  that  the  plalntltCB  tendered  to  the  col- 
lector  the  amount  of  state,  couhty,  and  school 
taxes  levied  on  tb^  lands,  but  refused  to 
pay  the  drainage  and  road  Improvement 
taxes  on  the  ground  that  they  had  not  been 
legally  assessed  and  levied  and  that  th^ 
were  going  to  contest  the  same.  The  collec- 
tor refused  the  tender  on  the  ground  that  un- 
der the  statute  he  was  not  allowed  to  collect 
the  general  taxes  without  also  collecting  the 
iminroveiiient  district  taxes.  The  object  ot 
tills  lawsuit  Is  to  compel  him  to  rec^ve  the 
general  taxes  without  the  payment  d  the 
Imprnranent  district  taxes.  ' 

[1]  In  the  absence  of  a  statute  to  the  ctm- 
trary,  a  taxpayer  always  has  the  right  to 
pay  the  amount  of  any  one  tax  listed  against 
bis  land  while  reftwing  to  pay  other  taxes 
listed  s^iarately  against  It.  Cooley  on  Taza> 
ticm  (3d  Ed.)  vol.  2,  pp^  808  and  800  ;  37  Cyc 
p.  1164. 

Among  the  cases  cited  In  Cye.  Is  Gott  t. 
Claw,  CoUector,  28  Ark.  616.  In  that  case 
fhe  court  said  that  whether  the  owner  of  real 
estate  Aall  pay  all  taxes  or  pay  oo»  kind 
and  not  another,  or  let  his  lands  go  to  sale 
for  all  or  part,  are  Questlms  tor  hbn  and  not 
for  the  collector  to  determine.  The  Ques- 
tion of  whether  tbls  right  of  the  landown- 
er has  been  takea  away  by  the  drainage  and 
road  improvemi^  district  statutes  set  out 
abore  is  tht  Issue  raised  by  this  appeal. 

[2-4]  The  primary  ot^eet  In  the  coostrac- 
tton  of  statutes  Is  to  ascertain  the  Intention 
of  tlie  Legislature  ttfoa  the  language  used, 


where  that  can  be  done.  Tested  by  tills  rul<v 
we  do  not  think  that  ^ther  of  the  statutes 
xeferred  to  makes  It  otiUgatcHry  ypon  the  land- 
owner to  pay  the  local  aasesunenta  Imposed 
apon  his  land  by  the  drainage  improvement 
districts,  or  by  the  road  imtiroivment  dl^ 
fcrlctr  when  he  makes  paymmt  of  his  general 
taxes,  state,  coimty,  and  school.  The  lan- 
guage of  the  statute  shows  that  it  is  directed 
against  the  coUec^r  and  not  against  the 
landowner.  The  word  "fall,"  as  used  in  the 
drainage  statute  above  copied,  impMts  to 
become  deOdoit  or  lacking,  to  leave  unper- 
formed, to  omit,  to  neglect  Century  Diction- 
ary and'  Bouviaf«  iAW  OMctlbaary^  Tba 
statute  tai  question  provides  that  If  any  C(^ 
lector  Shall  fall  to  collect  the  drainage  tas 
aloi^  with  the  other  taxes,  he  shall  be  sub- 
ject to  a  penalty  of  9100  for  eadi  Instanoe 
In  which  he  shall  collect  from  an  Individual 
Qie  other  taxes  and  omit  the  drainage  tax 
unless  the  drainage  tax  has  been  enjoined. 
We  tUnk  the  word  tmplles  tn  this 

statute  an  Imposed  duty  upon  the  collector  to 
collect  the  drainage  tax  at  the  same  time 
he  coUeets  the  general  taxiss  and  Is  apidlcable 
Mily  in  case  of  neglect  or  omlsslni  of  the 
collectw  to  pMform  such  duty.  The  word 
"fiOl,"  as  used  in  the  statute,  covers  both 
the  intentlcual  and  unintentional  nonper- 
formance on  the  port  of  the  colleetOT,  Where 
the  collector  has  demanded  the  tax  and  en- 
deavors to  collect  It  from  the  landowner  at 
the  time  be  collects  £n»n  him  the  general 
taxes  and  the  landowner  should  t«ad«  his 
general  taxes  and  contest  the  payment  of 
the  drainage  tax  and  refuse  to  pay  ft,  it  could 
not  be  said  that  the  coUectpr  failed  to  act  or 
to  perform  his  duty  In  the  premisee  so  as  to 
subject  himself  to  the  penalty  prescribed  by 
the  act.  In  such  case  be  would  be  guilty  of 
no  dellnqnence,  and  failure  to  perform  his 
duty  could  not  be  ascribed  to  him  for  the 
reason  that  he  had  done  all  that  he  was 
authorized  to  do  in  the  premises.  Under  the 
terms  of  the  statute  the  collector  could  not 
refuse  to  accept  a  volantary  payment  of  the 
gmeral  taxes  becanse  the  landowner  wish- 
ed to  contest  the  payment  of  his  Improvement 
taxes  and  <m  that  account  refused  to  pay 
the  same^  The  language  of  the  statute  is  in 
no  sense  directed  against  the  landowner,  and 
his  right  to  pay  his  general  taxes  without 
paying  the  im^vement  texas  cannot  be 
taken  away  by  any  supposed  intendment  on 
the  part  ot  tbe  Legislature.  Sndi  a  right  Is 
a  valuable  one  to  the  landowner  and  could  In 
no  event  be  taken  away  without  direct  and 
express  language  to  that  effect  on  the  part 
of  the  Legislature. 

The  road  Improvonrat  district  statute 
uses  the  words  "fflnit  to  advise."  The  rea- 
soning we  applied  abeve  to  the  use  of  tbe 
word  "f alV  ^  the  drainage  district  statute, 
^ipUes  with  equal  force  here. 

An  argument  Is  also  made  that  a  statute 
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Imposliig  a  doty  npon  tlie  landowner  to  pay 
bis  drainage  and  road  Improvement  taxes 
as  a  prerequisite  to  lila  rlgbt  to  pay  his  gen- 
eral taxes  would  be  unconsUtutionaL  The 
views  we  taava  expieased  rmder  it  onnece»- 
sary  to  pass  upon  this  qaeBtbn. 

It  follows  tbat  the  Judgmmt  most  be  a£> 
firmed. 

SMITH  and  HUMPHBEYS.  JJ^  dissenting. 


LEWIS  «t  aL  V.  HARPER.    (No.  20.) 

(Snpreme  Court  of  Arkanuu.   May  30,  1921^ 
Bebearing  Denied  Jnne  27*  1921.) 

1.  LAidlord  and  teoaat  «s»6l— Taaaat  eaaaet 
dtopate  title  of  laadlord. 

A  tenant  cannot  diapute  the  title  of  hii 
landlord  while  he  remains  in  poseession  under 
him,  nor  acquire  poiiession  from  the  landlord 
by  lease  and  then  diBpate  his  title  without  lur- 
rendering  poBsessioo. 

2.  landlord  aad  teaaat  «=>65— Tenaat  oasaet 
dispute  title  of  purchaser  from  laadlenl. 

A  tenant  cannot  dispute  the  title  of  a  pur* 
chaser  from  the  landlord. 

3.  Landlord  and  teaaat  <s=»l  1 1— Relattoa  ceas- 
es apoa  disavowal  of  landlord's  titla. 

Where  tenant  went  into  possession  of  land 
and  cleared  it,  and  thus  became  entitied  to  two 
rean^  free  roit.  and  tiierenpon  disavowed  land- 
lord's title,  the  relation  of  landlord  and  tenant 
then  ceased  as  between  them,  and  the  tensnt 
became  a  trespasser,  and  landlord  could  sue  at 
once  to  recover  possession,  though  the  leasehold 
term  had  not  expired. 

Appeal  from  Clrcnit  Oonrt,  Se^sttan 
County;  John  Brlazolara,  Judge. 

Action  by  B.  A.  Harper  against  Sherman 
Lewis  and  others.  Judgment  for  plalntUF, 
and  defendants  appeal.  Affirmed. 

J.  E.  Ix>ndon,  of  Van  Buren,  and  J.  B. 
McDonough,  of  Ft.  Smith,  for  appellants. 
Pryor  &  Miles,  ctf  Ft  Smith,  for  appellee. 

WOOD,  3.  The  appellee  brought  this  ac- 
tion against  ttie  appeUanta  He  alleged  that 
be  was  the  owner  of  certain  lands  in  Sebas- 
tian county,  Ark.,  and  that  he  was  entitled  to 
the  possession  of  same;  that  the  appellant); 
entered  Into  poesessloD  of  the  lands  under  an 
agreement  with  the  appellee  and  Bobert  Dun- 
ning, who  at  tbat  time  owned  an  undlrldad 
on&Aalf  interest  By  tiie  terms  of  the  con- 
tract the  appellants  were  to  clear  the  lands 
of  standing  timber,  and  as  compnsatlon  for 
tb^  serrices  in  so  doing  tbey  were  to  have 
tbe  possesrimi  of  tlie  Umds  free  of  rent  tar 
two  years;  tbat  in  tihe  year  1919  the  app^- 
lanbii  disclaimed  tbe  title  ct  app^ee  and 
Dunning;  that  tbey  made  fialse  uid  mislead- 


ing statonents  to  'miUam  B.  Owen,  State 
I^nd  Commissioner,  to  the  effect  tbat  tbe 
land  was  an  island  and  tbat  tbe  title  was  tn 
the  state ;  tbey  applied  to  tbe  Commtsslona 
for  a  deed;  that  the  appellee  and  Dunning 
were  compelled  to  go  to  emslderable  expoise 
to  resist  the  claims  of  tbe  appellants ;  that 
tbe  Oommlaaloner  decided  tbat  tbe  lands  did 
not  belong  to  tbe  state.  Notwithstanding 
this  decision,  tbe  appellants  still  contend 
that  tbe  lands  belong  to  tbe  state.  Appellee 
further  alleged  tbat  appeUants  bad  committed 
waste  and  bad  refused  to  allow  other  tenant* 
of  tbe  appellee  to  cross  the  lands.  Appel- 
lee prayed  for  Judgment  for  posseaston  and 
damages  in  Oie  sum  of  $290  and  for  renta. 

Appellants  answered  denyli^  an  material 
allegations  Of  the  complaint,  and  ttiey 
averred  tbat  tbe  land  in  controversy  beld 
by  them  Is  an  Island,  tbat  it  Is  subject  to  sole 
naier  the  act  of  the  General  Assembly  ct 
1917 ;  that  they  applied  to  pnrcbase  tbe  same 
on  May  20,  1919,  and  that  the  State  Land 
Commissioner  arbitrarily  refused  their  appli- 
cation, and  that  a  mandamus  Is  now  pending 
against  him  to  compel  him  to  make  appel* 
lanta  a  deed.  They  alleged  that  appellee  bad 
no  tlUe  or  color  of  title  to  tbe  lands. 

The  testimony  on  behalf  of  tbe  appellee 
tended  to  sustain  tbe  allegations  of  bis  com- 
plaint Lewis  (<ne  of  tbe  app^lants)  was 
called  as  &  witness  tor  tbe  appellee,  and  be 
testified  sabstantlally  as  f<fllowB:  Tbat  be 
and  bis  brotber  went  Into  possesstfln  of  the 
lands  In  Friwnary,  1919;  tiiat  Bob  Dunning 
showed  tbem  tbe  land  and  said  be  bad  some 
land  to  lease  and  tbat  be  vrould  give  them 
two  crops  to  clear  the  land  or  one  crop  and 
give  him  the  Umber;  that  they  did  not  agree 
as  to  which  they  would  tak^  but  they  told 
him  they  would  cut  the  timber  off  for  $2  and 
give  him  the  timber  or  either  they  would  eell 
the  timber  and  not  cultivate  It  the  next  year. 
They  took  charge  of  the  lands  under  that 
agreement  and  cleared  up  some  of  it  After 
tbey  w^t  Into  possession  they  learned  that 
the  land  was  state  land.  Tbey  then  made  ap- 
plication  to  the  Cfxnmissloner  of  State  Lands 
to  purchase  the  same,  and  as  soon  as  they 
made  this  application  they  did  not  consider 
themselves  any  longer  tenants  of  Dunning, 
under  whom  the  appellee  claimed  by  warran- 
ty deed;  that  after  tbe  Commls^oner  de- 
nied their  application  to  purchase  the  land 
they  brought  a  mandamus  to  compel  him  to 
do  so.  Tbe  appellants  cultivated  about  29 
acres  of  the  land  In  controversy  in  the  year 
1910,  lands  which  they  had  cleared,  and  this 
year  1920  they  had  In  cnltivatiim  between  20 
and  25  acres.  There  were  131  acres  on  the 
Island  which  was  in  tbelr  possessitm.  They 
were  to  pay  no  rent  for  tbe  ^rs  1919  and 
19S0;  tbat  tb^  only  sold  about  10  cords  of 
wood  from  tbe  land,  and  the  balance  was 
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BtlU  there  cat  up  In  sacfa  lengOis  as  were  re- 
quired for  making  excelEdor.  Tbere  was  no 
fence  around  the  land  when  Dunning  showed 
same  to  appellants.  The  river  was  on  one 
side,  and  a  fence  on  the  other  between  the 
island  and  the  rest  of  the  farm. 

Tiiere  was  further  testimony  to  the  ^ect 
that  at  the  first  of  the  year  1920  the  appellee 
noticed  appellants  to  get  out,  and  they  re- 
fused to  obey  the  notice,  giving  as  a  reason 
that  they  considered  themselves  no  longer  his 
tenants,  but  were  holding  possession.  The 
appellants  offered  to  prove  that  the  land  In 
controversy  was  an  island,  which  the  court 
would  not  permit  them  to  do,  and  also  i^ered 
to  introduce  deeds  to  show  that  the  title  was 
not  In  the  appellee,  which  testimtmy  the 
court  refused  to  allow.  At  the  conclusion  of 
the  testimony  the  court  instructed  the  Jury 
to  return  a  verdict  In  favor  of  the  appellee, 
which  was  done.  A  judgment  was  then  ren- 
dered in  favor  ci  the  appellee^  from  which  Is 
this  ai)peal. 

[1]  It  appears  from  the  undisputed  facts 
In  the  record  that  the  appellants  went  into 
poseeesiou  of  flie  lands  in  controversy  under 
the  appellee's  grantors.  The  appellants  do 
not  deny,  but,  on  the  contrary,  admit,  that 
they  took  possession  ot  the  lands  In  contro- 
Tersy  under  appellees  grantoxe,  bat  they  set 
np  in  defense  of  the  action  that  mi^teUee's 
grantwa  bad  no  Utle,  and  hence  they  say 
that  the  u^eUee  acquired  non&  Ifte  ajffiA- 
}antB  bare  thus  placed  thenuriTas  In  tbe  at> 
tlt&de  of  doiying  the  title  of  tii^  landlord 
wbUe  holding  on  and  claiming  the  right  to 
the  possesion,  which  they  only  could  have 
obtained  tbrongta  blm.  This  tbey  cannot  do, 
accordlBK  to  tbe  antliOTlties  geneEally  and  as 
held  by  mmiennB  decisions  of  tbis  oonrt. 

"A  tenent  cannot  dfepnte  the  tStle  of  his 
landlord  while  he  remains  In  possessioa  onder 
him,  nor  acquire  possession  from  tbe  landlord 
by  lease  and  tiien  Aspute  Us  title  without  sor- 
rntdnlng  possession.**  Barton  T.  Oonaan.  125 
Ark.  141,  188  a  W.  601. 

''The  poBseasion  of  a  tenaat  is  that  of  tus 
landlord,"  and  "so  long  as  the  relation  of  laod- 
lord  and  tenant  exiBts,  the  tenant  caoDot  ac- 
quire an  adverse  title  as  against  bis  landlord." 
Oee  T.  Hatley,  114  Ark.  876,  170  S.  W.  72, 

See,  also,  Bryan  r.  Wbibuni,  48  Arte.  28; 
Simmons  t.  Robertson,  27  AA.  60 ;  Hughes  r. 
Watt,  28  Ark.  163;  Pickett  v.  Ferguson,  45 
Ark.  177,  65  Am.  Rep.  546;  Dlckinaon  v. 
Arkansas  CUty,  etc..  77  Ark.  670.  d2  S.  W.  21, 
lis  Am.  St.  Rep.  170;  and  other  cases  cited 
In  appellee's  brief. 

No  question  of  the  right  to  homestead 
government  lands  Is  Involved  in  this  contro- 
versy. 

[2]  The  sibilants  contend  that  the  rela- 
tlwi  of  landlord  and  tenant  did  not  exist  be- 
twem  the  appellants  and  the  appellee  be- 
cause tbe  appellee  was  tbe  purdiaser  fnun 


the  sibilants'  landlord,  and  they  did  not 
take  and  hold  possession  under  tbe  appellee. 

"A  tenant  cannot  dispnte  the  title  of  an  es- 
Bignee  or  purchaser  of  tbe  landlord  any  more 
than  he  could  dispute  the  title  of  the  landlord 
or  lessor  himself."  Adams  t.  Primmer,  102 
Ark.  380,  144  S.  W.  522. 

[8]  The  appellants  also  contend  that  they 
had  cleared  up  the  land  under  the  contract 
which  entitled  them  to  the  land  free  of  rent 
for  two  years,  but  the  law  is  that  upon  the 
disavowal  of  the  landlord's  title  the  rela- 
tion of  landlord  and  tenant  ceases  and  as  be- 
tween them  the  tenant  becomes  a  trespasser, 
and  the  landlord  may  sue  at  once  to  recover 
possession,  though  the  leasehold  term  has  not 
expired.  16  R.  O.  L.  8  631;  Merryman  v. 
Bourne,  9  WalL  592,  19  L.  Ed.  683 ;  Walden 
V.  Bodley,  14  Pet.  156,  10  L.  Ed.  398.  There 
was  no  error  In  the  ruling  of  the  court  in  re- 
fusing to  allow  appellants  to  offer  testimony 
to  show  that  tbe  lands  in  controversy  be- 
longed to  the  state. 

The  judgment  of  tbe  court  was  In  all 
things  correct,  and  it  is  afSrmed. 


O.  H.  HAMMOND  CO.  v.  JOSEPH  MERCAN- 
TILE CO.    (No.  6.)  - 

(Supreme  Court  of  Arkansas.   May  23.  1921. 
Behearing  Denied  June  27. 1021.) 

Brokers  «=9| 06— Evidence  held  to  warrant  In- 
struction that,  If  plaintiff  packing  company 
permitted  Its  broker  to  sell  meat  as  his  own, 
defeadast  parehaser  was  sot  llaMe. 

In  an  action  by  a  packing  company  to  re- 
cover as  for  conrersion  by  a  mercantile  com-- 
peny  wliieh  purchased  certain  bacon  from  tb« 
packing  cMupanr'a  broker  for  tbe  sale  of  its 

prodnets,  evidence  luid  suffldeot  to  warrant  the 

court  in  presenting  the  case  to  tbe  jury,  on 
the  theory  embraced  in  its  instruction  that  if 
plaictifC  packing  company,  by  Its  courae  of 
conduct '  and  dealings  with  its  broker,  and 
through  him  with  the  public,  permitted  the 
broker  to  sell  its  goods  as  his  own,  and  defend- 
ant company  so  purchaaed  the  bacon  in  ques* 
tion  believing  it  to  be  the  property  of  the 
broker,  it  was  not  liable. 

Am>eal  from  Circuit  Court,  Gre^e  Coun- 
ty; B.  B.  Dudley,  Judge. 

Action  by  G.  H.  Hammond  Cntfpanjr 
against  tbe  Joseph  Mercantile  Company, 
Frtnn  judgment  for  defendant,  plaintiff  ap- 
peals. Affirmed. 

See,  also,  222  S.  W.  27. 

D.  Q.  Beauchamp,  of  Paragould,  for  ap- 
pellant 

Huddleaton,  Fuhn  St  Futrell,  of  Paragouldi 
for  appellee. 


«=3»ror  other  ossn  im  same  topht  and  KBT-NUUBBR  lo  all  Kay-NwDbOTed  DlgeBta  and  laOmxm 
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WOOD,  J.  The  appellant,  «  corponition 
of  ttie  state  of  Michigan  and  doing  bUBlness 
In  Arkansas,  entered  Into  a  contract  with 
one  Raj  Perkins,  of  Paragould.  Ark.,  the 
material  parts  of  whldi  are  as  follows: 

The  appellant  appointed  Perkins  its  bn>- 
ker  for  tlie  sale  of  certain  of  Its  products  in 
Paragould,  Ark.  The  appellant  was  to  pay 
Perkins  a  commission  for  hla  Berrlcea.  Per- 
kins was  to  ke^  an  account  of  goods  con- 
signed to  him  by  the  appellant  In  books  fur- 
nished by  the  latter,  wblcli  were  subject  to 
recall  and  Inspection  by  the  appellant  at  all 
times.  Perkins  was  to  make  weekly  reports 
of  the  stock  on  hand  and  delivery  of  goods 
on  blanks  furnished,  hy  appellant  Perkins 
was  to  sell  the  goods  on  behalf  of  appellant 
and  on  terms  iH«scrlbed  by  the  appellant 
Perkins  was  to  biU  no  goods  from  consigned 
stodE  to  himself  under  any  cireumstancea. 
Perkins  was  to  bill  all  goods  on  blanks  fur- 
nished by  the  appellant,  and  to  foxward  a 
duplicate  tbereot  to  appellant  on  the  day  the 
goods  were  dellTered.  He  was  to  keep  the 
receipts  for  goods  delivered  on  file  subject 
to  the  order  of  the  appellant  He  was  not 
to  handle  on  consignment  any  packing  house 
products  except  appellant's  with  appellant's 
consent.  Perkins  was  to  account  to  aM>el- 
lant  for  all  weights  shipped.  Be  was  to  keep 
all  good*  In  a  suitable  building,  and  not 
mingle  them  with  other  merdiandlse,  and  to 
sell  and  handle  the  same  without  expense 
to  the  appellant  except  bis  commission. 

This  action  was  brought  by  the  appellant 
against  the  appellee  to  recover  the  sum  of 
$308.10.  The  appellant  alleged  that  the  ap- 
pellee had  taken  possession  of  1,165  pounds 
of  bacon  extras,  which  belonged  to  the  appel- 
lant, and  that  ap[>ellee  had  converted  the 
same  to  its  own  use  without  authority  of 
appellant.  This  Is  the  seotMid  appeal  in  this 
case.  The  complaint  remained  Uie  same  on 
both  trials.  On  the  first  trial  the  answer 
to  the  complaint  set  up  that  Perkins  was  In 
the  employ  of  the  appellant  as  a  factor  and 
In  possession  of  Its  products,  with  full  pow- 
er and  authority  to  sell,  deliver,  and  collect 
for  aM>ellBnt's  products,  either  In  bis  own 
name  or  In  the  name  of  appellant ;  that  a.^ 
pellee  purchased  the  meat  In  controversy 
from  Perkins  as  his  Individual  property; 
that  he  represented  to  the  appellee  that  It 
was  his  property,  being  the  accumulation  of 
what  was  known  as  "overs,"  and  was  billed 
out  to  the  appellee  as  the  Individual  pro|>- 
erty  of  Perkins  and  paid  for  by  the  ap- 
pellee as  such;  that  the  appellee,  In  pur- 
chasing the  meat  from  Perkins,  followed  the 
custom  and  course  of  trade  which  had  pre- 
vailed at  Paragould  for  many  years,  and  was 
well  known  to  the  appellant ;  that  the  a^Kl- 
lee  believed  that  the  meat  was  the  fndividual 
property  of  Perkins,  and  had  no  knowledge 
to  the  contrary. 

The  issue  as  thus  raised  on  the  first  trial 


was  tent  to  thtt  Jury,  and  to  one  of  Us  In- 
stnietlaii  ttke  court  dedaied  as  f  oUowb: 

"If  Uie  plaintiff  authorised  and  knowingly 
permitted  Its  factor,  Perkins,  to  sdl  overs  or 
any  other  of  its  goods,  or  his  own  goods,  on 
his  individoal  account  as  individoal  owner  to 
customers,  *  *  *  and  the  defendant  at  the 
time  believed  Perkins  to  be  tbn  true  owner,  or 
authorised  to  sell  in  his  own  aam^  then  you 
will  find  for  the  defendant" 

In  passing  <m  this  instruction  this  court 
explained  the  difference  betwem  factor  and 
broker  as  fOUows: 

"A  factor  may  buy  and  aM  In  his  own 
name,  and  he  has  the  goods  in  Us  possession, 
while  a  broker,  as  sock,  cannot  ofdinarily  boy 
or  sell  in  bis  own  nams  and  lias  no  posses- 
sion of  ths  goods  sold." 

In  passing  on  the  facts  as  devdcqwd  at  the 
former  trial,  we  said : 

Terkins  was  not  a  factor  or  comwisii*M 
merchant  and  had  no  rigid  to  seD  the  prodoets 
of  the  plaintiff  in  his  own  name.  Therefore 
the  coort  erred  in  asBuming  to  the  Jory  that 
Perkins  was  a  factor,  and  in  telliDg  the  jury 
to  find  for  the  defendant  if  it  should  farther 
find  that  the  plaintiff  aothorlxed  or  knowingly 
permitted  its  factor,  Perkins,  to  sell  overs  or 
any  of  its  goods,  or  his  own  goods»  on  his  in- 
dl^nal  account** 

For  the  error  in  giving  the  above  instruc- 
tion tlie  court  reversed  the  Judgmmt  and  re- 
manded the  cause  for  a  new  trial. 

On  the  second  trial  the  appellee  filed  an 
amended  answer,  in  wbitA  it  aUe^^ed  that 
Perkins  was  an  independent  dealer  in  meat 
products  in  Par^ould,  Ark.,  and  was  con- 
ducting his  indtvidnal  business  In  connection 
with  that  of  the  plaintiff ;  that  he  combined 
bis  own  and  the  plaintiff's  business  In  this 
way  to  such  an  extent  that  his  customers 
could  not  tell  whether  Uiey  were  dealing 
with  him  individually  or  as  the  agent  of  the 
plaintifr;  that  the  i^alntUf  knew,  or  ethould 
by  the  exercise  of  reasonable  prudence  and 
care  have  known,  that  P^klns  was  conduct- 
ing his  own  individual  business  in  conjunc- 
tion with  the  plalntifiTs  business ;  that  the  de- 
fendant acting  In  good  faith  and  Ignorant  of 
plaintifTs  alleged  Interest  In  said  meat  Pur- 
chased the  same  according  to  the  cnstom  of 
trade,  and  paid  Perkins  for  the  same,  hon- 
estly and  in  good  faith  beUeving  Perkina  to 
be  the  true  o^mer  thereof,  and  that  idaUitifl 
company  is  therefore  estopped  from  now 
claiming  payment  from  the  defendant 

On  the  Issue  thus  Jt^ed  at  the  last  trial, 
the  president  of  the  appellee  testified  sub- 
stantially as  follows:  He  had  been  In  busi- 
ness at  Paragould,  A:^.,  for  about  15  years. 
The  day  appellee  punAased  tiie  meat  Per- 
kins  came  In  and  said  he  bad  scMue  meat 
that  he  would  sell  to  the  anv^ee  a  quarts 
of  a  cent  under  tbe  market  ^ce^  Witness 
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purchased  It  of  him  and  paid  for  It.  He  had 
traded  with  Perkins  and  his  father  for  IB 
years,  and  had  bought  meat  from  them  qalte 
a  number  of  times  aa  their  individual  prop- 
erty. No  question  ever  came  up  before  and 
nothing  had  happened  to  arouse  hla  suspi- 
cion that  the  meat  was  not  Perkins*.  Witness 
knew  that  Perkins  was  the  broker  of  the  ap- 
pellant to  sell  its  meat  producta,  and  that 
be  had  no  right  to  sell  appelant's  goods  as 
bis  own  individual  goods,  but  he  did  not  sell 
the  meat  In  controversy  as  the  goods  of  ap- 
pellant Witness  did  not  know  anything 
shout  the  contract  between  Perkins  and  the 
appellant.  Witness  knew  that  nobody  bad 
a  right  to  sell  goods  belonging  to  some  one 
eteq  without  authority.  Witness  did  not 
know  that  this  meat  was  the  ivoperty  of 
appellant.  Perkins  might  hare  bought;  it 
from  some  one  else  so  far  as  he  knew.  He 
Boppoeed  that  the  goods  were  shipped  by  the 
appellant  to  Perkins.  Appellant  had  done 
nothing  at  any  time  or  said  anything  that 
wonld  letfd  witness  to  beUeve  that  the  goods 
were  purchased.  He  trusted  Perkins*  word 
that  the  goods  were  hts.  Hie  products  tiiat 
the  appellee  bought  from  Perkins  were  paid 
for  sometimes  in  cash  and  sometimes  by 
check.  Ute  checks  were  made  payable  some- 
times to  Perkins  and  sometimes  to  the  appel- 
lant.  Witness  never  heard  any  kl<&  on  this. 
Witness  bought  the  goods  fr<»a  Perkins  and 
not  from  the  Hammond  CcHQpany.  When  he 
bought  goods  from  Perkins  that  were  billed 
by  tbe  Hammond  Oompany  he  paid  the  Ham- 
mond Gbmpany  for  Qiem.  Tbe  only  time  be 
gave  Perkins  che^s  hi  his  own  name  was 
when  he  owned  the  stuff  himself.  Witness 
did  not  know  whether  the  appellant  had  any 
knowledge  or  Information  of  the  individual 
transactlraiB  he  bad  vrith  Perkins  or  npt. 

Hie  secretiiry  of  the  appellee  testified  that 
he  had  been  In  diarge  of  tbe  office  and  book 
affairs  of  the  appellee  for  about  20  years. 
Daring  this  time  app^ee  had  been  doing 
buslnesB  wltb  Say  Peridns  and  bis  fotber. 
Witness  knew  nothing  about  tbe  contract  be- 
tween appellant  and  Peiiclns — made  no  In- 
quiry about  it.  Witness  knew  that  the  ap- 
pellee bought  tbe  meat  In  question  from  Ray 
Perfclns  indlTidually  and  paid  for  It  Wit- 
ness bad  Botfalng  to  pnt  blm  on  inquiry  that 
the  meat  did  not  belong  to  Peifclns.  He 
would  not  bare  bon^t  It  if  he  bad  known 
it  was  Hammond's.  Witness  ttisw  that  Per* 
kins  bad  no  right  to  sell  Hammond  Company 
meat  as  bis  own  and  In  Us  ovm  name.  Tbe 
accounts  that  the  appellee  paid  Perkins  In 
his  own  name  were  for  goods  that  PwUns 
claimed  were  his  own  and  sold  as  bis  own. 
Witness  did  not  remember  how  many  Cfmi- 
panles  Perkins  might  have  represented.  No 
question  ever  came  np  about  tbe  purchase 
of  meat  He  did  not  know  whether  under 
ttie  cmtract  Perkins  had  tbe  right  to  sell  tbe 


tract.   FerklsB  said  be  was  selling  his  own 

meat. 

Other  witnesses  testified  substantially  to 
tbe  eCFect  that  th^  had  bou^t  padiing 
bouse  products  from  tbe  Perkinses  for  aevferal 
years.  One  witness  stated  that  be  had 
bought  meat  from  Perkins  In  the  name  at 
the  Hammond  Company.  Sometimes  Perkins 
would  bill  it  out  to  witness  in  his  individual 
name  in  average  amounts  from  $75  to  ¥700. 
Witness  had  transactions  directly  with  the 
Hammond  Packing  Company.  Th^  would 
often  send  blm  a  statement  for  comparison. 
Perkins  always  protected  witness  against  all 
advances.  Witness  would  make  remittances 
to  Perkins.  All  cbedEs  tor  individaal  pur- 
chases would  be  made  direct  to  blm. 

Another  witness  stated  that  he  had  bought 
quite  a  large  quantity  from  Pertains— had 
bad  transactions  for  tbe  Bertlg  Bros,  with 
Perkins  in  which  Perkins  sold  Bertlg  Bros, 
meat  as  his  indlvldnal  property.  It  did  not 
occar  often,  and  no  question  was  vaissd 
about  it 

Another  witness  testified  that  for  18  years 
be  bad  bought  stuff  from  Perkins.  He  would 
mall  checks  to  both  Perkins  and  the  appel- 
lant. No  question  vras  ever  raised.  Towards 
the  latter  part  of  his  business  witness 
thought  Perkins  was  selling  meat  on  a  com- 
mission, but  never  gave  it  any  tboi^ht  Wit- 
ness had  bought  meat  from  Perkins  as  his 
own  product,  and  would  usually  pay  Perkins 
Intnvidually  when  be  purchased  it  from  him 
that  way,  and  there  was  never  any  com- 
plaint on  the  part  of  tbe  appellant.  Wit- 
ness did  not  know  whether  they  over  knew 
abcMt  It  or  not 

Another  witness  stated  that  for  16  years 
he  had  bought  meat  from  the  Perkinses.  He 
did  not  know  wbeQier  be  traded  with  tbem 
as  Indtviduals  or  as  tbe  agents  of  the  Ham- 
mond Oompany.  He  would  buy  stuff  from 
them,  and  they  would  send  around  and  col- 
lect ffflF  It.  and  he  would  make  the  cbedcs 
payaUe  to  FerUns.  Witness  **tlwugbt  Ray 
PnUns  was  the  whole  cheese — dldnt  know 
any  difference." 

Ray  Perkins  testified  tor  the  appellee  to 
the  effect  that  be  dealt  in  meats  and  lards 
oa  bis  own  account;  that  he  sold  In  bis  own 
name  to  a  large  extent  to  appellee  and  oth- 
er merchants  who  handled  tbe  goods  sold  by 
him.  These  merdiants  were  his  customers 
In  buying  his  IndlTldaal  goods  and  also  the 
Hammond  goods.  He  would  sell  thou  Ham- 
mond goods  as  Hammond's  agent  and  some- 
times as  bis  indlTldual  goods  and  collect  for 
tbm  Individually.  Onatomers  paid  some- 
tlmes  In  checks  to  the  Hammond  Company 
and  soDietlmes  to  witness  Individually.  Wit- 
ness would  get  tbe  money  and  account  to 
the  Hammond  Company  for  tbeir  part  of  it 
and  keep  bis  part  There  was  never  any 
objection  by  the  appellant  to  this  method  of 


meat  in  his  own  name— never  saw  tbe  con-  conducting  the  business.    Questicm  never 
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arose.  Goodi  billed  out  to  pordasCTs  along 
the  railroad  woald  be  billed  In  the  Ham- 
nund  Compwoy  name  when  that  company 
sold  the  goods.  If  Perkins  sold  the  goods 
it  mrould  be  billed  oat  In  PerfeinB'  name. 
Perkins  transacted  oonsiderable  biulness 
with  the  defendant  company:  sold  them 
goods  as  Ilia  indlTidual  property.  Witness 
never  had  any  understandli^  with  the  Ham* 
mond  Company  about  orers — no  written 
contract  He  was  In  CSiicago  talking  to  the 
4iead  oi  the  concern,  and  the  SDbjedt  of 
Bhrinkage  came  up,  and  the  manager  tdd 
witness  that  he  would  be  satisfied  to  recelTe 
the  weights  they  shipped  Perkins,  and  in 
any  case  where  It  would  hamten  to  be  one> 
half  of  1  per  cent  less  than  they  shipped 
Perkins  it  would  be  all  right ;  and  he  said, 
"If  anything  else  occurs,  you  know  how  to 
take  care  of  It,  I  guess."  Witness  assumed 
that  he  meant  if  the  meat  ran  over  witness 
was  Bui^sed  to  take  it  and  be  did.  Wit- 
ness would  accumulate  stock  of  his  own  In 
tbls  way  with  "overs."  When  witness  con- 
sidered the  market  right  he  would  instruct 
bis  employee  to  weigh  up  one  or  two  thot»> 
sand  pounds  of  meat  and  put  it  over  on 
witness*  side  of  the  warehouse,  and  go  to 
hie  book  and  charge  it  to  Bertig  Bros,  at 
the  best  market  price  on  that  day,  and  pay 
the  money  on  that  Invoice  and  remit  it  to 
Chicago,  and  report  the  sale  as  having  been 
mode  to  Bertig  Bros.  Witness  transafted 
the  business  in  that  way  because  appelTant 
company  would  not  allow  witness  to  bill  any- 
thing to  himself.  The  bills  that  were  billed 
In  that  way  were  never  presented  to  Bertig 
Bros. — were  not  intended  to  be.  Witness 
paid  the  company  the  market  price  tor  the 
stuCF  he  got. 

On  cross-examination  witness  stated, 
among  other  things,  that  the  contract  under 
which  be  was  employed  by  the  appellant  re- 
flected his  authority  and  the  same  had  not 
been  changed.  Only  the  manager  of  plain- 
tiff said,  "Occasionally  there  are  'overs,'  and 
If  there  are  'overs'  you  know  what  to  do 
with  them ;"  and  witness  took  It  for  grant- 
ed that  witness  might  appropriate  the  "overs" 
to  his  own  use.  The  meat  that  was  sold  to 
the  defendant  belonged  to  the  Hammond 
0>ompany.  The  defendant  wanted  bacon 
extras.  Witness  did  not  have  it  but  did 
have  dry  salt  extras,  and  he  told  his  em- 
ployee to  take  the  dry  salt  extras  out  of  his 
pile  and  take  and  put  them  In  place  of  the 
bacon  extras,  and  take  the  bacon  extras 
and  deliver  them  to  the  defendant  company ; 
that  was  the  only  claim  witness  had  to  the 
meat  sold  tbo  defendant  Tlie  Hammond 
Oompany  was  never  advised  about  the 
transaction  and  was  never  paid  for  It  Hie 
meat  was  delivered  to  the  defendant  In  the 
original  pack^E^  as  received  from  the  Ham- 
mond Company.  Witness  was  a  merchandise 
broker  and  a  manufacturer^  agent  He 


handled  meat  and  lard  for  the  appelant,  and 
also  bought  from  the  Hammond  Oompany 
and  sold  it  on  his  own  book.  Witness  aUo 
handled  oil  and  gasoline,  and  sold  It  as  the 
agent  of  the  company  who  owned  it  Wit- 
ness had  no  autfawlty  to  buy  from  the  Ham- 
mond Oompany  In  his  own  name.  Appellant 
bad  no  Information,  ao  Car  as  witness  knew, 
that  witness  was  handling  appellant's  goods 
In  his  own  name,  or  that  he  was  handling 
the  goods  of  any  one  else  In  his  own  nam& 
When  appellant's  auditors  would  comA  to 
check  up  witness,  whatever  witness  owned 
himself  Iw  would  put  out  to  mie  side  of  the 
house,  out  of  the  way,  and  take  some  lard 
and  padc  it  around  in  various  places,  and 
hauled  some  to  the  oil  house  so  that  appd* 
lant'e  auditor  could  not  discover  It 

Another  witness,  an  agent  In  the  empl*^ 
of  Perkins  since  July  6,  1006,  testified  that 
any  time  the  auditor  came  to  audit  the  books 
and  discovered  any  extra  stock  he  would  be 
told  that  that  was  sold  and  didn't  belong  to 
the  stock.  After  the  contract  between  Per- 
kins and  the  appellant .  was  executed,  on 
July  10,  1817,  up  to  May  7.  1918,  If  Perkins 
was  engaged  in  any  other  business  of  any 
kind  except  representing  the  i^Intiff  and  on 
oil  company.  It  was  so  slight  that  witness 
could  not  remember  it  Witness  sometimes 
made  collections  for  Perkins,  bududing  oil 
and  other  things.  If  the  company  had  any 
knowledge  of  any  of  the  transactions  wit- 
ness did  not  know  It.  These  transactions 
detailed  by  the  witness  did  not  appear  oo 
the  record.  The  witness  further  testified: 
"Mr.  Taylor  told  us  to  sell  one  kind  of  meat 
and  bUl  it  out  as  another  kind.  It  would 
be  sold  as  the  company's  meat" 

Witness  Taylor  testified  that  he  had  been 
w(H:king  for  the  appellant  company  about  15 
years.  He  visited  Paragould  at  irregular  In- 
tervals of  about  six  weeks;  had  appellant's 
business  at  Paragould  under  his  immedlste 
control  as  iniq»ector.  He  did  not  discover 
that  Perkins  was  buying  goods  on  his  own 
account  or  selling  them.  During  all  the 
time  he  never  found  any  meat  or  products 
in  Perkins*  house  that  Perkins  claimed  as 
his  own.  He  had  no  Infonnation  that  Per- 
kins was  selling  appellant*s  goods  In  appel- 
lant's name  and  collecting  for  them  in  bis 
own  name.  He  bad  no  Information  that 
Perkins  was  billing  out  goods  and  not  dellv- 
ering  them.  The  company  had  no  Informs- 
tlon  of  any  of  these  things  so  far  as  vrltness 
knew.  Witness  was  familiar  with  Perkins* 
bo(*B,  and  In  examining  the  books  and  the 
business  nothing  ever  occurred  nor  did  wit- 
ness sver  discover  anything  irregular.  Wit- 
ness never  made  a  complete  audit  of  Per- 
kbis'  bofdca.  If  there  were  any  dlscr^MuideB 
he  checked  them  up^ 

The  court  gave  Inst  ructions  correoOy  de- 
fining the  issues  and  intovietlng  Uw  can- 
tract  between  the  appelant'  and  Perking 
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and  told  the  jury,  amcHig  other  things,  that 
tbe  muliBputed  evidence  showed  that  the  ti- 
tle to  the  meat  in  question  was  in  the  appel- 
lant, and  that  the  posseaslon  and  sale  of  it 
by  Perkins  as  his  own  would  not  give  the 
appellee  goo<l^title  to  it.  The  court  also  told 
the  ]ar7  that  if  tlie  appellee  knew  that  P&t- 
kins  was  tbe  agent  or  broker  of  the  appel- 
lant when  It  bought  tbe  meat  from  blm, 
that  he  was  acting  as  such  in  the  sale  of 
the  meat,  tbey  should  find  for  tiie  aw^lant 
The  eonrt  further  Instructed  the  Jmr  »  f<ri- 
lows:  " 

"But  if  you  find  from  the  CTidecec  in  the  case 
that  the  plaintiff,  by  Its  manDer  and  course  of 
conduct  and  dealings  with  its  agent,  Perkins, 
and  tbrongh  him  with  tlie  public,  and  plaintifl, 
b7  its  own  Tolontary  acts  or  coiueot,  gare  to, 
or  knowingly  permittedt  said  Perkins  to  seU 
its  soods  as  his  own;  and  if  yon  further  find 
from  the  evidence  that  tbe  said  Perkins  sold 
tbe  meat  in  question  to  the  defendant  company 
tai  accordance  with  the  custom  of  the  trade 
and  usual  course  of  business  as  condncted  by 
Perkins,  or  others  engaged  in  that  line  of  basi- 
ness  at  Pari^oald,  and  known  to  plaintiff  com- 
pany; and  if  yon  further  find  from  the  evi- 
dence that  the  defendant  company,  acting  in 
good  faith,  and  in  ignorance  of  tbe  fact  that 
plaintiff  owned  tiie  meat,  and  In  the  exercise 
of  such  care  as  an  ordinarily  prudent  person 
would  use  under  like  drcnmstancea,  bought 
the  meat  In  question,  believing  it  to  be  tbe  prop- 
erty of  said  Perkins—then  yon  will  find  (or  the 
defendant,  l>nt  unless  yon  do  so  find  then  you 
wiU  find  for  the  plaintiff:'* 

The  appellant  duly  excepted  to  tbe  ruling 
of  the  court  In  givlng-this  Instruction  No.  8. 
The  verdict  and  Judgment  were  In  favor  of 
tbe  appellee.  'Rxe  appellant  seeks  to  reverse 

the  Judgment,  and  concedes  that  the  only 
question  Is  as  to  wbetber  or  not  the  court 
erred  In  ^vlng  InstmctlMi  No.  6. 

On  the  first  trial  tbe  Issue  was  submitted 
on  the  theory  that  the  undisputed  evidence 
showed  that  Perkins  was  the  factor  of  the 
appellant.  This  court  held  on  the  former 
trial  that  the  trial  court  erred  in  Instruct- 
ing the  Jury  that  Perkins  was  the  factor  of 
the  appellant.  On  the  last  trial,  as  shown 
by  the  present  record,  the  court  avoided  that 
error,  and  tbe  cause  was  submitted  upon  the 
theory  that,  although  Perkins  was  the  bro- 
ker or  agent  of  tbe  &p[>ellant  for  the  purpose 
of  selling  Its  meat  products  at  Paragould, 
yet  if  the  appellant  by  Its  conduct  knowing- 
ly permitted  Perkins  to  sell  its  goods,  claim- 
ing them  as  his  own,  In  pursuance  of  a  cus- 
t<»n  or  course  of  dealing  which  he  had  es- 
tablished at  Paragould  of  which  appellant 
had  knowledge,  and  that  the  appellee.  In 
good  faith  and  in  the  exercise  of  ordinary 
care,  piurchased  the  meat  from  Perkins  be- 
lieving it  to  be  his  property,  that  the  verdict 
should  be  in  favor  of  the  appellee. 

The  testimony  speaks  for  Itself,  and  we 
are  convinced  that  It  Is  sufficient  to  have 


warranted  the  court  in  presenting  the  cause 
to  the  Jury  upon  the  theory  wbldi  the  court 
did  In  Its  instruction  Mo.  6.  Ihe  testimony 
is  Tolumlnona,  and  It  could  serve  no  useful 
purpose  to  discuss  It  in  detalL  After  a  care- 
ful consideration  of  it,  we  have  reached  tbe 
conclusion  that  it  cannot  be  said  as  a  mat- 
ter of  law  that  there  was  no  testimcmy  to 
warrant  the  instruction  and  to  Justify  the 
verdict.  The  case,  on  the  facts  as  developed 
at  the  last  trial,  la  ruled  by  the  principle 
announced  by  this  court  In  Sogers  t.  Scott, 
128  Ark.  600,  603,  m  S.  W.  689,  690,  as  fol- 
lows: 

"The  general  rule  Is  that  no  man  can  get  a 
title  to  personal  property  from  a  person  who 
himself  has  no  title  to  It.  There  are,  however, 
certain  exceptions  to  the  general  rule.  One  of 
these  exceptions  is  that  a  bona  fide  purchaser 
will  be  protected  where  tbe  owner  has  con- 
ferred upon  the  seller  the  apparent  right  of 
property  as  owner  or  (or  disposal  as  liis 
agent" 

See,  also,  Andrews  t.  Cox,  42  Ark.  478,  478, 
48  Am.  Rep.  68;  Meyer  Banner  man  &  Go. 
V.  Stone  ft  Co.,  48  Ark.  210,  214,  55  Am.  Rep. 
577 ;  Jetton  V.  Tobey,  62  Ark.  84.  84  S.  W. 
531 ;  Jarvls  Pague,  137  Ark.  475-184,  206 
S.  W.  601. 

The  Instruction  of  tbe  court  was  In  Con- 
formity with  tbe  doctrine  annonnoed  In  the 
above  cases,  and  there  was  testlmtmy  to 
warrant  tiie  coult  in  glvliig  it. 

The  Judgmeut  l8  therefore  afllrmea. 


PARKER  tt  «l.  V.  MITCHELL.   (No.  38.) 

(Sapreme  Court  of  Arkansas.   June  6,  1921 
Rehearing  Denied  June  27,  1021.) 

Morliages  «s»38(l)--Ab80ine  dee«  heM  It- 
tended  as  sBoh.  asd  act  as  narlfaiia. 

Fhi£ng  that  vendor's  deed  to  third  person 

who  discharged  purchasers'  indebtedness  to  ven- 
dor under  a  land  contract  was  intended  as  an 
absolute  deed,  and  not  as  a  mortgage  to  secure 
repayment  of  amount  so  paid  by  purchasers  tu 
third  person,  held  not  contrary  to  weight  of  the 
evidence. 

Appeal  from  Oonway  Chancery  Oonrt; 
Jordan  Sellers,  Chancellor. 

Snlt  by  J.  W.  I^rfeer  and  anotber  against 
B.  B.  Bfitcbell,  in  which  defendant  filed  a 
counterclaim.  Decree  dismissing  plaindffB* 
bill  and  randerii^  Jndgmoit  for  detaidant 
upon  crOBS-Mll,  and  plaintiffs  appeal.  Af- 
firmed. 

Edward  Gordon,  of  Morrillton,  for  appel- 
lants. 

Sellers  &  Sellers,  of  MorrlUton,  and  J.  O. 
&  Wm.  J.  Olark,  of  Conway,  for  appellee. 


4ta»FMr  other  cum  sm  nme  topic  and  KBT-NVlfBBR  la  aU  Kay-HambersA  Dlgesti  and  InOaaw 
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HUHPHBBYB,  S.  AppeUimts  Insatnted 
■alt  flgaicst  appellee  In  the  chaQcwy  court  of 
C<Hiwa7  countj  to  have  a  wamuitr  deed,  ot 
dat«  October  6^  1912,  from  T.  A.  Dowdle  to 
appellee,  coDvering  the  north  half  of  the 
northwest  quarter,  section  28,  township  7 
north,  range  16  west,  declared  to  be  a  mort- 
gage, and  for  $505.42,  alleged  to  have  been 
orerpald  on  the  Indebtedness  secured  by  the 
mortgage  In  fact,  though  deed  In  form. 

Appellee  answered,  denying  the  warranty 
deed  was  a  mortgage  In  fact,  or  that  any 
amount  was  dne  appellants  for  money  over- 
paid on  the  alleged  Indebtedness  secured 
by  the  alleged  mortgage  In  fact,  stating  that 
the  amoimt  of  $S05.42  was  paid  to  a;^llee 
by  appellants  aa  rent  for  the  lands  aforesaid, 
and  also  filed  a  counterclaim  against  each 
appellant  on  account  of  alleged  advances  to 
each  and  secured  by  chattel  mortgages,  for 
which  appellee  asked  Judgment  and  fore- 
closure. 

The  cause  was  snbmltted  to  the  court  up- 
on  the  pleadings  and  evidence,  upon  which 
a  decree  rendered  dismissing  ak>pellanta' 
bill  for  want  of  equity,  and  judgments  and 
forecloBDrea  roidered  upon  the  cros»-blll  of 
appellee,  from  whldi  la  this  ai^Kal. 

The  abstract  of  the  record  prepared 
ai^iellBnts  covers  149  pages  of  printed  mat- 
ter; so  It  Is  apparent  that  a  statement  of 
the  evldmce  and  analysis  thereof  would  ex- 
tend the  opinion  to  Impractical  length.  We 
must  contrait  ourselves,  therefore,  with  a 
general  statement  of  the  substance  of  the 
evidence  for  and  against  the  issues  involved. 

To  establish  that  the  warranty  deed  was 
Intended  as  a  mortgage  to  secm-e  the  in- 
debtedness of  $227.88,  and  that  the  open 
account  was  incorrect,  appellants  testified 
that  on  the  17th  day  of  February,  1008,  they 
purchased  the  80-acre  tract  from  T.  A. 
Dowdle  for  $700,  for  which  they  executed 
notes;  that  T.  A.  Dowdle  executed  a  title 
bond  to  them  for  tbe  land,  whldi  was  left 
with  him ;  that  on  the  10th  day  of  October, 
1912,  Qiey  had  reduced  the  land  notes  to 
^14.28  and  their  book  account  to  $13.80; 
that  prior  to  that  time  their  brother  Tom 
had  been  fined  $S0  for  carrying  a  pistol,  and 
was  in  Jail;  that  they  contracted  with  ai»- 
pellee  to  secure  him  with  the  land  for  pro- 
curing tbe  release  cX  ttieir  brother  and  the 
paymoit  of  die  balance  due  T.  A.  Dowdle; 
that^  pursuant  to  the  contract,  appellee  paid 
T,  A.  Dowdle  $214.28,  and  by  their  direction 
Mr.  Dowdle  executed  a  warranty  deed  for 
said  land  to  secure  him;  Qiat  he  procured 
the  retease  of  Tom,  twt  the  mon^  advanced 
for  that  purpose  was  r^ld  by  him;  that 
th^  paid  appellee  $100  eadi  for  the  land 
debt  for  the  years  1913, 1914, 1916, 1916,  and 
1917;  that  they  had  paid  additional  amounts 
on  their  open  account  whldi  had  been  se- 
cured by  chattel  mortgages  on  tbdr  crops 
and  stock;  that  the  land  was  worth  $10  or 
$10  an  acre  at  the  time  it  was  conveyed  to 


BKtellee.  Appellants  Introduced  othw  wit- 
nesses who  corrobtwatfld  them  as  to  the 
value  of  the  land.  Asqpellants  also  testified 
that  they  did  not  get  certain  Ituns  dianed 

in  the  account. 

T.  A.  Dowdle  testified  that  bis  understand- 
ing from  appellants.  In  the  absence  of  ap- 
peUee,  was  that  he  should  execute  the  deed 
to  aivellee  aa  security  for  paying  his  in- 
debtedness. 

At^lee  testified  that  he  refused,  when 
approached  by  appellants,  to  pay  the  land 
out  and  take  It  as  security;  that,  aftn- 
several  appeals.  In  which  they  stated  they 
would  lose  the  land  anyway,  he  purdiased 
it  outright  for  the  amount  they  owed  T.  A. 
Dowdle  on  the  land  and  open  account  and 
the  procurement  of  the  release  of  their 
brotho*  from  Jail,  with  the  further  under- 
standing that  he  bad  the  privilege  of  col- 
lecting from  Tom  BUtb  sum  as  he  might  ex- 
pend in  procuring  his  release;  that  be  paid 
T.  A.  Dowdle  $227.88  and  obtahied  a  wai^ 
ranty  deed  from  Dowdle  to  the  land ;  that  he 
paid  out  something  to  procure  Tom's  re- 
lease, which  Tom  afterwards  refunded;  that, 
after  he  procured  the  deed  to  the  land,  ap- 
pellants attorned  to  him  rent  In  the  sum  of 
$100  each  per  annum  until  this  suit  was 
instituted ;  that  immediately  after  procuring 
the  deed  he  built  a  house  and  dug  a  well  up- 
on tbe  land,  tbe  cost  of  whlcii,  together 
with  other  improvements  later  made,  amount- 
ed to  about  $400;  that  he  assessed  It  in  his 
own  name,  and  has  continuously  paid  the 
taxes  thereon;  that,  subsequent  to  the  pur- 
chase of  the  land,  appellants  secured  him 
by  cbattel  mortgages  upon  their  crops  and 
stock  from  year  to  year  for  supplies,  and 
that  at  the  time  of  the  trial  G.  W.  Parker 
was  indebted  to  him  for  supplies  in  tbe 
sura  of  $922.94,  after  allowing  all  Just  cred- 
lt9,  and  J.  W.  Parker  in  the  sum  of  $321, 
after  allowing  all  Just  credits;  that  the 
amounts  paid  T.  A.  Dowdle  and  to  secure 
Tom's  release  were  never  diarged  to  appti- 
lants  on  his  books;  that  It  was  his  purpose, 
when  appellants  paid  their  open  accounts, 
to  sell  the  land  to  than,  bat  that  he  never 
In  any  way  bound  himself  to  resell  It  to 
them ;  that  they  api^led  to  him  several 
times  to  buy  the  land,  but  he  refused  to  sell 
it  to  tbem  as  long  as  they  were  Indebted 
to  him  on  cq;>eQ  account;  that  he  afterwards 
purchased  an  80-acre  tract  adjoining  the 
land  In  question  for  $300 ;  that  the  land  was 
worth  about  what  he  paid  for  It^  Appella&ts 
Introduced  other  witnesses  who  testified  that 
the  land  was  worth  $250  or  $300  on  or  about 
October,  1912.  Appellee  testified  to  the  cor- 
rectoess  of  tbe  open  account  His  books 
were  Introduced  and  confirmed  his  state' 
mento  that  the  amounts  paid  to  Dowdle  and 
for  the  release  of  Tom  were  not  included 
In  tlie  account,  and  also  confirmed  his  state- 
ment as  to  the  correctness  of  the  account 

Jim  VoEpe  and  J.  J.  HiU  eacb  teatlfled  that 
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tb^  Iteard  atppellants  say  ttae  Jand  belonged 
to  appellee.  AEq^eUanta  denied  making  such 
statement  to  Vorim  and  BllL 

Wilson  Gibson,  a  clerk  in  appellee's  store, 
teatlfled  that  ^npeUants  apiOled  on  several 
occasions  to  a);)pellee  to  buy  the  land  from 
him.  but  that  appellee  refused  to  otxisider 
the  matter  until  they  bad  paid  for  the  sup- 
plies advanced  to  them. 

From  this  summary  of  the  evidence,  it 
will  be  observed  that  it  Is  In  sharp  conflict, 
the  testimony  of  appellants  being  corroborat- 
ed by  the  single  circumstance  of  inadequacy 
of  prlo^  for  we  do  not  r^ard  the  testimony 
of  H.  A.  Dowdle  as  competent  to  eetabllsb 
a  cmtract  between  app^nts  and  aiq^ellee 
with  reference  to  the  purpose  of  the  deed; 
while  the  evidence  of  appellee  Is  corroborat- 
ed by  tlwt  of  the  disinterested  witnesses, 
Jim  Vorpe  and  J.  J.  Hill,  to  ttae  effect  that 
appdlants  admitted  appellee  to  t>e  the  owner 
of  the  land*  by  Wilson  Gibson,  who  heard 
•ppellanto  try  to  buy  the  land  back  from 
appellee^  and  hy  appellee's  books. 

It  cannot  be  aald,  in  this  condition  of  the 
testimony,  that  the  finding  of  the  chancellor 
was  cwtrary  to  the  weight  of  the  evidence. 

No  earn  wpurlnf,  the  decree  la  affirmed. 


RUSSELL  V.  BARNHART  MERCANTILE 

CO.    (No.  47.) 

(Supreme  Court  of  Arkansu.   June  18, 1021.) 

1.  Sales  ^l73-8«ller  seed  far  Ifreaeh  ksld 
not  te  have  waived  hrnr's  breaoti  by  fallare 
to  order  dalhrery  within  time  speoHled. 

Where  buyer  suing  for  bresch  of  contract 
failed  to  order  shipment  within  the  speciSed 
60  days  upon  net  cash  terms,  and  seller  sub- 
sequently set  aside  and  stored  the  goods,  fn- 
sifltins:  that  buyer  take  tbem,  htld,  that  the 
seller  had  waived  none  of  its  rlghu  under  the 
contract  u  to  the  buyer's  breach  1^  failing  to 
order  the  goods  shipped. 

2.  GarslBlineat  «->25i  iUlewice  ef  litereet 
to  defeedaet  an  all  nesty  taraltlMd  held 
proper. 

A  judgment  allowing  defendant  6  per  cent. 
Interest  on  the  total  sum  of  mon^  ii^tounded 
1^  gazniahment  was  proper. 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; W.  B.  Sorrells,  Judge. 

Bolt  fay  BL  D.  Bnss^  against  the  Bambart 
Mercantile  Company  for  breach  of  contract, 
instmctad  verdict  fOr  the  d^endant,  and 
the  plaintiff  appeals.  Affirmed. 

Rowell  A  Alexander,  of  Pine  Bluff,  for 
appellant. 

Crawford  A  Hooker,  of  Pine  Bluff,  for  ap- 
pellee. 


SMITH,  J.  Appellant  Is  a  merchandise 
broker  engaged  In  business  in  the  dty  of 
Pine  Bluff.  Appellee  is  a  corporation  engag- 
ed in  the  business  of  selllns  edible  nuts,  with 
places  of  business  in  Petersburg,  Va.,  and 
SL  Louis,  Mo. 

Through  the  St  Louis  office,  on  July  7, 
1919,  ai)pellant  ordered  600  sacks  of  fancy 
hand-picked  peanuts,  and  this  order  was  evi- 
denced by  a  written  sales  contract  In  this 
contract  the  following  provisions  appear: 

«rrime  of  shipment)  boyes's  <qptioa  wltUn 
sixty  days. 

"Terms  of  sale,  net  cash.   SD  B-L  attoched 

f.  o.  b.  Petersburg,  Va. 

"Quantity       Grade  and  Description  Price 
eOO  Sax  Uagnolia  Fancies  U.** 

ladoned  on  face: 

''Bh^nacat  in  60  dajn  as  wanted.** 

It  was  further  provided  that — 

"All  contraeta  subject  to  rules  and  regula- 
tions of  the  National  Peanut  Qeanera*  A 
SheUers*  Assodation." 

It  Is  not  disputed  that  appellant  failed, 
althons^  frequently  requested,  to  order  ship- 
ment of  peanuts  within  the  60  days  from  the 
date  <a  the  contract  An  extended  eor> 
respoDdenoB  In  regard  to  the  peennts  occur- 
red, and  a  number  of  tel^rams  were 
(Changed.  On  Sqptembw  29,  1919,  appellee 
wrote  appellant  the  following  letter:  - 

"We  weighed  up  on  the  27th  insL  the  600 
bags  of  Magnolias  we  bad  booked  for  you  and 
stored  these  goods  on  our  second  floor,  also 
rendering  you  an  invoice  covering  this  pur- 
chase. We  must  have  shipping  infitructions 
on  these  goods  before  Nov.  1st,  as  we  will 
need  oar  room  for  new  crop  after  this  date. 
It  win  be  necessary  for  us  to  charge  you  3c 
per  bag  per  month  storage  on  these  OOO  bags 
to  comply  with  rules  of  the  associatioD.  We 
shall  expect  for  yon  to  remit  us  covering  this 
purchase  within  ten  days  from  the  date  of  In- 
voke. This  will  comply  with  the  terms  at 
purchase." 

It  appears  to  be  undisputed  that  in  weigh- 
ing up  and  invoicing  the  peanuts,  and  In 
charging  the  price  thereof  to  appellant's  ac- 
count, appellee  was  acting  within  Ito  rights 
under  the  rules  and  regulations  of  the  Na- 
tional Peanut  Gleaners'  &  Shellera'  Associa- 
tion. Later  appellee  drew  on  appellant  with 
Invoices  attached,  for  the  price  of  the  pea- 
nuts, but  the  draft  was  not  protected  and 
was  returned  unpaid.  Appellant  appears  at 
all  times  to  have  admitted  his  obl^atlon  to 
accept  and  pay  for  the  peanuts.  He  had 
difficulty  in  disposing  of  them  without  sus- 
taining a  loss,  and  he  asked  indulgence  in 
the  way  of  furnishing  ehlpping  orders  for  the 
peanuts,  although  appellee  continued  to  in- 
sist on  these  directions  being  given.  There 
was  correspondence,  by  letter  and  by  tele- 
gram, in  regard  to  a  proposed  resale  of  the 
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peannts  for  appellant's  account,  but  the  par- 
ties were  unable  to  agree  on  tbe  price  at 
whleh  th^  might  be  resold. 

As  the  time  for  the  new  crop  tit  peanuts 
to  move  came  on  appellee  became  more  Insis- 
tent In  Its  demand  for  payment  of  the  pur- 
chase price  of  the  peanuts,  and  several  let- 
ters of  a  peremptory  diaracter  were  sent,  in 
which  appellant  was  advised  that,  if  re- 
mittance was  not  made  forthwith,  the  pea- 
nuts would  he  sold  for  appellant's  account  at 
the  best  price  obtainable.  During  aU  this 
time  the  quotations  on  peanuts  were  under 
the  sales  price;  yet  appellant  at  aU  times 
professed  his  Intention  to  comply  with  his 
contract, 

On  October  26»  1910,  appellant  sent  the 
following  shlp^g  Instructions  to  appellee: 

"Ship  to  ourselves  c-o  Jno.  H.  Pcston  Ware- 
house, Inc.,  at  Memphis,  Tenn.,  via  rail. 
Terms:  Draft  through  Bank  of  Commerce  & 
Trust  Co.,  Memphis,  Tenn.  Mail  invoice  to 
us  at  Pine  Bluff,  Ark.,  300  Sz  Magnolia  pea- 
nuts, 11c  and  storage.  Remarks :  Examiue 
carefully  for  worms  or  weba  before  Bhipping." 

In  response  to  this  telegram  appellee  wired 
appellant  as  follows: 

"Letter  received;  will  not  make  shipment 
Memphis  car  fandes  until  yon  remit  as  cot- 
ering  our  invoice  September  twenty-seventh; 
also  storage  and  insurance;  ten^s  were  net 
cash  ten  days  from  date  of  invoice;  account 
btea  standing  thirty  days;  wire  immediately 
if  you  are  sending  New  York  exdmnge  or  not." 

On  October  29U1  appeUant  sent  the  fol- 
lowing tdegtam: 

"We  dedlne  to  remit  for  peanuts.  Ship  both 
ears  to  Memphis,  include  storage  and  Insur- 
anoe  in  drafts.  Mr,  Busadl  was  absent  from 
office  yesterday." 

On  October  30th  aniwllee  aeat  the  following 
telegram: 

"Telegram  received;  we  dedine  to  make 
Bbipmeat  uotil  you  pay  our  invoice  and  charg- 
es; will  sell  goods  immediately  beat  price  pos- 
sible.'* 

On  the  same  day  annllant  wired  as  fol- 
lows: 

"Replying  we  renew  demand  for  shipment; 
if  you  sell  peanuts  yon  will  do  so  at  your  own 
peril." 

To  this  telegram  the  fallowing  reply  was 
received: 

"Telegram  reed.;  we  demand  cash  before 
making  shipment;  ultimatum." 

Thereafter  several  tel^ams  and  letters 
passed  between  the  parties,  and  appellant 
offered  to  file  a  bond  for  91,000  to  insure 
prompt  payment  of  draft  covering  tnvoices 
and  all  (Aarges,  but  appellee  continued  to 
refuse  to  ship  until  recdpt  of  exchange  for 
£he  full  amount  of  the  invcdces  and  charges. 

In  the  meantime  the  price  of  peanuts  oom- 


meooed  to  advance,  and  appellaut  taoug^t 
suit  for  breach  of  contract  and  prayed  Judg- 
ment for  the  difference  between  the  contract 
price  and  the  market  quotations  ot  the  pea- 
nuts. There  was  a  trial  before  a  Jury,  wliidi 
terminated  In  an  instructed  verdict  for  «p- 
I)ellee,  from  wfaidi  is  this  appeoL 

[1]  Appellant  admits  that  be  did  not  com- 
ply with  the  contract  by  furnishing  shipping 
directions  within  60  days,  but  he  says  this 
breach  was  waived  whn  appellee  weighed 
up  and  stored  away  the  peanuts  for  his  ac- 
count,  that  this  act  of  apprtlee  opoated  as  a 
complete  transfer  of  the  title  to  the  peanuts, 
and  that  thereafter  appellee  shoold  have  shi^ 
ped  tbem  in  acoordanoe  wifli  his  directimia. 
Appellant  further  contends  that  ixmaOatt 
and  storing  the  peanuts  was  a  mere  eztenslaa 
of  time  In  whidi  shipment  ml^^t  tie  ordered, 
and  that  he  had  the  right  to  order  abipment 
made  pursuant  to  the  terms  of  the  original 
contract,  to  wl^  wlQi  draft  attached  to  the 
bill  of  lading  issued  by  the  railroad  over 
whldi  shipment  had  been  ordmd  made. 

We  think  ttw  conrC  iwopoly  directed  a 
verdict  in  this  case.  The  undiluted  testi- 
mony Ahows  that  appellee  waived  none  ot 
Its  ri^ts  under  the  contract;  that  It  at  all 
times  offered  to  perform  and  insisted  on 
performance 

Under  the  contract  and  rules  of  the  Na- 
tional Peanut  Gleaners'  ft  StadleraT  Associa- 
tion it  was  appellant'a  duty  to  famish  alt4>- 
plng  directions  wlQiln  60  days  ttam  the  date 
of  the  contract,  and  U  this  was  not  done  ap- 
ptflee  had  the  tl&xt  to  invoice  and  store 
away  the  peannts  fOr  the  purchaser's  ac- 
count and  to  demand  payment  within  10  days 
after  invoicing  the  peanuts  to  the  purchaser. 
Appellant  failed  to  furnish  shipping  direc- 
tions, or  to  honor  draft  with  invoice  attached. 
He  was  therefore  In  default  and  had  no  right 
to  demand  shipment  after  the  60  days  under 
the  terms  which  were  available  for  60  days 
or  until  peanuts  had  been  stored  and  Invoiced. 
In  other  words,  appellant  attempted  on  Octo- 
ber 25th  to  avail  himself  of  a  right  which 
his  contract  required  him  to  ezeidae  wlttiln 
60  days  after  July  7, 1819.  or  before  tbe  pea- 
nuts had  been  Invoiced  or  stored.  Appellee 
was  guilty  of  no  waiver  which  gave  appel- 
lant this  right,  and  the  verdict  was  thertfors 
properly  directed  in  appellee's  favor, 

[2j  Appellant  prayed  Judgment  In  his  com- 
plaint for  $1,130.81  with  e  per  cent.  Interest 
from  the  date  of  the  flUng  of  ttie  complaint 
until  paid,  and  ftor  a  wrtt  of  garoiduneat 
against  the  Hammett  Grocery  Company  and 
U.  M.  Ferguson  it  Son  to  inqound  any  fnnds 
in  their  hands  belonghig  to  a4M>dlee. 

The  garnishee^  C  M.  Ferguson  A  Boa  and 
the  Hammett  Grocery  Company,  filed  answers 
stating  that  they  had  in  their  hands  and  pos- 
session the  sums  of  $640.44  and  re- 
spectively. The  court  gave  Ju^mmt  for 
interest  at  S  per  oenL  on  tbe  amount  of 
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money  In  the  luuids  of  tbe  gamiBbees,  to  wit, 
91,898.76,  from  tbe  date  of  the  ganHahmeiits 

tmtil  paid. 

Appellant  laalBts,  upcm  the  authority  of  the 
case  of  Brown  t.  Yukon  National  Bank,  13S 
Ark.  210,  209  S.  W.  734,  that  It  was  error  to 
render  Judgment  agalnat  appellant  for  In- 
terest on  the  total  amount  In  the  garnishees' 
hands;  the  amount  sued  for  and  tbe  coats 
being  the  basis  for  computing  tbe  interest 
In  the  case  cited  the  facts  were  that  the  sum 
garnished  bore  no  fair  proportion  to  the  sum 
sued  for.  The  sum  sued  for  was  $210,  and 
the  snm  garnished  was  $2303.60.  The  costs 
in  the  case  amounted  to  only  $20.  After  a 
recitation  of  these  facts  we  beld  that  tuteiv 
est  should  have  been  computed  only  on  the 
|2S0,  the  amount  of  the  debt  and  costs. 

Here,  however,  neither  garnishee  owed  the 
amonnt  claimed  by  appellant.  It  required 
tbe  sum  due  both  to  equal  the  sum  sued  for, 
and  we  think  no  error  was  committed  In 
rendering  jadgmeat  for  Interest  on  tbe  total 
sum  impounded. 


ORANOR  V.  JBNKINS. 

(Supreme  Court  of  Arkansas. 


<Ne.  42.) 

June  13,  1921.) 


ARlmals  «»S0(2)— Feaotag  illstrM  operative 
without  feaoe  araaad  lt»  whara  beaaded  by 

otbBT  dlstrlots. 

Under  Crawford  &  Hoses*  Dig.  f§  46S7, 
4684,  proriding  penaltr  for  permitting  stock  to 
run  at  large  within  fencing  distxicts  created 
under  section  4656  et  seq.,  and  section  4686, 
antboriidnc  impounding  of  stock  running  at 
large,  the  construction  of  a  fence  around  a 
fencing  district  is  required  only  to  the  extent 
eBsential  to  protection  of  tbe  district  from  tbe 
intmuon  of  stock  mnning  at  large,  and  where 
thore  are  other  adjoining  districts  In  which 
the  running  at  large  of  stock  is  prohibited, 
tbe  construction  of  a  fence  is  not  required, 
whether  sQch  districts  have  been  organized 
under  the  general  law  or  by  special  acts. 

Wood  and  Humphreys,  13.,  dissenting. 

Appeal  from  Circuit  Oourt,  St  Frauds 
Ootmty;  J.  M.  Jackson,  Judge. 

Action  between  Jim  Cranor  and  N.  B.  Jen- 
kins Involving  the  right  to  impound  two 
mules  belonging  to  plaintiff,  and  from  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Vxumw,  of  Vomet  City,  fbr  appel- 
lant 

Mann  ft  Mann,  of  Forr^  caty,  for  ai^- 
lee. 

McOULliOCH,  0.  J,  This  case  lUTolved  the 
right  of  appellee  to  impound  certain  live 
stock — two  mules,  tiie  property  of  appellant 
— found  running  at  large  within  the  bounds 
of  a  fencing  district  In  St  Frands  county. 


formed  by  order  of  the  county  court  pursuant 
to  the  general  statutes  on  that  subject  Craw- 
ford &  Moses'  Digest,  fi  4655  et  seq. 

Appellant  and  appellee  are  both  residents 
and  owners  of  pr<^rty  situated  within 
the  boundaries  of  said  district.  The  original 
statute  authorizing  the  organization  of  fenc- 
ing districts  and  prescribing  the  form  of  pro- 
ceedings in  regard  to  such  districts  was  enact- 
ed by  the  General  Assembly  of  1891,  but  has 
been  subsequently  amended  in  several  partic- 
ulars. The  original  and  am'endatory  statutes 
are  dtcd  in  the  notes  to  the  sections  of  the 
digest  referred  to. 

Secticm  4684  of  Crawford  &  Moses*  Digest 
was  enacted  as  a  part  of  the  original  statute 
(1891),  and  reads  as  follows: 

"After  any  fencing  district  has  been  inclosed 
by  a  good  and  lawfiU  fence,  it  shall  be  unlawful 
for  any  person  who  is  tbe  owner,  or  who  has 
control  of  any  kind  of  stock,  to  let  the  same 
run  at  lai^e  in  said  district,  and  any  person 
violating  the  provisions  of  this  seedon  shall 
be  deemed  gnilty  of  a  misd«neanor,-  and,  upMi 
conviction,  shall  be  fined  In  any  snm  not  less 
than  one  nor  more  tban  fifty  dollars,  and,  in 
addition  to  tbe  above  fine,  ^11  be  liable  for 
double  tbe  amount  of  any  damages  that  any 
person  may  snstain  by  reason  of  said  stock 
running  at  large  in  said  district  to  be  recov- 
ered by  action  before  any  court  having  com- 
petent Jurisdiction.  Provided,  this  section  slian 
not  prohibit  any  person  from  fMidng  Ua  or  her 
lands,  or  any  part  thereof,  separatdy,  and 
pasturing  tbe  same." 

Section  4657  of  Crawford  &  Moses*  Digest 
was  an  amendment  to  the  general  statute 
enacted  by  the  General  Assembly  of  1901,  and 
reads  as.follows: 

"It  shall  be  unlawful  for  any  person  owning 
or  having  control  of  stock  that  have  been  re- 
strained from  runniog  at  large  to  knowingly 
permit  such  stock  to  run  at  large  within  tbe 
territory  comprising  audi  fendng  district  and 
any  person  violating  tbe  provisions  of  thla  act 
Shan  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  twen^-flve 
dollars." 

It  is  unnecessary  to  a  dedsion  tbe  pres- 
ent case  for  us  to  determine  whether  and  to 
what  extent.  If  any,  these  two  sectioiB  are 
contlicting,  or  whether  tbe  former  was  to  any 
extent  repealed     tbe  latter. 

In  the  case  of  HUl  v.  Gibson,  107  Ark.  130, 
154  S.  W.  203,  we  recognized  the  force  of  that 
part  of  secticm  4684  whidi  provides  that  it 
shall  be  unlawful  to  permit  stock  to  run  at 
large  after  "any  foidng  district  has  been  in- 
closed by  a  good  and  lawful  fwice."  The  stat- 
ute, as  originally  enacted  and  as  It  stands  in 
force  to-day,  provides,  In  substance,  that  the 
coimty  court  may  create  such  districts  upcn 
the  application  of  two-thirds  of  the  landown- 
ers In  the  territory  to  be  affected,  and  that  a 
fendng  board  shall  be  appointed  by  the  coun- 
ty court,  whose  duties  are  to  "form  plans  for 
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tbe  fnifldliig  ot  a  good  and  lawful  fence  and 
all  uecessaiy  gates  to  Inclose  and  protect  said 
dbitrict,"  to  procure  esUmates  of  the  dxt  ot 
Bucb  fencet  and  to  levy  aaseBsments  m  pTop- 
exty  in  die  district  to  pay  for  the  nmatmc- 
tltm  of  tbe  fence.  In  section  4671  It  la  pro- 
Tided  that  the  cost  of  fceeidng  the  fence  In 
repair  from  year  to  year  shall  be  paid  In  tbe 
aamo  manner  as  the  orlf^nal  cost  of  ctmstruo- 
tl<»i  of  tbe  fences 

Section  4686,  which  was  an  amendment  to 
tbe  statute  enacted  by  tbe  Goieral  ABsembly 
ct  1887,  expressly  provides  that  any  person 
finding  stodE  running  at  large  In  a  foicing 
district  may  lnq^ound  tbe  stocK  and,  after  no- 
tice, cause  tbe  same  to  be  sold. 

The  district  within  whl(di  tbe  atodi  of  ap- 
pellant was  impounded  is  ixmnded  on  the 
south  by  a  fencing  district  created  by  a  spe* 
dal  statute  enacted  by  the  General  Assembly 
of  1019.  Acts  of  1919,  p.  308.  It  Is  bounded 
OD  tbe  east  by  the  Crittenden  county  line; 
that  county  being  organized  Into  a  fencing 
dlstrtot  by  a  special  statute  oiacted  by  tbe 
General  Assembly  of  181£.  Acts  1813.  p.  183. 
It  la  bounded  on  tbe  north  and  west  by  an- 
other fencing  district  in  St.  Francis  county, 
created  under  the  general  statutes,  tbe  same 
as  this  district  There  waa  no  fence  built 
around  tbls  district,  It  being  bounded  on  all 
^es  by  other  dlstilcts,  and  tbe  sole  question 
presented  In  tbe  briefs  tor  our  consideration 
Is  whether  or  not  the  impounding  (tf  stock,  is 
authorized  by  the  statute  until  after  tbe 
fence  has  beai  built  on  the  boundaries  of  the 
district  80  as  to  completely  inclose  It. 

It  la  contended  that  the  district  does  not 
become  operative  until  tbe  fence  1»  tmllt  in 
accordance  with  the  proTtslons  of  tbe  statute, 
and  that  the  statute  means  that  under  all 
circumstances  there  must  be  a  lawful  fence 
around  the  boundaries  of  the  district,  except 
in  case  of  a  navigable  river,  which  Is  ex- 
pressly declared  by  tbe  statute  to  be  a  suffi- 
cient barrier.  On  the  other  hand,  it  Is  coor 
tended  by  counsel  for  appellee  that  the  stat- 
ute should  be  Interpreted  to  mean  that  the 
construction  of  a  fence  is  required  only  to 
the  extent  that  It  is  essential  to  tbe  protec- 
tion of  the  district  from  the  intrusion  of  stock 
running  at  large,  and  that  where  there  are 
other  adjoining  districts  in  which  the  running 
at  large  of  stock  is  prohibited  the  construc- 
tion of  a  fence  is  not  required.  Our  ctMiclu- 
sion  is  that  tlie  conteution  of  appellee  is  cor- 
rect, and  that  under  a  fair  interpretation  of 
the  statute  It  la  only  meant  to  require  the 
construction  of  a  fence  where  necessary  to 
constitute  a  barrier  against  the  Intrusion  of 
stock  from  the  outside.  The  lawmakers  did 
not  intend  to  require  something  that  was 
wholly  unnecessary  for  the  protection  of  the 
owners  of  property  in  the  district  Prohibi- 
tion against  permitting  stock  to  run  at  large 
permits  the  farmers  in  the  district  to  raise 
orops  without  inclosing  their  lands  with 


fences,  and  the  lawmakers  meant  to  protect 
them  by  requiring  suffldent  banters  around 
the  outer  bounds  ot  tbe  district  so  as  to  j/ta- 
rent  tbe  incoming  of  stock.  But  where  ttiere 
are  other  adjoining  districts  In  whidi  tbe 
running  at  large  of  stot^  Is  prohibited,  there 
Is  no  need  of  such  protection. 

The  special  acts  referred  to,  whldd  cre- 
ated tbe  dtetrlct  In  St  Frands  ooimty 
bounding  this  dlstrlet  on  tlie  aaath  and 
whidl  created  the  district  In  Orlttoo^n  coun- 
ty, contained  no  requirements  for  the  bolldr 
big  of  fences,  but  eadi  ot  taw  statutes  prtAlb- 
ited  tbe  running  at  large  of  stotft  in  tbe  ie> 
spectlve  territories,  and  this  oonstitnted  a 
le^slattve  determination  In  each  instance 
that  sndi  prohibition  and  the  penalties  pre- 
scribed fyt  tiie  Tiolatlmi  thereof  constltnted 
sufficient  pTOtectiim  to  the  farmcn  who  cnltl- 
Tate  lands  in  those  localities.  Tbls  bdng 
true,  we  cannot  assume  that  the  lawmatert 
meant  to  require,  under  the  genmd  statulss> 
the  building  of  a  fence  to  keep  out  stock 
from  another  district  where  tbe  rannteg  at 
Urge  of  sto<^  is  expressly  prcOiIMted.  nils, 
we  think,  is  a  more  reaswable  view  of  the 
stetute,  and  is  undoubtedly  tbe  one  whidi 
works  out  Oe  best  results.  Of  ooorse,  we 
must  declare  the  law  as  we  find  it.  bot  we 
ctmslder  tbe  reasonableness  of  s  requirement 
in  order  to  determine  the  scope  and  extent 
which  tbe  Legislature  aieant  to  gtre  it 

This  view  of  tbe  law  affirms  tbe  judgment 
of  the  circuit  comt,  and  it  Is  so  ordered. 

WOOD  and  HUHFHBBTS,  JJ„  dissent 


FRAUENTHAL  v.  MORTON.    (No.  41.) 

(Supreme  Court  of  Arkansas.   June  13,  1921.) 

I.  Anlnals  «5>44— Owbst  sf  salseleaad  laa^ 
with  opas  well  liable  for  IsJaty  to  steek, 
tbough  dsg  by  asether. 

UabOity  under  Orawfotd  &  Moses*  Dig.  {j 
375,  376,  for  twice  the  value  of  any  stock  in- 
jured by  SB  uncovered  well  on  nnindosed  land, 
is  incurred  by  permitting  a  well  dug  by  a  for- 
mer owner  to  remain  uncovered. 


2.  Afliaals  ff-i^  Abselsts  llabUHy  Isipotsd 
•a  owBsr  of  epss  well  Isjarlsg  stook. 

UabOity  under  Crawford  A  Moses*  Dig.  H 

376,  376,  for  injury  to  stock  by  an  uncovered 
well  on  anincloBed  land  ia  imposed  without  ref- 
erence to  the  question  of  ne^igenee,  and  the 
fact  that  a  well  is  used  as  a  source  of  water 
supp^  does  not  relieve  tbe  owner  from  lia- 
bility if  left  uncovered. 

3.  Ailnals  «=»44— Evidenoe  held  to  show  lia- 
bility far  drewalng  of  horse  Is  well. 

In  an  action  under  Crawford  &  Moses'  Dig. 
Si  876,  87^  for  doable  tbe  value  of  a  horse 
drowned  19  an  open  well  on  uninclosed  land, 
evidence  held  sufficient  to  snstain  a  verdict  for 
plaintiff. 
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4.  Aninals  »a4«  LlafcHHy  f«r  lii|ary  t«  atoek 
by  •pan  w«R  aot  riapaodaat  aa  aatnal  paaaw 
•loa  of  kwd. 

liabllltr  ODdMF  Crawford  ft  Hbaca*  Dir.  H 

876,  376»  for  IdJtut  to  stock  by  an  uncoTered 
well  on  uniDcloaed  ksd,  does  not  depend  apon 
actus]  possession  of  the  land  by  the  owner; 
coaatmetlTe  possession  foUowing  ownership. 

5.  Jadgaieat  «b92S8(6)— Jadgmaat  far  twioa 
amosnt  of  Jwry's  verdlot,  uadar  atatuta  al- 
lowing double  danases.  propar. 

In  an  action  under  Crawford  &  Moees'  Dig. 
H  375,  376,  to  recover  twice  the  value  of  a 
horse  drowned  in  an  open  well  upon  nninclosed 
land,  the  conrt  did  not  err  in  rendering  judg- 
ment for  flBO;  when  the  Terdict  ^  tlM  Jury, 
under  an  tastroction  to  find  the  narkat  Talne 
of  the  horse,  was  for  976. 

6.  Aalraala  «=944— Conplalat  held  to  warraat 
raoavary  af  doaMe  tfaaavaa  for  dmrnlsf  of 
horaa. 

tn  an  aelkn  midar  Offawford  &  Bfoaei^  Dig. 
H  87S,  S7a»  for  daaUe  -Iba  Tatoa  af  a  heaae 
dromwd  tn  an  open  well  mi  nninaloaed  land, 
GomplaiBt  amended  so  as  to  ask  for  double 
damages  Acid  to  Btote  facts  making  out  a  case 
for  the  recovei7  of  double  damages;  there  teing 
little  dispute  that  the  horse  was  worth  the 
anm  fixed  by  tiia  jnry. 

Appeal  from  Clrcalt  Oourt,  Olfibunie  Ooon- 
ty ;  J.  Bf  ■  Shlnn,  Judge. 

Action  by  Harrod  Morton  against  Clarence 
Frauenthal.  Judgment  for  plaintiff,  and  de- 
fendant a^jteala.  Affirmed. 

IC  B.  Tinaon,  of  IMmv  Bprtiw,  for  appel- 
lant. 

Gao.  W.  Beed  and  lAwrence  Nelll  Bead,, 
both  of  Heber  Sprlnga,  for  appdlee. 

Mcculloch,  a  j.  Appellant,  who  was 

the  defendant  below,  owns  by  Inheritance 
from  bis  father  an  uninclosed  vacant  lot  In 
the  town  of  Heber  Springs  on  whl(ai  la  situ- 
ated an  exposed  and  uncovered  well,  accord- 
ing to  the  testimony,  Into  which  appellee's 
horse  fell  and  was  drowned.  This  is  an  ac- 
tion to  recover  double  the  value  of  the  horse, 
under  the  statute  which  reads  as  follows: 

"It  shall  be  unlawful  for  any  corporati(»i, 
company,  individual  person,  or  associatien  of 
persons,  to  leave  any  ahsift,  well,  or  other 
openinc  nncorered  on  any  uninclosed  land. 
JE>rei7  corporatioB,  eompany,  indi'ridnal  persmi, 
m  asBOdatloii  of  peraons  who  ihiUl  dig  any 
such  shaft,  well,  er  other  opening  whether 
for  the  purpose  of  mining  or  other  purpose, 
shall  be  required  to  securely  inclose  the  same, 
or  cover  and  keep  covered  with  strong  and 
sufficient  covering."  Crawford  &  Mosea  Digest, 
i  375. 

The  next  section  of  the  statute  prescribes 
ft  penalty  for  violation  of  the  preceding  sec- 
tion and  liability  to  the  owner  of  the  In- 
jiured  atock  for  the  reooTery  of  twice  the 
appraised  value  thereof. 

There  Is  a  conflict  In  the  testimony  as  to. 


whether  the  excavation  wis  orlgtawlly  a 
sptinK  of  water,  bat  there  la  testimony  taod- 

ing  to  diow  that  it  ^as  originally  a  Sowing 
spring  at  all  seasons  of  the  year,  and  there 
was  also  testimony  to  the  effect  that  It  was 
what  was  called  a  "wet  weather  spring,"  L  a.* 
water  flowing  during  the  rainy  seasons.  At 
any  rate,  the  testimony  Is  positive  to  the 
effect  that  during  the  year  1914  <Hr  1915  a  man 
named  Brockman,  by  permission  of  appel- 
lant's father  who  then  owned  the  lot  In  qnea- 
tion,  dug  a  well  at  tSie  place  in  qoeetion  to 
afford  water  for  use  at  a  hot^  which  he  was 
operating  a  few  blocks  away.  The  well  was 
dug  about  20  feet  deep,  and  being  on  a  hill- 
side it  was  walled  up  to  the  full  height  on  the 
uppCT  side  and  to  the  level  of  the  ground  on 
the  lower  side.  Some  of  the  witnesses  aay 
that  it  was  above  the  ground  on  the  lows- 
side,  and  the  testimony  ^owa  that  an  open- 
ing was  left  oar  the  lower  aide  so  that  stock 
could  approach  and  drink  out  of  the  well  and 
so  that  water  could  be  c6n<renleatly  dipped 
Out.  OrlgtuRliy,  Btochman  pumped  water 
from  the  well  with  a  gasoline  engine,  but  the 
engine  was  removed  long  before  appellee's 
horse  was  drovraed  and  the  well  was  left  In 
the  condition  described  above  without  any 
protection.  Brockffian  abandoned  tiie  use  of 
the  well,  but  it  was,  accordlns  to  ttie  tes- 
timony, used  for  watering  stock  rnnaing  out 
on  the  commons  and  was  also  used  at  times 
by  persons  for  drinking  purposes. 

When  appellant  Inherited  the  pr(^)«ty,  It 
was  in  the  condition  described,  and  on  a  day 
in  the  month  of  August,  1919,  app^ee's 
horse,  which  was  allowed  to  run  at  large  on 
the  commons,  went  to  the  well  to  drink  and 
fell  into  the  well  and  was  drowned.  None  of 
the  witnesses  in  the  case  saw  the  horse  tftll 
In,  but  one  of  than  saw  It  a  few  minutes  after 
It  fell,  and  it  was  flttU  alive.  He  and  a  com- 
panion endeavored  to  rescue  the  horse,  but 
were  unable  to  do  sa-  After  appdlee  was 
notified,  he  and  sweral  other  men  finally 
dragged  the  tiorse  out,  then  dead,  by  meana 
ot  a  tope  and  pulley  sospcnded  immediately 
over  the  so  that  the  horse  oonld  be  poll- 
ed Btralc^  out  and  then  swnnB  over.  Ctx- 
onrnstaxkces  Indicated  that  the  horse  ap- 
proached the  well  on  the  iride  of  the  openlns 
and  whUe  readiing  in  fOr  watw  fell  Into  the 
well.  Hie  water  was,  according  to  the  tes- 
tlmcmy,  about  oa  a  levd  with  the  ground,  ana 
the  horse  was  found  with  his  head  and  front 
feet  in  the  water  with  his  b^s  oa  the  out- 
side of  the  welL  There  was  evldaice  tend- 
ing to  show  that  the  well  was  at  least  8  or  10 
feet  deep  at  the  time  the  horse  was  drowned 
and  waa  20  feet  deep  when  originally  dug. 

li-t]  The  principal 'omtentian  here  la  that 
the  evidence  is  not  Sufficient  to  sustain  the 
verdict,  bnt  we  think  thoe  is  sofflclent  evi- 
dence to  estaUlA  a  state  of  facts  whldi 
would  constltate  liability  under  tiie-  terms  o< 
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the  stmtDtB  dted  above.  We  decided  In  the 
cam  ct  Anierlcan  BuOdlxig  ft  Loui  Ass'n  t. 
State,  226  S.  W.  1068,  that  UabUity  U  ooC  de> 
pendent  vpan  tlie  fact  that  the  poncm  «  oor- 
pmatlOB  againat  whom  liability  la  sought  to 
be  Impoaed  dug  the  well,  but  that  UabUlty  la 
Incurred  bj  permitting  a  dog  by  anoth^ 
to  remain  nnoovered.  It  la  alao  obeerved 
from  a  perusal  of  the  itatDte  that  It  la  made 
onlawfn]  to  leave  a  well,  abaft,  or  other  open- 
ing uncorered  on  onlnclosed  land,  and  that 
UabUltT  la  imposed  wltJioDt  re&rence  to  the 
question  ot  nsgligence.  In  other  words,  the 
statute  Itself  describes  the  drcnmstances  un- 
dmr  wbidi  ligblUty  is  kqwsed,  and  it  Is  not 
a  question  for  the  detennlnatlon  of  a  trial 
Jury  whether  or  not  those  facts  constitute 
netfigence.  Tfae  stetute  obviously  applies 
only  to  arttflclal  ocaTstlons,  but  tlw  testi- 
mony in  the  present  case  is  snffldokt  to  show 
that  tbls  Is  an  artiflcial  well  dug  on  tbe  land 
and  tliat  It  was  left  eipoaed  in  a  condition 
wltli^  might  endangmr  ranglog  Uve  stock. 
Tbe  fact  that  the  well  was  being  naed  as  a 
sonroe  of  water  supply  does  not  relieve  tbe 
owner  tmm  liability  If  be  permitted  it  to  re- 
main uncovered  and  exposed  on  nnlbcloeed 
land,  for  that  la  the  very  drcnmstanoe  vjftm 
which  the  statute  expressly  declares  liability. 
Our  conclusion  is  that  there  was  evldencfe 
eoffldoit  to  sustain  tbe  verdict 

[4]  It  is  further  contended  that  the  court 
erred  In  giving  an  Instruction  which  ignored 
tbe  question  wbethw  or  not  appellant  was  in 
actual  possession  of  the  property,  It  being 
cwtended  that  liability  deluded  upon  actual 
possesslm.  Such  1b  not  tbe  effect  of  the 
statute,  which  declares  liability  against  all 
persons  and  corporatioos  who  "leave  any: 
shaft,  well,  or  other  opening  uncovered  on 
any  unlncloeed  land."  It  la  undisputed  that 
appellant  was  the  owner  of  the  lot  at  the 
time  tbe  horse  was  drowned  In  the  well,  and 
It  is  unimportant  to  consider  what  overt  acts 
of  ownership  were  exerdsed.  Tbe  lot  was 
vacant  and  unoccupied  and  ccnstructlve  po&- 
sesdon  follows  the  true  ownership.  There 
Is  nothing  in  the  present  case  to  show  that 
there  was  any  adverse  claimant  to  the  prop- 
erty or  that  any  other  person  was  asserting 
ownership  or  possession. 

[1}  The  court  instructed  the  Jury  that  in 
tbe  event  of  a  finding  for  the  plaintiff  the 
damages  should  be  assessed  at  the  marliet 
value  of  the  horse  at  tbe  time  it  was  kiUed. 
The  Jury  returned  a  verdict  in  favor  of  appel- 
lee assessing  damages  in  the  sum  of  S7B,  and 
the  court  rendered  judgment  against  appel- 
lant on  this  verdict  for  $1S0,  twice  the 
amount  of  damages  assessed  by  the  Jury. 

It  is  contended  thaC  the  verdict  was  gen- 
«ttl,  assessing  the  full  amount  of  tbe  dam- 
ages to  which  appellee  was  entitled,  and  that 
the  court  erred  in  rendering  judgment  for 
double  damages.  Hallum  v.  Ditdclnson,  47 


Ark.  120,  14  B.  W.  477.  The  orderly  proce- 
Aue  in  a  trial  of  tbe  issues  under  a  statute 
ot  this  kind  is  to  Instruct  the  Jury  as  to  the 
law  In  regard  to  double  damages  and  permit 
the  jury  to  make  a  finding  ot  the  full  anunmt 
to  be  recovered.  However,  in  ttae  preseat 
case  Qiere  was  an  instructlm.  given  wlthoot 
objection,  teWng  the  jury  to  find  tbe  market 
▼aloe  or  tbe  horse,  and  it  Is  obvious  tHat  the 
jury  did  not  intend  the  verdict  to  find 
twice  ttie  value  of  the  horse.  Hits  being 
true,  it  was  not  improper  for  tbe  court  to 
douUe  the  damages  in  roiderlng  Judgment 
on  the  verdict  Under  tbe  statute  ttiere  Is 
no  discretion  with  the  court  or  Jury  about 
allowing  double  damages.  We  think  there 
was  no  srror  In  tliis  ruling  <tf  tbe  coort 

[•]  Lastly,  it  Is  contended  tbat  the  com- 
plaint did  not  state  facts  making  out  a  case 
for  the  recovery  ot  double  damages.  We 
think,  however,  that  the  allegatloas  oC  tbe 
complaint  oonstituts  a  snfflolent  statemoit 
ot  toffta  to  warrant  a  reoovery  under  the 
statute,  and  apptilee  was  permitted  durbig 
tbe  progress  of  ttae  trial  to  am«id  the  cooi- 
plaint  so  as  to  ask  ior  double  damages.  Tbe 
assessment  of  damages  Is  within  tbe  testi- 
mony. While  there  was  some  conflict  as  to 
tbe  vahie  at  the  hwse,  tbwe  la  scarcely  sny 
dispute  ttkst  U  was  worth  tbe  sum  fixed  by 
the  Jury  In  the  award  of  damages.  The  tes- 
timony of  appellee  and  some  of  his  witnesses 
would,  if  accepted  by  the  Jury,  have  JustiOed 
a  finding  fw  a  much  larger  sum. 

Jndgmoit  idBrmed. 


SATTERWHITE  v.  STATE.   (Ns.  40.) 

(Supreme  Court  of  Arkansas.  Jans  13,  1B21.) 

Criminal  law  «=»905— "Bill  of  review"  deflsed 
and  held  not  to  lie  to  obtain  a  new  trial  li 
a  criminal  ease  after  explratlos  of  twm  at 
which  oonvlctlDa  was  had. 
The  only  Btatutory  method  of  review  afford- 
ed in  criminal  cases  in  Arkansas  is  a  writ  of 
error  or  appeal,  or  a  writ  of  error  coram 
nobis,  and  hence  a  "bill  of  review"  or  in  the 
nature  of  a  bill  of  review,  which  is  a  proceed- 
ing pecnliar  to  courts  of  equity  at  commoo 
law,  will  not  He  to  proenre  a  new  trial  after 
con^ction  In  a  criminal  case  on  thm  gnrasd 
that  the  prosecuting  witness,  on  whose  testi- 
mony the  conviction  was  based,  had  recanted 
her  testimony  by  affidavit  after  the  ezpiratioa 
of  tbe  term  at  which  Judgment  ef  conviction 
was  rendered. 

[Bd.  Note.— For  other  deflnltioDs,  see  Words 
and  Phrases,  First  and  Sectmd  Series  BUI  of 
Review.] 

Appeal  from  Circuit  Gonrt,  Clark  County; 
George  R.  Hayide,  Judgeu 
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EI.  E.  Sattenrttlto  was  conrfcted  Cft  rape. 
Two  years  theieafter  he  filed  a  petltiop  for 
new  trial  daKnolnated  a  bill  ct  rertew.  P«tl- 
tUm  dented,  and  he  auKala.  Affirmed. 

J.  8.  VtJey,  Att7.  Gen,  and  Elbert  God- 
win and  W.  T.  Hammock,  Ant  Attye.  Qmn 
for  the  State. 

McCULLOCH,  O.  J.  Appellant  was  indict- 
ed by  the  grand  Jury  of  Clark  county  for 
the  crime  of  rape,  and  was  tried  and  convict- 
ed on  a  day  of  the  March  term,  1019,  and 
sentenced  to  the  state  penitentiary  for  life. 
He  filed  In  the  circuit  court  of  Clark  county, 
on  February  1,  1921,  a  petltlw  denominated 
as  a  UU  of  rertew  setting  forth  his  convic- 
tion aforesaid,  and  alleged,  in  substance,  that 
within  SO  days  after  his  convlctlou  and  In- 
carceration In  the  state  p^tentlary  the 
prosecuting  witness  In  the  case.  Edna  8at- 
terwblte,  on  whose  testlmtmy  the  state  had 
procured  a  conviction,  recanted  and  made 
an  affidavit  to  the  effect  that  her  testimony 
against  appellant  accusing  him  of  having 
raped  her  was  false.  It  was  further  alleged 
In  the  petition  Oiat  appellant  filed  a  motion 
for  a  new  trial  In  the  Clark  connty  circuit 
court  Immediately  after  his  cmiTictlmi,  and 
that  before  the  adjonznment  of  the  term 
the  court  overruled  said  motion.  The  prayer 
of  the  petition  waa  that  a  new  trial  be  (rant- 
ed oa  account  of  the  chax^  In  the  testi- 
mony of  the  prosecuting  witness.  The  court 
denied  thla  petition,  and  an  anpeal  has  been 
proeecnted  to  this  court 

A  blU  of  review  or  In  the  nature  of  a  bill 
Qt  review  is  a  pleading  whicta  originated  at 
comnum  law,  and  the  remedy  afforded  under 
it  .was  one  confined  exclusively  to  courts  of 
equity,  Hie  proceeding  must  be  Instituted 
In  a  court  of  equity  and  In  the  same  court 
which  rendered  the  decree  sou^t  to  be  re- 
viewed. 10  Ruling  Case  Law,  p.  667;  note 
to  Brewer  v.  Bowman,  20  Am.  Dec  158.  The 
only  statutory  method  of  review  afforded  In 
criminal  cases  In  this  state  1b  on  a  .writ  of 
error  or  appeal  or  on  a  writ  of  error  coram 
nobis,  an  original  proceeding  In  the  trial 
court  Howard  v.  State,  58  Ark.  229,  24  S. 
W.  8;  BeaM  v.  State,  79  Ark.  298,  95  S.  W. 
905.  07  S.  W.  607,  9  Ann.  Gas.  400.  Courts  of 
equity  have  no  jurlsdlctiott  to  Interfere  with 
criminal  proceedings.  State  v.  Williams,  97 
Ark.  243, 133  S.W,  1017;  Ferguson  v.  Martin- 
can,  Ufi  Ark.  317,  171  S.  W.  472,  Ann.  Cas. 
1916E,  421.  There  la  no  iwovision  for  a  motion 
for  new  triar  In  criminal  cases  on  account  of 
newly  discovered  evidence  after  the  expira- 
tl<Hi  of  the  term  at  which  the  Judgment  of 
OQnvlcti<»i  was  rendered.  Howard  v.  State, 
supra;  Thomas  v.  State.  186  Ark.  290,  206 
8.  W.  436.  The  circuit  court  was  therefore 
correct  In  denying  the  petitloii  of  appellant 

Affirmed. 


.  STEWABT 
a.w.) 
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CARTER  V.  STEWART  tt  si.  (No. 
(Sapreme  Ooort  «t  Arkansas.  Jane  18t  1^1.) 

1.  Adverse  possetslOB  O=9l04 — Presumptios  of 
grant  from  state  may  lio  draws  fron  50 
years*  possesslos  and  payment  of  taxes. 

Possession  of  state  lands  for  50  years  with 
payment  of  taxes  thereon  during  the  entire 
period  is  sufficient  to  sustain  a  presumption  ol 
fact  drawn  the  diancelior  tbst  tiie  state  had 
made  a  grant  to  Am  land,  since  It  woidd  not 
have  been  Uafesd  for  taxation  nor  taxes  orig- 
inally paid  thareoBi  nnlass  die  title  had  passed 
froBL  the  state. 

2.  Advarsa  pswMsIm  #a»l04— Failm  M 
state  reoeNs  te  show  grut  ef  Mais  does  wt 
rsMit  prtsssiptiM  of  gnuiL 

The  fact  tbat  tbs  state  bnd  records  do 
not  show  that  any  grant  was  ever  made  ot 
the  lands  in  controversy  is  merely  negstive 
evidence,  and  does  not  defeat  the  presumption 
of  a  grant  from  50  years*  possession  of  the 
land  and  payment  of  all  taxes  thereon. 

3.  Advera*  possessloa  «sb22— Pasts  ring  and 
outtiag  timber  Iron  swamp  land  held  aotual 
possesslei. 

Where  defendants  and  their  predecessors 
had  been  in  actual  posseBsion  of  a  40-acre 
tract  of  land  adjoining  the  40  acres  in  contro- 
versy and  claiming  the  entire  80-acre  tract  as 
their  homestead,  though  all  the  Improvements 
were  on  the  40>acre  tract  not  in  controversy, 
the  use  of  the  disputed  tract,  which  waa 
swamp  land,  for  pasturing  eattio  and  tlie  cut- 
ting of  timber  therefrom  for  firewood  as  need- 
ed duriiv  the  entire  time  of  possession,  Is 
actual  possession  of  the  tract  In  controveny. 

4.  Adverse  possession  ^»I00<1)  PesesssleB 
ef  portloa  seder  deed  Is  oonstmotlve  posaae- 
sion  of  all  taolnded  Is  desorlptioi. 

The  actual  possession  of  a  portion  of  a 
tract  ot  land  the  grantees  in  the  deed  gives 
the  grantees  constructive  possession  of  all  the 
tract  included  in  the  description  in  the  deed. 

5.  Advene  possesslos  «5»I0I— ^Joastmotivi 
possesslos  to  limits  of  grant  applies  against 

state  claim. 

The  exception  to  the  rule  that  possession 
of  part  under  a  deed  is  constructive  possession 
o{  all  in  a  case  where  the  deed  covers  separate 
tracts  owned  by  different  owners  is  limited  to 
cases  where  the  different  owners  are  different 
private  individuals,  and  does  not  apply  where 
the  tract  not  owned  by  the  grantor  was  claimed 
by  the  state. 

6.  Adverse  possession  «=9l04— Preeamptlon  of 
ttats  grant  from  pesse«»l»  and  payment  ef 
taxes  Is  net  estoppel  of  state  by  UMthorlied 
ast  ef  tax  ollloert. 

^e  presuniptioo  ot  fact  of  a  state  grant 
drawn  trom  50  years'  possession  of  the  land 
and  pajnient  of  all  taxes  assessed  thereon  is 
not  an  estoppel  of  the  state  based  on  the  un- 
authorized act  of  its  tax  officer  in  listing  the 
land  for  taxation,  since  the  state  can,  by  re- 
butting the  presumption,  recover  the  land  re- 
gardless of  such  unauthorized  act 

McCuQoch,  O.  J.,  and  Smith,  J.,  dissenting. 


^For  ether  esm  see  sane  topic  and  KBT-NUM BER  la  all  Ksy-Nuntbsred  Digests  and  Indszss 
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Appeal  from  Phillips  Obancecy  Court;  A. 
Lh  Hntdiina,  OhancelUw. 

Ejectment  Bdna  W.  Oarter  agaliuit 
Oscar  Stewart  and  another,  in  which  the 
defendants  asserted  title  to  the  land  In  tbion- 
aelves  and  had  the  case  transferred  to 
equity.  B'rom  a  decree  dismissing  the  com- 
plaint for  want  of  equity,  plaintiff  appeals. 
Affirmed. 

Sdna  W.  Carter  UutltDted  an  action  of 
ajectment  in  the  drcutt  court  agalnat  Oscar 
Stewart  and  Mary  Jeter  Stewart  to  recorer 
40  acres  of  land  situated  In  i^ll^  county. 
Ark.  She  alleged  that  the  land  was  grained 
by  tlie  United  States  to  the  state  ot  Arkanaas 
on  August  14,  1808,  under  an  act  of  Oongresa 
comnMmly  known  as  the  Swamp  Land  Grant. 
She  further  allied  that  she  obtained  a  pat- 
rat  to  said  land  from  the  Commissioner  of 
State  Lands  on  the  6th  day  ot  Jnne^  1917, 
and  under  It  die  has  title  to  said  lands  and  Is 
oitltled  to  the  possession  of  the  same. 

The  defendants  asKrtad  title  to  the  land 
in  them  selves  and  mored  to  transfer  the  case 
to  equity,  whldi  was  done. 

On  the  26tb  day  of  April.  187B,  &  D. 
Thomas  cwveyed,  by  warranty  deed  to  Ben* 
jamiu  Jeter,  80  acres  of  land  in  Phillips  coun- 
ty. Ark.  The  deed  conveyed  the  40  acres 
in  controversy  and  another  40-acre  tract  ad- 
joining U.  The  deed  of  8.  D.  Thomas  and 
wife  to  Boijamin  Jeter  la  dated  April  20, 
187Q,  and  was  acknowled^  on  the  same  day. 
It  was  duly  filed  for  record  in  the  derk's 
office  on  the  1st  day  of  August,  1878.  Tba 
consideration  recited  in  the  deed  Is  the  sum 
of  9600.  the  rec^pt  <^  which  ia  adaiowledged. 

J.  R.  Fielder  was  a  witness  Aff  the  defend- 
ants. According  to  hla  testlnM»y  8.  D. 
Thomas  was  hla  stepfather.  Ha  did  not 
know  how  Thomas  acquired  title  to  the  land 
in  question,  Imt  stated  that  he  was  satisfied 
he  thou^t  he  bad  a  title  to  It,  or  he  would 
never  have- executed  a  deed  to  Jeter  to  the 
land.  The  land  was  then  situated  in  Mmroe 
county,  and  scHne  years  ago  many  of  the  deed 
records  of  that  county  for  that  time  were 
burned  In  a  fire.  The  defendants  are  both 
negroes  and  are  husband  and  wife.  Gertha 
Jeter  Stewart  is  the  daughter  of  Ben  Jeter. 
Ben  Jeter  lived  on  the  land  and  paid  tJae 
taxes  oa  it  until  he  died.  Since  tiiat  time 
Gertha  Jeter  Stewart  has  lived  on  tlie  land 
and  paid  the  taxes  on  it  Witoess  helped 
Thomas  to  clear  some  of  the  land  about  three 
years  betore  he  sold  It  to  Jeter.  Mr.  Thomas 
Is  now  dead,  and  witness  does  not  know 
wliere  his  old  land  papers  are.  Thomas  «om- 
menced  dearli^the  i^oe  for  a  homek  B» 
tween  25  and  30  acres  are  now  cleared,  bat 
the  Cleared  land  is  not  on  the  tract  In  con- 
troversy. 

According  to  the  testimony  of  Gertha  Jet^ 
Stewart,  she  was  the  only  heir  at  law  of 
her  father.  Her  father  commenced  to  pay 
taxes  on  the  land  in  1874  and  pail  taxes 


continually  until  he  died.  She  was  residing 
with  her  father  whoi  be  died  and  continued 
to  reside  on  the  laud  with  her  mother  uudl 
she  died  in  1912.  They  c<xiUnued  to  pay 
taxes  on  the  land  until  1912.  Since  ttiat 
time  the  witness  has  paid  the  taxes  on  the 
land;  in  other  words,  the  Jetiers  have  paid 
the  taxes  on  the  land  since  tb^  bou^t  it 
down  to  the  time  the  case  was  heard  in  the 
chancery  court  on  September  25,  1900.  The 
cleared  land  and  the  dwelling  house  im  oa 
the  40-acre  tract  adjoining  the  40  acres  In 
controversy.  The  Jetera  built  a  six-room 
house  and  cleared  and  cultivated  between  2S 
and  30  acres  of  land  on  the  40  acres  adj<^ 
Ing  the  40  acres  in  controversy.  Since  they 
obtained  the  deed  from  Thomas,  they  have 
regarded  the  80-acre  tract  embraced  In  tt» 
deed  as  their  homestead.  They  have  oon- 
tinuously  cut  firewood  from  the  40  acres  In 
controversy  and  have  used  It  for  a  pasture. 
It  is  low,  swanu>y  ground  and  none  of  it  has 
been  put  into  cultivation.  The  Jeters  have 
been  cutting  timber  evw  aince  they  have  hem 
on  the  land,  and  they  have  cat  off  all  the  oak 
and  hickory  timber  so  that  there  is  no  timber 
on  the  land  except  some  gum  timber.  Tha 
record  shows  tliat  Gertha  Jeter*  Stewart  Is 
59  years  old,  and  thst  ahe  la  en'oneoosly  sued 
as  Mary  Jeter  Stewart  J.  It  Fielder  is 
somewhat  older. 

A  clerk  tn  the  State  Land  OfSoe  testified 
that  he  had  examined  the  records  k^t  in 
the  State  Land  Office  carefully,  and  that 
the  records  do  not  show  any  conveyance  of 
the  land  to  any  one  prior  to  the  deed  that 
was  made  to  Edna  W.  Carter  on  June  6. 1017. 
The  original  patent  of  the  Uolted  States  to 
the  state  of  Arkansas  for  said  lands  is  shown 
by  the  records  of  the  State  Land  Oftioei.  It 
Is  dated  Aug.  14, 1858. 

The  diancellor  found  the  issues  in  favor 
of  the  defendants,  and  a  decree  was  entered 
of  record  dismissing  die  complaint  of  the 
plaintiff  for  want  of  eqnltr*  To  reverse  ttiat 
decree  the  plaintifl  baa  duly  prosscated  this 
appeaL 

A.  D.  Whitehead,  of  Helena,  and  &  U 
Carter,  of  Little  Bock,  for  appellant 

R.  B.  Campbell,  of  Helena,  and  W.  H.  Pem- 
bert(Hi,  of  little  Bock,  for  appellees. 

HART,  J.  (afterstatingtbefacteuabofs). 
[1]  The  iffindpal  question  raised  by  the  ap- 
peal in  this  case  Is  whether  50  yean'  peace- 
aUe  and  uninterrupted  praaessioa  (tf  the  land 
In  controversy  in  tbe  def  endanto  and  those 
under  wbtm  they  dalm,  together  wltb  the 
payment  of  taxes  during  all  Quit  time,  affords 
sulfldent  ground  to  presnms  a  grant  from 
the  state  to  the  lands  in  quratioo.  The 
dumceUor  held  under  the  facta  and  drcuin- 
stances  adduced  in  evidence  tiiat  be  had  the 
right  to  presume  and  find  that  a  patent  had 
been  formerly  issued  by  the  stete  to  the  land 
In  question  under  ttn  authority  of  Carter  i;. 
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oodscm,  U4  Ark.  (B,  160  B.  W.  808^  and 
tate  T.  Taylor,  185  Ark.  382,  205  8.  W.  KM. 
ee,  alao,  WaUace  t.  HOI,  335  Aik.  358,  206 
.  W.  689. 

In  the  cam  of  Garter  t.  Ooodaon,  sapra, 
le  coort  beld  tbat,  where  appellee  and  her 
nintors  had  held  possession  of  land  for  GO 
aara,  Improving  the  same  and  paying  tazea 
lerew,  a  finding  by  the  court  that  a  grant 
!  the  land  had  been  made  by  Oie  state  to 
spellee'B  grantors  was  Justified.  l!tae  court 
irther  held  that  the  ^esunqitloo  of  a  grant 
■om  con  tinned  and  nnlutormpted  possession 
one  of  fact  tot  the  court  or  Jury  trying 
le  case. 

It  Is  dalmed  tbat  tibe  facts  In  tlie  caae 
:  bar  do  not  bring  It  within  tte  prlnd^lm 
Bdded  in  that  case.  It  la  pointed  out  by 
>iui8el  tbat  the  notations  or  marks  on  the 
:ate  land  records  In  that  case  t«ided  to 
low  that  the  land  had  beai  sold  the 
ate,  white  no  such  taiferenoe  ean  be  drawn 
ivun  the  state  land  records  in  the  iHcesent 
tae.  For  tns^ce^  the  letter  "S"  was  wrlt- 
m  on  the  original  plat  In  the  Land  Office, 
Dd  It  was  abown  tiiat  It  was  the  practice 
I  place  the  letter  "8**  there  when  tbe  state 
ad  sold  the  land.  The  estabUBhment  of 
lat  fact  di  drcumatance,  howeT«,  was  not 
>ntrollli%  in  that  case.  This  Is  abown  bj 
le  decision  of  the  court  and  the  authorities 
Ited  In  the  subsequent  case  of  State  r. 
aylor,  supra.  In  that  case  the  court  clears 
'  recognised  that,  where  the  possession  of 
ind  has  continned  unlntemqited  for  a  great 
tngth  of  tlm^  a  presumption  arises  as 
gainst  the  state  and  dalmants  under  It  that 

grant  frcan  the  state  has  duly  accompanied 
ae  first  possession,  and  conseqnoitly  avoids 
ny  subsequent  patent.  It  was  tti^  settled 
!ut  a  patmt  for  land  In  cases  of  peaceable 
nd  uninterrupted  posseaidon  of  muiy  years, 
}f^her  with  the  payment  of  taxes,  may  be 
resumed  to  have  been  formerly  issued.  We 
lere  pointed  out  from  the  dedskms  of  other 
tates  tbat  the  courts  have  been  cxmstantly 
1  the  habit  of  presuming  grants  from  the 
tate  upon  ^  imtntermpted  and  peaceable 
OS  session  of  the  lands  for  many  yea  re.  The 
resumption  springs  from  a  lapse  of  time, 
le  probable  loss  of  evidence,  and  motives 
t  pobllc  policy  In  settling  titles  and  quieting 
OS  session. 

Under  its  sovereign  power,  a  state  Imposes 
le  bnrden  upon  all  its  dtlzens  to  pay  taxes 
a  the  property  owned  by  them  for  the  pur- 
ose  of  sopporting  the  government.  It  Is  the 
iity  of  the  OIBeen  ot  the  state  to  place  the 
mds  ct  the  state  on  the  tax  books  for  that 
urpose  as  soon  as  the  state  has  parted  with 
:s  title  to  them.  Hence,  where  the  state  has 
or  a  long  time  demanded  and  collected  taxes 
n  prop«ty,  and  the  property  owner  has  ac- 
uiesced  therein  by  paying  the  taxes,  there 
rises  a  presumption  that  there  was  a  legal 
[ability  to  pay  the  taxes,  and  this  famishes 
,  strong  drenmstance  from  whicb  a  eourt 


.  STJEWAKT 
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may  infer  a  gnust  frans  the  stateL  Of  courso 
from  the  very  nature  of  the  thing  the  person 
or  pereooa  paying  the  taxes  must  be  in  the  on* 
IntMTupted  and  continued  posacnsfam  of  the 
laud  in  order  to  warranttbe  court  In  finding 
a  grant  from  the  state.  In  such  cases  the  pos- 
session of  the  adverse  chdmante  eonldhave 
had  a  legal  Inc^tloa,  and  the  doctrine  of  pre- 
somptlon  of  a  grant  from  the  state  under  such 
circumstances  Ik  recognized  In  many  cases. 

In  such  cases  the  fact  of  the  claimant  not 
producing  Uw  patut  may  have  been  owing 
to  the  gweral  practice  of  the  coontiy  at  the 
time  to  teke  a  conveyance  oC  land  without- 
requiring  aU  previous  title  deeds,  or  the  fail- 
ure to  record  deeds.  Indeed,  whwe  a  large 
grant  of  land  from  the  state  has  been  divided 
between  the  cbUdrea .  of  the  grantee,  the 
original  patent  must  remain  In  the  bands  of 
<mly  one  of  them,  and  might  have  bem  lost 
wltbout  the  fitult  <tf  the  others. 

The  facte  In  the  present  case  show  tiiat 
Thomas  commenced  to  clear  the  80  acres  ot 
land  which  he  subsequently  conveyed  to  Jeter 
In  about  iSTO.  According  to  the  testimony  of 
bia  wm-ln-law,  he  Intraded  to  make  It  his 
home.  He  conveyed  the  land  to  Jeter  In 
1873.  At  the  time  Thomas  conveyed  the  land 
to  Jeter,  It  waa  tftuated  In  Monroe  county, 
but  was  subsequmtly  annoed  to  Phillips 
county,  where  it  Is  now  situated.  Thomas 
Is  dead,  and  the  deed  records  of  Mtmroe  coun- 
ty tot  the  year  in  which  Thomaa  omveyed 
to  Jetor  have  been  burned.  Jeter  is  also 
dead.  He  left  surviving  falm  his  widow  and 
one  ddld,  who  contmned  to  reside  on  the 
land  until  the  widow  died.  The  daughter 
then  oratlnued  to  reside  on  the  land^  until 
the  present  time.  The  Jeters  commenced  to 
pay  taxes  on  the  land  from  the  time  ThonuLs 
executed  the  deed  to  Ben  Jeter  In  1873,  untU 
the  case  was  heard  in  September,  1920^  In  the 
chancery  court  Of  course,  If  Thomas  and 
Jeter  had  lived,  If  the  deed  records  m 
H«uroe  county  had  not  been  destroyed,  evi- 
dence might  have  been  produced  to  show  a 
grant  from  the  state  to  Thomas. 

[2]  The  fact  that  the  state  land  records  do 
not  show  sndi  a  grant  does  not  repel  or  over- 
come, as  a  matter  of  law,  the  [Mresumption  of 
a  grant.  Sudi  omission  may  be  regarded  as 
negative  testimony  only. 

[8]  But  it  la  Insisted  tbat  there  has  been  no 
pos8essi<m  by  the  Jeters  ot  the  land  In  ques- 
tion. It  Is  true  that  the  house  and  cleared 
land  are  all  on  the  adjoining  40  acres  which 
was  also  embraced  In  the  deed  from  Thomas 
to  Ben  Jeter,  bnt  the  evidence  shows  tbat 
Tbomas  Intended  to  have  the  whole  80  acres 
for  his  homestead,  and  that  the  Jeters  did 
claim  the  whole  80  acres  as  their  homestead., 
like  evldeuce  shows  that  the  40haore  tract 
In  controveray  is  low,  marshy  land,  and  fdr 
that  reason  was  not  cleared  and  put  Into 
caMvatlca.  During  aU  these  years  however 
the  Jeters  have,  ent  their  firewood  from  it 
and  have  nsed  it  to  pastnie  their  cattle.  In 
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fact,  they  have  cut  all  tlie  valuable  oak  and 
hickory  timber  off  of  it,  and  there  to  do 
Umber  left  on  It  now  except  a  small  quantity 
of  gum.  These  acts  were  not  of  a  fltfnl  and 
disconnected  character,  but  they  were  era- 
tinned  and  nnlnt^rupted  for  nearly  60  years. 
Therefore  the  chancellor  was  justided  In 
holding  that  they  held  such  actual  possession 
of  the  40-acre  tract  in  controversy  as  was 
practical  under  the  drcumstiAices. 

[4]  Moreover,  it  is  well  settled  that,  where 
the  grantee  under  a  deed  by  one  without 
record  title  goes  Into  actual  possession  of 
part  of  the  land  described  In  the  deed,  his 
possession  gives  him  constructive  possession 
of  the  remainder. 

[t]  It  is  claimed,  however,  that  the  facts 
In  this  case  bring  it  under  the  exception  to 
that  well-known  rule  as  declared  in  St.  Ia,  I. 
M.  &  S.  R.  Co.  V.  Moore,  83  Ark.  377,  103  S. 
W.  1136,  119  Am.  St.  Rep.  142,  and  other 
cases  of  like  character.  In  that  case  the 
court  said  that,  where  one  takes  possession 
of  one  of  two  adjoining  tracts  of  land  under 
a  deed,  conveying  both  tracts  to  him,  if  the 
actual  titles  to  the  two  tracts  are  in  different 
persons,  his  actual  possession  of  one  tract  will 
not  give  him  constructive  possession  of  the 
other  80  as  to  oust  the  owner  of  that  tract 
The  reason  is  that  the  possession  of  one  tract 
would  be  no  notice  to  the  owner  of  the  other 
tract  that  his  land  was  claimed  adversely. 
The  court  said  further  that,  if  the  law  were 
otherwise,  one,  by  buying  a  small  tract  and 
taking  a  deed  conveying  adjacent  unimproved 
lands,  might  by  taKing  possession  of  the  small 
tract  become  constructively  In  the  possession 
of  all  of  the  land  within  the  calls  of  his  deed 
without  any  visible  act  to  notl^  the  owners 
of  such  adverse  claim. 

In  the  application  of  the  exertion  to  the 
present  case,  counsel  point  to  the  fact  that 
the  legal  title  to  one  of  the  40-acre  tracts 
was  in  Thomas,  and  that  the  legal  title  to 
the  40-acre  tract  in  controversy  was  in  the 
state  at  the  time  Thomas  conveyed  both 
tracts  to  Jeter.  Now  the  state  is  the  source 
of  all  land  titles  in  this  state,  and  the  gen- 
eral rule  announce<^  above  would  Illy  serve 
Its  purpose  and  would  really  be  worth  noth- 
ing, if  the  exception  could  be  applied  to  cases 
like  the  present  one.  The  exception  to  the 
rule  Is  applied  in  cases  where  different  in- 
dividuals claim  and  hold  the  l^al  title  to 
the  lands.  We  hold  that  It  has  no  applica- 
tion when  the  facts  are  like  tiiose  in  the 
present  case. 

[8]  Finally  It  Is  again  contended  that  the 
rule  laid  down  overturns  the  well-settled  rule 
that  the  state  in  its  sovereign  capacity  Is 
*  not  estopped  to  assert  a  claim  to  Its  own 
property  by  the  unauthorized  acts  of  Its  offi- 
cers. Hence  It  to  claimed  that  the  act  of 
the  officers  in  placing  the  land  on  the  tax 
books  was  unauthorized,  and  the  state  Is  not 
estopped       such  unanthorized  act.  That 


principle,  however,  hoM  no  place  under  the 
facts  as  disclosed  by  the  record.  If  the 
plaintiff  had  Introduced  evidence  tending  to 
oppose  or  repel  the  presumption  of  a  grant 
from  the  state  arising  from  the  peaceable 
and  uninterrupted  possession  of  the  Jeters 
and  Thomas  under  whom  they  claimed  for 
over  SO  years,  then  It  could  not  be  said  that 
the  state,  or  its  subseaaent  grantee,  would  be 
eatoi^>ed  from  claiming  title  to  the  land  by 
reason  of  the  said  olhcerB  placing  the  land 
on  the  tax  boo  kg.  But,  as  has  already  been 
pointed  out,  the  plaintiff  has  Introduced  no 
testimony  tending  to  rebut  the  presumption 
of  a  grant  except  the  fact  that  the  records 
of  the  State  Land  Office  do  not  show  such  a 
grant.  We  have  already  seen  that  this  does 
not,  as  a  matter  of  law,  overcome  the  pre- 
snmpti<Hi  of  a  grant  as  found  by  the  chancel- 
lor. Consequently  the  estoppel  of  the  state 
from  the  unauthorized  acts  of  its  officers  does 
not  arise  in  the  case.  If  the  finding  of  the 
chancellor  was  correct,  the  state  had  already 
granted  the  land  to  Thomas  and  the  land  was 
rt^tfully  placed  on  the  tax  books. 

It  la  true,  as  said  In  Oaksmith  v.  Johnston, 
92  U.  S.  343,  23  U  Ed.  682,  that  in  this 
country  there  can  seldooi  be  occasion  to  in- 
voke the  doctrine  of  presumption  of  a  grant 
from  the  government  or  the  state  except  In 
case  of  ancient  possessions.  But  it  is  equally 
true  that,  where  the  facts  justify  It,  this  rule 
of  presumption  is  a  safe  one,  and  has  a  sal- 
utary effect ;  and  the  doctrine  aerves  a  rea- 
sonable and  necessary  purpose. 

It  follows  that  the  decree  must  be  affirmed. 

Mcculloch,  a  j.,  and  smith,  j.,  dto- 

sent. 


FT.  SIMITH  LIGHT  A.  TRACTION  CO.  et  aL 
V.  WILLIAMS  et  al.   (No.  43.) 

(Supreme  Coart  of  Arkansaa.  June  13,  1K£1.) 

1.  BrMgw  «s>5-Aot  oraatlm  4lstrfot  vaJM. 

Acts  1909,  No.  119,  creatinK  the  Ft.  Smitb 
and  Van  Bnren  bridge  district,  ia  valid. 

2.  Bridges  ^s»33~Rlght  to  exact  tolto  ftr 
privilege  of  orosslng  pabllo  bridga  ant  be 
ooaferred  by  statuta. 

The  right  to  exact  toDa  of  tbe  pnbUe  ft>r 
the  privilege  (tf  crosslnf  a  public  bridge  most 
be  conferred  by  statute  or  it  df»eB  not  exist 

3.  Brldgea  «=»33— Contraot  raqglrlao  stnat 
railroad  to  pay  bridge  distrtat  far  rigbt  of 
way  flioney  whioh  It  was  autherlzoi  to  raealvo 
fro  m  passengers  for  trainportatloo  ovor 
bridge  valid. 

In  Tiew  of  Acts  1009,  No.  119,  creattog  tbe 
Ft.  Smith  and  Vao  Buren  bridge  district,  as 
amended  by  Acts  1913,  No.  233,  contract  be- 
tween the  bridge  district  and  tbe  Ft.  Smith 
Light  &  Traction  Company,  operating  a  street 
railroad,  requiring  the  traction  compaay  to 
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pay  the  money  which  it  was  anthorized  to 
receive  from  paBBengeri  for  transportation  over 
the  bridce  to  the  district  In  pafment  for  the 
conoeiBion  or  right  of  wa;  granted  hj  the 
diatiiet  to  the  traetton  company,  the  bridge 
district  Bfrecins  to  collect  and  receive  such 
money  u  aach  payment,  held  valid. 

Appeal  from  Sebastltn  Gluuicei7  Oourt; 
J.  V.  Bonrland,  (Aanctilor. 

Actim  by  Ylr^l  Williams  and  another 
against  the  Ft.  Smith  Light  k  Traction  G<Hn- 
pany  end  another.  Prom  decree  for  plain- 
tiffs, defotda&ts  appeal.  Decree  reversed, 
and  bill  dismissed. 

HUl  &  Fltzhugh  and  James  B.  McDonough, 
all  of  Ft  Smith,  for  appellauts. 

Webb  Covington,  of  Ft  Smith,  for  appel- 
lees. 

WOOD,  J.  This  action  was  brought  by 
the  appellees,  residents  and  real  property 
owners  of  the  Ft  Smith  and  Van  Buren 
bridge  district  (hereafter  called  bridge  dia- 
trict),  against  the  bridge  district  and  the  Ft 
Smith  Light  &  Traction  Company  Qiereafter 
called  traction  company) .  The  traction 
company  is  an  Arttansas  corporation  engaged 
in  the  operation  of  a  street  railway  In  and 
between  the  cities  of  Ft  Smith  and  Van 
BuroL  The  .cars  of  the  traction  company 
run  npcm  and  over  the  bridge  of  the  bridge 
district  which  spans  the  Arkansas  river  be- 
twam  the  cities  of  Ft  Smith  and  Van  Bnren, 
The  appellees  all^^  that  tlie  bridge  dis- 
trict was  reqalrlng  of  them  and  other  own- 
ers of  real  property  In  the  bridge  district  to 
pay  a  bridge  fare  or  toll  of  cents  for 
eadL  ticket  purchased  or  5  cents  per  passen- 
ger cash  fare  if  no  ticket  bad  been  purchas- 
ed ;  that  the  traction  company  permitted  the 
agents  of  the  bridge  district  to  collect  the 
fares;  that  no  charge  was  made  against  any 
person  for  crossing  the  bridge  except  those 
who  were  passengers  of  ^e  traction  com- 
pany ;  that  appellees  and  oth»  real  proper- 
ty owners  of  the  bridge  dlsCrlt<t  were  taxed 
for  the  oonstmction  and  maintenance  of  the 
bridge,  and  this  bridge  tare  against  them 
was  discriminatory  uid  illegal  because  other 
paasengera  of  the  traction  company  who  were 
not  ownos  of  real  property  in  the  bridge 
district  were  allowed  to  cross  over  the  bridge 
on  the  traction  company's  cars  upon  the  pay- 
ment of  the  same  fare  or  toll  as  that  paid 
by  the  appellees  and  other  real  property 
owners  In  the  bridge  district  The  appd- 
lees  further  alleged  tliat  the  bridge  district 
was  not  collecting  from  the  traction  com- 
pany any  sum  whatever  f(»^  the  use  of  the 
bridge;  that  all  sums  realized  by  the  bridge 
district  from  the  1}ridge  fares  collected  frpm 
passengers  on  flie  cars  of  the  traction  com- 
pany crossing  the  bridge  were  paid  the 
appellees  and  other  passengers  of  the  trac- 
tion company  and  not  by  Che  traction  com- 
pany; that  the  bridge  had  therefore  been 


converted  by  the  bridge  district  into  a  toll 
bridge  contrary  to  the  provisiaas  of  the  act 
creating  (Laws  1909,  No.  the  bridge  dis- 
trict. 

The  appellees  Instituted  the  action  for  the 
benefit  of  themselves  and  all  others  similar- 
ly situated,  and  prayed  that  the  bridge  dis- 
trict and  the  traction  company  be  restrained 
from  chai^ng  and  ooUectIng  the  bridge  teres 
mentioned. 

The  bridge  district  and  the  traction  com- 
pany answered  separately  setting  up  sub- 
stantially that  the  act  creating  the  bridge 
district,  and  Act  233  of  the  Acts  of  1913 
amending  the  same,  authorized  the  bridge 
district  to  grant  a  right  of  way  over  the 
bridge  npoD  such  terms  as  might  be  provided 
by  contract  between  the  bridge  district  and 
the  public  utility,  which  contract  was  re- 
quired to  be  submitted  to  the  electors  of  the 
bridge  district  through  referendum;  that  a 
contract  was  entered  into  by  the  bridge  dis- 
trict and  the  traction  company  which  was 
duly  submitted  to  the  legal  voters  through 
referendum  as  provided  by  the  act  and  was 
ratified  and  approved  by  them;  that  the 
bridge  district  and  the  traction  company 
were  complying  with  the  terms  of  that  con- 
tract and  they  set  up  the  contract  as  a  jus- 
tification for  the  charges  of  which  the  appel- 
lees complain  and  as  a  complete  defense  to 
their  action.  The  contract  was  made  an  ex- 
hibit and  attached  to  the  answers  and  was 
proved  and  introduced  in  evidence; 

contract  is  too  long  to  set  forth  In 
hiee  verba.  It  Is  in  sections,  and  we  will 
abbreviate  and  state  In  sutHitance  such  of 
its  provisions  as  we  deem  necessary. 

In  the  first  section  the  bridge  district,  for 
the  considerations  thereinafter  named,  grants 
to  the  traction  company  the  right  to  use  the 
free  bridige  and  its  approaches  for  the  term 
thereinafter  mraitloned  for  the  transporta- 
tion of  its  passengers.  '  This  section  spedflo- 
ally  sets  forth  the  things  that  the  traction 
company  is  authorized  to  do  in  order  to  en- 
able It  to  operate  Its  passenger  cars  across 
and  over  the  bridge  and  its  approaches.  It 
also  specifically  sets  forth  the  rhlngs  which 
the  traction  company  Is  not  authorized  to 
do,  confirming  what  had  already  been  done 
by  the  traction  company  tmder  a  former  con- 
tract and  resOTvIng  in  tiie  bridge  dlsfrict  the 
right  to  supervise  and  approve  such  Improve- 
ments as  the  tractlm  con^ianr  should  make 
in  the  future. 

In  the  second  section  It  Is  expressly  agreed 
that  in  consideration  of  the  execution  and 
performance  (Kt  all  of  the  terms  of  the  pres- 
ent oontnuit  any  and  all  claims  of  the  bridge 
dlirtrict  growing  out  the  use  of  the  bridge 
and  Its  approadies  by  the  traction  company 
prior  to  the  execution  of  the  present  cmtraofc 
are  waived.  If  the  contract  is  not  perform- 
ed, then  the  bridge  district  does  not  r^ln- 
qulsh  Its  claim  for  rentals  under  former  con- 
tract 
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Hie  third  section  contaliui  ledprocM  ob- 
ligations by  wblcb  the  bridge  district  Is  to 
maintain  the  bridge  and  its  approadws  In 
good  condition  and  the  Ttaction  company  is 
to  maintain  In  good  condltloa  its  rails,  trol- 
ley wires,  railway  feeders,  and  ties  on  the 
approaches  to  the  bridge. 

Tha  fourth  section  proyldes  that  the  trac- 
tion company  shall  not  have  exdnslve  nse 
of  the  bridge,  and  that  the  trolley  erected 
by  the  traction  company  may  be  used  by  any 
other  public  utility  vptm  payment  of  Just 
compensation,  and  that  the  use  of  the  bridge 
by  the  traction  company  shall  not  interfere 
with  the  use  of  the  bridge  as  a  pubUc  high- 
way. 

By  the  fifth  section  the  tracdon  company 
agrees  to  maintain  a  schedule  of  cars,  and 
the  bridge  district  permits  the  traction  com- 
pany to  stop  its  cars  at  both  ends  of  the 
bridge  to  receive  and  discharge  passengers, 
"but  in  so  doing  there  shall  be  collected,  as 
hereinafter  provided,  a  &re  for  the  benefit 
of  the  bridge  for  every  passenger  who  rides 
over  tbe  bridge  or  any  part  thereof  or  any 
part  of  the  aK>roache8  thereto.  It  is  ex- 
pressly agreed  Uiat  the  traction  company 
shall  aid  the  bridge  district  to  collect  the 
fax«  for  the  benefit  of  the  district  and  shall 
do  nothing  whldi  wlU  tend  to  defeat  the 
right  of  the  district  to  collect  the  rental  by 
way  of  fare  as  herein  provided.  The  fare 
cellected  for  the  benefit  of  the  district  Is 
the  rental  to  he  paid  by  the  company  for  the 
nse  of  the  bridge.  The  method  of  collecting 
the  fftre  in  no  manner  changes  the  tact  that 
said  fare  collected  for  the  bridge  district  is 
a  rental  paid  by  the  traction  company  for 
the  use  <a  the  bridge.  The  company  will 
therefore  aid  In  every  way  the  collection  of  a 
fare  of  1%  cents  from  each  passenger,  if  the 
fare  be  a  bridge  ticket  and  if  the  fare  be 
ca^.  the  sum  of  S  cmts  for  each  passenfcer. 
Said  fare,  when  so  ■  collected,  shall  entitle 
the  passenger  to  ride  across  and  over  the 
bridge  and  the  approaches  one  way  for  each 
fare.  The  traction  company  will  not  malO' 
tain  any  station  for  the  taking  up  or  setting 
down  of  passengers  at  any  point  on  the 
bridge  or  on  the  ai^rosches,  and  will  not 
take  up  or  set  down  passengers  on  the  bridge 
or  its  spproacfaes  unless  said  passenger  pays 
the  bridge  fare  as  above  proviaed." 

By  the  sixth  section  the  traction  company 
agrees — 

"In  coDside  ration  of  tbe  rights  herein  grant- 
ed, that  it  vil)  not  permit  any  one  except  as 
herein  provided  to  ride  as  a  passenger  on  Its 
said  cars  aerosa  the  aald  bridge  without  per- 
mitting aald  bridge  diatrict  to  collect  from 
each  of  said  passengers  a  bridge  ticket  or  cash 
fare  as  provided  in  this  contract.  The  bridge 
district,  tbroagh  its  employees  as  herein 
provided,  will  take  ap  and  collect  from  each 
passenger  either  a  bridge  ticket  for  l^i  cents, 
or  a  caab  fare  of  6  cents  for  each  passenger, 
and  the  employees  of  the  traction  company, 
if  necessary,  will  aid  the  collectors  of  the 


bridge  district  la  ooDeetuDg  sudi  ticket  or  bre 
from  each  snd  every  passenger  aa  herein  pro- 
vided." 

Sections  7  and  fi  relate  to  the  msans  and 
methods  used  by  the  collectors  of  the  bridge 
district  In  collecting  the  fares. 

Section  9  ^aln  provides  that  the  fares 
what  collected  shall  be  full  oMnpensatlMi 
fm:  tbe  use  of  the  bridge  and  the  approaches 
by  the  traction  company,  and  eocHnpts  cer- 
tain employee  of  the  traction  company  from 
payment  of  fares,  and  then  providea  that 
the  traction  company  will  not  give  to  any 
passenger  who  ato^  on  the  bridge  or  Its  ap. 
proaches  a  transfer  mabllng  him  to  ride  cm 
a  car  after  he  has  walked  across  the  brldgb 
Section  10  provides  tor  the  printing  of 
tickets  at  the  expense  of  th€  traction  com- 
pany under  the  supervision  of  tbe  twld;^ 
district  and  the  delivery  of  the  printed  tick- 
ets in  pactoges  to  tbe  bridge  dMrlet  and  the 
purchase  of  these  tickets  by  the  traction 
company  ttom  the  bridge  district;  the  trac- 
tion  company  paying  1^  coits  caSh  for  eadi 
I  ticket  If,  at  the  termination  of  the  con- 
[  tract,  the  traction  company  has  on  hand  any 
I  tickets,  the  bridge  (Usbict  agrees  to  redeem 
them  at  the  price  tiie  traction  onnpany  paid 
for  sam&  This  section  also  confisins  a  pnv 
vision  to  the  effect  that  all  sums  of  mon^ 
paid  by  the  traction  company -to  the  bridge 
district  for  tickets,  and  the  cadi  fares  col- 
lected "Shan  be  deemed  rentals  for  the  use 
at  the  bridge  and  Is  the  funds  and  iMropep- 
ty  of  the  bridge  district" 

Sectlcm  11  provides  that  the  tlAets  shaB 
be  In  books  containing  20  tickets  each  to  bs 
sold  by  Qie  traction  company  at  2B  rents 
book,  the  tlfftets  not  to  be  transferred  ov 
transferable. 

By  section  12  the  traction  company  binds 
Itself  to  pay  $90  per  month  towards  the  sal- 
ary of  bridge  fare  collectors  if  the  ears  cross- 
inj?  the  bridge  are  operated  hy  two  men,  or 
$100  per  month  if  the  cars  are  (grated  by 
one  man. 

The  thirteenth  section  makes  tbe  traction 

company  responsible  to  the  bridge  district 
for  any  damage  it  may  do  to  the  bridge  or 
Its  approadies. 

By  section  14  the  bridge  district  binds  lt> 
self  to  cha^  all  other  public  utTDtles  a  rea- 
sonable toll  or  rental  as  the  law  requires 
for  the  use  of  the  bridge. 

Section  16  prescribes  the  period  of  dura- 
tion of  the  contract 

Section  16  makes  It  the  duty  of  the  bridge 
district  to  keep  the  books  and  accounts  with 
reference  to  the  bridge  tickets  and  bridge 
cash  fares  collected,  and  exempts  the  trao 
tion  company  from  responsibility  for  any  of 
tbe  acts  of  tbe  collectors  or  bookkeepers, 
who,  under  the  terms  of  the  contract  are 
the  agents  of  the  bridge  district 

One  of  the  appellees  lived  In  Ft  Smith, 
and  the  other  In  Van  Boren.  ISielr  testt* 
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maar  was  to  tbe  effect  tbtf .  eadi  ptS  tike ;  bridge.  Tbevt  wu  no  contzaek  wIUl  any 
tractloa  am^iaiiy  7  c&itM  aa  paaaooger  fare  |  public  utility  other  titian  tbe  traction  com- 
<or  transportatioa  over  Ita  lines  in  tbe  dUes ,  pany.  The  diatrtct  made  tiuurfea  afalmt  per- 


of  Ft.  Smith  and  Van  Buren.  and  an  addi- 
tional fare  at  114  cents  eadi  to  tbe  bridge 
checkers  on  the  free  bridge  while  on  the 
street  cars  ii  a  ticket  is  used,  or  5  cents  caah 
without  a  ticket  They  own  real  property 
in  the  bridge  district,  and  each  pays  annual- 
ly the  sum  of  f  1.3S  as  a  bridge  tax.  '  In  buy- 
ing a  ticket  from  the  traction  company  from 
Ft.  Smith  to  Van  Burra,  they  each  had  to 
pay  8%  cents  if  they  used  a  bridge  CH^ket, 
or  12  cents  without  a  bridge  ticket.  The 
bridge  fares  are  collected  at  each  end  of  the 
bridge  by  collectors  who  get  on  the  cars  at 
the  respective  ends,  ride  across,  and  take  up 
the  fares  at  the  other  end  of  Oie  bridge. 

There  tras  testimony  to  the  effect  that  the 
conductors  of  the  traction  compaw  on  tbe 
cars  had  nothing  to  do  with  the  ooUection 
of  the  bridge  fares. 

D.  C.  Green  testified  that  he  was  tbe  gen- 
eral manager  of  the  traction  company ;  that 
the  traction  company  haci  a  regular  tariff  of 
fares  on  each  passenger  on  cars  between  the 
two  dtles.  This  sdiedule  of  fares  Is  <hi  file 
with  the  Corporation  Commission  as  re- 
quired by  law.  His  testimony  and  the  iched- 
ale  show  that  the  fares  were  as  abore  in- 
dicated, and  that  <9indrai  under  12  years 
of  age  were  charged  4  cents.  Green  testis 
fled  that  the  7  cents  covered  tie  transporta- 
tion charges  from  any  point  in  Van  Buren  to 
Garrison  avenue  in  Ft  Smith  with  free  trans- 
fer privllegea.  In  other  words,  a  man  gets 
on  the  car  at  the  smelts  In  Van  Bnren  and 
pays  7  cents  and  can  transfer  to  any  p^t 
within  the  city  limits  of  Ft  Smith.  An  ad- 
ditional fare  of  H  cents  Is  collected  from  each 
passenger  crotralng  the  bridge  for  a  cash  fSre. 
The  traction  company  did  not  charge  any 
more  than  was  set  forth  in  Its  standard  put>- 
lie  schedule.  This  schedule  was  introduced 
In  evldHice  by  the  appellees,  and  ft  showed 
that  the  fares  were  as  above  indicated. 

There  is  a  provision  In  the  schedule  under 
the  title  of  "Bridge  Contract"  aa  follows: 

"Uoder  contract  as  entered  into  with  the 
Ft.  Smith  and  Van  Buren  bridge  district,  bridge 
coUectors  selected  and  employed  by  the  bridge 
district  board  the  cars  at  or  near  tiie  approach 
<a  tiie  bridge  and  collect  from  each  passenger 
crossing  the  free  bridge  between  Ft,  Smith  and 
Van  Bnren  five  cents  In  cash  or  one  bridge 
ticket,  and  the  money  thas  collected  from  the 
jmsseDgers  Is  retained  by  the  bridge  district." 

There  was  testimony  on  behalf  of  the  ap- 
pellees to  the  effect  that  the  depnfy  sheriff, 
who  was  employed  by  the  bridge  district  to 
clean  and  repair  the  bridge,  'sometimes  In 
cases  of  necessity  assisted  the  collectors  In 
tbe  collection  of  fares. 

The  assistant  secretary  of  the  collector  of 
taxes  testified  that  be  was  the  custodian  of 
the  records  In  the  collector's  office  and  kept 
all  cnatracte  with  public  utilities  usinc  tbe 


Boia  regardless  of  the  kind  of  transportation 
tm  oroBslng  tbe  bridge.  It  charged  taxlcabs 
and  other  oimcems  that  carried  passengers 
for  pay. 

It  was  admitted  that  the  contract  in  evi- 
dence bad  been  ratified  by  the  legal  voters 
of  the  bridge  district  under  the  referendum 
provided  by  special  act.  Upon  th^  above  Is- 
auea  and  &ct8,  tbe  court  decreed : 

"That  the  aforeeaid  contract  is  ultra  rires 
and  void;  that  tbe  taking  of  said  fares  by  tbe 
district  is  contrary  to  law.  Therefore,  the  said 
Ft  Smith  and  Van  Buren  district  its  com- 
missioners, agents,  employe^  and  representa- 
tives are  perpetnsily  enjoined  from  taking,  re- 
ceiving, or  attemptfaig  to  toke  or  offer  to  re- 
ceive said  fares  under  said  contract" 

From  tliat  decree  is  this  appeaL 

[1]  The  bridge  district  was  created  under 
Act  119  at  the  Acts  of  1909.  p.  826.  The  act 
Is  valid.  Shlbley  v.  Ft  Smith  and  Van  Bu- 
ren Bridge  District,  96  Ark.  410,  132  S.  W. 
444 ;  Nakdlmen  v.  Fort  Smith  &  Van  Buren 
Bridge  District.  US  Ark.  194,  172  S.  W.  272. 
section  2  of  the  act  provides  In  part  as  fol- 
lows: 

"The  Commission  [of  the  bridge  district] 
shall  have  the  power  to  grant  a  rigbt  at  waj 
over  said  bridge  to  any  public  ntiiity  vfou 
sndi  terms  as  the  Commission  shall  determine; 
provided,  however,  that  tbe  concessions  which 
may  be  granted  to  pnblic  utilities  shall  not 
interfere  with  tbe  reasonable  nse  of  such 
Bridge  as  a  public  hlgnway." 

Section  89  of  ttie  act  Is  In  paxt  «8  follows; 

**The  bridge  district  herein  created  shall 
have  the  power  *  *  •  to  receive  rents  from 
the  concessions  heretofore  authorized  from 
the  public  utilities,  for  the  purposes  of  con- 
struction, repair  or  maintenance  of  the  public 
improvement  her^  eontemplated." 

Section  2  of  tbe  act  was  amended  by  the 
L^slature  of  1913,  Act  223  of  the  Acts  of 
1913,  p.  1001,  so  as  to  read  in  part  as  follows: 

"Tbe  Commission  shall  have  the  power  to 
grant  a  rigbt  of  way  over  said  bridge  to  any 
public  utility  upon  sncb  terms  ab  tbe  Com- 
mission shall  determine;  provided,  however, 
that  tbe  coneesaionB  whidi  may  be  granted 
to  public,  utilitiea  sliall  not  interfere  with 
the  reasonable  nse  of  such  bridge  as  a  public 
highway.  Prorided  farther,  when  the  Commis- 
sion and  tbe  public  utility  shaO  agree  upon 
a  right  of  way  or  concession  over  the  bridge 
to  be  enjoyed  hj  any  public  ntiiity,  a  contract 
setting  forth  fully  tbe  terms  thereof  shall  be 
signed  by  the  Commission  and  the  pubUc  ntiiity 
subject  to  a  referendum  thereon." 

There  are  further  provisions  in  the  amend- 
atory act  providing  for  carrying  the  referwi- 
dum  into  effect,  and  tbe  amendatory  act  also 
provides: 
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"That  no  exdodva  prirflegfls  shall  be  gnnted 
under  this  nction  or  any  otltcr  proton  of 
tUa  act  to  aiqr  audi  public  utiUty." 

In  Ma^Umen  t.  Ft  Smith  ft  Van  Bora 
Bridge  District,  aopra,  constnibiK  Mctloai  2 

of  the  original  act,  we  Bald: 

"We  hold  that  the  commissioners,  under  sec- 
tion 2  of  the  act,  could  only  receive  money 
for  the  grant  of  the  right  of  way  to  the  street 
ear  company,  and  the  word  'terras*  has  refer* 
ence  to  the  time  and  amoant  of  money  paid, 
but  that  a  discretion  was  left  to  the  commis- 
sioners as  to  the  amount  of  money  to  be 
charged  therefor  and  the  times  of  the  payment 
tbereot" 

Learned  couosel  for  appellees  has  made 
a  vigorous  attadc  upon  the  contract  vmAvr  re- 
view, the  gist  of  his  contention  being  that 
onder  the  ccmtmct,  as  he  constmes  it,  the 
bridge  district  has  granted  to  the  traction 
company  a  right  of  way  over  tiie  bridge  for 
which  the  tvidge  district  'ftwces  the  travd* 
Ing  public  to  pay  tribute  and  designates  the 
money  thus  received  rental  paid  by  the  com- 
pany." To  support  his  contention  counsel  re- 
lies mainly  upon  the  case  of  Perrine  v. 
Chesapeake  ft  Delaware  Canal  Co^  9  How. 
1T2, 18  U  Bid.  92.  In  that  case  the  canal  com- 
pany was  granted  a  diarter  by  Maryland, 
Delaware,  and  Pennsylvania  to  cut  and  maln^ 
tain  a  canal  cramectlng  the  Chesapeake  and 
Delaware  bays.  The  charter  gave  the  coar 
pany  the  right  to  collect  tolls  on  certain  artlr 
clea  on  vessels  carrying  onnmodlties,  enamer^ 
aUng  the  artlffles  and  the  tolls  thereon.  Emp- 
ty boats  or  vessris  were  required  to  pay  $4 
"except  an  empty  boat  or  vessel  returning 
whose  load  has  already  paid  the  tolls  fixed, 
in  whidi  case  she  eiiall  pass  toll  free."  The 
elevmth  section  of  the  charter  provided: 

"The  said  canal  and  works  to  be  erected 
thereon  by  virtue  of  this  act,  when  completed, 
shall  forever  thereafter  be  esteemed  and  taken 
to  be  navigable  as  a  public  highway,  free  for 
the  transportation  of  all  goods,  commodities, 
or  produce  whatsoever,  on  payment  of  the  toll 
imposed  by  this  act,  and  no  tax  whatsoever 
for  the  use  of  the  water  of  the  said  canal,  or 
the  works  thereon  erected,  shall  at  any  time 
hereafter  be  imposed  by  all  or  tfther  at  the 
said  states." 

Perrine  proposed  to  install  a  line  of  passm- 
ger  boats  through  the  canal,  and'  the  com- 
pany required  blm  to  pay  a  toll  of  SI  for  each 
passenger.  Perrine  resisted  the  payment  of 
this  toll,  and  the  Supreme  Court  of  the 
United  Statetr  held  that  the  company  bad  no 
right  tinder  its  charter  to  demand  toll  frcnn 
passengers  who  passed  through  the  canal,  or 
from  vessels  on  account  of  the  passengers  on 
board;  that  the  company  could  only  exercise 
the  powers  conferred  upon  It  by  Its  charter. 

Counsel  also  relies  upon  the  case  of  Reed  v. 
Hanger,  20  Ark.  625.  In  that  case  the  county 
court  granted  a  diarter  to  erect  a  certain 


toll  bridge  whldi  provided  "that  the  bridge 
should  ever  remain  free  and  open  to  the  dti- 
Kfflis  of  the  county."  It  was  held  that  the 
charter  should  be  construed  so  as  to  give 
the  citizens  of  the  county  the  free  use  of  the 
bridge  whether  they  crossed  on  foot  or  other- 
wise, and  also  for  the  free  passage  of  any 
means  of  transportaticm  employed  by  them 
in  their,  lawful  business. 

As  already  observed,  counsel  for  the  appel- 
lees, as  a  basis  for  the  application  of  the 
doctrine  of  the  above  cases,  assumes  that  the 
contract  under  consideration  requires  the 
traveling  public  generally,  and  not  the  trac- 
tion company,  to  pay  the  bridge  district  for 
the  right  of  way  over  the  free  bridge  exer- 
cised by  the  traction  company.  This  assump- 
tioa  which  the  counsel  takes  as  his  premise 
and  the  argument  based  thereon  are  plau^- 
ble,  but  the  premise  is  unsound,  and  bis  ar- 
gument, however  forceful,  necessarily  leads 
to  on  erroneous  conclusion.  Therefore  it 
occurs  to  Us  that  the  doctrine  of  the  above 
cases  Is  not  applicable  to  the  contract  under 
consideration  when  correctly  construed. 

We  shall  not  undertake  to  analyze  and 
comment  upon  the  various  provisions  of  the 
contract  It  evid^ced  on  agreemoit  1^ 
which  the  bridge  district  Is  to  receive  a  cer- 
tain sum  of  money  from  the  traction  com- 
pany for  the  right  granted  the  latter  to  ran 
Its  cars  for  the  transiwitatlon  of  posaeneecs 
over  tiM  bridge.  The  original  act  expressly 
antborlsed  the  bridge  district  to  charge  the 
traction  company  for  its  right  of  way  over 
the  bridge.  Nakdimen  v.  Fort  Smith  ft  Van 
Buren  Bridge  District,  supra.  By  Oie  some 
token  the  traction  company  having  thus  ac- 
quired the  right  ot  way  over  the  bridge 
could  exodSB  It  with  all  of  its  privUeges, 
one  of  which  was  to  charge  passengers  who 
used  Its  fiidllties.  The  amount  charged  OA 
traction  company  by  the  district  Is  a  dtfnlts 
and  fixed  sum  ascertained  and  measured 
the  number  of  passengws  which  the  tracUon 
company  transports  in  its  cars  over  the 
bridge  and  the  amount  which  the  traction 
company  charges  each  pass^ger  for  su£h 
transportation.  The  traction  company  Is  a 
common  carrier  and  had  a  right  to  (diarge 
those  whom  It  transported  on  its  cars  Across 
the  bridge  according  to  the  tariff  of  rates 
filed  with  the  Corporation  Commission.  Act 
571  of  the  Acts  of  1919,  p.  411,  Si  6,  6.  and  7. 
See  Helena  Water  Co.  v.  Helena,  140  Ark. 
697,  216  S.  W.  26.  The  money  derived  from 
this  source  through  the  sale  and  use  of  tick- 
ets, and  by  the  payment  and  collection  of 
the  cash  fares  In  the  absence  of  tickets,  was 
primarily  the  property  of  the  traction  com- 
pany and  not  of  the  bridge  district.  It  be- 
came the  property  of  the  bridge  district  only 
because  under  the  terms  of  tlie  contract  the 
traction  company  agreed  to  let  the  bridge 
district  collect  and  use  It  in  payment  for  the 
right  of  way  privilege  granted  the  traction 
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company  by  tbe  bridge  district,  and  because 
the  bridge  district  agreed  to  acc^t  It  as  sodi. 

It  is  not  contended  by  the  amwUees,  and 
cotUd  not  be  saccessfully  contended  under  tbe 
Issues  herein  Joined,  that  the  traction  com- 
pany did  not  have  tiie  right  to  charge  those 
whom  it  transported  aver  the  bridge  on  Its 
cars  a  fare  of  1%  cents  where  tickets  were 
used,  or  a  cash  faro  of  5  cents  without  tick- 
ets, as  specified  In  its  schednle  of  fares. 
As  a  common  carrier,  It  could  not  be  com- 
pelled to  furnish  the  public  Its  fadUtles  of 
transportation  over  Its  line  across  the  bridge 
without  compensation.  The  only  authority 
under  the  law  authorized  to  determine 
whether  these  rates  are  just  and  reasonable 
has  approved  than.  See  section  6^  Act  of 
1019,  supra. 

There  Is  no  provision  In  the  orl^nal  act 
creating  the  bridge  district  nor  In  the  amend- 
atory act  authorizing  the  commissioners  of 
the  bridge  district  to  charge  the  general  pub- 
lic for  the  privilege  of  crossing  the  bridge. 
On  the  contrary,  the  power  conferred  npon 
the  bridge  district  Is  "to  constract  and  main- 
tain a  free  public  highway." 

[21  It  is  well  established  by  onr  ovm  de- 
cisions and  the  authorities  generally  that  the 
ril^t  to  exact  tolls  of  the  public  for  the  privi- 
lege <tf  crossing  a  public  bridge  must  be  con- 
ferred atatnte  or  it  does  not  exist  Al- 
thdmer  t.  Plum  Bayon  Levee  District,  79 
Ark.  234,  95  S.  W.  140;  Nakdimen  T.  Fort 
Smltb  &  Tan  Bnren  Bridge  District,  supra; 
and  otber  cases  cited  in  brief  for  appellees. 

[t]  Therefore,  if  tbe  appellees  are  correct 
In  the  assumption  that  by  the  terms  of  this 
contract  the  general  public  and  not  the  trao- 
tl«i  company  is  required  to  pay  the  bridge 
district  for  the  rl(|J»t  of  way  which  the  trac- 
tion company  has  over  the  bridge,  then  the 
contract  Is  ultra  virra  and  void.  But,  on  the 
other  hand,  the  original  and  amendatory  acts 
ccmfer  upon  the  bridge  district  the  authority 
to  grant  the  traction  company  a  right  of  way 
upon  terms  to  be  fully  set  forth  In  a  con- 
tract between  the  bridge  district  and  the 
traction  company.  Therefore,  It  tiie  contract 
requires  the  traction  company  to  pay  the 
money,  which  It  is  authorized  to  receive  trcm 
passengers,  to  the  bridge  ^strict  In  payment 
for  the  concession  or  right  of  way  granted  by 
It  to  tiie  traction  companyt  end  it  the  bridge 
district  agrees  to  collect  and  recdve  this 
money  aa  such  payment,  tben  the  contract  Is 
valid.  We  are  convinced  that  the  latter  Is 
the  only  correct  lnt«i)retatlon  of  the  con- 
tract in  tbe  light  of  the  decldon  of  this  court 
in  Nakdlnten  v.  Bridge  District,  supra,  and 
the  ammdatory  act  of  1913,  nipra. 

Tbe  decree  Is  therefore  reversed,  and  the 
comiOalnt  la  dismissed  for  want  of  equity. 

H0MPHBBYS,  J,  not  particU>atlng. 


SCHOOL  DISTRICT  OF  NEWPORT  v.  J.  R 
HOLDEN  LAND  A  LUMBER  CO. 
(No.  48.) 

(Supreme  Oonrt  of  Arkansas.  Jnne  13, 1921.) 

1.  Deeds  «B>ISS— RestHoHons  on  sstate 
•amed  not  to  ke  aosdltloss  sabsequsst. 

BestrietioDs  In  a  deed  on  the  estate  grant- 
ed are  prenuned  not  to  coostituta  a  conditicm 
subsequent,  whtdi  are  not  .favored  In  law  and 
which  must  dearly  be  shown  by  the  words  ot 
the  deed. 

2.  Last  lastnineBta  ^23(1)— Burtsn  Is  oa 
oraatore  te  shew  lost  dsad  wBtalaMl  oondltloa 
subseqaent. 

In  a  salt  to  qoiet  title  where  plaintiff  claim- 
ed by  a  lost  deed  from  defendaats,  tbe  burden 
was  on  defendants  to  show  that  the  deed,  which 
they  admitted  they  executed,  contained  a  con- 
dition subsequent  as  claimed  by  them. 

3.  Lost  Ins'trttments  «=s>23(3)— Evldesoe  heli 
not  to  ssstalB  ohancellor's  finding  that  lost 
deed  coatalned  condition  subsequent. 

Id  a  suit  to  quiet  title,  the  finding  of  the 
chancellor,  that  the  deed  from  defendants  to 
plaintiff  which  had  been  lost  contained  a  con- 
dition subsequent  requiring  the  maintenance  of 
a  school  for  white  children  on  the  premises  con- 
veyed, held  contrary  to  the  preponderance  of 
the  evidence,  consisting  of  or&l  testimony  and 
the  resolution  accepting  the  offer  to  make  the 
deed,  whldi  stated  the  condition  to  be  the  erec- 
tion of  a  school  building  on  tbe  premiees. 

Appeal  from  Jai&scm  Cfaancery  Oonrt; 
Lyman  F.  Beeder,  Chancellor. 

Suit  to  quiet  tiUe  by  tbe  School  Dlstciet  ot 
Newport  against  tbe  J.  B.  Hidden  Land  ft 
Lumber  Oiunpany,  From  a  dacree  vesting  the 
title  In  the  Sdiool  District  on  oondittoa  sub- 
sequwit  that  the  property  be  used  for  a 
aduwl  for  wUte  (Alldren,  tmth  parties  ap- 
peal. Bevarsed  and  remanded,  with  direc- 
tions to  ento:  a  decree  quieting  Qia  title  In 
tbe  district 

Boyce  A  Mack,  of  Newport,  for  appelant 
Onstave  Jones,  of  Newport,  for  appeUee. 

SMITH,  J.  Appellant  school  district 
brought  this  suit  to  quiet  Its  title  to  a  cer- 
tain block  in  the  city  of  Newport.  It  alleged 
it  was  In  possession  of  the  block,  and  was 
occupying  It  for  school  purposci ;  one  of  the 
public  school  buildings  being  locrted  thereon. 
It  was  alleged  that  a  deed  to  the  land  had 
been  executed,  and  thereafter  aii;>ellant  en- 
tered Into  tbe  possession  of  tbe  block  and 
built  an  expensive  and  valuable  school  build- 
ing thereon ;  that  Uils  deed  bad  never  be«i 
delivered  and  had  never  been  recorded. 

The  answer  admitted  the  execution  of  the 
deed  and  alleged  that  the  deed  had  been  de- 
livered. Tbe  answer  further  alleged  ttiat  tbe 
block  was  donated  to  the  appellant  school 
district,  and  that  the  deed  contained  a  con- 
dition subsequent  to  the  following  elEect: 


«d>Fot  other  euMs  see  same  toplo  and  KBT-NOHBBR  In  all  K^-Mvmb««<  Dlsarti  and  mdezoo 
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Upon  tbe  condition  tliat  said  district  erect  a  [ 
bride  school  building  and  maintain  ft  public  ■ 
sdtool  on  raid  premises,  to  be  equipped  and 
have  tbe  same  fadlltlea  and  the  same  length 
of  term  as  was  conducted  by  aald  district  in 
the  main  city  of  Newport,  and  that  said  block 
was  conreyed  wttb  the  oondltlQn  that  said 
premises  should  be  so  used,  and  ttiat  upon 
failure  to  buUd,  maintain,  and  construct  such 
school  tbe  land  should  rerert  to  the  grantor. 

There  Is  no  question  about  the  execution 
of  the  deed.  The  question  is  what  ita  terms 
and  conditlfHis  were,  and  there  is  IrreconcU- 
able  conflict  In  the  testimraiy  of  a  number  of 
witnesses.  These  witnesses  testified  about  a 
transaction  then  about  14  years  old,  and 
much  of  this  conflict  can  be  ascribed  to  In- 
firmities of  memory. 

On  behalf  of  appellant  district,  the  follow- 
ing persons  testified:  S.  B.  Phillips,  Tom  3. 
Oregg,  T.  P.  Umsted,  H.  O,  Walker,  B.  I* 
Boyce,  P.  H.  Van  Dyke,  A.  I*  Besl^  J.  T. 
Paridi,  B.  F.  Dmmmond,  W.  T.  Parish,  and 
Charles  Myw.  The  witnesses  on  behalf  of 
appellee  were:  W.  D.  IfcLain,  GostaTe 
Jones,  and  J.  B.  Hidden. 

Tbe  land  in  question  was  owned  by  McLaln 
and  Hold«L  It  was  a  part  of  an  addltitm 
to  the  town  of  Newport  whltA  had  Just  been 
Idatted  as  an  addition,  and  it  Is  quite  ob- 
vious that  thC7  were  anxious  to  have  a 
sdioothouse  built  In  tAls  additifm.  They  ex- 
ecuted a  deed  for  the  land  on  Ainrll  26,  1906, 
to  the  McLatn  ft  Htdden  Land  ft  Lumber 
Gtnnpany,  a  corporation,  whose  stock  was 
owned  almost  entirely  by  ttaems^Tes.  The 
name  of  this  corporatiiMi  was  later  changed 
to  X  B,  Holdm  Lend  ft  lannber  CSooipany. 
Shortly  after  the  execution  of  this  deed  to 
the  eorpmiatlrai  by  Holden  and  McLain,  the 
corporation  executed  the  deed  in  question  to 
the  school  disbict  The  deed  was  executed 
on  behalf  of  tte  corporation  by  Holden  as 
president  and  McLain  as  secretary. 

The  minutes  of  tbe  meeting  of  the  school 
board  held  m  January  27,  1806»  were  read 
In  ertd^ice.  At  this  meeting  Uie  following 
resolution  was  adopted; 

"Whereas,  stUd  W.  D.  McUdn  and  J.  B. 
Holden  propoaft  to  donate  to  the  Newport  spe- 
cial school  district  of  Newport,  Ai^ansas,  said 
block'  designated  No.  eighteen,  prorided  said 
district  coDBtmct  and  anpplr  a  adiool  building 
thereon,  therefore,  be  it  resoWsd  that  said  of- 
fer of  W.  D.  McLain  and  J.  R.  Holden  be  and 
tbe  same  is  hereby  accepted  upon  the  condi- 
tions of  said  offer.  Resolved  further  that  the 
buUding  committee  of  tbe  board  of  directors  of 
said  spedal  school  district  be  end  It  is  her&by 
designated  to  provide  for  and  construct  and 
supply  a  school  building  upon  said  black  des- 
ignated eighteen  on  said  qnarter  section. 

"On  roll  can,  voted.  J.  H.  Jonea,  *Xes,*  C. 
Weft,  Tea,'  B.  P.  Dranunond,  'Yes/  Charles 
Alyer,  Tea,'  W.  B.  Thompson,  'Xes,'  and  Qns- 
tave  Jonea  'Yes.'  Carried." 

Hie  roll  call  shows  that  all  of  the  directors 
preaut  voted  for  the  zesolutlcm,  and  Includ- 


ed  In  Ods  number  wis  Kr.  Gustare  Jonsa. 
The  minutes  of  the  school  board  further  re- 
el te  tibat  McUiln  was  presmt  at  this  wsethw 
and  presented  a  petition  enlarging  the  bound- 
aries of  the  school  district. 

alius  It  appears  that  two  of  tlw  three  wit- 
nesses for  appellee  were  present  what  the 
rea(Autl<m  was  adi^ted.  At  a  later  meeting 
of  Uie  board  held  on  Vebroary  24th,  McLain 
was  CTiployed  to  aselst  In  tlia  eonstroction 
of  the  vAovA  building. 

According  to  tbe  testimony  of  McLain, 
Holden,  and  Jones,  tbe  deed  contained  the 
condition  subsequent  that  the  property  should 
revert  to  the  grantors  if  tbe  grantee  ceased 
to  maintain  a  white  scbooi  on  the  blodc  ooor 
veyed. 

It  is  quite  dear  tiiat  the  gentlemen  who 
so  testified  have  that  recollection  of  the 
transaction,  and  Mr.  Jones  testified  that  be 
was  the  only  lawyer  on  the  school  board  and 
that  he  was  for  that  reason  requested  to  write 
the  deed,  and  that  he  wrote  It,  and  tbat  It 
recited  an  agreement  on  the  part  of  Uie  dis- 
trict to  put  up  a  schoolhouse  and  maintain  a 
school  there  for  white  people  for  an  equal 
Ittigth  of  time  and  wttb  equal  facllitlee  with 
reference  to  teadiers  and  equipment  as  tbe 
Walnut  Street  achool— this  latter  bdng  the 
principal  school  In  Newport— and  that  the 
deed  recited  that  the  lot  was  to  be  used  for 
school  purposes  only,  and  when  It  ceased  so 
to  be  used  was  to  revert  to  the  grantors. 

It  was  the  purpose  of  the  district  to  con- 
duct a  white  school  on  the  land  conveyed,  and 
that  purpose  has  slnee  been  followed.  But 
it  Is  a  different  matter  to  say  that  the  deed 
incorporated  a  redtal  of  ttiat  purpose  as  a 
condition  subsequent. 

The  only  writing  on  t3ie  mibject  offered  in 
evidence  is  the  reeolutI<Ht  of  tbe  board  set 
out  abov&  This  resolution  was  prepared  and 
adopted  at  a  meeting  attaided  by  both 
McLain  and  Jones.  It  purports  to  set  oat 
the  condition  on  which  the  donation  was  to 
be  mada  The  donation  had  not  then  been 
made.  It  had  been  proposed,  and  one  of  tbe 
men  wbo  proposed  it  was  present  when  the 
board  determined  whether  the  donation  would 
be  accepted.  The  resolution  of  acceptanc.; 
recited  tbe  condlti<Hi  upon  which  the  dona- 
tion was  proposed,  and  tbat  recital  is  that 
the  district  should  construct  and  supply  a 
sdjool  building  thereon.  This  condition  was 
met,  and  whatever  may  have  been  the  Idea 
of  any  of  the  participating  parties  as  to  the 
subsequent  use  tbe  district  would  make  of  the 
land,  we  think  tbe  testimony  does  not  show 
tbat  there  was  written  into  the  deed  any  con- 
dition not  contained  in  the  resolution  of  ac- 
ceptance. 

Tbe  deed  was  not  produced,  and  the  testi- 
mony la  conflicting  as  to  Its  loss.  A  strong 
affirmative  showing  on  the  part  of  the  dis- 
trict was  made  that  the  deed  was  never  de- 
livered. It  is  also  InslBted  on  behalf  of  tbe 
district  that  the  deed  was  shown  to  have  been 


Digitized  by 


Google 


la  tbe  hands  •£  IktLabk  after  tbe  controwv 
arose  otw  Its  raellals.  It  is  fair  to  Melaln 
to  say,  faovrerer,  tbat,  wblle  he  made  state- 
menta  about  the  deed,  leaving  the  imiHvsslcai 
that  he  knew  where  the  deed  was,  he  fuiv 
niahed  the  ezjHanatlon  that  his  statement  had 
been  made  under  a  misapprehension  of  the 
facts;  It  being  his  Imiiresslon  that  the  deed 
had  been  fonnd  by  the  secretary  of  the  scho(d 
board  among  the  papers  belonglug  to  the  dis- 
trict, wben  it  had  not  been  so  found.  There 
was  also  testimony  to  title  effect  that  Hcddeo, 
one  of  the  parties  who  executed  the  deed,  bad 
made  admissions  in  regard  to  Its  provisions 
whid}  were  tat  cmflict  with  his  contentttm 
and  testimony  at  the  trial. 

[1]  If  the  deed  itself  was  before  us  for  con- 
struction, thwe  would  be  a  presumpUon  that 
the  restrictlttis  of  the  estate  granted  did  not 
constitute  a  cmditimi  subsequent.  In  the 
case  of  Bain  v.  Parker,  77  Ark.  m  90  8.  W. 
KXa,  the  court  said: 

"Conditions  siibseqiient  tbat  defeat  the  es- 
tate conveyed  by  the  deed  ate  oot  favored  in 
law.  The  words  of  the  deed  must  dearl;  show 
a  condition  subBequent  or  the  courts  will  take 
it  tbat  none  was  intended ;  and  when  tbe 
terms  of  the  grant  will  admit  of  any  other  rea- 
•onalile  interpretation,  they  will  not  be  held 
to  create  an  estate  on  eondilion.  Now,  if  we 
treat  the  deed  as  contaioing  the  words  refer- 
red to,  there  are  atill  no  words  of  condition  in 
the  deed,  and  no  words  indicating  that  tbe  es- 
tate should  be  forfeited  if  tbe  road  was  not 
completed  at  tbe  date  named.  These  words 
then  Import  nothing  more  than  a  covenant 
which,  upon  the  aecepteDce  of  the  deed  by  the 
~  grantee,  became  binding  upon  him,  and  for 
the  breach  of  wUdh  the  grantor  mi^  recover 
damages  soGfercd  tiierehr*  but  the  deed  remahis 
Talid"— citing  esses. 

[I]  So,  here,  we  think  it  fair  to  say  that 
the  execution  of  the  deed  b^g  admitted,  the 
burden  Is  upon  the  grantors  to  show  that  It 
contained  a  condition  subsequent. 

In  addition  to  the  testimony  set  out  above, 
the  district  makes  the  most  unequivocal  show- 
ing that  the  deed  was  not  to  contain  a  con- 
dition subsequent  and  that  the  terms  of  the 
.donation  were  met  when  the  schoolhonse 
was  buUt 

The  gentlemen  named  as  having  testified  on 
behalf  of  the  district  were  the  directors 
thereof,  either  at  the  time  of  the  donation 
or  succeeded  others  in  office,  and-  all  gave 
testimony  tending  strongly  to  support  t&e 
district's  contoition. 

Afyer,  who  voted  for  the  resolution  accept- 
ing the  donation,  testified  that  no  conditions 
were  discussed  other  than  that  the  land  was 
dcoated  to  the  sdiool  district  to  be  used  for 
school  purposes  and  to  erect  a  schoolhouse  on. 
The  minutes  of  the  school  board  show  tbat 
this  witness  was  trnqsually  attaitlve  to  his 
duties  and  Qiat  he  rarely  missed  a  meeting 
of  the  board.  He  testified  tiiat  no  deed  was 
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ever  deUTered  to  the  board.  Mr.  Drumn/ond, 
who  also  voted  tor  the  donation  resolution 
at  the  meeting  of  the  sdtiool  board,  testified 
Out  the  only  condition  he  remembers  any- 
thing about  was  that  the  land  was  to  be  do- 
nated to  the  school  district  and  the  board 
was  to  erect  a  building  on  it 

The  court  entered  a  decree  divesting  the 
title  out  of  the  corporation  and  vesting  it 
In  the  stihool  district  "so  long,  and  only  so 
long,  as  the  same  is  used  tot  scSiool  purposes, 
and  for  white  dtiUdren  only."  It  was  also 
ordered  that  each  party  pay  half  of  the  costs, 
and  both  parties  have  appealed. 

[f]  Without  setting  out  In  further  detail 
the  testimony  of  the  various  wltnessea^  we 
announce  our  conclusion  to  be  that  the  find- 
ing of  the  chancellor  is  contrary  to  the  pre- 
p<mderance  of  the  evidence,  end  that  the  only 
Mmdition  of  the  dmatlon  was  tbat  the  sdiool 
district  should  omstruct  and  supply  a  sdbool- 
house,  and  that  if  this  was  a  condition,  in- 
stead of  a  co^mant,  it  was  a  cmdltion  preced- 
ent, which  was  performed  when  the  district 
erected  the  schoolhonse,  and  that  the  title 
to  the  land  immediately  vested  in  the  district 
upon  the  haK)ening  of  tbat  event 

The  decree  of  the  court  below  is  therefore 
reversed,  and  the  cause  will  be  remanded, 
with  directions  to  enter  a  decree  quieting  the 
title  of  the  school  district  la  acctnrdance  vrltb 
this  opinion. 


FORRESTER  et  aJ.  v.  LOCKE  at  al. 
(No.  50.) 

(Snpreme  Govrt  of  Arkansas.  Jane  18, 1931.) 

1.  Sales  «33288(5)-i^Aoaon  for  breach  ef  war^ 
raaty  of  quality  BMlatalnahle  aftsr  aoeept- 
anea  of  part  whsa  thers  was  m  oppsrtaslty 
for  laspaeUoa. 

Where  cotton  sold  with  a  warranty  of -qual- 
ity was  shipped  to  the  bnyer  under  a  bill  of 
lading  attached  to  the  draft  for  pun^ase  price, 
and  tbe  btver  therefore  had  no  opportuni^  to 
inspect  the  cotton  until  after  payment  of  the 
freight  and  contract  price,  the  acceptance  of  a 
oart  of  the  cotton  did  net  bar  an  action  for 
brMch  of  warranty  as  to  the  balance  of  the 
cotton, 

2.  Corporattons  ^B74— Evfdenoe  to  make 
a  qussUSfl  for  Jury  as  to  foreign  oorpora- 
tltn  doing  baslsess  withoat  fliino  articles  of 
IneerporatlSB. 

In  an  action  on  a  contract  for  the  sale  of 
cotton,  evidence  held  to  make  a  question  for 
the  jury  as  to  whether  S.  B.  L.  &  Co.,  to  whom 
tbe  cotton  was  sold,  was  a  foreign  corporation 
doing  business  in  the  state,  without  filing  its  ar- 
tides  of  incorporation  as  required  by  Acts 
1907,  No.  813,  or  whether  the  members  of  the 
corporation  were  doing  business  in  Arkansas 
as  partners. 
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3.  Commeroe  ^=94^PurohMfl  of  ootton  by 
foreign  corporation  for  shtpmeat  to  Itself 
within  the  state  not  Interstate  trtmsactlon. 

Where  an  Oklahoma  corporatioD  maintained 
a  branch  office  at  Ft  8mith,  Ark.,  a  purchase 
of  cotton  within  the  state  for  shipment  to  it 
at  Ft.  Smith,  the  drafts  for  the  purchase  price 
being  paid  throagh  Ft  Bmitb  banke,  and  then 
sent  to  the  borne  office  in  OUaboma  for  final 
payment,  was  not  an  interstate  transaction  as 
respected  the  necessity  for  filing  the  corpora- 
tion's artides  of  incorporation. 

4.  Appeal  ani  error  «s>f72(l)— PtalRtlff  boHtf 
by  allegatioia  and  avMeoee  ahowlog  they  war* 
4olBg  busineu  withli  the  state. 

Where  plaintiflCa  enlng  as  partners  alleged 
that  the  partnership  was  doing  baainesa  in  the 
state,  and  no  issae  was  made  In  the  trial  court 
as  to  the  particular  transaction  being  an  inter- 
state one,  and  there  was  no  eridence  changing 
the  nature  of  the  allegations  in  the  complaint, 
plaintiffs  were  bound  by  the  allegations  of  the 
complaint  and  the  evidence  in  their  support. 

5.  Corporatlone  «=>667 1/2— Action  on  oontraot 
of  a  foreign  corporation  cannot  be  maintained 
by  members  of  partnership  of  same  name. 

If  a  purchase  of  cotton  waa  made  by  a  for- 
eign corporation  not  authorized  to  do  business 
in  the  state,  a  suit  for  breach  of  warranty  can- 
not be  brought  by  the  indivldnals  composing  a 
partnerflblp  of  the  same  name  withoat  making 
the  corporation  a  party,  whether  tbe  transac- 
tion was  an  interrtate  one  or  not 

6.  Evidem  «B33I7(2)— Tutlnony  that  third 
partoi  said  eonpuy  was  a  partnanhlp  held 
bearsay. 

Tbe  testimony  of  the  manager  (rf  a  com- 
pany's branch  office  that  tbe  vice  president  and 
secretary  told  bdm  the  company  was  a  part- 
ners hip  at  the  time  the  contract  in  question  was 
entered  into  was  hearsay  and  inadmissible. 

7.  Evidence  ^318(6)  —  Testimony  based  on 
book  entries,  showing  aooonnt  botwaoR  party 
and  third  person,  not  admissible  whop  wit- 
ness did  not  keep  books. 

In  an  action  by  a  buyer  of  cotton  for 
tweach  of  warranty  of  Quality,  testimony  as  to 
the  sale  by  the  buyer  of  tbe  defective  cotton 
and  the  expenses  incurred  in  such  sale,  based 
on  the  buyer's  books  which  were  not  kept  by 
the  witness  and  related  to  the  account  between 
the  buyer  and  the  persons  to  whom  the  cot- 
ton was  sold  by  it,  and  not  to  transacttona 
between  plaintiffa  and  defendant,  waa  inadmis- 
sible. 

8.  Cnstems  aad  oaagas  «=»I4— Cnstem  of  sell- 
er In  selling  eottoa  Inadmissible  wbea  th^re 
was  a  contract. 

On  the  issue  whether  tbe  parties  to  a  aale 

of  cotton  agreed  that  it  should  contain  no  "bol- 
lies"  or  "dogs,"  the  seller's  testamony  as  to 
his  custom  to  sell  his  cotton  in  lots  "hog  round" 
wsa  properly  excluded,  where  it  wss  admitted 
by  both  parties  that  there  was  a  contract,  as 
the  contract,  and  not  the  custom,  must  control. 

9.  Sales  ®=9442(3)— Measure  of  damages  for 
breach  of  warranty  of  quality  stated. 

The  measure  of  damages  for  breadi  of  a 
seller's  warranty  of  the  quality  of  cotton  was 


the  difference  t»etween  Its  market  vmlne  at  the 
time  it  was  discovered  that  tbe  cotton  was  of 
inferior  quality  and  the  contract  price,  and 
not  the  difference  between  the  contract  price 
and  tbe  amount  for  which  the  inferior  cotton 
was  sold  several  months  after  its  receipt  by  the 
buyer. 

Appeal  from  drcuit  Court,  Sebastian  Coun- 
ty; John  Brizzolara,  Judge. 

Action  by  S.  B.  Locke  and  others  against 
Chas.  F.  Forrester  and  others.  From  a  Jud^ 
ment  tor  platntiflb,  detendanta  Appeal  Be- 
vwsed  and  lemanded. 

Jaa.  B.  McDtmonsh,  of  VL  Smltli,  ISor  ap> 
pellanta 

HIU  &  Fitzhnch,  of  Ft  Smith,  for  aweUeea. 

HUMPHREYS,  J.  TMb  la  a  suit  by  ap- 
pellees  against  appellants,  in  the  drcnlt  court 
of  Sebastian  county,  Ft  Smith  district,  for 
damages  on  an  alleged  Implied  warranty  as 
to  tbe  quality  of  44  bales  of  cotton,  induded 
In  a  purchase  and  sale  of  188  bales  of  cot- 
ton. It  was  alleged,  in  substance,  that  ap- 
pellees, an  Oklahoma  partnership,  maintained 
an  office  in  Ft.  Smith,  Ark.,  tor  the  transac- 
tion of  a  general  cotton  business  in  Arkansas, 
and,  during  the  cotton  season  of  1919  par- 
chased  188  bales  of  merchantable  cotton,  ac- 
cording to  custom,  for  delivery  at  Ft  Smith, 
at  nn  agreed  price  of  36  cents  per  pound ; 
that  there  were  44  bales  of  unmerchantable 
or  "boUie"  cotton  Included  In  the  shipments, 
which  occasioned  a  total  losa  of  94,88340.  to 
appellees. 

App^antB  interposed  two  'dtfensea;  the 
flrst  being  that  appellees  were  not  a  partner* 
ship,  but  a  foreign  corporation  engaged  In 
the  business  of  buying  and  selling  cotton  In 
the  state  of  Arkansas,  in  vitiation  of  Act 
Na  313  of  the  Acts  of  1907  of  said  state,  and 
the  second  b^g  that  the  cotton  was  sold 
and  purchased  without  regard  to  grade,  at 
an  average  price  of  36  cents  for  tbe  entire 
lot,  including  the  "bollle"  cotton. 

The  cause  was  submitted  upon  the  idead- 
inga.  exhibits  thereto,  the  evidence,  and  In- 
structions of  the  court,  which  resulted  in  a 
verdict  and  Judgment  against  appellants  In 
the  sum  of  $3,846.53,  from  which  an  appeal 
has  been  duly  prosecuted  to  this  court. 

The  facts  revealed  by  the  record.  In  so 
far  as  necessary  to  determine  the  vital  qnee- 
tlcms  00  this  appeal,  are.  In  substance^  as 
follows:  S.  B.  Locke  &  Co.,  an  CN£iah<»na  cor- 
poration composed  of  S.  B.  Lodce,  J.  M. 
Locke,  and  J.  C.  Fahnestock,  was  organized 
on  May  29,  1913,  for  the  purpose  of  induct- 
ing a  general  cotton  business,  with  Its  main 
oSlce  at  Muskogee,  Okl.,  and  a  branch  office 
at  Ft  Smith.  W.  R.  ImAb,  an  uncle  of  J. 
M.  Locke,  was  manager  for  the  organiza- 
tion, and  H.  B.  Hunt,  bookkeeper  of  the 
brandi  office  at  Ft.  Smith,  after  lUT,  and 
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have  been  retained  In  those  positions  and 
paid  tor  thetr  services  from  the  Muskogee 
<^ce  with  checks  of  S.  B.  Locke  &  Co.  Nei- 
ther W.  TL  Ix>cke  nor  H.  B.  Hunt  filed  the 
articles  of  Incorporation  In  the  office  of  the 
Secretary  of  the  State,  as  required  by  law 
before  commencln;  business,  or  during  the 
time  the  corporation  contlnned  business  In 
Arkansas.  J.  M.  Locke,  the  vice  president 
and  secretary  of  the  corporation,  also  tes- 
tified that  be  did  not  file  the  articles  of  said 
Incorporation  In  this  state.  W.  R.  Locke  tes- 
tified that  S.  B.  Lo(^e  was  president,  J.  M. 
Lodte,  vice  preddent  and  treasurer,  and  W. 
P.  Cowen,  secretary  of  the  corporation. 
When  first  asked  whether  S.  B.  Locke  ft  Co. 
was  a  corporation  or  partn^hlp,  he  stated 
that  It  was  a  partnership  for  about  two  years 
before  he  bongbt  the  cotton  In  questlmi  from 
appellants.  He  was  Qien  shown  the  articles 
of  incorporation,  and  stated  that  It  was  a 
corporation  In  Oklahoma,  but  a  partnership 
In  Arkansas.  Being  Interrogated  further  up- 
on this  point,  be  made  the  following  answers: 

"Q.  Then  yon  do  not  know  whether  yon  were 
dealing  as  a  corporation  or  a  partnership?  A. 
I  know  what  I  hare  done. 

"Q.  That  is  all  yoo  know  about  it?  A.  That 
ia  all. 

"Q.  Then  yon  did  not  know  of  your  own 
knowledge  whether  yon  were  dealing  as  a  part- 
nership or  aa  a  corporation?  A.  No,  sir;  I  did 
not  know.  I  jnst  knew  I  was  bnylng  cotton." 

Later,  and  on  cross-examination,  over  the 
objection  and  exception  at  appellants,  W.  R. 
Locke  stated  that  J.  M.  Locke  told  him  8. 
B.  Locke  &  Co.  became  a  partnership  about 
two  years  before  the  cotton  In  (question  was 
bought. 

J.  ,M.  Locke  testified  that,  on  October  10. 
1918,  the  corporation  became  dormant,  and 
the  business  was  conducted  by  S.  B.  Locke 
A  Co.  as  a  partnerstilp,  being  composed  of  S. 
B.  Locke,  J.  M.  LodE^  and  W.  P.  Cowen.  He 
produced  an  authenticated  certificate  of  the 
partnership,  appearing  on  the  register  of  the 
district  clerk  In  Muskogee,  which  is  aa  fol- 
lows: 

"This  is  to  certify  tliat  the  partDership  of  & 
B.  Locke  ft  Co.  doing  business  in  the  city  of 
Uoakogee,  Muskogee  county,  Okl.,  is  composed 
of  S.  B.  Locke,  J.  M.  Xxicke,  and  W.  P.  Cowen. 
and  that  each  of  said  partner's  post  office  and 
residence  Is  Muskogee.  Muskogee  county,  Olda- 
boma. 

"Dated  this  10th  day  of  September,  1919. 

-S.  B.  Locke  ft  Co. 
"By   S.  B.  Locke, 
-J.  M.  Locke, 
"W.  P.  Cowen." 

The  certificate  was  filed  with  the  register 
October  16,  1919.  He  further  testified  that 
the  cotton  bnainesa  in  the  branch  office  at 
Ft  Smith  was  condncted  by  the  partnership 
of  8.  B.  Locke  ft  Co.,  and  that  the  mcai- 
ey  Inveeted  was  the  mone^  of  said  partner- 


ship, and  that  the  drafts  drawn  for  the  cot- 
ton In  question  were  paid  by  the  partnership, 
and  denied  that  any  of  the  business  conduct- 
ed since  the  10th  day  of  October.  1918.  in 
Arkansas,  was  conducted  by  the  corporation 
of  S.  B.  Locke  ft  Co.  Letter  heads  and  other 
exhibits  introduced  each  carried  the  name  of 
S.  B.  Locke  ft  Co.,  and  also  the  Individual 
names  of  8.  B.  Locke.  J.  M.  Lodc^  and  W. 
P.  Cowen. 

The  contract  for  the  sale  and  purchase 
of  the  cotton  In  question  was  made  on  De- 
cember 13,  1»19,  between  W.  R.  Locke,  rep- 
resenting S.  B.  Locke  ft  Co.  and  Cbarlea  10. 
Forrester,  representing  himself  and  the  oth- 
er appellants.   The  contract  was  oral. 

W.  R.  Locke  testified  that,  as  the  repre- 
sentative of  S.  B.  Locke  &  Co.,  be  purchased 
from  Charles  E.  Forrester,  representing  him- 
self and  others,  188  bales  of  merchantable 
cotton,  situated  at  Waldron,  Ark.,  to  be  ship- 
ped and  delivered  to  his  company  at  Ft 
Smith.  Ark. ;  that  it  was  agreed  the  cotton 
should  contain  no  "bolUes"  or  "dogs" ;  "hol- 
lies" being  descriptive  ot  cotton  taken  by 
machinery  from  the  bolls  before  they  opened, 
and  "dogs"  descriptive  of  cotton  which  bad 
fallen  on  the  ground  and  been  damaged  In 
the  field. 

Charles  E.  Forrester  testified  that,  repre- 
senting himself  and  others,  he  sold  to  W.  R 
Lodte,  as  the  representative  of  S.  B.  Locke 
ft  Co,  the  entire  lot  of  188  bales  of  cotton, 
"bog  round,"  delivery  f .  a  b^  Woldron  oftor 

It  had  been  Inspected  by   Heard,  the 

T^resentatlve  of  S.  B.  Locke  ft  Co. 

The  cotton  was  billed  out  In  several  ship- 
ments, and  the  bills  of  lading,  bearing  the 
word  "bog,"  were  attached  to  drafts  and 
mailed  to  S.  B.  Locke  ft  Ca  at  Ft  Smith, 
Ark.  Tb»  drafts  were  an^roved  in  the  Ft. 
Smltb  office^  and  paid  through  the  Ft  Smith 
banks,  and  fbea  sent  through  ttie  Muskc^iee 
banks  to  8.  B.  Locke  ft  Ca  at  Muskogee, 
who  made  final  payment  The  ^tlre  188 
bales  arrived  in  Ft  Smith  at  the  some  time, 
early  In  January,  192a  The  freight  was 
paid,  and,  according  to  the  evidence  of  aiH 
pellees,  upon  examination  it  was  discovered 
that  there  were  44  bales  of  "bollies"  con- 
tained in  the  shipments.  Appellees  disposed 
of  144  bales  ot  the  shipment,  and,  in  the  lat- 
ter part  of  January  offered  to  return  the 
44  bales  of  "bolUes"  to  Charles  E.  Forrester, 
upon  repayment  of  the  purchase  price  of  36 
cents  per  pound.  Forrester  refused  to  ac> 
cept  the  "bollies"  and  return  the  purchase 
price.  Appellees  disposed  of  the  "bollies"  In 
June  at  16  cents  a  pound,  deducted  all  ex- 
penses for  handling  same  from  the  amount 
and  Instituted  this  suit  against  appellants 
for  the  differ^ce  between  the  net  amount  re- 
ceived for  the  "bollies"  and  the  contract 
price  of  36  cents  per  pound  paid  for  it. 

In  the  course  of  trial,  iwpeUants  offered  to 
prove  ttiat  during  the  cotbn  teascm  at  iSUS, 
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CSiarles  B.  FDir^rter'B  cnstom  was  to  Bdl  bis 
cottxMi  tn  lots,  "hog  round,"  and  the  otmrt, 
over  tlie  objection  of  appellants,  refused  to 
admit  evidenee  of  that  character. 

J.  M.  Locke  was  permitted  to  testis  in  re- 
lation to  the  damages,  over  the  objection  and 
exertion  of  ai^tellants,  to  the  sale  of  ttie 
"bollleB"  hj  his  ofilice  in  bis  absoioev  ud  to 
the-  items  of  expense  attadted  to  the  han- 
dling of  sam^  from  a  statemoit  made  by  him 
fHHb  the  bo<As  of  S.  B.  hodke  &  Ca.  in  the 
Maskogee  office,  without  showing  that  the 
books  were  properly  k«pt  or  tbat  the  books 
we»  kept  by  him. 

m  Appellants'  first  contoitlon  is  that  ap- 
pellees cann<^  recover  because  the  nndispnt- 
ed  evidence  shows  that,  after  the  cotton  was 
«camlned  In  Ft  Smith  and  the  discovery 
made  that  the  shipments  contained  44  bales 
of  "boIUea,"  It  accepted  144  bales  of  the  cot 
ton,  which,  on  account  of  the  indivlslbUity 
of  the  nmtraet,  cmstltnted  an  acc^>tance  of 
the  entire  lot  of  cotton.  We  cannot  agree 
with  the  learned  counsel  for  ai^lants  in 
this  contention,  because,  nuder  appdlees*  vei^ 
Bton  €t  the  contract,  payment  ot  freight  and 
the  contract  price  of  tbe  cotton  was  to  be 
made  before  an  on)ortanity  was  given  to  in- 
spect it  AftOT  payii^  the  ^ight  and  the 
purchase  price  of  the  cotton  and  receiving 
same,  the  only  remedy  available  to  ai^llees 
was  to  sue  for  damage  on  account  of  the  in- 
fa'l<nrity  of  any  or  all  the  cotton  upon  the 
implied  warranty  that  it  all  ^onld  be  mer- 
chantable, and  under  appellees'  version  of 
the  contract  no  opportunity  was  given  tbrna 
to  inspect  and  elect  before  rec^ving  same. 

[2]  Appellants'  next  contention  is  that  the 
conrt  erred  in  refusing  to  submit  the  ques- 
tion of  whether  S.  B.  Locke  &  Co.  was  a  for^ 
elgn  corporation  at  the  time  the  cmtract  was 
entered  into  for  the  purchase  of  the  cotton 
with  appellants,  without  first  having  filed  its 
artldes  of  Incorporation  in  the  office  of  the 
Secretary  of  State,  in  the  manner  required 
by  Act  No.  31S  of  the  Acts  of  1007  of  the 
General  Assembly  of  tbe  state  of  Arkansas. 
Appellants  requested  tbe  court  In  two  Instruc- 
tlcKis,  Nos.  2  and  3,  to  submit  this  question  to 
the  Jury,  Awjellee  specifically  objected  to 
the  instructions  on  the  ground  that  the  un- 
disputed testimony  showed  that  appellees 
were  not  a  COTporation,  but  were  a  partner- 
-shlp  at  the  time  they  entered  Into  the  con- 
tract in  question.  The  court  refused  to  give 
either  of  these  Instmctions,  and,  In  effect, 
by  so  refusing,  tooli  that  Issue  of  fact  from 
the  jury.  The  evidence  of  aroellants  tended 
to  show  that,  after  the  organization  of  the 
corporation  in  Oklahoma,  It  opened  an  <^ce 
in  FL  Smith,  and  transacted  a  general  cot- 
ton business  for  a  number  of  years  in  viola- 
tion of  tbe  Arkansas  laws ;  that  up  to  and  in- 
cluding tbe  time  the  contract  In  question  was 
made  there  had  been  no  change  In  tbe  man- 
agement of  the  buslnew;  that  the  manager 
and  bookke^iCT  were  paid  in  the  same  man- 


ner ilnr  tiheir  servloes  dnrbis  Cbe  enUie  time 
with  ctaette  Issued  In  th6  Oklahoma  irfBce 
by  S.  B.  Locke  &  Ooi  The  managHT,  W.  B. 
Locke,  lint  testifled  that  S.  R  Loc&e  ft  Go. 
were  a  partnership,  and  afterwards  that  it 
was  a  corporatl<m  In  Oklahoma  and  a  part- 
nership In  Arkansas.  lAter  1m  testifled  that 
be  did  not  know  whetbsr  it  was  doing  bosl- 
ness  In  Ariransas  as  a  cmiioratlML  or  as  a 
partnership.  No  change  was  made  after  the 
organisation  of  the  ooiponitim  la  OklaboBu 
in  tbe  tettor  beads.  Tbey  did  not  Indicate 
whether  8.  B.  Loefce  A  Ca  was  a  cuporatlon 
or  a  partnentblp.  Tb»  offices  were  maintain- 
ed throoghont  In  tbe  same  ^ca.  -  J.  BL  Locke 
testifled  that'  the  corporation  became  dormant 
and  was  supplanted  by  a  partnership  on  Q» 
lOtb  day  of  October,  19ia  The  certlflcate 
evldoiclng  the  partnership  was  dated 
tember  10, 1910,  sworn  to  September  16, 1919. 
and  filed  in  the  office  of  the  district  dak  on 
October  16,  1919.  Tbe  certlflcate  on  Its  fftce 
showed  that  S.  B.  Locke  &  Co.  were  doing 
business  as  a  partnership  In  the  dty  of  Hns- 
kogee.  There  is  notblug  in  Uie  face  of  It  to 
indicate  that  the  partoershtp  assumed  con- 
trol of  the  corporation's  business  outside  of 
that  city.  In  fact,  the  only  evldoice  in  tbe 
record  to  tbe  effect  that  S.  6.  Locke  &  Co.  at 
FL  Smith  was  coodactlng  Ita  business  as 
a  partnership  was  that  of  JT.  M.  Locke,  who 
is  an  appdlee  and  a  plalntUF  in  this  action, 
and  he  did  not  make  any  explanation  why 
the  corporation  became  dormant,  and,  vrltb- 
out  dissolution,  permitted  its  activities  to  be 
prosecuted  by  a  parto^hlp  composed  of 
practically  the  same  parties  composing  the 
corporation.  In  addition,  it  appeared  that 
the  Lockes  who  composed  the  corporatlcm 
were  related.  W.  R.  Lod:e  was  an  uncle  of 
J.  M.  Locke,  and  S.  B.  Locke,  the  tetter's 
son.  It  is  true  that  J.  M.  XjoAb  swore  posi- 
tively that  the  business  at  Ft.  Smith  was  a 
partnership  business  at  the  time  the  con- 
tract was  made ;  but,  not  only  was  he  an  in- 
terested party,  but  his  evidence  is  in  ^ect 
disputed  by  tbat  of  W.  R.  Locke,  as  well  as 
other  facts  and  circumstances  heretofwe 
referred  to.  In  this  state  of  the  record,  it 
cannot  be  said  that  the  undisputed  evidence 
showed  that  8.  B.  Lo<±e  &  Co.  was  a  part- 
nership at  the  time  it  purchased  the  cotton 
In  question.  Sktllcrn  t.  Baker,  82  Ark.  8^ 
100  S.  W.  7B4,  118  Am.  St  Rep.  52,  12  Ann. 
Gas.  243 ;  Brlggs  v.  Collins,  IIJ  Ark.  190, 
167  S.  W.  1U4,  U  R.  A.  1915A,  686;  Poinsett 
Lbr.  A  Mfg.  Co.  T.  Trailer,  U8  Ark.  128, 
175  S.  W.  522 ;  Yazoo  A  Miss.  V.  Rd.  Co.  v. 
Altman,  124  Ark.  490.  187  S.  W.  666;  Fuiat 
&  Thomas  v.  Dewberry,  136  Ark.  135,  206 
S.  W.  129. 

[3-6]  Appellees  insist,  however,  that,  even 
though  appellee  was  a  foreign  corporatim 
when  it  entered  Into  the  contract  in  qnes- 
tloQ,  It  pertained  to  an  interstate  transaction. 
If  this  contention  bne  correct,  thai  any  foreign 
corporation  may  open  on  office  in  UUs  states 
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purchase  Its  goods  oat  of  the  state  for  8hli>- 
ment  Into  tbe  state,  and  bqU  its  commodities 
fOT  shipments  to  [mints  ont  of  the  state,  and 
in  that  way  evade  the  statutes  of  the  state, 
requirlnK  foreign  con>oratl0Ds  doing  business 
In  this  state  to  file  their  articles  of  liicin> 
poratlon  with  the  Secretary  of  State.  We 
cannot  subscribe  to  that  doctrine.  Again,  It 
Is  allied  In  the  complaint  in  tills  case  that 
S.  B.  Locke  &  Co.  was  doing  business  In  this 
state.  No  issue  was  made  In  the  trial  court 
that  this  particular  business  was  an  Inter- 
state transaction.  There  is  no  eridraioe  Id 
the  record  changing  the  nature  of  that  al- 
legation in  the  complaint  We  think  appel- 
lees are  bound  by  the  aUegatlona  of  the  com- 
plaint and  the  evldoQce  adduced  In  support 
thereof.  Moreover,  a  complete  answer  to  ap- 
pellees' position  is  that  this  suit  was  brought 
by  them  as  Indivlduala  composing  a  partner- 
ship, and  the  corpontkn  was  not  made  a 
party  by  Uuun. 

[B]  Appellants  also  insist  that  the  court 
erred  in  permitting  W.  K.  Locke  to  give  hear- 
say t^lmmiy  to  the  effect  that  S.  B.  Locke 
ft  Co.  was  a  partnership  at  the  time  the 
contract  la  Qoestloa  was  entered  Into.  He 
was  permitted  to  say  that  J.  M.  Lodce  had 
so  Informed  him.  We  think  the  evidence 
clearly  hearsay  and  Inadmissible. 

£7]  Appellants  also  Insist  that  the  court 
erred  in  permlttiBg  J.  M.  Locke  to  testify  to 
the  sale  of  the  "boUlea"  when  not  present, 
from  the  records  made  on  the  books  In  the 
Hmkocee  oOo^  and  to  testify  what  expenses 
were  Incurred  In  the  sale  thereof,  from  a 
statement  he  made  up       reference  to  the 


book&  Tbe  record  does  not  show  that  the 
books  were  kept  by  J.  M.  Locke,  or  that  tbe 
book  account  related  to  transactions  between 
J.  M.  Locke  and  appellants.  Tbe  book  entries 
from  which  the  stat^ent  was  made  related 
to  an  account  between  S.  B.  Locke  &  Oo.  and 
third  parties  to  whom  the  "bollles"  were  sold. 
We  think  this  evidence  Inadmissible. 

[I]  Appellants  also  contend  l^at  the  court 
erred  In  excluding  evidence  to  the  eSect  that 
Charles  BJ.  Forrester's  custom  was  to  sell 
his  cotton  In  lots  "hog  round."  It  Is  admitted 
by  both  appellants  and  app^ees  that  there 
was  a  contract  with  reference  to  the  sale  and 
purchase  of  this  cotton.  The  contract,  and 
not  the  custom,  must  contnd.  Tbe  court  did 
not  err  In  exdndlng  that  character  of  ewU 
dence. 

[I]  Appellants'  last  insistence  is  that  the 
measure  of  damages  laid  down  by  the  court 
was  Incorrect  Tt»  measure  of  damages 
adopted  by  the  court  permitted  the  jury  to 
deduct  tbe  net  amount  received  by  appellees 
for  tbe  44  bales  of  "boUles"  frmn  the  contract 
price  of  86  cents  per  pound.  Ttt  evldoice 
shows  the  "bollietf '  were  received  in  tbe  early 
part  of  January,  and  not  sold  by  appellees 
until  the  month  of  June  following.  Tbe  cot' 
rect  measure  of  damages  was  tbe  difference 
between  the  market  value  of  the  ''boUles" 
at  the  time  It  was  discovered  that  the  abl^ 
m«it  contained  this  infrator  cotton  and  tbe 
contract  price.  No  evidence  was  introduced 
to  meet  this  rul& 

For  the  errors  Indicated,  tbe  Judgment  Is 
reversed,  and  Uw  cause  remanded  lot  a  new 
trial. 
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CLEMENTS  tt       V.  ROBERTS,  GovarMT, 
at  «L 

(Supreme  Co  art  of  TenneHee.  June  20, 
1921.) 

t.  Cevrto  «=>246— CaM  fnvolvlHg  validity  of 
loint  resolution  of  Legislature  held  within  Ja- 

rIsiNofloii  of  Supreme  Court. 
Under  Acta  1907,  c.  82,  creatiBS  the  Court 
of  Ciril  Appeals  and  reaerriag  to  the  Supreme 
Court  jurisdiction  of  cases  involving  the  con- 
stitutionality of  a  state  statute,  a  suit  to  en- 
join the  Governor  and  other  state  officers  from 
certifying  the  adoptioD  and  ratificatioo  of  a 
propoaed  amendment  to  the  federal  Constl- 
tntion,  on  the  eround  that  the  joint  reiolutiOD 
radf^g  it  was  contrary  to  the  state  Conati- 
tation,  was  within  the  jurisdiction  of  the  Su- 
preme Court  and  not  of  the  Court  of  Civil  Ap- 
peals, in  view  of  Const  art.  3,  I  18,  recogniz- 
ing the  power  of  the  Legislature  to  pass  joint 
resolutions. 

2.  Conatltutional  law  «=3>52,  79— Jurlsdlotlon  of 
Supreme  Court  cannot  be  Interfered  with  ty 
other  branohee  of  state  government. 
The  Supreme  Court  tahes  Ita  rank  from 
the  Constitution,  and  it  and  ita  jurisdiction  can- 
not be  interfered  with  1^  the  other  teanchee 
of  the  government.  , 

On  petition  for  rehearing.  Petition  de- 
nied. 

For  former  opinion,  see  230  &  W.  80. 

B.  3,  BmlUi,  Thos.  B.  Ualon^  Nonnan 
Farrell,  and  Thoa.  G.  Watklns,  all  of  Nash- 
Tille,  tat  complainants. 

The  Attorney  General,  for  deffendanta 

HALL,  J.  This  cause  la  now  before  w 
on  complainants'  petition  to  rehear. 

[1]  It  la  Indated  by  complainants  that  this 
conrt  was  wlthoat  Jnrladictlon  to  bear  and 
determine  the  cause ;  that  the  Jurisdiction  Is 
in  the  Court  of  dvU  A^als.  This  In- 
Blstence  la  based  on  the  fSact  that  tbe  cause 
is  not  dt|ier  a  contested  election  snlt,  an 
ejectment  aiUt,  or  an  equi^  salt  seeking  a 
money  decree  fbr  more  than  $1,000.  Nether 
is  it  a  suit  involving  state  revenue,  or  the 
constltntlonallty  of  a  state  statute ;  that  by 
the  statute  creating  the  Conrt  of  Civil  Ap- 
peals (chapter  82,  Acts  of  1007)  that  court 
is  expressly  given  jurisdiction  of  all  cases 
other  tiban  those  above  noted,  and  in  all 
cases  in  which  appdlate  jurisdiction  is  con- 
ferred upon  the  Court  of  Civil  Appeals  by 
said  act.  appeals  and  appeals  In  the  nature 
of  writs  of  error  from  tbe  lower  court  shall 
be  taken  directly  to  said  court;  and  said 
court,  or  any  judge,  Is  vested  with  exclusive 
power  to  award  and  issue  writs  of  error, 
certiorari,  aiid  supersedeas  in  such  cases, 
returnable  to  said  Court  of  ClvU  Appeals. 

The  very  gravamen  of  complainants'  bill 
Is  that  the  Legislature  violated  article  2, 
section  32,  of  onr  state  Constitution  lo  pass- 


ing said  joint  resolntlon  ratifying  the  Nine- 
teenth Amendment  to  the  Constitution  of  the 
United  States.  TidB  was  tbe  i^Kdlcate  of 
complainants'  bill,  and  was  the  ground  on 
which  complainants  sought  an  injunction  re- 
straining the  Governor  and  his  codef endants 
from  certitring  the  action  of  the  Legislature 
on  said  joint  resolntlon  to  ^  Secretary  of 
State  of  the  United  States.  The  question 
presented,  then,  is:  Does  this  oonrt  have 
Jurisdiction  of  all  cases  involving  ewistitn^ 
tlonal  questions,  or  only  those  inv<dving  the 
constitntionality  of  a  stale  statnteT 

Tbe  state  Constitatlon  expressly  reoog- 
niaea  the  powv  of  ttie  Legislature  to  pass 
Joint  rescAutions.  By  section  18  of  artlde 
8  of  our  Gonstitntitm  it  la  provided  aa  fol- 
lows ;  ( 

"Every  joint  resolution  or  order  (except  on 
questions  of  adjournment)  shall  likewise  be 
presented  to  the  Governor  for  his  signatore, 
and  before  it  ahall  take  effect  shall  receive  fain 
si^ture,  and  on  being  disapproved  by  him 
shall.  In  like  manner,  be  retomed  with  his  ob- 
jections; and  the  same,  before  it  shall  take 
effect,  shall  be  repassed  by  a  majority  of  all 
the  members  elected  to  both  booses.  In  the 
manner  and  according  to  the  rules  prescribed 
in  case  of  a  bill." 

It  will  thus  be  seen  that  the  state  Oonsti- 
tution  prescribes  the  manner  In  which 
rescdntlons  must  be  paased  and  dealt  with  1^ 
the  Legislature  and  Governor.  WhUe  it  la 
true  that  tlie  statute  creating 'the  Conrt  of 
ClvU  Appeals  only  expressly  reserves  to  this 
conrt  ex<dudve  appelate  jurisdiction  ot 
cases  Involving  tbe  constitatlonallty  of  state 
statutes,  we  do  not  think  the  Legislature  in- 
tended to  deprive  this  court  of  Its  appeUats 
jurisdiction  of  any  case  iav<diving  a  oonstt- 
tnttonal  aneetlon,  and  tliat  thla  la  tnt, 
regardless  of  whether  such  questl<Hi  involves 
the  validity  of  a  statute  or  a  joint  reaolutioa 
passed  by  the  Legislature,  and  that  no  andi 
construction  should  be  given  chapter  82,  Acts 
of  1907.  We  think  it  was  the  intention  of 
the  Legislature  to  withhold  iaxiadictitm  of 
all  constitutional  questions  from  the  Conrt 
of  C^vll  Appeals.  That  court  is  not  a  cimstl^ 
tntlonal  court,  but  is  a  creatnre  of  statute 
only ;  whUe  the  Supreme  Court  was  created 
and  estebUahed  by  tbe  Cwistltutlon  and  vest- 
ed with  Its  jurisdiction,  and  Is  the  highest 
judicial  tribunal  in  the  state. 

[2]  As  was  said  in  Railroad  v.  Byrne,  119 
Tenn.  320,  104  S.  W.  460,  it  cakes  its  rank 
from  the  Constitution,  and  It  and  Its  Jurisdic- 
tion cannot  be  Interfered  with  by  the  other 
branches  of  the  government.  Its  adjudica- 
ticms  are  final  and  conduslve  upon  all  ques- 
tions determined  by  it,  save  those  reserved  to 
the  federal  courts,  which  may  be  reviewed  by 
the  Supreme  Court  of  the  United  States. 
MiUer  V.  Coulee,  6  Sneed,  4S2;  Dodds  v. 
Duncan,  12  Lea,  781 ;  State  v.  Gannaway,  16 
i:«e,  124. 
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Iq  BaUroad  t.  Byrne,  sapra,  this  court, 
speaking  through  Mr.  Justice  Shields,  said: 

"The  establfBhment  of  the  court  [Supreme 
Court]  and  veatiiis  it  with  appellate  jurisdic- 
tion only  is  an  implied  dedaration  that  it  shall 
possess  some  rerisory  Jurisdiction  and  powers, 
and  that  some  right  of  appeal  to  It  must  exist. 
This  inviolable  jarisdiction,  and  the  right  to 
invoke  it,  andoubtedly  extends  to  cases  hiTolv- 
ing  questions  of  law  of  great  public  Importance; 
but  no  definite  statement  of  it  can  be  outlined, 
and  eadi  case  must  be  determined  with  regard 
to  the  queationfl  inrolved  as  it  arises.  The 
Qeseral  Assembly  may,  by  the  establishment 
of  courts  of  intermecUate  appellate  Jurisdic- 
tion or  other  appropriate  legi^tion,  Ihnit  and 
restrict  the  right  of  litigants  to  resort  to  it 
and  regulate  the  mode  of  doing  so.  but  not  so 
as  to  unreasonably  interfere  ^th  Or  embarrass 
its  ultimate  revisory  powers ;  and  it  is  always 
for  this  court  to  decide  when  its  constitutional 
jurisdiction  is  encroached  upon.  It  has  exer- 
cised this  power  since  it  was  first  established. 
Miller  r.  Conlee.  supra;  State  t.  Bank,  supra; 
Chestnut  y.  McBrlde.  6  Baxt.  96;  Newman  t. 
Scott  County  Justices,  1  Heisk.  787;  Ward  v. 
Thomas,  2  Cold.  065;  Hundbsnsen  t.  Marine 
Fire  Insurance  Oo.,  S  Heisk.  704;  McBlwee  V. 
ICcElwee,  97  Tenn.  6S7,  87  S.  W.  660;  Chat- 
tanooga T.  Kdth»  116  Tenn.  689,  M  8.  W.  62." 

In  that  case  the  conrt  farther  said: 

"The  right  of  direct  resort  to  this  court  by 
appeal,  appeal  In  nature  of  a  writ  of  error, 
and  writ  of  error  to  review  judgments  of  trial 
courts  was  provided  for  by  appropriate  legis- 
lation when  it  was  first  established;  snd,  not- 
withstanding many  attempts  have  been  made 
to  limit  and  restrict  this  right,  it  hss  never 
been  dons,  unless  it  la  by  the  act  of  1907 
amendinc  that  creating  the  Conrt  of  Chancery 
Appeals.  The  statutes  establishing  the  conrt  of 
referees,  the  arbitration  court,  and  the  Court 
of  Chancery  Appeals,  all  courts  of  interme- 
diate appellate  jurisdiction,  did  not  limit  thia 
right.  Those  courts  had  no  direct  revisory  ju- 
risdiction. All  proceedings  in  error  were  taken 
directly  to  this  court  In  the  usoal  mj,  and  it 
aasisned  such  cases  as  tt  deemed  proper  to 
those  for  dedrion. 

"These  are  matter*  that  must  be  taken  into 
consideration  in  construing  and  passing  upon 
the  Talidity  and  effect  of  all  statutes  which  in 
any  manner  affect  the  jurisdiction  of  this 
court  and  the  right  to  invoke  it,  under  the  well- 
settled  rules  that  all  statutes  must  be  con- 
atrued  In  connection  with  all  others  conati- 
tuting  the  system  of  which  they  are  a  part,  and 
that  those  which  limit  the  jurisdiction  of  an 
established  court,  or  confer  it  upon  another 
court,  are  to  be  construed  strictiy,  so  as  not 
to  intMfere  with  the  exsrdse  of  that  Juris- 
diction by  the  former  court,  unless  tbe  legis- 
lative Intent  that  that  be  done  affirmatively 
appears." 

In  Campbell  County  t.  Wright,  127  Twin. 
6,  151  8.  W.  432,  this  court  said: 

•Under  section  7  of  chapter  82  of  the  Acts 
of  1907,  supra,  it  Is  clear  that  the  junedlction 
of  constitutional  questions  is  withheld  from 
the  Court  of  C^vil  Appeals.    It  is  true  that 


this  particular  subject  Is  not  repeated  In  the 
sentence  of  that  section  which  confers  Juris- 
diction m>on  the  Court  of  Civil  Appeals  of 
cases  comiiq;  from  the  drcuit  courts  of  tbe 
state;  but  there  could  have  been  no- reason 
why  that  court  was  denied  jurisdiction  of  this 
class  of  subjects  in  cases  coming  from  tbe 
chancery  court,  if  it  was  to  exercise  'such  ju- 
risdiction In  cases  appealed  to  it  from  the  dr- 
cuit court  We  are  of  tbe  opinion  that,  under 
a  true  construction  of  section  7,  it  was  intended 
by  the  Legislature  to  withhold  entirely  from 
the  Conrt  of  CSvH  Appeals  jurisdiction  of  con- 
stltntional  questions.  Railroad  v.  Byrne,  119 
Tenn.  278,  S26-829,  IM  8.  W.  460." 

The  otter  questions  presented  by  the  peti- 
tion to  rehear  were  fully  considered  and 
determined  in  this  court's  written  opinion 
filed  on  a  previous  day  of  the  present  term, 
and  we  are  satlsfled  witb  the  caoclii8loi» 
reached. 

Tbe  petitlfm  to  rdiear  is  denied. 


H.  D.  WATTS  CO.  v.  HAUK,  Rsvs»d  Agsot, 

•t  aL 

(Supreme  Court  of  Tennessee.    June  JO, 

1921.) 

I.  Corporations  ^:384&— Levying  privilege  tax 
on  foraign  construction  companies  restric- 
tive. 

Acts  1915,  c.  101,  S  4,  providing  that  each 
foreign  construction  company,  with  Its  chief 
office  outside  the  state,  operating  or  doing  busi- 
ness in  the  state,  directly  or  by  agent,  or  by 
subletting  contracts,  shall  pay  a  privilege  tax 
of  $150  per  annum,  is  restrictive,  and  applies 
only  to  such  companies  engaged  in  tbe  business 
of  constructing  bridges  or  other  stmetnres  of 
a  public  nature,  and  does  not  indude  companies 
not  falling  within  such  das& 

2.  Statutes  «»245— Statutes  will  aot  be  ex- 
tended by  Implloatlon, 

Statutes  levying  taxes  or  duties  on  dti- 
zens  will  not  be  extended  by  Implication  be- 
yond the  dear  import  of  the  language  used,  nor 
will  their  operation  be  enlarged  so  aa  to  em- 
brace matters  or  persons  not  spedfically  nam- 
ed or  pointed  out,  but  all  questions  of  doubt 
arising  on  their  construction  will  be  resolved 
against  the  government  and  in  favor  of  the 
citizen. 

Appeal  from  Chancery  Court*  Hamilton 
Coun^ ;  W.  B.  Oarvln,  Chancellor. 

Suit  by  tbe  H.  D.  Watts. Company  against 
O.  S.  Hank,  Bevenue  Agent,  and  others. 
From  decree  for  plaintiff,  defendants  appeal. 
Affirmed. 

Miller  &  Miller,  of  Chattanooga,  for  H.  D. 
Watts  Co. 

D,  B.  Vance,  of  Chattanooga,  and  Charles 
Ii.  Cwndins,  of  MasbTiUe,  for  Hauk  and 
others. 
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HALL,  7.  TbSa  cause  Involves  the  llabUlfy 
of  complainant  for  the  i^vHege  tax  Imposed 
oa  foreign  construction  comxmnles  by  section 
4  of  cbapter  101  of  tbe  Acts  of  1915^  whicb 
provides  as  follows: 

"Sec.  4.  Be  It  further  enacted,  that  each 
voeatioii,  occopatioQ,  and  buslDew  hereinaft- 
er named  .in  this  Bection  is  hereby  declared  to 
be  a  privilege,  and  the  rate  of  taxation  on  iucb 
privilege  shall  be  as  hereinafter  fixed,  which 
privilege  shall  be  paid  to  the  foanty  court 
clerk  as  provided  by  law  for  the  collection  of 
revenue.   •   ♦  • 

"Each  foreign  constmction  company  witb  Its 
chief  (^ee  ontiide  of  this  state,  operatins  w 
doing  bosineaa  in  this  state,  directly  or  by  agent, 
or  by  any  subletting  contract,  each,  per  an- 
num, in  each  county  flS0.0O. 

"Each  domestic  construction  company  and 
^ach  foreign  construction  ccsnpany,  having  its 
chief  office  in  this  state  [doing  business  in  tliis 
state],  each,  per  annam,  in  each  county  925.00. 

"The  above  tax  sbaU  be  paid  by  iiersons, 
firms,  or  corporations  engaged  in  the  bosineas 
of  constmcting  bridges,  waterworks,  railroads, 
street  paving  construction  work,  or  other  stnio* 
tnres  of  a  public  natnre." 

It  appears  by  stipnlation  that  complalDant 
Is  a  fordgn  construction  corporation  with 
its  situs  in  the  state  of  Maryland,  and  has 
never  been  at  any  time  engaged  in  the  busi- 
ness of  constructing  bridges,  waterworks, 
railroads,  street  paving,  or  other  structures 
of  a  public  nature,  and  that  It  has  done  no 
work  In  Tennessee,  or  taken  any  contract 
ther^  other  than  the  erection  of  an  office 
building  for  tbe  Volunteer  State  Life  Insnr^ 
ance  Ck>mpany,  in  the  dty  of  Chattanooga. 

The  defendants  were  proceeding  to  enforce 
■the  collection  of  the  privilege  tax  of  (150 
imposed  by  the  statute  from  complainant  by 
«  distress  warrant,  when  they  were  ^Joined 
from  doing  so  by  the  present  action  instituted 
In  the  chancery  court  of  Hamilton  county. 

On  final  hearing  the  cliancellor  decreed 
that  complainant  was  not  liable  for  the  privi- 
lege tax,  the  collecticm  of  which  had  pre- 
viously been  enjoined,  and  said  Injunction 
was  made  t>erpetual. 

From  this  decree  defendants  appealed  to 
this  court,  and  have  assigned  the  action  of 
the  chancellor  for  error. 

[1]  We  are  of  the  opinion  that  there  Is  no 
error  in  the  decree  of  the  chancellor.  We 
think  the  act  is  restrictive,  and  applies  <mly 
to  construction  companies  engaged  in  the 
business  of  constructing  bridges,  waterworks, 
street  paving,  or  other  structures  of  a  public 
nature.  VTe  do  not  tbink  Its  provisions  can 
be  broadened  by  c<mstrnction  so  as  to  include 
construction  companies  not  falling  within 
this  class ;  and.  It  b^g  stipulated  that  the 
complainant  is  not  of  the  class  named  In 
said  act,  we  are  of  the  opinion  that  It  cannot 
be  held  liable  for  the  tax  Imposed  by  it  We 
think  the  first  two  clauses  of  the  act  are  In- 


tended  as  a  statement  simply  of  ttte  tax  it- 
self, while  the  last  clause  Is  a  statement  ct 
the  persons,  firms,  or  corporations  liable  for 

the  tax. 

[2]  It  is  a  well-settled  rule  of  interpreta- 
tion in  this  state  that  statutes  levying  taxes 
or  duties  upon  dtlxens  will  not  be  extended 
by  implication  beycmd  the  dear  import  of  the 
language  used,  nor  will  their  operation  be 
enlarged  so  as  to  embrace  matters  or  persons 
not  specifically  named  or  pointed  out.  All 
questions  of  doubt  arising  upon  the  construc- 
tion of  tbe  statute  will  be  resolved  against 
the  government  and  In  favor  of  the  dtlzm, 
because  burdens  are  not  to  be  imposed  be- 
yond what  the  statute  expressly  imports. 
Plow  Co.  V.  Hays,  125  Tenn.  155,  140  S.  W. 
1068;  EngUsh  v.  Crenshaw,  120  Tenn.  631, 
110  S.  W.  210,  17  L.  R.  A.  (N.  S.)  753,  127 
Am.  St  Rep.  1025;  Memphis  v.  Bing.  94 
Tenn.  644.  80  S.  W.  746 ;  Crenshaw  v.  Moore, 
124  Tenn.  628,  137  S.  W.  924,  34  R.  A. 
(N.  S.)  1161,  Ann.  Gas.  1913A,  165;  Pryor  v. 
Marion  County,  140  Tenn.  899,  204  S.  W. 
1152.  L.  R.  A.  1918r,  820. 

The  decree  is  affirmed,  with  costs. 


ATHENS  HOSIERY  MILLS  et  al.  T. 
THOMASON,  Comptroller. 

(Supreme  Court  of  l^eanessse.  Jvns  18. 1921.) 

1.  Statutes  «=>I8I(I),  205— Leilslatlva  Intent 
must  fee  asoertalied  ani  given  sffeot;  and  In 
dolno  St  not  must  be  oMsMsrsd  as  a  wbelSb 

It  is  the  du^  of  the  court,  in  the  interpre- 
tation <rf  statntes,  to  ascertain  and  give  effect 
to  the  legislative  intent^  and  in  order  to  arrive 
at  this  purpose  tbe  eoort  must  osudder  tb» 
act  as  a  i^lc 

2.  Statutes  «s»l07(l)— All  seotlons  of  Factory 
Iispeotlon  Act  hsld  germane  ts  sohject.  ' 

Tbe  body  of  Acts  1910,  c  110.  known  as 
the  Bureau  of  Workshop  and  Factory  Inspec- 
tion Ael^  does  not  «0Btiin  two  sidijects,  and 
does  not  violate  Const  art  2,  f  17,  altben^ 
tiie  act  is  both  dvil  and  crimii^  in  its  nature. 

3.  Inspection  ^2— Faotory  Inspeotloi  Aet 
provision  for  Inspection  fees  held  not  viola- 
tive of  constitutional  nils  of  uniformity  Is 
taxation. 

Iiegislatare  had  right  to  reqidre  tbe  pay- 
ment of  reaaonable  inspection  fees'  for  the  pur- 
pose of  providing  a  fund  for  defraying  the  cost 
of  maintaining  the  bureau  under  Acts  1919,  c. 
110,  known  as  tbe  Bureau  of  Workshop  and 
Factory  Inspection  Act  and  such  act  does  not 
violate  tbe  uniformity  of  taxation  re<piirement 
of  Const  art  2,  |  28,  merely  becanse  a  snr- 
plua  remains  after  the  payment  of  sH  expenses. 

4.  Master  and  servant  <8s»l2~Faotory  lnspeo> 
tlon  Aot  oonstitutlonal. 

Acts  1919,  c.  110.  known  as  the  Bursas  of 
Workshop  and  Factory  Inspection  Act,  la  not 

unconstitutional. 
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Appeal  from  CJbanoery  Court,  Dayldaoo 
Connty ;  Jas.  B.  Nswmaii,  Gbancellor. 

Suit  by  the  Athois  Hosiery  Mills  and 
others  against  J<^  B.  Tfaomasou,  0<Hnptnd- 
ler,  etc.  Decree  for  defendant,  and  com- 
plainants appeaL  Affirmed. 

Dan  B.  McGngln  and  Jno.  Si.  Cate^  bottk  ot 
Nashville,  for  Athens  Hosdwy  Mills. 

Frank  U.  Thompson,  of  Chattanooga,  and 
W.  H.  Swlcgart;  fx^  of  NashvlUek  tox  Tboma- 
Bon. 

M<^INNET,  3,  This  suit  inT<dTes  tbe  eon^ 
BtituUonality  of  chapter  110  of  the  Acts  of 
1919.  known  as  the  Bureau  of  Workshop  and 
Factory  Inspection  Act. 

It  is  Insisted  by  the  anqOalnants  that  the 
act  Tiolates  article  2,  |  17,  of  the  Constltu- 
tton,  which  provides  that — 

"No  bin  shall  become  a  law  which  embraces 
more  than  one  sobject,  that  subject  to  be  ex- 
pressed fai  the  tiUe.** 

Both  the  title  and  ttie  body  of  the  act  are 
lengthy,  and  we  will  not  bare  copy  tham  in 
falL 

The  snbstance  of  the  title  might  be  said  to 
be  an  act  creating  a  bureau  of  workshop  and 
factory  Inq^ection,  appointing  offlcws  to  man- 
age same,  and  defining  their  duties.  It  is  not 
necessary  tliat  those  duties  be  set  forUi  in 
detail  in  the  captioa. 

Section  1  creates  a  bniean  of  workshop 
and  factory  inspection  under  the  control  of 
tbe  chief  mine  inspector,  with  its  office  in 
tlie  mining  department. 

Sections  2.  3,  and  4  provide  for  a  chief  In- 
vjwctor,  four  deputy  inspectors,  a  clerk,  and 
stent^apher,  divides  the  state  Into  districts, 
and  provides  that  each  inspector  shall  be  as- 
signed to  a  certain  district. 

Section  6  is  as  followa:  * 

"Be  it  farther  enacted,  thst  each  deputy  In- 
spector of  vrorksbops  and  factories  asBigned 
to  a  district  for  the  inspection  of  workshops 
and  factories  therein  shall  carefully  inspect  the 
■anitaiy  conffitlona,  systems  of  sewerage,  sit- 
uation and  condition  of  water  dosets,  systems 
of  heatbig.  lighting  and  ventjisting  rooms  where 
persons  are  employed  at  labor,  and  means  of 
exit  in  case  ot  fire  or  other  disasters  witliin, 
or  connected  with,  snch  workshops  and  fac- 
tories. They  shall  examine  the  belting,  shaft- 
ing, gearing,  elevators,  drains  and  machinery 
in  and  about  such  workshops  and  factories,  and 
see  that  they  are  not  so  located  as  to  be  dan- 
gerous to  en^oyees  when  engaged  in  their 
vrdioary  doties,  and  as  far  as  pxaedeable,  se- 
curely guarded;  that  they  BhaD  see  that  each 
vat,  pan.  or  structure,  filled  with  molten  lead 
or  hot  liquor  is  surronnded  by  proper  safe- 
guards for  preventing  accident  or  injury  to 
persons  employed  at  or  near  them.  For  the 
purpose  of  inspection  or  examination  required 
of  ttiem  by  law.  the  chief  inspector  of  work- 
flbf^s  and  factories,  and  each  dcpniy  Inspector, 
at  reasonable  hours  may  enter  any  woAshop 
m  frnttan  in  tiw  statsb" 


SeodoQ  6  provides: 

*TbMt  the  inspector  shall  make  an  accurate 

record  of  all  examinations  and  Inspections  of 
the  workshops  and  factories  inspected  by  each, 
showing  the  date  inspected,  tbe  condition  in 
which  Budi  worksliops  or  factories  are  found, 
the  extent  to  which  laws  relating  thereto  are 
observed  or  violated,  the  progress  made  in  the 
Improvement  of  the  workshops  and  factories 
and  the  oendittons  to  Insure  tiie  preserratioa 
of  Hfe  and  health  by  the  provisions  of  this 
act  end  other  laws,  the  enforcement  of  whidi 
are  under  the  direction  of  the  bureau  of  work< 
shops  and  factory  inspection,"  etc. 

Section  7  anUiorizes  the  Inspectors  to  ad- 
minister oaths,  etc. 
Sectltm  8  is  as  follows: 

"Be  it  further  enacted,  that  the  term  *woA- 
ibops  and  factories'  as  used  in  this  act,  ahaU 
include  t^e  following:  Manufacturing,  mUl^ 
medianical,  electrical,  mercantile,  art,  and  laun- 
dering establiebments,  printing,  telegraph,  and 
telephone  offices;  department  stores,  or  any 
klad  oC  establishment  wher^  labor  la  em- 
ployed or  madiiaery  used.** 

Sections  9  to  16,  tauduslvak  it  la  Insisted, 
add  new  subjects  to  the  act ;  heice  we  copy 
them  in  full,  as  follows: 

"See.  9.  Be  it  farther  enacted,  that  every 
factory,  workshop,  association,  or  other  es- 
tablistownt  in  which  five  or  awe  persons  ate 
employed  shall  be  so  vratUated  while  work  is 
carried  on  therein  that  the  air  shall  not  become 
80  exhausted  as  to  become  injurious  to  Che 
health  of  the  persons  employed  therein,  and 
shall  also  be  so  ventilated  as  to  render  harm- 
less, as  far  as  practicable,  all  gases,  vapors, 
dust  or  other  imparities  generated  in  the 
course  of  the  manufacturing  process  or  handi- 
craft carried  on  therein. 

"Sec.  10.  B«  it  further  enacted,  Uiat  every 
factory,  workshop,  assodation,  or  otiier  est^ 
Uahment  where  a  work  or  process  Is  carried 
on  by  which  dost,  filaments  or  injurioas  gases 
are  produced  or  generated,  that  are  liable  to  be 
inlialed  by  persons  employed  ther^n,  the  per- 
son, firm,  or  corporation  1^  vrhose  authority 
the  said  work  or  process  is  carried  on  shaU 
cause  to  be  provided  and  used  in  said  work* 
shop,  factory  association  or  estaUishment.  ex- 
haust fans,  eonv^ors,  receptades,  or  blowers 
irith  pipes  and  hoods  extending  therefrom  to 
each  machine,  cmtrivance  or  apparatus  by 
whld)  dust,  filaments,  or  injurious  gases  are 
produced  or  generated;  or  provide  other  me- 
chanical means  to  be  maintained  for  the  pur- 
pose of  carrying  off  or  receiving  and  collecting 
such  dust,  fflament,  devitalized  air,  or  other  im- 
purities as  may  be  detrimental  to  the  health 
of  those  in,  about,  or  In  connection  with  sudi 
I^ce  as  herein  menti<«ed.  Provided,  thst  if 
natural  ventilation  sufllcient  to  exdode  the 
harmful  elements  above  enamerated  be  pro- 
vided, tiie  requirement  of  this  section  shall 
have  been  complied  with  fay  such  finn,  cor- 
poration, association  or  other  eatabliahment  as 
herein  mentioned.  Said  fans,  blowers,  pipes 
and  hoods  shall  be  properly  fitted  and  adjusted 
and  of  power  and  dimmdons  soffldent  te  ef- 
fectually prevent  the  dnit,  filaments,  or  in- 
jurioas gasea  produoed,  m  gsBsrated  by  said 
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machinea,  coDtrivances,  or  apparati  from  ea- 
avinx  into  the  atmosphere  of  the  room  or 
rooms  of  said  factory,  workshop  or  other  es- 
tablishment; where  persons  are  employed. 

"Sqo,  11.  Be  it  further  enacted,  that  not  less 
than  two  hundred  and  fifty  (2S0)  cubic  feet  of 
air  space  ahall  be  provided  for  each  employes 
or  operative  at  work  in  a  room  or  place  within 
the  meaning  of  thia  act  between  the  hours  of 
six  o'clock  in  the  morning,  and  the  hours  of 
six  o'clock  in  the  evening,  and  not  less  than 
four  hundred  (400)  cubic  feet  of  air  space 
for  each  person  so  employed  between  the  hours 
of  six  o'clock  in  the  evening  and  six  o'clock  in 
the  morning. 

"Sec.  12.  Be  it  farther  enacted,  that  in  plac- 
es of  amusement  wherein  five  or  more  em- 
ployees are  engaged  in  duties  that  appertain 
thereto,  the  owners,  managers,  proprietors  or 
other  persons  in  diarge,  shall  provide  that 
audi  places  shall  be  well  ventilated  and  that 
adequate  and  fluffideat  fire  protectit»i  shall  be 
maintained  and  that  all  exit  doors  of  sucdi 
amuaement  ^ces  ahaU  be  evened  outward, 
wherein  in  addition  to  the  said  fin  employees 
fif^  or  more  patrons  mi^t  be  congregated.  • 
'  "Sec.  13.  Be  it  further  enacted,  that  no  per- 
son shall  hire,  employ,  or  contract  with  an- 
other to  manufacture,  alter,  repair  or  finish 
any  article  in  any  room,  apartment,  or  tene- 
ment, unless  said  room,  apartment  or  tene- 
ment, shall  be  well  lighted  and  ventilated  and 
shall  contain  at  least  five  hundred  <S0O)  cubic 
feet  of  air  space  for  every  person  working 
therein.  Provided,  that  where  children  under 
the  age  of  sixteen  years  live  in  sudi  room, 
apartment,  or  tenement,  they  shall  not  engage 
in  any  work  above  specified  without  first  ob- 
taining a  permibso  to  do  from  the  bureau  of 
workshop  and  factory  inspection. 

"Bee.  14.  Be  it  further  enacted,  that  the 
chief  or  deputiea  of  the  bureau  of  workshop 
and  factory  inspection  shall  have  aatitiority  to 
ascertain  the  average  weekly  wages  of  all 
employees  other  than  officers,  and  that  the  fail- 
ure or  refusal  on  the  part  of  any  manager, 
owner,  foreman  or  other  person  in  charge  of 
any  industry  under  inspection  or  investigation 
to  furnish  such  information  or  answer  any 
question  pertaining  to  any  inspection  or  inves- 
tigation, shall  constitute  a  violation  of  this  act, 
and  said  manager,  owner,  foreman  or  other 
person  found  gnfltr  thereof  diall  be  punished 
as  provided  for  herein. 

**Se&  15.  Be  it  further  enacted,  that  any 
owner,  manager,  foreman,  or  other  person 
who  may  refuse,  fail  or  neglect  to  comply  with 
the  orders  issued  by  said  chief  or  deputies 
shall  be  guilty  of  a  misdemeanor  and  upon  con- 
viction thereof  shall  -be  punished  by  a  fine 
of  not  less  than  fifty  ($50.00)  dollars,  nor  more 
than  one  hundred  ($1(X>.00)  dollars,  and  in  ad- 
dition  thereto  a  fine  of  five  ((5.00)  dollars  for 
each  day  after  the  time  limit  elapsed  until 
said  order  is  carried  out  acceptably  to  said 
bureau  chief  or  said  deputies. 

"Any  fine  thus  imposed  shall  through  the 
county  court  be  paid  to  the  state  treasurer  and 
be  credited  to  the  bureau  of  workshop  and  fac- 
tory inspection,  and  shall  be  used  in  paying 
the  incidental  expenses  of  said  bureau. 

"Sec.  IS.  Be  it  further  enacted,  that  no  per- 
son shall  remove  or  make  ineffective  any  aafe- 
guard  around  or  attached  to  any  machinery, 
vats,  pans  or  apparatus,  except  for  the  purpose , 


of  making  repairs  thereon,  and  all  safeguards 
so  removed  shall  be  replaced  promptly.  Pro- 
vided, when  the  machine  or  any  part  thereof 
I  ia  found  to'  be  In  dangerous  condition  a  notice 
I  shall  be  attadied  thereto,  and  such  notice 
shall  not  be  ranoved  unW  the  machinery  is 
made  aafe,  and  the  required  aafeguarda  are 
provided,  and  in  the  meantime  such  unguarded 
or  dangerous  machinery  shall  not  be  in  nae." 

Sectlott  17  !■  as  follows: 

"Be  it  further  enacted,  that  every  person, 
firm  or  corporation  operating  a  factory,  work- 
shop or  other  establishment,  required  to  be 
inspected  under  the  provisions  of  this  act, 
where  there  ia  installed  and  used  machinery,  or 
mechanical  devices  or  apparatus,  the  use  and 
operation  of  which  are  calculated  to  be  ha>- 
ardooB  in  any  degree,  shall  pay  to  the  comp- 
troller of  the  atate  of  Tennessee  for  the  use 
of  the  atate.  an  inspection  fee  for  each  inspec- 
tion made  by  the  diief  inspector  of  workshops 
or  factories  or  any  of  his  deputies  according  to 
the  following  sehedale: 

IndUBtriea  emplorlng  not  less  tban  t  nor 

more  tban  9  peraons  f  8  10 

IndustrlM  «mpl07lDg  not  leu  tbaa  IA  nor 

more  than  24  persona   T  H 

[Bdustrta  amploylng  not  less  thaa  X  nor 

more  tban  49  peraoas   IS  M 

Industrial  employliiE  not  leaa  than  SO  nor 

mora  than  99  peraona   X  00 

lodostrlei  employlag  not  leas  tbaa  100  nor 

more  than  Xtt  persona..   li  01 

laduatriaa  employins  not  leaa  than  2S0  nor 

morft  than  499  persoos  ,   NOB 

Indnatrles  employing  not  leaa  than  500  nor 

more  than  999  peraoas.   7S00 

Industries  emp toying  mors  than  1.000  per- 

aona    100  OD" 

Section  18  provides  that  not  more  ttian 
one  inspectlim  eAiall  be  paid  tor  during  any 

one  year. 

SecUon  10  fixes  tbe  solArleB  of  the  In- 
spectors. 

It  la  unnecessary  to  refer  to  tbe  other  sec- 
tions. . 

[1]  It  Is  the  dut7  of  the  court,  in  the  hi- 
terpretattoQi  of  statutes,  to  ascertain  and 
give  effect  to  the  l^Islative  Intent,  and  tn 
order  to  arrive  at  this  purpose  the  court 
must  consider  the  act  as  a  whole. 

The  title  to  the  act  in  question  cannot  be 
said  to  be  In  any  sense  restrictive,  but  is 
broad  and  compr^enslTe,  creating  a  new  de 
partment  vrith  officers  to  conduct  It  and  re- 
ferring to  the  body  of  the  act  for  their  powers 
and  duties. 

Taking  the  act  as  a  whole.  It  Is  apparent 
that  tlie  Legislature  had  in  mind  the  creation 
of  a  bureau  of  workshop  and  factory  inspec- 
tion for  the  purpose  of  regulating  such  Instl- 
tuttons  as  fall  vritiiln  its  paiview,  looking  to 
the  preservation  of  the  Ufe  and  health  of 
those  employed  therein. 

With  this  object  In  view  said  bureau  was 
charged  with  the  duty  of  seeing  that  the 
premises  of  such  establitiunents  are  kept  in  a 
sanitary  condition;  that  a  proper  aewer^ 
system  Is  maintained;  that  the  nxmia  in 
which  tbe  work  la  carried  on  are  properly 
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heated,  lighted,  and  TentUated;  that  proper 
exits  ^  case  of  flie  or  other  disastm  are 
pnvrlded;  that  the  mactalnerr  la  not  so  lo- 
cated as  to  he  dangerous  to  anployeea  when 
mgaged  in  tbelr  ordinary  duties ;  that  certain 
saf^nardB  are  provided  tot  the  preraitlon 
c£  acddoits,  etc. 

All  of  the  foregoing  provisions  are  contain- 
ed In  section  S,  and  nndentaUy  toid  to  pre- 
serve the  Ufft  and  health  of  Qie  employees. 
The  sections  complained  of  are,  in  the  main, 
amplifications  of  section  6.  Section  8  pro- 
vides for  proper  vmtllatlon  to  avoid  injury 
to  health. 

It  Is  only  necessary  to  read  the  other  sec-  ^   

^°°L'^'^'^Jfi"^._fi™  ^  ^\l^t^  mi^taTone  orTwo ^or  r^n^ 

mendations  for  safegnardlng  the  employees 


Article  2  of  section  28  of  the  Constitution 
Is  as  follows: 

"All  property  Shan  be  taxed  according  to  its 
value,  that  value  to  be  ascertained  in  lacb 
manner  as  the  Le^slature  sball  direct,  ao 
that  taxes  aball  be  equal  and  uniform  tbrough- 
oot  the  state.  No  one  apedes  of  property  from 
whldi  a  tax  may  be  collected  shall  be  taxed 
higher  than  any  other  spedea  of  property  of 
the  same  value.** 


This  contention  Is  based  upon  the  allega- 
tions of  the  bill  that  an  inq>ector  for  this 
bureau  spent  less  than  two  hours  In  going 
over  and  inspecting  complainants'  plant,  and 


within  the  same  category. 

Aa  previously  stated,  the  P™TO»  ««        m  the  plant,  and  that  thereafter  the  comp- 

f",'l'''Jr'J^^^T!"''?°°*^  "J^  troUer  demanded  of  complainants  a  fee  of 

health  of  the  large  body  of  our  citizens  who 

work  In  such  institutions,  and  in  order  to 

effectuate  that  Intention  the  department  of 


workshop  and  factory  Inspection  was  created, 
with  the  power  to  Inspect  and  regulate  such 
institutions. 

[2]  None  of  the  sections  complained  of  are 
in  any  sense  foreign  to  or  Incongruous  with 
the  subject  of  the  act,  but  every  provision  is 
germane  to  the  subject  AU  of  the  require- 
ments of  the  act,  whether  incumbent  upon 
the  officers  or  the  employers,  are  related  and 
have  a  common  purpose,  viz.,  the  preserva- 
tion of  the  life  and  health  of  the  emidoyees 
of  the  designated  Institutions. 

All  of  the  provisions  of  the  act  tend  to  th* 
same  end.  They  are  consistent  parts  of  cme 
general  scheme.  Although  the  act  Is  both 
dvU  and  criminal  in  Its  nature,  yet  the  sub- 
ject of  legislation  Is  single,  and  It  is  not  there- 
fa*e  invalid.  State  v.  Tardley,  95  Tenn.  597, 
82  S.  W.  481,  84  L.  B.  A.  666. 

We  are  therefore  of  the  opinion  that  the 
body  of  the  act  does  not  contain  two  sub- 
jects, as  in^sted  by  the  comt^alnants,  and 
tmce  same  does  not  violate  article  2,  %  IT,  of 
the  Constitution. 

[3]  It  is  next  insisted  that  the  chancellor 
erred  In  not  holding  that  said  act  is  uncon- 
stitutional on  the  grounds  that  an  Inspection 
fee  which  is  many  times  the  cost  of  the  in- 
spection and  th»efore  excessive,  and  wtiich 
is  paid  into  the  state  treasury  and  provides 
revalue  for  general  state  purposes,  renders 
tbe  act  void,  in  that  it  Is  In  contravention  of 
section  28  of  article  2  of  the  Constitution  of 
Tennessee,  aa  to  uniformity  In  taxation. 


complainants 
$S0.  undo-  said  act,  for  said  Inspection.  The 
fee  d«nanded  Is  not  in  contravenUon  ot  tbe 
constitutional  provision  invoked. 

The  act  In  questhm  Is  a  police  regulation, 
enacted  for  the  preservation  of  the  life  and 
health  of  those  working  In  tbe  establishments 
enumerated  therein.  The  Legislature  had 
the  right  to  require  the  payment  of  reas«t- 
able  fees  for  the  purpose  of  providing  a  fUnd 
for  defraying  the  costs  of  maintaining  tbe 
bureau.  ^Hie  fact  that  a  surplus  remains 
afto-  tba  payment  of  all  expenses  will  not 
afCect  the  validity  of  the  act 

The  opinim  of  this  court  in  Rfalnehart  v. 
State,  m  Tenn.  420,  117  S.  W.  608,  17  Ann. 
Gas.  264,  Is  decisive  of  this  oontentloD,  and 
we  make  reference  thereto  fOr  a  full  discOB* 
sion  of  this  question. 

The  complainants  undertake  to  differenti- 
ate that  case  from  this  one  upon  the  state* 
ment  In  tbe  opinion  to  the  effect  that  the  In- 
surance companies  would  be  benefited  by  the 
enforcement  of  the  act  Involved.  Conceding 
that  to  be  a  determinative  fact,  It  can  be 
stated  with  equal  confidence  that  the  insti- 
tutions affected  by  the  act  In  question  will 
be  benefited  by  Its  enforcement  It  will 
avoid  accidents  and  delays,  will  insure  better 
attendance  and  greater  efflclMicy  09  the  part 
of  employees,  and,  havii«  a  modem  plant, 
from  the  standpoint  of  safety  and  health, 
will  make  It  easier  to  secure  labor, 

[4]  Upon  the  whole,  we  find  no  constlta- 
tlonal  objection  to  the  act  The  chancellor 
held  the  act  to  be  constitutional,  and  hla 
decree  will  be  affirmed,  with  costs- 
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MOUNTAIN  WATER  CO.  v.  MAY. 

(Oimrt  of  Appeal!  of  Kcntoekj.    Jano  14. 

1921.) 

Water*  aad  water  ooarses  «=>20l— Exteasloa 
denied   eons  u  in  or   u^der  droumstanoes  of 
.  hardship  to  company. 

Ordinarily  a  consumer  may  compel  a  water 
company  to  extend  its  mains  to  any  part  of  the 
city  where  its  franchise  requires  it  to  operate, 
bnt  the  right  ia  not  abaoliite,  and  may  be  denied 
where  the  demand  is  wholly  nnreasonable  In 
view  of  the  hardshipe  and  disaatroas  conse- 
qnences  which  would  follow,  as  where  the  com- 
pany's income  is  consumed  in  the  operation 
and  maintenance  of  its  plant,  its  franchise  ex- 
pires in  about  two  years,  and  it  has  no  funds 
on  hand  with  which  to  make  the  extenaion. 

Appeal  from  Circuit  Court,  Pike  County. 

Suit  by  U  J.  May  agaliut  the  Moan  tain 
Wat^  Company.  From  Judgment  granting 
plaintiff  a  mandatory  Injtinctlon,  defendant 
appeals.  Judgment  rev^aed,  and  cause  re- 
manded, with  directions  to  enter  judgn>ent  In 
oonformlty  with  the  opfailcm. 

Auxler,  Harman  9t  Fnuid%  of  Plkvvflle, 
for  appellant 

picklecdmer  ft  Stecto  anfl  WUUs  BtBton,  all 
of  Plkerlll^  tm  mn>dlee. 

CLAY,  Ol  On  the  apiAlcatloa  of  U  J.  M^, 
■a  resident  of  PlfcovlUe,  a  mandatory  injnnc- 
tlon  vas  granted  compelling  fb»  Monntaln 
Water  Oooopany  to  extend  lt«  pipe  line  tcom 
itM  main  line  along  High  street  to  a  paint 
opposite  Ifays  reatdotce^  tor  Qie  pozpose  of 
affording  him  the  necessary  water  oonneo- 
tion.  Tbe  conipanr  anwals. 

7%e  fiicta  are  as  fcdlows: 

The  Uountaln  Water  Oorapany  la  op»at> 
Ing  its  waterwOTka  systm  in  PikeviUe,  a 
dty  ct  the  fourth  daas,  under  a  franchise 
which  became  eflectlTe  August  29, 1908,  and 
expires  Fd>ruary  28,  1923.  After  providing 
that  the  water  pipes  should  be  placed  In  the 
center  <ii  the  streetaBt  all^,  and  public  high- 
waya,  tbe  frandilse  contract  provides  as  fol- 
lows: 

"Sec.  5.  Said  water  works  and  sewerage  aya- 
tem  shall  be  for  the  Use  of  inhabitants  gener- 
ally, and  no  street  or  locality  shall  be  deprived 
of,  nor  discriminated  against,  in  the  use  there- 
ol- 

High  street  was  not  opened  np  untn  the 
year  1014,  and  then  are  only  three  or 
four  residences  on  the  street.  To  reach  the 
May  premises  It  will  be  necessary  for  the 
company  to  extend  Its  main  for  a  distance 
of  725  feet,  and  tbe  expense  will  amount  to 
about  98,500.  If  tbe  relief  be  granted  in  this 
case,  tbe  resldoits  on  other  streets  are  pre- 
paring to  make  similar  demands,  and  to  meet 
these  denumds  the  cost  of  matralal  alone  will 
be  about  $16,00a   When  the  extemdons  are 


made,  the  Incmne  therefrnn  win  be  wholly  In- 
sufficient to  pay  tbe  interest  aa  the  expend- 
iture, to  say  nothing  of  the  cost  of  mainte- 
nance. Furthermwe,  the  company  has  an 
outstanding  ind^tednees  of  $7,500.  It  pays 
no  dividttids,  and  Its  entire  income  Is  con- 
sumed in  the  (^ration  and  maintenance  of 
Its  plant  It  has  no  funds  on  band  with 
which  to  make  the  extensions,  and.  In  view 
of  tbe  fact  that  its  franchise  spires  In  1923, 
It  is  unable  to  bmrow  the  money.  If  com- 
pelled  to  make  the  extensions,  the  company 
will  be  thrown  Into  bankmi^,  and  will  be 
unable  to  furnish  fire  protection  for  the  dty, 
or  to  contlnae  the  service  to  those  who  are 
now  using  its  water. 

This  la  not  a  case  where  a  puUlc  sorlcs 
commission  has  the  power  to  determine  when 
and  upon  what  terms  a  water  company  shall 
extoid  its  mains  for  the  purpose  of  meeting 
the  donands  of  the  Inhabitants  of  the  mn- 
nidpallty.  Nor  Is  it  a  case  where  the  dty 
Itselt  if  engaged  In  funUshtnc  watear  to  its 
inhabitants,  and  therefore  exerdses  a  gov- 
ernmental dlscretim  wltti  whi<di  the  courts 
will  not  IntcKfexe.  Hoore  v.  Gity  Council 
of  Harrodsburg;  105  S.  W.  926^  32  Ky.  Iaw 
Rep.  395;  Browne  T.  BraitaiTine,  M  Aric 
80,  126  S.  W.  83;  Unck  Utdifltid,  SI 
111.  App.  118;  Lawxoice  v.  Richards,  111 
Me.  95,  88  AtL  92,  47  Ik  a  A.  (N.  &)  654. 
On  the  contrary,  it  is  a  case  where  an  in- 
dependent corpora  tion  exercises  a  franchise 
undw  a  contract  providing  in  substance  that 
the  waterworks  shall  be  for  the  use  of  the 
Inhabitants  generally,  and  that  no  -street  or 
locality  shall  be  deprived  <d  or  discriminated 
against  in  the  use  thereof.  Under  this  con- 
tract it  ia  the  duty  of  tbe  water  company, 
as  new  streets  are  opened  within  the  limits 
of  the  city  as  they  existed  when  the  fran- 
chise was  granted,  and  residences  are  built 
thereon,  to  extend  Its  mains -so  as  to  fumlah 
the  occupants  of  such  residenoes  with  wat^. 
Ordinarily,  a  mandamus  or  mandatory  In- 
junction will  lie  at  the  Instance  of  a  con- 
sumer to  compel  a  water  company  to  extend 
Its  mains  to  any  part  of  tbe  <dty  where  its 
frandilse  requires  It  to  operate.  Top^ 
T.  Topeka  Water  Co..  68  Kan.  818,  ^  Pa& 
79;  West  Hartford  v.  Board  of  Water 
Com'rs.  68  Conn.  32S,  36  Atl.  766;  Botb- 
w^  V.  Consumers'  Co..  18  Idaht^  668,  92 
Pac.  633,  21  L.  R.  A.  (N.  S.)  485;  Hatdi  v. 
Ocmsumers*  Co.,  17  Idaho,  SOit  104  Fac;  VIO, 
40  L.  B.  A.  (N.  3.)  268. 

The  right  to  such  r^ef,  bowevw.  Is  not 
absolute,  and  the  r^lef  may  be  denied  where 
the  demand  is  wholly  unreasonable,  in  view 
of  the  peculiar  hardships  and  disastrous  con- 
sequences that  would  follow.  Doubtless  the 
mere  fact  that  the  Incwue  from  tbe  extended 
service  would  not  compensate  the  ctanpany 
for  ttw  cost. of  the  extuialon  would  furnish 
no  pause  for  refusing  to  compel  the  service 
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required  by  the  contract,  If  ita  Income  were 
otherwise  soffldeut,  and  tbe  rights  of  the 
public  would  not  be  injurloualy  affected,  but 
the  drcumstances  here  presented  do  not  stop 
thwe.  The  .toinchlse  expires  In  about  two 
Tears.  The  company's  income  1b  conaumed 
In  the  aBKXfsMtm  and  raalnteoance  of  the 
plant  It  has  no  funds  on  hand  with  whldBi 
to  make  the  extensloii,  and  1b  unable  to  bor- 
row the  mon^.  If  oompelled  to  make  the 
extension,  the  cmupany  wUI  be  thrown  Into 
bankruptcy,  and  will  be  unable  to  furnish 
fire  iffotection  for  the  city,  or  to  continne  the 
service  to  those  who  are  using  Its  water. 
It  Ja  cleaTf  therefore,  that  the  rights  of  the 
public  at  large  would  be  injuriously  affected 
If  the  relief  prayed  for  should  be  granted. 
In  oar  OKdnlcm,  the  case  Is  one  where  tbe 
rights  of  the  ftow  dioald  glre  way  to  tbe 
rights  of  the  many,  and,  In  the  drcumstances, 
a  mandatozy  Injunction  will  not  lie  to  com- 
pd  the  company  to  make  tbe  extraision.  Pub- 
lic Senrloe  0<»nmlasloa  t.  Brooklyn,  etc.,  Wa- 
ter Co.,  122  Md.  61%  90  AtL  89. 

Judipnrat  reveraed,  and  cause  remanded, 
with  directions  to  enter  Judgm^  in  omform- 
Ity  with  this  opinion. 


LOUISVILLE  GAS  &  ELECTRIC  CO.  at  al. 
V.  CITY  OF  LOUISVILLE. 

(Court  of  Appeals  of  Kentucky.  March  26, 
1921.  Rehearing  Denied  Jane  24,  1921.) 

1.  Limitation  of  actions  41=395(1)— Caate  of 
aotloB  oa  lai  company  oonstruotlSB  bond 
aoorveii  wtraa  Insufflolency  of  eoBStriictlon 
dlsoovered. 

.  In  acdon  by  dty  against  a  company  fnr- 
nisbing  natural  gas  to  the  dty  and  its  inhsb- 
itants  and  against  the  Burety  on  the  bond  of 
the  gas  company,  held  that,  while  the  bond  -was 
a  temporary  bond  intended  to  guarantee  the 
faithful  performance  of  the  contract  to  con- 
Btruct  a  pipe  Use  and  equipment  as  called  for 
in  the  gas  company's  franchise  contract,  yet, 
if  such  construction  was  not  done  within  the 
year  limited  by  the  contract  so  as  to  conform 
to  the  franchise  contract,  so  that,  by  such  fail- 
ure to  perform,  the  supply  of  gas  was  insuffi- 
cient or  the  pressure  too  low,  recovery  could 
be  had  by  the  dty,  even  several  years  after 
the  year  for  such  construction,  if  the  failure 
to  perform  the  contract  was  not  sooner  dis- 
covered. 

2.  Gas  qswO  Qas  company's  franchise  aad 
oonstractlon  bond  constrsed. 

Under  a  gas  company's  franchise  contract, 
obligating  it  to  construct  or  cause  to  be  con- 
structed a  pipe  line  or  lines  of  size  to  carry 
12,000,000  cubic  feet  of  gas  per  day  from  the 
most  avallaUe  source  of  supply  in  the  state 
of  West  Virginia  to  the  dty  giving  the  fran- 
chise, and  to  complete  the  line  and  begin  to 
farnish  gas  within  a  year,  and  a  bond  guaran- 
teeing such  completion  iield  that,  where  the 


work  waa  promptly  begun  Bad  completed.  If 

completed  at  ell,  within  less  than  the  year 
stipulated,  there  could  be  no  recovery  by  tbe 
city  on  the  bond  unless  tbe  bond  was  breached 
by  the  gas  company's  failure  to  carry  the  pipe 
line  to  and  connect  it  with  the  then  most 
available  source  of  supply  of  natural  gas  in  tbe 
state  of  West  Virginia,  or  its  failure  to 
equip  the  pipe  Une  with  such  machinery  as 
was  reasonably  necessary  to  drive  12,000,000 
cubic  feet  of  gas  in  cold  and  unfavorable 
weatiber  through  the  pipes  to  the  dty. 

3.  Qas  iguuO  Gas  company's  franohlse  and  eoiu 
straotlon  ImM  eonstraed. 

Dnder  a  franchise  contract  and  bond  re- 
quiring a  gas  company  to  build  or  cause  to  be 
bnilt  a  pipe  line  of  wrtain  capadty  from  the 
most  availaUe  source  of  supply  of  natural  gss 
in  tbe  state  of  West  Virginia  to  the  city  to  be 
supplied,  ^eM,  that  the  gas  company  was  not 
required  itself  to  build  or  own  the  pipe  line, 
but  was  required  to  have  only  soch  ownership 
or  control  over  the  line  for  the  life  of  the  fran- 
chise as  to  insure  a  compliance  with  its  terms, 
and  the  bond  would  not  be  breached  if  the  en- 
tire line  were  constrncted  or  owned  by  another 
if  the  gas  company  had  such  contnd  over  It 
as  would  enable  it  to  carry  out  its  franchise 
obligation. 

4.  Gas  '1S..1.1D  la  olt/s'enit  on  gaa  oempany*s 
oonstniotloa  bosd,  aaswsr  heM  to  state  good 
defense. 

In  action  by  dty  on  gas  company's  con- 
struction bond,  the  answer  alleging  the  fur- 
nishing of  a  continuous  pipe  line  to  supply  nat- 
ural gas,  and  eqnipplng  the  line  with  machinery 
to  drive  gas  through  It  in  cold  and  trnfaronUe 
weather,  held  not  'demurrable. 

5.  Damages  «B»79(i)— Gas  eempany's  eoa- 
stnietlea  bond  held  to  provide  liquidated  dam- 
ages, not  a  penalty. 

A  gaa  company's  construction  bond  for 
$250,000  lAeld  to  provide  liquidated  damages 
and  not  a  penalty,  in  view  of  the  impossibility 
of  ascertaining  the  loss  or  damage  which  would 
be  sustained  by  the  city  from  a  failure  of  the 
gas  company  to  construct  adequate  fadlities 
for  delivering  the  gas  contracted  for  by  its 
franchise  contract. 

Appeal  from  Circuit  Court,  Jefferstm  Coun- 
ty, Common  Pleas  Branch,  Fourth  Division. 

Action  by  the  City  of  Louisville  against  the 
Tjoulsville  Qas  &  Electric  Company  and  the 
National  Surety  Company.  From  judgment 
for  plaintiff,  defendants  appeal.  Reversed. 

Alex.  P.  Humphrey  and  Matt  O'Doherty, 
both  of  Louisville,  .and  Cummins*  Rolmer, 
Flynn  ft  McKenna,  <tf  Chicago,  IlL,  for 
appellants. 

Jos.  S.  Lawton,  of  LouisTHIe,  fbr  appel- 
lee. 

SAMPSON,  3.  This  cause  was  instituted 
by  the  city  of  Louisville  against  Qie  Louis- 
ville Gtes  ft  Electric  Company  and  the  Nation- 
al Surety  Company  to  recover  ¥260,000,  on  a 

bond  executed  by  the  gas  company  to  the  dty 


>9or  other  eases  sat  same  topic  and  KBT-M  UMBER  Id  «U  Ker-Numbeced  Dtawti  and  ladexM 
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under  section  6  of  a  franchise  granted  by  the 
city  to  tha  gas  company,  by  the  terms  of 
which  franchise  it  was  provided  that  the  gas 
company  "shall  In  40  days  after  the  accept- 
ance of  the  bid  of  grantee  execute  a  b<Hid  to 
the  city  of  Louisville  with  good  and  sufficient 
surety,  to  be  approved  by  said  city,  in  the 
sum  of  $250,000,  conditioned  upon  the  car- 
rj-ing  out  of  the  provisions  of  this  section  of 
this  ordinance  as  to  the  beginning,  continu- 
ance, and  completion  of  the  laying  of  said 
pipe  line  and  beginning  to  furnish  natural  gas 
thereby."  This  ordinance  was  approved  by 
the  city,  March  29,  IQld,  and  created  a  fran- 
chise or  privilege  of  acquiring,  laying,  main- 
taining, and  <^eratiDg  in  the  streets,  avenues, 
alleys,  and  public  ways  of  the  city  of  Louis- 
ville a  system  of  mains,  pipes,  and  appliances 
for  the  distrfbation  and  sale  of  natural  gas, 
manufactured  gas,  and  mixed  gas,  and  pro- 
viding for  the  sale  of  said  franchise^  The 
first  section  of  the  franchise  reads: 

"1.  There  is  hereby  created  the  franchise  or 
privilege  of  acquiring,  laTing,  maintaining  and 
operating  in  the  streets,  avenues,  alleys  and 
public  ways  of  the  city  of  LouisviUe,  Kentucky, 
a  system  of  mains,  pipes,  fixtures  and  appli- 
ances for  the  distribution  and  sale  of  natural 
gas,  manufactured  gas  and  mixed  gas  for  beat- 
ing and  lighting  and  otiier  purposes." 

The  third  section  says: 

"The  grantee  shall  have  the  right,  privilege, 
permisrion,  authority,  and  franchise  subject 
to  the  protons  hereof  and  to  all  powers  re- 
served to  said  city,  to  acQolre,  lay,  construct, 
maintain  and  operate  a  system  of  mains  and 
pipes,  in,  along,  throngh  and  under  the  streeta, 
avenues,  alleys,  and  public  ways  within  the 
corporate  bouodariea  of  the  city  of  LooiayiUe 
as  they  now  exist  or  may  hereafter  be  extend- 
ed and  on  and  under  the  bridges  and  viaducts 
owned  and  controlled  by  said  foit  distrib- 
uting and  selling  natural,  mannfactnred  and 
mixed  gas." 

The  sdxth  prorlslon  of  the  franchise  reads 
as  follows: 

"Said  grantee,  his  successors  or  assigns,  shall 
within  sixty  (60)  days  after  the  acceptance  of 
this  ordinance  begin  and  continue  to  lay  a 
main  line  or  lines  of  pipe  or  cause  the  same  to 
be  done  from  the  most  available  source  of  sup- 
ply of  natural  gas  in  the  state  of  West  Vir- 
ginia to  the  city  of  Louisville,  which  said  main 
line  or  lines  shall  consist  of  continuous  piping 
and  be  a  piping  capable  of  withstanding  a  pres- 
sure of  three  hundred  and  fifty  (850)  pounds 
per  square  inch  and  be  of  a  slse  having  a  ca- 
pacity for  supplying  twelve  million  (12,000,000) 
cubic  feet  of  gas  per  day  to  said  dty  and  pro- 
vided with  sll  necessary  equipment  to  supply 
the  d^acity  aforesaid,  and  said  grantee  shall 
complete  said  line  or  lines  of  pipe  within  one 
year  from  the  passage  and  acceptance  of  this 
ordinance,  unless  prevented  from  so  doing  by 
the  delays  of  bona  fide  litigation  or  by  other 
cause  or  causes  beyond  the  control  of  the  gran- 
tef.  And  said  grantee  shall  immediately  there- 
after commence  to  supply  natural  gas  to  con- 
sumer up  to  the  eapaci^  aforesaid,  provided 


that  it  the  work  herein  authorised  be  delayed 
by  injunction,  bona  fide  litigation  or  by  other 
cause  or  causes  beyond  the  control  of  the 
grantee  such  delay  or  delaya  shall  not  be  con- 
sidered in  estimating  the  time  wfthin  which 
such  work  shall  be  commenced  and  completed 
and  natural  gas  supplied.  Said  supply  of 
twelve  milUon  (12,000,000)  cubic  feet  per  day 
shall  not  be  reduced  by  reason  of  any  connec- 
tions with  said  pipe  line  being  made  between 
the  ci^  of  Louisville  and  the  source  of  supply. 
And  said  grantee,  his  successors  or  assigns, 
shall  in  forty  (40)  days  after  the  acceptance  of 
the  bid  of  grantee  execute  a  bond  to  the  city 
of  Louisville  with  good  and  BuflSdent  surety, 
to  be  approved  by  said  dty  in  the  sum  of  two 
hundred  and  fifty  thousand  ($250,000)  dollars 
conditioned  upon  the  carrying  out  of  the  pro- 
visions of  this  section  of  this  ordinance  as  to 
the  beginning,  continuance  and  completion  of 
the.  laying  of  said  pipe  Une  and  beginning  to 
furnish  natural  gas  thereby  and  upon  said  con- 
ditions being  fidfflled  said  bond  shall  terminate 
and  sureties  be  released,  and  said  bond  shall 
be  given  as  additional  security  to  the  bond  pro- 
vided for  in  section  7." 

This  section  of  the  frandifse  Is  the  one  un- 
der whldi  this  action  was  Instltnted,  bnt  tfo- 
tions  7  and  8,  whidi  we  here  ccqpy,  wUl  aid  lif 
the  cmislderatim  ot  the  questiona  involved: 

"Sea  7.  The  grantee  shall,  within  forty  (40) 
days  after  the  acceptance  of  the  bid  of  grantee 

execute  a  bond  to  the  dty  of  Loaisville,  with 
good  and  sufficient  sureties  to  be  approved  by 
the  city,  in  the  sum  of  fifty  thousand 
($50,000)  dollars,  conditioned  upon  the  faith- 
ful performance  and  discharge  of  all  the  obli- 
gations imposed  upon  the  grantee  by  this  ordi- 
nance, including  the  obligations  imposed  by  sec- 
tion 6  hereof,  and  conditioned  that  the  gran- 
tee shall  restore  the  sidewalks  and  pavements 
and  all  public  ways  to  the  original  condition 
and  maintain  the  same  as  provided  in  section 
4,  and  shall  save  the  dty  harmless  from  all 
loss  and  damage  whldi  may  be  done  to  its 
public  ways  or  other  property,  or  to  persons 
or  property  of  individuals  by  the  conduct  of 
the  grantee's  business,  or  arising  out  of  the 
uses  and  privileges  herein  granted.  Said  bond 
shall  be  renewed  from  time  to  time  as  and 
when  required  by  the  dty  of  Louisville.  Said 
bond  shall  further  be  conditioned  that  the 
grantee  shall  defend  all  suits  and  pay  all  Jndg- 
ments  against  the  dty  of  Louisville  and  hold 
the  dty  free  from  all  liability  arising  out  rf 
the  constrnction,  maintenance,  or  operation  of 
the  grantee's  mains,  conduits,  or  other  ap- 
paratus in  the  public  ways  of  the  d^  of  Louis- 
ville. 

**8.  The  quality  of  natural  gas,  or  natural 
and  manufactured  gas  to  be  furnished  shsD  be 
adequate  and  proper  for  the  uses  and  purposes 
herein  named  and  shall  not  be  less  than  seven 
hundred  (700)  British  thermal  units  to  the 
cubic  feet  as  furnished  at  the  point  of  con- 
sumption, and  the  pressure  at  no  time  shall 
be  less  than  three  ounces  nor  more  than 
twelve  ounces  to  the  square  Inch  at  the  point 
of  consumption,  and  these  facts  shall  be  ascer- 
tained by  the  gas  inspector  provided  for  in  sec- 
tion 9  hereof,  and  in  case  the  quality  of  gas 
furnished  shall  in  any  month  for  an  aggregate 
i  period  of  seventy-two  hours  fall  below  said 


Digitized  by 


Google 


iJOVrnVlULE  QAB  ft  mJUCTKlC  GO. 

<»l  B.w.> 


CXTT  OF  LOTTISVIIiLB 


standard  of  seveo  hundred  (700)  BritUib  ther- 
mal units  to  the  cabic  foot  at  the  point  of  con- 
BUmption  then  the  bills  for  that  month  of  all 
consumers  shall  be  reduced  directly  in  the  pro- 
portion that  the  average  number  of  British 
thermal  units  furnished  below  said  standard 
during  any  audi  period  of  seventy-two  hours, 
or  any  period  said  gas  (aDs  below  nld  standard 
abne  Hdd  period  of  terenty-two,  shall  bear 
to  the  Btandard  of  aaren  hundred  (700)  British 
thermal  units  established  herein,  and  if  the 
pressure  at  the  point  of  consumption  shall  in 
any  month  for  an  aggregate  period  of  seventy- 
two  hours  fall  below  aaid  standard  herein  fixed, 
then  all  bills  of  consumers  for  gas  furnished 
during  said  month  aball  be  discounted  10  per 
cent,  from  the  net  price  or  rate  prorlded,  and 
if  said  time  that  audi  natural  gaa  falls  below 
■neh  standard  In  such  month  exceeds  seventy- 
two  hours  then  said  bills  shall  be  discounted 
an  additional  10  per  cent  for  each  additional 
aeventy-two  hours  or  portion  thereof." 

Certain  provisions  of  section  32  of  the  or- 
dinance are  relied  upon  by  appellant  gas  com- 
pany and  others,  and  we  here  copy  so  mudi 
of  section  12  as  Is  pwtlnoat  to  the  issues: 

"12.  Th:  object  of  Hie  fiandiiss  'hereby 
created  is  to  aaake  avallaUs  for  the  pei^le  of 
Louiaville  natural  gaa  at  a  rate  commensurate 

with  the  cost  of  natural  gas  to  the  people  of 
other  cities  similarly  situated  and  below  the 
cost  of  manufactured  gas,  and  said  grantee 
shall  take  all  reasonable  precaution  and  meas- 
ures necessary  to  furnish  natural  gas  hereun- 
der, during  the  life  of  this  franchise,  but  in 
evttt  said  grantee  aball,  through  no  fault  of 
his  own,  be  unable  to  supply  natural  gaa  in  suf- 
ficient quantities  to  meet  the  demand  for  same, 
and  it  shall  become  necessary  to  use  a  material 
quantity  of  manufactured  gas,  the  grantee  shall 
give  written  notice  thereof  to  the  mayor,  the 
board  of  pabllc  works,  and  the  general  coundl 
and  thereupon  the  board  of  public  works  shall, 
by  experts  employed  by  it,  make  a  thorough 
investigation  of  all  the  facta  relating  to  the 
inability  of  the  grantee  to  supply  natural  gas 
and  also  of  bH  tiie  facts  bearing  on  the  rea- 
sonableness of  rates  for  natural  gas  mixed 
with  manufactured  gas,  or  for  manufactured 
gas,  and  in  making  said  inveeUgation  said 
board  or  said  experts  shall  have  the'  right  to 
examine  the  plant,  business,  books  and  records 
of  said  grantes  and  said  board  of  public  works 
shall,  after  a  full  hearing  of  the  grantee,  find 
whether  or  not  said  grantee's  claim  that  he  is 
tmable  to  supply  natural  gas  Is  well  founded, 
and  shall  report  said  finding  to  the  general 
eoundl  and  also  report  all  the  facts  which  it 
has  ascertained  by  said  investigation,  and  the 
general  council  shall  after  considering  said  re- 
port and  taking  Into  consideration  all  the  con- 
ditions snrronnding  the  furnishing  of  said  nat- 
ural gas  mixed  with  manufactured  gas,  or  man- 
ufactured gaa  fix  reasonable  rates  to  be  charg- 
ed therefor  In  the  event  It  shall  find  that  said 
grantee  Is  unable  to  furnish  natural  gaa  in  suf- 
ficient quantities  as  required  by  the  franchise." 

In  ezecatlng  the  bond  required  vaAer  sec- 
tl(m  6,  above  quoted,  the  National  Surety 
Company  tecame  surety  and  co-oblleor  of  the 
KBs  company,  and  la  ttierefore  made  a  party 


9U 
the 


defendant   This  bcmd  for  $20a000  Is 
one  sued  im,  and  reads  as  Allows; 

"Know  all  men  by  these  presents  that  the 
undersigned,  Louisville  Gas  &  Electric  Com- 
pany, a  corporation  organised  under  the  laws 
of  the  state  of  Kentudty  (hereinafter  called 
the  Oas  &  Electric  Company),  as  principal, 
and  National  Surety  Company,  a  corporation 
organised  under  the  laws  of  the  state  of  New 
^ork,  as  surety,  parties  of  the  first  part,  and 
the  city  of  Lonisville  (hereinafter  called  the 
city),  party  of  the  second  part,  witneeses  that 
the  said  first  parties  are  held  and  bound  unto 
the  city  in  the  full  sum  of  two  hundred  and 
fifty  thousand  ($250,000)  dollars,  payment 
whereof  well  and  truly  to  be  made,  the  said 
fint  parties  do  hereby  Und  themselves,  their 
snccessora  and  assigns,  firmly  by  these  pres- 
ents, as  witness  the  hands  and  seals  of  the 
first  parties  hereunto  affixed  this  July  8,  1913. 

"The  condition  of  the  above  obligation  is  such 
that,  whereas  the  dty,  by  an  ordinance  approv- 
ed March  20,  1013,  created  and  provided  for 
the  sale  of  a  franchise  or  privilege  of  acquiring, 
laying,  maintaining,  and  operating  in  the 
streets,  avenues,  alleys,  and  putdic  ways  of 
the  city  of  Louisville,  Kentucky,  a  system  of 
mains,  pipes,  and  appliances  for  the  distribu- 
tion and  the  sale  of  natnral  gas,  manufsctured 
gas,  and  mixed  gas,  and  the  sale  of  said  fran- 
chise as  therein  provided  was  thereafter  duly 
mcde,  and  the  Louisville  Gas  Company  be- 
came the  bidder  at  said  sale,  and  its  bid  was 
accepted  by  the  general  council  of  the  city  ot 
Louisville,  and  payment  was  made  hj  the 
Louisville  Oas  Oompsny  of  ths  purchase  price 
of  said  franchise,  and  since  that  date  the 
LouIsvUIe  Gas  Company  has  by  agreement  of 
consolidation  with  sundry  other  companies, 
formed  the  Gas  &  Electric  Company,  one  of 
the  parties  of  the  first  part,  and  by  said  agree- 
ment of  consolidstlon  said  franchise  has  passed 
to  said  Gas  &  Electric  Compsny: 

"Now,  if  the  Gas  &  Blectrie  Company  shall 
carry  out  the  provisions  of  section  6  of  said 
ordinance  as  to  the  beginning,  continuance,  and 
completion  of  the  laying  of  the  pipe  line  there- 
in described  and  the  beginning  to  furnish  natu- 
ral gas  thereby,  the  said  pipe  line  to  be  a  main 
line  or  lines  of  continuous  piping  from  the  most 
available  source  of  supply  of  natural  gas  in 
the  state  of  West  Vii^inta  to  the  city  of  Louis- 
ville and  capable  of  withstanding  a  pressure 
of  three  hundred  and  fifty  (3S0)  pounds  per 
square  inch  and  to  be  of  a  size  having  a  capac- 
ity for  supplying  twelve  milUon  (12,000,000) 
cubic  feet  of  gss  per  day  to  said  dty,  and  pro- 
vided with  an  necessary  equipment  to  supply 
the  capadty  aforesaid,  thea  this  obligation 
shall  be  void;  otherwise  in  full  fores  and 
virtue.** 

nie  petttitm  admits  that  the  gas  oonqMUoy 
within  00  days  after  It  acquired  the  francliise 
In  July.  1913,  commoiced  to  irat  down  a  12- 
Incb  line  oi  pipe  team  LonlsviUe  to  Ines,  Ky.. 
a  distance  of  about  180  miles,  wbidk  readMs 
within  about  4  miles  of  the  West  Virginia 
border,  but  it  avers  that  the  gas  company  did 
not  lay  down  a  line  of  pipe  In  accordance 
with  section  6  of  said  frantdilse  and  Uie  terms 
of  Oie  bond  sued  on. 
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The  alleged  breadies  of  the  bond  are  brief- 
ly the  following: 

(1)  The  defendant  never  laid  a  main  or  any 
line  or  lines  of  pipe,  or  caused  the  same  to  be 
doue,  from  the  most  available  source  of  sup- 
ply of  natural  gas  In  the  state  of  West  Vlr^ 
glnla  to  the  city  of  LouIsviUe. 

(2)  That  the  line  laid  down  by  defendant 
company  did  not  and  does  not  constitute  a 
continuous  piping  provided  with  all  necessary 
or  sulflclent  equipment  required  to  supply  a 
capacity  of  12,000,000  cubic  feet  of  gas  per 
day  to  said  city,  and  It  Is  further  alleged  that 
defendant  did  not  Immediately  after  the  com- 
pletion of  said  line  commence  to  supply  natu- 
ral gas  to  consumers  in  the  dty  of  lioulsville 
up  to  12,000,000  cubic  feet  of  natural  gas  per 
day,  and  never  has  supplied  12,000,000  cubic 
feet  of  natural  gas  to  its  consumers  In  said 
city,  although  its  consumers  and  customers  in 
said  city  have  oft^  demanded  said  amount 
of  gas  for  their  use. 

(3)  That  defendant  made  oonnectlcm  with 
other  pipe  lines  between  the  source  of  suj^ly 
In  W^t  Vli^Inia  and  the  dty  of  Louisville, 
and  thus  reduced  its  ability  to  supply  12,000,- 
000  cubic  feet  of  gas  per  day,  as  per  its  con- 
tract and  bond. 

(4)  That  defendant  knew  and  bad  full  op- 
portunity to  know  when  It  laid  down  its  pipe 
line  that  it  was  connecting  with  a  field  of 
supply  of  natural  gas  in  West  Yirgiala  *wbicb 
was  deficient  and  inadequate  as  a  source  of 
sui^ly  to  enable  it  to  perform  and  carry  out 
its  obligations  and  the  obllgatloDs  of  said 
bond. 

ijS)  That  the  defendant  company  never 
owned  and  does  not  now  own  any  gas  fields 
or  wells,  pipe  lines,  or  equipments  In  West 
Tirginia  for  prododng  and  supplying  natu- 
ral gas,  but  Is  merely  transmitting  and  dis- 
trlbntlng  gas  wblcb  It  purdiased  mAer  a  oi»- 
tract  from  the  United  Fuel  Oas  Company,  a 
eorporadon  operating  in  West  Virginia. 

(8)  That  by  the  terms  of  the  contract 
i7bidi  tbe  defraidaiit  gas  rannpaiiy  made  with 
the  United  Fuel  Oas  Oonqiany  of  West  Tir^ 
glnla  to  wUch  tbe  dty  of  IioniaTille  was  not 
a  party,  It  Is  provided  that  the  dty  of  Louis- 
ville shall  only  have  the  surplus  supply  of 
gas  which  the  United  Fuel  Gas  Company 
may  have  or  acquire  from  its  several  sourc- 
es after  it  has  supplied  certain  other  con- 
sumers, as  follows :  (a)  The  quantities  of 
natural  gas  then  deliverable  to  the  Columbia 
Gas  and  Electric  Company;  (b)  the  quanti- 
ties of  natural  gas  necessary  to  supply  at 
any  and  all  times  to  the  distributing  com- 
pany in  tbe  town  of  Portsmouth,  Ohio;  (c^ 
such  quantities  not  exceeding  the  capadt^r 
of  an  18-inch  i»ipe  line  as  United  Company 
shall  thai  be  delivering  to  the  United  Fuel 
Company;  (d)  such  quantities  not  exceed- 
ing the  capadty  of  an  18-inch  pipe  line  as 
United  Company  shall  then  be  delivering  to 
the  Hope  Katural  Qas  Company;  (e)  such 


qnaDtities  not  exceeding  the  capadty  oi  a 
10-inch  pipe  line  as  United  Omnpany  shall 
then  be  delivering  to  the  Central  Kentucky 
Natural  Gas  Company. 

The  petition  further  alleges  that  the  line 
of  pipe  from  Louisville  to  Inez,  Ky^  was  oon- 
nected  at  the  latter  point  with  a  16-iiidi 
line  belonging  to  the  United  B^wt  Siqvly 
Company,  and  with  a  10>lndi  pipe  Une  run- 
ning to  Lexington  and  other  Oentral  Ken- 
tucky cities  and  towns,  and  Qds  lO-lndi  line 
of  the  United  Company  was  Intended  to  wujh 
ply  gas  to  both  tbe  12-indi  LoaisvlUe  Une 
and  the  10-inch  Lolngton  and  Central  Sat- 
tucky  lines,  but  this  KKindi  LSKtnston  aaid 
Oentral  Kentucky  Une  had  a  prior  coBtxact 
with  the  United  Fuel  Gas  Oompany  tat  a 
large  supply  of  gas,  and  this  quantity,  ac- 
cording to  the  contract  r^erred  to,  was  re- 
quired for  supply  to  Lexington  and  other 
Central  Kentucky  towns  before  the  dty  of 
Louisville  was  entitled  to  take  any  part  of 
the  gas  carried  In  ^e  16-inA  pipe  Une  trwt 
West  Virginia  to  Ines,  Ky.,  and  was  further 
reduced  by  other  pipe  lines  carrying  gas  to 
other  coosnmen  which  oonaumen  had  pri- 
ority rii^te  in  the  gas  orer  the  dty  of  liairis- 
vUIe. 

The  (Hlglnsl  answer  of  the  defendant  gas 
company  Is  In  five  paragraphs,  the  first  r' 
whldi  Is  a  travCTse  with  reservatlcms  and 
admissions.  For  instance,  the  first  para- 
graph denies  that  "it  did  not  lay  down  said 
pipe  line  in  accordance  with  section  6  of 
said  franchise  and  in  accordance  with  said 
bond ;  •  •  •  denies  that  said  defendant 
has  not  fulfilled  the  conditions  of  said  bond 
and  said  section  6  of  said  franchise,  or  that 
it  bas  Tl(^ated  said  conditions,  or  any  <rf 
tbon,  or  that  it  has  never  at  any  time  car- 
ried out  the  provision  of  said  section  6  of 
said  franchise^  or  the  provisions  of  said 
b<Hid  In  any  of  the  particulars  In  the  peti- 
tion nanfed,"  but  It  admits  that  "it  is  true 
that  the  Louisville  Gas  &  Electric  Company 
has  never  owned  nor  does  it  now  own  any 
gas  fields,  gas  wells,  or  equipments  in  West 
Virginia  for  produdng  or  supplying  natural 
gas,"  but  they  deny  that  said  d^oidant  is 
merely  a  transmitting  or  distributing  com- 
pany. The  answer  further  says: 

"It  is  true  that  the  defendant  gets  Its  supply 
of  natural  gas  from  West  Virginia  under  a  cott- 
tract  with  the  United  Fuel  Gas  Oomtuny,  a 
copy  of  which  Is  filed  with  the  petition.  De- 
fendant says  it  is  true  that  the  Louisville  pipe 
line  Is  connected  at  Ines,  Ky.,  with  a  16-indi 
pipe  line  belonging  to  the  United  Fnel  Gu 
Company,  and  not  with  the  Fuel  Supply  Cmi- 
pany  named  in  the  petition.** 

It  Is  also  alleged  that  a  10-Inch  pipe  Une 
running  to  Lexington,  Ky.,  had  theretofore 
been  connected  at  Inez  with  said  IG-lnch 
l4pe  line,  but  they  deny  that  said  connection 
was  made  at  the  same  point  or  place  that 
the  Louisville  Une  was  conneded.  They  say 
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It  Is  true  tlMU  the  said  18-lndk  pipe  line  oi 
tbe  United  Fuel  Gas  Compaur  runs  from 
lues'  Into  the  itato  of  Kentuclcy,  and  to  a 
point  In  W«st  Tlri^a  called  Kennit.  and 
at  said  point  connected  with  other  mains  and 
p^  Unea  <A  the  United  Fuel  Gaa  Omnpany 
numing  to  various  gas  fields  in  West  Vir- 
ginia. 

Tbe  travene  also  admits  tliat  email  quan- 
titlee  of  gas  bave  been  sold  the  gas  com- 
pany from  its  line  between  its  source  d  sup* 
ply  and  tbe  city  ot  IioulsTlUe,  and  It  admits 
tbat  it  furnished  an  Inferior  grade  of  nat- 
ural gas  from  Keade  oounty,  Ky.,  to  Its  cns- 
tomers  in  LoulsTlUe.  There  are  other  ad- 
misiAons  in  tbe  first  paragraph  of  tbe  an- 
swer. 

The  second  and  third  paragraphs  of  the 
answer  i^ead  In  bar  of  the  nalntepance  <tf 
the  present  action  two  other  actions  by  the 
city  of  Louisville  against  the  IjOulsvUle  Gas 
ft  Electric  Company,  bot  Uiesa  two  para- 
graphs have  been  abandoned  by  tbe  d^end- 
ant  and  need  not  further  be  noticed. 

The  fourth  paragraph  of  tbe  answer 
pleads  an  estoppel.  In  fftct,  a  large  part  of 
the  allegations  of  this  paragraph  read  like 
a  counterclaim,  for  it  Is  averred  that  the  gas 
company  very  generoaaly  bid  In  the  fran- 
chise and  paid  $25,000  for  It,  and  tbea  put 
in  a  pipe  line  with  a  capacity  of  14,000,000 
cubic  feet  of  gas  per  day,  whereas  they  were 
only  required  to  put  in  one  of  a  capacity  to 
carry  12,000,000  cubic  feet;  that  said  iflpe 
line  was  of  a  strength  to  resist  a  presanre 
of  400  pounds  per  square  Inch,  when  tbe 
contract  ooly  required  them  to  put  In  a  pipe 
of  the  strength  of  S50  pounds  to  the  square 
inch;  that  the  gas  company  had  a  year  from 
July  1,  1913,  In  which  to  complete  Ita  line 
and  begin  to  fumlsb  gas  to  tbe  city  of  Lou- 
isville, but  it  made  many  sacrifices  In  order 
to  sooner  complete  the  line  and  to  begin  to 
fumisli  gas  at  an  earlier  date,  and  thus 
saved  to  the  inhabitants  of  Louisville  at 
least  $100,000,  which  they  would  have  paid 
for  artificial  gas  In  excess  of  the  price  paid 
for  the  natural  gas.  It  also  avers  that  It 
sustained  certain  losses  by  reason  of  its  hnr* 
rled  construction  of  the  pipe  line. 

It  tbeo  avers  that,  while  It  did  allow  cer- 
tain landowners  along  the  line  of  Its  pipe 
from  whom  tbe  company  had  to  obtain  a 
Tight  of  way,  the  privilege  of  tapping  Its 
main  line  and  thus  obtain  a  supply  of  gas 
salted  to  tbdr  needs,  it  insists  that  the 
quantity  thus  taken  was  and  la  negligible 
and  would  not  In  any  event  exceed  2  per 
cent,  of  tbe  total  supply  of  gas  carried  by 
the  pipe.  It  next  avers  that  tbe  contract 
which  it  made  wltb  the  United  Fuel  Gas 
Company  of  West  Virginia,  whereby  the  lat- 
ter company  was  to  furnish  the  gas  to  be 
carried  to  and  sold  in  Louisville,  was  nee. 
essarily  made  subject  to  tbe  contracts  made 
by  the  United  Fuel  Gas  Oompany  with  other 
231  S.W.-68 


concerns  previous  to  tbe  date  of  the  oimtract 
made  tor  tbe  Louisville  supply,  and  was  the 
best  coatract  <^tainable  at  that  time,  and 
was  subject  to  the  priority  r^ts  of  all  the 
older  contracts  for  gaa  supplying  C^dnnati. 
Cleveland,  Columbus,  Portsmouth,  and  other 
dties.  and  it  avers  that  this  contract  was 
made  by  it  with  the  knowledge  and  consent 
of  tbe  dty  of  Louisville,  that  the  dty  of 
Louisville  knew  of  the  capacity  and  avail- 
ability of  tbe  said  gas  field  ftt  tbe  Ume  It 
entered  into  the  contract  with  the  gas  com- 
pany, and  further  that  the  said  dty  knew  of 
tbe  purpose  and  intention  of  tbe  gas  cwn- 
pany  to  enter  into  said  contract  wltb  the 
United  Fuel  Company  of  West  Virginia,  and 
it  pleads  and  relies  upon  these  facts  as  an 
estoppel  against  the  dty  and  its  right  to 
recover  because  the  pipe  line  constructed  by 
tbe  gaa  company  did  not  readi  the  most 
available  source  of  si^Hdy  of  natural  gas  In 
tlie  state  of  West  Virginia,  and  as  an  estop- 
pel to  tba  dty  to  complain  of  the  nature  and 
character  of  contract  which  tbe  gas  company 
made  with  tbe  United  Oas  Company  of  West 
Virginia. 

Tbe  fifth  paragraph  of  the  answer  sets 
forth  aectlott  12  ot  the  ordloance  and  prints 
in  black  letters  tbat  part  thereof  whidi  says 
that  the  grantee  (the  gas  ccmpony)  "shall 
take  all  reasmiable  precautlcnt  and  measures 
necessary  to  famish  natural  gas"  to  the  dty 
of  Louisville.  It  then  avers  that  tbe  winter 
of  1917-18  was  unusually  cold,  and  that  up 
to  that  time  it  had  supidied  tbe  dty  of  Lou- 
isville with  ample  gas,  sometimes  a  greater 
quantity  than  12,000,000  cubic  feet  per  day. 
and  owing  to  the  extreme  weather  during  tbe 
winter  1917-18,  and  the  further  fact  that 
coal  waa  high  and  the  factories  in  the  dtles 
of  Oolumbus,  Portsmouth,  Toledo,  Cindnna- 
tl,  and  other  dties  used  gas  instead  of  coal 
in  their  work  on  war  orders  for  the  United 
States  government,  the  supply  of  natural 
gas  from  the  West  Virginia  field  was  deplet- 
ed, and  the  gas  company  was  unable  to  sup- 
ply, for  only  a  few  days,  the  demands  for 
the  city  of  Louisville  under  its  contract  In 
accordance  with  Its  charter  provisions.  It 
further  says  that,  while  its  line  was  of  suffi- 
cient capadty  and  thoroughly  equipped  with 
all  appliances  necessary  to  supply  the  dty  of 
Louisville  with  12,000,000  cubic  feet  of  gas 
per  day  when  this  extreme  weather  In  tbe 
winter  of  1917-18  came  on,  it  found  for  the 
first  time  tbat  it  needed  compressors  to  fbrce 
the  gas  throagh  the  pipe  lines  to  the  d^, 
and  that  It  immediately  called  upon  the 
United  Fad  Gas  Company  pf  West  Virginia 
to  provide  and  install  comivessors  for  tbe 
purpose,  and  that  the  said  United  Gaa  Oom- 
peny  did  Immediately  place  an  oiier  wltb 
a  competent  and  responsible  manufacturing 
establishment  fbr  new  and  additional  gaa- 
c<»npresBing  machines  wbldi  it  contracted  to 
have  Installed  la  (veratl<m  at  a  given  tote ; 
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that  the  manufacturers  entered  upon  the 
performance  of  the  contract  to  make  and  in- 
stall the  compressing  machinery,  but  before 
said  contract  was  or  could  be  complied  with 
the  War  Department  of  the  United  States 
gOTemment,  acting  under  and  in  pursuance 
of  the  powers  vested  in  It  by  the  Constitu- 
tion and  laws  of  the  United  States,  Issued  a 
priority  order  to  the  said  manufacturer  by 
which  it  was  compelled  to  suspend  the  fur- 
ther execution  of  the  said  coutract  with  the 
said  United  Fuel  Gas  Company  and  to  ex- 
ecute Instead  certain  other  orders  tor  the 
United  States  government  given  priority 
tliereto,  and  the  gas  company  pleads  and 
rellefi  upon  Its  inability,  owing  to  the  gov- 
ernment priority  order,  to  get  said  compres- 
sors, as  a  defense  to  the  claim  of  the  dty  In 
this  action. 

The  fourth  paragraph  of  the  answer  was 
amended,  but  the  amendment  only  set  out 
with  greater  particularity  the  fi&cts  upon 
wfalcb  the  gas  company  relied  aa  an  eatopp^ 
in  the  original  answer. 

A  general  demurrer  was  filed  to  Ibe  an- 
swer as  amended,  and  in  sustaining  this 
general  demurrer  tbe  court  delivered  on  ex- 
haustive and  able  (^icm,  covwlng  more 
than  40  printed  pages  In  the  record- 

A  second  amended  answer  was  then  filed 
by  the  gas  company  to  whlCh  a  general  de- 
murrer was  also  sustained  by  the  court,  and 
another  opinion  delivered  dealing  In  large 
part  with  the  same  qnestionB  discussed  In 
his  first  opinion. 

A  third  amended  answer  was  then  filed 
and  a  general  demurrer  was  interposed  to 
the  answer  as  amended  for  the  third  time 
and  again  sustained,  and  an  oplnlcnt  deliv- 
ered by  the  learned  circuit  Judge. 

The  dty  then  moved  the  court  for  a  judg- 
ment on  the  pleadings,  to  whidi  the  defend- 
ant gas  company  objected,  and  the  motion 
beli^  submitted,  and  the  gas  company  de- 
clining to  further  plead,  its  objection  to  the 
submission  on  the  motion  for  a  judgment  on 
the  pleading  was  overruled,  and  the  motiim 
sustained,  whereupon  It  was  adjudged  by  the 
court  that  the  idaintifr,  dty  of  Louisville, 
recover  ot  the  defendants,  Lotilsvllle  Oas  & 
Electric  Company  and  the  Natitmal  Surety 
Company,  the  sum  of  $250,000,  with  Inters 
est,  etc  Frran  this  judgment  the  giu  cran- 
pany  and  surety  company  appeal. 

^e  appellants  malte  the  following  conten- 
tions: 

(1)  The  trial  court  construed  the  ordinance 
as  requiring  the  gas  company  not  only  to  t>e- 
gin  to  furnish  12,000,000  feet  of  gas  per 
day  as  d^nanded,  within  one  year  after  the 
purchase  of  the  franchise,  but  that  there 
was  a  continuing  coutract  to  furnish  this 
quanti^  dnring  the  whole  20  years  of  the 
franchise. 

That  this  obligation  upon  the  part  of 


the  gas  omipany  was  Indoded  in  and  s^ 
cured  by  the  terms  of  the  bond  sued  on. 

(8)  Vbst  the  flawing  language  in  sec- 
tion 6: 

"Said  supply  of  twelve  mlUion  (12,000,0001 
cobic  feet  per  day  abdl  not  be  rednced  by  rea- 
son of  any  connections  with  said  idpe  Une 
being  made  between  the  dty  d  LouisviQe  and 
th«  aonree  of  supply" 

—was  a  bard  and  fast  In]iU>itIon  against  the 
gas  company's  making  such  connections,  and 
not  an  inhibition  limited  to  audi  a  connec- 
tion as  would  reduce  the  amount  of  gas  that 
should  be  furnished  the  dty  below  12,000,000 
feet  of  gas  per  day. 

(4)  That  this  InhlblU(HL  against  the  mak- 
ing of  auch  connections  was  tnduded  within 
the  terms  of  the  bond. 

(tQ  That,  although  the  gas  company  did 
complete  its  pipe  line  In  strict  conformity  to 
the  terms  of  section  6,  and  did  begin  to  fur- 
nlnh  gas  to  the  extent  of  12,000,000  feet  a 
day  as  demanded,  within  a  year  subsequent 
to  its  purchase  of  the  franchise,  and  con- 
tinued so  to  do  down  to  December,  1917  (ex- 
cept for  40  hours  in  February,  1917),  yet  its 
failure  to  furnish  the  12,000,000  feet  of  gas 
per  day  during  the  winter  of  1917-18,  con- 
nected with  the  character  of  contract  which 
It  made  with  the  United  Fuel  Gas  Company 
of  West  Tlrginia,  constituted  a  breach  of 
section  6  of  the  franchise  ordinance,  and  of 
the  terms  of  the  bond. 

The  brief  of  appellant  then  argues  the 
same  contentions  as  follows : 

(1)  So  far  as  concerns  an  obligation  on 
the  part  of  the  gas  company  to  furnish  the 
12.000.000  feet  of  gas  per  day  during  the 
life  of  the  franchise,  we  have  this  to  say: 
That  we  have  been  utterly  unable  to  find 
any  language  in  any  part  of  this  franchise 
ordinance  that  requires  this,  and  have  ap- 
plied in  vain  to  the  court  and  counsel  to 
point  out  any  such  language.  The  most 
that  can  be  said  is  that  under  section  12  of 
the  ordinance  it  Is  provided  as  follows: 

"Tb»  object  of  the  francliise  liereby  created 
is  to  make  available  for  the  people  of  Louis- 
ville natural  gas,  at  a  rate  commensurate  witb 
the  cost  of  natural  gas  to  the  people  of  other 
cities  similarly  situated,  and  below  -  the  coat 
of  manufactared  gas,  and  said  grantee  shall 
take  all  reasonable  precaationa  and  measures 
necessary  to  famish  natoral  gas  hereunder  dur- 
ing the  life  of  this  frandiise.** 

This  section  goes  on  to  provide  that,  if  tbe 
gas  company  finds  that  through  no  fault  of 
Its  own  it  Is  nnnble  to  saKil7  natural  gas 
In  Bufildent  quantities  to  meet  the  demand 
for  the  same.  It  shall  give  a  certain  notice 
to  the  board  of  public  works  at  tbe  dty  ot 
Louisville  of  that  fad:. 

(2)  There  is  absolutely  no  language  what- 
soever In  the  bond  imposing  any  sudt  obli- 
gation.   On  the  contrary,  the  tKmd.speakf 
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of  "beglimbig  to  fumUb  natoral  gu  there- 
by," Tlx.  19'  the  comiAetSon  the  pipe  Una, 
aod  uys  nothing  vhaterer  In  nferencc  to 
any  obligation  to  oontinDe  to  farnlah  the 
gas  during  the  cnrreaicy  of  tbe  franchise. 

(8)  and  (4)  There  Is  abflolately  nothing 
contained  in  the  language  of  tbe  bcmd  to  tbe 
effect  that  the  gas  company  will  not  make 
oonnectlcms  with  Its  line  for  the  purpose  of 
mpplylng  other  people  ot  other  cmnmnnltieB 
with  gas  through  Its  pipe  Une.  However 
this  clause  In  regard  to  making  connections 
shall  be  construed,  whether  as  an  absolute 
Inhibition  of  making  any  connection,  or  sim- 
ply an  Inhibition  against  making  a  connec- 
tion, which  will  preTent  the  proper  supply 
to  the  city  of  Louisville,  there  is  absolutely 
nothing' In  the  terms  of  the  bond  that  con- 
cerns this  matter  in  one  way  or  the  other. 
And  Just  here  we  may  suggest  this:  Sup- 
pose Bve  years  after  this  pipe  line  bad  been 
laid  the  gas  company  bad  made  such  a  con- 
nection could  it  possibly  be  said  that  this 
involved  a  breach  of  this  particular  bond? 

<5)  Again  we  must  consider.  In  this  solu- 
tion of  this  case,  whether  a  failure  of  gas 
supply  four  years  and  more  after  the  com- 
pletion of  the  pipe  line  can  be  taken  as  a 
breach  of  the  bond  sued  on. 

In  determining  the  question  now  before 
the  court.  It  must  be  always  carefully  kept 
in  mind  that  by  the  terms  of  section  6  of 
the  ordinance  the  bond  therein  provided  for 
was  expressly  declared  to  be  a  temporary 
bond ;  that  is  to  aay,  the  oonduston  ol  sec- 
tion 6  provides: 

"And  upon  said  osndltions  being  fidfflled  said 
boDd  ifaall  terminate  and  said  snrcties  be  re- 
leased." 

To  the  foregoing  arguments  the  appellee 
fity  says: 

(1)  That  tbe  baale  reasons  for  riolatlons 
of  the  bond-were  the  Umltattou  placed  in 
appellants  contract  with  United  Company 
and  agreed  to  by  appelant  before  appelant 
completed  Its  line,  together  with  thA  con- 
nections to  its  line  whereby  a  supply  of  12,- 
000,000  cidiic  feet  to  Looisvllle  was  reduced, 
which  contract  and  connections  vested  said 
United  Company  with  the  right  and  power 
from  the  voy  beginning  to  shot  off  the  gas 
to  LonlSTllle  whenevw  the  contliwendea 
referred  to  in  said  contract  between  United 
Gbmpany  and  ai^llant  might  arl8&  Bald 
contract  rendered  appellant  company  power- 
less to  control  the  supply  of  gas  necessary  to 
fulfill  its  franchise  obligations  covered  by 
this  bond. 

CZ)  Appellant,  within  a  year  from  tbe  ac- 
ceptance of  this  franchise,  made  and  has 
continued  to  rely  on  a  contract  with  anoth- 
er corporation  to  supply  the  gas  which  ap- 
pellant company  agreed  to  furnish  to  the 
city,  and  has  by  that  contract  placed  It  In 
tbe  power  ot  said  other  corporation  to  ^t 


any  time  during  the  omtlnuance  of  the  de- 
fendant's franchise  wiOihold  any  part  or 
completely  shut  off  the  supply  of  gas  neces- 
sary to  fulfill  the  obligations  of  Its  frandUse. 
A  present  capacity,  power,  and  means  to  ful- 
fill its  tnuuddse  <^llgatl<m  were  never  pos- 
sessed by  the  appellant  within  one  year  after 
Hie  acceptance  ot  the  franchise.  i^»pdlant 
gas  company  did  not  lay  down  a  main  line 
or  eause  the  same  to  be  done  to  the  mopt 
available  source  of  supply  of  natural  gas 
from  the  state  ot  West  Viitf  nla  to  the  dty, 
and  did  not  provide  said  line  with  all  nec- 
essary equipment  to  supply  a  capacity  of 
12,000,000  cubic  feet,  and  appellant  company 
made  connections  with  Its  pipe  line  whereby 
tbe  supply  of  12,000,000  cubic  feet  per  day 
was  reduced. 

(4)  The  plea  of  Impossibility  of  perform- 
ance la  not  tenable  In  this  action,  because 
the  conditions  which  appellant  gas  company 
now  offers  as  an  excuse  for  nonperformance 
of  the  obligations  of  this  bond  were  made 
effective  solely  by  Its  voluntary  and  unau- 
thorized acts.  If  it  had  not  entered  into 
such  a  contract  with  the  United  Company, 
putting  Louisville  In  such  a  subordinate  posi- 
tion, and  bad  not  made  such  connections  to 
Its  line  reducing  the  supply,  contrary  to  the 
very  letter  and  spirit  of  this  .bcmd,  none  of 
the  conditions  now  offered  as  Its  excuse  could 
have  In  any  way  affected  Louisville's  supply. 

The  question  Is:  Does  the  answer  of  the 
gas  company,  as  a  whole,  preset  a  defense  to 
the  action  of  the  dty?  As  all  of  the  mate- 
rial allegations  ot  the  petition  were  either 
controverted  or  avoided  by  what  we  r^ard 
as  a  sufficient  afflrmatlTe  pleading,  we  think 
it  doe& 

[1]  While  the  bond  sued  on  Is  a  temporary 
bond  Intended  to  guarantee  the  faithful  per- 
formance of  the  constructlmi  contract,  yet, 
if  the  pipe  line  was  not  constructed  within 
the  year  so  as  to  conform  to  tbe  franchise 
contract,  and  by  reason  of  the  failure  of  tbe 
gas  company  to  beep  and  perform  the  terms 
of  the  contract  guaranteed  by  the  bond  the 
supply  of  gas  was  insufficient  or  the  pressure 
too  low,  a  recovery  may  be  had  by  the  city, 
even  at  this  time.  If  the  failure  to  perform 
the  contract  was  not  sooner  discovered. 

[2]  This  litigation  only  calls  for  a  correct 
construction  and  Interpretation  of  the  fran- 
chise ordinance,  especially  section  6  thereof, 
and  the  bond  sued  on.  The  parties  do  not 
agree  about  the  meaning  of  these  two  in- 
struments. It  was  the  object  of  the  dty  of 
Louisville  in  granting  the  franchise  to  obtain. 
If  possible,  for  Its  citizens  an  adequate  and 
regular  supply  of  natural  gas  at  reasonable 
rates.  Tbe  gas  company  desired  to  and  it 
did  obtain  practically  the  exclusive  right  to 
engage  In  the  business  of  distributing  and 
selling  gas  in  the  city  of  Louisville,  out  of 
which  It  expected  a  profit.  So  in  dealing  the 
parties  finally  entered  into  an  agreement 
whldi  Is  evidenced  by  the  ordinance  oontracL 
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The  stoTm  eeatet  of  ttaU  controversy  Is 
around  section  6  of  tbe  contract,  whlcb  re- 
quired the  gas  company  not  only  to  do  certain 
construction  work  and  other  things,  bnt  to 
give  a  bmd  In  Uie  sum  of  f  2fi0.000  for  tbe 
faithful  performance  of  this  undertaking. 

The  gas  company  agreed  to  begin,  or  cause 
to  be  b^niQi  within  60  days  from  the  accept- 
ance of  the  ordinance,  tbe  building  of  a  pipe 
Iloe  or  lines  of  a  size  and  capacity  to  rea- 
sonably carry  12,000,000  cubic  feet  of  gas 
per  day  from  the  most  available  source  of 
supply  of  natural  gas  In  tbe  state  of  West 
Virginia  to  the  <Aty  of  LouisvlUe.  and  to  pros- 
ecute said  work  diligently  and  complete  said 
pipe  line  and  begin  to  furnlsb  gas  thereby 
within  (me  year  from  said  date.  The  llife 
or  lines  were  to  be  a  continuous  piping — ^not 
br<*en — from  source  to  consumption,  capable 
of  witlistanding  a  pressure  of  350  pounds  per 
sgnare  inch,  and  provided  with  all  necessary 
equipment  to  supidy  12,000,000  cubic  feet  of 
gas  per  day  to  the  city  of  Louisville.  It  was 
further  agreed  that  tbe  gas  company  should 
Immediately  upon  the  completion  of  the  line 
aforesaid  commence  to  BUPtfiy  natural  gas 
to  consumers  In  said  city  up  to  12,000,000 
cubic  feet  per  day,  but  there  is  no  provision 
In  the  bond  guaranteehig  tbe  gas  company 
to  cmtlnue  to  .supply  said  quantity  of  gas  to 
said  dty,  except  that  the  gas  company  by  the 
contract  was  not  to  make  or  allow  any  con- 
nections to  be  made  with  its  main  pipe  line 
between  tbe  source  of  supply  and  the  said 
city  which  would  reduce  tbe  sui^ly  of  gas  to 
said  city  below  12,000,000  cubic  feet  per  day. 
Undoubtedly  the  contracting  parties  contem- 
plated and  intmided  to  and  did  contract  for 
a  supply  of  natural  gas  of  not  less  than 
12,000,000  cubic  feet  per  day,  when  required. 

The  conditions  of  the  bond  are  not  aa 
broad  as  the  contract,  for  the  bond  only  un- 
dertakes to  guarantee  the  commencement  of 
the  work  within  60  days,  the  prosecuti<Hi  of 
the  work  with  reasonable  diligence,  and  the 
completion  thereof  within  one  year  from  the 
acceptance  of  the  franchise  and  the  immedi- 
ate beginning  to  furnish  gas  thereby  up  to 
the  capacity  of  the  Hue  or  lines,  12,000,000 
cubic  feet.  It  does  not  mention  tbe  3-ounce 
gas  pressure  required  at  the  point  of  con- 
sumption by  section  7  of  the  ordinance,  nor 
the  probibltiou  against  connections  by  con- 
sumers with  the  main  pipe  line  between  the 
source  of  supply  and  the  city  of  Louisville. 
.  As  work  on  the  pipe  line  was  promptly 
commenced,  prosecuted  with  diligence,  and 
completed,  if  completed  at  all,  wltbln  less 
than  tbe  time  given  In  tbe  contract  and  bond, 
there  can  be  no  recovery  by  the  rfty  In  this 
action  unless  the  bond  was  breached  by  the 
failure  of  the  gas  company  to  carry  the  pipe 
line  to  and  connect  It  with  the  then  most 
available  source  of  supply  of  natural  gas  in 
the  state  of  West  Virginia,  or  failed  to  equip 
the  pipe  line  with  such  machinery  in  the 
nature  of  compresemt  or  fwciiig  fans  aa 


were  reaaonaUy  nocoasary  to  drive  12,000,000 
cubic  feet  of  gas  In  cold  aod  unfavorable 
weather  through  the  pipe  from  tbe  gas  fields 
to  the  city  of  LouisriUe.  If  the  gas  company 
failed  in  eitlier  of  theae  particulars,  it  and 
its  surety  ore  liable  od.  the  bond. 

33w  petition  avers  a  wast  performance 
oa  the  pait  oC  the  gas  oompany  in  both  tliea» 
parttcnlara,  as  wdl  as  many  otbers.  Tlie  an- 
swer  traTwses  part  of  the  material  averments 
of  tbe  petition,  and  ideads  afflrmatlTely  In 
avoidanoe  of  the  othera.  In  answer  to  tlie 
allegatltms  of  tbe  petition  that  the  pipe  line 
was  not  oonstmcted  by  the  gas  conqpany  to 
the  most  available  source  of  supply  of  natural 
gas  In  the  state  of  West  Vlrgiiiia,  the  answer 
says: 

"It  [gas  company]  immediately  proceeded  to 
acquire  and  did  acquire  rights  of  way  for  the 
pipe  line,  in  the  said  onUnance  referred  to, 
from  the  city  of  Louisville  to  the  West  Vir- 
ginia line,  a  distance  of  almost  200  miles,  and 
that  it  immediately  and  at  great  ezpeose  and 
outlay,  proceeded  thereafter  to  construct  a 
pipe  line,  and  did  construct  said  pipe  line,  con- 
usting  of  oontinDoas  piping,  from  tbe  most 
available  source  of  snpply  of  natural  gas  in 
tbe  state  of  West  Virginia  to  tbe  city  of  Lonis- 
viile.  Defendants  say  that  said  pipe  line  at 
Ines,  a  point  within  about  4  miles  of  the  West 
Virginia  line  connected  with  the  16-ineh  pipe 
line  of  the  United  Fuel  Gas  Company,  which 
extended  from  said  point  to  Kermit,  in  West 
Virghda.  and  to  tbe  West  Virginia  gas  fields, 
with  which  said  IB-inch  pipe  line  was  con- 
nected with  various  mains  and  pipes.  Defend- 
ants ssy  that  said  pipe  line  was  constmcted 
and  laid  in  the  most  approved  manner,  and  that 
it  was  an  iron  pipe  12  inches  in  dyuuneter, 
capable  of  withstanding  a  pressure  of  400 
pounds  to  the  square  Ineh,  instead  of  35U 
pounds  to  the  square  inch,  as  in  said  franchise 
ordinance  called  for,  and  having  a  capacity  for 
supplying  over  14,000,000  cubic  feet  of  gas  per 
day,  instead  of  the  12,000,000  euUe  feet  of  gas 
per  day  provided  for  In  tile  said  franchiat  or- 
dinance,  and  was  provided  vtft  all  tin  neeeB< 
sary  equipments  to  snnly  tiis  dvacity  afore* 
said.  •  •  • 

"Defendants  say  that  the  West  Virginia  gaa 
field  with  which  the  defendant  LomsviUe  Gaa 
&  Electric  Company's  said  pipe  line  was  con- 
nected, as  herein  set  out,  had  at  the  time  so 
output  capacity  of  natural  gas  avafltble  for 
said  defendant  nnder  Its  contract  with  Uie 
United  Fuel  Oaa  Company,  in  Ae  petftfon  set 
out,  greatly  In  «mm  of  the  reqidremaits  of 
said  defendant  under  its  contract  with  the 
plaintiff,  and  was  able  to  furnish  to  said  de- 
fendant and  to  said  pipe  line  much  more  than 
12,000,000  cubic  feet  of  natural  gas  per  day. 
having  a  heating  capacity  far  in  excess  of  700 
Bridah  thermal  units  to  the  cable  foot,  and 
that  from  tbe  time  it  made  the  said  connection 
and  began  to  tanrish  gas  on  Ifardi  i2,  1914. 
until  I>ecemt>er  10^  1017,  exoepting  onir  for  s 
period  of  about  40  hours  In  Februaiy,  1917, 
said  defendant  was  ready  and  aUe  to  fnmish 
12,000,000  cubic  feet  of  gas  per  day  to  the 
city  of  Louisville,  and  did  furnish  far  in  ex- 
cess of  said  amount  of  gas  per  day  to  said  dty 
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•n  several  days  darint  Bald  period  and  when- 
ever demanded. 

"Defendants  say  that  the  United  Fnel  Oas 
Company,  with  which  company  the  contract 
for  natural  gas  for  the  city  of  Loalsville  was 
secured,  as  in  the  petition  set  out,  and  a  copy 
of  which  is  filed  with  the  petition,  is  one  of  the 
largest  and  moat  responsible  natural  gas  com- 
panies in  the  state  of  West  Virginia,  if  not  the 
largwt  aa  d^endanta  bdiere  it  is,  and  that 
the  contract  m^e  with  it,  aa  aforesaid,  was 
the  best  oontraet  for  natural  gas  then  obtain- 
able or  that  could  be  secured;  that  the  cities 
of  Clndnnatl,  Cleveland,  Toledo,  Columbus,  and 
the  town  of  Portsmouth,  Ohio,  in  the  petition 
referred  to,  ohtsin  their  gas  supply  under  siml< 
lar  contracts  by  or  through  the  United  Vuel 
Oas  Company,  or  its  aubsidiaries:  that  all  such 
contraeta  made  bj  the  said  company  and  oth> 
•rs  in  like  bn^ess  for  fumMilng  gas  to  dides 
or  towns  are  made  subject  to  contracts  there- 
tofore made.  The  contract  of  the  United  Fuel 
Gas  Company  with  the  defendant  LonlsviUe 
Gas  &  Blectric  Company  for  fumiflhlng  gas 
was  necessarily  made  subject  to  contracts 
theretofore  entered  into  by  it  to  furnish  gas 
to  other  cities  in  the  said  contract  mentioned 
which  had  earlier  contracts  with  the  said  com- 
pany, which  entitled  them  to  such  priority, 
just  as  the  contract  of  the  said  Fuel  Oaa  Com- 
pany with  said  defendant  has  and  la  given 
priority  over  other  contracts  for  natural  gas 
made  by  it  with  other  cities  aince  the  date  of 
said  contract  with  said  defendant" 

[S]  N^Uwr  the  oontraet  or  b<»id  required 
the  gas  company  itsdf  to  bnlld  or  own  tiie 
pipe  line,  bat  It  guaranteed  only  tbe  build- 
ing ot  imoh  a  line  or  caiuiiig  It  to  be  bnlltt 
and  was  required  to  have  audi  owner- 
ship or  control  over  the  line  for  the  life  of 
tbe  ftoniobtae  as  to  Insure  a  complisnce  with 
Its  tenna  If  the  eidlre  line  had  been  cod- 
•tmcted  bj  another,  or  If  owned  by  another, 
there  la  no  breach  of  the  bond  unlesa  the  gas 
company  has  no  such  control  over  the  Use 
as  will  enable  It  to  carry  out  its  tendilse 
contract 

[4]  In  thla  view  the  answer  presented  a 
good  defense  In  so  far  as  the  petition  relies 
np(Ki  a  failure  to  construct  a  continuous  p^ 
line.  But  if  upon  the  Mai  it  Is  ahown  that 
tbe  jApe  line  does  not  reach  and  connect  with 
the  then  most  available  source  of  supply  of 
natural  gas  In  the  state  of  West  Yiri^ia.  or 
that  the  Une  is  either  owned  or  controlled 
by  tbe  gas  company  in  such  way  as  not  to 
enable  it  to  carry  out  its  franchise  contract, 
the  city  may  recover. 

It  Is  common  knowledge  that  gas  wHI  not 
flow  as  freely  in  cold  weather  aa  It  does  In 
warm,  and  the  colder  the  weadier  the  leas 
the  flow  of  gaa  These  facts  were  in  tbe 
poasesslm  of  the  gas  oHnpany  at  the  time 
of  the  acceptance  of  the  ordinance^  It  was 
its  duty,  therefore,  to  anticipate  th^t  when 
cold  weather  came  the  gas  in  its  pipes  would 
not  flow  as  freely  as  in  warm  weatlier,  and 
in  very  cold  weather  It  would  be  worse,  and 
to  provide  the  pipe  line  with  such  comprea- 
sora  or  forcing  fans  as  would  drive  the  gas 


throutfi  the  pipe  lines  from  the  source  of 
sumily  in  West  Virginia  to  dw  city  of  Louis- 
ville in  the  coldest  weather  and  worse  con- 
ditions that  oould  reasonably  have  been  ex- 
pected to  occur  In  the  region  where  tbe  pipe 
line  laya  If  the  gas  company  failed  to  pei^ 
form  this  dulr*  and  as  a  result  thereof  tbe 
gas  siVPly  and  pressure  in  the  city  of  Louls- 
vUle  fell  below  that  for  whicdi  the  oontraet 
calls,  ttie  pipe  Une  was  not  cmatnicted  or 
completed  according  to  the  ctmtract  and  bond 
within  one  year  from  the  date  of  tbe  accept- 
ance Qt  the  franchise,  and  the  gas  company 
is  liable  on  its  bond. 

[6]  The  afitrmative  paragrajdis  of  tbe  an- 
Bwer  of  the  gas  company  show  that  tbe  line 
was  eqntnwd  with  all  necessary  machinery 
to  force  the  gas  through  the  i^pe  line  in  all 
but  unusually  odd  weather,  which  the  gas 
company  could  not  have  reasonably  anticipat- 
ed and  did  not,  or  have  caaaa  to  eq;nct  alimg 
or  OB  the  Use  <rf  its  ptpa  Ttdu  answer  was 
thraefore  good,  and  the  demurrer  should  have 
bem  overruled  as  to  It.  Whether  It  can  sus- 
tain tlkese  averments  by  evldoioe  remains  to 
be  seen.  Undoubtedly  tbe  bond  sued  on  must 
be  treated  as  Uquldated  damages,  and  not  as 
a  penalty.  It  would  be  well-nigh,  If  not  ab- 
solutely, impossible  to  ascertain  tha  amount 
of  loss  or  danmge  sustained  by  the  city 
through  the  failure  of  the  gas  company  to 
comply  with  the  terau  of  section  6  of  the 
OTdinance,  if  it  did  ffeiL  Our  rule  la  to  hold 
the  sum  named  In  the  brad  Uquldated  dam- 
agea  where  the  lose  resulting  from  the  breaA 
at  title  agreement  would  be  very  uncertain 
and  eviduice  of  this  amount  very  difficult  to 
obtain,  and  tbe  fair  Import  ^  the  agreement 
is  that  the  amount  of  money  named  In  the 
bond  was  spedfled  and  agreed  upw  by  the 
parties  to  save  expense  and  avoid  the  diffl^ 
culty  of  proving  the  actual  damage,  and  Is 
not  out  of  pn^ortloD  to  the  actual  damage 
sustained.  Conmumwealth  v.  Oimi  ft  Go..  Ill 
Ky.  110,  68  S.  W.  467.  28  Ky.  Taw  Bep.  BZL; 
American  Book  Oo.  Wells,  88  S.  W.  622. 26 
Ky.  Law  1160;  Qnnpif  v.  Pwkins.  148 
Ky.  188,  146  8.  W.  880;  United  Mates  t. 
Steel  Co.,  206  U.  S.  100, 27  Sup.  Ot  460, 61 
Ed.  781 ;  Sun  PubUshing  Oo.  Uoore,  188  n. 
S.  642,  22 Sup.  Ct  240;  46  U  Bd.  866;  IHacal 
Court  V.  Public  Service  Ca,  181  Ky.  246,  204 
S.  W.  77;  Scotfs  Adm'r  T.  City  of  Mayfield, 
168  Ky.  278, 165  S.  W.  878. 

About  the  same  time  this  action  was  com- 
menced another  suit  was  began  by  the  city 
on  the  $50XKK>  bond  for  whidi  provisint  is 
made  in  sectiim  7  of  tlie  ci^  cvdlnance, 
ctvied  above;  whldi  suit  iwoceeded  to  Judg- 
moit  much  as  this  oo^  tbe  dty  being  ad- 
Judged  the  tuU  pMialty  of  that  bond,  from 
which  judgment  an  appeal  was  also  prosecut- 
ed to  ^fs  court.  That  Judgmmt  waa  by  an 
0|ilDlon  of  this  oonrt  this  day  ddlvered,  re- 
versed upon  the  ground  that  the  dty.  as  an 
oitlty,  bad  -and  can  maintain  no  aetion  for 
the  damage  if  any,  eustalned  by  Indlvidnal 
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gas  users,  but  stidi  action  can  <mly  be  pro»- 
ecnted  iQr  the  IndlTfdual  or  ocmsumer  safltap- 
Ing  am  loss  or  damage  of  wUch  complaint 
Is  made^  See  Louisville  Gas  &  BSectrlc  Go. 
V.  01t7  <a  LoulsTllle.  231  S.  W.  018. 

For  the  reasons  bidlcated,  thejudgmemtu 
reversed  tor  proceedlngB  conalBtait  wlQi  Oils 
opinion. 

Judgmait  reversed. 

QUIN,  J.,  not  alttlnfr 


LOUISVILLE  OAS  &  ELECTRIC  CO.  et  al. 
V.  CITY  OF  LOUISVILLE. 

(Court  of  Appeals  of  Kentucky.  March  25, 
1921.   Bebearing  Denied  June  24,  1921.) 

Qm  ^13(0— City  eaanst  sue  oa  gas  con- 
pan/s  bond  for  damages  asatalaad  by  In- 
dividual gas  users. 
Under  a  gas  company's  bond  for  the  nse 
and  b«nefit  of  the  inhabitants  of  the  dtj  grant- 
ing the  gas  company  its  franchise,  who  were 
users  of  gas  under  the  franchise  contract,  they 
were  each  entitled  to  maintain  an  action  on 
the  bond  for  violation  of  the  contract  resulting 
in  injury  to  them,  but  the  city  coidd  not  sue 
on  the  bond  for  damages  sustained  by  tiie  in- 
dividual gas  users,  and  is  not  a  necessary  par- 
ty to  such  a  mlt;  not  being  the  real  party  in 
interest. 

Appeal  fr<nn  Circuit  Gonrt,  Jeff erstm  Gonu- 
ty,  CMUmon  Pleas  Brandi.  Second  IMvialM. 

Action  by  the  City  of  Iwoolsvllle  against  the 
Louisville  Gas  &  Electric  Company  and  the 
National  Surety  Company.  From  Judgment 
for  plaintiff,  defendants  appeaL  Reversed, 
with  directions. 

A.  P.  Humphrey  and  .Matt  O'Doberty,  both 
of  Louisville,  and  Cummins,  Bolmer,  Flynn, 
ft  McKenna,  of  Chicago,  III.,  tor  ai^>ellants. 

Jos.  S.  Lawton,  of  LoulsvlUe,  for  appeUe& 

SAMPSON,  J.  The  city  of  Lonlavllle  In 
March,  1913.  granted  to  the  Louisville  Oas  & 
Electric  CcMnpany  a  franchise  or  privilege  to 
lay,  maintain  and  operate  In  the  streets, 
avenues,  alleys,  and  public  roadways  In  the 
city  of  Louisville  a  system  of  mains,  pipes, 
and  appliances  for  the  distribution  and  sale 
of  natural  gas,  manufactured  gas,  and  mixed 
gas.  By  that  franchise  the  gas  company  was 
vested  vrltfa  the  right  and  privilege,  pennls- 
slon,  and  authority,  subject  to  ttie  p^0Ti^don9 
of  the  ordinance  and  all  powers  reserved  to 
said  dty,  to  acquire,  lay,  ccmstrnct,  maintain, 
and  operate  a  system  of  mains  and  pipes  In, 
along,  through,  and  under  the  streets,  ave- 
nues, alleys,  and  public  ways  within  the  cor- 
porate boundaries  of  tba  dty  of  Louisville  as 
fb^  now  exist  or  may  hereafter  be  ntmded 
and  on  and  under  the  bridges  and  viaducts 


owned  and  controlled  by  said  dty,  for  dlf>- 
trlbntlng  and  sdUing  natuial,  manneactured, 
and  mixed  gas. 

The  francbise  also  provides  In  section  4 
that— 

"All  pavements  and  aidewalks  shall  be  tak- 
en op  and  all  excavations  in  said  streets,  ave- 
nues, boalevards,  sidewalks,  lanes,  highways, 
alleys,  and  public  ways  sball  b«  made  only  with 
the  written  permission  of  the  Board  of  Public 
Works  and  under  the  snpervMon  of  said 
board.  •  •  ••• 

As  this  litigation  largely  gathers  around 
sections  6  and  7  of  the  franchise,  we  copy 
these  sectioDB  in  full: 

"Sec.  6.  Said  grantee,  his  successors  or  as- 
signs, shall  within  sixty  (60)  days  after  the 
acceptance  of  this  ordinance  begin  and  con- 
tinue to  lay  a  main  line  or  lines  of  pip*  or 
cause  the  same  to  be  done  from  the  most 
available  source  of  supply  of  natural  gas  in  the 
state  of  West  Virginia  to  the  city  of  Louis- 
ville, which  said  main  line  or  lines  shall  con- 
sist of  continuous  piping  and  be  a  piping  capa- 
ble of  withstanding  a  pressure  of  three  hundred 
and  fifty  (350)  pounds  per  square  inch  and  be 
of  a  aze  having  a  capacity  for  supplying  twelve 
million  (12,000,000)  cubic  feet  of  gu  per  day 
to  said  city  and  provided  with  all  necessary 
equipment  to  supply  the  capadty  aforesaid, 
and  said  grantee  shall  complete  said  line  or 
lines  of  pipe  within  one  year  from  the  pas- 
sage and  acceptance  of  this  ordinance,  unless 
prevented  from  bo  doing  by  the  delays  of  bona 
fide  litigation  or  by  other  cause  or  causes  be- 
yond the  control  of  the  grantee.  And  said 
grantee  shall  immediately  thereafter  commence 
to  supply  natural  gas  to  consumer  up  to  the 
capad^  aforesaid,  provided  that,  if  the  work 
herein  authorised  be  delved  by  faiJnnetioB, 
bona  fide  litigation  or  by  other  cause  or  eans- 
es  beyond  the  control  of  the  grantee  such  de- 
lay or  delays  shall  not  be  considered  in  esti- 
mating the  time  witliin  which  such  work  sball 
be  commenced  and  completed  and  natural  gas 
supplied.  Said  supply  of  twelve  million  (12,- 
000,000)  cubic  feet  per  day  shall  not  be  re- 
duced by  reason  of  any  connections  with  said 
pipe  line  being  made  between  the  dty  of  Louis- 
ville and  the  source  of  supply.  And  said  gran- 
tee, his  successors  or  assigns,  shall  in  forty 
(40)  days  after  the  acceptance  of  the  bid  of 
grantee  execute  a  bond  to  the  dty  of  Louis- 
ville with  good  and  suffident  surety,  to  be  ap- 
proved by  said  dty  in  the  sum  of  two  hundred 
and  fifty  thousand  ($250,000)  dollars,  condi- 
tioned upon  the  carrying  out  of  the  provisions 
of  the  section  of  this  ordinance  as  to  the  be- 
ginning, continnance  and  completion  of  the 
laying  of  said  pipe  line  and  beginning  to  fiir- 
nlsh  natural  gas  thereby  and  upon  said  condi- 
tions being  fulfilled  said  bond  shall  terminate 
and  sureties  be  released,  and  said  bond  shall 
be  given  as  additional  security  to  the  bond  pro- 
vided for  in  section  7. 

"Sec.  The  grantee  shall  within  for^  (401 
days  after  the  acceptance  of  the  bid  of  gran- 
tee, execute  a  bond  to  the  dty  of  X4)nlsrille, 
with  good  and  saffident  sureties  to  be  ap- 
proved by  the  dty,  in  the  sum  of  fifty  thou- 
sand (¥60,000)  dollar^  conditioned  npon  the 
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faithfol  performance  and  discharse  of  all  tbe 
obligatioDB  impoaed  upon  tbe  srantee  by  tbiB 
ordinance,  including  the  obligationa  imposed  b; 
section  6  hereof,  and  conditioned  that  the  gran- 
tee shall  restore  the  sidewalks  and  pavements 
and  all  pnblic  ways  to  the  original  condition 
and  maintain  the  same  as  provided  in  section 
4  and  ahall  save  the  city  hamleie  from  bU  Ion 
and  damage  which  may  be  dtne  to  Ita  public 
ways  or  other  property,  or  to  persons  or  prop- 
erty of  individuals  by  the  conduct  of  the  gran- 
tee's business,  or  arising  out  of  the  uses  and 
privileges  herein  granted.  Said  bond  sball  be 
renewed  from  time  to  time  as  and  when  re- 
quired by  the  city '  of  Louisville.  Said  bond 
sball  farther  be  conditioned  that  tbe  grantee 
shall  defend  all  aoits  and  pay  all  judgments 
against  the  city  of  Loulivilla  and  hold  tbe  city 
free  from  all  liability  arising  out  of  Qi«  con- 
struction, '  maintenance,  or  operation  <ff  the 
grantees  mains,  condidta,  or  oAer  apparatus 
tn  the  public  waya  of  the  city  of  Loais^e." 

Under  tbe  foregoing  sections  of  tbe  or^ 
dlnance  the  gas  company  executed  the  two 
bimdB  q;>eclfled,  one  for  (200,000  under  sec- 
tiw  6  of  the  oflUnauce,  and  Uie  other  for 
$S0kO0O  under  section  T  of  the  ordinance^  and 
on  eadi  of  tJie  said  undertakings  tbe  Na- 
tional Sure^  Gcmpany  became  and  Is  tbe 
surety. 

Tbia  suit  was  cmnmmced  In  Harch,  1018, 
1^  tbe  city  ut  LoolsriUe  against  the  Louis- 
ville Gas  &  Slectric  Company  and  the  Na- 
tional Surety  Company  to  recorer  ¥50,000 
on  the  obllgatl«i  executed  by  tbe  gas  com- 
pany under  section  7,  above  quoted.  Tbe 
bond  sued  on  Is  In  words  uid  figures  as  fol- 
lows: 

"Know  all  men  by  these  presents  that  tbe 
undersigned,  Louisville  Gas  At  Mectric  Com- 
pany, a  corporation  organised  under  the  laws 
of  the  state  of  Kentucky  (hereinafter  called 
the  Gas  &  Electrie  Company),  as  principal, 
and  National  Surety  Company,  a  corporation 
organized  under  the  laws  of  the  state  of  New 
Yorkf  as  surety,  parties  of  tbe  first  part,  and 
city  of  Louisville  (hereinafter  called  the  city), 
of  the  second  part,  witnesses  that  the  said  par- 
ties are  held  and  bound  unto  tbe  city  in  the 
full  sum  of  fifty  thousand  ($50,000)  dollars, 
payment  whereof  well  and  truly  to  be  made  tbe 
■aid  first  parties  do  hereby  bind  themselves, 
their  luccessors  and  assigns,  firmly  by  these 
presents,  as  witness  the  hands  and  seals  of 
the  first  parties  hereunto  affixed  this  July  8, 
1013. 

"The  condition  of  tbe  above  obligation  is  such 
that,  whereas  tbe  city,  by. an  ordinance  ap- 
proved March  20,  1013,  created  and  provided 
for  the  sale  of  a  ftandilse  or  privilege  of  ac- 
quiring, laying,  maintaining,  and  operating  in 
the  street^  avenaei,  alleys,  and  public  ways 
of  the  city  of  Louisville,  Kentucky,  a  system 
of  mains,  pipes,  and  appliances  for  the  distri- 
bution and  sale  of  natural  gas,  manufactured 
gaa,  and  mixed  gas,  and  the  sale  of  said  fran- 
chise as  herein  provided  was  thereafter  duly 
made,  and  the  Louisville  Gas  Company  became 
the  Udder  at  said  sale,  and  its  bid  was  accept- 
ed by  the  general  council  of  the  city  of  Louis- 
ville, and  payment  was  made  by  the  Louisville 


Gas  Company  of  the  purchase  priee  of  said 

franchise,  and  since  that  date  tbe  Iiouisville 
Gaa  Company  has,  by  agreement  of  consolida- 
tion with  sundry'  other  companies,  formed  the 
Gas  &  Electrie  Company,  one  of  the  parties 
of  the  first  part,  and  by  said  agreement  of  con- 
solidation said  franchise  lias  pasaed  to  said 
Gaa  &  Bleetrie  Company: 

"Now,  if  tbe  said  Oa«  &  Electric  Company 
shall  faithfully  perform  and  discharge  all  the 
obligations  imposed  upon  the  grantee  by  said 
ordinance,  including  tbe  obligationa  imposed 
by  section  6  thereof,  and  shall  restore  tbe  side- 
walks and  pavements  and  all  public  ways  to 
their  original  condition,  and  shall  maintain  the 
same  as  provided  in  section  4  thereof,  and  shall 
save  the  dty  harmless  from  all  loss  and  dam> 
age  which  may  be  done  to  Its  public  ways  or 
other  property,  or  to  persons,  or  to  pri^erty 
of  individuals,  by  the  conduct  of  the  business  of 
the  Gas  &  Electric  Company  as  defined  by  said 
ordinance,  or  arising  out  of  tbe  uses  and  privi- 
leges therein  granted,  and  shall  defend  all 
suite  and  pay  all  judgments  against  the  dty  of 
Louisville,  and  hold  tbe  dty  free  from  all  lia- 
bility arising  out  of  the  construction,  mainte- 
nance, or  operation  of  said  Gas  St  Electric 
Company's  mains,  conduits,  or  other  apparatus 
in  the  public  waya  of  the  of  Louisville, 
then  tills  oUigation  shall  b«  Toid;  otherwise  In 
full  force  and  virtue." 

After  a  motltm  by  the  gas  company  and 
others  to  strike  out  certain  parts  of  the  pe- 
tition had  been  passed  upon  and  an  oplniMi 
delivered  by  the  court  the  defendants  filed 
answer.  The  city  then  entered  a  motltm  to 
make  tbe  fourth  paragraph  of  tbe  answer 
more  specific  and  a  further  motion  to  strike 
certain  words  and  phrases  from  tbe  anever. 
The  city  also  filed  a  gmeral  demurrer  to 
the  second,  tblrd,  fourth, '  and  fiftb  para- 
.grapbs  of  tbe  answer,  sU  <^  wbicb  after 
bearing  were  sustained.  The  gas  company 
and  Its  surely  tbcn  filed  an  ammded  aiwwer, 
to  which  general  demurrer  was  interposed 
by  the  city,  and  again  sustained.  The  gas 
company  and  tbe  surety  company  then  filed 
an  amended  answer  and  counterclaim,  to 
wblcli  a  general  demurrer  was  filed  by  the 
dty,  and  the  court  again,  after  careful  con* 
slderatlon  of  the  qaestl<ms  Involved,  d^ver- 
ed  a  written  opinion  sustaining  the  demurrer, 
niereupon  tbe  gas  company  and  Its  surety 
declined  to  further  plead,  but  asked  for  a 
separaUon  of  the  ccmclustons  aX  law  and 
fact,  wblcb  latter  motion  the  court  sustained 
and  rendered  a  Judgment  against  the  gas 
company  and  the  surety  company  for  $50,000 
on  the  bond,  and  made  a  separate  finding  of 
the  facts  and  the  law  applicable  thereto. 

Tbe  gas  company  and  Its  surety  then  filed 
motion  and  grounds  for  a  new  trial,  In  which 
It  set  fbrth  the  following  reasons: 

(1)  Because  the  court's  findings  of  fact 
herein  do  not  sustain  tbe  Judgment 

(2)  Because  tbe  evidence  beard  does  not 
sustain  tbe  findings  of  fact  by  the  court  or 
any  of  them. 

(3)  Because  the  court's  finding  of  fact  tbat 
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there  waa  an  agreement  upon  the  part  of 
title  LoulSTlUe  Gas  Company  to  furnish  12,- 
000,000  cable  feet  of  gas  per  day  whaj  re- 
quired Is  not  sustained  by  the  evidence. 

(4)  Because  the  court's  flodlng  that  the  de* 
toidant  gaa  company  agreed  that  the  pres- 
sure at  no  time  should  fall  below  three 
ounces  to  the  square  Inch  Is  not  sustained  by 
the  evidence  and  is  contrary  to  the  evidence. 

^  Because  the  court's  findings  of  fiict  and 
the  judgmeot  of  Oie  court  are  contrary  to 
the  law  and  contrary  to  the  evidence,  and 
are  not  sustained  by  snfflclent  evidence. 

(6)  Because  the  court  erred  tn  sustaining 
plaintlff'B  motion  tor  Judgmoit 

(7)  Because  the  court  erred  la  overruUzu; 
the  motion  at  the  defendants  and  eadi  of 
them  for  Judgment  In  th^  favor,  mada  at 
tbe  conclusion  of  the  evld«ice. 

(8)  Because  the  court  erred  In  admitting 
over  the  objection  of  the  d^oidants  incompe- 
tent evidence  as  ethown  by  the  staLOgraphar's 
report  of  the  trial, 

<0)  Because  the  court  wred  in  ezetndlng 
competent  evidmce  otTered  hy  ttw  defendants 
as  shown  by  the  said  stenographw's  report 

(10)  Because  the  Judgment  ai  Out  court  Is 
contrary  to  the  law  and  contrary  to  the  evt 
dence. 

This  motion  was  overruled,  and  the  gas 
company  and  Its  surety  appeal  to  this  court 
It  urges  several  grounds  for  a  reversal  of  the 
Judgment  among  them:  (1)  The  finding  of 
the  court  that  the  gas  axisumers  were  dam- 
aged in  the  sum  of  $50,000  Is  not  supported 
by  any  evidence ;  (2)  the  dty,  having  elected 
to  sue  in  equity  for  q>edflc  performance,  is 
bound  by  Its  election  and  cannot  maintain 
this  action;  (3)  error  In  holding  that  the 
contractual  ordinance  sued  on  in  this  case 
must  be  treated  as  a  statute,  and  not  as  a 
contract;  (4)  error  In  holding  iDsuffident 
the  plea  of  defendants  based  on  the  action 
of  the  War  Department  of  the  United  States 
government  which  rendered  the  gaa  oxn- 
pany's  obligation  to  furnish  12,000,000  cubic 
feet  of  gas  every  day  impossible  of  perform- 
ance; (5)  the  trial  court  erred  in  holding 
that  the  $50,000  named  In  the  bond  is  liqui- 
dated damages ;  (6)  the  dty  had  no  right  of 
action  to  recover  damages  for  loss  sustain- 
ed by  Individual  gas  consumers;  (7)  as  the 
franchise  provided  for  liquidated  damages 
other  than  that  stipulated  in  the  bond,  no 
other  damages  are  recoverable. 

Of  these  several  grounds  urged  by  appel- 
lants for  a  reversal  of  the  Judgment  it  will 
aaly  be  necessary  for  us  to  consider  the 
right  of  the  dty  as  an  entity  to  maintain 
this  action  on  the  bond  to  recover  damages 
which  it  is  admitted  were  sustained,  if  at 
all,  by  individual  gas  consumers,  inhabitants 
of  the  dty,  and  not  by  the  munidpallty ;  for. 
If  the  dty  of  Louisville  has  not  stated  a 
cause  of  action  in  its  petition  or  Is  not  en- 
Utled  to  mnintHtn  this  action*  the  Judgment 


must  be  reversed,  with  directions  fo  ^fm^m 
the  petition,  and,  as  we  have  reached  this 
conduslon,  it  wlU  therefore  be  whaUy  unnec* 
essary  to  consider  any  of  the  other  grounds 
urged  in  toief  of  counsel  for  appellants. 
Very  little  at  appellee's  brief  is  devoted  to 
a  discussion  of  these  questions,  but  reliance 
is  had  up«i  the  written  <^lnl<»ia  of  Circuit 
Judges  Oordon  and  Bay,  which  are  set  out 
at  length  in  the  record.  These  opinions  are 
rested  chiefly  upon  ttie  tert  of  IMlloa  on  Hu- 
nldpal  Corporations,  t  1231;  Scotia  Adm'r 
V.  City  of  Mayfleld,  153  Ky.  280;  155  8.  W. 
376;  L.  &  N.  B.  B.  Ca  v.  Oty  of  SbelbyTllle^ 
179  Ey.  132,  200  S.  W.  834.  Is  dlscanlng 
this  question  Judge  Oordon  In  Ida  written 
opinion  says: 

"It  is  further  urged  upon  the  court  that  the 
dty  has  lost  nothfng,  hai  Bastained  no  actual 
damage,  and  therefore  cannot  rewver.  TIub 
contention  seems  to  be  folly  answered  in 
Scott's  Adm'r  v.  City  of  UayfieUI,  ISS  Ky.  280, 
155  S.  W.  876.'* 

We  cannot  agree  with  tb%  learned  drcolt 
Judge  that  the  question  under  emaideratloa 
is  settled  adversely  to  the  gas  company  the 
authorities  dted.  Tb»  b<md  sued  <»  was 
executed  for  the  use  and  benefit  of  the  sew. 
al  inhabitants  of  the  dty  of  Irf)ulavme  irtio 
wwe  users  of  gas  under  the  contract  made 
the  d^  with  the  gaa  omapany,  and  they 
were  each  entitled  to  maintain  an  action  up- 
on tlie  bond  for  any  violation  of  the  oontract 
wbldi  Rsnlted  in  a  legal  Injury  to  than. 
This  Is  the  vell-eBtablisbed  rule  In  Kentiufty. 
The  courts  of  wly  one  other  states  Ntnth 
Carolina,  adhered  to  this  doctrine^  Ctonell  v. 
Water  Supply  Ool.  124  N.  a  828;  82  8.  B. 
720,  40  Zi.  B.  A.  513,  70  Am.  St  Bep.  698; 
Jonea  t.  Dnrtuun  Water  Oo.,  135  N.  a  S53, 
47  S.  B.  015.  But,  notwithstanding  this,  we 
consider  It  the  soundest  upon  reason  and 
calculated  to  afford  m<ne  adequate  relief 
then  the  rule  adc^ted  by  the  courts  of  the 
majority  of  the  states. 

As  far  bade  as  December,  1889,  this  court 
in  the  case  of  Fadncah  Lumber  Go.  v.  Padn- 
cah  Water  Supply  Co.,  89  Ky.  340,  12  a  W. 
554,  13  S.  W.  249,  7  U  E.  A.  77.  25  Am.  St 
Rep.  636,  held  that  a  bond  ot  the  general 
nature  of  the  <me  sued  on  in  this  case  was 
for  the  use  and  benefit  of  the  inhabitants  ot 
the  dty,  and  that  an  individual  for  whose 
benefit  the  bond. was  evidently  made  could 
sue  thereon  in  his  own  nam^  though  the 
engagement  be  not  directly  to  or  with  him, 
and  that  section  18  of  the  Civil  Oode,  whldi 
by  express  terms  provides  that  every  actim 
must  be  prosecuted  In  the  name  of  the  real 
party  In  interest,  has  apfdlcaticHi  to  such 
cases  as  this.  If  the  dty  had  suffered  a 
wrong  as  an  entity  by  the  failure  of  the  gas 
company  to  ke^  and  perform  the  conditions 
of  the  contract.  It  could,  of  course,  maintain 
an  acticm  on  the  bond,  but  it  Is  not  the  oon- 
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tentlon  In  this  case  that  the  city  has  Buffered 
a  wrong  In  Its  municipal  capacity,  but  only 
Oiat  Ita  InhaUtantB,  Individual  members  <k 
t3ie  society  who  make  up  the  city,  bare  suffer- 
ed an  injury  through  the  failnre  of  the  gas 
company  to  comply  with  the  terms  of  the 
ordinance:  The  city  therefore  had  and  has 
no  cause  of  action  and  coold  not  and  cannot 
maintain  this  suit,  but  each  indirldtial  gaa 
user  who  Buffered  a'  legal  wrong  thioui^ 
the  failure  of  the  gas  company  to  ke^  and 
perform  the  terms  of  the  contract  has  and 
may  maintain  an  action  on  the  txmd  for  the 
Injury  suffered.  Repeatedly  this  court  has 
held  tbat  an  Inhabitant  of  a  city  may  main* 
tain  in  his  own  name  an  action  on  the  con- 
tract or  bond  of  a  water  company  to  recover 
for  a  loss  resulting  from  a  failure  or  refusal 
of  the  water  company  to  ke^  and  perform 
the  conditions  of  the  contract  or  tXHid  with- 
out Joining  the  dty  In  whose  nam*  the  con- 
tract is  made  as  party  defendant  Padncah 
Lumber  Oo.  t.  Paducah  Water  Supply  Co^ 
supra;  Graree  t.  Llg<m,  112  Ky.  775,  66  S. 
W.  72S,  23  Ky.  Law  Rep.  2149;  L«clngt<ui, 
etc.,  T.  Oota,  119  Ky.  698,  84  S.  W.  774,  88 
S.  W.  684,  27  Ky.  Law  Rep.  238,  797;  Kenton 
■Water  Co.  t.  Glenn,  141  Ky.  629,  133  S.  W. 
673;  Tobin  v.  Frankfort  Water  Oo,,  158  Ky. 
349,  164  S.  W.  906;  Owensboro  Water  Co. 
T.  Duncan  Adm'x,  32  S.  W.  478,  17  Ky.  Law 
Rep.  765;  Georgetown  Water  Co.  t.  Neale, 
187  Ky.  197,  125  S.  W.  29S.  0%  the  same 
effect  are  the  following  cases:  Gorrell  r. 
Water  Supply  Co..  124  N.  C.  828,  32  S.  B. 
720,  46  L.  R.  A.  613;  Jones  t.  Durham  Wa- 
ter Co.,  185  N.  C.  563,  47  a  B.  616 ;  Wood- 
bury T.  Tampa  Waterworks  Co.,  67  Fla.  243, 
49  South.  656,  21  L.  R.  A.  (N.  S.)  1034. 
The  bond  under  consideration  Is  a  continu- 


ing obligation,  and  the  dty  may  require  it 
to  be  renewed  from  time  to  time  in  order  to 
fully  protect  itself  and  its  inhabitants.  Un- 
der the  rule  adopted  by  this  court  many 
years  ago,  the  dty  Is  not  a  necessary  party 
to  an  action  by  an  tndlTldual  to  recover  on 
the  bond  for  loss  suffered  through  a  viola- 
tion ot  its  terms.  But  this  does  not  mean 
that  the  dty  may  not  In  a  pxoger  case  main- 
tain an  action  upon  the  bond  also.  The  lower 
court  In  Its  finding  of  fact  does  not  point 
out  a  single  Instance  In  which  the  dty  has 
suffered  a  loss  or  wrong  as  an  entity,  but 
only  that  the  dty  has  suffered  through  loss 
to  Its  individual  inhabitants  In  varying  im- 
portance. Under  our  rule  allowing  the  real 
party  In  Interest  only  to  maintain  an  adlon, 
It  would  appear  wholly  unnecessary  for  the 
dty  to  be  made  a  party,  either  plaintiff  or 
defmdant,  for  the  real  party  at  interest  Is 
the  individual  gas  user,  who  has  suffered 
through  the  failure  of  the  gas  company  to 
comply  with  the  terms  of  the  ordinance; 
such  person  is  the  real  party  In  interest  and 
in  possession  of  all  the  facts ; '  the  bond  was 
made  for  his  use  and  benefit.  We  can  think 
of  no  reason  why  he  should  not  be  pennltted 
to  maintain  the  action  in  his  own  name, 
nor  can  we  conceive  of  any  reason  why  the 
dty  of  Louisville  as  an  entity  should  be  per- 
mitted to  maintain  this  adlon  when  it  Is  not 
the  real  party  in  interest  and  has  suffered  no 
appreciable  damage  as  a  mnnidpallty. 

Having  reached  this  coneluslmi,  it  Is  un- 
necessary tor  us  to  discuss  the  other  qoes- 
tions  made  In  brief  of  counsel. 

The  Judgmient  Is  reversed,  with  direct! cms 
to  dismiss  the  petition. 

QUIN,  J.,  not  slttlns. 
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NINES  at  al.  T.  FELKINS  ft  ■!.   (No.  31792.) 

(Supreme  Court  of  Uissouri,  Division  No.  1. 
April  9,  1921.   Rebearlng  Denied 
Jane  6, 1921.) 

1.  Taxation  €=9734(7)— That  allegation  as  to 
defendant's  noaresldenoe  followed  prayer  of 
petition  aad  original  signature  of  piaintltTa 
attorn^  did  not  affeet  validly  of  deed. 

That  the  allivatlMi  as  to  nonresidence  of 
defendant  In  a  tax  suit  in  which  the  defendant 
was  served  by  publication  followed  the  prayer 
of  the  petition  and  the  original  signature  of 
idaintiff's  attorney  was  not  such  an  irregularity 
as  to  affect  the  validity  of  title  under  deed 
pursuant  to  the  proceedings. 

2.  Evidence  «s=»4l3— Parol  evMenoe  InadntlssU 
bio  to  attaek  raoord  In  tax  anit. 

In  suit  to  foredose  a  deed  trust,  in 
whidi  one  of  the  defendants  claimed  to  be  an 
innocent  purchaser  aa  succesBor  in  Interest  of 
tax  sale  purchaser,  parol  testimony  was  inad- 
missible to  show  that  an  allegation  appearing  In 
the  record  of  the  tax  suit  proceedings  as  a 
part  of  the  petition  in  such  anit  was  added  to 
petition  after  it  had  been  filed  and  the  sum- 
mons issued  without  an  order  of  court;  aadk 
testimony  constituting  an  attack  upon  the  rec- 
ord  by  parol  evidence. 

3.  Taxation  «=3648— Judgment  valid  on  Its 
face  not  subject  to  oollateral  attadt. 

Judgment  in  tax  suit  valid  on  its  faee  was 
not  subject  to  attack  in  action  to  foreclose 
deed  of  trust  innvhich  the  defendant  claimed 
title  as  successor  in  interest  of  tax  sale  pur- 
chaser. 

Appeal  tiom  Of rcult  Court,  Texas  County ; 
L.  B.  Woodside,  Judge. 

Suit  by  Florence  O.  Hlnes  and  another 
against  Ed  Felkins  and  others.  Decree  for 
defendants,  and  plaintiffs  appe&L  Affirmed. 

This  Is  a  suit  In  equity  to  reform  and  f<n«- 
close  a  deed  of  trust  <m  certain  land  in  Texan 
county.  Ma 

The  petition  Is  in  two  counts.  The  first 
count  alleges  that  oa  March  18.  1911.  de- 
fendants Ed  Felkins  and  Millie  Felkins,  bis 
wife,  executed  and  delivered  to  plaintiff  Flo- 
rence O.  Hlnes,  their  promissory  note  for 
$200,  payable  in  one  year,  bearing  intwest 
fr<nn  date  at  the  rate  of  8  per  cent  per  an- 
num, and  agrreed  to  secure  the  same  by  a 
deed  of  trust  on  the  south  half  of  the  north- 
east quarter  of  section  16,  township  28,  range 
9  west.  In  Texas  county.  Mo.;  that  on  the 
same  day  said  defendants  executed  and  de- 
livered to  plaintiff  a  deed  of  trust  purporting 
to  secure  the  said  note,  but  that  through  a 
mistake  of  the  scriven^  who  drew  the  deed 
the  land  conveyed  was  described  as  the  south 
half  of  the  southeast  quarter  of  said  section 
16,  Instead  of  the  south  half  of  the  northeast 
quarter  thereof;  tbat  defendant  Marion  Ed- 
wards claims  some  Interest  in  the  property 


intended  to  bave  been  conveyed,  flu  nfttore 
of  wblcAi  in  unknown  to  lOalntlffs,  but  wbieti 
Interest  if  any,  plalntifRs  desire  to  have  de- 
termined. The  count  eloses  with  a  prayer  for 
reformatioii  ot  tilie  deed  of  treat  Tta  sec- 
ond count  sets  op  the  deed  of  trust  as  soiq^t 
to  be  lefonued,  alleges  tbat  tbe  principal 
amount  of  the  note  secured  thereby,  with  li>- 
tM^est  thmon  from  March  18,  1917,  Is  duew 
and  praya  a  foredosnre  thereunder.  Plain- 
tiff Kirby  Lamar  la  trustee  nndw  the  deed 
of  trust  In  suit 

Def aidant  Marlon  EU wards  answered,  de- 
nying generally  the  allegati(m8  of  the  peti- 
tion, and  pleadbig  that  be  la  the  owner  ot 
the  south  half  oi  tbe  northeast  quarter  of 
section  iS  aftuvaaidt  being  an  innocoit  pnr- 
dbaaw  for  value,  and  tbat  be  la  in  poasea- 
sion  thereof. 

Defendants  Ed  E^ldna  and  MiUie  FdUns. 
who  were  nonresidents,  were  duly  served 
with  summons,  bat  made  default 

At  the  opening  of  the  trial  of  the  case  it 
was  agreed  that  defendant  Bd  Felklna  is 
tbe  ecHnmon  source  of  tiUe  to  tbe  land  in- 
volved. 

The  direct  evidence  for  plaintiffs  not  being 
material  to  tbe  question  here  loesented,  we 
shall  forego  adverting  tberebK 

To  sustain  tbe  issues  fbr  defendai^  Ed- 
wards, there  were  introduced  in  evidmse  tbe 
following  deeds,  to  wit:  Sheriff's  Deed  Rec> 
ord  Bo(A  ei,  page  4S2,  sluvwtng  sberiff'a  deed 
under  special  ocecntltm  tot  delinquent  taxes, 
dated  November  10^  191T,  reciting  Judgment 
of  tbe  circuit  court  on  August  29.  1917. 
against  Ed  Pelklns  and  In  favor  of  tbe  state 
of  Missouri,  at  tbe  rdatton  of  Jake  Lk  Uo- 
Klnney,  ocdiector,  conveying  tbe  soutta  balf 
of  tbe  northeast  quarter  of  section  IS  to  S- 
li.  Pollard  and  F.  J.  McGrath  for  a  consid- 
eration of  $86 ;  special  warrant7  deed  dated 
DecCTiber  8,  1917,  from  E.  It.  PoUard  and 
wife  and  Frank  J. 'McGhratb  and  wife  to 
F.  B.  Bills,  oonv^iq;  tbe  sane  land,  txx  a 
recited  condderati(Hi  of  $1,000  general  war- 
rant7  deed  dated  January  29,  1918,  tnm  F. 
R.  sails  and  wlfb  to  Jesse  and  Gewge  Haoiil- 
ton.  husband  and  wife,  oonveybig  tbe  same 
land,  for  a  recited  consideiatlon  of  $1,000; 
general  warranty  deed  dated  Mi^  17.  1918, 
from  Jesse  and  George  Hamilton  to  Marlon 
Bdwards,  conv^ring  tbe  same  land,  toe  a 
recited  consideration  of  $40(X 

Defendant  Edwards  teatlited  tlut  be  bought 
tbe  land  In  qnestl«i  from  Getarge  Hanilltwi. 
paying  $400  casta  tlinefor,  for  wMdi  be  ex- 
hibited a  receipt  and  tbat  be  Is  living  fbere. 
on ;  that  befme  he  paid  the  pnrchaae  money 
be  examined  an  abstract  ot  title  whlcSi  was 
exhibited  to  blm;  that  be  lEnew  nothing 
about  Mrs.  Hlnes  dalmiii^  a  lien  oe  bolding 
a  mortgage  on  tbe  land  nntU  he  was  served 
wltb  summms  as  defendant  berdu.  Tbe  ab- 
stract of  title  refarred  to  was  introduced  In 
evidence  and  shows  tbe  chain  of  title  <^«ed 
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In  erldenoe,  but  does  DOt  sbow  tbe  deed  of 
tnut  to  plaintiff  Hlnea. 

For  plointUEi,  bi  nbotbtl,  tli«ra  waa  read 
In  evidence  the  petlttoo  filed  May  80, 1917.  to 
the  tax  suit  brought  by  the  atate  at  the  rela- 
tion of  Jake  L.  McElnn^,  GoHectw,  agalnat 
defendant  Ed  FelklnSr  being  the  aame  suit 
hnder  vhlch  Pollard  and  McOrath  (remote 
sraotm  of  defandant  Bdwarda)  aoqoired 
tlue  at  the  delbuiuent  tax  sale  held  under 
ezecntlon  lasoed  therein.  Said  petition,  be- 
ing In  the  main  printed,  la  In  usual  form  for 
tax  aulta,  but  contalna  no  allegation  in  the 
body  thereof  aa  to  nonrealdence  of  ttie  de- 
fendant Felklna.  At  the  doae  the  potion 
Is  signed  "John  H.  Sanka.  PlahittflTs  Attor- 
ns." Below  this  Edgnature,  in  handwriting, 
occurs  tlie  f<rilowlng  allegati<ni: 

"Plaintiff  furttier  states  that  the  defendant 
Bd  Felkina  is  a  nonresident  of  the  state  of 
Missouri  and  cannot  be  served  with  the  or- 
dinary process  of  law  In  tiiis  state. 

*«John  H.  Banks,  Atty.  for  PUT." 

The  above  allegation  Is  not  vwlfled  by  af- 
fidavit 

For  plaintiffs,  in  rebuttal,  there  was  also 
introduced  in  evidence  fba  summons  in  Ihe 
aboveonentloned  tax  suit,  dated  Hay  51, 1S17. 
and  the  return  of  the  Bba!lff  thereon,  as  fol- 
lows: 

"Execnted  the  within  writ  in  the  coanty  of 
Texas  and  state  of  Missouri  on  the  20th  day 
of  August,  1917,  by  making  diligent  search  for 
the  witbin-«amed  defendant,  Ed  Feiklns,  and 
failing  to  find  him  in  my  said  connty." 

There  was  also  tatroduced  in  evldenoe,  toe 
plaintiff,  the  fbUowlng:  Order  of  Publication 
Beoord  N,  page  178^  showing  an  ordnr  of 
pnbllcatlon  In  the  aaid  tax  suit,  in  usual 
ftorm,  purporting  to  be  made  by  tlte  derk  In 
vacation,  upcm  an  allegation  of  ntmresldence 
ctmtalned  in  the  petition;  certified  copy  of 
said  ordor  of  pnbUcatlon,  directed  to  the 
Cabool  nnterprlae-Preaa,  and  attested  by  the 
tieric  of  the  oonrt  mder  date  of  June  8, 
1917;  pnxtf  of  publicatiim  of  the  said  <ader 
In  the  Gabool  Bnterprlse-Preaa  fbr  a  sofflcient 
length  of  time  (the  date  of  the  order  ot  pub- 
Ucathm  does  not  aivear  mton  the  record  en- 
try thwvot  nor  np<m  the  iKlnted  copy) ;  Tax 
Judgment  Becord  T,  page  126,  In  usual  form, 
showing  Judgment  ai^nst  defendant  Bid  Fel- 
klns,  but  reciting  service  upi^  him  by  publl- 
catltm  mly. 

Mr.  John  H.  Banks  testifled  fw  idaintlfl  aa 
follows: 

**My  profession  is  attorney  at  law.  On  May 
SO,  1917,  I  was  attorney  for  the  collector  of 
Texas  county  for  the  purpose  of  bringing  ac- 
tions on  delinquent  taxes.  I  filed  tliat  suit  of 
Bute  ex  rel.  Collector  v.  Ed  Felkins. 

"Q.  I  show  you  the  petition  in  this  tax  suit 
and  call  your  attention  to  the  allegation  of 
nonresidence  of  the  defendant  at  the  bottom  or 
at  the  end  of  tlie  petition  and  aak  you  if  tliat 
was  in  tiie  petition  at  the  time  the  petition  was 
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originally  filed?  A.  Well,  FII  state  how  it  wasw 

I  filed  this  suit  and  originally  ordered  a  sam- 
mons  for  Texas  county,  and  then  Z  went  down 
in  the  clerk's  office— now  I  don't  know  how  long 
tliis  was  filed~end  the  clerk  said  to  me  that 
tliis  man,  Felkins,  was  a  nonresident  of  the 
state  of  Missouri,  and  didn't  live  here,  and  w« 
had  better  have  a  statement  of  nonresidence, 
and  I  sat  down  and  wrote  it,  a^d  X  don't  know 
how  long  it  had  been  since  It  was  filed,  but  it 
was  some  time  after  and  that  allegation  wasn't 
verified,   I  didn't  swear  to  it." 

Beepondents  In  an  additional  abstract  ot 
the  record  atate  that— 

"When  appellant  offered  e'Hdence  tending  to 
impeacb  the  verity  of  the  record  of  the  tax 
suit  and  to  show  that  the  allegation  of  non- 
residence  was  not  in  the  petition  when  it  was 
originally  filed,  the  defendant  offered  the  f<^- 
lowing  objection,  which  was  overruled: 

**  'By  Mr.  Lamar:  We  object  for  the  further 
reason  there  are  no  allegations  in  the  plead- 
ings in  this  case  tliat  there  are  any  errors  In 
the  records  of  this  courts  and  It  Is  a  oonclnalTe 
presumption  that  the  records  of  tills  court  are 
'  correct,  snd  they  cannot  be  attaded,  nor  shown 
to  be  wrong  without  being  attacked  in  a  salt 
in  equity  to  change  and  reform  the  records, 
and  for  the  further  reason  the  plaintiffs  sre 
absolutely  bound  by  the  petition  and  records 
as  they  are,  and  nothing  Is  admissible  under 
the  pleadings  in  this  case  to  change  the  rec- 
ords and  show  tiuit  It  ought  to  bS  differeat 
from  what  it  Is  at  tUs  time."* 

The  court  rendoed  a  Judgmoit  and  decree 
tiiat  the  plaintiffs  "take  nothing  by  this  ao- 
tioa,  and  that  the  defendant  Marhm  Bdwarda 
be  discharged  with  his  oosta."  From  this 
Judgment  idainUflb  appeaL 

Barton  &  Impey,  of  Houston,  for  appel- 
lants. 

lAmar  ft  Lamar,  of  Houston,  fOr  responit 

ents. 

ELDER,  J.  (after  stating  tiie  facts  as 
above).  While  appellants  in  their  briefs  deal 
with  various  phases  of  the  Issue  presented, 
they  ultimately  rest  their  case  upra  one  con- 
tention. Tbey  InFlst  that  defendant  Edwards 
acquired  no  title  by  mesne  conveyances  under 
the  tax  salt  brought  against  defendant  Ed 
Felkins  by  reason  of  the  fact  that  the  alle- 
gation of  nonresidence,  appearing  at  the  con- 
clusion of  the  petition  tiiereln,  was  written 
without  an  order  of  court,  after  the  petiticm 
liad  been  filed  and  summons  Issued.  Learned 
counsel  for  plaintiffs  argue  in  substance  that 
this  auction  Is  not  a  part  of  tlie  petition, 
that  the  order  of  publication  based  thereon 
was  a  nullity,  and  that  accordingly  the  court 
was  without  Jurisdiction  to  render  Judgment 
against  defendant  Felkins,  the  common 
source  of  titie.  In  their  reply  brief  counsel 
say: 

"In  its  last  analysis,  there  Is  but  one  question 
in  this  case:  Is  the  allegation  of  nonresidence, 
written  after  the  suit  had  been  filed  and  sum- 
mons issued,  in  vacation,  and  wltiiout  an  or- 
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der  of  the  court,  a  part  of  the  petltionT  If 
this  question  be  anBWered  in  the  alBrnutiiTe,  tho 
judsment  ahonld  be  tuetained;  but  if  In  the 
negatlTe  ft  onght  to  be  revened." 

Accepting  this  Btatement  as  indlcatlTe  mt 
appellant's  final  Insistence,  we  proceed. 

[1-3]  Standing  alone,  the  record  In  the  tax 
suit  brought  by  the  collector  against  defend- 
ant Felklna  discloses  no  irregularity  sufficient 
to  void  the  Judgment  rendered  therein.  True^ 
the  allegation  as  to  nonresidence,  which  fol 
lows  the  prayer  of  the  petition  and  the  origi- 
nal sfgnatore  of  plaintiff's  attorn^,  does  not 
conform  to  good  pleading,  hnt  it  is  not  an  in- 
formality sufficient  to  exclude  It  as  one  of 
the  allegations  of  the  petition.   The  allega- 
tion was  in  the  nature  of  an  amoidment  to 
the  petition,  and,  the  same  being  resubscribed 
under  the  amendment,  the  amendment  be- 
came a  part  of  the  petition.    Nlcodemus  t. 
Simons,  121  Ind.  564,  23  N.  E.  521.  As  urged 
by  plaintiffs,  however,  the  testimony  of  Mr. 
Banks,  attorney  for  plaintiff  in  the  said  tax 
•alt,  was  to  the  effect  that  the  amendment 
was  made  by  him  at  the  su^^stlon  of  the 
derk,  after  the  petition  had  been  filed.  But, 
be  that  as  it  may,  such  testimony  amounted 
to  an  attack  upon  the  record  by  parol  evi- 
dence, and  should  not  have  been  admitted. 
Davidson-  v.  Real  Estate  &  Inv.  Co.,  22d  Ma 
loc.  dt  29,  125  8.  W.  1143,  136  Am.  SL  Rep. 
615 ;  Milan  v.  Pemberton,  12  Mo.  599 ;  Mott- 
le T.  Nave,  67  Mo.  546 ;  Freeman  v.  Thomp- 
son, 53  Mo.  183 ;  Dennison  v.  County  of  St 
Louis,  S3  Mo.  168;  Cook  v.  Penrod,  111  Mo. 
App.  128,  86  S.  W.  676.    Accordingly,  dis- 
regarding such  testimony,  as  we  must,  we 
find  that  an  allegation  of  the  nonresidence  of 
defendant  Felkins  appears  on  the  face  of  the 
petitiott;  that  an  order  Qf  poblleation  was 
properly  made  by  the  clerk  in  vacation;  that 
proof  of  publication  of  such  order  was  sub- 
mitted to  the  court ;  and  that  pursuant  there- 
to Jndgmrat  was  rendered  against  Felklna. 
Under  the  decisions  of  this  court  ft  follows 
that  that  Judgment  cannot  be  collaterally  at- 
tacked, as  here  attempted.    McDermott  v. 
Oray,  106  Ha  266,  9S  S.  W.  431;  Vincent  T. 
Means,  184  Ha  327,  82  S.  W.  96;  Tooker  v. 
Leake,  140  Mo.  loc.  dt  420,  430,  48  S.  W. 
flSS;  Bayne     Lott,  00  Mo.  676,  3  S.  W.  402 ; 
Sdunldt  T.  Niemeyer,  100  Ho.  207,  13  S.  W. 
406;  Kane  ▼.  HcCown,  66  Ua  181:  Braw- 
ley  T.  Banneo^,  67  Ma  280.  Hence,  the  judg- 
ment btfng  r^rnlar  on  Its  face,  and  the  sale 
therennder  being  unquestioned,  such  sale  was 
ai^clmt  to  conv^  title  to  the  purchaans 
thereat    Sterenaon  v.  Black,  168  Ma  648. 
68  8.  W.  909;  Wellflhear  t.  Kelley,  69  Ho. 
843;  Jonea  T.  Drtoklll.  94  Ho.  190,  7  S.  W. 
HI;  AUeu  V.  McCabe^  03  Ha  138,  6  S.  W. 
62.  We  thei^re  role  the  point  against  ap- 
pellants. 

The  error  in  the  admission  of  evidence  tend- 
ing to  Tltlato  the  proceedings  In  the  tax  suit 


not  beliv  i^sdMal  to  apptflanla,  ani  a 
review  of  tbB  entire  reooEd  baTlng  aamd  to 
oonvfnce  ni  .that  the  Jndghmt  waa  coEmet, 
vehraelv  afflim  the  aanu^ 
All  ocncai; 


DRAK0PUL08  v.  BIDDLE  et  aL 
(Na.  21760.) 

(Supreme  Coart  of  Missonri,  Division  No.  2. 
Hay  20,  1921.  Hotion  for  Kefaearing 
Denied  Jane  23,  lOZl.) 

1.  Llmltatloa  ef  aetleat  «=9l27(6)~AaMi«< 
meat  labetltutlng  widow  for  adnlalstrator 
In  aotloa  for  wrosgfal  death  haJd  sot  a  de- 
parture. 

In  action  for  wrongful  death  by  decedent's 
administrator,  under  Gen.  St  Kan.  1900,  | 
6014  (Code  Civ.  Proe.  |  419),  an  amended  peti- 
tion, filed  after  a  new  suit  would  have  been 
barred  by  limitatfona,  by  the  decedent's  widow 
aa  snbstituted  plaintiff,  under  section  6016 
(section  ^0\,  Jietd  not  barred  aa  a  new  eanae 
of  action;  the  cause  of  action  and  the  bene- 
Qdaries  of  recovery—the  widow  and  diUdroi 
—being  the  same,  and  the  amendment  bdng 
permissible  nnder  Ber.  8t  1919,  |  1274. 

2.  Death  «a>27--Raeavaiy  by  wMow  hara  aalt 
hjf  adailaMrator. 

A  recovery  for  wrongfol  death  by  dece- 
dent's administrator,  being  for  the  benefit  of 
decedent's  widow  and  dtildren,  would  bar  their 
subsequent  suit  and  a  recovery  by  them  in 
the  name  of  the  widow  would  bar  a  suit  by 
the  administrator  for  theu  benefit 

3.  DISBilssal  aad  sonsnlt  «=358(l)— Dfsnilstal 
of  aotloa  OR  striking  oat  amawled  petition 
for  wroBgfnl  death  haJd  revsrslUa  aa  ahaas 

of  dlsoretlOD. 
While  refusing  or  permitting  amendments 
is  largely  discretionary,  striking  ont,  In  action 
for  wrongful  death,  an  amended  petition  by 
widow  substituted  as  plaintiff  for  deeedenfi 
administrator,  on  ground  of  departure,  and 
dismissing  the  Mtlon,  M4  mm,  whwa  Ualta- 
tlons  barred  a  new  suit 

Appeal  from  Circuit  Court,  Jacksoa  Oonn- 

ty;  Daniel  E.  Bird.  Judge. 

Action  by  Sotero  Drakopnlos  against  W. 
B.  Blddle  and  others,  receivers  of  the  St 
Louis  &  San  Frandsco  Railroad  Company. 
From  Judgment  of  dismissal,  plaintiff  ac^ 
peals.  Reversed  and  remanded,  with  direc- 
tions. 

C.  W.  Prince,  R  A,  Harris,  and  Jas.  N. 
Beery,  all  of  Kansas  City,  for  appellant 

W.  F.  Evans,  of  St.  Louis,  and  Guthrie, 
Conrad  &  Durham  and  Hale  Honta,  aU  of 
Kansas  City,,  for  respondents, 

DAVID  a  BLAIR,  J.  The  action  la  far 
damages  for  the  wrongfol  death  of  Oast 
Drakopulos,  the  husband  of  idalntUF.  The 
original  petition  was  filed  Aufost  7,  191& 
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Tbe  foorth  amendied  petttkn,  filed  December 
8,  1918,  ran  In  fba  name  at  Samuel  B. 
Strother,  administrator  <tf  tbe  estate  of  Gust 
Drakopulos,  deceased.  It  alleges  that  plain- 
tiff therein  was  tbe  "duly  appointed  admin- 
istrator," etc.  Certain  allegations  rutins 
to  tbe  appolntmmt  of  tbe  recelTers  for  tbe 
St.  LoulB  &  San  Francisco  Ballroad  Company, 
tmreelosnre  sale  of  Its  property,  and  purdiaee 
tbereof  by  defmdant  St  Louis  and  San  Fran- 
cisco Ballway  Gomiumy  are  madek  Said 
petition  tben  arerdp  tbe  facts  relatlre  to 
tbe  death  al  Gnst^rafcopulos  In  tbe  state 
<tf  Kansas  on  April  2^  1916,  and  tbat  the  same 
was  caused  by  tbe  ne^lgence  €t  defendants; 
that  deceased  left  surviving  blm  a  widow, 
Sotero  Draktnialos,  and  tbree  minor  children 
therein  named,  all  dependent  upon  him ;  that 
plaintiff  has  he&i  glvoi  a  right  of  action  for 
said  death  by  tbe  laws  of  Kansas ;  and  sets 
oat  sectitMi  6014  of  cbapter  95,  art.  18.  ot  the 
General  Statutes  of  Kansas  for  1909  (Code 
OIt.  Proa  1  419),  as  follows; 

"Afftion  for  Death  by  W^wtgffU  Aet;  TAmi- 
Uiiona:  Damaget.  When  the  death  of  one  la 
caaaed  by  tbe  wrongful  act  or  omlMios  cf  an* 
other,  the  peisonal  representatlTea  oi  the  for> 
mer  may  maintain  an  action  therefor  againat 
the  latter,  if  tbe  former  might  have  maiDtaloed 
an  action  bad  he  lived,  against  the  latter  for 
injury  for  the  seme  act  or  omiesloD.  The  ac- 
tion mnst  be  commenced  wltbfai  two  years. 
The  damages  cannot  exceed  ten  thousand  dol- 
lars, and  most  innte  to  tiie  exclnsive  benefit  of 
the  widow  and  cbildran,  if  any,  or  next  ot  kin, 
to  be  distribnted  in  tbe  same  manner  as  person- 
al property  of  ti»  deceased." 

Tbe  prayer  of  said  fbnrtti  ameuled  petUlon 
Is  as  follows: 

''Wherefore,  plalnttff,  for  and  in  behalf  of 
said  widow  and  children,  astra  Judgment  against 
defendants  for  tbe  sum  of  ten  thonsand  ($10,- 
1M.Wt  doners  together  with  Us  costs  heraln 
Incnrred  and  expoded." 

On  TebmaiT  32,  IfflO,  tbe  widow,  Sotero 
Drahopnlos,  iwesent  plaintiff,  applied  for 
leave  to  be  snbsHtuted  as  party  plalnHff  and 
to  adopt  the  pleadings  and  inoeeedtngs  In 
said  cause.  On  March  4, 1919,  and  over  tbe 
objection  and  eneptlon  of  defndants,  «he 
was  permitted  to  be  substltnted  as  plalnttff, 
and  on  ^t  date  filed  a  flfOi  annsnded  petlr 
tlon,  in  which  sbe  all^^  fliat  on  and  prior  to 
April  26,  191S,  die  was  flie  wtte  of  Gnat 
Drakopulos,  and  sets  out  Qie  names  of  her 
three  children  and  Hiat  die  and  said  cbfldreo 
were  residents  of  the  kingdom  of  Greece  and 
were  dependent  upon  said  Oust  Drakopulos. 

The  fifth  amended  petition  bi  other  partiea- 
lars  Is  substantially  In  tbe  same  words  as  tb» 
fourth  amended  petition,  except  that  It  sets 
out  in  fnll  sectlon*6015  of  the  General  Stat- 
utes of  Kansas  for  1909,  diapter  96,  art.  18 
(Code  Civ.  Proc.  8  420),  as  follows: 

"Sec.  6015.  When  Action  may  he  Brought  hy 
Widow  or  Next  of  Kin.  Tbat  In  all  oases  where 
tiie  rcaidenoe  of  tbe  party  whose  death  has 


been  or  hersaftor  BhaU  bo  eanaad  o  set  fortih 
in  die  next  jireceding  section  is  or  biaa  been  at 
the  time  of  his  death  In  any  other  state  or  ter- 
ritory, or  when,  being  a  resident  of  this  state, 
no  personal  representative  is  or  has  been  ap- 
pointed, tbe  action  provided  in  said  section 
may  be  brought  by  tbe  widow,  or  wb»e  there 
Is  no  widow,  by  the  next  of  kht  of  sncfa  de- 
ceased." 

There  Is  also  a  slight  difference  in  tbe  two 
petitions  caused  by  the  use  of  appropriate 
words  to  make  tbe  fifth  amended  petition 
applicable  to  plalnttff  as  widow  of  deceased, 
instead  of  applicable  to  the  plaintiff  named 
in  the  fourth  amended  petition  as  adminis- 
trator of  deceased.  The  prayer  of  the  fifth 
amaded  petition  Is  as  fi)lIowa: 

"Wherefore,  plaintiff,  for  and  In  behalf  of 
beraelf  and  said  minor  children,  asks  jadgment 
against  defendants  In  the  sum  of  ten  thousand 
^10,000.00)  dollars,  together  with  her  eosts 
herein  Incnrred  and  expended." 

On  March  17,  1919.  defendants  filed  their 
motion  to  strike  out  plaintiff's  fifth  amended 
petition,  and  said  moti(»i  was  sustained  by 
the  trial  court,  to  which  action  plaintiff  duly 
excepted,  and  judgment  of  dismissal  with 
coats  was  entered  a^inst  plaintiff.  The  ap- 
peal is  from  the  order  of  the  trial  court  strik- 
ing out  such  fifth  amended  petition  and  dis- 
missing the  cause.  Tbe  propriety  of  such 
action  la  tbe  sole  question  before  us. 

[1]  As  appears  from  defoidants'  motion  to 
strike  out  tbe  fifth  amended  petition,  tbe 
theory  of  defendants  is  Oat  such  amended 
petition  is  a  d^artnre  from  tbe  cause  of 
action  stated  In  the  fotirtii  amended  and  prior 
petitions,  because  a  new  plaintiff  Is  snt>- 
stituted,  who  Is  a  stranger  to  the  ori^nal 
cause  of  action  and  to  tbe  plaintiff  therein, 
and  because  tbe  fifth  amended  petition  is 
based  upon  a  statute  dlfferrait  from  the  one 
vrtiich  Is  the  basis  ot  the  dalm  of  tbe  fourtii 
am»ded  petition,  and  because  entlr^  dif- 
ferent proof  will  be  required  in  tiie  two  peti- 
tions, and  because  a  jti^ment  upm  one  petl- 
tlon  would  be  no  bar  to  the  cause  at  action 
stated  in  tbe  other. 

We  do  not  think  there  is  any  merit  la  the 
contention  that  plaintiff  la  a  stranger  to  the 
orlghial  cause  of  action.  It  is  expressly  al- 
leged in  the  fourth  amended  petition  that 
Sotero  Drakopulos  Is  the  widow  of  deceased, 
and  the  names  of  the  minor.dilldren  are  set 
out  therein,  and  that  such  administrator 
prays  judgment  for  and  in  bdialf  of  said 
widow  and  diildiea. 

Nor  is  it  true  that  the  fifth  amended  peti- 
tion is  based  on  a  atatote  dlfferoit  from  tiie 
one  pleaded  In  the  fourth  amended  petition. 
Both  petiUttis  plead  aeetloQ  0014,  and  both 
are  based  thereon.  The  fifth  ammded  peti- 
tion pleads  seGtl<m  6010  In  addition.  Bee- 
tion  6016  merely  provides  when  the  widow 
may  maintain  the  action  provided  for  in  sec- 
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tlon  0014.  Section  6016  adds  nothing  to  ttid 
UablUt7  of  defendants  in  any  way. 

The  only  difference  In  tbe  proof  reqnlred 
is  that  in  the  fourth  amended  petition  sudi 
proof  should  show  deceased  was  a  resident  of 
Kansas  and  the  appointment  of  a  competent 
administrator:  while  in  the  fifth  amended 
petition  the  proof  should  show  either  that 
deceased  was  not  a  resident  of  Kansas,  or,  If 
a  resident,  that  no  personal  representative  is 
or  has  been  appointed.  Additional  proof  of 
section  6016  as  a  law  of  Kansas  Is  required 
in  the  fifth  amended  petition.  Proof  of  the 
existence  of  the  widow  and  children  is  neces- 
sary in  both  petitions.  The  subject  of  the 
action,  the  cause  of  action,  the  grounds  of 
negligence,  and  the  measure  of  damages  are 
the  same  In  both  petitions.  The  damages 
sought  to  be  recovered  are  for  the  benefit  of 
the  widow  and  children  In  both  petitions, 
and  the  proceeds  recovered  on  a  Judgment 
under  either  petition  are  required  by  the  law 
of  Kansas  to  be  distributed  In  the  same  man- 
ner. 

[2]  Nor  are  we  able  to  agree  that  a  recov- 
ery on  the  fifth  amended  petition  would  not 
be  a  complete  bar  to  the  action  by  the  ad- 
ministrator, or  vice  versa.  If  the  fourth 
amended  petition  properly  alleges  the  ap- 
pointment of  a  competent  administrator,  and 
the  proof  showed  that  fact  and  the  admin- 
istrator obtained  a  Judgment  thereon,  such 
Judgment  would  bar  recovery  upon  the  fifth 
amended  petition,  since  a  recovery  by  the 
administrator  suing  merely  in  a  representa- 
tive capacity  would  be  for  the  benefit  of  the 
widow  and  children.  Under  section  6014  the 
administrator  acts  as  a  trustee  for  the  widow 
and  children,  and  not  for  the  estate  of  the 
deceased.  The  damages  recovered  could  not 
be  subjected  to  the  debts  of  the  deceased.  A 
recovery  by  him  for  them  would  bar  their 
subieguent  suit  A  n-covery  by  them  in  the 
name  of  the  widow  would  bar  a  suit  by  the 
administrator  for  their  benefit.  23  Cyc.  1245 ; 
Landls  t.  Hamilton,  77  Mo.  554 ;  Davidson 
T.  Beal  Estate  &  Investment  Ca,  249  Mo. 
loc;  dt  602,  155  S.  W.  1;  Cooley  t.  Warren, 
S3  Uo.  loc.  dt  169. 

It  is  true  the  amended  petition  reanlres 
somewhat  dlfiter^t  proof  from  the  fourth 
amended  petiticm,  but  not  lubebuitlally  dif- 
ferent proof.  If  the  test  of  departure  be  that 
the  proof  reqtdred  is  different  in  any  respect, 
then  every  amendment  would  be  a  departure. 
We  think  sedlon  1274,  B.  S.  Mo.  1919.  la 
flufflciently  broad  to  cover  tbe  amendment 
here  In  question.  It  provides  for  an  amoid- 
ment  by  adding  or  striking  ont  the  name 
of  a  party,  and  even  provides  tor  amend- 
moit  attar  llie  jfrocX  baa  been  made  in  order 
to  conform  the  pleadings  to  the  proof,  where 
sudi  am«idmait  does  not  substantially 
change  the  claim  or  defense.  Tbia  Is  the 
constderatlmi  wblcb  should  guide  the  courts. 
If  tbe  amradment  does  not  Bnbstantially 


diange  the  dalm  or  dafttue,  fliere  !■  no  de- 
parture; 

The  sut^eet  of  tbe  actltm  here  Is  die  rl^t 
of  Oust  Drak(^los  to  immunity  from  In- 
jury by  tbe  negligent  acts  of  defendants, 
fnie  cause  of  acti<»i  is  tbe  alleged  violation 
of  that  right  by  defendants.  The  object  of 
tbe  action  ts  the  recovery  of  damages  for 
such  violation  to  innre  to  the  exdnslve  bene- 
fit of  the  widow  and  children.  These  are  tbe 
substantial  elements  of^he  dalm.  Whether 
the  action  Is  brought  ^  the  administrator 
or  the  widow  Is  a  mere  detail  of  procedure. 
The  only  concern  of  defendants  as  to  parties 
plaintiff  Is  that  whoever  prosecutes  the  ac- 
tion shall  be  competent  to  maintain  It  in  such 
a  way  as  to  bar  any  other  action  for  the  same 
Injury.  Defendants'  rights  in  this  regard 
are  amply  safeguarded,  and  the  amendment 
did  not  injuriously  affect  the  substantial 
rights  of  the  defendants. 

Support  for  these  views  is  found  in  Vangh- 
an  v.  Railroad,  177  Mo.  App.  IBS,  194  S.  W. 
144,  in  which  case  tbe  Kansas  City  Court 
of  Appeals  held  that  it  was  error  to  enter 
judgmrat  after  verdict  in  favor  of  the  ad- 
ministratrix, who  was  added  as  plaintiff 
after  verdict,  without  the  fact  of  her  appoint- 
ment as  administratrix  having  been  sub- 
mitted as  an  Issue  for  trial  by  the  Jury.  On 
page  171  the  court  held  that  the  trial  court 
properly  permitted  the  substitution,  but 
should  then  have  sustained  a  motion  for  a 
new  trial  instead  of  permitting  the  admin- 
istratrix to  adopt  the  judgment  and  previous 
proceedings,  and  remanded  the  cause  tot 
new  trial  with  the  administratrix  aa  a  party 
plaintiff.  Tbe  actlc»i  in  ttiat  case  was  under 
the  federal  Employers'  UablUty  Act  (U.  S. 
Comp.  SL  a  8657-8065),  wher^  tbe  admin- 
istratrix was  tlie  proper  party  plaintiff.  The 
ruling  In  that  case  was  approved  by  tbe  same 
court  in  Dungan  v.  Railroad,  178  Mo.  App. 
164. 165  S.  W.  1116.  We  are  further  fortified 
in  the  view  we  take  of  the  amendmoit  in 
this  case  by  the  <^inlon  of  Mr.  Justice  Pitney, 
of  the  United  States  Supreme  Court,  in  M., 
K.  &  T.  Ry.  Co.  T.  Wulf.  226  D.  &  670.  33 
Sup.  Ct  135.  57  U  Ed.  355,  Ann.  Cas.  19148, 
134.  In  that  case  the  action  had  been  bi- 
fltitnted  by  tbe  mother  of  the  deceased  as  bis 
sole  heir,  and  subdequently  she  was  appointed 
administratrix  and  was  made  a  party  plain- 
tiff. The  action  In  that  case  was  undw  the 
federal  Employers*  liability  Act,  where  the 
action  could  only  be  maintained  by  the  per- 
s<«al  r^presentatlTe  of  the  ^teeeaaed.  Tbe 
snbstltutlim  was  approved,  and  It  was  mled 
that  the  Bubstltotlon  did  not  diange  the 
cause  of  action. 

Defendants  dte  tha  case  of  Broyles  t. 
Evrnmeyer,  362  Mo.  884,  171  S.  W.  334,  as 
sui^Kffting  their  contention.  It  is  dlfBcult  to 
understand  bow  that  ease  is  antborfty  tar 
defendants'  position.  This  court,  speaking 
through  Orares,  3^  held  proper  an  amend* 
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ment  correcting  a  mdatake  In  Om  description 
of  a  tract  of  land.  Section  ISIS,  B.  S.  1909 
(novr  section  1274.  B.  8.  1919).  waa  there 
invoked  as  authority  for  the  amendment. 
That  same  statute  provides  for  adding  or 
striking  out  the  name  of  a  party  and  for 
amendment  of  the  pleadings,  even  after  the 
proof  has  -^een  made,  In  order  to  conform 
pleading  to  proof,  where  snch  amendment 
does  not  change  substantially  the  claim  or 
defense.  Defendants  also  cite  Oarber  t.  Ma 
Pac.  Ry.  Co.,  210  S.  W.  377.  The  question 
there  was  the  propriety  of  the  action  of  the 
trial  court  in  striking  out  the  third  count  of 
the  third  amended  petition  as  a  departure. 
The  first  and  second  connts  of  said  amend- 
ed petition  were  based  on  Missouri  statutes 
and  the  third  count  on  the  federal  Employ- 
ers' Liability  Act.  As  no  exceptions  were 
saved  to  the  action  of  the  trial  court  in 
striking  out  such  third  count,  It  was  held 
that  the  question  was  not  properly  raised  for 
review  and  the  propriety  of  the  amendment 
was  not  before  this  court,  and  that  even  If 
the  question  had  been  properly  saved,  as 
neither  the  original  nor  any  other  petition 
prior  to  the  third  amended  petition  was  in- 
corporated in  the  record,  the  court  was  in  no 
position  to  determine  the  prc^riety  of  the 
amendment  The  question  of  departure  was 
not  determined. 

In  Bank  r.  Thompson,  223  S.  W.  734,  re- 
lied on  by  defendants,  the  original  petition 
coimted  on  a  demand  note  and  the  amended 
petition  upon  an  agreement  under  which  the 
note  set  out  in  the  original  petition  had  been 
given  to  secure  the  payment  of  ofber  notes. 
The  two  petitions  were  based  on  different 
snbject-matters  and  required  quite  different 
evidence  to  support  them.  None  of  the  other 
cases  on  the  questlcoi  of  departure  cited  by 
defendant  give  us  any  addltlwial  light 

[II  Vo  reason  except  the  alleged  departure 
appears  in  the  record  before  us  to  justify 
the  court's  action  In  striking  out  the  fifth 
amended  petition.  It  la  true  ttiat  the  permit- 
ting of  ammdmenti  is  larg^  within  the 
■onnd  discretlm  of  the  trial  court.  The  court 
having  exercised  Its  discretion  tn  plaintiff's 
£Rvor  and  having  permitted  tb»  Mbstltutlon 
of  the  widow  as  party  plaintiff,  we  are  Justi- 
fied in  assuming  that  it  would  not  luive 
strleken  out  the  pleading  exc^  for  the  sup- 
posed depaitore.  We  are  satisfied  that  was 
not  a  sufficient  reason.  We  regard  the  exer- 
cSae  of  the  court's  power  as  unwise  and  un- 
sound, where  Its  action  finally  closed  the  door 
to  relief  In  itlalntlfl'a  fiice.  The  statute  of 
Ufflitatlfms  Is  a  complete  bar  to  the  proeecit 
tlon  of  a  new  suit 

From  what  has  been  said  It  is  apparent 
that  the  conrt  erred  In  striking  out  plaintiff's 
fifth  amended  petition  and  dlsmisslDg  the 
cause  and  entering  Judgment  against  plain- 
tiff for  costa 


The  Judgmrat  of  tbB  trial  court  must'  be 
reversed  and  the  cause  remanded,  wltii  direc- 
tions to  the  trial  court  to  set  aside  its  order 
of  dismissal  of  the  cause  and  to  reinstate 
plaintiff's  fifth  amended  petition  and  to  pro- 
ceed with  the  cause  in  conformi^  to  law.  It 
is  80  ordered. 

All  concur. 


STATE  V.  McDonald.  (No.  22639.) 

(Supreme  Coart  of  Missouri,  Division  No,  2. 
May  26,  182L  Motion  for  BehMulng 
Denied  Jane  23,  1921.) 

1.  Homloide  ^i=s>255(3)— Evidence  held  salll- 
olent  to  sustaia  verdict  of  maaslaughter. 

In  a  prosecution  for  second  degree  mur- 
der, evidence  held  sufficient  to  sustain  the  jury's 
finding  of  guilty  ot  manslaughter  in  the  third 
degree. 

2.  CrimlnaJ  raw  144(12)— Exelasloa  of  oca- 
tract,  giving  rise  to  quarrel  leading  to  kllilag, 
presumed  proper,  tboagh  a»  grouad  of  ob- 
JectioB  stated. 

Is  u  prosecution  for  murder  resulting  from 
a  quarrel  aa  to  the  terms  of  a  contract  be* 
tween  defendant  and  deceased,  and  tlie  Su- 
preme Court  la  not  advised  of  the  contents  of 
the  exhibit  It  will  be  presumed  the  court  did 
not  en  in  exeladios  the  contract  as  an  exhibit 
though  defendant's  objection,  ailing  so 
groand,  was  invalid, 

3.  Crimoal  law  «s>706-«tatoneRt  of  state's 
oouBsel  that  he  did  not  waat  to  Introduce  ex- 
hibit over  defendant's  objections  not  In- 
proper. 

In  a  prosecution  for  murder,  a  statement 
by  the  state's  counsel  that  be  did  not  want  to 
introduce,  over  defendant's  objections,  a  con- 
tract between  defendant  and  deceased,  concern- 
ing the  terms  of  whicb  a  quarrel  had  arisen 
resulting  in  the  homicide,  was  not  improper, 
and  afforded  no  ground  for  revoraal  as  having 
been  uttered,  not  in  good  faith,  but  to  create  a 
false  impression  against  defendant. 

4.  CriMlnal  law  «s»l037(l)— No  error  la  In- 
timation ef  guilt  In  proseoator's  atatameats, 
wharo  ae  objaotloa  to  Impeaehlag  quattlooa. 

In  a  prosecution  for  second  degree  mur- 
der, where  no  objection  was  made  to  ques- 
tions  asked  of  defendant's  wituess  on  cross-ex- 
amination as  to  whether  defendant  had  been 
convicted  of  assault  and  battery  and  for  dis- 
turbing the  peace,  and  do  adverse  rulings  were 
made,  a  statement  by  the  state's  counael  on 
croBS-examination  of  another  witness,  inferring 
defendantfs  guilt  because  snch  witness  had  not 
been  placed  on  the  stand  at  the  preliminary, 
was  not  reversible  error;  there  being  nothing 
for  review. 

5.  Criminal  law  «=»695(4)— Objeetlen  to  qnes- 
tloB  OB  grouad  not  asked  la  good  faith,  not 
on  groHBd  of  iMenpeteaoy,  properly  over- 
niled. 

In  a  prosecution  for  murder,  where  defend- 
ant's only  objection  to  questions  as  to  whetb- 
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«r  defendant  had  committed  other  crimes  was 
on  the  grouDd,  not  that  the  testimony  was 
incompeteot,  bat  that  the  qaestion  objected 
to  vaa  not  asked  in  good  faith,  the  objection 
was  properly  overruled. 

t.  Crimlaal  taw  «ss>693— Objwiioa  to  qisstloa, 
■rtar  answer,  oi  Mie  unuu4  tut  asksd  to 
good  faith,  proporly  ovarritled. 

In  a  prosecution  for  murder  defendant's 
objection  to  a  question  as  to  whether  the  wit- 
ness had  not  heard  of  defendant  betas  conricC- 
ed  for  disturbing  religious  worship,  on  the 
ground  it  was  not  asked  in  good  faith,  was 
properly  overruled,  not  having  been  made  un- 
til after  the  witness  answered,  and  no  objec- 
tion having  been  made  to  its  form. 

7.  WItaessas   «=>274( 2)— Character  wttnest 
may  be  questioned  aa  to  rumors  oonoerolBg 
defendant's  misconduct. 
A  character  witness  may  be  interrogated 
as  to  whether  he  has  heard  rumors  concerning 
defendant's  illegal  proceedings  which  might  af- 
fect his  reputation  for  peace  and  quietude. 

Appeal  from  Otrcnlt  Coart,  Texas  County; 

L.  B.  Woodslde,  Judge. 

James  McDonald  was  convicted  of  man- 
slaughter in  0ke  fiilrd  degree,  ud  he  appeals. 

Affirmed. 

On  August  16,  1920,  an  Information  was 
filed  In  the  circuit  court  of  Texas  coanty. 
Ho.,  by  tbe  prosecuting  attorney  of  said 
county,  charging  defendant  McDonald  with 
murder  in  the  second  degree  for  the  killing 
of  Hmry  Stephens,  in  said  county,  on  July 
20,  1920,  with  a  mowing  machine  cyde  bar, 
etc.  Defendant  entered  a  x^ea  of  not  guilty, 
and  the  trial  commenced  before  a  jury  <m 
November  11.  1920. 

The  evidence  on  the  part  of  the  state  Is 
substantially  as  follows:  On  July  20.  1920, 
in  Texas  oonn^,  Mo.,  the  appelant  assaulted 
Henry  Stephens  with  a  mowing  machine 
cycle  bar,  Inflicting  a  mortal  wound  upon  the 
left  side  ot  bis  head,  from  which  he  died  at 
Sprln^ld,  Mo.,  on  July  23,  1920.  The  con- 
troversy was  caused  toy  a  diffeienoe  between 
appeUant  and  dec«tsed  over  flie  division  of 
B<»ne  hay  which  appellant  was  savliig  od  the 
farm  of  deceased.  AppeUant  and  a  man  by 
the  name  <rf  Jim  Miller  had  come  to  the 
home  of  the  deceased  just  after  noon  on 
July  20th.  and  were  grinding  the  cycle  when 
the  deceased  came  to  where  they  were,  and 
asked  an>eUant  how  much  bay  be  had  cut. 
Appellant  told  him  that  be  had  banled  four 
loads  to  his  home  and  two  to  the  deceased's 
home.  The  deraased  contended  that  be  was 
to  bave  half  of  the  bay,  and  ai^lant  claim- 
ed be  was  only  to  have  one-t^rd.  Th4^ 
qnanded  about  Ute  matter,  and  in  the  quar- 
rel they  referred  to  a  written  contract,  and 
Uu  deceased  told  appellant  finally  to  leave 
the  hey  in  the  Add  U  be  could  not  bring 
him  half  of  it  as  be  had  agreed  to  do.  They 


argued  for  aoaie  time  about  their  agreement, 
and  finally  deceased  said  to  appellant,  "Yoa 
have  been  trying  to  make  tzouUe  between 
me  and  my  nelghbon.''  and  appeUant  said. 
"Zon  are  a  liar,  and  wfaoever  told  yon  that 
is  a  d—  1—  ■  and  a  a  nl  a  b—  In 
the  conversation,  appellant  raised  his  band 
several  times  towards  the  deceased,  and  one 
time  the  deceased  sakU  "Too  take  your  band 
down,"  and  tiben  the  appellant  struck  the 
deceased,  and  be  toppled  over  a  little  Ut, 
and  then'  be  strocfe  him  afito  witb  the  cycle. 
Deceased  did  not  have  any  knlfto  in  his 
hand,  and  did  not  make  any  effort  to  strike 
appeUant  Aftor  the  deceased  was  takm  in 
the  bouse  bis  knife  tsU  cut  of  bis  pocket  It 
was  closed.  Jim  MlUw,  the  deceased's  wife, 
daughter,  and  b<»i  were  present  wboi  the 
difficulty  occurred.  After  the  Uck  on  the 
deceased's  head  tte  was  never  otmsdoua  so 
that  be  eonid  talk. 

The  testimony  for  the  defense  was  sub- 
stantially as  fbllowa:  Appelant  and  Jim 
BUUer  were  at  the  hmne  of  the  deoeaaed, 
grinding  a  cycle  for  a  mower.  Ulller  was 
turning  the  grindstone,  and  appelant  was 
grinding  ttie  cytde,  when  Stephens  walked  up 
and  adted  bow  an^eilant  was  getting  along 
hauling  hay.  They  got  Into  a  qnarrd  as  to 
how  much  of  the  hay  each  was  to  receive^ 
Api>ellant  told  Stephens  to  get  his  contract 
and  re^d  It,  and  whatever  it  said  each  waa 
to  rec^ve,  he  would  abide  by  that  Deceased 
then  told  appeUant  toat  he  had  run  arotmd 
over  the  country,  and  talked  to  bis  neighbors 
and  caused  trouble,  and  appeUant  said  that 

was  a  d  Ue,  and  anybody  who  told  him 

that  was  a  d  lying  a  of  a  b  ^  and 

that  he  would  face  anybody  In  that  stat^ent 
Deceased  had  his  knife  In  hla  hand,  and  put 
It  op  on  his  breast  and  said:  "You  have  run 

over  the  wrong  man.   G  d  you.  I'll 

kill  you  If  I  don't  get  half  of  that  hay'" 
Appellant  told  blm  to  get  bis  contract  and 
read  it  and  he  said :  "G  d  the  con- 
tract I'U  kiU  you  or  have  half  of  the  hay" 
and  deceased  made  a  pass  at  him  with  his 
knife  and  cut  within  two  inches  of  the 
Jugular  veto,  and  cut  his  shirt  on  the  right 
sida  Appelant  pushed  him  back  and  de- 
ceased Btorted  towards  him  again,  and  ap- 
pelant bit  him  agato  on  the  head  and  he 
tai  to  the  ground.  Awdlant  testified  that 
he  tried  to  persuade  the  deceased  that  they 
should  not  have  any  troid)le,  and  th^  both 
cursed  each  other;  that  the  deceased  struck 
the  appellant  with  a  knife,  and  cut  his  shirt 
and  BQspwders;  that  aiK>ellant  shoved  him 
back,  and  deceased  storted  towards  him 
again,  trying  to  cut  him,  and  that  appellant 
struck  him  with  the  cycle  while  appelant 
remained  sitting  aside  the  grindstone  frame 
AppeUant  thought  he  was  hitting  him  with 
the  side  of  the  (Tcle.  He  struck  him  to  kev 
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turn  from  catUns  him  with  Ma  kidfe.  De- 

ceased  cat  appellant  once  In  tbe  band,  and 
after  appellant  BtmuA  deceased,  deceased's 
daughter  came  up,  and  was  blttii^  and 
scratching  app^ant,  and  Jim  Miller  took 
liold  of  her  and  told  her  to  stop.  Appellant 
did  not  strike  deceased  but  one  lick.  Sev- 
eral witnesses  testified  that  the  general  repu- 
tation of  appellant  for  being  a  peaceable, 
law-abiding  citizen  was  good. 

On  November  12,  1920,  the  Jury  returned 
Into  court  the  following  verdict: 

"We.  the  Jury,  fin^  the  defendant  gnOty  of 
manalaogbter  in  the  third  degree,  bat  can't 
agree  on  the  punishment. 

"[Signed]   C.  C.  Tuttle.  Foreman." 

The  court  on  the  same  day  fixed  the  pun- 
Isbment  of  defendant  at  Imprisonment  In  the 
peDltentiary  for  a  term  <hC  two  years.  De- 
fendant In  due  time  filed  his  motion  for  a 
new  trial,  which  was  overruled  and  the 
cause  duly  appealed  by  him  to  this  court. 

Barton  it  Impey,  ot  Houston,  for  appel- 
lant. * 

Jesse  W.  Barrett,  Atty.  Qm.,  and  Bobt  J. 
Smith  and  B.  W.  Otto^  Asst.  Attys.  Gen., 
for  the  State. 

BAIIXY,  C.  (after  stating  the  facts  as 
above).  [1]  1.  We  have  carefully  read  the 
evidence  set  out  In  tlie  transcript,  and  have 
likewise  read  and  considered  the  respective 
briefs  on  file  in  the  case.  Tbe  Indictment 
is  in  prc^r  form,  and  in  our  opinion  the 
Instructions  are  fair  to  the  defendant,  and 
properly  declared  all  the  law  that  was  neces- 
8ary  for  the  consideration  of  the  Jury  in 
passing  upon  the  merits  of  the  case.  The 
record  contains  abundant  substantial  evi- 
dence sustaining  the  finding  of  the  jury. 
Unless  reversible  error  was  committed  by 
the  court,  during  the  progress  of  the  tilal, 
it  will  b«  our  plain  duty  to  aflbm  tbe  Jvdg^' 
ment. 

[2,  3]  2.  The  first  assignment  of  error 
found  In  appellant's  brief  Is  concbed  In  the 
following  lantnage: 

"(1)  The  court  erred  In  overruling  defend- 
ant's objection  to  questions  asked,  not  in  good 
faith  to  obtain  testimony,  but  to  create  a  false 
Impression  ^lalnst  detendaBt." 

Under  appellant's  "points  and  authorities," 
we  are  not  referred  to  any  place,  in  either 
the  transcript  or  briefs,  where  the  above 
matter  complained  of  can  be  found.  Neither 
does  the  argument  In  defendant's  brief  point 
out  any  part  of  the  record  which  can  be 
definitely  located  as  containing  the  matters 
complained  of  In  above  assignment.  It  Is 
not  Inappropriate,  while  passing.  In  view  of 
the  foregoing,  to  suggest  that  tbe  brief  on 
file  In  behalf  of  appellant  is  of  little  practical 
benefit  to  the  court,  as  we  are  required  to 
grope  In  the  dark  and  dig  out  of  the  record 
the  few  alleged  errors  complained  of  under 
■aid  assignment 

231  S.W.-69 


One  of  the  snppoted  errors  win  doubtIe« 

be  found  on  page  5  of  appellant's  statement, 
which  reads  as  follovre: 

"Just  before  the  close  of  the  state's  evidence, 
the  following  occurred: 

"By  Mr,  Hlett:  I  now  want  to  offer  in  evi- 
dence tbe  contract  which  was  identified  by  the 
witness,  Hrs.  Stephens,  and  is  marked  Bx- 
hibits  A  and  A2.  • 

"By  Mr.  Barton:  I  object  to  the  Introdne- 
tion  of  that  contract  in  evidence. 

"By  the  Oonrt:  Tbe  objection  is  snetained. 

"By  Mr.  Hiett:  WeU,  1  don't  want  to  in- 
troduce it  In  evidence  over  tbeir  objections. 

"By  Mr.  Barton:  I  object  to  Mr.  Hiett 
making  that  statement 

"By  the  Court:  The  eonrt  mied  It  out;  as 
far  as  the  state's  testimony  Is  concerned.  It  Is 
inadmlsidbls." 

We  are  not  advised  as  to  the  contents  of 
said  exhibits,  and,  in  the  absence  of  evidence 
to  the  contrary,  presume  the  court  committed 
no  error  In  excluding  same,  although  defend- 
ant's ground  of  objection  above  stated  was 
invalid  as  a  legal  objection,  and  amounted 
to  nothing.  The  court,  however,  sustained 
the  objection.  Counsel  for  the  state  was 
guilty  of  no  Impropriety  in  making  the  state* 
ment  attributed  to  him.  The  above  com- 
plaint Is  devoid  of  merit,  affords  no  ground 
for  reversing  the  case,  and  Is  absolutely  triv- 
ial In  its  nature.  ' 

[4]  On  pages  0  and  6  of  defendant's  state* 
ment,  the  following  ocean: 

"In  the  cross-examination  of  2ilfller,  an  as* 
sertion  is  plainly  implied  that  Miller  had  not 
told  Fitsgerald  and  Fugate  what  he  said  be 
bad.  Fugate  was  a  state  witness  indorsed  on 
tbe  information,  but  was  not  called,  and  there 
was  no  evidence  contradicting  UiUer  on  this 
point 

"In  the  cross-examination  of  Miller,  an  in- 
ference ot  guilt  ia  plainly  sought  from  the  fact 
Mfiler  was  not  pot  upon  the  stand  at  tbe  pre^ 
liminary.  This  was  accentuated  when  tbe  spe- 
did  prosecutor  plainly  intimated  that  the  rea- 
son this  witness  was  not  placed  on  tbe  stand 
at  tbe  preliminary  was  becanae  defendant's 
counsel  did  not  believe  what  tbe  witness  said. 

"On  cross-examination  of  defendant's  char- 
acter witness,  Sam  Martin,  from  Webster  conn- 
ty,  the  following  occurred: 

"Q.  (by  Mr.  Hiett).  Did  yon  «ver  hear  of 
bira  being  convicted  over  there,  for  assault  and 
battery?   A  No,  dr. 

"Q.  Did  you  ever  hear  ot  him  being  convict- 
ed for  making  an  assault  upon  a  fellow  by  tbe 
name  of  Tom  Smith?    A  No,  sir;  I  didn't 

"Q.  Did  'yon  ever  hear  about  him  being  con- 
victed for  disturbing  tbe  peace  of  a  diurch 
there  close  to  where  you  hved?  A  For  dis- 
turbing the  peace? 

"Q.  Yes.  A.  No.  sir;  well,  if  I  did,  I  have 
no  remembrance  of  It 

"Q.  Ton  don't  know  whether  anything  like 
that  occurred  or  not?   A.  No,  sir." 

We  have  before  us  the  transcript  on  file, 
and  find  upon  actual  Inspection  that  not  a 
single  objection  was  made  by  defendant  to 
the  admission  or  exclusion  of  any  evidence 
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wbaterer,  on  dtber  pages  79,  80,  Sl«  82,  or 
88  of  the  transcript,  and  yet  we  are  blandly 
asked  to  reverse  this  case  on  account  of 
above  statement  of  counsel.  There  was  no 
objection  made  by  appellant's  counsel,  nor 
was  any  adverse  ruling  made  against  de- 
fendant. There  was  nothing  for  review  on 
the  face  of,  the  record.  The  foregoing  a»- 
algnment  Is  devoid  of  even  the  slU^test 
merit  , 

[5-7]  3.  The  second  assignment  of  error 
reads  as  foUows: 

"(2)  Tbe  court  erred  In  refusing  to  rebuke 
counsel  for  the  state  for  attempting,  by  ques- 
tions not  asked  in  good  faith,  to  create  an  im- 
pression on  the  minds  of  the  jury  that  defend- 
ant had  committed  several  other  crimes." 

On  pages  7  and  8  of  defteidanfs  brief, 
we  find  the  following: 

"The  cross-examination  of  defendant's  char- 
acter witness,  W.  B.  Burk,  from  Webster  coun- 
ty. Is  as  follows: 

"Q.  (by  Mr.  HIett).  Do  you  know  where 
there  is  a  schoolhouBe,'dose  to  you,  called  tbe 
Carrice  schoolhouse?  A.  I  don't  know  the 
place;  it  aiu't  in  that  country. 

**Q.  Is  there  a  school  house  out  there,  by 
tiiat  name,  close  to  Fordland?    A.  What? 

"Q.  There  is  a  scboolbouse,  by  that  name, 
dose  to  Fordland,  isn't  there?  A,  No,  sir;  I 
don't  know  it  by  that  name. 

"Q.  You  don't  know  it  by  that  namef  A.  No, 
air, 

"Q.  Didn't  you  hear  of  the  defendant  being 
convicted  for  distnrbing  religious  worship  at  a 
schoolhouse  somewhere  there  dose  to  you? 
A.  What? 

"Q.  Didn't  you  hear  of  the  defendant  being 
convicted  of  disturbing  religious  worship,  at  a 
schoolhouse  there  dose  to  you?   A.  No,  sir. 

"By  Ur,  Barton:  I  want  to  object  to  this 
question  on  the  ground  that  It  is  not  asked  in 
good  faith,  and  I  ask  the  court  to  rebuke  the 
attorney  for  the  state  for  asking  a  question 
which  is  not  intended  to  elicit  facts,  but  to 
cast  suspicion  only. 

"By  the  Court:  The  court  Is  unable  to  de- 
termine whether  the  questiou  is  asked  in  good 
faith  or  not;  the  question  should  not  be  asked 
hj  the  attorney  unless  asked  In  good  faith  for 
the  purpose  elldting  Infonnation,  but  the 
court,  not  being  able  to  determine  that  it  was 
not  so  asked,  overrules  the  objection,  and  de- 
dines  to  rebuke  counsel  for  the  state  for  asking 
the  question.  (To  which  action  of  the  court 
in  overruling  said  objection  and  declining  to  re- 
buke counsel  for  tbe  state  the  defendant,  in 
open  court,  by  counsel,  objected  an^  excepted 
at  the  time.) 

"By  Mr.  Hiett:  Q.  Ton  narer  heard  about 
him  being  convicted  for  common  assault?  A. 
No,  sir. 

"Q.  Or  pleading  guilty  to  common  assault? 
A.  No,  sir. 

"Q.  Do  you  know  what  he  left  there  for? 
A.  What? 

"Q.  Do  yon  know  what  he  left  there  for? 
A.  No,  sir;  I  don't. 
"Q.  That  is  all.'* 


It  will  be  observed  tluit  only  <me  objection 
was  made  by  defoidant's  counsel  to  the 
above  examination,  and  that  too  was  In  re- 
spect to  a  question  which  had  been  aaked 
and  answered.  Furthermore,  the  objection 
was  not  made  as  to  the  incompetency  of  the 
testimony  sought  to  be  eltdted,  but  the  court 
was  asked  to  sustain  said  obJectI<m  on  the 
ground  that  tbe  above  question  was  not  asked 
In  good  f altb  by  eounsd  for  the  state.  The 
court  very  pr<^riy  overruled  the  objeetfoo 
made  to  tbe  single  question  aftw  it  had 
been  answered.  Aside  from  the  forgoing, 
as  there  was  no  objection  made  to  tbe  form 
of  the  question,  tbe  court  could  not  wdl 
sustain  said  objection,  because  it  came  too 
late,  and  because  we  bare  heretofore  held 
that  where  a  character  witness  is  on  the 
stand  be  may  be  Interrogated  as  to  whether 
be  has  heard  rumors  afloat  concerning  de- 
fendant's alleged  illegal  proceedings  which 
might  affect  bis  reputation  for  peace  and 
quietude.  State  v.  Hulbert,  228  S.  W.  loc: 
dt.  601 ;  State  v.  Smith.  250  Ho.  loc.  dt  277. 
157  S.  W  307 ;  State  v.  Beckner,  194  Mo.  loc. 
dt.  298,  91  S.  W.  892,  3  L.  B.  A.  (N.  S.) 
635;  State  v.  Parker,  172  Mo.  loc.  dt  206. 
207,  72  S.  W.  650;  State  v.  Crow.  107  Mo. 
loc.  dt  845,  17  S.  W.  746. 

4.  We  have  carefully  considered  all  the 
questions  presented  herein,^  and  find  no  valid 
grounds  for  reversing  tbe  case.  The  defend- 
ant was  convicted  upon  substantial  evidence, 
after  a  fair  and  impartial  trial,  ap<m  a 
record  free  from  error.  The  Judgmoit  Of  the 
trial  court  is  accordingly  affirmed. 

WHITB  and  MOZLEY,  CO.,  concur. 

PER  CURIAM.  Tbe  foregdng  opinion  of 
RAILEY.  C,  is  ha«byjidopted  u  tb«  opin- 
ion of  the  court 

All  concur. 


NATIONAL    REFRIGERATOR    CO.  V. 
SOUTHWEST  MISSOURI  LIGHT  CO. 
(No.  21817.) 

(Supreme  Court  of  Missouri,  Division  No,  1. 
April  8,  1921.   Motion  for  Rehearing 
Denied  June  8,  1921.) 

I.  Appeal  Mi  error  «»648(5)— OmbalM  sf 
reeoni  to  show  that  moIIoi  for  amr  trial  tad 
bill  of  exoeptloaa  fliad  oared  fey  failara  to 
objeot  la  tiae. 

Bole  No.  IS  of  tiie  Supreme  Court,  as 
amended  December  81,  ^20  (228  S.  W.  vii^, 
cures  the  defect  that  the  record  proper,  at 
shown  by  the  abstract  of  the  record,  fails  to 
show  that  motion  for  new  trial  and  bill  of  ex- 
ceptions were  filed,  where  respondent  failed  to 
serve  motion  containing  objections  to  the  suffi- 
ciency of  the  abstrsct  on  appellant  within  16 
days  after  appellant  had  served  the  abstract 
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2.  Courts  ^7&-Rnl»  vT  Mirt  ouut  repMl 
provbloM  of  ototnto. 

A  rale  of  eoait  csnnot  repeal  the  pnrl- 
•lons  irf  a  statate  regardii^  any  matter. 

3.  Commerce  ®=>8(l)— No  state  can  Interfere 
with  Interstate  oommerco  Into  Missouri. 

Under  die  interstate  commerce  clause  of 
tbe  federal  Coostitution,  no  state  can  interfere 
vith,  lay  a  burden  upon,  or  prohibit,  the  trana- 
portatioD  of  interstate  commerce  Into  Miaaouri; 
it  ht^oig  wholly  immaterial  where  the  contract 
effecting  interatata  conuneiee  is  made. 

4.  Courts  <s=>97 (5)— Decisions  of  federal  oourtS' 
as  to  Interstate  oommeroe  controlling. 

The  ultimate  or  final  disposition  of  all  qnes- 
tions  regarding  interstate  cofcimence  resta  with 
the  federal  conrts. 

5.  Corporations  <s=>642(6)— Company  oontraot- 
Ing  to  Install  loe-making  plant  engaged  In 
local  operation  and  required  to  take  out  11- 
oense. 

A  foreign  corporation  which  contracted  «ith 
a  Bliaaoari  corporation  to  install  a  26-ton  daily 
cqiacity  ice-making  plant,  being  required  to  un- 
dertake conatniction  work  in  the  state,  hire 
labor,  etc.,  though  the  fce-maUng  madiinery 
vaa  parchased  in  other  states  and  shipped  into 
Bfissouri,  was  engaged  in  a  local  operation  and 
waa  within  Kcv.  St.  1909,  SS  3027-3040,  requir- 
ing a  foreign  corporation  to  take  out  license 
in  the  atate  before  doing  busineas  therein;  no 
qaeation  of  interstate  commerce  bedng  Involred. 

Appeal  from  Circuit  Court,  Jasper  Ooont^; 
Grant  £merson.  Judge. 

Action  by  the  National  Befrlgerator  Com- 
pany against  ttte  89nthwest  Missouri  Light 
Company.    From  Judgment'  for  defendant, 

plaintiff  appeals.  Affirmed. 

This  case  was  brought  by  the  plaintiff,  In 
the  circuit  court  ot  Jasper  county,  against 
the  defendant,  to  recover  the  sum  of  $12,- 
8&0.-11.  balance  alleged  to  bo  due  it  under  a 
written  contract  to  furnish  the  material  and 
install  at  Joplln,  Moy  a  certain  Ice  plant 
described  In  the  petition. 

Judgment  was  for  the  defendant,  and 
plaintiff  appealed  the  cause  to  this  court 

The  contraot  (omitting  formal  parts)  ia  as 
follows: 

We  propose  to  fumiab  and  erect  at  Joplin, 
Missouri,  id  complete  running  order  and  condi- 
tion, and  of  the  best  material  and  workman- 
ship, one  ice-making  plant  of  25  tons  capacity 
daily,  as  per  apecifications  lo  be  submitted,  for 
the  sum  of  twenty-two  tbouaand  four  hunared 
and  thirty-six  (^,436)  dollara,  payments  to  be 
made  as  follows: 

Six  thousand  ($6,000)  dollars  on  arrlTSl  of 
machines  in  Joplin, 'Missouri. 

Six  thtfnsand  four  hundred  and  thirty-six 
(¥6,430)  dollara  when  machines  are  installed 
and  ready  to  start,  leas  freight  charges  and 
erecting  expenses  advanced  by  you. 

Ten  thousand  ($10,000)  dollars  or  balance  la 
two  notes  of  $5,000  eadi  payable  in  one  and 
two  years  with  interest  at  the  rate  ot  6  per 


cent,  per  amram.  Theae  notes  to  be  executed 
by  light  company  or  their  aaccessors,  or  both, 
and  til  the  event  ot  the  organization  of  a  atock 
or  incorporated  company  for  the  purpose  of  ac- 
quiring ownership  in  the  said  machines  and 
apparatus,  then  the  notes  to  be  executed  by 
the  company,  ahd  aeeured  by  the  entire  iasne 
of  its  capital  atock. 

The  notes  mentioned  in  the  contract  were 
never  executed;  hence  the  suit  was  for  the 
balance  due  under  the  contract. 

The  sufficiency  of  the  pleadings  are  not 
questioned,  so  we  will  put  them  aside,  except 
to  say  that  the  answer,  among  other  things, 
charges  that  the  plaintiff  was  a  foreign  cor- 
poration organized  and  doing  business  under 
the  laws  of  Colorado  and  had  never  taken 
out  a  license  to  do  business  In  this  state  as 
required  by  the  statutes  hereof.  The  reply, 
among  other  things,  stated  that  the  contract 
matter  invtdved  interstate  commerce,  and 
was  therefore  not  governed 'by  the  laws  of 
this  state. 

When  the  cause  was  called  for  trial  the  fol- 
lowing stipulation  was  entered  in  by  and  be- 
tween counsel  for  the  rrapective  parties  (for> 
mal  parts  omitted): 

Whereas,  there  are  several  lasnes  Involved  in 
the  trial  of  this  cause,  some  of  which  will  re- 
quire the  exandnatton  and  determination  of 
long  and  complicated  accounts  and  transactions; 
and, 

Whereaa,  one  of  the  Issues  is  presented  by 
the  second  conrt  of  the  last  amended  answer 
of  the  defendant  and  the  denial  thereof  con- 
tained in  the  plaintiff's  reply  thereto,  said  issue 
being  In  substance  the  right  of  the  plaintiff 
to  have  and  maintain  the  suit  and  recover  be- 
cause of  the  alleged  tact  that  It  was  and  is  a 
corporation  under  the  laws  of  Colorado  and  had 
failed  to  comply  with  the  laws  of  Missonri;  said 
second  count  of  the  last  amended  answer  and 
that  portion  of  the  reply  referring  thereto  are 
hereby  referred  to  and  made  a  part  hereof  for 
a  more  definite  atatement  of  such  issue;  and. 

Whereas,  the  determination  of  such  issue 
may  or  may  not  make  unnecessary  the  trial  of 
the  further  lasues  In  the  case: 

It  is,  therefore,  agreed  and  stipulated  that 
there  shall  first  be  tried  to  the  court  (a  Jury 
being  waived  thereon)  the  issue  aforesaid, 
presented  by  the  second  count  of  defendant's 
last  amended  answer  and  that  portion  of  reply 
relating  thereto,  that  the  parties  shall  from 
time  to  time  during  the  present  term  of  court 
submit  their  evidence  on  such  issue  unto  the 
eod  that  all  the  evidence  must  be  submitted 
during  said  term  of  court  and  the  matter  final- 
ly submitted  to  the  conrt  for  determination. 
That  upon  hearing  and  considering  the  matter 
aforesaid,  the  court  shall  determine  and  an- 
nounce his  finding  on  audi  issue.  If  such  find- 
ing be  for  the  defendant,  thereupon  final  judg- 
ment shall  be  rendered  in  this  cause  in  favor 
of  the  defendant  and  againat  the  plaintiff,  from 
which  plaintiff  may  appeal.  If  such  finding  be 
for  the  plaintiff,  the  defendant  ahall  thereupon 
file  its  counterclaim  in  the  cause  and  the  re- 
maining issues,  other  than  that  above  stipulated. 
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ahall  remain  for  trial  and  be  bemrd  and  deter- 
mined by  the  court,  no  judgment  to  be  rendered 
until  determination  of  all  the  iseuefl  by  the 
court*  wbereupOD  the  defendant  aroeala. 

The  following  admission  was  also  made  at 
the  trial  In  open  court: 

Mr.  Spencer:  It  is  admitted  that  on  the  date 
of  the  making  of  the  contract  lued  on,*  to  wit, 
Jannary  7,  1002,  the  plaintiff  was  and  haa  ever 
since  been  a  corporation  organised  for  bosi- 
noas  porpoaea  under  the  lawa  of  the  atate  of 
Colorado,  and  that  eaid  plaintiff  has  never  com- 
plied with  the  laws  of  this  state,  Missouri,  and 
obtained  a*  license  authorizing  it  to  tianaact 
bnainess  within  this  state  and  that  it  never  had 
or  maintained  a  public  office  or  place  in  this 
state  for  the  transaction  of  business  where  le- 
gal service  might  be  obtained  npon  it  and 
where  the  books  were  kept  required  by  the 
Missouri  statute,  and  that  the  piaintiif  never 
took  any  steps  to  procure  a  license  or  author^ 
ity  to  transact  buriness  in  this  state. 

Mr.  Dewey:  This  further  thought:  Whether 
this  business  as  a  whole  is  a  transaction  which 
would  be  made  void  by  the  statutes  of  Missouri 
or  whether  it  would  come  under  the  exceptions 
which  are  allowed  by  interstate  commerce.  In 
other  words,  the  point  we  are  working  on  to- 
day is  whether  this  was  a  transaction  or  Con- 
tract of  interstate  commerce. 

In  order  to  maintain  the  issues  on  its  part 
plaintur  introduced  the  following  evidence: 

a  J.  Ulrlch,  sworn  as  a  witness  on  behalf 
of  plalntlfri  testified  substantially  as  follows: 

He  first  received  a  letter  from  the  manager 
of  the  d^endant  1^  Mr.  Geo.  Myers,  €t  Jop- 
lln.  Mo.,  at  Oolorado  Sprines  In  September, 
1001,  regarding  the  installation  an  ice 
plant.  The  letter  was  as  follows  formal 
parts  omitted): 

."Mr.  B.  T.  BUnkle.  of  OhlcMO.  sdvlses  that 
yon  are  g<tog  to  be  In  <%icago  some  time  next 
week.  If  it  is  posslbte  for  you  to  do  so,  please 
come  via  Kansas  City,  as  I  am  very  anxious  to 
talk  with  you  in  regard  to  installation  of  one 
or  two  Ice  plants.  In  fact,  I  want  to  arrange 
my  affairs  so  I  can  visit  the  Ice  plants  whidi 
you  now  have  in  operation  at  an  early  date. 

"Please  advise  me  by  early  mail,  if  possible, 
when  yon  will  reach  Kansas  Oity,  so  I  will  be 
sure  to  be  at  home." 

Later  I  met  tbe  gentleman  in  Ohlcago 
and  entered  into  a  contract  to  Install  an  ice 
plant  at  their  works  near  Joplln.  This  was 
In  January,  1002.  In  pursuance  of  that  con- 
tract we  drew  fhe  plans,  Installed  founda- 
tions fOr  tbe  machinery,  and  ordered  the 
juadilnery  and  equipment  for  the  plant  We 
put  it  in  a  building  furnished  us  tqr  the  de- 
fendant whidi  was  already  buUt  and  on  the 
ground  at  Grand  Falls,  near  Joplln.  Mo.  We 
bought  a  large  part  of  the  machinery  from 
ttie  York  Mannfactniing  Gomi»ny,  some  from 
a  Chicago  flixn,  some  trom  the  Liner  Com- 
pany, of  Denver,  and  some  we  manufactured. 
We  were  interested  In  a  factory  in  Chicago 
which  made  amaUer  {danta,  but  this  was  too 
large  for  them  to  handle  entirely;  hence  the 


purchases  made  from  other  sources.  The 

machlneiy  and  parts  were  all  shl^ied  to 
our  fvder  at  Grand  Falls  In  Newton  county. 
Mo.,  and  installed  under  onr  aoperrlsion. 
We  paid  the  frei^t  on  it  all.  and  tbe  de- 
fendant later  refunded  It  to  us.  Tbe  busi- 
ng of  the  i^ntilf  is  building  ice  and  cold- 
storage  plants  and  installing  refrigerating 
machinery.  What  we  mean  by  installation 
Is  this:  We  put  in  cement  fOundatlonB  for 
the  machines  which  necessitated  the  hiring 
of  carpenters,  mixers,  maaonB,  the  pmthaae 
of  some  rougb  lumber  to  make  tbe  forms,  a 
certain  amount  of  cement,  and  other  matter, 
used  In  such  construction.  Into  these  founda- 
tions the  templates  were  set  with  the  proper 
bolts  for  attaching  the  machinery  and  making 
it  solid.  The  madilnery  was  then  taken 
from  the  car,  placed  on  the  foundations  pre- 
viously prepared,  put  onto  bolts  In  same,  and 
made  fast.  These  were  the  compressors. 
Then  the  tanks  which  came  in  sheets  of  steel 
were  riveted  together  In  one,  two,  or  four 
battery  arrangement  as  the  case  might  be. 
Tbsu  the  freezing  colls  and  other  colls  are 
anchored,  and  lastly  tbe  cans  were  put  In 
place.  These  cans,  by  the  way,  were  bought 
by  the  York  people  from  a  can  manufacturing 
company  in  the  east  People  specialize. 
Some  make  cans;  some,  ammonia  compres- 
sors, etc.  We  purchased,  in  making  up  the 
parts  of  this  plant,  where  we  could  get  the 
best  material.  All  of  that  material  is  as- 
sembled and  put  into  working  condition  and 
connection  Is  made  with  tbe  power.  In  this 
case  we  bad  to  connect  up  to  the  main  line  of 
shafting  of  the  Southwest  Missouri  Light 
Company  which  had  already  been  Installed  by 
them  in  this  power  plant  We  bought  very 
little  stuff  locally,  as  we  had  brought  practi- 
cally everything  with  us  that  would  be  neces- 
sary, except  perhaps  a  bolt  or  nut,  such  which 
we  happened  to  be  short  of.  In  doing  all 
this  you  can  see  we  would  need  some  idpe 
fitters,  some  pipe  men,  trmch  diggers,  a 
few  machinists,  and  a  carpenter  here  and 
there,  all  working  under  onr  skilled  erect- 
ing engineers.  There  were  some  changes  In 
plans  and  su^estlons  whidi  took  additional 
time  in  tbe  installation  and,  moreover,  the 
installation  of  an  additional  part  of  this  plant 
the  Southwest  Light  Company,  for  which 
we,  at  their  request,  furnished  the  plans  and 
advice— all  gratuitously,  however.  We  bou^t 
Tery  little  pipe  tar  our  Installation  work, 
though  there  was  a  good  deal  usod  by  tint 
Southwest  Company.  In  tbe  installation  of 
the  storage  house  just  mentioned.  It  to<A  very 
little  cement  for  tbe  Conudatlons,  as  there 
were  but  two  machines  and  of  a  size  not  to 
require  much. 

Onr  relattons  with  ttM  Tork  people  have 
always  been  Tery  closew  niey  have  a  weatem 
manager  In  CSiicago  with  whom  I  had  a 
conference  as  soon  as  I  bad  made  the  con- 
tract with  the  Southwest  Company.  WSb  tbe 
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western  manager  and  I.  got  on  the  train  about 
the  9tli  or  lOtb  of  January,  1902.  and  went  to 
York,  Pa.,  and  there  drew  the  plana  for  the 
Installation  of  the  plant.  It  was  at  that 
time  that  he  entered  Into  an  agreement  to 
furnish  and  Install  for  us  a  part  of  the  ma- 
chinery. Thla  to  be  done  nnder  oar  siver- 
vislon. 

The  foregoing  was  all  the  testimony  Intro- 
duced by  the  plaintiff.  In  order  to  maintain 
the  issues  do  Ita  part,  the  defendant  Intro- 
duced the  following  evidence: 

Mr.  George  Myers  testified  for  the  defend- 
ant that  he  waa  an  official  of  the  defendant 
company  at  the  time  of  tbe  Installation  of  the 
lee  plant  by  tbe  plaintiff;  being  a  director 
and  ^neral  manager;  that  be  signed  the 
rontrnct  for  the  purchase  of  the  ice  plant 
covered  by  the  issues  In  this  suit;  that  he 
thuught  the  same  was  signed  In  Kansas  City, 
Mo.;  that  the  plaintiff  after  signing  the  con- 
tract did  Install  tbe  ice-making  macbiues  in 
connection  with  all  tbe  piping  needed,  also 
installed  all  of  the  cans  and  oth^  apparatus 
that  was  intended  to  be  furnished  up  to  a 
certain  stage  for  the  purpose  of  carrying  out 
the  contract,  which  work  was  done  at  Grand 
Falls  near  Joplin,  after  the  stnff  reached 
the  land;  that  they  were  tbere  several 
months  doing  the  work,  and  the  force  of  men 
varied ;  that  they  were  men  employed  by  and 
working  for  and  paid  by  the  plaintiff;  that 
after  the  plant  was  installed  they  had  trouble 
In  making  ''merchantable  ice,"  and  repre- 
sentatives of  tbe  plaintiff  stayed  there  work- 
ing over  the  plant  some  months;  that  the 
experimental  period  came  after  six  or  eight 
months;  that  Mr.  Weare  Parsons  was  the 
superintendent  who  bad  tbe  work  In  charge. 
He  further  testified  that  "Exhibit  A"  offered 
In  evidence  by  plaintiff  was  the  one  signed  by 
him ;  that  when  they  found  they  could  not 
make  merdiantable  Ice  plaintiff  "packed  up 
their  truck  and  got  out" 

Mr.  Weare  Parsons  taitifled  for  defoidant 
substantially  as  follows: 

That  at  tbe  time  of  the  Installatton  of  the 
Ice  plant  he  was  working  for  the  defendant; 
that  he  was  the  snperlntendoit  of  defendant's 
interests  during  the  time ;  that  plaintiff  pur- 
chased a  lot  of  material  locally  such  as  was 
used  in  the  installation  of  the  work,  the  ma- 
terial belnK  Inmber,  hardware^  pipe  fittings, 
and  incidental  material  which  was  necessary 
for  the  work ;  Oiat  they  8hlK>ed  In  ttie  am- 
monia compressor  with  tbB  condenser  and 
air  compressor  together  with  the  geieral 
line  of  material  required;  that  after  its  ar- 
rival there  the  plaintiff  employed  all  tbe  com- 
moQ  labor  necessary  and  purchased  quite  a 
large  amount  of  material  locally  to  use  in 
the  erectioii  and  Installatloii  M  the  equlp- 
ment ;  that  the  time  consumed  in  the  Instal- 
lation lasted  from  the  Ist  of  Jnne  till  tiie  1st 
of  November;  that  they  had  a  force  of  work- 
men of  from  4  to  ID  aa  the  work  from  time 
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to  time  required ;  that  these  men  performed 
their  duties  under  tbe  supervision  of  the  Na- 
tional Refrigerator  Company;  that  the  char- 
acter of  tbe  material  purchased  locally  was 
such  as  would  be  required  to  Install  their 
work  under  like  conditions,  "in  other  words, 
such  as  was  necessary  to  comply  with  their 
contract,";  that  the  Tork  Manufticturing 
Company  bad  a  contract  with  the  National 
to  instaU,  and  did  Install,  the  ammonia  cora- 
prcssor  and  condenser  for  them,  and  that  tbe 
rest  of  tbe  Installation  was  by  the  plaintiff 
under  the  supenision  of  a  Mr.  Fox;  that 
certain  laterals  were  In  wrong  and  had  to  be 
rearranged,  a  filter  Installed,  and  a  tweedale 
system  of  purification  put  in  that  took  time 
and  did  not  work  well;  that  tbe  changing  of 
the  laterals  and  air  lines  took  about  two 
weeks;  that  the  first  turnover  was  made 
about  the  1st  of  July  and  tbe  changes  and 
readjustm^t  and  water  trouMes  ran  tbrough 
tbe  rest  of  the  i>eiiod  named. 

And  this  substantially  was  all  the  evidence 
Introduced  by  defendant  bearing  on  the  point 
at  Issue. 

As  before  stated,  tbe  findings  of  the  court 
and  the  Judgment  thereof  were  for  the  de- 
fendant, and  the  plaintiff  duly  appealed  tbe 
canse  to  this  court. 

EL  K.  Boblnett,  of  Tulsa.  Okl..  and  Dewey 
&  Foolke,  of  Jopllo,  for  appellant. 

O.  O.  Spencer  and  A.  B.  Spacer,  both  of 
J(q>lln,  for  respondent 

WOODSON,  P.  X  (after  stating  the  facts 
as  above).  [1]  I.  There  are  some  prelimina- 
ry questions  to  be  disposed  of  before  we  ap- 
proach the  case  upon  its  merits.  First,  it  la 
insisted  by  counsel  for  respondent  that  there 
is  nothing  but  the  record  proper  before  the 
court  for  consideration,  for  the  reasons  that 
the  record  proper,  as  shown  by  the  abstract 
of  the  record,  falls  to  show  that  the  motion 
for  a  new  trial  and  the  bill  oC  exceptions 
were  ever  filed. 

Upon  an  inspection  of  the  abstract  we  find 
that  thla  insistence  is  true,  but  we  are  of  the 
opinion  that  said  csnlsslone  are  cnred  ^ 
virtue  of  the  amendment  of  Rule  No.  13 
of  this  court,  ad<^ed  December  31,  If^,  (228 
S,  W.  vlli),  whidi  amendment  reads  as  fol- 
lows: 

"If  in  any  case  any  matter  which  should 
properly  be  set  forth  in  tbe  abstract  as  a  part 
of  the  record  proper,  shall  appear  in  tbe  ab- 
stract as  a  part  of  the  bin  of  exceptions,  or 
vice  versa,  such  matter  shall  be  eoosldcred  and 
treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  account  thereof  shall  be  deem- 
ed waived,  unless  the  other  party  shall,  with- 
in fifteen  days  after  the  service  of  such  ab- 
stract upon  him,  specify  Budi  objection  and 
tbe  reasons  therefor  in  writing  and  serve  the 
same  upon  the  opposing  party  or  his  counsel; 
and  in  the  event  such  objection  be  so  made, 
the  other  partj  may  within  ten  days,  from  the 
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service  of  radi  writtea  objection,  upon  him  or 
his  eouiuel,  correct  hii  abstract  ao  as  to  obviate 
•Ddi  objection,  if  under  the  facts  aa  shown  by 
the  record  proper  or  the  UIl  of  exceptions  in 
the  trial  conrt,  aodi  correction  can  truthfully 
be  made." 

While  this  amendmait  1b  not  quite  as  clear 
In  meaning  as  It  might  hare  been^drawn,  yet 
the  spirit  and  meaning  can  eN»rcely  be  mis- 
anderstood,  when  Its  purpose  la  considered. 
It  proTldea  that— 

"If  hi  any  case  any  matter  which  should  prop- 
erly be  set  forth  in  the  abstrart  as  a  part  of 
the  record  proper,  shall  appear  in  the  ab- 
stract as  a  part  of  the  bill  of  exceptions,  or 
vice  versa,  such  matter  shall  be  considered  and 
treated  as  if  set  forth  in  its  proper  place,  and 
all  objections  on  account  thereof  shall  be  deem- 
ed waived,  unless  the  other  party  shall,  with- 
in fifteen  days  after  the  service  of  such  ab- 
stract upon  him,  specify  such  objection  and 
the  reasons  therefor  in  writing  and  serve  the 
same  upon  the  opposing  party  or  his  counsel," 
etc 

[2]  In  reading  this  rule  some  three  mat- 
ters are  left  In  doubt:  (1)  Whether  or  not 
the  motion  mentioned  may  be  made  In  print 
as  well  as  In  writing.  We  think  the  dear 
meaning  of  the  rule  Is  that  the  objections  to 
the  abstract  cannot  be  made  oraUy,  but 
must  be  made  In  writing  or  Its  equlvalHit 
In  purpose,  In  print  (2)  Whether  or  not  the 
objection  mentioned  In  the  rule  must  be  con- 
tained In  a  Borate  motion  from  the  oppo- 
site party's  brief.  From  a  casual  reading  of 
the  rule  one  might  be  Impressed  with  the  idea 
that  the  objections  should  be  contained  In  a 
separate  motion  from  the  brief,  but  when  we 
come  to  consider  the  purpose  of  the  motion 
that  purpose  will  be  served  just  as  well  If 
contained  in  the  brief  as  If  In  a  separate 
motion.  (3)  The  most  serious  objection  to 
the  rule  Is  that  It  does  not  clearly  specify 
what  matters  can  and  cannot  be  tured  by  the 
rule.  Of  course,  the  law  must  De  followed 
regardless  of  the  rule;  In  other  words,  the 
rule  cannot  repeal  the  provisions  of  the  stat- 
ute regarding  any  matter.  For  instance,  the 
statutes  specify  what  matters  shall  be  pre- 
served by  tbe  record  proper,  and  what  mat- 
ters must  be  preserved  by  bill  of  exceptions, 
which  statutes  must  be  complied  with  re- 
gardless of  the  role.  If  a  matter  required  by 
the  statute  to  be  preserved  In  the  record  prop- 
er should,  as  a  matter  of  fact,  be  preserved 
in  the  bill  of  exceptions  only,  or  vice  versa, 
that  error  would  not  be  cured  by  the  rule, 
and  the  opposite  party  could  by  his  motl<m 
call  the  attention  of  the  court  to  the  fact  that 
the  matter  was  not  In  fact  properly  pre- 
served in  the  proper  legal  container.  The 
purpose  of  the  rule  Is  to  correct  errors  of 
counsel  In  the  preparation  of  their  abstracts 
of  record,  whereby  Inadvertence  or  oversight, 
tbey  abstract  a  matter  which  was  properly 
preserved  in  the  proper  place,  but  erroneous^ 


causes  the  abstract  to  show  that  it  was  not 
preserved  In  the  proper  place,  but  In  an  im- 
proper place. 

With  these  preliminary  observations  re- 
garding the  meaning  of  the  rule,  we  are  of 
the  opinion  counsel  for  respondent  are  not 
In  a  position  to  take  advantage  of  the  rule, 
though  their  objections  seem  to  be  well 
grounded,  for  the  reason  that  they  failed  to 
berve  their  motion  containing  their  objections 
to  the  suffldeucy  of  tbe  abstract  upon  tbe  ap- 
pellant within  15  days  after  tbe  appellant 
had  served  the  abstract  upon  them,  as  re- 
quited by  said  rule.  The  files  of  this  court 
show  Uiat  respondent  was  served  with  a  copy 
of  the  abstract  on  December  10,  1920,  and 
that  respondent's  motion  was  served  upon 
counsel  for  appellant  on  January  5,  1921. 
25  days  after  the  service  was  had  upon  coun- 
sel for  respondent,  10  days  too  late,  according 
to  snld  rule,  to  be  available. 

We  therefore  hold  that  couns^  for  the  re- 
spondent waived  the  objectitms  mentioned  to 
the  sufficiency  of  the  abstract,  and  we  most 
disregard  the  errors  suggested  in  resp(ud- 
enf  B  motion. 

II.  While  counsel  for  appellant  discuss 
numerous  legal  propositions  In  their  brief, 
the  ruling  of  the  court  upon  but  one  of  them 
is  assigned  as  error,  and  under  the  rules  of 
thliBr  court,  we  will  Ignore  all  the  others. 

The  error  assigned  is  stated  by  counsel  in 
the  following  language: 

The  court  erred  In  finding  the  issues  for 
the  defendant,  Southwest  Ulssouri  Light 
Company,  and  that  the  contract  sued  upon, 
together  with  the  performance  of  same,  was 
within  the  purview  of  sections  3027-3(^0  of 
the  Bevlsed  Statutes  of  Missouri  1909,  rat- 
ing to  the  licensing  of  foreign  corporations  in 
said  state,  because  the  contract  and  the  evi- 
dence adduced  regarding  the  performance  of 
same  shows  that  the  whole  transaction  was 
interstate  commerce  and  comprised  within 
the  meaning  of  the  words  "commerce  among 
the  several  states"  as  used  In  the  federal 
Constitution,  article  1,  I  S,  and  that  the  said 
transaction  was  not  subject  to  state  regula- 
tion and  was  not  within  the  purview  of  the 
statutes  of  the  state  of  Missouri  pertaining 
to  foreign  corporations. 

Before  taking  up  the  discussion  of  the  er- 
ror assigned.  It  may  be  well  to  notice  certain 
rules  at  law  Involved  in  this  case  that  have 
been  so  firmly  established  by  the  state  and 
federal  decisions  they  may  be  omsldered  as 
elementary. 

[3]  (1)  Under  the  Interstate  commerce 
clause  of  the  Constitution  of  the  United 
States,  no  state  can  Interfere  with,  lay  bur^ 
dena  upon,  or  prohibit  the  transportation  of 
interstate  commerce  Into  this  state. 

(2)  It  is  wholly  immaterial  where  the  con- 
tract is  made  effecting  Interstate  commerce, 
and  It  will  be  enforced  if  otherwise  valid. 

[4]  (3)  And  the  ultimate  or  final  dlsposl- 
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tl<m  of  all  queBtlons  regarding  Interstate 
commerce  rests  with  the  federal  courts. 

In  support  of  the  assignment  of  error  made 
by  eoansel  for  appellant,  we  are  cited  to 
Dumeroua  cases,  and  especially  the  case  of 
York  Manufacturing  Co.  v.  Colley  et  al.,  247 
n.  S.  21,  38  Sup.  OL  430,  62  L.  Ed.  963, 11  A. 
Ll  R.  6U. 

The  facts  (rf  tbat  oase  are  thus  stated  by 

the  court: 

"The  York  ManufacturiDg  Company,  a  Penn- 
sylvania corporation,  sued  for  the  amount  doe 
upon  a  contract  for  the  purchase  of  ice  man- 
ofacturing  machinery  and  to  foreclose  a  lien 
□pen  the  same.-  By  answer  the  defendants  al- 
leged that  the  plaintiff  was  a  foreign  corpora- 
tion, that  it  maintained  an  office  and  trans- 
acted business  In  Texas  without  having  ob- 
tained a  permit  therefor  and  was  hence  under 
Texas  statutes  not  authorized  to  prosecute  the 
snit  in  the  courts  of  the  state,  and  a  dismissal 
was  prayed.  In  reply  the  plaintiff  averred 
that  the  contract  sued  on  was  interstate  com- 
merce and  that  the  state  statute  if  held  to 
apply  was  repugnant  to  the  commerce  clause  of 
the  Constitution  of  the  United  States.  At  the 
trial  it  was  shown  without  di^nte  that  the  con- 
tract covered  an  ice  plant  guaranteed  to  produce 
three  tons  of  ice  a  day,  consisting  of  gas  com- 
pression pomps,  a  compressor,  ammonia  con- 
densers, freezing  tank  and  cans,  evaporating 
coils,  a  brine  agitator  and  other  machinery  and 
accessories  including  apparatus  for  utilizing  ex- 
haust steam  for  making  distilled  water  for  filling 
ice  cans.  These  parts  of  mocbiuery,  it  was  pro- 
vided, were  to  be  shipped  from  Pennsylvania  to 
the  point  ai  dslivsry  in  Texas  and  were  there  to 
be  erected  and  connected.  This  work,  it  was 
stipulated,  was  to  be  done  under  the  supervision 
of  an  engineer  to  be  sent  by  the  York  Manufac- 
turing Company  for  whose  services  a  fixed  per 
diem  charge  of  f6  was  to  be  paid  by  the  pur- 
chasers and  who  should  have  the  assistance  of 
mechanics  furnished  by  the  purchasers,  the  su- 
pervision to  include  not  only  the  erection  but  the 
submitting  of  the  machinery  to  a  practical  test 
in  operation  before  the  obligation  to  finally  re- 
ceive It  would  arise.  It  was,  moreover,  undis- 
puted that  these  provisions  were  carried  out, 
that  about  three  weeks  were  consumed  in 
erecting  the  machinery  and  aboat  a  week  in 
practically  testing  it,  when  after  a  d«nonstra- 
tion  of  its  successful  operation  it  was  accepted 
by  the  purchasers. 

"The  trial  court,  not  doubting  that  the  con- 
tract of  sale  was  interstate  commerce,  never- 
theless eondnding  tiiat  'the  stlpnlatlon  as  to 
snpervisicHi  by  an  engineer  to  be  sent  by  the 
aeUer  was  intrastate  commerce  and  wholly 
separable  from  the  iuterstate  transaction,  held 
that  the  seller  by  carrying  out  that  provision 
had  engaged  in  local  business  In  the  state  and 
as  the  permit  required  by  the  state  statutes  had 
not  been  secured,  gave  effect  to  the  statutes 
and  dismissed  the  suit.  The  case  is  here  to 
review  the  action  of  the  court  below  suetaining 
such  conclusion,  its  judgment  being  that  of 
the  court  of  last  resort  of  the  state  in  con- 
.  sequence  oi  the  refusal  of  the  Supreme  Court 
of  the  state  to  allow  a  writ  of  error." 

In  disposing  of  tbat  case  the  court  beld 
tbat  the  prorlBlon  of  the  contract  as  to  the 
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services  of  the  expert  was  germane  to  the 
transaction  as  an  Interstate  contract  and  did 
not  involve  the  doing  of  local  business  sub- 
jecting the  appellant  to  regulations  of  the 
statute  of  Texas  concerning  foreign  corpora- 
tions. In  the  discussion  of  the  case  the 
oonrt  used  this  language ; 

"The  only  possible  question  open  therefore 
ts,  was  the  particular  provision  of  the  con- 
tract for  the  service  of  an  engineer  to  assem- 
ble and  erect  the  machinery  in  question  at  the 
point  of  destination  and  to  practically  test  its 
efficiency  before  complete  delivery  relevant  and 
appropriate  to  the  interstate  sale  of  the  ma- 
chinery? When  the  controveny  is  thus  brought 
in  last  analysis  to  this  issue  there  would  seem 
to  be  no  room  for  any  but  an  affirmative  an- 
swer. Gencrically  this  must  be  unless  it  can 
be  said  tbat  an  agreement  to  direct  the  assem- 
bling and  supervision  of  machinery  whose  in- 
trinsic value  largely  depends  upon  its  being 
united  and  made  operative  as  a  whole  is  not 
appropriate  to  its  sale.  The  consequence  of 
such  a  ruling  if  made  in  this  case  would  be  par- 
ticularly emphasized  by  a  consideration  of  the 
functions  of  the  machinery  composing  the  plant 
which  was  sold,  of  its  complexity,  of  the  neces- 
sity of  its  aggregation  uid  unison  with  me- 
chanical skill  and  predslon  in  order  tbat  the 
result  of  the  contract  of  sale — the  ice  plant 
purchased — might  come  into  existence.  In  its 
essential  principle  therefore  the  case  is  govern- 
ed by  CaldweU  t.  North  Carolina,  187  U.  SS. 
622;  Bearick  v.  Pennsylvania,  20^  U.  S.  607; 
and  Dozier  v.  Alabama,  21S  U.  8.  124.  In 
fact  those  cases  were  reQied  upon  in  the  Way- 
cross  Case  as  supporting  the  contention  that 
a  mere  agreement  for  the  mction  of  lightning 
rods  in  a  contract  made  concerning  the  ship- 
ment of  such  rods  in  interstate  commerce  csus- 
ed  the  act  of  erection  to  be  itself  interstate 
commerce.  But  the  basis  upon  which  the  ess- 
es were  held  to  be  not  apposite,  that  is  the 
local  characteristic  of  the  work  of  putting  up 
lightning  rods,  not  only  demonstrates  beyond 
doubt  the  mistake  concerning  the  ruling  as  to 
the  Waycross  Case  which  was  below  committed, 
hut  serves  unerringly  to  establish  the  soundness 
of  the  distinction  by  which  the  particular  ques- 
tion before  ns  is  brought  within  the  reach  of 
interstate  commerce. 

"Of  course  we  are  concerned  only  with  the 
case  before  us,  tbat  is,  with  a  contract  inherent- 
ly relating  to  and  intrinsically  dealing  with  the 
thing  sold,  the  machinery  and  all  its  parts  con- 
stituting the  ice  plant.  This  view  must  be 
borne  in  mind  in  order  to  make  It  clear  that 
what  is  here  said  does  not  concern  the  subject 
passed  mi  In  General  BaSway  Signal  Co.  v. 
Virginia,  246  U.  B.  600,  sbiee  in  that  case  the 
work  required  to  be  done  by  the  contract  over 
and  above  its  inherent  and  Intrinsic  relation 
to  the  subject-matter  of  the  interstate  com- 
merce contract  involved  the  performance  of 
duties  over  which  the  state  had  a  right  to  ex- 
ercise control  because  of  their  inherent  intra- 
state character." 

There  Is  no  use  of  considering  any  more 
of  the  c&aey  cited  by  counsel  for  appellant, 
for  the  reason  tbat  If  the  fftcts  of  the  case  at 
bar  are  aubstantlaUy  the  same  as  tb^  were 
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In  tbe  Yfnrk  Cas^  supra,  then  fhis  Judgment 
muBt  be  reversed  and  cause  remanded  for 
new  trial,  for  the  reason  the  York  Case  la 
tbe  latest  and  contiolUng  caae  upon  Uiat 
question.  But  in  our  opinion  ttle  fftcts  In 
the  case  at  bar  are  so  materially  dlffwent 
from  those  in  the  York  Case,  It  la  not  ccm- 
troUing  here;  and  we  will  now  try  to  point 
oat  the  differentiations  between  tbe  two 
cases. 

By  referrinj;  to  tbe  contract  sued  on  In 
this  case,  it  will  be  seen  that  there  Is  no  pro- 
vision that  the  appellant  bound  itself  to  fur- 
nish an  expert  to  assemble  and  construct  tbe 
Ice  plant  at  Joplin,  Mo.,  as  was  the  fact  in 
the  York  Case.  Moreover,  In  the  case  at  bar 
the  uncontradicted  evidence  shows  that  in 
constructing  the  plant  appellant  purchased 
a  lot  of  material  locally  such  as  was  used  in 
tbe  installation  of  the  work,  the  material 
consisting  of  lumber,  hardware,  pipe  fittings, 
and  incidental  materials  which  were  neces- 
sary for  the  work ;  that  appellant  employed 
all  the  common  labor  necessary,  consisting 
of  a  force  of  men  numbering  from  4  to  IS, 
for  a  period  of  several  months;  pJnlntllf 
also  purcliased  locally  considerable  quanti- 
ties of  cement  for  tbe  foimdations  upon 
which  the  Ice  plant  was  to  rest  And  it 
would  seem  that  it  was  the  Intention  of  the 
parties  that  the  labor  and  material  above 
mentioned  was  to  be  employed  and  purchased 
locally,  for  the  next  to  the  last  clause  of  the 
contract  sued  on  provides  that  "six  thousand 
four  hundred  and  thirty-six  ($6,436)  dollars 
(shall  be  paid)  when  machines  are  installed 
and  ready  to  start,  less  freight  charges  and 
erection  expenses  advanced  by  you,"  meaning 
the  respondeat. 

In  our  opinion  the  facts  just  mentioned 
dearly  distinguish  this  case  from  the  York 
Case,  snpra,  and  bring  It  squarely  within 
the  ruling  of  the  Supreme  Court  of  the 
TTnlted  States  In  the  case  of  General  Railway 
Signal  Go.  v.  Commonwealth  of  Virginia, 
246  V.  S.  SOO,  88  Sop.  Ct  860.  62  U  IM.  854. 
The  facts  of  tbat  case  are  tbns  stated  by 
the  court: 

"Just  what  did  the  defendant  do  in  Yii^nia? 
It  employed  there  abont  20  men— U  signal  «n- 
^eers  and  experienced  men  and  9  laborers— 
for  possibly  four  or  five  months  altogether. 
They  erected  iron  signal  masts  abont  two  miles 
apart  and  fitted  on  them  alternating  current 
induction  motors,  signal  arms,  gears,  relays  and 
housings,  transformers,  line  arresters,  etc  To 
reach  the  rails  they  dug  short,  shallow  trench- 
es, to  an  aggregate  amount  of  not  over  1,600 
feet  in  a  hundred  miles.  Tbe  Southern  Bail- 
way  Company  famished  and  put  up  the  neces- 
■ary  wooden  poles  and  wires.  The  defendant's 
men  applied  the  last  coat  of  psint  to  tbe  signal 
apparatus,  the  first  coats  havmg  been  applied 
at  the  factory. 

"The  defendant  did  these  things  In  Tirginia 
only  becaase  it  could  not  do  them  in  New  York, 
and  it  bad  no  desire  or  intention  to  establish  its 
bnsinesa  In  Tirginia.  Because  af  tbe  natnre  of 


the  defendant's  products  It  was  a  complicated, 

tedious  job  to  install  them  ready  for  use,  but 
the  defendant  was  in  Tirginia  for  that  purpose 
and  no  other.  It  was  merely  completing  a  sale 
to  the  Southern  Railway  Company,  and  it  did 
DO  business  and  had  no  relations  with  the  ati- 
sens  of  Tirginia  except  for  hiring  a  few  labor- 
ers. 

"In  short,  the  defendant  was  ^ing  in  the 
state  isolated  acta  Inddental  to  ita  mannfactnr- 
ing  and  selling  business  condncted  in  New  York. 
These  acts  completed,  it  might  or  might  not 
ever  again  have  so  much  as  one  employee  in  the 
state.  To  force  such  a  casual,  occasional  en- 
trant to  secure  a  license  to  do  basiness,  con- 
tinuously to  maintain  an  office,  to  pay  a  li- 
cense tax  of  $1,(XX)  and  an  annual  registration 
tax,  would  be,  we  respectfully  submit,  the 
height  of  injustice.  The  very  language  of  the 
statutes  regulating  foreign  corporations  doing 
business  In  the  state  is  manifestly  ill  ehosen 
to  achieve  such  a  result. 

"This  court  early  decided  that  ringle  trans- 
actions in  a  state  by  a  foreign  corporation, 
even  in  the  conduct  of  its  ordinary  business, 
^d  not  constitute  'doing  business.*  Cooper 
Mfg.  Co.  V.  Ferguson,  113  U.  S.  72T. 

"Of  course,  the  whole  subject  of  'doing  busi- 
ness' is  interwoven  with  tbe  effect  of  the  com- 
merce clause  of  the  ConsUtutlon  and  many 
decisions  assign  one  ground  or  the  other  aiipar- 
ently  without  much  discrimination.  Hore  ac- 
curately speaking,  however,  if  a  foreign  cor- 
poration is  not  doing  business,  there  is  no 
need  to  discuss  the  commerce  clause,  while  if 
it  is  doing  business,  it  may  still  be  relieved 
from  compliance  with  state  statutes  If  its  bnu- 
nesB  be  interstate." 

Tbe  holding  of  the  court  Id  that  case  Is 
well  stated  in  the  syllabus  of  the  case: 

"A  foreign  corporation,  for  lump  sums,  made 
and  performed  contracts  to  furnish  completed 
automatic  railway  signal  systems  in  Virginia, 
in  the  i>erformance  of  which  the  materials,  inp- 
plies,  machinery,  devices  and  equliHiimt  were 
broni^t  from  without,  but  their  installation  as 
structures  permanenUy  attached  to  the  soil, 
required  employment  of  local  labor,  digging  of 
ditches,  construction  of  concrete  fonndationB, 
and  painting.  Held,  tliat  local  bualnesB  was  in- 
volved, separate  and  distinct  from  interstate 
commerce,  and  subject  to  tbe  licensing  power 
of  the  sUto.   Browning  t.  Wayeroa^  283  U. 

a.  16. 

"The  Tir^nla  law  ImpoBing  «  fee  for  the 

privilege  of  doing  local  boaiueas  of  fl,000  on 
foreign  corporetlons  with  capital  over  ^,000.- 
000  and  not  exceeding  «10,00O,0OO  (Acta 
c.  63,  9  88a),  upheld,  as  not  arbitracr  or  un- 
reasonable onder  all  the  cireumstanees.  though 
the  case  is  on  the  Imrder  line." 

Another  case  very  similar  to  tills  oae  la 
that  of  Browning  v.  Waycross,  233  U.  S. 
17,  34  Sup.  Ct  578,  68  L.  Ed.  828.  Tbe  fftcts 
of  that  caae  aa  stated  by  Qie  coort  ore  as 
follows : 

"Tbe  platntilf  in  e<rror  was  charged  in  a  mu- 
nicipal court  with  violating  an  ordinaDce  wliich 
Imposed  an  annual  occupation  tax  of  $25  upon 
'lightning  rod  agents  or  dealers  engaged  in  put- 
ting  op  OB.  erecting  Ugbtning  rods  within  the 
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corporate  UmitB*  of  tbe  city  of  Wayerom.  Al- 
thougli  admitting  that  ha  had  carried  on  the 
bneineaB,  be  pleaded  not  guilty -and  defended 
vpon  the  gronnd  that  he  had  done  ao  as  the 
agent  of  a  St.  Louie  corporation  on  whose  be- 
half be  bad  solicited  orders  for  tbe  sole  of 
lightning  rods;  bad  received  the  rods  when 
shipped  on  such  orders  from  8L  Louis  and 
&ad  erected  them  for  the  corporation,  the  price 
paid  for  tbe  rods  to  the  corporation  including 
tbe  duty  to  erect  them  without  further  charge. 
This  it  waa  asserted  constitated  the  ear^ 
Tying  on  of  intustate  eonuneree  which  the 
dty  conld  not  tax  without  Pointing  the  Oonati- 
tntion  of  the  United  States.  Although  the  facts 
alleged  were  established  witbont  dispute,  there 
was  a  eoDTietion  and  sentokee,  and  tbe  same 
reault  followed  from  a  trial  de  novo  in  the 
superior  court  of  Ware  county  where  tbe  cafle 
waa  carried  by  certiorari.  On  error  to  the 
Court  of  Appeals  that  judgment  was  affirmed, 
the  court  stating  its  reasons  for  doing  so  in  a 
careful  and  discriminating  opinion  reriewing 
and  adrersely  passing  ntran  the  defense  under 
the  Constitution  of  the  United  States  (11  Ga. 
App.  46).  From  that  judgment  this  writ  of 
error  is  prosecuted  because  of  tbe  constitution- 
al question  and  because  under  tbe  law  of  Geor- 
gia tbe  Court  of  Appeals  had  final  anthori^  to 
condnde  the  issue." 

In  affirming  the  declBlon  of  the  state  conrt, 
tbe  Supreme  Court  of  the  United.  States 
Bald; 

"We  are  of  the  opinion  that  the  court  below 
was  right  in  holding  that  tbe  business  of  erect- 
ing lightniiig  rods  under  the  circamstances  dis- 
closed was  within  the  regulating  power  of  tbe 
state  and  not  the  subject  of  interstate  com- 
merce for  the  following  reasons:  (a)  Because 
the  affixing  of  lightning  rods  to  houses,  was  the 
carrying  on  of  a  business  of  a  strictly  local 
diaracter,  peculiarly  within  tbe  ezcluaive  con- 
trol of  state  authority,  (b)  Because,  besides, 
meh  buainess  was  whoUy  separate  from  inter- 
state commerce,  inTolved  no  question  of  the 
delivery  of  property  shipped  in  interstate  com- 
merce or  of  the  right  to  complete  an  interstate 
commerce  transaction,  but  concerned  merely  the 
doing  of  a  local  act  aiter  interstate  commerce 
bad  completely  terminated.  It  is  true,  that  it 
was  shown  that  tbe  contract  under  which  the 
rods  were  shipped  bound  tbe  seller,  at  his  own 
expense,  to  attach  the  rods  to  the  houses  of 
the  persons  who  ordered  rods,  but  it  was  not 
within  tbe  power  of  tbe  parties  by  the  form 
of  their  contract  to  convert  what  was  exclu- 
sively a  local  business,  subject  to  state  con- 
trol, into  an  interstate  commerce  business  pro- 
tected by  tbe  commerce  clause.  It  is  mani- 
fest that  if  the  right  here  asserted  were  recog- 
nized or  the  power  to  accomplish  by  contract 
what  is  here  claimed,  were  to  be  upheld,  all 
fines  of  demarkatton  between  national  and  state 
authority  would  become  obliteratedt  since  it 
would  necessarily  follow  that  every  kind  or 
form  of  material  shipped  from  one  state  to  the 
other  and  intended  to  be  used  after  delivery 
in  the  cnnstmotion  of  buildings  or  in  the  mak- 
ing of  improvements  in  any  form  would  or 
could  be  made  interstate  commerce." 

In  the  case  of  State  ex  rd.  r.  Arttanr 
OreenfleUU  Inc.,  205  S.  W.  619,  r«ardlng  a 
similar  contentioa,  tbls  Uungnags  was  used: 
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"Clearly  the  defendant  is  not  engaged  in  in- 
terstate commerce,  but  in  rasing  and  improving 
bnfldings  and  general  construction,  itnd  in  build- 
ing  fireproof  c^lings,  partitions,  elevators,  and 
dumb-waiter  shafts,  etc.  In  the  very  nature  of 
things  the  business  of  the  company  engaged  in 
such  constructions  must  of  necessi^  be  fixed 
and  local  where  tbe  work  is  done.  It  might  as 
well  be  contended  that  a  farmer  is  engaged  la 
interstate  commerce  because  he  imports  his 
seed  and  machinery  used  on  the  farm  from  an- 
other state  as  to  soy  that  the  defendant  is  en- 
gaged in  interstate  commerce  because  it  im- 
ported some  or  all  the  materials  It  used  in  the 
construction  of  the  concrete  work  mentioned  in 
the  record. 

"Such  shipments  are  purely  incidental  to  the 
real  business  of  the  company;  in  the  very  next 
contract  it  obtains  it  may  not  be  necessary 
to  import  a  pound  of  material  from  another 
state.  This  defendant  is  not  engaged  in  pur- 
chasii^  and  shipping  cement  and  lumber  from 
one  state  to  another  tot  commercial  purposes, 
bnt  is  engaged  in  the  construction  of  building 
elevators,  dumb-waiter  shafts,  etc.,  through- 
out the  country,  in  which  various  kinds  of  ma- 
terials are  used,  some  of  which  may  or  may 
not  be  imported  from  a  state  different  from  the 
one  in  which  tbe  work  is  being  done.  TbtA  the 
defendant  is  not  engaged  In  interstate  com- 
merce is  too  plain  for  further  argument." 

The  question  may  be  well  shown  by  one 
of  Mr.  Benjamin's  illustrations  as  tbe  dla- 
tlnction  between  tbe  sale  of  on  article  of 
merchandise  and  a  contract  for  materia 
furulsbed  and  work  and  labor  performed. 

[S]  Id  discussing  tbe  statute  at  fraud  he 
said.  In  substance,  that  If  a  person  agrees  to 
purchase  a  suit  of  clothing  at  a  price  In 
excess  of  that  provided  for  by  the  statute, 
without  the  contract  waa  evidenced  by  writ- 
ing, signed,  etc.,  the  contract  of  sale  would 
be  void  in  the  absence  of  such  writing,  bat, 
upon  tbe  other  hand.  If  a  person  should  go 
Into  a  tailor  sht^  aud  order  a  suit  of  (Noth- 
ing to  be  made  tor  bim  out  of  a  designated 
piece  of  clotb,  even  though  the  price  eAiodM 
exceed  the  statutory  amount,  then  the  con- 
tract would  be  valid  and  binding,  because 
the  contract  was  for  material  to  be  fur- 
nished and  work  and  labor  to  be  iierform- 
ed — the  former  being  purely  a  contract  of 
sale  of  a  completed  manufactured  article, 
white  tbe  latter  would  be  contract  to  manu- 
facture the  article  for  the  persim  designat- 
ed— and  I  suppose  the  former  contract 
would  not  be  valid  evoi  though  the  mer- 
chant should  agree  with  the  purchaser  to 
make  certain  alterations  of  tjie  suit  In 
conformity  to  the  wishes  of  the  purchaser 
before  It  was  to  be  delivered  to  blm,  but  In 
the  latter  case  no  completed  article  exists 
and  therefore  it  could  not  be  sold  as  an 
article  of  commerce.  It  Impresses  me  that 
the  same  Is  true  of  the  case  at  bar:  Had 
the  contract  been  that  the  aiq;)dlant  ac^d'  to 
the  respondent  a  completed  Ice-maUng  ma- 
chine of  25  tons  capacity  dally,  with  noth- 
ing more  save  perhaps  some  minor  artiole 
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necessary  to  have  made  tbe  dellTwy  com- 
plete, the  cmitnict  of  sale  would  undoubted- 
ly have  been  good,  but  that  was  not  this 
contract;  this  ctmtract  bound  the  a^llant 
to  sell  the  ice-maUng  madilne  to  respond- 
ent, and  In  addition  thereto,  to  furnish  tbe 
material  and  labor  which  wag  necessary  to 
erect  the  pUnt  upon  which  the  machine  was 
to  be  erected,  which  required  tbe  fumlshlnff 
of  a  considerable  amount  of  material  and 
mudt  labw.  The  doing  of  tbe  two  latter 
things  brings  the  case  at  bar  within  our 
statutes  which  requires  a  foreign  corpora- 
ti<m  to  tafee  out  a  license  In  this  state  be- 
fore it  can  do  business  herein.  TUs  I  under- 
stand to  be  the  ruling  the  Snprente  Court 
€t  ttie  United  States  in  Railway  Signal 
Go.  T.  Commonwealth  of  Virginia,  snpra,  and 
Browning  t.  Waycross,  snprSf  and  we  note 
tbe  same  dllEFerence  in  tb»  case  of  State  ex 
rel.  Arthur  Greenfl^d  Oo.,  supra. 

There  are  many  other  cases  of  like  import 
which  are  as  follows:  General  Railway 
Signal  Co.  T.  Commonwealth  of  Virginia, 
246  U.  S.  600.  38  Sup.  Ct  360,  62  L.  Ed. 
854;  Browning  t.  Waycross,  233  U.  S.  16. 
34  Sup.  Ct  578,  68  L.  Ed.  828;  aty  Of  St 
Louis  V.  Parker-Washington  Co.,  271  Mo. 
229-242,  196  S.  W.  767-770;  Wichita  F.  & 
S.  Co.  T.  Tale,  194  Mo.  App.  60,  184  S.  W. 
at  121;  Buffalo  Refrigerating  Madi.  Co.  t. 
Penn.  H.  &  P.  Co.,  178  Fed.  696,  102  a  O.  A. 
196;  St.  Louis  £xp.  Met  F.  P.  Go.  t.  BeU- 
harz  (T«.  OiT.  App.)  88  S.  W.  612;  S.  R. 
Smytbe  Oo.  t.  Ft.  Worth  Q.  &  S.  Co.,' 105 
Tex.  8,  142  S.  W.  1157;  Ft.  Worth  G.  &  S. 
Co.  T.  Smythe,  61  Tex.  Civ.  App.  388,  128  S. 
W.  1136;  Buhler  v.  B.  T.  Burrowee  Co. 
<Tex.  Glv.  App.)  171  S.  W.  791;  G«ieral 
Railway  Signal  Co.  t.  Commonwealth,  118 
Va.  301,  87  S.  E.  698;  Hastings  Indus,  Co.  r. 
Moran,  143  Midi.  679,  107  N.  W.  706;  Im- 
perial Curtain  Co.  t.  Jacobs,  163  Mich.  72. 
127  N.  W.  772;  American  Amusement  Oo.  v. 
E.  Labe  Chutes  Co.,  174  Ala.  526,  56  South. 
961;  MuUer  Mfg.  Co.  t.  Dothan  Bank,  176 
Ala.  229,  67  Soatb.  762 ;  Nlckerson  t.  Warren 
City  Tank  Oo.  (D.  O.)  223  Fed.  843. 

If  we  correctly  understand  tbe  rulings  of 
the  Supreme  Court  of  the  United  States,  and 
of  tliu  various  states  of  the  Union  regarding 
this  question,  the  judgmrait  of  the  circuit 
court  should  be  affirmed ;  and  It  Is  so  ordered. 

All  concur. 


RICHARDSON  v.  KANSAS  CITY  RYS.  CO. 
(No.  2I4«7.) 

(Supreme  Court  of  MisBouri,  DiTision  No.  1. 
April  9,  1921.    Rehearing  Denied 
June  6, 1921.) 

1.  Appeal  and  error  ^3922— Court's  finding  as 
to  qualificatlos  of  Jnror  presymsd  oorreot  on 
appeal. 

A  question  coacemlng  juror's  qualification 
is  to  be  tried  by  the  court,  and  not  by  the  ja< 


I  ror,  bat,  If  the  court  has  tried  ft  tiie  nliug 
comes  to  the  Sapreme  Conrt  accompanied  by  a 
presnmption  of  correctoess  which  is  oreithrovB 
only  when  the  record  shows  the  mUng  was 
clearly  against  tbe  cridence. 

2.  Jsry  4s»97( I)— Challenge  for  oasse  «■  to- 
eennt  of  Juror's  prejiidloe  held  property  over- 
niled. 

In  a  personal  injury  action  against  a  street 
railway  company,  it  was  not  error  to  overrule 
a  challenge  for  cause  against  a  juror  wbo  stat- 
ed that  he  did  not  think  the  city  "got  a  square 
deal  on  the  franchise  proposition"  four  years 
before;  no  prejudice  oo  the  juror's  part  ap- 
pearing. 

3.  Jury  <s=>l49— That  Jaror's  mrlfe  was  Isjnred 
during  trial  as  a  passengsr  on  defendant's 
lines  held  no  ground  for  discharge  of  Jury. 

In  a  personal  injury  action  against  a  street 
railway  company,  it  was  not  error  to  refuse  to 
discharge  the  jury  because  one  of  the  jurors 
had  become  disqualified  during  tbe  trial  on  a 
bald  showing  that  the  juror's  wife  during  the 
course  of  tbe  trial  and  before  verdict  was  in- 
jured in  some  way  while  riding  as  a  passenger 
on  defendant's  line;  such  showing  being  in- 
suffif^ent  to  justify  an  inference  of  hostility 
toward  defendant 

4»  Jury  <Ss3 149— Defendant  oialmlng  projndles 
bf  Juror  becaoss  of  Injury  to  Jaror's  wifo 
during  trial  has  burden  of  proof. 

In  a  personal  injury  action  against  a  street 
railway  company,  where  defendant  predicat- 
ed error  apon  court's  refusal  to  dlsdiarge  the 
jury  on  a  showing  that  the  vrife  of  one  of  the 
Jurors  had  been  Injured  as  a  passenger  on  de< 
fendant's  lines  during  the  trial, '  it  was  es- 
sential that  defendant  show  that  it  had  so  in- 
jured the  juror's  wife  that  prejudice  on  tiis 
part  against  defendant  resulted  of  such  diar- 
acter  that  verdict  was  invalidated  thereto. 

5.  Damages  4=>I58(4)— Petition  all^l^ 
palrment  of  mental  faoulties  held  to  Jastlfy 
evidence  of  loss  of  memory. 
In  an  action  for  personal  injuries  against 
a  street  railway  company,  an  allegatioo  that 
plaintiff  received  injuries  resulting  in  the  "im- 
pairment of  her  mental  faculties"  Aeld  suffident 
to  justify  evidence  that  she  was  affected  with 
loss  of  memory. 

6..  Trial  «=»25l(8)— Where  partloular  negll- 
gsfloe  pleaded,  Instructions  must  submit  notli- 
IflO  outside  of  speclflo  charges^ 
Since  an  allegation  of  general  negligence  is 
restricted  by  specifications  of  particular  negli- 
gence, instructions  in  such  case  must  sabmit 
nothing  outside  of  the  specific  charges. 

7.  Street    railroads    «=3M8(4)— lastraoUons 
held  to  falHy  submit  speclflo  charoee  of  aag- 
llgenoe  In  striking  motortruck. 
In  an  action  for  injuries  to  a  passenger  In 
a  tnoturtruck   standing  on  the  track  when 
struck  by  defendant's  street  car,  specifications 
of  negligence  in  failing  to  keep  the  car  under 
control  following  a  general  charge  hM  a  spe- 
cific, and  not  a  mere  general,  charge  of  ne^- 
gence,  and  to  be  fairly  submitted  by  instructions 
requiring  findings  that  the  car  was  negligently 
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operated,  managed,  or  eontrolled,  and  that  the 
EDotormaD  ttegligentir  ran  the  ear  againBt  the 
truck  when  he  saw  or  1&  the  exercise  of  ordi* 
nary  care  oould  ham  seen  it  on  the  track. 
«.  Str*«t    railroads    «s»(IS(ll)— Iwtnntlon 

held  to  negaUve  defaiao  that  aiotortruolc 

hacked  Into  stroet  ear. 
In  an  action  for  injuriea  to  a  pasBenser  rid- 
ing in  a  motortruck  struck  by  defendant's 
Btre^  car,  an  inBtruction  requiring  a  findiug 
that  the  truck  was  standing  still  on  the  track 
ahead  of  the  car  held  not  iBsuflicIent  as  failing 
to  negative  the  defense  that  the  truck  was 
backed  into  the  car. 

«.  Stroet  railroads  «=>(  18(15)  —  lastmotlon 
bold  not  obieotlonable  as  omitting  to  require 
flndlags  of  motortrudi  passosger'e  obllvioas- 
Ross  of  daager  and  kaowledge  tliereof  by 
street  ear  operatives. 
In  an  action  for  injuries  to  a  passenger  In 
a  motortruck  standing  on  the  track  when  struck 
by  defendant's  street  car,  an  Instmction  which 
Bulunitted  the  case  on  common-law  negligence 
and  con^netiTely  required  a  Hading  pertinent 
to  tlM  humanltar^  doctrine  held  not  defective 
as  Oflrittiiig  to  require  findings  that  plaintiff 
■waa  obUviooa  of  danger,  and  that  defendant's 
employfle  saw  or  conld  bare  seen  that  to  be 
fa«r  condition. 

10.  Trial  «9>260(l)— RevMttad  tastnatlMS  al- 
ready eovered  property  refuted. 

It  la  aot  error  to  refoae  to  give  a  reqneet- 
ed  instmction  where  the  anhject-matter  is  cor- 
ered  by  other  instructions  ^ven. 

11.  Damages  «=3l32(S)— $12,000  held  exoae- 
eive  for  lejiriee  to  womu  atnck  by  etraet 

oar. 

$12,000  *M  exceesire  by  where  25- 

year  old.  strong  and  healthy  woman,  w^hing 
about  140  pounds,  was  injured  in  a  ctdliaion 
with  a  Btreet  ear  reaolting  in  displacement  of 
the  kidneys  and  retroversion  of  the  uterus; 
her  syesigbt  and  memory  also  being  affected. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 

Action  by  Virginia  A.  Klchardam  against 
the  Kanaae  City  Railways  Company.  Judg- 
ment for  plaintiff,  and  defendant  ai^>eal8. 
Affirmed  on  condition. 

R.  J.  Higglns  and  Mont  T.  Prewltt,  both 
of  Kansas  City,  for  appellant. 

Harry  G.  Kyle  and  Horace  Q.  Pope,  both 
of  Kansas  City,  tot  respondent, 

JAMES  T.  BLAIR,  J.  Respondent  to- 
covered  judgment  for  damages  for  injuries  she 
alleges  she  recelTed  when  a  truc^  In  which  ^he 
was  seated  was  brought  into  collision  with 
one  of  appellant's  cars,  and  this  appeal  fol- 
lowed. 

On  Jttly  4, 1016,  a  picnic  party  of  18  young 
men  and  women  of  Kansas  City  were  on  .their 
way  to  ralrmount  Paifc  They  were  heln^ 
conreyed  In  a  motortmck,  and  had  proceeded 
to  a  point  on  Washlugton  Park  boulevard  a 


short  distance  east  ot  Cambridge  avenue, 
wh^  they  reached  the  trades  of  the  St  Louis 
St  San  Francisco  Railway  Company,  which 
there  cross  the  avenue  about  at  right  anglea. 
The  evidence  tttided  to  show  that  a  long 
freight  train  was  then  passing  over  the  cross- 
ing. The  trade  was  stopped  upon  appellant's 
ea8^bound  track  a  few  feet  west  of  the 
crossing  and  stood  there  facing  east  toward 
the  passing  train  tor  three  or  four  minutes. 
One  of  appellant's  cars  approached  from  the 
west  at  a  speed  of  12  or  15  miles  an  hour. 
When  the  motonnan  was  more  than  400  feet 
distant  from  the  track  be  saw  It  upon  the 
track  upon  which  i^a  car  was  ph>ceeding. 
The  back  of  the  tnM*  was  toveard  the  street 
car,  and  re^ndent  was  seated  with  her  bac^ 
toward  the  car.  The  track  was  almost  level 
and  was  dir.  and  the  car  could  have  been 
stopped  within  a  distance  of  30  or  40  feet. 
There  was  a  safety  stop  for  east-bound  cars, 
near  the  place  where  the  track  was  standing 
and  between  It  and  the  point  from  which  the 
motorman  first  saw  it  The  motorman  sound- 
ed no  signal  or  warning,  did  not  check  his  car 
at  all,  bat  ran  it  at  undiminished  ^eed  past 
the  safety  stop  and  against  the  track,  and 
tberehy  seriously  injured  respondent.  There 
was  a  verdict  for  $20,000.  The  trial  court 
zequlnd  a  remittitur  of  $8,00(^  and  Judgment 
waa  entered  for  $12,000.  A^llant  contends 
the  court  erred:  (1)  In  refusing  to  sustain  a 
diaUenge  for  cause  to  Juror  Hogne;  C2)  in  re* 
fusing  to  disdiarge  the  jury  becanse  Juror 
Barker,  appellant  c<mtends,  became  disquali- 
fied during  the  trial;  (3)  In  admitUng  evi- 
dence coDCeraIng  respondent's  m^tal  condi- 
tion; (4)  in  giving  and  refusing  Instructions; 
and  (EJ)  in  pamtttlng  judgment  for  an  ex- 
cessive sum. 

I.  On  the  voir  dire  examinations  of  the 
panel  George  Hogue,  In  answer  to  a  qnestlou 
of  appellant's  counsel,  stated  he  did  not  think 
the  "city  got  a  square  deal"  on  the  "franchise 
proposition."  The  reference  was  to  a  trans- 
action In  1914  between  the  dty  and  appellant 
which  concerned  appellant's  franchise. 
Hogue  said  be  had  no  prejudice  against  ap- 
pellant at  the  time  of  the  trial  in  June,  1918; 
that  he  could  not  say  be  bad  a  prejudice 
against  appellant,  but  still  thought  the  city 
did  not  "get  a  square  deal"  In  1914.  In  an- 
swer to  questions  he  said,  In  effect,  that  bis 
view  of  the  franchise  transaction  would  have 
nothing  to  do  with  his  attitude  toward  ap- 
pellant In  this  case,  that  be  "would  take  the 
evidence,"  and  that  the  question  concerning 
appellant's  contract  rights  for  operation 
would  not  have  anything  to  do  with  a  claim 
for  Injuries  inflicted  In  the  operation  of  the 
road.  Counsel  argue  Rogue  admitted  he  had 
an  existing  prejudice  against  the  company. 
Into  the  questions  he  propounded  counsel 
quite  skillfully  wove  implications  and  as- 
snmptl(ms  of  such  a  prejudice.   The  juror 
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avoided  these  as  best  he  could,  and  his  an- 
swers show  he  did  not  Intend  to  adopt  them. 
Ho  dtattngnished  between  a  "prejudice"  and 
his  opinion  concerning  the  matter  of  the 
1914  franchise.  His  whole  examination 
shows  he  was  not  satlsfl^  with  that  agree- 
ment, hot,  properly  understood,  shows  no 
more. 

[1,  21  It  Is  true  that  the  gaestlon  concera- 
ioff  a  ]iirOT*s  gnalification  Is  to  be  tried  bj  the 
court,  and  not  by  the  juror  (Theobald  t.  Tran- 
sit Ck>.,  191  Mo.  loc.  dt  417,  90  S.  W.  S54), 
but  It  iB  also  true  that  after  the  court  has 
tried  It  the  niling  comes  here  accompanied 
a  inrenimptlon  of  correctness  vhldi  Is 
overthrown  only  when  the  record  shows  the 
mlinf;  twaa  clearly  against  the  evidence, 
nieobald  V.  Transit  "Go^  supra,  and  cases 
dted.  The  record  does  not  convict  the  juror 
of  prejudice.  He,  In  effect,  denied  the  as- 
Humption  by  counsel  that  he  entertained  such 
a  feeling.  The  character  of  the  matter  with 
respect  to  which  the  juror  did  not  approve 
apptilanrs  course  was  not,  in  Its  nature,  so 
far  as  the  record  shows,  audi  as  to  prove 
pre5ndlce  In  1018  and  disprove  the  Jiiror*8 
denial  of  prejudice.  Hogne  was  apparently 
candid  wllb  court  and  counsel.  He  recog- 
nized the  irrelevancy  of  the  franfAlse  ques- 
tion to  the  issue  In  this  case.  He  tbou^t  it 
"had  nothing  to  do  vritfa  If*  and  that  the 
evidence  should  govern.  He  said  tSie  erl- 
dence  would  govern  him.  We  do  not  ttiink 
the  record  shows  the  trial  court  erred  in 
overmllng  tiie  etiallaiee  for  cause;. 

II.  Tbe  ease  went  to  trial  oa  June  1918. 
The  taking  of  evldaice  was  finished  during 
the  afternoon  of  Monday,  June  10,  lfil&  The 
Instructions  were  then  glycn,  and  the  argu- 
ments followed.  Thereafter,  but  at  some 
time  on  June  IWh^  a  unanimous  verdict  iwas 
returned.  In  support  of  its  moti<m  for  new 
trial  appelant  filed  the  affidavit  of  one  of  its 
claim  agoifis  in  which  it  was  stated  that  on 
June  S,  1918,  Oie  wife  of  one  of  the  Jurors, 
Geortre  B.  Barker,  was  Injured  while  riding 
with  her  husband  as  a  passenger  on  one  ot 
appellant's  cars.  Appellant  also  flled  the  affi- 
davit of  Meyers  in  which  Meyers  stated  that 
on  June  14,  1918,  be  presented  to  Barker  for 
his  signature  a  form  of  affidavit;  that  In 
tills  form  It  was  set  out  that  Barker  was  a 
foreman  of  the  jury  In  this  case,  and  that 
Barker  and  his  wife  were  on  one  of  appel- 
lant's cars  on  the  evening  of  June  S,  1018, 
and  Mrs.  Barker  was  injured  while  riding 
as  a  passenger  thereon.  It  was  also  set  out 
in  this  form  that  Barker  was  present  when 
his  wife  was  injured,  and  that  it  "caused  him 
to  be  sore  and  peeved  ncder  the  circum- 
stances," and  that  a  claim  for  the  Injury  to 
Mra.  Barker  had  then  (June  14th)  been  made. 
Meyers,  In  his  affidavit;  stated  that  Barker 
refused  to  sign  the  paper  be  presented  to  him, 
but  "admitted  the  truth  of  the  unsigned  affl* 
davit."   Bespoudeot  flled  Barker's  affidavit. 


In  it  be  stated  that  some  one  representing 

appellant  presented  a  form  of  affidavit  for 
his  signature,  but  that  he  refused  to  sign  It 
:  because  It  was  not  true  In  all  respects:  denied 
that  he  admitted  to  Meyers  the  truth  of  all 
the  statements  in  the  form  he  refused  to 
sign;  admitted  his  wife  received  an  Injury  to 
one  of  her  arms  iwhlle  he  and  slie  were  paa- 
sengers  on  one  of  appellant's  cars  on  June 
8,  1918,  but  stated  that  neither  he  nor  Us 
wife  bad  made  claim  against  appellant, 
though  claim  agents  of  ap[>eUant  had  called 
and  endeavored  to  settle ;  denied  that  be  be- 
came "sore  and  peeved"  against  appellant: 
and  "affiant  further  states  that  said  acci- 
dent to  his  wife  did  not  prejudice  him  against 
said  defendant  *  •  *  in  the  trial  of  this 
cause,  and  tliat  said  accident  to  bis  wife  bad 
no  effect  whatever  on  his  deliberations  as  a 
juror  In  the  cause  or  on  bis  verdict  so  given 
In  favor  of  plaintiff  In  said  cause,  and  that 
he  now  has  no  prejudice  against  defendant 
by  reason  thereof,  and  that  said  accident  had 
no  bearing  whatever  on  bis  verdict  In  the 
above  cause,  trat  tbat  said  verdict  was  given 
by  affiant  because  be  believed  it  trne  and 
Just" 

[1,  4]  Tbongh  the  injury  to  Mrs.  Baricer, 
whatever  it  was,  occurred  on  the  evening  of 
June  8,  1^18,  and  0W  Terdiet  was  not  re- 
turned ontU  nearly  48  hoora  later,  no  motion 
to  dlBdiaTSB  tbe  Jury  was  made  before  ver^ 
diet  Tbe  ruling  on  tiu  point  will  not  be  pat 
on  tbat  ground*  however.  With  Barker's 
affidavit  on  file  no  additional  evidence,  docn- 
maLtary  or  oUter,  was  offered  to  show  tbat 
either  he  or  Mrs.  Barlcer  had  made  any  dalm 
against  the  company.  From  this  and  the 
affidavits  and  tbe  date  of  thB  order  oreimUng 
tho  motion  for  new  trial  It  appears,  tiiereAac; 
tbat  at  least  as  late  as  July  13, 1918,  nether 
Barker  nor  bis  wife  had  attached  eocni^  Im- 
portance to  Mrs.  Barker's  Injury  to  have  made 
claim  for  damages.  Ttiat  tact  is  of  no  great 
oonsectuence,  but  it  is  not  Improper  to  mention 
it  TbesignlflantthlngisHkatatnotlniedld 
appellant  inform  the  trial  court  of  the  char- 
acter of  Mrs.  Barker's  Injury.  It  may  wdl 
be  that  there  are  Injuries  the  nature  of  lAidL 
is  such  that  a  fueling  of  hostility  toward  the 
person  or  agency  which  inflicted  them  would 
be  fairly  Inferable.  We  do  not  think  that  a 
bald  showing  ttiat  Mrs.  Barker  was  Injured 
in  some  way  'Iwhlle  riding  as  a  passenger" 
discloses  enough  to  justify  such  an  inference 
of  hostility  toward  appellant  Besides  the 
failure  to  show  whether  tbe  Injury  was  a 
serious  one  or  a  mere  scratch,  there  was  also 
I  a  failure  to  show  appellant's  fault  or  re- 
'  sponslbillty.  It  is  quite  possible  for  one  "rid- 
ing as  a  passenger"  to  rec^ve  an  Injury  for 
which  the  carrier  is  in  no  wise  responsible. 
It  was  Incumbent  upon  appellant  upon  this 
ground  of  Its  motion,  to  convince  the  trial 
court  that  the  incident  upon  which  it  relied 
BO  disqualified  Barker  tbat  a  verdict  In 
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hlcb  he  partldpated  ought  not  to  stond. 

was  essential  tbat  appellant  show  that 
>pellant  had  ao  Injnred  Barker's  wife  that 
rejndlce  on  his  part  against  appelant  re- 
il  ted  of  such  diaracter  tiiat  the  Terdict  was 
ivalldated  ther^ty.  App^ant  did  not  Bvesi 
Imit  respcoisibtlitr.  Fnrhaps  it  had  in  mtnd 
le  doctrine  ot  res  Ipsa  loqnltiir.  We  are  ot 
le  asfiaSan  that  tito  drcnmataiuea  called  for 
frank  ezpoaltlon  of  ttie  ftcts,  and  that  the 
larded,  carefal,  and  socceasftil  effort  to 
Toid  acceptance  of  raqmnalbillty  for  iSxa. 
arker*s  Injurr,  while  p^hapa  commeodable 
s  proteeUre  of  appellant's  rl^ta  as  against 
[ra.  Barker,  falls  short  of  diowlng  the 
lets  necessary  to  sustain  this  ground  of  the 
lotlon  for  new  trial.  The  showing  made 
oea  not  convict  the  trial  court  of  txrat  In 
:s  rnling. 

[B]  III.  Oomplalnt  is  made  that  respond- 
Dt'B  testimony  that  her  injury  caused  her 
>  be  affected  with  loss  of  memory  was  not 
rlthln  the  {headings.  The  petition  alleged 
he  injury  reqwndent  recdved  resulted  in 
the  ImpaixmeDt  of  her  mental  tecnltteft" 
lesidea  this  no  exception  was  takoi  to  the 
otion  of  the  trial  court  in  connectioB  with 
ppellant's  motion  to  strilre  out  the  tesU- 
nony. 

IV.  Complaint  la  made  of  the  principal  in- 
tructlon  given  at  respondent's  Instance.  It 
B  said:  Q)  That  the  charge  of  negligence 
n  the  peaticm  is  spedflc,  and  that  tbe  in- 
itructirai  did  not  confine  respondent's  right 
o  recover  to  the  ivedflc  negllgeoce  chugod; 
ind  (2)  the  Ini^ction  did  not  **take  into 
!onsid»atIon**  tbe  d^6nse  that  the  Injury 
ras  tbe  result  of  the  truck  backing  Into  the 
rar. 

[S.  7]  1.  Tbe  petition  first  charged  tbat  the 
njury  to  respondent  was  caused  by  tbe  n^ 
IgCTce  of  defendant.  Tbia  granal  allc^tlon 
vas  followed  by  numerons  spedficatloDs  of 
i^Ugent  things  alle^  to  have  been  done. 
Dne  spedflcatlon  was  that  appellatit's  em- 
ployte  "tailed  and  neglected  to  run  and  oper^ 
ite  said  car  in  a  manner  that  said  car  would 
>e  under  such  control  that  It  would  not  be 
run  into  and  against  said  automobile  when 
they  sow,  or  by  the  exercise  of  reasonable 
rare  could  have  seen,  said  automobile  truck 
ahead  of  said  car  on  said  track  and  street" 
There  was  evidence  tending  to  support  this 
allegation.  It  Is  a  spectflcation  of  negligence 
and  was  pleaded  as  such.  The  Instruction 
required  the  jury,  before  finding  for  respoud- 
ent,  to  fiod:  (1)  That  she  was  seated  in  an 
flutomoblle  truck  (2)  over  which  she  bad  no 
control  and  (31  which  was  standing  still  up- 
on appellant's  trade  ahead  of  the  car,  and 
(4)  that  respondent  was  In  danger  of  being: 
struck  If  the  car  did  not  stop  and  continued 
on  Its  course;  (5)  that  said  street  car  was 
so  negligently  operated,  managed,  or  con- 
trolled by  the  motorman  that  It  was  negli- 
gently caused  to  be  run  Into  and  strike  the 


truck ;  <6)  that  the  motorman  n^igently  ran 
the  car  against  the  truck  when  he  saw  or  in 
tbe  exercise  of  ordinary  care  could  have  seen 
the  truck  on  the  track  ahead  of  the  car.  and 
by  tbe  exercise  of  ordinary  care  could  have 
stopped  the  car  and  have  avoided  striking  the 
truck.  These  various  findings  were  aU  r^ 
quired  before  a  verdict  for  respondent  was 
authorized  by  tbe  InstmcUon.  Tbe  motox^ 
man  was  cttereA  by  appellant  and  testified 
he  saw  the  car  when  he  was  m<flre  than  400 
feet  distant  from  the  tmck.  It  la  true  that 
instmctlmia  must  be  within  the  pleadings; 
that  an  allegatlmi  of  general  negllguice  ia 
restricted  by  speciflcatlons  of  particidar  neg- 
ligoice;  and  that  Instructions,  in  such  a  case, 
must  submit  nothing  outside  the  spedflc 
charges,  In  this  case  amimg  the  specifica- 
tions  of  negligence  which  follow  the  geaeral 
diarge  ts  that  already  quoted.  Thxt  this  al- 
iQiation  was  in  itsdf  qiedfic,  and  not  a  mere 
general  charge  of  negligoic^  la  shown  by  the 
decisions  dted  by  respondent  Davidson  t. 
Transit  Co..  211  Mo.  loc.  dt  861,  109  B.  W. 
688; '  Beier  t.  Transit  Co.,  197  Ho.  lo&  cit 
232,  288,  M  S.  W.  STfi;  Thompson  T.  Uvery 
Co..  214  Mo.  loe.  at  490,  et  seq.,  113  S.  W. 
1J28.  Thte  allegation  was  fairly  submitted 
to  the  jury  by  the  assailed  instruction. 

[•]  2.  There  was  no  irtea  of  contributory 
nefdigance.  There  is  no  claim  there  was 
any  evidence  of  It  NeverthelesB  the  instruc- 
tion required  the  jury  to  find,  before  finding 
fbr  reapondent.  that  she  "at  the  aald  time 
and  idace  acted  as  a  reasonably  inndoit  per* 
son  would  have  acted  uaAer  the  same  or 
similar  drcomatances  for  h«  own  safety." 
The  InstmctlaD  furOier  required  the  jury  to 
find,  before  finding  for  respondent,  that  "at 
the  time  and  place  In  question  plfdntlff  was 
seated  In  the  automobile  truck  In  quMtlon, 
and  that  said  truck  was  standing  still  on  the 
track  ahead  of  tbe  street  car,"  etc.  That 
finding,  U  made^  negatived  tbe  defuise  that 
the  truck  backed  Into  the  car,  and  tbe  In- 
struction did  not  authorize  a  verdict  fOT  re- 
spondent until  that  finding  was  made  by  the 
jury.  If  tbe  jury  found  the  car  was  not 
standing  still.  It  was  not  authorized  by  the 
instruction  to  find  for  respondent  at  all.  Tbe 
objection  Is  not  well  taken.  Further,  that 
there  could  be  no  doubt  in  the  jury's  mind,  it 
was  instructed,  at  appellant's  Instance,  tbat 
If  tbe  tmck  hacked  Into  the  car  too  late  for 
the  motorman  to  discover  the  consequent  per- 
il, the  verdict  should  be  for  appellant.  Be- 
spondent's  Instruction  was  even  broader  In 
this  respect  than  was  that  asked  by  appel- 
lant. The  Instruction  is  not  open  to  the  ob- 
jection made. 

[9]  3.  It  is  said  the  Instruction  omitted  to 
require  findings  that  respondent  was  oblivi- 
ous of  her  danger,  and  that  appellant's  em- 
ployes saw  or  could  have  seen  that  to  be  her 
condition.  If  such  a  finding  la  required  on 
facts  like  those  in  this  case  In  a  submission 
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OD  the  bnmanltarian  doctrine,  qtlll  the  In- 
structlon  Is  not  Tolnerable  to  the  criticism. 
It  submitted  the  case  on  common-law  negU- 
gence.  It  conjonctlTely  required  a  flndlng 
pertin^t  to  the  hnmanltariBn  doctrine,  bat 
this  -was  merely  one  reqnlnment  mora  than 
was  necessary. 

[Iff]  4.  The  refusal  of  one  instmcUon 
asked  by  appellant  with  respect  to  the  bur^ 
den  of  proof  Is  Justified  by  the  fact  that  other 
instructlcms  given  at  aj^iellant's  instanco 
covered  this  feature. 

[11]  V.  The  verdict  was  for  $20,000.  The 
trial  court  required  respondent  to  remit  $8,- 
OOO,  and  then  rendered  judgment  for  $12,- 
000.  It  is  Insisted  this  sum  is  excessive.  The 
evidence  showed  that  at  the  time  respondent 
was  hurt  she  was  25  years  old.  She  was 
"strong,  healthy,  and  rosy."  Her  weight  was 
140  pounds.  She  had  never  been  sick  except 
an  occaslwBl  "cold"  or  the  like.  Her  bear- 
ing had  at  a  time  three  or  four  years  previous 
been  slightly  affected,  probably  from  her 
service  five  or  more  years  before  in  a  rural 
telephone  exchange,  but  this  had  yielded  to 
treatment  and  no  longer  troubled  her.  All 
the  organs  of  her  body  functioned  normally. 
She  lived  with  her  mother  and  had  been  em- 
ployed In  stores  and  shops  in  Kansas  City 
for  about  four  years.  She  was  steadily  em- 
ployed and  lost  no  time  by  reason  of  any 
physical  ailment.  She  was  hart  on  July  4, 
1910.  Tbe  txxuik  in  whldi  she  mrna  sitting 
was  Btrack  heavily  by  tin  street  car  and 
She  was  thrown  from  ber  wat  and  rendered 
uncimsclons.  Elmevgency  treatment  was  giv- 
en her.  Her  bade,  hlj^  and  leg  suffered 
bruises  and  abraslcais  of  crasiderable  severity 
and  extent,  and  it  was  evident  she  bad  re- 
ceived a  very  severe  shock.  One  of  her  kid- 
neys was  displaced  to  such  an  extent  that 
It  had  four  or  five  Inches  too  much  move- 
ment. In  the  course  of  two  years  this  was 
reduced  to  about  three  Inches.  The  uterus 
was  retroverted  so  that  the  cervix  pressed 
against  tbe  bladder  and  the  body  against  the 
rectum.  Tbe  ovaries  were  InSamed  and  pain- 
ful. The  testimony  was  that  the  effect  of  the 
displacement  of  the  kidney  was  to  Interfere 
with  the  regularity  and  efficiency  of  Its  per- 
formance of  its  functions  and  to  cause  pain. 
The  abncM-mal  position  of  the  uterus  was 
said  to  result  in  irritation  of  the  bladder  and 
tend  to  affect  control  of  urine,  and  that  Its 
position  would  be  painful.  Tbe  evidence  was 
that  respondent  suffered  Ewtn  much  of  the 
time;  that  she  was  unable  to  sleep  regularly; 
that  she  was  very  nervous;  poor  appetite; 
suffered  from  frequent  headaches;  that  she 
was  afflicted  with  constipation  and  was  drow- 
sy; that  her  hearing  and  eyesight  were  some- 
what affected,  and  she  bad  suffered  some 
impairment  of  her  memory;  that  her  mental 
powers  had  been  somewhat  affected;-  her 
weight  at  the  time  of  the  trial  was  102 


pounds,  and  she  was  no  longer  healthy  in 
appearance^  but  had  become  thin,  haggard, 
and  sallow  and  appeared  to  have  grown  dis- 
proportionately older.  She  was  kept  at  home 
in  Kansas  Ci^  until  August  10^  1916,  when 
she  was  taken  to  her  brother's  home  at 'Cali- 
fornia. There  she  remained  in  bed  cont^nu- 
onsly  for  two  and  one  half  or  three  months. 
Daring  the  next  eight  months  she  was  able  to 
sit  up  part  of  the  time,  bat  was  confined  to 
her  bed  a  great  deal.  In  November,  1917, 
she  returned  to  Kansas  CSty.  She  attempted 
to  work  at  two  or  three  triacea,  but  worked 
only  a  relatively  Short  time;  Hie  evidence 
Indicates  that  an  (^»aati(m  may  correct  the 
position  of  the  displaced  organs.  Unless  so 
corrected,  the  conditions  due  to  their  dis- 
placement are  permanent 

After  a  consideration  of  the  flacts  and  (tf 
the  cases  cited  tbe  court  la  of  the  <h;>1iiIi»i 
that  tlw  ja^^ment  Is  still  excessive.  It 
should  be  rsdacod  to  $10,000.  Therefore^  U 
respondent  will  within  ten  days  remit  the 
sum  of  $2,000^  the  jodgment  will  atand  afr 
firmed,  as  of  the  date  ut  its  original  entry, 
for  $10^000;  ottterwise  the  Jadgment 'Will 
be  reversed,  and  tbe  cause  remanded. 

All  ccHicar. 


CITY  WATER  CO.  v.  CITY  OF  SEDALIA. 
(No.  22530.) 

(Sapreme  Court  of  Missouri,  IMvlsion  No.  Z. 
SB,  1921.   Motion  for  Rehearing  De- 
nied June  23.  1921.) 

1.  Waters  and  water  coarse*  «=3200(2)— Cos- 
traot  of  city  with  water  conpany  not  abro- 
gated by  Increase  of  rvtss  aattiorlzed  by  Psb- 
lio  Servloe  Comntlsslos. 

Where  a  city  contracted  with  a  water  com- 
pany for  the  rental  of  fire  hydrants  at  a  stipa- 
lated  ^Bum  per  year,  and  thereafter  the  PabUe 
Service  Commisrion  made  an  order  finding  that 
the  rates  did  not  afford  a  reasonable  return  on 
tbe  investment,  s  snbsegnent  increase  did  not 
abrogate  ttie  contract;  tbe  latter,  as  modified 
by  tbe  Commission,  being  binding  on  both  par- 
ties, and  a  contract  between  a  city  and  a.  pub- 
lic utility  being  subject  to  modification  by  tlie 
paramount  power  of  the  state. 

2.  Waters  and  water  ooanes  «=>203(I2)— 
City's  offer  to  allow  water  oompasy  to  dis- 
eontlnue  certain  hydrants  sot  rovlowahio  oo 
appeal,  where  no  aotloo  trtso  baforo  PabNo 
Servloo  Commission. 

Where,  in  a  hearing  before  a  PUUie  Service 
Omimission,  a  city,  in  response  to  a  water 
company's  request  for  permis^on  to  disewtin- 
ue  its  fire  hydrant  service  because  of  the  city's 
refusal  to  pay  increased  rentals  as  authorized 
by  the  Commission,  offered  to'  allow  the  com- 
pany to  eliminate  certain  hydrants,  tbe  ques- 
tion of  the  elimination  of  such  hydrants  was 
not  before  the  court  on  appeal;  no  action  hav- 
ing been  taken  on  the  offer. 
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a.  Waton  sNd  water  ooursM  «=»203(I2)- 
QBMtlM  u  to  •ffeot  of  iMToase  lo  rmital  of 
tre  IqrdraBto  on  city's  iidebtodiMs  not  ood- 
sldared  where  eot  plewtod. 

In  u  actioD  b7  a  water  compaoy  against  a 
dtj  for  increased  rentals  of  fire  hjrdraotB  au- 
thorised by  the  Public  Service  CommissiOD,  the 
gaestion  aa  to  whether  the  action  of  the  Com- 
miesion  would  result  in  increaBing  the  citj's 
indebtedness  to  a  sum  in  excess  of  the  reve- 
nues provided  wiU  not  be  considered  on  ap- 
peal, when  raised  for  the  first  time  in  the 
motiim  for  new  trial,  instead  of  in  defendants* 
■nawer. 

4.  Waters  and  water  conrsee  «=3203(I2)— 
Water  oompaay  suing  for  Inoreased  rentals 
uthorlied  by  PaWlo  Serviot  CoMMisalon 
Med  not  prove  reqiiireneats  ef  law  oomplled 
with. 

In  an  action  ij  a  water  company  against 
a  dty  for  increased  rentals  of  fire  hydrants 
authorized  by  the  Pnblic  Service  Commiseion, 
where  the  answer  admitted  the  execution  of 
the  company's  contract  with  the  dty,  but 
pleaded  that  it  had  been  abrogated  by  the 
Commission's  action  in  Increasing  the  rentals 
without  the  dty's  consent,  the  company  was 
not  required  to  prore  that  the  requirements  of 
the  law  had  been  com]^ed  with;  Bueh  iaaue 
not  having  been  made. 

6,  Costs  <e=9260(4)— 4:ity's  appeal  from  Judg- 
■eat  for  recovery  of  inoreased  hydrant  rent- 
als by  water  company  not  vexatloua. 

Though  the  questions  raised  on  an  appeal 
by  a  dty  from  a  judgment  allowing  a  water 
company  to  recover  increased  rwitala  for  fire 
hydrants  as  authorised  by  tlie  Pnblic  Service 
Oammission  without  the  conaent  of  the  city 
were  rea  juiUcata,  the  appeal  was  not  there- 
fore vexatious  nor  for  delay,  so  aa  to  justify  a 
penalty. 

Appeal  from  Circuit  Court,  PettlB  Oounty; 

H.  B.  Shain,  Judge. 

Action  by  the  City  Water  Ccmipany  of  Se- 
dalla  against  the  City  of  Sedalia.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Wiikerson  ft  Bainett  and  B.  S.  Bobertaon, 
■n  of  Bedalla,  for  appellant 

7.  H.  Botbwell  and  Hcmtgomery  &  Bncfesr, 
all  of  Sedalia.  fbr  respondent. 

HIGBEB^  P.  J.  The  petition  alleges,  in 
substance,  that  the  plaintiff  Is  a  corporation 
wigaged  in  furnishing  water  to  the  dty  df 
Sedalia,  a  city  of  the  third  dass,  and  its  in- 
habitants; that  on  August  6,  1906,  said  city 
adopted  as  ordlhance  by  which  it  was  pro- 
Tided  that  the  Sedalia  Water  Company,  Its 
successors  and  assigns,  should  supply  water 
to  said  dty  and  its  inhabitants  and,  among 
other  things,  should  install  and  piaintaln  all 
necessary  maddnery,  apparatus,  reservoirs, 
basins,  water  mains,  pipe  lines,  etc.,  and  said 
dty  agreed  to  rent  19S  fire  hydrants  as  tbea 
located  on  the  pipe  system  of  said  water  com- 
pany, and  such  additional  fire  hydrants  as 


said  dty  might  order  to  be  Installed  for  the 
term  of  said  contract,  at  an  annual  rental  of 
$30  for  each  Are  hydrant,  payable  In  semi- 
annual  Installments  on  February  1  and  Au- 
gust 1  of  each  year,  and  that  said  ordinance 
was  accepted  by  said  water  company  on  Au- 
gust 29, 1906;  that  plaintiff  became  the  suc- 
cessor of  said  water  company  and  owner  and 
operator  of  the  waterworl6  system  thereof; 
that  on  October  29,  1914,  plaintiff  applied  to 
the  Public  Service  Commission  of  this  state 
for  an  increase  of  its  rates  for  wate*  serv- 
ice; that  defendant  intervened,  and  that 
such  proceedings  were  had  that  on  April  S, 
1916,  said  CommisBion  made  an  order  finding 
that  the  rales  and  charges  aforesaid  did  not 
afford  a  reasonable  retnm  on  plaintiff's  In- 
restment  and  plaintiff  filed  a  new  schedule 
increasing  the  rental  of  fire  hydrants  to  *48 
per  hydrant,  which  was  aw»roved  and  be- 
came effective  August  1,  1916;  that  there- 
after, on  like  proceedings,  the  rate  was  In- 
creased to  $55  per  hyffrant,  ^ective  January 
1,  1920;  that  after  August  29,  1906.  on  the 
order  of  the  dty,  46  additional  fire  hydrants 
were  installed;  that  In  the  years  1916  and 
1017  seven  additional  fire  hydrants  were  in- 
stalled on  the  order  of  the  defendant. 

The  petition,  in  separate  counts,  pleads  the 
semiannual  iiuKellments  severally  accruing; 
that  defendant  paid  thereon  at  the  rate  of 
$30  per  year  for  each  hydrant,  and  in  each 
count  plaintiff  prayed  judgment  for  the  un- 
paid balance,  with  interest 

The  answer  admlGs  the  varlons  allegations 
of  the  petition,  and  pleads  that  the  orders 
of  tiie  Commission  increasing  the  rentals  of 
the  hydrants  ahrogated  the  contract  and  that 
until  a  new  ccmtract  was  made  defradant 
was  liable  only  for  such  fire  hydrants  as  It 
might  use  at  the  original  contlract  price.  It 
further  avers  that  on  December  16,  1918,  at 
a  hearing  beftve  the  Commission,  plaintiff 
asked  permission  to  discontinue  fire  hydrant 
service  to  the  city  because  of  ite  refusal  to 
pay  the  increased  rentals,  and  that  at  said 
hearing  the  defendant  insisted  that  said  orlg* 
Inal  contract  was  in  full  force,  but  if  the 
Commission  or  idalntlff  did  not  wish  to  con- 
tinue to  operate  under  said  contract,  the  dty 
had  been  and  was  then  paying  for  87  deslg- 
nateH  hydrants  T5r  which  It  had  no  use  and 
which  it  was  willing  for  plaintiff  to  elimi- 
nate and  discontinue.  It  also  averred  that 
plaintiff  mived  its  contract  with  the  dty 
•whea  It  made  appHcatldn  for  a  change  of 
rates,  and  that  defendant  Is  fmly  liable  to 
plaintiff  for  hydrants  actually  ordered  and 
used  after  the  orde'rs  of  the  Commission  in- 
creasing the  rates  were  made. 

The  reply  denied  all  the  allegations  of  the 
answer,  and  averred  that  the  orders  of  the 
Commission  changing  the  rates  for  fire  hy- 
drant rentals  had  only  the  effect  of  modify- 
ing the  contract,  and  that  said  modified  con- 
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tract  is  Btill  Undlng  and  obllgatoi;  upon  the 

parties. 

On  the  trial  before  the  court  without  a 
jury,  the  plaintiff  read  in  evidence  an  item- 
ized statement  of  the  rentals  according  to 
the  increased  rates  as  they  severally  became 
due,  credited  with  payments  at  the  original 
contract  rates,  showing  the  balances  claimed 
to  be  due  on  each  Installment,  with  the  ac- 
crued Interest.  The  defendant  read  In  evi- 
dence the  report  of  the  Commission  on  Its 
Investigation  and  valna&on  of  plaintiff's 
property  and  Its  order  approving  the  sched- 
ule of  Increased  rates  for  the  rental  of  the 
fire  hydrants  and  the  list  of  the  87  hydrants 
filed  with  the  Conunlsslon  which  mi|^t  be 
eliminated.  This  was  all  the  evidence. 
There  were  no  Instructions  askea  or  given. 
The  finding  and  Judgment  were  for  the  plain- 
tiff for  the  sums  claimed  In  the  several 
counts  of  the  petition,  with  interest.  Mo* 
tlon  for  new  trial  having  been  orerruled,  the 
defendant  appealed. 

AK>eUant  assigns  as  error:  (1)  That  the 
court  erred  in  bidding  that  the  Commission 
had  i>ower  to  make  or  modify  a  contract  on 
behalf  of  the  city ;  (2)  that  the  court  erred 
In  not  holding  that  the  burden  of  proof  was 
on  the  plaintiff  to  show  that  the  contract 
was  not  for  an  expenditure  In  excess  of  the 
Income  and  revenue  of  the  city  in  any  year 
provided  for  such  year,  within  the  meaning 
of  section  12  of  artl<de  10  o¥  the  Constitu- 
tion ;  (3)  because  there  was  no  evidence  that 
the  expenditure  and  Indebtedness  provided 
for  under  the  contract  under  the  Increased 
rates  was  not  to  an  amount  exceeding,  in 
any  year,  the  Income  and  revenue  provided 
for  such  year;  (4)  because  the  court  erred  In 
holding  that  the  Commission  had  power  to  so 
modify  the  contract  as  To  make  it  necessary 
for  the  city  to  fund  (Is  Indebtedness  and  to 
provide  taxation  therefor  In  contravention 
of  sections  1  and  10  of  article  10  of  the  Con- 
stitution; (6)  because,  if  any  liability  was 
shown.  It  was  on  a  quantum  meruit  and  not 
on  a  contract;  and  (6)  because  the  Judgment 
appropriates  the  dty  revenue  without  any 
act  of  the  city  or  dty  council,  contrary  to 
the  provisions  of  section  0227,  R.  S.  1919. 

When  the  new  schedules  of  rates  were  ap- 
proved by  the  Commission,  the  city,  by  stat- 
utory certiorari,  took  the  matter  to  the  dr^ 
cult  court  of  Cole  county  for  review,  where 
the  reasonableness  of  the  rates  fixed  by  the 
Commission  was  approved.  On  appeal  to 
this  court  the  Judgment  was  affirmed.  State 
ex  rel.  City  of  Sedalla  v.  Pub.  Serv.  Com., 
275  Mo.  201,  204  S.  W.  497.  The  case  was 
then  taken  on  writ  of  error  to  the  federal 
Supreme  Court  (251  V.  S.  547,  40  Sup.  Ct. 
342,  64  li.  Ed.  408).  where  the  writ  was  dis- 
missed for  want  of  Jurisdiction  upon  the  au- 
thority of  Pawhuska  v.  Pawhuska  Oil  &  Gas 
Co..  250  U.  S.  394,  39  Sup.  Ct  526,  63  L.  Ed. 
1054. 

[1]  1.  The  very  questionfl  raised  on  this 


record  were  thoroiighly  considered  by  Judge 
Graves  In  State  ex  re).  Sedalia  t.  Pob.  Sot. 
Com.,  supra.  In  an  elaborate  oirfnltm  ooncm^ 
red  In  by  all  the  members  of  Divialon  1.  At 
the  top  of  page  206  of  276  Mo^  at  pace  497 
of  204  S.  W.,  it  is  said: 

"Under  the  facts  of  the  record,  the  reasona- 
bleness of  the  rates  fixed  by  the  Publie  Serrio* 
OoBUoission  cannot  be  geriously  qacstiontd. 
This  leaves  the  single  question  as  to  whether 
or  not  the  Putdic  Service  Commission  had  the 
lawful  right  to  fix  the  rata,  so  far  aa  the  city 
is  concenied,  in  excess  of  the  ordinanea  rate. 
Such  is  the  case  when  dearcd  of  all  drift- 
wood." 

Referring  to  the  Public  Service  Commis- 
sion Act  of  lOlS,  the  learned  cH^inion  Quotes 
from  State  ex  inf.  v.  Kansas  City  Oai  Oa, 
254  &fo.  loc.  dt.  634,  16S  S.  W.  857: 

"That  act  is  an  elaborate  law  bottomed  on 
the  police  power.  It  evidences  a  public  policy 
hammered  out  on  the  anvil  of  puMic  discosaioo. 
It  apparently  recognizes  certain  generally  ac- 
cepted economic  principles  and  conditioos,  to 
wit,  that  a  public  utility  (like  gas,  water,  car 
service,  etc.).  la  in  its  nature  a  mouopoly;  that 
competition  is  inadequate  to  protect  the  pi^ 
lie,  and,  If  it  exists,  Is  Ukdj  to  become  aa 
economic  waste;  that  state  regnlation  takes 
the  place  of  and  stands  for  competition:  that 
such  regulation,  to  command  respect  frmn  pa- 
tron or  utility  owner,  most  be  in  the  name  of 
the  overlord,  the  state,  and  to  be  effective 
must  possess  the  power  of  intelligent  Tintntion 
and  the  plenary  supervision  of  every  business 
feature  to  be  finally  (however  invisibly)  re- 
flected In  rates  and  quall^  of  serrleaw  It  re^ 
ognises  that  every  ezpwditnre,  every  derelic- 
tion, every  share  ot  lAock  or  tmid  or  note  is* 
sued  as  surety  is  finally  reflected  in  rates  and 
quality  of  service  to  the  public,  as  does  the 
moisture  which  arises  in  the  atmosphere  final- 
ly descend  in  rain  upon  the  just  and  anjoat 
wniy-niny.'* 

The  opinion  concludes: 

"It  is,  however,  dear  that  under  onr  eectioa 
5  of  article  12  of  the  Constitution  of  1875  (a 
section  not  theretofore  found  in  our  Constitu- 
tion) the  Le^ature  itself  cannot  abridge  the 
police  power  of  the  state.  Nor  can  it  author- 
ize a  munidpal  corporation  to  make  a  contract 
abridging  or  limiting  such  police  power.  So 
that  if,  as  we  have  held,  the  fixing  of  rates  for 
public  service  is  an  exercise  ffiF  the  police 
power,  then  under  other  rulings  dted  above  the 
Public  Service  Commission  had  a  right  to  fix 
reasonable  rates  irrespective  of  the  alleged 
contract  The  great  weight  of  aathorily  so 
holds.  Cases  from  a  great  number  of  statM 
will  be  found  in  the  briefs  for  the  Public  Serv- 
ice Commission.  These  discuss  the  qoestSoD 
from  different  angles,  but  reach  the  same  cod- 
clusion.  We  have  preferred  to  rest  the  ruling 
in  this  case  upon  what  this  court  has  previous- 
ly ruled,  which  mlings  have  been  in  the  li^t 
of  our  own  peculiar  consUtntional  provision. 
Under  it  the  sovereign  police  power  of  the 
state  is  preserved  intact,  irrespective  of  con- 
tracts with  reference  to  rates  for  puUle  serv- 
ice. Under  it  no  contract  as  to  rates  wilt 
stand  as  against  the  order  of  the  Public  Serv- 
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Ice  ConmUssion  for  reaionaUe  ratet,  wbether 
Bucb  reasonable  rates  be  lower  or  higher  than 
the  contract  rate.  Under  the  Constitution  and 
the  Public  Service  Commisaion  Act,  the  Public 
Service  CommiiaioD  (aupervised  by  the  courts 
as  to  th«  reaaonablenesB  at  rates)  is  exercising 
the  police  power  of  tbe  state  by  its  delegated 
authority  from  the  Ijegislature.  Its  rates 
therefore  coustitutionally  and  legally  supersede 
any  and  all  contract  rates.  Other  theoriea  of 
case  law  need  not  be  noted." 

Id  Pawbnaka  t.  ^awbnaka  Oil  Co.,  eupra, 
the  city  granted  a  franchise  to  the  oil  com- 
pany  which  provMed  that  it  should  bare  its 
pipe  lines  in  tbe  streets  and  that  It  should 
furnish  the  city  and  its  inhabitants  with  gas 
at  fiat  or  meter  rates  at  tbe  option  of  tbe 
consumers,  and  that  the  rates  should  not 
be  In  excess  of  fixed  standards.  Under  the 
act  of  1913  It  was  provided  that  tbe  Corpo- 
rate Commission  of  the  state  shall  have  gen- 
eral supervision  over  all  public  utilities,  with 
power  to  fix  and  estabUah  rates,  and  to  pre- 
scribe rules,  requirements,  and  regulatione 
affecting  their  service.  Tbe  Commission, 
after  a  bearing,  made  an  order  which  recites 
that  the  evidence  disclosed  that  the  fran- 
chise rates  had  become  Inadequate  and  im- 
remuneratlve.  aD4  that  supplying  gas  at 
flat  rates  was  productive  of  wasteful-  use. 
Tbe  order  abrogates  all  flat  rates,  Increases 
tbe  meter  rates,  and  requires  that  the  gas 
be  sold  through  meters  to  be  supplied  and 
installed  at  the  company's  expense.  On  ap- 
peal by  the  city,  the  Supreme  Court  of  the 
state  affirmed  the  order.  64  Okl.  214,  166 
Pac.  1058.  A  writ  of  error  was  Issued  by 
the  federal  Supreme  Court  to  rerlev  this 
judgment. 

In  tbe  course  of  his  opinion,  Mr.  Justice 
Tan  Devanter  quoted  from  the  opinion  In 
New  Orleans  v.  New  Orleans  Waterworfes 
Co.,  142  U.  8.  79,  12  Sup.  Ct  142,  35  L.  Ed. 
943,  as  follows: 

"In  this  case  tbe  city  has  no  more  ri^ht  to 
claim  an  immunity  for  Its  contract  with  the  wa- 
terworks company,  than  It  would  have  had  if 
such  contract  had  been  made  directly  with  the 
state.  The  state,  having  authorized  such  con- 
tract, might  revoke  or  modify  it  at  its  j^eaa- 
nre." 

In  Woodbum  v.  Pub.  Serv.  Com..  82  Or. 
114,  161  Pac.  SSI,  U  B.  A.  1917C,  Oft  Aon. 
Caa.  1917B,  996,  It  la  said: 

"When  Woodbnra  granted  the  franchise  to 
tbe  telephone  company,  the  dty  exercised  its 
municipal  right  to  contract,  and  it  may  be  as- 
sumed that  the  franchise  was  valid  and  bind- 
ing won  both  parties  until  such  time  as  the 
state  chose  to  speak ;  but  tbe  city  entered  into 
tbe  contract  subject  to  the  reserved  right  of 
tbe  state  to  employ  its  police  power  and  com- 
pel ft  change  of  rates,  and  when  the  state  did 
qteak,  the  mmlcipal  power  gave  way  to  the 
•overeicB  power  of  Uw  state." 

See  Salt  Lake  City  v.  Utah  Light  &  T.  Co., 
62  Utah.  210. 178  Pac.  S5G,  3      L.  R.  715. 
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2.  The  rule  thus  established  is  that  every 

contract  between  dtles  of  this  state  and  a 
public  utility  Is  always  subject  to  modifica- 
tion by  the  paramount  power  of  tbe  state, 
and  when  a  change  la  so  made  It  Is  binding 
upon  the  dty;  the  ehai^  having  been  made 
by  the  state  as  the  representative  of  the  city. 
Hence  It  fbUows  that  tbe  otmtention  that 
the  increase  In  the  rates  of  the  hydrant  ren- 
tals abrogated  the  contract  Is  untenable^ 
The  contract,  as  modified  by  the  Commission, 
Is  binding  and  <AU^t(H7  npcm  both  parties 
until  SDch  time  as  the  Commission  may  de- 
termine to  reopen  the  ciue. 

[2]  8.  ^e  defendant  offered  in  evidence 
a  list  of  87  fire  hydrants  which  It  claimed 
should  be  cdimlnated.  No  action  was  taken 
by  the  dty,  the  water  company,  or  the  Com- 
mission on  this  offer.  Hence  the  matter  Is 
not  before  na. 

[3]  4.  The  other  aastgnments  of  error  are 
not  here  for  consIderatlCT  on  this  record. 
They  were  not  pleaded  In  the  defendant's 
answer.  They  were  flrar  raised  In  the  mo- 
tion for  new  triaL  It  may  be  that  the  ac- 
tion of  the  Gommlaalon  In  raising  the  sm- 
nual  rental  of  tbe  fire  hydrants  from  (30 
to  f55  each  would  rranlt  in  Increasing  the 
IndebtedncM  of  the  dty  In  one  or  more  years 
to  a  sura  In  exceas  of  the  revenue  provided 
for  such  years.  If  that  be  tme.  the  natural 
and  appropriate  place  to  raise  such  a  consti- 
tutional question  was  In  the  defendant'i^  an- 
swer, and  not  In  the  motion  for  now  trial. 

[4]  S.  The  answer  admitted  tbe  execution 
of  the  contract  sued  upmi,  that  Is,  that  It  was 
legally  executed,  but  pleaded  that  It  had 
been  abrogated  by  the  action  of  the  Cora- 
mlsslcm  In  increasing  the  rental  rates  with- 
out the  consent  of  the  dty.  That  was  the 
sole  defense.  The  rule  announced  In  iliorn- 
burg  V.  School  District,  175  Mo.  12,  75  S.  W. 
81,  baa  no  application.  Tbe  action  in  that 
case  was  upon  certain  bonds  which  plaintiff 
alleged  had  been  Issued  by  the  school  (li^- 
trict.  The  answer  admitted  that  tbeljonds 
were  Issued  by  the  persons  then  holding  the 
position  of  directors  of  the  district,  but  aver- 
red that  their  issue  was  not  authorized  by 
an  election  as  required  by  law,  and  that  the 
aggregate  amount  of  the  bonds  bo  Issued  ex- 
ceeded 5  per  cenfum  of  the  value  of  tbe  tax- 
able property  of  the  district;  consequently 
the  bonds  were  Invalid.  On  the  Issue  so 
tendered  by  the  answer.  It  was  held  that  the 
burden  was  on  the  plaintifF  to  prove  that 
tbe  requirements  of  the  law  had  been  com- 
plied with  In  tbe  issue  of  the  bonds.  It  is 
obvious  that  the  rule  invoked  has  no  appli 
cation  to  this  case.  Plaintiff  was  not  re- 
quired to  offer  evidence  on  an  Issue  not  made 
by  the  pleadings. 

II]  6.  The  questions  raised  on  this  appeal 
were  res  adjudlcata.  but  that  the  appeal  was 
therefore  vexatious  and  for  delay  Is  a  non 
sequitur.  Casea  are  not  wanting  In  which 
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this  court  lut8  been  Bet  rl^t  on  a  second  ap- 
peal In  tbe  same  case.  Bagnell  Timber  Co. 
V.  RaUway.  242  Mo.  11,  145  S.  W.  466,  over- 
ruling Id.,  180  Mo.  420,  79  S.  W.  1180;  Ham- 
ilton v.  Marks,  68  Mo.  167,  OTermllng  Id., 
02  Ma  78, 14  Am.  Bee  891;  Murpby  Bar^ 
ron,  228  S.  W.  492. 

We  are  not  persuaded  that  this  aK>eal 
was  for  vexation  or  delay,  or  that  the  tax- 
payers of  the  dty  of  Sedalla  should  be  pe- 
nalized as  for  a  Texatlous  appeaL 

The  judgment  is  affintfed. 

All  concur,  except  DAVID  BL  BLAIB. 
not  sitting. 


ROSE  V.  BIDDLE  et  al.  (No.  21988.) 

{Supreme  Coart  of  Missouri,  Diviaion  No.  1. 
Dec.  30, 1920.  Motion  to  Modify  Opinion  De- 
nied April  9.  1921.  Motion  to  Reconsider 
Motion  to  Modify  Opii^on  Denied  Jane  6, 
1S21.) 

Mnnlolpsl  eoriHiratloss  «=!>82r(  19)— Proof  that 
proximate  casso  of  Injury  to  pedoetrian  fall- 
ing Into  ■neovered  oallarway  was  violation 
of  ordlnanoe  as  alleaed  held  Insuffielent  to  po 

to  J  Dry. 

In  an  action  for  personal  injuries  suitained 
by  a  pedestrian  in  falling  into  an  uncoyered 
cellarway  or  coalhole  in  the  aidewalk  in  front 
of  defendant's  premises,  proof  that  the  cause 
of  the  injury  was  the  fact  that  the  cover  had 
been  removed  Jieldi  insufficient  to  go  to  the 
jury  on  the  allegation  that  the  injury  was  caus- 
ed by  violation  of  a  dty  ordinance  In  construc- 
tion of  the  ceUarway. 

Appeal  firom  8t  Lonls  Circuit  Court;  Karl 
Elmmel.  Jndge. 

Achon  by  Mary  Rose  against  Louisa  Bld- 
dle  and  others  for  personal  Injuries.  Judg- 
ment for  plaintifr,  and  defoidants  an>eal. 
Beversed  and  rendered. 

This  suit  was  brought  In  the  circuit  court 
of  the  city  of  St.  Louis  by  the  plaintiff  against 
the  defendants  Louisa  Biddle  and  Katherlne 
BIddle  Barrette  and  the  Gnnn  Fruit  Company 
to  recover  damages  for  Injuries  sustained  by 
her  through  the  alleged  negligence  of  the  de- 
fendants In  falling  to  cover  and  to  keep  In 
safe  condition  a  coalhole,  or  cellarway.  In 
the  sidewalk  on  Carr  street  near  Third,  In 
the  dty  of  St.'  Louis,  provided  for  by  section 
1213  of  Ordinance  No.  22902  of  the  Revised 
Code  of  St.  Louis  for  the  year  1907.  The 
judgment  of  the  drcoit  court  for  the  plaintiff 
was  for  the  sum  of  $10,000.  In  due  time 
and  prc^r  form  the  cause  was  duly  appealed 
to  this  court 

It  does  not  seem  that  the  ordinance  men- 
tioned Is  preserved  In  the  record,  but  the 
petition  alleges: 

"That  said  ordnance  provides  that  any  open- 
ing in  a  paved  sidewalk  leading  into  an  area 


or  vaolt  beneath  or  into  a  cellar  shall  be  fitted 
with  a  wood  or  iron  cover  or  grating  set  in 
flagging  even  with  the  sorface  of  the  side- 
walk, and  said  cover  or  grating  shall  have  no 
lock,  hinge,  nor  any  fastening  projecting  above 
the  sidewalk,  and  shaU  be  secnred  In  sack  man- 
ner as  to  prevent  aeddent  to  any  one  pass&v 
over  IL" 

Then  follows  a  provision  presctlblng  the 
penalty  for  those  who  violate  the  ordinance. 

In  the  absence  of  objections,  we  assume  the 
petition  correctly  pleads  the  ordinance.  The 
uncontradicted  evidence  shows  that  tbe  cover- 
ing of  the  ceUarway  was  not  constmcted  tn 
eoDlOTB^ty  to  ttaa  prorlalons  of  said  ordi- 
nance, bat  that  the  hde  or  opening  in  the 
■Idewalk  was  stnne  five  feet  by  seven,  and 
that  at  the  time  of  the  Injnry,  and  for  many 
years  previous,  tt  was  usually  covered  by  m 
Ud  or  gate  of  the  same  slie,  resting  upon  an 
elevated  base  extending  some  Indies  above 
the  surface  of  the  sidewalk,  thereby  forming 
a  dangerous  obstruction  in  the  sidewalk; 
but  the  evidence  further  shows  that  one  of  tiie 
servants  and  emiAoyees  of  the  Gunn  Fndt 
Company,  or  some  oOier  persm  unknown,  not 
connected  with  any  of  the  defiaidants,  re- 
moved from  said  cellarway  said  lid  or  gate, 
and  -leaned  It  up  against  the  building  oc- 
cupied by  said  fruit  company,  and  that  on 
that  account,  and  that  accotmt  only,  the  plain- 
tiff in  passing  al<»ig  Carr  street  at  that  point 
stepped  Into  the  cellarway  and  was  injured 
in  consequence  thereof.  There  Is  no  pre- 
tense that  she  stumbled  over  the  obstruction 
and  thereby  was  thrown  or  fell  into  said 
cellarway. 

The  building  into  which  the  cellarway  led 
was  owned  by  the  ai^llants,  Biddle  and 
Barrette,  and  was  occupied  by  the  Gunn 
Fruit  Company.  The  suit  was  dismissed  as 
to  the  fruit  company,  and  the  Judgment  was 
r«idered  against  the  appellants  only. 

At  the  close  of  the  plalnttlTs  evidence  and 
again  at  the  dose  of  all  the  evidence  In  the 
case,  counsel  for  defendants  asked  an  Instruc- 
tion in  the  nature  of  a  demturer,  telling  the 
Jury  that  their  verdict  must  be  for  the  de- 
fendants; both  of  whidk  were  by  the  court 
overruled,  and  appellants  excepted. 

Counsel  for  appellants  also  requested  the 
court  to  instruct  the  Jury  as  follows: 

**The  court  also  instraets  the  Jury  that,  even 
though  from  the  evidence  the  jury  may  find 
that  the  covering  over  the  areavray  leading  in- 
to the  cellar  of  the  premises  mentioned  in  tbe 
evidence  from  the  street  was  not  such  a  cov- 
ering as  was  required  by  the  ordinance  of  tbe 
city  of  St.  Louis  read  in  evidence,  yet  if  the 
jary  also  l}elieve  that  tbe  injuries  nistained  by 
the  plaintiff,  If  any,  resulted,  not  because  said 
covering  to  said  areaway  failed  to  conform  to 
the  dty  ordinance,  but  solely  because  said  cov- 
ering was  left  open  by  the  lessee,  or  some  rep- 
resentative of  tbe  lessee  In  possession  of  the 
premises,  or  some  other  person  other  than  the 
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defendant!  Lotiisa  BidtQe  and  EatberiDe  Bid- 
die  Barrette,  then  the  jorr  will  find  in  favor 
of  the,  defendants  Louisa  Biddle  and  Kathar- 
ine Biddle  Barrette." 

fnds  Inatmction,  as  requested,  waa  by  tbe 
court  refused,  to  which  action  of  ttie  court 
tbe  aK>ellants  duly  excepted.  The  court  then 
of  Its  own  motion  modified  the  Instruction 
requested  by  appellants  and  gave  the  same  to 
the  Jury,  in  said  modified  form,  over  the  ob- 
Jecttona  of  the  appellants.  Said  modifled  In- 
struction Is  as  follows: 

"If  tbe  Jnry  find  and  believe  from  the  evi- 
dence that  a  wood  or  iron  cover  or  grating  was 
provided  by  defendants,  as  recpiired  by  ordi- 
nance, for  the  cellar  hole  mentioned  in  the 
eyidenec,  at  the  time  of  or  More  leasing  and 
tundnf  orer  the  possasston  of  tbe  premises 
mentioned  in  the  evidence  to  their  tenant,  the 
Gunn  Fruit  Company,  or  at  any  time  before 
the  accident,  and  that  the  injuries  sastained 
by  the  plaintiff,  if  any,  resulted,  not  because 
■aid  covering  was  left  open  by  the  lessee,  or 
some  representative  of  the  leasee  in  posses- 
sion of  the  premises,  or  some  other  person  oth- 
er than  the  defendants  Lonisa  Biddle  and 
Katherine  Biddle  Barrette,  then  the  Jory  will 
find  in  favor  of  the  defendaiats." 

George  W.  Lubke  and  George  TV.  Luhke, 
Jr.,  both  of  St.  Louis,  for  appellants. 

Frank  A.  Hablg,  of  St  LoiUs,  for  respond- 
ent. 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  Counsel  for  appellants  insist 
that  the  court  erred  in  refusing  tbe  demur- 
rem  to  the  evidence,  alw  In  falling  to  give 
the  Instruction  asked  by  them  In  behalf  of 
the  appellants,  and  in  modifying  said  In- 
struction and  giving  It  in  the  modifled  form; 
this  upon  the  reason  stated  that  "the  plaintiff 
was  Injured,  not  by  reason  of  any  defect  In 
the  cover  provided,  but  because  the  cover 
provided  was  not  in  place;  had  the  cover 
lieen  in  place  the  plalnttfC  could  not  have 
stepped  Into  the  opening,"  and  consequently 
would  not  have  been  injured.  In  other  words, 
the  negligence  of  tbe  appellants  in  not  caus- 
ing the  corerlng  to  the  cellarway  to  conform 
to  tlw  imnislons  of  the  ordinance  pleaded 
was  not  the  proximate  cause  of  the  Injury, 
but  tbe  proximate  cause  thereof  was  the  negli- 
gence of  aooM  servant  of  the  tmlt  company, 
or  ot  some  unknown  person.  In  learinr  the 
gate  to  the  cellarway  open.  Into  which  cellar- 
way  the  plalBtift  stepped.  As  beftue  stated, 
there  Is  no  pretmse  ttiat  the  appellants  hod 
anything  to  do  with  leaving  ti^e  gate  open. 

In  Oils  Tlew  of  the  case  we  are  of  tbe  oidn- 
ion  that  the  court  should  have  given  the 
d^urren  to  tbe  evidence  and  after  bavii^g 
submitted  the  case  to  tbe  jury  the  court 
abould  have  gtren  tbe  Instruction  as  asked 
tbe  appeUanfei,  and  should  not  bare  modi- 
fied It,  or  glren  It  In  modified  form.  Tbe  au- 
thorities are  all  one  waj  upon  this  proposi- 


tion, and  tbey  duly  tbe  plalntHTs  ligbt  to  a 
recovery  nndw  such  a  state  of  facts.  King 
T.  Wabash  R.  B.  Co..  211  Mo.  1.  109  S.  W. 
671;  Schmidt  T.  Transit  Co,  140  Mo.  App.  182, 
120  S.  W.  OB. 

It  would  be  useless  to  dte  otber  auOun^ 
itlea,  because  the  principle  is  elemratary  and 
fundamental  that  the  negligence  complained 
of  must  have  been  tbe  prvnlmate  cause  of 
the  Injury,  and  this  record  la  absolutely  bai^ 
ren  of  all  eriduce  tending  to  show  that  foct 

For  the  reasons  stated,  the  Judgment  Is 
reversed,  and  judgment  entered  here  for  the 
appellants: 

All  concur. 


PHILLIPS  V.  TRAVELERS'  INS.  CO.  OF 
HARTFORD,  CONN.    (No.  21700.) 

(Supreme  Court  of  Missouri,  Division  No.  2, 
May  26,  1921.  Motion  for  Rehearing 
Denied  June  28,  1821.) 

1.  Insnranee  «s>646(6)— Burdea  on  plaintiff  te 
prove  death  eansed  aooldeatally. 

In  an  action  ca  an  accident  insnranee  pol- 
icy, the  burden  is  on  plaintiff  to  show  that  the 
insnred  recrived  hoWj  injuries,  effected  direct- 
ly and  indepcttdentiy  of  all  other  causes 
through  external,  violent,  and  accidental 
means,  causing  his  death. 

2.  Inssranoa  4»>046(8)— Isiproper  te  bsM  os 
Isferenoe  of  fall  from  faot  of  MvUe  lifer- 
eace  that  Buoh  fall  was  result  of  aooMaat 
rather  thai  disease,  asd  that  sseh  fall  proxi- 
mately caused  Insured's  death. 

Where  one  insured  under  an  accident  pol- 
icy was  in  a  diseased  condition,  and  cerebral 
hemorrhage  took  place  immediately  prior  to 
liis  death,  it  was  not  proper  to  build  upon  the 
inference  of  a  fall  from  the  fact  of  a  bruise  the 
further  inferences  that  such  fall  was  the  re- 
sult of  aeddent  rather  tlian  disease,  and  that 
such  fsll  was  the  proximate  canse  of  Insured's 
death. 

3.  Evidence  ^=>54— Inference  eannot  Ito  bnlJt 
on  inference  to  establish  fact. 

Inference  cannot  be  built  upon  inference 
to  establish  a  fact  necessary  to  be  proven.' 

4.  insnranoe  €=>665 (5)— Evidence  held  to 
show  as  elearly  that  InsuredTs  fall  eaused  by 

disease  as  by  aocrident. 
Circumstances  attending  an  Insured's  fall 
down  a  stairway  did  not  prove  his  death  the 
result  of  accident,  where  tbe  advanced  stage  of 
the  sclerotic  condition  of  his  arteries,  evidence 
of  cerebral  hemorrhage  f»u^g  death,  and  lack 
of  evidence  of  any  external  violence  causing  in- 
jury to  skull  or  brain  covering  argued  as 
strongly  that  his  fall  was  caused  by  disease. 

9.  Issarasoe  «s»668(l  I)— Ne  Issue  for  jury  as 
to  Inssrefs  death  boinp  eaused  by  aooidental 
fall. 

In  a  snit  oa  an  aeddent  inaoranee  policy, 
where  there  was  no  sulMitantial  evidence  to  es- 
tablish that  Insnred  fell,  that  sueh  fall 
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accidental,  and  fhat  ft  or  tiie  efforts  to  avert 
it  caosed  liis  deatb,  there  waa  no  iuAt  for  the 
Jury. 

Appeal  from  St  Louia  Clrcolt  Ooort; 
Moaea  Hartmann.  Judge. 

Suit  by  Hlriam  H  PUlUps  agalnaC  fbe 
Travelers'  Insurance  Company  ot  Hartford, 
Conn.,  a  ccaporatlon.  Judgment  for  plaintiff, 
and  defendant  appeals.  Bereraed. 

Jones,  Hocker,  SalUvan  &  Angert,  <rf  St 
Louis,  for  appellant. 

Fordyce,  IlolUday  &  White,  of  St  liouls 
(John  S.  Lord,  of  Chicago.  IlL.  and  Wilbur  B. 
Jone%  of  St  Loula,  of  counsel),  for  respond- 
ent 

DAVID  E.  BLAIB,  J.  This  1b  a  suit  by  the 
beneficiary  on  a  policy  of  accident  Insurance. 
It  Is  admitted  that  said  policy  insured  Milton 
O.  PhllHpe,  therein  and  herein  referred  to  as 
the  "Insured,"  against  bodily  Injuries  effected 
directly  and  independently  of  all  other  causes, 
through  external,  violent  and  accidental 
means,  and  that  In  case  of  death  the  princi- 
pal sum,  with  accrued  accumulations,  amount' 
ed  to  97,600,  was  in  full  force  and  effect  at 
Insured's  death  and  was  paj-able  to  plaintiff, 
the  respondent  here,  if  she  Is  entitled  to  re- 
cover under  the  terms  thereof.  The  death  of 
said  insured  occurred  at  Chicago,  IlL,  on 
August  2,  1916.  The  policy  was  issued  to  in- 
sured In  1S04  while  he  was  a  resident  of  the 
state  of  Wisconsin.  He  moved  to  Chicago 
about  1913,  and  consent  of  defendant  to  such 
removal  was  evidenced  by  a  rider  attached 
to  said  policy  of  insurance.  Plaintiff  Is  the 
daughter  of  Insured,  and  was  a  reddent  of 
Ohio  at  the  time  the  case  was  tried. 

Insured  was  a  man  about  60  years  of  age 
at  the  time  of  his  death.  He  had  been  en- 
gaged In  the  practice  of  law  In  Wisconsin, 
and  had  moved  to  Chicago  to  engage  in  busi- 
ness with  his  sons  in  that  city.  For  scmie 
reason,  stated  by  some  of  the  witnesses  to  be 
on  account  of  falling  health,  Insured  had  been 
taking  a  vacation  duriug  the  summer  numtbs 
of  1916,  and  had  largely  given  up  acUve  office 
work,  and  bad  taken  up  outdoor  ezerdsea,  in- 
cluding goU, 

There  Is  aome  evidence  that  l^Is  blood  pres- 
sure had  become  high.  On  the  evening  before 
his  death  he  visited  friends  in  Chicago,  a  Mr. 
Qud  Mrs.  Vaugban,  bad  dined  with  them,  and 
afterwards  remained  an  hour  or  two,  visiting 
and  cutting  with  them.  The  Vangbans  lived 
in  a  third  story  apartment,  and  insured  had 
dlmbed  two  flights  of  stairs  to  reach  tb^ 
apartment  About  8:30  be  started  to  leave, 
and  tbe  Vat^iaiis  bade  him  gimd-nlght  at 
the  top  of  tbe  stairs  leading  to  their  apart- 
ment. Mrs.  Vaughan  suggested  to  her  hus- 
band, after  Insured  had  started  away,  that  be 
get  his  bat  and  go  with  hlra.  She  thra  out 
on  tbft  vottb,  and.  falling  to  ohserre  insured 
go  out  on  tbe  street  below,  became  alarmed, 


and  fMlowed  ber  builband  down  flie  stairs 
leading  up  to  ttadr  apartment  At  tiie  foot  of 
the  same  and  on  a  landing  she  found  ber  bos- 
band  bending  over  the  Insured,  and  sat  down 
beBldefalmanast^  anddlrsctedherbnsband 
to  sammon  asatstanoe.  nw  only  wwds  apok.- 
m  1^  Insured,  as  shown  by  tbe  testimony, 
were  "my  vret  vty  aide;  don't  yon  try  to  lift 
ma."  He  then  lapsed  buto  a^arent  uneon- 
sdonmess.  iSx.  Taugban  testified  that  he 
found  Insured  on  his  kneea  <m  tbe  landing, 
fafridlng  tbe  doorknob  and  tiylng  to  raise  bim- 
seHf  in  that  way,  wltb  bis  bat  and  newspapo- 
ou  the  floor.  He  was  canled  up  stairs  to  the 
apartment  of  the  Vaugtaana,  and  i^iyslcians 
attempted  to  treat  bim  there.  Hla  sons  were 
also  snmmoned,  and  soon  tbereaOm  be  was 
removed  to  tbe  boqiltal,  where  be  died  abont 
four  hours  after  he  was  strickeo.  Some  of 
the  witnesses  testified  to  a  slight  bruise  or 
abrasion  on  tbe  fwebead  of  tbe  Insured  In 
the  region  of  bis  rl^t  eye. 

A  poet  mortem  examination  on  tbe  body  of 
tbe  insured  was  made  by  a  Dr.  B^nhaidt, 
eoroner'a  physician  for  Cook  county,  mils 
post  mottem  extuded  only  to  <^p^ilng  the 
skull  and  examining  the  twain.  It  diowed  no 
injury  to  tbe  skull  or  to  tbe  Inaln,  but  did  re- 
veal a  severe  bemorrbage  in  tbe  brain.  Tbe 
body  was  then  sblj^d  to  Wisconsin  for  bail> 
al,  where  it  was  exhumed  about  26  days  later. 
An  auti^t^r  was  p^<nmed  th«reon  Dr. 
Wells,  of  Chicago.  The  teetinxmy  of  the  doc- 
tors performing  and  attending  this  autopsy 
tended  to  show  the  presence  of  arteriosclero- 
sis in  an  advanced  stage,  enlargement  of  the 
muscles  of  the  heart  and  chronic  Brlgbt's  dis- 
ease, and  that  there  was  no  evidaice  of  In- 
Jury  to  the  skull  or  the  membranee  covering 
the  surface  of  tbe  brain  or  the  brain  itatU. 
Dr.  Wells  testified  that  he  looked  tor  and  ob- 
served no  bruise  on  tbe  forehead. 

The  trial  below  resnlted  in  a  rerdlct  tor 
plaintiff  in  the  sum  of  $8,668.76,  that  sum 
representing  the  face  of  the  policy,  with  ad- 
mitted accnnralatlona  and  Interest  fnHn  Sep- 
tember 30,  1916.  After  unsuccessfol  motion 
for  a  new  trial,  the  defendant  appealed. 

The  above  constltntes  only  a  general  out- 
line of  the  facts.  Suc^i  farther  facts  as  are 
necessary  to  a  complete  nnderstandlng  of  tbe 
issues  Involred  In  Uie  ease  will  be  outlined 
more  extensively  In  Qielr  proper  i^aoe  in  tbe 
oplnitm. 

A  nmnber  oi  asslgimients  of  error  are  made 
by  iQipellant  and  urged  as  gromid  for  reversal 
of  tbe  Judgment  bdow.  We  will  only  eoudd- 
er  tbe  demurrer  at  die  dose  of  plalntUTs 
evidence  and  at  the  doee  of  all  tbe  evldencb 
sipce  our  conduelon  tbere<m  ^Uaposes  ^  the 
cas& 

A  careful  study  of  tiie  efldence  offered  1^ 
plaintiff  In  tbe  light  <tf  the  decisions  of  ttUs 
state  has  convinced  ns  that  tbe  {dalntlff  of- 
fered no  substantial  evMoioe  antborlslnc  ai^ 
misslcm  of  tbe  case  to  tbe  Juzy,  and  diat 
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plalnturs  erldenoe  wui  not  helped  oat  by  eTt 
dence  (rffered  by  the  defeadant. 

Many  pages  of  tbe  re«»rd  are  filled  with 
testimony  tending  to  sbow  that  Insnred  ap- 
peared to  be  to  ordiiiarlly  good  health  during 
the  few  weeks  preceding  bis  dmth,  as  wall 
as  befbre  that  time,  and  tbat  he  was  active 
and  abie  to  work,  played  golf,  and  climbed 
two  flints  of  stairs  frequently  without  ap- 
parent difficulty  (NT  dlstzesa  and  tbat  there 
was  nothing  In  his  appearance  or  actions  to 
Indicate  that  he  was  not  In  good  Iiealth  tor  a 
man  of  hta  EMdenoe  to  the  contrary 

appears  by  defendant  witnesses*  and  flome 
of  the  plaintlirs  witnesses  threw  doubt  about 
his  good  health  to  a  certain  extmt  There 
was  ami^e  evidence  fnnn  these  lay  witnesses 
that  he  appeared  reastmably  rigorous  and 
hMlthy. 

Howerer,  the  uncontradloted  testimony  of 
the  physicians  who  fadd  or  witnessed  the  two 
autopsies  (part  of  whom  were  called  as  wit- 
nesses by  plaintiff)  Is  to  tbe  efteet  tbat  insured 
was  not  a  healthy  or  vigorous  man.  With 
one  voice  these  physicians  agreed  to  the 
presence  in  bis  body  of  seriously  diseased 
conditions.  It  la  certain  he  was  suffering 
from  chronic  Brlghfs  disease  and  arterio 
Bcleroals  in  an  advanced  stage,  with  corre- 
sponding enlargement  <tf  the  heart  muscles- 
It  is  also  shown  beyond  qaestlou  that  death 
was  caused  by  cer^ral  hemorrhage.  In  spite 
of  tbe  testimony  touching  the  appearance  of 
insured  given  by  lay  witnesses,  th«re  can  be 
no  doubt  that  he  was  a  victim  of  at  least  two 
deadly  maladies. 

[1]  The  vital  question  for  decision  by  the 
.Jury  was  whether  tlie  Insured's  death  was 
caused  by  accident  or  was  the  result  of  dis- 
ease. The  bnrden  was  on  plaintiff  to  show 
that  Insured  received  bodily  Injuries  effected 
directly  and  indepcnd«itly  of  all  other  causes 
through  external,  violent,  and  accidental 
means,  which  caused  his  death.  There  can 
be  little  doubt  In  this  case  that  if  an  acciden- 
tal fall  of  insured  be  conceded,  it  was  not 
of  such  a  nature  as  to  cause  his  death  Inde- 
pendently of  the  diseased  condition.  Appel- 
lant contends  that  under  such  a  situation 
plaintiff  cannot  recover  under  the  law  of  Till-' 
nots,  which  appellant  claims  Is  controlling. 
But  we  pass  that  Issue  without  discussing  or 
deciding  it  here,  although  it  presents  an  In- 
teresting question  tor  examination  and  de- 
termination. 

[2]  There  were  no  eyewitnesses,  or  at  least 
none  testified,  to  the  events  which  transpired 
from  the  time  Insured  bade  the  Vaughans 
good<nlglit  at  the  top  of  the  stairs  until  he 
was  found  by  Mr.  Vaugban  on  his  Imees  on 
tbe  landing,  ai^rently  trying  to  raise  him- 
self by  the  doorknob.  No  sound  of  fall,  out- 
cry, or  other  noise  was  heard  by  any  witness. 
Psrt  of  the  witnesses  testified  to  the  pres«ice 
of  a  bruise  or  abrasion  on  Insared's  forehead, 
ftud  there  is  sufficient  evidence  on  that  point 
to  Justify  a  finding  by  the  Jury  fliat  such 


bruise  did  exist  When  Mrs.  Taughan  readt- 
ed  the  scene  he  complained  of  his  eye  and  hla 
side,  and  so  far  as  was  shown  these  were  tbe 
last  w(ads  that  he  uttered. 

From  the  presence  of  the  bmlse  on  bis 
forehead  the  jury  waa  doobtlesB  authorized 
to  infer  a  talL  Such  was  not  a  necessary  con- 
clusion, however,  for  the  reason  Oiat  the 
bruise  was  of  such  a  siwerfidal  diaracter 
Ukat  it  might  have  bera  caused  by  Insured 
bumping  or  rubUng  his  head  against  the  door 
In  attempting  to  pull  himself  up,  or  possibly 
by  a  fall  In  attempting  to  raise  himself  from 
the  floor. 

But  from  the  inference  of  the  fall  drawn 
from  the  presence  of  the  bruise  It  does  not 
necessarily  f<dlow  that  such  fall  was  acciden- 
tal rather  than  the  resnlt  of  the  hemorrhage 
of  the  arteries  of  the  bralo.  Tbe  physical 
condition  of  the  insured  was  sudi  that  his 
fall  could  just  as  well  have  been  caused  by 
cerebral  henrorrhage,  conceding  that  such  fall 
occurred.  With  tbe  pofdtive  and  uncraitra- 
dlcted  evid«ice  of  the  diseased  condition  of 
insured,  and  that  an  actual  cerebral  hemor- 
ihage  took  place,  it  is  not  proper  to  build  up- 
on the  inference  of  a  fall  from  the  fact  of  a 
bruise  the  farther  Inference  that  such  fall 
was  the  result  of  accld^t  rather  than  dis- 
ease. The  fail  can  be  as  readily  attributed 
to  disease  as  to  accident  from  the  evidence 
before  us,  and  it  devolves  on  plaintiff  to  show 
that  It  was  due  to  accident. 

Fnrthermore,  If  the  jury  be  permitted  to 
Indulge  tbe  Inference  of  a  fall  and  the  fur- 
ther Inference  that  such  fall  waa  accidental, 
yet  must  an  additional  step  by  Inference  bo 
taken,  and  that  is  that  such  fall  was  the 
proximate  cause  of  death  of  the  insured. 
There  is  evidence  tbat  a  fall  might  have 
caused  a  rupture  of  an  artery  of  the  brain 
and  brought  about  the  cerebral  hemorrhage. 
None  of  the  physicians  undertake  to  testify 
as  a  fact  that  the  hemorrhage  was  produced 
by  the  fall.  They  simply  say  that  It  might 
bave  been  so  produced.  No  evidence  of  in- 
jury to  the  outer  covering  of  the  skull  or  to 
the  skull  itself,  or  to  the  dura  mater  or  to 
the  membranes  covering  the  brain,  or  to  the 
brain  itself,  was  found  by  the  physicians.  It 
Is  In  evidence  that  a  jar,  not  sufficient  to  in- 
jure these  parts,  could  still  he  heavy  enough 
to  rupture  a  blood  vessel  In  the  brain  of  <»ie 
in  the  condltltm  of  insured,  or  that  the  effort 
expended  by  him  In  attempting  to  avert  a  fall 
might  produce  the  same  result.  But  the  con- 
clusion cannot  be  avoided  that  a  finding  that 
such  fall  caused  the  death  Is,  after  all,  an  In- 
ference. 

[3]  The  courts  of  this  state  have  many 
times  declared  that  inference  cannot  be  bulld- 
ed  upon  inference  to  establish  a  fact  neces- 
sary to  be  proven  in  a  case  on  tilaL  Hamil- 
ton V.  Kansas  City  Southern  Railway  Co., 
250  Mo.  714,  loc.  dt.  722,  157  8.  W.  622; 
Swearlngcu  v.  Wabash  Railroad,  221  Mo.  644, 
loc.  dt.  6G9,  120  S.  W.  773;  Xam^  t.  Kan- 
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sas  City,  etc,  Railroad,  113  Mo.  S70,  loc.  dt 
679.  21  S.  W.  1, 18  U  a  A.  690;  OUdc  v.  Kan- 
sas City,  Ft  Scott  &  Memphis  Ry.  Ca,  67  Mo. 
App.  97,  lot  dt.  105.  The  above  are  neglt- 
gence  cases.  The  rule  applies  to  any  sort  of 
case  where  a  definite  and  oltimate  fact  mast 
be  found  as  a  basis  of  recovery.  It  has  fre- 
quently been  applied  in  salts  on  acddoit  poli- 
cies, as,  for  example,  Wrl^t  t.  United  Com- 
mercial TrsTelers,  188  Mo.  App.  457,  174  S. 
W.  833;  Atherton  t.  Rullway  MaU  Ass'n 
(App.)  221  S.  W.  762.  Further  citation  of  au- 
thority is  useless.  We  find  no  contrary  ao- 
thority  on  the  proposition  that  Inference  can- 
not be  piled  on  inference  to  prove  a  fact 

[41  Plaintiff  cited  a  number  of  cases  where 
there  were  no  witnesses  to  the  accidental 
character  of  the  injury,  but  in  all  sudi  cases, 
BO  far  as  we  understand  them,  the  fundamen- 
tal fact  of  injury  or  fall  was  clearly  shown 
by  direct  proof  or  the  strpngest  kind  of  cir- 
cumstances. In  Fetter  v.  Fidelity  &  Casualty 
Co.,  174  Mo.  256,  73  S.  W.  592,  61  L.  K.  A. 
459,  97  Am.  St.  Rep.  660,  there  was  no  ques- 
tion that  insured  fell  against  a  table.  The 
Issue  was  whether  that  fall  or  his  diseased 
condition  caused  his  death.  In  Goodes  t. 
United  Commercial  Travelers,  174  Mo.  App. 
S30, 156  S.  W.  995,  a  stool  slipped,  and  caused 
insured  to  fall.  Such  fall  was  heard  by  bis 
wife.  Blood  flowed  from  his  nose  and  ears 
Immediately.  In  MacDonald  v.  Railway,  219 
Mo.  468,  118  S.  W.  78,  16  Ann.  Gas.  810,  the 
question  at  issue  was  whether  the  death  of 
the  deceased  was  due  to  accident  or  disease. 
The  accidental  Injury  was  clearly  shown. 
It  was  due  to  the  wreck  of  a  grip  car.  In 
6re«i!ee  t.  Kansas  City  Casualty  Co.,  192  Mo. 
App.  803,  182  S.  W.  138,  deceased  rose  from 
bis  bed  and  went  Into  the  bathroom,  and  his 
wife  heard  him  fall  and  groan,  and  he  stated 
he  slipped  and  fell.  .It  was  not  necessary  In 
that  case  to  infer  the  fall,  and  that  It  was 
dne  to  accident  rather  than  the  dtsea^  of 
meningitis  with  which  deceased  was  afflicted. 
In  Lamoreux  v.  111.  Commercial  Men's  Ass'n, 
212  111.  App.  263,  the  marts  on  the  body, 
the  position  of  the  body  with  reference  to  Uie 
automobile,  and  other  facts,  showed  circum- 
stantially, but  well-nigh  conclusively,  that  de- 
ceased was  crantdng  his  automobile,  and 
while  d<ring  so  was  struck  by  the  crank  in  at- 
tempting to  start  the  engine.  The  jury  was 
authorized  to  And  as  a  fact  that  the  mark 
on  the  body  was  caused  by  the  crank.  Nu- 
merous other  causes  on  this  point  are  cited 
by  plaintiff,  but  nothing  can  be  accomplished 
by  discussing  them  further. 

Counsel  say  in  their  brief  that — 

'There  is  direct  proof  of  the  fall  and  its 
effect.  The  inference  of  the  accidental  char- 
acter of  the  fall  is  properly  based  upon  ail  of 
the  circumstances  preceding,  accompanying, 
and  following  Mr.  Phillips'  fall  on  the  stairway. 
The  accidental  character  of  the  fall  is  proved 
by  circumstantial  evidence,  as  it  Is  necessary 


to  prove  many  facts  in  the  trial  of  cases  where 
direct  evidence  is  not  avaOable.  Proof  by  dr- 
comstantlal  evidence  Is  not  mere  preHomption.*' 

We  are  unable  to  agree  with  plaintiff  that 
there  is  direct  proof  of  the  fall.  There  Is  no 
proof  whatever  on  this  point  except  the  evi- 
dence of  the  bruise  on  Insured's  forebrad. 
Complaint  as  to  the  eye  and  side  does  not  ex- 
clude the  hemorrhage  as  the  cause  of  the  falL 
It  la  true  that  "proof  by  circumstantial  evi- 
dence Is  not  mere  presumption."  But  that 
would  only  be  true  where  such  circurustancca 
dearly  pointed  to  the  accidental  character  at 
the  tall,  and  tended  to  exclude  the  theory 
that  It  resulted  from  a  stroke  of  ap(vlexy. 
The  advanced  stage  of  the  sclerotic  condition 
of  insured's  arteiiea,  the  undlq;iuted  evidence 
of  cerebral  hemorrhage  causing  death,  the 
positive  pToat  that  there  was  not  the  slightest 
evidence  of  external  violence  causing  any  In- 
Jury  to  skull  or  brain  covering,  argnes  just 
as  strong,  to  say  the  least  that  insored'a 
fall,  if  he  did  fall,  was  caused  by  disease,  as 
that  it  was  caused  by  accident  That  sucb 
fall  vras  caused  by  accident  la  qMCulatlon. 
It  certainly  la  nothing  more  than  mere  infer- 
ence. 

[8]  It  appears  that  there  was  no  sobstan- 
tial  evldoice  to  establish  the  essential  facta 
that  there  was  a  fall,  that  such  fall  was  ao- 
cldental,  and  that  such  fall,  or  the  efforts  to 
avert  the  same,  caused  the  Insured's  death. 
The  pfoof  having  failed  at  this  point  there 
was  DO  issue  of  fact  to  snbmit  to  the  jary, 
and  the  defdndanf  s  demurrer  to  the  erldoice 
should  have  been  sustained. 

Let  the  Judgment  of  the  trial  cotut  be  t»  - 
versed.  , 

AU  omciir. 


TIEDE  V.  TIEDE  et  al.    (No.  2I805.> 

(Supreme  Court  of  Missouri,  Divisi<m  No.  1. 
April  9,  1921.   Behearing  Denied 
June  6,  1921.) 

1.  Lost  Instrumenis  «s»23(3)— Evibenoe  lieM 
to  sustaia  finding  against  ^alH  ndar  allegei 

lost  deed. 

In  a  suit  to  determine  titlq  to  land  wherein 
plaintiff  claimed  to  be  the  owner  under  deed 
■from  his  father,  which  deed  wu  kept  in  his 
father's  safe  for  plaintiff's  use,  evidence  hel4 

to  sustain  a  finding  for  defendant 

2.  Lost  iNstniments  4=^23 <3)~EvMeeM  la- 
Bufflclent  to  show  nMoutien  and  dallvsry  ef 
alleged  lost  deed. 

In  a  salt  to  determine  title,  wherein  plain- 
tiff alleged  that  deeds  to  the  land  from  his 
father  had  been  placed  in  the  bands  of  a  cus- 
todian, evidence  held  insufficient  to  show  exe- 
cntion  and  delivery  of  such  deeds. 
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3.  WttaaMw  «B»l4l-PtatatHrs  ftttomay  heM 
praperiy  rafnad  pernluloa  to  testify  as 
oastodlaa  af  4«ads  execatad  by  dacadant. 

In  a  suit  to  determine  title  to  land  under 
claim  of  deeds  from  plaintiff's  deceased  father, 
alleged  to  have  been  placed  in  the  hands  of  a 
cnstodian,  it  was  not  error  to  refuse  to  permit 
a  custodian  to  testify  full;  in  the  case,  where 
it  appeared  he  was  plaintiff's  attome;. 

4w  Appeal  and  error  «=s>l056(3)— Refusal  to 
permit  plaintiff's  attorney  to  testify  held 
fiarmleas  error. 
In  action  based  on  alleged  lost  deed  error 
in  refusing  to  permit  plaintiff's  attorney  to 
testify  as  to  his  custodianship  of  deeds  of 
plaintiff's  father  to  plaintiff  if  erroneous  Held 
harmless,  his  testi]n(»y  being  without  probatire 
force. 

5.  Lost  Instruments  4s323(S)— Evidenea  In- 
suffloient  to  warrant  rteovaiy  oa  alleged 
lest  deed. 

In  a  suit  to  determioe  title  to  land  under  a 
4daim  of  deed  from  plaintiff's  father,  plaintiff's 
«Tidence  held  not  so  dear,  cogent,  and  con- 
vincing regarding  the  executiou  and  delivery 
of  the  deeds  as  to  warrant  the  conrt  in  set- 
ting aside  a  deed  to  another  party,  which  was 
regular  upon  Ita  foce. 

Appeal  from  Circuit  Court,  Lawrence 
County;  Charles  L.  Henson,  Judge. 

Salt  by  Martin  Tlede  against  Edwin  Tlede 
and  others.  Decree  for  defendants,  and 
plaintiff  appeals.  Affirmed. 

This  suit  was  Instlttited  In  the  circuit 
court  of  Lawrence  county  to  ascertain  and 
determine  title  of  100  acres  of  land  dtuated 
in  said  county,  under  secUon  2535,  H.  S.  1909, 
by  the  plaintiff  against  the  defendants.  The 
decree  of  the  court  was  for  the  defendants, 
and  the  plaintiff  duly  appealed  the  cause  to 
this  court 

OouDsel  for  neither  appellant  nor  lespond- 
emts  bare  properly  complied  with  rul^  No. 
16  B.  W.  ix)  of  this  court,  requiring 
statements  tibe  case^  eta  Both  have  made 
statements,  bat  tbey  are  so  imperfect  and 
ctHifusIng  that  we  can  scarcely  get  bead  or 
tall  of  the  case  therefrom,  and  were  it  not 
tat  the  fact  that  we  regret  to  dispose  of  a 
cas^  ezce^  opon  Its  merits,  we  would  be  Jas- 
tified  to  dismiss  the  appeal  for  foUure  to 
comidT  with  said  rule.  But  under  the  dr- 
cnmstancea  we  toA  as  though  we  should  go 
to  ilie  abstract  tba  record  and  gather 
ther^rom  the  facts,  which  should  <»aBtLtute 
the  atatemoit  of  the  case. 

The  itolntiff  and  the  defendants,  the  seven 
teotlim  of  the  formCT,  constitute  the  parties 
to  this  suit.  Originally  there  were  other  per- 
sons made  parties  to  the  suit,  but  in  the 
coarse  of  tlie  trial  they  dropped  out,  and  as 
tb^  are  not  material  parties  to  this  action, 
we  will  in  tiie  future  Ignore  them. 

The  substantial  facts  of  the  case  as  we 
gather  them,  are  as  fbllows: 


V.  TIEDB!  95X 
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O.  U,  Toun^lood  was  the  common  soaroe 
of  Utle^  who,  according  to  appellant's  testi* 
mony,  on  March  20,  1007,  by  general  war- 
ranty deed,  conveyed  the  land  to  Emma 
Tlede,  the  mother  of  the  appellant  and  re- 
spondents. The  appellant  claims  that  his 
mother  by  deed  conveyed  the  land  In  question 
to  him,  which  was  not  recorded,  but  delivered 
by  the  grantor  to  appellant's  father  for  his 
use  and  benefit  The  date  and  kind  of  deed 
this  was  are  not  shown  by  the  evidence,  nor 
when  it  was  so  delivered.  Subsequently 
thereto,  appellant's  mother  executed  a  second 
deed,  purporting  to  convey  the  same  land  to 
his  fathw,  which  deed  was  duly  recorded, 
which  It  Is  contended  conveyed  the  legal 
title  to  the  laud  to  the  father,  but  Iii  fact 
in  trust  for  the  use  and  b^eflt  of  the  ap- 
pellant sud  that  thereafter  the  father  by 
deed  conveyed  said  land  to  the  appellant 
and  placed  It  In  the  hands  of  Oscar  B.  Blam 
for  the  appellant  which  was  not  placed  on 
record.  Subsequently  to  the  execution  of  the 
last  deed  mentioned  the  father  executed  an- 
other deed,  which  was  recorded,  and  pur^ 
ported  to  convey  this  land  to  Henry  Tlede, 
one  of  the  respondents.  The  respondent  E>1- 
win  Tiede  ctaims  to  have  acquired  the  title 
to  the  land  throogh  mesne  conveyances  frcon 
Henry  Tlede. 

The  petition  charged  that  appellant's  said 
deeds  were  lost  destroyed,  or  stolen,  and 
that  respondents  took  the  land  with  notice 
of  those  facts,  but  the  evidence  tending  to 
prove  the  truth  of  those  (^rges  Is  very  weak 
and  unsatisfactory,  as  will  appear  more  fully 
later  on. 

App^anf  8  evidence  tended  to  show  that 
Emma  Tlede,  the  appellant's  mother,  made 
the  statonent  that  soon  after  she  acquired 
title  to  the  land  she  by  deed  c<mveyed  the 
same  to  appellant  ^d  the  deed  was  placed 
in  his  father's  safe  for  the  use  of  the  appel- 
lant; that  at  this  time  the  father  of  appel- 
lant was  worth  between  $75,000  and  $100,000, 
and  that  he  had  made  a  partial  distributioa 
of  his  estate  among  bis  various  childrai; 
that  the  father  made  statemmts  to  the  effect 
that  appellant  was  the  owner  of  the  land, 
and  that  said  statements  ^traded  over  a  pe- 
riod of  six  seven  years  next  before  the 
death  of  the  mother,  aud  for  a  year  after  her 
death;  also  that  the  re^xmdaitB  knew  of 
those  dedarations  of  their  fathw  regarding 
the  title  to  the  land. 

One  of  the  respondents,  Charles  Tlede,  tea- 
titled  for  appellant  to  the  effect  that  John 
Tiede,  the  father  of  the  appellant  and  re- 
spondents, told  Urn  that  Edwtn  Ilede  bad 
stolen  from  his  mother,  Emma  Tlede,  the 
deed  made  by  the  father  conveying  the  land 
to  appellant  and  that  later  Eknma  Tlede  "ad- 
mitted" to  witness  the  theft  of  the  deed. 

Over  the  objection  of  counsd  for  app^ant 
the  court  admitted  in  evidence  the  will  ctf 
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John  Tlede,  wUch  ruling  la  assigned  as  error. 
The  appellant  was  not  permitted  to  testlftr  »• 
to  the  deUvery  of  the  deed  to  him,  made  by 
his  mother,  and  the  depositing  of  the  same 
In  his  father's  safe,  nor  that  he  saw  the  deed 
and  examined  It  wbtle  It  was  la  his  father's 
safe;  nor  was  appellant  permitted  to  show  by 
his  testimony  that  the  deed  was  dellTered  to 
ber  for  him.  All  of  those  rnllngs  of  tbe 
court  are  assigned  as  oror. 

Appellant  also  offered  to  show  by  Oscar 
Rlam  that  he  had  certain  converaatlons  with 
John  Ttede  regarding  the  theft  of  the  deed, 
but  the  court  excluded  the  testimony  be- 
cause it  appeared  upon  his  preliminary  ex- 
amination that  he  was  the  attorney  for  John 
Tiede,  and  the  statements  were  confidential 
communications.  This  evidence  and  the 
offer  of  proof  is  too  long  to  state  her^  but 
will  be  further  noticed  later  on. 

Appellant's  evldrace  also  tended  to  show 
that  Edwin  Tlede  went  to  lire  with  his  fathw 
soon  after  the  death  of  his  mother ;  that  he, 
while  there,  learned  the  combination  of  his 
father's  safe  and  became  to  some  extent  the 
manager  of  his  fathw's  business.  The  record 
Is  silent  as  to  the  facts  and  circumstances  in- 
ducing Emma  Tlede  to  execute  the  deed  men- 
tioned to  her  husband.  John  Tlede,  and  as  to 
the  consideration,  if  any,  she  received  tot  the 
deed.  It  also  tended  to  show  that  the  deed 
from  Henry  Tlede  to  Edwin  Tlede  was  with- 
out consideration. 

The  evidence  tended  to  show  that  this  land 
was  worth  about  ?10,000,  and  that  the  rental 
value  of  the  land  was  ?5  per  acre  per  annum. 
Tbe  record  Is  silent  as  to  what  consideration, 
if  any,  Stiner  paid  Henry  Tlede,  for  tbe  land, 
or  what  Annie  ^nede  paid  Stiner  therefor. 
Tbe  evidence  also  tended  to  show  that  Sldwin 
Tlede  paid  Henry  about  $2,060  tar  tfie  land, 
and  assumed  the  Incumbrances  Uiat  existed 
upon  the  land,  which  was  between  $1,000  and 
$3,000,  the  exact  amount  not  made  dear  by 
the  evidence. 

Tbe  respondemts'  evidence  tended  to  show 
that: 

Emma  Tlede  was  the  wife  of  John  Tlede. 
She  was  also  the  mother  of  plaintiff,  Martin 
Tiede,  and  of  the  defendants.   On  March  30, 
190S,  Emma  Tiede  conveyed  the  land  to  John 
Tiede,  her  husband,  by  general  warrant 
deed.    She  died  in  January,  1914.   On  Janu- 
ary 13, 1916,  John  Tlede  conveyed  the  land  to  ] 
the  defendant  Henry  Tlede  by  general  war-  j 
ranty  deed.   The  deed  was  delivered  and  re- 1 
corded,  as  was  also  tbe  deed  made  by  Emma 
Tlede. 

John  Tlede  died  on  July  1,  1916.  July  B, 
1916,  Henry  Tiede,  by  general  warranty  deed, 
convejed  the  land  to  one  Stiner,  who  on  the 
next  day,  July  6,  1916,  conveyed  it  to  Mrs. 
Annie  Tlede.  On  August  28,  1917,  Annie 
Tiede,  by  general  warranty  deed,  conveyed 
the  land  to  Edwin  Tlede,  and  Edwin  Tlede  is 
daimlBi  ander  this  deed.  After  acquiring 


title,  Annie  Tiede  borrowed  some  money  on 
tbe  land,  secured  the  payment  of  same  by  deed 
of  trust,  and  this  indebtedness  wu  ni^nld  at 
the  time  of  the  trial. 

John  Tiede  made  two  wills,  which  are  hi 
evidence.  The  first  of  these  is  dated  August 
16,  1915,  and  the  other — this  one  being  his 
last  will,  which  was  admitted  to  probate- 
was  dated  January  16, 1916.  It  will  be  noted 
that  the  date  of  this  last  wlU  Is  Just  three 
days  after  the  date  of  the  deed  to  Henry 
Tlede.  This  Is  significant,  for  the  reason  that 
Oscar  B.  Elam,  attorney  for  plaintiff,  in  his 
examination  as  to  his  qualification  as  a  wit- 
ness, testifies  that  be  wrote  the  last  will,  and 
that  at  tbe  time  of  the  pr^aration  of  It  he 
spent  a  day  and  a  night  T^-lth  Mr.  Tiede,  and 
that  they  discussed  fully  and  fre^  all  Mr. 
Tiede's  business  affairs,  and  particularly  the 
disposition  that  he  bad  made  of  bis  propexty. 

In  the  first-mentioned  wlU,  abstracted  on 
pages  15  and  16  of  respondent's  additional  ab- 
stract of  the  record,  he  gives  the  farm  In  con- 
troversy to  his  son,  Henry,  one  of  the  defend- 
ants. This,  as  win  be  noted,  was  some  time 
prior  to  tbe  date  of  the  deed  In  which  the 
land  Is  conveyed  to  H^ry.  In  the  same  will, 
he  mentions  the  fact  that  he  baa  already 
given  his  son  Martin,  the  plaintiff,  a  farm  ot 
SO  acres  in  Christian  county. 

In  his  last  will,  as  abstracted  on  pages  14 
and  16  of  respondent's  additional  abstract 
of  the  record,  he  assigns  reascms  why  he  does 
not  give  Martin  a  larger  share  of  his  estate. 
In  this  will,  be  recites  tbe  making  of  the  deed 
to  Henry,  the  defendant,  by  which  the  land 
in  cmtrorerST  Is  glrai  to  hlxn.  This  will  was 
the  one  made  Just  tbrm  dajrs  after  the  execu- 
tion of  the  deed,  and  !■  the  one  admitted  to 
probate. 

PlaintifTs  claim  rests  upon  the  allegation 
that  at  some  Indefinite  dftte  Bmnu  Tiede 
deeded  tbe  land  to  Martin  Tlede,  plaintiff, 
and  deUrered  tbe  deed  to  John  llede^  her 
husband  fbr  Martin.  His  petition  also 
counts  upon  another  allied  deed,  mppoeed 
to  have  been  made  by  Jdm  Tlede  to  Martlii, 
and  delivered  to  Oscar  B.  Elam  to  be  held  by 
him  until  after  the  grantor's  death,  and  then 
delivered  to  plaintiff.  No  witness  Is  pro- 
duced who  ever  saw  either  of  these  deeds. 
No  one  pretends  to  know  who  wrote  dther  of 
them.  No  notary  public  testified  that  ho 
took  the  acknowledgment  to  any  such  deed  or 
deeds.  One  witness  tes'tlfied  that  John  Tiede 
said  he  bad  given  the  boys  their  farms,  and 
that  the  deeds  were  in  Charley  Purdy*s  bank, 
and  that  when  he  was  dead  the  boys  could 
go  there  and  get  them.  Mr.  Charley  Purdy 
was  not  called  as  a  witness,  nor  was  any 
reason  shown  why  he  was  not  called. 

Oscar  B.  Elam,  attorney  for  plaintiff,  of- 
fered himself  as  a  witness,  and  a  question 
arose  as  to  his  competency,  and  the  court  re- 
quired him  to  state  what  be  Intended  to  tes- 
tify to^  and  heard  it  as  an  ctttie.  This  was 
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done  after  the  court  bad  ruled  tbat  Biam  was 
not  Incompetent  for  all  purposes.  In  the 
offer  made,  not  a  word  Is  said  about  the  de- 
livery to  him  of  any  deed  made  by  3ob3i 
Tlede.  We  think  that  the  witness  would 
have  been  Incompetent  to  testify  to  such 
matters,  but  this  court  has  before  it  his  offer, 
and  In  tliat  offer  no  mention  is  made  of  the 
delivery  to  him  of  either  deed  upon  which 
they  seek  to  base  their  claim  of  title. 

The  only  witness  who  testifies  to4iny  fact 
that  wouid  tend  to  establish  the  allegations 
of  the  petition  tliat  the  deed  alleged  to  have 
been  made  by  John  Tiede  to  Martin,  the 
plainUff,  was  Charlie  Tled&  After  testify- 
ing in  the  afternoon,  he  was  excused  and 
another  witness  examined,  and  then  court  ad- 
journed for  supper.  After  supper  he  was  re- 
called, and  on  being  re-examined  by  JUx.  Elam 
he  says  tbat  bis  fitther  said: 

"I  took  them  down  tiiere  to  my  lawyer,  Oscar 
B.  Elam,  for  safe-keeping,  and  furthermore 
to  be  deUvered  after  my  death  correctly."  - 

What  deeds  he  is  referring  to  in  this  al- 
leged conversation  Is  shown  by  his  prior  ex- 
amination as  shown  on  pages  34  and  35,  ques- 
tions 74  to  79.  His  testimony  there  le  to  the 
effect  that  his  father  In  that  conversation  did 
not  say  what  boys  be  referred  to,  nor  what 
deeds  be  referred  to,  nor  what  land  they  con- 
veyed, nor  what  kind  of  deeds  they  were. 
And  this  Is  the  nearest  plaintiff  comes  to  get- 
tins  tb»  deed  in  eontroversy  In  this  lawsuit 
Into  the  hand!  of  Mr.  SOam  to  be  delivered 
after  the  death  ai  JcAn  Tlede. 

This  same  witness,  CSiarUe  Tiede,  on  June 
e,  1916,  wrote  a  letter  to  Henry  Tlede^  offer- 
ing to  ^ve  $4,000  for  the  farm.  On  the  same 
day  Ms  father,  John  Tiede,  also  wrote,  advis- 
ing Henry  to  sell  to  Charlie.  These  letters 
are  In  evidence,  miey  are  shown  on  pages  9 
and  10  of  our  additional  abstract  on  the  rec- 
ord. It  will  be  noted  that  these  letters  are 
written  less  than  a  month  prior  to  the  death 
of  John  Tlede.  Charlie  was  at  that  time  on 
very  friendly  terms  with  his  father,  and  bis 
father  was  at  that  time  about  to  accompany 
bim  to  his  home  In  Kansas,  where  he  died. 

After  bearing  all  the  evidence,  and  after 
listening  to  the  arguments,  the  court  found 
tlie  issues  in  favor  of  the  defendants,  both 
on  plaintifTs  cause  of  action  as  stated  In  his 
{wtition,  aud  on  defendants'  cross-petition  for 
affirmative  relief,  and  entered  Judgment  that 
plaintiff  had  no  interest  in  the  land,  and  that 
the  defendant  Edwin  Tlede  was  the  owner 
thereot 

Appellant  makes  14  "points  upon  which  ap- 
I>ellant  will  insist  in  the  argum»t,"  and  85 
*^oints  and  anlliorltlee.'* 

Oscar  B.  Blun,  of  Sprlngfldd,  fbr  an>^lant 
Albert  C  Bayward  and  Alfred  Page,  both 
#C  Sjiiliigfleldt  for  resiKxidentf* 
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WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  [1]  I.  As  before  stated,  counsel 
have  not  compUed  with  rttie  No.  15,  regarding 
the  statements,  briefs,  etc.,  required  to  be 
made  and  prepared  by  them,  and  for  that  rea- 
son we  will  choose  our  own  manner  as  to  the 
dispo8ltl(m  of  the  case,  as  we  did  In  the  prep- 
araticn  of  the  statement  of  the  case,  and 
will  therefore  Ignore  the  49  points  presented 
by  counsel  for  appellant  for  the  reversal  of 
the  Judgment  We  are  of  the  ojdnltm  that  the 
finding  of  the  trial  court  was  amply  support- 
ed by  the  evidence  in  the  case,  and  are  unable 
to  see  how  It  could  have  found  otherwise  un- 
der the  erideuce. 

[2]  II.  We  are  also  of  the  opinion  that  the 
evldfflce  was  wholly  InsuIBcient  to  show  the 
execution  or  delivery  of  either  of  the  two 
deeds  mentioned  in  appellant's  petition.  Mr. 
Elam,  who  was  supposed  to  be  the  custodian 
of  the  deeds,  or  at  least  one  of  them,  no- 
where testified,  or  offered  to  testify,  that  ne 
even  saw  the  deed  or  deeds.  They  appear  to 
t>e  of  the  will-o'-the-wisp  character ;  now  you 
see  them,  now  you  don't. 

[3,4]  III.  Under  the  evidence  produced  on 
the  preliminary  examination  of  Mr.  Yarn's 
qualification  as  a  witness,  we  think  the  trial 
court  properly  refused  to  permit  him  to  tes- 
tify folly  In  the  case,  but  that  ruling.  If 
erroneous,  seems  not  to  have  worked  injury 
to  appellant,  because  he  does  not  pretend  to 
have  ever  seen  the  deeds  or  that  he  ever  had 
possession  of  them.  Therefore  his  evidence 
was  practically  without  probative  force. 

[S]  IV.  The  testimony  of  appellant  was  noi 
clear,  cogent,  or  convincing  regarding  Ihe 
ecution  and  delivery  of  the  deeds  mentioned, 
which  all  the  autborlties  require  must  be,  be- 
fore the  court  Is  warranted  In  setting  aside  a 
deed  regular  lywii  its  fac& 

y.  We  bare  not  so  far  noticed  the  character 
of  aiipellant'B  evidence  which  was  ^olly 
pande,  consisting  mtlrely  allied  declara- 
tiODS  made  by  Bmma  an4  Jfim  Tlede.  All 
such  evidence  sfaonld  be  received  with  great 
caution,  and  it  has  little,  If  any,  weight  when 
standing  alone,  uncorroborated  by  more  sab* 
stantlal  evidence.  Finding  no  errcff  In  the 
record,  the  judgment  la  affirmed. 

BLDEB,  J.,  concurs  in  result 
JAMES  T.  BtiAlB,  J.,  concun  in  separate 
opinion,  in  which  GRAVBS,  J.,  concurs. 

7ABfES  T.  BLAIB,  J.  (concurring).  An  ex- 
amination of  the  record  and  briefs  convinces 
me  that  the  correct  result  is  reached  In  the 
majority  opinicm  In  this  case.  The  same  ex- 
amination convincea  me  tbat  the  statements  of 
counsel  In  their  briefs  are  not  fairly  open  to 
the  sweeping  critidsm  made  of  them.  In  view 
at  the  fact  that  this  eritldan  Is  to  go  Into 
the  reports  and  to  the  bar,  and  of  the  fact 
that  I  consider  the  statonents  to  be  In  fair 
compUanoa  vitb  the  rule^  I  beUeva  it  to  bb 


Digitized  by 


Google 


954 


2S1  SOUTHWSSTEIRN  BBPOBTBB 


just  to  counsd  to  any  that  I  very  respectfally 
refrain  from  concorrence  In  tbat  part  of  the 
opinion,  bat  concur  in  the  Eesolt  reached. 

GRAVIIS,  concurs. 


WILLIAMS  V.  KANSAS  CITY  TERMINAL 
RY.  CO.  et  al.    (No.  2I4SI.) 

(Supreme  Court  of  Missouxl,  In  Banc. 
May  24,  1921.) 

1.  Coarts  ®=:p488(1)— Though  oauee  wae  trana- 
forred  by  Court  of  Appeals  on  ground  bill  of 
•xoeptioRs  was  not  properly  autheatioatod, 
eorreoted  abstract  may  be  filed. 

"Where  the  judges  <^  the  Court  of  Appeals 
disagreed  as  to  whether  vbat  purported  to  be 
a  bill  of  exceptions  in  appellee's  abstract  of  the 
record  was  properly  authenticated,  and  the  case 
was  transferred  to  the  Supreme  Court,  tbe  Su- 
preme Court  has  jurisdiction  just  as  If  the  case 
had  come  by  appeal  from  the  nisi  prius  court, 
and  tbe  sppellants  may  within  due  time  file  a 
corrected  abstract,  thus  eliminatlDg  all  ques- 
tions of  the  insufficiency  of  the  original. 

2.  Carriers  «=;9286(4)— Ordinary  oare  required 
of  oarrler  as  to  steps  la  station. 

Notwithstanding  the  high  standard  of  care 
required  of  a  carrier  as  to  passengers  during 
the  course  of  their  transportation  and  when 
entering  or  leaving  the  vehicle,  the  carrier  la 
under  no  greater  duty  to  uiaintaiu  its  station 
building  than  is  the  owner  of  buildings  used 
for  ordinary  business  purposes,  and  so  a  rail- 
road company  owes  only  duty  of  ordinary  care 
to  maintain  steps  in  station,  giving  access  to 
trains  in  a  reasonably  safe  condition. 

8.  Carriers  ^286(4)  —  Railroad  oompany, 
whioh  equipped  station  steps  with  safety 
tread,  not  responsible  for  eooMents  to  pas- 
sengera. 

Where  a  defendant  equipped  steps  in  a  sta- 
tion  giving  access  to  trains  with  safety  tread* 
which  was  supposed  to  afford  a  firm  footing 
even  though  wet,  a  passenger,  who  slipped  on 
a  step  which  had  become  wet  presumably  from 
the  wet  or  muddy  shoes  and  dripping  umbrellas 
of  the  preceding  passengers,  cannot  recover 
from  defendant;  it  having  exercised  ordinary 
care. 

James  T.  Blair,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Clarence  A.  Burney,  Judge. 

Action  by  Viola  L.  Williams  against  the 
Kansas  City  Terminal  Railway  Oompany  and 
another.  From  a  judgment  for  plaiutiS,  de- 
fendants appeal,  the  case  being  affirmed  and 
certified  by  the  Kansas  Oity  Court  of  Appeals 
to  the  Supreme  Court  (223  8.  W.  182).  Judg- 
ment reversed. 

Werner,  Dean,  Luigworthy,  Thomeon  & 
WllUanu.  S.  W.  Sawyer,  and  John  H.  Latb- 
rop,  all  of  Kanaaa  Clt7i  for  ap|)ellants. 


John  T.  MatUa  and  UcT^  *  Vreet,  aU 
ct  Kanaae  City,  for  reig;Kaident. 

RAGI*AM),  C.  Plaintlif  sues  to  recover 
for  injuries  received  from  a  fall  on  a  stair- 
way leading  from  the  waiting  room,  In  the 
Union  Station  at  Kansas  City,  down  to  a 
platform  from  which  passengers  enter  trains. 

Plaintltr  was  at  the  time  a  passmger,  and 
was  on  her  way  to  a  train.  Her  action  is 
based  0D*the  alleged  negligence  of  defendanta 
In  permitting  the  stairway  at  the  time  to  be 
En  an  unsafe  and  dangerous  condition.  The 
petition  charges  the  negligence  in  tbe  follow- 
ing language: 

"By  reason  of  the  negligence  and  careless- 
ness of  said  defendants,  their  agents  and  serv- 
ants, in  maintaining  said  steps  and  stairway 
•  •  •  in  a  slippery,  dangerous,  and  defective 
condition,  plaintiff  slipped  on  said  steps  and 
stairway  and  fell  against  the  banister  and  steps 
of  said  stairway,  thereby  injuring  said  plaintiff, 
as  more  particularly  set  out  herein;  that  said 
defendants  by  the  exercise  of  ordinary  care 
knew,  or  coidd  have  known,  of  tiie  dangerous 
and  slippery  condition  of  aald  iteps." 

One  at  the  defendants  answered  wlQi  a 
general  denial  and  a  plea  of  contribotory 
negligence;  the  other,  with  a  general  denial 
only. 

From  express  and  Implied  admissions,  the 
following  facte  appeared  on  the  trial:  The 
Union  Station  at  Kaiuas  City  la  so  constmct- 
ed  that  there  are  no  entrances  fnxn  the  street 
on  the  track  level.  Tbe  only  way  for  pas- 
sengers to  get  to  the  teains  Is  to  come  Into 
the  station  from  the  street,  pass  throu^  a 
large  lobby,  thence  Into  the  main  waiting 
roomt  and  tnm  thence  down  <me  of  a  nnm- 
bex  of  stairways  leading  to  tbe  platforms  an 
the  train  ievcL  From  tbe  street  entrance  in- 
to the  station  to  tiie  ^lace  where  plaintUF  fell 
is  from  3(X)  to  400  feet.  The  stairways  are 
not  In  contlntiooa  use;  each  serves  as  a 
means  of  Ingress  and  egress  only  for  passen- 
gers going  to  and  coming  frmn  certain  trains; 
hence,  as  to  any  one  of  than,  tbere  may  be 
long  Intervals  of  nonuae.  They  are  so  In- 
closed M  not  to  be  exposed  to  tbe  weattau; 
and  tbe  train  platforms  are  also  under  roof. 
The  stairway  on  which  plaintlflT  fell  was  c<m- 
structed  of  ccmcrete  and  iron.  Hun  were 
two  landings;  the  flight  from  the  second  (me 
to  the  bottom  was  14  steps.  The  width  of  tbe 
stairway  vas  not  shown,  nor  w»e  tbe  dbnen- 
sions  of  the  steps.  It  appears,  however,  thnt 
there  was  a  banister  on  each  side,  and  tbe 
steps  were  equipped  with  a  safety  tread. 
The  tread  was  a  cfnrugated  steel  and  lead 
plate,  which  covered  the  oitlre  sur&ce  d  tbe 
step.  Tbe  ridges,  which  extended  loigtbwise 
the  plate  paralleling  tbe  steps;  consisted  ot 
steel  (duinnela  filled  with  lead,  tbe  lead  com- 
ing iqi  to  <ff  a  Utile  above  tbe  sides  of  tbe 
duuindfl.  The  lead.  It  was  said,  bad  an  ad- 
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heah'e  quality,  which  Is  not  affected  by  the 

lead  becoming  wet. 

According  to  plaintiff's  testlnAHiT,  site  went 
to  the  Union  Station  In  the  afternoon  of  De- 
cember 31,  1916,  to  take  a  Burllngtrai  train 
for  Palmyra,  Mo.,  dne  to  leave  at  6:20  [k  m. 
She  procared  a  ticket,  went  to  the  waiting 
room,  sat  down,  and  waited  for  the  gate  to 
be  opened.  There  was  a  crowd  at  the  gate 
through  which  she  would  have  to  pass  to  go 
to  her  train.  After  about  five  minutes  the 
^te  was  opened,  and  the  crowd  began  to  go 
through.  When  she  got  to  the  gate  an  usher 
took  her  suit  case  and  told  her  to  follow  hUn. 
She  was  carrying  a  baby,  an  umbrella,  and 
handbag.  As  she  was  starting  down  the  last 
flight  of  steps  her  right  foot  slipped.  Just 
as  she  pat  her  weight  on  her  right  foot,  In 
taking  a  step.  It  slipped  sideways  to  the  left 
along  and  parallel  with  the  step.  In  trying 
to  regain  her  egulllbrlnm,  she  canght  her 
left  foot,  pulling  the  heel  off  of  the  shoe  and 
fell,  on  her  back  and  side,  about  four  steps. 
The  fall  caused  her  painful  Injuries.  The 
step  on  which  her  foot  slipped  was  wet; 
practically  all  of  the  steps  were  wet  In  her 
language: 

"They  were  wet,  and  yon  could  see  the  tracks 

of  people,  mad  tracks  I  think,  yoa  could  see 
the  tracks  plain,  and  they  were  wet." 

It  was  a  drizzly,  rainy  day,  had  been  rain- 
ing all  day.  Her  own  testimony  was  all  the 
evidence  offered  by  plaintiff  with  reference  to 
the  condition  of  the  steps.  For  defendants 
the  station  master  and  his  assistant  both  tes- 
tified that  the  steps  were  neither  wet  nor 
muddy. 

At  the  close  of  the  plaintiff's  case  In  chief, 
and  again  when  all  the  evidence  was  In,  each 
of  the  defendants  asked  a  peremptory  In- 
struction, directing  a  verdict  In  Its  behalf. 
These  were  refused.  At  the  Instance  of  the 
plaintiff  the  Jury  were  Instructed  that,  if  they 
found  that  the  step  on  which  plaintiff  slipped 
was  wet  and  slippery,  and  thereby  rendered 
onsafe  for  persons  walking  thereon,  that  such 
condition  caused  plaintiff  to  fall  and  sustain 
Injury,  and  that  defendants  knew  of  said 
condition,  or  by  the  exercise  of  a  high  degree 
of  care  could  have  known  of  the  same,  In 
time  to  have  removed  It  and  made  the  step 
safe  before  plaintiff  fell,  they  should  return 
a  verdict  for  her.  They  were  further  in- 
structedf  In  effect,  that  plaintiff  was  a  pas- 
senger, and  that  the  defendants  owed  passen- 
gers the  highest  practlcal>le  degree  of  care  of 
a  very  prudent  person  engaged  In  like  busi- 
ness to  prevent  Injury  to  such  passengers 
while  upon  the  premises  and  under  the  care 
of  defendants. 

The  jury  found  for  plaintiff,  assessing  her 
damages  at  (400,  and  Judgment  was  rendered 
accordingly.  Defendants  appealed  to  the 
ECansas  City  Court  of  Appeals.  The  decision 
of  that  court  on  the  appeal  was  deemed  by 
one  of  ttie  indges  to  be  In  conflict  with  dect 
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slons  of  this  court,  and  the  cause  was  trans- 
ferred here  In  conformity  with  the  constitu- 
tional mandate. 

That  the  trial  court  should  have  directed 
a  verdict  In  their  favor  Is  the  principal  con- 
tention of  appellants. 

[11  1.  The  Judges  of  the  Court  of  Appeals 
disagreed  as  to  whether  what  purported  to 
be  the  bill  of  exceptions  in  appellants'  ab- 
stract of  the  record,  filed  In  that  court,  was 
properly  authenticated.  The  majority  opin- 
ion held  that  It  was  not  and  on  the  record 
proper  affirmed  the  Judgment  of  the  trial 
court  228  S.  W.  132.  After  the  cause  was 
transferred,  appellants  In  due  time  filed  In 
this  court  an  abstract  of  the  record,  which 
wholly  eliminates  the  question  that  vexed  the 
members  of  the  Court  of  Appeals.  Our  ruling 
on  the  questions  presented  by  the  record  now 
before  us  can  have  no  bearing  upon  the  con- 
flict of  decision,  thought  to  have  arisen, 
whidi  was  the  basis  of  the  order  transferring 
the  case.  Our  Jurisdiction,  however,  is  not 
dependent  upon  the  existence  of  a  conflict 
of  decision.  The  certiflcatlon  by  the  Court  of 
Appeals,  on  the  ground,  within  the  time,  and 
In  the  manner  specified  by  the  Constitution, 
confers  upon  us  the  Jurisdiction  to  hear  and 
determine  the  cause,  Just  as  If  it  had  come  to 
us  by  appeal  from  the  nisi  prius  court.  And 
appellants  were  within  their  rights  in  flling 
an  abstract  of  the  record  here.  Just  as  though 
the  case  had  reached  our  docket  "by  ordinary 
appellate  process,"  Elpsteln  v.  Railroad,  260 
Mo.  1,  17,  1B6  S.  W.  699,  703  (48  U  R.  A.  [N. 
S.]  394,  Ann.  Oas.  1915A,  423);  Busatere's 
Adm'r  V.  Sayman,  267  Mo.  303,  307, 166  S.  W. 
796;  Hayes  v.  Sh^Seld,  221  S.  W.  705,  70a  , 

2.  Nether  appellant  suggests  that,  If  it  be 
held  that  there  was  neglig^ce  as  charged  in 
the  petition,  it  is  any  less  culpable  than  Its 
codefendant.  They  make  a  common  defense. 
We  shall  accordingly  consider  the  question  of 
th^r  liability  as  though  each  owed  the  plain- 
tiff the  same  duty  with  respect  to  the  mainte- 
nance of  the  stairway  on  which  she  fell. 

To  determine  whether  defendants  were  neg- 
ligent as  charged.  It  is  necessary  to  consider : 
First,  what  the  duty  was  that  they  owed  the 
plaintiff  with  reference  to  the  stairway  In 
question;  and,  second,  whether  they  failed  to 
perform  that  duty. 

[2]  (1)  At  the  time  she  received  the  injury 
of  which  she  complains,  plaintiff  was  a  pas- 
senger, and  as  such  under  the  care  and  pro- 
tection of  the  defendants.  The  trial  court 
held,  and  so  Instructed  the  Jury,  that  the  de- 
fendants owed  her  the  highest  practicable  de- 
gree of  care  of  a  very  prudent  person  en- 
gaged in  like  btislness  to  prevent  injury  to 
her  while  upon  their  premises.  We  think  the 
court  was  in  error.  The  degree  of  care  bound 
to  be  exercised  by  carriers,  as  well  as  by  all 
other  persons,  is  one  commensurate  with  the 
dangers  Incident  to  the  enterprise  In  which 
they  are  oigaged.  Accordingly,  a  high  stand- 
ard of  care  Is  required  of  the  carrier  as  to 
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panengers  during  the  course  of  tbeir  trans- 
portation,  and  when  they  are  entering  or 
learlog  the  vehicle  of  carriage.  This  Is  so  be- 
cause the  safety  and  lives  of  the  passengers 
rest  entirely  In  the  carrier's  hands,  the  pas- 
sengers baTing  no  control  whatever  over  the 
dangerous  Instruinentalltles  employed  in  their 
transportation.  But  there  Is  no  reason  why 
the  carrier,  generally  speaking,  should  be  beld 
to  a  higher  degree  of  care  In  matutalnlng  Its 
station  buildings  than  that  to  which  the  own- 
er of  bolLdlngs  used  for  ordinary  business 
purposes  Is  h^d.  Station  buildings  in  them- 
selves neither  require  die  employment  of  dan- 
gerous agencies  nor  possess  unnsual  elem^ita 
of  danger.  Persons  using  the  stairway  in 
question  could  not  by  any  chance  have  oome 
into  contact  with  the  dangerous  instrumental- 
ittes  made  use  of  by  defwdants  in  their  busi- 
ness as  carriers;  such  persons  were  not  sub- 
ject to  any  greatw  danger  than  is  commcnily 
encmmtered  In  going  down  the  steps  of  the 
ordinary  public  building.  There  can  be  no 
valid  reason,  therefore,  ftw  fat^dlng  that  the 
defendants  owed  plaintiff  any  hlgh«r  duty 
than  that  of  exercising  ordinary  care  to  main- 
tain the  steps  in  a  reasonably  safe  condition. 
Joyce  V.  Railroad.  219  Mo.  344.  872,  118  S. 
W.  21:  4  Elliott  on  Railroads  (2d  Bd.)  1 1690. 

{<]  The  petition  alleges  that  the  step  on 
whldi  plaintiff  t^l  was  unsafe  because  It  was 
"slippeiT-''  She  offered  no  evidence  tending 
to  show  that  the  sUpperlneas  arose  fnnn  tfae 
material  of  which  die  step  was  constructed, 
or  from  the  maimer  in  whidi  It  was  construct- 
ed, or  from  its  having  become  worn  or  out 
of  repair.  All  the  evidence  she  Introduced  as 
.to  the  ctmditlon  ot  the  step  was  hw  testimony 
that  the  step  was  wet,  ttiat  she  could  see  the 
tratte  of  people— mud  tracks,  she  thought— 
but  she  oonld  see  thentf  plainly,  and  they  were 
wet.  The  question  submitted  to  the  jury,  at 
her  instance,  wlQi  reference  to  the  step,  ms 
whether  it  was  **wet  and  slippery.'*  It  is  ttbt 
bee  contention  that  she  stepped  on  a  i^ece  of 
mud  and  slipped,  but  that  she  slipped  because 
tlie  step  was  wet. 

There  was  no  direct  evidence  as  to  what 
caused  the  step  to  be  wet  or  as  to  whether 
defendants  had  any  knowledge  of  such  condi- 
tion prior  to  plalntilTs  fall.  And  no  evidoice 
at  all  as  to  how  long  the  step  had  been  wet 
Tbe  stairway  was  IndoBed  and  under  roof; 
hence  not  exposed  to  tlie  weather.  However, 
it  had  been  raining  all  day,  and  the  inference 
is  that  the  water  on  the  step  came  from  the 
wet  footwear  and  drilling  raincoats  and  um- 
brellas of  persons  who  had  gone  down  the 
stairway  before  the  plaintlfr.  If  the'  steps  be* 
came  wet  In  this  manner,  they  must  have 
done  so  many  times  betote  under  like  drcum- 
stances,  and  their  condition  at  the  time  of 
idalnturs  fall  must  therefore  reasonably  have 
been  anticipated  by  defendants'  agents.  But, 
even  so,  what  is  it  that  it  was  Incumbent  up- 
oa  than  to  dof  Respondent's  counsel  suggest , 


that  they  should  have  used  a  mop  or  sand. 
Had  plaintiff  been  tfae  flrst  to  go  down  the 
steps  after  the  gate  was  opened  she  would  no 
doubt  have  found  them  dry,  but  at  least  a 
part  of  the  crowd  immediately  preceded  her. 
The  only  way  defendants  could  have  made 
the  steps  dry  by  the  use  of  mope  for  all  of 
their  passei^ers  wonld  have  been  to  have 
admitted  but  one  at  a  time  through  the  gate, 
and  then  followed  him  all  the  way  down, 
ukopping  the  steps  after  him.  The  use  of 
sand  would  have  made  the  stairway  unslf^t- 
ly,  and  it  is  not  at  all  certain  that  it  wonld 
have  been  any  more  efficacious  in  preventing 
plaintiff  from  slipping  than  the  safe^  tread. 
But  whether  it  would  or  not  is  not  decisive 
of  the  qnestlon  under  consideration.  Defend- 
ants were  not  insurers  against  all  hazard 
arising  from  the  use  of  the  steps;  they  were 
not  bound  to  make  them  absolutely  saf&  By 
equlp^ng  them  with  a  safety  tread  of  stand- 
ard oonstructlui,  defoidant  did  all.  under 
the  drcnmstances  shown  by  the  evidence, 
that  the  exercise  of  ordinary  care  required.  In 
order  to  make  the  st^  reasonaUy  ante  tram 
the  danger  (tf-  dipping  upon  than.  We  h<^d 
as  a  matter  at  law  that  plaintiff  failed  to 
make  a  case  entitling  her  to  go  to  the  Jury. 
The' Judgment  of  the  trial  court  is  rereraed. 

SHAIil^  O.,  concurs. 
BROWN,  C  not  sitting: 

In  Banc. 

All  concur,  except  JAMES  T.  BtfAIR,  J., 
who  dissents  because  he  thinks  Uie  cause 
should  be  rwpanded. 


LACKEY  V.  UNITED  RY8.  CO.  (Ne.  21691.) 

(Supreme  Court  of  Missouri,  Diviaion  No.  2. 
May  26,  1921.) 

1.  Street  railroads  «=398(7)— Pedsstriaa  gelni 
la  front  of  street  oar  aegligeat. 

A  pedestrian  about  to  go  upon  a  street 
railroad  track  owes  a  dnty  to  liimself  to  look 
and  listen,  and,  if  be  goes  upon  the  track  in 
front  of  an  approaching  car  when  the  exercise 
of  ordinary  care  would  prevent  injury,  he 
cannot  recover  for  such  injury. 

2.  Street  railroads  «=»l  12(3)— Presssiptloa  ef 
oare  Inapplloable  where  taots  appear. 

The  rule  that  one  injured  or  killed  in  going 
upon  a  track  in  front  of  an  approaching  street 
car  is  presumed  to  hare  exercised  ordinary 
care,  in  the  absence  of  evidence  to  the  con- 
trary, is  inapplicable  where  the  facts  appear 
as  to  how  the  eollisioo  liappened. 

3.  Street  railroads  «=»98(l2>-CeBtribatory 
neollgeaee  of  pedestrlaa  Jsmping  oa  fender 
held  sot  sbowB. 

Bvidence  that  a  pedestrian  at  a  croaaing 
who  was  seen  to  step  off  tlie  Mdewalk  and 
walk  slowly  across  looking  down  was  next 
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seen  on  the  second  of  the  two  parallel  tracks 
not  more  than  20  feet  in  front  of  an  approach- 
ing street  car  which  was  exceeding  the  speed 
limit,  and  failed  to  make  the  required  stop  at 

the  interBectioQ,  and  that,  being  confused  on 
the  sudden  discovery  of  the  car,  he  started 
back  and  then  jumped  for  the  fender  to  save 
himself,  lield  not  to  show  conclusive!?  thst  he 
was  guilt?  of  contributory  negUgeDCe. 

4.  Street  railroads  «s»98 (7) —  Pedestrian 
orosstng  tracks  may  assume  ear  will  run 
within  speed  limit  and  stop  at  Intersection. 

A  pedestrian  crossing  street  car  tracks  at 
es  intersection  has  a  right  to  assume  that  sn 
approaching  car  is  traveling  within  the  speed 
limit,  and  that  it  will  stop  at  the  intersection 
aa  the  statute  requires,  and  he  may  act  on  that 
assamptioB  nnleaa  he  has  knowledge  to  the  con- 
trary. 

5.  Street  railroads  «=»93(4)— Motorman  may 
assume  pedestrian  will  not  step  In  freat  of 
ear. 

A  motonnan,  if  he  sees  a  pedestrian  ap- 
proaching the  track,  has  a  right  to  assume, 
DDtil  a  different  intention  is  apparent,  that  he 
will  use  due  care  for  himself,  and  will  not 
step  in  front  of  the  car. 

6.  Street  railroads  <S=>I03(2)— Motorman  not 
■egllpent  In  falling  to  observe  last  obance 
rule  until  pedestrian  is  In  danger. 

A  motorman  is  not  negligent  in  f^ing  to 
observe  the  last  chsnee  rule  at  any  particular 
period  until  a  pedestrian  crossing  the  trsck  in 
in  danger  or  apparently  going  into  danger. 

7.  Trial  «s»252(9)— Error  to  submit  .question 
whe4her  oar  oonid  have  been  stopped  In  time 
to  avoid  hitting  pedestrian  where  no  evidence 
as  to  when  he  stepped  onto  track. 

It  is  error  to  submit  the  question  as  to 
whether  a  street  csr  injuring  a  pedestrian 
could  have  been'stopped  or  checked  saffidently 
to  avoid  injuring  him,  in  the  absence  of  a 
showing  that  at  some  particular  time  before 
the  Immediate  contact  he  was  going  Into  dan- 
ger and  was  oUirionB  of  his  peril,  so  that  the 
motorman  eonid  hare  seen  him  in  time  to  act. 

8.  Death  «=»78— Entire  reoovery  penal. 

Under  Ker.  St  1919,  {  4217,  allowing  a  re- 
covery of  not  leas  than  f2/)00  nor  more  than 
$10,000  for  death  from  injuries  by  cars,  there 
is  no  error  in  permitting  a  recovery  for  the 
full  amount,  though  there  is  no  pleading  or 
proof  of  pecuniary  loss;  the  statute  being 
penal  u  to  the  ent^  amount  reeorenble. 

0.  Death  «3^7-^g|ravttlng  olnnimttanoet  In- 
maslng  pansi  reoevory  must  be  ptMdad. 

The  mis  of  pleading,  under  Bev.  St.  1919, 
f  1220,  that  every  fact  constitnting  a  cause  of 
action  be  stated,  applies  to  the  penal  recov- 
ery for  death  under  section  4217,  requiring  the 
jury  to  exercise  discretion  In  fixing  the  amount, 
and  aggravating  circumstances  increasing  the 
recovery  are  not  admissible  in  evidence  nn- 
lesa  pleaded,  aKhoogh  phdntlfl  alleges  she  was 
the  wife  of  deceased. 

10.  Negligence  9=3l40— Form  of  iRftmctlon  oa 
proximate  oanse  of  Injury. 
Negligence  not  being  actionable  nnlesa  It 
prodnfen  an  injury,  an  Inetmction  anthori^i^r 


recovery  must  require  a  finding  that  the  negli- 
gence complaiaed  of  was  the  proximate  eaose 
of  the  injvry,  and,  where  the  Jury  is  required 
to  find  facts  from  which  the  necessary  infer- 
ence follows  that  the  ne^igence  was  tiie  cause 
of  the  injury,  it  Is  sufficient 

11.  Street  railroads  «s>l  18(16)— InatruoUoa 
held  erroneous  aa  not  requiring  finding  of 
proximate  cause  of  Injury. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  an  instruction  that,  if 
the  car  was  being  run  at  a  epoed  greater  than 
15  miles  an  hour,  and  the  deceased  was  exer- 
cising ordinary  care  for  his  own  safety,  de- 
fendant would  be  liable,  was  erroneous  as  not 
requiring  a  finding  of  spedfic  and  definite 
facts,  from  wbidi  an.  inference  necessarily  fol- 
lowed that  the  negUgence  was  the  cause  of 
the  injury. 

12.  Trial  «ss»228(l)— Inatnietion  la  altaraatlva 
held  acroaoHa. 

An  iastractioa  authorising  a  verdict  for 
plaintiff  qn  account  of  the  excessive  speed  of 
the  car  and  alao  under  the  humanitarian  rule 
held  erroneous  aa  in  the  alternative. 

13.  Street  railroads  «»l  1 1  (2)— Vigilant  watoh 
ordlnanoe  not  plotted  held  iaadmlsslble. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  the  admission  of  the 
vigilant  watch  ordinance  (Ilev.  Code  City  of 
St.  Louis,  }  2380)  was  error;  it  not  having 
been  pleaded  aa  a  ground  of  recovery. 

1 4.  Street  railroads  111(2 )— Stop  ordl- 
nanoe thoagb  aot  pleaded,  held  admissible  to 
rebut  evidenoa  of  oontrlbatory  negllgenee. 

In  an  action  for  the  death  of  a  pedestrian 
struck  by  a  street  car,  ordinance  (Rev.  Code 
City  of  St  Louis,  {  2386)  requiring  cars  to 
stop  on  the  near  side  of  the  street  on  signal 
was  admissible,  though  not  pleaded,  to  rebut 
defendant's  evidence  of  contributory  negligence. 

Higbee,  P.  J.,  dissenting  in  part 

Appeal  from  St.  Louis  Circuit  Court;  J. 
Hugo  Grimm,  Judge. 

ActioD  by  Buhy  Lackey  against  the  United 
Railways  Company  of  St  Louis.  Judgment 
for  plalntifr,  and  def«idant  appeala  Re- 
versed and  remanded. 

Charles  W.  Bates,  T.  E.  Francis,  and  Albert 
J>.  Norfonl,  all  of  St  IjOuIs,  for  appellant 

W.  H.  Dou^ss,  of  St.  Louis,  for  re- 
apondttit. 

WHITE,  C.  The  appeal  In  tbia  case  Is 
from  a  Judgment  In  favor  of  the  plaintiff,  re- 
covered <m  account  of  the  death  of  the  plain- 
tiff's husband,  John  W.  Lackery,  caused  by 
the  alleged  negligence  of  the  defendant. 

Lackey,  while  a  pedestrian  on  the  street, 
was  strudc  and  kQled  by  a  street  car  of  the 
defendant  July  23.  lOia  At  that  time  the 
defendant  operated  two  parallel  street  rail- 
way tradES,  called  the  Hodiammt  tracks, 
along  Its  private  right  of  way  across  Ply- 
moutii  avenue.  Plymouth  avenue  at  the  point 
ot  intwsectloit  ran  east  and  west  and  was 
4S  feet  wide.  The  r^t  of  way  was  about  22 
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feet  wide.  The  street  car  tracks  at  tbat 
point  were  each  5  feet  wide  with  a  apace  of 
4%  feet  between  them.  Along  that  space 
was  a  ditch  feet  wide  and  18  Inches  deep. 
North-bound  cars  ran  on^the  east  track,  and 
south-bound  cars  ran  on  the  west  track.  A 
drug  store  stood  at  the  northwest  comer  of 
Plymouth  avenue  and  the  right  of  way.  A 
granitoid  walk  or  landing  was  on  the  east 
^de  of  the  drug  store  where  passengers 
boarded  and  alighted  from  cars  running 
south.  This  sidewalk  was  about  40  feet  long, 
and  at  the  front  was  against  the  drug  store 
and  extended  8  feet.  4  Incbes  toward  the 
track,  with  a  space  of  20  Inches  between  the 
edge  of  title  walk  and  the  west  rail  of  the 
west  track.  On  the  southeast  comer  of  Ply- 
mouth avenue  and  the  right  of  way  was  like- 
wise a  granitoid  walk  3^  or  4  feet  wide,  ex- 
tending along  the  track  southward  from 
Plymouth  avenue  about  75  feet,  wtieie  cars 
going  north  regularly  dlsdiarged  and  received 
passmgers.  The  following  sketch  stiowB  ap- 
proximately the  position  of  the  street,  the  car 
tracks,  and  surrounding  objects: 
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On  the  day  mentioned  JcHm  W.  Lectey, 
husband  of  the  plalntiCt,  was  seen  on  the 
walk  alongside  the  drug  store.  He  was  se^ 
to  step  down  from  the  walk  into  the  20-inch 
quce  between  that  and  tlie  west  rail  of  ttxe 


south-bound  trade,  or  apm  that  ralL  Tbia 
was  at  a  point  8  or  10  feet  north  of  the  north 
line  of  Plymouth  avenue.  He  was  not  seen 
any  more  by  any  witness  who  testified  un- 
til the  Instant  before  he  was  struct  by  a  car 
nmnlng  north  on  the  east  track;  he  was  then 
at  a  point  where  the  sidewalk  crosses  that 
track,  about  20  feet  from  where  he  was  firat 
seen. 

Three  witnesses  for  the  plaintiff  testified 
to  seeing  the  incidents  preceding  and  at  the 
moment  of  the  collision.  Two  of  these  wit- 
nesses, Hadley  and  CahiU,  were  diagonally 
across  the  street  at  the  southeast  comer  <rf 
Plymouth  and  the  right  of  way  on  the  grani- 
toid walk  where  passengers  were  received 
upon  cars  nmuing  north;  the  third  was  Katie 
Self,  sitting  on  the  east  end  ot  her  pordi  on 
the  north  side  of  Plymouth  avenue  and  east 
of  the  track.  R^errli^  to  the  plat  which  we 
have  made  for  ctmvenience,  "a"  r^resoits 
the  point  where  Lackey  was  seoi  to  step 
down  off  the  walk  by  the  drug  store  at  a 
point  8  or  10  feet  north  of  the  north  line  of 
Plymouth  avenue;  "b"  is  the  point  on  the 
north-bound  track  where  lie  was  strac^ ;  his 
body  was  found  at  point  *'(^*  between  the 
two  tracks  about  25  feet  north  of  where  he 
was  stru<^ ;  "d"  is  the  point  where  two  wit- 
nesses, Don  Hadley  and  John  Oihni,  were 
standing  when  Hadley  saw  Lackey  step  off 
the  walk  at  point  "a" ;  "e"  Is  the  point  on 
the  porch  of  the  house  east  of  the  track  where 
Eutie  Self  was  sitting  and  saw  the  collision; 
"£"  is  the  point  where  Hadley  was  at  the 
moment  of  coUIsImi;  "g*'  the  point  where 
CahllL  was  at  the  instant  of  collision. 

The  only  person  who  saw  lackey  at  the 
point  "a"  was  Hadley.  He  Was  then  at  point 
"d,"  talking  to  Cahlll,  and  waiting  for  a  car 
to  go  north.  The  moment  he  saw  Ijickey 
step  down  from  the  sidewalk  at  point  "a,** 
witness  looked  south  and  saw  a  car  coming 
from  that  direction  about  150  feet  away.  He 
signaled  that  car  to  stop  for  him,  turned,  and 
walked  rapidly  sooth  along  the  granitoid 
walk  about  20  feet,  and  didn't  see  Lackey  any 
more  until  after  he  was  stmck.  The  car  did 
not  stop  at  his  signal,  but  passed  on,  struck 
Lackey,  and  stopped  with  the  rear  end  of 
the  car  about  35  feet  north  of  Plymouth  ave- 
nua  Lackey  at  that  time  was  lying  between 
the  two  tracks  in  the  ditch,  about  80  feet 
north  of  Plymouth  avenue.  The  car  was  run- 
ning at  a  very  high  rate  of  speed  abont  30 
or  35  miles  an  hour.  Cars  going  north  on 
that  track  usually  stop  with  the  rear  ea6, 
about  40  feet  south  of  Plymouth  avenue  and 
the  front  end  about  at  the  property  lin& 
Witness  expected  the  car  to  stop  at  tbat 
point.  It  was  about  8:30  In  the  evening  of 
July  23d,  and  light  enough  for  anybody  to 
see.  The  car  coming  from  the  south  could 
have  been  seen  at  a  considerable  distance  by 
any  one  looking.  The  witness  was  cross-ex- 
amined at  length.  He  repeated  several  times 
that  at  the  tbne  be  saw  hax3sey  tti»  imtta 
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was  In  tbe  act  of  stepping  off  the  sidewalk 
alongsdde  the  drug  store  8  or  10  feet  north 
of  the  sidewalk  on  Plrmonth  arenne.  He 
Bald  Lackey  wai  waUdng  alowly,  looking 
down  to  see  where  to  irat  bis  feet.  At  tbe 
point  where  be  was  Lackey  could  net  coa- 
TailenOy  have  crossed  tbe  ditch  between  the 
tracks,  bat  would  have  had  to  walk  aoutb  8 
or  10  leet  to  the  sidewalk  on  Plymouth  avfr- 
nue  and  cross  the  tracks  mi  tiiat  sidewalk. 

John  GAhlll  testlfled  that  he  Int^ded  to 
board  a  soutb-bonnd  car  which  regularly 
would  stop  at  t&e  granitoid  walk  beelde  the 
drug  Btor&  He  stopped  at  the  point  "d"  on 
the  southeast  comer  for  a  few  mlnntes,  talk- 
ing with  Mr.  Hadtey.  It  was  hlg  Intentlm 
then  to  cross  diagonally  to  the  corner  where 
be  should  take  the  next  car  going  south.  He 
did  not  see  Lackey  at  that  time;  He  saw  the 
car  Hadley  intoaded  to  take  coming  fAnn  the 
sonth,  about  160  feet  away,  and  started  to 
run  dlagtmally  across  ahead  of  It  He  cross- 
ed the  Dtnth'bound  track  and  had  got  about 
to  the  middle  of  Plymouth  avenue  on  the 
south-bound  track  when  he  saw  tbe  car  cam- 
tog  north  was  not  ^Ing  to  st<^  for  Hadley. 
Bis  testimony  th^  continued  as  follows: 

"Q.  Now,  when  you  started  from  the  sonth- 
east  comer  across  there,  how  far  was  the  car 
south  of  you  then  that  Mr.  Hadley  wanted  to 
get  on,  do  you  know?   A.  About  160  feet 

"Q.  Did  you  see  the  car  any  more  after  that? 
A.  Not  until  I  got  in  the  middle  of  the  south- 
bound track;  then  I  beard  him  ringing  the 
gong,  and  I  turned  around,  and  I  seen  fae  was 
going  to  pass  Mr.  Hadley  np.  I  looked  back 
and  seen  Mr.  Hadley  standing  there;  he  was 
waving  the  paper  for  him  to  stop  tbe  car;  I 
seen  him  ringing  tbe  bell  and  kept  ringing,  and 
I  seen  be  was  going  to  pass  him  np,  and  I 
stood  in  the  middle  of  the  south-bound  track, 
and  as  be  got  in  the  middle  of  Plymontb  avenue 
be  started  to  ring  the  bell  again;  and  I  aeen 
Mr.  Lackpy  about  tbe  middle  of  the  car  track. 
He  started  to  step  back.  He  seen  be  was  too 
late,  and  he  Jumped  op  in  the  air,  like  to 
jnmp  on  the  fender  to  save  himself,  and  the 
car  struck  him  and  knocked  him  in  the  middle 
of  the  ditch.  He  landed  on  bis  feet  bis  face 
turned  south.  Hia  head  hit  tbe  car  track,  and 
his  bead  lay  on  the  car  tracks,  and  the  rear 
guard  on  the  bind  trucks  struck  his  face  and 
knocked  him  in  the  ditch.  *  *  * 

"Q.  Now,  where  were  you  then?  A.  Stand- 
ing in  the  middle  of  tbe  soutb-bonnd  track. 

"Q.  Where  were  you  in  Plymouth  avenue,  to 
the  north  side  or  in  tbe  middle,  or  to  tbe  south 
sideT  A.  Bight  fai  the  middle  of  Plymouth." 

!nie  witness  testified  that  the  car  was  run- 
ning at  a  very  high  rate  of  speed,  about  35 
or  40  miles  an  hour;  that  the  bell  of  tbe  car 
was  ringing  when  It  apired  about  50  feet 
sonth  of  Plymouth  avenue,  and  the  motorman 
commenced  ringing  again  loudly  about  the 
time  be  reached  the  middle  of  Plymouth  ave- 
nue. He  rang  the  bell  bard  and  "hcdlered 
'Look  out  I*"  He  said,  further,  the  car  did 
not  make  much  noise  running  on  tbe  right 
of  way  because  It  was  not  on  a  granitoid 


foundation.  Oh  cross-acamination  he  said 
be  would  Judge  that  lackey  Jumped  about  18 
inches  or  2  feet  high;  Jumped  like  for  tbe 
f  aider  and  grabbed  the  car  so  as  to  save  him- 
self;  that  he  never  saw  Lackey  until  Lackey 
was  on  tbe  north-bound  track,  when  the  front 
end  of  the  car  was  within  15  or  20  feet  of 
him. 

Mrs.  Katie  Self  testified  that  she  Uved  on 
the  north  side  of  Plymouth  avenue,  east  of 
the  tracks;  that  hex  house  stood  back  60  feet 
from  Plymouth  avmue;  that  the  west  side 
of  tbe  house  was  only  about  8^  feet  east  of 
the  track.  She  sat  im  the  east  md  of  her 
porch  reading.  She  was  suddoily  attracted 
by  tbe  violent  ringing  of  the  bell  of  the  street 
car.  Street  cars  passed  that  way  every  four 
minutes  through  the  day,  ringing  btils  and 
making  noises^  and  she  usually  paid  no  at- 
tttitlcm  to  the  noise  they  made,  but  the  ring- 
lug  of  the  beU  was  so  violent  and  unusual 
that  she  looked  up,  and  this  la  the  way  she 
described  the  collision: 

"Q.  What  did  yon  see  when  you  looked  up? 
A.  When  I  looked  op  when  tbe  bell  was  ring- 
ing I  saw  a  man  crOBsing  the  track.  He  was  on 
the  last  track  eastr-that  is,  the  north-bound 
car  track— and  when  I  looked  op  tbe  car  was 
just  about  five  feet  from  him,  and  he  went  to 
step  forward  and  became  confused  and  Jumped 
in  the  air  as  if  to  let  something  go  under  btm, 
as  if  he  was  going  to  be  struck,  and  wbllt  ha 
was  in  midair  the  car  strudi  him. 

"Q.  Where  was  he  at  that  time  with  refer- 
ence to  the  crossing  on  Plymouth  avenue;  was 
be  on  tbe  regular  crossing?  A.  He  was  on 
the  right  of  way  for  going  back  and  forth. 

"Q.  Where  people  walk  across?  A.  Yes.  sir. 

"Q.  Which  side  of  Plymouth,  north  or  south? 
A.  On  tbe  north  tide.   He  was  going  east. 

"Q.  Did  yon  see  the  car  after  It  stopped? 
A.  Yes,  sir. 

"Q.  Where  was  it  with  reference  to  the  north 
side  of  Hymouth  avenue?  A.  From  where  It 
hit  him? 

"Q.  Yes.  A.  It  was  about  SO  or  66  feet  the 
back  end  of  the  ear,  from  where  it  hit  hhn. 

"Q.  After  tile  car  stopped  did  it  stand  sta- 
tionary, or  £d  It  move  or  back  np?  A.  I 
couldn't  say;  I  didn't  see  it 

"Q.  Where  was  tbe  man  at  that  time?  A. 
He  was  between  about  25  feet  from  wbere  be 
was  hit  from  the  crossing;  it  threw  him  26 
feet 

"Q.  I  believe  be  was  laying  between  tbe 
tracks  yon  say?  A.  Yes,  sir;  there  is  a  little 
ditch  betweui  the  two  tracks.** 

The  witness  Judged  that  the  car  was  going 
at  the  rate  of  80  miles  an  hour. 

Another  witness,  Mrs.  Mary  Grace,  lived 
furUier  east  on  Plymouth  avenue,  ^e  tes- 
tified to  the  unusual  clamor  and  ringing  of 
the  bell,  ttie  screaming  oit  the  people,  and 
that  the  ear  was  going  at  80  or  86  miles  an 
hour. 

No  witness  put  Uie  speed  of  the  car  at  less 
than  80  miles  an  hour. 

An  ez-motorman,  who  was  familiar  with 
the  operation  of  the  cars  of  the  600  series, 
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of  wbicli  tbe  car  In  qnestloD  vu  one^  swore 
that  under  tbe  condlttons  shown  midi  a  car 
traveling  at  15  miles  an  bonr  could  be  sti^ 
ped  wlUiln  40  m  45  feet,  and  a  car  traTelii^ 
30  miles  an  boar  In  fn»D  115  to  120  feet.  He 
said  Uiose  cars  could  not  be  run  faster  tban 
80  miles  an  hour  unless  going  down  grade; 
that  tbe  appliances  used  for  stoppli^  ears 
cotild  be  applied  Instantaneoudy,  "r^t 
now,**  In  a  fracUcn  of  a  second.  Witness 
also  figured  tbe  speed  per  second  qf  a  car 
ffolng  30  miles  per  boar  la  44  feet;  at  35 
miles  an  boor  a  car  ^vels  51  feet  pa  sec- 
ond ;  and  at  40  miles  an  bonr  60  feet. 

Tbe  plaintiff  Introduced  and  read  Revised 
Code  of  the  City  of  Sfc  I^ools,  1  2881.  pro* 
hlbltlng  street  cars  from  being  propelled  at 
a  greater  rate  of  ^leed  tban  IB  miles  an  hour 
In  parts  of  St  Louis,  induding  tbe  place 
where  Lackey  was  killed.  Plaintiff  also  ta- 
trodnced  section  No.  2386  of  tbe  Revised 
Ck>de,  requiring  cats  going  sonCbward  to  stop 
(m  the  UOTtb  side  of  the  Intersection  of 
streets,  and  tbose  going  northward  to  sti^  on 
the  stmtb  side  of  the  Intersection  of  streets, 
when  signaled  or  motioned  to  any  one 
standing  on  tbe  appropriate  comers  dedring 
to  board  sndi  cars.  Th^  also  introduced 
Boctlon  2380  of  tbe  vigilant  watch  ordinance, 
proridbig  that  each  "motorman,  gripman, 
driver  or  any  other  pemm  In  charge  oi  each 
car  shall  keep  vigilant  watch  for  all  vehicles 
and  perscms  oa  foot,  especially  children,  ^ 
ther  on  the  tntik  w  moving  towards  it,  and 
on  the  first  appearance  at  dangw  to  such 
persons  or  vehicles  the  car  diall  be  stopped 
in  tbe  shortest  time  and  space  possible." 

All  of  these  ordinances  and  regulations 
w»e  objected  to  by  tbe  defendant,  and  ex- 
ceptions saved  to  tb^r  introduction. 

Tbe  case  was  submitted  to  tbe  Jury  on 
two  specifications  of  negligence  set  up  In  the 
petition:  Flrs^  tbat  the  car  which  caused 
tbe  acddcnt  was  running  tn  excess  of  tbe 
speed  limit  of  fifteen  miles  an  hour;  and, 
seccmd,  tbe  failure  of  the  motorman  in  charge 
of  the  car  to  stop  the  car  or  check  Its  speed 
aftw  be  saw,  or  by  the  exerdse  of  ordinary 
care  could  have  seen.  Lackey  In  time  to  have 
done  sa 

Defendant  Introduced  no  evidence,  but  de- 
murred to  plalntlfTs  evldoice,  which  demur- 
rer was  overruled,  and  a  vn^lct  for  110.000 
In  favor  of  plaintiff  resulted,  ^e  evidence 
is  set  out  at  some  length  because  one  main 
assignment  of  error  is  to  the  action  of  tbe 
court  in  overruling  the  demurrer  to  tbe  evi- 
deace. 

[1]  I.  It  Is  conceded  tbat  the  defendant 
was  negligent  in  operating  at  an  excessive 
rate  of  speed  tbe  car  which  caused  tbe  death. 
It  is  argued  tbat  the  demurrw  should  have 
been  sustained  because  tbe  evidence  conclu- 
sively showed  Lackey's  own  negllgrace  ccm- 
trlbuted  to  the  fatal  Injury.  Appellant  relies 
upon  the  rule,  established  In  many  cases,  ttiat 
one  who  is  about  to  go  upon  a  railroad  track 


or  a  street  railway  track  owes  a  duty  to  Idm- 
self  to  look  and  to  listen;  he  must  have  a 
care  tor  his  own  safety.  If  be  goes  nptm  the 
tra<ft  In  front  of  an  approadiing  car  when 
the  exercise  of  ordinary  care  would  prevent 
injury,  he  cannot  recover  for  the  injury  caus- 
ed by  oollisUm  with  sndi  cat  Keel*  v.  Rail- 
road, 258  Mo.  loc.  dt  80^167  8.  W.  433;  BxH- 
Ilnson  V.  Railroad,  252  Ho.  loc.  idt  S42;  643, 
160  8.  W.  9M;  Oubernicfe  t.  United  Rail- 
ways Co.,  217  S.  W.  lo&  dt  SB;  Schmidt  v- 
BaUnwd,  101  Ma  loc  dt  229,  00  8.  W.  136. 
3  L.  R.  A.  (N.  8.)  196;  Laun  v.  Railroad,  216 
Ma  loc.  dt  578,  116  S.  W.  658. 

[2]  The  rule  that  one  injured  or  killed 
under  such  drcumstanees  is  presumed  to 
have  been  in  tbe  exerdsa  of  ordinary  care, 
in  the  absoiOB  of  evidence  to  tbe  contrary,  Is 
conceded  the  appellant  McKende  v.  Unit- 
ed Rys.,  216  Mol  loc.  dt  22, 115  &  W.  IL  But 
It  is  urged  that  It  has  no  applicatiou  here, 
because,  appellant  assnts,  the  facts  In  rda- 
ti<m  to  the  Incident  all  are  clearly  sbown. 
When  the  facts  appear  as  to  how  wacb.  a 
oolUslon  hajfpmeA,  tbsm  Is  no  room  for  a 
presumptiou.  Burge  r.  Railroad,  244  Ma  loc 
dt  94, 148  8.  W.  026;  Tetwiler  t.  Railroad. 
242  Ma  loc.  dt  194,  145  S.  W.  780;  Higgins 
r.  St  L.  *  Sub.  Ry.  Ca,  107  Ma  loc.  dt  317, 
85  8.  W.  868.  Many  other  cases  of  Ilka  Im- 
port are  dted. 

[8, 4]  To  Bay  tiiat  (me  injured  under  such 
drcumstanees  Is  presumed  to  be  exercising 
cffdlnary  care  is  bat  another  way  of  saying 
contribntozy  n^llgenee  is  an  affirmative  de- 
fense and  must  be  proven  In  order  to  be  avail- 
able to  the  defendant  Since  the  defendant 
Introduced  no  evidence,  we  must  examine  tbe 
facts  t»  see  whether  tbe  plaintiff's  own  evi- 
dence shows  conclusively  tbat  Lackey  waa 
negll^nt  It  will  be  noted  that  from  the 
time  he  stepped  off  the  walk  by  the  drug  store 
until  he  was  on  the  tradE  Immediately  in 
front  of  the  car  which  stiuA  him  he  was 
not  seen  by  anybody  who  testified.  The  dis- 
tance between  those  two  points  may  be  ap- 
proximately determined  from  the  figurea  glr- 
en.  Starting  at  that  point  he  bad  to  go  8 
or  10  feet  to  the  sidewalk  on  Plymouth  ave- 
nue, thai  across  the  west  tnA  B  fteet  and 
tho  space  of  4^  feet  between  the  tradis,  and 
go  (HI  to  tbe  east  tradk,  a  total  distance  ot 
about  20  f6et  That  would  have  been  bis 
most  probable  course.  Be  ml^t  ba^ve  readk- 
ed  One  point  going  diagtmally  across  trout 
where  he  first  Btei^)ed  off  the  walk,  but  in 
that  case  he  would  have  crossed  tbe  dltdi 
betweai  the  two  tracks.  8^  feet  wide  and 
IS  Indies  deep.  He  certainly  was  not  negH- 
geat  in  anything  be  was  seen  to  do  at  the 
time  be  stepped  off  the  walk.  He  was  walk- 
ing slowly.  Imping  down,  as  the  witness  stat- 
ed, to  we  where  to  put  his  foot  Notldng  In 
his  attitude  indicated  l&A  of  care. 

When  be  was  next  seen  be  was  <a  Hw 
track,  5. 15,  or  20  feet  according  to  flw  dif- 
ferent witnesses,  In  front  of  tbe  apiwoadilnc 
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car.  He  seemed  to  discover  the  car  about  the 
time  the  witnesses  saw  him,  and,  from  the 
testimony,  was  confnsed  1^  the  suddeu  dis- 
covery of  the  car  bo  close.  The  mere  in- 
stant's hesltatlcHi  was  fatal  to  him.  He  first 
appeared  to  start  bacb  and  then  Jumped  up- 
ward to  save  himself  by  Jumping  on  the  fend- 
er. His  action  indicates  such  excitement 
and  confusitm  as  for  the  moment  to  deprive 
him  of  qulcfe  and  rational  action.  It  Is  pos- 
sible, with  the  car  15  or  20  feet  from  him, 
tbat  he  might  have  Jumped  to  one  side  and 
escaped,  but  he  certainly  was  not  negligent 
In  failing  to  do  that,  In  the  confusion  of  the 
moment  On  that  proposition  the  authorities 
are  unanimous.  Some  men  are  slower  than 
others  to  think.  The  ordinary  Individual,  In 
sudden  emergency,  is  incapable  of  instant  ao 
tlon.  To  save  himself  then  reaulred  instant 
actitm,  which  he  seemed  unable  to  take  In 
the  right  direction.  No  one  knows  how  he 
got  on  the  track.  It  cannot  be  presumed  that 
lie  Intentionally  walked  on  the  track  in  front 
of  the  approaching  car  which  he  saw,  or 
readily  could  have  seen.  He  may  have  stum- 
Ued  on  the  track  accidentally. 

Other  circumstances  also  must  be  taken 
Into  consideration ;  circumstances  which  do 
mot  appear  In  cases  relied  upon  by  appellant 
as  showing  contributory  negligence  on  the 
part  of  one  who  voluntarily  stepa  la  front 
of  an  apiiffoaching  car  or  train.  The  car  was 
ronning  at  the  rate  of  30  miles  or  more  an 
hour — twice  aa  fast  as  the  speed  limit  per- 
mitted. If  Lackey  saw  the  car  150  feet 
away  when  he  started  across  the  right  of 
way,  he  had  a  right.  In  the  absence  of  any 
notice  or  knowledge  to.  the  contrary,  to  as- 
sume that  it  was  traveling  within  the  speed 
Unrit.  Powers  v.  Transit  Co.,  202  Mo.  loc.  clL 
280,  100  S.  W.  65fi ;  Harrington  v.  Dunham, 
273  Mo.  414,  loc.  dt.  423,  202  S.  W.  1066; 
Moon  V.  SL  Louis  Transit  Co.,  237  Mo.  loc. 
dt.  430  et  seq„  141  S.  W.  870.  Ann.  Cas. 
1913A,  183;  Eckhard  v.  St.  Louis  Transit 
Co.,  190  Mo.  BOS,  loc.  clt.  617,  89  S.  W.  602 ; 
Riska  V.  Union  Depot  R.  B.  Co.,  180  Mo.  loe. 
clt  191,  79  S.  W.  443;  Strauchon  v.  Met 
Street  Ry.  Co.,  232  Mo.  587,  loc.  clt.  600, 
601,  135  S.  W.  14.  He  might  very  well  mis- 
judge the  speed  of  the  car  seeing  it  as  It 
came  bead  on.  It  has  been  said  by  this 
court  to  be  a  matter  of  common  knowledge 
tbat  one  seeing  a  running  car  at  an  acute 
angle — for  instance,  from  the  front-— Is  not 
nearly  so  well  able  to  Judge  of  Its  speed  as 
one  viewing  it  from  the  side.  Strauchon 
T.  Met  St  Ry.  Co.,  232  Mo.  loc.  clt.  599,  135 
S.  W.  14.  Furthermore,  It  was  the  duty  of 
tlie  motorman  of  the  approaching  car  to 
stop  on  the  south  side  of  Plymouth  avenue, 
because  it  was  a  regular  stop,  and  he  was 
signaled  to  stop  by  Hadley*  who  sought 
passage.  If  Lackey  saw  the  car  approach- 
ing, as  appellant  asks  us  to  assume,  we  might 
as  well  assume  that  be  saw  Hadley's  signal 
to  tbe  car  to  stop.  Tba  oases  in  the  laat 
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group  dted  discuss  the  assumptions  upon 
which  one  approaching  a  track  may  rely  un- 
der varying  conditions.  Lackey  had  a  right 
to  assume  that  tbe  approaching  car  was 
mnnlng  within  the  speed  limit  and  that  It 
wonlA  atop  on  the  other  side  of  the  street, 
and  to  act  upon  the  assumption,  unless  he 
knew  to  the  contrary.  In  either  case  he 
could  have  crossed  In  safety,  and  was  not 
n^ligHit  in  attempting  to  do  so.  Appellant 
cites  the  case  of  State  ex  rd.  Peters  v. 
Reynolds,  214  S.  W.  121,  recently  determined 
by  this  court,  In  which  one  croBBlng  a  rail- 
road track  was  killed,  and  was  not  seen  from 
the  time  he  started  to  cross  the  track  a  little 
distance  away  until  after  he  was  hit  It  wag 
held  by  this  court,  ai^rovlng  the  mllng  of 
the  St.  Louis  Court  of  Appeals  that  the 
plaintiff  was  negligent  asTa  matter  of  law, 
because  If  he  had  looked  he  must  plainly 
have  seen  the  approaching  train,  and  he  was 
negligent  if  he  failed  to  look.  Other  cases 
might  be  cited  where  recovery  has  been  de- 
nied on  account  of  contributory  negligence, 
althongh  the  party  injured  or  killed  was  not 
seen  for  a  brief  Interval  between  the  fatal 
collision  and  where  he  was  previously  at 
some  point  of  safety.  In  all  of  these  cases 
the  right  to  assume  the  approaching  train 
or  car  was  mnnlng  at  a  given  speed,  or 
would  stop,  is  entirely  absent.  This  court; 
in  case  of  State  ex  rel.  Peters  v.  Reynolds, 
supra,  said  (loc.  dt  123),  in  diptlngnlshtng 
the  cas«  where  snch  assumption  was  al- 
lowed: 

"In  all  tibose  cases  some  spedfic  violation 
of  duty  or  of  a  custom  by  defendant  company 
is  considered,  and  It  Is  held  tbat  a  pedestrian 
may  presume  and  act  upon  the  presumption 
that  there  will  be  no  such  violaUon,  hot  that 
the  usnal  and  regular,  or  prescribed,  method 
will  be  followed. 

"Also  in  each  of  such  eases  there  was  an 
absence  of  actual  knowledge  of  the  failure  of 
duty;  that  is,  the  pedestrian  who  acted  upon 
such  presumption  either  could  not  see  or  hear 
the  approaching  trah),  or  waa  fat  such  position 
that  he  would  likely  misjudge  its  rate  of 
speed." 

The  court  then  points  out  tliat  the  focts 
In  that  case  did  not  show  the  deceased  had 
reason  to  believe  that  tbe  train  would  run  at 
a  rate  of  speed  less  than  tttat  at  which  It 
was  running. 

The  facts  In  this  case  come  dearly  within 
the  exception  noted  here.  Here  Lackey  did 
have  reason  to  believe  the  car  would  run  at 
a  particular  rate  of  speed.  He  did  have  rea- 
son, if  he  saw  the  car  at  all,  to  believe  that 
it  would  stop.  He  had  a  right  to  rely  upon 
the  observation  by  defendant  of  a  duty 
which  its  regulation  and  the  city  ordinances 
required  It  to  perform. 

Several  witnesses  swore  to  the  loud  rlng^ 
Ing  of  the  bell  without  placing  the  distance 
of  tbe  car  at  the  time.  There  is  subfltantlal 
evidence  to  show  tbat  tlie  bdl  nag  tbe 
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time  It  Kot  within  SO  feet  of  Flymoath  ftTe< 
nae,  and  only  rang  again,  tctj  violently, 
abont  tbe  time  the  front  end  of  the  car 
reached  the  middle  of  Plymouth  aTenne. 
That  violent  ringing  most  have  occcrred 
about  tbe  time  Lackey  discovered  the  cai 
and  became  too  confused  to  Jump  oft  tbe 
track.  If  he  saw  the  car  when  it  wai;  ISO 
feet  south  of  Flymoath  avenue,  it  was  ther 
In  the  neighborhood  of  200  feet  from  him. 
If  it  was  going  at  15  miles  an  hour,  or  22 
feet  per  second,  he  would  have  had  at  least 
six  seconds  In  which  to  cross  the  track  ahead 
of  It.  He  could  easily  have  done  that  at 
an  ordinary  walk.  There  Is  no  view  of  the 
evidence  which  would  aathorize  a  cond,usi(Hi 
of  law  that  he  was  so  negligent  as  to  bar 
recovery. 

[S-7]  II.  The  case  was  sutmdtted  both  on 
the  n^ligeuce  of  defendant  in  running  Its 
car  at  an  acesstve  rate  of  speed  and  on 
the  last  chance  doctrine.  Appellant  is  cor- 
rect In  its  argument  that  the  motorman,  even 
If  he  saw  Lackey  approaching  the  track, 
had  a  right  to  assume  until  a  different  in- 
tention was  apparent  that  he  would  nse  due 
care  for  himself  and  would  not  step  In  front 
of  the  car.  The  absence  of  evidence  consid- 
ered In  the  previous  paragraph  to  show 
Lackey  was  not  necssarlly  negligent  applies 
to  the  question  considered  here.  There  Is 
no  evidence  whatever  as  to  when  or  how 
Lackey  stepped  into  the  dangerous  position, 
or  indicated  an  intentlou  to  do  so.  The 
motorman  was  not  negligent  in  failing  to 
observe  the  last  chance  rule  at  any  particu- 
lar period  until  lackey  was  in  danger,  or 
apparently  going  Into  danger.  The  evidence 
showed  the  car,  at  the  rate  it  was  running, 
could  not  have  been  ston^ed  In  less  than  115 
or  120  feet.  In  order  to  permit  tbe  submis- 
sion of  the  question  as  to  whether  it  could 
have  been  stopped  or  checked  sufficiently  to 
avoid  injuring  Lackey,  it  would  have  been 
necessary  to  show  tbat  at  some  particular 
time  before  the  Immediate  contact  he  was 
going  Into  danger  and  was  oblivious  of  his 
peril,  so  tbat  the  motorman  could  have  seen 
him  In  time  to  act.  Knapp  v.  Dunbam 
(App.)  195  8.  W.  1062;  Rublck  v.  Sandler, 
(App.)  219  a.  W.  loc.  dt.  406;  Schmidt  r. 
Kailroad,  191  Mo.  215,  90  S.  W.  186,  BUR. 
A.  (N.  S.)  196;  Keele  t.  Railroad,  258  Mo. 
loc.  dt.  79,  167  S.  W.  433.  It  might  be  in- 
ferred from  the  fact  that  the  bell  t>egan  to 
ring  violently  at  the  middle  of  Plymouth 
avenue  that  the  motorman  at  that  time  dia- 
covered  him  in  a  position  of  peril,  or  In  the 
act  of  going  upon  the  track;  but  there  Is 
no  evidence  that  he  mig^t  have  discovered 
such  peril  sooner  because  there  Is  no  evidence 
that  Lackey  was  in  peril  sooner  than  that 
Then  it  was  too  late  to  stop  tbe  car  or  even 
soiBtbly  check  its  speed.  It  was  therefore 
error  for  the  trial  court  to  submit  to  the 
jury  the  issue  whether  the  car  might  have 
■tfvped  In  time  to  avoid  injury  after  the 


discovery  of  or  the  oiwortonlty  to  discover 
Lackey's  peril. 

[9}  IIL  Appellant  claims  that  tbe  statute 
under  which  this  suit  was  broufi^t  (section 
4217,  R.  8.  1919)  U  penal  so  far  as  $2",000 
of  the  recovery  provided  la  concerned,  and 
compensative  as  to  the  ronainder  of  recovery 
up  to  $10,000,  and.  since  tbe  petition  alleged 
no  facts  showing  pecuniary  loss,  recovery 
should  have  been  limited  to  $2,000. 

In  the  well-considered  case  of  Orier  v. 
Kansas  City  Electric  Railway  Co.  (No.  21100) 
228  8.  W.  454,  the  court  In  banc  at  the 
present  term  held  that  the  section  1b  penal 
as  to  tbe  entire  amount  recoverable,  and 
allowed  a  verdict  under  the  section  for 
$10,000  to  stand,  though  there  was  no  plead- 
ing or  proof  of  pecuniary  loss.  There  was 
no  error  In  permitting  recovery  for  tbe  full 
amount. 

[8]  Another  question  arising  In  ttila  con- 
nection la  whether  evidence  of  pecuniary  loss 
to  the  widow  by  reason  of  her  husband's 
death,  In  an  action  under  that  section,  is 
admissible  If  not  pleaded.  Evidence  waa  ad- 
mitted, over  defendant's  objection,  to  show 
the  earning  capacity  Af  Lackey  and  Ms  life 
expectancy. 

The  amount  awarded  in  such  an  action, 
between  the  limits  of  |2,000  and  $10,000,  la 
"in  the  discretion  of  the  Jury."  Of  course, 
the  Jury  must  have  facts  npon  which  to  base 
an  estimate  fixing  the  amount  of  penalty  to 
be  ImiKised,  It.  is  held  in  the  Orier  Case  that 
evidence  shovrlng  drcomstancea  of  aggrava- 
tion and  pecuniary  loss  may  be  admitted  for 
the  purpose  of  furnishing  the  Jury  snch  in- 
formation, althou^  the  Jury  has  authority 
to  award  the  full  amount  without  snch  evi- 
dence. 

The  cases  construing  the  compensatory 
sections  4218  and  4219,  in  regard  to  the 
admlaslbility  of  such  evidence,  throw  little 
or  no  light  on  the  question.  Johnson  v. 
Mining  Co.,  171  Mo.  App.  134,  166  S.  W.  33; 
Rolllnson  V.  Lusk,  203  Mo.  App.  81,  217  8. 
W.  328,  loc  dt  332;  Smdser  r.  Railroad. 
262  Mo.  25,  loc.  dt  42,  170  8.  W.  1124. 

There  is  no  reason  why  in  a  suit  under  a 
penal  statute  the  ordinary  rules  of  pleading 
should  not  apply  as  well  as  under  a  com- 
pensatory statute,  induding  the  rule  that 
every  fact  constituting  a  cause  of  action 
should  be  stated.  Section  1220,  R.  S.  1919; 
Pier  V.  Helnrichoffen,  52  Mo.  loc.  dt  336. 
That  means  not  only  facts  necessary  to  a 
recovery,  bnt  facts  affecting  the  amount  of 
recovery.  Evidence  of  spedal  damages  can- 
not be  admitted  to  enhance  a  verdict  unless 
pleaded.  For  like  reason,  where  the  Jury  is 
required  to  exeidse  discretion  in  fixing  the 
amount  of  a  penalty,  they  should  consider 
the  evidence  which  would  affect  the  result 
as  held  in  the  Grier  Case.  In  order  to  meet 
such  evidence,  the  defendant  has  a  right  to 
he  apprised  by  the  pleading  that  it  will  be 
offered.   Unless  the  petition  states  tacts  la 
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general  terms  from  which  the  aggravating 
clrcumstancea  that  would  increase  the  penal- 
ty may  necessarily  be  Inferred,  auch  drcunt- 
Btances  should  be  pleaded,  Jnst  as  special 
damages  must  be  pleaded  in  a  Suit  for  com- 
pensation. It  is  sn^sted  in  some  of  the 
cases  cited  above  that  an  allegation  that 
plalDtUT  was  the  wife  of  deceased  Is  a  suffi- 
cient averment  of  pecnniary  loss,  because  the 
law  requires  him  to  furolsh  her  support 
But  It  by  no  means  follows,  as  a  necessary 
inference,  because  the  law  requires  a  man 
to  support  his  wife,  that  he  does  support 
ber;  very  often  It  Is  quite  the  contrary,  and 
the  death  of  the  husband  may  be  to  the 
widow  a  large  pecuniary  gain. 

From  the  holding  in  the  Grier  Case  that 
snch  evidence  is  admissible  for  the  purpose 
of  giving  the  jury  facts  upon  which  to  flx 
the  amount  of  the  penalty  to  be  imposed, 
It  is  a  reasonable  craiclaslim  that  such  tacts 
should  be  pleaded. 

[10,  11]  lY.  Appellant  assigns  error  to  the 
^ving  of  Instruction  No.  1  on  behalf  of  the 
plaintiff  because  It  does  not  require  a  find- 
ing by  the  Jury  that  the  alleged  negligence 
of  the  defendant  was  the  proximate  cause 
of  the  injury.  The  first  part  of  the  Instruc- 
tion, after  requiring  a  finding  as  to  the 
facts  in  relation  to  the  collision  and  the 
death,  and  the  ordinance  limiting  >the  speed 
of  the  car,  proceeds: 

"It  you  farther  find  from  the  eridesec  that 

at  the  time  the  deceased  was  struclr  by  the  car 
It  was  being  run  at  a  speed  greater  than  IS 
rnOes  an  hour,  and  the  deceased  was  ezer< 
dsing  ordinary  care  for  bis  own  safety,  then 
the  defendant  would  be  liable  in  this  action, 
and  your  Terdict  should  be  for  tha  pUdntifF." 

No  other  negligence  is  required  to  be  found 
In  the  instruction,  and  nothing  appears  ex- 
cept the  above-quoted  passage,  as  to  the 
effect  of  such  negligence.  Negligence  is  not 
actionable  nnless.it  produces  an  Injury.  In 
iucii  caees  It  is  always  necessary  to  prove 
that  the  n^Ugence  complained  of  Is  the 
proximate  cause  of  tile  injnry  which  results. 
An  instruction  authorizing  recovery  In  such 
case  must  require  snch  a  finding.  King  v. 
Railroad,  143  Mo.  App.  279,  loc.  dt.  297,  127 
8.  W.  400;  Battles  v.  Sallways  Co.,  178  Mo. 
App.  loc  dt  614,  161  S.  W.  614 ;  Tranbarger 
V.  Railroad,  2C0  Mo.  loc.  dt  68,  156  S.  W. 
694.  Where  the  jury  Is  required  to  find 
facts  from  which  a  necessary  inference  fol- 
lows that  the  negligence  fonnd  was  the 
cause  of  the  Injury,  It  Is  soffident  State  ex 
rel.  V.  Ellison,  208  S.  W.  443  (Supreme  Court 
In  banc) ;  Butter  v.  Metrop<^ttan  Street 
Railway  Co.,  208  8.  W.  861  (Kansas  City 
Court;  of  Appeals). 

The  instruction  in  this  case,  however,  does 
not  require  a  finding  of  spedflc  and  definite 
facta  from  which  u  Inference  necessatUy 


follows  that  the  negligence,  if  found,  was 
the  cause  of  the  injury,  nor  was  there  any 
other  curative  Instruction  given  in  the  case. 
It  was  entirely  possible  for  the  Jury  to  find 
that  the  defendant  was  negligently  exceeding 
the  speed  Umlt,  that  Lackey  was  exerdslng 
due  care  for  his  own  safety,  and  yet  find 
that  the  negligence  of  the  defendant  was 
not  the  cause  of  the  death;  it  might  have 
been  purely  acddental. 

[12]  The  Instruction  Is  erroneous  also  for 
another  reason.  It  is  In  the  alternative, 
and  In  addition  to  the  part  quoted  above 
authorizes  a  verdict  for  plalntlfT,  not  only 
on  account  of  the  excessive  speed,  but  also 
under  the  humanitarian  rule.  It  was  error 
to  submit  the  latter  alternattve,  as  we  have 
seen  above. 

[13]  y.  The  vigilant  watch  ordinance  was 
admitted  in  evidence  over  the  objection  and 
exception  of  defendant  It  was  not  pleaded 
In  the  petition  as  a  ground  of  recovery,  and 
its  admission  was  error.  Wdsberg  y.  Boat- 
men's Bank,  2S0  Mo.  109,  217  S.  W.  85; 
Peterson  v.  United  Rys.  Co.,  270  Mo.  loc.  dt 
74,  192  8.  W.  OSS;  State  ex  reL  Oddle  v. 
Sherman,  42  Mo.  210;  Keane  v.  Klausman, 
21  Mo.  App.  485.  Under  some  drcumstances 
Its  admission  may  be  harmless,  though  not 
pleaded,  because  it  Is  dedaratory  of  the 
common  law,  but  since  the  case  is  to  be 
retried,  we  need  not  discuss  that  distinction. 

[14]  yi.  The  plaintiff  Introduced  an  ordi- 
nance which  provided  that  cars  should  stop 
on  the  near  side  of  the  street,  and  that  It 
should  be  the  duty  of  the  motorman,  or  other 
servant  running  the  car,  to  bring  the  car  to 
a  full  stop  at  the  comer  of  the  street  as 
provided,  whenever  (dgnaled  or  motioned  to 
by  any  person  standing  on  such  corner  desir- 
ing to  board  such  car.  This  was  objected 
to  by  the  appellant  and  error  assigned  to 
the  action  of  the  court  in  admitting  it  The 
ordinance  was  admissible,  though  not  plead- 
ed. The  defendant's  answer  pleaded  con- 
tributory negligence,  and  defendant  attempt- 
ed to  show  It  In  cross-examination  of  plain- 
tUTs  witnesses.  It  was  then  entirely  com- 
petent for  the  plaintiff  to  prove  any  fact 
which  would  rebut  evidence  indicating  such 
negligence.  It  was  proper  to  show  that  the 
motorman  was  in  duty  bound  to  stop  his 
car  on  the  other  side  of  the  street  The  ordi- 
nance was  admissible  for  that  reason. 

For  the  reasons  mentioned,  the  judgment 
is  reversed,  and  the  cause  remanded. 

RAILET  and  MOZLBT,  CC,  concur. 

FEB  CURIAM.  The  foregoing  opinion  by 
WHITE],  C  la  ftdopte4  as  the  opinion  oC  the 

court. 

Alt  the  Judges  concur ;  HIOBET^.  P.  J.,  In 
reversing,  but  thinks  'case  should  not  be 
remanded;  dlasenti  as  to  remanding. 
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WATSON  V.  HARDWICK  «t  ■!.  (No.  16765.) 

(Sapreme  Court  of  MiBsoarl,  In  Bane. 
May  21,  1921.) 

1.  D«ada  i8s>l29(4)— Beiaflelary  ef  trut  held 
to  have  only  life  estate  la  laod. 

A  deed  comreylog  land  to  one  in  tniBt  for 
the  benefit  of  another  dnring  bis  natural  life, 
npon  hill  death  to  become  vested  in  his  natural 
heirs,  cooveji  to  the  beneflciar;  of  the  trust 
only  a  Ufe  estate,  under  Ber.  St  1908,  8  2874. 

2.  Trusts  is=36l(3),  I47(l)--Trustee  held  not 
empowered  to  convert  trust  into  life  estate  In 
beneficiary;  beneficiary  could  not  transfer  In- 
terest. 

A  deed  of  land  to  one  in  trust  for  another 
for  hia  lifetime,  upou  the  death  of  the  beue- 
ficiary  to  become  vested  in  hia  natural  heira, 
Jield.  to  require  possession,  control,  and  man- 
agement fo  remain  in  the  trustee,  and  trustee 
could  not  remove  the  trust  from  her  shoulders 
by  converting  It  into  a  life  estate,  for  the  bene- 
ficiary, or  by  leasiuK  it  to  the  beneficiary  for 
life,  and  the  beneficiary  could  not  transfer  bis 
interest. 

3.  Jndgment  ^743(2)— Judgnent  keM  not  to 
•atop  trnstee  from  obtalnlno  posseasioa. 

Where  trnstee  holding  land  for  the  bmefit 
of  another  for  life  attempted  to  convey  to  the 
benefidary  a  life  estate,  which  she  did  not 
have  the  power  to  do,  and  suit  was  brought  by 
transferees  of  the  beneficiary,  and  the  trustee 
refused  to  take  any  part  in  tbe  suit,  stating 
that  she  wished  to  be  relieved  of  the  responsi- 
bilities of  the  trust,  she  was  not  estopped  from 
Inter  suing  for  possessicw,  by  a  judgment  which 
declared  that  she  bad  the  legal  title,  but  no 
right  to  interfere  with  the  tcanaferees  of  the 
beneficiary,  In  view  of  the  statute  of  uses  (Rev. 
St  1900,  {  2807);  tiie  possession  and  control 
of  the  property  being  Indispensable  to  the  ex- 
ecution of  the  trust 

4.  Trusts  «s>167— Cenrt  fcad  anttiority  to  re- 
move tnatee. 

In  an  action  by  a  trustee  to  obtain  posses- 
sion and  coDtroI  of  trust  red  estate,  court  bad 
power  at  the  instance  of  the  defendants  to  ai^k 
for  the  removal  of  the  plaintiff  as  trustee  and 
to  appoint  another  In  ber  place. 

fi.  Trusts  «s»i3l— Leial  title  not  aapportad  for 
purpose  of  traasmissloa  aloae  nndar  statate 
of  Bses. 

Xiegal  title  cannot,  as  against  the  statute 
of  uses,  be  supported  for  the  purpose  of  trans- 
mission lUone. 

6.  Trnste  «=35e— Donor  eaanot  ehang*  afTect 
of  deed. 

Grantor  in  a  deed  conveying  land  to  anoth- 
er in  trust  for  a  third  person  for  Ufe,  remain- 
der to  natural  beirs  of  beneficiary,  cannot  by  a 
anbaequent  act  diange  the  effect     bis  dead. 

7.  Trusts  «=»I47(I)— Held  that  banoHolaiy  for 
Ufa  Gould  assign  rents  and  profits. 

Beneficiary  of  a  trust  for  life,  remainder 
going  to  natural  heirs,  could  asai^  the  right 
to  annual  distribution  of  net  rents  and  profits 
conferred  upon  him  by  the  deed  creating  the 


trust,  altbongb  he  eoold  not  convey  any  inter* 
est  in  the  land,  under  Bev.  St  1909.  |  2807. 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty; Frank  P.  Divelbiss,  Jndge. 

Action  by  Gertie  Watson,  tnutee  for  Wil- 
liam A.  Whltelpy,  against  W.  H.  Har^wick 
and  otbera.  Judgment  for  plaintiff,  and  de- 
fendants api>eal.  Affirmed  In  port,  and  re- 
versed in  part,  and  remandedt  with  direc- 
tions. 

Preston  Forsee,  S.  P.  Forsee,  and  M.  H. 
Bogie,  all  of  Kansas  City,  for  appellants. 

8,  J.  &  G.  0.  Jones,  of  CarroUtcm,  for  re- 
^ndent. 

BROWN.  G.  Tbls  suit  Involves  the  title 
and  possession  of  about  200  acres  at  land  in 
Carroll  coimty.  The  petition  contains  two 
counts,  the  first  ejectment,  and  the  second  to 
try  title  under  the  provisions  of  section  2535, 
R.  S.  1909.  No  question  Is  raised  upon  the 
pleadings. 

The  common  source  of  title  Is  Abner  White- 
ley.  In  making  a  distribution  of  lands  by 
warranty  deed  dated  April  4.  1895,  he  con- 
veyed these  lands  to  Gertie  WatsMi.  It  re- 
cited the  consideration  as  "^e  natural  rela- 
tion existing  between  grandparrait  and  grand- 
children and  the  som  of  one  dollar,"  de- 
scribed the  grantee  as  "trustee  and  in  trust 
for  William  Whiteley  for  and  during  his 
natural  life,"  and  stated  tba  *^c«iditloni^  of 
the  trust  aa  ftdlowa: 

"Said  trustee  to  pay  the  taxes,  necessary  ex- 
penses and  repairs  in  and  about  said  *  *  * 
tract  of  land  and  premises,  and  then  the  net 
proceeds  arising  from  the  use  of  said  land  to 
be  paid  annually  by  said  trustee  to  said  Wil- 
liam Whiteley  for  his  own  use  and  benefit  and 
upon  his  death  the  said  *  •  *  described 
tract  ef  land  to  become  vested  in  fee  simple  in 
the  htirs  of  said  WiUlaBi  Whiteley." 

William  was  Gertie's  l^rother,  and  both 
were  grandchUdrai  of  the  grantor.  Their 
father,  Bennett  Whit^eyi  was  dead.  Abner 
died  in  1908  or  1909,  and  during  the  pendency 
In  this  court  of  a  suit  about  this  land  to 
which  we  shall  presently  have  occasion  to 
refer. 

October  16,  1895,  Gertie  signed  a  writing 
reciting  that  William  was  "desirous  of  man- 
aging and  controlling  the  land,  and  using 
and  renting  the  samc^"  and  c<mcluding  as 
follows: 

"Now,  therefore,  I.  the  undersigned,  as  such 
trustee,  hereby  authorize  and  empower  the 
said  William  Whiteley  to  take  charge  and  con- 
trol of  said  lands,  and  to  rent  manage  and 
control  the  same." 

In  1901  she  made  him  a  lease  for  life  of 
the  same  land. 

On  October  9,  1897,  William  qultdalmed 
the  land  to  Jcdin  W.  Penland,  and  on  March 
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27.  1906,  Fenland  qidtclfiinied  an  nndtvlded 
linlf  of  the  same  land  to  Prank  Atwood.  On 
Atiril  1, 1910,  Fenland  and  Atwood  qnltclaim- 
ed  tlie  same  land  to  M.  T.  Forsee,  tbe  wife 
of  Samuel  P.  Foroce,  and  on  a  date  not  fixed 
In  tbe  abstract  she  quitclaimed  It  to  the 
Convention  City  Investment  Company.  This 
erantee  Is  a  corporation  of  whld)  the  For- 
mes, husband  and  wife,  own  two-tblrds  of 
the  cairital  stock,  and  Samuel  P.  Forsee  Is 
Its  president.  On  November  U,  1907,  Wil- 
liam A.  Whltdey  conveyed  an  undivided  one* 
balf  of  tbe  same  land  by  warranty  deed  to 
said  corporation,  and  on  February  2i,  1909, 
by  deed  In  like  form,  conv^ed  all  bis  Inter* 
cat  to  that  company. 

In  1006  Poiland  and  Atwood  Instituted 
ault  against  WUUam  Whlteley,  Dollle  A. 
Whlteley,  Oertle  Watson,  and  RaliAi  Mulr 
to  quiet  the  title  to  these  lands  under  the 
statute  then  In  force.  Hra.  Wntson  refused 
to  employ  attorneys,  or  otherwise  to  have 
anything  to  do  with  the  defense  of  this  suit, 
saying,  in  substance,  that  she  bad  had  trou- 
ble enough  with  the  transaction;  that  ahe 
bad  removed  her  iraidence  to  Kansaa  Olty, 
and  (miy  desired  to  be  disdiaried  and  re- 
lieved from  the  trust.  She  so  Informed  lir. 
8.  P.  Forsee,  who  afterwards,  by  arrange- 
ment, as  he  says,  with  Abner  Whlteley,  then 
living,  defended  for  her,  as  well  as  for  Wil- 
liam Whlteley  and  the  other  defendants. 

The  cause  was  tried,  and  on  January  13, 
1007,  resulted  In  the  following  Judgment: 

"The  coDrt  Snds  that  under  the  conveyaiiceB 
read  in  evidence  the  plaintiffs  have  acquired 
the  life  estate  of  William  A.  Whitelej  In  and 
to  tbe  lauds  in  controversy. 

*mwt  plointiSa  are  entitled  to  the  rents  and 
profits  of  said  land  dorlug  tlie  life  of  said 
Wflliani  Whlteley,  less  taxes,  repairs,  and  nec- 
essary expenses;  that  the  agreements,  aasign- 
ments,  and  conveyances  purporting  to  convey 
the  interest  of  the  trnstee  to  William  White- 
ley  were  and  are  not  effective  to  extinguish 
the  trust  in  Gertie  Watson  created  by  the 
deed  of  Abner  Whlteley,  nor  to  merge  tbe  ti- 
tle Id  William  Whlteley;  and  the  court  finds, 
ascertains,  determines,  adjudges,  and  decrees 
the  title  to  said  land  as  follows:  The  legal  ti- 
tle to  said  land  Is  vested  In  Oertle  Watson  as 
trustee;  that  £he  titie  In  remainder  is  vested 
in  the  heirs  of  William  Whiteley,  and  that  the 
right  to  possestioD.  rents,  and  profits,  leas  nec- 
essary expenses,  repairs,  and  taxes,  is  vested 
In  plaintiffs,  John  W.  Penlnnd  and  Frank  E. 
Atwood,  eqaal  owners  thereof;  that  neither 
Balph  Moir  nor  Dollie  A.  Whiteley  have  any 
right,  title,  Interest,  or  estate  whatsoever  in 
or  to  the  lands  aforesaid,  nor  to  the  possession, 
rents,  issues,  and  profits  thereof;  that,  in  ac- 
cordance with  the  finding  of  the  court  afore- 
said, title  is  hereby  ascertained,  determined,  ad- 
judged, defined,  and  decreed. 

"It  is  further  ordered  that  the  deed  dated 
November  12.  1903.  and  recorded  in  Book  168. 
page  191,  ofllce  of  the  recorder  of  deeds  with- 
in and  for  Carroll  county.  Mo.,  from  William 
Whiteley  to  Ralph  Muir,  be,  and  tbe  aome  ia 
hereby,  set  aald^  annalled,  and  (or  naught  held. 
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'  It  is  farther  ordered  that  a  certain  lease,  dat- 

'  ed  November  26,  1904,  executed  by  Gertie  Wat- 
I  son,  trustee,  filed  for  record  December  12. 

1904,  and  recorded  in  Book  171,  at  page  573, 
;  office  of  tbe  recorder  of  de^ds  aforesaid,  to- 
'  getber  with  tbe  assignmeuta  thereof  by  William 
;  Whiteley  to  Dollie  A.  Whiteley,  be,  and  the 

same  is  hereby,  annidled, .  set  aside,  and  tor 
I  naught  held. 

I    "It  is  farther  ordered,  adjudged,  and  decreed 
.  that  defendants,  and  each  of  them,  be  forever 
I  estopped,  debarred,  and  precluded  from  setting 
'  up  or  asserting  any  title  in  and  to  the  afore- 
said real  estate  inconsiatent  with  the  finding 
and  judgment  of  this  court  as  aforesaid.   It  is 
further  ordered  and  adjudged  that  plaintiffs 
have  and  recover  of  defendants  herein  their 
coats  in  this  behalf  taxed  at  the  sum  of 
9 — ■ — ,  and  that  they  have  thereof  execution." 


An  sKKOl  was  taken  by  defoidants  In  that 
case  to  this  court,  where,  at  the  April  term 
1910.  Mrs.  Forsee  having  previously  acquired 
all  the  title  adjudged  to  Fenland.  It  was  af- 
firmed upon  the  following  stipulation: 

"John  W.  Fenland  et  al.,  Plaintiffs,  v.  William 
A.  Whiteley  et  aL,  Defendants.  No.  14128. 
It  is  hereby  stipulated  that  the  judgment  of 
-the  circuit  court  of  Carrt^  ooun^.  Mo.,  hi 
the  above-strled  cause  may  be  In  all  things  af- 
firmed. Loder,  Morris  &  Atwood.  Attorneys 
for  Plointiflb.  8.  P.  Forsee,  Attorney  for  De- 
fendants." 

Although  the  appellants  In  tbdr  abstract 
expressly  admit  the  snffldency  of  the  plead- 
ings to  present  the  issues,  reference  to  them 
may  be  of  assistance  In  arriving  at  a  clearer 
understanding  of  this  judgment 

The  petttton  counts:  (1)  In  ejectment  up- 
on the  right  of  the  plaintiff  to  possession  un- 
der the  deed  fnna  Abner  Whltel^;  and  (2) 
for  a  dedaratlon  of  and  reetoratlcm  of  ber 
rights  and  duties  as  trustee  raider  the  same 
deed. 

The  answer  of  S.  P.  Forsee,  Hardwick,  and 
the  Convoitlon  City  ^vestment  Company 
pleada:  (1)  A  general  denial;  (2)  the  jndg- 
m&at  In  the  Penland  case  In  bar  or  eatwiftl 
as  the  case  may  be;  &)  title  and  poaooMloo 
of  tiie  Investment  company,  tbrouiAi  Penland 
and  Atwood,  of  the  life  Interest  of  William 
Whitdi^;  (4)  violation  of  duty  by  the  trus- 
tee, her  nonreridenee  and  unfitness  for  the 
office  of  trustee,  with  a  prayer  tor  her  remov- 
al and  the  app^ntment  of  another  as  trustee 
to  hold  the  legal  title  In  her  stead. 

Hughes  and  Whltsett  answered,  claiming 
an  Interest  under  a  contract  or  "stipulatl(m" 
dated  January  16,  1912,  between  oil  the  de- 
fendants in  this  salt  except  Hardwltft,  set- 
tling and  defining  thdr  several  Interests  In 
the  clahns  by  them  respectively  under  Wil- 
liam Whlteley.  Mra.  Watson  was  not  a  party 
to  It  Mrs.  Foraee  answraed,  disclaiming 
any  and  all  Interest  In  the  controversy. 

S.  P.  Forsee  and  the  GonvraUon  City  In- 
vestmMit  Company  xeplled  to  the  claim  of 
Hughes  and  Whltsett  by  general  denial  and 
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plea  of  failure  to  perform  the  contract  men- 
tioned in  their  answer. 

The  circuit  court,  upon  the  eTldenee,  ren- 
dered Its  Judgment,  from  which  this  appeal 
is  taken  by  the  defendants  except  Hnf^es 
and  Whltsett  The  judgment  la  as  fbHows: 

"Now  on  this  23d  day  of  April,  1914,  it 
being  the  ntaith  day  of  the  April  term,  1914, 
of  the  drcail  court  of  Carroll  county,  Ho.,  tfaia 
eaase  coming  on  for  final  determination,  a 
jury  bdng  waived,  and  the  iasuea  beinc  sub- 
mitted to  the  court,  the  court  having  heard  the 
evidence  and  being  fully  advised  in  the  prem- 
ises, doth  find  with  reference  to  the  first  count 
of  plaintiff's  petition  herein  that  the  defendants 
are  guilty  of  the  trespass  and  ejectment  in 
plaintiff's  petition  alleged,  and  that  plaintiff 
hath  sustained  damages  by  reason  of  the  eject- 
ment in  the  snm  of  $1,  and  that  the  monthly 
value  of  the  lands  In  the  petlticn  deecrtbed  la 
the  sum  of  $15. 

"It  Is  therefore  considered  by  the  court  that 
the  plaintiff  recover  of  the  defendants  the  pos- 
session of  the  lands  In  the  petition  described, 
situated  and  being  In  Carroll  county,  Mo.,  as 
follows,  to  wit:  [Here  follows  description] — 
fl  for  her  damages,  and  also  for  the  sum  of 
916,  tbe  monthly  value  of  said  premises  untfl 
the  plaintiff  be  restmd  to  the  poHendtm  of 
the  said  lands  and  tenements. 

"And  the  court  doth  further  fmler  that  an 
execution  issue  to  restore  to  the  aald  plaintiff 
the  possession  of  the  said  tenementa  aforesaid 
and  for  the  damages  and  monthly  valne  afore- 
said. 

"On  the  second  count  of  plaintiff's  petition 
the  court  doth  ascertain,  adjudge,  and  define  the 
title,  estate,  and  interest  of  the  parties,  sever- 
ally, tn  and  to  the  following  described  real  es- 
tate, situated  and  being  in  Gam^  county,  Mo,, 
[being  the  premises  described  In  plaintiUTs  first 
amended  petition  herein],  as  foIlowB,  to  .wit: 
That  Oertle  Watson,  trustee  for  William  A. 
Whiteley,  plaintiff  herein,  has  and  holds  the 
legal  title  to  said  premises  in  trust  for  and 
during  the  natural  lifetime  of  William  A. 
Whiteley,  with  full  power  and  authority  to  con- 
trol, lease,  and  rent  tbe  same  and  to  collect  and 
receive  the  rents,  issues,  and  profits  there- 
from, and  to  pay  out  of  said  rents,  issues,  and 
profita  the  taxes  which  may  be  levied  and  as- 
sessed against  said  land,  also  necessary  ex- 
penses and  repairs  on  said  premises,  and  then 
pay  the  net  proceeds  arising  from  the  leasing 
and  renting  of  said  land  annually  to  tbe  said 
William  A.  Whiteley,  his  grantees  and  assigns, 
for  and  during  the  natural  lifetime  of  the  said 
Wmiam  A.  Whiteley. 

"That  U.  T.  Forsee,  S.  P.  Forsee,  and  the 
Convention  City  Investment  Company  are  the 
owners  of  an  undivided  one-half  interest  In  the 
life  esUte  of  the  said  William  A.  Whiteley, 
and  during  the  lifetime  of  the  said  WIBiam  A. 
Whiteley  are  entitled  to  receive  from  aald  trus- 
tee, or  her  successor,  one-half  of  the  net  rents 
and  profita  of  said  land,  less  taxes,  necessary 
expenses,  and  the  keeping  of  said  premises  in 
repair. 

"That  Roland  Hughes  and  George  P.  Whit- 
sett  are  jointly  the  owners  of  an  undivided  one- 
fonrth  interest  of  the  life  estate  of  the  said 
William  A.  Whiteley,  subject  to  the  payment 
te  ttia  Convention  City  Investment  Company  <rf 


the  sum  of  $1,360,  and  are  entitled  to  reedve 
jointly  from  said  trustee  or  her  successor  dur- 
ing tbe  natural  lifetime  of  tbe  said  William 
A.  Whiteley  one-fourth  of  the  rents,  issues, 
and  profits  of  said  rea^  estate,  less  the  taxes, 
necessary  expensea  and  keeping  said  luremises 
in  repair. 

■n^hat  WflUam  A.  Whiteley,  aobjeet  to  the 
paymuit  of  the  Convention  City  Investment 
Company  the  sum  of  $1,350^  Is  entitled  to  have 
and  receive  from  said  tmatee,  or  her  successor, 
for  and  during  his  natural  lifetime,  one-fonrth 
of  the  rents  and  profits  of  said  land,  after  the 
paying  of  taxes,  necessary  expenses,  and  keep- 
ing said  premises  in  repair. 

"The  court  finds  that  on  account  of  the  fact 
that  said  Gertie  Watson  is  a  married  woman 
and  reaidea  in  Kansas  (Mty,  Ho.,  and  her  place 
of  residence  being  so  far  removed  from  aeid 
land  that  sbc  is  not  a  suitable  person  to  act 
as  trustee  and  discharge  the  duties  of  said 
trust,  wherefore  it  is  ordered  and  adjudged 
that  said  Gertie  Watson  be  removed  as  trus- 
tee, and  that  George  E.  Magce,  a  citizen  and 
resident  of  Carroll  county.  Mo.,  whom  tbe 
court  finds  to  be  a  suitable  person,  tte.  and 
he  is  hereby,  appointed  trustee,  and  is  invested 
with  the  legal  title  to  said  la^d.  and  he  and 
bis  sQceeasor  or  successors  shall  have  and 
hold  the  legal  tlfle  thereto,  and  he  or  they  are 
hereby  given  full  power  and  authority  to  con- 
trol aaid  land,  lease  and  rent  the  same,  collect 
and  receive  the  renta,  issnes,  and  profita  there- 
from, and  out  of  said  rents,  issnes,  and  prof- 
its shall  pay:  First,  all  taxes  wbich  have 
or  which  may  hereafter  be  legally  levied  and 
assessed  against  said  land;  second,  shall  pay 
all  necessary  expenses  incident  to  said  land  and 
to  the  keeping  of  aald  premises  in  reasoniUile 
repair;  and,  third,  shall  pay  tbe  remainder 
of  said  renta  and  profits  to  tiie  aald  IC.  T. 
Forsee,  Samuel  F.  Forsee,  the  Convention  City 
Investment  Company.  Roland  Bu^es,  George 
P.  Whitsett,  and  William  A.  Whiteley,  as  their 
interesta  have  been  ascertained  and  dedared 
by  this  judgment 

"The  court  further  finds  that  said  IL  T. 
Forsee,  Samuel  Forsee,  and  the  Convention 
City  Investment  Company  did  for  the  years 
1911,  1912.  and  ISOS  have  charge  of  said  Und 
and  did  lease  and  rent  the  aame,  and  have  col- 
lected and  recdved  the  renta  and  iwoflta,  and 
have  failed  and  neglected  to  pay  the  taxes 
wbich  have  accrued  for  said  yeara,  whlcb  taxes 
are  now  delinquent  and  unpaid. 

"The  court  further  finds  that  for  said  years 
1911,  1912,  and  1913  that  said  Gertie  Watson 
was  entitled  to  have,  collect,  and  receive  the 
rents  and  profits,  and  that  it  was  her  duty 
to  pay  the  taxes  which  tor  aaid  yeara  were 
levied  and  assasaed  against  aald  luid,  indud- 
ing  the  Bpedal  tax  relating  to  drahuge  dis- 
trict No.  8  of  Carroll  county,  Ho.,  bat  that 
by  reaaon  of  the  said  M.  T.  Forsee,  Samnd  P. 
Forsee,  and  the  Convention  City  Investment 
Company  taking  charge  of  said  land  and  collect- 
ing said  rents,  she  was  prevented  from  doing  so. 

"Wherefore  it  Is  ordered,  adjudged,  and  de- 
creed that  plaintiff  herein  have  and  recover 
of  the  said  M.  T:  Forsee,  Samuel  P.  Forsee, 
and  the  Convention  City  Investment  Company 
tbe  sum  of  $1S0  which  sum  shall  be  paid  to  the 
said  George  H.  Magee,  hnelnbefore  appointed 
trustee  In  the  place  and  stead  of  aaid  Gertie 
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WatBon,  and  out  of  sold  snm  the  said  QeorgB  B. 
Magfte,  flhall  par  all  state,  count;,  and  town- 
ship taxes  which  are  deliiiqaeat  against  said 
land,  and  shall  also  pay  that  portion  of  the 
special  tax  of  drainage  district  No,  3  which  is 
properly  levied  against  the  life  estate  of  said 
WlUiam  A.  Whiteley  as  ascertaiDcd  and  de- 
fined by  titt  jodUrment  and  decree,  the  amount 
of  which  '^eial  tax  the  court  finds  that  said 
life  estate  is  liable  to  pay  is  $■-■ — ^. 

"It  is  further  ordered  and  decreed  that  for 
the  current  year  1914  that  said  George  H. 
Magee  as  such  trustee  Is  entitled  to  and  shall 
collect  and  receive  the  rents  and  profits  and 
shall  appropriate  and  pay  the  same  ont  as 
herein  provided.. 

"It  is  further  ordered  and  adjudged  tiiat  said 
George  H.  Megee,  as  audi  trustee,  shall  have 
and  it  herehy  given  full  power  and  antibority 
to  execute  all  necessary  leases  for  said  prem- 
ises, including  the  year  1914. 

"It  is  further  ordered  that  said  George  Magee 
enter  into  a  bond  in  Uie  sum  of  $500,  payable 
to  the  said  M.  T.  Forsee,  Samuel  P.  Forsee, 
the  Convention  City  Investment  Company. 
Boland  Hughes,  George  P.  Whiteett,  and  Wil- 
liam Whiteley,  conditioned  that  be,  the  said 
George  H.  Magea,  will  f&ithfnUy  disdiarge  Us 
dutiea  as  sudi  trustee  and  account  for  all 
moneys  which  may  come  into  bis  hands  as 
such  trustee  and  as  provided  in  this  decree. 

"It  Is  further  ordered  and  adjudged  that  writ 
of  restitution  issue  In  favor  of  the  said  George 
H.  Magee  for  said  lands. 

"It  is  further  ordered  and  adjudged  that  the 
costs  of  this  anit  be  taxed  against  the  de- 
fendants." 

[1]  1.  Tbe  ultimate  question  In  this  case 
la  whether  or  not  the  deed  from  Abner 
Whiteley  to  Gertie  Wataon,  as  trustee,  which 
we  have  set  out  substantially  in  the  foreg<^ng 
statement,  gave  William  Wbitel^,  as  against 
her,  a  vradlble  Interest,  Including  the  right 
of  possessicm,  In  the  land  described.  In  say- 
ing this  we  are  not  forgetful  of  the  positittm 
taken  by  appellants  that  this  yery  question 
has  been  already  adjudicated  by  this  court 
between  these  same  parties  in  Penland  and 
others  against  Whiteley  and  Watson,  by  the 
Judgment  we  have  also  set  out  in  the  state- 
ment If  this  be  true,  It  only.means  that  the 
effect  of  the  deed  in  that  respect  has  beea 
established  by  the  estoppel  of  the  Penland 
judgment 

The  deed  conveys  tbe  land  to  Mrs.  Watson, 
the  grantor's  granddan^ter.  In  trust  for  the 
benefit  of  her  brother  William  during  his 
natural  Ifite,  and  upon  his  death  to  become 
Tested  In  his  natural  heirs.  It  Is  unneces- 
sary that  we  Sbonld  speculate  about  tbe 
meaning  of  these  words  "natural  h^rs"  as 
used  In  this  particular  Instrument  Tbe 
statute  by  which  we  long  ago  abolished  the 
ancient  rule  laid  down  in  Sheila's  case  (B. 
8.  1909,  {  2874)  is  as  follows: 

"Where  a  remainder  shall  be  limited  to  the 
heirs,  or  heirs  of  the  body,  of  a  person  to 
whom  a  life  estate  in  the  same  premises  shall 
be  given,  the  persons  who,  on  the  termination 
(dl  the  lite  estate,  shall  be  the  heir  or  heirs  of 
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the  body  of  such  tenant  for  life  shall  be  en- 
titled  to  take  as  purchasers  In  fee  simple,  by 
virtue  of  the  remainder  so  limited  in  them." 

That  this  statute  not  only  applies  to  es- 
tates tail  as  they  existed  ^t  common  law, 
but  also  to  estates  in  fee  simple  created  by 
the  general  words  of  Inheritance  used  In  this 
deed,  is  apparent  from  its  words  and  was  ex- 
pressly recognized  by  this  court  in  Tesson  v, 
Newman,  62  Mo.  198,  In  which  that  construc- 
tion was  directly  Involved.  It  la  therefore 
admitted  by  all  the  parties  to  this  suit  that 
the  equitable  estate  vested  in  William  White- 
ley  by  this  deed  Is  only  a  life  estate,  and 
that  those  designated  In  the  deed  as  his 
"heirs"  will  at  his  death  take  as  purchasers 
from  the  grantor  under  the  deed.  For  this 
reason  it  becomes  necessary  to  determine  the 
nature,  purpose,  and  extent  of  the  legal  title 
vested  In  the  trustee  by  the  terms  of  tbe  deed 
as  a  measure  of  the  equity  of  the  life  tenant, 
bearing  In  mind  the  question  whether  that 
equity  entitles  Mm  to  the  possession  of  the 
land.  This  we  must  gather  fr<»n  the  Intm- 
tlon  of  the  grantor  expressed  the  twms 
of  his  deed. 

12]  2.  That  Abner  WhUeley,  out  of  his  own 
absolute  property  had  the  right  to  provide 
for  his  descendants  in  any  lawful  way  and 
according  to  the  dictates  of  his  own  Judg- 
ment as  to  their  capacity,  needs,  and  de- 
serts, is  not  questioned.  In  doing  this  he 
might  invest  them  with  audi  estates  In  the 
property  devoted  to  that  purpose  as  be  might 
think  best.  Of  these  he  might  give  them  the 
untrammeled  managem«it  and  control,  or  &p- 
point  trustees  for  that  purpose,  and  In  taking 
the  latter  course  in  this  case  it  is  evident 
that  he  desired  not  only  to  preserve  the  land 
Intact  for  transmission  to  the  remaindermen 
Indicated  in  the  deed,  but  to  provide  safe- 
guards to  secure  the  immediate  object  of  his 
bounty  against  his  own  improvidence^  For 
this  purpose  he  thou^t  best  instead  of  con- 
v^ing  the  life  estate  directly  to  William,  to 
couT^  It  to  a  trustee  who  should  manage 
and  cmtrol  It,  and  each  year,  after  paying 
tbe  exj^enae  of  keeping  it  in  productive  condl- 
ticHi,  pay  the  net  income  of  that  year  to  the 
beneficiary.  It  may  be  Qiat  be  believed  ttiat 
at  first  this  income  might  be  small,  but  that 
the  land  would  ultimately  Increase  in  value 
and  producdvencBB  so  aa  to  afford  am^  pro- 
vision for  his  grandson  In  his  (rid  age  and 
become  a  valuable  inheritance  to  his  bsin. 
Were  it  our  duty  to  question  his  Judgmmt 
there  Is  much  in  this  record  which  indicates 
that  it  was'sound,  but  the  land  was  bis,  and 
it  is  for  us  to  give  effect  to  the  dispoBltion 
be  made  by  this  deed  ao  far  aa  we  lawfully 
may. 

We  are  satisfied  that  it  gave  William 
Whiteley  no  possessory  Interest  in  tbe  land. 
On  the  contmry,  the  execution  ot  the  trust 
which  It  created  necessarily  required  tiiat  Its 
poBsefiBloUt  control,  and  management  abould 
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remain  In  the  trustee  for  the  purpose  of  keep- 
ing it  in  repatr.  paring  taxes  and  other  necea- 
sary  expenses,  and  realizing  an  annual  In- 
come for  the  beneQcIary,  and  for  those  pur- 
poses all  necessary  discretion  was  lodged  In 
her  alone.  While  she  might,  perhaps,  lease 
the  same  land  to  him,  his  possession  would 
be  her  possession  under  the  deed,  and  she 
alone  responsible  for  the  application  of  the 
proceeds.  The  deed  gave  hor  no  power  to 
shake  the  trust  from  her  shoulders  by  con- 
verting It  Into  a  life  estate  la  the  beneQcIary. 
Els  occupation  could  only  be  under  her  title 
and  subject  to  the  execution  ot  the  trust,  one 
.of  the  evident  objects  of  which  was  the  with- 
holding from  him  of  any  vendible  interest  In 
the  land  itself. 

O^e  Carroll  drcuft  court  In  Penland  and 
Atwood  against  William  Whiteley  and  Mrs. 
Watson  took  a  different  view  of  the  legal 
effect  of  this  deed,  and  defendants  pleaded 
that  Judgment  as  an  estoppel  In  this  case. 
They  make  no  argoment  as  to  its  propriety, 
but  rely  upon  It  as  a  conclusive  adjudication 
between  themselves  and  this  plaintiff  of  the 
meaning  and  ^ect  of  the  deed,  and  we  will 
therefore  refer  to  the  exact  question  then 
adjudicated,  as  well  as  Its  effect  upon  the 
rights  of  these  parties. 

[3]  3.  These  defendants  claim  a  possessory 
estate  of  freehold  through  the  plaintiffs  in 
that  case.  This  plaintiff  claims  the  seme  es- 
tate as  trustee  under  the  deed  from  Abner 
Whiteley,  the  common  source  of  title.  In 
the  former  suit  the  plaintiffs  claimed,  as  is 
shown  by  the  Judgment  we  have  copied  In 
onr  statement,  by  two  titles ;  (1)  Through  a 
lease  or  transfer  of  the  legal  life  estate  by 
this  plaintlfl  to  Whiteley,  and  a  conveyance 
from  him  to  Penrand  of  the  same  estate; 
and  (2)  by  conveyance  from  Wllilam  White- 
1^  of  his  own  Interest  acquired  under  the 
deed  from  Abner  Whitney  to  this  plaintiff. 

The  trial  court  held  that  Penlaud  acquired 
nothing  from  this  plaintiff,  and  "that  the 
agreements,  assignments,  ahd  conveyances 
purporting  to  convey  the  interest  of  the 
trustee  to  William  Whiteley  were  and  are 
not  ^ectlve  to  extinguish  the  trust  in  Gertie 
Watson  created  by  the  deed  of  Abner  White- 
ley,  nor  to  merge  the  title  In  William  White- 
ley,"  and  that  the  legal  title  was  then  still 
vested  in  Gertie  Watson  as  trustee  with  re- 
mainder to  the  heirs  of  William  Whiteley, 
and  expressly  "annulled,  set  aside,  and  for 
naught  held"  the  instnunent  or  lease  from 
the  trustee  to  William  through  which  those 
plaintiffs  were  claiming.  It  atoo  hdd  "that 
the  right  to  possession,  rents,  and  profits, 
less  necessary  expenses,  repairs,  and  taxes, 
is  vested  In  plaintiffs,  John  W.  Penland  and 
Frank  E.  Atwood,  equal  owners  thereof." 
In  (Hher  words,  it  expressly  adjudged  that  the 
legal  title  to  the  land  was  then  vested  In 
this  plaintiff  aa  trustee,  that  mcfa  leases,  as- 
idguments^  and  otmveyances  u  she  bad  at* 


tempted  to  make  were  ntterly  null  and  v<^d, 
and  that  by  the  deed  from  Abner  to  Gertie 
the  freehold  had  l>een  vested  In  William  with 
all  the  powers  and  duties  which  that  deed 
purported  to  give  the  trustee,  who  is  now 
here  as  lOatntlff  attempting  to  assert  those 
same  powers.  The  Judgment,  reduced  to  its 
lowest  terms,  appoints  Penland  end  Atwood 
trustees  under  the  deed  of  Abner  ajid  en- 
joins the  plaintiff  from  d(ring  anything  In  ex- 
ecuti<m  of  her  powers  under  tlie  deed. 

The  record  does  not  show  that  Qertle  Wat- 
son was  B^ed  with  process  In  the  Penland 
case  or  that  she  appeared  otherwise  than  by 
the  Joint  answer  filed  by  Mr.  Forsea  as  at- 
tcffney  for  both  defoidants.  He  testUies 
tliat  be  was  not  her  atton^y,  and  never  had 
any  dealing  wbatevor  with  her  In  the  ma^ 
ter,  and  tliat  she  refused  to  have  anything  to 
do  with  the  case.  He  signed  for  ber  the  stip- 
ulation toe  affirmance  by  this  court  after 
Ms  wife  had  acquired  the  Interest  of  Penland 
and  Atwood.  That  Judgment,  In  Its  appUca- 
dou  to  the  trustee  la,  like  a  Urd  without 
wings,  anomalooa.  It  determines  that  tmder 
the  terms  of  her  trust  she  had  no  power  to 
transfer  the  possession  and  use  of  the  land 
to  her  beneficiary,  and  sets  aside  and  cancels 
all  instruments  by  which  she  had  attempted 
to  do  so.  It  also  determines  that  the  right  to 
posaescdon  and  use  passed  to  Penland  by  his 
deed  from  the  beneficiary.  It  squeezed  from 
the  trust  all  Its  active  features,  whidi  de- 
pended upon  the  right  of  the  trustee  to  the 
possession  of  the  preyilses,  so  that  the  use 
was  executed  by  the  act  of  Its  creation  under 
the  provisions  of  section  4589  of  the  Revised 
Statutes  of  1S99  now  section  2S67  of  the  re- 
vision of  1900.  Carter  v.  Long,  181  Mo.  701, 
710,  81  S.  W.  162;  Ottomeyer  v.  Pritchett, 
178  Mo.  loc.  dt.  166,  77  S.  W.  62. 

On  the  other  hand,  the  court  expressly  kills 
this  finding  by  holding  that  she  Is  still  seized 
of  the  legal  title  to  the  freehold  as  trustee. 
This  is  the  foundation  on  which  the  present 
suit  stands.  As  we  said  of  the  petition  In 
O'Brien  v.  Transit  Co.,  212  Mo.  loc.  cit.  66, 
110  S.  W.  705,  15  Ann.  Gas.  86,  the  Penland 
Judgment  is,  on  Its  face,  a  felo  de  se.  The 
legal  title  could  not,  under  the  statute,  exist 
without  tlie  support  of  the  use,  whtdk  It 
followed  into  whosoever  hands  it  might  falL 
This  follows  from  the  fact  that  the  statute 
of  uses  applies  expressly  to  estates  for  life 
as  well  as  in  fee.  Ttis  is  the  theory  on 
which  the  Penland  suit  was  instituted.  The 
petitl<w  states  that  the  plaintiffs  were  the 
owners  of  the  land.  The  court  adjudged 
that  the  defendant  trustee  was  the  owner  in 
trust  of  the  life  estate,  and  tAe  has  Instttat- 
ed  this  suit  to  secure  the  adjudication  of  the 
court  as  to  her  title,  rlgbts,  and  duties  with 
respect  to  the  subject  of  her  trust.  She 
charges  that  the  possession  and  control  at  the 
property  indlspoisable  to  its  execution  is 
withheld  from  hat  hy  the  defudanta  or  sone 
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of  them ;  that  It  is  belns  wasted  and  neglect- 
ed; tliat  taxes  have  remained  unpaid  for 
some  of  wbicb  suit  Is  already  pending;  and 
tbat  the  defendants  have  collected  tbe  rents 
and  profits  and  appropriated  them  to  their 
own  use.  That  these  things  endanger  tbe 
rights  of  remaindermen  yet  undetermined 
and  perhaps  nonexistent  la  evident,  and  that 
lier  trust  as  defined  In  the  deed  whldi  created 
it  has  some  reference  to  their  protection  la 
equally  evident  She  does  not,  with  respect 
to  the  title  reserved  to  her  in  the  Foiland- 
Atwood  Judgment,  stand  In  the  relatlm  of  a 
b»ieflciary,  but  of  a  fiduciary. 

[4]  The  court  has  held  at  the  Instance  of 
these  defendants,  wfio  asked  her  removal,  she 
ous^t  not  to  be  continued  as  trustee,  and  has 
also  at  defendants'  Instance  appointed  anoth- 
er In  her  place.  She  has  not  appealed  from 
this  ord&tt  which  Is  clearly  authorized  by  the 
statute^  and  the  defendants  are  estopped,  by 
tbe  pray«  of  their  answer  to  that  effect,  to 
DOW  question  that  authority.  The  court  has 
apiK^ted  Geoi^  H.  Magoe  tmstee  In  her 
places  with  fall  power  and  authority  to  exe- 
cute tbe  tmat  according  to  the  tenna  of  tbe 
deed.  This  has  the  effect,  und«r  the  dream' 
■tances  stated*  to  Bubstltute  blm  to  the  rights 
of  re8p<mdent  In  this  appeaL 

[I]  4.  We  have  already  said  In  tbe  preced- 
ing paragraphs:  (1)  That  ttm  deed  from  Ab- 
nw  WhlM^  to  Oortie  Watson  vested  In  her 
ttie  legal  title  for  the  life  of  William  with  re- 
mainder In  fee  to  Us  htira;  that  her  title 
was  in  trust  for  the  benefit  of  WlUlam  during 
bis  lifSp  and  to  preserve  tbe  pn^erty  Intact 
frar  transmission  to  those  vho  ahould  be  as- 
certained by  his  death  to  be  bis  heirs;  (3) 
Qiat  this  necessarily  Involved  tbe  active  duty 
on  her  part  of  leasing  tbe  land,  collecting  the 
rent^  expotdlng  so  mucb  as  necessary  In  re- 
pairs, and  Oie  iMiyment  of  taxes  and  ottier 
charges  upon  the  title ;  (4>  that  these  fiduci- 
ary functions  necessarily  Included  the  actual 
possession  and  control  of  the  land;  and  (5) 
tbet  this  right  of  possession  was  and  Is,  with 
Its  incidents  enumerated  in  the  deed,  necessa- 
ry to  sustain  the  legal  title  of  the  trustee, 
wtalc3i  would  otherwise  become  vested  In  tbe 
bmefldary  by  the  operation  of  the  statute  of 
uses. 

In  addition  to  what  we  have  already  said 
on  the  last  of  these  points,  we  wHl  add  tbat 
the  legal  title  cannot,  as  against  the  statute 
of  uses,  be  supported  for  the  purpose  of 
transmission  alone,  because  tbat  Is  the  very 
office  of  the  statute.  In  this  case  the  active 
duty  of  preserving  the  property  from  dilapi- 
dation by  repairs  and  from  sacrifice  by  sale 
for  dellngnent  taxes  was  Implied  by  the  Judg- 
ment . 

[6]  B.  Turning  now  from  the  laterpretation 
of  the  terms  of  the  Penland  Judgment,  we 
will  notice  its  effect  in  view  of  all  the  drcum- 
Btances  disclosed  in  the  record. 

TbB  plaintiff  insists  tiuit  she  was  not 
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served  with  process  In  that  case  and  did  not 
appear.  No  service  Is  shown.  Her  appear- 
ance depends  uptm  the  authority  of  Mr.  For- 
see  to  act  as  her  attorney.  He  testifies  that 
she  did  not  employ  him  nor  did  he  have  any 
dealing  with  her.  Whatever  he  did  was  by 
direction  of  Abner,  the  donor  of  the  trust, 
who  could  not  in  this  manner,  change  the 
effect  of  his  deed.  Ottomeyer  v.  Prltchett, 
supra.  The  defendants  say  that  this  want  of 
original  authority  makes  no  difference;  that 
she  cannot  avail  herself  of  It  in  this  collater- 
al proceeding.  It  Is  from  this  stondptrtnt 
that  we  will  approach  the  question. 

The  P^land-Atwood  cause  resulted  In  the 
judgment  in  evidence,  and  was  appealed  to 
this  court  by  Mr.  Forsee,  whose  wife  then  ac- 
quired the  title  of  Penland  and  Atwood  for 
the  corporation  of  which  he  was  president 
and  stockholder.  He  then  signed  the  stipula- 
tion for  the  affirmance  ot  the  Judgment, 
which  he  now  dolma  devested  his  client  of 
her  title.  He  states  in  bis  testimony  that  the 
consideration  paid  by  tbe  oorpoimtlM  for  the 
Interest  of  William  Wblteley  consisted  of- 
sums  previously  advanced  to  him  from  time 
to  time  on  the  credit  of  this  land,  and  $500 
to  Penland  and  Atwood.  The  considnatlon 
vpoa  which  their  UOe  mted  is  not  explained. 

From  these  Acts,  as  well  as  from  the  com- 
plexion of  this  entire  case  as  deleted  In  Ibe 
lecmit  tbe  trial  court  was  abundantly  au- 
thorized to  find,  and  probaUy  did  find,  tbat 
the  transaction  was  the  culmination  of  a  plan 
by  which  the  name  of  this  plataitlff  was  nsed 
to  strip  all  semblance  of  restraint  and  llmlta- 
t!<m  from  the  mere  usufmct  of  WllUam,  so 
that  he  might  turn  It  Into  ready  money  for 
himself,  and  profit  for  those  who  might  make 
the  coveted  advancements.  When  the  plan 
was  ripe  for  her  attorney,  in  that  most  sacred 
of  fiduciary  capacities,  and  without  authority 
or  notice  to  her  of  his  interest  stipulated  for 
Judgment  against  her  and  In  favw  of  hlmsdf 
and  his  associates  in  interest  whom  he  repre- 
sented. If  anything  passed  from  her  to  her 
lawyer,  or  to  the  corporation  which  he 
resented  In  the  transactlrai  adverse  to  her, 
it  was,  undei*  the  ciroumsharices  eftiown, 
diarged  with  a  trust  in  her  favor  coextensive 
with  her  right  and  duty  as  trustee  under  the 
deed  from  Abner.  His  duty  as  her  attorney 
imposed  this  trust  Her  right  to  the  posses- 
sion, use,  and  management  of  the  property 
In  the  performance  of  her  duties  as  trustee 
under  the  deed  remains  unimpaired. 

We  have  already  held  In  the  preceding 
parngraphs  that  the  plaintiff,  Gertie  Watson, 
has,  under  her  deed  from  Abner  Whiteiey, 
at  all  times  since  the  executloD  of  said  deed, 
and  up  to  the  time  of  her  removal  by  this 
Judgment,  been  entitled  to  the  possession, 
management,  and  control  of,  and  to  collect 
the  rents  and  profits  realized  from,  the 
land  in  question,  and  that  by  tbe  terms  ot 
this  jud^noit  Uogee  Bucceeda  to  all'  those 
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rights  and  Interests  In  the  same  fiduciary 
capacity.  The  abstract  of  the  record  now 
before  us  la  so  imperfect  that  It  Is  difficult 
to  ascertain  who  are  here  ccHUplalnlng  of 
this  judgment  Hardwlt^  clalma  nothing  In 
his  pleading,  nor  does  his  name  appear  In 
the  Judgment  Hughes  and  Whltsett  do  not 
appeal,  nor  do  they  file  any  brief  or  make 
any  appearance  in  this  court,  although  the 
Judgment  in  their  favor  is  attaclced  by  the 
real  an>eUant  the  Convention  City  Invest- 
ment Company,  on  the  ground,  apparently 
well  taken,  that  they  never  had  any  interest 
whatever  In  this  particular  land.  Neither 
of  the  defendants  Forsee  claim  any  interest 
in  the  land  other^vlse  than  through  the  cor- 
poration. The  issuea  are  therefore  narrowed 
to  a  contest  between  the  trustee  and  the 
corporation  over  the  right  of  possession  and 
control  of  the  land  and  the  collection  and 
application  of  Its  rents  and  proQts.  and 
a  CDDteet  between  the  corporation  and 
Hughes  and  Whltsett  as  to  the  right,  aa  aa- 
aigneea  of  Whlteley,  to  receive  one-fourth 
of  the  annual  tenia  and  profits.  There  la 
also  a  difference  between  the  corporation 
and  the  trustee  as  to  the  duty  of  the  latter 
with  reference  to  the  payment  of  the  "drain- 
age tax"  levied  upon  the  property.  This 
seems  to  have  been  an  afterthoi^bt,  for  the 
facta  necessary  to  such  an  adjustment  are 
not  incorporated  in  the  record.  Neither  the 
age  of  the  equitable  life  tenant  nor  the 
amount  and  distribution  of  the  tax  is  sug- 
gested. It  Involves  the  protection  of  per- 
sons whose  Identity  can  only  be  ascertained 
at  the  death  ot  WiUiam  and  lnqprovements, 
the  extent  and  character  of  which  are 
not  explained.  Reyburn  t.  Wallace,  W  Mo, 
326,  S  8.  W.  482. 

[?]  The  qneatlona  determined  by  the  trial 
conrt  may  be  stated  aa  follows:  (1)  That 
the  truBtm  ai^nted  by  the  deed  Is,  and  at 
all  times  luu  been,  entitled  to  possession, 
and  Its  recovery  In  this  suit;  (2)  that  the 
r^t  to  the  annual  dlstrlbutlMi  of  the  net 
Tents  and  vmAtB  cmferred  by  the  deed  upon 
WllUam  A.  Whlteley  la  assignable  and  should 
be  paid  to  his  awtgnee.  Upcm  these  two 
prcvoaltioBa  we  are  raitlrdy  in  aoctffd  with 
ttie  trial  court  It  goea  farther,  however, 
and  determines  that  the  right  to  one-ft>arth 
of  the  amount  to  be  indnded  in  this  dlstri- 
buUon  is  rested  m  Hughes  and  Whltsett  by 
virtue  of  a  certain  contract  or  stipulation  In 
evidence.  The  corporatton  disputes  this,  and 
aays  that  it  Is  entitled,  as  assignee  of  White- 
ley,  to  the  same  interest  Its  appeal  entitles 
It  to  be  heard  in  this  court  up<»i  that  gues- 
tlcm,  and  we  hold  that  neitlier  the  contract 
before  na  nor  the  testlnumy  of  Ur.  Hughes, 
which  was  evidently  a  fair  statement  of  the 
facts  as  ^  as  It  goes,  indicates  that  they 
aoauired,  or  Intended  to  acquire,  any  interest 
of  WilUam  Whlteley  In  the  taxtM  w  ivofits 
of  this  particular  land. 


The  Judgment  presHres  to  William  White- 
ley  a  one-fourth  interest  in  the  use  of  the 
land.  He  filed  a  verified  answer  In  this 
case  In  which  be  states  that  he  has  sold  all 
his  Interest  In  the  property  in  question  to 
Forsee  and  the  corporation,  and  asks  that 
Judgment  be  rendered  for  them  accordingly. 
There  Is  nothing  In  the  case  which  suggests 
the  propriety  of  preserving  to  blm  any  part 
of  the  usufruct  In  this  land  against  his  will 
formally  expressed  upon  the  record.  The 
only  question  raised  by  this  appeal  with  re- 
^>ect  to  the  validity  of  his  diq;>o8itIcm,  in- 
volves his  right,  by  any  such  dl^Kisltlon,  to 
transfer  his  Interest  in  the  annual  profits 
before  they  accrue.  The  trial  court  sustain- 
ed this  right,  and  we  have  already  expressed 
our  concurrence  In  that  view,  ^e  plaintiff 
also  acquiesces  by  failure  to  appeal 

We  are  satisfied  from  the  tenor  of  tlie 
deed  which  created  this  trust  that  the  gran- 
tor intended  not  only  to  protect,  aa  well  as 
he  could,  his  grandson  from  his  own  Improvl- 
dence,  but  also  to  provide  restraints  by  which 
It  Aould  be  transmitted  safely  and  with- 
out waste  or  deterioration  to  the  r^ainder- 
men.  His  wisdom  in  guarding  both  the  title 
and  possession  has  strongly  Impressed  ns, 
and  we  can  see  no  reascMi  why  the  truat  he 
created  for  that  purpose  ahoold  not  be  ad- 
ministered under  the  eye  of  a  court  d 
equitable  Jurisdiction.  The  petition  In  the 
Penland-Atwood  case  was  founded  upon  a 
claim  ot  title  in  fee  simple,  and  the  con- 
troversy over  taxes  appearing  in  this  record 
suggests  that  the  dangw  hanging  over  the 
transmlBrton  of  the  remainder  baa  not  dis- 
appeared. We  agree  with  the  trial  court 
that  the  Intention  of  the  grantor  requires 
that  die  trust  be  omtinued. 

For  tbe  reaaoos  we  have  stated,  the  Jodg- 
ment  of  tlie  drcolt  court  tm  OarroU  eoun^ 
is  affirmed  In  so  far  as  it  givea  powmsnion 
of  tbe  land  in  question  to  the  tmatee  ap- 
pointed by  that  court,  and  damages  for  its 
wlthh(ddlnff,  aaseoncd  tbe  value  of  tbe  month- 
ly rents  and  profits,  and  gives  coats  to  tbe 
I^alntlff.  In  other  respects  it  is  reversed, 
utd  tbe  cause  remanded,  wtOi  directions  to 
eo  amend  tbe  Judgment  as  to  distribute  the 
net  profit  arising  flrom  the  managemoit  and 
c^wratltm  ui  the  prc^ierty  in  aoonrdance  with 
the  Tiews  herein  expressed,  and  wlfli  pei^ 
mission,  in  its  discretion,  to  allow  the  amend- 
ment of  tbe  answer  of  Hughes  and  Whltsett 
upon  their  appUcetion,  and  to  permit  the 
presentaticm  of  further  erldenoe  upon  that 
issue.  Tlmt  court  may  also^  in  its  discre- 
tion, and  having  in  view  the  Intoitimi  of 
Abner  Whitel^  aa  exprened  in  bla  deed, 
receive  further  evidence  respecting  the  drain- 
age taxes  referred  to  In  the  Judgment  and 
modify,  the  same  In  that  respect  if  and  as 
conforml^  to  law  may  require  it  The  oosta 
of  this  appeal  will  be  paid  by  the  party 
wblch  Incurred  tbem,  and  xelmbnrsed  by 
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tbe  trustee  out  of  funds  which  ma^  cc»ne  to 
Ilia  bands  in  execution  ot  the  trust. 

RAGLAND  and  SMALL,  Ca,  concur. 

PER  CURIAM.  The  foregoing  oplnKu  of 
Brown,  C,  Is  adopted  as  the  opinion  of  the 
court. 

AH  CQncu;  D.  B.  BLAIB,      In  reenlt 


MASON  T.  MASON      tL    {tf.  21843.) 

(Baprema  Goart  of  HImouI,  Dtrltrim  No.  1. 
Mardi  S,  1921.   Motion  to  Tranafer  to 
Court  in  Banc  ]>enied  June  6.  1921.) 

1.  Desds  ^IM(5)— la  aoHan  to  atmal  for 
waat  of  dallvary  karian  la  oa  paraoa  daaylag 

fall  axeeutloa. 
Where  a  deed  folly  executed,  bat  not  re* 
corded,  waa  in  the  poseeBsion  ot  the  grantee 
mt  the  grantor's  death,  and  was  immediately 
filed  tor  record,  it  is  prima  facie  valid  and  op- 
erative, and  the  burden  of  proof  is  on  one  at- 
tacking the  instrament  'on  the  theory  that  it  waa 
not  completed  by  delivery.  (Per  Woodson,  P. 
and  Elder,  J.) 

2.  Deeds  «=>I94<5)— Presamptloa  of  delivery. 

Where  a  doly  executed  deed  was  in  the  pos- 
aession  of  the  grantee  at  the  grantor's  death, 
and  was  immediately  filed  for  record,  the  pre- 
snmption  of  delivery  can  be  overturned  only  by 
strong  evidence.  (Per  Woodson,  P.  3.,  and 
lOder,  J.) 

8.  Daada  «s9l94(l)— Hw  law  praaaaia  ■uoh 
■are  la  favor  at  tfaltvaiy  la  caaa  of  volaataiy 
aattleaiaatt 

la  case  ot  a  voluntary  aettlammt  bahreen 
Bear  relatives  the  law  presames  much^nore 
in  favor  of  delivery  than  in  ordinary  cases  of 
ttargain  and  sale  between  strangers.  (Per 
Woodson,  P.  J,,  and  Blder,  J.) 


4.  Daada  «s9l94(B)-^vIdanaa  hold  lataflMaat 
to  rebut  praaiMptloa  of  dMIvaiy. 

In  an  aettoa  to  cancel  on  th?  ground  of  wast 
of  deUveiy  a  dead  found  in  the  poaaesaiou  of 
a  grantee  and  recorded  immediately  after  the 
graotor'a  death,  the  presumption  of  delivery 
fccU  not  rebatted.  (Per  Woodacm,  P.  J.,  and 
Blder,  J.) 

5.  Wltaesaoa  «s»20Z-TAttoniey  la  eoaipateat  to 
testify  te  dlreotlon  for  delivery  ef  deed. 

Where  an  attorney  prepared  a  deed  in  favor 
of  the  graotor'a  daughter-in-law,  and  as  notary 
public  took  the  acknowledgment,  etc.,  he  la 
competent  to  testify  to  the  grantor's  iKrection 
to  deliver  the  deed  to  the  daughter,  for  such 
communication,  being  made  to  the  attorney  act- 
ing merely  In  the  capadty  of  notary  public  or 
atrfrener,  la  not  privileged  aa  would  be  a  com- 
munication between  attorney  and  dient  relat- 
ing to  a  diacloanre  of  facta,  fltc.  (Per  Woodson, 
P.  J.,  and  Sader,  J.) 


6.  WKMsaas  «s»l6&— Sarviver  la  eompatent  to 
ooatradlet  alleged  adnlaalooa  aiade  after  deatk 
of  origlBal  party. 

The  snrrlvor  of  a  transaction  witii  a  deceaa- 
ed  party  is  competent  to  eontra^ct  alleged  ad- 
miaslons  daimed  to  have  been  made  aftw  the 
death  of  the  original  party  to  the  tranaaction. 
(Per  Woodson.  P.  J.,  and  Blder,  3.) 

7.  WItnesaea  177— Whore  plalatHT  testlftea 
to  admlstloB.  defaadaat  nay  testify  la  appoal- 
Moa. 

Where  a  son  of  decedent  who  atood  in  the 
ahoes  of  a  subsegoent  grantee  seeking  to  avoid 
a  prior  conveyance  attacked  a  deed  by  his  fa- 
ther to  defendant,  asaerting  nondelivery,  and 
testified  to  an  alleged  admisaion  by  defendant, 
defendant's  incompetency  was  waived,  and  she 
may  testify  in  oppoaltion.  (Far  Woodson,  F. 
and  SIder,  J.) 

Appeal  from  Oircoit  Court;*  LivlDgston 
County ;  Arch  B,  Davi%  Judge. 

Suit  by  John  T.  Mason  against  Oharlotto 
A.  Uaaon.  J.  R.  Mason,  and  otbera.  Viom 
a  Judgment  tor  defoidanta,  plaintiff  appeals. 
Affirmed. 

Sutton  ft  Huston,  of  Troy,  and  Frank 
Sheetz,  of  CTbliUcothe,  for  api>ellant. 

Collet  &  Son,  of  Saliabury,  for  respoDd- 
ents. 

BROWN,  0.  Suit  instituted  la  Charl- 
ton circuit  court  December  31,  1S17,  at  Sal- 
isbury. The  petition  la  In  two  counts,  and 
states  that  the  plaintiff  and  defendant  Jamea 
R.  &Ias<m  are  the  only  children  and  heirs  at 
law  of  one  Peter  Mason,  who  died  In  aald 
county  April  2S,  191S,  selsted  In  fee  of  the 
land  In  controversy,  described  as  the  south 
half  of  the  northwest  quarter  of  section  24. 
township  23,  range  17  In  aald  county,  the 
title  to  which  then  and  thereby  vested  In 
them  by  deaomt  aa  tenants  In  common ;  that 
aocm  after  the  death  of  their  fbtfaer  there 
was  filed  In  the  oflBoe  of  the  recorder  of  deeds 
of  said  county  a  warranty  deed  purporting 
to  conv^  the  said  18  acres  of  land  to  the  de- 
fendant Charlotte  A.  Mason,  the  wlf6  of  J. 
R.  Mason,  to  have  and  Jxcid  during  her  lifb 
with  remainder  in  fee  to  three  of  her  chil- 
dren, Artie  May  Carter.  James  J.  Haaon.  and 
Ada  S.  Spratt ;  that  said  deed  was  signed  and 
adinowledged  December  9,  1910,  but  was 
never  delivered  to  the  grantees  or  eittiw  ot 
them  during  the  life  of  the  grantor. 

The  prayer  for  relief  asks  for  cancellation 
ot  the  undeUvered  deed,  for  a  determination 
of  the  title  as  between  all  the  parties,  includ- 
ing Rash  Mason,  who  is  alleged  to  make 
some  unknown  claim,  and  for  possession, 
which  Is  alleged  to  have  been  held  by  the 
gran<:ee  Charlotte  contlnnously  since  the 
death  of  Peter  Maswi. 

The  substantive  facta  are  that  at  the  date 
ot  his  death  Peter  Mason  had  owned  and 
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been  In  possession  of  a  farm  of  160  acrea^ 
consisting  of  the  northwest  quarter  of  said 
section  24,  on  whicli  his  children  were  born 
and  raised.  His  residence,  which  Is  de- 
scribed as  "the  new  house,"  with  its  mes- 
suages, was  situated  on  the  south  half,  upon 
a  road  running  along  the  south  side  of  tlie 
farm.  It  was  ^something  over  three  miles 
from  the  city  of  Salisbury.  His  wife  had 
been  dead  for  a  number  of  years  before  the 
narratlTe  of  the  transaction  complained  of 
begins,  and  he  had  leased  his  farm  to  diCter- 
ent  tenants,  reserving  a  room  in  which  he 
lired  and  kept  his  bel<mglngs,  and  whan 
there  boarded  with  his  traiants.  He  some- 
times stayed  at  the  home  of  the  d^endants 
in  Salisbury,  where  he  had  be^  continnoosly 
during  about  six  months  preceding  Ills  death. 

On  the  8%me  date  and  at  the  same  time 
and  place  ot  the  writing  and  acknowledg- 
ment of  this  deed  the  grantor  nlade  a  will. 
Both  Instruments  w»e  written  by  BCr.  Fred 
Lamb  of  Salisbury,  an  attorney  at  law  em- 
ployed by  him  for  the  purpose.  The  will  ap- 
pointed Judge  lAmb  executor  and  devised 
to  the  plalnttfT  and  his  daus^ter  Cora  Ella 
the  north  half  of  his  farm  to  be  held  by  them 
as  follows:  The  undivided  two-thirds  to 
John  T.  Mason  and  the  undivided  one-third 
to  Cora.  He  bequeathed  |20  to  Ms  son 
James  and  the  remainder  of  Us  personal^, 
whlcfa  the  tflsttmony  shows  to  have  amoanted 
to  about  $600,  to  his  grandaon  Rush. 

The  testimony  abowa  that  be  was  dlssatla- 
fied  wltb  bis  son  James  for  the  reason  that 
lie  did  not  think  he  had  treated  bia  wife  as 
well  as  be  should. 

The  delivery  of  the  deed  to  Charlotte  Is 
the  only  qnestlon  In  Issue.  The  evidence  Is 
simple,  its  force  and  effect  depending  princi- 
pally upon  the  competency  of  witnesses,  and 
can  be  better  treated  In  the  body  of  the  opin- 
ion. 

[1-S]  1.  The  sole  object  ct  this  snlt  is  the 
judicial  cancellation  of  the  deed  from  Peter 
Mason  to  the  defendant  Charlotte  A.  Mason 
on  the  ground  that  Its  execution  was  nevw 
completed  by  delivery.  After  the  death  of 
the  grantor  it  was  In  the  possession  of  the 
grantee,  fully  executed  and  acknowledged, 
and  upon  its  face  entitled  to  record,  and  was 
by  her  immediately  filed  for  record  in  the 
proper  office  and  recorded.  Under  these  cir- 
cumstances it  Is  prima  fade  valid  and  opera- 
tive, and  the  burden  is  upon  any  one  denying 
its  full  execution  to  establish  that  denial  by 
proof.  Pitts  V.  Sheriff,  108  Mo.  110,  loc.  dt. 
118, 18  S.  W.  1071;  McParland  t.  Brown,  193 
S.  W.  800,  loc.  cit  806 ;  Scott  v.  Scott,  95  Mo. 
300,  8  S.  W.  161;  Crutcher  v.  Stewart,  204  S. 
W.  18,  loc,  dt.  20;  Tyler  v.  Hall,  106  Mo.  313, 
17  S.  W.  319,  27  Am.  St.  Rep.  337 ;  1  Devlin 
on  Deeds  (3d  Ed.)  {  294.  This  presumption  la 
BO  strong  that  only  strong  evidence  can  over- 
torn  It.  Devlin  on  Deeds,  supra. 


"The  law  presumes  mneh  more  in  bvor  of 
a  delivery  In  cases  of  volontary  lettlementa  in 
favor  ot  a  wife,  child,  or  near  relative  than  it 
does  in  ordinary  cases  of  bargain  and  aale  be- 
tween strangers.  Hamilton  v.  Armstrong,  120 
Mo.  507;  Crowder  v.  Searcy,  108  Mo.  97." 
Rumsey  t.  Otis,  138  Mo.  loc.  dt  95,  34  S.  W. 
503. 

In  that  case  ttai^  court  quoted  with  evi- 
dent approval  from  Cannon  r.  Cannon,  26 
N.  J.  Eq.  316,  as  follows: 

"To  make  delivery  of  a  deed,  it  Is  not  neces- 
sary it  should  actuiaiy  be  handed  over  to  the 
grantee,  or  to  another  person  for  him.  It  may 
be  effected  by  words  without  acts,  or  •  •  * 
by  both  acts  and  words.  Indeed  it  may  be 
made  though  the  deed  ronaini  in  the  custody 
of  the  grantor.** 

The  curious  may  find  many  cases  dted  in 
those  to  which  we  have  already  referred  soa- 
talnlng  and  elaborating  their  doctrine  and 
holding  that  "the  delivery  Itself  la  onij  In- 
tended to  evidence  the  purpose  of  the  grantor 
to  give  effect  to  the  Instrument"  Acting 
upon  this  jndldal  suggestion,  we  will,  before 
proceeding  to  notice  the  testimony  of  wit- 
nesses Introduced  by  plaintiff  to  sustain  the 
burden  assnmed  by  hla  pleading,  refer  to  the 
circumstances  of  the  transaction  for  such 
suggestions  as  they  contain  of  the  intention 
of  the  grantor  to  perfect  this  deed  at  tiia 
time  of  the  writii^. 

[4]  Judge  Lamb,  a  lavyer  ct  prominence^ 
bad  aided  t2ie  grantor  with  ancb  legal  advloe 
as  was  required  by  tb»  situaUcHi,  and  we  not 
only  may,  but  must,  presome  that,  both  to- 
gether, tbey  knew  the  law  applicable  to  the 
baslnesa  in  whldi  tb^  were  engaged.  Judge 
Lamb  was  present  at  the  sfgnlng  of  tlie  deed, 
still  acting,  we  will  presnme^  in  tbe  capadty 
of  1^1  advisor,  and  also  in  Q»  fnrtlur  offl- 
dal  capedty  of  notary  public  to  pwform  the 
acts  necessary  to  give  publldty  to  the  deed 
whenever  such  publldty  should  be  desired 
by  the  grantee.  Tbe  writing,  signing,  and 
sealing  of  tbe  cnrtlflcate  was  a  public  and 
offldal  act,  done  by  a  public  officer  in  the 
presence  of  witnesses  who  wen  eqiedally 
called  to  aid  In  furnishing  tb»  evidmce 
which  might  at  some  time  become  necesaaiT 
to  prove  its  execution. 

The  grantor,  the  chief  actor  In  the  cere- 
mony of  publldty,  was  sick  and  evidently 
thinking  and  acting  in  contemplatlmi  of  his 
own  dissolution.  He  had  In  mind  tbe  dis- 
position of  his  entire  estate  to  the  minutest 
item.  He  also  bad  in  mind  the  protection  ot 
his  daughter-in-law,  tbe  mother  of  his  foor 
grandchildren,  su^ested  by  what  he  con- 
sidered the  unjust  treatment  of  her  husband, 
the  father  of  the  same  grandchildren.  He 
had  only  tbe  two  immediate  descendants, 
this  plaintiff  and  the  husband  of  the  grantee, 
who  has  died  during  tbe  progress  of  this  liti- 
gation. Tbe  plaintiff  UTed  la  GUcago.  had 
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not  often  visited  his  father,  and,  as  he  tells 
us  io  ht9  testlmoay,  while  be  was  present  at 
his  bedside  when  he  died,  he  felt  stich  Inter- 
est in  the  disposition  of  his  property  that 
be  made  special  Inquiry  of  this  grantee  aa  to 
Its  disvositlon  at  the  Mme  of  the  mortnary 
aervlcea. 

At  the  meeting  to  wtiich  we  have  referred 
tills  deed,  by  which  the  half  of  the  farm  on 
which  was  situated  the  home  was  given  to 
hia  daughter-in-law  for  life  with  remainder 
to  three  of  her  children,  was  executed.  At 
the  same  time  a  will  was  executed  givlns  the 
cQier  half  of  the  farm  to  this  plalntLfC  and 
his  daiuhter  and  the  whole  amomit  of  per^ 
sonal  projferty  which  might  be  and  was  left 
at  his  death  to  the  remaining  grandchild. 
Neither  the  husband  and  tether  of  the  gran- 
tees in  the  deed  nor  the  grandson  who  was 
left  out  of  It  Is  here  complaining.  The  dls- 


and  that  she  said  that  she  and  her  father 
(referring  to  the  grantor)  had  an  understand- 
ing about  the  deed;  that  they  both  knew 
where  it  was,  and  if  she  died  first  her  father 
was  to  get  the  deed  and  destroy  It,  and  if  he 
died  first  she  was  to  get  the  deed  and  record 
it,  and  that  she  had  sent  it  away  that  morn- 
lug;  that  she  then  looked  at  him  and  cried 
and  asked  if  he  thought  she  had  done  any- 
thing wrong.  Fred  Schmltt,  one  of  the  wit> 
nesses  to  the  deed,  testified  that,  when  the 
deed  and  will  were  executed  and  handed  to 
Judge  Lamb,  he  asked  what  should  be  done 
with  them,  and  the  grantor  said,  "Keep  them 
until  we  see  further." 

[I]  It  la  not  necessary  to  determine  what 
effect  It  would  have  had  did  bis'  testimony 
stand  uncontradicted.  It  might  well  be  said 
that  the  remark  related  by  Schmltt  had  no 
tendency  whater^  to  prove  tttat  further  dl- 


poriUon  was  evidently  equitable,  the  deed  !  rections  were  not  given  as  was  evidently  con- 


and  will  were  interdependent,  and  It  was  nec- 
essary that  the  deed  should  he  delivered  In 
the  lifetime  of  the  grantor  to  make  the  gen- 
eral plan  effective  If  tmly  the  will  should 
be  operative  at  the  time  of  his  death,  the  dis- 
position which  the  grantor  Intmded  would 
entirely  fall,  and  be  replaced  by  the  dlsiMsi- 
tion  sov^ht  in  this  case,  which  would  make 
this  plaintiff  the  highly  favored  beneficiary. 
The  law  presumes  that  the  testator  knew 
this  and  that  he  was  also  well  advised  Is  not 
questioned. 

This  deed  was  not  recorded,  and  we  are 
asked  to  consider  this  fact  as  controlling  evi- 
dence that  It  was  not  delivered.  In  consider- 
ing this  question  the  court  must  necessarily 
place  Itself  in  the  position  of  this  old  man, 
who  was,  as  the  evidence  shows,  lying  In 
bed  In  the  room  at  the  time  of  Its  execution 
without  expectation  of  Anal  recovery.  He 
wanted  peace,  and  his  daughter-in-law,  who 
evidently  returned  his  affection  and  confi- 
dence, not  only  desired  to  assist  Mm,  but 
wanted  peace  herself.  Nothing  is  more  natu- 
ral than  that  in  the  Interest  of  peace  and 
quiet  and  comfort  a  promise  should  have 
been  requested  and  made  that  this  deed 
would  not  he  placed  upon  the  public  records 
until  the  will  should  take  effect,  so  that  both 
might  come  to  the  knowledge  of  this  plain- 
tiff in  connection  with  each  other.  This  court 
has  no  right  to'  stigmatize  such  an  arrange- 
ment if  It  was  made.  It  was  the  right  of 
the  parties  and  the  one  thing  about  which 
we  have  to  inquire  is  whether  this  deed  was 
actually  delivered. 

2.  To  rebut  the  presumption  of  delivery 
arising  from  the  possession,  we  are  referred 
to  the  testimony  of  the  plaintiff  in  his  own 
behalf,  to  the  effect  that  after  the  burial  of 
his  father  and  after  the  deed  had  been  filed 
for  record  he  had  a  conversation  with  the 
grantee,  at  her  house,  In  the  presence  of  his 
nnde  Ben  Uason,  In  which  flie  nude  took 
part,  asked  her  to  tell  plaintiff  how  it  was, 


templated  by  the  grantor.  It  is,  however, 
met  or  supplemented  by  the  testimony  of 
Judge  Lamb  that  the  grantor  told  him  to  de- 
liver It  to  the  grantee,  and  that  he  did  so 
either  on  that  day  or  the  next  It  could  not 
have  been  done  at  the  moment,  because  the 
execution  of  the  papers  occurred  at  the  farm, 
while  the  grantee  resided  in  Salisbury,  sev- 
eral miles  away.  We  will  consider,  there- 
fore, the  contention  of  plaintiff  that  this  di- 
rection was  a  privileged  communication  by 
client  to  attorney  which  the  latter  should  not 
have  been  permitted  to  disclose.  This,  for 
two  equally  conclusive  reasons.  Is  not  a  cor- 
rect statement  of  the  law  In  Its  application 
to  this  case:  First,  whatever  was  said  and 
done  was  not  confidential  in  its  character. 
Two  witnesses,  unconnected  with  the  subject- 
matter  or  parties  in  any  other  capacity,  were 
present  and  heard  or  might  have  heard  all 
that  was  said.  It  was  not  a  disclosure  of 
fact,  but  was  simply  a  direction  which  might 
have  been  given  with  equal  propriety  to  ei- 
ther or  all  of  them.  Thornton  In  his  recent 
excellent  and  elaborate  treatise  on  Attorneys 
at  Law  says  tike  rule  In  this  respect  Is  aa 
follows: 

"In  order  that  the  rule  or  its  reason  shall  ap- 
ply, it  is  inherently  necessary  that  the  com- 
munication made  by  the  client  to  the  attorney, 
or  to  his  clerk,  should  be  confidential;  there- 
fore, if  the  client  chooses  to  make  hia  communi- 
cation in  the  presence  of  third  persons,  it  ceas- 
es to  be  confidential,  and  is  not  entitled  to  the 
protection  afforded  1^  the  rule."   Section  117. 

He  dtes  n^ny  cases  In  support  of  this 
proposition,  the  Justice  and  soundness  of 
which  Is  clearly  illustrated  by  the  circum- 
stances of  this  case,  in  which  the  fact  to  be 
proven  is  the  direction  given  In  the  presence 
of  three  jwrsons,  one  of  whom  happened  to 
be  a  lawyer  aiding  in  the  preparation  and 
execution  of  the  instrument,  while  the  others 
are  laymen  there  for  the  same  purpose.  That 
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two  of  them  are  competent  witnesses  to  prove 
tbat  the  other  disobeyed  the  direction  of  the 
party  to  the  suit,  while  the  mouth  of  the  ac- 
cused one  Is  <3osed,  seems  to  violate  the  fun* 
damental  prindples  of  our  statute  relating  to 
the  competency  of  witnesses  and  the  princi- 
ples of  Justice  upon  which  It  Is  founded. 
Second,  the  witness  did  not  sustain  the  rela- 
tion of  attorney  to  the  grantor  In  the  trans- 
action In  qnestlon.  He  was  acting  with  refer- 
ence to  the  execution  and  delivery  of  this 
deed  In  the  capacity  of  scrivener  and  no- 
tary public.  In  section  114  of  the  treatise  to 
which  we  hare  already  referred  the  learned 
author  says: 

"An  attorney  who  is  profeBSionally  employed 
to  prepare  a  legal  doeament  or  other  writing 
for  hU  client,  and  who  afterwards  witnesses 
Its  execution,  may  be  compelled  not  enly  to 
proTfl  the  execution  of  audi  instmrnent.  but  al- 
so to  testify  whether  it  was  antedated,  whether 
it  has  been  altered  since  its  execution,  whether 
it  was  actually  delivered,  and  to  give  evidence 
of  any  other  fact,  in  connection  with  the  ex- 
ecution of  the  instrument  which  does  not  in- 
T<dve  a  ^selosure  of  tiie  dlmt's  confideaees." 

This  was  held  by  the  Supreme  Court  of 
Pennsylvania  In  Turner  v.  Warren,  160  Pa. 
336,  28  Atl.  7S1,  a  case  strikingly  similar  to 
this.  In  Bank  t.  Sferaereau,  3  Barb.  Ch.  (N. 
T.)  628,  49  Am.  Dec.  189,  Chancellor  Wal- 
worth, In  the  same  connection,  drew  with 
great  clearness  the  distinction  between  con- 
fidential communications  from  dlent  to  at- 
torney and  those  acts  p«f(»med  by  the  at- 
torney In  the  execution  and  delivery  of  deeds. 
The  delivery  of  the  deed  was  the  matter  In 
Issue.  It  Is  generally  held  that  cmnmunlca- 
tlons  are  not  privileged  where  they  are  made 
to  an  attorney  acting  merely  in  the  capacity 
of  a  notary  public,  or  conv^ncer,  or  scriv- 
ener, or  attorney  In  fact,  or  agent  w  as  a 
friend.  Id.  I  107. 

The  rule  Is  founded  upon  a  public  policy 
which  discourages  the  disclosure  of  any  fact 
upon  which  an  attorney  at  law  Is  required 
to  act  or  base  an  opinion  In  protecting  the 
rights  of  a  client.  In  this  case  there  Is  no 
disclosure  of  fact  Involved.  The  matter  to 
which  the  proof  goes  Is  a  simple  direction  for 
the  manual  delivery  of  an  Instrument  In  the 
preparation  of  which  an  attorney  at  law  hap- 
pened to  be  employed  as  scrivener  and  no- 
tary public.  If  he  gave  legal  advice  with  ref- 
erence to  the  preparation  of  the  deed  founded 
upon  disclosures  made  to  him  by  his  client, 
such  disclosures  alone  are  privileged. 

We  think  the  attorney  was  perfectly  com- 
petent as  a  witness  to. prove  the  direction  of 
the  grantor  to  hand  this  deed  to  the  grantee. 

On  the  trial  the  plaintiff  testified  that  the 
day  after  the  funeral  of  his  father.  Uncle 
Ben  Uason,  Charlotte,  and  he  were  stand- 
ing in  the  door  of  Charlotte's  residence  in 
Salisbury,  when  he  said; 


**  'When  I  come  back  from  K^tesvflle  to- 
morrow I  will  stop  by  and  tell  you  about  the 
papers,'  and  Uode  Ben  spoke  up  and  said, 
'Why  don*t  yon  teU  him  bow  It  Is?*  and  Char- 
lotte looked  up  at  me  and  said,  *I  hare  the 
south  80.'  I  said,  'How  did  you  get  the  wmth 
80r  She  said  'By  deed.'  I  said.  *Wherc  U 
your  deed?*  and  she  said,  1  sent  It  away  this 
morning  to  be  recorded.'  I  said,  'Why  didn't 
you  have  it  recorded  sooner?*  And  she  said 
b«r  and  Father  had  an  understaoding  about  the 
deed;  that  they  both  knew  where  it  was  and  if 
she  died  first  Father  was  to  get  the  deed  and 
destroy  it,  and  If  he  died  first  then  she  wo 
to  get  the  deed  and  record  It  and  she  add  she 
had  sent  It  away  that  moniing,  and  then  she 
looked  at  me  and  conunenced  te  cry  and  aaid, 
'Do  yon  think  I  have  done  anything  wrengT 
I  said,  'I  am  not  here  to  make  any  accnaations 
against  anybody  nor  to  pass  upon  matters  as 
to  whether  they  are  right  at  all.* " 

Uncle  Ben,  after  stating  that  the  morning 
after  the  burial  Charlotte  had  given  him  tUa 
deed  to  take  to  Judge  Lamb  with  her  direc- 
tions to  have  it  put  on  record,  testified  as  to 
this  same  conversation: 

**!  heard  a  conversation  between  John  T. 
Bfason  and  Charlotte  A.  Mason  on  the  ptndi 
after  I  returned  from  delivering  the  deed  to  be 
recorded;  but  I  do  not  know  that  the  conversa- 
tion was  about  the  deed.  All  that  I  do  know 
was  that  they  were  talking,  and  some  time  dur- 
ing the  conversation  CSiarlotte  A.  Mason  broke 
down  and  cried." 

[•]  Otaarlotte^  the  grantee,  teetlfled  In  ber 
own  behalf  against  the  objection  of  the  plain- 
tiff that  she  did  not  make  the  stat^ents  In 
relation  to  the  nnderstandlng  between  her- 
self and  h»  father-in-law  charged  In  the  tes- 
timony of  plaintiff.  The  admission  of  this 
evidence  Is  assigned  and  strenuously  urged 
as  error  by  plaintiff. 

^Is  contention  involves  the  assertlou  that 
when  one  of  the  original  parties  to  a  trans- 
action In  issue  and  on  trial  is  deed,  any  one 
claiming  under  or  through  the  deceased  may 
establish  his  case  by  his  own  testimony  to  ad- 
missions made  to  him  after  the  death  of  his 
predecessor  in  title,  and  tbat  the  mouth  of 
his  adversary  Is  closed  by  the  statute  to  deny 
such  admissions.  The  elasticity  of  his  own 
conscience  would  measure  the  possibilities  of 
his  case. 

This  same  question  was  before  this  court 
In  banc  in  Welermueller  v.  Scullln,  203  Moi 
466,  101  S.  W.  1088,  In  which,  after  a  thor^ 
ough  examiaatlon,  both  upon  principle  and 
authority,  we  expressly  overruled  the  case 
of  Curd  V.  Brown,  148  Mo.  95,  49  S.  W.  990. 
and  decided  that  the  principle  of  the  statute 
depriving  the  surviving  party  to  the  trans- 
action in  issue  of  the  right  to  testify  does  not 
apply  to  transactions  which  occur  after  the 
death  of  the  original  party,  and  therefore 
leaves  the  survivor  fully  competent  to  contra- 
dict testlmonj  at  odmissiCHis  alleged  to  have 
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been  made  by  Wm  after  such  deeetise.  This 
has  continued  to  be  the  law  as  administered 
In  this  court.  Elsea  t.  Smith,  273  Mo.  896, 
202  S.  W.  lOTL 

Another  phase  of  this  question  deserves  at 
least  passiog  notice.  For  that  purpose  we 
■will  presume,  for  the  moment,  that  the  pro- 
viso In  question  disqualifies  the  surrlvlng 
party  to  the  transaction  to  testify  to  matters 
which  have  transpired  between  himself  and 
the  successor  of  the  deceased  party  since  the 
death  of  the  latter. 

[7]  The  action  In  this  case  Is  for  the  can- 
cellation of  this  deed.  The  cause  alleged  Is 
nondelivery  by  the  deceased  to  his  grantee. 
The  parties  to  that  transaction  were  the  de- 
ceased, on  one  side,  and  Charlotte  Mason,  his 
grantee,  on  the  other.  The  suit  Is  an  attack 
by  the  plaintiff  upon  the  conveyance  of  his 
fattier;  in  other  words,  he  seeks  to  "break" 
bis  father's  deed  and  to  take  the  land  himself 
contrary  to  Ma  father's  disposition.  He 
stands  in  the  shoes  of  a  subsequent  grantee 
seeing  to  avoid  a  prior  conveyance. 

This  conrt,  in  Hach  v.  Rollins,  158  Mo. 
182,  69  S.  W.  232,  bad  before  it  this  same 
question.  A  widow  sned  ber  Bt^>children  for 
dower  In  land  conv^ed  to  them  by  ber  hus- 
band before  his  marriage  to  her.  We  held 
that  sbe  was  not  a  competrat  witness  under 
the  statute  here  cited  In  a  proceeding  by  her 
against  the  children  after  the  husband's 
death  to  annul  bis  deed  to  than.  If  tbls  be 
a  correct  statemrat  of  the  law,  and  th?  dis- 
qualification imposed  this  statute  extends 
to  matters  transpiring  after  the  death  of 
the  original  party,  the  ^aintlfl  would  be 
disqualified  In  this  case  and  his  voluntary 
teetlmony  of  the  admission  of  the  grantee  to 
himself  would  Invite  contradiction  and  waive 
all  objection  to  her  testimony  for  that  pur- 
pose. 

Nor  do  we  think  that  there  is  anything  in 
the  statement  attributed  to  Mrs.  Mason 
which  supports  the  theory  that  the  deed  had 
not  been  delivered  to  the  grantee  by  Judge 
Lamb  in  compliance  with  the  direction  of 
the  grantor  at  the  time  of  Its  execution.  In 
that  case  the  title  passed  at  the  Instant  of 
such  delivery,  and  no  understanding  as  to  its 
disposition  thereafter  less  definite  than  a 
conveyonoe  could  revest  Uie  title  in  the  gran- 
tor. 

Seeing  no  reversible  error  In  the  record, 
the  Judgment  of  the  circuit  court  for  Living- 
ston county  is  affirmed. 

BAOIiAND  and  SUAIX,  00.*  cmcor. 

FOR  GUBIAIC  Tbe  foregoing  opinion  of 
BBOWN,  Oi  is  adopted  as  the  opinion  ot  the 
court 

All  concur;  JAMBS  T.  BLAIA  and 
GRAVES,  JJ.,  in  result. 


LARRICK  #t  al.  V.  HEATHMAN  et  OX. 
(No*.  22005,  23006.) 

(Supreme  Court  of  Missoari,  Division  No.  1. 
AprQ  9,  1921.   Rehearing  Denied  June 
6,  1921.) 

1.  Trasts  «=388— Parol  tsttlmosy  adnlsslMs  t« 
establish  reftultlno  trust  Is  wife's  favor,  lot- 
wHhstanding  tfeed  tafces  by  hisbssi  asd  wlfs 

as  tenaats  by  the  estlraty. 
In  action  by  wife's  heirs  against  survlTing 
husband  to  enforce  a  resulting  trust,  on  theory 
that  the  wife's  money  was  ased  to  purchase  the 
land,  parol  evidence  was  admissible  to  estab- 
lish tite  trust,  though  the  deed  to  the  land 
was  taken  by  the  husband  and  wife  as  tenants 
by  the  entirety. 

2.  Trusts  «=s>89(5)--PlalNtlff,  seeklsg  to 
tablish  resoltlng  trust  as  against  (ace  of  a 
deed,  had  tiurdes  of  proving  trust  by  strong 
evidence. 

Wife's  heirs,  suing  enrviving  husband  to  en- 
force resulting  trust  in  land  which  bad  been 
conveyed  to  husband  and  wife  as  tenants  by 
tbe  entirety,  on  theory  that  land  had  been  pur- 
chased with  wife's  money,  had  burden  of  over- 
taming  sndi  deed  by  evidence  of  such  strength 
as  to  leave  no  doubt  as  to  the  trust. 

3.  Trusts  4=»88-^resumptlon  trust  arises 
from  one  party  paying  oonsfderatlon  may  be 
rebutted  by  testimony  as  well  as  by  deed. 

The  presumption  of  a  trust  .arising  from 
tbe  fact  of  one  party  paying  all  or  a  part  of 
the  money  may  be  rebutted  by  the  testtmonj  ai 
well  as  by  the  deed. 

4.  Trusts  «:=>3e6( 2)— Wife's  bsirs  could  es- 
force  resalting  trust  on  land  purchased  with 
wife's  money,  If  wife  herself  eouM  have 
done  so. 

The  wife's  right  to  enforce  a  resalting 
trust  in  land  purchased  with  wife's  money,  but 
conveyed  to  husband  and  wife  as  tenante  by 

the  entirety  descends  to  her  heirs. 

5.  Appeal  and  error  «=3^I009(I)— Sopreme 
Coort  can  welgb  evidence  In  equitable  action. 

In  an  actiOD  In  equity,  tbe  Supreme  Court 
on  appeal  can  weigh  the  erldenee  and  exclude 
irrelevant  evldeaee  from  e(mBideration. 

6.  Trusts  «=s>8l(2)— Wife,  who  boys  land 
Jointly'  with  husband  with  request  that  land 
be  conv^ed  to  them  as  tenants  by  ths  oh- 
tirety,  oansot  elalm  rssuHlog  trust. 

Where  both  husband  and  wife  contributed 
toward  payment  of  purchase  price  ot  land,  and 
where  they  jointly  directed  the  vendor  to  make 
the  deed,  ea  that  the  survivor  would  get  the 
land,  and  where  the  vendor,  pursuant  to  such 
joint  request,  conveyed  land  to  them  as  toU' 
ants  by  the  entirety,  neither  the  wife  nor  her 
heirs  could  thereafter  claim  a  resulting  trust 
in  the  land,  on  theory  that  the  land  was  pnr* 
chased  In  part  with  wife's  money,  notwithstsnd- 
ing  Rev.  St.  1909,  |  8309,  prohibiting  husband 
from  dispoaing  of  wife's  personal  property 
without  written  authority  from  wife,  since  the 
vrife  acted  for  herself  in  purdiasa  of  such  land 
and  was  not  represented  liy  her  husband. 


>Fer  otber  oases  see  sams  topio  and  KBT-NUUBEa  In  aU  Ker-Numbcred  DIsests  ud  IndexM 
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Appeal  from  Circuit  Court,  Shelby  County ; 
V.  L.  Drain,  Judge, 

Action  by  Mary  A.  Larrick  and  others 
against  Frederick  G.  Heathman  and  wife. 
From  the  Judgment  rendered,  both  plaintiffs 
and  defendants  cppeaL  Reversed  and  re- 
manded, with  directions  to  oiter  Judgment 
ft>r  dtfendants. 

R.  G.  Maupin  and  Harry  J.  libby,  both  of 
Shelbina,  for  appellants. 

Enoch  M.  O'Bryen,  of  Shelbyville,  and  J. 
8.  Amote,  of  McAlester.  OkL,  for  respond- 
ents. 

GRAVES,  J.  Action  to  have  declared  a  re- 
sulting trust  in  and  to  80  acres  of  land  in 
Shelby  county,  Mo.  Mary  A.  Larrick  Is  the 
mother,  and  James  A.  Larrick  and  Mattfe  L. 
Byers  are  the  brother  and  sister,  of  Fannie 
B.  Heathman,  who  died  childless  and  intes- 
tate April  26,  1916,  In  Shelby  county,  Mo. 
These  are  the  plaintiffs  who  seek  to  enforce 
a  resulting  trust,  on  the  theory  that  the 
money  of  Fannie  B.  Heatbman  was  used  In 
the  purchase  of  the  land  Involved.  Defend- 
ant Frederick  Q.  Heathman  Is  the  former 
husband  of  the  deceased,  Fannie  B.  Heath- 
man, and  the  defendant  Addle  Heathman  la 
his  present  wife. 

The  land  In  question  was  bought  In  1001 
from  one  Homer  Dale,  and  the  deed  taken  In 
the  names  of  "Fred  G.  Heathman  and  Fan- 
nie B.  Heathman,  husband  and  wife."  They 
lived  upon  the  land  to  the  date  of  Slannle  B. 
Heathman's  death-  Fannie  B.  Heatbman 
(the  wife)  received  from  the  real  estate  of  her 
father's  estate  the  sum  of  $1^72,  and  there 
is  but  little  doubt  that  this  money  went  Into 
the  land  in  qnestlin,  whidi  land  cost  $2,200. 
The  difference  was  paid  by  the  hu^and, 
Frederick  G.,  who,  after  getting  the  deed  as 
aforesaid,  put  valuable  improvements  there- 
on, a^iregatlng  some  $2,400  or  more.  It  la 
shown  that  Fannie  B.  had  but  little  other 
property  of  her  own.  It  included  two  horses, 
two  cows,  and  $100  cash,  which  likewise 
came  from  her  father's  estate.  The  $1,672 
came  from  the  sate  of  the  father's  land. 

After  hearing  all  the  testimony,  the  trial 
court  decreed  a  resulting  trust  in  fiiTor  of 
plaintiffs  in  said  landt  as  ftdlows: 

^'Wherefore  it  is  ordered,  adjudged,  and  de- 
creed by  the  court  that  the  defendant  Fred- 
erick G.  Heathman  took  and  held  the  title  to 
1575/2200  of.  BSid  land  hi  trust  for  the  eaid 
Fannie  B.  Heathman,  and  that  625/2200  there- 
of was  taken  and  held  in  his  own  right,  and 
is  now  so  held  hy  him;  that  upon  the  death  of 
the  said  Fannie  B.  Heathman  as  aforesaid  one- 
half  of  the  1575/2200  of  said  land  descended 
to  Frederick  Q.  Heathman  as  her  snrviring 
husband  and  one-half  thereof  to  the  plaintiffs, 
Mary  A*  Larrick,  James  A.  Larrick,  and  Mat- 
tie  Ii.  Byers,  each  being  seized  of  and  eo- 
titied  to  an  equal  share  in  the  said  one-half 
of  1676/2200  of  said  land,  and  said  lands  BO 
held  by  said  Frederick  G.  Heathman  are  here- 


by Impressed  with  a  trust  In  favor  of  said 
plaintiffs  in  accordance  with  the  findings  here- 
in. It  is  further  adjudged  and  decreed  that 
the  plaintiffs  recover  nothing  for  rents  from  said 
Frederick  G.  Heathman,  and  that  said  defend- 
ant Frederick  G.  Heatbman  recover  nothing  for 
improvements  placed  upon  said  land,  and  that 
the  costs  of  this  action  be  taxed  against  de- 
fendant, and  that  execution  issae  therefbr." ' 

From  such  judgment,  by  both  sides  an  ap- 
peal is  taken.  Tbe  vital  question  Is  the  real 
character  of  the  deed  from  Dale.  Of  this, 
and  the  pertinent  facts  In  the  opinion. 

[1-3]  I.  Upon  Its  face  the  deed  from  Dale 
created  an  estate  by  the  entirety.  If  we 
were  condned  to  that,  the  end  of  this  case 
would  be  In  sight.  But  a  resulting  trust  may 
be  shown  by  parol  proof,  and  in  the  face  of 
the  deed,  If  the  quantum  of  proof  appears. 
The  burden  of  proof  is  upon  plaintiffs  In  this 
case,  if  they  are  allowed  to  overturn  the 
deed.  Joerger  v.  Joerger,  193  Mo.  loc.  dt. 
139,  91  S.  W.  918,  6  Ann.  Cas.  634;  Morford 
V.  Stephens,  178  S.  W.  loc.  dt.  44L  And 
such  proof  must  be  of  a  strength  that  will 
leave  no  doubt  as  to  the  trust.  Morford  v. 
Stephens,  supra ;  Ferguson  v.  Robinson,  ^ 
Mo.  loc.  dt.  133,  1«7  S.  W.  447.  The  Inten- 
tion of  the  parties  at  the  time  the  deed  wem 
made  Is  a  material  element  In  determining 
the  question  of  trust  or  no  trust ;  that  is  to' 
say,  the  presumption  of  a  trust  arising  from 
the  *act  of  one  party  paying  all  or  a  part 
of  the  money  may  be  rebutted  the  testi- 
mony, as  well  as  by  the  deed.  The  deed  It- 
self may  be  contradicted,  so  as  to  show  a 
resulting  trust,  If  the  facts  In  evidence  war- 
rant The  question  of  the  proof  required 
may  be  gathered  from  the  cases,  supra.  So 
in  this  case  it  but  remains  to  measure  the 
proof  made  by  plaintiffs  by  the  rule  estab- 
lished by  these  cases  as  to  quantum  ot  proot. 
Many  other  cases  might  be  dted,  but  these 
will  suffice  to  Illustrate  the  rule. 

II.  It  would  be  Jockeying  with  facts  to 
suggest  that  $1,572  of  Fannie  G.  Heathman's 
did,  not  go  into  the  land.  It  is  clear  that 
Fred  G.  Heathman  put  in  the  remainder. 
Whether  or  not  he  got  any  portitm  of  this 
from  Fannle's  share  In  the  personal  estate 
of  her  father  is  not  definitely  shown  by  the 
evidence.  It  appears  that  Heathman  was  a 
man  of  limited  means  at  his  marriage  a  few 
years  before  this  transaction,  and  the  Im- 
provements placed  upon  the  farm  were  no 
doubt  from  accumulations  made  after  the 
purchase  of  the  farm.  When  the  farm  was 
purchased  In  1901,  Fannie  had  not  yet  receiv- 
ed her  part  from  the  sale  of  the  father's  real 
estate,  and  the  first  $500  payment  on  the 
farm  was  made  by  the  busbnnd.  But,  before 
the  delivery  of  the  deed  lu  1902,  she  had  re- 
ceived the  $1,572,  and  as  indicated  it  is  clear 
that  this  m(mey  went  into  the  land.  Had 
the  husband  t&k&a  full  title  to  the  land  In 
bis  own  name,  under  these  facts,  wltbout 
mor^  ft  resulting  trust  ml^t  have  to  be 
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dedaretl  as  to  the  Interest  rq;)resentea  br 
the  money  ct  tbe  wifsw  Ifioes  t.  Ardr^,  260 
Ma  loc.  dt  601.  169  8.  W.  6.  So,  too,  It 
mlgbt  be  said  Out,  had  the  husband  caused 
the  deed  creating  an  estate  by  the  oitlrety  to 
tw  made  withoot  the  knowledge  A*  consrat  of 
the  \ri£e  (aft^  placing  her  rocm^  In  as  a 
part  of  tbe  purchase  money),  thai  a  like  sit- 
uatloa  migiht  remit  Moss  t.  Ardrey,  supra, 
and  tbe  cases  therein  cited  and  lerlewed; 
Johnston  t.  Joimstmit  3.73  Ma  loa  dt  11^ 
73  S.  W.  202,  61  L.  R.  A.  166,  96  Am.  St  Sep. 
4S6. 

Our  cases  cover  the  time  before,  as  well 
as  the  time  aftw,  tbe  Married  W<Knan*8  Act 
of  1889.  This  case,  apon  the  facts,  would 
ccaae  dsisrly  under  the  law  existing  aftw  me 
passage  of  the  several  Married  Wixaan's  Acts. 
It  arose  at  a  time  wh^,  under  ordinary 
circumstances,  the  wife  could  even  contract 
-with  her  husband.  It  arose  at  a  time  when 
section  8309,  R.  S.  1909,  formerly  section 
4340,  B.  S.  18^,  was  in  full  force  and  effect 
Under  this  statute  we  have  ruled  that,  when 
the  mwiey  of  tbe  wife  Is  Invested  In  lands 
(eltiier  as  full  or  partial  consideration  there- 
for) without  the  written  assent  of  the  wife, 
a  resulting  trust  arose  In  favor  of  the  wife 
(and,  of  course.  In  &vor  of  her  heirs)  to  the 
KCtent  of  tbe  money  so  Invested.  Whether 
or  not  this  construction  sbould  have  been  giv- 
en to  the  peculiarly  worded  proviso  In  said 
section  we  need  not  now  discuss.  It  had 
beoi  so  long  so  ruled  that  in  Moss  t.  Ardrey, 
260  Mo,  loc.  dt  604  et  seq.,  169  S.  W.  6,  su- 
pra, the  writer  took  It  as  settled.  What  our 
views  ml^t  have  been,  had  we  been  dealing 
with  It  as  an  original  prcqiKwltlon,  Is  immate- 
rial. So  that  inasmuch  as  no  written  assent 
of  tbe  wife  appears  for  the  use  of  the  wife's 
money  here,  this  case  upon  this  theory  would 
tmll  within  tile  line  of  cases  cited  in  the 
Moss  Oase,  supra.  And  this  is  tbe  cimten- 
tion  of  tiie  respcmdents. 

m  in.  Bat  grant  It  that  It  requires  the 
written  consmt  of  the  wife  for  the  husband 
to  possess  blmsdf  of  his  wife's  personal 
pnqierty,  and  further  grant  it  that  his  agency 
for  the  wlffe  must  have  this  same,  written 
assoit  yet  on  the  facts  in  this  case  do  the 
plaintiffs  bare  an  interest  in  these  landsl 
Of  course,  it  Heathman  and  wife  were  not 
tenants  by  ttie  entirety,  tb^  did  have  an  in- 
terest In  other  words,  if  Mrs.  Fannie  Heath- 
man  could  enfone  a  resulting  trust  the 
plaintiffs.  Iter  sole  heirs,  could  do  the  same ; 
and  In  tbe  diaeusslott  of  this,  tbe  real  ques- 
tion  in  this  case^  we  shall  leave  out  of  oon- 
sidaratton  the  right  of  the  wife  to  contract 
with  her  husband.  We  Shalt  not  ctmslder  tbe 
qnestion  as  to  whether  or  not  the  husband 
and  wife  oonbl>  have  agreed  to  each  pot 
money  in  the  land,  and  have  made  a  deed 
which  wonld  cxeato  an  estate  by  tbe  aitiTe> 
ty.  Personally  we  think  that  after  tiie  Mar- 
ried Wioman's  Acts,  snch  a  ctmtract  could 
have  been  made,  and  that  the  estaUUbment 
of  £hat  contract  wonld  Aow  the  Intent  of  tbe 
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partis^  and  destroy  tiie  tiwory  of  a  lesultlng 
trust 

[S]  But  fts  said,  we  do  not  pass  <m  tbls 
question,  and,  as  tbls  Is  an  actipn  In  equity, 
we  can,  so  far  as  the  evidence  Is  concerned, 
separate  the  wheat  from  the  chaff  upon  vital 
Issues,  and  exdude  the  IrreleTant  evidence 
from  consideration  here.  This  land  was 
bought  before  Fannie  Heathman  got  her  $lr 
672  from  her  father's  estate.  It  Is  fair  to 
assume  from  tbe  evldace  that  she  intended 
to  put  ber  m«i^  into  this  land  whm  she 
got  it  Tbe  land  of  tbe  father  was  sold  In 
October,  1901,  and  the  deed  from  Hale  was 
made  fai  Novttmber  1901.  but  not  delivered 
until  January,  1902.  The  greater  part  ot  tbe 
cmisldeeatlon  tor  the  deed  was  paSA  vpaa  its 
delivery,  which  was  after  the  wife  got  her 
|1,572  for  tbe  intoest  she  had  in  her  tethei's 
land.  So  run  the  facte  as  to  payments. 

The  foregdng,  however,  are  not  all  of  the 
facts.  The  land  purchased  bdtmged  to  a 
young  man,  who  was  In.tbe  West  at  the  tima 
His  father  was  his  agent  for  tbe  sale  of  the 
land.  Marim  Dale,  the  fath»  of  Homw 
Dale,  and  the  agent  of  Homer  Dale,  was  a 
witness  in  tiie  casa  The  Importance  of  the 
witness  is  evidenced  by  the  heated  contest 
of  counsel  In  tbe  course  of  tbe  examlnaUou 
of  tbe  witness,  ^e  witness  was  o  very  old 
man,  and  vigorously  cross-examined;  but 
when  his  testimony  is  read  from  beginning  to 
end,  it  is  faiily  stated  in  an  «cerpt  thore- 
from,  thus: 

"A.  (by  witness),  wm  I  be  permitted  to 
toll  vh&t  the  conversation  was  between  Mr. 
Heathman  aad  hi«  wife  and  me?  Q.  Yes,  sir. 
A.  We  talked  tbe  matter  over  about  the  deed, 
and  they  both  said  they  had  money  to  put  in 
the  land,  and  they  wanted  it  fixed  so  If  one 
died  that  tbe  other  wonld  get  it  and  I  sug- 
gested that  tbey  have  a  joint  deed  drawn,  and 
the;  both  agreed  to  ft  and  Mra.  Heathman 
said,  'Go  ahead  and  hare  it  drawn  that  way;' 
that  was  the  way  she  wanted  It;  and  me  and 
Mr.  Heathman  went  to  Clarence  that  evening 
and  had  it  drawn  that  way." 

[I]  Tbe  witoess  had  previously  testified 
that  Mr.  and  Mm.  Heathman  bad  examined 
the  farm,  and  bad  theraafter  come  to  see 
him  as  to  tbe  price,  and  on  tbe  same  day  had 
agreed  to  buy  U.  A  few  days  afterward  he 
went  to  their  tbm  borne,  on  the  old  lAr- 
rick  place,  and  asked  ibem  about  how  they 
wanted  tiie  deed  to  be  mada  From  bis  tes- 
timony it  dearly  appears  that  tiie  deed  wea 
made  Just  as  (he  purcfaasen  desired  It  to  be 
mode.  To  my  mind  it  is  -quite  dear  that 
buidnnd  and  wife  had  previoody  agreed  to 
this  course,  but  this  mattw  we  leave  out  of 
consideration.  The  testimony  of  Marion 
Dale  makes  it  dear  that  the  husband  and 
wife  were  buying  this  property;  that  both 
were  putting  money  into  it;  that  tbey  want- 
ed it  fixed  so  that  the  survivor  wonld  get  it 
all ;  that  they  directed  the  seller,  through  his 
agent  so  to  make  tiie  deed;  tiiat  the  seller 
did  make  the  deed  In  pursuance  to  a  joint 
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request  and  dlrectton  of  tbe  parchftsera.  If 
these  be  the  fiicts,  and  we  are  satisfied  that 
they  are,  then  we  do  not  have  an  i^ency  of 
die  hiuband  for  the  wUe,  nm  do  we  hav^  a 
contract  between  husband  and  wife,  tor  con- 
idderatlon.  We  simply  have  a  contract  be- 
tween buyers  and  seller.  Mrs.  Heathman 
was  as  mnCb  a  buyer  aa  was  bet  husband, 
and  the  two  buyers,  as  between  them  and 
the  seller,  had  the  rlE^t  to  direct  the  devolu- 
tion of  title.  In  this  situation  it  would  be 
Immaterial  as  to  who  checked  out  the  funds. 
Mrs.  Bcetbman  was  investing  her  own  fuuds, 
and  all  parties  so  understood  it  As  a  party 
to  the  contract  of  purchase,  she  had  a  right 
to  agree  upon  the  form  of  conveyaoce,  and 
when  the  seller  made  to  her  the  conveyance 
which  she  desired,  both  she  and  her  heirs  are 
precluded  from  questioning  the  character  of 
such  conveyance.  It  Is  dear  to  ns  that  the 
intent  of  the  two  purchasers  of  the  land  In- 
volved was  to  create  an  estate  by  the  oitire* 
ty,  and  that  they  so  extracted  with  the  sel- 
ler. In  a  case  like  this  the  Intent  Is  a  vital 
matter.  This  evidence  tends  to  show  that 
Fannie  was  Investing  her  own  money,  and 
not  that  her  husband  had  gotten  possession 
oi  it  without  her  written  consent,  and  was 
using  it  for  his  own  benefit  That  question — 
L  e.,  the  use  of  the  wife's  money  without  her 
written  assent — is  not  really  in  this  case. 
Here  we  have  husband  and  wife  purchastng 
a  farm  (each  patting  money  tfaer^n),  and  in 
the  course  of  their  contract  of  purdiase  dl> 
rectlng  the  form  of  convcyonoe  that  tibey  de- 
sired. These  facta  corroborate  the  deed, 
rather  than  tending  to  establish  a  resulting 
trust. 

Had  Mrs.  Heathman  made  the  purchase  of 
the  farm  herself,  and  Invested  her  own  mon- 
ey therein  to  the  full  extent  of  the  considera- 
tion, there  would  be  no  question  that  she, 
as  the  purchaser,  could  have  had  the  deed 
made  In  the  present  form,  and  It  would  \AnA 
her.  Haguewood  v.  Britain,  273  Ma  88,  199 
8.  W.  050.  The  mere  fact  that  the  two  were 
purchasers,  and  jointly  directed  the  form  of 
the  deed,  cannot  change  the  situation.  The 
Haguewood  Case,  snpi-a,  controls  this  case. 
We  conclude  that  the  record  falls  to  establish 
a  resulting  trust,  and  the  Judgment  nisi  Is 
reversed,  and  the  cause  rmanded,  with  di- 
rections to  enter  judgment  fOr  defaidants. 

All  concur. 


JACKMAN  T.  ST.  LOUIS  &  H.  RY.  CO. 
(Na.  22106.) 

(Supreme  Court  of  Missouri,  Division  No.  2. 
May  20.  1921.  Rehearing  Denied 
Jane  28,  1921.) 

I.  Appeal  and  error  «=>995— Weight  of  evl- 
rienoa  held  lot  wHIili  the  province  of  the  Su. 
prema  Court. 
In  an  appeal  from  a  Judgment  for  plaintiff 

in  an  action  fur  p«rBonal  injuries,  it  is  not 


within  the  province  ct  Uie  Snpreme  Court  to 
pass  on  the  wefirtit  of  iSu  evidence. 

2.  Appeal  and  error  «=»l0a2— It  Is  the  prov- 
ince of  the  jury  to  pass  on  confliotlnB  evl- 
danea.  « 

In  a  passenger's  actioa  for  petaonal  injo- 
Ties,  where  a  large  number  of  wttnessea  were 
examined  on  eatb  side,  and  testified  to  con- 
flicting facts,  it  was  the  peculiar  province  «t 
the  juzy  to  pasa  upon  the  facts,  determine  tiie 
extent  of  plaintiff's  iajuxiesi  and  fix  her  eora- 
pansatton  therefor, 

3.  Damaflos  «»I32(6)— Verdiel  for  $12^ 
for  injury  to  kMo  bald  aot  aawarraatad  or 
eKoessiv*. 

Where  there  was  evidence  of  a  swollen  and 
inflamed  condition  of  plaintiff's  knee,  which 
several  physicians  testified  might  have  been 
caused  bj  an  injury  which  ahe  received  on 
plaintiETs  train,  and  which  was  permanent  and 
painful  in  ita  nature,  and  required  the  wearing 
of  appliances  to  keep  the  Joint  from  moving, 
the  verdict  for  $12,000  Mi  not  unwarranted 
or  excesaive. 

4.  Continuance  4=>35— TestlmoHy  admitted  ky 
party  at  a  former  trial  to  avoid  a  ooatla- 
uance  held  properly  exclnded. 

Under  Rev.  St.  1919,  |  1390,  relative  to 
admissions  to  prevent  a  continuance,  testimony 
contained  in  an  application  for  a  continuance, 
wbidi  at  a  former  trial  plaintiff,  in  order  to 
avoid  a  continuance,  admitted  would  be  givak 
as  stated  In  the  motion,  was  not  admiaaible  at 
a  subsequent  trial,  espedally  where  it  was 
merely  cumolatlva. 

5.  Continuance  9=s»35— Slatato  liold  not  to  ap- 
ply to  teetlnony  la  Motlaa  nada  at  fDraar 
trial. 

Where  defHodant  asked  f6r  a  continuance 
to  obtain  the  testimony  of  certain  witnesaea, 
and  plaintiff,  to  avoid  a  continoance,  admitted 
that  the  witnesses  would  teatifj  aa  stated  in 
the  motion,  section  6401,  Eev.  St.  1919,  pro- 
viding that  competent  evidence  preserved  in  a 
bill  of  exceptions  may  be  need  as  if  preserved 
in  a  deposition,  does  not  cover  the  admission 
of  such  testimony  at  a  snbseqiaent  trial  of  the 
same  cause. 

App^  fraa  Otrenit  Court,  St.  Looia  Coun- 
ty; G.  A.  Wurdeman,  Judge, 

Action  by  Mary  Jackman  against  the  SL 
Louis  &  Hannibal  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

See^  also,  206  8.  W.  244.  and  187  &  W. 

This  actltm  was  twon^t  by  reqptedcsit 
la  the  drcnlt  court  of  Linadn  county,  Mc  on 
Febimcy  Si,  I&IB.  In  the  amended  petition, 
upon  vblcb  tha  canae  wda  triad,  plaintiff 
aoui^t  to  noom  |1S,000  tm  personal  In- 
jurtea  rectfved  by  ber  while  a  panenger  on 
defmdanf a  train  in  aboire  county  fm  August 
29,  1912.  General  negligence  is  tiiarged  In 
said  petition,  and  the  anawor  ia  a  gesieral 
denlaL 

The  caae  was  <ni8tBaIly  tried  In  UncOln 
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oonuty,  Bia,  In  1918.  I^alntlfl  obtained  a 
Tercet  and  Jadsment  tar  fT,600,  and  deteid- 
ant  appealed  tbe  cause  to  tbe  St  Ixmla  Oonrt 
of  Anteala,  where  it  was  rerereed  and  re- 
manded on  July  6, 1916.  It  will  iM  found  re* 
ported  In  187  S.  W.  at  pagea  788  and  fcdlow- 
Ing.  On  aocoont  oC  Ibe  acbnisBlDn  of  tha 
teMlsKmy  of  Dr.  Pendletw  at  above  trial, 
and  tbe  rtinaika  of  Judge  WoolfcOk  ccmcem- 
Ing  counael,  the  canae  vaa  Temandad  to  tiw 
Uncoln  county  drcult  oonrt  for  a  new  trial. 
Thereupon  a  <Aian£e  ot  reaine  waa  sranted 
defendant,  and  ttte  cauae  waa  sent  to  St 
Louis  county,  wbae  It  was  tiled  before  Judge 
Wnrdeman  and  a  jnry,  In  whlcb  plelntUt  re- 
covered a  verdict  for  $16,000.  Tb»  trial 
court  reduced  eald  amount  to  88,000,  and 
plaintiff  then  remitted  $600  additional,  so 
aa  to  reduce  the  amount  of  recorerr  to  $7,600. 
D^endant  again  appealed  to  the  8t  Louis 
Court  of  Appeals,  where  tbe  case  was  re- 
versed and  remanded  on  November  0,  1918, 
and  will  be  found  r^iorted  In  206  S.  W.  at 
pagres  244  and  foUowlng.  It  was  reversed 
and  remanded  the  second  ttme.  on  account  of 
ImpropeAr  remarks  made  by  Mr,  Creech,  conn- 
s' for  plaintiff,  during  the  argument  of  tbe 
cose  before  the  Jury.  Tbe  case  was  again 
tried  before  Judge  Wurdeman  and  a  jury  at 
the  Septonber  term,  1019.  of  the  St  Loula 
county  circuit  court  A  verdict  was  returned 
bi  favor  of  plaintiff  for  $12,000,  and  Judg- 
ment CTtered  thereon  In  due  form. 

The  evidence  dlsdoses  that  plaintiff,  who 
was  68  year*  of  age  at  the  last  trial,  having 
attended  the  county  fair  at  Troy,  in  Lincoln 
county,  Mo.,  was  returning  home  to  Silex, 
In  said  county,  on  the  evening  of  August  29, 
1912,  as  a  passenger  for  hire,  on  defendant's 
train.  She  occupied  a  seat  with  her  daughter 
on  the  left  side  of  tbe  aisle  near  the  rear 
at  the  car.  She  was  na:t  to  the  window,  and 
her  dau^ter  next  to  the  aisle.  All  the 
coaches  were  crowded,  tbe  eeuta  full,  the 
aisles  packed,  with  people  Bitting  on  the 
arms  of  the  seats,  ett  The  train  waa  be- 
hind time,  and  tiuvdlng  at  a  high  rate 
of  speed.  When  nearlng  Davis,  the  crowded 
car  In  which  the  plaintiff  was  riding  sudden- 
ly commenced  Jerking,  bumping,  lurching, 
tilting,  etc.  It  and  tbe  other  coaches  left  the 
rails  and  were  running  along  oa  tbe  ties.  The 
fttnt  wlieeiB  of  plataitjff'B  coach  finally  got  off 
an  the  ground  over  the  toA  of  the  ties.  Pas- 
sengera  were  thrown  to  and  fro,  against  tbe 
windows,  seats,  and  sides  of  the  cars.  There 
was  great  exdtnnent  and  eonfdslott ;  fright- 
ened women  were  screaming,  etc.  When 
near  Davis,  the  train  atopped  wldi  a  audden 
Jerk,  throwing  passra^rs  forward.  Plaln- 
tlff*B  dau^t^  was  thrown  forward,  and  on 
regaining  her  seat  found  that  plaintiff  had 
fallen  down  between  the  seats  with  her  knees 
cramped.  She  lifted  her  mother  back  Into 
the  seat  and  assUrted  her  down  the  steps  In 
leaving  the  car.   An  emetgeacj  train  was 


made  up,  and  platntlfl  was  carried  back  to 
sues  in  the  baffiage  car. 

The  def mdant  rtood  upon  its  gmeral  d» 
nlal,  but  made  no  attempt  to  show  what 
caused  said  coaches  to  leave  the  track. 

Plaintiff  dalma  to  bavo  been  aerlously  and 
permanently  Injured  under  tbe  drcumstances 
aforesaid. 

Appellant  In  its  tnlef  Inalata  that  tbe  vw^ 
diet  of  the  Jury  la  greaaly  excessive;  that  the 
Jarors  wwe  actuated  by  paaskm,  prejudice, 
or  sympathy  in  returning  go  large  a  verdict, 
and  we  are  asked  to  reverse  and  remand  the 
oauae  by  reason  thereof. 

Other  enore  an  ecmiplained  tO,  Hdatinc  to 
the  exclusion  «f  tbe  testimony  of  certain 
witnesses  given  at  tbe  former  trial;  and  in 
regard  to  the  alleged  lmpr(^r  and  prejudi- 
cial examination  of  certain  physicians  called 
as  plaintiff's  witnesses.  In  order  to  avoid 
r^etltlon,  we  will  consider  the  forecoinf 
matters  In  the  opinion. 

Defendant,  in  due  tlme^  filed  Its  motion  for 
a  new  trial,  which  was  overruled,  and  the 
cause  duly  appealed  to  this  court. 

Sutton  &  Huston,  of  Troy,  Fauntleroy,  Gnl- 
len  &  Hay,  of  St.  Louis,  and  Hoetetter  & 
Haley,  of  Bowling  Green,  for  appellant 

Cree<ai,  Penn  &  Palmer,  of  Troy,  A.  E.  L. 
Gardiner,  ot  Clayton,  Prank  Howell,  of  Troy, 
and  Henry  S.  Canlfleld,  of  St  Louis,  for  re- 
spondent 

RAILET,  C  (after  stating  the  facts  as 
abov^.  I.  Under  app^lan^s  assignments  d 

error,  we  find  the  following : 

"(1)  The  verdict  Is  to  grossly  excessive  and 
is  indicative  of  such  passion  and  prejudice  on 
the  part  of  tbe  Jury  that,  the  vice  cannot  be 
cared  by  remittitur  ordered  in  this  court;  but 
the  cure  can  only  be  properly  effected  by  a  re- 
versal of  the  judgment" 

[1]  The  printed  abstract  ot  record  In  this 
cause  covers  400  pages  of  printed  matter. 
More  than  350  pages  of  said  abstract  relate 
solely  to  the  questions  of  injury  and  damageOL 
Said  rectml  embraces  the  testimony  of  more 
than  40  witneseea,  and  at  least  S8  of  these 
testified  In  reqKct  to  the  extent  of  plalnttff'B 
Injmtes,  etc.  We  have  carefully  reed  all 
the  evidence,  as  well  aa  the  briefs  ct  counsel 
upon  each  side.  It  is  not  the  provlnoe  of 
this  court  to  pass  upon  the  weight  ot  the  ev- 
idence, and  we  shall  not  attempt  to  do  ao. 
It  is  clear  from  the  undisputed  facts  12uit 
plaintiff  (HI  August  29,  1912,  was  a  paasa^n 
upon  detendantfs  train,  and  that  tbe  latt^, 
or  a  portion  of  same,  left  ttte  rails  and  threw 
the  plaintiff  between  the  eeate  oC  the  ear  In 
which  she  was  riding. 

Plaintiff  introduced  substantial  evidence 
tending  to  show  that  she  received  an  Injury 
at  the  time  of  the  acddoit,  alUkou^  no  phy- 
sician was  called  to  see  her  nntll  about  tbe 
21st  of  October,  1912.  She  waa  about  M 
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years  of  age  at  Oie  date  of  the  aeddeut,  and 
had  been  In  good  health  prior  to  that  date. 
Both  plalntier  and  her  daughter,  as  well  as 
other  witnesses,  testified  that  after  the  acci- 
dent her  right  knee  was  swollen  and  Inflam- 
ed; that  llnim^ts  and  home  remedies  were 
uaed  to  reduce  the  swelling,  and  that  from 
December  3,  1912,  until  the  last  trial  In  Se>- 
tember,  1919,  during  a  period  of  nearly  7 
rears,  plalnttfTa  tiffiit  knee  had  beat  nroUen 
and  Inflamed;  that  during  most  of  aaldtlme^ 
her  llmh  was  In  plaster  cr  her  knee  eorered 
with  splints;  that  during  said  period  she  bad 
been  a  constant  snfFera,  and  at  the  trial  was 
in  iffactioally  no  better  ocmdltloD;  that  iba 
had  been  suffering  dnrlngsaid  period  with  In^ 
flanonatitm  of  the  tJasnea  in  and  around  her 
li^t  knee  Joint;  that  said  C(»dltian  was 
termed  by  the  medical  profession  "arthri- 
tis" ;  that  It  could  have  been  caused  by  an 
injury  and  was  not  Qie  result  ot  rheumatism. 

The  defendant  sou^t  by  a  large  nnmbw  of 
witnesses  to  discredit  iF>*'"t<*f  and  her  Inju- 
ries, by  introducing  in  eridence  her  state- 
ments^ her  appearance  and  aivA^it  cmdl- 
tltm  flrom  time  to  tinu^  as  well  as  the  testi- 
mony of  certain  doctors,  including  the  family 
physician,  tending  to  shov  that  her  injuries 
were  mostly  Imaginary,  or  greatly  exagger- 
ated. Defendant  likewise  contends  Qiat  if 
plaintiff  was  suffering  aa  she  alleges^  it  was 
from  rheumatism,  and  not  from  the  effect  of 
any  injury  sustained  In  the  accident 

On  the  otiier  hand,  plaintiff  introduced  a 
number  of  lay  witnessea,  whose  testimony 
tends  to  support  her  eonteuHtm  as  to  her  In- 
juries, and  In  addition  thereto,  produced  be- 
fore the  Jury  the  evidence  ct  Dra.  Charles  H. 
Blf^.  Sugene  Barrymore.  O.  G.  fixers,  Har- 
rey  S.  McKay,  William  Thomas  Oenghllnt 
and  Fred  Ball^. 

These  six  reputable  physicians  examined 
plaintiff  between  August,  1912,  and  Septem- 
ber, 1919,  at  different  times.  Some  of  them 
had  her  under  treatment  for  months  at  a 
tlma  The  testimony  of  Dr.  Klgg»  tends 
to  show  that  he  had  known  plaintiff  for 
about  twenty-five  years ;  that  he  commenced 
trretlng  her  about  the  17th  of  December, 
1912;  that  her  right  knee  was  sore  at  that 
time,  and  was  larger  than  her  left;  that 
be  had  her  go  to  bed  and  keep  her  limb 
Qulet;  that  he  gave  her  local  treatment  for 
about  eight  or  ten  mcmths.  Dr.  Barrymore 
tee ti fled,  in  substance,  that  he  commenced 
treating  plaintiff  about  June,  1914;  that  he 
examined  her  at  that  time,  and  found  symp- 
toms of  ailment;  that  her  right  knee  wab 
swollen ;  that  she  had  increased  temperature 
of  that  part  of  her  body,  which  looked  red 
and  was  tender ;  that,  lu  bla  i^iinlon,  she  was 
then  suffer'ug  with  "arthritis,"  which  means 
an  Inflammation  ot  the  tissues  In  and  around 
the  Joint;  that  the  condition  In  which  he 
found  her  knee  might  have  been  produced  by 
an  Injury;  that  about  the  Xst  of  July,  1914, 


be  put  her  rigbt  limb  at  rest  by  flxinff  It  In 
a  plaster  cast;  that  he  kept  It  in  that  condi- 
tion for  about  two  mtmths ;  that  the  swelUng 
had  subsided  when  be  t0(dc  the  jdaater  cSt ; 
that  after  about  two  wetiu  the  swtfling  re- 
turned; thatbettieniKitonanordbiaiyboard 
splint  to  keep  the  Joint  surfaces  from  rubbing 
each  other ;  that  he  treated  plaintiff  during 
three  years;  that.  In  his  opinion,  ber  mjozy 
Is  penaanent;  that  she  would  have  to  ke^ 
on  wearing  appliances  to  keep  the  kneejolnt 
from  moving,  irritating,  and  inflaming  the 
surfaces;  that  she  would  never  be  relieved, 
unless  by  an  operation. 

WUboiit  quoting  the  testimony  farther,  the 
above-named  physlelanB,  with  one  accord, 
found  plaintiff's  right  knee  swc^en  and  In- 
flamed when  th^  examined  It  at  different 
times  during  said  seven  years.  I^ey  gave 
it  as  their  req>e<Aive  oirinlons  that  her  condl- 
Umi  might  have  been  produced  by  an  injury ; 
that  she  was  suffering  with  "artbritlsT  of  the 
kneejolnt;  that,  is  their  opinion,  her  condi- 
Uon  Is  not  produced  by  rheumatism ;  that 
her  Injury  la  permanent  and  painfuL 

[2,  S]  The  record  hidicates  that  die  case 
was  fairly  and  carefully  tried  by  the  court 
and  jury;  that  nothing  occurred  during  the 
progress  of  tbe  trial  which  was  calculated  to 
arouse  the  passion,  prejudice,  or  sympathy  of 
the  Jury.  The  latter  was  confronted  with  a 
sharp  conflict  as  to  tiie  testimony  relating  to 
plaintilTs  Injury  and  the  estent  of  same.  It 
is  manifest  from  the  record  that  the  jurors 
believed  the  witnesses  tor  plaintiff  in  prefo-- 
ence  to  those  produced  by  defendant.  It  was 
the  peculiar  province  of  the  Jury  to  pass  up- 
on the  facts,  determine  the  extent  of  respond- 
ent's Injuries,  and  to  flz  her  compensation 
therefor.  Upon  a  carnal  oi»islderaU<m  of  aU 
tiie  evidence,  we  are  of  the  <^^on  that  the 
verdict  of  the  jury  for  $12,000^  under  tlie 
circumstances  of  the  case,  should  not  be  dis- 
turbed as  either  unwarranted  or  excessive. 

The  foregoing  cotttmthm  of  ^pptilant  Is 
accordingly  overruled. 

[4]  2.  It  is  alleged  that: 

"The  court  erred  In  excluding  the  testimony 
or  depositions  or  statements  of  three  witnesses 
for  defendant,  viz.:  Mary  O.  Tea^ue,  Hissouri 
n.  Hudson,  and  Mrs.  William  Sdirader  as  pre- 
served in  the  bill  of  exceptioaa  at  the  former 
trial  at  Glayton,  Mo.,  In  the  dicoit  eonrt  of  St. 
Louis  conn^.** 

It  appears  frcra  the  record  that  at  tbe  sec- 
ond trial  at  Clayton,  Mo.,  In  1917,  defendant 
asked  for  a  continuance  ct  the  cause,  in  order 
that  It  might  obtain  the  testimony  of  the 
three  witnesses  above  named,  to  be  used  at 
the  trial.  Plaintiff,  to  obviate  a  continuance 
of  Uie  cause,  admitted  that,  if  said  witnesses 
were  personally  present  at  the  trial,  they 
would  testify  in  behalf  of  defendant,  as  stat- 
ed in  the  application  for  a  continuance.  l>e- 
fendant  thereupon  availed  itself  ot  tbe  testl- 
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mony  of  nid' wltnevses  u  above  Indicated. 
Th^r  erldeBce;  as  oontalned  In  the  applica- 
tion tor  a  continuance,  was  Incorporated  in 
the  bill  of  exceptions  filed  ia  the  second  trial, 
and  Is  set  out  in  the  abstract  of  record  herein. 

It  Is  not  claimed  that  an  application  for  a 
cmtlnuaace  was  filed  at  the  last  trial,  nor  is 
it  claimed  that  plaintiff  had  any  opportunity 
to  croas-ezamlne  said  witnesses  before  the 
second  trial.  The  testimony  of  said  witness- 
es, aa  set  out  in  the  abstract  of  record  herein, 
is  merely  cumulative.  It  aK>ear8  trom  the 
record  Uiat  more  than  a  dozen  wltoeaaea 
testified  In  b^lf  of  defendant  to  stdMtantl- 
ally  the  same  facta  set  out  as  the  testimony 
of  said  absent  witnesses.  But,  ev^  if  said 
testlnKmy  had  not  been  simply  cnmnlmtlTe, 
we  are  of  Uie  opinion  that  the  trial  coqrt 
committed  no  error  in  excluding  same.  Sec- 
tion 1890,  B.  8.  1910;  Section  5401.  R.  8. 
1919;  Padsitt  T.  Moll  and  Citisen's  Ry.  Co., 
159  Mo.  loc  dt  154,  155.  00  S.  W.  121,  52  U 
B.  A.  854,  81  Am.  St  Bep.  347 ;  Ely-Walker 
D.  a.  Co.  T.  Mansur,  87  Mo.  App.  loc.  dt  114, 
116. 

{!]  Section  5401,  supra,  provides  for  the 
admission  of  competent  evidence  under  the 
circumstances  detailed  therein,  but  does  not 
cover  the  question  presented  here. 

It  is  unnecessary  to  pri^ong  this  branch  of 
the  discussion,  for  our  Supreme  Court  in 
banc,  in  the  Fadgltt  Case,  supra,  at  pages  153 
and  154  of  150  Mo.,  at  page  124  of  60  S.  W. 
(52  U  R.  A.  8&4,  81  Am.  St  Bep.  tf47),  has 
condudvely  settled  this  auesUon  adversely 
to  appellant's  contention  as  follows: 

"Ordinarily  a  party  is  entitled  to  have  bis  ad- 
verBory  produce  his  witnesaes  in  court,  to  tfa« 
end  that  ther  may  be  seen  aod  cross-examined, 
and  the  waiving  of  tliat  right  is  often  no  trivial 
nutter.  Besides,  an  affidavit  drawn  by  a  shill- 
fal  lawyer  is  apt  to  be  very  mnch  to  the  point 
and  ia  very  forcdul  as  evidence.  The  law  will 
allow  it  wdy  because  the  emergency  demanda 
it,  and  the  opposite  party  agrees  to  it  only  to 
•void  delay. 

"But  in  this  instance,  after  the  plaintiff  made 
the  admission  which  would  antborise  the  affi- 
davit to  be  read,  the  court  of  its  own  motion 
postponed  the  trial  for  a  mouth  and  four  days. 
The  affidavit  stated  on  its  face  that  the  witness 
re^ed  in  St  liouis,  and  could  be  produced 
at  the  next  term;  yet,  when  more  than  a  month 
was  aflForded  the  defendant  before  the  trial 
would  be  called,  no  effort  was  .shown  to  have 
beeif  made  to  produce  him,  but  the  court  suf- 
fered the  affidavit  to  be  read.  The  emergency 
under  which  the  law  would  have  allowed  the 
affidavit  to  be  read  had  passed,  and  the  consid- 
eration which  induced  the  plaintiff  to  make  the 
admission  had  failed.  This  was  a  very  nia- 
terial  witness,  professing  to  have  seen  the  acci- 
dent *ad  whose  evidence  professed  to  cover 
every  point  of  the  defense.  The  affidavit  said 
of  this  witness  that  there  was  no  other  person 
whose  evidence  'could  have  been  procured  at 
this  term  of  said  court  by  whom  he  or  it  (affi- 
ant or  defendant)  can  prove  or  fully  prove  the 
same  facts.'  And  the  record  shows  that  that 
was  so. 


"The  admis^on  of  a  party  under  sudi  dr- 
camstancea  to  obtain  a  present  trial  does  not 
stand  for  all  time,  bat  ceases  when  the  emer- 
gency ceases.  If  it  should  be  held  to  be  bind- 
lag  a  month  later,  there  is  no  reastm  why  it 
ahoold  not  be  so  held  six  months  later.  A 
month  is  as  long  notice  as  is  ordinarily  given 
of  the  setting  of  a  cause  for  new  trial;  cer- 
tainly it  ia  long  enough  to  obtain  the  service 
of  process  for  witueaaea  residing  in  the  dty, 
or  to  take  their  depositions  if  they  are  non- 
residents, or  at  all  eventa  it  Is  long  enough  to 
ascertain  whether  or  not  the  evidence  is  at- 
tainable. The  court  erred  in  allowing  the  affi- 
davit to  be  read  over  the  plaintiff's  ol^eetion." 

Judge  Goode,  in  HOy-WaUcer  D.  U.  Co.  v. 
Manaur,  87  Ma  Ap^  loc.  dt.  U4.  116,  rettei^ 
atea  the  same  doctrine  annoonced  by  Jadge 
Valliant  In  the  Padgitt  Case  above  quoted. 

The  above  contention  of  appellant  la  with- 
out merit  and  overruled. 

3.  Defendant's  third  assignment  of  errof 
reads  as  follows: 

"The  trial  court  erred  in  penaittins  eouosel 
for  the  plaintiff  to  conduct  an  Improper  and 
prejudicial  examination  of  certain  physidana 
called  by  plaintiff  as  witnesses." 

We  are  then  referred  to  tbe  areument  of 
dtfendaut,  at  pages  22  and  following  ot  Ita 
brief,  where  the  matters  complained  of  are 
set  ont,  in  respect  to  the  testlnKmy  of  plain. 
tUTs  doctors  admitted  at  tbe  trial,  over  th« 
objections  of  defendant. 

Aa  boretofore  atated,  we  bare  carefully 
read  all  of  the  abstract  ot  record  and  the  ro' 
i^ectiTe  biiatB  of  counaeL  We  were  thor 
OQgbly  familiar  with  the  authorltlfle  dted  by 
appellant  at  page  24  of  Its  brief,  in  re«peet  to 
foregoing  matter,  but  have  again  gone  over 
same  in  oonslderlng  this  case^  and  find  noth- 
ing therein  itliich  would  warrant  us  In  re* 
verdng  and  remanding  the  cause.  We  are  of 
tbe  opinion  that  tbe  reco^  in  regard  to  abova 
contenuons  is  remarkably  free  from  enw, 
and  that  no  testimony  was  glvoi  1^  either 
of  said  physidana  of  whldi  iqipellant  can 
have  any  legal  ground  of  complaint 

4.  The  plaintiff  herein  was  injured  on  the 
29th  day  of  August  1012.  She  has  been  com- 
pelled to  litigate  her  rights  as  a  passenger  on 
defendant's  train,  through  two  different  dr- 
cuit  courts,  twice  in  the  St  Louia  Court  of 
Appeals,  and  finally  in  this  court  tihe  was 
forced  by  defendant  to  go  from  her  own  homo 
to  another  Judicial  dicnlt  to  assert  her 
rights.  Upon  a  careful  consideration  of  the 
case  from  every  viewpoint  we  find  no  valid 
grounds  for  reversing  and  remandiug  the 
cause. 

The  Judgment  below  ia  accordingly  afflrm- 
ed. 

WHEED  and  MOZI^HT,  OO,  cwcBr. 

PER  CUBIAM.  The  foregoing  ophilon  ot 
RAILGT,  C,  la  hereby  adc^ed  aa  tbe  opinion 
of  the  court.  All  concur. 
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STATE  AX  rel.  FEINSTEIN  v.  HARTMANN, 
Judge,  0t«l.   (No.  22572.) 

(Supreme  Court  of  MissouTi.    In  Banc.  Maj 
24,  1921.) 

1.  EleoHoas  «»329— Restrlotlons  In  Conatltn- 
tloB  on  use  of  ballots,  etc,  ae  evldenee,  held 
not  to  deny  oircult  Judge  power  to  issue  sub- 
pcsna  for  production  of  ballots;  "elections." 

The  term  "electioQB,"  as  used  In  tbe  Con- 
stitution of  tbe  state,  does  not  include  elec- 
tioos  held  merely  to  nominate  candidates  for 
office  and  restrictions  on  the  use  of  bidlots, 
etc^  as  evidence  and  in  eridence  do  not,  hj 
reason  only  of  tbdr  presence  in  the  Oonstitu- 
tion,  in  any  way  tend  to  deny  to  a  ^df  e  of  the 
circuit  court  power  to  issue  a  subpcena  duces 
tecum  to  require  ballots  at  primary  election  to 
be  produced  before  a  grand  jury. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Elec- 
tion.] 

2.  Elections  «=;9|20— Constitutional  provision 
Inoorporatsd  In  primary  law  by  refereno*. 

Const,  art.  8,  S  S,  relating  to  ballots,  was 
Incorporated  in  the  Primary  Law  of  1007  by 
reference,  and  became  a  part  of  such  act  it- 
self, and  as  effective  in  all  respects  as  if  it 
had  been  written  in  at  length. 

3.  Statutes  «=»I49— Legislature  has  power  to 
eliminate  provisions  incorporated  by  refer- 
ance,  Including  a  oosstltutional  provision. 

Tbe  Legislature  has  as  much  power  to 
eliminate  from  a  statute  provisions  incorpo- 
rated therein  by  reference  as  it  has  to  repeal 
any  other  part  of  a  law  it  has  enacted,  and 
tiie  fact  that  a  prpnsion  incorporated  by  ref- 
erence is  a  provision  of  the  state  Oonatitution 
gives  it  no  added  force. 

4.  ElacrtlORs  ^329-8tatatfl  heM  not  to  parw 
nit  elrenit  Judge  to  Issue  subpsu.  for  pro- 
duelloa  of  primary  election  ballot  boxes,  ato. 

Rev.  St  1919,  I  6403.  doea  not  permit  jndge 

of  drcoit  court  to  issue  subpcena  duces  tecum 
requiring  production  in  eridence  before  tbe 
erond  jury  of  the  ballot  boxes  and  contents 
thereof,  tally  sheets,  poll  books,  and  the  official 
returns  and  statements  made  by  the  judges  and 
clerks  of  a  primary  election,  such  section  re- 
pealing by  implication  any  antagonistic  fea- 
tures of  section  4S53.  including  provisions  of 
Const  art.  8,  }  3,  made  a  part  thereof  by  ref- 
erence. 

5.  Elections  «=s>3l  I— Legislature  had  power  to 
deny  grand  Jury  right  to  uaa  primary  tlae- 
tlon  ballots. 

Tbe  Legifllatore  had  the  power  to  enact 
Bev.  St.  1919,  }  5403,  providing  that  grand 
jury  could  not  uss  primary  election  ballots. 

6.  Prohibition  «=>2&— Supreme  Court  has  no 
authority  to  amend  subpcena  dnoet  teoum  la 
prohlbltloR  proooedlag. 

In  a  proceeding  in  the  Supreme  Court  to 
prohibit  drcoit  judge  from  enforcing  a  sub- 
[Kena  duces  tecum,  requiring  the  production 
before  the  grand  jury  of  ballots  of  primary 
Section,  the  only  matter  before  the  Supreme 
Court  la  the  question  of  tbe  power  of  the  cir- 


«Dit  Judge  to  mferee  the  partfenlar  ■iil9<Bna  as 
issued,  and  it  cannot  consider  a  anggestion 
that  circuit  judge  does  net  actually  intend  to 
enforce  the  subpcena  according  to  its  terms  but 
only  so  far  as  may  be  lawful  under  the  stat- 
utes, it  not  being  open  to  the  Supreme  Omut 
to  amend  the  subpcena. 

7.  Constitutional  law  «»70<3)— Coarta  ■usS 
apply  law  as  people  have  made  It. 

When  the  General  Assembly  enacts  a  valid 
law,  tbe  Supreme  Court,  whatever  may  be  the 
views  of  its  members  as  individual  citizens  up- 
on a  question  of  policy  involved,  must  submit 
to  the  dedsion  of  the  majority,  and  apply  tbe 
law  as  tbe  people  bave  made  it. 

ECgbee  and  David  E.  Blair,  J3a  dissenting. 

Apidloation  by  tbe  State  of  MiawHul  od 
Oie  retatton  of  H.  B.  S^dnsteln.  ftff  a  writ  ct 
prohibition  to  Uoan  Hartnann.  Jndce  of 
the  Glrciilt  Gonrt  of  the  City  of  St  Lonla, 
Dlvialoa  Mo.  2,  and  another,  from  aifbrdnff 
a  subpoena  duces  tecum.  Preilminary  rule 
made  absolute. 

Abbott,  Fanntleroy,  Cullen  &  Edwards,  at 
St.  Louis,  for  r^ator. 

Curlee  &  Hay  and  Ddward  A.  Feehan,  all 
of  St  LoDla,  for  reepondents. 

JABAES  T.  BLAIR,  J.  R^ator  seeks  to 
prohlut  respondent,  a  judge  of  the  circuit 
court  of  the  dty  of  St  Louis,  from  enforcing 
a  subpcena  duces  tecum  he  bad  previously  is- 
sued which  Is  directed  to  the  members  of 
the  board  of  electicHi  coffimlasiMiers  of  the 
city  of  St  Louis,  and  which,  fnnnal  paita 
omitted,  reads  tbtis: 

"You  are  hereby  commanded  that,  aetting 
aside  all  manner  of  excuse  and  delay,  yon  be 
and  appear  before  our  grand  inquest  n>om,  215 
Municipal  Courts  Building,  in  the  city  of  St. 
Louis,  on  the  fifteenth  day  of  November,  1920, 
at  2  o'clock  p.  m.,  then  and  there  to  testify, 
and  the  truU  to  speak,  in  a  certain  cause  pend- 
ing before  the  grand  jury,  wher^  Uie  state  <tf 
Missouri  is  plaintiff,  and  you  are  further  com- 
manded to  bring  with  you,  and  then  and  there 
produce  in  evidence  the  ballot  boxes  and  con- 
tents thereof,  tally  sheets,  poU  books  and  the 
official  returns  and  ststementa  made  by  the 
judges  and  derks  of  election  to  the  board  of 
election  commissioDers  used  and  made  in  con- 
nection with  tbe  primary  election  held  in  the 
city  of  St  Louis,  Mo.,  on  tile  3rd  dsy  of  Au- 
gust 1920,  in  the  following  precincts  of  the 
following  wards:  Second  of  the  flnt;  fourth 
of  tbe  fifth;  sixteenth  of  the  twelfth;  eighteenth 
of  tbe  fifteenth;  fifth  of  the  seventeenth: 
twelfth  of  the  seventeenth;  tenth  of  the  twenty- 
fifth;  twenty-fourth  of  the  twenty-seventh.  And 
this  you  shall  in  no  wise  omit  And  the  per- 
son or  officer  serving  this  writ  is  commanded 
to  have  the  same  at  the  time  and  place  afore- 
said, certifying  thereon  his  return." 

In  view  of  some  suggestions  whidi  coocem 
the  acope  of  admissltms  made.  It  (a  deoned 
advisable  to  set  out  the  plieadtngs  tn  the  <sse. 
These  are  brief,  and  make  tlie  Issnes  so  dear 
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that  they  consfiti^  a  rofltdent  atatentent  of 
the  case.  The  ai^tlicatliHi  for  the  writ,  cap- 
tiaa  and  sisnatures  omitted,  la  as  follows: 

"The  state  of  Missouri  cornea  now  and  biinga 
this  action  at  the  relation  and  to  the  use  of 
H.  S.  reinstein,  as  relator,  and  thereupon 
ahowa  to  the  honorable  the  Supreme  Court  of 
Misaourt,  that  the  respondeat,  the  Zlonorable 
Moses  Hartmann,  is,  and  at  all  the  times  here- 
inafter mentioned  was,  one  of  the  judges  of 
the  Eighth  judicial  circuit  of  Missouri,  presid- 
ing in  division  No.  12  of  the  circuit  court  of 
the  dty  of  St.  Louis,  Mo.;  that  pri^r  to  the 
occurrence  of  the  matters  and  tilings  herein- 
after complained  of  there  was  pending  in  the 
said  division  of  the  sold  circuit  court  an  in- 
Testigatiou  before  the  grand  jur;  for  the  pur- 
pose of  hanng  indictments  preferred  against 
certain  jodgea  and  derka  of  election  who  serv- 
ed as  sach  at  the  primary  election  held  in  the 
city  of  St  Louis  on  August  3,  1920;  that  while 
said  mattera  were  being  investigated  then  and 
there  the  circuit  attorney  of  tlie  city  of  St 
Louis,  and  as  such  appearing  for  the  atate  of 
Missouri,  filed  in  the  said  division  of  said  court 
a  petition  in  writing,  addressed  to  the  respond- 
ent herein  as  drcoit  judge  presiding  In  said 
dlvtrion,  praying  the  issuance  of  a  writ  of  sub- 
piBiia  duces  tecum  directed  to  the  chairman, 
secretary,  and  members  of  the  tH>ard  of  election 
commissioners,  commanding  them  to  appear  in 
said  division  of  said  court  before  the  grand 
jury,  and  bring  with  them  for  inspection  and 
uae  as  evidence  therein  certain  ballot  boxes, 
ballots,  poll  books,  returns  and  certificates 
used  in  the  said  primary  election  held  iu  the 
said  city  of  St  Lonis  in  the  month  of  August, 
1920;  that  thereafter,  to  wit,  on  the  13th  day 
of  November,  1920,  the  respondent,  having  duly 
considered  the  same,  gave  judgment  sustaining 
the  said  application,  and  thereupon  caused  to 
be  entered  upon  the  record  of  said  division  of 
said  circuit  court  an  order  directing  that  such 
aubpcena  duces  tecum  should  be  issued,  and  on 
said  13th  day  of  November,  1920,  did  issue  a 
duces  tecum,  a  copy  of  which  is  hereto  at- 
tached, marked  'Exhibit  A,*  and  that  the  said 
respondent  Is  threatening  and  is  about  to  en- 
force the  said  order  and  compel  compliance 
therewith,  although  he  is  wholly  without  juris- 
dfctioD,  power,  or  authority  so  to  do,  and  wOl 
carry  out  his  said  threat  and  enforce  tiis  said 
order,  unless  restrained  by  the  order  oC  ttiis 
court  to  the  great  and  irreparable  prejudice 
and  injury  of  the  said  relator.  That  the  said 
order  of  the  said  respondent  Is  wholly  beyond 
his  jurisdiction  to  make  or  enforce,  and  is 
coram  non  judice,  and  null  and  void,  because 
it  is  Itf  direct  violation  of  the  provisions  of 
section  3  of  article  8  of  the  Constitution  of  the 
state  of  Missouri,  and  of  the  statutes  of  the 
state  of  Missouri,  and  in  conflict  with  the  prior 
and  controlling  decision  and  <q)inion  of  this 
court. 

"Relator  says  subpcena  duces  tecnm  baa  been 
duly  served  upon  the  aforesaid  parties.  The 
said  members  of  the  board  of  election  commis- 
sioners of  the  said  ci^  of  Bt.  Louis  and  said 
officera  will  obey  the  said  order,  and  will  pro- 
duce and  exhibit  the  ballots,  poll  books,  and 
other  election  records,  as  required  by  said  or- 
der, unless  the  same  be  set  aside  and  the  en- 
forcement tbereol  arrested  as  hereinafter 
prayed.    That  for  the  reas<ms  aforesaid  the 


said  ballots  ore  not  competent  evidence  on  be- 
half of  the  state  of  Missoari  before  said  grand 
Jury  or  in  tiie  prosecution  of  any  indictment 
that  may  be  returned. 

"Xour  relator  states  that  he  is  a  qualified 
voter  of  the  city  of  St  Louis,  and  has  been 
such  at  all  times  mentioned  herein;  that  he 
was  one  of  the  judges  at  the  primary  election 
held  in  the  city  of  St  Louis  on  the  3d  day  of 
August,  19^;  that  he  resides  in  precinct  16, 
ward  26,  and  that  he  cast  his  vote  at  said  pri- 
mary election  in  said  ward  25  and  precinct  10. 
Respondent,  as  the  judge  of  the  circuit  court 
made  an  order  directing  that  the  ballot  box 
and  key  to  the  same,  used  at  the  aforesaid 
election  in  said  precinct  &nd  ward,  on  the  date 
aforeeoid,  and  the  contents  thereof,  to  wit,  bal- 
lots cast  at  said  primary  election,  the  poll 
books,  and  tolly  sheets,  and  all  the  records 
made  by  said  election  officers,  be  produced  and 
delivered  before  tka  cnnd  Jnrjr  with  the  view 
and  for  the  purpose  ^  having  the  ballot*  cast 
at  aaid  primary  election  on  said  date  examined 
and  used  in  evidence,  and  said  ballots  made 
public;  that  the  purpose  for  which  this  evi- 
dence is  required  is  to  establish  the  correct- 
ness or  falsity  of  the  count  and  return  made 
by  the  election  officers  of  the  ballotr  cast  at 
aaid  primary  election  in  nid  precinct  and  wrd, 
and  that  the  same  is  aooght  foe  this  purpose, 
and  no  other.  It  Is  des&ed  by  the  stste  to 
produce  and  offer  in  evidence  the  ballots  found 
in  said  box,  and  to  use  all  the  said  records  in 
evidence,  and  thereby  ascertain  and  make  pub- 
lic how  relator  and  other  electors  voted. 

"And  the  said  petitioner  farther  states  that 
the  proceedings  instituted  and  followed  as 
sforeaaid  ore  a  direct  encroachment  upon  the 
authority  and  jurisdiction  of  this  eoiut,  and 
ore  in  eontempt  of  this  honorable  court,  its 
authority,  and  dignity;  and  under  the  Constitu- 
tion and  the  laws  it  is  made  the  core  of  this 
court  that  the  said  circuit  court  ss  well  as  all 
other  inferior  oonrta,  ke^  within  the  bounds 
and  limits  of  the  several  jurisdictions  prescrib* 
ed  to  them  by  the  laws  of  the  state. 

''Wherefore,  the  relator  prays  this  court  to 
issue  its  order  directed  to  the  respondent  here- 
in commanding  him  to  show  cause  on  a  cer- 
tain day,  to  be  tfxed  thcr«n,  why  he  should 
not  be  abatrfntely  prohibited  from  mforcing 
the  aforesaid  wder  by  any  meoaa  whatsoever, 
and  bom  eompeUiog  or  further  attempting  to 
compel  the  production,  or  exbibitiou,  or  other 
use  the  said  ballots  or  elsction  records  men- 
tioned in  said  order  and  In  said  application  fpr 
the  writ  of  subpcsns  duces  tecum  before  said 
grand  jury,  and  enjoining  him  in  the  fneantime 
and  until  the  final  dispoaition  of  this  cause  to 
refrain  from  enforcing  or  attempting  to  en- 
force bis  said  order  in  any  manner  and  to  any 
extent  whatsoenr.** 

Attadied  to  tlila  was  a  WBV  of  the  mib* 
poena  duces  tecum  In  qnestlm,  wbldi  has 
been  aet  out.  Vpoa  the  filing  of  this  appll* 
caticm,  after  notice,  a  preliminary  rule  was 
issued  as  prayed.  B«spoudent8  appeared 
and  filed  a  return,  which,  caption  and  sicna- 
tnrea  omitted,  reads  tbusi 

"Now  come  Moses  Hartmann,  Judge,  and 
Lawrence  M<J}aniel,  circuit  attorney,  respond- 
ents herein,  and  fox  their  joint  and  separate 
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retarn  to  the  order  to  show  catue  heretoton 
inoed  herein  etote  that  at  and  prior  to  th« 
times  tnentfoned  in  relator's  petitioD  herein, 
the  October  term,  1920,  grand  jury  in  and  for 
the  city  of  St.  Louis,  Mo.,  was  in  sesBion,  hav- 
ing been  duly  impaneled  and  sworn,  and  tiad  en- 
tered apon  the  discbarge  of  its  duties;  that  in 
the  course  of  its  deliberatioDs  the  said  grand 
jury  was  investigating  frauds  committed  in  the 
city  of  St  Louis  at  the  primary  election  held 
on  August  8,  1920,  and  had  before  it  evidence 
tmdlng  to  show  that  the  judges  and  derks  of 
election  in  the  several  voting  predncto  of  said 
dty,  and  in  particular  in  the  sixteenth  predneC 
of  the  twenty-fifth  ward,  had  been  guilty  of 
frand  in  the  count  and  tally  of  the  votes  and 
ballots  cast  at  said  election,  and  of  making  a 
false  return  of  said  votes  and  ballots;  and  said 
grand  Jury,  being  desirous  of  establishing  the 
c^rectness  or  falsity  of  the  con&t  and  return 
made  by  the  said  electUm  officers,  uid  of  vot- 
ing indictments  against  election  officers  guilty 
ot  violations  of  law,  if  such  violations  were 
found,  requested  the  production  before  them 
of  the  ballot  boxes  and  other  records  mention- 
ed in  the  sabpoena  dncea  tecum  hereinafter 
described. 

"That, pursuant  to  said  request  of  said  grand 
jury,  respondent  McDaniel,  circuit  attorney, 
and  ae  such  legal  adviser  of  said  grand  jnry, 
caused  to  be  prepared  and  presented  to  re- 
spondent Hartmann,  Jodge,  a  petition  for  a 
snbpoena  duces  tecum  to  be  directed  to  the 
board  of  election  commissioners  of  the  city  of 
St.  Louis,  commanding  the  members  of  said 
board  to  appear  before  said  grand  jnry  and  to 
bring  with  them  the  ballot  boxes  and  contents 
thereof,  tally  sheets,  poll  books,  and  the  of- 
ficial returns  and  statements  made  by  the  judg- 
es and  clerks  of  election  in  certain  precincts 
mentioned  in  said  subpcena,  indnding  the 
teenth  precinct  of  the  twenty-fifth  ward  of  the 
city  of  St  liouis. 

"That  thereafter,  on  the  13th  day  of  Novem- 
ber, 1920,  respondent  Hartmann,  judge,  caused 
to  be  issued,  and  there  was  issued  by  the  derk 
of  said  circuit  court,  a  subpoena  duces  tecum, 
commanding  said  board  of  election  commission- 
ers to  appear  before  said  grand  jury  and  bring 
with  them  the  ballot  boxes  and  contonU  there- 
of, tally  sheets,  poll  books,  and  the  official  re- 
tarns  and  stotemento  made  by  the  jn^ea  and 
derks  ci  election  in  ths  predncts  mentioned  in 
■aid  BubpoBa,  including  the  sixteenth  prednet 
of  the  twentr-fitth  ward  <a  the  dty  of  St. 
liOuis. 

"Respondents  admit  that,  as  alleged  In  rela- 
tor's petition  herein,  'the  purpose  for  which 
this  evidence  is  required  is  to  establish  the 
correctness  or  falsity  of  the  count  and  retuni 
made  by  the  eloction  officera  of  the  balloto  east 
at  said  prhnary  election  In  said  prednet  and 
ward,  and  that  the  same  is  sought  for  this  pur- 
pose and  no  other.' 

"Respondents  deny  that  the  respondent  Hart- 
mann, judge,  was  or  is  without  jurisdiction, 
power,  or  authority  to  compel  compliance  with 
said  subpoena,  and  deny  that  the  order  of  said 
Hartmann,  judge,  causing  said  subpoena  to 
issue,  was  or  is  beyond  his  jurisdiction,  or  co- 
ram non  jodiee,  or  null,  or  ^d,  or  fai  violation 
section  8  of  article  S  of  the  Constitution  of 
SGssouri,  or  in  violation  of  the  statutes  of  the 
state  of  liissouri;  and  deny  that  the  said  or- 


iw  was  w  la  in  conflict  whk  prior  e&tOxoBlat 
dtdsiona  and  oidniona  of  tbla  court. 

"Bespondente  admit  that  said  sabpoBna  was 
duly  served  upon  the  said  board  «i  aleetion 
commissionera,  and  that  the  members  of  said 
board  were  and  are  wOlinc  to  obey  aaSd  aob- 
pcBua. 

"Bespondente  deny  that  the  said  ballote  are 
not  competent  evidence  on  behalf  of  the  state 
of  Missouri  before  said  grand  jury,  and  deny 
that  they  are  not  competent  evidence  in  the 
prosecution  ot  bidictmente  retomed  aa  a  re- 
sult of  a  true  count  of  aald  ballots. 

"Reepondenta  admit  that  relator  is  and  was 
a  qualified  voter  of  the  dty  of  St  Louis,  and 
that  he  was  one  of  the  judges  of  election  in 
the  sixteenth  prednet  of  the  twenty-fifth  ward 
at  the  primary  election  held  on  August  B,,192lO; 
admit  tiiat  respondent  resides  in  said  sixteenth 
prednet  of  said  twenty-fifth  ward,  and  that  he 
cast  his  vote  therein  at  said  primary  elaction. 

"Bespondente  deny  that  said  subpoena  duces 
tecnnl  wai  issued  for  the  purpose  of  maldng 
public  any  ballot  cast  at  said  primary  eleetion, 
or  for  the  purpose  of  making  public  how  rela- 
tor or  any  other  elector  voted. 

."Beepondento  deny  that  the  proceedings  in- 
fltitnted'  and  followed  as  aforesaid  were  or  are 
an  encroachment  upon  the  authority  or  juris- 
diction of  this  court  and  deny  that  the  same 
were  or  are  in  contempt  of  this  court  or  of  ite 
authority  or  dignity. 

"And  for  tSteir  further  return  to  the  order 
to  show  cause  herein,  respondente  say  that 
said  subpoena  duces  tecum  was  prayed  for 
and  ordered  to  issue  pursuant  to  the  stetatea 
of  the  state  of  Missouri  in  such  case  made  and 
provided,  and  especially  section  6347,  Bev.  Stat 
Mo.  1909,  and  pursuant  to  controlling  dedsiona 
and  orders  of  this  court,  namely,  Gantt  t. 
Brown,  288  Mo.  D60  [142  S.  W.  422];  Rtete 
ex  rel.  v.  Gohum,  200  Mo.  177  p.68  &  W. 
956];  State  ex  rel.  v.  Thurman.  268  Mo.  S37 
[187  S.  W.  1190];  and  State  ex  rel.  Baliih  v. 
Eiuaey,  Judge,  where  an  order  was  made  de- 
nying a  preliminary  role  to  prohibit  the  opening 
of  ballot  hexes  used  In  a  general  election. 

"Respondents  further  state  that  In  the  inves- 
tigation of  election  matters  by  said  grand  jnry, 
as  aforesaid,  there  was  no  violation  of  any 
alleged  right  of  secrecy,  or  other  constitution- 
al right  of  any  voter;  that  in  the  count  of  bal- 
lots by  said  grand  jury,  and  In  the  InAetmants 
voted  and  returned  against  election  officers  (In 
precincts  other  than  the  sixteenth  prednet  of 
the  twenty-fifth  ward,  where  no  examination 
or  count  of  ballots  wae  had  because  of  the 
pendency  of  this  proceeding),  the  ballote  were 
not  compared  with  the  poll  books,  and  it  was 
not  disclosed  how  any  voter  voted;  and  re- 
spondents say  that  fai  pr^ng  for  and  In  iasn- 
Ing  said  Bubpcena  duces  tecum  It  waa  not  the 
intention  of  respondente,  or  either  of  them, 
to  sscertain  or  disdose  how  any  voter  voted, 
nor  was  it  necessary,  nor  is  it  necessary,  Uiat 
such  informatioo  be  had  or  disclosed  either  in 
the  finding  of  indictments  or  in  the  trials  which 
may  eneue;  that  said  grand  jury  did  not  in 
fact,  and  did  not  intend  to,  use  the  said  ballote 
and  poll  books  In  such  a  manner  as  to  diacloae 
any  information  tiiat  would  tend  toward  show- 
ing who  voted  any  ballot  and  that  in  all  re- 
specte  the  said  ballots  and  other  records  were 
usedi  and  Intended  to  be  nse^  In  full  compH- 
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ace  with  both  th«  letter  and  the  spirit  <^  the 
ifesuardB  prescribed  by  section  6347,  Bev. 
tat.  of  Mo.  1909,  and  bj  tbe  Constitation  and 
LW8  of  this  state,  and  hj  the  decisions  of  its 
^nrts  construing  same. 

"Be^ondents  further  state  that,  since  the 
lakiDK  of  the  order  heretofore  Issaed  herein, 
espondents  hare  refrained  from  action  In  the 
remises,  and  stand  read;  to  comply  with  uir 
irther  orders  made  by  this  court. 

"Wherefore,  haviDS  made  full  return  to  the 
rder  to  show  cause,  respondents  pray  that  the 
rovisional  rule  in  prohibition  heretofore  issued 
erein  be  dissolved,  and  that  respondents  go 
encfl  with  their  costs." 

Thereupon  relator  filed  bis  motion  for 
udgment  in*fc*'*g  tbe  preliminary  mle  tUbeth 
ute.  Tbe  caM  was  briefed  and  aigiied  in 
anuary.  Uikhi  conajderatlon.  In  due  course 
everal  oplnlOBB  weve  prqmred.  The  dlrez^ 
lt7  oiuMig  then  wBi  of  ancib  diaracter  that 
t  neceaBitated  a  reassignniait  of  tbe  caaew 

The  ooeMlon  for  strihitlon  Is  wbefiier  tbe 
Ircult  coDrt  has  jurisdiction  to  enfone  a 
ubpcena  duces  tecum  which  raqnlres  th» 
dection  comniissionars  of  tbe  dty  ot  St 
^ols  to  produce  In  erldenoe  belbre  Uw 
:rand  Jury  "the  ballot  boxes  and  contents 
bereof.  tally  sheets,  poll  books,  and  tbe  offi- 
cial returns  and  stat^mts  made  by  tbe 
udges  and  clerks  of  election  to  tb»  boaid  of 
•lection  commissioners  used  and  made  In  col- 
lection with  the  primary  election  beld  in  the 
;Ity  of  St  Louis,  Mo.,  on  the  3d  day  of  Au- 
;ust,  1920,'*  In  designated  precincts,  including 
:hat  in  which  relator  Is  a  qualified  voter  and 
judge  of  election,  and  In  which  he  cast  his 
}aUot 

[1]  I.  Tbe  term  "electlona,"  as  used  in  the 
3onstitntion  of  the  state,  does  not  include 
within  Its  meaning  etectims  held  merely  to 
lominate  candidates  f<w  office.  As  a  neces- 
sary amseqnraice  tbe  proriidons  of  tbe  Con- 
itltotloa  wbidi  govern  elections  do  not,  of 
rheir  own  fbrce,  and  by  Tlrtne  <tf  their  pres- 
mce  in  tbe  Oonstltntlon,  have  any  application 
Co  primary  elections,  w  any  quMtlon  ctmcern- 
Ing  them.  This  Is  estsbUsbed  by  previous 
ledsions  In  whlcb  the  reasons  for  the  ruling 
are  amply  and  oonrindngly  set  forth.  It  is 
unnecessary  to  r^eat  them  in  this  case, 
rh^  can  be  found  in  Stats  ei.ttA.  y,  Taylor, 
220  Mo.  loc  dt.  030,  631,  118  S.  W.  878;* 
State  ex  V.  Cobum,  260  Ma  loc.  dt  100, 
1(»S.W.  056,  and  esses  dted.  Tbesoundnesa 
of  this  mliiv  Is  not  eeriously  questioned  in 
this  case,  as  we  imderstand  counsel.  One  re- 
sult of  this  ruling  is  that  the  constitutional 
restrictions  upon  the  use  of  the  ballots,  etc, 
as  evidence  and  In  evidence,  whatever  those 
restrictions  are,  do  not,  by  reason  only  of 
their  presence  in  the  Constitution  of  the 
state,  In  any  way  tend  to  deny  to  respondent 
the  power  he  is  now  attonpting  to  exert 
by  means  Of  tbe  subpcena  duces  tecum  be  has 
issued. 

[2]  n.  Since  the  constltutimal  provisions 


wbldi  govern  elections  aroly  as  such  only  to 
elections  in  which  persons  are  chosen  "for 
office  by  vote,  and  nowhere  in  the  sense  of 
nominating  a  candidate  for  office  by  a  poUti- 
al  paxty"  (State  ex  reL  v.  Taylor,  supra), 
and  since  tbe  Legislature  is  free  to  enact 
primary  Section  laws,  unrestricted  by  the 
mentioned  provisions  of  the  Oonstitntltm,  and 
may  Indnde  In  or  ecdude  txam  sndi  primary 
electiwi  laws  sudi  otherwise  valid  restrio 
tlons  and  saffeguazds  as  it  wills  to  indade 
exdnde.  It  follows  that  tiie  primary  law  it* 
self  most  fundifti  tbe  solution  of  Qie  question 
presented  for  decision. 

IIL  Wlun  the  Legislature,  in  the  process 
of  enacting  tbe  Primary  Law  of  1907  (Laws 
1907,  p.  26^,  came  to  the  matter  of  providing 
regulatory,  restrictive,  and  penal  providons, 
it  incorporated  In  ibe  act  a  section  wbloh 
tbls  court  has  beld  (State  er  rd.  v.  Taylw, 
supra;  State  v.  Peytoot  234  Ma  loc.  dt  623 
et  seq..  137  3.  W.  979,  Ann.  Gas.  19120,  154) 
incorporated  in  the  primary  election  law,  by 
reference,  the  several  provisions,  statutory 
and  constitutional,  of  the  laws  of  the  state 
applicable  to  elections  of  offlcov,  and  made 
them  all,  with  exceptions  immaterial  in  this 
case,  parts  of  the  primary  act  itself,  and  as 
^ecttve  in  all  respects  as  they  would  have 
been  had  they  been  written  at  length  into 
that  act  and  formally  set  out  and  enacted  as 
such  without  reference  to  their  existence  as 
parts  of  the  laws  governing  elections  of  offi- 
cers. The  reasons  for  this  conclusion  will  be 
found  In  the  cases  dted  above,  In  i^bidi  the 
opinions  were  written  by  Gantt,  and  Fer- 
riss,  J.,  respectively. 

IV.  In  applying  the  prlndple  stated  In  tbe 
preceding  paragraph,  it  was  held  in  State  ex 
rel.  V.  Taylor,  supra,  that  section  8  of  artide 
8  of  the  Constitution  was  Incorporated,  by 
reference  in  tbe  primary  law;  that  the  re- 
sult Qt  this  was  equivalent  to  writing  Into 
the  primary  law  as  a  part  of  it  the  very 
words  of,  that  section,  and  that  the  restric- 
tive effect  of  ttilfi  with  respect  to  primary 
elections  was  exactly'  tbe  same  as  tbe  effect 
of  tbe  same  section  np(m  those  elections  to 
which  it  allied  by  virtue  of  its  existence  as 
a  part  <tf  the  Constitution.  At  the  time  ot 
the  decision  In  tbe  case  referred  to  there 
was,  neither  in  the  language  of  tbe  primary 
law  Itself,  nor  in  any  act  or  provision  incOT- 
po  rated  therein  by  reference,  anything  whldk 
conflicted  with  sectitai  3  of  article  8,  or  di- 
minished its  force,  as  an  incorporated  part 
of  the  primary  act.  In  the  Taylor  Case, 
therefore,  section  3  of  article  8,  considered  as 
a  part  of  the  primary  act  by  incorporation  by 
reference,  was  given  its  full  force  as  a  part 
of  the  act,  and  was  given  the  same  construo- 
tlon  as  was  then  given  It  when  sought  to  be 
applied  to  matters  arising  out  of  elections  to 
wbicb  the  section  applied  of  Its  own  force  as 
a  part  of  the  ConstitnUon,  U     elections  to 
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[3]  T.  Since  section  3  of  Brtlcle  8  of  the 
Constitution  does  not,  as  a  constitutional  pro- 
vision, upply  to  primary  elections,  and  since 
its  provialmis  are  applicable  sol^y  because 
they  have  been  made  a  part  of  the  primary 
law  by  the  act  of  the  Legidature,  they  are 
applicable  merely  as  a  part  of  the  primary 
.law,  and  because  they  were  made  so  by  the 
Legislature.  The  Legislature  put  th«n  into 
the  primary  law.  and  what  the  Legislature 
could  do  In  this  respect  it  coold  also  undo. 
It  has  as  mach  power  to  eliminate  ftom  a 
statute  provlsloiui  Incorporated  thweln  by 
reference  as  it  has  to  repeal  any  other  part  of 
a  law  it  baa  enacted.  The  fact  that  a  prorl- 
si«i  whtdi  tiie  Legliflature  IncNporatea  by 
reference  in  a  law  it  la  enactins  is  a  proviaion 
in  die  state  Ckinstltntion  glras  it  no  added 
totce  in  the  statute  into  which  it  is  drawn  by 
reference.  By  that  process  it  becomes  a  part 
of  the  statute,  and  nothing  mOTe.  As  a  part 
of  the  statute  it  may  be  left  by  the  Le^sla* 
tnre  as  flrst  brought  Into  that  statute,  or  its 
eOKCt  may  be  limited,  or  it  may  be  entire 
eliminated  firom  the  statute  by  the  L^lsla- 
tnre.  It  la  subject,  as  a  part  of  the  atetute, 
to  repeal,  either  direct  or  by  implicatioD.  To 
repeat  and  repeat  again,  it  Is,  and  is  to  be 
considered  by  the  courts  and  to  be  treated 
by  ttie  L^slature  as,  a  part  of  ttie  statute, 
and  may  be  dealt  with  as  such. 

[4]  VI.  In  1909,  the  Legislature  (Laws 
1909.  p.  601)  amended  the  chapter  on  evidence 
as  It  then  stood  (chapter  25,  R.  S.  1899),  by 
adding  thereto  a  section  which  It  designated 
as  "section  8150a,"  whidi  is  now  section 
6403,  R,  S.  1919,  and  reads  as  follows: 

"The  legal  custodtans  of  tbe  ballots  or  ballot 
boxes  may  be  iummoned  before  grand  jurors, 
or  before  auy  court  of  record  of  the  state,  and 
compelled  to  open  the  ballot  boxes  and  disclose 
the  ballots  in  investiKations  aod  trials:  Pro- 
vided, that  the  ballots  in  no  way  be  used  or 
any  information  disclosed  that  would  tend  to- 
ward Bhowing  who  voted  any  bsUot-' 

This  section  is  general  In  terms,  and  was 
not  directly  added  to  the  primary  act,  but 
Is  drawn  into  that  act  by  reference  by  virtue 
of  section  4858.  R.  S.  1919,  }uBt  as  the  con- 
stitntional  restrictions  up<m  the  use  <ft  the 
ballots  were  drawn  Into  the  same  act  by  the 
same  section  and  its  predecessor,  section  S2 
of  the  act  of  1907,  as  Is  held  In  State  ex  reL 
V.  Taylor,  snpra.  and  State  v.  Peyton,  supra. 
The  effect  of  this  section  6403,  R.  S.  1»1». 
upon  the  use  of  ballots  used  in  dectlona 
whicih  are  such  In  the  constitutional  sense 
need  not  be  discussed.  Of  course,  no  consti- 
tutional safeguard  or  restricti<»  respecting 
such  elections  conld  be  repealed  or  changed 
by  any  act  of  13ie  Legislature.  With  respect 
to  primary  eleetlons,  however,  the  provlsiims 
of  section  S  of  article  8  have  no  force  or  ap- 
plication as  ctmstitutlonal  provisions,  as  al- 
ready pointed  ont.  They  only  apply  in  so 
far  as  th^  are  made  a  part  of  the  primary 


election  statute  by  reference,  1.  &,  have  force 
only  as  parts  of  the  statute  its^  It  follows 
that  the  constitutional  provisions  incorporat- 
ed In  thte  primary  law  by  reference  are  strick- 
en from  that  law  by  section  6403,  In  so  far 
as  they  are  so  repugnant  thereto  that  they 
are  within  the  rule  concerning  repeals  by 
implication. 

VIX.  It  seems  to  be  contended  that,  since 
section  5403  struck  from  the  primary  law 
existing  nrovisionB  repugnant  to  that  section, 
whether  written  bodily  Into  the  law  or  in- 
corporated hy  reference^  and  since  (so  it  Is 
argued)  the  terms  ot  section  8  of  article  8 
of  the  Constitution  are  repugnant  to  section 
6403,  therefore  they  are  expunged  firom  Ote 
primary  law  by  virtue  of  tluit  rqnignancy 
and  therefore  the  contemplated  actioB  of  re- 
qpondrat  becomes  legal  and  propw. 

[I]  One  question  to  which  this  oontaition 
brings  us  is  whether  section  6403  permits  to 
be  done  what  respondoit  is  seeking  to  da 
That  section,  set  out  in  the  iweceding  para- 
graph, permits  the  ballots  used  In  a  primary 
election  to  be  brought  before  a  grand  Jury 
ai^  "disclosed"  in  an  Investigation  befwe 
that  tribunal;  but  It  is  In  term*— 

"provided,  that  the  ballots  in  no  way  bt  used 
or  any  information  disdosed  that  would  tend 
toward  showing  who  voted  any  ballot.*' 

Whatever  authority  this  section  gives,  with 
respect  to  the  use  of  ballots  and  ballot  boxes, 
the  court  was  onpowered  to  ^plc»y.  Tbe 
section  is  controlling  so  far  aa  concerns  mat- 
ters within  its  scope.  Whether  the  primary 
act  as  it  previously  stood  was  more  or  less 
liberal  In  its  provisions,  with  respect  to  the 
use  of  ballots  as  evidence,  makes  no  differ* 
ence  In  so  far  as  such  more  or  less  lib^al 
provisions  are  repealed  by  section  6403.  To 
that  extent  th^  are  eliminated.  Doea  this 
section  permit  to  be  done  what  the  subpoena 
duces  tecum  commands?  Tlmt  subpoena 
commands  the  election  commissioners  to  ap- 
pear before  the  grand  Jury  and  "produce  In 
evidence  the  ballot  boxes  and  contents  there- 
of, tally  sheets,  poll  books,  and  the  official 
returns  and  statements  made  by  the  judges 
and  clerks  of  election,"  etc.  The  purpose  of 
this  is  to  direct  the  election  cmnmlsBUmers 
to  bring  to  the  grand  Jury  room  and  turn 
over  to  the  grand  Jury  all  tb,e  things  men- 
tioned in  the  subpoena  duces  tecum.  The 
effect  of  this  will  be  to  put  into  die  hands  of 
the  grand  Jury  the  full  means  of  determining 
exactly  how  every  voter  In  the  designated 
{H»cincta  Toted  In  the.  primary  election.  TbAt 
this  Is  true  Is  self-OTldent  and  was  so  hdd 
in  the  case  ot  Qantt  v.  Brown,  238  BIo.  600. 
142  S.  W.  422.  Though  that  case  dealt  with 
an  election  contest  only,  yet  this  particular 
holding  la  as  applicable  to  a  grand  Jnry  pro- 
ceeding as  to  an  dectltm  oontest.  While  In 
Qantt  V.  Brown,  supra^  it  was  held  Uutt  the 
ballots  and  poll  books  might  be  used  in  evi- 
dence in  a  cmteated  Section,  case  and  the 
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ballots  ccnnpared  with  tibe  of  Toten,  fai 
I»ropw  drciuDBtancefH  notblng  was  decided 
wltb  respect  to  grand  Jury  proceedinss,  itnoe 
no  qneetira  of  that  kind  was  In  that  easet 
and  the  dedalon  d^ends  npon  an  eqwesa 
provision  In  the  Constitution  that  In  Section 
contests,  under  proper  safegnarda,  such  a 
onnpartson  may  be  made.  But  no  sncb  pro- 
vision with  reqiect  to  uy  proceeding  ap- 
pears In  section  5403,  B.  B.  1919.  which  gov- 
wns  primary  elections,  which  ore  creatures 
of  the  statute^  and  not  of  the  Constitution, 
aa  all  ^cree.  On  the  contrary,  that  section 
explicitly  provides  that  ballots  shall  "In  no 
way  be  used  or  any  Informatlan  disclosed 
ttiat  would  teai  toward  showing  who  voted 
any  ballot.*'  How  Is  It  possible  to  deny  that 
to  put  the  ballots,  poll  booh,  and  lists  In  the 
hands  of  the  grand  Jury  and  thereby  neces- 
aarlly  to  furnish  that  body,  every  means  of 
determining  how  every  vot^  voted  (Gantt  v. 
Brown,  supra)  la  to  violate  this  express  stat- 
utory command  that  the  ballots  shall  not  be 
80  '*nsed"  as  to  "tend  toward  showing  who 
voted  any  ballot?' 

The  language  of  the  proviso  is  plain  and 
unambiguous.  The  language  of  the  sub- 
pcena  is  no  less  so.  That  tiie  command  of 
the  subpcena  la  violative  of  the  inohlbltion 
<a  the  statute  seons  to  us  to  4)0  so  clear  as 
to  be  indisputable.  In  view  of  this  express 
prohibiten  we  hold  the  court  had  no  author- 
ity to  enforce  the  subpcena  it  Issued.  The 
cases  cited  from  other  states  which,  It  Is 
argued,  hold  that  the  use  of  ballots  In  grand 
Jury  proceedings  (or  on  trials)  does  not  vio- 
late the  secrecy  of  the  ballots  do  not  Involve 
any  such  provision  as  that  found  In  the  pro- 
viso In  section  M03,  R.  S.  1919,  The  Legisla- 
ture had  power  to  enact  that  proviso.  It 
exercised  that  power,  and  the  policy  or  Im- 
policy of  that  enactment  is  not  a  question 
this  court  has  any  conatttutlonal  authority 
or  Jarlsdictlon  to  decide. 

VIII.  It  is  urged  that  we  re-examine  the 
construction  previously  given  section  8  of 
article  8  of  the  Oonstltutlon,  and  also  urged 
that  the  conatmctlon  given  that  section  in 
Gantt  V.  Brown,  supra,  authorized  the  issu- 
ance and  authorizes  the  «iforoanent  of  the 
sabpoena  in  question.  Except  as  already 
discussed,  neither  of  .these  questionB  could 
throw  Koy  light  upon  the  Issue  In  this  case 
Whatever  may  be  the  borrect  answer  to  ei- 
ther contention,  In  so  far  as  elections  of 
officers  are  concerned,  any  construction  of 
section  8  of  article  8  which  brings  the  provi- 
sions of  that  section  Into  repugnance  and  con- 
flict with  section  M03,  R.  S.  1919,  immediate- 
ly results  in  the  eradication  from  the  pri- 
mary law,  by  the  very  fact  of  such  conflict, 
and  exactly  to  the  extent  of  such  repugnance, 
the  incorporation  therein,  by  refer^ce,  of 
the  provisions  of  section  3  of  article  8.  Tlie 
discussion,  therefore,  of  these  questions 
would  be  oitlrely  irrelevant  Tha  able  argu- 


ment adnmced  wUl  he  pertinent  when  a 
qneatlon  stiall  arise  omcenilng  the  usd  hefon 
grand  Juries  of  ballots,  etc.,  used  In  elections 
which  are  such  In  the  constitutional  sense. 

IX.  In  preceding  paragraphs  we  have  con- 
sidered some  questlGDs  as  If  it  were  assumed 
tliat  the  correctness  of  the  docti^e  of  State 
»  T«A.  V.  Taylor,  supra,  with  resterenoe  to 
tbB  incorporathm  of  section  8  of  arti<ae  8 
of  the  Cfmstitutltm  into  the  primary  law  by 
reference  Is  conceded.  In  tl^  case  it  makes 
no  difference  wheth»  that  doctrine  is  sound 
or  unsound.  If  it  now  be  assumed  to  tw  In- 
correct, then  it  results  that  the  ccmstltutlon- 
al  provisionB  referred  to  wwe  never  drawn 
into  the  primary  act  That  does  not  afCset 
the  applicability  of  section  (M08,  R.  S.  1919, 
to  the  facts  ta  this  cas&  That  section  is  gea- 
eral  In  Its  terms.  It  establislies  a  rule  re- 
specting the  use  of  ballots  as  evidaice  bi 
all  cases  in  which  it  constitutionally  can  be 
applied,  excepting  those  taken  out  of  its  In- 
flu^ice  by  some  other  controlling  statute. 
There  is  no  constltnti<mal  obstacle  to  its  ap- 
plication to  primary  elections  and  bidlots 
cast  therein,  and  there  is  no  other  statute 
which  narrows  Its  scope  when  api^led  to 
mcb  ballots.  In  so  far  aa  other  sections  of 
the  statute  previously  passed  conflict  with 
and  are  repugnant  to  It,  they  are  repealed  by 
reason  of  that  repngnanoe.  It  Is  not  suggest- 
ed that  any  later  enactment  has  restricted 
its  force  or  application.  It  is,  therefore,  as 
applicable  In  this  case  on  the  theory  that 
the  mentioned  ruling  In  the  Taylor  Case  Is 
incorrect  as  It  Is  on  the  theory  that  the  rul- 
ing Is  a  correct  one.  Therefore  any  discus- 
sion of  the  qneatlon  whether  the  Taylor 
Case  is  right  or  wrong  in  the  particular 
mentioned  would  ocmtrlbute  nothing  to  the 
solution  of  fbB  question  pfcaented  on  thli 
record. 

X.  In  State  ex  reL  v.  Klnsey  (No.  1803S)  a 
writ  was  refused,  without  opinion.  The  ap- 
plloatlou  was  for  a  writ  of  prcdUbltion 
against  Judge  Klnsey  to  prevwt  enforcement 
of  a  subpoena  duces  tecum  he  had  ordered  is- 
sued to  require  the  election  commtesioners  to 
bring  into  court  upon  the  trial  of  a  chai^ 
that  relators  had  made  a  fraudulent  return 
as  judges  and  clerks  In  a  general  election  In 
a  deaignated  precinct  In  the  city  of  St  Louis, 
the  ballot  boxes,  poll  books,  etc,  used  at  that 
election  in  the  precinct  named.  The  ai^lca- 
ttm  stated  that  th^  things  ware  sought — 

eatabUah  the  correctness  or  iaUUy  of  the 
count  and  retnrn  made  by  defendants  in,  said 

precinct,  and  that  the  same  are  sought  for  this 
purpose,  and  no  other,  and  that  the  ballots 
hereby  soasht  to  he  brought  into  court  will  ix 
no  way  be  used,  nor  any  information  diiclosed, 
that  would  tend  towards  showing  who  voted  any 
baUot.'*  - 

The  court  thereupon  entered  an  order  for 
the  Issuance  of  a  subpoena  duces  tecum. 
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which  contained,  among  other  things,  Uie 
foUowisg: 

"And  ;ou  and  eacb  of  you  are  hereby  still 
further  commanded  not  to  open  said  paper  bal- 
lot boxes  or  envelopes  containing  the  ballots 
cast  and  counted  at  said  election  in  said  pre- 
cinct of  said  ward,  except  in  open  conrt  on 
the  trial  of  said  cause,  and  in  the  presence  of 
the  Judge  presiding  at  said  trial,  and  the  jury 
sitting  in  the  cause,  and  when  so  opened  you 
shall  not  display  or  otherwise  make  known  any 
part  of  any  ballot  contained  in  said  paper  bal- 
lot boxes  or  envelopes,  except  the  face  of  such 
ballot,  concealing  the  number  on  the  back 
thereof,  nor  shall  you  copy  or  permit  anyone 
else  to  copy  the  number  on  the  back  'of  any  such 
ballot,  or  oimpare,  or  i>ermit  any  other  per- 
son to  compare  the  number  on  the  back  of  any 
such  ballot  with  the  corresponding  number  in 
the  poll  books  or  lists  of  voters  used  at  said 
election  in  said  precinct  of  said  ward;  nor  shall 
you  display  or  make  known,  or  allow  any  per- 
son to  examine  the  poll  books  or  lists  of  voters 
used  at  said  election  In  said  precinct  of  said 
ward,  except  the  parts  thereof  containinir  a 
statement  of  tfaa  Judges  and  derks  of  eleetionB 
certifying  the  result  thereof." 

In  addltioa  to  this,  made  a  part  of  the 
subpoena  Itself,  Judge  Kinsey  made  the  fol- 
lowing ad^tlonal  (srder: 

"And  It  is  still  further  ordered  by  the  court 
that,  upon  the  trial  of  this  cause,  neither  the 
jurors,  nor  the  attorneys  for  the  state  or  the 
defendants,  nor  the  official  stenographer  of  this 

court,  nor  any  party  to  this  cause,  nor  any  wit- 
ness in  the  cause,  nor  any  other  person,  shall 
look  at,  examine,  or  copy  any  number  appear- 
ing on  the  back  of  any  ballot  taken  from  the 
paper  baJlot  boxes  or  envelops  referred  to 
above  and  offered  In  evidence,  nor  shall  any 
of  the  persons  ennmerated  above  compare  the 
number  on  the  back  of  such  ballot  with  the 
poll  books  brought  into  f»urt  under  the  afore- 
said subpsna  duces  tecum,  nor  shall  any  of 
the  persons  enumerated  above  examine  or  take 
notes  from  said  poll  books  except  only  that 
part  thereof  containing  the  statements  of  the 
result  of  said  election  in  said  precinct  of  said 
ward,  which  are  signed  by  the  judges  of  said 
election,  under  penalty  of  being  adjudged  in 
contempt  ol  court.     W.  M.  Eiuej,  Judge." 

In  that  case  the  subpoena  was  ordered 
for  the  purpose  of  bringing  the  designated 
documents  into. court  before  the  judge;  It 
was  ordered  In  a  prosecution  under  Che  law 
governing  elections  wtilch  are  each  In  a 
constitutional  sense;  It  was  conditioned,  both 
In  the  application  and  In  the  order  Itself, 
very  differently  from  the '  subpoena  In  this 
case;  and  It  was  not  governed  by  the  pri- 
mary election  law  nor  governed  by  section 
6403,  R.  S.  1019,  in  so  far  as  that  section 
conflicts  with  section  3  of  article  8  of  the 
Constitution,  if  it  does.  The  constitutional 
provision  was  dominant  in  that  case.  With 
respect  to  electlima  of  offlcers,  to  which  it 


applies  OB  a  constltaHmial  prortdon,  it  eoold 
not  be  affected  by  any  atatnte  the  L^lala- 
tnre  might  enact  With  respect  to  primary 
elections,  to  which  It  does  not  apply  as  a 
Gonstltatlonal  providon,  it  may  be  made 
applicable  or  Inapplicable  as  the  Ijeglslatnre 
may  wdatn,  as  has  more  than  once  been 
p<4nted  oat  In  this  o^nlon.  Tlie  roUng  in 
State  ex  rel.  r.  Kinsey,  wliether  rl^t  or 
wrong,  has  no  application  to  ttils  cas& 

[•}  XI.  It  Is  suggested  fliat  respondent 
does  not  actually  Intend  to  enforce  the  sub- 
pcena  according  to  Its  terms,  but  only  so  far 
as  may  be  lawful  when  section  5403  Is  con- 
sidered; that  it  Is  not  intended  that  it  shall 
be  disclosed  how  any  voter  voted.  What  re- 
spondent may  now  have  In  mind  Is  not  of  any 
great  consequence  In  solving  the  question 
whether  he  had  authority  to  Issue  the  sub- 
poena he  Issuod  In  this  case.  So  far  as  hia 
Intent  is  concerned,  the  language  of  the  sub- 
poena would  seem  to  be  conclusive  In  this 
proceeding.  iSirther,  he  is  not  bringing  the 
ballots,  etc.,  before  himself  as  judge,  where 
it  may  be  he  might  control  their  use,  hut  he 
orders  them  to  I>e  produced  in  erldence  be- 
fore a  grand  Jury  in  Its  Inqneat  room.  This 
the  commissioners  must  do  In  obedimoe  to 
the  subpoena  If  the  writ  applied  for  In  this 
case  is  denied,  it  la  iH>t  open  to  tliis  court 
to  amend  this  sabpceiia  In  order  to  defeat 
this  iHVceeding,  which  Is  instituted,  not  to 
prevent  respondMit  from  Issuing  such  lawful 
subpoena  as  he  may,  but  to  prohibit  him  from 
enforcing  one  which  is  beyond  hIa  power  to 
Issue  or  enforce  if  the  controlling  statute  Is 
not  to  be  disregarded.  It  is  not  a  question 
of  contemplated  acts  in  part  wlttiln  and  In 
part  without  a  court's  jurisdiction.  It  Is  a 
question  of  the  power  of  the  court  to  en- 
force this  particular  subpoena,  aa  issned. 

In  this  connection  respmdeut  cUca  State 
ex  reL  T.  Tbunnan,  268  Mo.  loc.  dL  640, 187 
S.  W.  USOt  hi  Bimport  of  his  oontentlon. 
We  do  not  think  that  dedalon  applicable; 
The  order  attacked  In  that  ease  waa  made 
by  Judge  Thurman  in  a  local  option  electi<m 
contest  It  was  not  a  contest  for  which  the 
Gonstitntlon  provided.  It  was  a  statutory 
proceeding.  Judge  Thurman's  order  requir- 
ed the  mayor  and  dty  oflldals  of  Monett  to 
preserve  and  produce  for  use  In  evidence 
the  ballots,  poll  books,  etc.,  used  in  tt»e  elec- 
tion being  contested.  Relator  Invoked  sec- 
tion 3  of  article  8  of  the  Constitution,  and 
contended  the  order  was  violative  of  tliat 
section.  The  opinion  shows  issues  were 
made  in  the  contest  proceeding  such  aa  to 
justify  the  use  in  evidence  in  that  proceed- 
ing of  the  ballots,  poll  books,  etc,  used  in 
the  local  option  election,  even  if  section  3 
of  article  8  was  applicalde.  The  (pinion 
does  not  discuss  the  question  whetlier  sec- 
tion 6567,  a.  S.  1919  (then  secUon  7242,  B. 
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8.  1909.  as  amended  1^  Laws  1018.  p.  888). 
adopted  tlie  provlslnu  of  section  3  of  article 
8  of  tbe  Constitution,  In  aU  respects,  as  a 
part  of  tbe  macUnay  fbr  nee  in  local  option 
elccticHi  contests.  It  disposed  of  tbe  conten- 
tion without  denytats  the  sub  sllentlo  as- 
romption  of  relator  that  this  was  trne.  Tbe 
opEnion  shows  that  the  rule  In  Gantt  t. 
Brown,  supra.  If  ajKAled  to  the  electloD 
there  In  question,  would  warrant  the  use  of 
the  ballots,  poll  books,  etc.  In  erldence  un- 
der the  Issues  made.  In  other  w<nd8,  there 
was  8  lawful  use  which  the  court  might 
make  of  them  in  tbat  case,  even  If  section  8 
of  article  8  was  Incorporated*  by  referoioe. 
In  the  local  option  election  contest  law. 

It  also  appears  frcnn  the  opinion  that  the 
attacked  order  contained  no  hint  of  any  in- 
tention to  use  the  ballots,  poll  books,  etc., 
otherwise  than  in  the  manner  which,  on  the 
assumption  that  section  3  of  article  8  was 
incorporated  In  the  local  option  law,  was 
permitted  to  be  done.  la  the  face  of  all 
these  things  this  court  was,  In  effect,  asked 
to  assume  that  Judge  Thurman,  after  law- 
fully bringing  the  ballots  into  his  court  for 
a  lawfiil  purpose,  would  pot  them  to  an  un- 
lawful use.  Nothing  that  had  been  done, 
attempted,  written,  or  said  justified  even  a 
suspicion  of  any  such  design.  It  Is  needless 
to  say  that  this  court  did  not  make  the 
assumption  relator  In  that  case  asked  It  to 
make.  That  case  furnishes  no  snpport  for 
respondent's  present  contention.  In  the  in- 
stant case  the  subpoena  shows  on  its  face 
that  the  thing  ordered  to  be  done  la  directly 
violative  of  the  express  command  of  a  con- 
trolling statute. 

[7]  XIL  The  briefs  urge  that  the  secrecy 
of  the  ballot  is  not  of  an  importance  equal  to 
tbat  of  purity  of  elections  and  prevention  of 
fraud.  The  argument  is  ably  and  eloquently 
pressed  upon  the  court.  If  It  be  conceded 
counsel  are  right,  and  what  they  say  Is 
tme,  nevertheless  that  question  Is  not  one 
which  can  by  any  possibility  be  reached  In 
this  case.  When  the  people,  through  their 
General  Assembly,  speak  their  will  by  enact- 
ing a  Talld  law,  this  court,  whatever  may 
be  the  views  of  Its  members  as  individual 
dtlzens,  upon  a  question  of  policy  Involved, 
must  submit  to  the  decision  of  the  majority, 
and  apply  the  law  as  the  people  have  made 
it  The  controlling  statute  In  this  case  is 
so  clear  as  to  exclude  all  dispute  as  to  its 
meaning.  It  denies  to  respondent  the  power 
he  is  seeking  to  exert  The  preliminary  rule 
Is  therefore  made  absolute. 

WALKEB>   a         and   GltAVES  and 

Elder,  jj.,  concur. 
^VOODSON,  J.,  concurs  In  the  result 
HIGBKfi]  and  DAVID  E.  BLAIB.  JJ., 

dLtwnt. 


ST.  LOUIS  MALLEABLE  CASTING  CO.  v. 
GEORGE  G.  PRENOERGAST  CONST. 
CO.   (No.  21710.) 

(Saprems  Court  of  Missouri,  Division.  No.  1. 
April  9,  1921.  Motion  for  Bebearing  and 
Motion  to  Transfer  to  Court  tat  .Banc  De- 
nied Jnne  6,  1921.) 

1.  Municipal  corporations  «S9485(5)— Tax  bill 
Issued  for  sewer  prima  faele  evldenee  of  va- 
lidity. 

A  tax  bill  issned  against  property  for  con- 
Btruction  of  a  sewer  was  prima  fade  evidence 
of  its  validity. 

2.  Municipal  cnrporatloits  ^513(7)— Evidenos 
held ,  safllolent  to  support  valldl^  of  sewer 
tax  bill. 

In  salt  to  cancel  end  set  aside  a  tox  bill 
against  plalntUfs  property  for  the  constmc- 
tion  of  a  sewer,  evidence  held  to  support  the 
validity  of  the  biU.  and  not  to  tond  to  over- 
tarn  it. 

3.  Moslclpal  corporatlODS  «=>450(4)— No  no- 
tice of  establish  meat  of  taxing  sewer  district 
Bocauary. 

No  notice  to  property  owners  of  the  estab- 
lishment of  a  tS3dng  sewer  district  was  nec- 
essary. 

4.  Municipal  corporations  «=333l(l)—AotiOR  of 
authorities  la  establlsbmeat  of  sawer  distrlet 
ooBolinlvo  la  abseDoo  of  fraud 

Tbe  action  of  the  mnnldpal  anthorltieB  in 
the  estabU^moit  of  a  sewer  district  hi  tbe  ab- 
sence of  fraud  is  eonclnsive,  and  not  subject 
to  review  by  the  courts. 

5.  Municipal  corporations  «=»488.  489(7)— 
Proper^  owner's  oomplalnt  of  fraud  on  part 
of  sewer  oontraotor  too  lata  after  work  com- 
pleted. 

A  complaint  of  fraud  on  the  part  of  a  con- 
tractor to  construct  a  sewer  for  a  taxing  sew- 
er district  comes  too  late  from  a  property 
owner  suing  to  cancel  and  set  aside  a  tax  bfll 
after  the  work  has  been  completed. 

6.  Munlolpal  cerporatiOBs  «=332  i  ( 1 )— City  au- 
thorities Judges  of  dimensions  of  sewers. 

The  monidpal  authoritMs  of  the  city  of 
St  lioois  are  tbe  sole  judges  qf  the  dimensions 
of  contemplated  sewers. 

7.  Municipal  oerporations  «=p488,  489(4)— Ao- 
qdlesoenoe  with  knowledge  of  sewer  Improve- 
meot,  especialiy  when  accompanied  by  ac- 
ceptance of  banefltft,  estops  owner. 

Silent  acQOiescence  with  knowledge  of  the 
improvement,  eapecially  when  accompanied  by 
acceptance  of  its  benefits,  eatops  a  property 
owner  from  denying  the  validity  of  a  tax  bill 
issued  against  his  property  for  oonstroetion  of 
a  aewer. 

Appeal  from  St  Louis  Circuit  Court ;  Wil- 
son A.  Taylor,  Judge. 

Suit  by  the  St  Louis  Malleable  Casting 

Company  against  the  George  G.  Freiidergast 
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Conatrncdoii  Company.  From  judgment  dis- 
missing the  bin,  plaintiff  appeals.  AfBrmed. 

The  plaintiff  brought  this  suit  In  the  dr- 
cult  court  of  the  city  of  8t  Lonia  against  the 
defendant  to  cancel  and  set  aside  a  certain 
tax  bill  issued  against  the  proper^  of  the 
former  for  the  construction  of  Baden  sewer 
district  No.  2,  amounting  to  $9,168.86.  The 
trial  resulted  in  a  Judgment  for  the  defoid- 
ant,  and  the  plaintiff  duly  appealed  the 
cause  to  this  court.  The  petition  charged 
substantially  the  following  facts : 

The  petition  of  the  plalutlff  alleged: 

That  the  board  of  aldermen  of  the  city 
of  St  Louis,  upon  the  recommendation  of 
the  board  of  public  service  of  the  city,  adopt- 
ed an  ordinance,  approved  March  22;  1915, 
establishing  a  sewer  district  to  be  known  as 
"Baden  sewer  district  No.  2,"  which  ordi- 
nance is  set  out  in  full  in  the  petition.  That 
thereafter  the  board  of  aldermen  enacted 
another  ordinance,  prepared  and  recoramMid- 
ed  by  the  board  of  public  service  for  the 
construction  of  the  sewer  in  said  district, 
which  ordinance  was  approved  July  21,  1915, 
and  under  whi(di  the  board  of  public  service 
was  authorized  and  directed  to  let  a  con- 
tract for  the  construction  work.  The  ordi- 
nance further  provided  for  the  acceptance 
by  the  city  of  St.  Louis  of  sewers  conveyed 
to  the  city  by  the  St  Louis  Terminal  Rail- 
way Company  by  deeds,  and  that  part  of 
the  sewers  so  conveyed  should  be  Incorpo- 
rated in  the  system  to  be  constructed  under 
auOiorlty  of  ttie  ordinance.  The  ordinance 
further  provided  that,  when  the  sewers  were 
fully  completed,  the  board  of  public  service 
should  cause  tlie  entire  cost  and  expense 
thereof  to  be  computed,  and  sbonld  levy  and 
assess  such  coat  and  expense  as  a  special 
tax,  In  accordance  with  the  requirements  of 
the  charter  of  the  city,  and  cause  to  be  Is- 
sued a  special  tax  bill  against  each  lot  or 
parcel  of  ground  liable.  In  the  manner  pro- 
vided by  the  charter.  That  the  defendant 
was  awarded  the  contract  for  the  constmc- 
tlon  of  the  sewer,  and  that  on  December  22, 
1916,  the  city  of  St.  Louis  issued  and  deliver- 
ed to  the  defendant  special  tax  bills  for  the 
aggregate  amount  of  $65,744.67,  being  the 
entire  cost  fw  the  conBtractlm  ot  said 
sewer,  as  calculated  flie  board  of  pftillc 
oerrlce  and  as  agreed  vjfoa  In  the  contract 
betweoi  the  dty  and  the  defendant,  amongst 
wbidi  bills  was  one  Issued  against  the  iffcq>- 
erty  of  plaintiff  for  $9,168.88.  That  plain- 
tiff Is  the  owner  in  tee  ot  the  tract  ot  land 
described  In  said  tax  iAU,  against  whldi 
said  tax  bill  was  issued,  which  tract  con- 
tains ^proximately  320.210  square  feet 

That  the  s^  aaseesment  and  ohai^  In 
said  tax  bill  la  excessive^  unlawful,  and  void, 
fiv  the  reason  that  the  said  taxing  district 
established  by  ordinance  as  aforesaid  does 
not  Include  large  areas  of  land  which  were 
in  th«  drainage  area  of  said  sewer,  and 


(U6. 

which  prevflrtles  stand  In  the  seme  relative 
position  as  plaintiff's  with  respect  to  the 
said  sewer,  and  derive  and  are  so  rituated 
as  to  be  capable  of  deriving,  the  same  amount 
of  ben^t  firom  said  sewer  u  Oie  iwopnty  of 
plaintiff.  That  a  large  tract  of  land  Im- 
mediately north  of  fdalntUTs  property,  here- 
inafter referred  to  as  the  "Subs"  pr<^>CTty, 
and  MHitalnlng  ai^roximately  the  same  area 
as  plaintiff's  property,  and  which  property 
la  so  situated  with  respect  to  the  said  sewer 
as  to  receive  as  great  or  greater  tieneflt 
th«*efrom  than  the  said  property  of  plain- 
tiff, was  omitted  from  the  said  taxing  dis- 
trict and  exempted  from  taxation  for  any 
portion  of  the  cost  of  the  construction  of 
said  sewer.  That  a  large  tract  of  land  front- 
ing on  the  west  side  of  Broadway  and  be- 
longing to  the  Calvary  Cemetery  Association, 
and  which  property  consists  of  a  number  of 
acres,  and  is  in  the  natural  drainage  dis- 
trict of  said  sewer,  which  property  is  In  the 
same  relative  position  with  respect  to  said 
sewer  as  the  .property  of  plaintiff,  and  de- 
rives as  great  benefit  tiierefrom,  was  also 
omitted  from  said  taxing  district  and  ex- 
empted from  the  payment  of  any  portion  of 
the  cost  of  said  sewer.  Tliat  by  reason  of  the 
omission  and  exemption  of  the  said  large 
tracts  of  land  from  their  Just  share  of  the 
said  tax  to  pay  the  cost  of  construction  ot 
said  sewer  an  unreasonable  and  excesslTe 
proportion  of  the  said  tax  has  been  assessed 
against  the  said  property  of  plaintiff. 

That  the  ordinances  aforesaid,  the  provi- 
sioDs  of  the  charter  of  the  dty  of  St  Louia 
purporting  to  authorize  the  board  of  alder- 
men to  establish  a  sewer  district  designat- 
ing lands  of  private  ownras  to  be  specially 
taxed  to  pay  the  entire  cost  of  said  sewer, 
violate  the  fourteenth  article  of  the  amend- 
ments to  the  Constltutimi  of  the  United 
States,  in  that  they  determine  that  said 
lands  within  the  district  prescribed  by  said 
ordinances  would  be  boi^ted  by  said  sewer 
and  should  be  and  were  espedally  aaaessed 
therefor,  as  w^  as  the  apporUonmoit  of 
said  taxes  between  the  several  lots  or  parcels 
of  land  and  their  req^ectlve  owners  within 
said  district,  without  any  bearing  bdng  ac- 
corded to  die  ownera  of  said  lands  npon 
such  determination,  thereby  denying  xdaln- 
tiff  due  process  of  law ;  that  by  the  establish- 
ment of  said  sewer  district  and  the  impod- 
tloo  of  said  oitlre  cost  of  the  said  district 
sewCT  upon  ttie  {mqperty  therein,  as  ordained 
by  the  ordinance  aforesaid,  and  by  the  ex- 
duslon  of  the  land  as  aforeaaid  from  the 
taxaUon  <tf  the  cost  at  said  sewer,  althoii^ 
such  lands  so  exduded  wOl  be  dri^ned  by 
said  sewer  and  ahare  equally  with  the  lonp- 
erty  of  plaintiff  and  other  propertlea  in  said 
defined  district  in  the  benefits  resulting  ttom 
the  ctmstmction  ot  sewer,  plaintiff  has  bean 
denied  due  process  of  law,  the  equal  protec- 
tion of  the  law  guaranteed  to  plaintiff  by 
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tbe  said  fourteoith  article  of  the  amend- 
ments to  tbe  Cbnstttntloo  of  tbe  United 
States. 

That  tbe  establlsbment  of  said  sewer  dis- 
trict and  tbe  levying  of  said  tax  by  the  or- 
dinance aforesaid  was  and  Is  arbitrary,  un- 
Jnst,  oppressive,  and  fraudulent,  and  by  tbe 
said  board  of  public  service  known  to  be  so 
at  tbe  time  of  Its  recommendatlou  of  said 
ordinance  to  said  board  of  aldermen,  and 
that  tbe  said  board  of  public  service  then 
knew  Qiat  tbe  aforesaid  additional  parcels 
of  land  would  be  drained  1^  tbe  aald  sewer 
and  derive  all  of  tbe  beneflta  and  advantages 
Cberefftnn  which  every  other  property  within 
tbe  said  defined  sewer  district  can  <x  will 
derive  therefrom,  and  notwithstanding  which 
Oie  ordinances  ao  recommended  by  the  said 
board  of  pnbUe  servioe  to  said  board  of 
aldennen  and  1^  tlie  latter  enacted  Impoeed 
the  whole  coat  of  said  sewer  upon  the  lota 
within  tbe  aald  sewer  district  as  defined  by 
the  said  ordlnanoe,  and  no  part  ot  aald  cost 
up<m  sndi  additional  lands.  That  the  said 
board  at  public  aervloe  in  reeommendlnff 
to  tbe  board  of  aldermen  the  said  ordinance 
estabUsblng  tbe  said  dlatrtct  acted  oppree- 
atvely,  arUtiaray,  and  frandnlently  In  tbls! 

That  prior  to  the  esUbUshment  of  the  aald 
sewer  district,  for  Che  construction  of  said 
district  sewer,  plaintiff  bad,  under  permU 
of  the  then  board  pabllc  improvements 
of  said  citT,  the  predeceesor  of  aald  board  ot 
public  service,  oonstmcted  a  sewer  system 
upon  its  said  land,  wbitib  private  system 
was  laid  upon  plalntUTs  said  prt^erty. 
along  a  private  right  of  way,  to  a  public 
sewer  known  as  "Baden  public  sewer,"  wltb 
which  sewer  said  private  sewer  of  plaintiff 
was  connected.  That  plaintiff  had  construc- 
ted tbe  said  sewer  under  permit  as  afore- 
said at  great  cost  and  exiKOse,  and  said 
sewer  was  adequate  for  taking  care  of  the 
sewage  and  surface  water  from  plalutlfTs 
said  land.  That  plaintiff's  said  property 
has  no  dwelling  buildings  upon  it,  the  only 
buildings  erected  upon  its  said  land  being 
foundry,  factory,  and  office  buildings  oc- 
cupied and  used  by  It  for  tbe  transaction 
of  Its  business.  That  ■  the  tract  of  land 
hereinabove  mentioned  as  the  "Kuha"  prop- 
erty, and  which  has  been  excluded  from 
said  taxing  district  as  aforesaid,  Is  and  has 
been  improved  for  a  number  of  years  by  a 
large  number  of  tenement  and  flat  build- 
ings occupied  by  more  than  40  families. 
That  prior  to  the  establishment  of  said  tax- 
ing district  for  the  construction  of  auld  dis- 
trict sewer  a  short  line  of  private  sewer,  for 
carrying  off  fool  water,  had  been  laid  in 
said  "kuhs"  property  and  was  connected 
with  plaintiff's  private  sewer  above  mention- 
ed, and  the  sewage  from  said  "Kubs"  prop- 
er^ thus  drained  through  said  private  sewer 
Into  said  Baden  public  sewer.  That  In  the 
planning  ot  said  district  aewer  it  was  pro- 


vided for  the  laying  of  a  line  of  said  sewer 
along  and  upon  a  strip  7^  feet  in  width, 
being  the  western  feet  of  said  "Kuhs" 
propwty,  extending  southwardly  trom  tbe 
south  line  of  Christian  avenue,  and  It  was 
furtbo-  provided  In  said  plan  for  tbe  laying 
of  a  line  of  said  district  sewer  upon  and 
along  a  strip  being  tbe  western  10  feet  in 
width  of  plaintiff's  proper^  hereinabove  de- 
ecrlt>ed  and  extendli^  sootfawardly  from  tbe 
Bouth  line  of  Antelope  street  to  tbe  MHrth 
line  of  Ttiatcher  avenue,  a  distance  <tf  485 
feet,  more  or  less. 

"  That  the  dty  of  8t  Lonls  oibtained  from 
the  plalntur,  wlthont  any  oonsMeratUm  mov- 
ing to  plaintiff  therefor,  a  deed  conveying 
tlie  easement  of  rlcbt  of  way  for  said  dis- 
trict sewer  along  and  upon  the  said  strip 
10  feet  In  wtdtb.  Hiat  said  city  also  obtain- 
ed a  conveyance  from  the  owners  of  tbe  said 
"Kdbtf"  property  fiw  tiie  easemeat  or  rii^t 
of  way  for  aald  district  sewer  In  said  strip 
7%  feet  In  wldtb.  Tbat  the  deeds  for  the 
nid  sewer  right  of  my  recite  a  nominal 
oonatderation  of  $1.  That,  notwithstand- 
ing tbe  deed  to  the  sewer  rl^t  of  way  along 
said  Kolis  property  purported  to  be  a  con- 
veyanee  in  consideration  of  $1,  tbe  sewer 
oranmlaBioner  of  the  city  nit  St.  Lonls,  who 
Is  also  ■  member  of  tbe  board  of  poblle 
servioe,  did,  witboat  authority  and  unlaw- 
fully, promiiie  tbe  owners  of  said  Kubs  prop- 
erty that  because  of  the  making  of  sUd  deed 
to  saidrli^tof  way  tbe  taadnfiUstTict  An*  the 
said  Badra  district  sewer  Na  2  should  be  so 
laid  ont  and  said  dlst^rtct  so  cwistmcted  tliat 
said  Knhs  property,  although  recdvlng  an 
of  0te  benefits  from  said  district  sewer,  and 
being  with  respect  to  said  sewer  precisely 
In  the  same  positkn  as  plaintlfTs  property, 
should  be  left  out  of  said  taxing  district  and 
exempted  from  the  payment  of  any  portion 
of  the  coat  for  the  construction  ot  said 
sevrer.  That  the  value  of  tbe  sewer  rlgtit 
of  way  upon  said  strip  of  the  Kuhs  property 
was  trifling  as  compared  with  the  propor- 
tion of  the  cost  of  said  sewer  properly  and 
equitably  taxable  against  said  property. 
That  the  said  sewer  commissioner,  in  plan- 
ning and  laying  out  the  taxing  district  for 
said  district  aewer,  acted  arbitrarily  with  a 
view  of  favoring  the  owners  of  the  said  Kuhs 
property,  and  did  so  plan  said  district  as  to 
leave  out  of  said  taxing  district  all  of  the 
said  Kuhs  property  except  a  strip  being  the 
western  7  feet  6  Inches  in  width  and  a  strip 
SO  feet  In  width  off  tbe  eastern  part  of  said 
land,  extending  from  the  center  line  of  Bnden 
public  sewer  to  tbe  southern  boundary  line 
of  said  Kuhs  property.  Tbat  the  said  two 
strips  of  said  Kulis  property  were  left  In 
the  taxing  district  for  the  fraudulent  pur- 
pose of  permitting  the  connection  of  said 
Kuhs  property  with  said  district  sewer,  ow- 
ing to  the  fact  tbat  the  said  strips  are  Im- 
mediately adjacent  to  the  pipes  of  aald  dls- 
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trlct  sewer,  thtis  making  It  possible  for  the 
remainder  of  said  Entia  tract,  eliminated 
from  said  taxing  district  as  aforesaid,  to 
obtain  all  tbe  boieflts  ud  adnntages  of 
said  district  sewer. 

Tbat  tbe  said  sewer  commissioner  did 
report  to  the  said  board  of  public  improve- 
ments and  to  the  committee  of  said  board 
having  onder  consideration  tbe  establishment 
of  said  district  his  said  unlawful  arrange- 
ment with  tbe  owners  of  said  Euhs  prop- 
erty to  so  define  said  district  as  to  eliminate 
substantially  all  of  said  Kuhs  property, 
and  did  fully  Inform  the  other  members  of* 
said  board,  and  of  the  said  comnilttee  of 
said  board,  that  the  said  proposed  elimina* 
tlon  of  said  property  from  the  taxing  dis- 
trict was  probably  unlawfol  and  might  In- 
Talidate  the  tax  bills  Issued  for  tbe  coa- 
stractton  of  said  sewer.  That  notwithstand- 
ing the  said  report  of  said  sewer  commis- 
sioner, and  notwithstanding  the  members  of 
said  board  of  public  Improrements  did  fully 
nnderstand  that  the  plan  for  said  taxing 
district  as  submitted  by  the  sewor  eommis- 
sioner  was  unjust,  inequitable,  and  Inralld, 
the  said  board  of  pablle  improrements,  as  a 
committee  of  the  whole,  did  arbitrarily, 
fraudulently,  and  oppresslTely,  and  in  a 
spirit  of  fihToritlsm  towards  the  owners  of 
said  Kuha  property,  rec(Hnmend  the  estab- 
Uehment  of  said  taxing  district  with  tbe 
ellmioatlon  of  substantially  all  of  said  Kuhs 
property  as  aforesaid  and  the  said  txnrd 
of  public  improremoits  did  thea,  at  the 
regular  meeting  at  said  board,  adopt  the 
recoi&unendattou  of  tbe  committee  ct  the 
whole  of  said  bpard,  and  did  pr^nre  and 
recommend  to  the  board  of  aldermen  of  the 
Bald  city  of  St  lionls  tbe  ordinance  establish- 
ing said  taxing  dlstrlot,  arUtr^rlly  and 
fraudulently  leaving  out  of  the  taxing  dis- 
trict as  defined  in  tbe  wdtnance  so  recom- 
mended to  tho  board  of  aldermm  the  said 
Kuhs  property,  with  the  exception  of  tbe 
two  snail  strips  hereinbefore  specified.  That 
the  board  of  alderm«i  of  said  city  of  St. 
Louis  did,  without  any  hearing  being  ac- 
corded the  property  owners  in  said  proposed 
taxing  district,  and  without  any  Independent 
investigation  of  the  facts,  but  acting  solely 
upon  the  recommendation  of  said  board  of 
public  service  as  hereinbefore  s^  fcnrth,  en- 
act the  said  ordinances  as  aforesaid. 

Similar  allegations  were  made  regarding 
another  tract  of  land,  to  wit,  the  Calvary 
Cemetery  Association,  contahitng  23  acres, 
and  similarly  situated.  The  petition  further 
diarged  that: 

nalntUFs  property  is  improved  by  Its  of- 
fice and  foundry  buildings,  and  the  Kuhs 
property  Is  improved  with  a  numlwr  of  two- 
•stwy  brick  flat  and  residence  buildings, 
housing  approximately  100  families. 

Jn  lEK^  plaintiff  obtained  from  Kuhs  ft 
deed  fbr  a  sewer  ri^t  of  way  along  the 
eastern  part  of  the  Kuhs  tract*  extending 


from  the  northeast  comer  of  plalntlfl"8  prop- 
erty to  Glngrass  creek.  Plaintiff  at  about 
the  same  time,  under  permit  from  the  city 
of  Bt  Loulfi,  constructed  a  private  12  inch 
sewer  running  from  its  property  over  the 
ri^t  of  way  acquired  from  Kuhs.  This 
sewer  emptied  Into  Glngrass  creek.  Sub- 
sequently, in  1907,  under  permit  from  the 
city,  plaintiff  replaced  the  12-fnch  sewer  by 
a  24-Inch  sewer.  This  private  sewer  not 
only  carried  off  the  foul  water,  but  also  tbe 
surface  water,  from  plaintiffs  premises,  and 
the  evidence  is  nndlsputed  that  this  private 
system  of  plaintiff  was  and  would  continue 
to  be  entirely  adequate  for  the  plaintiff's 
property. 

The  Kuha  property  also  has  a  private 
sewer  system.  Under  permit  from  the  dty 
there  was  laid  along  tlie  eastern  part  of 
the  Kuhs  lovperty  a  15-lndi  aewex  paralld- 
Ing  tbe  idalntiff^  sewer.  The  records  at 
the  sewer  departiBent  do  not  show  that  > 
permit  was  ever  granted  to  Kuhs  to  lay  any 
other  private  pipe. 

Several  years  before  the  district  aewer 
In  question  was  buUt  ft  public  or  main  sewer, 
known  as  Badoi  public  sewH',  was  conatract- 
ed  in  the  bed  of  Oingrass  creek.  The  plain- 
tiff's 24-inch  pipe  and  the  IS-tuch  Knha  pipe 
were  both  connected  with  the  public  sewer, 
and  both  ot  these  private  sewers  are  still  in 
use.  Hr.  U  Kuhs,  for  defendant,  testi- 
fied that  there  were  two  other  pliies  upon  the 
Kuhs  property,  whidi  also  formerly  emi^led 
Into  Oingrass  creek,  and  are  not  connected 
with  Baden  public  sewer,  but  the  records  of 
the  sewer  d^rtment  do  not  diow  those 
connections. 

Under  charter  of  the  CAty  of  St  Louia, 
art.  XXXI,  I  3,  before  the  board  of  public 
service  shall  recommend  an  ordinance  for  the 
construction  of  a  sewer  to  be  paid  by  epedal 
assessments,  the  board  aldermen,  on  rec- 
ommendation of  the  board  of  public  service, 
shall  establish  or  shall  have  established  a 
sewer  district  or  Joint  sewer  district  against 
the  property  in  which  It  Is  proposed  to  assess 
benefits.  Tbe  diarter  establishes  an  arbi- 
trary rule  for  the  abseesment  of  all  property 
within  the  district  so  establlsbed,  according 
to  area.  Tbe  board  of  aldermen  has  no  pow- 
er under  the  ciiarter  to  amend  such  an  ordi- 
nance emanating  from  the  board  of  pubUc 
service,  but  must  either  adopt  the  ordinance 
as  recommended  or  reject  it  The  charter 
makes  no  provision  for  notice  to  the  pnq;>aty 
owners  nor  for  a  hearing  before  the  board  of 
public  service  or  the  board  of  aldermen  up<»i 
the  question  of  benefits;  that  la,  upon  the 
question  of  what  property  shall  be  included 
within  the  benefit  district,  and  there  was  not 
according  to  the  testimony,  any  such  notice  or 
hearing  In  the  matter  of  the  establisblng  of 
the  taxing  district  for  Baden  district  sewer 
No.  2. 

The  matter  <tf  Oie  establishment  of  this 
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taxing  district  was  pending  b^ore  the  board 
of  public  improrements  for  a  considerable 
period  of  time  before  the  bill  defining  the 
district  was  recommended  by  the  board  to 
the  board  of  aldermen.  According  to  the  tes- 
timony, the  matter  wag  np  for  consideration 
before  the  board  of  public  Improvements,  sit- 
ting as  a  committee  of  the  wta<de,  on  No- 
vember 18.  1913.  According  to  the  stenogra- 
pher's transcript  of  the  proceedings  before 
the  board  on  that  date,  Mr.  J.  U  Homsby,  as 
attorney  for  the  Calvary  Cemetery,  appeared 
and  presented  a  request  that  the  property  of 
the  cemetery  association  be  excluded  from 
the  taxing  district  and  thus  exempted  from 
contributing  anything  to  the  cost  of  the 
sewer. 

Mr.  Homsby  stated  to  the  board  that  Mr- 
Moreno,  then  sewer  commissioner,  had  told 
talm  that  23  acres  of  the  cemetery  property 
sloped  towards  Broadway,  and  that  the 
snrface  water  would  necessarily  drain  Into 
the  proposed  sewer,  end  that  Mr.  Mor«io 
estimated  that  the  cemetery  association's 
share  of  the  cost  of  the  proposed  district 
sewer  would  be  about  $12,000.  In  the  discus- 
sion before  tbe  board  on  that  occasion  Ur. 
Moreno  said: 
"I  understand  the  attitude  of  Mr.  Honisby, 


tSBce,  If  the  board  thoaght  that  could  be  doae. 
Still  that  is  establishing  a  precedent  that  might 
get  as  into  trouble  later." 

To  which  Mr.  Talbert,  another  commission- 
er, replied: 

"It  seems  to  me  yon  would  have  to  follow 
the  physical  fact  or  lay  yoarselves  <^en  to 

future  trouble.*' 

The  question  of  the  elimination  of  the 
Knhs  property  from  the  taxing  district  cnme 
before  the  board  sitting  as  a  committee  of ' 
the  whole,  at  a  meeting  held  February  6, 
At  this  meeting  Mr.  Moreno,  sewer 
commisdoner,  called  attention  to  the  fact 
that  the  Kuhs  property  had  been  l^t  out  of 
the  plan  for  the  district  submitted  by  him. 
He  stated  in  ezplanatton  that  the  property 
was  pot  subdivided  and  wu  drained  by  two 
private  sewers  connecting  witti  the  public 
aewor.  Then  he  continued : 

"Another  thing,  in  order  to  properly  drain 
the  district,  we  are  compelled  to  have  a  right 
of  way  froa  Kubs'  property  in  which  to  lay 
some  of  OUT  sewers,  He  g&ve  that  right  of 
way  with  the  onderstandiug  that  if  we  accepted 
it  and  laid  out  tbe  district  that  his  property 
would  be  left  out,  on  the  ground  that  be  had 
started  it  and  it  did  not  drain  through  any  of 
tbe  district  sewers.    If  we  decide  to  put  hia 


and  I  think  it  is  not  unreasonable.  At  the  same  property  in  the  district,  we  wUl  have  to  pve 
time  we  have  to  consider  this,  if  we  cut  oat  y^,  ^^^^^      way  and  enter  condem- 

thet  22  acres  and  assess  the  entire  cost  of  those  j^^^ji  proeeedhigs  to  acquire  it  In  order 
sewers  against  this  district  that  Is  populated,  ^y^^^  t^^g,  p^pj^  ^ 
some  of  the  property  owners  may  contest  the  f^]^^  ^th  the  district  and  inclade  this  prop- 
tax  bills,  SB  it  is  evident  that  the  aewera  do  ^  Calvary  Cemetery,  regardless  of  their 
have  to  be  made  20  per  cent,  larger  than  tney  protests,  and  it  is  an  open  question  as  to 
otherwise  would  have  to  be  built  to  talte  care  ^jjether  or  not  we  should  leave  this  other  out 
of  that  property  outside  of  the  dlstnet,  and  I  pnt  It  in.  •  •  •  It  occurs  to  me  that  if 
am  afraid  we  might  not  be^able  to  get  a  «on- ,  „g  i^^y^  tjjjg  property  out  aome  of  these 
'                             "'^ "                         '  other  gentlemen  who  own  vacant  property 

might  cmitest  the  tax  hfUs." 


tractor  to  bid  on  the  work.'' 

And  agidn,  in  the  course  of  the  same  dis- 
cussion, in  answer  to  a  question  of  one  of  the 
other  commissioners  as  to  whether  there  had 
ever  been  a  case  of  exemption  of  that  sort, 
Mr.  Moreno  repUed: 

"I  don't  recall  any  since  I  have  been  here. 


On  May  8,  1914,  the  question  of  Qie  diml- 
nation  of  Calvary  Cemetery  and  tbe  Kuhs 
property  again  came  up  for  iraiElderation  by 
the  board.  Mr.  Hooke,  who  bad  succeeded 
Mr.  Moreno  as  sewer  commissioner,  brought 
We  try  to  lay  the  districts  out  so  they  wfll  be  !  the  matter.  He  reported  that  something 
on  a  basis  perfectly  fair  to  all  the  property  ujje  23  acres  In  Calvary  Conetery  drained 
owner*  withhi  tbe  district,  and  for  that  reason  ^^^^^^  the  territory,  and  that  he  bad  eati- 
we  could  not  very  well  exclude  territory  of  ^ 
this  kind." 


Mr.  Kinsey,  the  presldmt  of  the  board, 
expressed  a  similar  view.  He  said: 

"The  statement  of  the  sewer  commission- 
er, in  case  your  cemetery  was  exempt,  that  is 
to  say.  In  such  an  event,  If  the  district  was 
laid  out  as  to  exclude  the  cemetery,  the  dty 
woold  have  to  pay  the  portion  ordinarily  as- 
sessed against  the  cemetery,  and  in  that  way, 
in  imposing  upon  tbe  property  owners  in  the 
district  that  additional  burden,  It  makes  it 
difficnlt  to  exclude  this  cemetery  in  the  present 
case." 

Mr.  Moreno  tikerenptm  suggested: 

'TTbe  only  tUng  I  see  we' can  do  is  to  move 
tte  line  over  arUtrarDy  a  portion  of  tbe  ds- 
2Sl8.W^-68 


mated  that  the  cemetery  should  pay  some- 
thing like  112.000  as  Its  proportion  of  the 
cost  of  the  sewer.  He  recommended  that,  If 
the  cemetery  association  could  take  cere  of 
its  0wn  drainage,  he.  thought  it  would  be  fair 
to  leave  them  out  of  the  district,  and  that 
then  the  size  of  the  district  sewer  could  be 
cut  He  also  estimated  that  the  private 
drain  whidi  the  cemetery  association  would 
have  to  construct  would  probably  cost  $4,- 
SOO.  As  to  the  Eufas  property,  being  asked 
by  Oommissloner  Wall  as  to  what  he  had 
done  larding  that,  be  answered: 

"Nothing,  for  two  reasons.  The  first  Is  he 
gave  UB  all  of  those  rights  of  way  (I  ^as  sitting 
in  there  with  the  sewer  commissioner  soyseU) 
on  eonditton  ihat-Us  sewers  that  were  in  Aere  . 
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would  be  accepted,  and,  if  his  lewers  are  ac- 
cepted, tliere  is  no  reason  why  we  shoald  put 
him  in  the  district  *  *  *  I  do  not  see  any- 
thing wronjr  with  it,  especially  in  view  of  the 
fact  if  we  don't  do  that  we  tnUBt  pass  an  ordi- 
nance and  give  him  back  those  rights  of  way 
which  were  obtained  onder  a  misrepresenta- 
tion." 

The  records  of  the  board  do  not  show  that 
there  was  any  further  discussion  of  the  mat- 
ter by  the  board.  The  only  subsequent  rec- 
■ord  entry  in  connection  with  the  establlsh- 
ment  of  the  sewer  district  is  the  entry  of 
November  17,  1914,  In  the  proceedings  of  the 
board,  that  an  ordinance  establishing  the 
taxing  dlst-rict  was  recommended  to  the 
board  of  aldermen. 

Prior  to  the  time  when  the  question  of  the 
extent  of  the  taxing  district  w«s  brougbt  by 
the  sewer  commlMloner  before  the  board  sit- 
ting as  a  committee  of  the  whole,  the  sewer 
commissioner  bad  obtained  a  deed  to  a  right 
of  way  7%  feet  wide  and  approximately  247 
feet  In  length  off  the  western  side  of  the 
Kuhs  property.  The  deied  Is  dated  May  ©, 
1913,  and  recites  a  nominal  consideration  of 
|1.  This  1b  the  right  of  way  deed  referred  to 
by  the  sewer  commissioner  In  the  discussion 
<tf  the  question  of  the  exclusion  of  the  Kuhs 
property  from  the  sewer  taxing  district.  The 
testimony  ediows  that  no  numey  considera- 
tion moved  from  the  dty  to  tiie  Kuhs  BeaUy 
Company  for  this  easement 

The  plaintiff  had  also  given  the  dty  a 
right  of  way  fbr  this  district  sewer,  ol  a 
wldtli  of  10  feet  and  along  the  entire  western 
line  of  its  property  a  distance  of  496  feet 
There  was  no  actnal  consideration  of  wbat- 
ever  kind  for  this  conveyance.  The  deed  was 
made  about  the  same  time  as  the  Knbs  deed. 

The  ordinance  for  the  establishment  of  the 
district,  as  recommended  by  the  board  of 
public  service,  was  passed  by  ttie  board  of  al- 
dermen, tiie  ordliuuLce  being  approved  by  the 
mayor  on  MarA  22,  IMS.  The  district  laid 
out  by  the  ordinance  does  not  Include  any 
part  of  Calvary  Cemetery  and  exdudes  all 
of  the  Kuhs  property  except  a  strip  of  7% 
feet  In  width  off  the  entire  west  line  and  a 
strip  60  feet  In  width  off  the  east  side  ex- 
tending from  the  southern  boundary  line  of 
the  Kuhs  property  to  the  public  sewer,  a 
distance  of  approximately  230  feet  247.04 
feet  of  the  strip  7  feet  6  Inches  wide  embraces 
the  sewer  right  of  way  deeded  by  the  Kuhs 
Company  to  the  dty,  but  the  remainder  of 
the  7%-foot  strip  Included  in  the  district 
and  having  a  length  of  approximately  21B 
f^t,  although  not  given  for  or  used  as  a 
right  of  way  for  the  dtetrict  sewer,  la  yet  in- 
cluded In  the  district 

According  to  the  testimony  of  Mr.  Doods, 
engineer  and  surveyor,  a  witness  for  the 
plaintiff,  the  area  of  Calvary  Cemetery  with- 
in the  natural  drainage  district  la  28  and  a 
fraction  acres,  and  tiie  area  of  tiie  Kuba 


r  property  within  the  natural  drainage  area, 
[and  not  induded  In  the  taxing  district,  is 
1 317,398  square  feet  Aa  shown  by  the  plat  of 
I  the  taxing  district,  and  as  testified  to  by 
{  Mr.  Osthaus,  the  spedal  tax  assessor,  the 
i  total  area  of  the  district  as  laid  out  is 
2,296,039  square  feet    Adding  that  to  the 
I  area  of  the  portion  of  Calvary  Cemetery  and 
;  the  area  of  the  Kuhs  property,  within  the 
natural  drainage  district  3.634.919  square 
feet  so  that  only  63.17  per  cent  of  the  area 
of  the  natural  drainage  district  has  been  in- 
duded  in  the  taxing  district 

The  size  of  the  district  sewer  is  greater 
than  Is  necessary  for  the  draining  of  the  area 
taxed.  This  was  testified  to  by  Mr.  Doods, 
witness  for  the  plaintiff,  who  stated  that  the 
sewers  In  the  district  were  largex  than  it  Is 
customary  to  build  sewers  for  the  draining 
of  territory  of  the  extent  Included  in  the  tax- 
ing district  and  similarly  situated  with  re- 
spect to  the  fall  of  the  land.  It  Is  tme  that 
Mr.  Homer,  the  city  engineer,  testified  that 
the  sewers  in  the  district  were  no  larger  than 
were  reasonably  necessary  for  the  needs  of 
the  territory  Included  in  the  taxing  district, 
but  he  admitted  on  cross -exainiaati(Hi  that, 
in  calculating  the  sizes  of  the  sewers,  the 
highest  percentages  of  the  various  factors 
entering  Into  the  calculation  were  used.  He 
farther  admitted  npon  croaa-examlnation 
ttiat  tlie  plans  for  the  constmctiou  of  the 
sewers,  Induing  the  slaes  of  the  pipes,  bad 
been  prepared  before  the  dlacuseloa  as  to  the 
size  oC  the  ta^g  district  by  the  hoard  of 
public  improvemmts,  and  that  no  change  In 
the  sises  of  the  sewers  in  the  district  was 
made  after  the  board  determined  to  exdude 
Calvary  Cemetery  and  the  Kuhs  property. 
In  this  connection  we  call  attention  to  the 
statement  of  Mr.  Moreno  at  the  meeting  of 
the  board  held  on  November  18, 1913: 

"It  is  evident  that  the  sewers  do  have  to  be 
made  20  per  cent,  larger  than  they  otherwise 
would  have  to  be  built  to  take  care  of  that 
property  ontMe  of  the  district" 

The  plans,  according  to  Mr.  Hornw,  were 
not  changed  after  that  meeting,  and  it  Is 
evident  that  the  sewers,  as  constructed,  are 
therefore  20  per  cent  larger  than  the  re- 
quirements of  the  twritory  taxed  called  for. 

Mr.  Homaby,  attorney  for  the  Calvary 
Cemetery,  and  who  testified  in  behalf  of  de- 
fendant, stated  that  the  cemetery  property 
had  been  left  out  of  the  taxing  district  by  the 
board  of  public  Im[»i}vementa  in  considera- 
tion of  the  agre^ent  of  the  cemetery  as9od- 
atlon  to  construct  a  drain  along  the  Broad- 
way front  of  the  cemetery  pn^rty  of  suffi- 
dent  size  to  take  care  of  the  surface  water 
from  that  portion  of  the  cemetery  within  the 
natural  drainage  area  of  the  district,  ttie  pri- 
vate drain  to  be  connected  with  Baden  pub- 
lic sewer.  The  drain  altmg  Broadway,  fkom 
Calvary  aveaue  to  the  center  gate  of  the  cam- 
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etery,  was  to  be  8d  op^  coacrete  dUcb,  and 
from  there  northwardly  on  underground  pipe. 
It  was  Ur.  Homrt>y's  reooIIectl(u  that  this 
arrangement  between  tbe  cemetery  aesocla- 
tion  and  tha  dts  oSeMa  was  ertdenoed  by 
letters. 

NotwltbstandlDg  the  contract  between  the 
cemetery  assoelatlmi  and  the  dty,  the  cem- 
etery association  did  not  begin  the  construc- 
tlon  of  this  private  drain  until  October,  1&16, 
at  which  time  the  district  sewer  was  practi- 
cally comj^eted,  and  did  not  finish  the  con- 
struction, of  the  private  sewer  imtll  March, 
1»17. 

Mr.  Horner,  city  engineer,  who  testified  In 
behalf  of  defendant,  stated  the  chief  consid- 
eration for  the  leaving  out  of  the  Knha  prop- 
erty was  the  fact  that  It  had  a  private  system 
which,  with  proper  Inlets,  would  be  sufficient 
to  take  care  of  both  the  foul  and  surfece  wa- 
ter of  the  Kuhs  land.  The  testimony  of  Mr. 
Hooke,  sewer  commissWnw,  was  to  the  same 
efTecL  Ur.  Homer  admitted  that  the  Inlets 
which  the  sewer  commissioner  directed 
sbould  be  made  for  the  purpose  of  tailing 
care  oi  the  surface  water  of  tbe  Kuhs  prop- 
erty, as  a  condition  to  the  accepting  of  tbe 
private  system  as  a  part  of  the  sewer  system 
of  the  city,  have  not  yet  been  made.  Mr. 
Knhs,  also  a  witness  for  the  defendant,  like- 
wise admitted  that  fact,  but  stated  tlint  he 
was  making  preparations  for  having  tbe  In- 
lets constructed.  Both  Mr.  Moreno  and  Mr. 
Eooke  stated  that  they  had  no  Independent 
recollection  of  the  negotiations  with  Mr. 
Kuhs,  and  therefore  could  neither  ccmflrm  nor 
deny  the  correctness  of  their  representations 
to  the  board  of  public  improvHuents  at  the 
meetings  held  on  February  6'  and  May  8, 
1914,  that  the  deed  for  the  right-of-way  for 
the  district  sexver  from  tiie  Kuhs  Realty  Com- 
pany  had  been  given  on  cmdltlon  that  the 
Kuhs  property  would  not  be  included  in  the 
taxing  district,  and  that.  If  the  Kuhs  pnweF- 
ty  were  Inclined  in  the  taxing  district,  the 
Tl^t  of  way  deed  would  have  to  be  returned 
and  condemnation  proceedings  inatltated. 

None  of  the  members  of  the  board  of  pub- 
lic Improvements  who  testified,  nor  Mr.  Hor- 
ner, the  chief  engiiiew,  could  give  any  satla- 
factory  explanation  of  why  the  Kubs  proper- 
ty  was  left  out  of  the  taxing  district  while 
the  prt^rty  of  the  plaintiff,  which  admit- 
tedly had  an  adequate  private  system,  which 
is  still  draining  directly  Into  the  Baden  pub- 
lic sewer,  was  Included.  It  was  su^ested 
by  one  of  these  witnesses  for  defendant  that 
there  was  some  difference  between  the  two 
parcels  of  land,  In  that  the  Knha  property 
Immediately  adjoined  the  public  sewer,  but 
when  it  was  pointed  out  to  this  witness  that 
the  plaintiff  had  a  right  of  way  extending 
from  its  property  to  the  public  sewer,  which 
Tight  of  way  had  been  deeded  to  It  by  Euhs, 
and  that  therefore  plaintiff's  property,  to 
that  extent,  alao  abutted  upon  the  pnbllo  sew- 


er,  it  was  admitted  that  this  was  no  substan- 
tial ground  for  differentiating  between  the 
two  properties  In  the  matter  of  the  taxation 
fbr  the  building  of  the  district  sewer.  In  this 
connection  we  call  the  court's  attention  to  the 
fiict  that  the  plaintiff's  private  sewer  syst(»n. 
built  under  permits  from  the  dty,  cost,  ac- 
cording to  the  evidence,  in  excess  of  $1,500. 

The  court  took  the  case  under  advisement, 
end  on  December  30,  1918,  at  the  December 
term,  3918,  entered  a  finding  and  Judgment 
for  defendant  and  dismissed  plaintiff's  Mil. 

The  defendant's  evidence  tended  to  show: 

The  sewer,  for  proportionate  part  of  cost  of 
which  appellant's  ground  was  assessed,  had' 
been  fully  completed  when  this  suit  was 
brought,  and  appeilant  ihad  connected  ita 
said  premises  with  this  sewer  and  was  In  ac- 
tual enjoyment  of  the  benefits  thereof.  The 
evidence  fails  to  show  any  act  of  commission 
or  omission  on  the  part  ot  the  contractor. 
The  appellant  does  not  question  the  utility  of 
the  sewer.  Yet,  without  offering  to  pay  any 
part  of  Its  cost,  ac^Uant  comes  Into  a  court  of 
equity  and  asks  that  the  entire  aasessmoit 
against  Its  property  be  canceled. 

The  charter  of  the  dty  of  St.  Louis  requir- 
ed the  establishment  by  ordhaance,  on  recom- 
mendation of  the  board  of  public  service,  of 
a  taxing  district  preliminary  to  the  adoption 
of  an  ordinance  providing  for  construction 
of  sewers  within  the  district,  and  also  re- 
quired a  public  hearing,  on  notice,  as  a  con- 
dition precedent  to  such  recommendation. 
Prior  to  tentatively  layhag  out  this  sewer  dis- 
trict, members  of  the  board  of  public  service 
visited  the  locality  in  person  and  went  over 
the  ground.  In  addUltm  to  this,  this  board 
had  before  It  taiformattm  of  the  local  omdi- 
tions  gathered  its  asslstanta,  and.  as  one 
of  the  members  expressed  it  in  his  teetlmfony, 
was  mindful  of  its  duty  to  include  In  tbe 
assessment  district  all  tbe  prc^perty  that 
would  be  benefited  by  the  sewer. 

a%e  testimony  shows  that  two  tracts  of 
ground  within  the  same  natural  bestn  In 
wbldi  this  district  sewer  was  laid,  were  omit- 
ted from  this  sewer  district. 

One  of  these  tracts,  about  23  acres,  Is  a 
portion  of  Calvary  cemetery.  A  representa- 
tive of  the  conetery  assodatlon  appeared  be- 
fore tbe  board  of  public  Improvements,  then 
existing  under  the  old  charter  of  the  dty  of 
St.  Louis,  and  being  the  predecessor  of  the 
board  of  public  service,  at  a  discussion  of  the 
then  proposed  sewer  and  taxing  district 
therefor,  and  suggested  that,  since  the  cem- 
etery had  DO  foul  water  to  drain,  it  might 
with  propriety  be  left  out  of  the  district.  At 
this  meeting  some  talk  was  had  about  the 
cemetery  constructing  open  drains  that 
would  carry  the  storm  water  from  Its  ground 
into  a  nearby  public  sewer.  The  cemetery 
property  was  omitted  from  the  sewer  dis- 
trict ;  and  afterwards  the  said  proposed  open 
drains  were  constructed  by  the  cemetery  as- 
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mdatloD  entirely  at  Its  own  expense,  With 
the  result  that  nothing  from  the  cemetery  en- 
ters the  district  sewer. 

The  other  of  said  two  tracts  mitted  from 
the  district  was  a  portion  of  the  "Kubs"  prop- 
erty, as  it  Is  called  tbrougbont  the  case,  Im- 
proved with  dwelling  honses  accommodatliig 
about  100  families  and  all  of  which  was  per- 
fectly drained  by  a  private  sewer  emptying 
Into  an  adjoining  public  sewer. 

Appellant's  ground,  all  within  the  present 
sewer  district  and  less  in  area  than  either  of 
the  portitms  of  the  cmetory  or  Kubs  tracts 
omitted  from  the  district,  was  at  the  time  of 
Oxlng  the  sewer  district  oceupted  as  a  manu- 
facturing plant,  oonslsting  of  foundry,  ware- 
house, snd  office  buildings.  It  had  a  private 
sewi^  system  cxtnnectlng  with  the  public  sew- 
er some  distance  away  from  it;  but  appel- 
lant was  one  of  the  petitioners  for  this  dis- 
trict sewer,  and  as  soon  as  possible  connected 
Its  plant  with  it  for  purposes  of  additioaal 
drainage. 

fnie  cemetery  associationb  Kubs,  ajid 
appellant  all  bad  at  times  prior  to  the  fixing 
of  the  present  sewer  district  given  the  city 
rights  of  way  for  sewer  purposes. 

The  members  of  the  board  of  public  service, 
whlcb  recommended  the  present  district, 
testifying  in  this  case,  all  denied  any  bar- 
gain whereby  portions  of  the  cnnetery  or 
Kuhs  properties  were  to  be,  or  were,  omitted 
frmn  this  taxing  district  And  the  following 
facts  were  also  established  by  such  testi- 
mony, viz.:  Id  the  judgment  of  the  board  of 
public  service  the  portions  of  the  cemetery 
and  Kuhs  properties  omitted  from  such  dis- 
trict were  both  adequately  drained  at  private 
expense  into  the  public  sewer  and  were  not 
benefited  by  the  district  sewer;  and  appel- 
lant's property  was  not  adequately  drained 
bF  its  private  eewer  system  connected  with 
the  public  sewer  and  was  benefited  by  the  dis- 
trict  spwer,  which  it  immediately  made  use 
at.  That  the  dimensions  of  district  sewer 
were  not  originally  designed  to  drain  any  por- 
tion of  the  cemetery  or  Kuhs  properties,  and 
that  the  district  sewer  as  designed  and  laid 
was  exactly  adapted  to  the  present  district 
according  to  the  best  expert  opini<}n  on  the 
subject 

Attev  the  evidence  was  all  in  and  the  cause 
was  under  adTisement,  the  defendant  (re- 
apoudoit  here)  petitioned  the  court  tor  leave 
to  amend  Its  answer.  Ttie  answer,  as  It  stood, 
was  a  general  denial,  and  defendant  sought 
to  amend  adding  thereto  a  plea  of  estoppel 
based  on  allegations  to  conform  to  the  evi- 
dence to  the  effect  that  tlie  plaintiff  (aivel- 
lant  here),  prior  to  the  letting  of  the  contract, 
fenew  that  the  dty  oC  St,  Louis  was  about  to 
let  a  contract  fbr  amstructlon  ot  the  sewa 
In  quesdtm  and  was  familiar  with  tiie  ban- 
ning and  progress  of  the  work  of  constructing 
said  sewer,  and  knew  that  its  (appellant's) 
■aid  groua4  would  be  thereby  benefited  and 


assessed  therefor,  and  know  the  extent  of 
such  assessment,  and  applied  tor  pennisslon 
to,  and  did,  connect  its  premises  therewith, 
but  gave  no  notice  that  it  would  ctmtest  pay- 
ment of  its  special  tax  bill,  and  silently  stood 
by  and  permitted  the  work  to  be  done  and  re- 
ceived the  boiefits  thereof,  and  that  plain- 
tiff, by  petitioning  for  said  sewer,  encour- 
aged the  dty  to  form  said  sewer  district 
and  caused  sewers  to  be  constructed  therein. 

The  trial  court  found  In  favor  of  defend- 
ant without  ruling  on  Its  said  petittcm  for 
leave  to  amend  its  answer. 

Muen(^,  Walther  ft  Muendi,  o€  St  I^ouls, 
for  appellant 

Rodgera  ft  Koemer,  ot  St  Louls^  for  re* 
spondent 

WOODSON,  P.  J.  (after  stating  the  facts 
as  above).  I.  The  plaintiff  makes  a  very 
plausible  case  by  the  allegations  of  its  pe- 
tition, but  It  is  not  supported  by  either  the 
evidence  in  the  case  or  the  finding  of  the 
trial  court 

[1, 2]  The  tax  bill  sued  on  was  prima  fade 
evidence  of  its  validity;  and  the  tesUmony 
In  the  case  was  ample  to  suiqport  its  validity, 
and  not  tending  to  overturn  it 

[3]  II.  It  is  Insisted  that  the  establishment 
of  the  taxing  sewer  district  is  a  nullity  be- 
cause no  notice  was  glvoi  of  Qiat  tect  to 
the  property  owners. 

No  such  notice  was  necessary,  as  decided 
by  this  court  and  the  Supreme  Court  of  the 
United  States.  Speaking  upon  that  point 
this  court,  in  the  case  of  Meier  v.  City  of 
St  Louis,  180  Mo.  391,  loc.  clt  409,  79  S. 
W.  956,  loc.  clt.  957,  used  this  language: 

"As  to  the'  contention  that  the  apcoal  as- 
sesBments  amount  to  a  taking  of  plaiDti£r8 
property  without  due  process  of  law.  It  may  be 
Bald  that  no  notice  is  required  by  the  Consti- 
tution to  b«  given  property  owners  respectiag 
those  matters  which  the  I^egislatnre  itself  de- 
termines, or  delegates  to  the  municipal  au- 
thorities. [Spencer  t.  Merobant  125  U.  S. 
345;  Williamfl  v.  Eggleston,  170  U.  S.  301 ;  St 
Louis  V.  Rankin,  96  Mo.  497.]  Publication  of 
notice  to  the  property  owners,  and  opporta- 
nity  to  be  heard  before  the  tribnnal  upon  which 
is  devolved  the  duty  of  ascertaining  facts  and 
acting  therein  in  the  special  assessment  pro- 
cedure, satisfies  the  constitatioDal  require- 
ment and  is  due  process  of  law  as  to  those 
matters  to  be  passed  upon  by  such  tribnnaL 

*^e  think  section  14  of  article  6  of  the 
amended  charter  of  St  Louis  complies  with 
this  requirement 

"When  the  taxing  district  has  been  fixed  by 
valid  legislation  and  when  the  apportionment  of 
the  cost  of  the  improvement  npon  the  prop- 
erty In  the  district  has  been  so  fixed,  the  own- 
er of  the  property  in  the  district  eaimot  be 
heard  to  contend  In  the  court  that  his  property 
was  not  in  fact  benefited,  or  to  the  sinoont 
assessed  in  accordance  with  sodi  apportion- 
ment [Pryor  t.  Constmctim  Co.,  170  Hou 
489.} 

"Th9  durter  ot  St  Louis  adopted  hr  a  vote 
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of  its  peoplfl  In  obedience  to  an  express  grant 
b;  the  ConBtitntioD  of  the  state  haa,  Trith  re- 
spect to  tDunicipflil  matters,  including  spedal 
assessments  for  local  improvements,  all  the 
force  and  effect  of  an  art  of  the  Legislatnre. 
[aty  of  St.  Louis  v.  Fischer.  167  Mo.  654; 
Pryor  t.  OoDatraction  Co.,  170  Mo.  439;  St 
Louis  T.  Gleason,  16  Mo.  App.  25;  Id.  t.  Id., 
98  Mo.  88;  Kansas  Oitj  t.  OU  Co^  140  Mo. 
468.]- 

To  the  same  effect  are  the  following  cases : 
Reman  v.  Allen.  156  Mo.  534,  loc.  <At.  651, 
S7  S.  W.  669;  Reman  t.  Scbulte,  166  Mo. 
409,  loc.  clt  417,  66  S.  W.  163;  Embree  t. 
K.  C.  Road  District,  240  U.  S.  242,  loc.  dt. 
250.  36  Sup.  Ct  317,  60  L.  Ed.  624. 

Moreover,  the  Interested  parties  were 
given  due  notice  of  the  meeting  of  the  board 
of  public  serTice  where  all  were  given  full 
opportunity  to  be  heard  as  to,  and  complain 
of,  any  matter  which  might  make  it  In- 
equitable to  construct  the  sewer  as  project- 
ed In  the  district  established. 

[4]  III.  This  court  has  repeatedly  held 
that  the  action  of  the  municipal  authorities 
In  the  establishment  of  a  sewer  district  in 
the  absence  of  fraud  is  conclusive,  and  not 
subject  to  review  by  the  courts.  Heman  v. 
Allen.  156  Mo.  634,  67  S.  W.  659;  McGhee 
Walsh.  249  Mo.  266,  166  S.  W.  446. 

[I]  IV.  This  record  contains  no  evidence 
whatever  of  fraud,  much  less  any  evidence 
connecting  the  contractor  with  fraud.  A 
complaint  of  fraud  comes  too  late  after  the 
work  is  completed.  Jennings  Heights  I^d 
&  Imp.  Oo.  V.  City  of  St.  Louis  et  al.,  267 
Mo.  291,  166  S.  W.  741;  Bank  v.  Woesten, 
147  Mo.  467.  48  S.  W.  939.  48  U  R.  A.  279. 

[6]  And  we  have  also  held  that  the  munic- 
ipal authorities  of  the  dty  of  St  Louis 
are  the  sole  Judges  of  the  dimenslims  of  con- 
templated sewers.  Hanan  t.  Allai,  166  Mo. 
634.  67  S.  W.  569. 

[71  V.  Silent  acquiescence  with  knowledge 
of  the  Improvement,  especially  wben  ac- 
companied by  acceptance  of  its  benefits,  es- 
tops the  property  owner  from  denying  va- 
lidity of  the  tax  bllL  Paving  Co.  v.  Flem- 
mlng.  2S1  Mo.  210,  158  S.  W.  4;  Heman  T. 
Ring,  85  Mo.  App.  231 ;  Walsh  v.  Bank.  1S9 
Mo.  App.  641,  123  S.  W.  1001 ;  Smith  v.  Car- 
low.  114  Mich.  67,  72  N.  W.  22;  PItehugh  v. 
City  of  Bay  City,  109  Mich.  581,  67  N.  W. 
904;  Atkinson  v.  Newton,  169  Mass.  240, 
47  N.  E.  1029;  Board  of  Commissioners  v. 
Plotner,  149  Ind.  116,  48  N.  B.  635 ;  Patter- 
wa  et  al.  v,  Baumer.  43  Iowa,  477 ;  Wright  v. 
Davidson.  181  U.  S.  371,  loc.  dt  877,  21  Sup. 
Gt  616.  45  U  Ed.  900 ;  Gibson  v.  Owtma,  115 
Mo.  268,  21  S.  W.  1107. 

Counsel  present  other  questlouB  for  deter- 
mination, but  those  we  have  decided  fully 
dispose  4hC  the  case,  and  therefore  it  Is  not 
necessary  to  notice  tlie  rwnalning  points 
made. 


Finding  no  error  In  Uw  record,  flie  Jndg- 
meat  Is  affirmed. 
All  concur. 


MORRISON  et  al.  V.  HESS  et  al.  <No.  21698.) 

(Supreme  Court  of  Missouri,  Im  Banc. 
May  24.  1921.) 

1.  Appeal  aail  error  «=378l  (4)— lavastloatloa 
OR  Merits  rwiiiired,  thoagli  restriotlons  sou|ht 
to  ba  enforoed  have  lapsed. 

In  suit  by  property  owners  to  enjoin  de- 
fendants from  constructing  a  dwelling  house  In 
violation  of  restrictions  in  the  deed  under  which 
defendants  claim,  though  the  Supreme  Court 
could  not  issue  or  direct  the  lower  court  to 
issue  a  restraining  order  enjoining  defendants^ 
the  restrictions  having  terminated,  neverthe- 
less, where  plaintiffs  have  incurred  liability  on 
an  injunction  bond  for  damages,  and  become 
responsible  for  the  costs  of  the  litigation  should 
the  judgment  below  adverse  to  them  be  affirmed 
or  the  appeal  dismissed,  they  atill  have  an  in< 
terest  in  the  result  of  the  litigation,  and  inves- 
tigation on  the  merits  Is  required. 

2.  Appeal  and  error  «s3488(l)-~Appeal  from 
merits  In  Injunction  suit  suspeadad  action  on 
motion  to  assess  damages. 

In  an  Injunction  suit  sn  appeal  from  the 
merits  suspended  action  on  the  motion  to  assess 
damages  until  the  case  la  disposed  of  in  the 
Supreme  Court 

3.  CovenaRti  ^51(2)— Six  donble  buUdlngs 
held  violative  of  restrlotloa  against  oonatrue- 
tloR  of  more  than  one  dwelllag  oa  50-foot 
front. 

Six  double  buildings  sought  to  be  construct- 
ed on  a  lot  having  a  frontage  of  125  feet  and 
a  depth  id  155  feet  Aelrf  to  viehite  restriction 
in  deed  redtlng  that  not  more  than  one  dwell- 
ing  honae  might  be  eonstracted  on  a  60-foot 
front  of  the  lot 

Woodson*  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Ckrart;  Vio 
tor  H.  Falkenbalner,  Judge; 

Suit  by  Robert  W.  Morrison  and  others 
against  Herman  Hess  and  ottiers.  From 
decree  for  defendants  dismissing  the  bill, 
plaintiffs  appeal.  Decree  reversed,'  and 
cause  remanded,  with  directions  to  enter  de- 
cree for  plaintiffs,  with  damages  and  costs. 

This  action  was  commenced  In  the  cliv 
cult  court  of  the  dty  of  St.  Louis,  Mo.,  en 
October  8,  1916,  by  the  above-mentioned 
plaintiffs,  who  are  residents  and  owners  of 
homes  in  dty  block  4804  of  the  city  of  St. 
Louis,  Ma,  to  enjoin  said  defendants  from 
constructing,  upon  a  portion  of  said  block 
4864,  a  three-story  apartment  house,  contain- 
ing 86  separate  and  distinct  apartm^ts,  In 
violation  of  the  restrictions  in  the  deed  under 
which  said  defendants  claim  title,'  whldi 
recites  that  not  more  than  one  dwelling  house 
 1  
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may  be  constructed  on  the  50-foot  front  of 

Bald  lot. 

The  defendants  answered,  partially  admit- 
ting the  allegations  of  petition,  denying  other 
averments  therein,  and  pleading,  by  way  of 
waiver  and  abandonment,  that  the  above  re- 
striction was  no  longer  Id  force.  The  reply 
is  a  general  denial  of  the  new  matter  con- 
tained in  the  answer. 

The  evidence  shows  that  Selah  Chamber- 
lain, a  resident  of  Ohio,  was  the  owner  of 
city  block  4864,  In  St.  Louis,  Mo.,  buuoded 
on  the  south  by  Maple  avenue,  running  east 
and  west,  and  by  Chamberlain  avenue  on  the 
uoi:th,  also  running  east  and  west;  that  prior 
to  May  31,  1887,  said  Chamberlain  and  wife 
sold  all  of  the  property  In  said  bloclc  4864 
to  various  persons ;  and  that  each  and  every 
deed  made  by  him  contained  the  same  cove- 
nants and  restrictions  as  are  recited  In  the 
deed  to  defendant  Hess.  On  May  31,  1887, 
said  Selah  Chamberlain,  who  was  then  the 
owner  of  Sve  or  six  tracts  of  land  lying  in 
the  vicinity  of  said  block  4864,  filed  a  plat 
In  the  recorder's  office,  laying  off  said  last- 
described  tracts  of  land  Into  lots  and  blocks, 
and  dealgnatlng  the  same  as  Chamberlain 
Park.  The  latter  entirely  surrounded  block 
4864  supra,  except  on  the  south. 

It  was  stipulated  and  agreed  at  the  trial: 

"That  all  of  the  plahitiffs  and  the  defcndnnts 
own  property  in  city  block  No.  4864  and  hold  ti- 
tle to  their  said  property, by  ond  through  deeds 
from  Selah  Chamberlain,  and  that  all  of  the 
deeds  through  which  all  of  the  plaintiffs  and 
all  of  the  defendants  held  title  contained  the 
name  covcaant^  iind  restrictions  as  those  con- 
tained in  the  deed  from  Selah  Chamberlain  and 
wife  to  Joaiah  A.  Parker,  *  *  •  and  that 
all  of  the  property  in  city  block  No.  4864  is 
■ubject  to  the  same  restrictionfl,  and  is  held 
under  a  common  source  of  title,  namely,  Selah 
Chamberlain,  and  that  all  of  the  property  in 
city  block  Ko.  4864,  had  been  sold  by  said  Selah 
Chamberlain  prior  to  Ma;  31,  1887." 

The  deed  from  Chamberlain  and  wife  to 
Joslah  A.  Parker  aforesaid  Is  dated  February 
19,  1887,  and,  among  other  things,  contains 
the  following: 

"The  foregoing  conveyance  and  grant  is  here- 
by declared  to  be  suliject  to  and  limited  by  the 
following  ezceptioQB,  reservations,  conditions, 
and  reversion:  That  neither  aaid  grantee  nor 
any  one  claiming  by,  through,  or  under  bka  prior 
to  the  lost  day  of  December,  A.  D.  1920: 
L  Shall  constrnct  or  allow  to  be  eonatructed  on 
the  premises  above  described  any  dwelling  house 
less  than  two  stories  in  height.  II.  Shall  con- 
stnict  or  allow  to  be  constructed  more  than  one 
such  dwelling  on  each  BO-foot  front  of  said  lot 
III.  Shall  construct  or  allow  to  be  constructed 
thereon  any  dwelling  to  cost  less  than  $4,000  In 
casli,  nor  locate  or  erect  such  dwelling  nearer 
than  30  feet  to  the  line  of  the  street  on  which 
such  dwelling  fronts.  IV.  Sliall  construct  or  al- 
low to  he  constructed  any  stable,  shed,  or  out- 
house nearer  to  any  public  driveway  than  100 
feet.  Y.  Shall  construct  oq  allow  to  be  con- 
structed or  erected,  or  to  exist,  any  naiianee,  w 


any  livery  stable  or  manufacturing  establish- 
ment of  any  kind  on  said  premises.  VI.  Shall 
construct  or  allow  to  be  constructed,  used,  or 
occupied,  any  grocery  store,  barroom*  or  busi- 
ness place  for  the  bargain  and  sale  of  any  kind 
of  merebaadise  on  said  premises." 

It  is  conceded  that  defendant  Hess,  abont 
60  days  before  the  trial  below,  bought  from 
defendant  Schwenker  the  following  deaaribed 
property,  to  wit: 

"A  lot  in  Chamberlain  Park  in  block  No.  4864 
of  the  dty  of  St.  Louis,  having  &  front  of  125 
feet  on  the  north  line  of  Maple  avenae,  by  a 

depth  northwardly  between  parallel  lines  of 
1!^  feet  to  a  line,  bounded  on  the  west  by  a 
ine  130  feet  east  of  the  east  line  of  Clara 
avenue." 

It  is  admitted  that  the  above  deed  to  Hess 
contains  the  same  covenants,  restrictions, 
etc.,  as  are  recited  in  the  deed  from  Chamber- 
lain to  Parker  afoi-esald.  It  la  also  undis- 
puted that  defendant  Hess  knew  of  the  alxive 
restrictions  wheu  he  was  negotiating  for  aaid 
property,  and  when  he  rec^ved  bis  deed 
iherefor. 

It  appears  from  the  evidence  that  all  of  the 
property  in  said  block  4864,  except  about 
200  feet  which  was  vacant,  had  been  improv- 
ed, before  defendant  Hess  purchased  his 
property,  with  high-class  residences,  owned 
by  the  plaintiffs;  that  each  of  anid  houses 
was  used  as  a  single  family  dwelling  house, 
was  more  than  two  stories  in  height,  and 
each  cost  from  $10,000  to  f 15,000;  that  each 
house  occupied  50  feet  or  more  of  ground, 
fronting  on  either  CSiamberlain  avenue  or 
Maple  avenue;  that  all  of  sold  houses  were 
built  and  used  In  accordance  with  the  cove- 
nants and  restrictltms  contained  In  the  Par- 
ker deed  supra.  It  does  not  appear  from  the 
evidoice  that  buildings  of  any  kind  were  evex 
constructed  in  said  block  4894,  otlm  tban 
single  private  dwelling  houses. 

PlatntiCTs  offered  in  evldraice  a  copy  of  the 
plans  for  the  construction  of  the  proposed 
building  of  defendant  Hess,  which  is  marked 
Qxhibit  O,  and,  In  order  to  avoid  repetition, 
will  be  considered  In  the  opinion  vrith  such 
mutters  as  may  be  deemed  of  importance. 

On  April  7,  1819,  the  court  below  entered 
a  decree  In  favor  of  defendants  against  ail 
of  the  plaintiffs  and  dismissed  the  bill  of 
latter.  Plaintiffs,  in  due  time,  filed  their  mo- 
tion for  a  new  trial,  whit^  was  overruled, 
and  the  cause  duly  appealed  by  them  to  this 
court. 

S.  T.  G.  Smith,  of  St.  Louis,  for  appellants. 
Frank  X.  Heimenz  and  H.  A.  &  C  B. 
Hamilton,  of  St.  Lonla,  for  respondents; 

RAILET,  C.  (after  Btatfng  the  facts  as 
above).  [1]  1.  rptm  the  Issning'  of  a  tempo- 
rary restraining  order  by  the  trial  court  In 
this  case,  plaintiffs  were  required  to,  and 
did,  give  a  95,000  injunction  bond.  On  No> 
vember  28. 1816,  the  restraining  order  afore* 
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said  was  dissolved  by  the  court,  and  the  tem- 
porary Injunction  draiied.  On  December  2, 
1916,  defendants  filed  herein  a  motion  to 
assess  the  dnmagee  on  the  bond  aforesaid. 
The  restrictions  in  the  deed  to  defendant 
Hess  terminated  on  December  81,  1020. 
While  this  court  could  not  issue,  otj  direct 
the  lower  court  to  Issue,  a  restraining  order 
enjoining  defendants  from  constructing  said 
building  on  block  4864  aforesaid,  by  reason 
of  the  termination  of  said  restrictions,  yet, 
as  plaintiffs  have  Incurred  liability  on  said 
bond  for  damages,  and  have  become  respon- 
sible for  the  costs  of  this  litigation,  should 
the  Judgment  below  be  affirmed,  or  the  ai>- 
peal  dismissed,  they,  as  well  as  the  public, 
still  have  an  interest  in  the  result  of  the 
litigation,  which  requires  at  our  hands  an 
investigatiOD  of  the  merits.  Oivic  League  v. 
City  of  SL  Louis,  223  S.  W.  loc.  clt.  892, 
803,  and  cases  cited;  Stegmann  v.  Weeke, 
279  Mo.  131,  214  S.  W.  loc.  clt.  135,  136; 
State  ex  rel.  Bayha  t.  FhlUps,  97  Mo.  331, 
10  S.  W.  855,  3  U  R.  A,  476 ;  Long  v.  Charles 
A.  Kaufman  Co.,  129  La.  430,  56  South.  357; 
Froemke  et  al.  v.  Parker  et  al.,  39  N.  D.  628, 
1C9  N.  W.  80;  Peters  v.  Fisher,  60  Mich.  331 
(15  N.  W.  496);  Southern  Pac.  Co.  t.  Int.  Com. 
ijommission,  219  U.  S.  433,  31  Sup.  Ct.  288, 
65  L.  Ed.  283;  So.  Pac.  Term.  Co.  v.  Int  Com. 
Commission,  219  U.  S.  498,  31  Sup.  Ct.  279.  55 
L  Ed.  310;  People  ex  rel.  Spire  t.  Gen- 
eral Committee  of  Republican  Tarty,  etc.,  25 
App.  Dlv.  339,  49  N.  Y.  Supp.  723;  Russell  v. 
Crook  County  Court,  75  Or.  168,  145  Pac. 
653,  146  Pac  806. 

[2]  (a)  The  appeal  from  the  merits  sus- 
pended action  on  the  motion  to  assess  dam- 
ages until  the  case  is  disposed  of  here.  Cohn 
v.  Lehman,  93  Mo.  584,  6  S.  W.  267 ;  J.  &  W. 
Ry.  Co.  T.  Railroad  Co.,  135  Ma  loc.  dt.  554, 
555,  37  S.  W.  540:  State  ex  rel.  T.  Gates, 
143  Mo.  loc.  clt.  68,  44  S.  W.  739;  Reed  v. 
Bright,  232  Mo.  loc.  clt  415,  134  S.  W.  653; 
Brown  T.  Simpson,  201  S.  W.  loc.  dt.  £99, 
900. 

2.  It  U  contended  by  r^pondents  that  the 
covenants  and  restrictions  aforesaid  are  In 
derognticm  of  the  right  of  unrestricted  use  of 
property,  and  should  not  be  extended  by  im- 
plication, or  to  Include  anything  not  plainly 
prohibited.  We  are  dted.  In  support  of  this 
contention,  to  Zlnn  v.  SIdler,  268  Mo.  689, 
187  S.  W.  1172,  L.  R.  A.  1917A,  455 ;  Kitchen 
V.  Hawley,  150  Mo.  App.  503,  131  S.  W.  142 ; 
Pank  V.  Eaton,  115  Mo.  App,  176,  89  S.  W. 
586;  and  Hartman  v.  Wells,  267  Ul.  167,  100 
N.  E.  500,  Ann.  Gas.  iei4A,  901.  On  the 
other  hand,  appellants  contend  that  the  courts 
should  give  effect  to  the  plain  intention  of 
the  parties  Imposing  restrictions  on  land,  and 
not  seek  ingenious  subtleties  of  interpretation 
by  which  to  avoid  the  same.  In  support  of 
tbi6  contention  we  are  cited  to  Zlnn  v.  Sldler, 
268  Ma  680,  187  S.  W.  1172,  L.  R.  A.  1917A, 
465;  Reed  v.  Hazard,  187  Mo.  App.  647,  174 
8.  W.  lU;  Noel  T.  Hill,  168  Mo.  App.  426, 


138  S.  W.  364 ;  Sanders  v.  Dixon,  114  Mo. 
App.  229,  89  S.  W.  577.  Keeping  in  mind  the 
contention  of  both  parties  supra,  is  there 
anything  in  the  foregoing  covenants  and  re- 
strictions which  precludes  the  defendant  from 
building  an  apartment  on  his  lot,  provided 
It  is  constructed  as  other  dwelUug  bouses 
were  required  to  be  built,  under  the  cove- 
nants and  restrictions  aforesaid? 

It  Is  possible  that  If  the  attention  of  the 
parties  had  been  called  thereto,  In  devising 
tne  plan  for  selling  lots  in  block  4864,  tliey 
might  have  excluded  apartments  therefrom, 
but  they  did  not  do  so,  and  hence  we  con- 
clude that,  under  the  covenants  and  restric- 
tions before  us,  the  defendant  had  the  riglit 
to  construct  a  single  building  In  the  nature 
of  a  flat  or  apartment,  subject  to  the  same 
limitations 'as  would  apply  to  an  ordinary 
dwelling  house;  that  Is  to  say,  only  one  such 
dwelling  should  be  permitted  on  each  50-fuot 
front  of  the  lot,  subject  to  the  other  cove- 
nants and  restrictions  aforesaid.  We  are 
therefore  of  the  opinion  that  the  building  of 
an  apartmwit,  within  itself,  would  not  be  vi- 
olative of  the  covenants  and  restrlctltma 
aforesaid,  if  constructed  as  above  indicated. 

(a)  By  parity  of  reasoning,  we  do  not  find 
anything  in  said  covenants  and  restrictions 
which  precludes  the  plural  use  of  a  single 
dwelling  house  or  single  apartment 

3.  The  real  question,  however,  in  this  case, 
is  not  whether  a  single  apartment  built  on 
the  same  terms  and  subject  to  the  same  re- 
strictions as  an  or^ilnary  dwelling  house 
would  violate  the  covenants  and  restiictious 
aforesaid,  but  whether  the  structure  contem- 
plated by  defendant  Hess  was  to  include 
more  than  one  dwelling  on  each  50-foot  front 
of  said  lot.  Mr.  Hess  bought  125  feet  front- 
age on  Maple  avenue.  Under  the  covenants 
and  restilctions  in  his  deed,  he  could  only 
have  constructed  thereon  two  ordinary  dwell- 
ing houses,  as  not  more  than  one  could  be 
built  on  each  60-foot  frontage  of  his  lot. 
This  does  not  mean  that  the  covenants  and 
restrictions  aforesaid  authorized  him  to  build 
one  dwelling  house  on  each  50-foot  front  of 
his  lot,  and  another  of  the  same  character 
on  the  same  lot  in  the  rear  off  the  former 
building;  that  is  to  say,  if  his  lot  contained 
a  50-foot  frontage  on  Maple  avenue,  and  ex- 
tended back  to  the  alley,  a  depth  of  155  feet 
he  could  only  build  on  the  entire  lot  a  single 
dwelling  house  or  apartment  This  proposi- 
tion, to  our  mind,  is  too  plain  for  argument 
We  are  thus  brought  face  to  face  with  the 
main  question  In  the  case,  to  wit  whether 
the  plan  for  the  Hess  apartment  calls  for 
more  than  one  dwelling  house  on  each  SO- 
foot  frontage  of  his  lot 

4.  It  is  undisputed  that  the  plan  for  ^re- 
going  structure  called  for  six  double  build- 
ings, with  an  outside  entrance  into  each  of 
said  double  tniUdlngs;  that  after  passing 
through  each  of  the  outside  entrances  afor» 
said,  into  a  liall  inside  of  each  doable  bulld- 
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Ids,  tbere  was  to  be  placed  a  separate  door, 
leading  from  said  hall  into  each  of  the  build- 
ings constituting  said  double  building.  Id 
each  of  the  single  buildings  constituting  the 
double  building  the  plan  called  for  an 
apartment,  comiwsed  of  a  llrtng  room,  din- 
ing room,  kitchen,  bathroom,  and  another 
room.  In  other  words,  there  was  to  be  con- 
structed on  this  lot  of  125-foot  frontage  and 
165  feet  lu  depth  six  double  buildings,  with 
six  outside  ^trances  respectively,  or  the 
equlvaleut  of  twelve  single  buildings,  with 
each  containing,  on  the  ground  floor,  a  living 
room,  dining  room,  bathroom,  and  another 
room,  each  to  be  used  by  separate  families 
a  separate  dwelling,  without  any  connection 
whatever  with  each  other,  except  through  the 
general  entrances  aforesaid.  The  plan  called 
for  two  of  said  double  buildings  to  front  on 
Maple  avenue,  and  the  remaining  four  double 
buildings  were  to  open  on  a  court  In  the  rear 
of  said  156  feet  In  depth  by  125  feet  In  front- 
age. It  further  appears  from  said  plan  and 
the  evidence  that  the  masonry  walls  of  said 
structure,  between  each  of  said  double  build- 
ings, were  to  extend  from  the  ground  to  the 
first  floor  of  the  respective  ground  floor 
buildings,  and  tliat  13-Inch  brick  walls  were 
to  be  constructed  on  the  respective  tops  of 
said  masonry  walls,  extending  through  the 
top  of  the  building  and  8  or  10  Inches  above 
the  top  of  same. 

Passing,  for  the  present,  the  question  as 
to  whether  each  of  said  twelve  ground  floor 
buildings,  composing  the  six  doable  build- 
ings aforesaid,  constitute  twelve  separate 
and  distinct  dwelling  houses,  on  a  lot  125 
feet  by  155  feet,  we  are  still  confronted  with 
the  undisputed  fact  that  said  plan  calls  for 
the  construction  of  at  least  six  double  build' 
IngB,  two  fronting  on  Maple  avenue  and  four 
opening  into  the  court  In  the  rear,  with  six 
separate  solid  walls  between  the  respective 
double  buildings,  with  six  separate  outside 
entrances,  one  opening  Into  each  double  build- 
ing, without  any  Intercommunication  between 
said  double  buildings,  and  all  six  of  same  to 
be  used  as  a  dwelling  place  for  36  separate 
and  distinct  families. 

[3]  We  held,  undw  the  facts  of  this  case, 
tliat  the  six  double  building  could  not  be 
l^ally  constructed  on  the  Bess  lot  with  a 
frontage  ot  125  feet  and  a  depth  of  155  feet. 
We  are  of  the  opinion  that  no  well-considered 
case  can  be  found  announcing  a  contrary 
view.  The  Belln  and  Darr  Cases,  relied  on 
by  defendants,  do  not  authorize  the  construc- 
tion of  such  an  apartment  as  that  called  for 
by  the  foregoing  plans. 

5.  The  latter,  as  shown  by  ptalntifTs*  Ex- 
hibit G,  provides  that  two  of  the  doubl*  build- 
lugs  heretofore  mentioned  were  to  front  on 
Maple  avenue,  with  a  granitoid  passway  be- 
tween them,  leading  through  the  court  In  the 
rear  of  said  155  feet.  Each  of  the  two  double 
buildings  on  Maple  avenue  was  to  have  an 


outside  oitraxice  leading  Into  a  hall,  and 
from  the  latter  s^arate  doors  were  to  be 
constructed  opening  into  each  Of  the  sln^e 
bnildlnga  compoelng  said  group  of  double 
buildings.  If  each  of  the  buildings  compos- 
ing the  douUe  buildings  on  Maple  avenue  be 
cwsldered  a  separate  dwelling  house,  then 
we  would  have  four  separate  dwelling  bouses, 
to  be  constructed  on  a  frontage  of  125  feet 
on  Maple  avenue.  In  the  face  of  restrlctum 
II,  supra,  which  provides  that  not  more  than 
one  such  dwelling  house  shall  be  constructed 
on  each  50-foot  front  of  said  lot 

Respondents  mainly  rely  upon  the  ruling 
In  Belln  v.  Tyrel  Investment  Co.,  273  Mo. 
257,  200  S.  W.  1059,  L.  B.  A.  1918C,  869,  and 
Morrison  v.  Darr.  201  S.  W.  Ili7,  In  support 
of  their  contention  that  there  was  only  a 
single  dwelling  house  to  be  constructed  on 
Maple  avenue  Instead  of  four  separate  and 
distinct  dwelling  houses. 

Judge  Ooode,  In  Sanders  v.  Dixon,  114  Mo. 
App.  loc.  clt.  263,  89  S.  W.  685,  very  force- 
fully and  clearly  stated  the  law  In  respect 
to  this  matter  as  follows; 

"In  St.  lioois  and  all  other  large  cities,  there 
are  numerous  dwelling  houtes  built  tosether  is 
solid  rows.  Such  structures  nittn  have  con- 
tinuous outside  walls  and  foundations,  but  in- 
side partition  walls.  They  are  always  qpoken 
of  and  regarded  as  different  residences  or  dweil- 
ings;  and  sometimes  they  cover  an  entire  block. 
It  would  be  preposterous  to  call  them  one 
dwelling.  UDquestionably  a  building  of  that 
kind  was  prohibited  by  the  covenant  in  Dixon's 
deed;  ttiat  Is,  putting  more  than  one  dwelling 
of  the  kind  on  a  single  lot.  If  it  was  not,  what 
:«  the  restriction  worth?  It  might  binder  the 
building  of  two  detadied  residences,  but  two  or 
three  semidetached  residences  would  be  law- 
ful; that  Is  te  say,  houses  having  continooos 
outoide  walls  and  constitatiQg  more  than  on* 
dwelliag  on  a  lot.  We  think  soch  a  structure 
is  no  less  obnoxious  to  the  .covenant  because  de- 
signed for  use  as  flats  by  different  families. 

"Defendants'  counael  lay  much  stress  on  the 
division  wall  of  Dixon's  flats  being  a  fire  wall 
put  in  to  comply  with  certain  municipal  regn- 
lations,  and  not  a  party  wall.  The  city  ordi- 
nances  are  not  before  us,  but  we  do  not  re- 
gard the  point  as  material.  It  is  no  party  wall 
in  the  legal  sense,  because  both  houses  belong 
to  one  owner.  It  hardly  would  be  daimed 
that  the  houses  are  one  dwelling  If  two  men 
owned  them.  Are  they  any  the  less  plural 
dwellings  because  owned  by  one  man?  A  brick 
wall  13  inches  thick,  resting  on  a  foundation 
18  inches  thick,  entirely  separating  Uie  two 
halves  of  a  building  46  feet  wide,  each  half  ot 
which  Is  prepared  for  a  home  or  homes,  is,  for 
all  practical  purposes,  a  partition  wall  between 
two  dwellings,  if  not  a  part?  wall.  It  is  as 
much  a  partition  wall  aa  the  dividing  wall 
between  residences  buOt  In  a  solid  row.  each 
of  two  or  more  stories,  but  all  the  stories 
designed  for  the  use  of  a  single  family.  Oar 
opinion  is  that  the  only  ambiguity  in  the  cov- 
enant is  SB  to  whether  or  not  it  prohibits  one 
house  planned  for  plural  use  aa  «  dwdling.  It 
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certainly  prohlbltB  two  houses  planned  for  sep- 
arate dwellings  and  divided  by  a  partition  waU 
which  bisects  the  lot;  and  this  Is  eiioi«h  to  lua- 
taia  the  plaiDtiffs'  case  asainat  the  cmtiniied 
nae  of  Dison's  hoom  as  now  arranged." 
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The  law,  as  declared  by  Judge  Goode,  su- 
pra, meets  with  our  approval,  and  Is  directly 
applicable  to  the  case  before  us.  In  our 
opinion,  the  conclusion  reached  by  the  court 
In  Borin  V.  Tyrel  Investment  Co.,  273  Mo. 
257,  200  S.  W.  1059,  L.  R.  A.  1918C,  869,  and 
Morrison  v.  Darr,  201  S.  W.  1147,  is  un- 
supported by  either  reason  or  authority  in 
Inspect  to  above  matter,  and  should  be  over- 
ruled. 

«.  in  the  Bolin  Case,  supra,  the  authorities 
relied  upon  by  respondents  are  cited  and 
discussed,  while  these  relied  on  by  appellants 
are  fully  considered  and  reviewed  by  Judge 
Goode,  in  Sanders  v.  Dixon.  114  Mo.  App. 
229,  89  S.  W.  577.  We  have  preferred  to 
consider  this  case,  and  discuss  the  questions 
presented,  along  c(Hnmon  sense  lines,  t>ased 
upon  sound  reason,  rather  than  upon  the 
technical  definitions  of  lexicographers,  law- 
writers  of  similar  Import,  etc.  We  are  clear- 
ly of  the  opinion  that  the  structure  which 
defendant  Hess  contemplated  building  on  the 
lot  contained  In  block  4864  aforesaid,  if  con- 
structed as  planned,  would  be  violative  of  the 
covenants  and  restrictions  contained  in  the 
deed  under  whidi  he  claims  title.  We  are 
further  satisfied  that  the  principles  of  law 
announced  In  the  Bolin  and  Darr  Cases,  in 
respect  to  foregoing  matters,  are  not  in  ac- 
cord with  oor  vIewB  as  to  what  the  law  ought 
to  be  under  the  circumstances  of  this  case, 
and  flihouid  not  be  followed.  In  view  of  the 
foregt^ng,  we  are  of  the  oi^Iod  that  the  case 
should  be  certifled  to  the  court  en  banc. 

7.  Appellants  have  not  songht  to  recover 
any  damages  by  reasm  of  the  acta  complain- 
ed of  In  petition,  and  as  the  restrictions 
aforesaid  terminated  on  the  last  day  of  De- 
cember, 1920,  we  cannot  issue  an  injunction 
to  restrain  the  completion  of  said  structure. 

We  therefore  simply  reverse  and  remand 
the  cause,  with  directions  to  the  trial  court 
to  set  aside  its  former  orders  and  judgments, 
and  to  enter  a  new  decree  finding  the  Issues 
in  favor  of  plaintiCs,  and  entering  judgment 
in  their  behalf  for  nominal  damages  and  for 
costs. 

WHITSl  and  MOZLBY,  a  O..  concur. 

PER  CURIAM.  The  foregoing  opinion  of 
RAILKT,  C.,  Is  hereby  adopted  as  the  opinion 
of  the  court. 

Al!  concur,  JAMES  T.  BLATR,  J„  in  para- 
graphs 3,  4,  5,  6,  &  7,  and  result,  except 
WOODSON,  J.,  who  dissents. 


1.  CriMlaal  law  «=»628(7)^Falliir0  to  lirioru 
names  of  state's  wltoMsas  oa  Indlotmeat 
not  grouml  for  exolMlon  at  lestlmoiqr  af  de- 
feadaat  not  pr^idleed. 

In  a  prosecution  for  murder,  where  a  Ust 
of  the  state's  witnesses  was  handed  to  defend- 
ant's counsel  several  days  before  the  trial,  and 
all  lived  near  and  bad  been  subpcenaed  long 
before,  the  state's  failure  to  Indorse  their 
names  on  the  information  ^d  not  warrant  ex- 
clusion of  their  t^timony;  d^endanfc  not  being 
prejudiced. 

2.  Criminal  law  «=s»lt51-4lefnsal  of  eentlM- 
ance  not  disturbed  where  trial  eonrt  did  not 
abuse  dUcretlon. 

On  application  for  a  continuance  of  a  mur- 
der case  on  the  grouod  defendant  had  been  un- 
able to  find  what  certain  state's  witnesses, 
whose  names  were  not  indorsed  on  the  infor-  . 
mation,  would  swear  to,  though  their  names 
were  handed  him  severid  days  before  trial,  It 
was  for  the  trial  court  to  determine  whether 
defendant  was  prejudiced  by  failure  to  ascer- 
tain sooner  who  the  witnesses  were,  and  ita 
ruling  will  not  be  disturbed  where  there  is 
nothing  to  indicate  that  it  abused  its  discretion. 

3.  Honlcide  ^166(8)— EvMenoe  of  trouble 
betwees  aceased  and  wife  Invotvlag  deceased, 
admissible. 

In  a  prosecution  for  mnrder,  evidence  that 
defendant  had  had  trouble  with  his  wife,  from 
whom  he  was  divorced,  involving  the  name  of 
the  deceased  as  causing  the  separation,  was 
admissible;  threats  of  defendant  against  de- 
ceased having  been  sworn  to  in  connection 
therewith. 

4.  Crimlul  law  «=>l043(2)-ObJeoti«M  to  evl- 
denoa  not  stating  apeoHle  ground  apt  review- 
able. 

Objections  to  evidence  which  do  not  apprise 
the  court  of  the  specific  ground  thereof  will 
not  he  reviewed. 

5.  Criminal  law  «sal  169(2)  —  Admission  of 
hearty  tasMnieny  held  harnlois,  la  view  of 
other  teatlmomy  to  same  effect. 

In  a  prosecution  for  murder,  where  It  was 
shown  tiiat  deceased's  brother  bad  a  gun  wbieh 
was  kept  where  defendant  lived,  the  admission 
of  testimimy  of  a  witness  that  the  brother  had 
told  him  the  gun  was  liis  was  harmless,  though 
hearsay. 

6.  Criminal  law  <^3W— ArtWes  fonad  la 
seareh  of  dafeadant'n  konse  daring  his  ab- 
sence admltsIM*. 

In  a  prosecution  for  mnrder,  evidence  that 
boots  with  blood  stains  on  them  were  found 
where  defendant  lived,  also  parts  of  a  jumper 
which  had  been  thrown  into  the  stove  and 
burned,  was  admissible,  though  search  of  the 
premises  was  made  during  defendant's  absence; 
his  presence  not  affecting  the  identity  of  the 
property  or  its  significance  as  evidence. 
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7.  Homicide  «=3i70.  l74(6}~Evldeiic6  u  to 
track*  and  that  accused  wore  dothlng  or 
posseasad  weapon  similar  to  that  useil  In 
commission  of  offense  admlsslbie. 
It  is  always  permissible,  in  proving  homi- 
cide, to  show  traciis  leadias  to  and  from  the 
scene  of  the  crime  similar  to  those  made  by 
defendant,  the  probable  identity  ot  garmmta 
worn  and  weapons  nsed  by  the  murderer  with 
those  of  defendant,  and  blood  stains  on  var- 
ments wbieh  the  evidence  indicates  were  his, 
and  it  is  not  necessary  to  prove  conclusively 
that  the  articles  were  bis  property:  evidence 
tending  to  show  that  he  wore  such  dotbing  or 
possessed  a  weapon  similar  to  that  used  being 
sufficient  to  admit  them  in  evidence  for  what 
they  are  worth. 

6.  Homicide  <^l74(e)<— Evidence  as  to  iden- 
tity of  burned  Jumper  found  on  defendant's 
premises  with  one  worn  by  murderer  admis- 
siblSL 

In  a  prosecution  for  murder,  where  defend- 
ant prckluced  a  Jumper  which  he  claimed  he 
was  wearing  on  the  day  of  the  murder,  but  the 
state's  evidence  showed  that  it  bad  not  been 
worn  since  it  was  washed,  and  could  hardly 
have  been  worn  that  day,  and  no  other  jumper 
of  defeadant  was  accounted  for,  except  the 
fragments  of  one  found  in  a  stove  on  his  prem- 
ises, there  was  no  error  in  permitting  evidence 
as  to  the  identity  of  the  latter  with  the  one 
worn  by  the  murderer. 

e.  Homldds  «=9228(2),  253(2)--Cir«imstan- 
tlal  evidence  held  sufllclent  to  prove  corpus 
delicti  and  to  convict  of  first  deoree  murder. 

Evideuce,  though  circumstantial,  held  suffi- 
cient to  eust^n  a  verdict  of  guilty  of  first  de- 
gree murder;  the  corpus  delicti  having  been 
proven  by  the  finding  of  deceased's  body  under 
drcumstancea  indicating  he  had  met  death  by 
a  murderer's  weapon. 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty; Sterling  H.  McOarty,  Judge. 

Floyd  Hall  was  conTleted  of  first  degree 
murder,  and  he  appeals.  Affirmed. 

B.  A.  McKay,  of  CamtherBTlIle,  for  ap- 
pellant 

Jesse  W.  Barrett,  Atty.  Ova.,  and  R.  W. 
Otto  and  Robt.  J.  Smith,  Asst  Attys.  Gra.. 

for  the  State. 

WHITE,  C.  The  appellant,'  on  a  trial  In 
the  circuit  court  of  Pemiscot  county,  the  2&th 
day  of  July,  1920,  was  convicted  of  murder 
In  the  first  degree  and  his  punishment  as- 
sessed at  imprisonment  for  life  In  the  state 
penitentiary.  He  was  charged  with  having 
killed  one  John  White  on  the  — - — ■  day  of 
November,  1919.  On  one  Friday  In  Novem- 
ber, 1919,  Floyd  Hall,  John  White,  and  sever- 
al other  men  and  women  were  employed  by 
me  Rushing  to  pick  cotton  In  a  field  which 
the  evidence  tends  to  show  was  about  a 
quarter  of  a  mile  from  the  town  of  Cooler. 
In  the  afternoon  of  that  day  Floyd  Hall  and 
John  White  weired  la  their  cotton,  and  the 
defendant  started  for  home.    White,  how- 


ever, returned  to  the  cotton  field  saying  be 
wanted  to  make  up  bla  200  pounds,  after 
whidi  he  would  go  to  a  oornfleld  near  and 
get  some  com  for  his  horses.  He  left  the 
cotton  field  about  snadown  and  started  in 
the  Erection  ot  the  (xnnfield,  which  was 
separated  txom  the  cotton  field  by  a  bay 
patch  and  a  swamp  thicket  Be  was  not 
afterwards  seen  alive  except  hy  his  mur- 
derer. Next  nwrnlnc  Saturday,  neighbors 
became  ai^rehenslve  that  something  had 
happened  to  him;  they  instituted  a  seandi. 
and  his  body  was  found  in  the  swamp  thicket 
near  the  cornfield.  He  had  12  bullet  holes  in 
different  parts  of  his  body,  apparently  fired 
from  both  the  front  and  fbe  rear.  The  bullets 
were  22  caliber  and  fitted  a  22  WlnChrater 
special  rlflew  Two  gashes  were  found  on  his 
head,  caused  by  a  blow  from  aome  blunt 
Instrument  There  were  Indications  of  a 
struggle  around  the  place  where  the  body 
wad  found ;  the  body  had  been  dragged  a 
short  distance  Into  the  grass  as  If  to  hide  It 
All  the  surrounding  drcumstancea  indicated 
that  the  deceased  had  been  murdered,  prob- 
ably the  night  before.  A  cotton  sack  and  hat 
were  found  near  the  body. 

The  circumstances  which  tend  to  connect 
Hall  wltb  the  crime  are  as  follows:  He  was 
at  work  in  the  cotton  field  Saturday  morn- 
ing when  the  body  was  discovered  and  the 
crowd  gathered  around  It,  but  he  did  not  go 
with  the  others  to  where  the  body  was; 
he  immediately  quit  picking  cotton  and  went 
away  towards  home.  The  tracks  of  gum 
boots,  about  No.  £^  nearly  new,  were  found 
around  where  the  body  was  found,  and  th<»e 
tracks  led  by  a  circuitous  route  toward  the 
home  of  Hall's  sister,  Mrs.  Alloyd,  wh«« 
Hall  lived.  A  drainage  ditch,  called  the  "big 
ditch,"  ran  through  or  near  the  swampy 
tract,  and  there  was  a  bridge  across  the  ditdi 
In  the  direction  of  Cooler.  Following  the 
tracks  alcmg  the  dlt<di  the  witness  found  a 
22-callber  Winchester  special  under  some 
old  stumps  which  had  been  thrown  out  of  a 
field.  The  gun  was  empty.  It  was  shown 
that  Martin  Hall,  brother  of  defendant,  pos- 
sessed a  22  Winchester  special  which  one  or 
two  witnesses  had  seen  and  one  had  bor- 
rowed; the  brother  and  defendant  lived  at 
the  same  place.  Red  gum  boots  which  could 
have  made  the  tracks  mentioned  were  found 
after  the  arrest  of  the  defendant  at  the  place 
where  he  was  living,  and  Mood  was  on  one 
of  the  boots.  The  officer  who  went  to  arrest 
the  defendant  found  him  on  the  pordi.  De- 
fendant Immediately  went  Into  the  house  and 
the  officer  followed  him  through  three  rooms 
and  got  him  at  the  back  door.  The  officer 
told  him  he  was  charged  with  killing  John 
White,  and  "he  never  uttered  a  word;  Just 
picked  up  a  dipper  of  water  and  drank  the 
dipper  of  water." 

About  4  o'clock  In  the  afternoon  of  the  day 
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WTilte  disappeared  the  defendant  waa  seen 
by  two  or  three  wltneases  coming  from  the 
direction  of  Cooler.  He  had  a  rifle  in  his 
bands,  had  on  a  pair  of  dark  pants,  a  jnmper, 
and  a  pair  of  boots.  The  gun  was  similar  to 
the  gun  introduced  in  evidence  which  had 
been  fonnd  near  the  place  of  the  homicide. 
The  defendant  at  that  time  was  going  In  the 
direction  of  the  bridge  which  was  near  the 
scene  of  the  crime.  A  search  of  the  honse 
where  he  lived  revealed  remnants  of  a  jump- 
er found  In  the  ashes  in  a  sheet  Iron  stove, 
where  it  had  been  thrown  and  burned  with 
the  exception  of  a  piece  of  a  sleeve  and  a 
button,  which  were  rescued  and  prodticed  at 
the  trial.  No  explanation  was  offered  by  de- 
fendant regarding  the  boots  or  the  remnants 
of  the  Jumper. 

The  formw  wife  of  the  defendant  testified 
tbat  she  was  divorced  from  him  in  April, 
191T,  and  about  a  year  later  the  defendant 
rued  White  for  alienation  of  his  wife's  affec- 
tions. In  a  conversation  In  1918,  between 
Mrs.  Hall  and  her  former  hnsband,  he  charg- 
ed her  with  Intention  of  marrying  Mr.  White, 
saying  that  he  would  get  even  with  Iiim. 
Other  threats  against  White  were  shown  to 
bare  been  made  by  the  defendant  between 
the  time  of  hlB  sepuratlim  from  his  wife  and 
the  faomldde. 

The'  defendant  Introduced  evidence  tending 
to  show  an  allbL  Several  persons  swore  to 
having  Been  blm  In  and  about  the  town  of 
Cooler  at  dlfferoit  times  during  the  after- 
noon of  the  day  on  which  he  was  charged 
with  having  committed  the  murder.  The  de- 
fmdant  himself  testified,  accounting  for  hla 
whereabouts  during  the  afternoon  and  eve- 
ning of  tbat  day.  Dan  Hall,  brother  of  the 
defendant,  testified  and  produced  In  evidence 
a  gun,  a  22  Winchester  spedal,  which  he 
said  was  his  brother  Martin's  gun.  It  was 
like  the  gun  fonnd  near  ttae  body  of  the  daln 
man,  except  ttiat  the  latter  was  bent  He 
said  tiiat  the  gun  which  be  produced  had 
long  been  In  the  possession  of  his  brother 
Martin.  On  CTOss-examlnatlon  of  this  wit- 
ness tiie  state  endeavored  to  diow  that  be 
had  bought  the  gun  he  produced  at  the  trial 
since  the  homicide.  The  witness  showed 
some  confusion  when  questioned  about  his 
failure  to  prodnce  the  gun  when  search  was 
being  made. 

The  state,  in  contradiction  of  the  testimony 
of  Dan  Hall,  showed  that  he  had  failed  to 
produce  Martin's  gun  when  it  was  first  search- 
ed for  at  the  house  where  his  sister  lived. 

[1]  I.  The  appellant  has  presented  no 
brief  nor  assignment  of  errors  here.  The  rec- 
ord shows  that  on  Monday,  July  26,  1920, 
counsel  for  the  state  asked  leave  of  court  to 
Indorse  the  names  of  certain  witnesses  on 
the  Information.  The  defendant  filed  no  mo- 
tion to  quash  the  information  for  failure  to 
contain  the  indorsement  of  such  witnesses, 
but  contented  himself  with  objecting  to  the 
Indorsement  <Mf  tbe  namea.  The  objection  was 
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overruled  and  the  ruling  la  assigned  as  error 
in  the  motion  for  new  trial.  The  wltnetees 
lived  around  Cooter,  20  miles  from  the  place 
of  the  trial.  Some  of  them  had  heen  sub- 
pcenaed  long  preriously,  and  the  cwnplete 
list  had  been  handed  to  defendant's  counsel 
Friday,  the  23d,  before.  The  failure  to  in- 
dorse the  names  of  all  wltne&sea  for  the 
state  on  an  indictment  for  a  felony  charge 
will  not  warrant  the  exclusion  of  the  testi- 
mony of  such  witnesses,  unless  it  appears 
that  the  defendant  is  prejudiced  In  some 
way  in  the  conduct  of  his  trial  by  the  ruling. 
State  v.  Stegner,  276  Mo.  loc.  cit.  438,  207  S. 
W.  826;  State  v.  Wilson,  223  Mo.  loc.  clt. 
187,  122  S.  W.  671.  The  trial  court  ap- 
parently discovered  no  such  prejudicial  re- 
sult to  the  defendant,  and  this  court  finds  no 
error  in  the  ruling. 

[2J  II,  After  objection  to  the  Indorsement 
of  the  names  of  tbe  witnesses  was  overruled, 
appellant  filed  an  application  tot  continuance, 
setting  up  tbat  while  he  bad  been  given  a 
list  of  tbe  witnesses  on  Friday,  the  ^d,  such 
wltneases  lived  20  miles  from  the  scene  of 
the  homicide,  and  the  defendant  bad  been 
unable  to  find  what  auch  witnesses  would 
swear  to,  although  he  bad  made  an  effort 
to  do  so,  and  be  was  therefore  unprepared 
to  meet  the  testlm(»iy  of  such  witnesses. 
About  a  dozen  wltnoses  were  Included  In  the 
Ust.  Some  of  them  already  had  been  sub- 
pcenaed.  From  an  examination  of  the  record 
we  find  that  only  three  of  tbe  witnesses  men- 
tioned In  the  list,  not  preriously  subpGenaed, 
testified  in  the*  case;  the  others  were  not 
called.  Upon  examination  of  their  testimony 
It  appears  they  lived  In  or  near  Cootw;  It 
was  not  shown  there  was  any  difficulty  in 
communication  between  that  place  and  the 
county  seat  13ie  trial  proceeded  on  the  27th, 
four  days  after  the  list  was  banded  to  the 
defendant  It  waa  for  the  trial  court  to 
determine  from  the  facts  before  him  whether 
the  defendant  was  prejudiced  by  failure  to  as- 
certain sooner  who  those  witnesses  were. 
This  court  will  not  disturb  the  ruling  In  that 
respect,  because  nothing  appears  which  In- 
dicates that  the  trial  court  abused  Its  dis- 
cretion in  refusing  to  grant  the  continuance. 
State  V.  Webster,  152  Mo.  loa  cit.  90,  63  S. 
W.  423;  State  v.  Cain,  247  Mo.  loe.  clt  706, 
153  S.  W.  1039. 

[3]  III.  It  was  shown  by  the  testimony 
that  the  defenadnt  had  been  divorced  from 
his  wife;  that  he  had  trouble  with  her,  which 
she  said,  involved  the  name  of  tbe  deceased 
as  causing  tbe  separation.  This  was  object- 
ed to,  and  error  Is  assigned  to  its  admission. 
Some  threats  of  the  defendant  were  sworn 
to  in  connection  with  that  matter.  The  evi- 
dence was  admissible.  State  v.  Keller,  263 
Mo.  loc.  cit.  558,  559,  174  S.  W.  67. 

[4J  IV.  Objection  was  made  to  several 
items  of  evidence  offered  by  the  state  and 
errors  assigned  in  the  motion  for  new  trial. 
Several  of  these  objections  were  that  the 
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eridoice  was  "wholly  Immaterial,**  or,  "Wo 
object  to  tbat."  or,  "We  object;  no  li^ht 
on  this  matter."  It  has  of^  been  mled 
that  objections  of  that  character,  wtthout 
apprising  the  trial  court  of  the  qietdflc 
ground  of  objection,  will  not  be  rerie^'ed 
In  this  court.  State  ex  ret  v.  Dtemer, 
255  Mo.  loc  dt  34^-351,  164  S.  W.  617; 
Helnbsch  t.  Helnbach.  274  Mo.  loc.  dt  315, 
202  S.  W.  1123. 

[81  A  witness  was  permitted  to  state  that 
Martin  Hall  told  bim  the  gnn.  a  22  Win- 
chester rifle,  which  the  evidence  Indicated 
was  at  the  place  where  Martin  Hall  and 
Floyd  Hall  lived,  was  Martin  Hall's  gnn. 
This  was  objected  to  becanse  hearsay.  It 
had  been  otherwise  shown  that  Martin  Hall 
bad  a  gun  which  the  evidence  tends  to  show 
was  kept  at  the  place  where  his  sister,  Mrs. 
AUoyd,  and  Qie  defendant  lived,  so  that  the 
defendant  was  not  harmed  by  the  lnti!Oduc- 
tlon  of  the  testimony. 

[I,  7]  The  evidence  offered  to  show  tbat  red 
gam  boots  with  Uood  stains  on  them  were 
found  at  the  place  where  defendant  lived, 
and  parts  of  a  Jumper  whldt  had  been  thrown 
into  the  stove  and  burned,  of  which  one 
sleeve,  one  piece  of  sleeve,  and  a  button  were 
saved  and  produced  at  the  trial,  was  all  obr 
jeeted  to  because  search  of  the  premises  was 
made  when  the  defendant  was  not  presmt — 
an  objection  of  no  Importance  because  his 
presence  would  not  affect  one  way  or  the 
other  the  identity  of  the  property  or  its 
slgnlflcanoe  as  evidence.  As  to  the  Jamper, 
it  was  farther  objected  that  it  was  not  Identi- 
fied as  the  Jumper  the  defendant  had  on.  It 
Is  always  permissible,  in  making  out  a  case 
of  homicide,  to  show  tracks  leading  to  and 
from  the  scene  of  the  crime  similar  to  those 
made  by  defendant,  the  probable  identity  of 
garments  worn  and  weapons  used  by  the 
murderer  with  those  of  defendant,  and  blood 
stains  on  garments  which  the  evidence  In- 
dicates were  his.  State  v.  Barrlngton,  198 
Mo.  110,  95  S.  W.  235 ;  State  v.  Jeffries,  210 
Mo.  loc.  dL  324,  325,  109  S.  W.  614,  14  Ann. 
Cas.  524;  State  v.  Prunty,  276  Mo.  loc.  dt. 
375.  208  S.  W.  91;  8  R.  C.  L.  p.  181;  2 
Wharton  on  Criminal  Evidence,  {§  518c,  518e, 
and  778.  It  Is  not  necessary  to  prove  conclu- 
sively that  the  article  of  clothing  or  weapons 
connected  with  the  crime  were  the  property 
of  the  defendant.  If  the  evidence  tends  to 
show  the  accused  wore  articles  of  clothing 
or  possessed  a  weapon  similar  to  those  which 
the  evidence  indicates  were  associated  with 
the  crime.  It  is  sufficient  to  admit  tbem  in 
evidence  for  what  they  are  worth.  State  v. 
Barrington,  198  Mo.  loc.  cit.  110,  111,  95  S. 
W.  235 ;  State  v.  Rasco,  239  Mo.  loc.  clt.  573, 
579,  144  S.  W.  449;  State  T.  Reeves,  195  S. 
W.  loc.  dt  1027. 

[83  When  the  sheriff  went  to  arrest  him, 
the  defendant  produced  a  jumper  which  he 
claimed  he  was  wearing  that  day,  but  the 


state's  evldmce  showed  that  the  Jnnqwr  pro- 
duced had  not  been  worn  since  it  was  washed, 
and  could  hardly  have  been  the  jumper  worn 
that  day ;  no  other  jumper  of  the  def«idant 
was  accounted  for  except  the  fragments  found 
in  the  stove.  Ibere  was  ao  error  In  permit* 
ting  the  evidence. 

[1]  V.  It  was  alleged  by  the  defendant  in 
his  motion  for  new  trial  that  the  state  failed 
to  make  out  a  case  of  flrst  degree  mnrder 
on  circumstantial  evidence.  The  corpus  de- 
licti was  clearly  proven.  The  dead  man  was 
found  undor  drcnmstances  which  Indicated 
most  clearly  that  he  bad  met  his  death  by  a 
murderous  weapon  In  the  hands  of  some  per^ 
son.  State  v.  Cox,  264  Mo.  loc.  dt  413, 175  S. 
W.  50;  State  v.  Young.  237  Ma  loc  dt  177, 
140  S.  W.  873;  SUte  v.  Sdiybart  10»  S.  W. 
loc.  dt.  211.  While  all  Oie  evidence  to  cod- 
nect  the  defendant  with  the  commissioo  of 
the  crime  was  purely  drcumatantial,  there 
are  many  cases  in  the  books  where  sertons 
crimes  were  charged  and  the  oonvictloa  sus- 
tained upon  circumstantial  evidence  no  more 
cogent  or  clear  in  connecting  the  defendant 
with  the  crime  than  the  evidence  In  this  caa& 
State  V.  Goncella,  250  Ma  loc.  dt  421-424, 
157  8.  W.  778;  State  v.  Bartlngton.  lIlS  Ho. 
110,  95  8.  W.  235;  State  v.  Cos. 264  Ma  408, 
175  S.  W.  50;  State  v.  Schyhart  199  &  W. 
loc.  dt  212.  In  this  case  there  was  evidence 
tending  to  show  a  motive  in  the  oindty  en- 
gendered on  aoeount'of  the  separation  ot  the 
defraidant  trom  his  wita  Threats  of  defend- 
ant against  the  deceased  were  shown.  The 
drcnmstances  of  his  appearance  In  the  nel^ 
borbood,  gt^ng  toward  the  scene  of  the  crime 
just  befbre  it  was  committed,  wearing  gam 
boots  and  a  Jumper  and  carrying  a  rifle 
similar  to  ttie  one  found,  and  the  finding  of 
the  burnt  Jumper  and  the  boots  with  blood 
on  them  at  the  place  where  the  defuidant 
lived,  the  boots  similar  to  those  which  must 
hare  made  the  tracks  of  the  murderer ;  the 
similarity  of  the  gun  used  in  the  commis- 
sion of  the  crime  to  the  one  defendant  car- 
ried and  the  one  to  which  he  bad  access  at 
home;  the  defendant's  demeanor  when  the 
body  was  found  and  when  he  was  arrested; 
the  entire  absence  of  any  other  explanation 
of  bow  Wlilte  met  his  death;  all  form  a 
strong  chain  of  drcumstances. 

Reluctant  as  courts  are  to  convict  of  so 
grave  a  crime  as  murder  on  drcumstantial 
evidence,  we  are  not  prepared  to  say  that  the 
evidence  was  insufficient  to  sustain  the  ver- 
dict of  guilty,  or  to  Justify  the  trial  court 
In  allowing  such  verdict  to  stand. 

The  Judgment  accordingly  la  affirmed. 

RAILDT  and  MOZLET,  CO,  concur. 

PER  CURIAM.  The  foregoing  opinion  by 
WHITE,  0.,  Is  adopted  as  the  (^tnUni  of  the 
court. 

AU  concur. 
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ABNERTHYV.SCHEMBRAltal.   (No.  2817.) 

(8l»riDsfi«ld  Court  of  Appeals.  Missonzi.  May 
8, 19^.  Bebearing  Denied  Jane 
20,  1921.) 

1.  Tender  4s»l9<2)— Tender  of  nominal  dam- 
apet  admission  of  broach  of  bond. 

In  an  action  on  an  an>eal  bond,  defendant's 
tender  of  nominal  damases  admitted  a  breach, 
BO  that  the  onl;  question  was  vbethcr  the 

bond  covered  the  items  sued  for. 

2.  Appeal  and  error  «=3l234(l)— Sarotloo  on 
appeal  bond  liable  only  for  eloaoats  of  dam- 
age covered  by  Its  terma. 

The  sureties  on  an  appeal  bond  are  liable 
only  for  the  elements  of  damages  that  are 
clearly  coTered  by  its  terms. 

3.  Appeal  and  error  i8=»l234(7)— la  aotlon  on 
appeal  bosd  la  unlawful  detainer  tirit  M«r- 
est  held  not  reoovemble. 

Where,  in  an  unlawful  detainer  suit  in 
which  no  damages  or  rents  were  assessed,  the 
defendant  against  whom  judgment  was  render- 
ed in  both  justice  and  circuit  courts  gava  a 
bond  conditioned  that  be  should  appeal  with 
due  diligence,  and  should  pay  all  rents  and 
profits,  damages,  and  costs  that  might  be  ad- 
judged against  him,  plaintiEC  in  tbe  unlawful 
detainer  suit,  the  obligee  of  the  bond,  cannot, 
the  appeal  bavlng  been  dismleaed  by  defend- 
ant, recover  as  damages'interest  which  be  for- 
gave  because  bis  purchaser  was  kept  ont  of 
possession. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; C.  L.  Henson,  Jndg<e. 

Action  by  B.  T.  Abnerthy  against  Joseph 
Scbenibra  and  others.  Froui  a  judgment  for 
defendants,  plaintiff  appealed.  Affirmed. 

D.  S.  Mayhew,  of  Monett,  for  appellant. 
Carr  McNatt,  of  Aurora,  and  W,  Cloud,  of 
Pierce  City,  for  respondents. 

COX,  P.  J,  Action  on  appeal  bond  ex- 
ecuted by  refQwndents.  Appellants  brought 
an  onlawful  detainer  suit  against  respond- 
ent Scbembra  before  a  justice  of  the  peace  in 
Lawrence  county,  In  which  judgment  went 
for  plaintiff  for  poesesslon  of  the  land  sued 
for,  but  no  damages  or  rents  were  assessed. 
The  defendant  Scbembra  appealed  to  the 
circuit  court,  where  the  plaintiff  again  re- 
covered judgment  for  possession  of  the  land, 
but  no  damages  or  rents  were  assessed. 
From  this  judgment  tbe  defendant  appealed 
to  this  court,  and  he  and  his  sureties  executed 
tbe  appeal  bond  sued  on  In  this  case.  Later 
that  appeal  was  Voluntarily  dismissed  and  all 
costs  paid.  This  suit  was  then  Instituted. 

The  bond  sued  on  In  this  case  contained 
tbe  following  conditions: 

**Now,  therefore,  if  tbe  said  Joseph  Scbem- 
bra, apitellant,  shall  prosecute  bis  appeal  with 
doe  diligence  and  effect  in  said  appellate  court 
and  without  delay,  neither  commit  nor  suffer 
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to  be  committed  waste  on  the  premises  where- 
of restitution  is  adjudged,  and  shall  pay  all 
rents  and  profits,  damages,  and  costs  that  may 
be  adjudged  against  him,  and  shall  perform 
sucb  judgment  as  shall  be  given  by  the  said 
appellate  court  in  the  premises  and  such  judg- 
ment as  the  said  appellate  court  shall  direct 
the  circuit  court  of  Lawrence  county,  Mo., 
aforesaid,  to  give,  and  in  case  the  judgment 
first  aforesaid  of  the  last-named  court,  or  any 
part  thereof,  shall,  by  the  Springfield  Court  of 
Appeals  aforesaid,  or  any  appellate  court  to 
which  this  cause  may  be  removed,  be  affirmed, 
if,  then,  the  said  appellant  shall  comply  with 
and  perform  tbe  same  so  far  as  It  may  be  af- 
firmed, and  shall  pay  all  damages  and  costs 
which  may  be  awarded  against  the  said  appel- 
lant by  tbe  said  appellate  court,  then  this  obli- 
gation shall  he  null  and  void;  otherwiae  it 
shall  remain  In  full  force  and  effect.** 

The  def^id&nt  Schemtna  was  a  tenant  of 
plaintiff  on  tbe  land  in  question  and.  as  the 
court  found,  held  orer  after  tbe  termination 
of  his  lease.  Plaintiff  sold  tbe  land  and  was 
required  to  bring  tbe  unlawful  detainer  suit 
to  get  possession  so  be  could  deliver  it  to  the 
purcbaser.  This  was  In  July  or  August,  and 
Che  purcbaser  wonted  possession  so  be  could 
sow  wheat  on  the  land;  but,  as  he  did  not  get 
It  immediately,  tbe  deed  and  fl>00O  of  the 
purchase  money  were  placed  In  escrow  to 
await  the  delivery  of  the  possession^  Pos- 
session was  not  secured  until  after  the  dis- 
missal of  the  appeal  in  tbe  Court  of  Appeals 
the  following  March.  By  reason  of  this  de- 
lay, the  plaintiff  waived  the  collection  of 
$437,50.  tbe  biterest  which  accrued  during  the 
time  plaintiff  and  the  purchaser  were  kept 
out  of  possession  of  tbe  laud  after  the  judg- 
ment In  plaintiff's  favor  in  the  Justice  Court. 

In  this  case  the  plaintiff  alleged  as  a  breach 
of  tbe  bond  the  failure  of  def«)dent  Scbem- 
bra to  prosecute  his  appeal  with  diligence 
and  effect,  and  asked  damages  on  account  of 
being  kept  out  of  imssession  of  the  land  by 
the  appeal  of  defendant  and  thereby  losing 
the  growing  of  a  wheat  crop.  During  the 
trial  he  was  given  leave  to  amend  by  add- 
ing a  demand  for  the  $437.S0,  Interest  on  the 
purchase  price  which  he  claimed  he  had  been 
required  to  release  in  order  to  consummate 
tbe  sale  of  his  land. 

The  defendant  tendered  $1  and  all  costs 
accrued  up  to  the  time  of  tbe  filing  of  the 
answer  as  nominal  damage^  but  denied 
liability  for  any  greater  sum.  The  trial  was 
had  before  the  court,  who  found  for  de- 
fendant, and  plaintiff  appealed  to  this  court. 

[1,  2]  The  defendant,  by  tendering  nominal 
damages,  admitted  a  breach  of  the  bond, 
and  the  only  question  involved  here  is  wheth' 
er  or  not  the  appeal  bond  covered  the  Items 
sued  for.  We  do  not  think  that  It  does.  It 
is  familiar  law  that,  in  a  case  of  this  kind  on 
condition  broken,  tbe  sureties  on  the  bond  are 
only  liable  for  such  elem^ts  ot  damage  as 
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are  dearly  covered  Its  terms,  nttman  t. 
Green.  106  Mo.  22,  18  S.  W.  885. 

[9]  Pro  vision  Id  tbls  iKxid  which  It  is  con- 
tended authorizes  recoTery  for  the  diaracter 
of  damages  sned  for  Id  this  case  Is  the  obliga- 
tion on  the  part  of  Schembra,  die  principal 
in  the  bcmd,  to  "pay  all  rents  and  profits, 
damages,  and  costs  that  may  be  adjudged 
against  him."  That  language  evidently 
means  rents  and  profits  and  damages  and 
costs  that  mi^t  be  adjudged  against  him  in 
the  RcOoa  then  pending  and  in  which  the 
appeal  bond  was  given.  "Damages  that  may 
be  adjudged  against  him"  could  not,  by  any 
reasonable  construction,  he  held  to  mean 
damages  that  mlg^  accme  but  wbidi  were 
not  considered  and  not  adjudged  In  the  case 
then  pending. 

In  the  case  pending,  and  In  whldi  the 
bond  In  snit  was  given,  no  damages  or  rents 
bad  beoi  assessed  in  either  the  Justice  or  cir- 
cuit courts,  and  none  were  thereafter  assessed 
In  the  Court  of  Appeals.  The  case  of  Bemeck- 
er  V.  Miller,  44  Mo.  126,  was  a  case  similar  to 
this,  with  one  very  important  exception.  In 
that  catse  the  value  of  the  rents  bad  been 
assessed  at  the  trial  in  the  Justice  court,  and 
the  Supreme  Court  there  held  that  the  bond 
covered  the  rents  that  accrued  up  to  the  Ume 
that  restitution  was  made.  In  the  instant 
case  the  damage  claimed  is  not  the  value  of 
rents,  but  damages  of  a  spedal  nature  aris- 
ing out  of  the  fact  that  plalntilf  was  kept  out 
of  possession  by  the  appeal  and  lost  the  op- 
portunity to  sow  wheat  on  the  land  and  lost 
Interest  on  the  purchase  price  of  the  land  be- 
cause he  could  not  deliver  possession  to  a 
party  to  whom  the  land  bad  been  sold. 

In  Hastings  v.  Hennessey,  58  Mo.  App.  205, 
the  value  of  rents  was  assessed  in  the  Justice 
court,  and  it  was  there  held  that  the  appeal 
bond  given  on  appeal  from  the  drcult  court  to 
the  Court  of  Appeals  covered  these  rents  up  to 
the  time  of  restitution.  Without  any  refer- 
ence to  these  cases,  the  Supreme  Court,  in 
Bauer  v.  Cnbanne,  105  Mo.  110,  16  S.  W.  521, 
held  that  a  bond  with  terms  similar  to  the  one 
In  this  ease  did  not  cover  damages  and  rents 
assessed  In  the  Justice  court,  and  there  said 
that  if  the  respondent  wished  to  have  these 
items  Included  in  the  bond  he  should  have 
sem  to  It  that  the  bond  provided  for  "the 
damages,  rents,  profits,  and  costs  that  are  or 
may  be  adjudged  against  defendant,"  and 
since  such  rents  and  damages  were  not  nom- 
inated In  the  bond  they  were  not  covered  by 
it  and  could  not  be  recovered  In  an  action  on 
the  txnid.  That  case  on  the  facts  was  a  much 
stronger  case  for  plaintiff  than  the  facts  In 
this  case  make  for  appellant  here.  The  case 
of  Dorrlss  v.  Carter,  67  Mo.  544,  was  a  suit 
on  an  injunction  bond.  The  injunction  was 
dissolved,  but  no  damages  assessed  at  the 
time  of  dissolution.  An  action  was  then 
!»ought  on  the  injunction  bond,  and  it  was 
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there  held,'  in  effect,  that  damages,  to  be  re- 
coverable on  Uie  bond,  must  have  been  assess- 
ed at  or  after  the  diaaoludmi  of  the  injunc- 
tion and  in  the  Injunction  suit,  but  could 
not  be  ascertained  and  assessed  in  the  first 
instance  in  a  suit  on  the  injiinctlon  bond. 

Whether  or  not  an  appeal  bond  could  be  so 
writtCT  as  to  cover  audi  ttenu  as  are  soncht 
to  be  recovered  in  this  case  it  is  not  neceasaiy 
for  us  to  determine,  but  we  are  dearly  of  tbe 
opinion  that  the  bond  sued  on  in  this  case 
does  not  cover  them. 

Tbe  Judgment  is  affirmed. 

FABRINOTON  and  BBADLBT.  JJ..  am- 
ear. 


STEVENS  V.  KANSAS  CITY  LIGHT  4 
POWER  CO.  et  al.    (No.  14058.) 

(Kansas  City  Court  of  Appeals.  Bfissonri. 
Sunt  IS,  1921.) 

Jadgneat  «S9342(I)— Jsigneiit  In  vMatIm  of 
stlpslatlaa  nay  be  set  aside  after  explnitloa 
of  term. 

While,  ordioarily,  a  Judgment  cannot  be  set 
aside  after  expiration  of  the  term  at  which  it 
was  rendered,  yet,  where  a  judgment  dismissing 
an  action  pursuant  to  a  etipulation  between  tbe 
parties  asseased  costs  against  defendant,  though 
there  waa  no  such  proviaion,  it  may  be  set 
aside  after  expiration  of  the  term  at  which  it 
was  rendered,  pursusnt  to  Rev.  St  1919,  {  1552; 
the  lack  of  power  to  render  sneh  Judgment  ap- 
pearing on  the  face  of  the  record. 

Appeal  from  Circuit  Court,  Ja<As(«  Coun- 
ty ;  Daniel  E.  Bird,  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  Lnln  Hay  Stevens  against  the 
Kansas  City  LlE^t  ft  Power  GiHupany  and 
others.  Chi  stipulation  for  disndssal  Judg- 
ment for  costs  was  rendered  in  favor  of 
plaintiff,  and  thereaft^  tbe  same  was  va- 
cated. Judgment  for  dtfendants  b^g  en- 
tered, and  plaintiff  appeals.  Jndgment  af- 
firmed. 

C.  W.  Prince,  B.  C,  Hamilton,  B.  A.  Harris, 
and  James  N.  Berry,  all  of  Kansas  City,  for 
appellant. 

John  H.  Lucas,  William  C.  Lucas,  and  Lud- 
wick  Graves,  all  of  Kansas  City,  for  respond- 
ents. 

TRIMBLE,  P.  J.  Plaintiff  brought  suit 
to  recover  damages  for  the  wrongful  death  of 
her  husband  through  the  alleged  negligence 
of  the  defendant.  While  It  was  pending  said 
suit  was  compromised,  and  the  parties,  on 
the  Ist  of  February,  1010,  entered  into  a  stii>- 
nlatlon  reciting  that — 

"The  above-entitled  cause  is  hereby  dismissed 
by  the  plaintiff,  with  prejudice  to  tiie  institu- 
tion of  any  further  action  against  the  defendant 
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or  the  presenUtioD  of  uf  dtim  wriaiDg  ont  of 
or  from  the  nuittw  complaiofld  ot  In  the  petition 
filed  herein." 

On  the  2lBt  day  of  February.  it  be- 
ing a  part  of  the  7ai)uai7i  1919,  tenn  of 
court,  the  plaintiff  presented  said  stipulation 
to  the  court,  and  tberenpon  an  entry  was 
made  whweln  the  dismissal  by  plaintiff  was 
recited,  and  It  was — 

"Further  ordered  and  adjudged  by  the  court 
that  the  same  [said  suit]  be  and  the  same  is 
hereby  dismissed,  and  that  plaintiff  have  and 
reeover  of  and  from  ih«  defendantt  oil  90»t3 
herein  iiiimrred,  and  tet  eettmtUm  <sm«  *ft«r«- 
for." 

On  the  15th  of  April,  1919,  It  being  a  part 
of  the  March  term  of  that  year,  defendant 
filed  a  motion  to  set  aside  aaid  Judgment  for 
tb«  reason  that — 

The  stipalation  "did  not  provide  for  any  judf* 
ment  of  costs  against  the  defendant  company, 
and  that  the  entry  of  judgment  in  relation  there- 
to is  erroQeous  and  void,  for  the  reason  that 
the  court  was  without  authority  to  render  a 
judgment  ogainst  this  defendant  under  the 
terms  and  conditions  of  said  ■tipnlation." 

^niereafter  the  court  sustained  said  mo- 
tion, and  the  former  judgment  was  vacated 
and  another  Judgment  was  entered  in  accord- 
ance with  the  stipulation,  reciting  that  plaln- 
tlff  filed  a  stipulation  for  a  dismissal  of  the 
cause,  and  of  all  claim  arising  out  of  the 
matter  therein,  with  prejudice  to  the  Institu- 
tl<Hi  of  any  further  action,  and  that  "the 
said  cause  Is  hereby  dismissed,  with  prej- 
udice to  the  Institution  of  any  farther  action 
or  actlon(B)  upon  the  part  of  the  plaintiff 
against  the  defendant  company." 

It  will  be  observed  that  the  second  judg- 
ment la  in  effect  the  same  as  the  form^,  ex- 
cept that  the  judgment  as  to  costs,  whidi 
we  have  Italicized,  was  eliminated. 

Plaintiff  appealed  from  this  action  sus- 
taining said  motltm  and  ygcating  the  former 
judgment  as  to  costs.  Her  contention  is  that 
tbe  term  at  yrhlch  said  former  judgment  was 
rendered  bad  gone  by,  and  that  therefore 
tbe  court  could  not  set  it  aside  on  motion, 
and  dtea  Sowers  v.  Ingram,  74  Mo.  193,  In 
support  ot  her  contention.  The  case  is  not 
applicable  here.  In  that  case  the  plaintiff 
had  brought  suit  for  $5Q0,  but  tbe  defendant 
had  a  setoff  and  plaintiff  recovered  <mly  $1, 
and  tbe  statute  provided  that  where  the 
plaintiff  recovered  an  amount  below  the  ju- 
risdiction of  the  court  the  coats  should  be 
adjudged  against  him,  unless  tbe  court  found 
that  plaintiff,  when  he  brought  the  suit,  had 
reasonable  grounds  to  believe  that  be  was 
Justly  entitled  to  recover  an  amount  wltbln 
the  Jurisdiction  of  tbe  court.  The  judgment 
rendered  gave  plaintiff  a  judgment  for  the 
coats.  At  tbe  next  term  tbe  court  set  aside 
the  judgment  and  rendered  another  to  the 
aame  effect,  including  Oiereln,  howevn',  the 


finding  that  plaintiff  had  reasonable  grounds 
to  believe  he  was  entitled  to  recover  an 
amount  within  the  jarlsdlction  of  tbe  <»>ort. 
The  first  judgment  was  conciuslve  of  the 
fact  that  the  court  so  found,  and  the  court 
at  a  subsequent  term  had  no  power  to  In- 
quire Into  or  disturb  the  finality  of  the  judg- 
ment In  that  regard.  In  that  case  the  court 
had  power  to  rrader  the  judgment  for  costs 
which  It  did  render,  if  it  found  a  certain 
fact,  and  as  it  rendered  such  judgment  it  is 
presumed  that  such  fact  was  found,  and, 
indeed,  the  Judgment  was  contduslve  of  ttiat 
matter. 

But  the  situation  In  the  case  at  bar  Is 
wholly  different.  Here,  under  the  terms  of 
the  stipulation  wherein  pltdntlff  dismissed 
the  suit,  there  was  nothing  on  which  the 
court  could  render  a  jodgmnit  against  de* 
fendant  for  costs,  and  the  lack  of  power  to 
render  such  a  judgment  appeared  upon  the 
face  of  the  record.  There  Is  no  question  but 
tliat,  as  a  rule,  tbe  power  of  tbe  ccHUt  to 
set  aside  a  judgment  is  limited  to  tbe  term 
at  which  It  Is  rendered.  But  su(Ai  rule  Is 
not  without  its  limitations  and  ezceptlrau. 
It  can  be  done  on  motion  filed  after  tbe  term, 
but  within  three  years,  where  there  Is  Irreg- 
ularity or  want  of  Jurlsdlctlui  in  the  render- 
ing of  the  Jndgm«at  sought  to  be  set  aald^ 
and  such  is  apparent  Upon  tbe  face  of  the 
record.  Section  1552,  R.  S.  1919;  Clowser  v. 
Noland,  72  Mo.  App.  217;  Beed  Bros.  v.  M(ib- 
olson,  Mo.  App.  29;  Cross  v.  Gould,  131 
Mo.  App.  686,  110  S.  W.  672.  A  Judgment  in 
certain  instances  can  also  be  set  atide  on 
motttm  In  the  nature  of  a  writ  of  error  coram 
nobis,  but  we  need  not  go  Into  that  In  this 
case,  / 

The  Judgment  is  affirmed. 

The  other  Judges  craicur. 


BOTHIMANN  v.  IMETROPOLITAN  LIFE 
INS.  CO.  (No.  17242.) 

(8t  Louis  Court  of  Appeals.  Missouri. 
May  3,  1921.  Behearing  Denied 

June  7,  1921.)  ^ 

1.  IstHnune  «s»367(l)  —  Provision  for  paid- 
up  lasoraaee  ksld  usoosditlonal. 

Wbere  a  life  policy  provided  that  upon 
lapse  after  payment  of  three  full  years*  premi- 
ums the  owner,  "provided  there  be  no  indebted- 
ness here<m,"  upon  request  should  be  entitled 
either  to  tbe  cash  surrender  value,  to  have  the 
insurance  continued  for  the  original  amount  as 
term  Insursnce,  or  continued  for  a  reduced 
amount  as  paid-up  insurance,  and  that,  if  tbe 
owner  sbonld  not  within  three  months  from 
default  exerdse  the  first  two  options,  the  in- 
euranea  should  be  continued  for  a  reduced 
amount  of  paid-up  insorance,  and  that  "any 
indebtedneaa  to  the  company  under  this  pol- 
icy" should  reduce  the  amount  of  paid-up 
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{ssurance,  the  prorlaloii  for  paid-ap  InBaranee 
was  uncoDdltioiial  within  B«t.  Bt.  191»,  |  6154, 
w  th^t  the  nonforfeitBre  law  (Ber.  St.  1909. 
M  6M6-6049)  did  not  apidy  to  eontinoe  the 
ItoOaj  tor  the  fall  amooat  as  term  Insnrance 
on  failore  to  pay  the  seventh  annual  pre- 
mlam,  where  there  had  been  no  deaignatlon  of 
option,  and  on  faisnred's  death  thereafter  re- 
covery could  be  had  only  for  the  amoont  of 
paid-up  insnrance,  notwithstanding  there  was 
Bufficient  reserve  to  have  purchased  term  In- 
anrance  for  the  fall  amount  op  to  the  time  of 
death;  for  the  provisioo  that  bidebtedness  to 
the  company  would  reduce  the  amount  of  paid- 
up  Insarance  necatlved  the  idea  that  the  right 
to  paid-up  insurance  was  conditioned  on  there 
being  no.  indebtedness  against  the  policy. 

2.  iMflranca  ^»I4A(3)— Ambiguous  provlsloa 
should  be  oonstraad  In  favor  of  Insured. 

Ambiguous  provisions  In  life  policies  will 
be  construed  In  favor  of  the  insured,  bat,  be- 
fore the  rule  can  be  applied,  the  ambiguity 
must  be  located. 

3.  Insuranoo  «s>l46(3)— Where  provlsJaas  of 
lH>lloy  are  plaliif  th«  eoirt  cbb  liditl|6  In  no 
forced  oeestniotloR. 

Where  the  provirions  of  a  life  policy  are 
plidn,  the  court  can  indulge  In  no  forced  con- 
struction to  east  a  liability  on  the  insurer 
which  it  has  not  assumed. 

4.  Coats  «=942(3)--Tendar  to  stop  riHlag  of 
eoste  must  be  deposited  In  court. 

Though  defmdant  tendered  to  plaintiff  the 
amouDt  which  she  was  entitled  to  recover,  yet, 
where  the  tender  was  not  kept  good  by  de- 
posit In  court  after  commencement  of  the  ac- 
tioD,  costs  cannot  under  Ber.  Bt  1919,  IS 
1711,  1712,  be  asaesaed  agatnat  plaintiff. 

5.  Interest  «=950— Tender  etope  rnnning  of  In- 
tereat. 

Where  defendant  tendered  to  plaintiff  the 
full  amount  which  she  was  entitled  to  recover, 
but  it  was  refused,  and  action  was  brought, 
such  tender  had,  under  Rev.  St.  1919,  f  1712, 
the  effect  of  preventing  the  running  of  interest. 

Appeal  from  St.  Louis  (Xrcuit  Court;  John 
W.  Calhoun,  Judge. 
"Not  to  be  officially  publlistied.'' 

Action  by  Emma  Bothmann  against  the 
Hetropolltaa  Life  Insurance  C<mipany.  From 
a  judgment  for  plaintiff  for  an  alleged  In- 
aufficlent  amount,  she  appeals.  Beversed  and 
remanded,  with  directtons. 

James  J.  O'Doaohoe,  of  St  Louis,  tor  ap- 
pellant 

Fordyce,  HolUday  ft  White,  of  St  Lonla, 
tor  respondent 

BIGGS,  0.  This  action  upon  a  life  Insuiv 
ance  policy  the  beneficiary,  Bmma  Both- 
mann, fonnerly  wife,  but  now  widow,  of  Om 
Insared  William  Bothmann,  resulted  in  a 
Judgment  In  fttvor  of  plaintiff  for  an  alleged 
Insuffldent  amount  turn  ■  whldl  she  larase- 
cutes  an  appeal. 

We  deduce  from  the  record  the  following 
facts,  which  are  not  dteputed :' 


Def^dant  a  life  insurance  company  orgao- 
Ised  under  the  laws  of  the  state  of  New 
Zork,  and  doing  business  in  Missouri,  Isaaed 
to  William  Bothmann  oc  the  30th  day  of 
July,  1912,  a  policy  of  Insurance  In  the  sum 
of  $1,000,  In  conslderatloa  of  the  payment  of 
an  annual  premium  of  $1S.19  due  on  the  30th 
day  of  July  In  each  year.  Six  annual  pre- 
miums were  paid  on  the  policy,  the  last  on 
the  80th  day  of  July,  1917.  The  premium 
due  oa  July  30,  1918,  was  not  paid,  nor  were 
any  premiums  thereafter  paid  on  the  policy. 
Emma  Bothmann,  plaintiff,  was  the  wife  of 
the  Insured  and  the  benedclary  of  the  policy. 
William  Bothmann  Che  insured,  died  on  or 
about  December  3,  191S. 

On  July  SO.  191S,  the  date  of  the  default 
the  policy  had  acquired  a  reserve  or  net 
value  under  the  Combined  Experience  Table 
of  Mortality  at  4  per  cent,  per  annum  of  $42.- 
60.  In  addition  said  policy  was  ^titled  to 
a  dividend  of  $2.97,  which  divid«id  had  a  re- 
serve value  of  87  cents,  which  gave  to  the  pol- 
icy a  total  reserve  or  net  value  of  $43.47,  and 
three-fourths  of  said  reserve  amounts  to  the 
sum  of  $32.60,  whl<di  latter  sum  used  as  a 
net  single  prelum  tor  temporary  insurance 
under  Uie  n<Hiforfeiture  laws  of  Hissourl 
would  purchase  temporary  extended  insur- 
ance for  the  full  amount  plus  dividend  ad- 
ditions, for  4  years  and  164  days  from  the 
date  of  the  lapse,  or.  If  applied  to  the  pur- 
chase of  pald'Up  insurance  according  to  the 
Combined  Experience  Table  of  Mortality 
with  4  per  cent,  interest  would  secure  a  paid- 
up  value  of  $112.86.  The  values  guaranteed 
by  the  policy  are  founded  on  the  American 
Bxp^ence  Table  of  Mortality  at  3%  per 
cent  interest  which  gives  a  greater  reserve 
or  net  value  than  calculated  uuder  the  non- 
forfeiture statutes,  which  uses  the  rate  of  4 
per  cent,  per  annum. 

At  the  date  of  the  lapse,  July  30,  1918,  the 
policy  under  Its  terms  had  a  cash  value  of 
$35,  and  was  then  ^titled  to  a  dividend  et 
$2.97,  making  a  total  value  of  $87.97,  which 
applied  to  the  purchase  of  paidrup  Insurance 
according  to  the  tables  at  3%  per  cent  In- 
terest secured  a  pald-iQ)  value  of  $112^, 
which  was  also  greater  than  the  paid-up  in- 
surance provided  for  by  the  ntmforfeltnre 
statutes. 

It  was  further  conceded  that  the  policy 
was  never  surrendered  to  tttB  defendant  at 
its  home  ofSce  within  three  UMmths  from  inly 
80,  1918,  tar  cash  snrrrader  value  for  In- 
dorsement  fOr  tenn  insurance  or  paid-up  tai- 
surance,  as  provided  under  the  bead  of  ''Op- 
tlons  on  Surrender  or  Lapse"  in  said  policy. 
And  It  was  admitted  upon  the  death  of  Wil- 
liam Bothmann  the  defendant  tendered  to 
plaintiff  the  sum  of  $112.97,  whldi  tender 
was  refused.  • 

No  question  arises  over  the  due  notice  of 
plaintiff's  claim  or  over  file  questlfln  «oC 
proofs  of  death. 
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It  ftppMied  tbat  prior  to'tlift  instttatUni  of 
BQlt  plaintiff  bad  dnnaiided  of  defendant 
payment  of  the  toll  sum  of  the  p<dlC7  (leas 
forborne  pr^um  and  interest  thweot),  and 
defendant  dlsdatmed  liability  under  said  pol- 
ity beyond  the  tarn  at  $11237,  the  sum  ten- 
dered. 

The  only  qneatlon  Involved  In  tiie  case  Is 
stated  hy  fbe  plalntUTs  connsd  tbns :  Does 
the  policy  contain  a  provision  "for  the  vn- 
ccmdltltmal  commutation  of  the  policy  for 
nonforfdtable  paid-up  Insurance'*  within  the 
meaning  of  seetlon  6848,  B.  S.  1909,  now  sec- 
tlon  6154,  B.  B.  Ho.  10197  Or,  as  stated  by 
defendant'a  counsel:  fniere  Is  but  «ie  ques- 
tion in  tbe  case,  namely:  Is  the  plalntltC  en- 
titled to  have  the  nonforfeiture  law  of  HIs- 
souri,  being  sections  6846-6M9^  B.  &  Ua 
1900,  applied  to  this  policy  and  to  have  tbe 
same  declared  carried  In  ectoided  Insnrance 
beyond  the  date  of  the  death  at  the  insured, 
or  does  the  poll^  contain  such  a  provl8l<m 
for  unconditional  commutation  for  nonforfeit- 
able paid-up  insurance  that  it  la  removed 
fnuD  tbe  operation  of  tbe  nonforfeiture  law 
and  the  Ui^llty  of  the  company  limited  un- 
der the  policy  to  the  payment  of  said  paid-up 
Inso  ranee? 

[t]  As  hereto&HFe  shown,  it  was  admitted 
that,  if  tbe  nonforf^tore  atatntes  apply  to 
tbe  policy,  there  was  snfBdent  reserve  value 
to  carry  the  same  In  extended  Insurance  be- 
yond ttie  date  of  the  deatb  of  William  Both- 
mann.  And  it  was  further  admitted  tbat  tbe 
value  at  the  paid-up  Insurance  offered  by  the 
company  under  the  policy  Is  greater  than  tbat 
provided  for  in  tbe  nonftirfelture  law. 

Section  6949,  B.  S.  1909.  now  section  6164, 
B.  S.  1919,  mrovldes  that  tbe  preceding  sec- 
tlms  (nouCorielture  statntes)  shall  not  be 
amilicable  In  the  event  the  policy  shall  contain 
a  provlsiim  for  an  unctmdltitHial  surrrader 
value  at  least  equal  to  tbe  net  sln^  premi- 
um, for  the  temporary  Insurance  provided  for 
in  said  sections,  or  for  the  imconditlimal  comr 
mutation  of  Uie  policy  tm  ■  nonforfeitable 
paid-up  insurance,  etc 

The  question  presented  Involves  a  constmc- 
tlon  of  tbe  policy  In  suit,  the  material  parts 
<a  whlcb  are  these : 

"Optiotu  on  Bwrmier  or  J^apte:— Upon  teil- 
nw  to  pay  any  pramlnm  or  any  part  thereof 
when  due,  this  p^lcy.  except  as  oOerwise  mo- 
vided  berein,  shall  immediatdy  lapse.  If  how- 
ever, the  lapse  occur  after  three  full  years* 
premlume  shall  have  been  paid,  tbe  owner 
hereof,  provided  there  ie  no  iiuieitednest  here- 
on, shall,  upon  v>ritten  request  filed  with  the 
company  at  its  borne  office,  together  with  the 
preamtatien  of  thte  poUoy  tor  l«|al  snrrender 
or  for  indorsement  wltldn  three  montliB  from 
the  due  HbXb  of  premium  in  defiaolt,  be  enti- 
tled to  one  of  tlie  {(lowing  options  (itabcs 
eon): 

"B^rst   A  cash  eurrender  value,  etc  •  •  • 
"Second.   To  have  the  insurance  contlnned  In 
force  tar  its  original  amount  as  term  Inanrance 
from  doe  date  of  premium  in  default 
**Tiilrd.  To  have  tlie  fa«m»«T>w  oontlnued  for 
2S1&W.-64 


a  reduced  amount  of  nonpartlclpatbig  paid-up 
endowment  insurance,  •  •  •  ^hicb  paid-up 
Insaranoe  shall  hare  ah  incrensing  cash  sur- 
render value  equal  to  tbe  full  reserve  at  the 
date  of  the  surrender,  or  a  loan  value  up  to  the 
limit  of  the  cash  surrender  value,  etc  •  •  *  ** 

Immediately  following  the  foregoing  provi- 
sions Is  this  paragraph; 

"//  the  owner  thall  not,  toUhin  three  moniho 
from  due  4ai«  of  premium  in  default,  aurrendmr 
iU»  poUen  to  the  eoMpony  at  He  home  office 
for  a  ooeh  tvrrender  velue  or  for  indoreement 
for  term  inaurance,  or  for  paid-up  ineuranoe ' 
at  provided  in  the  aiove  options,  the  4nturano» 
shall  be  continued  for  a  reduoed  amount  of 
paid-up  insurance  as  provided  in  the  third  op- 
tion."    (Italics  ontB.) 

Then  follows  a  provision  that  tlie  values  at 
the  options  shall  be  the  entire  reserve  acc<wd- 
ing  to  tbe  American  Bxperfence  Uortaltty 
Table  with  interest  at  8%  per  cent. 

Then  follows  a  provisloiA  that: 

"Any  Indebtedness  to  the  company  under  this 
policy  will  be  deducted  from  tbe  cash  value; 
and  sacfa  Indebtednees  will  also  reduce  the 
amount  of  paid-ap  insurance  or  the  amount  con- 
tinued as  term  insurance  and  any  pare  endow- 
ment payable  at  the  end  of  the  endowment 
term,  in  such  proportion  as  die  indebtedness 
bears  to  the  caah  value  at  due  date  of  premium 
in  default" 

If  William  Botfamann,  the  Insured,  at  the 
time  he  defanlted  in  the  payment  of  his  pre- 
mium on  the  SQth  day  of  July,  1919,  was  in- 
vested under  the  terms  fit  the  policy  with  an 
unconditional  right  to  have  a  paid-up  policy, 
the  net  value  of  which  was  equal  to  tbat  pro- 
vlded  by  the  nonforfeiture  statutes,  then  the 
judgment  of  the  lower  court  ms  correct  in 
holding  that  his  beneficiary  was  only  entitled 
to  recover  the  siun  of  fll2.97,  the  unount 
tendered  her  as  paid-up  Insurance  under  the 
policy,  and  which  it  is  conceded  was  greater 
than  the  amonnt  provided  for  In  tbe  statutes. 
If  tbe  terms  of  sudi  ixrficy  did  not  give  to  tiie 
assured  at  tbe  time  of  default  the  right  un- 
conditionally to  have  such  paid-up  Insurance^ 
then  tbe  judgment  below  la  erroneous,  and 
the  nonforfeiture  statutes  apply  to  tbe  policy, 
and  In  that  event  it  la  conceded  plaintiff  Is 
entitled  to  recovOT  the  fnU  amount  ot  the 
policy  under  said  statutes  less  the  forborhe 
premium  with  interest  thereon. 

The  first  paragraph  under  tbe  heading  "Op- 
tions on  Surrendtt  or  Lapse,"  standing  alone, 
would  indicate  that  before  the  insured  could 
have  ttie  benefit  of  any  of  the  options  It  must 
appear  tbat  there  was  no  Indebtedness  to  the 
conquny;  that  Insured  should  file  written  re- 
quest with  the  company  within  three  months 
after  default  before  being  entitled  to  one  of 
the  options  and  should  also  present  tbe  pol- 
icy. And,  If  this  were  all,  the  Insured's 
rights  to  paid-up  insurance  oa  default  would 
be  cottdltionaL  Whlttaker  v.  Ins.  Co.,  133 
Mo.  App.  664.  loc  dt.  670,  U4  S.  W.  58 ;  Pa- 
adiedag  t.  Ins.  Oa,  U6  M/q»  App.  US,  ktc 
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dt  196,  184  8.  W.  102;  McLeod  T.  Ins.  Ock. 
190  Ha  App.  663,  176  8.  W.  234. 

Howevn,  It  la  demeutal  that  flie  contract 
must  be  construed  as  a  whole,  and  not  bj 
oonsldering  one  prorl^on  alone.  Immediate- 
ly following  the  pTovlsion  for  the  optionB  ap- 
pears the  following  stlpolatlcna : 

"If  the  owner  shall  not,  within  three  months 
from  due  date  of  premiam  In  default,  surrender 
this  policy  to  the  company  at  its  home  office 
for  a  cash  anrrender  valne  or  for  hidoraement 
for  term  insurance  or  for  paid-up  Insnrance,  as 
'provided  In  the  above  options,  Ihe  inauranoe 
shall  be  oonMnved  for  a  redaced  amount  of  paid- 
mp  inawanct  aa  pmftied  <m  tie  fJktrd  option/' 
(Italics  ours.) 

By  the  use  of  the  word  "If"  plaintiff's 
counsel  would  construe  this  proviston  to 
mean  that  the  Insured  could  have  the  benefit 
of  paid-up  Insurance  only  in  the  event  be 
within  three  months  from  d^ault  surren- 
dered bis  policy  to  the  company  for  Indorse- 
ment for  term  Insurance  or  paid-up  insur- 
ance, etc.  If  sucb  was  a  fair  construction, 
the  right  of  insured  would  be  clearly  condi- 
tional. The  paragraph  in  our  Judgment 
clearly  means  that,  unless  the  owner  shall 
within  three  months  exercise  his  right  to 
have  the  b^eflt  of  one  of  the  options  provid- 
ed, he  shall  continue  to  have  the  third  which 
is  paid-up  Insurance.  Under  such  a  stipulation 
insured's  right  to  paid-up  Insurance  Is  not 
conditional  because  he  has  It  in  any  event 
from  the  time  of  default  In  premium  pay- 
mmt.  He  may  reject  that  right  and  choose 
another  by  taking  certain  steps.  If  he  falls 
within  tiw  time,  lUs  right  to  paid-up  insur- 
ance conttnues,  and  Oiat  right  ia^  we  think, 
without  any  ccmdltion. 

Suppose  the  reserve  on  the  policy  was  In- 
soffidait  to  carry  the  policy  In  extended  In- 
snrance for  the  full  amount  untH  the  own- 
er's death,  and  suppose  at  the  time  of  the  de- 
fault In  tiie  pranlum  payment  there  was  a 
loan  on  the  policy  In  an  amount  not  equal  to 
the  reserve,  and  plaintiff  had  sued,  daimlng 
the  right  to  recover  pald-np  insnrance  un- 
der the  third  cation ;  we  would  construe  the 
policy,  as  this  court  did  the  policy  In  Stark 
T.  Ins.  Co..  176  Mo.  App.  674,  169' 8.  W.  758. 
to  mean  that  the  insared  was  In  any  eroit 
entitled  to  such  paid-up  Insurance  as  the 
reserve  less  the  amount  of  the  loan  would 
purchase  under  the  tmna  of  the  policy. 

Tte  specific  proTlaion  that  any  Indebted- 
ness to  the  company  uMer  the  poUcx  wiU  be 
deducted  from  the  cash  value;  and  such  In- 
debtedness will  also  reduce  the  amount  of 
paid-up  Insnrance  or  the  amount  cmtianed  as 
term  Insurance,  and  any  pure  endowment 
payable  at  the  end  of  the  endowment 
term,  etc.,  clearly  negatlTes  the  Idea  that  the 
right  to  paid-up  Insurance  was  conditioned 
on  there  b^ng  no  IndAtedness  against  the 
policy. 

As  was  stated  by  this  court  in  the  Stark 


Case^  svvra,  in  construing  a  ^orislsn  aome- 
what  similar: 

"To  adopt  the  construction  contended  for  by 
appellant  [Insurance  Company] '  would  mean 
that,  amiongh  many  pRmlnms  have  been  paid 
on  such  a  polky,  nevertheless,  in  ease  of  de- 
fonlt.  no  rigbt  to  paid-np  insnrance  exists  U 
the  insured  is  indebted  to  the  company  io  any 
amount,  however  small.  Had  it  been  the  i&- 
surer's  intention  to  thus  forfeit  all  right  to 
paid-up  Insurance  it  would  have  been  eaoy  in- 
deed to  employ  language  to  dearly  and  une- 
quivocally express  that  intoitloD.  It  Is  not  so 
expressed  in  the  contract  before  as,  and  an 
{nsurer  idll  seek  in  vain  to  have  liie  courts 
awly  to  sndi  a  contract  as  tUs,  a  eonstnictI<m 
that  would  lead  to  sodi  absurd  cooaequences.** 

Plaintiff's  counsel  dte  a  number  of  Mis- 
souri authorities,  but  we  do  not  think  tbey 
are  controlling  here.  For  instance  in  the 
case  of  Cravens  v.  Ins^  Co.,  148  Mo.  583,  50 
8.  W.  619,  53  L.  R.  A.  305.  71  Am.  St.  Rep. 
628,  It  was  held  that  the  policy  provisions 
for  paid-up  Insurance  after  the  lapse  for 
nonpayment  of  premiums  were  conditional, 
as  the  policy  required  the  owner  to  surrend- 
er it  and  demand  paid-up  Insurance  within 
six  months  from  the  date  of  lapsfe  Unless 
such  surrender  was  made  the  owner  would 
fall  to  obtain  paid-up  insnrance. 

Likewise  In  the  case  of  Smith  t.  Ins.  Co., 
173  Mo.  329,  72  S.  W.  935,  the  provision  was 
declared  to  be  conditional.  In  that  a  certain 
value  was  payable  only  on  condition  tii&t  It 
be  applied  for  within  three  months  from  the 
default  in  the  payment  of  premium. 

And  in  McLeod  v.  Ins.  Co.,  199  Mo.  App. 
653,  176  S.  W.  234,  relied  on  by  plaintiff,  the 
policy  provided  that  after  detenlt  the  ownw 
could  not  have  the  benefit  of  the  surrender 
value  at  once,  but  only  at  the  subsequent  an- 
niversary of  the  issue  of  the  policy.  There- 
fore it  was  held  that  this  provision  made  It  a 
conditional  right  to  have  such  snrroider  val- 
ue in  that  its  payment  was  postponed  until  a 
subsequent  anniversary  of  the  issue  of  the 
policy.  In  tiiat  case  the  p<dlcy  furtiier  pro- 
vided that  the  owner  would  only  be  «itltled 
to  the  benefits  provided  he  macte  sorreDder  of 
his  policy  within  three  m<mth& 

Also  the  policy  In  the  case  of  Pascbedag  t. 
Ins.  Go.,  166  Mo.  App.  186, 1S4  S.  W.  102,  dif- 
fered from  the  policy  in  the  presoit  case^  in 
that  in  the  ^wchedag  Case  ttie  policy  re- 
quired surrender  and  rdease  of  the  policy 
within  six  months  from  the  date  of  default 
as  a  condlttMi  precedoit  to  obtaining  a  paid- 
up  policy. 

And  the  case  of  Whittaker  v.  Iusl  Co.,  133 
Mo.  App.  664,  114  8.  W.  68,  referred  to  by 
piaintlff'B  counsel.  Is  dlsttngnldiabie  from 
this  case  lu  that  the  policy  in  the  Whittaker 
Case  providing  for  automatic  paid-up  Insur- 
ance stipulated  that  such  right  would  not  ac- 
crue to  the  owner  hi  the  event  tlwre  was  an 
unpaid  loan  on  the  policy  thus  rendering  the 
right  conditlonaL  The  poUcr  in  the  Whit- 
taker Case  did  not  contain  a  provisUm  Bke 
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the  poller  la  ttke  Instant  case  wblcb  gives  to 
the  ownH  the  El^t  to  have  paid-np  Insur- 
ance in  any  event,  and  which  also  provldeB 
for  any  indebtedness  to  the  cconpauy  to  be 
deducted  from  the  amount  due  under  the 
policy. 

We  have  been  dted  to  no  case  and  have 
found  none  where  provisions  like  those  In 
the  present  policy  have  been  construed,  but 
the  following  cases  may  be  referred  to  as 
throwing  some  light  on  the  construction  given 
to  the  policy  herein;  Stark  r.  Insurance  Co., 
supra;  Price  v.  Ins.  Co.,  48  Mo.  App.  281; 
Fable  T.  In&  Oo..  166  Ma  App.  16, 134  8.  W. 
60. 

[2, 3]  We  recognize  the  rule  of  decision 
well  established  that  ambiguous  provisions  in 
policies  of  Insurance  will  be  construed  In  fa- 
vor of  the  Insured.  Before  that  rule  can  be 
applied  the  ambiguity  must  be  located,  and 
that  we  have  been  nnable  to  do  in  the  Instant 
case.  Another  rule  Is  equally  well  estab- 
lished that,  where  the  provisions  of  the  pol- 
icy are  plain,  Che  court  can  indulge  In  no 
forced  conatiuctlon  of  the  contract  to  cast  a 
liability  ap(8i  the  company  which  It  has  not 
assumed. 

The  proTlaions  of  the  poUcy  admit  of  but 
one  meaning,  namely,  that  upon  the  default 
in  tiie  iiayment  of  the  premium  the  policy  by 
Its  terms  automatically  gives  to  the  assured 
an  unconditional  right  to  itald-up  insurance. 
In  view  of  the  foregoing  and  of  the  fact  that 
It  is  stipulated  that  the  paid-up  insurance 
provided  for  In  the  policy  is  equal  to  that  pro- 
vided by  the  nonforf^Cnre  statute,  it  follows 
that  the  terms  of  the  policy  met  the  require- 
ments of  section  6049,  B.  S.  180ft  <secti<Hi 
€154.  R.  S.  1010),  Ia  tliat  the  policy  contains 
a  provision  "for  the  unconditional  commuta- 
tion of  the  policy  for  nonforfeitable  paid-up 
insurance,"  and  therefore  section  6046  (sec- 
tion 6151,  B.  8.  1910),  the  nonforfeiture  law. 
Is  inapplicable. 

[4]  The  action  of  the  court  In  giving  a 
Judgment  for  plaintiff  for  the  guaranteed  val- 
ue stipulated  In  the  policy  was  correct,  but  the 
court  was  unauthorized  to  assess  the  costs 
of  the  case  against  the  plalntlfT  in  view  of  the 
fact  that  the  defendant  company  failed  to  de- 
posit In  court  for  the  benefit  of  plaintiff  the 
amount  it  admitted  due  on  the  policy.  While 
It  Is  stipulated  that  a  tender  of  the  amount 
was  made  to  the  plainticr  before  suit,  such 
tender  In  order  to  stop  the  running  of  costs 
must  be  kept  good  by  a  dq)oslt  in  court; 
otherwise  the  court  is  not  Justified  in  assess- 
ing the  costs  against  the  plaintiff.  Sections 
1711,  1712.  R.  S.  1910;  Wolff  v.  Ins.  Co.,  223 
8.  W.  810  (St.  Louis  Court  of  Appeals) ;  Lan- 
dls  V.  Saxton.  89  Mo.  375,  1  S.  W.  359. 

[S]  For  the  error  noted  In  assessing  the 
costs  against  the  plaintiff,  the  Judgment  wlU 
be  reversed,  and  the  cause  remanded,  with 
directions  to  enter  Judgment  in  favor  of 
plaintiff  for  the  sum  of  fll2.97  and  costs, 


but  without' Interest,  Inasmndli  as  It  la  ad- 
mitted that  the  defmdant  tendered  the  above 
amount  to  the  plaintiff  upon  the  death  of 
William  Bothmann,  which  tender  had  the 
effect  of  preventing  the  running  of  interest. 
Section  llUtt  B.  S.  1918; 

PER  CURIAM.  The  foregoing  opinion  of 
BIGGS,  C,  Is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  ot  the  circuit  court  Is  ac- 
cordingly reversed, -and  the  cause  remanded^ 
with  directions  as  recommended  by  the  Com- 
missioner. 

AliLEN,  P.  X,  and  BECKBR,  J.,  concur. 
DAUES,  J.,  not  sitting. 


JOHNSTON   V.   BROWN   BROS.  IRON 
METAL  CO.    (No.  14069.) 


(Kansas  (3tar  -Court  of  Appeals. 

June  IS,  1821.]  . 


MissoorL 


1.  Rsf  tevis  «=370— Bardea  oa  plaJatHT  te  show- 
lie  was  eatltled  t»  po^assloa. 

The  burden  la  on  plaintiff  in  a  replerin 
action  to  show  that  at  the  time  the  action 
was  instituted  ha  was  entitled  to  poaseasion. 
of  the  property,  the  burden  not  being  on  de- 
fendant to  show  title,  as  plaintiff  must  recover- 
on  the  strength  of  hii  own  title. 

2.  Ckattel  nortgagea  ^»I52— Paitohaser  er 
autonoblle  from  eao  without  title  oould  not 
assert  Invalidity  of  nertBasa. 

A  purchaser  of  an  automobile  from  a  third 
party  who  bad  no  title  to  convey  acquired  no 
interest  onder  wlticb  it  could  assert  the  in- 
validity of  a  chattel  mortgage  thereon  merely 
because  audi  mortgage  was  unrecorded. 

3.  Property  «»S— Potsssaion  of  iwfwaalty 
pHnM  fade  proof  of  owaerablp. 

Possession  of  personal  property  is  prima- 
facie  proof  of  ownership  and  presumptive  evi- 
dence that  the  possession  is  rightfuL 

Appeal  from  Circuit  Court,  Ja(±8on  Coun- 
ty ;  Allen  B.  Southern,  Judga 

Action  by  Joseidi  N.  Johnston  against  the- 
Brown  Bros.  Inn  &  Metal  GtHupany,  a  corpo- 
ration. From  Judgment  for  plaintiff,  defend-^ 
ant  appeals.  Affirmed. 

Achtenberg  &  Bosenberg,  of  Kansas  City, 
for  appellant. 

T.  A.  Witten,  of  Kansas  City,  for  respond- 
ent 

TRIMBLE,  P.  J.  This  was  an  actl<Mi,  orig- 
inating in  the  Justice  court,  to  replevin  an 
automobile.  Upon  a  Judgment  being  ren- 
dered for  plaintiff  assessing  the  value  of  the 
automobile  at  ¥300,  the  defendant  appealed  to- 
the  drcnlt  court,  where  a  Jury  was  i^aived. 


Per  other 
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■nd  tbn  case  was  tried  by  the  court  Jndff- 
ment  was  rendered  for  plalndff  that  be  was 
enUtled  to  tlie  possession  of  the  automobile, 
assessing  the  value  thereof  at  92S0,  and  that 
defoidant  return  the  automobile  to  plaintiff 
or  pay  falm  the  assessed  value  thereof,  at  the 
tatter's  ,  election.  No  declarattoos  of  law  or 
findings  of  fact  were  asked  or  glvni. 

It  ai^ars  that  plaintiff  sold  the  automo- 
bile to  one  Leslie  B.  Walters  on  tbe  22d  day 
of  May,  1919,  and  he  gave  a  chattel  mortgage 
thereon  to  ]>lalntiff  for  Che  pnrdiase  price. 
The  defendant  Is  a  dealer  In  Jnnk,  and  on 
May  26, 1919,  four  days  after  plolntlfTa  chat- 
tel mortgage  was  given,  def«idant  got  pos- 
session (tf  tbe  car.  The  evidence  la  not  as 
full  and  clear  as  It  might  be  as  to  the  clr> 
cumatances  under  which  defendant  got  It. 
All  that  it  shows  Is  that  the  car  was  "out  on 
the  Paseo,"  but  "not  In  a  ruanlng  condition; 
it  had  to  be  towed  in"  to  defendant's  yard  or 
place  of  business;  and  that  late  in  the  after- 
noon of  May  26,  1919,  one  Roy  Walters,  in 
the  office  of  defendant,  made,  a  bill  of  sale 
for  tbe  car  to  defendant,  and  received  a 
check  for  $42.50. 

Tbe  next  morning  plaintiff,  having  heard 
of  the  transaction,  went  to  defendant's  of- 
fice, notified  them  that  he  held  a  chattel 
mortgage  on  the  car,  and  demanded  It,  hut 
was  refused  possession.  Defendant  bought 
the  car  for  Jupk,  which  means  that  they 
would  wreck  It  or  take  It  apart  and  sell  the 
material  for  Junk.  Defendant's  evidence  was 
not  very  definite  as  to  tbe  condition  the  car 
was  in,  save  that  it  was  not  in  a  running 
condition,  that  for  junk  purposes  it  was 
worth  around  $50,  and  that  after  wrecking 
It  and  converting  it  into  Junk  It  would  be 
worth  around  $70.  PlaintlfTs  evidence  is 
that  when  It  was  seized  under  the  replevin 
writ  the  car  looked  all  right  and  would  run 
well,  except  that  the  pin  In  the  cranking 
shaft  where  the  crank  would  be  put  on  would 
slip  out,  and  then  the  motor  could  not  be 
made  to  turn  over;  that  as  an  automobile  It 
was  worth  In  the  neighborhood  of  fSOO  and 
at  least  S2S0. 

Immediately  upon  bdng  notified  by  plain- 
tiff of  bis  chattel  mortgage,  defendant  noti- 
fied the  bank  to  stop  payment  on  the  check 
and  when  It  readied  the  baiik  in  regular 
course  of  bualnras,  ttie  bank  reused  pay- 
ment, writing  across  the  face  of  the  check 
"payment  refused."  Defendant  also  endeav- 
ored to  find  the  man,  Itoy  Walters,  to  whom 
they  had  givm  the  check,  but  was  unable  to 
find  him  as  he  had  left  town.  Defendant  did 
not  know  htm,  had  never  seen  him  before, 
and  made  no  investigation  as  to  his  title  to 
tbe  car  when  they  took  the  bill  of  sale  and 
gave  him  tbe  check,  though  they  said  their 
custom  was  to  do  so  where  the  car  was  in 
too  good  a  condition  to  be  Junked. 

On  May  20,  1919,  plaintiff  brought  this  re- 
plevin action  and  seized  the  car,  but  defoid- 


Ut  gan  a  redellTerjr  bond  and  kqit  tt.  After 
die  serrlee  of  Ow  writ  upon  defendant,  it 
notified  the  bank  that  it  could  pay  tbe  cbed^, 
the  d^endant'a  reason  for  doing  so  being 
that  tbe  correspondent  bank  to  whom  Boy 
Walters  had  inresented  the  dieck  had  paid  tbe 
cash  on  it  at  ttw  time  or  b^bre  the  drawee 
bank  was  notifled. 

Tbe  plaintiff  had  not  yet  recorded  bis  cSut- 
tel  mortgage  when  the  defendant  obtained 
possession  of  the  automobile.  And  d^ead- 
ant's  contention  ia  that,  under  sectbn  2286^ 
B.  S.  1910,  which  provides  tbat  an  unrecord- 
ed chattel  mortgage  shall  net  "be  valid 
against  any  other  person  than  Uie  parties 
thereto"  unless  possession  be  delivered  to 
mortgagee,  the  plaintiff  has  no  Interest  in  or 
title  to  the  property  sufficient  to  give  him  a 
right  to  possession.  The  trouble  with  this 
contention  is  that,  under  the  record  in  this 
case,  and  the  inferences  to  be  drawn  from 
the  evidence,  the  defendant  did  not  purdiase 
tbe  car  from  any  one  having  any  Interest  In 
or  tide  to  tbe  car.  As  said  In  Elliott  v. 
Washington,  137  Ma  App.  026,  821^  119  S. 
W.  42,  43: 

"The  statute,  thoogli  broad  In  ita  language, 
does  not  deprive  a  mortgagee  of  personal 
property  who  has  faUed  to  record  his  mort- 
gage or  take  poaseBBion  of  the  property  of 
every  right  under  his  instrument,  no  matter 
what  the  circujnBtanceB  are  or  who  Is  assert- 
ing a  hostile  dalm.  This  defendant  bonght 
from  Mrs.  I>elBney,  who  had  no  title  of  her 
own  to  sell,  and  no  power  to  sdl  her  husband'a. 
Defendant  as  tbe  pnrehsser  of  such  a  title, 
or  rather  of  no  title,  is  in  no  better  position 
to  attack  tbe  mortgage  because  it  was  not 
recorded,  or  possession  of  the  property  given 
to  the  mortgagee,  than  Delaney  himself  would 
he  in.- 

In  Landls  v.  McDonald,  88  Ma  App^  835, 
339,  it  Is  said: 

"Broad  aa  this  statutory  phrase,  'any  other 
person,'  is,  it  does  not  apply  to  strangera; 
and  one  daiming  the  mortgage  to  be  void  must 
have  some  right  to,  or  claim  upon,  the  mort- 
gaged property." 

[1,1]  It  is  true,  in  a  replevin  action,  tbe 
burdra  la  on  plaintiff  to  show  that  at  the  time 
the  action  was  instltated  be  was  entitled  to 
the  possession  of  the  property,  and  tbe  bur^ 
den  la  not  on  the  d^endant  to  ahow  tltla 
Plaintiff  must  recover  on  the  strraigth  of  hia 
own  title.  Leeto  v.  State  Bank  of  St  Lonl^ 
141  Mo.  S84,  42  S.  W.  927.  But  in  this  eaae^ 
unless  tbe  mortgage  was  Invalid  as  to  d» 
fendant  because  unrecorded,  irialntlff  bad  a 
right  to  tbe  possession  of  the  automobile  to 
prevent  the  destruction  of  hia  security  which 
would  bave  been  accomplished  by  Its  being 
Junked.  Defendant  obtained  no  right  or  In- 
terest In  the  car,  yet  It  asserted  an  ownership 
over  It,  refused  to  deliver  possession  thereof, 
and  was  on  the  point  of  junking  It,  and  was 
ther^y  guilty  of  a  conversion.  11  0.  J. 
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G?he  evldenoe  In  tli«  com  la  sufficient  to  sap- 
X>ort  ttw  nuonablfi  Inference  tbat  Boy  Wal' 
tere  bad  no  title  to  convey  to  defendant,  and, 
SkS  the  latter  acquired  no  interest  therein,  it 
was  not  In  a  position  to  assert  tbe  invalidity 
of  tbe  chattel  mortgage  merely  because  It 
-was  not  recorded. 

[31  It  la  also  trae  that  tbe  possession  of 
personal  prc^rty  is  prima  fade  proof  of 
ownership  and  presumptive  evidence  that 
I>os8eB8ion  Is  rightfol,  but  there  Is  no  evidence 
'that  Roy  Walters  ev»  had  possession  of 
said  car;  and,  as  heretofore  stated,  the  in- 
ferences arising  from  the  evidence  disclosed 
in  the  rec-ord  support  the  conclusion,  evident- 
ly reached  by  the  trial  court,  that,  if  he 
ever  had  possession  of  the  car,  It  was  wrong- 
ful and  without  basis  of  ownership  or  title, 
and  that  defendant  had  nothing  but  the  bare 
poRsessIoD  of  a  car  which  was  worth  from 
3:250  to  9300,  for  which  tbey  gave  a  total 
stranger  $42.60  to  give  a  bill  of  sale. 

The  Judgment  la  affirmed. 

All  concur. 


SPENCER  V.   BUSH.     (No.  I40I2.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
May  28,  Beheariag  Denied 

June  13,  1921.) 


I.  Contracts  «=>322 (3)— Evidence  held  snffl- 
eiettt  to  show  contraot  complied  with. 

In  an  action  for  breach  of  a  contract  to 
accept  and  pay  for  quarry  waste,  evidence  held  13,  1916,  notl^  plalnUff  to  that  effect. 


BufiScient  to  show  tbat  the  plaintiff  did  "make 
every  effort  to  deliver  material  containing  as 
laive  a  percentage  of  stone  as  nay  be  pos- 
sible,'* as  provided  by  the  contract. 

2.  Damages  4s3l24(i}— Damafles  for  failure 
to  accept  delivary  of  balasoe  of  materials 
contractsd  for  stated. 

Whqre  a  railroad  company.  In  violation  of 
a  contract  for  the  delivery  to  it  on  ita  cars  at 
plaintiffi*8  quarry  of  a  quanti^  of  quarry 
waste,  after  receiving  and  paying  for  a  part, 
refused  to  accept  tbe  rest,  and  the  evidence 
showed  tbat  plaintiff's  expense  In  attempting 
to  carry  out  his  part  of  tbe  contract  was  as 
great  as  if  defendant  bad  f uroiabed  -  the  cars 
on  wbich  to  load  tbe  undelivered  materials 
within  tbe  time  sped&ed,  he  could  recover  the 
contract  price  of  the  amount  undelivered  with 
interest. 

Aivcal  tnnn  Orcnlt  Oourt,  Jacksom  Coun- 
ty; B.  F.  Deatherape,  Special  Judge. 
"Not  to  be  officially  pubUshed." 

Action  by  W.  M.  Spencer  against  B.  F. 
Bush,  receiver  of  the  Miasoori  Pacific  Rail- 
way Company.  Judgment  tor  plaintiff,  and 
defendant  appeals.  Affirmed. 

Bdw,  J.  White,  of  St  Louis,  and  Thoa. 
Hackney  and  h.  A.  Weldi,  both  of  Kansas 
City,  for  ai^llant 


Oleacy  A  Bantett,  <tf  Kanns  (Star,  for  n- 

BLAND,  J.  This  is  an  action  for  damages 
for  breach  of  contract  Plaintiff  recovered  a 
verdict  and  Judgment  in  tbe  mim  of  f600.80^ 
and  dofendant  has  appealed. 

The  facta  show  that  between  NoTember  20 
and  Decaaber  4, 1916,  plaintiff  and  defendant 
entered  Into  a  contract  wherein  plaintiff  was 
to  furnish  defendant  6,000  cuMc  yards  of 
Quarry  waste,  conslatlng  of  waste  spalls  and 
day,  at  20  oents  per  cubic  yard,  f.  o.  b.  de- 
tiindauf  a  cars  at  plaintiffs  quarry  near  Inde- 
pendence, Mo.  Plaintiff  was  to  "make  ev^ 
effort  to  deliver  to  us  (defendant)  material 
containing  as  large  a  percentage  of  stone  as 
may  be  possible."  Plaintiff  was  to  deliver 
between  600  and  800  cid>Ic  yards  of  material 
l)er  day.  Defendant  was  securing  the  mate- 
rial to  make  a  levee  on  the  Kaw  river  at  the 
James  Street  Bridge  In  Kansas  Oity,  Kan. 
Thirty-two  cars  of  varying  sizes  were  loaded 
at  plamtiff's  quarry  on  December  9.  11,  13, 
and  16,  1916.  These  cars  contained  1,266 
cubic  yards  of  mat^-lal,  for  which  defendant 
paid  plaintiff,  at  the  cwtract  price.  $253.20. 
Defendant  contended  that  the  material  wbich 
plaintiff  was  shipping  was  not  of  tbe  quali- 
ty to  be  furnished  under  the  contract,  claim- 
ing that  It  was  mostly  clay  and  that  It  con- 
tained practically  no  stone,  and  that  It  was 
therefore  not  suitable  for  defendant's  needs. 
Defnidaat  refused  to  take  any  more  of  the 
material  and  had  his  «iglneer  on  December 

How- 


ever, 5  cars  were  sent  on  December  16th  by 
the  defendant  for  loading.  These  cars  are 
Included  in  the  32  cars  above  mentioned.  Re- 
covery was  had  at  tbe  contract  price  for  the 
difference  between  the  material  takKi  and 
that  agreed  to  be  taken. 

[1]  Defendant's  first  point  is  that  its  de- 
murrer to  the  evidence  should  have  been  sus- 
tained for  the  reason  that  tbe  evidence  shows 
that  plaintiff  did  not  "make  every  effort 
to  deliver  •  •  *  material  containing  as 
large  a  percentage  of  stone  as  may  be  possi- 
ble," as  provided  by  the  s^reement;  that 
plaintiff  admitted  that  the  ccmtract  was  vio- 
lated in  that  respect.  On  cross-examination 
of  plaintiff  the  following  question  was  asked 
and  answer  given: 

"Q.  It  would  have  bean  possible  for  you  to 
put  in  those  piles  down  there,  wouldn't  it, 
with  a  higber  per  cent,  of  apalls  than  what 
you  did  put  in?  A.  If  I  bad  spent  enough  mon- 
ey to  put  a  track  in  there,  which  would  have 
amounted  to  twice  the  amount  of  the  contract, 
I  could  have  done  It." 

Defoidant'B  engineer,  who  viewed  plain- 
tiff's rock  quarry  before  the  ccmtract  was  en- 
tered Into,  stated  that  it  was  understood  that 
the  material  wag  to  be  funUshed  fran  piles 
of  waste  at  the  east  end  of  tbe  Quarry,  which 


>rer  oUmt  eum  see  sams  ttvfai  and  fEJEY-NUUBBR  In  all  K«r-Nnmbered  Dlssitf  and  Ind^M 
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wna  1,200  or  1,300  feet  In  length.  Plaintiff's 
evldenCB  cuttradlcts  tUa  and  toids  to  iliow 
ttiat  It  was  understood  that  It  was  to  be  for^ 
xdslied  from  the  face  of  the  quarry  about  the 
center  part  fhwectf.  He  tesdfled,  as  did  bla 
manager,  Oarter,  that  It  was  not  possible  to 
deliver  to  defendant  oat  of  the  waste  material 
of  the  quarry  material  of  a  greater  percmtage 
of  rock  or  spalls  than  the  material  actually 
delivered. 

nalnUff  insists  that  bis  teBtimooy  quoted 
supra  does  not  omtradlct  his  testimony  and 
that  of  Carter  Just  Tnenttoned,  for  the' reason 
that  the  quesUoD  quoted  supra  is  doabl»4>ar- 
reled;  tbe  first  part  of  the  questitm  bting 
whether  It  was  possible  for  plaintiff  to  have 
turoished  the  material  from  the  piles  of 
waste  at  the  md  of  the  quarry,  and  the  sec- 
ond pert,  whether  such  piles  omslsted.of  a 
his^er  per  cent,  of  spalls  tluin  Uie  material 
furnished.  PlalntUt  ctmtaids  that  his  an- 
swer related  to  the  first  part  of  the  question 
as  to  his  abiUty  to  have  famished  the  mate- 
rial from  the  ^les.  However,  it  Is  not  neces- 
sary fiw  us  to  decide  whether  thla  part  of 
plaintiff's  testimony  was  or  was  d<A  as  de- 
fendant contends,  for  the  reascm  that  there 
was  ample  testimony  that  the  material  fur- 
nished contained  as  large  a  percentage  of 
st<me  as  was  possible  to  bave  been  furnished 
from  plaintiff's  quarry,  which  under  his  con- 
tract he  was  required  to  fumisli,  and  If  there 
was  any  conflict  in  the  testimony,  it  was  for 
the  jury  to  eay  whidi  of  plalntUTs  two  state- 
ments they  were  to  believe.  Bond  v.  Rd.,  110 
Mo.  App.  131,  84  S.  W.  124;  Bobbltt  v.  Rd., 
169  Mo.  App.  424,  153  S.  W.  70. 

[2]  It  is  next  Insisted  that  the  court  erred 
In  refusing  to  give  defendant's  Instruction 
limiting  plaintiff's  recovery  to  nominal  dam- 
ages and  in  giving  plaintiff's  Instruction  Na 
2,  which  reads  as  follows: 

**Yoa  are  instructed  tbat,  if  year  verdict  be 
in  favor  of  the  plaintiff  and  asainst  tbe  de- 
fendant, and  if  from  the  evidence  in  this  case 
you  further  believe  that  the  plaintiff  had  ex- 
pended for  the  purpose  of  performing  aaid  con- 
tract all  sums  necessary  to  deliver  in  ordinary 
coarse  S,000  cubic  yards  of  aald  material,  then 
you  may  fix  tbe  amount  of  plaintifTa  recovery 
at  such  figare  as  from  the  evidence  in  the  caae 
you  believe  to  have  been  the  amount  of  6,000 
cubic  yards  remaining  undelivered  on  said 
contract  at  the  rate  of  20  cents  per  cubic  yard, 
not  to  exceed  in  all,  however,  the  aum  of  |740. 
And  on  such  sum  as  you  so  find,  if  any,  you 
may  add  interest  at  tbe  rate  of  8  per  cent,  per 
annnm  from  the  date  of  filing  this  suit,  April 
17,  1917." 

In  this  connection  it  Is  contended  plaintltTs 
measure  of  damages  was  the  difference  be- 
tween the  c<H)tract  price  and  what  It  would 
cost  plaint**  to  load  tbe  remaining  cars  of 


waste,  the  undelivered  waste  being  of  no  val- 
ue; that  plaintiff's  testimony  fidled  to  diow 
what  it  would  cost  to  load  the  remaining 
cars;  and  that,  omsequent^,  recoveiT  shonld 
have  been  limited  to  nmnlnal  damages  only. 

The  OTldenoe  shorn  that  plaintiff's  primary 
business  was  that  of  operating  a  rock  cmsber 
In  cfmneetttm  wlQi  his  quarry.  In  ord^  to 
fulfill  his  contract  with  defendant  In  regnrd 
to  tbe  waste,  It  was  necessary  tor  him  to  use 
the  machinery  tbat  was  In  use  in  operating 
the  ro^  crusher.  It  also  became  necessary 
for  plaintiff  to  construct  a  special  chute  toe 
dumping  tbe  material  Into  defendant's  cata. 
Thla  diute  had  been  entirely  cwistmcted  and 
was  torn  out  after  the  work  was  done.  An- 
other matter  of  erpense  in  fulfilling  the  con- 
tract was  the  coal  required  hi  keying  pla^ 
tiff's  dragline  engine,  whldi  operated  the 
dragline  or  steam  shov^  that  lifted  the  mate- 
rial from  the  face  of  the  quarry,  and  two  din- 
key engines,  which  hauled  the  dump  cars 
used  In  the  quarry,  steamed  -up^  The  evi- 
dence shows  that  these  engines  were  kept 
steamed  up  until  the  16th  at  December  or  for 
a  suffid^t  period  of  time  to  deliver  the  5.000 
cubic  yards  of  material  at  the  rate  of  800  cu- 
bic yards  per  day.  The  other  Item  of  expense 
was  the  labor  required  for  the  doing  of  the 
work.  The  evldoiee  shows  that  all  the  labor 
necessary  for  this  purpose  was  Isept  on  hand 
In  readiness  to  do  the  work  at  plaintiff's  ex- 
pense, and  that  the  other  quarry  operatiims 
wer«  held  up  for  the  entire  period  that  the 
work  was  being  done.  The  entire  orpaniza- 
tton  was  held  in  readiness  exclusively  to 
serve  tbe  purposes  of  the  ccmtract.  Plaintiff 
was  not  able  to  make  use  of  these  agencies 
with  effectiveness  on  account  of  defendant's 
not  supplying  tbe  cars  at  the  rate  spedfled  in 
the  agreement 

Had  the  defendant  fully  and  finally  termi- 
nated the  amtraet  on  December  13th,  there 
might  arise  a  question  as  to  whether  plain- 
tiff had  a  right  to  keep  his  organlzatlcm  In 
readiness  and  his  men  on  hand,  paying  them 
for  additional  time;  for,  under  such  circum- 
stances, it  would  have  been  necessary  for 
plaintiff  to  have  minimized  bis  loss  and  to 
have  used  his  organization  for  some  other 
purpose  If  possible.  However,  the  evidence 
shows  that  defendant  did  not  terminate  the 
contract  on  December  13,  for  the  reason  that 
It  furnished  cars  to  be  loaded  on  the  16th. 

From  what  we  have  said  plaintiff's  expense 
In  attempting  to  carry  out  his  part  of  the  con- 
tract was  as  great  as  if  defendant  had  fur- 
nished the  cars  and  performed  the  contract 
on  his  part,  and  there  was  no  error  in  the  re- 
fusal of  defaidant's  Instruction  and  the  giv- 
ing of  plaintifTs  Instruction  No.  2. 

The  judgment  Is  affirmed. 

AU  concur. 
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0UE88  0t  al.  V.  RUSSELL  BROS.  CLOTH- 
INQ  CO.   (No.  13575.) 

(Kassu  K^ty  Conrt  of  Appeali.  lOsBonrL 
Jane  13,  1921.) 

1.  Evidence  ^442(6)— Sales  «s>8l  (3)— Pu-ol 
evidence  to  vary  oentraot  provision  for  ship- 
■ent  "as  soon  as  possible"  Is  Inadnlsslblo. 

Where  a  written  contract  of  eaJe,  which 
was  complete  and  not  obscure,  provided  for 
shlpmenC  "aa  soon  as  possible  "  the  determina- 
tion of  the  meaning  of  the  phrase  "as  soon  as 

possible"  was  for  the  court,  and  it  required  the 
shipment  to  be  made  within  a  reasonable  time 
under  the  drcnmstances,  bo  that  parol  evi- 
dence tending  to  show  an  agreement  for  sbip- 
ment  in  Aoy  other  than  a  reasonable  time 
under  the  circomatances  was  incompetent,  as 
tending  to  vary  the  terms  of  the  writing. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As  Soon 
as  PoHsible,] 

2.  Corporations  «=»46— Varlasoe  In  eorporats 
buyor's  nana  algand  to  onntnut  doan  not 
lavalldato. 

The  fact  that  the  corporation  buyer's  name, 
as  signed  to  the  contract  by  its  secretary, 
for  tbe  purpose  of  binding  the  buyer  to  the 
contract,  differed  from  its  true  name,  does 
not  relieve  it  of  obligation  on  the  contract, 
since  a  party  may  bind  himself  In  contract  by 
ft  name  other  than  hie  correct  name. 

3.  Evidence  ^»44I  (9)— Written  oontraet  hold 
not  entered  Into  In  performance  of  oral 
agreemest,  so  as  to  make  admissible  evi- 
dence of  oral  aoreement. 

Where  a  merchant  and  salesman  entered 
into  an  agreement  for  the  purchase  by  the  mer- 
chant of  a  talking  machine  on  certain  terms, 
and  thereafter  the  salesman  filled  out  an  order 
blank  which  was  signed  by  the  merchant,  the 
written  contract  was  not  One  entered  into  in 
performance  of  the  previous  oral  agreement, 
within  the  rule  permitting  parol  evidence  of  a 
previous  agreement  performed  by  a,  written 
contract. 

4w  Evidanco  «s»400(3)— In  akaenoa  of  frand, 
rapratentatlona  indnoing  writtea  ooatraot  an 
Inadmisslbla. 

In  tbe  absence  of  fraod  or  mistake,  parol 
evidence  of  representations  made  by  aa  agent 
to  a  buyer  to  induce  the  buyer  to  purchase 
the  goods,  on  which  representations  the  buyer 
reUed  in  signing  the  written  contract^  are  not 
admlsalble  to  vaiy  the  terms  of  tha  contract. 

6.  Evldaiu*  »nm(l|)— Facta  held  not  to 
alMw  oontraet  waa  proenred  by  "fraud,"  Jus- 
tlfirtng  adnlssloi  of  parol  nvldoneo. 

Where  there  was  no  evldenee  that  the 
sellet's  agent  knew  the  representation  which 
he  made  that  the  machine  sold  waa  on  tbe 
floor  of  the  seller's  bouse  was  false,  there  is 
no  showing  of  fraud  in  the  procurement  of 
the  contract,  justifying  sdmission  of  parol  evi- 
dence, since  "frand"  means  omissions  or  con- 
cealments which  involve  a  breach  of  legal  or 
equitable  daty,  troat,  or  confidence,  JusUy  re- 
posed, taiA  wUdi  are  Injnriona  to  another,  by 


whldi  an  imdna  advantai*  is  takan  ot  tiia 

other. 

[Ed.  Note.— For  other  definltiona,  oee  Words 
and  Phnses,  First  and  Second  Series,  Fraud.] 

Appeal  from  Circuit  Court,  Jotmsos  Coun- 
ty; Ewing  Cockrell,  Judge. 
"Not  to  ba  officially  puUlabed."  ' 

Action  by  Boford  H.  Gneas  and  othera 
against  tbe  Boasdl  Bros.  Olothlnff  Oompany. 
Judgment  for  defendant  In  thd  dnnilt  eouzt 
on  appeal  trom  a  justice  of  the  peace,  and  tlie 
plaintiffs  a];^)eaL  Beversed  and  remanded 
for  new  trial. 

B.  0.  Uttlefleld,  of  Knobnoeter,  and  Nick 
M.  Bradley,  of  Warrensborg.  for  aro^lanta. 

James  A.  Kemper,  oi  ladepradoiceb  for  re. 
apondent. 

ARNOLD,  J.  This  Is  a  suit  for  the  re- 
covery of  the  pnrcliase  price  of  a  talking  ma- 
ciilue  sold  defendant  by  plaintiffs.  Tbe  cause 
originally  was  tried  without  ctmteat  In  a  Jus- 
tice court,  the  Judgment  being  for  plaintiffs 
in  the  stmi  of  $117.90,  and.  defendant  ap- 
pealed to  the  circuit  court  There  the  case 
was  tried  to  a  Jury  and  resulted  in  a  verdict 
for  defendants.   Plalntlfls  appeal. 

Tbe  testimony  abows  that  on  September 
29,  1917,  one  T.  H.  Campbell,  a  sales  agent 
of  plaintiffs,  entered  the  store  of  defendant, 
at  Warrensburg,  Mo.,  and  sou^t  to  sell  to 
defendant  a  certain  Universal  talking  ma- 
chine, 5,000  keys,  3,00p  envelopes,  1,000  cir- 
culars, 6  records,  and  1  movie  slide,  with  ex.- 
clnslTe  rights  In  Warr«isburg ;  the  whole  be- 
ing a  scheme  to  Induce  people  to  trade  with 
defendant  company,  and  embraced  the  plan 
of  giving  to  each  purchaser  at  the  store  of  de- 
fendant one  key  for  each  $1  worth  of  mer- 
chandise purchBsed.  One  only  of  the  S,000 
keys  would  open  the  lock  of  the  talking  ma- 
chine. After  explanation  -of  the  plan,  an 
agreement  to  purchase  was  entered  into  be- 
tween plaintiffs  and  the  defendant  concern. 
Defendant's  object  In  making  the  purchase 
lay  In  Its  desire  to  stimulate  the  holiday 
trade  and  to  award  the  talking  machine  to 
the  party  holding  the  proper  key  at  Christ- 
mas. It  was  shown  that,  as  a  part  of  said 
agreement  to  purchase  plaintiffs,  through 
their  agent,  represented  that  the  machine 
was  "on  the  floor"  In  plaintiffs'  place  of  busi- 
ness In  Cedar  Rapids,  Iowa,  and  would  be 
shipped  "at  once,  or  as  soon  as  possible." 

The  testimony  further  abows  that  plau- 
tiffs*  agent  was  desdrous  of^  catching  a  train 
due  in  five  minutes,  that  be  filled  out  an 
order  blank  Inserting  therein  the  articles 
above  enumerated,  and  that  he  stated  to  Mr. 
Buss^  that  he  bad  included  In  tbe  order 
tbe  facts  upcm  wblcb  an  agreement  bad  been 
reached,  and  he  asked  defendant's  r^resen- 
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tattre  to  sign  at  once,  so  be  conM  catch  lila 
train,  and  thts  was  done. 
The  order  tbus  signed  la  aa  foUowa: 

"New  EDgland  Factories  Company,  Repre- 
sentatives of  New  England  Factories,  Cedar 
Rapids,  Iowa,  9—27—1917.  Please  ship  as 
soon  as  possible  to  Bassell  Bros.  Town,  War- 
rensbarg.  State,  Mo.  Ship  via  M.  P.  Terms 
—2  per  eeati,  1O-8&-60— 80.  Affreement: 
We  make  no  eba^  for  advertisbic  matter  or 
display  racks.  No  verbal  agreements  recog- 
nised. [Here  followa  list  of  articles  as  above 
enumerated.]  Ezdnsive  rights  in  Warrens- 
burg.  Machines  guaranteed  one  year.  Machine 
50"  high  1117.60.  RusseU  Bros.  QnaUt? 
Clothes  Shop,  Warrensbnrg,  Mo.  $1,00  plan 
not  on  Bccoants." 

"Besponsibillty  of  shipper  ceases  when  goods 
are  delivered  to  transportation  company  in  good 
condition  at  point  of  abipment.  This  order 
is  not  subject  to  countermand.  AH  bills  pay- 
able at  Cedar  Bapfds,  Iowa.  This  Universal 
talking  machine  is  sold  with  the  understanding 
that  it  is  to  be  mn  on  the  key  contest  plan, 
and  the  executive  committee  is  to  award  the 
machine.  Salesman,  T.  H.  CampbeU.  Pur- 
chaser. Bnsaen  Broa.   Sept  29^  1917." 

The  testimony  tatOm  showa  that  said  ma- 
chine was  not  at  Cedar  Bai^da,  Iowa,  but 
was  shipped  from  Boc&ford,  IlL,  on  October 
29, 1917.  and  not  received  by  d^endant  until 
about  Thanksgiving  Day,  1917,  too  late  for 
the  purpose  desired;  that  tiie  other  articles 
named  In  the  order  ma«  shli^ied  from  Oedar 
Rapids  and  received  In  due  season,  but  were 
held  unopened  awalUng  the  arrival  of  the  ma- 
chine. On  arrival  of  the  macUne  the  whole 
was  shipped  back  to  plaintiff  at  Cedar  Rapids, 
freight  prepaid.  Defendant  refused  to  re- 
ceive the  articles  because  of  allied  covenant 
brokoi  by  plaintiffs  in  the  prompt  shipment 
of  the  ma<±ine. 

The  jury  was  instructed  that  If  they  found 
and  believe^  from  the  evidence  that  the  con- 
tract was  partly  written  and  partly  verbal, 
and  that  plaintiffs'  agent  represented  that 
the  machine  was  on  the  floor  of  the  factory 
at  Cedar  Rapids,  and  that  it  would  be  pip- 
ped Immediately,  or  as  soon  as  possible,  and 
that  the  contract  was  dependent  upon  this 
agreement,  and  that  It  was  not  shipped  im^ 
mediately,  or  as  soon  as  possible,  from  Cedar 
Rapids,  their  verdict  should  be  for  the  de> 
fendant 

[1]  The  written  agreement  was  complete 
and  not  obscure,  and  auy  verbal  evidence 
tmding  to  contradict  or  vary  Its  terms  was 
Inadmissible,  and  the  court's  instruction  was 
erroneous.  The  determination  of  the  mean- 
ing of  the  words  "as  soon  as  possible"  was  for 
the  court.  The  weight  of  authority  on  this 
point  is  to  the  effect  that  the  meaning  of  such 
words,  when  used  in  a  contract  for  the  ship- 
ment of  goods,  requires  that  the  shipment  be 
made  within  a  reasonable  time  under  the  cir- 
cumstances. Rhodes  T.  Cleveland  Rolling- 
Mill  Co.  (C.  C.)  17  Fed.  426,  431;  Tufts  v, 
Morris,  87  Ma  App.  98.  Testimony  tending 


(tfo. 

to  show  that  the  goods  were  to  be  shipped  In 
any  other  than  a  reascmaUe  time  under  the 
drcumstancea  was  not  admissible  aa  tending 
to  vary  the  terms  of  the  writing.  James  T. 
Hair  Co.  v.  Wahnsley,  32  Mo.  App.  115 ;  Pear- 
sou  T.  Carson,  60  Mo.  660;  Frlssell  r.  Mayer, 
13  Ma  App.  831.  It  1^  however,  competent 
to  show  whether  or  not  the  goods  were  actu- 
ally shipped  within  a  reasonable  time 

[2]  Defendant  Insists  that  because  the  con- 
tract was  signed  by  "RusseU  Bros.  Quality 
Clothing  Shop"  the  same  cannot  be  held  to 
be  a  contract  of  defendant  "Russell  Bros. 
Clothing  Company."  This  contention  is  un- 
tenable in  the  face  of  the  fact  that  defend- 
ant's secretary,  who  transacted  all  of  its 
business,  testifled  that  he  signed  the  contract 
for  defendant.  The  rule  ot  law  la  weil  set- 
tled that  a  party  may  bind  himself  in  eon- 
tract  by  another  than  his  true  and  correct 
name.  The  Intent  controls.  Sparks  v. 
Transfer  Co.,  104  Mo.  531.  648. 16  S.  W.  417, 
12  I..  R.  A.  714,  24  Am.  Bt  Rep.  851;  Bartlett 
T.  Tucker,  104  Masa.  336.  6  Am.  Rep.  240. 

[S]  The  facts  in  this  case  do  not  bring  it 
within  the  rule  as  ^undated  in  4  Page  on 
Contracts,  p.  3800,  to  the  effect  that,  if  a 
written  contract  is  entered  Into  as  the  per- 
formance of  an  oral  contract,  evidence  of  the 
existence  and  terms  of  such  oral  contract  ia 
admissible. 

[4]  Defendant  contends  that— 

"BepresentaUons  made  by  an  agent  to  a 

third  person  for  the.  purpose  of  inducing  the 
said  person  to  purchase  goods,  and  on  which 
the  third  party  relied  and  acted,  are  binding 
npon  tlie  principal,  and  such  representation  can 
be  shown  by  parol  for  the  purpose  of  avoiding 
the  contract  thereby  induced,  even  though  the 
said  contract  expressly  provides  that  no  aocb 
statements  diall  bind  the  prlndpal** 

—and  dtes  Wright  t.  McPlke^  70  Mb.  175: 
Cede  Bros.  t.  Wiedmalr,  10  Mo.  App^  7;  and 
Insurance  Oa  t.  Owens,  81  Mo.  App.  201. 

l%ls  statement  of  the  law  was  overruled  In 
Crim  v.  Crim,  lfl2  Mo.  644,  63  S.  W.  489.  54 
L.  B.  A.  602,  86  Am.  St  Bep^  521,  opinion  by 
Marshall,  J.: 

"But  it  Is  aa  Invariable  rale  of  law  that,  in 
the  absence  of  fraud  or  mistake,  parol  evidence 
is  not  admissible  to  contradict  or  vary  a  writ- 
ten contract.  The  written  contract  ia  con- 
clusively  presumed  to  merge  all  prior  negotia- 
tions and  to  express  the  flMl  agreement  of  the 
parties.  To  permit  a  party  when  sued  mi  a 
written  contract  to  admit  that  he  itfgned  H  bat 
to  deny  that  it  expresses  the  agreement  made, 
or  to  allow  him  to  admit  tlutt  he  signed  it  but 
did  not  read  it  or  know  its  s^ulations,  would 
abaolattly  destroy  the  valae  of  all  eimtracts 
ftnd  negotiable  instnuasBts.** 

This  opinion  has  become  the  settled  law  of 
the  state  on  this  point  Spelman  v.  Batlroad, 
187  Mo.  App.  125.  172  S.  W.  1163;  Calloway 
V.  McKnight,  180  Mo.  App.  623. 163  S.  W.  032. 

£1]  Defendant  urges  that  the  contract  was 
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procured  by  fraud  and  that  defendant  did 
Bot  understand  that  It  was  sleQlng  the  con- 
tract that  BCtually  was  signed. 

Trand  ai  a  generic  term,  espedally  afl  the 
word  is  used  in  courts  of  equity,  properly  in- 
cludes aU  acts,  omissions,  and  concealments 
■which  inTolve  a  breach  of  legal  or  equitable 
duty,  trust,  or  confidence,  justly  reposed,  and 
are  injorions  to  another,  by  which  an  undue 
and  Dnconseious  advantage  is  taken  of  anoth- 
er."   20  Cyc  8  B. 

This  suit  having  been  Instituted  before 
a  Justice  of  the  peace,  no  formal  pleadings 
were  required.  The  only  guiding  Informa- 
tion for  the  court  as  to  defendant's  position 
CfHislsted  In  the  statement  of  defendant's 
counsel  from  which  It  was  determinable  that 
it  based  its  defense,  at  least  In  part,  on  de- 
ceit. The  secretary  of  defendant  testified 
that  he  obligated  his  company  to  pay  for  the 
machine  as  per  the  terms  of  the  verbal  state- 
ments of  plalntlfTs'  agent.  In  the  statement 
of  defendant's  counsel  the  chief  complaint  Is 
that  the  machine  was  not  shipped  Immediate- 
ly, and  that  It  was  not  "on  the  floor  of  the 
bouse  at  Cedar  Rapids'*  at  the  time  the  order 
was  signed.  There  ia  no  charge  that  plain- 
tiffs' agent  knew  the  machine  was  not  at 
Cedar  Rapids  as  stated. 

A  careful  perusal  of  the  record  fails  to 
convince  us  that  there  was  fraud  In  the  pro- 
curement of  the  contract.  Defendant's  sec- 
retary, who  conducted  the  negotlatlms  on 
behalf  of  defendant,  was  a  man  of  affairs, 
presumably  capable  of  understanding  a  sim- 
ple ccmtract  such  as  the  <me  at  Issne^  and  If 
he  signed  the  same  without  reading  It  he  may 
not  now  be  allowed  to  complain. 

Tnder  the  law  as  above  enunciated  and  the 
facts  in  this  case,  the  admission  of  parol  evl- 
doice  tending  to  cmitradict,  add  to,  or  vary 
the  terms  of  the  written  contract  was  error. 

The  Judgment,  accordingly,  is  revised,  and 
the  cause  remanded  for  a  new  triaL 

All  concur. 


RAINEY  V.  REORGANIZED  CHURCH  OP 
JESUS  CHRIST  OF  THE  LATTER 
DAY  SAINTS.    (No.  16536.) 

<8t.  Lools  Oonrt  of  Appeals.   BfiBBoari.  Bfay 

8,  1821.) 

Jastlaas  of  tli«  p9am  «s»l60(8)— Nottoe  ef 
apmal  htld  MifleleNt. 

Under  Rev.  St.  1019,  |  2906,  not  requiring 
any  particular  form  of  notice  of  appeal  from  a 
justice  court.  In  suit  before  a  justice  of  the 
peace  originally  Instituted  nnder  the  style  of 
"Eugene  Rainey,  Plaintiff,  v.  Reorganised 
Church  of  Jesus  Christ  of  the  Latter  Day 
Saints,  a  Corporation,  and  Thomas  J.  Elliott, 
Defendants,"  wherein  the  Justice  found  in  fa- 
Tor  of  plaintiff  as  against  defendant  coipora- 
tion  and  dismissed  the  case  as  to  the  Individual 


defendant,  notice  vt  Mppeii  to  the  drcnit  court 
from  the  jndgment  rendered  by  the  justice  en- 
titling the  case  as,  "Eugene  Bainey,  Plaintiff, 
V.  Reorganized  Church  of  Jesus  Christ  of  the 
Latiter  Day  Saints,  Defendant,"  was  suffi- 
cient despite  Its  omission  to  name  the  individ- 
ual defendant  and  to  characterise  the  named 
defendant  as  a  corporation. 

Appeal  from  St.  Louis  Circidt  Oonrt;  Vital 

W.  Garesche,  Judge. 

Suit  by  Eugene  Rainey  against  the  Reor^ 
ganlzed  CbnnA  ci  Jesus  Christ  of  the  Latter 
Day  Saints,  a  corporation.  From  Judgment 
for  plaintiff,  defendant  appealSL  Reversed, 
and  cause  remanded. 

Walter  Didun,  of  St.  louis,  tor  anKllant 
3%komas  Lb  Anderacm,  of  St  Louia,  for  re- 
spondent. 

BECKETR,  J.  Plaintiff  below,  in  a  suit  on 
a  contract,  obtained  Judgment  on  March  1, 
1918,  for  $500  against  the  defendant  before 
a  Justice  of  the  peace.  An  appeal  was  taken 
to  the  circuit  court,  where  the  judgment  was 
affirmed  for  alleged  Insufficiency  of  notice  of 
appeal  Defendant  In  due  course  brings  this 
appeaL 

The  transcript  of  the  record  filed  by  the 
justice  of  the  peace  in  the  circuit  court  shows 
that  the  style  of  the  suit  as  originally  In- 
stituted before  the  Justice  was,  "Eugene 
Rainey,  Plaintiff,  v.  Reorganized  Church  of 
Jesus  Christ  of  the  Latter  Day  Saints,  a 
Corporation,  and  Thomas  J.  Elliott,  Defend- 
ants," and  that  the  justice,  after  bearing  the 
case,  found  in  favor  of  plaintiff  as  against 
the  defendant  corporation  (appellant  here)  In 
the  sum  of  i&OO  and  costs,  and  dismissed  the 
case  as  to  the  other  defendant,  Thomas  J. 
Elliott 

The  sole  question  for  our  determination  un- 
der this  record  Is  whether  a  sufficient  notice 
of  appeal  from  the  Judgment  rendered  by  the 
Justice  of  the  peace  was  served.  The  notice 
of  ajveal'tn  queatlmi  la  aa  tollowa: 

**Before  James  P.  Uiles,  Ssq.,  Justice  of  the 
Peace,  6th  District,  City  of  St  Louis,  Mo. 

"Eugene   Rainey,   Plaintiff,   t.  Reorganised 
Church  of  Jesus  Christ  of  the  Latter  Day 
Saints,  Defendant. 

**To  Eugene  Rainey  or  Thomas  L,  Anderson, 
His  Attorney: 
**Yoa  are  herein  notified  that  the  undersigned 
has  taken  aa  appeal  to  the  drcuit  court  of  the 
city  of  St  Louis,  Mo.,  from  the  merits  of  the 
judgment  of  the  Justice  rendered  in  tlie  above- 
entitled  canse. 
"Dated  March  7,  1M& 
^'[Signed]  Reorganised    Churdi    of  Jesna 
Christ  of  the  Latter  Day  Saints, 
*'By  Walter  Diehm,  Its  Attorney. 
"Received  a  copy  of  the  within  notice  this 
Uth  day  of  March,  1918. 

"[Signed]  Thos.  I*  Anderwui.'' 
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It  li  argued  that  ttie  style  of  tbe  ease  as 

set  np  In  the  notice  of  Rppeal  omits  Oie  name 
of  Thomas  J.  Elliott  aa  ooe  of  the  defend- 
ants, and  also  ranits  the  word  "corporation" 
after  the  other  defendant,  and  that,  since 
the  notice  falls  to  mention  the  amount  of  the 
Judgment  or  the  date  up<ni  which  it  was  ren- 
dered, the  notice  of  appeal  does  not  comply 
with  the  requirements  of  the  statnte. 

tJpon  the  authtnlty  of  the  recent  case  at 
Davmiport  Tinee^A  Pickling  Works  T.  Shel- 
ley, 280  Uo.  90»,  217  S.  W.  267,  we  must  rule 
this  cratentitni  of  learned  counsel  for  re- 
Vondeat  against  him. 

The  learned  trial  Judge,  In  pa^ng  upon 
plaintiff's  motion  to  affirm  tbe  judgment,  had 
before  him  and  followed  the  case  of  Daven- 
port Vinegar  &  Pickling  Works  t.  Snelley,  196 
8.  W.  1035.  an  opinion  by  this  court,  which 
case,  however,  was  certified  to  the  Supreme 
Court  as  being  in  conflict  with  oth^  decisions 
(Mt  this  court  and  of  the  Sprlogfi^d  Court  of 
Appeals.  In  the  majority  opinl<m  of  tills 
court  a  notice  of  appeal  frcan  a  Judgment 
renderei^  by  a  Justice  of  the  peace  was  held 
to  be  Insufficient,  but  our  Supreme  Court  in 
its  opinion  (280  Uo.  883.  217  S.  W.  267)  held 
contra.  This  latter  oplnitm  ot  the  Supreme 
Court  was  not  before  the  learned  trial  Judge 
at  the  time  this  motion  to  affirm  tbe  Judg- 
ment was  before  him. 

In  that  case  our  Supreme  Court  in  tbe 
course  of  its  opinion,  In  adverting  to  the 
theretofbre  strict  construction  of  the  statute 
providing  for  notice  of  appeal  from  Judg- 
ments rendered  before  a  Justice  of  the  peace, 
ruled  that — 

"The  declcdon  of  the  several  CoortB  of  Ap- 
peals so  atricUy  constniing  tbe  statate  ivpear 
to  daim  support  in  the  ancient  case  in  this 
court  of  Tiffin  v.  Millington.  3  Mo.  419. 
•  •  •  There  is  nothing  in  that  case  to  Jus- 
tify tbe  strict  requirements  which  have  appear- 
ed in  later  decisions." 

It  Is  to  be  noted  that  section  2905,  Bevised 
Statutes  of  Missouri  1919  (section  75SS.  Re- 
vised Statutes  of  Missouri  1909).  does  not 
require  any  particular  form  of  notice  of  ap- 
peal from  a  Justice  court,  and,  as  was  said 
in  Munroe  v.  Herrlngton,  99  Mo.  App.  loc.  dt 
293,  73  S.  W.  222: 

"The  purpose  of  the  statute  •  •  •  is  to 
apprise  the  succesBful  party  of  the  fact  that 
an  appeal  has  been  taken.  Tbe  statute  pre- 
scribes no  spedfic  form  of  notice  and  we  think 
that  a  notice  is  rood  If  It  sufficiently  describes 
the  judgment  appealed  from  to  reaaonably 
identify  it,  and  informs  the  auccessful  party 
that  his  adversary  has  appealed.  Such  a  no- 
tice would  be  a  substantial  compliance  with 
the  statute  and  would  meet  the  demands  of 
Jostlce;  the  law  reguires  noUiing  more." 


After  an  examination  of  the  notice  nndt^ 
discussion  we  are  satisfied.  In  light  of  all  the 
circumstances  In  tbe  case,  that  despite  the 
errors  complained  of,  It  sufficiently  notified 
the  plaintur  below  that  the  defendant  had 
taken  an  appeal  therein  to  the  drcult  court 
in  tbe  case  In  whlcAi  Judgment  bad  beai  rai- 
dered  before  the  Justice,  and  that  tbe  plain- 
tiffs motion  in  tba  drcult  court  to  affirm 
tbe  judgment  of  the  Justice  fbr  failure  to  give 
sufficient  notice  under  the  statute  should 
have  been  overruled. 

In  arriving  at  this  conduaifm  we  bear  In 
mind  that  it  Is  not  claimed  that  there  was 
any  other  suit  pending  between  the  same 
parties,  nor  that  the  attorney  upon  whom 
the  notice  was  served,  had  not  been  the  at- 
torney tor  plaintiff  In  said  suit  when  tried 
before  the  Justice;  The  same  attorney  filed 
the  motion  to  afllrm  in  tbe  drcuit  court, 
wblfdi  motion  Is  based,  not  on  tbe  ground 
that  no  notice  of  am»ffiU  in  the  cause  bad 
been  given,  but  an  the  ground  that  no  pn^r 
and  suffident  notice  had  been  served  upon 
plaintiff,  as  required  by  statute.  In  said  men- 
tion tbe  same  error  complained  of  in  defend- 
ant's notice  of  aK>eal  appears,  namely,  that 
the  caption  thereof  omitted  the  name  of 
"Thomas  J.  Elliott"  as  one  of  the  defendants. 
Tbia  omission  of  the  name,  under  t^e  facts 
in  this  case,  we  hold  Is  immaterial,  since  the 
Justice  had  dismissed  piaintlflTe  case  below 
as  against  tbe  said  defendant,  Elliott,  and 
we  bold  the  same  view  with  refer^ce  to  the 
omission  of  the  word  "c<»poratlon"  after  the 
name  of  the  other  defendant  See  Teasdale 
&  Co.  V.  American  Fruit  Produce  Co.,  120  Mn. 
App.  584,  97  S.  W.  655. 

It  cannot  be  doubted  but  that  plaintiff  was 
fully  informed  by  the  notice  itself  that  it 
was  served  as  and  for  a  notice  of  anKsl  In 
the  case  in  which  tbe  attorney  ffled  the  said 
motion  to  affirm.  Nowhere  In  the  brief  or 
argumait  before  us  by  learned  counsel  tor 
respondent  was  It  suggested  that  tiie  notice 
of  appeal,  by  reason  of  tbe  various  insnffl!- 
dencles  comidained  oA  f&Ued  to  fully  inform 
the  plaintiff  of  the  fiact  that  defendant  below 
had  in  pt^t  of  fact  taken  an  aiqieal  in  Uw 
said  particular  caa^  but  the  acde  argument  is 
based  upon  the  bare  tecbnicallty  that  tbe  said 
notice.  In  the  several  ways  pointed  out,  did 
not  cmnply  strictly  with  the  requirements  of 
the  statute. 

In  light  of  what  we  bare  said  above  tbe 
Judgmoit  of  the  drcuit  court  in  sustaining 
plaintiff's  motion  to  affirm  the  Judgment 
should  be,  and  the  same  Is  hereby,  reversed, 
and  the  cause  remanded. 

ALLiDN,  P.  J.,  concnn. 
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WOLF  V.  MARPLE&   (Nft.  14081.) 

<St  Iioala  Gonrt  of  Appeals.  Miasoari.  June 
7,  1021.). 

JostioM  Of  the  peaoe  «s»l60(3)— NotlM  of 
appeal  held  suffloient. 

Notice  of  an  appeal  from  a  judgment  of  a 
iaatice  of  the  peace  reading,  "John  H.  Wolf, 
HarpiM. 

Plaintiff,  r.  Mrs.  Sopliie  a  y^^^  Defendant," 
farther  oniitUag  to  atate  the  amount  of  the 
jadRment,  held  aaffldent,  under  Bev.  St  1919, 
f  2906. 

Appeal  from  St.  Lonls  Circuit  Court;  WU- 
Uam  M.  Kinsey,  Judge. 
"Not  to  be  offldall7  DnbUBhed." 

Action  b7  John  H.  Wolf  against  Sophie  S. 

Marplee.  Ftodv  Judgment  dismissing  tlie 
case,  plaintiff  appeals.  Affirmed. 

Hugti  D.  McCorUe,  of  St.  Lonlff,  and  Nat 
Stelner,  for  appellant. 

Paul  Bakewell,  Jr.,  and  Wm.  R.  Schneider, 
both  of  St  Louis,  for  respondent. 

BECKER,  J.  Plaintiff  below  In  a  snlt  on 
an  account  stated  obtained  on  Octoner  B, 
1914,  a  Judsment  for  $250  against  the  de- 
fendant before  a  Justice  of  the  peace.  On 
appeal  to  the  circuit  court  the  plaintiff  filed 
a  motion  to  affirm  the  Judgment  of  the  ]us> 
tice  on  account  the  Insnffictency  of  noHce 
of  appeal.  This  motion  was  overruled,  and 
the  plaintiff  elected  to  stand  on  his  motion  to 
affirm  and  detained  to  plead  furthw,  where- 
upon the  case  was  dismissed  by  the  court 
for  want  of  prosecution.  Plaintiff  In  due 
coarse  appeals. 

The  sale  question  for  our  determination, 
under  this  record.  Is  whether  a  snfflcloit  no- 
tice of  appeal  from  the  Judgment  rendered 
by  the  Justice  of  the  peace  was  served.  The 
notice  of  appeal  In  gueetlon  Is  as  follows : 

**Before  James  P.  Milea,  Justice  of  the  Peace 
within  and  for  the  Sixth  District  of  the  City 
of  St.  Loiiia,  State  of  Miasouri. 

John  H.  Wolf.  Plaintiff,  t.  Mrs.  Sophie  S. 
HnrplSi, 

Vi'oit;  Defendant 
*T?o  the  Above-Named  Plaintiff,  John  H.  Wolff, 
or  His  Attomej: 
"Take  notice,  that  an  appeal  bas  been  taken 
from  the  judgment  of  the  justice  in  the  above- 
styled  cause,  rendered  on  the  Sth  day  of  Oc- 
tober,  1914,  in  favor  of  the  plaintiff  and  against 
the  defendant.  Said  appeal  was  taken  on  the 
15tb  day  of  October,  1914,  and  ia  addressed  to 
the  circuit  court  of  the  city  of  St.  Louis,  state 
of  Missouri,  and  ia  returnable  to  the  Decem- 
ber, 1914,'  term  thereof. 

"Mrs.  Sophie  S.  Marples, 
"By  Paul  Bakewell.  Jr.,  Her  Attorney. 
"Bflceived  c<^y  hereof  this  13th  day  of 
November 

1914. 

"Nat  Steiner.** 


KABPUBS  1019 
S.W.) 

Appellant  seriously  argues  that,  since  In 
the  notice  of  appeal  In  the  style  of  the  suit 
the  defendant's  name  an>ears  as  Mrs.  Sophie 
S.  Wolf,  instead  of  Mrs.  Sopble  S.  Marple», 
and  since  tbe  amount  of  the  Judgment  Is  not 
stated  therein,  the  notice  does  not  conform 
to  the  statute. 

Upon  authority  of  the  recent  case  of  Dav- 
enport Vinegar  St  Pickling  Works  v.  Shelley, 
217  S.  W.  207,  we  must  rule  this  contention 
of  learned  counsel  for  respondent  against  It 
See,  also,  Bainey  v.  Reorganized  Church  of 
Jesus  Christ  of  the  Latter  Day  Saints,  231 
S.  W.  1017,  a  recent  case  of  this  court  in 
which  we  have  expressed  ourselves  fully  up- 
on this  subject. 

We  are  satisfied  that  the  notice  betove  us, 
in  light  of  all  the  circumstances  In  the  case, 
and  despite  the  errors  complained  of  there- 
in, sufficiently  notified  plaintiff  below  that 
the  defendant  had  taken  an  appeal  therebu 
to  the  circuit  court  in  the  case  In  which  Judg- 
ment had  been  rendered  before  the  Justice, 
and  that  the  plalntifTs  motion  In  the  drcult 
court  to  affirm  the  judgment  of  the  Justice 
for  failure  to  give  snffldent  notice  under  the 
statute  was  properly  overruled. 

It  is  not  contended  that  there  was  any 
other  suit  or  salts  pending  between  the  same 
parties,  and  it  appears  f  nun  the  record  that 
the  attorney  upon  whom  the  notice  was 
served  had  been  the  aflomey  for  the  plain- 
tiff when  the  suit  was  tried  before  the  Jus- 
tice. The  ftict  that  the  name  of  the  defend- 
ant In  Oie  style  of  the  case  In  the  notice  of 
appeal  was  given  as  Sophie  S.  Wolf  Instead 
of  Sophie  S.  Marplet  could  not  have  deceived 
the  plaintiff,  in  that  the  said  notice  was 
signed  In  the  name  of  Mrs.  Sophie  S.  Marplea 
by  Paul  Bakewell,  Jr.,  her  attorney;  nor 
can  we  hold  that  tiie  omission  from  the  no- 
Hce  of  the  amount  of  the  Judgment  is  auffi- 
dent  to  declare  the  notice  Insufficient. 

While  it  Is  to  be  regretted  that  counsel  in- 
advertently at  times  serve  notices  of  appeal 
which  contain  Inaccuracies  and  omlssitms, 
ye't,  since  sectlMi  290S,  R.  S.  No.  1910  (section 
tSSSt  R.  &  Mo.  1900),  does  not  require  any 
particular  form  of  notice  of  appeal  from  a 
Justice  court,  a  notice  should  be  held  good  "if 
It  suftlciently  describes  the  Judgment  ap. 
pealed  from  to  reasonably  Identify  it,  and 
Infonna  the  successful  party  that  his  ad- 
versary has  aiv>ealed.  Such  a  notice  would 
be  a  Bubstantiftl  compliance  wltb  tba  stat- 
ute, and  would  meet  the  demands  of  Justice. 
The  law  requires  nothing  more.**  Munroe 
T.  Herrlngton,  99  Ma  App.  loc,  dt  293,  7S 
S.  W.  221. 

In  light  <tf  what  we  have  atated  above, 
the  Judgment  should  be,  and  the  same  la 
hereby,  alBrmed. 

ALLEN,  P.  3^  and  DAUErS,  concur. 
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BIBB  V.  GRADY.   (No.  18628.) 

(C^  Lonia  Oourt  ot  Appeals.  Blissoori.  May 
8,  1921.    Befaemrinx  Denied  Jane  7.  1921.) 

1.  Mnilolpal  oorpormtloat  «=»706(6)— Evt- 
deooe  held  iHitflleleRt  to  uniTiDt  •■bmlMlon 
of  MgHgonoo  to  th«  Jury. 

In  an  action  for  death  of  a  pedestrian  ran 
down  by  defendant's  automobile  on  a  dty 
etreet,  evidence  held  to  fail  to  show  causal  con- 
nection between  any  negligent  act  of  defendant 
and  tbe  death  of  deceased,  and  demarrer  to 
evidence  abonld  haTc  been  sustained. 

2.  Negllgeneo  ^=983— Httmaflltarlan  rule  stat- 
ed. 

The  liamanitarian  rale  doea  not  obtain  an- 
lese  there  la  evidence  to-  show  that  the  defend- 
ant coald  have  averted  the  injury  after  be  saw, 
or  by  the  exercise  of  ordinary  csre  could  have 
seen,  the  person  injared  either  in  or  about  to 
come  into  a  position  of  danger. 

3.  Appeal  and  error  «=>tOOi  (r)— Verdicts 
founded  od  conjecture  not  sustained. 

Verdicts  founded  on  surmise  and  conjec- 
ture, unsupported  by  nny  eridenee,  cannot  be 
allowed  to  stand. 

4.  Municipal  corporations  ^706(5)— EvU 
denes  hsid  to  tall  to  bring  case  wlthla  hu- 
naaltarlan  rale. 

In  action  for  damages  for  death  of  pedes- 
trian struck  by  defendant's  automotHle  on  a 
city  street,  evidence  held  to  fail  to  bring  the 
case  within  the  humanitarian  rale. 

5.  Evldsnee  ^»47l(23)  -^Uswer  of  witness 
as  to  speed  ef  eytoaiobHo  hold  nere  oonola- 

sloa. 

Answer  of  witness  that  aatomobils  was  go- 
ing fast  was  merely  a  conclusion  ot  the  wit- 
ness, having  no  probative  force,  where  no  fact 
was  stated  upon  which  to  base  it. 

6.  Municipal  corporations  ^»706(3)— Exces- 
sive spesd  raises  no  prssuinptloa  that  death 
of  pedestrian  was  oaased  thereby. 

Excessive  speed  of  automobile  killing  pe- 
destrian alone  raises  no  presumption  of  law 
that  the  death  of  deceased  was  caused  such 
excessive  speed. 

7.  Appeal  and  error  «=>M77(7)^udgnieat 
■eed  not  be  reversed  outright 

On  appeal  from  a  judgment  awarding  dam- 
ages for  death  of  a  pedestrian  on  city  street, 
where  there  was  no  evidence  showing  any 
causal  conneclion  between  alleged  excessive 
speed  ot  the  automoUle  and  death  of  deceased, 
kdd,  that  the  judgment  should  not  bo  re- 
versed outright,  but  should  be  reveraed  and 
remanded. 

Appeal  ttan  St.  LonlB  Glrcolt  Oourt; 
Franklin  Ferris,  Judge. 
"Not  to  be  oiBcially  pnblished." 

Action  by  Joseph  W.  Bibb,  administrator 
ot  the  estate  of  Grace  H.  Bibb,  deceased, 
against  Robert  F.  Grady.  Judgment  for 
plaintiff,  and  defendant  mpo^a.'la,  BcTeraed 
and  remanded. 


Jonrdan,  ftasaleiir  &  Fterea,  of  St  Irfnla, 

for  appellant 

J.  D.  Johnson  and  Frank  A.  EbUg,  botb 
of  8t  Lonls,  for  respondent 

BRUEBB,  G.  This  action  was  Inatitnted 
In  the  drcutt  court  of  the  city  of  8t  Louis, 
Mo.,  by  the  plaintiff,  as  administrator  of  the 
estate  of  Grace  H.  Bibb,  deceased,  to  recover 
damans  for  the  death  of  the  deceased,  al- 
leged to  have  been  negligently  killed  by  de- 
fendant's automobile,  while  deceased  was 
walking  across  Belt  avenue,  near  the  Intersec- 
tion with  Cabanne  avenue,  in  the  dty  of  St 
Louis,  Mo.  At  a  trial  a  jury  awarded  plain- 
tiff a  verdict  of  $3,000.  From  a  Judgment  on 
that  verdict  defendant  appeals. 

The  negligence  as  charged  in  tbe  petition 
is: 

"That  defendant  negligently  operated  and  ran 
an  automobile  on  and  along  Belt  avenue,  south- 
wardly towards  and  at  and  near  its  Intersec- 
tion with  Cabanne  avenue,  in  a  manner  and  at 
a -speed  dangerous  to  the  life  and  limb  of  per- 
sona traveling  over,  upon,  or  acroo  eaid  Belt 
avenue;  that  said  Grace  H.  BiU>  was  tbea  and 
there  walking  across  said  Bdt  avenue  in  ■ 
southerly  direction  from  the  east  to  the  west 
side  thereof  and  north  of,  and  at  and  near 
said  intersection  with  Cabanne  avenue,  with 
her  bade  towards  said  automobile,  and  in 
right  of  the  defendant  therein;  and  that  while 
the  defendant  was  so  operating  and  running 
said  automoUle,  as  aforesaid,  be  negligently 
operated  and  ran  the  same  against  and  over  tlw 
said  Grace  H.  Bibb,  and  inflicted  upon  ber 
bodily  injuries,  wUeh  tJien  and  there  caused 
het  death." 

Tbe  answer  Is  a  general  denial,  coupled 
with  a  plea  of  contributory  negligence. 

Tlie  facts  disclosed  by  the  evidence  are: 

The  accident  occurred  on  the  evening  of 
October  15,  191S,  at  about  7:30  o'clock  on 
Belt  avenue,  near  the  intersection  of  Cabanne 
avenue,  In  the  city  of  St.  Louis,  Ma  Belt 
avenue  runs  north  and  south. 

The  deceased,  at  the  time  of  ber  death,  was 
about  28  years  old.  She  lived  about  half  a 
block  from  tbe  comer  of  Belt  avenue  and 
the  Suburban  street  car  tracks.  The  Subur- 
ban street  car  line  runs  east  and  west  on  a 
private  right  of  way,  and  crosses  Belt  avenue 
219  feet  north  of  Cabanne  avenue.  The 
width  of  Belt  avenue  is  not  disclosed  in  the 
evidence.  A  private  driveway  runs  into  Belt 
avenue  on  tbe  east  ride  therefrf.  This  drive- 
way is  8<xae  distance  south  of  the  Suburban 
tracks;  tbe  exact  distance  is  not  given  In  the 
testimony.  An  apartment  Is  located  on  the 
west  side  of  Belt  av^ue  near  Cabanne  ave- 
nue. The  south  end  of  the  apartment  is 
about  60  feet  north  of  Oabanne  avenue. 
There  Is  a  down  spont  mentioned  In  the  evi- 
dence, which  is  located  on  the  east  wall  of 
the  apartment  opposite  a  telephone  pole  lo- 
cated in  the  west  curb  line  of  Beit  avenue. 

Tbe  Chamberlain  Apartment  ia  located  on 
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the  DOFthwest  corner  of  Vernon  and  Belt  ave- 
nue,  north  of  the  Suburban  tradis  and  123 
feet  distant  therefrom.  Belt  avenue  at  the 
Suburban  trat^g  at  the  time  of  the  accident 
was  well  lighted,  but  at  the  corner  of  Belt 
and  Cabanne  avcsine  it  was  dark. 

No  witness  testlfled  to  seeing  the  automo- 
bile strike  the  deceased.  Two  witnesses  tes- 
tified regarding  the  occnrrence.  They  were 
Lulo  Perhlns  and  Mm.  F.  O.  Qeoige. 

Loin  Perkins  testlfled: 

Direct  Bxaminatlon. 

"I  was  standing  at  the  northeast  comer  of 
Belt  and  Cabanne;  bat  I  don't  know  where 
she  was  killed.  I  was  coming,  on  October  15, 
1915,  from  5459,  deliveiing  some  clothes.  I 
had  foar  boxes  of  dothes  and  I  delivered  one 
at  6459  to  Mrs.  Anderson— I  was  coming  out 
of  the  house— I  was  trying  to  make  it  to  5531 
Chamberlain  before  they  went  to  the  supper 
table;  I  discovered  my  boxes  were  untied  and 
I  stopped  at  the  comer  to  tie  tlie  boxes  up; 
while  stooping  over  I  noticed  a  Udy  coming 
from  the  east  aide  of  the  street  walking  sontfa 
to  me,  and  I  was  Juat  stooping  In  such  a  po- 
sition tbat  I  thought  I  had  better  straighten 
np  because  it  was  dark,  so  I  wouldn't  frighten 
her;  in  the  meantime  I  bad  my  pocketbook  in 
this  band  and  I  bad  a  present  that  one  of  the 
ladies  gave  me,  and  when  I  stood  up  I  recog- 
nised the  automobile  cmniog  and  I  heard  a 
bump  with  a  'sqneechy*  noise  and  I  jomped 
around  and  wondered  if  tbat  lady— so  I  ran 
and  kind  of  said  to  myself— -so  I  came  baA  and 
fixed  up  m;  boxes,  walked  straight  across  to 
the  path  that  leads  across  the  street  on  Ca- 
banne and  Belt  that  goes  west,  and  wben  I 
went  to  walk  across  filiss  Bibb  was  lying  in 
the  middle  of  the  street;  I  walked  to  her  feet 
and— Mr.  Orady  came  too  oat  of  his  machine, 
took  the  body,  and  put  one  hand  under  one 
arm  and  one  hand  under  the  other  and  drag- 
ged the  body  out  of  the  street  and  laid  it  on 
tite  west  sidewalk  on  the  west —  That  was 
all  I  seen;  I  didn't  see  the  machine  when  it 
bit  her.  I  do  not  know  what  that  'squeechy* 
noise  was.  I  do  not  know  where  it  came  from. 
X  juat  heard  the  noise  and  it  made  me  recog- 
nise tbat  something  liad  happened  before  I 
heard  tbat  bump.  I  saw  the  automobile  com- 
ing. I  cannot  tell  at  what  speed  it  was  com- 
ing. It  was  going  fast,  but  I  don't  know  the 
rates— Z  don't  know  the  rates  of  the  speed. 
I  didn't  see  the  automobile  stop;  when  I  saw 
it  it  had  already  stopped.  It  was  standing 
right  on  Belt  avenue  and  kind  of  a  little  curv- 
ed to  the  Cabanne  and  Belt  avenue  comer, 
towards  the  earb,  where  the  curb  tnmed 
around  west,  so  that  the  front  wheds  ot  the 
automobile  were  standing  on  Cabanne  and  the 
back  wheels  on  Belt  avenae,  kind  cMf  tomedf 
inst  a  little  carve  like." 

OrosB*Bxamination. 

"When  I  heard  the  bump  and  the  'squeediy* 
noise,  I  was  standing  kind  of  cater-eomered, 
and  as  soon  as  I  heard  that  I  turned  aroond. 
When  I  did  that  the  automobile  had  stopped. 
I  was  busily  engaged  with  my  bundles  tbat 
had  cmne  untied  and  I  was  leaning  down, 
stooped  dfwn." 
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"I  was  at  the  comer  of  Cabanne  and  Belt 
The  body  was  lying  when  I  got  there  kind  of 
cater-comered  in  the  middle  of  the  street. 
It  was  not  near  the  apartment;  it  was  in  the 
middle  of  the  street— kind  of  in  the  middle  of 
the  street" 

Mrs.  F.  O.  George  testified : 

,  XHrect  Examination. 

"I  am  now  living  on  Belt  and  Teraon,  the 
Chamberlain  Apartments.  I  remember  the 
night  that  tbia  young  lady  was  killed,  October 
16,  1915.  I  was  standing  in  my  window,  the 
farthest  window  in  the  apartment;  there  is  a 
bay  window  there;  I  stood  in  the  extreme  west 
one,  wqiting  for  my  husband,  who  generally 
arrives  at  half  past  6;  I  don't  remember 
whether  it  was  the  last  one,  but  It  was  over  on 
the  left  side,  and  he  being  late  I  was  a  Uttle 
anxious  and  was  watching  each  car  as  it  came, 
because  supper  was  long  past  done  and  I  want- 
ed to  get  it  on  the  table  in  time,  and  watch- 
ing each  west-bound  car  as  it  stopped,  and, 
as  I  say,  I  was  watching— as  I  was  watching 
I  saw  a  young  lady  alight  and  pass  in  front 
of  the  car,  walk  to  the  driveway,  and  passed 
down  the  drive^ray  into  Belt  avenue;  with  this 
I  heard  a  thud,  and  seen  these  things;  previ- 
ous to  that  I  saw  the  machine,  the  back  of  the 
machine  waiting  for  the  car  to  pass,  and  knew 
that  it  had  passed;  with  hearing  the  thud  I 
rushed  out  of  my  front  door;  this  made  me 
think  tbat  something  bad  happened;  so  1  knew 
something  had  happened—  I  distinctly  saw  the 
young  lady  step  off  the  driveway.  She  got  off 
a  west- bound  car.  She  walked  aroond  in  front 
of  the  ear.  I  saw  her  drarly.  She  was  going 
--she  first  walked  souths— on  Belt  avenue,  to 
the  driveway,  and  stepped  off  of  the  driveway 
in  the  street  on  the  east  side;  I  refer  to  the 
driveway  that  is  in  tbat  short  half  block  be- 
tween the  track  and  Cabann^  My  apartment 
is  a  half  block  north  of  Suburban  tracks,  a 
short  half  of  a  block,  becauae  it  is  not  really 
a  half  Uock,  just  about  This  driveway  is  a 
few  feet  soutii  of  the  Suburban  tracks;  how 
far  I  couldn't  state  positively;  I  never  measur- 
ed tt.  Tbt  driveway  leads  into  t(e  street  on 
Belt  avenue.  X  saw  the  deceased  step  off  the 
driveway  Into  the  street  The  distance  where 
X  last  saw  her  step  into  tbe  street — the  dis- 
tance from  that  point  to  where  I  was  is  a 
half  block.  I  was  at  the  corner  of  Vernon 
avenue.  I  had  no  difficulty  In  seeing  the  young 
lady  walking  down  south  on  Belt  avenue  to  the 
point  where  she  left  the  sidewalk  and  went  in- 
to the  street  There  was  nothing  there  to  ob- 
struct my  view.  The  light  was  aufficient  where 
this  young  lady  was  walking  for  me  to  see  her 
at  tbat  distance.  After  I  heard  the  thud  I 
went  down  to  the  scene  of  the  accident.  I  saw 
the  b&ck  of  the  machine  waiting  prior  to  the 
time  I  heard  this  thud.  It  was  on  tbe  north 
side  of  the  tracks  going  south.  It  had  stop- 
ped. I  saw  a  street  car  stopping  to  let  people 
off,  going  west  I  couldnt  say  positively  if 
that  car  had  proceeded  or  whether  it  was 
standing  there  at  the  time  the  automobile  was 
standing  there.  X  saw  the  aatomoUle  start  op, 
I  couldn't  say  positively  that  I  saw  it  contim- 
ne  on  south  on  Belt  avenue;  I  was  conscious 
that  it  moved.   X  don't  know  how  fast  It  was 
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«oiDg.  After  I  saw  this  young  lady  etep  off 
into  tbe  street  and  heard  thia  thud,  I  could  not 
•tate  what  time  bad  elapsed  between  tbe  time 
abe  atepped  off  and  tbe  thad." 

Mrs.  Mary  Slattery  testiflect  that  she  was 
waiting  for  a  street  car  at  the  comer  of  the 
Suburban  tracks  and  Belt  avenue  when  she 
observed  an  automobile  when  it  went  across 
the  tracks  going  south ;  that  ah^  could  not  tell 
whether  it  was  going  alow  or  fast;,  that 
while  standing  there  she  heard  of  the  acci- 
dent and  immediately  went  to  the  scene  of 
the  accident  and  saw  the  t>ody  of  deceased 
lying  on  the  grass  parking  way  in  front  of 
the  south  end  of  the  apartment  near  Cabanne 
avenue;  that  she  picked  up  a  bat  and  a 
bracelet  and  saw  that  some  leaves  had  been 
dragged.  Her  testimony  regarding  the  bat, 
bracelet,  and  leaves  Is  as  foUows: 

"I  picked  up  tbe  hat  about  48  feet  from 
where  the  body  was;  the  way  I  walked,  I 
mean.  I  picked  up  the  hat  about  48  feet  back 
□ear  the  middle  of  the  street.  I  picked  up  a 
bracelet  about  6  or  8  feet  away  from  tbe  hat 
and  the  leaves,  south  of  the  hat  and  between 
the  hat  and  tbe  body.  I  observed  the  leaves 
had  been  droned;  I  noticed  the  blood  In  the 
middle  of  the  street  near  tbe  bat.  Tbe  brace- 
let was  between  the  body  and  the  bat;  I  should 
say  about  middle  I  guess — midway  between  the 
body  and  the  hat.  Between  the  body  and  tbe 
parking  place  I  saw  dragging  of  leaves  where 
Hooiething  had  been  puehcd  aside;  just  the 
leaves  to.  the  parking  is  all  I  saw.  It  extended 
from  the  middle  of  the  street  to  the  parking, 
jnst  across  the  street  I  did  not  observe  any 
blood  in  the  street  even  with  the  body,  on  ac- 
count of  the  leaves  I  guess.  It  is  over  100 
feet  from  the  Subnrban  traces  to  where  I 
found  the  hat.  I  found  the  bat  besides  this 
pipe  (indicating  on  photograph)  opposite  that 
down  pipe.  Yoi>  see  a  pipe  right  by  this  pole 
(indicating).  That  driveway  is  just  a  very 
short  distance  south  of  the  Subarbao  track.  It 
is  about  as  far  as  to  the  table  from  here  (in- 
dicating). 

"Mr.  EeHey:    From  you  to  the  table? 

"The  witness:  Or  to  the  railing;  I  guess  to 
the  railing  (indicating).  To  the  raQlng,  that's 
about  30  feet. 

"The  witness:  I  don't  know.  At  the  place 
where  I  fouod  the  hat  and  bracelet  and  saw 
the  body,  tbe  leaves  were  dragged  there;  tbe 
leaves  dragging  where  the  leaves  had  been 
brushed  aside  in  the  street  They  started  at 
the  bat  where  I  found  the  bat,  it  continues 
about  to— about  the  front  of  tbe  aparbnent 
where  the  body  was." 

Charles  Hussmann  testified  that  he  went  to 
the  scene  after  the  accident  and  saw  the  body 
of  the  deceased  on  the  grass  plat  bet'\veen 
the  sidewalk  and  the  street;  that  he  noticed 
that  there  was  quite  a  good  deal  of  blood  op- 
IKtsite  to  where  the  body  was,  directly  across 
from  the  body. 

Dr.  Floyd  Stewart  testified  that  a  Peei^ 
less  automobile  going  at  the  rate  of  20  miles 
per  hour  could  be  stopped  within  Its  length, 
and  going  at  the  rate  of  30  miles  or  85  miles 
per  hour  could  be  stopped  within  t>vlce  Its 


length ;  that  the  length  of  the  Peerless  car  he 
owned  was  about  15  feet  In  length.  Tbe  de- 
fendant admitted  that  tbe  automobile  drlTen 
by  him  was  a  1918  model  Peerless. 

Tbe  above  was  aU  the  evldenoe  Introduced 
bearing  upon  the  facts  of  the  occurrence.  At 
the  close  of  plalntlfTs  case  the  defendant  of- 
fered a  peremptory  instnictifm  In  tbe  nature 
of  a  demurrer  to  the  evldMice,  which  the 
court  refused  to  gire.  The  defoidant  stood 
on  his  demurrer  and  offered  no  testimwy. 

The  court  submitted  the  cause  to  the  Jury 
on  the  humanitarian  or  last  chance  doctrine. 
Counsel  for  appellant  insist  that  the  demur- 
rer to  tbe  evidence  should  have  been  given. 

[1]  Considering  the  evidence  in  the  light 
most  favorable  to  plaintiff,  and  admitting  as 
true  every  fact  and  Inference  that  may  be 
reasonably  deduced  from  the  evidence,  we 
are  forced  to  tbe  conclusion  that  the  lower 
court  should  have  given  tbe  demurrer  to  tbe 
evidence. 

The  evidence,  as  detailed  above,  falls  to 
show  a  causal  connection  between  tbe  act  of 
negligence  charged  and  the  death  of  deceased; 
it  wholly  fails  to  show  that  the  negligence 
charged  was  the  proximate  cause  of  tbe  actd* 
dent  The  proximate  cause  of  the  accident 
is  left  entirely  to  surmise  and  conjecture,  un- 
supported by  any  evidence. 

The  case  was  submitted  to  the  Jury  on  tDe 
last  clear  chance  or  humanitarian  doctrine. 
There  was  no  evidence  to  bring  tbe  case 
within  this  doctrine. 

[2]  The  humanitarian  rule  does  not  obtain 
unless  there  Is  evidence  to  show  that  the  de- 
fendant could  have  averted  the  injury  after 
he  saw,  or  by  the  exercise  of  ordinary  care 
could  have  seen,  the  person  injured  either  in 
or  about  to  come  into  a  position  of  danger. 
"In  order  to  recover  under  it  it  devolves  up- 
on the  plaintiff  to  prove  that  after  a  perilous 
situation  arose  the  defendant  by  tbe  exer- 
cise of  ordinary  care,  bould  have  averted  the 
Injury  to  the  person  Injured  and  foiled  to  do 

BO." 

The  difficulty  about  plaintiff's  case,  as  sub- 
mitted to  the  Jury,  Is  that  it  falls  to  show 
how  far  away  the  automobile  was  when  the 
deceased  entered  or  was  about  to  enter  the 
danger  zone,  and  within  what  distance  tbe 
automobile  could  have  been  stopped.  AbBent 
those  necessary  facts,  no  one  can  intelligently 
determine  whether  defendant  was  negligent 
or  not  or  whether  he  could  have  stopped  the 
automobile  in  time  to  have  averted  striking 
deceased.  At  what  point  of  time  tbe  plaintiff 
was  either  In  or  about  to  enter  the  danger 
zone,  and  how  long  a  time  elapsed  thereafter 
until  she  was  struck.  Is  left  CTtlrely  to  con- 
jecture, 

(3]  Verdicts  founded  on  surmise  and  con- 
jecture, unsut^rted  by  any  evidence,  cannot 
be  allowed  to  stand. 

[4]  The  evidence  failed  to  bring  tbe  case 
within  the  humanitarian  rule.  Warner  v.  St 
U  ft  M.  B.  By.  Co.,  178  Mo.  125^  77  a.  W.  «7; 
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Ctaappcill  T.  United  Railways  Co.,  174  Mo. 
App.  1S2,  1C6  8.  W.  819:  Dey  r.  United  ^ait 
waya  Co.,  140  Mo.  App.  461,  120  S.  W.  184 ; 
Zurfluh  V.  People's  Ry.  Oo.,  46  Mo.  App.  636; 
Paul  T.  Railroad,  1S2  Mo.  App.  GTJ,  184  S.  W. 
S;  WilkersoD  y.  Railroad,  140  Mo.  App.  306, 
124  S.  W.  543;  Keele  r.  Railroad.  258  Mo.  62. 
167  S.  W.  433;  Rlggs  T.  Kansas  aty  Rya 
Co.,  220  S.  W.  6^;  Spiro  v.  St  Louis  Tran- 
sit Co.,  102  Mo.  App.  loc.  dt  262,  76  S.  W. 
684;  Fleming  t.  Ballroad.  26B  Mo.  180, 172  S. 
W.8M. 

RespondCTt  contends  tbat  the  petition 
pleads  and  tbe  evidence  sbows  tbat  tbe  de- 
fendant negligently  ran  and  operated  his 
automobile  upon  a  public  highway  at  a  rate 
of  q;>eed  tbat  was  dangerous  to  the  life  and 
Umb  of  persons  traveling  tbereupon,  and  tbat 
this  was  the  proximate  caoae  at  the  deatta  of 
deceased. 

Tbe  only  witness  who  testified  concerning 
tbe  speed  of  tbe  car  was  Lulu  Perkins.  She 
testified  as  ft>llows : 

**Q.  Can  you  tell  at  what  speed  It  was  com- 
ing?   A.  No,  sir;  no,  sir. 

"Q.  Could  yoa  tell  whether  it  was  coming 
slow  or  fast?  (This,  was  objected  to  on  the 
ground  that  the  witness  had  not  qaalifled.  Ob- 
jection was  overmled.)  A  It  was  going  fast, 
but  I  don't  know  the  ratea—I  dont  know  the 
rates  of  the  speed.  (Defendant's  eonnsel  mov- 
ed to  strike  this  out,  bot  tiW  court  let  It 
stand.) 

[E]  The  answer  was  merely  a  conclusion  of 
tbe  witness;  no  fact  was  stated  upon  which 
to  base  her  conclusion.  It  tberefore  has  no 
probative  force. 

Th^  other  evidence  In  the  case  regarding 
the  speed  of  tbe  automobile  was  the  testi- 
mony of  Mary  Slattery.  She  testified  that 
she  found  a  hat  and  bracelet.  The  identity 
of  tbe  hat  or  bracelet  was  not  proven.  It  Is 
argued  tbat  this  evidence  warrants  tbe  pre- 
sumption that  tbe  deceased  was  struck  where 
the  hat  or  bracelet  was  found  and  tbat  the 
automobile  was  traveling  at  an  ezcesslTe 
speed. 

[S]  It  is  nnnecessary  to  comment  on  the 
evidCTce  regarding  tbe  speed  of  tbe  automo* 
bile,  other  than  to  say  that  the  excessive 
speed  of  the  automobile  alone  raises  no  pre 
sumption  of  taw  that  the  death  of  the  de- 
ceased  was  caused  by  su<^  excessive  speed 
Battles  V.  United  Rys.  Co.,  178  Mo.  App.  S96, 
161  S.  W.  614 ;  Schmidt  v.  St  Louis  Transit 
Co..  140  Mo.  App.  loc.  dt  18T,  120  S.  W.  06; 
Eelley  t.  Railroad,  75  Mo.  138;  King  v.  Wa- 
bash R.  R.  Co.,  211  Mo.  loc.  dt  13,  14,  100 
8.  W.  671;  Bluedom  v.  Mo.  Pac.  Ry.  Co.,  121 
Ma  258,  26  8.  W.  043 ;  UUian  Winkler  v. 
United  Rys.  Co.,  229  S.  W.  229  (St.  Louis 
Court  of  Appeals),  and  cases  dted  therein 
(not  yet  [officially]  reported). 

The  deceased  might  have  put  herself  so 
suddenly  In  a  place  of  danger  that  the  acci- 
dent could  not  have  been  avoided  even  If  tbe 


automobile  had  been  rtmnlng  slow.  There 
was  no  evidence  showing  any  causal  connec- 
tion between  the  alleged  excessive  speed  of 
the  automobile  and  the  death  of  the  deceased. 

[7]  We  think  the  Judgment  In  this  case 
should  not  be  reversed  .outright,  but  should 
be  reversed  and  remanded;  for  such  order 
we  bavei  ample  authority.  Rlggs  v.  Kansas 
City  Ry.  Co.,  220  S.  W.  698;  Rutledge  v.  Mo. 
Pac.  Ry.  Co.,  123  Mo.  loc.  dt.  140,  24  S.  W. 
1053.  27  8.  W.  327;  Plnnegan  v.  Mo.  Pac  Ry. 
Co.,  244  Mo.  606,  149  S.  W.  612;  Chandler  T. 
Railroad,  251  Mo.  loc.  dt.  608,  158  S.  W.  85. 

In  view  of  the  above  and  foregoing  the 
(IJommlsdoner  recommends  tbat  the  judgment 
be  reversed  and  the  cause  remanded. 

PBR  CURIAM.  The  opinion  of  BRUKRIil, 
C,  is  adopted  as  the  opinion  of  the  court 

Tbe  Judgment  of  the  drcuit  court  of  the 
city  of  St  Louis  is  accordingly  rerereed,  and 
the  cause  remanded. 

ALLEN.  P.      and  BECKER,  concur 
DAUBS,  jr.,  not  Bitting. 


JACKELS  et  IL  V.  KANSAS  CITY  RYS.  00. 
(Na.  14040.) 

(Eanaaa  City  Court  of  Appeals.  Missouri. 
June  13, 1021.) 

1.  Strsst  rairroads  «»i  17(28)  —  Autonobila 
driver's  aontrlbatory  aaailoaeet  queitloi  of 
fast 

In  a  suit  for  injury  to  an  automobOe  in  a 
collision  St  an  intersection,  evidence  for  plain- 
tiffs, whose  driver  relied  on  the  motorman's 
observance  of  the  safety  stop,  held  not  to  show 
contribototy  negligence  as  a  matter  of  law. 

2.  Trial  «s»2SI  (8)— inlraotlee  oe  oeMral  leg- 
llieaoa  fa  faflleg  to  stop  street  ear  heM  eet- 
slde  pleadlBfs. 

Where  tbe  petition  in  a  suit  for  injury  in  a 
coUlsion  was  bued  on  a  failure  to  stop  a  street 
car  at  a  crossing  because  the  brakes  were  out 
of  order,  and  that  was  tbe  sole  trouble  accord- 
ing to  plaintiffs'  evidence,  it  was  error  to  sob- 
mit  the  case  on  general  negligence  in  failing  to 
stop. 

3.  Street  railroads  ®=9ilB(i)— InstruotlOB  as 
to  street  car's  safety  stop  held  within  plead- 
ings. 

In  a  suit  for  Injury  claimed  to  have  been 
caused  by  failure  to  stop  a  street  car  in  tims 
to  avoid  a  collision  at  a  crossing  because  the 
brakes  were  ont  of  order,  a  reference.  In  an 
inetmetion  submitting  tbe  negligence  in  Issue, 
to  a  ssfety  atag  at  the  point  hi  qnestion  and  a 
custom- of  cars  to  stop  there,  was  not  erroneous 
as  submitting  a  ground  of  recovery  as  being 
the  failure  to  observe  a  custom,  but  was  prop- 
er as  submitting  a  situation  to  explain  why  the 
car  was  expected  to  stop  and  should  have  etop- 
ped  there,  as  was  alleged  in  tbe  petition. 
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4^  DuiaiM  It  iiiflO  literwt  Mt  allowaWt  !■ 
utloa  ax  MM*. 
IntWMt  is  Bot  ■IlowaUc  In  mUod  ax  d«- 

Heto. 

9.  Damage*  «=s>2r7— Instruotlon  aato  measura 
of  damage*  for  injury  to  automoMla  held  aot 
aufflclently  otear. 
In  B  Boit  for  injury  to  an  antonobile,  an 
fnatruetioD  to  asaeaa  the  damagea  on  findiiiK 
for  plaintiffs  at  sucb  sum  aa  would  "pelmbnrse 
plaintilb  for  the  damagea  ■Datained,"  and  that 
in  compntiDf  aamq  the  inty  could  consider  the 
expense  of  repair*  and  loaa  on  being  com- 
pelled to  sell  the  car  at  a  reduced  price  on 
account  of  the  damage,  was  not  sufficiently 
clear,  where,  as  applied  to  the  evidence,  it 
meant  the  difference  between  the  price  at  which 
plaintiffs  held  the  car  before  the  injury  and  the 
price  they  bad  to  take  because  it  waa  a  repair- 
ed car,  fnatead  of  meaning  plaintiffa*  recovery, 
aa  would  have  been  preferable,  by  the  diflerence 
between  the  automobile'a  market  value  immedi- 
ately before  and  immediately  after  the  Injury, 
or  the  amount  reasonahl;  necessary  to  repair 
plus  the  difference  between  the  reaaonaUe  val- 
ue before  and  after  the  injury. 

e.  CvMeaot  «B>i23(l2)-^dmi*slog  by  street 
ear  nstorBiaa  after  eoirisioi  that  his  hnkes 
did  Rst  work  hsid  Mt  adnlsslbis  as  res 
gesta. 

The  admission  bj  a  street  car  motorman 
after  a  colliBion  that  the  "brakes  did  not  work" 
was  not  a  part  of  the  res  geatse,  and  so  was 
not  admissible  in  a  suit  for  resulting  injury  to 
automobile;  and  the  fact  that  it  was  already 
in  evidence  that  the  brakea  did  not  work,  and 
that,  as  be  applied  them  and  the  car  did  not 
stop,  the  jury  "could  have  inferred"  that  the 
brakea  did  not  woA,  OA  not  Justify  introduc- 
tioit  of  and!  a^aaitm. 

Appeal  from  Glrcnlt  Goart,  Jacfcnm  Ootm- 
ty;  Daniel  B.  Bird,  Judge, 
"Not  to  be  officially  pabUsfaed." 

Action  by  Charles  F.  Jackels  and  others 
against  tbe  Kansas  City  Bailways  Company 
In  justice  court  From  a  judgment  for  platn- 
tUfs  on  appeal  to  the  dicnlt  court,  d^eod- 
ant  appeals.  Reversed  and  lenumded  for  a 
new  trial 

R.  J.  Hlgglns,  of  Kansas  City,  Kan.,  and 
Gbas.  N.  Sadler,  Louis  R.  Weiss,  and  B.  E. 
Ball,  alf  at  Kansas  City,  Mo.,  for  appelant 

George  D.  Mcllrath  and  McIlratH  &  Gre- 
gory, all  of  Kansas  City,  Mo.,  for  respondents. 

TRIMBLB,  P.  J.  nils  action,  originating 
In  a  Justice's  court,  waa  brought  to  recover 
damages  for  Injury  to  an  automobile,  caused 
by  a  street  car  colliding  therewith.  It  was, 
on  appeal  to  the  circuit  court,  tried  de  novo, 
and  plaintiffs  recovered  Judgment  in  the  sum 
of  $174.06,  from  which  def^dant  appealed  to 
this  courL 

The  automobile  was  being  "demonstrated" 
to  ft  prospective  purchaser,  and  was  being  I 
driven  west  along  Brush  Ore^  boulevard  and  j 


was  approaching  its  Uitersection  witb  Rock- 
hlU  road,  in  Kansas  City,  Ho.,  when  a  south- 
bound street  car  cm  said  RockhlU  road  also 
approached  the  same  Intersection.  Just 
north  of  the  north  side  of  the  Intersection  on 
the  street  railway  trat*  was  a  "safetr  stop,*- 
at  which  all  cars  came  to  a  standstill  before 
proceeding  across  the  boulevard.  The  driver 
of  the  automobile  knew  of  this  safety  stop 
and  that  cars  stopped  there,  and  though  he 
saw  the  car  coming,  as  he  apiHroa<Aed  the 
crossing,  be  thought  the  car  would  stop  at  the 
safety  stop ;  but  this  time  it  did  not  do  so. 
bat  came  steadily  on,  striking  the  aatotnobile 
as  it  got  <m  the  track  and  Injuring  it. 

The  case  having  originated  in  the  justice's 
court,  there  was  no  other  pleading  save  the 
petition,  which,  after  setting  forth  ttie  situa- 
tion at  the  aald  Intersection,  alleged  that  the 
driver  of  the  automobile  saw  the  street  car 
at  a  point  30  feet  or  more  north  of  the  Inter- 
section, and  knowing  of  the  aafety  Btxxp  and 
observing  the  motorman  applied  the  air 
brakes  to  come  to  a  stc^  there,  the  auttnoo- 
Ule  driver  started  on  across  the  tracks  ahead 
of  said  street  car,  "having  his  said  automo* 
bile  under  full  control  at  all  times  and  driv- 
ing the  same  at  a  rate  ot  speed  of  abont  six 
miles  an  hour;  that  tlirough  the  groas  care- 
lessness, negligence,  and  unskUlfuIness 
fendant's  agent  and  employ^  in  diarge  oi 
said  street  car,  or  through  the  gross  cardeas- 
neas,  ne^gmce)  and  nnsklllfulDess  of  de- 
fendant company  In  not  having  the  brakea 
on  said  street  car  in  good  working  order 
and  condition,  said  street  car  failed  to  come 
to  a  stop  at  aald  intwsectlon  and  failed 
to  make  the  safety  stop  expected  and  xe- 
quired  of  It,"  etc. 

[1]  A  nninber  of  emns  are  charged  tohave 
been  committed,  any  one  of  which  would  be 
sufficient  to  call  fw  •  reversal  and  remand- 
ing of  the  C8S&  However,  the  daim  that  the 
plaintifl!s'  own  evM^ioe  shows  contributory 
negligence  so  conclusively  as  to  bar  tbelr  re- 
covery as  a  matter  oC  law  Is  one  that  abonld 
be  disposed  of  flrst,  for  If  that  be  true  the 
other  all^Eed  errors  need  not  be  noticed. 

HbB  evidence  of  the  driver  of  the  automo- 
bile is  that  when  he  was  at  a  point  40  to  SO 
feet  east  of  the  crossing  be  saw  the  car  about 
the  same  distance  north  of  the  street  he  was 
In ;  that  the  safety  stop  was  20  feet  or  a  little 
further  north  of  the  creasing  or  boulevard; 
that  he  knew  of  the  safety  stop  and  when  the 
car  was  still  north  of  the  safety  stop  be  saw 
and  heard  the  motorman  apply  his  brakea 
and  saw  the  car  slow  down  as  if  it  were  go* 
Ing  to  stop,  whereupon  he  went  forward,  at 
a  speed  he  did  not  know  how  fast,  and  when 
he  got  within  range  of  being  struck  by  the 
car  it  was  6  or  6  feet  frran  him,  and  his  own 
car  stopped  right  on  the  track  and  was 
I  struck.  The  claim  Qiat  the  drlrer's  evidence 
i  discloses  that  he  was  conduslvdy  gaUtj  of 
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coutribtitory  negUgence  is  on  the  theory  that 
the  drlTer,  knowing  ctf  the  safety  stop,  merely 
relied  on  the  motorman's  obeerrlng  his  duty 
to  stop  there,  and  hence  went  on  heedless  ot 
whether  he  did  or  not  Doubtless,  If  the 
driver  did  only  that,  then  he  was  negUgent 
Clark  T.  Chicago,  etc^  B.  Co.,  127  Mo.  197, 213, 
29  S.  W.  1013.  Bat  he  did  more  than  that. 
He  took  care  to  ascertain  that  the  motorman 
was  going  to  stop,  and,  as  the  car  slowed  u^ 
he  had  reas(m  to  believe  that  the  safety  stop 
was  being  observed.  It  is  true,  be  said,  "Ves. 
sir,"  to  a  long  question,  which  included  in  it 
the  idea  that  he  saw  the  car  moving  from  the 
time  he  first  observed  it  until  the  colUslon. 
In  other  vwds,  the  eontenttcm  antarently 
Is  that  after  the  driver  saw  the  car  did  not 
stop  he  nevwtheless  went  <m  Into  danger. 
But  the  evidence  does  not  omclnstv^  dis- 
close where  the  driver  was  when  he  realized, 
or  should  have  doae  so,  that  the  car  was  com- 
ing on  to  the  crossing,  or,  in  other  words,  the 
evidence  does  not  oraiclusively  disclose  neg- 
ligence in  the  driver  at  that  time  or  at  the 
time  be  started  to  go  across  the  tracks. 
Hence,  even  if  the  judgment  must  be  reversed 
for  reasons  hereinafter  given,  it  should  not 
be  done  outright  and  without  remanding  the 
cause. 

[2,3]  As  heretofore  stated,  the  petition 
charges  that— 

"Through  tlie  gross  carelessoesfl,  negligence, 
and  unskillfulness  of  defendant's  agent  and  em- 
ployee in  charge  of  said  street  car,  or  through 
the  gross  carelessness,  negligence,  and  unskiU- 
fulness  of  defendant  company  In  not  having  the 
brakes  on  ssid  street  car  in  good  working  or- 
der and  condition,  said  street  car  failed  to  come 
to  a  atop,"  eta 

It  makes  lltUe  difference  whether  this  Is 
an  attempt  to  charge  general  negligence 
against  the  company  in  not  having  its  brakes 
In  proper  order,  or  whether  the  negligence 
charged  against  both  motorman  and  defend- 
ant company  Is  specified  In  the  failure  to 
have  the  brakes  In  working  order.  For,  ae- 
cording  to  plaintiffs'  evidence,  the  trouble 
was  that  the  brakes  were  not  working  prop- 
erly, for  the  motorman  used  them  and  en- 
deavored to  stop  the  car.  Tet,  notwithstand- 
ing this,  the  Instruction  submitted  plaitttifEs' 
case  on  general  negligence,  viz.: 

"If  the  jury  find  and  believe  that  such  fail- 
nre  to  stop  said  car,  if  any,  was  the  result  of 
negligence  on  the  part  of  the  defendant.  Its 
agents,  servants,  or  employees  in  charge  there- 
of," etc. 

This  was  orror.  Feldewerth  r.  Waba^  B. 
Co.,  iSl  Ma  App.  630,  640,  641. 164  S.  W.  711, 
and  cases  cited.  The  references  in  the  In- 
struction to  the  safety  stop  and  of  the  custom 
of  cars  to  stop  there  before  entering  upon  the 
boulevard  were  not  to  sulunlt  a  ground  of  re- 
cova7  as  being  the  failure  to  observe  a  cus- 
tom, but  merely  to  submit  to  the  jury  the  sur- 
rounding situation,  which  would  e^Qilaln  why 
231  S.W.-66 


the  car  was  expected  to  stop,  and  should  have 
stoiq;»ed,  there.  These  matters  were  alleged 
in  the  petltlcai,  so  that  It  was  not  outside  the 
pleadings  to  submit  those  facts  regarding  Uie 
situation,  if  they  were  not  conceded  in  the 
evidence. 

[4]  PlaintUFs'  Intructlon  <m  the  measure  of 
damages  was  erroneous.  It  allowed  interest 
on  the  amount  of  damages  found  trcm  July 
7,  1917.  In  actions  ex  d^cto  interest  Is  not 
allowaUe.  Oerst  v.  City  of  St  Lonls,  185 
Ma  211,  84  S.  W.  84,  105  Am.  St.  Bep. 
580;  Humphreys  v.  St  Louis,  B.  Oou, 
191  Ma  App.  710,  723, 178  S.  W.  233;  Jordan 
V.  Chicago,  etc:,  B.  Ca,  226  S.  W.  1023.  Be- 
sides, if  Interest  were  allowable,  it  Is  not 
clear  why  It  should  begin  from  the  above- 
named  date. 

[S]  The  instruction  on  the  measure  of  dam- 
ages was  not  clear,  as  it  should  have  t>een. 
It  told  the  Jury  that  If  they  found  for  plain- 
tiffs they  would  assees  the  damages  at  sucdi 
sino  as  would  reimburse  plaintiffs  for  the 
damages  sustained,  and  in  computing  same 
they  could  take  Into  consideraticm  the  ex- 
pense of  repairing  the  car  and  also  the  loss 
sustained  In  being  c<Hnpelled  to  sell  the  car 
at  a  reduced  price  on  account  of  the  damage. 
As  applied  to  the  evidence  Introduced  on  this 
subject,  this  meant  the  difference  between  the 
price  at  which  plaintiffs  were  holding  the  car 
before  the  injury  and  the  price  they  had  to 
take  because  of  the  fact  that  It  was  a  re- 
paired car.  If  the  instruction  would  be  un- 
derstood to -mean  that  the  measure  of  plain- 
tiffs' damages  was  the  expense  of  repairing 
it  plus  the  difference  between  the  reasonable 
market  value  of  the  car  immediately  before 
the  accident  and  Its  reasonable  value  after  It 
was  repaired.  It  would  not  be  far  wrong. 
There  might,  however,  be  considerable  dif- 
ference between  the  price  at  which  plaintiffs 
were  holding  the  automobile  and  Its  reason- 
able market  value.  The  instruction  would 
have  iDeen  clearer  and  free  from  all  uncer- 
tainty had  it  told  the  Jury  that,'  if  they  found 
for  plaintiffs,  th^  were  entitled  to  recover 
cither  the  difference  in  the  reasonable  market 
value  of  the  automobile  immediate^  before 
and  Immediately  after  the  Injury,  or  tlutt 
they  were  entitled  to  recover  the  amount  rea- 
sonably necessary  to  repair  and  preserve  the 
car  plus  the  difference  between  tbe  reasonable 
value  of  the  car  immediately  before  it  was 
injured  and  its  reasonable  value  after  it  was 
repaired. 

[6]  "Hn  admls^don  of  tlie  motorman,  made 
after  the  accident  occurred,  that  his  "brakes 
did  not  work,"  was  not  a  part  of  the  res 
gestae,  and  was  therefore  not  admissible. 
Rusdienberg  v.  Southern,  etc.,  Co.,  161  Mo.  70, 
80.  «1  S.  W.  626 ;  Redmon  v.  Metropolitan  St. 
By.  Ca,  185  Mo.  1,  12,  84  S.  W.  26.  105  Am. 
St.  Bep.  558.  The  fact  that  it  was  already  in 
evidence  that  the  brakes  did  not  work,  and 
that  u  the  motorman  applied  the  brakes  and 
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the  car  did  not  stop  the  jury  "could  have  in- 
ferred" that  the  brakes  did  not  work,  does 
not  Justify  the  lntro<1uction  In  evidence  of  the 
motorman'B  admlssino  or  declaration. 

The  judgment  Is  reversed  and  the  cause  is 
remanded  for  a  new  trial. 

AU  concur. 


WHITESIDE  V.  COURT  OP  HONOR. 
(No.  16347.) 

(Bt  ZiOiils  Court  of  Appeals.  ICbboozL 
June  7,  1921.) 

1.  Appeal  and  error  «=s>926(8)— Is  the  afessnot 

of  oertlfloate  It  will  be  presumetf  a  proper 
ease  for  readisg  the  deposition  was  dholosed. 

Under  Rev.  St  1919,  |  M67,  dedarins 
that  the  facts  which  would  authorize  the  read- 
ing of  depositions  may  be  estaolished  by  the 
teitlmony  of  the  oppoeing  witness  or  the  cer- 
tificate of  the  officer  taking  the  same,  it  will 
bs  preanined  on  appeal,  where  the  certificate 
was  not  presefred  In  the  record,  that  It  dia- 
dosed  a  proper  case  for  reading  the  depositloii. 

2.  EvMsaea  ^2IS(1)— Proofs  of  death  fsr- 
■blwtf  by  bmwfleiary  aiflils^le  n  ainla- 

SlOM. 

Proofs  oi  death  famished  by  benefidary  to 
the  insarer  In  accordance  with  the  stipolatltniB 
of  the  policy  are  admissible  In  evidence  against 
such  benefidary  as  admissions,  although  the 
admissions  may  be  explained. 

8.  Coroners  ^2^-Cor«iar*a  vonllst  aot  li- 
mlsslbls  Is  elvll  eass  to  show  oasso  of  death. 

It  Is  the  ordinary  role  that  a  coroner's 
Terdiet  is  not  admissible  In  a  dvfl  esse  to  show 
the  cause  oi  death  of  the  Insured. 

4.  EvIdsRoe  «=>21 5(1)— Prooeedlsgs  before 
eeroBsr  asd  report  of  dhtrlol  eoart  to  !■- 
sorer  admissible  as  adnlssloss  wlio»  Jolaod 
by  booollolary  to  proof  of  dsath. 

In  an  action  on  a  fraternal  benefit  certifi- 
eate,  where  it  appeared  that  the  benefidary 
Joined  to  the  proofs  of  death  the  report  of 
the  proceedings  before  the  coroner  as  well,  as 
the  report  of  a  district  court  to  the  insurer, 
BQch  reports  were  admissible  as  admissions 
on  the  part  of  the  beneficiary  subject  to  ex- 
planation by  her. 

6.  Witnesses  «=s>2ig(3>— Privilege  ol  attonwy 
romoved  by  otlent's  testlnsny  as  to  trans- 

aotion. 

Where  benefidary  volunteered  testimony  as 
to  coDversationa  with  defendant's  attorney  con- 
cerning her  claim  on  fraternal  benefit  certifi- 
cate, the  attorn^  may  gire  Us  version  in 
contradiction;  the  bar  of  privilege  bdng  re- 
moved, and  it  bdng  immaterial  that  the  attor- 
ney stated  he  testified  In  lnq)eachment. 

6.  Trial  ^253(10)— Reiiasstsd  lostraotloo 
.  00  prsoomptles  as  to  snlolde  properly  rsfosod 
whsre  there  wss  evideoos  pro  aad  ooa. 

Whfle  suldde  is  not  presumed  and  cannot 
be  fonnd  as  a  matter  of  law,  when  the  evidence 
is  only  drcnmstantlal,  unless  such  drcumstanc- 
es  exclude  every  reasonable  hypothesis,  yet  it 


is  Improper  to  so  state  to  the  Jury,  when  there 
is  evidence  both  for  and  against  snidde,  fOr 
the  question  is  one  for  the  jury  under  all 
the  facts  and  drcnmstances.  Hencs  the  re- 
fusal of  an  instmction  tiiat.  In  detenniidnc 
whether  a  meml)er  of  a  hatBmal  boiefit  as- 
sociation committed  soidde,  unless  the  facto 
were  so  dear  and  indisputable  as  to  exdode 
every  other  reasonablf;  hypothesis  other  than 
that  the  member  committed  snidde,  the  jory 
should  find  that  death  resulted  from  some 
other  cause,  was  not  error. 

Appeal  from  St.  Lonla  Gircalt  Oonrt;  Sam- 
uel Roaenfeld,  Jndge. 
"Not  to  be  offlcUUy  pubUshed." 

Action  Mae  G.  WUtesIde  osalnot  Oonrt 
of  Honor,  a  corporation.  From  a  Judgment 
for  plaintiff  for  only  a  sun  admitted  to  be 
due,  plaintiff  aH^cals.  Affirmed. 

Theodore  C.  Eggers  and  Harmon  J.  iillss, 
both  of  St  Louis,  for  ai^peliant. 

W.  Paul  M<^ley,  of  St  Loola,  fw  re- 
spcndent. 

BECKEB,  J.  This  case  was  originally 
argued  and  sulnnltted  In  December,  1920,  and 
an  opinion  of  the  court,  written  by  Reynolds* 
P.  J.,  was  filed  therdn  in  January,  1821. 
A  motion  for  rehearing  was  sustained,  and 
the  case  reargned  and  resubmitted  in  April, 
1921.  The  following  opinion  In  the  case  Is 
the  same  as  the  opinion  wrltt«i  originally 
by  Judge  Reynolds,  with  the  exception  of 
paragraph  I,  which  relates  to  the  question 
of  the  admission  in  evidence  of  the  deposition 
of  Helen  A.  Hughes,  and  paragraph  V,  whldl 
relates,  to  the  trial  court's  refusal  to  give  In- 
struction numbered  3,  requested  by  plaintiff. 

This  Is  an  action  on  a  benefit  certificate 
issued  to  John  L.  Whiteside^  In  favor  of  Hae 
G.  Whiteside,  his  wife,  1^  defendant,  a  cor^ 
poration  organized  as  a  fraternal  benefit  in- 
surance company  under  the  laws  of  the  state 
of  Illinois,  and  authorized  to  do  buslnesa  as 
such  in  this  state  at  the  date  of  the  issue  ot 
the  certificate  of  membership.  Alleging  the 
death  of  the  member,  plaintiff  prays  for  judg- 
ment in  the  amount  of  the  benefit  certificate^ 
(2,000,  tt^ther  with  f200  as  damages  for 
vexations  refusal  to  pay,  and  f200  tor  at- 
torney's fees. 

The  answer,  after  admitting  the  issue  of 
the  certificate  and  that  It  was  payable,  subject 
to  the  terms  thereof,  to  Mae  O,  Whiteside, 
plaintiff,  then  the  wife  of  the  Insured,  and 
admitting  that  on  Decemb«'  1, 1915,  John  I* 
Whiteside,  while  a  member  In  good  standing 
of  the  defmdant  order,  died,  and  that  proo& 
of  death  had  been  furnished  and  payment 
demanded  aud  refused,  and  admitting  that  It 
was  incorporated  hy  virtue  of  the  laws  of  the 
state  of  Missouri  and  authorized  to  do  busi- 
ness in  this  state  as  a  fraternal  braeflt  soci- 
ety, sets  up,  among  other  provisions  in  the 
certificate,  this: 
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**I  tmdwstuid  and  ugnB  that  if  I  commit 
suidde,  wli«ther  sane  or  Insane*  Toluntary  or 
involuntary,  there  shall  be  payable  to  the  bene- 
ficiaries entitled  theretOi  an  amount  equal  to 

five  (6)  per  cent,  per  annum  of  the  face  of 
the  certificate  for  each  year  I  shall  have  been 
continuously  a  member  of  the  socie^,  and  aft- 
er  twenty  years  membership  tile  certificate 
BhaU  be  payable  in  foil." 

A  section  of  the  Constitution  of  the  order 
to  the  same  effect  Is  also  pleaded  and,  aver* 
ring  that  Wtaiteaide  had  committed  Emicide 
by  ahooting  himself  In  the  head  with  a  re- 
volver, and  that  at  the  time  of  his  death 
he  had  been  a  member  of  the  order  for  a 
period  of  only  4  months  and  29  days.  It  Is  set 
up  that,  according  to  the  terms  of  the  benedt 
certificate  and  the  provisions  of  the  Consti- 
tution, plaintiff  is  entitled  to  receive  from 
detiendant  the  sum  of  only  $41^9,  which,  It 
is  avrared,  was  tendered  to  plaintiff  In  law- 
ful n*oney  and  tender  refused ;  and  averring 
paymmt  of  the  same  Into  court,  together 
with  legal  Interest  from  December  1,  1915, 
amounting  to  the  sum  of  86  cents,  and  costs 
of  court  in  the  sum  of  $18.80,  a  total  of 
f09.06.  for  the  benefit  of  plaintiff,  defendant 
prays  Judgment  dismissing  the  cause  with  Its 
costa  To  this  a  r^ly  denying  the  now 
matter  was  filed. 

At  a  trial  before  the  court  and  a  Jury  Uiere 
was  a  verdict  for  plaintiff  in  the  sum  of 
S9.06,  Judgment  following,  from  which,  after 
Interposing!  a  motion  for  new  trial  and  ex- 
citing to  that  bdng  overmled,  plaintiff  has 
duly  appealed. 

It  Is  not  necessary  to  set  out  the  evidence 
further  than  to  say  that  the  member  died 
from  the  effects  of  gunshot  wound  in  his 
head;  that  a  revolver  was  found  near  him, 
one  shell  exploded,  he  lying  in  or  on  a  bed. 
Whether  it  was  a  case  of  «uiclde  or  accldoit 
was  the  Issue  on  which  the  cas^  under  the 
evidence,  wait  to  the  Jury. 

The  errors  assigned  are  to  the  admission  in 
evidence  of  a  deposition  given  by  one  Hel«i 
A.  Hughes,  it  being  claimed  that  statutory 
grounds  for  using  the  same  were  not  shown. 
It  is  further  assigned  for  error  that  the  trial 
court  erroneously  admitted  In  evidence  pro- 
ceedings before  the  coroner  at  the  Inquest  held 
on  the  body  of  Whiteside,  and  in  admitting 
the  report  of  the  "District  Court"  to  Court 
of  Honor,  same  being  hearsay.  Third,  that 
the  trial  court  erred  In  admitting  In  evi- 
dence the  testimony  of  respondmt's  counsel 
as  to  statements  made  by  plaintiff,  such 
coonsel  having  stated  that  he  sought  by  such 
testimony  to  impeach  the  credibility  of  ap- 
pellant, and,  having  failed  to  lay  the  founda- 
tion for  impeachment  by  proper  interrogation 
by  him  of  plaintiff,  the  testimony  was  in- 
admissible. Fourth,  that  the  trial  court  err- 
ed In  admitting  In  evidence  the  testimony  of 
one  Jennie  B.  Sommers  upon  her  recall  to 
the  witness  stand,  reiqMDdent's  counsel  hav- 
ing stated  that  be  wugbt  by  such  testimony 


to  impeach  the  credibility  of  appellant,  and 
having  failed  to  lay  the  foundation  for  im- 
peachment by  proper  interrogation  by  bim  of 
appellant.  Fifth,  that  the  trial  court  erred 
In  admitting  In  evidence  the  testimony  ot 
respondent's  counsel  as  to  the  statements 
made  at  his  office  by  appellant  while  con- 
sulting him  as  to  her  claim  against  respond- 
ent society,  such  communications  being  privi- 
leged by  reason  of  the  relation  of  attorney 
and  client,  thus  created  and  existing  between 
such  counsel  and  appellant.  Sixth,  that  the 
court  erred  In  refusing  to  give  Instruction  No. 
3,  offered  by  plaintiff  (appellant).  And,  final- 
ly, that  the  court  erred  In  refusing  to  grant 
plaintiff  a  new  trial,  for  the  reason,  as  It  la 
alleged,  that  the  evidence  does  not  support 
the  verdict  of  the  Jury. 

[1]  I.  The  point  is  urged  that  the  learned 
trial  court  erred  in  admitting  In  evidence  the 
deposition  of  Helen  A.  Hughes,  read  In  evi- 
dence on  behalf  of  the  defendant  below,  be- 
cause the  statutory  grounds  for  reading  same 
at  the  trial  were  not  shown.  An  examina- 
tion of  the  record  discloses  that  the  certificate 
of  the  officer  who  took  the  deposition  1b 
omitted  from  the  record.  Under  our  statute 
(section  5467  R.  S.  of  Mo.  1910  [section  6411 
R.  S.  of  Mo.  1909]),  relating  to  "when  deposi- 
tions may  be  read,"  It  is  provided: 

"The  facta  which  woald  authorize  the  read- 
ing of  the  deposition  may  be  established  by 
the  testimony  of  the  oppoung  witness  or  the 
eert^hate  of  the  o^oar  taking  tk*  same. 
•  *  *"    (ItaUes  onn.) 

It  has  been  repeatedly  hsUA  that  where  the 
certificate  of  the  ofllcer  taking  ttie  d^tosltlon 
is  not  preserved  In  the  record,  the  presump- 
tion will  be  Induced  tha.t  tbe  certificate  dia- 
doaea  a  proper  case  for  reading  tbe  deposi- 
tion. SulUvan  v.  Railway  Co.,  87  Mo.  115, 
10  S.  W.  862;  Klages  v.  Mueller,  166  Ho. 
App.  640,  loc  dt.  S4S,  149  S.  W.  327;  Tober- 
man,  Macfeey  ft  Oo.  v.  Gidley,  187  S.  W.  C93, 
loc  dt  694;  Sheets  t.  Regnier,  221  S.  W. 
417,  loc.  cit  418. 

It  follows  that  in  light  of  the  statute  and 
the  authority  of  tbe  cases  cited  supra  we 
must  rule  this  point  against  appellant. 

[2-4]  II.  Touching  the  second  alleged  error 
In  admitting  in  evidence  the  proceedings  be- 
fore the  coroner  and  the  report  of  the  'dis- 
trict Court"  to  the  Court!  of  Honor,  all  of 
which,  as  It  Is  claimed,  were  inadmissible  as 
hearsay,  tbe  learned  counsel  for  the  a.pp^- 
lant  dte  two  cases  only,  that  of  Kane  v. 
Supreme  Tent,  Knights  of  Maccabees  of  tbe 
World,  113  Mo.  App.  104,  87  S.  W.  547,  cited 
as  Kane  v.  Lodge,  and  ^tna  Life  Ins.  Co.  t. 
Mllward,  118  Ky.  716,  82  S.  W.  364,  68  L. 
R.  A.  285,  4  Ann.  Cas.  1092.  Each  of  these 
decisions  relate  only  to  the  admission  In 
evidence  of  the  proceedings  before  the  coro- 
ner and  his  verdict  or  finding. 

In  Kane  v.  Supreme  Tent.  Knights  of  Mac- 
cabees  ot  tbe  World,  supra,  our  coxai  said: 
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"ConsIderliiK  tbe  loose  and  onsatiifactorj 
manner  in  which  these  post  mortems  are  often 
held,  we  think  the  verdict  of  tbe  coroner's  jury 
would,  in  most  instances,  be  as  likely  to  lead 
the  triers  of  tbe  fact  away  from  the  truth  as 
toward  it.  It  aeemfi  to  us  that  they  ouf^bt  to 
be  classed  rather  as  hearsay  than  as  tbo  re- 
sult of  a  judicial  inTestigaUon,  and  tor  this 
reason  rejected  as  eridence  in  dril  eases.'*' 

That  Is  practically  the  holding  of  the 
Courts  of  Appeals  o£  Kentucky,  on  a  very 
elaborate  examination  of  the  question,  in  the 
case  above  cited. 

In  Queatbam  v.  Modern  Woodmen  of 
America,  148  Mo.  Ai>p.  33,  127  S.  W.  661.  it 
la  stated  that— 

As  a  general  rule  "proofs  of  death  famished 
by  a  beneficiary  to  tbe  insurer  in  accordance 
fritb  the  stipulations  of  the  policy  are  admis- 
sible in  evidence  against  such  beneficiaries  as 
admissions  by  him  of  the  truth  of  the  state- 
ments therein  contained.  Although  there  is 
strong  reason  for  tbe  rule  where  the  statement 
is  made  directly  by  the  beneficiary,  it  is  sub- 
ject to  tbe  qualification  that  the  beneficiary 
will  not  be  estopped  by  erroneous  statements 
In  tbe  notice  of  proofs  of  death  under  all  cir- 
cumstances. In  other  words,  succinctly  stated. 
In  proper  cases,  admissions  contained  in  such 
proofs  may  be  explained  on  the  trial.  They 
are  only  prima  facie  that  tbe  facts  stated  are 
true"  (citing  many  authorities). 

This  rule,  that  the  beneficiary  sending  in 
proofs  is  not  conclusively  bounty  by  admis- 
sions contained  therein,  and  that  they  are 
prima  fade  evidence  of  admission  against 
Interest,  has  been  frequently  followed  In  other 
cases,  as  see  Gastens  v.  Supreme  Lodge,  etc.,' 
190  Mo.  App.  6T.  175  S.  W.  284,  where  at 
page  66  It  Ifl  siUd,  referring  to  tbe  iffoofs 
famished  t^r  tbe  boiefldary: 

"Such  proof  is  eonduslTe,  too,  on  the  par^ 
furnishing  it,  touching  tbe  fact  of  auicide  nnlese 
«ontrBdicted  or  properly  explained  as  by  show- 
ing some  mistake  or  misapprehension  or  some- 
thing  otherwise  calculated  to  reUeve  against  it." 

A  like  bedding  was  also  made  In  Stephens 
T.  Metropolitan  Life  Ins.  Go.,  100  Mo.  App. 
67S,  loc.  cit  680,  176  8.  W.  253.  See,  also. 
Bmck  T.  Ins.  Oo..  IM  Uo.  App.  629.  loc.  cit 
688,  185  S.  W.  TSS,  and  many  other  cases, 
the  last  being  Williams  et  al.  v.  Modern 
Woodmen  of  Amer.,  not  yet  offldally  repcurt- 
ed,  but  see  221  8.  W.  414. 

Holding  that  the  rule  did  not  apply  In  that 
case,  and  referring  to  the  effect  of  the  hear- 
ing befture  a  cortmer  and  his  verdict,  onr 
court.  In  tbe  Queatham  Case,  supra  (148  Ho. 
App.  loc.  dt  49,  127  S.  W.  665)  said: 

"We  believe,  therefore,  while  such  verdict 
is  competent  to  be  received  In  evidence  as  a 
part  of  the  proof  that  tbe  death  of  the  insnred 
occurred,  it  is  not  even  prima  fade' competent 
as  tending  to  prove  the  cause  of  such  death  and 
this  is  true  when  It  Is  Introduced  by  either 
party." 

Several  cases  are  cited  in  sui^rt  of  this, 
although  there  are  many  authorities  to  tibe 


contrary.  The  modem,  certainly  the  Ameri- 
can rule,  la  that  proceedings  befwe  a  «»<- 
oner  and  tbe  verdict  of  himself  or  tbe  Jniy 
are  not  ordinarily  competat  In  dvil  caKS. 

In  Sullivan  v.  Seattle  ESec  Co.,  51  Wasih. 
71,  commencing  at  page  72  (97  Pac.  1109, 
1110. 130  Am.  St  Bep.  10) .  It  la  said,  consldeiv 
Ing  the  challenge  as  to  the  cranpetency  of  tbe 
report  of  the  coroner: 

"It  was  formerly  held  that  the  record  of  the 
coroner's  Inquest  on  a  dead  body  was  compe- 
tent, but  not  condusive,  evidence  of  the  cause 

of  death  In  all  dvil  actions,  because  it  was  the 
result  of  an  inquiry  made  under  competent 
public  authority  to  ascertain  matters  ot  public 
interest  and  concern,  1  Greenleaf,  |  558. 
This  rule  still  prevails  in  a  few  jurisdictions, 
but  tbe  great  weight  of  modem  authority  is 
against  it** 

A  multitude  of  cases  are  dted  by  the  conit 
in  support  of  this  proposition,  and  tbe  oouit 
concludes  (61  Wash.  loc.  ctt  73,  97  Fac  1110. 
130  Am.  St  Bep.  10): 

'The  rule  exdoding  such  records  prevails 
indiscriminately  in  actiras  on  Insnrance  poUdes 
and  In  actions  to  recover  damages  for  death  by 
a  wrongful  act  u  will  appear  from  an  exam- 
ination of  the  cases  dted." 

In  Re  Elstate  of  Bertha  M.  Dolbeer,  1^ 
Oal.  227.  loc  clt.  246,  86  Pac.  605.  loc.  dt 
704,  9  Ann.  Cas.  795,  the  Supreme  Court  of 
California  held  that  the  action  of  the 
trial  court  In  exduding  the  verdict  of  the 
coroner's  Inquest  on  the  bodies  of  two  of 
the  parties  whose  Interests  were  Involved 
was  correct  the  court  saying; 

"It  has  been  expressly  decided  In  this  state 
t&at  a  verdict  of  a  coroner's  Jury  is  not  ad- 
missible in  such  a  case  as  tUa." 

That  case  was  a  contest  over  a  vill,  but 
the  same  rule  applies  here. 

It  does  not  appear  in  any  ot  ttieae  cases 
last  dted  from  other  states,  or  In  tbp  Kane 
or  SStXM  Ufe  Ins.  Company  cases,  supra, 
that  the  dalmant  had  accompanied  her  proof 
of  loss  with  the  proceedings  bef(»«  tbe  cor^ 
oner  or  bis  finding. 

We  do  not  find  In  the  rules  at  tbe  defend- 
ant OTder  or  in  the  certificate  itself  any  re- 
quirement that  the  verdict  of  the  oonmer, 
if  an  Inquest  is  hdd.  ba  fnml«hed  as  part 
of  the  proofs  of  death.  There  is  evidence 
in  the  case,  however,  tending  to  show  tbat 
the  plaintiff  here  had  accompanied  ber  proofs 
of  death,  both  wltb  the  proceedings  before 
the  coroner  and  tbe  verdict  of  the  c(mm«r's 
Jury,  as  well  as  by  other  documents.  She 
offered  evidence  In  esqplanatlfHi  or  denial  of 
these  as  her  act 

As  we  have  seen,  when  the  dalma&t  as 
It  is  said,  accompanies  her  proof  ot  loss  with 
the  proceedings  before  the  coroner,  such  state- 
ment by  her  with  the  accompanying  papers 
are  competent  and  receivable  in  evidence  as 
admissions  by  her,  subject  almtys  to  ber  rl^t 
to  dtber  qualify  them,  ei^lala  them,  or  abow 
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that  as  a  matter  of  fact  sbe  bad  not  trans- 
mitted them  with  her  proofs  of  loss.  That 
is  the  rule  stated  In  our  own  courts,  as  will 
be  seen  by  the  cases  cited  above.  It  is  also 
recognized  as  the  rule  in  other  jurisdictions. 
Thus,  In  Erogh  t.  Modern  Brotherhood,  1^ 
Wis.  397,  141  N.  W.  276,  45  L.  R  A.  (N.  S.) 
404,  it  appeared  that  the  certificate  of  In- 
surance required  that  If  a  coroner's  inquest 
was  held,  a  copy  of  the  verdict  of  the,  cor- 
oner's Jury,  properly  certified,  should  be 
fumtabed  by  the  clalnfant  as  a  part  ot  the 
proofs  of  death,  but  tills  was  not  done;  no 
certificate  having  been  furnished  by  the 
plalntilE  in  tbe  case.  Instead  of  that,  how- 
ever, it  appeared  that  such  a  copy  was  at- 
tached to  a  notification  of  the  death  of  Erogh, 
made  to  defendant  by  its  agent,  as  required 
by  Its  by-laws,  and  this  was  the  copy  wlilch 
was  sou^t  to  be  Introduced  In  evidence, 
and  which  the  trial  court  rejected.  Plain- 
tiff herself.  It  appeared,  had  had  nothing  to 
do  with  famlshtng  the  certificate.  Under 
these  clrcnmstances  the  Supreme  Court  of 
Wisconsin  (153  Wis.  loc.  cit  402,  141  N.  W. 
278,  45  I..  R.  A.  [N.  S.]  404)  said: 

"Had  It  been  a  part  of  tbe  proofs  of  death 
famished  by  her  it  would  have  been  competent 
as  an  admiaslon  agaioBt  interest,  which,  while 
not  coQclosive,  would  have  been  prima  fade 
evidence  against  her  [citing  cases].  But  where 
the  coroner's  verdict  is  furnished  by  the  com- 
pany's agents  the  rale  does  not  apply.  NoUiin^ 
they  do  without  the  knowledge  or  consent  of 
the  plaintiff  or  beneficiaries  can  be  received 
as  admissions  against  them,  and  the  verdict 
of  the  coroner's  jury  was  properiy  exclnded" 
[dtiiig  cases]. 

Sxamlnifig  the  abstracit  in  this  case,  it  Is 
very  difficult  to  say  how  these  proceedings 
before  the  coroner,  as  well  as  the  proceed- 
ings before  the  council  and  the  report  of  the 
"district  court"  to  the  Court  of  Honor  got 
into  the  record.  At  all  events,  It  appears 
that  the  proceedings  before  the  coroner  and 
before  the  "district  court"  were  attached  to 
tbe  proofs  of  death,  which  purported  to  have 
been  forwarded  to  the  supreme  officer  of  the 
defendant  order.  If  thati  Is  the  case,  then 
Tve  hold  that  these  matters  were  properly 
admitted  In  evidence,  subject,  as  before  said, 
to  the  right  of  tbe  plaintiff  to  make  such  ex- 
planation In  regard  to  them  as  she  was  able 
to  do.  This  disposes  of  the  second  point 
made  by  learned  counsel  for  the  appellant, 
and  we  hold  It  against  them,  and,  as  the 
record  appears  before  us,  these  were  properly 
admitted. 

[6]  III.  Touching  the  third  point  made, 
that  the  statements  of  tbe  attorney  for  de- 
fendant as  to  conversations  between  himself 
and  plaintiff  In  his  office,  concerning  this 
claim,  were  not  admissible  because  the  prop- 
er ground  had  not  been  laid  for  impeachment, 
and  because  privileged,  we  hold  the  point 
against  appellant  This  also  applies  to  tbe 
fifth  aaslenmoit  While  it  is  true  that  de- 


fendant's attorney  stated  tiiat  he  offered  this 
as  impeachment  of  appellant,  whm  we  ex- 
amine the  testimony  itself  it  Is  not  of 
tbe  nature  ot  an  Impeachment,  but  Is  con- 
tradictory of  a  statement  which  had  been 
voluntarily  made  by  the  plaintiff  herself  In 
her  cross-examination  as  to  what  had  occur- 
red between  herself  and  that  attorney.  By 
this  testimony,  which  tame  in  without  objec- 
tion and  was  volunteered  by  plaintiff  herself, 
tbe  door  was  open  for  the  attorney  to  give 
his  version  of  what  had  occurred  between 
them.  Plaintiff  had  herself  removed  the  bar 
of  secrecy,  and,  while  not  in  the  line  of  Im- 
peachment, tBe  testimony  of  the  attorney  was 
properly  admissible  In  contradiction  of  the 
plaintiff,  and  was  not  privileged. 

ly.  As  to  the  fourth  point  made  as  to  the 
admission  in  evidence  of  the  testimony  of  the 
witness  Jennie  S.  Sommers  upon  her  recall 
to  the  witness  stand,  we  are  not  able  to  find 
any  Justification  for  this  claim,  nor  do  we 
find  that  any  objection  waa  made  to  that 
evidence. 

[I]  V.  Error  is  assigned  on  tbe  refusal  of 
the  trial  court  to  give  instmctlon  numbered 
8,  requested  by  platntlCt.  This  instruction 
reads  as  follows: 

"The  court  iostmcts  the  Jury  that,  In  de- 
termining whether  John  L.  Whiteside  did  or 
did  not  commit  suicide,  unless  the  facts  are 
so  clear  and  indisputable  as  to  exclude  every 
other  reasonable  hypothesis  other  than  that 
tbe  said  Whiteside  committed  suicide,  then  yon 
mast  find  that  his  death  nsulted  from  some 
cause  other  than  aulddei" 

In  the  recent  case  of  PrentlBs  t.  IlUncds 
Life  Ins.  Co.,  225  S.  W.  695  (loa  dt  701) 
an  Instruction  of  liKe  diaracter  was  under 
consideration,  and  the  court  held: 

"While  it  is  true  that  suidde  Is  not  presumed, 
and  cannot  he  found,  as  a  matter  of  law,  when 
tbe  evidence  is  wholly  drcomstantial,  unless 
such  drcumstances  exdude  every  reasonable 
hypothesis  except  suidde,  yet  it  is  improper 
in  an  Inatructlini  to  so  state  to  the  iniy  when 
there  is  evidence  both  for  and  against  snidde. 
Brunswick  v.  Standard  Acc.  Ins.  Go.,  278  Mo. 
154,  213  S.  W.  loc.  dt  60,  7  A.  L.  R.  1213; 
Kane  v.  Lodge,  113  Mo.  App.  loc.  dt.  118,  119, 
87  S.  W.  547.  In  the  case  at  bar,  there  was 
the  strongest  sort  of  evidence  showing  that  the 
assured  committed  suidde,  and  in  the  (ace  of 
such  evidence  all  presumptions  disappear,  and 
it  is  for  the  jury  to  determine,  under  aU  the 
facts  and  drcumatanees  in  the  case,  whether 
tbe  assured  did  commit  snidde,  and  on  this 
proposition  the  burden  of  proof  was  upon  1^ 
defendant  insurance  company.  In  dvil  cases, 
even  where  the  cause  of  action  or  defense  is 
based  upon  a  criminai  charge  a  preponderance 
of  the  evidence  is  suffident,  although  the  evi- 
dence is  all  circumstantial.  It  need  not  be 
proved  beyond  a  reasonaUe  doubt,  ot,  what  is 
the  same  thing,  exdude  every  other  reasonable 
hypothesis.  State  ex  rel.  v.  Ellison,  268  Mo. 
239,  187  S.  W.  23;  Edwards  v.  Knapp  Co.,  97 
Mo.  432,  10  S.  W.  64;  Smith  v.  Borros,  106 
Mo.  101,  16  S.  W.  881,  18  L.  B.  A.  59,  27 
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Am.  St  Bep.  829;  Manban  v.  liu.  Co.,  48  Mo. 
BSa." 

On  anthOTlty  of  the  Prentlas  Case,  supra, 
we  mnst  rnle  that  there  was  no  error  In 
the  refusal  of  this  Instructioii  as  drafted. 

It  follows  from  what  we  have  stated  abore 
that  there  Is  no  error  In  the  record  effecting 
the  merits  of  the  case,  and,  the  Judgment  be- 
ing for  the  right  party  It  should  be,  and  the 
same  la  hereby,  ordered  affirmed. 

AMMNf  P.  J.,  concurs. 
DAUES,  J.,  not  Bitting. 


LARSON  at  tl.  V.  8H0CKLEY  0l  aL  (No. 

2632.) 

(BpriasfieM  Court  of  Appeals.   Missouri.  May 
8,  1921.  Behe&ring  Denied  June 
20,  1921.) 

1.  Apped  awl  •rrar  «s>54»-^ppdlapt  asaklng 
nnaad  baoaaw  loM  aoCw  of  avldaaoa  pre- 
voat  traasoript  and  bill  af  aotoopthiBa  Is  not 
aotltled  to  retrial  as  of  right  aad  aaat.be 
without  fault. 

An  application  for  remand  of  a  cause,  ap- 
pealed on  the  ground  that  the  stenographer's 
notes  of  the  evidence  had  been  lost,  rendering 
it  Impossible  to  secure  the  transcript  and  file 
bin  of  exceptions,  is  not  a  case  where  the  ap- 
pellant can  demand  a  retrial  aa  a  matter  of 
right,  but  la  one  In  which  tiie  appellate  court 
In  the  exerdao  of  a  wise  ^aeretion  may  grant 
or  refuse  the  relief  asked,  and  appellant  to  be 
ontttled  to  Boeh  relief  must  be  free  from  fault 
and  must  have  ezerdsed  proper  diUgonca. 

2.  Appeal  and  error  «=3>54S— Pasta  hold  to 
■how  that  appollaat  aaaklag  retrial  beoaase 
of  loot  ataaograpbei'a  Mtas  was  utt  with- 
out faolt 

On  appellants  motion  for  retrial  because 
)rf  lost  stenographer'g  notes  AeW,  from  facta  in 
the  record,  that  appellants  had  failed  to  sns- 
tain  the  burden  of  proving  that  they  had  been 
aiigent  and  free  from  fault  in  not  aeeunng 
transcript  of  the  evidence. 

Appeal  from  carcuit  Court,  Taney  County; 
rr«d  Stawart,  Judge. 

Action  by  H.  A.  Larson  and  another 
against  Edwin  M.  Shockley  and  others. 
From  a  judgment  therein  plaintiffs  appeal 
and  apply  for  a  remand  for  new  trial  be- 
cause of  loat  stonograph^s  notes  prevent- 
ing securing  a  transcript  and  filing  a  bill 
ctf  ezceptlona  i^ipUcatlon  loosed,  and  ap- 
peal diamlBsed. 

M.  B.  Lively*  of  Webb  City,  for  appellanta. 

I^ewia  Luster,  of  Springfield,  for  reepond- 

COX,  P.  J.  This  case  was  tried  In  the  cir- 
cuit court  of  Taney  county  and  Involved  a 


receivership.  At  the  April,  191S«  tenn  of  ttie 
Taney  county  dreolt  oonrt,  tlie  reoelTer 
made  bla  final  report  whldi  was  modlfled  to 
some  extent  and  approved  and  certain  allnw- 
ances  made  and  certain  mims  taxed  agalmt 
appellant.  We  asaome  that  a  matl<m  for 
new  trial  was  filed  at  that  term  and  the  canae 
conttnoed  on  the  motion  for  the  appeal  vaa 
granted  in  April,  1919.  At  the  October,  1919, 
tenn  of  this  court,  reepondents  filed  a  mo- 
tion to  affirm  the  judgment  for  failure  of 
appellants  to  comp^  with  tbe  roles  of  tbls 
court.  This  motion  was  overruled  and  the 
case  continued  to  the  Mandi  term,  tB2X>.  At 
that  time,  appetlants  secured  a  contlnoance 
to  the  October  term,  19S0',  and  at  that  tcxm 
secured  another  continuance  to  this  tmn. 
At  this  term,  appellants  filed  an  application 
to  have  tbe  cause  remanded  for  a  new  trial 
oa  the  ground  that  tbe  stenographer's  notee  of 
the  evidence  bad  been  lost  and  It  .was  tbsn- 
fore  Impoestble  for  bim  to  secure  a  tran- 
script of  the  evidence  and  file  Mil  of  esaep- 
tlons  in  the  case.  Respondents  resist  tfals 
application  and  Insist  that  the  a^teal  sboold 
be  dismissed  and  tbls  litigation  ended. 

[1]  Appellanta  show  by  affidavit  that  wblle 
this  receivership  was  pending  evidence  was 
taken  by  three  different  stenc^aphers;  that 
attorn^  for  appellants  soon  after  taking  the 
appeal  filed  with  the  court  reporter  that  took 
the  last  oral  evidence  an  order  for  a  bill  of 
exceptions  and  complete  transcript  at  the 
evidence  In  said  cause.  They  aso  filed  the 
affidavits  of  two  of  tbe  stenographers,  one 
made  on  tlie  15th  of  November,  1920,  stat- 
ing that  she  had  been  requested  by  at- 
torney for  appellants  to  make  a  transcrU>t 
of  the  evldrace  taken  by  her  but  that  her 
notes  could  not  be  found  and  she  had  not 
prepared  tbe  transcript  for  that  reason. 
When  tbls  request  was  made,  or  when  she 
discovered  that  her  notes  were  misplaced,  la 
not  stated.  The  affidavit  of  the  other  st^og- 
rapber  was  made  on  the  7th  day  of  Decem- 
ber, 1^,  and  stated  lu  substance  the  same 
thing.  This  affidavit  did  not  show  when 
the  request  for  a  transcript  had  been  made 
nor  when  he  discovered  that  his  notes  were 
misplaced.  Respondents  have  filed  a  letter 
received  tcom  one  of  these  stenographers  dat- 
ed August  25,  1920,  stating  that  she  had  not 
recelred  an  ordm  for  a  tran«:rtpt  at  that 
time  and  that  she  was  then  unable  to  locate 
her  notes.  Also,  a  letter  from  one  of  the 
stenograxdierB,  Oscar  Sanders,  who  took  part 
of  the  testlmoay,  addressed  to  attorney  tor 
respondent  and  dated  August  SO,  19^,  In 
which  he  stated  that  he  resigned  aa  Menog- 
rapher  and  was  inducted  Into  the  United 
States  Army  in  December,  1917,  and  spent 
practically  all  of  191S  and  1919  in  France; 
that  while  acting  as  stenographer  be  took 
testimony  In  this  case  in  1917,  and  wbile  fai 
France  be  had  correspondence  with  wwA- 
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lants"  attorney  In  regard  to  another  case 
tried  In  Taney  county  and  had  made  a  tran- 
script for  hlra  to  tliat  case  while  In  Prance, 
but  that  this  case  was  not  mentioned  to 
him ;  that  he  left  his  notes  In  the  vault  of 
the  circuit  clerk  at  Ava,  Douglas  county, 
Uo.;  and  that  If  they  are  still  there,  he 
could  secure  them  and  make  a  transcript  of 
the  evidence  ta.kea  by  him. 

We  do  not  think  the  fdiowlng  made  entitles 
appellants  to  a  reversal  and  new  trial.  This 
Is  not  a  case  in  which  an  appellant  can  de- 
mand a  retrial  as  a  matter  of  right,  but  Is 
one  in  which  the  appellate  court  in  the  exer- 
cise of  a  wise  discretion  may  grant  or  refuse 
the  relief  asked,  and  it  Is  conceded  that  to 
entitle  an  appellant  to  such  relief,  he  must 
be  free  from  fault  and  must  have  exercised 
proper  diligence.  The  principle  involved 
and  the  rule  by  which  appellate  courts  are 
guided  In  cases  of  this  character  are  well 
stated  by  Judge  Trimble,  speaking  for  the 
Kansas  City  Court  of  Appeals  to  the  case 
of  Stevens  et  al.  v.  Chapin,  227  a  W.  874, 
loc.  dt  876,  as  follows: 

"The  right  of  appeal  ia  a  creatare  of  the 
statute,  and  shice  there  is  no  statnte  provid- 
ing for  a  new  trial  becaaae  the  stenographer's 
notes  are  destroyed,  the  right  to  have  a  caoae 
remanded  on  tliii  ground  must,  in  a  large  de- 
gree, depend  upon  the  circumatances  of  each 
case.  And  the  question,  whether  appellant  is 
to  be  granted  relief  on  aaeh  ground  shoold  be 
determined  npon  princtples  analogous  to  tquit- 
able  doctrines  rather  than  the  strict  rules  of 
law.  Appellant  la  not  asking  for  something 
to  which  he  is  entitled  as  a  matter  of  strict, 
absolute,  legal  right  but  for  that  which  the 
court,  in  the  exercise  of  Inherent  extraordinary 
powers,  will  grant  to  prevent  a  possible  injus- 
tice being  done  to  one  who  is  himself  wholly 
without  fanlt  or  Uame.  In  every  case  whldi 
we  have  examined,  this  freedom  from  fanlt  or 
blame  on  the  part  of  one  aeeUng  soch  relief  Is 
a  necesBBry  prereqolaita  to  tbm  granting  9t 
tiie  relief  sought"— citing  cases. 

Further  It  Is  stated : 

"Not  only  must  an  appellant  in  such  ease  be 
free  from  actual  fault  or  negligence,  bat  he 
must  also  show  that  he  exercised  due  diligence 
and  was  free  from  laches." 

[2]  The  burden  Is  on  appellants  to  show 
that  they  have  been  diligent  and  are  free 
frtnn  default.  Here  there  is  no  evidence  of 
any  showing  that  any  effort  was  ever  made 
to  get  a  transcript  of  the  testimony  taken 
by  Mr.  Sanders.  True,  appellants  state 
that  they  ordered  a  full  transcript  from  the 
stenographer  who  took  the  last  oral  testi- 
mony, but  they  did  not  even  toquire  .whether 
that  sten(%rai^er  had  possession  of  the  notes 
of  the  other  stenographers  or  could  procure 
them,  or  if  procured,  that  they  could  be 
transcribed  by  him.  There  is  no  evidence 
ahowint;  when  the  stenographer's  notes  were 
first  discovered  to  have  been  misplaced  or 


that  any  effort  had  ever  been  made  to  pre- 
pare a  bill  of  exceptions  without  them.  It 
also  seems  to  us  that  proper  diligence  would 
have  required  appellants  to  have  learned 
whether  or  not  a  transcript  of  the  evidoice 
could  have  been  secured  long  before  they 
knew,  or  claim  they  did  learn,  that  fact. 
We  do  not  feel  that  under  the  showing  made 
here  we  ought  to  grant  the  relief  asked. 

The  application  to  r^and  this  case  for 
new  trial  will  he  realised,  and  appeHanti^  ap- 
peal dismissed.  . 

FABBIN6T0X  and  BBADLBT,  JJ.,  OOQ- 
cur. 


RUEMMELI-DAWLEY   MFG.  CO.  v. 
DEPARTMENT  STORES  CO. 
(No.  IB066.) 


MAY 


(Bt  Lool*  Oonxt  of  Anmls. 

May  8,  1921.) 


IBsMiizL 


1.  Work  and  labor  «=3l3— Plalatlir  saiag  speji 
quantum  meruit  bound  by  terms  sf  apaotal 

oontraot. 

Where  plaintiff  has  introcTaced  a  special 
contract  in  support  of  Ma  action  upon  qnantum 
meruit  for  services  rendered,  his  claim  being 
based  ni>on  "extras"  not  part  of  the  general  con- 
tract, he  ia  bound  by  the  terms  of  the  contract 
redting  conditions  under  whidi  extra  labors 
were  to  be  performed. 

2.  Contraots  ^346(9)— Defemhint  always  at 
liberty  nnder  general  danial  to  overthrow 
oontraot  asserted. 

Defendant  under  a  general  denial  Is  al- 
ways at  liberty  to  disprove  and  overthrow  a 
contract  asserted  against  him  by  proving  that 
it  was  materially  different  from  the  one  so 
asserted,  but  can  introduce  no  evidence'  of  new 
matter  to  avoid  the  legal  effect  or  operation 
of  allegations  of  fact  in  the  complaint 

3.  Work  and  labor  «»27(4)— Dsfeadaat  held 
entitled  to  prove  that  extras  sned  for  wen 
not  aattiorlzad  In  writing. 

Where  plaintiff,  aning  in  quantum  meruit 
for  extras  furnished,  introduced  the  contract 
to  evidence  to  make  oat  ita  case,  and  the  con- 
tract apecifically  provided  that  no  "extra  pay- 
ment" would  be  allowed  for  "extras"  unless 
same  were  authorized  in  writing  and  the  price 
agreed  upon  to  advance,  defendant  was  enti- 
tled under  a  general  denial  to  show  that  no 
written  order  was  ever  given  for  any  of  the 
extra  work  or  materials  sought  to  be  recover- 
ed for. 

Appeal  from  St.  Louis  dnmlt  Court; 
Rhodes  E.  Cave,  Judge. 
"Not  to  be  officially  pubUabed." 

Action  by  the  Buemmeli-Dawley  Manufac- 
turtog  Company  against  the  May  Departmoit 
Stores  Company,  Judgment  for  defendant 
and  plaintiff  appeals.  Affirmed. 
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Xagel  St  Klrbr,  ot  St  Loaia,  for  appelUmt 
Natiian  Frank  and  Blchard  A.  Jonea,  botb 
nt  St  Iionis,  for  respondcDt 

BECKER,  J.  Plaintiff  vas  <nie  of  the 
contractors  engaged  In  the  preparation  of 
the  premises  leased  by  the  defendant  in  the 
Railway  Exchange  Bnildlng  in  St  Louis. 
The  part  of  this  work  which  plaintiff  was  to 
perform,  namely,  that  of  constructing  and  In- 
stalling a  refrigerating  plant  and  the  work 
connected  therewith,  was  corwed  by  a  writ- 
ten ctmtract  between  plaintiff  and  defendant 
executed  prior  to  tile  doing  of  the  work. 

Under  the  flre  counts  of  its  petition  plain- 
tiff seeks  to  recover  upon  quantum  meruit 
for  labor  and  material  claimed  to  have  been 
furnished  upon  and  in  connection  with  this 
work.  The  defoidanCa  answer  to  each  of 
tile  counts  was  a  general  denial. 

The  case  was  tried  to  the  court  without 
the  intervention  of  a  jury.  At  the  trial,  as 
part  of  Its  case  In  chief,  plaintiff  offlered, 
and  there  was  received  in  evidence  the  said 
written  ccmtract  between  plaintiff  and  de- 
fendant, and  plaintiff  sought  to  establish  that 
the  various  Items  upon  which  it  based  its 
claim  were  "extras,"  and  not  contemplated  to 
be  furnished  as  a  part  of  the  general  con- 
tract. This  contract  as  Introduced  in  evi- 
dence, as  to  the  method  by  which  anytiilng 
for  which  extra  compensation  waa  to  be 
claimed,  required  as  a  conditlm  precedent 
thereto  that— 

"Any  modific&tion  of  plans  and  speclflca- 
tioDS  deemed  adviaable  by  the  owner,  before 
or  during  tiie  conatmction  of  the  work,  shall 
be  eBtimated  upon  at  the  time  by  the  contrac- 
tor, and,  if  saUsfactory  to  the  owner,  he  wOl 
order  work  done  at  the  prices  agreed  upon  in 
writing:  otherwise  extra  work  shall  not  be 
allowed,  and  the  contractor  wfll  not  be  allowed 
extra  payment  for  same." 

During  the  progress  of  the  trial  the  de- 
fendant was  permitted,  over  objection  of  the 
plaintiflT,  to  introduce  testimony  to  the  effect 
tliat  no  written  orders  had  been  given  for 
any  of  the  items  mentioned  In  plaintiff's  pe- 
tition. 

No  declaratitms  of  law  were  asked  for  or 
given,  and  the  court  made  no  finding  of  facts. 

The  court  found  for  defendant  on  each  of 
the  counts  in  plaintiff's  petition,  and  plain- 
tiff appealed. 

Plaintiff  below,  appellant  here,  assigns  as 
error  the  ruling  of  the  court  which  permitted 
defendant  to  introduce  testimony  to  the  effect 
that  no  written  orders  were  given  for  the 
work  sued  on  in  the  several  counts  In  plain- 
tiff's petition,  and  In  the  overruling  of  plain- 
tiff's objection  to  such  testimony  on  the 
grounif  that  the  only  basis  for  any  auch  evi- 
dence wna  to  be  found  In  the  written  contract 
between  plaintiff  and  defendant,  and  that  this 
contract  should  have  been  specially  pleaded 
by  the  defendant  in  its  answer  had  it  intend- 
ed to  tely  upoQ  its  provisions. 


"  *  •  •  It  is  very  true  that,  where  work 
is  done  or  services  performed  under  a  special 
contract,  and  the  plaintiff  has  fall;  perform^ 
the  contract  on  his  part,  and  nothing  remains 
but  a  duty  on  the  part  of  the  defendant  to  pay 
the  price  agreed  on,  the  plaintiff  ie  not  in  Bath 
case  bound  to  sue  on  the  written  contract,  but 
may  use  tbe  common  counts  in  assumpsit  but 
still,  when  the  contract  is  proddced  on  the 
trial,  tha  idalntlff  wiU  be  required  to  prove 
that  he  has  performed  the  contract  m  hla 
part,  and  that  by  virtue  of  the  provisiona  of 
the  contract  the  defendant  la  required  to  pay 
the  price  agreed  on;  if  any  fact  necessary  to 
create  a  liability  on  the  part  of  defendant  to 
pay  is  wanting,  the  plaintitE  cannot  recover." 
Stout  V.  St.  Louis  Tribune  Co.,  62  Mo.  3^, 
loc.  dt  847;  Ingram  ▼.  Asbmore,  12  Mo.  674; 
Mansur  v.  Botts,  80  Mo.  6S1;  Redman  v. 
Adams.  166  Mo.  00,  66  S.  W.  300;  WiUiama 
V.  Chicago  By.  Co.,  112  Mo.  46S,  20  a  W.  631. 
34  Am.  St  B«p.  40B. 

.  And  it  has  treqnentiy  been  held  ta  anch 
cases,  however,  that  the  contract  between  the 
parties  may  be  "used  as  an  instrumcsit  of 
proof."  Meenan  t.  Doooghoe,  00  Ma  403. 
See,  also.  Stockman  v.  Allen.  160  Mo.  App. 
229,  142  S.  W.  744;  American  Surety  Co.  v. 
CoDBt  Co.,  182  Mo.  App.  667,  loc.  dt  674,  160 
S.  W.  333. 

"Though  in  form  this  Is  a  suit  for  money  had 
and  received,  and  not  one  on  a  special  contract 
nevertheless,  a  special  contract  having  been 
estabUshed,  the  rights  of  the  parties  were  to 
be  determined  In  accordance  with  it  Fox 
V.  Car  Co.,  16  Mo.  App.  122;  Manaur  v.  Botts, 
80  Mo.  651,  656."  Beagles  v,  Robertson,  135 
Mo.  App.  306,  loc.  dt.  324,  116  8.  W.  10i2. 

And  In  the  case  of  Williams  v.  Chicago  Ry. 
Co.,  112  Mo.  463,  20  S.  W.  631,  34  Am.  St,  ReP. 
40S,  wherein  plaintiff  sued  on  the  commtHi 
count  Indebitatus  assumpsit  as  for  a  quantum 
meruit  on  the  question  as  to  what  effect  tbe 
contract  in  evidence  should  be  given,  tbe 
court  said: 

"Having  held  that  plaintiffs  under  tiie  aDe- 
gations  in  tbeir  petition  could  show  tbe  amount 
and  value  of  their  labor  not  exceeding  the  con- 
tract price,  the  question  necessarily  arises: 
What  effect  is  to  he  given  the  contract  In  such 
a  case?  We  answer  that  the  contract  mast 
still  costroL" 

[11  Thus  It  would  seem.  uuAer  the  authori- 
ties, that  where  plaintiff,  as  In  this  case,  has 
introduced  a  special  ctmtract  In  support  of 
his  action  upon  quantum  meruit  for  services 
rendered,  he  Is  bound  by  the  terms  of  the 
contract.  Here  plaintiff,  however,  has  clMir- 
ly  failed  to  prove  that  it  has  complied  with 
the  contract  introduced  in  evidence  by  it, 
with  regard  to  the  provision  which  requires 
that  any  and  all  work  In  the  way  of  "extras" 
must  be  authorized  In  writing  and  tbe 
amount  to  be  charged  therefor  specifically 
agreed  to;  otherwise  "extra  work  shall  not 
be  allowed  and  the  contractor  will  not  bd  al- 
lowed extra  payments  for  samfti" 
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[I]  In  thta  connection  It  mvst  be  remem- 
bered  tbat  defmdant  onder  a  general  denial 
"is  always  at  Ub«ty  to  disprove  iCbd  over- 
throw the  contract  asserted  agaliiBt  blm  bT 
proving  that  It  was  materially  dlffermt  from 
the  one  so  asserted."  Wllkerson  v.  Famham, 
82  Mo.  672,  loc;  dt.  679.  And  so  defendant 
here,  under  Its  general  denial,  could  Intro- 
dace  as  evidence  anything  which  tmded  di- 
rectly to  cmtrovert  the  material  allegations 
of  fact  In  the  complaint,  but  could  Introduce 
no  evidence  of  new  matter  to  avoid  the  legal 
effect  or  operation  of  such  facts.  A  gmeral 
denial  goes  to  the  facts  alleged,  and  not  to 
the  liability  arUdng  from  those  facts. 

[t]  Under  deftiidanfs  theory  of  tiie  case 
plaintiff  never  had  a  canse  of  action  for  ei- 
ther or  any  of  the  connts  sued  on,  and  there- 
fore was  entitled,  under  its  plea  of  general 
denial,  to  show  any  matter  which  toided  to 
iwove  tbat  plaintiff  at  no  time  had  a  cause 
of  action.  Therefore,  since-  the  contract  it- 
sel:^  wUch  iri^tifl  Introduced  in  evidence 
to  make  out  its  case,  QMClflcally  provided 
that  no  "estsa,  paym«t8"  will  be  allowed  for 
*^tra8"  unless  same  are  authorized  in  writ- 
ing and  the  price  agreed  upon  in  advance, 
the  defimdant  was  clearly  mtitied  to  show 
that  no  written  order  was  ever  given  for  any 
of  the  "^ra"  work  or  materials  sought  to 
be  recovered  for  in  the  aevenl  counts  ct 
lOaintUrs  petition. 

As  to  aroellant's  argument  that  reqpond' 
ent  waived  this  provlrion  of  the  cootract,  it  is 
sufficient  to  say  that  plabitlfl  did  not  make 
out  such  a  case  of  waiver  as  to  make  it  a 
question  of  law  for  the  court,  but  It  was 
clearly  a  question  of  fact  for  the  court,  Edt- 
ting  as  a  jury,  and  under  tiu  evldoice  the 
court,  sitting  as  a  jury.  In  rendering  a  gen- 
eral finding  for  the  datendant  decided  this 
point  against  plaintiff. 

No  declarations  of  law  were  asked  for  or 
^ven,  and  the  court  made  no  special  finding 
of  facts.  Finding  no  error  in  the  record  prej- 
udicial to  plaintiff's  rights,  and  the  record 
showing  substantial  testimony,  if  believed,  to 
support  the  finding  ot  the  learned  trial  judge, 
we  order  the  judgment  afflrmedl 

AlfLEN,  P.  3^  concurs. 


NEAL  V.  CROWSON.    (No.  13816.) 

(Kansas  City  Court  of  Appeals.  MisBouri. 
June  iZ,  1921.) 

I.  Evidence  «ss>l8— That  Jack  has  no  value, 
except  forbreeiBng  pnrposes,  natter  of  eon- 
BIOS  knowledge. 

It  is  a  matter  of  common  knowledge  among 
farmers  and  breeders  that  a  Jack  has  no  value 
except  for  breeding  purposea. 


2.  Sales  (^273(I)—1jiw  Inpllsd  warrasty 
that  jacks  were  reasonably  lit  for  braadlnt 

purposes. 

In  the  sale  of  ja^Aa,  the  law  implied  a  war- 
ranty that  they  were  reasonably  fit  (or  the. 
pnrpose  for  which  sold,  namely,  that  of  breed- 
ing, and  if  they  fell  abort  ot  the  warranty  the 
bnyer's  note  was  without  consideration. 

3.  Sales  «=9445( I)— Whether  there  was  war- 
rasty of  Jaoks  sold  a  Jury  questlos. 

In  Buit  on  a  note  given  for  the  price  of 
jacka  sold  for  breeding  purposes,  the  question 
of  whether  there  was  a  warranty  of  fitness 
Cor  such  purpose,  either  express  or  implied, 
was  for  the  jury. 

4.  Appeal  and  error  ^=>I033(2)— Variance  be- 
tween pleading  and  proof  in  action  os  sots 
given  for  prloe  of  Jacks  harmless. 

In  suit  on  a  note  given  for  the  purchase 
price  of  jacks,  in  alleging  an  implied  warranty 
of  their  fitness  for  breeding  purposes,  and  prov- 
ing an  ezpreaa  warranty,  defendant  buyer  as- 
sumed more  of  a  burden  than  the  law  requir- 
ed, and  andi  variance  between  the  pleadings 
and  proof  was  not  prejudidal  to  plaintiff,  the 
purchaser  of  the  note. 

5.  Sales  «=>I26(3)— Notlee  of  resolssios  of 
purohase  prfoe  of  jaoks  given  within  tins 
after  permitting  sellar  to  attempt  to  demos- 
strste  thair  ntlllty. 

Where  jacks  were  sold  for  breeding  por-' 
poaea,  and  turned  out  to  be  slow  workers,  and 
the  seller  and  the  buyer  co-operated  in  an  at- 
tempt to  make  them  work,  notice  given  by  the 
buyer  to  the  seller  of  rescisaioD  after  thus  hav- 
ing given  the  seller  (Vportonlty  to  demonstrate 
the  usefulness  of  the  jacks  was  given  within 
due  time. 

6.  Trial  «=::»295(i)~lBStruMien  meet  be  eos- 
stnied  with  others. 

An  inatruction  not  purporting  to  cover  de- 
fendant's entire  case  most  be  oonstnied  with 
all  of  the  instroetions. 

7.  Sales  «=9l09— lastnietlen  that  seller  eould 
not  resoini  la  part  proper. 

In  suit  on  a  note  given  for  the  purchase 
price  of  jacks,  defendant  maker  claiming  breach 
of  warranty  of  their  fitness  for  breeding  pur- 
poses, an  instruction  that  the  seller  could  not 
rescind  part  of  the  contract  of  sale  without  re- 
scinding all,  and  that  if  he  took  back  one  jack 
he  must  auept  back  both  of  them,  etc.,  was 
in  conformi^  with  law,  leaving  the  jury  to 
determine  wliether  there  was  a  contract  to  re- 
fldnd  and  to  predicate  their  verdict  on  such 
finding. 

Appeal  tTom  CSrcoit  Court,  Callaway 
County;  David  H.  Harris,  Judge. 

"Not  to  be  officially  pubUshed." 

Action  by  M.  T.  Neal  against  Harold  Crow- 
son.  From  a  judgment  for  defendant,  plain- 
tiff appeals.  Affirmed. 

Irwin  &  Haley,  of  Jefferson  City,  for  aj^ 
pellanL  \ 

N.  T.  Gave  and  W.  B.  WUtiow,  both  of 
Fulton,  for  respondent 
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ABNOLD,  J.  Thli  Is  a  salt  oa  a  promia- 
.0017  note  hj  the  aasignbe  thereof  against  the 
mafeer.  On  April  2,  1917,  defendant  pur- 
chased of  one  Grore  R.  StUby  a  one-half  In- 
terest In  two  Jacks,  and  in  paymmt  thereof 
save  blB  promlasMT  note  of  that  date  In  the 
aom  of  S400,  payable  In  one  year,  at  7  per 
cent  Intmst  per  annum,  componnded  an- 
nually. After  matorlty  the  note  was  sold  to 
plaintUf  herein,  and  payment  thereof  was 
r^sed  by  defendant  The  petitlMi  describes 
ttie  said  note  and  alleges  demand  and  re- 
fnaal  ot  defoidant  to  pay. 

The  answer  admits  the  executloa  of  the 
note  as  pleaded  In  the  petition,  and  aa  for* 
ther  answer  states  that  at  the  time  the  note 
was  g^Yea  the  payee  knew  that  defendant 
-was  pnndiaslng  said  Jacks  for  breeding  pur- 
posea  only,  and  knew  that  the  only  use  and 
value  of  said  Jacks  would  be  for  breeding, 
and  that  defendant,  relying  on  the  knowl- 
edge of  iaid  Orore  R.  Selby  as  being  true, 
and  being  deceived  thereby,  gave  his  note  as 
above  described.  The  answ^  farther  al- 
lies that  In  truth  and  In  fact  the  said  Jacks 
were  not  reasonably  fit  for  breeding  pur- 
poses, and  that  upon  discovering  said  fact 
defendant  tendered  said  Jacks  bade  to  said 
Grove  R.  Selby.  and  rescinded  the  contract  to 
purchase;  that  defendant  kept  said  Jacks 
at  the  request  of  Selby  until  the  summer  of 
1918,  at  whldi  time  Selby  agreed  to  rescind 
the  contract,  and  took  back  one  of  said  Jacks, 
and  has  since  retained  him,  and  stated  that 
he  would  take  the  other  as  soon  as  he  had  a 
suitable  place  to  confine  htm.  The  answer 
further  alleges  that  said  note  was  purchased 
by  plaintiff  after  maturity  and  not  for  value. 

The  reply  is,  first,  a  goieral  denial,  and 
especially  denies  warranty  and  that  the 
Jades  were  not  reasonably  fit  for  breeding 
purposes,  resdndment  and  agreemmt  to  re- 
scind, and  alleges  that,  for  valuable  consid- 
eration of  a  reduced  price  of  the  Jacks,  de- 
fendant waived  guaranty,  and  pleads  eatop- 
pd  of  defendant's  right  to  dalm  warranty 
and  resdsslcm,  and  that  there  was  an  agree- 
ment that  the  jacks  be  divided  between  de- 
fendant and  Selby, 

The  cause  was  tried  to  a  Jury,  and  re- 
sulted in  a  verdict  for  defendant  Plaintiff 
a]n>eal0,  and  makes  six  asslgnmraits  of  error. 

First,  plaintiff  contends  that  the  answer 
pleaded  an  implied  warranty  and  that  de- 
fendant's evidence.  If  It  showed  anything, 
showed  an  express  warranty,  and  that  there 
ts  a  f«taL  variance  between  the  pleading  and 
the  proof.  Defendant's  answw  pleads  an 
implied  warranty  in  the  tfdlowlng  language: 

"But  defendant  states  that  at  the  time  said 
contract  of  purchase  was  made  the  said  Grove 
B.  Selby  knew  that  the  defendant  was  parcbas- 
int  a  one-half  interest  in  said  jacks  for  breed- 
ing purposes  only,  and  knew  that  the  only  use 
and  value  of  said  Jacks  woold  be  for  breeding, 
and  that  this  defendant,  relying  npfm  the 


knowledge  of  said  Grove  B.  Selby  as  to  the 
purpose  for  which  jacks  are  used  as  being 
tme,  and  being  deceired  thereby,  was  induced 
to  purchase  said  jacks  from  said  GroTe  R. 
Selby,  and  gave  his  said  nots  as  above  describ- 
ed in  payment  thereof." 

— thus  pleading  an  Implied  warranty.  la 
his  testimony  defendant  stated: 

"The  morning  the  trade  was  made  Mr.  Selby 
told  me  how  the  Jacks  worked,  and  told  me  he 
would  guarantee  them  to  work  that  way." 

This  tends  to  prm  an  express  warranty. 

El,  2]  It  Is  a  matter  of  common  knowl- 
edge among  farmers  and  breeders  tJiat  a 
Ja(^  has  no  value  except  for  breeding  por^ 
poses,  and  It  is  so  allied  in  defendant's  an- 
swer and  proved  by  the  evldane.  By  the 
sale  of  the  Jacks  hy  Selby  to  defendant  the 
law  Implied  a  warranty  that  the  Jaite  were 
reasonably  fit  fw  the  purpose  for  whidi  mcM, 
and  if  th^  feu  'Short  of  this  warranty  de- 
fendant's obligation  was  withont  conalden- 
Uon.  Aultman,  MlUw  ft  Co.  v.  Hunter,  82 
Ha  App.  632. 

[1, 4]  Tha  qoestlon  itf  wheHier  tiiere  was  a 
warranty,  either  express  or  implied,  was  for 
the  Jnry.  In  alleging  an  implied  warranty, 
and  proving  an  express  warranty,  which  de- 
fendant evidently  did  to  flie  satiaCaction  o£ 
the  Jury,  he  assumed  more  of  a  burden  than 
the  law  required.  We  cannot  say  that  plain- 
tiff was  in  any  way  prejudiced  by  the  va- 
riance between  the  pleadings  in  answer  and 
the  proof. 

[S]  As  further  assignment  ct  error  plain- 
tiff insists  that  one  seeking  to  rescind  must 
do  so  immediately  upon  discovering  the  prop- 
erty to  be  not  as  warranted  and  represented. 
This  court  held  In  Window  Co.  v.  Oomlce  Co., 
181  Mo.  App.  loc.  dt  325^  168  S.  W.  907  (opin- 
ion by  Johnson,  J.): 

"The  rule  is  well  settled  that  upon  the  die- 
covery  of  the  fraud  by  the  defrauded  party,  he 
Is  put  to  his  election  either  to  stand  upon  the 
contract  or  to  resdnd  It  Taylor  v.  fibort,  107 
Mo.  loc.  dt  892:  Melnershagen  v.  Taylor.  169 
Uo.  App.  22.  When  a  party  seeks  to  rcschid  a 
contract  he  must  do  so  unequlTOcally  and  in  a 
reasonable  time  (Sfaulu  v.  Christman,  6  Mo. 
App.  338),  and  unreasonable  delay,  especially 
when  accompanied  by  acta  in  recognition  of  the 
contract  will  condone  tbe  fraud  and  operate  as 
an  election  to  stand  upon  the  contract  (Harms 
T.  Wolf,  114  Mo.  App.  387).  To  pat  tbe  de- 
frauded party  to  bis  election  it  is  not  required 
'that  the  full  features  of  the  given  fraud  should 
be  known  to  him.  *  •  *  The  right  to  re- 
scind a  contract  must  be  exercised  so  soon  aa 
any  one  of  tbe  events  which  give  rise  to  the 
right  happens  or  is  known  to  the  person  en- 
titled to  it'   Taylor  v.  Short,  supra." 

In  applying  this  rule  to  the  case  at  bar  In 
tbe  light  of  the  testimony,  we  must  conclude 
that  the  fact  that  the  Jacks  were  slow  work- 
era  was  discussed  between  defendant  and  Sel- 
by immediately  oa  the  arrival  of  tbe  season 
for  the  us6o<  tlie  Jacks,  and  that  defoidant  on 
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occasions  called  SfSbf  In  ngard  to  the  mat- 
ter, and  that  the  latter  went  to  defendant's 
boose  to  aid  In  an  attnopt  to  make,  ttae  Jacks 
work.  Tbe  effort  was  mntual  between  de- 
ftocbnt  and  Selby  to  secnre  tbe  desired  re< 
snlts.  Thus  baring  givoi  the  seller  oppor- 
tunity to  dem(HiBt»te  the  usefulness  of  the 
Jacks,  the  testimony  tends  to  show  that  no- 
tice to  rescind  thai  was  giren. 

The  testimony  further  tends  to  diow  that 
the  seUer  Insisted  that  the  jacks  were  not 
properly  handled  (and  he  so  testlflod)  and 
farther  that  th^  w«re  held  by  the  buyer  at 
the  seller's  request.  This  testimony,  how- 
ever, was  not  EufiElcient  to  convince  the  jury 
that  the  Ja<*a  were  as  warrautad.  We  hold 
that  notice  to  rescind  was  glVen  within  due 
time. 

Plalntlfrs  third  assignment  <rf  error  re- 
lates to  Instructions  2  and  S  for  defendant, 
and  he  argues  that  they  contain  abstract 
propositions  of  law,  and  that  the  court 
should  have  inetmcted  the  Jury  how  such 
should  be  applied  to  the  facts  in  the  case, 
t>ecause  there  was  no  evidence  In  the  record 
upon  which  to  base  an  instruction  on  im- 
plied warranty.  This  contention  is  refuted 
by  our  discussion  of  point  1,  and  need  not  be 
further  discussed  ^lere.  There  was  substan- 
tial proof  to  support  the  instruction.  Selby 
testified  on  croB»«xamlaation: 

•"These  Jacks  were  sold  for  bree^ng  pur- 
poses, and  I  know  of  no  other  use  to  which 
tiiey  can  be  put,  and  tbey  have  no  Talne  oth- 
er tiksn  for  breeAng  pnrposw." 

In  assignment  of  error  numbered  4,  plain- 
tiff argues  that  under  the  state  of  the  evi- 
dence In  this  cas^  ths  fourth  instruction  gir- 
en  for  defendant  was  error  and  prejudicial 
to  plaintiff  "because  It  was  a  direct  comment 
upon  the  evidence,  and  because  it  assumes 
that  said  Jacks  were  not  reasMiably  At  for 
breeding  purposes,"  a  disputed  fact,  and 
•^or  the  reasons,  respondent's  instruction 
numbered  8  Is  erroneous." 

[1, 7]  The  instruction  complained  of  does 
not  purport  to  cover  the  defendant's  entire 
case;  it  must  be  ctmstrued  together  with  all 
of  the  instructions.  We  faU  to  dlacorer  any 
conflict  betwewi  instructions  4  and  4A,  given 
on  behalf  of  plaintiff,  and  the  Instruction 
conqtlalned  of.  The  complaint  ot  plaintiff 
directed  against  instruction  numbered  C,  for 
defendant,  is  that  it  was  error  for  the  court 
to  declare  the  law  to  be  that  it  is  incumbent 
upon  one  of  the  parties  to  do  a  thing  that  is 
InconslBtent  with  the  subsequent  agreement, 
if,  after  entering  Into  a  contract,  the  parties 
thereto  may  mutuaUy  agree  to  rescind,  and 
agree  Mpoa  the  teims  of  a  new  contract 
whereby  defnidant  was  to  retain  one  of  the 
Jacte  and  Selby  the  other.  The  Instructton 
Informs  fb»  Jury  that— 


'Selby  could  not  rescind  a  part  of  the  con- 
tract of  sale  without  resdnding  all;  *  *  * 
it  you  believe  and  find  from  the  evidence  that 
defendant  and  Grove  R.  Belby  agreed  at  any 
time  that  the  sale  of  the  jacks  should  be  re- 
sdnded.  and  that  in  pursosnee  of  such  agree- 
ment Grove  B.  Selby  accepted  and  took  bad 
the  young  jack  mentioned  In  the  evidence,  then 
be  must  accept  both  of  said  jacks,"  ete. 

The  instruction  clearly  is  in  conformity 
with  the  law.  It  leaves  the  jury  to  deter- 
mine whether  there  was  a  contract  to  re- 
scind, and  to  predicate  thdr  verdict  upon 
that  finding.  It  covered  a  necessary  eiemoit 
in  defendant's  case  and  clearly  defined  it. 

Instruction  numbered  4,  for  plaintiff,  prop- 
erly defines  plaintiff's  position  in  the  matter 
of  reedndment,  and  the  two,  taken  t<vether, 
are  not  In  conflict. 

We  fan  to  find  any  prejudicial  error  In  the 
case.  The  verdict  Is  for  the  right  party,  and 
the  judgment  la  affirmed. 
All  concur. 


HAY  at  al.  V.  BANKERS'  LIFE  Ca 

<N0.  15865.) 

(St  Louis  Court  of  Appeals.  IfiaaouL 

June  7,  1821.) 

,  Insurance  «=9623(l)— Ground   of  defense 

nay  be  waived. 
Tbe  defense  that  action  was  not  brought 
on  an  insnrance  certificate  within  the  one- 
year  period  limited  may  be  waived  by  the 
insurer. 

2.  losuranoe  ^615— laslstenoe  epos  oae  of 
several  known  grouads  of  defease  may  oo»> 
ttltute  waiver  of  others. 

Insistence  by  the  insurer  upon  one  of  sev- 
eral known  groan  da  of  defense  may  coutituto 
a  waiver  of  others, 

3.  Appeal  and  error  «»842(t)  —  Waiver  ho- 
cemes  qnestlos  of  law  whera  faots  ar»  sd- 

nltted. 

While  the  question  whether  there  has  been 
a  waiver  is  generally  one  of  fact,  and  the  suf- 
ficiency of  the  evidence  relating  fliereto  is  for 
the  Jury,  yet  where  the  facts  and  drcumstane- 
es  relating  to  the  subject  are  admitted  or 
dearly  established,  waiver  becomes  a  qnestloa 
of  law. 

4.  Appeal  aad  error  «B>842(8)-4;oastraotlsa 
ef  written  Isstrsmeats,  as  lettsrs,  Is  for  Uw 
aosrt. 

The  interpretstion  of  letters  and  thdr  le- 
gal effect  is  for  the  oonrt,  being  a  question  of 
law. 

5.  iBssraaoo  «s»623(4)— lasarsr  hdd  to  hava 
waived  ss  sisitsr  of  law  the  right  to  rsslst 
recovery  es  the  grossd  that  actloK  was  aot 

brought  wtthln  a  year. 
Where  an  insurance  certificate  required 
action  to  be  brought  within  a  year  after  death, 
and  insurer,  which  had  denied  liability  on  the 
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theory  that  an  aflsessment  bad  not  been  paid, 
coDBiderablr  after  the  expiration  of  a  year,  at 
the  demand  of  the  beneficiary's  attorney,  fur- 
nished hianka  for  proofs  of  death,  atating,  in 
a  letter  written  by  Ka  general  coimsel,  that 
the  deceased  vas  not  a  member  of  the  in- 
surer at  the  time  of  bis  death  because  of 
failure  to  pay  assessment,  such  letter  was  a 
waiver  <tt  the  defense  of  limitations. 

6.  Iisarance  ^360(3)— Membar  Mt  Ntitled 
to  have  assessmoat  paid  out  of  so-oollod 
ouaranty  fond. 

Where  an  assessment  company  required 
members  to  make  a  deposit  in  the  guaranty 
fund,  held,  in  view  of  the  provisions  that  in 
case  of  lapse,  the  sum  paid  should  go  into 
the  reserve  fund,  and  other  by-laws  showing 
that  the  Insurer  conducted  its  busiueas  solely 
on  the  assesament  plan,  a  member  was  not  m- 
titled  to  have  an  assessment  paid  out  of  th« 
guaranty  fund. 

7.  Inauraaca  «s»646 (4)— Insurer  has  bvrdoa 
of  sustaining  dofonso  of  forfottnro  for  non- 

■   payDieHt  of  assoasmeRt. 

A  life  Insurer  hears  the  burden  ct  ostab- 
Hshing  the  defense  of  forfeituro  for  nonpay- 
ment of  an  assessment. 

ft.  iDSuranoo  ®=»646(3)— Beaeflolary  ha*  tar- 
don  of  akowing  aeabor  waa  In  sood  ataBdlng 

at  timi  of  death. 

In  an  action  on  a  bmefit  certificate,  hene- 
fidary  has  the  burden  of  ahovrfng  that  the  de- 
ceaaed  member  waa  in  good  ntanding  at  the 
time  of  his  death. 

9.  lasnranoe  «e=B646(3)-«ortltoata  la  proof 
of  good  staodlng  at  time  of  laMianea^  and 
snob  good  otudlng  will  bo  preiHniod  to 
oantlnne. 

Certificate  of  membership  in  a  life  asso- 
ciation doing  an  assessment  business  Is  proof 
of  good  standing  at  the  time  of  issuance  of 
the  certificate,  and  such  good  standing  will 
be  presumed  to  have  continued  until  the  con- 
trary Is  shown;  consequently,  in  an  action  by 
a  beneficiary  when  the  certificate  is  put  in 
evidence,  the  burden  is  upon  the  association 
to  show  that  at  the  time  of  death  the  member 
had  lost  his  good  standing. 

10.  Ineuraneo  ^9646(4)— Burden  of  proving 
BonpayniMt  of  assessmoat  oontlnnes  oa  In- 
anror  tbrttugbout  trial. 

Where,  under  the  pleadings,  the  insurer 
bad  the  burden  of  proving  nonpayment  <tf  as- 
BeBBaent,  such  burden  continued  on  the  in- 
•urer  throughout  the  triaL 

11.  Appeal  and  error  «s»994(3)-Cvldence  of 
nonpayment  of  aaeeesmeiiU  heM  fftr  trial 
eourt 

In  an  action  on  an  insurance  certificate, 
where  the  evidence  as  to  nonpayment  of  as- 
sessments was  only  circumstantial,  the  ques- 
tion is  for  the  trial  judge  sitting  aa  a  jury  to 
determine  the  credibilit?,  weight,  an4  suffi- 
ciency ol  the  evidence  offered. 

Appeal  from  Circuit  Court,  dark  County; 
N.  M.  Pettinglll,  Judge. 

Action  by  Meanor  R.  Hay  and  others 
against  the  Bankers'  lite  Company.  From 


a  judgmoit  for  dd^andan^  plaintiffa  appeaL 
Reversed  and  remanded,  with  dlreetlona. 

H.  OolUns  Hay,  of  St  Loola,  J.  A.  White- 
side, of  Kahofca,  Sttme,  OamMe,  UcDennott 
&  Webb,  of  Kansas  City,  and  O.  S.  Callihan. 
of  Kahoka.  for  appellants. 

B.  X*.  Orldley,  of  Kaboica,  and  R.  B.  AXbee- 
son,  of  Deg  Moines,  Iowa,  for  respondent 

BECKSB,  J.  This  is  a  suit  on  two  cer- 
tificates of  memberslilp  issued  by  the  Bank- 
ers' life  Association  of  Des  Moines,  Iowa,  oa 
March  22, 1898,  to  Natiianiel  Hay,  of  Spring- 
field, m,  for  $2,000  each,  and  a  guaranty  de- 
posit of  *42  on  each  certificate.  The  caae 
was  tried  to  the  oomt  without  a  Jury,  and 
resulted  In  a  Judgment  tor  the  defendant  on 
each  of  the  counts.  Plain  tiffs  in  due  course 
appeal. 

The  petiti<ak  la  In  two  eonnta,  and  Judg- 
ment waa  asked  ft>r  and  Interest  on 
each  count  The  answer  pleads  forfeltare 
of  both  ta  aaSA  certtflcates,  for  the  reaaou 
that  assessment  due  In  January,  1915,  desig- 
nated as  caU  Na  127,  bad  not  been  paid ;  and 
further  pleads  that  this  action  la  barred  by 
the  limitation  danse  in  the  cfftiflcates. 
which  provided  that  no  action  shall  be 
brought  or  sustained  upcm  or  under  the  cer- 
tlflcate,  unless  suit  is  comimenced  within  one 
year  after  the  day  of  the  death  of  the  mem- 
ber. The  reply  denies  the  alOrmatlve  allega- 
tions in  Qie  amwer,  and  ideads  the  statute 
of  Illinois,  extending  the  time  within  whldtx 
action  might  be  bron^t  on  the  certificates 
sued  on  to  within  three  years  after  tbe  death 
of  Nathaniel  Hay,  and  pleading  that  defttid- 
ant  waived  the  limitation  clause  in  the  cer- 
tificates 1^  fomisblng  blanks  for  formal 
proof  (rf  death  in  Deoonber,  1016,  dmylng 
liability,  at  tbe  time,  for  the  sole  and  only 
reasm  that  said  Nathaniel  Hay  was  not  a 
member  of  said  company  at  the  time  of  his 
death  because  of  his  failure  to  pay  the  Janu- 
ary call.  Plaintiffs  Introduced  in  evldenoe 
both  of  said  oertlflcates,  and  the  change  of 
bttiefldaries  thereon,  making  plalntifTs  tbe 
beneficiaries,  and  proved  that  plaintiffs  were 
the  children  and  heirs  of  said  Nathaniel  Hay. 

The  uncontradicted  proof  showed  that  Na- 
thaniel Hay  died  at  Crbana,  111.,  on  Febru- 
ary 9,  1915;  that  the  defendant  was  notified 
of  his  death  on  February  9,  1915,  by  tele- 
gram sent  by  plaintiff  H.  C.  Hay,  and  was 
asked  for  InatractlonB  as  to  how  to  present 
claim  for  the  amount  due  under  the  certifi- 
cates. The  telegram  was  answered  on  Feb- 
ruary 15,  by  lettOT,  acknowledging  receipt  of 
telegram,  and  stating  that  the  company  was 
holding  the  claim  for  advice  of  paymaat  of 
January  call ;  that  it  had  been  unaUe  to  find 
any  credit  for  it,  and  Inquiring  as  to  whether 
it  had  been  paid,  and,  if  so.  when  and  how. 
Deceased's  son  answered  by  letter  on  Febru- 
ary 17,  stating  tliat  he  was  reasonably  oer- 
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tain  that  the  January  call  bad  bera  paid, 
but  be  was  unable  to  find  rec^pt,  and  Inquir- 
ing ^hen  be  might  expect  acti<m  by  the  com- 
pany and  as  to  how  proof  of  death  and  daim 
for  money  should  be  made.  This  was  an- 
swered by  the  company  on  Febmary  19,  by 
letter  stating: 

"Up  to  this  time  we  have  been  unable  to  find 
any  credit  Bhowing  payment  of  January  call, 
and  unlees  ;oa  find  some  evidence  that  the 
same  was  paid,  on  or  before  Febmary  lat, 
ire  fear  tint  l^we  baa  occarrcd»  in  which 
ereiit  it  wotdd  not  be  necessary  to  forward 
blank  for  execution,  as  there  would  be  no  lia- 
bility on  the  p«nt  of  the  company," 

On  February  10th  an  agent  of  the  company 
at  Springfield,  111.,  wrote  said  son  that  the 
company  was  holding  blank  proof  of  death,  as 
tbey  had  not  yet  reeelTed-  the  January  calL 
In  October,  1916,  plaintiffs  employed  counsel 
to  bring  suit  on  the  claim  under  these  cer- 
tificates of  membership.  No  blanks  having 
beoi  furnished  plaintiffs  to  make  formal 
proof  of  death,  such  proof  had  not  been  made, 
and  connsel,  desiring  to  make  fmnal  proof 
of  death,  wrote  tlie  company  tb»  following 
letter:  ' 

"October  80^  1916. 

"Bankers  life  Aesodation,  Des  Moines,  Iowa 
— ^Dear  Sirs:  I  have  for  cfrilectiOD  daim  of 
Zjleanor  R.  Hay,  Howard  R.  Hay  and  Henry 
Oollins  Hay,  as  beneficiarieB  under  certificates 
of  membership  numbers  706M  and  70595,  is- 
■ned  by  your  company  to  Nathanid  HjVi 
March  22.  1898,  amoontlns  to  $2,012  each, 
making  a  total  of  $4,064,  together  with  six  per 
cent,  intereat  from  date  that  yon  first  denied 
liabihty  under  these  certificates.  Nathaniel 
Hay  died  in  February,  I  think  on  the  9tb  day, 
1915.  I  see  from  the  correspondence  tamed 
over  to  me  with  the  certifieates  that  formal 
proof  of  death  has  not  been  made  for  the  rea- 
son that  yon  denied  liability  and  dedined  to 
send  blanks  on  which  to  make  the  proof.  I 
ivQI  file  suit  on  this  claim  for  the  $4,064  and 
Interest,  without  yon  prefer  to  settle  the  claim 
witboot  suit,  and  I  ask  that  yon  kindly  send  me 
blanks  on  which  to  make  the  formal  proof. 

"After  we  have  made  the  formal  proof  of 
death  yon  may  pay  the  claim  or  contest  the 
question  of  your  liability  in  court,  aa  you  may 
prefer.  I^ease  send  me  the  blanks  and  let  ua 
get  the  matter  going  one  way  or  the  other. 
"Toors  truly,  J.  A.  Whiteside." 

In  answer  to  this  letter  the  company  sent 
the  blanks  with  the  following  letter: 

"December  29,  1916. 
"J.  A.  Whiteside,  Hiller  Building,  Kahoka, 
Missouri — ^Dear  Sir:  In  response  to  your  favor 
of  December  21.  1916,  with  reference  to  cer- 
tificates Nos.  70S94  and  70696,  iseaed  to  Na- 
thaniel Hay,  March  22,  18DS,  I  am  sending  yon 
herewith  oor  form  of  blank  for  proof  of  death 
of  Mr.  Hay,  but  with  the  express  understand- 
ing, which  Is  Indorsed  thereon,  that  the  com- 
pany does  not  request  that  the  same  be  fur- 
nished or  tbat  any  expense,  time  or  trouble 
be  iocarred  in  connection  therewith;  because 
as  stated  in  our  letter  to  Mrs.  Hay  of  May  21, 
1915,  Mr.  Hay  was  not  a  member  of  this 


company  at  the  time  of  Ua  death,  because  of 
his  failure  to  pay  the  Jaauaiy.  1915,  call. 
His  was  assessment  contracts,  and  the  failure 
to  pay  the  several  assessments  quarterly  with- 
in a  month  after  the  same  was  made  terminat- 
ed membership,  as  you  will  see  by  the  certifi- 
cates, which  1  presume  you  have.  We  will 
also  send  a  copy  of  the  by-laws  and  articles  4rf 
incorporation  if  desired, 

'TToors  very  truly,        I,  M.  Barle, 
"Vice  President  and  Qeneral  Gotmsel." 

Formal  proof  of  death  was  made  by  plaln- 
ttfts  at  some  expense  and  work,  and  all  under 
the  direction  of  counsel  for  plaintiffs  at  Ka- 
hoka, Mo.,  the  witnesses  and  parties  who 
made  the  affidavits  being  at  Sprli^fleld, 
Champaign,  and  Urbana,  lit.  and  Grand 
Junction,  Cola  Having  waited  a  reasonable 
time  after  mailing  formal  proof  of  death  to 
the  company,  connsel  filed  suit  on  the  dalm 
on  January  81,  1917.  The  court,  sitting  aa  a 
Jury,  found  all  isenea  of  tact  In  favor  of 
plalntUFs;  that  call  No.  127  was  paid,  and 
tbat  Nathanid  Hay  died  Febmary  9,  1915, 
and  waa  a  member  of  the  Bankers*  Life  As- 
sociation in  good  standing  wtani  he  died ;  but 
h^  that  the  llmibition  danse  in  tbe  certifi- 
cate apidled  and  tbat  idointlffiB'  cause  of  ae* 
tion  was  bured  by  said  limltatioas  clause  in 
tbe  cotlficates,  and  tor  tbat  reason  rendered 
Judgment  against  the  plaintiffs. 

II,  2]  L  We  first  direct  our  attention  to  the 
question  as  to  whether  tbe  defendant,  under 
tbe  record  In  this  case,  can  be  held  aa  a  mat- 
ter of  law  to  have  waived  tbe  clause  in  the 
certificates  which  requbes  stdt  thereon  to  be 
commenced  wiOdn  oae  year  after  the  death 
of  the  insored.  Even  though  the  limitatiCHis 
clause  In  the  certificates  was  valid,  a  p<^t 
which  we  need  not  here  decide,  it  may  be 
waived,  and  insistence  upon  one  of  several 
known  grounds  of  defense  may  constitute  ft 
waiver  of  tbe  others.  Home  Life  Ins.  Co.  v. 
Plwce,  75  m.  426;  Moore  v.  Nat.  Acc.  Soc., 
38  Wash.  31,  80  Pac.  171 ;  Hansell-Eacock  Co. 
V.  Frankfort,  etc.,  Acc.  Co.,  177  111.  App.  500; 
Covenant  Mot.  Ufe  Ass'n  v.  Baughnian,  73 
111.  App.  544 ;  Sbearlock  v.  Mut  Life  Ins.  Co., 
193  Mo.  App.  430,  182  S.  W.  89;  Dolan  v. 
Royal  Neighbors,  123  Mo.  App.  147,  100  S.  W. 
498.  See,  also,  Thompson  v.  Traders'  Ins. 
Co.,  1C9  Mo.  12,  68  S.  W.  889. 

[3-6]  While  tbe  question  whether  there 
has  be^  a  waiver  Is  gmierally  a  question  of 
fact,  and  the  sufficiency  of  tbe  evidence  re- 
lating thereto  is  for  the  Jury,  yet  where  the 
facts  and  drcumstancea  relating  to  the  sub- 
ject are  admitted  or  clearly  estaUlshed, 
waiver  becomes  a  question  of  law.  27  B.  C. 
Ll  912.  So  sLace  In  this  case  the  questiMi  of 
the  waiver  is  d^raident  upon  the  legal  efFect 
of  tbe  letter  of  plaintiffs'  attorney  of  October 
80,  1916,  to  the  defendant  company,  which 
tbe  defendant  company  admits  It  received, 
and  the  letter  of  December  29.  1916,  written 
by  the  defendant  to  the  attorney  for  plaln- 
tlfls,  whldi  letter  was  signed  by  tbe  vice 
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president  and  Kenoral  counad  of  the  d^end- 
ant  company,  and  which  d^eodant  admits 
that  It  sent,  the  question  of  the  conatmctlcm 
of  these  letters  does  not  present  an  Issue  of 
fact  Their  interpretation  and  legal  effect, 
like  that  of  a  contract.  Is  not  for  the  jury, 
nor  the  Judge  sitting  as  a  Jury,  but  is  a  ques- 
tion of  law.  Union  Service  Co.  v.  Drug  Co., 
148  Mo.  App.  827,  loc.  dt  837,  128  3  W.  7; 
Mounty  v.  N^hbors'  Implranent  &  Vehicle 
Co..  195  Mo.  App.  21,  180  S.  W.  614. 

The  letter  of  October  SO,  1916,  written  by 
the  plalntUEs'  attorney  to  the  defaidant  com- 
pany, sets  out  In  detail  that  the  writer  held 
for  collection  plaintiffs*  claim  on  two  certlfl- 
cates  Usned  by  defaidant,  giving  their  num- 
bers, date  (tf  issuance,  amount  ot  each,  and  to 
whom  issued,  and  states  Che  total  amount  of 
the  claim  with  interest  from  the  date  of  the 
denial  of  liability  on  the  part  of  the  company, 
and  tpecifleaUv  tet»  out  the  day,  montJt,  and 
year  of  the  iiuure^a  death,  and  further  no- 
tifies the  defendant  therein  that — 

"I  Witt  flie  tuit  on  thi0  olaim  for  th€  t4,0S4 
and  kttmrmt,  loithoat  tros  prefer  to  tettto  the 
eMm  without  euit,  •  *  *  (ItaUcs  onis.) 

Thus  It  clearly  appeared  from  the  date  of 
plaintiffs'  letter  and  the  date  of  the  death  of 
the  Insured,  as  stated  therein,  that  a  period 
of  over  18  mcntbs  liad  elapsed  since  the  date 
of  the  death  of  the  insured,  yet  the  vice 
president  and  general  counsel  of  the  defend- 
ant company,  in  his  letter  of  December  29, 
1916,  in  answer  thereto  (in  which  he  inclosed 
forms  of  proof  of  death)  apedflcally  stated 
that  the  reuson  why  the  company  did  "not  re- 
quest that  proofs  of  death  be  furnished,  or 
that  any  expense,  time,  or  trouble  be  Incurred 
In  connection  therewith,"  was  "because,  as 
stated  in  our  letter  to  Mrs.  Hay,  of  May  21, 
1915,  Mr.  Bay  was  not  a  member  In  this  com- 
pany at  the  time  of  his  death,  because  of  his 
failure  to  pay  the  January,  1916,  call."  But 
no  mention  was  made  therein  of  the  fact  that 
the  company  would  oideavor  to  Invoke  the 
provision,  contained  In  the  certificates,  that 
suit  thereon  must  be  filed  within  one  year 
from  the  date  of  the  death  of  the  insured.  It 
Is  not  contended  that  the  defendant,  at  the 
time  It  sent  said  letter,  was  not  nmversant 
with  the  limitation  provision  in  the  certifi- 
cates issued  by  It,  nor  that  it  was  not  aware 
ot  the  fact  that  more  than  one  yMr  had 
elapsed  since  the  death  ot  the  insured. 

It  will  be  noted  that  upon  the  hearing  ot 
the  case  the  learned  trial  Judge  found  against 
the  def^dant  upon  the  sole  ground  which  de- 
fendant sets  out  in  the  letter  as  Its  cause  for 
disclaiming  liability,  and  defmdant,  in  Its 
letter,  not  having  mmUoned  the  Act  that  it 
would  seek  to  rely  upon  the  provision  limit 
ing  the  filing  of  a  cause  of  action  to  within 
a  period  of  one  year,  after  plaintUfs  have 
gone  to  the  expense  of  engaging  couns^  pre- 
paring  proofs  of  death,  and  filing  suit.  In  the 
bell^  that  the  only  objection  that  the  d^end- 


ant  made  to  the  p^ment  of  the  oertlflcates 
was  that  the  January,  1915,  assessment, 
Na  127,  had  not  been  paid,  should  be  held  to 
have  waived  whatever  right  it  may  have  had 
to  set  up  the  said  limitation  clause  as  a  bar  to 
plaintiffs'  right  to  bring  their  action.  We 
therefore  bold  that  the  learned  trial  Judge 
erred  In  holding  that  there  was  no  evidence 
proving  or  tending  to  prove  a  waiver  of  the 
provisions  of  said  certificates  limiting  the 
time  in  which  salt  should  be  brought,  and 
rule,  as  a  matter  of  law,  that  the  defendant 
company  waived  said  limitation  provUl(m  In 
said  certificates. 

[6]  II.  When  we  turn  to  the  conclusion  ar- 
rived at  by  the  IcAmed  trial  Judge,  sttting  as 
a  jnry,  that  the  insured  was  mtltled  to  have 
his  assessment  paid  out  of  the  so-called 
"guaranty  fund,"  we  are  compeUed  to  hold 
that  the  learned  trial  court  made  an  error 
ot  law. 

By  article  10  ot  the  artteles  of  inoorpora- 
Hoa  in  evidence,  It  is  provided  that  the  fnnds 
of  the  defendant  association  shall  be  kept 
separate  and  distinct  upon  the  books  thereof, 
and  as  to  the  "gnaranty  fund"  It  Is  provided: 

"Tht  guaranty  fand,  the  beoefit  fund,  the 
reserve  fund,  and  the  contingent  fond,  and 
sneh  other  funds  as  the  board  <tf  directors  may 
hereafter  eatabUsh. 

"Section  2.  The  gaaranty  fond  shall  consist 
of  the  deposits  pledged  by  «adi  member  ot  the 
association  for  the  payment  of  assessments 
and  the  said  deposit  required  of  each  member 
shall  consist  of  the  sum  of  one  dollar  for  each 
year  of  the  age  ot  the  member  at  the  date  of 
appUeation,  counted  at  his  nearest  birthday, 
and  may  condst  of  cash,  or  a  note  at  4  per 
cent.  Interest,  payable  on  wwA  terms  as  the 
board  of  directors  may  prescribe,  and  tiim 
Bald  board  shall  have  the  power  to  dcdare  ■ 
certificate  of  membership  void  and  of  no  effe^ 
upon  defalcation  of  payment  for  any  note 
execnted  for  said  deposit" 

According  to  the  undisputed  testimony  In 
the  present  case,  each  member  of  the  associa- 
tion on  becoming  such,  paid  to  the  associa- 
tion a  sum  equal  to'  $1  for  each  year  of  Ida 
age  for  each  $2,000  certificate,  wbldi  was 
placed  In  the  guaranty  ftand.  If  he  dla  a 
membM-  In  good  standing,  the  sum  Is  paid  to 
his  benefldary  In  addition  to  the  amount  of 
the  certificate.  If  the  member  lapses,  the 
sum  BO  paid  goes  to  the  reserve  fund,  for 
use  in  paying  death  losses  when  they  exceed 
1  per  cent,  of  the  Insurance  In  force.  In  mak- 
ing the  assessments  on  the  various  membos 
quarterly,  an  estimate  was  made  In  advance 
ot  the  amount,  whldi  would  be  required  for 
the  payment  ot  death  losses  on  the  certificates 
for  the  ensuing  quarter,  basing  the  estimate 
upon  the  experience  of  the  company  during 
the  previous  year  In  combination  with  the 
American  Experience  TaUe  of  Mortality,  and 
the  expected  losses  for  the  ensuing  quarter 
were  calculated  from  these  bases.  The 
amount  necessary  to  pay  the  call  No.  127,  ot 
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Januiry,  1916,  being  In  excess  of  1  per  cent, 
of  tha  Insurance  carried  under  the  certifi- 
cates, under  the  provisions  of  the  artides  of 
Incorporation  and  by-laws  set  forth,  the 
remainder  necessary  for  the  payment  of 
death  losses  over  and  above  the  1  per  cent, 
was  taken  from  the  reserve  fond.  Then 
each  member  was  directly  assessed  in  a  sum 
sufficient  to  pay  the  death  losses,  based  upon 
the  amount  paid  by  him  to  the  ffoaranty  fund 
and  not  in  excess  of  1  per  cent,  of  the  insur- 
ance of  the  respondent  company  on  the  as- 
sessment plan  in  force.  This  procedure  was 
In  strict  conformity  with  the  articles  of  in- 
corporation, the  by-laws  of  the  company,  and 
the  proTlalons  of  the  entire  contract  l)eCween 
the  member  and  the  company. 

On  the  record  before  14s  we  can  come  to  no 
other  conclusion  than  that  the  defradant 
company  conducts  Its  business  aoldy  on  the 
assessment  plan.  All  that  it  furnishes  its 
members  is  temporary  Insurance  covering  the 
time  for  which  the  member  has  paid  his  as- 
sessments.  Tbere  is  no  reserve  value  to  Its 
certiflcates  of  membership  which  can  carry 
them  beyond  the  period  for  which  the  par- 
ticolar  assessment  lias  been  levied  and  paid. 
Ttda  question  we  bad  t)efore  us  and  discuss- 
ed so  thoroughly  in  the  case  of  Smoot  v. 
Bankers*  Life  Ass'n,  138  Uo.  App.  438,  120 
S.  W.  719,  that  it  Is  unnecessary  for  us  to 
discuss  the  question  at  length.  The  Kansas 
City  Court  of  Appeals  came  to  the  same  con- 
clusion in  the  case  of  McCoy  v.  Bankers' 
Life  Ass'n,  134  Mo.  App.  85.  114  S.  W.  651, 
In  wtildi  case  it  was  distinctly  held  that 
certiflcates  such  as  we  have  before  us  here 
were  Iffiued  <m  the  asseesmoit  plan,  and  were 
not  life  Insurance,  and  that  soch  certiflcates 
avB  forfeitable  for  fidlure  to  meet  the  calls 
and  aflsessments  made  upon  them.  It  Is 
seriously  contended,  however,  that  such  a 
ruling  on  our  part  Is  in  conflict  with  what 
has  been  said  by  our  court  in  Purdy  v. 
Bankers*  Ufe  Ass'n,  101  Mo.  App.  91,  74  S. 
W.  486. 

Oar  court  held  In  the  Purdy  Case,  on  the 
evidCTce  then  before  ns,  that  this  guaranty 
fund  was  subject  to  the  application  of  the 
payment  of  assessments.  In  the  light  of  the 
facts  in  evidence  In  the  case  at  bar,  we  do 
not  think  that  the  decision  of  our  court  In  the 
Pnrdy  Case  is  to  be  followed.  It  Is  said  by 
Judge  Ooode  In  that  case  that  no  oral  proof 
was  made  concerning  the  practice  In  the  col- 
lection of  assessments  to  pay  benefits,  and 
that  we  can  only  know  about  the  mode  In 
which  the  benefits  were  paid  from  the  articles 
and  the  by-laws;  and,  referring  to  the  case  of 
Hee  T.  Bankers  Life  Ass'n  of  Minnesota,  69 
Minn.  210,  72  N.  W.  74,  Judge  Ooode  said 
that  the  facts  before  him  in  the  Purdy  Case 
were  entirely  different,  as  shown  by  the  evl- 
detaae,  from  those  In  the  Mee  Case;  more 
correctly,  that  wliat  appeared  in  evidence 
In  the  Mee  Case  did  not  appear  in  evidence 
In  the  Pnrdy  Case.  In  the  case  at  bar,  how- 


ever, we  have  a  detailed  statement  of  die 
whole  plan  and  mode  of  carrying  on  opera- 
tions by  the  defendant  company  and  they 
are  identical  with  those  reported  in  the  Mee 
Case,  so  tbat  we  are  compelled  to  say  that 
the  Purdy  Case  Is  no  authority  in  the  caae  at 
bar. 

The  character  of  this  guaranty  fund  has 
been  before  the  courts  of  other  states,  and 
they  have  uniformly  held  that  It  is  not 
available  for  the  purpose  of  paying  defaulted 
assessments.  See  Hoover  v.  Bankers*  Life 
Ass'n,  156  Iowa,  322.  136  N.  W,  117;  Mul- 
herln  v.  Bankers*  Life  Ass'n,  163  Iowa,  740, 
lot  dt.  744,  144  N.  W.  1000;  Brown  v. 
Bankers'  Life  Ass'n,  56  Ind.  App.  701,  103 
N.  E.  608;  Bond  v.  Bankers'  Life  Ass'n,  90 
Kan.  215,  133  Pac  864;  Mee  v.  Bankers' 
Ufe  Co.,  68  Minn.  210,  72  N.  W.  74.  The 
nature  and  character  of  this  guaranty  fund 
and  the  manner  In  wlilch  the  tnislness  of  the 
company  is  carried  on  are  so  fully  set  out  In 
the  case  of  Bond  v.  Bankers'  life  Co.,  supra, 
and  here  In  evidence,  that  we  do  not  think 
it  necessary  to  repeat  It  here.  We  are  of 
the  opinion,  and  so  bold,  that  the  learned 
trial  court  committed  an  error  of  law  in 
looking  to  the  guaranty  fund  for  the  pay- 
ment of  this  assessment 

III.  According  to  the  finding  of  facts  made 
by  the  trial  Judge  at  the  request  of  the  de- 
fendant, the  assessment  due  In  January.  1915, 
known  as  call  Mo.  127,  on  the  two  certifi- 
cates here  sued' on,  was  paid  in  cash. 

[7-1]  Wlmtever  may  be  the  law  in  other 
states,  the  principle  Is  well  settled  in  Mis- 
souri that  the  defendant  bears  the  burden 
of  proof  to  BUBtaln  a  defmse  of  forfeiture  for 
nonpaym^t  of  an  assessment 

And,  'Srfafle  the  barden  was  npoo  the  plain- 
tiff, in  an  action  of  this  kind,  to  show  that 
tbe  deceased  member  was  in  snch  good  stand- 
ing at  the  time  of  his  death  (Beibert  t.  Chosen 
Friends,  23  Mo.  App.  268i,  275),  yet  the  cer- 
tificate is  proof  of  good  standing  at  the  time 
when  it  was  issoed,  and  sndi  good  standing 
will  be  presomed  to  have  continued  nntil  the 
contrary  is  made  to  appear.  It  foUowa  that, 
in  snch  an  action,  when  tbe  certificate  Is  pat 
in  evidence,  the  burden  Is  apon  the  defendant 
to  show  that  at  the  time  of  his  death,  the 
member  had  lost  Us  good  standing."  Mulnqr 
v.  Knights  vi  Honor,  28  Ho.  App.  463,  loc. 
dt  467. 

See,  also,  Eeeton  t.  Nat  Union,  17S  Mo. 
App.  301,  loc.  dt.  808,  165  S.  W.  1107;  Bange 
V.  Supreme  Council,  179  Mo.  App.  21,  161  S. 
W.  652 ;  Watkins  v.  Amer.  Yeomen,  188  Mo. 
App.  626,  176  S.  W.  616;  WilUams  v.  Modern 
Woodmen  of  Amer.,  221  S.  W.  414,  loc.  cit  416. 

[10]  It  is  admitted  here  that  the  defend- 
ant's answer  In  the  case  admitted  all  the 
facts  necessary  to  make  plaintiffs*  prima 
facie  caae,  and,  the  defendant  alleging  the  af- 
firmative defense  of  nonpayment  to  relieve 
itself  of  liability  on  these  certiflcates,  the 
barden  of  proof  as  to  that  Issue  was  placed 
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Upon  the  deffeodant  Inr  the  pleadln^B.  and 
remaned  there  tbron^nt  the  tzlal  of  the 
case.  Swift  &  Co.  t.  Mutter,  116  lU.  App. 
374;  Home  Ben.  Ass'n  t.  SarKcnt,  1^  U-  S. 
691, 12  Sup.  Ct.  332, 3S  L.  Ed.  1160;  StOkea  r. 
Stokes,  155  N.  T.  581,  60  N.  E.  &42, 

[11]  The  defendant's  evidence  on  tlie  ques- 
tion of  the  nonjiayniait  of  the  assessment  No. 
127  consists  of  the  testimony  of  wltnesaee. 
It  is  all  drcamstautial,  and  its  essential 
parts  rest  entirely  on  parol;  and,  even  if 
such  evidence  were  uncontradicted,  the  ques- 
tion must  be  submitted  to  the  trial  judge, 
sitting  as  a  Jury,  to  determine  the  credibility, 
weight,  and  sofflclency  of  the  testimcmy  offer- 
ed. Gannon  v.  Laclede  Gas  Ught  Co.,  145 
Mo.  602.  46  S.  W.  968,  47  S.  W.  907 ;  St. 
ZiOuis  Union  Trust  Co.  v.  HIU,  223  S.  W.  434 ; 
ILaCEerty  v.  Kan.  City  Casualty  Co.  (Sup.)  229 
8.  W.  760. 

It  follows  from  what  we  bare  stated  here- 
in that,  had  the  learned  trial  Judge  correct- 
ly applied  the  law  to  the  facts  as  found  by 
Iiim,  sitting  as  a  Jury,  Judgment  In  favor  of 
plaintiffs  would  have  resulted.  It  Is  there- 
fore drdered  that  the  Judgment  herein  be 
reversed,  and  the  cause  remanded,  with  direc- 
tions to  the  trial  court  to  enter  Judgment  Id 
favor  of  appellants. 

ALLEN,  P.  J.,  concurs. 
DAUBS,  J„  not  Sitting. 


O'CONNELL  V.  KANSAS  CITY.   (No.  14082.) 

(Kansas  City  Court  of  Appeals.  Missouri. 
June  18, 1021.) 

1.  Pleading  <^34(6)— Petttloa  ipfeald  m  ob- 
Jeotioa  to  evldeace  if  any  oauM  of  action  Is 
stated  though  Inporfectly. 

An  attack  on  the  petition  by  objection  to 
evidence  for  insufficiency  of  the  petition  is  not 
looked  Qpon  with  favor,  and  the  petition  will 
be  given  a  liberal  constroction  and  upheld  if  it 
states  any  cause  of  action  whatever,  though  it 
be  defectively  stated. 

2.  Pleading  «=334(6)— On  ebjeotlon  to  any  evi- 
dence petition  not  insufficient  if  tact  not  ex- 
pressly stated  Is  neoessarily  Implied. 

On  objection  to  the  introduction  of  any  evi- 
dence tor  insafficiency  of  the  petition,  the  al- 
legations of  the  petition  must  be  construed  in 
their  most  favorable  light  to  plaintiff,  and.  It 
the  existence  of  an  elemental  fact  is  not  ex- 
preasly  stated,  but  follows  as  a  necessary  im- 
plication from  the  facts  alleged,  the  petition 
should  not  be  adjudged  insufficient 

3.  Pieading  «=)433(8)— Petition  in  action  for 
Injnrlea  held  suffiolent  after  vordlot  as  against 
obJeetloD  that  city's  notice  of  defect  was  not 
alleged;  "nalntaln." 

In  an  action  for  Injuries,  a  petition  alleg- 
ing that  on  the  date  of  the  injur?  and  for  a 


long  time  prior  thereto  a  sidewalk  or  footinidge 

was  maintained  by  defendant  dty  in  a  danger- 
ous, unsafe,  and  insecure  condition  was  suffi- 
cient after  verdict  as  against  the  objection  that 
it  did  not  allege  that  tbe  city  had  actual  or 
constructive  knowledge  of  the  defect  in  the 
sidewalk  as  to  "maintain"  a  defect  means  to 
keep  up,  preserve,  or  continue  the  defective 
condition,  and  suggests  some  active  participa- 
tion in  the  matter  of  oontiauing  the  oooditiOD. 

LEd.  Note.— For  oth«>  definitions,  see  Words 
and  Phrases*  First  and  Second  Series,  Main- 
tain.] 

4.  Appeal  and  error  «b»23I  (5)— Goaorai  ob- 
jection to  exhibition  of  tajnry  to  Jiiy  M4 

insufllclent. 

The  words  "I  object^  were  not  a  sufficient 
objection  to  plaintiff's  exhibition  of  her  injured 
wrist  to  the  Jury  to  raise  any  point  on  appeal. 

5.  Appeal  and  error  ^=»I060(I)— Judgment  net 
reversed  for  argnment  Improper  on  qnestlea 
of  damages  when  counsel  was  act  argalni 
i|uo8tion  of  damages. 

Though  in  an  action  for  injuries  it  Is  im- 
proper to  argue  that  the  jury  should  assess 
plaintiff's  damages  in  accordance  with  yrbat  they 
would  take  for  a  shnilar  Injury  to  themselves 
and  to  persist  in  such  argument  after  a  ruling 
has  been  i^aade,  the  jadgment  will  not  be  revers- 
ed because  plaintiff's  counsel  asked  the  jury  to 
put  themselves  in  plaintiff's  place,  where  there 
is  nothing  in  the  record  to  show  that  he  was 
at  the  time  arguing  the  question  of  damages. 

6.  Damages  0=3i32(7}— Verdict  for  $1,725  for 
Injuries  to  leg  and  wrist  held  not  excesslvo. 

Where  a  girl  15  or  16  years  old.  earning 
$15.40  a  week,  was  so  painfully  injured  by  step- 
ping through  a  bole  in  a  bridge  with  her  left 
1^,  causing  her  to  fall  and  strike  her  left  hand 
and  wrist,  that  she  fainted  and  was  in  bed  for 
six  weeks,  and,  after  returning  to  work,  was 
unable  to  do  work  requiring  her  to  stand  and 
had  a  permanent  injury  of  the  wrist,  necessi- 
tating a  tight  bandage  when  working  and  cans- 
ing  a  knot  on  tiie  wrist;  a  verdict  of  $1,725 
held  not  excessive. 

Appeal  from  Circuit  Court,  Jai^soa  Oonn- 

ty;  T.  J.  Seehom.  Judge. 

Action  by  Delia  O'Ccmnell  by  her  next 
friend,  James  J.  Shepard,  against  Kanaaa 
City.  From  a  Judgment  for  plaintiff,  defaod- 
ant  appeals.  Affirmed. 

E.  M.  Harber  and  Francis  Bf.  Hayward, 
both  of  Eansas  City,  for  appellant. 

Bogers  &  Yates,  of  Kansaa  City,  for  re~ 
spottdent 

BLAND,  J.  This  is  a  salt  for  damages  tor 
pers(mal  injuries.  FlalntiCr  recovered  a  ver- 
dict and  Judgment  in  the  sum  of  $1,725,  and 
defendant  has  appealed. 

The  facts  show  that  on  August  12,  1919, 
plaintiff,  a  girl  15  or>16  years  of  age,  was 
injured  while  walking  in  the  nighttime  over 
the  sidewalk  portion  of  a  bri^^  across  Tur- 
key creek.   This  bridge  was  maintained  by  the 
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dttfeDdant  M  ft  U^way  at  TbSrtlefli  street 
and  Southwest  boulevard  In  Kansas  City. 
Mo.  Plaintiff's  left  foot  and  left  Umb  went 
throns^  a  bole  In  the  bridge  to  a  ix^t  In 
the  region  of  ha  knee,  causing  her  to  fall 
and  to  strike  her  left  hand  and  wrist. 
The  petition  charges  that  defendant— 

*'  *  •  •  maiDtains  and  operates  public 
■treets,  sidewallCB,  and  hishnays  within  the 
aaid  Kanaaa  Cltr>  and  particularly  at  and  near 
Thirtieth  street  and  Southwest  bonlsTard,  at 
which  ptoce  the  defendant  maintains  and  oper- 
ates a  sidewalk  or  footbridge  acroaa  Turkey 
creek. 

"Plaintiff  states  that  the  said  sidewalk  or  foot- 
bridge was  on  the  12th  day  of  Aagust,  1919, 
and  for  a  long  time  prior  thereto,  maintained 
by  the  defendant  for  the  purpose  of  permitting 
pedestrians  to  walk  upon  and  travel  over  the 
same  in  a  dangerous,  unssfe,  and  inseenre  con- 
dition, which  said  sidewalk  or  footbridge  was 
not  reasonably  ssfe  for  persons  while  traveling 
OTcr  the  aame  In  ordinary  modes. 

"Plaintiff  states  that  on  said  date  and  at 
about  the  hour  of  11  p.  ra.,  while  she  was  walk- 
ing  along  over  and  upon  said  sidewalk  or  foot- 
bridge and  without  any  knowledge  of  the  dan- 
gerous, unsafe,  and  Insecure  condition  thereof, 
she  stepped  into  a  hole  in  the  sidewalk  or  foot- 
bridge and  then  and  there,  by  reason  of  the 
aforesaid  dangeroos,  unsafe,  and  inseenre  con- 
dition, plaintiff  was  caused  to  fall,  whereby  she 
was  serioasly  and  petmanentiy  injured  and  cr^- 
pled." 

Defendant  Insists  that  "the  court  erred  In 
not  sustaining  defendant's  objection  to  the 
Introduction  of  any  evidence  because  plaln- 
tUTs  petition  stated  no  cause  of  action  what- 
ever, and  In  overruling  defendant's  motion 
In  arrest  of  Judgment"  In  support  of  this 
contention  detoidant  urges  that  there  Is  no 
allegation  In  the  petition  of  negUgrace  oa  the 
part  of  defendant,  "no  allegation  that  the 
dty  had  elttier  actual  or  constructiTe  knowl- 
edge of  a  defect  in  the  sidewalk  from  whldi 
negligence  could  have  been  Inferred."  Th^ 
was  no  demurrer  to  the  petition,  but  defend- 
ant ,  answered. 

[1,2]  An  attack  upon  the  petition  such  as 
was  made  In  the  trial  court  Is  not  looked  np- 
<Hi  with  ftvor.  Under  the  drcumstances  ve 
are  required  to  give  a  llbeni  constructton  to 
the  petition,  and,  If  it  states  any  cause  of 
action  whatever,  we  must  hold  it  good,  al- 
tliough  the  cause  of  action  may  be  defectively 
stated.  Peters  v.  Kansas  City  Rys.  Co.,  204 
Mo.  App.  197,  224  S.  W.  25,  27.  And  we  must 
construe  the  allegations  of  the  petitlim  in 
their  most  fhvwable  light  to  the  plaintlfl, 
and  If  the  existence  of  an  demental  ftict  Is 
not  expressly  stated,  but  may  be  said  to 
follow  as  a  necessary  Inqtllcatlon  from  the 
facta  allied,  the  petition  riionld  not  be  ad- 
judged Insnfllclent  to  snppcwt  a  verdict.  Wil- 
atfa  V.  St  Jo0^  189  Mo.  App.  567.  661,  123 
8.  W.  504;  Hurst  v.  dtgr  of  Adigrove,  06 
Mo.  168, 112,  •  S.  W.  631;  Chance  v.  dty  of 
St  Joseph,  105  Ho.  Appi  1,  S,  100  8.  W.  24. 
231  S.W.-66 


[3]  The  petition  aUeges  that  "said  side- 
walk or  footbridge  was  oa  the  12th  day  of 
August,  1010,  and  for  a  long  time  prior  there- 
to,  malntahied  by  the  defendant  *  *  *  in 
a  dangerous,  unsafe,  and  insecure  condttton.** 

"The  word  inalntain'  does  not  mean  to  pro- 
Tide  or  construct,  but  means  to  keep  up;  to 
keep  from  diange;  to  preserve  (Worcest 
Diet.);  to  hold  or  keep  in  any  particnlar  state 
OF  condition;  to  keep  up  (WebsL  Diet.). 

"In  Moon  t.  Durden,  2  Bxch.  21,  it  was  said: 
The  verb  "to  maintain,"  •  *  *  signifies  to 
support  what  has  already  been  brought  into 
existence.' " 

Verdin  v.  City  of  St.  Louis,  131  Mo.  26,  87, 
33  S.  W.  480,  494;  Barber  Asphalt  Paving  Co. 
V.  Hezel,  155  Mo.  301,  399,  56  S.  W.  440,  451 
(48  L.  B.  A.  28S). 

**The  word  ^maintain,*  used  as  a  verb,  does 
not  mean  to  provide  or  eonstmct,  bat,  as  de- 
fined by  lexicographers,  means  to  keep  up,  to 
keep  from  change,  to  preserve.  Worcester's 
Dictionary.  To  hold  or  keep  in  any  particular 
state  or  condition,  to  keep  op.  Webster's  Dic- 
tionary. 

"In  the  case  of  Moon  t.  Durden,  2  Exchequer 
R.  21,  it  was  said:  The  verb  "to  maintahi,'* 
in  pleading,  has  a  distinct  technical  sigmflcalioii. 
It  signifies  to  support  yrhnt  haa  ajrea^  bevi 
brought  into  existence."* 

Louisville,  New  Albany  &  Chicago  By.  Go. 
V.  Godman,  104  Ind.  490,  492.  4  N.  £3.  163» 
164;  Kendrick  &  Roberts  v.  Warren  Bros.  Go., 
110  Md.  47,  72.  72  AO.  461. 

"Webetei^B  Dictionary,  which  haa  become  in 
effect  a  law  book  on  questions  of  construction, 
defines  the  word  'maintain'  as  follows:  To 
hold,  preserve,  or  keep  in  any  particular  state 
or  condition;  to  sustain;  not  to  suffer  to  £^ 
or  dedine.'  **  Brenn  v.  CSty  of  Troy,  60  Barb. 
(N.  Y.)  417,  ^1;  Benson  v.  Mayor,  ete.,  of  N. 
Y..  10  Barb.  (N.  Y.)  223,  238;  Kovachoff  v.  St. 
Johns  Lumber  Co.,  61  Or.  174,  180,  121  Pme. 
801. 

The  petition  in  this  case  alleges  that  the 
city  "maintained"  the  sidewalk  in  a  danger- 
ous, unsafe,  insecure,  and  not  reasonably  safe 
condition.  From  the  foregoing  definitions  of 
the  word  "maintain"  it  Is  apparent  that  to 
maintoln  a  defect  means  something  more 
than  mere  notice  or  even  knowledge  of  the 
defect  It  means  keeping  up,  preserving,  or 
continuing  the  defective  condition,  and  sug- 
gests some  active  participation  In  tbe  matter 
of  continuing  the  condition.  So  we  think 
that  tbe  fact  that  the  city  had  notice  of  the 
defect  In  the  sidewalk  may  be  said  to  follow 
as  a  necessary  implication  from  the  facts 
alleged  In  the  petition,  and  the  petition  la 
good  after  verdict  under  the  circiun stances 
present  In  this  case. 

[4]  During  tbe  trial  the  fbllowlog  occurred: 

"Q.  Jast  come  over  here,  please,  and  let  the 
jury  see  it. 

"Mr.  Bayward:  I  object  to  that,  your  honor. 

"Mr.  Rogers:  I  offer  to  exhibit  the  injury 
on  the  wrist  to  the  jury. 

*The  Court:  Proceed.  (To  which  ruling  and 
action  of  tbe  court  tbe  defendant  hf  ite  counsel 
then  and  there  du^  excepted.) 
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"Q.  JoBt  let  tbe  KeDUemen  see  It  (Plain- 
tiff Iiere  steps  down  to  the  jury,  and  walks  up 
and  down  before  the  Jai7i  «nd  the  jnry  cum- 
Inea  and  feels  of  plalntilFa  wrist)** 

It  la  Insisted  that  the  conrt  erred  "In  per- 
mitting the  Jury  to  feel  of  plalntlBTa  wrist, 
thereby  exciting  the  sympathy  of  the  jury  In 
plalntifTs  behalf,  and  Increasing  the  size  of 
the  verdict,  which  was  exceesire."  We  think 
that  defMidant  is  In  no  position  to  raise  any 
point  In  reference  to  this  occurrence  for  the 
reason  that  it  did  not  make  any  valid  objec- 
tion. The  words  "I  object"  have  often  beMX 
held  to  be  no  objection  whatever.  State  t. 
Lewis,  264  Mo.  420,  429,  175  3.  W,  60;  State 
V.  Tatman,  284  Mo.  857,  370»  175  S.  W.  68; 
Breen  T.  United  Rys.  Co.  of  St.  Lools  (Sup.) 
201  S.  W.  621,  522,  and  cases  therein  dtedL 

[i]  It  Is  last  Insisted  that  the  verdict  Is 
excessive  and  that  the  size  of  It  may  have 
been  Increased  by  improp^  remarks  of  plain- 
tUFn  counsel  In  bis  final  argament  to  the 
jury.  The  argument  objected  to  Is  ai  fol- 
lows: 

"Mr.  Bogers:  •  •  •  Jpnt  yourself  In  her 
place— 

"Mr.  Hayward  (Intermpting):  I  object  to 
that,  your  honor,  and  ask  that  tbe  Jury  be  In- 
structed to  cUsregard  It. 

"Tbe  Court:  Let  that  be  withdrawn;  and  the 
Jury  is  mstmcted  to  disregard  it. 

"Mr.  Sogers:  Put  yourself  In  this  little  girl's 
■hoes —  ^ 

"Mr.  Hayward  (Interrnptlng) :  I  object  again, 
to  that  form  of  argument;  and  I  ask  that  the 
Jury  be  instructed  to  disregard  it 

"The  Goart:  Tea;  tiie  Juy  vlU  Asregard  it** 

It  has  been  held  that  it  Is  improper  to  ar- 
gue to  the  jury  that  they  should  assess  plain- 
tlfTs  damages  In  accordance  with  what  they 
wonld  take  for  a  similar  Injury  to  them- 
selves; tbat  after  a  ruling  Is  once  made 
counsel  should  not  persist  in  making  the 
same  Improper  argument  over  and  over 
again.  There  is  nothing  In  the  matter  pre- 
served In  the  record  to  shew  that  plalntifTs 
counsel  was  arguing  to  the  jury  the  matter 
of  plaintiff's  injuries  at  the  time  the  above 
words  complained  of  In  the  argument  were 
uttered.  In  fact,  there  Is  nothing  In  the  ar- 
gument preserved  to  Indicate  in  what  con- 
nection the  jury  were  asked  to  put  themselves 
in  place  of  plaintiff.  If  an  appellant  desires 
to  raise  a  point  in  ccHinectlcm  with  his  op- 
ponent's argument  to  the  Jury,  be  should  ab- 
stract enough  of  the  argument  for  us  to  know 
exactly  what  it  was  and  thm  point  out  pre- 


dsdy  what  ISie  misoondoet  of  his  oppoiesit 
eooaUted  ol  Defendant's  argument  to  Ow 
Jury  made  i^or  to  tbat  of  plaintiff's  connsrt 
Is  not  free  fkvm  objection.  In  an  ingenious 
way  defendant's  ooonsel  dreir  ttie  attentltm 
of  the  Jury  to  the  fact  that.  If  some  of  tbem 
were  taxpayers,  they  rwonld  be  called  upon  to 
hdp  pay  any  judgment  retnnwd  against  de- 
fendant 

[I]  The  svldflBce  Aows  that  piaintlff's  In- 
jury was  so  painfnl  that  It  caused  her  to 
faint  at  the  time  It  was  leorived,  and  that 
she  was  taken  home  In  an  autnneibUe^  Sb» 
remained  In  bed  for  six  we^s,  soffalng  pain 
In  her  knee^  bade,  and  wrist  At  th?  time  of 
her  injury  she  was  anptoyed  in  a  pacUns 
house  **piittSBg  slogs  on  cans."  She  was  mi- 
able  to  go  ba«^  to  work  for  a  period  of  dtfit 
weeks,  and  when  she  finally  returned  aha 
was  unable  to  do  the  same  work  for  the 
reascm  that  It  required  her  to  stand,  so  die 
was  put  to  woric  Iq  the  labeling  room,  frbero 
sbe  could  sit  down.  She  was  earning  $15.40 
per  week,  whidi  amount  was  lost  tor  a  p^lod 
of  eigjit  weeks. 

The  trial  was  about  ten  months  after  the 
Injury,  and  at  that  time  plaintiff  sUll  had 
some  Bwrillng  In  her  knea  At  times  her 
knee'  pained  bar,  and  U  die  walked  a  great 
distance  it  caused  ber  to  Itanp.  Howerer. 
from  the  admission  of  plalnUfl  In  regard  to 
being  able  to  attend  dances  and  to  dance, 
we  conclude  that  she  had  to  a  great  degree 
recovered  from  the  Injury  to  her  limb  at  the 
time  of  the  trial.  However,  tbe  evidence 
shows  that  at  the  time  of  the  trial  she  had 
a  knot  on  her  wrist  due  to  an  injured  ten- 
don. This  knot  was  described  as  "a  nodule 
on  the  Inner  side  of  her  wrist"  This  was 
an  involvement  of  the  little  bursa,  "which 
Is  (oie  of  the  extensors  of  the  muscles,  that 
the  muscles  terminate  In."  This  knot 
was  "quite  visible"  at  the  time  of  the  trial. 
This  bursa  was  "ruptured  oat  of  its  sheath 
and  projects  out  a  little."  When  working  It 
was  necessary  for  plaintiff  to  keep  a  tight 
bandage  around  her  wrist  Tbe  medical  tes- 
timony was  that  the  injury  to  the  wrist  was 
permanent,  that  she  would  be  able  to 
form  ordinary  work  with  that  hand,  but  that 
the  "wrist  wUl  be  sore  whenever  she  lifts 
anything  of  any  wel^t  at  ali."  That  It 
would  be  sore  whenever  plaintiff  attempted 
to  do  heavy  woi^;  her  wrist  **will  be  weak- 
er" than  nonnaL  In  view  of  the  evidence, 
we  do  not  think  the  v»dlct  Is  escesslTab 

The  Judgment  Is  affirmed. 

All  concur. 


Digitized  by 


'Google 


t 


Ho) 


ROAD  DIST.  NO.  41.  HENRY  TP, 
COUNTY,  V.  JACKSON.  (No, 

(KuiBu  City  Court  of  Appeali. 

Jim«  IS,  lfi2L) 


, VERNON 

13784.) 

BCisBoari. 


I.  AssoelatloRs  ^20(2)'-Vol>itify  ui 
Ittoorporated  umcIbUm  euMt  tut. 
An  nnincorpofftted  vidnnttiy  usociatioa 
cannot  u  mdi  uw  or  be  mod. 


2.  Hffliinqn  ^ISfr-FiU  MHpHuM  wtth 
•tctut*  M  u  to  wuTUt  rtBovtiy  of  |m1I  tax 
•hmra. 

Id  ao  actlmi  hy  a  road  dlotriet  of  a  tom- 
ahip,  «Tldenc«  Aeldl  to  ihow  that  there  waa 
■nfficieiit  compliaace  with  Bev.  St  1909,  SS 
llTRl,  11756.  11765.  11766,  and  section  UTSS, 
as  modified  by  Laws  1913,  p.  740,  to  warrant 
recoTery  of  a  poll  tax. 

a.  Hlikmon  ^iSO-DafsM  bi  wvalai  aotka 
latallolaBt  ta  prevoat  raeovtry  of  poll  tax. 
Under  Bar.  8t  1900^  |  117118,  raeorazy  of 
poU  tax  cannot  be  defeated  becaiue  of  dtfeet 
of  waminf  in  notice. 

4.  Cettt  «ss»42(l)— la  aeHaa  fM-  pall  tax  taa- 
dar  bald  hniiOleleat  baeaiaa  aat  laaladlafl  ae- 

erued  cost*. 

'VV'here  after  commencement  of  an  action 
on  behalf  of  a  road  district  to  collect  a  poll 
tax  defendant  deposited  to  tiie  credit  of  a  jus- 
tice of  the  peace  without  notice  to  him  a  sum 
less  than  the  amoont  of  the  taxes  and  witfaoat 
accrned  costs,  such  tender  was  not  snffident 
under  Rev.  St.  1909,  |  7403,  relatinf  to  Ua- 
bility  for  costs,  becaase  not  indading  the  ac- 
emed  coats  aad  for  tiia  fortlm  raaatm  tiiat 
it  waa  not  In  aattdant  anunmt  and  tendered 
to  the  wrong  party. 

5.  Highways  ^»  I  SO— Road  dlstrlot  nay  •■•to 
noover  poll  taxes. 

A  road  district  of  a  township  in  a  connty 
<q>eratiiig  ander  that  form  of  organisation  cre- 
ated'pormant  to  Bev.  St.  189%  {  10821,  as 
amended  by  Lawa  1908t  p.  37%  is  a  political 
•ntity  capable  of  sntaig  and  being  aned.  and  so 
may  recover  poll  taxes  from  one  in  arrears. 

Appeal  from  Clrcnlt  Court,  Bates  Oounty; 
C  A.  Calrlrd,  Judge. 

Actioo  by  Boad  Diatrict  No.  41.  Henry 
Township,  Ternon  Coanty,  agalnat  Wallle 
Jackson,  begun  In  the  Jnatice  court,  and  ap- 
pealed by  defendant  to  circuit  court  Fnun 
a  Judgment  ftor  j^ntiff  In  drcoit  court, 
defendant  appeals.  Affirmed. 

J.  B.  Journey,  of  Nevada,  Mo,,  and  Hum. 
W.  Silvers,  of  Sutler,  for  appellant 

Hom»  H.  Foage,  Pros.  Atty.,  oC  Nevada. 
IdbK,  for  respondent 

ABN0I;D.  3.  This  suit  to  recover  poll  tax 
assessed  against  defendant  for  the  year  191S, 
In  tbe  sum  of  93.60,  was  Instituted  In  tbe 
court  of  a  Justice  o£  tbe  peace  by  flllng  a 
plalntUTs  ^um,  as  foUowa: 

"naintUTs  Bstnin.  Before  W.  H.  Johnson, 
J.  P.   Boad  District  No.  41,  Henry  Township, 


BOAJD  DIBT.  NO.  41  r.  JAGESQN  IQiS 
(111  aw.) 

Ternon  County,  Ifiasooii.  nalntifl,  WalUa 
Jackson,  Defendant 

Tlaiotiff  by  her  representative  and  supor- 
vlsor,  J.  J.  Lovell,  states  that  she  is  a  road  dis- 
trict duly  organized  under  the  laws  of  the  state 
of  Missouri ;  that  Wallie  Jackson,  the  defendant, 
is  a  citizen  of  district  No.  41,  and  that  a  poll 
tax  of  fS.60  was  lawfully  assessed  against  said 
defendant  for  the  year  1815;  that  said  de- 
fendant waa  duly  notified  to  work  out  said 
poll  tax  or  pay  same  In  cash;  that  defendant 
failed  and  refused  to  work  out  said  poll  tax  or 
pay  the  same  in  cash. 

"Wherefore  said  plaintiff  asks  Judgment  for 
the  sum  of  three  and  "^/loo  dollars  fOr  her 
debt  together  with  costs  of  suit 

"Koad  District  No.  41. 
"By  J.  J.  Lovell. 
"FnedOetobar  8,1915.*' 


Summons  was  issued  thereon  on  December 
1,  1015.  A  change  of  venue  was  tafcen  fr<Hn 
the  court  ot  W.  H.  Johnson,  Justice  of  the 
peace,  to  the  court  of  Miles  Downey,  Justice 
of  the  peace  at  Henry  township,  Vernon  coun- 
ty. Mo.,  and  on  December  8,  1911^  the  cause 
was  tried  in  said  court  to  a  Jury,  resulting 
in  a  verdict  fbr  plaintiff  In  the  sum  of  f3.60. 
lAereupon  an  appeal  was  taken  to  the  chv 
cult  court  of  T^on  county  December  20t 
1915. 

The  answer  of  defendant  filed  In  the  clrcnlt 
court  allegea:  (1)  That  plaintiff  is  n^thw 
an  individual  nor  a  corporation,  haa  no  l^al 
oiUty  and  ts  not  entltied  to  maintain  tills 
suit;  (2)  that  prior  to  the  Institution  of  this 
suit  defendant  elected  to  pay  said  poll  tax 
In  work  and  labor,  and  was  refused  the  priv- 
ilege of  working  It  out  and  that  he  d^xnlt- 
ed  tiie  amount  of  said  tax  In  the  Stotesbury 
State  Bank  to  the  credit  of  and  for  the  ben* 
eflt  of  plaintiff;  0)  denlea  e>^  and  every 
other  allegation  contained  in  pl^ntiff's  pe- 
tition. 

TbB  cause  was  continued  from  term  to 
term  untU  February  15, 1919,  when  a  change 
of  vmue  waa  taken  to  the  circuit  court  of 
Bates  county,  Mo.,  where  the  cause  was  tried 
to  the  court  without  the  aid  of  a  Jury,  and 
on  June  1^  1920,  the  court  found  for  plain- 
tiff in  the  sum  sued  for.   Defendant  appeals 

The  testimony  shows  that  Ternon  county 
bad  bem  operating  und«  the  townsh^ 
ganlsaHon  law  since  1900;  and  at  the  regu- 
lar meeting  of  the  township  board  of  Henry 
county  In  Aprtl,  1909,  by  authority  (A  section 
10821,  Bev.  Stat.  1899,  as  amended  by  Ses- 
sion Laws  19(^,  p.  272.  said  township  was 
divided  into  three  road  dlstricta,  and  that 
part  of  said  township  In  whldi  defendant  re- 
sided in  1814  and  1815  was  designated  as 
road  district  No.  41.  Prior  to  the  regular 
April,  1916,  meeting,  of  tbe  township  board, 
the  road  overseer  filed  with  the  township 
dwfc  a  list  of  pUl  tax  payers  of  wMch  d*. 
fendant  was  on&  At  said  meeting  of  the 
board  a  p(dl  tax  of  $8.60  was  levied  against 
eadb  name  upon  the  sold  list  for  the  year 
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19iSt.  rmOL  Bald  Uat  tbe  townsbtp  derk 
made  iqt  a  llat  of  poll  tax  payers  so  nqnired 
to  pay,  of  whldi  d^endant  was  (me,  and  de- 
livered said  list  to  the  road  avenea. 

The  testimony  farther  shows  that  on  Au- 
gust 31,  1015,  the  road  oversew  served  a 
wamine  notice  on  defendant  to  appear  the 
next  day  for  work  on  a  road  In  said  district 
nboat  a  half  mile  tnm  the  farm  owned  by 
defendant,  or  to  pay  his  poll  tax  in  cash; 
that  defendant  r^sed  to  work  In  obedience 
to  the  notice  and  reftised  to  pay  the  amonnt 
In  cash,  saying  that  he  ^ferred  to  work 
near  his  home,  so  that  he  would  leoelTe  the 
bmedt  of  his  lahw. 

[1]  Defendant  first  complains  Oiat  Sie 
road  district  Is  neither  an  Individual  nor  a 
public,  private,  or  municipal  owpmntlon,  and 
therefbre  cannot  sue,  and  cites  nnmwons  de- 
dsioDS,  Indudlng  EStpress  Co.  v.  Railway  Ga, 
126  Mo.  App.  471,  108  S.  W.  S83.  In  that 
case  the  court  l^d  that  an  unincorporated 
company  cannot  sue  In  the  name  of  Its  trus- 
tees ;  that  a  trustee  of  an  express  trust  can 
sue  only  In  his  own  name. 

In  Pickett  V.  Walsh,  192  Mass.  572,  78  N. 
B.  753,  6  L.  a  A.  (N.  8.)  1067,  116  Am.  SL 
Bep.  272.  7  Ann.  Cas.  638,  it  Is  held  that  an 
unincorporated  labor  union  cannot  be  made 
party  to  a  suit,  as  sudi.  Nelson  v.  Bellway 
Belief  Departineut,  147  N.  C.  103,  60  S.  E. 
724,  holds  that  an  unincorporated  voluntary 
oBsodatloD  cannot,  as  such,  sue  or  be  sued. 
Also  In  Knox  v.  Oreenfleld's  Estate,  7  G&. 
App.  305,  66  S.  m  805,  the  same  ruling  Is 
upheld  to  the  effect  that  an  estate  so  design 
nated  and  unincorporated  Is  not  a  real  party 
defendant  In  Buck  Stove  &  Bange  Co.  v. 
Vickers,  80  Kan.  29,  101  Fac.  668,  the  court 
held  that  the  corporation,  having  been  dis- 
solved, cannot  maintain  a  suit. 

{}]  We  conclude  that  these  holdings  are 
based  on  sound  taw,  but  do  not  ai^ly  to  the 
case  at  bar.  It  remains  for  us  to  determine 
whether  or  not  the  Legislature  delegated  t* 
the  township  board  the  power  to  form  road 
districts,  as  township  subdivisions,  with  pow- 
er to  sue  for  poll  tax.  Section  U7S6,  Bev. 
Stat  MOw  1009.  Is  as  follows: 

"It  shall  be  the  duty  of  the  road  overseer  to 
keep  the  roadi  in  bis  district  in  as  good  repair 
as  the  ftrada  at  his  command  will  permit  He 
shall  ke^  a  full  and  correct  record  of  all  mon- 
eys received  and  disbursed,  and  also  shall  keep 
an  inventory  of  all  tools,  machinery  and  oth- 
er property  belonging  to  the  district  It  shall 
be  the  duty  of  each  overseer,  during  the  month 
of  March,  to  prepare  a  list  alphabetically  ar- 
ranged, of  an  able-bodied  oiale  cidiens  td  his 
district  between  the  ages  of  twenty-^e  and 
fifty  yean  who  reside  in  his  district,  and  he 
shall  file  said  list  with  the  township  clerk  of 
his  township  on  or  before  the  first  di^  of  April 
following,  and  the  board  of  directors  shall  not 
approve  the  final  settlement  of  any  overseer 
nor  pay  to  him  any  money  that  may  be  owing  to 
him  upon  such  settlement,  on  account  of  serv- 
ices or  otherwise,  nor  ailow  him  any  ere^ 


therefor,  until  said  list  shall  have  bam  prepared 
and  filed  by  such  overseer  in  accordance  here- 
with." I«wa  1909,  p.  870. 

There  la  no  contentioa  on  the  part  of  de- 
fendant that  Yemon  coun^  waa  not  legally 
oi^ViIaed  Into  townships,  and  that  Ou»  bvwn- 
shipa  were  not  legaUy  divided  Into  road  dls- 
tricta.  It  Is  contoided,  however,  that  the  as- 
sessmcot  In  question  waa  not  made  as  flie 
statute  direcfeB.  and  it  is  to  that  pdnt  we 
Aall  direct  our  attention. 

Section  11751,  Rev.  Stat  1909,  provldea 
that  the  township  board  shall  divide  the 
township  into  cravanieDt  mad  districts,  and 
appoint  a  road  overseer,  ma  waa  done  In 
the  Instant  case:  Sectlcn  11756  deflnea  the 
dutlea  of  road  omrseer,  Indudlng  the  prep- 
aration by  him  of  a  list  alphabetically  ar- 
ranged of  able-bodied  males  in  his  district 
between  the  ages  ot  21  and  SOi,  and  directs 
the  filing  ot  the  same  with  the  townaup 
clerk.  This  also  Is  shown  to  have  been  dooe 
in  the  case  at  bar.  Section  tll^  directs  the 
township  doEfe  In  l&e  preparation  of  a  copy 
of  the  list  directed  in  section  UJW,  and  dl- 
recta  that  tlie  aame  shall  be  furnished  to  ttie 
road  oversea. 

Section  11788  (lawa  1918.  p.  T4I9  directs 
the  levy  of  the  poll  tax  at  the  r^ular  April 
meeting  In  eadi  year,  In  a  sum  not  lees  than 
$3,  and  not  mtwa  than  $6,  on  eadi  Indiridnal, 
and  apedflea  that  pexaoua  subject  to  sacb, 
poll  tax  dull  have  the  right  in  tlieir  optUm, 
to  pay  the  same  in  money  or  labor  wltUn 
their  respective  road  districts. 

O^e  sections  following  the  cma  last  named 
specUy  the  forma  of  notices  and  receipts,  the 
manner  in  which  sudi  poll  taxpayers  shall 
be  warned,  and  the  dlspoeltion  of  the  funds; 
also  where  and  when  the  men  shall  be  woA- 
ed,  defining  exemptions,  and  that  the  roads 
shall  be  wwked  whenever  necessary. 

Section  11765  directs  iSm  road  overaeer  to 
file  a  list  of  delinquents,  as  declared  by  Uie 
act,  before  a  Justice  of  the  peace  of  the  coun- 
ty for  suit  not  later  than  the  lOtb  day  of 
October  each  year,  In  the  name  ot  the  road 
district;  and  section  11766  directs  that  the 
prosecuting  attorney,  or  his  deputies,  shall 
appear  in  said  suit,  In  behalf  of  the  road 
district 

The  testimony  In  this  case  tends  to  show 
that  all  the  necessary  things  required  to  be 
done,  under  the  sections  abora  enumerated, 
were  done  in  this  case. 

Defendant  further  complains  that  no  prop- 
erly certified  tax  bill  ever  was  filed  herein. 
The  trial  court  held  contra,  and,  as  the  rec- 
ord shows,  correctly  so,  and  we  shall  not 
disturb  that  finding. 

[3]  Defendant's  contmtion  tliat  tliere  mn 
defects  in  the  warning  notice  In  this  case,  in 
that  It  was  not  served  in  due  time.  Is  met 
by  the  provisions  of  section  11758,  Rev.  Stat. 
1000,  which  spedfically  provide  "that  no  poll 
taxiNiyor  shall  be  exempt  from  the  payment 
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of  tbe  pan  tax  or  any  Pu*t  of  the  ama  a»- 
aoMBd  agalxmt  blm  on  apconnt  of  any  mis- 
take or  defect  In  tbe  vamlng  notice  •  •  • 
served  upon  tatan." 

[4]  Defendant  fortber  datine  a  tender,  bnt 
tbe  testimony  tends  to  show  that  no  soffldent 
tender  was  made^  because  eii6b  toider  did  not 
include  fbo  amount  of  ttie  accrued  coats.  Sec- 
tion 7403,  Ber.  Stat  1900.  Tbe  deposit  In 
the  bank  of  fSJtO  to  the  credit  of  the  Justke 
of  tbe  peace,  without  nodoe  to  blm,  was  not 
a  good  tendor  because  tendered  to  tiie  wrong 
party,  and  not  In  sufficient  amount 

[C]  We  bold  that  tbe  plalntlfl  In  tbla  case 
la  a  statutory  aubdlvlslmk  ot  tbe  eonnty  of 
Vonm  and  township  of  Henry,  a  poUtlcal 
entity,  made  ao  1^  statute  duly  enacted,  and 
that  It  Is  capaUe  of  suing  and  being  sued. 

PlalntUTs  motion  to  dismiss  the  ai^teal  be- 
cause of  the  fallare  of  defendant  to  file  an 
abstract  of  record  within  the  time  specified 
in  rule  IBOttbta  ooort  OOB  S.  W.  xiU)  needs 
not  now  be  flonrtdered.  ^Aere  is  no  revere* 
Ible  error  shown  by  the  record;  tbe  jod|^ 
znent  is  for  the  rl^t  party  and  aboold  be 
affirmed. 

It  Is  so  ordered. 

All  ooncnr. 


CONWAY  V.  FLAUOH  el  sL    (Ne.  14004.) 

(Kansas  CSty  Gonrt  of  Appeals.  Ifissonri. 
Hay  23,  1921.   Behearing  Denied 
June  IS,  1921.) 

1.  Pledges  ^24— Pledgee  of  note  te  secere 
a  forged  note  held  to  have  no  right  thereto. 

Where  plaintifl*a  agent,  wbo  held  a  note 
payable  to  idaintifl,  fo^ed  her  name  to  a  note 
for  a  less  smonnt,  and  wltbout  any  indorse- 
ment, forged  or  otherwise,  deposited  the  valid 
note  as  collateral,  the  pledgee  had  no  legal  ex- 
ense  for  refusing  to  retnm  tbe  iDstrament 
pledged  as  collateral;  the  exception  in  regard 
to  negotialUe  instroments  not  prevailing  since 
the  note  bore  no  indorsement  whatsoerer. 

2.  Ballnast  4=»7— Ponesilos  ef  bailee  desmed 
Is  subordtaatlon  to  the  right  of  the  bailor. 

The  possession  of  a  bailee,  in  absence  of 
some  statutory  provision  to  the  contrary,  is 
deemed  in  subordination  to  tbe  rights  of  the 
bailor,  no  matter  how  long  continaed,  provided 
there  is  no  assertioo  of  the  adverse  right, 

3.  Adverse  posseesiea  n  mlH  Pledgee  net  en- 
titled te  defeat  replevin  aotlon  ea  ground  ef 
llnltatlon  of  aetlsn. 

Where  plalntilf  deposited  a  note  for  f  1,200 
with  an  agent  who  collected  interest,  and  he 
forged  her  name  to  a  note  for  $500,  and  with- 
out any  indorsement,  forged  or  otherwise,  de- 
posited tbe  (1,200  Qote  with  defendants  as  col- 
lateral for  the  forged  instroment,  defendants* 
retention  of  the  $1,200  note  for  more  than  five 
years  does  not  bar  plaintiff's  replevin  action, 
for,  as  pledgee,  defendants'  rights  in  the  note 
were  snbordlnate  to  those  of  plaintiff,  and,  be- 
ing merely  baOeet  who  did  not  aasert  any 


adverse  tifie,  Adr  ewatlaned  possession  would 
not.  under  R  &.  1919,  |  1317,  bar  phdnturs 
right 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Daniel  E.  Bird,  Judge. 
"Not  to  be  offldaUy  published." 

Action  by  Jose^ilne  Oonway  against  G.  L. 
91ai^  and  anothw.  From  a  Ju^ment  tta 
plaintiff,  defendants  appeal.  Affirmed. 

Stntwnnmdi  ft  Harts,  of  Kansas  City,  for 
appellants. 

Burke  ft  Klmpton  and  A.  F.  Sndlb,  aU  of 
Kansas  City,  fbr  respondent. 

TEIMBLB,  P.  J.  This  is  an  action  In 
replevin  to  recovw  possession  of  a  note  for 
n,200  dated  September  15.  1910,  due  five 
years  after  date,  payable  to  plaintiff  with 
6  per  cent,  interest,  signed  by  Walter  B.  and 
Katie  M.  La  Barriere,  and  secured  by  a 
deed  of  trust  on  certain  realty  porchased  of 
plaintiff  by  the  makers  of  said  note.  Plain- 
tiff was  a  nonresident  of  the  state,  and  left 
the  note  with  Frank  J.  O'Lon^lln,  who  was 
the  real  estate  agent  making  the  sale; 
O'Loughlin  regularly  remitted  to  plaintiff  the 
Interest  on  the  note  until  some  years  later, 
when  he  absccmded  and  became  a  fngltlTe 
from  Justlca 

On  January  20,  191S,  OXoughlln  forged 
plaintiff's  name  to  a  note  for  $500,  due  one 
year  after  date,  payable  to  the  defendant 
TbomhlU,  and  which  pledged  tbe  $1,200  note 
on  the  La  Barrleres  as  collateral  security. 
The  said  $1,200  note  was  turned  over  to 
ThomtalU  by  O'Loughlln  without  any  Indorse- 
ment being  placed  thereon.  O'Loaghlfn  regu- 
larly paid  Thomhill  the  Interest  on  said 
$600  note  to  and  including  tbe  year  1917. 
Thomhill  did  not  foreclose  the  pledge  for 
nonpayment  of  the  $500  note,  but  held  tbe 
same  as  theretofore,  and  at  the  time  plain- 
tiff's suit  herein  the  $1,200  note  soofi^t  to  be 
recovered  was  in  the  hands  of  the  defendant 
Flaugb  as  ThombtU's  agent. 

About  the  flrst  of  the  y^r  1919  plaintiff 
discovered  that  something  iras  wrong  with 
O'Loughlln,  and,  npon  coming  to  Kansas  City 
and  investigating,  she  found  that  O'Loughlln 
had  absconded,  that  her  name  bad  been 
forged  to  the  $500  note,  and  her  $1,200  note 
on  the  La  Barrleres  had  been  pledged  to 
Thomhill.  She,  thereupon,  on  February  2S, 
1919,  brought  this  replevin  suit  to  recover 
possessini  of  tbe  note. 

Th<»nhlU  set  up  that  he  was  entitled  to  the 
possession  of  tbe  note  as  ctdlateral  security 
and  untU  the  $600  note  was  paid,  and  that 
plaintiff's  rli^ts  woe  Inferior  and  subject  to 
his  rights.  Flaugb's  original  answer  showed 
that  he  was  In  poaseasloi  of  the  note  sued 
for  as  TbfnnhlU'a  agent,  and  was  willing  to 
deport  It  In  court  to  abide  tbe  result  of 
the  suit   Hla  amended  answer  set  up  that 
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tbe  note  was  held  as  collateral  for  the  pay- 
ment of  the  $500  note,  and  that  the  tormer 
waa  charged  with  a  lien  therem  In  ta.rtx 
of  ThtnnhUI  to  Ihe  extent  of  the  indebted- 
nesa  represented  by  the  latter  note;  and 
both  defendants  set  op  the  five-year  statute 
of  limitations.   Section  1317.  B.  8. 1919. 

The  Jnry  fonnd  tot  plaintU^  awarding  her 
tbe  posaeasion  <tf  the  note  and  one  cent  dam- 
ages for  Its  detenttoB.  Tba  defandants  tiMre* 
npon  appealed. 

O'LooghUn  had  no  anthtn-ity  to  algn  plain- 
tUTs  name  to  any  note  nor  to  pledge  any  of 
her  property.  There  is  no  questton  bat  that 
OXonghlln  forged  the  $600  note  and  de- 
ertved  TbomhlU,  and  there  la  no  clia^  nor 
daim  of  moral  wrong  upon  the  part  of  Thom- 
hiU.  Appellants*  brief  concedes,  "There  Is 
no  dispute  as  to  the  facts  in  Uiis  case."  . 

[1]  Tbe  sole  contentl<m  Is  that  plaintiff  la 
barred  by  the  statute  of  Umitadona,  and  In 
reality  Qte  contoitlon  amounts  to  this;  Tliat 
since  plaintiff  did  not  dtscover  that  hw  name 
had  been  forged  to  tbe  $500  note,  and  that 
her  $1,200  note  had  been  wrongfully  turned 
over  to  ThomhilU  and  on  that  account  did 
not  bring  her  suit  wltUn  five  yeara,  def^d- 
ants  are  entitled  to  hold  her  mte,  and  out 
of  It  enforce  the  payment  of  the  $500  uot& 
But,  as  O'LoughUn  forged  the  latter  and  bad 
no  authority  to  pledge  plalntitrs  note,  defend- 
ants have  no  claim  upm  or  title  to  the  $1,- 
200  note  as  against  iier,  and  have  no  legal 
excuse  for  refusing  to  return  It  to  her.  SI 
Cye.  795;  Rompf  t.  Barto.  10  Wash.  882, 
38  Pac.  1129:  85  Oyc.  362;  Wilson  t.  Crocket, 
48  Uo.  216. 217.  218,  97  Am.  Dec.  889 ;  Walsh 
Tie,  etc,  Ga  Chester,  etc  B.  Co.,  184  Uo. 
App.  26,  29, 167  S.  W,  614.  The  exception  in 
regard  to  negotiable  instruments  cannot  pre- 
vail or  arise  here,  since  the  note  bore  no  in- 
dorsranent;  either  genuine  or  forged.  8  C 
J.  388;  Patterson  v.  Carr,  61  Mo.  439;  sec- 
tions 817  and  835.  H.  S.  1919;  Carter  v.  But- 
ler, 264  Mo.  300.  323, 174  S.  W.  399,  Ann.  Gas. 
1917A.  483;  Weber  t.  Orten,  91  Mo.  677.  4  S. 
W.  271;  Bishop  v.  ChaBe,  156  Ma  158,  170. 
56  S.  W.  1080,  79  Am.  St  Rep.  615. 

[2. 3]  Plaintiff  did  not  know  until  shortly 
before  she  brought  suit  that  defendants  even 
had  possession  of  her  note,  much  less  that 
they  were  claiming  any  right  to  bold  It. 
To  enable  them  to  successfully  invoke  the 
statute  of  limitatloQ,  their  posseisslon  must  be 
adverse.  Smoot  v.  Watben,  8  Mo.  522;  2  O. 
3.  285.  Even  if  the  $500  note  had  been  g^- 
Qine  and  the  pledge  of  the  $1,200  note  au- 
thorized, the  possesdoo  of  the  defendants 
could  not  be  said  to  be  adverse  to  the  plain- 
tiff, for  the  pledgee  would  hold  only  a  special 
propoty  In  the  note  pledged,  while  the  gen- 
eral property  would  remain  in  the  pledgor. 
81  Oyc  808.  And  defiinlt  la  the  payment  of 
the  note  lor  which  the  other  la  pledged 
would  not  vest  the  aitire  pnq>erty  In  the 


pledgee^  but  would  only  give  him  power  to 
dispose  of  tbe  thing  pledged  in  accordance 
with  the  terms  of  tbe  pledge,  and.  If  be  failed 
to  do  that,  the  general  proper^  would  con- 
tinue to  remain  In  the  pledgor.  Security 
Trust  Co.  T.  Edwards,  90  M.  J.  Law,  558,  661, 
062,  101  AU.  364,  L.  R.  A.  1917F,  273.  The 
possession  of  a  bailee.  In  the  absence  at 
some  special  statutory  provlsiOD  to  the  con- 
trary, Is  deemed  to  be  In  sobordlnatlfMk  to 
the  rl^t  of  tbe  bailor,  no  matter  how  long 
contlnoed  the  poageaslon,  without  the  a»er- 
tion  of  some  adTorae  ri^it,  may  be.  2  CL  J. 
28<l  No  mere  retentioii  of  possession  by  the 
bailee^  bowever  long  amtlniied,  will  work 
a  dianse  In  ownmdi^  and  statate  will 
not  begin  to  run  in  the  bailee's  favor  until  be 
asserts  some  adverse  daim  In  respect  to  the 
bailment  by  vrtddi  be  aognired  posnessloa  oC 
it  Bdgar  T.  FarseU.  184  HldL  022.  151  M. 
W.  714,  Ann.  Cam.  IHITA,  USOl  So  that  tat  no 
event  can  defendants  succeasfully  dalm  to 
have  bad  advene  possesalan  tit  the  note  In 
suit  Taylor  v.  WllUns,  22  Ga.  App.  723,  97 
8.  B.  lOL  Bnt,  as  tba  $000  note  was  forged 
and  0*Loi^^in  had  no  aaUimity  whatever 
to  deliver  to  TbomhUl  the  note  In  salt,  plain- 
tiff Is  nadw  no  obligation  whatever  to  pay 
the  former  In  order  to  get  possession  of  tt» 
latter. 

one  Judgment  la  afflrmad. 

All  concnr. 


KEITH  V.  KANSAS  CITY  RY&  CO. 
(No.  14038.) 

(Kansas  Gtty  Court  of  Appeals.  lOssoaiL 
May  28,  1921.   Befaearing  Denied 
June  IS,  1021.) 

1.  Evidenos  «=»528(l)  —  Physloiass'  oplsloe 
that  aooidast  coald  havs  oansed  plalatllTs  la- 
Jury  held  proper. 

In  action  acftinst  a  street  railway  company 
for  personal  lajurtss,  ptayslciani^  testimony  that 
the  Bcddent  as  described  eonld  have  canted  the 
Injuries  suffered  by  pln^ntMT  Md  proper,  the 
rule  being  that  expert  testimony  that  the  In- 
jary  "might,  eonld,  or  wonid"  result  from  the 
supposed  occurrence  is  equivalent  to  testimony 
that  the  occurrence  was  sufficient  to  cause  the 
Injory. 

2.  Appssl  asd  error  «s»l058(l)— Exdaslaa  at 
•videaos  latsr  adnittsd  aat  ravarslUs  emr. 

The  exdnslon  of  testimony  later  admitted 
is  not  reversible  error. 

3.  Carriers  «=3320(26}— Demsrrer  te  evldesoa 
on  grousd  that  passeager's  maasar  of  In- 
jury waa  ^Bst  physleal  faote  bald  properly 

everrsled. 

In  woman  passengar's  action  agalnat  street 
railway  company  (or  injuries  from  being  drag- 
ged when  seised  by  her  right  hud  by  tee  con- 
ductor as  she  wss  teroim  by  sudden  starting 
oC  the  car,  evidence  Md  not  sodt  as  to  justly 
demurrer  to  the  evidence  on  tee  ground  that 
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the  aeddfBt  o  detetibed  wu  a  plqrileal  Iqpm- 
■ibilitr. 

4.  Appeal  and  wTor  «=3994(2)— Ineoaslttancy 
la  tntlmoay  not  rovlewaWe. 

Any  iDCODBlstency  bi  plalntilTi  testimony  in 
a  personal  injury  case  held  for  the  jury,  and 
not  for  the  court  cS  ^>peoli. 

5.  Appeal  and  error  ^1003— Verdict  on  plain- 
tiff's uncorroborated  testimony,  althoagh  op- 
posed by  three  witnesses  for  defendant,  not 
oantrary  to  welglit  of  evidenoa. 

Id  personal  Injary  case,  that  pI^tifTs  un- 
corroborated testimony  was  contradicted  In  part 
by  the  testimony  of  three  witneesea  for  defend- 
ant held-  not  to  warrant  aetdnc  aside  verdict  for 
plaintiff  as  contrary  to  the  weifiht  of  the  «t1- 
denee. 

Appeal  from  Cnrcnlt  Court,  Jackson  Goon- 
ty;  Allen  0.  Southern,  7udge. 

'Vot  to  be  officially  published." 

Action  by  Sarah  B.  Keith  i^alnst  the  Kan- 
sas City  Railways  Company.  Prom  Judg- 
ment for  plalntifT,  defendant  appeals.  Af- 
firmed. 

Chas.  N.  Sadler,  John  \B.  Connors,  and  Ed. 
O.  Hyde,  all  of  Kansas  City,  for  appelant. 

William  E.  Byers  and  Uoyd  R.  Vrato, 
both  of  Kansas  Oity*  tor  roBpondent 

BLAND,  J.  Ttla  Is  an  action  ft>r  damages 
for  personal  Injuries.  Plabitlff  recovered  a 
Terdlct  and  Judgment  in  the  som  of  $1,600, 
and  defendant  has  appealed. 

The  facta  show  that  about  soon  of  Jann- 
ary  18,  1916,  plaintiff  was  a  passenger  upon 
an  east-bound  Thirty-First  street  car  In 
Kansas  City,  Mo.,  betng  operated  by  Bobert 
Dunham. and  Ford  Harvey,  receivers  of  the 
Metropolitan  Street  Ballway  Company,  de- 
fendant's predecessors.  Defendant  has  as- 
aamed  all  liability  for  the  negligent  acts 
said  receivers,  their  agents,  and  servants. 
Intending  to  alight  at  Benton  boulevard, 
plaintiff  signaled  the  motorman  by  pressing 
ft  button  shortly  after  leaving  the  first  street 
west  of  the  boulevard.  The  car  stopped  at 
tb»  boulevard.  ^Intiff  arose  from  her  seat 
and  walked  tedc  On  reaching  the  rear  ves- 
tibule the  conductor  <^iened  the  door  tor  tier. 
Plaintiff  stepped  down  upoo  the  step,  and 
Just  as  she  was  ready  to  st^  off  to  the  street 
tbe  car  started  and,  as  she  testlfled^ 

"It  Jnst  started  like  llghtidug.  I  was  hold- 
ing on  with  this  left  band,  and  the  condnetor 
■een  It  was  about  to  throw  me  to  the  pavement, 
Jnst  like  that,  and  he  grabbed  me  by  thia  arm, 
and  he  stood  on  the  step  and  held'  to  the  car, 
and  be  ^^ged  me  and  kept  iH^eiing  for  the 
motorman  to  stop." 

When  the  car  started  she  was  facing  south, 
she  had  pnt  her  left  hand  on  the  handrail 
and  had  stepped  down,  and  was  holding  to 
tbe  rail.  Tbe  starting  of  the  car  broke  her 
bold  on  the  handrail,  and  caused  her  to 


swerve  out,  the  conductor  grabblaK  her  right 
hand  as  her  left  hand  was  "breaking  loose." 
"I  was  just  swerving:'*  1t»  car  ran  ainrnt 
a  block  with  the  owdoctor  hcddlng  to  her 
hand  and  her  left  side  dragging  along  the 
street,  tbe  c<mdiictor  sfaootlnff  to  tbe  moto^ 
man  to  "Etop^"  "stop,"  during  all  of  this  time. 
Whoi  the  car  started  she  fell  with  her  head 
toward  tbe  front  of  the  car  and  her  feet  In 
the  opposite  direction,  her  loCt  side  dragging 
on  the  Icy  street  ^le  testifled  that  when 
the  car  stopped  "Tin  conductor  picked  me 
up  and  knocked  the  snow  ott  of  me,  and  held 
me  up."  On  orosB-examinattm  she  testifled 
that  after  the  car  stopped,  **I  stepped  off.** 
[1]  Complaint  is  made  that  the  court  er> 
red  In  permitttog  plaintiff's  witnesses,  Dra. 
Ruble  and  Sanders,  to  state  their  omclu- 
slous  that  plaintiff's  condition  at  the  time 
of  the  trial  was  caused  by  the  acddenL 
Plaintiff's  counsel  submitted  to  Dr.  Ruble, 
plaintiff's  attending  physician,  a  suppositlve 
state  of  facts  wherein  it  was  assumed  that 
plaintiff  had  met  .with  an  accident  such  as 
the  occurrence  shown  by  tbe  facts  In  evi- 
dence. At  the  conclusl<ni  of  the  statement  of 
the  hypothecated  case  counsel  asked  the  doc- 
tor: 

"I  now  want  your  expert  opinion  as  to  wheth- 
er or  not  the  accident  might  have  caused  this 
hernia  yon  speak  of*  (the  testimony  being 
that  pl^ntiff  was  suffering  from  a  traumatie 
hernia  as  the  result  of  the  fall). 

^e  doctor  answered: 

"That  aceidmt  could  very  easQy  have  canaed 

it.  Not  tbe  one  she  bad  on  tbe  ice.  (It  ap- 
pearing that  plaintiff  had  fallen  on  the  Ice  about 
a  year  before  the  Injury  sued  for.)  Falling  on 
the  right  Bide  would  pat  the  intestines  over 
tbe  other  way." 

Objection  was  made  by  defendant's  coun- 
sel, and  the  court  said,  "Yes;  just  answer 
the  question.**  The  doctor  then  stated,  "It 
could  very  easily  have  caused  the  hernia." 
Dr.  Sanders,  who  was  called  by  Dr.  Ruble  to 
operate  upon  plaintiff  for  a  traumatic  hernia, 
was  asked  a  hypothetical  question  reciting 
facta  similar  to  those  contained  in  the  ques- 
tion asked  Dr.  Ruble.  The  question  ask- 
ed Dr.  Sanders  concluded  with  the  words 
"whether  or  not  this  hernia  could  have  been 
caused  by  this  accident,"  the  answer  being, 
**I  believe  It  could  have  been."  Another  sim- 
ilar hypothetical  question  was  asked  Dr. 
Sanders  as  to  whether  the  accident  might 
have  caused  "these  heada<^es,  this  nervous- 
ness, and  this  sleeplessness,"  to  which  he 
answered,  "I  would  say  nervousness  and 
sleeplessness  could  have  been  caused  by 
sucbi  an  acddent."  Neither  the  hypothetical 
questions  nor  the  answers  were  Improper  as 
Invading  the  province  of  the  Jury.  The 
physicians  did  not  pass  upon  the  ultimate 
fact  The  words  "might  could,  or  would" 
were  the  proper  ones  to  be  used  by  counsel 
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and  tlie  ptiyridans.  ▼.  Bj,  Oo^  185 

Bbk  280,  246,  84  a  W.  878;  State  t.  Hyde, 
234  Ho.  200,  258,  130  &  W.  816,  Ami.  Cu. 
3912D,  191;  Moor«  t.  Uo.  Fftc.  By.  Co.,  164 
Ma  Am.  84,  14r  S.  W.  488;  BldS(»i  T.  Me^ 
ropcdltan  St.  B.  Oo.,  200  8.  W.  675.  Botb 
counsel  and  the  ptayaidans  wen  car^l  to 
tue  Uiese  words  In  Teference  to  tlie  aaklns 
and  anawerbig  of  these  questfons. 

Thla  case  ia  nnUke  tb»  case  of  Boltzen 
Railroad.  150  Ko.  App.  370,  140  8.  W.  767. 
In  that  case  pr.  Haynes  was  asked,  ''What 
wonld  be  the  probable  effdet  of  that  sort  <tf 
a  ahocik  on  the  nezrous  systonf*  The  doc- 
tor answered,  "Well,  I  beUere  It  wonld  pro- 
duce an  Irreparable  shock  to  the  nerrona  sys- 
tem." This  question  and  answer  were  held 
wroneons,  the  court  saying  (159  Mo.  App. 
876,  140  S.  W.  769) : 

"He  was  not  BBked  to  what  caase  he  woald 
attribute  the  cooditioD  of  tbe  plaintifF,  but  what 
condition  the  injury  would  produce.  We  know 
of  no  rule  that  would  justify  such  a  coarse  ot 
examination.  The  object  in  such  cases  Is  not 
to  show  by  expert  witnesses  a  condition,  but  to 
acoonnt  Ua  such;  that  is,  to  ascsrttdn  the 
cause  that  produced  a  condition." 

There  was  no  attempt  in  the  case  at  bar 
to  show  by  expert  testimony  a  condition,  but 
the  effort  made  was  to  ascertain  the  cause 
that  produced  plaintiff's  condition  or  to  ac- 
count for  her  omdltion.   It  Is  insisted — 

*'that  the  only  proper  question  to  propound  to 
an  expert  witneas  under  such  drcumstauces  is 
whether  a  fall  like  the  one  described  in  any 
case  is  sufficient  to  cause  such  an  injury,  and 
not  whether  it  did  do  it  or  might  do  it" 

Asking  a  physidan  whether  the  Injury 
"might,  could,  or  would"  result  fnm  tbe  oc- 
currence la  equivalent  to  asking  bim  wheth- 
er the  supposed  occurrence  was  suffident  to 
cause  the  Injury. 

[2]  It  is  Insisted  that  the  court  erred  In 
refusing  to  admit  certain  testimony  of  de- 
fendant's .witness,  Dr.  Van  Stavera.  By 
this  witness  defendant  sought  to  show  that, 
at  the  time  plaintiff  slipped  and  fell  on  the 
ice  previous  to  her  reception  of  tbe  Injury 
sued  for,  she  had  an  acddent  Insurance  pol- 
icy In  the  Bankers'  Accident  Insurance  Com- 
pany, and  that  she  was  examined  by  this 
doctor  on  behalf 'of  tbe  insurance  company. 
After  sustaining  plaintiff's  moti(n)  to  strike 
out  Dr.  Van  Stavera's  testimony  that  plain- 
tiff was  sent  to  him  by  the  Bankers'  Acci- 
dent Insurance  Company  to  be  examined,  tbe 
court  permitted  defendant  to  put  plaintiff 
on  the  stand,  and  asked  her  whether  she  had 
a  policy  in  tbe  Bankers'  Acddent  Insurance 
Company  at  the  time  she  slipped  on  the  ice, 
and  she  testified  that  she  did.  Dr.  Van  Sta- 
vera was  then  put  on  the  stand,  and  he  tes- 
tified that  be  examined  plaintiff,  who  bad  a 
policy  in  said  company.  The  matter  was  ful- 
ly gone  into.  So  it  is  apparent  there  is  no ; 
reversible  error,  iC  any  at  all.  in  onmectlon 


wttb  tha  nllngg  of  tbs  eoart  in  nCerence  to 
UM  testtnumy  at  Dr.  Tan  Stavera. 

It  la  inidated  that  the  court  ored  In  re- 
tatbig  to  admit  certain  teatlnuHiy  oC  defend- 
ant's witness  Dr.  Fearce,  to  the  ^foct  that, 
U  the  IntestlnM  were  pnshed  thnm^  ttie 
walla  of  the  abdomoi  1^  a  Mow,  In  the  prooeos 
the  JntestlneB  .would  be  torn  In  two.  Thedoo- 
tor  had  already  tesUfled  that  the  InteatiBes 
were  very  soft  and  delicate  After  the  conrt 
struck  out  the  testimony  of  the  doctor  that 
a  blo^  upm  tbe  body  could  not  cause  tlis 
Intestines  to  push  throni^  the  mtudee  of  the 
abdornm  without  breaking  ttiem,  oomuM  far 
defMidant  asked  this  question  "TM  tbe  Jury 
whether  or  not  these  muscles  are  laid  on 
that  fascia  In  such  a  way  that  the  Intestines 
could  push  through  betweoi  them."  fHie 
doctor  answered  "It  could  not."  He  was 
further  permitted  to  testify  that  a  person 
who  had  suffered  a  hernia  from  flming  in  tiw 
manner  daimed  by  plalntlfr  could  not  have 
walked  tbe  distance  that  phdntlff  testlfled 
flbe  walked  after  the  acddent.  He  was  also 
permitted  to  testify  Oiat  Uiere  Is  a  sac  ac- 
companying all  hernias  that  come  on  grad- 
ually, but  that  hi  traumatic  hernia,  where 
the  contents  of  the  abdomen  are  forced 
through  the  muscles,  there  mi^t  not  be  a 
sac.  If  there  was  no  sac,  he  would  call  It  a 
rupture  of  the  abdom^,  but  that  It  would 
not  be  an  ordinary  hernia.  It  would  be  m 
bursted  abdomen,  but  technically  it  would  be 
called  a  hernia.  He  was  permitted  to  testl* 
fy  that  in  a  traumatic  hemla,  where  tbe  In- 
testinee  were  driv«i  through  "thoee  mus- 
des."  |*we  always  find  the  bowels  torn  in 
two.  That  wonld  be  a  direct  traumatic  her- 
nia from  violence."  So  the  doctor  was  final- 
ly permitted  to  answer  fully  as  to  whether 
the  intestines  would  be  torn  In  two  where 
they  were  pushed  through  the  walls  of  the 
abdomen  by  a  sudden  fall. 

[I]  It  is  next  Insisted  that  the  conrt  erred 
In  refusing  to  give  defendant's  instruction  In 
the  nature  of  a  demurrer  to  the  evidence. 
In  thla  connection  It  is  Insisted  that  the  way 
plaintiff  daimed  that  she  was  injured  is 
against  ccanmon  experience  and  observation 
and  tbe  physical  facts.  It  ia  argued  that.  If 
the  car  was  going  east,  and  idaintiff  was 
alighting  therefrom  with  her  face  to  ttie 
south,  and  her  handhold  was  broken  tnm 
the  rail  when  the  car  started  with  a  sudden 
jerk— 

"How  could  the  conductor  grab  her  by  the 
right  hand?'  And  if  he  did  not  grab  her,  how 
could  she  fall  with  her  head  to  the  front  of 
the  car  and  her  feet  to  the  rear,  as  she  testi- 
fied? She  testifies,  *I  was  not  hdding  to  sny- 
tlting  iriien  he  grabbed  me.* " 

It  Is  Insisted  that.  If  she  was  holding  onto 
the  rail  with  her  left  band  that  ber  ri^t 
hand  would  be  so  far  away  from  the  conduc- 
tor who  .was  <9anln8  the  door  tot  ber  that 
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it  would  have  been  a  physical  impoSBlbillt? 
for  tiim  to  grab  bar  by  tbe  ilgbt  witet. 

She  testified  that  the  conducts  cpemed 
the  door  to  permit  ber  to  alisht;  tbat  after 
tbe  car  started  with  a  ierk.  tti*  conductor 
saw  that  it  was  going  to  throw  ber  to  the 
pavement,  and  he  then  grabbed  her  by  tbe 
arm.  Where  he  was  at  thla  time  is  not  dear- 
ly shown  In  the  evidence,  bnt  she  testified 
tbat  the  conductor  was  standing  "dose 
oiough  to  grab  me  by  this  arm."  "He  stood 
on  the  step  and  held  to  the  car."  We  are 
unable  to  see  how  ^alntlffs  claim  is 
Impossible  In  tbls  r^ard.  She  did  testify 
tbat  she  was  not  holding  to  anything  when 
tbe  conductor  grabbed  her,  tbat  "he  grabbed 
me  just  as  I  .was  breaking  loose."  There  is 
an  Inference  from  plaintiff's  evid«ice  that, 
when  the  conductor  felt  tbe  car  ^to  a  sud- 
den jerk,  or  at  an  instant  thereafter,  he  made 
a  grab  for  plaintiff,  anticipating  that  she 
might  be  thrown  from  the  car,  and  caught 
her  by  die  right  arm  jnst  as  ber  bdd  on  tbe 
handrail  was  being  broken  loose.  O^ere  Is 
notbtng  in  the  contaitlon  tbat  plaintiff's 
testimony  tbat  she  fell  with  her  head  toward 
the  front  of  the  car  and  ber  feet  toward  the 
Testlbule  and  w&s  dragged  on  hex  left  side, 
la  against  the  physical  facts  under  the  evi- 
dence; Holland  T.  Metropolitan  St.  B.  Oo., 
167  Mo.  App.  476,  481,  187  S.  W.  996;  Mld- 
dleton  T,  St  Joseph  Ky.,  U&it,  H.  &  P.  Cc 

150  Mo.  App.  268,  m  S.  W.  627;  Benjamin 
T.  Metiopolltan  St.  By.  Oa»  245  Vlfi:  098, 

151  S.  W.  91. 

[4]  In  connectlcm  witb  defendant's  conten- 
tion tn  relation  to  the  demurrer  to  the  evl- 
dence.  It  Is  pointed  out  that  plaintiff  first  tes- 
tified that  when  the  car  stopped  "the  conduc- 
tor picked  me  up  and  knocked  the  snow  off 
of  me,"  and  that  after  he  picked  her  up 
"I  stood  there;  the  car  must  have  been  three 
or  four  blocks  away  before  I  tried  to  walk. 
I  was  not  hardly  at  myself."  And  that  on 
cross-examination  she  testified  that  after  she 
had  been  dragged  a  block  tbe  conductor  let 
her  off  the  car,  and  that  "I  stepped  off."  It 
is  contended  th&t  plaintifTs  testimony  Is  In- 
conalstent.  Plaintiff  at  no  time  fell  entirely 
to  the  pavement,  but  the  conductor  at  all 
times  had  hold  of  her  arm,  holding  her  up 
as  much  as  possible.  When  she  testified  the 
conductor  picked  her  up  she  may  have  meant 
aiat  he  pulled  her  up  on  to  the  step  or"  plat- 
form, and  then  brushed  the  snow  off  of  her, 
and  when  she  testified  that  she  stepped  off 
the  car  after  it  stopped,  it  might  have  been 
that  she  stepped  off  the  car  imassisted  after 
tbe  conductor  had  ."picked  her  up,"  or  assist- 
ed bra  to  the  step  or  platform.  However. 
If  tliere  ia  any  Inconsistent  In  plaintiff's 
testimony.  It  was  &  matter  tor  the  jury,  and 
not  tar  this  court.  Bond  t.  Ballroad,  110 
Ma  App.  131.  84  &  W.  124;  Bobbltt  v.  Unit- 


ed Bys.  Co.  of  St  liouis,  189  Mo.  App.  424, 
108  a  W.  7a 

[B]  It  Is  Insisted  that  the  weight  of  tbe 
evidence  Is  such  as  to  authorize  this  court 
to  set  aside  the  verdict  This  point  Is  based 
upon  the  fact  that  plaintiff  bad  no  witness 
to  corroborate  her  testimcmy  as  to  how  the 
acddent  happened,  and  the  claim  that  dft> 
foidant  had  three,  a  passenger,  tbe  motor- 
man,  and  the  conductor  who  testified  «m- 
trary  to  plalntUPs  testimony.  It  Is  doubt- 
ful from  tbe  passeng^'s  testimony  .whether 
she  was  on  this  particular  car  as  she  ^d 
not  remember  of  any  accident  happening. 
But  the  conductor  testified  that  an  accident 
did  bappen;  that  he  was  standing  Inside  of 
tbe  railing  of  the  rear  vestibule;  that  plain- 
tiff safely  alighted  from  the  car  .while 
it  was  standing  still;  Out  tbe  to(^  two 
steps,  slipped,  and  fell  upon  the  Icy  street 
The  motorman  stated  th&t  be  toade  but  one 
stop  at  tbe  place  where  plaintiff  claims 
she  .was  attempting  to  alight ;  tbat  be  waited 
for  tbe  signal  for  him  to  proceed,  and,  not 
getting  It,  he  went  to  the  door  and  looked 
out,  and  saw  the  conducts  talking  to  a  lady 
at  the  rear  of  tbe  car;  that  tbe  car  started 
up  leaving  the  lady  standing  on  the  street 
It  Is  evident  there  Is  nothing  invcAved  ex- 
cept the  mere  weight  of  the  evldraice,  wbldL 
was  for  the  Jury  and  trial  court.  Terry  -f. 
K.  O.  Bys.  Co.,  228  S.  W.  886;  State  ez  leL 
T.  Ellison,  268  Mo.  2S9,  2R0,  187  S.  W.  23; 
Harmon  v.  Irwin,  219  S.  W.  S82;  Bobertsfm 
T.  KocbtltKky,  217  S.  W.  543 ;  Abemathy  t. 
Mo.  Pac.  By.  Oo^  217  S.  W.  068. 

Tbe  Judgment  Is  affirmed. 

All  concnr. 


THOMPSON    V.    BUSINESS    MEN'S  ACC. 
ASS'N  OF  AMERICA.   (Nt.  2848.) 

(Springfield  Court  of  Appeals,  Sfissouri.  May 
8,  1921.   Behearing  Denied  Jmie  20,  1921.) 

1.  Evideaoe  «s>265(18)  —  Admissions  agalnat 
interest  preclude  recovery  in  absence  of  eon- 
tradictory  or  explanatory  evidence. 

An  admission  against  interest  precludes  re- 
covery in  the  absence  of  evidence  to  contradict 
or  explain  it 

2.  Insurance  ^=>646(7)— No  presumption 
against  suicide  where  facts  appear. 

A  beneficiary  cannot  recover  on  an  acci- 
dent iDsu^ance  policy  on  tlie  presumption 
against  suicide  where  the  facts  appear  from 
which  the  Issue  whether  assured's  death  was 
caused  by  acddent  or  soicide  may  be  deter- 
mined. 

3.  Insnranoe  ^668(12)— Evidence  oontradlct- 
Ing  admission  of  suldde  held  sutllclent  to  car- 
ry to  Jury  question  whether  death  aooideatai. 

In  a  suit  on  an  accident  insurance  policy, 
evidence  contradicting  plaintiff's  admission  in 
a  former  petition  tliat  the  insured  committed 
stdddfl  held  sufficient  to  take  to  the  jury  the 
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question  whether  his  death  was  caniw^  by  ac- 
cident or  Baidde. 

4.  luaraice  «=»665 (6)— Evidence  held  sMffi- 
oleot  to  Justify  Jury  !■  flndleg  plaintiff  Mis- 
taken le  eoaoliislon  assared  eoeiniltted  til- 
ddeu 

In  a  aiilt  on  an  accident  Insnrance  policy, 
where  no  one  saw  or  could  hare  seen  how  in> 
Bured'B  death  waa  caused,  and  plaintiff  and  her 
attorney  had  no  actual  knowledge  of  the  cause, 
any  evidence  showing  that  plaintiff  and  her  at- 
torney were  mistaken  In  drawing  a  conclusion, 
embodied  In  an  earlier  pleading,  that  the  in- 
sured committed  suicide,  will  Justify  the  jury 
in  findins  that  his  death  was  not  so  caused. 

6.  Trial  ^=>2I9— Instrnctlon  burden  of  proof 
on  plaintiff  1^  preponderance  of  evidence  er- 
renoous  In  absence  of  deflnltion  of  terms. 
It  is  not  error  to  refuse  instructions  that 
the  burden  of  proof  is  on  plaintiff  by  a  pre- 
ponderance of  the  credible  testimony,  in  the 
absence  of  definition  of  the  terma  "burden  of 
proof  and  *^rQ)oiiderance  of  evidence." 

6.  Appeal  and  error  «=s>tOOi (()— Verdict  not 
disturbed  where  snffl<Ment  evidenoe  exists  to 
nstain  It 

In  a  suit  on  an  accident  Insnrance  policy, 
where  the  Jury  was  butmcted  that  it  must  find 
insured's  death  was  acddental  and,  if  he  com- 
mitted suicide,  to  find  for  defendant,  the  ver- 
dlet  wSl  not  be  disturbed,  where  there  waa  evi- 
dence tcndinf  to  prore  either. 

Appeal  from  Circuit  Court,  Howell  Coun- 
ty; B.  P.  DorrlB,  Judge. 

Suit  Susan  B.  Bolllns  Thompwrn  against 
the  Business  Urn's  Accident  Association  of 
America.  Judgment  for  plaintiff,  and  de- 
fradant  appeals.  Affirmed. 

Solon  T.  Gilmore  and  A.  I.  Beach,  both  of 
Kansas  City,  and  R.  S.  Hogan,  of  West 
Plains,  for  appellant. 

Stepiien  O.  Rogers,  of  St  louis,  and  John 
0.  Dyott,  of  Willow  Springs,  for  re^Muident 

FARRINGTON,  J.  This  Is  a  suit  on  an 
acddent  insurance  policy  In  which  plaintiff 
recovered  Judgment  in  the  trial  court  for  the 
full  amount  of  the  policy  together  with  In- 
terest. 

Appellant  complains  of  error  In  that  the 
trial  court  refused  an  Instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence,  and  re- 
fused two  Instructions  on  the  burden  fit 
proof  and  the  admission  of  some  evidence 
offered  by  the  plaintiff. 

The  suit  was  originally  filed  In  the  circuit 
court  of  Howell  county  on  a  policy  of  acci- 
dent insurance  Issued  by  the  appellant  on  the 
life  of  misba  M.  Rollins,  ^e  respondent, 
since  the  death  of  Ellsha  M.  Rollins,  has 
married  and  is  now  Susan  M.  Rollins  Tbomp- 
scm.  At  a  former  trial  the  plaintiff  recover- 
ed a  Judgment  and  an  appeal  was  taken  to 
the  Buprone  Court  and  will  be  found  re- 
ported in  the  case  of  Snaan  E.  Rollins  t.  Busl- 


ness  lien's  Accident  Ins.  Go^  S13  8.  W.  52. 
In  tliat  opinion  It  was  hdd  that  that  oonrt 
had  no  Jtiri8ffletl<m  of  tbe  appeal,  and  it  was 
transferred  to  this  court  Tbe  ojrfnion  dis- 
posing of  010  appeal  in  this  court  will  be 
Itnmd  reportflil  In  220  S.  W.  i022,  vliere  we 
reversed  tbe  Judgment  and  remanded  tbe 
cause  for  the  reasons  therein  stated.  Tbe 
case  went  badk  to  the  circuit  court  of  How- 
ell county,  wliae  the  plaintiff  amended  her 
petition,  rthfiTtfng  that  Rtdlina  waa  accMeo- 
tally  killed  from  the  dlscfaarge  of  a  aincle- 
barrel  shotgtm,  causing  the  top  of  bis  bead 
to  be  severed.  To  this  potion,  beln;  the 
third  amended  petition,  the  defendant  filed 
an  answer  denying  that  Rollins'  death  was 
the  result  of  an  accident  and  qieciflcally 
pleading  that  he  committed  suicide.  On  tills, 
the  last  trial,  the  plaintiff  again  reoorcved 
a  Judgment  tor  the  full  amount  with  inter- 
est and  it  is  this  Judgment  mOOi  la  tibe 
subject  of  this  appeaL 

In  order  tbat  the  facts  may  be  fully  under- 
stood, we  find  from  the  record  that  In  the 
first  petitlOQ  filed  In  this  cause  of  action  tbe 
plaintiff  merely  alleged  that  Rollins  was  ac- 
cidentally injured  and  killed  by  the  top  of  his 
head  being  severed.  A  demurrer  to  this  pe- 
tition was  sustained  and  an  amendment  to 
same  was  made  by  the  plaintiff  allying  that 
he  waa  killed  by  the  discharge  of  a  shotgun, 
and  that  the  same  was  fired  or  discharged 
by  the  said  Eliaha  M.  Rollins  with  intent  to 
commit  suicide.  The  d^endant  again  de- 
murred, but  the  same  was  overruled,  where- 
upon It  filed  an  answer  in  the  nature  of  a 
general  denial  and  pleaded  tbe  suicide  stat- 
ute as  unconstitutionaL  After  this  was  filed 
the  plaintiff  then  filed  a  second  amended  pe- 
tition in  which  she  alleged  "that  the  gun 
was  fired  or  discharged  either  by  the  said 
Gltsha  M.  Rollins  vrith  Int^t  to  commit  sui- 
cide or  that  it  was  accidentally  or  inadvert- 
ently discharged  by  said  deceased,  or  some 
other  person,  the  means,  tbe  fact  and  the 
real  cause  being  unknown  to  the  plaintiff,  it 
being  one  or  the  other,  exactly  which  she  Is 
unable  to  state,"  and  it  waa  on  this  petiti<Hi 
tbat  the  case  was  disposed  of  in  this  coart 
in  220  S.  W,  1022. 

On  the  last  trial,  which  waa  merely  on  an 
allegation  of  tbe  plaintiff  that  the  discharge 
of  the  gun  was  accidental,  and  a  denial  of 
same  coupled  with  a  plea  of  suicide  by  tbe 
defendant,  the  plaintiff  Introduced  testimony 
to  the  effect  that  on  the  morning  of  the  Otta 
day  of  April,  1915,  Rollins  was  found  In  his 
store  in  the  dty  of  Wllow  Springs,  Mo.,  lyln^ 
with  his  ba(A  on  the  floor  In  tbe  rear  end  <tf 
tbe  store,  dead  with  a  shotgun  lying  by  Us 
side  wbl<di  had  be&i  discharged,  and  the  top 
of  his  head  practically  torn  off,  and  a  part 
of  his  brains  were  found  oa  the  celling  of  tbe 
store.  When  found  he  was  lying  on  his  back 
with  <me  foot  up  over  the  second  rang  of  a 
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ladder  wtldb  was  standing  against  a  case  la 
the  store.  It  Is  shown  that  the  deceased 
kept  bis  gun  on  top  ot  this  case,  and  that  to 
take  it  down  from  the  top  of  this  case  would 
require  <Hie  to  step  on  the  ladder  to  the  sec- 
ond or  third  rung.  It  was  further  shown  by 
jdalntUTs  evldeace  that  the  hammer  of  the 
gun  was  so  that  if  it  received  a  jar  It  would 
cause  the  gun  to  go  off. 

It  appears  that  the  deceased  had  sold  his 
stock  of  goods  or  traded  It  for  a  farm*  and 
that  he  was  preparing  to  leave  Willow 
Springs,  but  be  had  not  yet  made  a  delivery 
to  the  purchaser.  On  the  morning  of  his 
death  he  left  fatHue  about  the  same  time  as 
usual,  la  good  sidrlts;  that  he  went  to  the 
store,  swept  the  sidewalk,  and  there -had  a 
conversation  with  a  neighbor,  whldi  indicat- 
ed that  he  was  In  good  spirits  and  expected 
to  pack  up  and  leave.  He  had  loaned  the 
gun  some  time  before,  but  It  had  been  ro* 
turned  to  him  unloaded  and  bad  been  placed 
npoQ  the  case  against  which  the  ladder  was 
resting,  at  the  foot  of  which  he  was  found, 
as  before  described.  A  few  days  prior  to  his 
death  he  had  purchased  some  cartridges  for 
this  gun.  It  Is  shown  that  be  was  In  good 
health,  in  the  prime  of  life,  and  that  be  had 
no  flnandal  difficulties  or  family  relations 
which  would  tend  to  make  blm  dlssatlsfled 
with  life.  One  witness  who  viewed  bis  body 
before  it  was  taken  from  the  ladder  said 
that  the  top  of  the  ladder  was  a  little  to  one 
side,  "as  though  when  he  fell  the  top  slip- 
ped.** This  constitutes  the  facts  as  shown 
by  plaintUt  surrounding  the  death  of  her 
iofmer  husband. 

The  defendant,,  to  tnstaln  ita  plea  of  loi- 
'fU»,  Intiodueed  In  ertdenoe  the  amended 
petltlm  which  had  been  mlginalty  flied  In 
tte  can  by  tbe  plaintiff  la  whidi  It  was  spe. 
dflcallr  alleged  fliat  Oie  deceased  dlscfaarged 
tbe  gtm  v/iib  Intent  to  oommlt  suliMe.  It 
iarOter  Introdaoed  tbe  testimony  of  <nie  of 
HabitlirB  attomeys  who  stated  that  he  filed 
this  amended  petition  alleging  suicide,  did 
ao  after  a  ttMrongb  laTSstlgatlfm,  and  deold- 
ed  that  be  bad  committed  sntdde.  All  of 
the  evidence  In  the  case  shows  that  the  plain- 
tiff  did  not  see  tbe  deeeased  ^en  he  was 
knied.  and  that  ttn  last  time  abe  saw  blm 
was  at  the  borne  In  the  motilng  before  be 
1^  for  the  storey  and  fliere  le  no  testlmcmy 
offered  other  than  has  been  wet  oat  which 
would  tend  to  inrove  that  the  death  was  the 
result  of  an  accident  or  the  result  of  an  In- 
tentional suicide.  There  Is  no  dalm  that 
the  deceased  was  Insane ;  hence  that  feature 
of  tbe  acddent  Is  out  ot  the  case,  and  there 
Is,  of  course,  no  contention  that  tbe  death 
was  a  natural  one,  the  sole  Issue  being  wheth- 
er the  deceased  died  from  an  accidental 
cause  or  means  or  from  a  voluntary,  Inten- 
tional, sane  act  on  his  part 

[1]  Appellant  contends  that  the  solemn 
declaration  In  plalntUTs  amended  petition 


whldi  it  introduced  In  evidence  bars  a  re- 
covery on  her  part,  It  being  a  direct  admis- 
sion against  Interest  that  the  deceased  com- 
mitted suldde,  and  for  that  reason  there 
could  be  no  recovery  under  an  accident  pol- 
icy under  the  decisions  in  this  state,  and 
that  she  is  likewise  bound  by  the  admission 
ot  her  attorney  that  after  investigation  he 
had  concluded  that  It  was  suicide  and  filed 
her  petition,  and  that  sucdi  admission  against 
interest  Is  a  complete  bar  to  the  plalntifl's 
cause  of  action  unless  she  brings  forward 
some  evidence  to  show  that  she  was  mistak- 
en in  making  tbe  admission,  or  some  evi- 
dence which  would  contradict  the  effect  of 
such  admission  against  Interest  In  this 
connection  we  are  dted  partlculftrly  to  the 
cases  of  Oastens  t.  Supreme  Lodge  Knights 
and  Ladles  ot  Btmor,  190  Mo.  App.  07,  17S 
S.  W.  261;  Stephens  v.  Metropolitan  Life 
Ins.  Co.,  190  Mo.  App.  674,  176  S.  W.  2B&. 
These  cases  clearly  hold  that  an  admission 
against  Interest  which  would  bar  a  recovery 
will  preclude  a  recovery  in  the  absence  of 
something  offered  which  would  ccmtradlct  or 
explain  such  admission.  It  Is  held  In  these 
two  authorities,  and  in  others,  such  as  An- 
drus  T.  Business  Men's  Association,  223  9. 
W.  70,  that  admissions  contained  In  aban- 
d<med  pleadings  ottereA  In  evidence  are  not 
GondusiTe,  but  are  to  be  welded  by  the  jury 
like  other  admissions.  This,  of  course,  has 
reference  to  a  case  where  there  is  some  evi- 
dence offwed  which  doee  tend  to  contradict 
or  explain  the  damaging  admission.  In  the 
Steptens  and  Gast^  Gases,  It  being  found 
that  there  was  no  evldaice  tending  to  con- 
tradict or  explain,  the  plaintiff  Is  and  must 
be  concluded  from  recovery  by  such  admis- 
sion. But  we  do  not  think  that  the  evidence 
in  this  case  fklls  to  otmtradict  the  dedarar 
tioa  In  tbe  amended  petition  nor  the  testi- 
mony of  ber  attorney  abore  referred  to. 

CI,  S]  We  agree  with  the  appellant  tbat  la 
a  case  audi  as  Ola,  when  tbe  facta  appear 
from  which  the  Issue  ot  acddent  or  snidde 
m^t  be  determined,  tbea  all  inesmaptlane, 
BWdt  as  the  love  of  llvli^  and  against  sui- 
cide, are  out  of  the  case,  and  that  a  plalntlfl 
will  not  be  entitled  to  recover  and  Ixdster 
up  tbe  case  on  each  presumption  whue  the 
facts  of  the  tragedy  are  Introduced  in  evi- 
dence. If  there  la  any  evldMce  wbldi  tenda 
to  contradict  tbe  admission  made,  then,  the 
Quutlai  Is  4me  for  the  Jury  to  determine  the 
ultimate  fact  of  acddent  or  auldde.  In 
this  case,  bdng  stripped  .as  it  la  of  tbe  pre- 
flumptl(m  which  ivevatls  against  a  suldde, 
because  evidence  of  tbe  death  and  tbe  facts 
surrounding  tbe  death  are  submitted  to  the 
Jury  together  with  the  admission,  from 
which  tbey  must  conclude  the  fact,  we  think 
there  Is  evidence  suffldent  to  carry  the  ques- 
tion to  the  Jury  to  determine  ob  the  manner 
of  his  death;  that  Is,  there  is  evidence  be- 
fore tbe  Jury  which  tenda  to  ccmtradict  the 
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fact  Quit  tbe  deceased  met  Ills  death  as  a 
result  at  nildde.  This  belne  true,  then  the 
ixttj  must  weigh  that  erldence  as  against 
the  plaixttUTs  admission,  and  their  determi- 
natlcoi  after  such  weighing  Is  flnaL 

[4]  Tbe  evidence  whldi  we  bold  Is  compe- 
tent to  draw  a  reasonable  Inference  ot  acci- 
dental death  In  tbls  case  Is  that  the  deceas- 
ed was  In  good  health;  he  had  no  tamilj 
troubles;  he  had  no  financial  troubles;  be 
gave  evidence  shortly  jnlor  to  bis  daalii  of 
what  he  Intended  bis  future  actltms  to  be; 
he  was  found  at  the  foot  oi  a  ladder  whidi 
be  would  naturally  use  to  tate  the  gun  down 
from  off  the  case  In  the  atore.  That  be  was 
on  this  ladder  when  the  gun  was  dlsi^rged 
Is  evident  drom  the  fact  that  one  of  bis  feet, 
when  he  was  found  dead,  was  up  over  the 
second  rung  of  the  ladder  about  where  he 
would  be  standing  in  taking  the  gun  down, 
and  the  ladder,  evidenced  by  Its  position,  as 
testified  to  by  one  of  tbe  witnesses,  had  slip- 
ped from  its  original  position.  Aside  from 
th^  natural  Instinct  of  seIf-i>reBervation  and 
revulsion  to  suicide,  and  without  consider- 
ing them  In  the  least,  one  could  very  readUy 
aod  reasonably  conclude,  without  entering 
Into  the  field  of  conjecture,  that  tbe  deceas- 
ed met  his  death  as  a  result  of  an  acddental 
discharge  of  the  gun  while  on  the  ladder  get- 
ting it  down  from  the  top  of  tbe  case.  It 
required  but  little  evidence  to  make  this  a 
Jury  question.  In  other  words,  any  evidence 
which  bad  gone  or  goes  into  the  case  tending 
to  contradict  tbe  admlssitm  against  interest 
Is  snflldent  to  open  up  the  question  for  a 
determination  by  tbe  Jury.  For  instance.  In 
the  case  of  Clarkston  v.  Met.  Ufe  Insurance 
Company,  190  Mo.  App.  624,  176  S.  W.  437, 
where  there  was  an  admission  made  In  the 
proofs  of  death  which,  without  contradic- 
tion, would  have  barred  a  recovery,  was 
overcome  by  the  Introduction  In  evidence  by 
the  ptalntifC  of  tbe  report  of  defendant's 
medical  examiner,  which  tended  to  contra- 
dict tbe  admission  In  the  proofs  of  death, 
and  was  held  snfflclent  to  take  the  question 
to  the  Jury.  See  Remfry  v.  Insurance  Ga, 
196  S.  W.  775;  Bruck  v.  John  Hanco^  In- 
surance Co.,  104  Ma  App.  629, 185  S.  W.  753. 
loc.  clt.  758. 

In  the  case  at  bar,  where  the  only  evidence 
of  suicide  was  a  dedaration  in  a  petition, 
and  evidence  of  tbe  attorney  drawbig  that 
petition,  and  where  it  is  shown  nncontra- 
dictedly  In  the  evfdenoe  that  thor*  was  no 


(me  who  saw  or  could  have  seen  bow  the 
death  was  caused,  and  that  those  maUng 
nuih  dedaratioa  bad  no  actual  knowle^  of 
the  cause  of  the  death,  and  that  such  dec- 
laration, which  is  an  admlasion.  must  neces- 
sarily be  based  upon  a  conduslon  of  tbe 
Idaider.  any  evldenoe  irtUeh  tended  to  Aow 
that  tbe  pleader  or  party  making  soeii  ad- 
mission was  mistaken  In  drawing  audi  con- 
clusion Will  Justify  a  Jmr  fai  Boeh  finding. 

We  therefore  hold  that  the  court  properly 
orerniled  defendant* e  Instmctlon  In  tlie  na- 
ture of  a  demurrer. 

[I*  I]  Awellant  fnrOier  contends  tbat  tbe 
court  ened  In  refnstng  to  give  Instmetlons 
1  and  2.  These  InstructSons  were  on  the 
burdm  of  proof;  they  tell  the  Jury  tbat  tbe 
burden  Is  upon  tbe  plaintiff  by  a  preponder- 
ance of  the  credllile  testimony,  etc  Such  In- 
structlons,  nor  any  others  which  were  given 
or  asked,  undertook  to  define  tbe  term  burden 
of  i»oof  or  prepcmderanoe  of  evidence.  It 
has  been  held  In  a  number  of  cases  in  this 
state  tbat  absence  of  such  an  explanation  in 
connection  with  audi  InatmctlonB  will  Jus- 
tify the  trial  court  In  refusing  them,  and 
tbat  he  will  not  be  convicted  of  error  for  so 
refusing  them.  Berger  v.  Storage  A  Com. 
Oo.,  136  Mo.  App.  loc,  dL  4S.  116  8.  W.  444; 
Cramer  v.  Nelson,  128  Mo.  App.  loc  dt  89a 
899,  107  S.  W.  4S0.  The  plalntlfTs  instruc- 
tion In  this  case  put  the  issue  squarely  to  the 
Jury  requiring  It  to  find  that  the  deceased's 
death  was  tbe  result  of  an  acddent,  and 
went  further  and  told  the  Jury  that,  If  they 
bdleved  from  tbe  evidence  that  he  commit- 
ted Buldde,  the  verdict  must  be  for  tte  de* 
fendant.  This  was  tbe  square  Issue  of  fact 
fought  out  In  tbls  case.  There  waa  evldmce 
tending  to  establish  either  the  theory  of  the 
plaintiff  tbat  It  was  acddental  or  defendant 
that  it  was  suicide.  The  Jury  has  made  the 
determination  fnxn  competent  and  suffldoit 
proof,  and  Its  verdict  will  not  be  disturbed. 
TbB  error  as  to  the  admlsstbltlty  of  incmn- 
petent  testimony  has  been  considered,  and 
we  bave  concluded  that  It  was  not  ^eihidl- 
dal  to  a  fair  trial  of  the  case. 

The  Jury  rendered  a  verdict  for  the  tnll 
amount  of  the  policy,  whlcta  was  96,000,  to- 
gether with  iaterest,  whldi  In  all  amoanted 
to  $6,495. 

There  being  no  error  shown,  sndi  taOg- 
ment  will  be  affirmed. 

COX,  p.     and  BBADLBZ.  J.,  concnk. 
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JOHN  O'BRIEN  BOILER  WORKS  CO.  v. 
THIRD  NAT.  BANK  OF  ST.  LOUIS 
•t  al.   (N».  14729.) 

(St  Lonis  Coart  of  Appeals.  MisBOori. 
Blarch  8,  1921.   Rehearing  Denied 
Jtma  7. 1921.) 

1.  Corporations  «S3426(I  I)— Corporation  held 
to  have  ratlfled  by  its  presMoot  aa  agreemeat 
of  Ita  aalas  naaagor  as  to  dopoalt  of  a 
eheok. 

Where  eorporatlon'B  aaka  manager  i«re«d 
with  a  costomer  aa  to  the  deposit  o{  a  check  to 
be  held  antU  engineers  pronoanced  a  smoke- 
stack Batlsfactory.  and  its  president,  though  ob- 
jecting, stated  he  would  agree  to  the  arrange- 
ment, that  constituted  a  ratification. 

2.  Estoppel  «=36 1— Plaintiff  eontractor  aot  ea- 
tltled  to  rely  en  aooaptaaoe  as  estepplag  de- 
fandaat  f roa  qneattealag  saflelea^  of  saioka- 
•taek. 

Plaintiff  installed  Ixrflero  and  other  ai^U- 
ances  at  a  stste  hospital,  bnt  the  stack,  which 
was  guaranteed  for  five  years,  ma  construct- 
ed by  a  subcontractor,  which  gave  a  surety 
bond.  The  engineer  representing  the  hospital 
accepted  the  stack,  and  on  the  faith  of  such 
acceptance  plsintiff  paid  the  subcontractor  the 
price  of  the  stack,  and  the  Legislature  made 
appropriations  for  plaintiffs  payment.  There- 
after the  board  of  managers  of  the  hospital 
questiooed  the  construction  and  material  of 
tbe  stack,  and  \^ithheld  payment  To  pro- 
cure payment,  plaintiff  agreed  to  deposit  with 
the  board  of  managers  a  certified  check  to  be 
beld  until  the  stack  was  pronounced  satisfac- 
tory by  the  en^eer  for  the  hospital  and  an- 
other. Held,  that  notwithstanding  the  original 
acceptance  may  have  estopped  the  board  from 
questioning  the  sufficiency  of  the  stack,  yet,  as 
plaintiff  was  protected  by  bond  given  by  its 
subcontractor,  and  there  could  be  no  final  ac- 
ceptance of  the  stack  until  tbe  expiration  of 
five  years,  plaintiff,  having  entered  Into  the  new 
arrangement  with  the.  board  of  managers  of 
the  hospital,  cannot  successfully  contend  that 
they  were  estopped  from  questioning  the  suf- 
fkdency  «t  the  stack. 

Appeal  from  St  Louis  Circuit  Court;  Wil- 
mm,  A.  Taylor,  Judge; 

"Mot  to  be  officially  pubUflhed." 

Action  by  the  John  O'Brien  Bi^Ier  Works 
Ctnopany  against  the  lUrd  National  Bank 
of  St.  LoalB,  in  wbldk  the  Board  of  Managers 
of  State  Hoeidtal  No.  1,  at  Fulton,  were  per- 
mitted to  Intervene.  From  a  judgment  In  fa- 
vor of  the  intervening  defendants,  plaintiff 
appeals.  The  cause  was  transferred  from 
the  Court  of  Appeals  to  the  Supreme  Court, 
and  by  the  latter  tribunal  retranaf erred  (222 
B.  W.  78S).  Afflmlhd. 

Leahy,  Saond^  &  Bartb,  of  St  LonJs,  for 
appellant 

Irwin  A  Hal«y,  ot  Jefleraon  City,  tot  re- 
spondents. 


BIOG^  0.  Tbe  purpoBe  at  tbls  anit  la  to 
require  the  Third  National  Bank  to  deliver 
to  plaintiff  ,a  certain  cashier's  <3ieiiA  tor 
92,800;  vhidi  was  deposited  with  it  as  trus- 
tee nnder  certain  alleged  terms  and  condl- 
tiona.  An  iojnnctlon  was  asked  to  prevent 
any  disposition  of  tbe  daaA  pending  the  liti- 
gation. 

Tbe  board  of  managus  ot  tbe  State  Hospi- 
tal Na  1  at  Folton  was  granted  permlsaton 
to  intervoie  in  tbe  anit  as  a  party  d^endant, 
and  to  set  op  its  claims  oCownerabip  in  the 
check,  Tbe  defendant  bank  disclaimed  any 
rights  therein,  asserting  that  It  was  a  mere 
stakeholder,  and  upon  its  request  was  pw- 
mltted  to  deposit  tbe  ebedk  in  tbe  registry 
of  the  court  to  abide  Its  order  and  Judgment 
Thereafter  tbe  suit  resolved  Itself  into  tbe 
qnestion  as  to  whether  the  plaintiff  or  the 
board  of  managers  of  the  hospital  Is  entitled 
to  the  check  and  its  proceeds. , 

Uimn  a  trial  the  issue  thus  presented  was 
decided  in  favor  of  the  board  of  managers  <  f 
the  hospital,  and  by  Judgment  and  order  of 
the  court  the  check  was  decreed  to  belong  to 
it  After  the  usual  steps,  plaintiff  appealed 
the  cause  to  this  court,  where  on  July  17, 
1917,  the  cause  was  ordered  transferred  to 
the  Supreme  Court  as  being  a  cause  not  with- 
in our  jurisdiction.  Thereafter,  on  July  4, 
1020,  tbe  Supreme  Court  held  that  under  the 
law  the  power  rested  in  this  court  to  deter< 
mine  the  correctness  of  tbe  judgment  render- 
ed in  the  trial  court,  and  retransferred  the 
case  here  (John  O'Brien  Boiler  Works  Co.  v. 
Third  National  Bank  et  aL,  222  S.  W.  788). 

On  July  14,  1910,  plaintiff  and  said  board, 
entered  Into  a  contract,  by  which  plaintiff 
agreed  to  Install  certain  boilers  and  equip- 
ment in  the  State  Hospital  at  Fulton.  A 
part  of  said  equlpm^t  was  a  concrete  smoke- 
stack, tbe  erection  of  which  was  sublet  by 
the  plaintiff  to  M.  w.  jEellOK  Company  of 
New  Xork.- 

As  averred  by  i^ntiff,  after  the  work  was 
done,  a  question  arose  In  reference  to  the  ef- 
ficiency of  tbe  smokestack,  and  whether  or 
not  it  complied  with  the  terms  of  the  ctm- 
tract;  ttiat  thereupon,  In  order  to  adjust  thf^ 
matter,  tbe  plaintiff  caused  to  be  deposited 
in  trust  with  the  said  bank  a  cashier's  chec^ 
for  ^,800,  payable  to  the  order  of  tbe  treas- 
urer of  the  board  of  managers  of  tbe  State 
Hospital;  that  said  cbeck,  dated  June  10, 
1911,  was  so  deposited,  subject  to  tbe  terms 
and  conditions  of  an  agreement  between  tbe 
plain tifT  and  tbe  board  of  managers,  which 
provided  that  plaintiff  should  select  an  en- 
gineer, and  tbe  hospital  an  engbieer,  to  inves- 
tigate said  stadc  and  determine  Its  conform- 
ity to  speciflcatlons,  and,  if  not  craforming, 
the  dieck  sliould  be  held  until  plaintiff  should 
make  the  stack  conform;  that  if  tbe  englneos 
should  disagree,  a  third  engineer  should  be 
selected  by  the  two,  and  a  report  signed  by 
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ft  majority  of  tbe  three  Bboold  be  flual;  that 
■boald  Uie  englneerB  ludd  tliat  the  Btftck  wu 
baUt  In  oompUftBce  with  tbe  .spectflcatloDa, 
then  tbe  benk  ataould  deUver  the  (2.800  dwdi 
to  pbiintlff.  TUa  sum  of  12,800  r«preeenteA 
ttie  cost  of  the  Bmokestot^. 

It  is  farther  averred  that  Uie  diedc  ma 
placed  In  tbe  bands  of  Beabd  ft  Wetls,  en- 
gineers, who  were  agents  and  reioesentatlTeB 
of  the  State  Hospital,  and  that  Renbel  ft 
Wella  deposited  said  check  with  said  bank; 
that  thereafter  the  said  hospital  r^adlated 
the  terms  of  said  trust  agre^ent,  and  that 
therefore  the  said  trust  has  failed,  and  that 
said  bank  had  refused  to  surrender  said 
check  to  plaintiff,  aud  that  It  therefore  was 
the  property  of  plaintiff. 

Thereafter,  as  stated,  tbe  Board  of  mana- 
gers were  permitted  to  file  an  Interrenlng  pe- 
tition In  the  nature  of  a  cross-bill,  setting  up 
their  rights  and  claims  to  the  check.  By  this 
pleading,  after  admitting  the  deposit  of  said 
check  and  the  existence  of  a  nrntrorersy  with 
reference  to  said  smokestack.  It  denied  that 
the  said  check  was  deposited  under  the  terms 
of  the  trust  as  set  up  In  plaintiff's  petition. 

The  cross-bill  thai  averred  the  making  of 
tbe  contract  with  plaintiff  for  the  sum  of 
$27,149,  being  the  entire  contract  price  for 
the  work  under  the  contract  of  June  14, 1910, 
and  further  that  said  work  was  to  be  done, 
Inclnding  the  smokestack.  In  accordance  with 
certain  plans  and  ^edficatloos,  and  that 
aafd  work  was  to  be  carried  on  und^  the 
supervision,  and  when  completed  was  >nb- 
Ject  to  acceptance  upon  the  approval  of  Reu- 
bel  ft  Wells  Oonsulting  Engineers  Gmnpany ; 
that  because  the  said  smokestack  was  not 
made  and  constructed  in  accordance  with 
■aid  plans  and  spe<dficatlons  the  said  board 
refused  to  pay  plalntlfl  tbe  contract  price, 
namely,  927,149,  or  any  part  thereof;  that 
tiiereafter,  on  Jnne  18,  1911,  plaintiff  and 
flie  board  entered  into  an  agreement,  where* 
by  It  was  agreed  that  the  plaintiff  should  de- 
poalt  with  the  treasurer  Instate  Hospital  No. 
1  a  certifled  diecdk  for  the  aom  of  to 
be  hdd  In  escrow  nntll  Benbel  of  the  firm 
of  Benb6t  ft  Wells,  and  tbe  Ei^lneerlng  De- 
partment  of  the  tTnlverslty  ct  Hlasoiirl  had 
agreed  that  said  smokestadc  waa  oonrtnicted 
in  a  satisfactory  manner,  and  that  thereupcm 
and  in  consideration  €t  said  agreement  and 
the  depositing  ot  aald  check  by  the  plaintiff 
as  secnrlty  for  the  Caithful  p»f onnance  of 
said  contract  of  July  14,  iSlO,  the  board  of 
managers  agreed  to  and  did  pay  over  to  tt» 
said  plaintiff  the  entire  sum  of  927,1^,  being 
the  whole  contract  price  for  all  of  aald  work ; 
that  said  chedk,  dated  June  IB,  1911,  was 
given  by  plaintiff  In  accordance  with  said 
agreement  eo  entered  into  on  June  13,  1911, 
and  not  otherwise;  that  In  compliance  with 
said  agreemeut  the  said  <Aeck  was  obtained 
for  the  said  sum  of  $2,800,  payable  as  stated 
in  the  agreaumt  and  that  tbe  aald  diedt 
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was  ddtrered  to  t3ie  defendant  fw  ttie  pur^ 
pose  of  indannltrlng  the  bosirital  becanee  of 
defscttve  workmanabip  and  material  oaed  in 
said  smokestack;  tliat  foUowbv  the  delivery 
of  aald  chedc  to  the  detteidant  the  said  ^ 
ftodant.  In  conslderatton  thraeof,  paid  to  Ote 
plaintiff  tbe  sum  of  $27,149,  whlcb  Indnded 
the  agreed  sum  of  ^300  tar  tbB  oonatrac- 
tion  of  the  amolttstack,  and  tbat  said  cbet* 
was  thereafter  d^jioelted  In  the  Third  Na- 
tional Bank  at  tbe  instance  and  for  tbe  naa 
and  benefit  of  the  hoepltaL 

It  Is  then  averred  in  said  cross-bill  tbat 
the  said  smokestack  was  not  In  accordance 
with  tbe  plans  and  spedflcations  and  was 
deficient  and  defective,  both  to  workmanship 
and  composition  of  material,  and  that  by  rea- 
son thereof  It  will  oe  necessary  to  tear  down 
said  Bm(Aesta<^  and  meet  a  new  one  In  place 
thereof,  to  the  damage  of  the  hospital  In  the 
sum  of  $2,800;  that  the  aald  smokestack  has 
not  been  accepted  or  pronounced  satlstectory 
by  Mr.  Beubel  and  tbe  Bngineerlng  Depart- 
ment of  the  University  of  Missouri,  or  by  ei- 
ther of  them,  bn^  that  both  have  condemned 
the  said  (^Imney  as  being  defective  both  in 
workmanship  and  material,  and  not  In  ao 
cordance  with  the  plans  and  speclficatlima; 
that  the  plaintiff,  prlw  to  Jnne  13, 1911,  knew 
tbat  '  said  smokestack  was  defective  and 
would  not  be  accepted  and  paid  for  Iqr  de- 
fendant, and  that  tbe  plaintiff  made  and  de- 
livered said  dieck  as  a  guaranty  for  the  con- 
struction of  said  smokesta<ft  In  accordance 
with  the  agreraueut ;  that  prior  to  March  18, 
1912,  when  i^alntiff  demanded  aald  check 
from  the  bank,  plaintiff  knew  that  tbe  said 
referees,  nominated  and  appointed  by  thft 
Bgreemmt  of  Jnne  13,  1911,  had  refused  to 
agree  that  said  smokestack  was  satlstectory 
and  constracted  according  to  contract,  and 
that  a  reasonable  time  baa  elapsed  ^ca  aald 
referees  have  condemned  aald  amokeatftdE, 
and  idaintlff,  thougb  often  reaoeated,  baa 
failed  and  refused  to  leconatruct  aald  (Um- 
n^.  «r  place  same  in  a  satiaflutory  caatO.- 
ttaa,  ao  as  to  onnply  wlUi  the  terms  of  the 
contract,  and  become  acceptable  to  tlie  ref- 
erees appfdnted  by  the  agreemoit  of  June  13, 

im. 

•  It  18  prayed  In  the  eroas-blU  tbat  the 
ndrd  National  Bank  be  declared  the  tatilder 
of  die  check  to  fhe  nae  and  benefit  of  Am 
said  board  of  managara,  aobiect  to  tbe  de- 
mand cX  tba  treasorer  tif  the  board,  and  tbat 
the  def^dant  have  judgment  against  tbe 
plaintiff  in  the  snm  of  $2^00,  and  for  gen- 
eral relief.  By  reply  the  j^nttfl  ai^  up  tbat 
the  defendant  waa  precluded  and  eatopped 
from  relying  upon  the  alleged  Ineffidency  of 
the  stack,  for  the  reaaon  that  prior  to  the 
date  when  said  cashier's  check  for  $2,800 
was  placed  In  trust  by  the  plaintiff  herein, 
the  d^ndants,  through  their  represaita- 
tlves.  Reub^  ft  Wells,  did,  on  the  14th  of  Jan- 
uary, 1911,  accopt  the  stack  and  direct  plain- 
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tiff  to  pay  the  nibcoutracCor  in  aceorduKe 
with  tbe  contract;  that,  ndyliig  ttaezeon, 
plaintiff  did.  on  January  16, 1911,  make  pay- 
ment to  Keliogf  Oompaiv  for  Oie  erecOim  of 
said  Bmokestacfe. 

Plaintiff's  counsel  argne  two  j/mpoMmut, 
which  they  contend  were  wnmgfally  solved 
against  plaintiff  by  tbe  lower  court*  namely: 
First,  whether  the  terms  of  the  trust  aa  al- 
leged In  plaintiff's  petition  controlled  the 
disposition  of  the  check ;  and,  second,  wheth- 
er the  board  of  muiacan  le  estopped  and 
secluded  from  raUnf  tbe  Qoeatlon.  of  the 
ef&dency  of  the  smokestack.  Tbe  court  nisi 
ruled  that  tbe  terms  of  the  trust  were  not 
as  alleged  by  plaintiff,  but  die  disposition  of 
the  check  was  controlled  by  the  agreemoit 
set  up  in  defendants'  cross-bill,  and  that  the 
board  was  not  estoi^ed  or  precluded  from 
questioning  the  efficiency  of  the  stack. 

[1]  I.  As  to  the  terms  of  tbe  trust:  The 
contract  between  the  parties  provided  that 
before  Anal  payment  was  made  plaintiff 
should  furnish  to  the  purchaser  a  surety 
bond  to  protect  it  under  a  guaranty  of  con- 
crete stack,  whldi  tKMid  should  be  in  the  sum 
of  $3,000  and  for  a  term  of  five  years  from 
the  date  of  the  completion  of  the  contract 
The  contractor  by  the  terms  of  the  contract 
guarantee^  the  stack  for  a  period  of  five 
years,  agreeing  to  keep  same  in  repair,  pro- 
vided said  repairs  wwe  neoessary  by  reascm 
of  defects  In  workmanship,  raataxial*  or  de- 
sign. 

After  the  completion  of  the  work,  and 
after  the  Legislature  of  1011  made  a  defl- 
dency  approprlatton  to  cover  the  cost  of  the 
work  In  the  sum  of  $27,150.  but  before  any 
sum  was  paid  to  the  plaintiff,  a  controversy 
arose  concerning  the  smokestack  On  May 
9,  1911,  the  president  of  the  board  by  letter 
notified  the  plaintiff  that  the  stack  was 
cracked  tbrouj^  and  that  the  composition 
inu9  soft  and  apparently  rottrai,  as  though 
there  were  very  little  cement  and  plenty  of 
■and  used  In  Its  oonstnictlon;  that  before 
the  mon^  was  paid  to  plaintiff  the  matter 
vroold  have  to  tw  investigated,  and  at  the 
time  notified  plaintiff  of  the  coming  meet- 
ing of  the  board  to  be  held  on  the  second 
TnesdiLy  irf  June  foUowlng.  Thereafter,  at 
the  June  meeting  at  fbe  board,  Mr.  William 
Mllla  sales  manager  of  plaintiff  company, 
appeared,  representing  the  plalnttS.  This 
meeting  took  place  on  June  13th.  AU  prior 
negotiations  between  the  parties  had  been 
condvcted  by  Mr.  MUler  as  representative  <tf 
the  plaintiff  compwy,  and  at  the  meeting  of 
the  board  on  this  day,  after  a  full  discussion 
and  wltti  the  approral  of  Me,  Miller,  the 
board  passed  the  following  resolution: 

rrhRt  the  hospital  pay  to  ike  John  O'Brien 
Boiler  Works  Company  tbe  amount  of  their 
contract  for  InBtalling  boilers  and  eqalpment, 
provided  tile  above  company  deposits  certified 
Aeek  payable  to  the  treaaorer  of  State  Hos- 


pital No.  1.  said  A9A  to  bs  drawn  Cov  an 
smount  equal  to  the  eoat  of  the  concrcts  sta^; 
the  certified  check  to  be  held  in  escrow  unta 
Mr.  BeabeU  of  tbe  firm  of  Beobel  &,  Wells 
CoBitructiog  Engineerfl  Compasy.  and  the  En- 
gineering Departmeat  of  the  Uoiversity  of  Mis- 
soarl  have  agreed  that  the  stack  Is  satisfac- 
tory." 

In  view  of  this  arrangttnent  tbe  Nmd  re> 
ferred  to  in  the  omtract,  which  guaranteed 
tbe  sta(^  was  not  given  by  the  plaintiff,  and 
thereaftn,  and  within  a  day  or  two,  when 
Mr.  Reubel,  the  oiglneer,  and  Mr.  Miller  re- 
turned to  St.  Louis  from  Fulton,  the  plaintiff 
e<»npany  left  with  Mr.  Beubel,  as  tbe  repre- 
sentative of  tbe  board,  a  ceHified  check  for 
$2,800.  Thereupon,  as  had  been  previously 
arranged,  Mr.  Beubel  wired  the  board  to  the 
effect  that  he  had  the  certified  check  for 
$2,800,  and  thereupon  the  board  paid  to  tbe 
plaintiff  company  the  fall  cootraet  price  <tf 
$27440. 

After  the  return  of  Mr.  Miller  to  St  Louis, 
the  president  of  the  plaintiff  company,  Mr. 
McKeown.  took  up  .the  matter  on  behalf  of 
his  company,  and  visited  Mr.  Beubel's  office, 
and  left  with  him  a  certified  check  for  $2,800, 
payable  to  tbe  treasurer  ttf  the  hospltaL  As 
to  what  transpired  between  Mr.  Beubel  and 
Mr.  HcKeown  there  Is  a  conflict  of  testimony!, 
Mr.  McKeown  claims  that  there  a  new  and 
different  arrangement  was  made  in  refer- 
ence to  the  disposltioii  of  the  check,  and 
terms  under  wblc^  It  should  be  deposited  in 
escrow  were  agreed  upon,  which  were  sub- 
stantially as  embodied  in  the  plaintiffs  peti- 
tion. According  to  Mr.  Reubel,  be  did  not 
pretend  to  make  any  new  agreement  on  behalf 
of  the  board,  but  that  the  check  was  depos- 
ited under  the  terms  of  the  resolution  passed 
by  the  board  at  Fulton  on  June  ISth.  It  ap- 
pears, however,  that  &  change  of  the  agre^ 
ment  was  discussed  between  Mr.  McKeown 
and  Mr.  Beubel.  and  Chat  Mr.  Beubel  after- 
wards sent  to  the  president  of  the  board  a 
form  €)t  a  written  agreement,  embodying  the 
terms  on  which  the  check  should  be  deposited 
as  proposed  Mr.  McKeown,  and  agreed 
with  Mr.  McKeown  to  use  his  best  ufforts  to 
have  the  board  adopt  tibat  agreement  How- 
ever, at  the  time  tl»  dieiA  was  left  with  Mr. 
Reubel,  he  Immediately  wired  the  board,  tatA 
they  thereupon  sent  cheek  tor  the  fall  con- 
tract price  to  the  plaintiff  ocnnpany.  fniere- 
aftw  this  new  agreement  as  snggested  by  Mr. 
McKeown  was  sent  to  the  {nealdent  of  ttie 
board,  who  forwarded  it  to  the  secretary, 
but  as  far  as  the  record  discloses  no  subse- 
quent acticm  was  takm  in  tba  matter  by  the 
board  of  managers.  Even  thoo^  Mr.  Beu- 
bel had  made  that  new  agreement  with  Mr. 
McKeown  In  reference  to  the  disposition  of 
tbe  died^,  it  appears  from  the  record  that 
such  agreement  would  have  been  without  an- 
thorl^  from  the  board,  as  Mr.  Beobel  had 
no  authority  to  make  sadi  a  new  oontract. 
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and  blB  only  duty  In  the  matter  wu  to  re- 

celYe  the  (Aieck  and  tel^raidi  tba  board  of 
snch  fact  The  terms  of  the  tmat  agreement 
had  already  been  condnded  at  Faltcm  ■  few 
daya  prior  thereto  by  the  board  and  by  Mr. 
Miller,  representing  the  plaintiff  company. 

It  Is  contended  by  the  plaintiff  that  Mr. 
Mtller,  b^ng  a  sales  manager,  had  no  an- 
thorlty  to  make  the  agreement  referred  to^ 
and  bind  plidntlff  thereto.  However  that 
may  be,  a  number  of  the  members  of  the 
board  testified  that  thereafter  at  the  July 
meeting  ct  the  board  at  Mexico^  Mr.  Mc- 
Keown,  president  ot  plaintiff  cranpany,  was 
inesent,  and  while  he  (Ejected  to  fhe  agree- 
ment and  stated  that  he  would  not  have 
made  it,  he  stated  he  would  stand  by  the  ar- 
ran^mooit  aa  made  by  Mr.  Mlll».  Whethw 
or  not  Miller  had  actual  anthwlty,  it  la  mi- 
necessary  to  determine,  in  rlew  of  the  fftct 
that  then  was  ample  evidence  tai  the  record 
to  sustain  a  finding  that  BIr.  McKeown.  pres- 
ident of  the  plaintiff  oranpany.  ratified  the 
contract  as  made  by  Mr.  Miller  on  behalf  of 
the  plaintiff  company.  In  addition  to  this, 
the  plaintiff  company  deposited  the  check 
with  Ut.  Reobel  for  the  board,  and  thereby 
secured  ^m  the  board  payment  for  the  full 
contract  price  of  the  work,  f37,l49.  The 
.board  had  a  right  to  withhold  this  payment, 
in  the  evoit  the  work  was  not  done  accord- 
ing to  the  contract  as  was  contended  by  them 
at  the  time.  They  released  this  money  to 
the  plaintiff  by  reason  of  the  contract  made 
at  Fulton  on  June  13th.  The  terms  of  that 
contract  were  afterwards  carried  out  by  the 
board,  and  Mr.  Beubel  and  the  Englne^ng 
I>ei>^rtment  of  the  State  University  con- 
demned the  smokestack,  and  the  same  was 
not  afterwards  r^aired  or  put  In  c(mditlon 
by  the  plaintiff  company.  The  evidence  was 
sufficient  to  warrant  a  finding  by  the  lower 
court  that  the  check  was  deposited  under 
the  terms  of  the  resolution  adopted  by  the 
board,  and  not  under  the  terms  and  conditions 
as  alleged  In  plaintiff's  petition,  and,  the  con- 
ditions of  the  said  resolution  aa  adopted  by 
the  board  not  having  been  complied  with, 
the  check  was  properly  detxeed  to  belong  to 
the  board  of  managers. 

[2]  II.  As  to  the  quesUon  of  estoppel. 
Shortly  after  the  work  was  ctmipleted,  and 
after  the  Legislature  convened  at  Jefferson 
City  in  1911,  the  board  held  a  meeting  at 
Jefferson  City-.  It  was  the  purpose  of  the 
parties  at  the  time  to  obtain  from  the  Leg- 
islature an  appropriation  to  cover  the  work, 
as  the  plaintiff  had  taken  the  contract  real- 
izing that  there  was  no  money  appropriated 
to  pay  for  same.  On  January  14, 1011,  Beu- 
bel &  Wells  wrote  the  following  letter  to  the 
I^alntlfl: 

"St.  Louis,  January  14,  1911. 
"John  O'Brien  Boiler  Works  Co.,  St.  Louis— 
Gentlemen :  Re  Stack  at  State  Hospital  No.  1. 
The  writer  examined  the  stack  at  Fulton  last 


Wednesday,  and  whfle  the  woifc  on  ttds  stack 
is  not  as  neat  and  smooth  as  it  abonld  be,  tba 
writer  believes  the  stack  is  first -class  in  eveiy 
other  way.  The  man  in  charge  evidently  did 
not  use  the  care  that  he  should  in  shifting  his 
molds  and,  of  course,  the  defects  in  some 
places  impair  the  looks  ot  the  stack.  Howev- 
er, we  have  no  hesitancy  in  acceptibg  the  stack, 
and  you  may,  therefore,  pay  the  contractor  ae- 
oording  to  the  contract. 
"Very  truly  yonrs, 

"Beubel  A  WeOs  a  &  Oo." 

The  contract  between  the  parties  cnetained 

the  following  provldon: 

"Should  any  questions  arise  relating  to  the 
acceptance  of  work,  done  or  equipment  fur- 
nished, or  resarding  settlements  of  accoont, 
such  questioDs  shall  be  referred  to  the  engi- 
neers, whose  decision  shall  be  Undlng  upon 
both  parties." 

The  firm  of  Seubel  &  were  tba  en- 

gineers named  In  the  contract. 

Plaintiff  asserts  by  reason  of  this  accept- 
ance and  by  reason  of  the  fact  that  they 
have,  on  the  faith  thereof,  imid  to  the  sub- 
contractor Kellogg  Company  the  price  ot  the 
stack,  therefore  the  board  is  now  estopped 
and  pre(duded  from*  asserting  that  the  said 
smokestack  was  not  in  compliance  with  the 
contract  or  according  to  plans  and  spedfica- 
tions.  Defendants  contend  that  this  lett» 
was  written  at  a  time  when  they  did  not  know 
the  condition  of  the  stack,  and  that  it  was 
given  by  the  engineers  for  the  purpose  of  al- 
lowing plaintiff  to  show  same  to  the  state 
auditor  in  order  to  get  the  appropriatloii« 
and  there  Is  evidence  in  the  record  to  this 
effect.  However  that  may  be^  thereafter  a 
dispute  arose  as  to  the  efficiency  of  the  stadc. 
and  the  board  withheld  payment  of  the  en- 
tire contract  price  until  some  arrangement 
was  made  in  reference  to  the  matter.  There- 
after, in  view  of  the  dispute,  plaintiff  and 
the  board  entered  into  the  contract  as  em- 
bodied in  the  resolution  at  the  meeting  ot 
the  board  of  June  13, 1911.  If  the  defendant 
was  precluded  from  questioning  the  effld^icy 
of  the  stack  by  rrason  of  tba  letter  at  accept- 
ance of  its  engineers  referred  to,  plaintiff  at 
that  time  should  have  so  assoted.  and  not 
entered  into  the  agroement  referred  to.  Oer- 
talnly  plaintiff  was  obligated  to  give  the  anre- 
ty  bond  gnarantaelng  the  BtMA  tor  a  period 
of  five  years,  which  It  did  not  do,  and  wlilGh 
provL^ooi  of  ttie  contract  the  board  waived 
by  reason  of  the  fact  that  the  plaintiff  eatex- 
ed  Intxt  tibe  contract  of  June  13, 1911,  and  de* 
posited  its  certified  check  in  escrow  under 
the  terms  thereof. 

In  view  of  tbe  provisions  of  the  contract 
there  could  be  no  final  approvsl  of  tUa  stack 
within  five  yeara,  as  It  vras  guaranteed  for 
that  length  of  time  und»  tbe  vxptean  provi- 
siona  of  the  contract,  and  formal  approval 
thereof  ftdlowlng  the  completion  ot  the  work 
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would  not  prevent  tbe  board  from  tlieteeftec 
raising  tbe  questkm  ■■  to  its  efflctency. 

And  mm  though  iiialntliE  company  on  Qm 
faith  of  the  formal  acceptance  by  tbe  en- 
gineer had  paid  the  saboootractor  for  the 
B^ck*  it  appeared  from  the  eTldrace  that  It 
was  protected  by  a  93,000  surety  bmid  glvui 
by  tbe  Kellogg  Company  to  the  plaintiff 
Gominny)  which  gnaxanteed  tbe  stack. 

In  Tlew  of  the  record  before  ni^  we  think 
tbe  canse  was  properly  decided,  and  that 
the  jadgmrat  should  be  affirmed. 

PER  OURIAM.  The  foreg<ring  o|^<«i  of 
BIGCfS,  0^  Is  adopted  as  the  opinion  of  the 
court. 

The  Judgment  of  the  drcnlt  court  Is  ac- 
cordingly affirmed. 

ALLEN  and  BECKBB,  JJ..  comnu. 
BEYNOLDS,  V.  3^  not  sitting. 


STATE  r.  GARDNER.    (No.  2897.) 

(Springfield  Court  of  Appeals.  Miasouri.  May 
8,  182L.   SeheariBg  Denied  June 
20,  1821.) 

1.  ladlotment  and  liformatloa  «=:»I6I(3)— 
Amendment  after  Juror*  had  qualified  but 
before  they  have  been  sworn  to  try  issues 
discretionary  with  oourt 

Amendment  of  information  after  Jury  had 
been  qoalified,  but  before  they  had  been  sworn 
to  try  the  isflaes,  was  ^acretionary  with  the 
court 

2.  Criminal  law  «=9l032(l)— Amendment  of  Ii- 
formation  not  onund  tor  reversal  In  ab- 
sence of  affidavit  of  surprise  or  applioatioa 
for  continuance. 

Amendment  of  information  after  Jurors  had 
qualified,  bnt  before  they  bad  been  sworn  to 
try  tbe  issues,  held  not  ground  for  reversal 
where  there  van  no  affidavit  of  surprise  or  ap- 
Iiaication  for  continuance  on  account  of  tlie 
amendment  adnce  in  such  ease  it  did  not  ap* 
pear  that  appellant  had  been  prejudiced  there- 
by. 

3.  Physioiaaa  and  surgeoas  «=96(I0)— State 
not  required  to  prove  defendant,  charged 
with  praetMoB  without  a  lleeose,  bad  not  eb- 
talsed  lioooH. 

In  pioaecution  for  praetidng  medidne  In 
▼iolation  of  Bev.  St  1919,  |  7834,  the  state 
ytam  not  required  t9  prove  that  the  defendant 
bed  not  obtained  a  license  from  the  state  board 
of  healtb,  the  issuance  of  such  a  license  being 
a  matter  of  defense. 

4.  Criminal  law  «»872^— Verdlet  must  be 
dear-  aad  usamUgsosa. 

The  verdict  mast  be  dear  and  nnambiguona 
and  rnnnt  show  that  all  12  jurors  agreed  on 
finding  tbe  same  thing. 
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5.  Crlnlaal  law  «»88l(l)— yardlet  asst  de- 
•orlbe  all  seoaaeary  eleneata  of  tbe  effessa. 

Tb*  verdict  in  a  criminal  caae  must  de- 
scribe all  the  elementa  of  the  ofEiense  which  it 
waa  necessary  for  the  state  to  prove  to  war< 
rant  a  verdict  of  guilty. 

6.  Phyaiofaas  and  snrgeons  4=s96(ll}— Verdiot 
flndlag  ohlropraotor  guilty  of  praotloing 
medicine  without  a  license  held  not  defee- 
tlve. 

In  prosecution  of  a  chiropractor  for  prac- 
ticing medidne  without  a  license  in  violation 
of  Bev.  St  1919,  $  7334,  making  "any  person 
practidiig  medicine  or  surgery  in  tbe  state  and 
any  person  attempting  to  treat  the  sick  or  oth- 
era  afflicted  with  bodily  or  mental  infirmities 
*  *  *  without  a  license  from  the  state  board 
of  health  *  *  *  gnilty  of  a  misdemeanor/' 
verdict  finding  the  defendant  goilty  as  charged 
"by  attempting  to  treat  the  sick  or  tbose  af- 
flicted with  bodily  infirmities  by  manipulating 
adjustments  or  massages"  held  not  defective 
as  against  contention  that  tbe  use  of  the  dis- 
junctive "or"  made  it  indefinite  as  to  tbe  acts 
tbe  Jury  found  the  defendant  had  committed. 

Appeal  from  Circuit  Court,  Howell  County ; 

B.  P.  Dorris,  Judge. 

C.  O.  Gardner  was  convicted  of  practicing 
medidne  without  a  licuuMr  and  lie  ajnikealB. 
Affirmed. 

If.  B.  Morrow,  of  West  Plains,  and  Collins 
it  Holladay,  of  Springfield,  for  appellant 

B.  L.  Blndbart  and  W.  N,  Evans,  both  of 
West  mains,  for  the  State. 

COX,  P.  J.  Defendant  was  prosecuted  upon 
infttrmation  filed  by  the  prosecuting  attorn^ 
under  section  7884,  Bev.  Stat  1918,  whidi  Is 
levelled  against  persons  practicing  medicine 
without  license.  Deftndant  was  conTlcted, 
and  has  appealed. 

The  portion  <tf  the  statute  tatv^dred  here  Is 
ae  follows: 

"Any  person  practising  medicine  or  surgery 
in  this  'State  and  any  person  attempting  to 
treat  tbe  sick  or  others  afflicted  with  bodily  or 
mental  InfirmitieB  *  *  •  without  a  license 
from  the  SUte  Board  of  Healtii  •  •  •  shall 
be  deemed  guilty  of  a  misdemeanor." 

The  information  charged  Qiat  defendant 
did— 

"willfully,  unlawfoUy,  and  wrongfully  practice 
medicine  and  surgery  and  did  attempt  to  treat 
the  sick  and  others  afflicted  with  bodily  infirmi- 
ties without  then  and  there  having  a  license 
from  the  SUte  Board  of  Health." 

Instmction  Na  1  for  the  state  told  the  Jury 
that  if  they  found  from  tbe  evidence  that  tbe 
defoidant  "did  unlawfully  practice  medidne 
and  surgery  or  did  attonpt  to  treat  the  side 
or  otiiers  afflicted  with  bodily  or  mental  in- 
firmities by  manipiilatlnA  adjusting,  or  mas- 
saging tbe  musdes  or  tbe  efplnal  column  or 
nerves  of  the  body"  without  harlng  a  license 
from  the  State  Board  of  Health,  fhey  dunild 
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find  flie  defenduit  gMtj.  Jn  liutnictlcMi  Na 
S,  the  Jury  were  told  that  the  state  was  not 
required  to  prore  that  the  defendant  did  not 
hare  a  license  from  the  State  Board  of 
Health  as  that  was  a  matter  of  defense.  The 
Information  was  dearly  good.  State  t.  Orosa- 
man,  214  Mo.  288,  log:  dt  242»  113  S.  W.  1074. 

[1, 2]  Brror  is  asdgned  bued  on  the  diarge 
ttiat  the  Information  was  amraded  after  the 
jntr  had  been  impaneled  and  sworn  to  try 
the  Issnes.  We  find  by  an  examination  of  the 
transcript  on  flle  here  that  the  amendmrait 
waa  made  after  the  jury  had  been  qualified, 
but  before  they  were  sworn  to  try  the  Is- 
sues. This  was  permissible  In  the  dlacr^on 
of  the  court,  and,  since  no  affidavit  of  sur- 
prise or  application  for  continuance  waa  filed 
on  account  of  the  amendmeat,  It  does  not 
ap^r  from  the  record  here  that  d^endant^s 
rli^ta  were  In  any  wa^  prejudiced  by  die 
amendmoit. 

IS}  It  is  contended  that  the  state  failed  to 
make  a  case  hecause  It  was  not  proroi  that 
defendant  did  not  have  a  license  from  the 
State  Board  of  Health,  and  that  the  court 
erred  in  givlug  instruction  No.  6  which  told 
the  Jury  that  the  state  waa  not  required  to 
make  such  proof.  l%is  question  has  been 
settled  In  this  state  against  appellant's  con- 
tention. State  T.  Lipscomb,  52  Mo.  32 ;  State 
T.  Edwards,  60  Mo.  490;  State  v.  Meek,  70 
Ha  8fi0^  868,  85  Am.  Rep.  427;  State  t. 
Hathaway,  116  Ho.  36,  44.  21  S.  W.  1081; 
State  T.  MUler,  182  Mo.  370,  390.  81  S.  W. 
867 ;  State  t.  De  Groat,  260  Mo.  364,  876,  376, 
168  S.  W.  702;  State  T.  Stephens.  70  Ho. 
^W.  654,  666;  State  T.  Schatt,  128  Mo.  App. 
422,  634,  107  S.  W.  10;  State  t.  HeUscher, 
160  Ho.  App.  230,  288. 128  S.  W.  1086;  State 
T.  Ztimder,  182  Ho.  App.  176, 180. 168  S.  W. 
66C 

[4-1]  It  l8  finally  contoided  that  the  Ter^ 
diet  will  not  support  the  Judgment  because 
It  Is  indefinite  and  tmcertain.  The  part  of 
the  verdict  objected  to  Is  as  ftdlowa: 

"We.  the  jaiy,  find  the  defendant  C.  O.  Gard- 
ner gidlty  ra  tiie  first  connt  as  charged  by  at- 
tempting to  treat  Ae  sick  or  those  afflicted 
with  bodily  infirmlUes  by  muipolatlng,  ad- 
justments, or  massages.  •  •  • " 

The  contention  Is  that  the  use  of  the  dis- 
junctive "or"  in  the  verdict  annuls  it,  t)ecau8e 
It  cannqt  be  certainly  determined  Just  what 
acta  the  Jniy  found  the  defendant  had  com- 
mitted. We  agree  that  a  verdict  must  be 
clear  and  unambiguous,  and  must  show  that 
all  12  of  the  jurors  agreed  on  finding  the 
same  thing.  It  is  also  tme  that  when  a  Jury 


retunia  a  aiKdal  Terdlct  In  a  criminal  cue 
the  verdict  must  deacrlbe  all  the  elonenta  <tf 
the  ofEmse^  hut  we  take  It  that  this  means 
all  the  elements  which  It  was  necessary  for 
the  state  to  prove  to  warrant  a  vndict  <tf 
guilty.  The  ItttonnatloD  In  tills  case  diaigef 
the  defradant  vrltb  attonptlng  to  treat  the 
Ack.  and  others  afflicted  with  ttodlly  and  nen- 
tal  Infirmities  without  setting  out  the  man- 
ner of  treatm^t. 

The  evidence  shows  that  defoidant  was 
what  Is  known  as  a  dtUropractor.  He  kept 
an  office  In  West  Plains,  and  followed  the 
usual  practice  of  that  4dass  of  supposed  heal- 
ers In  treating  those  who  came  to  him  for 
treatment  Tliey  proceed  f»  the  theory  that 
all  human  ailments  are  caused  by  a  disloca- 
tion of  ^me  part  of  the  spinal  column,  no 
matter  what  the  ailment  may  be,  and  tiie 
only  safe  road  to  relief  lies  in  resetting  the 
dislocated  parts,  and  thereby  r»novlng  the 
cause  of  the  trouble.  In  this  case,  one  party 
treated  said  he  did  not  know  what  was  the 
matter.  He  signed  np  a  card  to  take  24 
treatmenta  for  $27.  Another  one  had  a 
dugglsh  liver  and  nervousness.  Anotiwr  had 
appoidicttls,  and  took  25  or  80  treatmrata 
at  $1.26  each.  Whether  or  not  It  required  all 
these  treatmenta  in  order  to  get  the  bones 
In  the  qpinal  c<^omn  all  bade  In  their  proper 
places  does  not  appear,  but  one  thing  Is 
clear;  the  patlenta  all  received  the  same 
treatment,  and  In  eadi  case  the  purixne  was 
to  put  In  prt^r  position  the  bones  of  the 
spinal  column.  This  process  was  describ- 
ed as  "adjustments,"  "manipnlatl(xi8."  and 
''massages,"  and  these  terms  of  necessity  all 
referred  to  the  same  thing,  to  wit,  the  re> 
placement  of  the  bones  of  the  spinal  column. 
What  the  Jury  found  waa  that  defoidant  had 
performed  that  service  for  the  varloua  wit- 
nesses who  testified,  and  the  defendant,  who 
was  plying  his  trade  In  open  violation  of  the 
law,  knew  exactly  of  what  he  was  convicted 
by  the  Jury.  The  terms  "sick,"  and  those  af- 
flicted with  "bodily  infirmities,"  are  not  In- 
tended to  designate  two  classes  of  i>ersons, 
but  the  use  of  those  terms  In  the  statute  and 
in  the  Information  and  Instructl^ms  in  thla 
case  Is  simply  the  use  of  words  to  Indude 
all  persons  that  have  or  think  they  have  any 
ailments  of  any  kind. 

We  do  not  think  the  verdict  In  this  case 
uncertain  or  opea  to  tiie  objections  made 
against  it. 

Judgmoit  affirmed. 

FARBINGTON  and  BBADUDZ,  JJ^  con- 
cur. 
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STETINA  V.  BERGSTEIN.   (No.  15953.)^ 

(St.  LotUa  CJoart  <tf  Appeals.  BUsmueI. 
June  7,  iOZL) 

1.  Evrdenee  ^376(6)— Witness  familiar  ftlth 
books  of  account  properfy  pemiltteil  to  state 
totals  shown  thereby  when  offend  'Iqt  la- 
speetlen,  tfceeili  act  aiade  by  bar. 

For  the  pnrpoae  of  ahoidiiK  the  total  earn- 
insa  of  plaintiff  doting  a  period  of  five  rears 
whidt  she  claimed  to  have  tonied  over  to  her 
grandmother,  defendant's  intestate,  her  em- 
ployer's bookkeeper,  who  was  familiar  with 
the  employer's  books  and  knew  that  the  en- 
tries therein  were  correct,  though  they  were 
not  made  by  her,  was  properly  permitted  to 
state  the  total  amoants  which  her  inspection 
of  the  books  showed  had  been  earned  by  plain- 
tiff; the  booka  themselves  being  in  court  and 
offered  tor  inspection  by  defendant's  counsel. 

2.  Appeal  and  error  ^s>23l(5)--Oeneral  ob- 
Jeotlon  to  evidenoe  held  not  sufflolentiy  spe- 
oHIo  apoa  whicta  to  predicate  exception. 

A  general  objection  to  the  testimony  of  a 
witness  concerning  the  total  amonnt  of  plain- 
tilTa  earnings,  as  shown  by  her  employer's 
books,  was  not  anffidently  qiecific  npon  which 
to  predicate  an  exception  to  the  admission  of 
the  te8tim<my. 

3.  Appwi  and  emr  «=s»i068(4)— Id  view  of 
vardlo^  Imtnetloa  on  trial  of  elain  held  not 
oane  for  rwarsal  because  net  telltng  ttie  lory 
to  dednot  conoedod  anesnt 

Where  a  daim  against  the  Mtate  of  a  de- 
cedent for  an  amount  advanced  to  decedent, 
element's  grandmother,  showed  a  credit  of 
$7(M),  bat  the  evidence  showed  that'  nothing 
-was  expended  by  the  grandmother  for  claimant 
other  than  for  dothing  and  board,  and  that  the 
total  amount  was  less  than  $700,  and  that  de- 
cedoit  had  received  f 1,687.OT,  but  the  verffict 
was  for  only  |700,  an  Instmction  to  deduct  the 
amount  exi>ended  by  fb»  grandmother  for  board 
and  dothing,  instead  of  the  amount  of  die  ad- 
mitted credit,  was  not  erroneooa. 

Appeal  from  St  LooIb  (?lrcatt  C3oiirt; 
Yictor  H.  Falkenlialiier,  Judg& 
"Not  to  be  offldaUy  published." 

Suit  by  Ulllan  Stetlna  against  CSiarles 
Bergsteln,  administrator  of  Kathrlne  Zacek, 
deceased.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Judgment  was  reversed 
by  the  Court  of  Appeals  (204  Mo.  App^  366, 
221  8.  W.  420),  bat  the  record  was  guashed 
by  tlie  Supreme  Oonrt  on  cwtlorart  ^227  8. 
W.  47).  Judgment  afflnned. 

Pierre  A.  Yogel,  of  St  Louis,  for  appellant 
Hany  G.  Einley  and  Sari  M.  Plrkey,  both 
of  St.  Louis,  for  respondent 

BBX^EB,  J.  The  record  of  OiIb  court  in 
tbls  case  (204  Mo.  App.  366,  221  8.  W.  420) 
was  quashed  by  way  of  certiorari  (227  S.  W. 
47)  UHi  is  now  before  us  for  floal  disposi- 
tion In  Ugbt  of  tbe  said  Supreme  Oourt  de- 
dslcHL 
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The  mit  originated  as  a  cOalm  filed  in  Hw 
probate  court  against  the  esUte  of  Kathrlne 
Zacek,  deceased,  which  Is  as  follows: 

"St.  Louis,  Ho.,  May  23.  1916. 
Charles  Bergstein,  Administrator  of  the  Estate 
of  Kathrlne  Zacek.  Deceased,  to  lillian 
Stetlna,  Formerly  Lillian  Rezney,  Dr. 

To  moner  loaned  and  advanced  Kathrtne 
Zacek  under  a  eoatlnoous  open  aecoimt  on 
varloaa  sams  and  amounts  at  various 
tunes  between  Hevsmbw  1,  IMS,  aad  July 

d  uu  lun  M 

Credit*. 

Br  money  repaid  br  said  Kathrtne  Saoek  la 
various  aums  and  amounts  at  varlooa 
times  betwesn  November  1,  190^  and  July 
f,  1316   70000 


Balance  doe  fUSOO  00 

Plaintiff's  parents  having  died,  she  went 
to  lire  with  her  grandmother,  Kathrlne 
Zacek,  In  1901.  When  plaintiff,  in  1909.  was 
fourteen  years  of  age,  she  started  to  work. 

PlalntUTs  evidence  tended  to  show  that  as 
she  received  her  eamlnga  she  turned  them 
over  to  her  said  grandmother,  who,  after  pro- 
viding the  plaintiff  with  food,  clothing,  and 
shelter,  was  to  account  to  plaintiff  for  any 
balance  left  in  her  bands.  This  arrange- 
moit  continued  until  the  plaintiff  became  of 
age  and  for  about  two  years  thereafter,  at 
which  time  the  said  grandmother  died. 

In  the  probate  a)urt  plaintiff's  claim  was 
allowed  in  the  sum  of  $1,000,  whereupon  an 
appeal  was  taken  to  the  drcult  oourt  where 
the  case  was  tried  de  novo  to  the  court  and 
a  jury,  resulting  In  a  Judgment  in  favor  of 
the  plaintiff  on  her  claim  in  the  sum  of  9700. 
The  administrator  in  due  course  aweals. 

[1]  It  is  assigned  as  exror'that  the  court 
permitted  the  i^alntlff,  over  proper  objecdon, 
to  Introduce  certain  evidence. 

It  appears  that  tbe  plalntlfl^  for  a  period  of 
over  five  years  (1910  to  1916),  worked  for  tbe 
Brown  Shoe  Company ;  tiiat  plaintiff  sought 
to  diow  by  we  of  her  witnesses,  Mrs.  Oatser 
(who  bad  been  a  bodkke^ter  at  the  Brown 
Shoe  Cionipany  all  tbe  time  that  plaintiff 
worked  for  the  said  company),  the  total 
amount  earned  by  the  plalutifl  while  in  the 
employ  of  Uie  said  company.  Birs.  Chitser 
testified  that  she  made  out  the  weekly  pay- 
roll sheets,  and  that  all  of  amounts  ocm- 
tained  therein  were  then  entered  in  the  books 
of  tbe  company.  The  witness  farther  testi- 
fied as  to  the  cOTzectness  of  tbe  emtries  in 
said  books  of  the  company,  which  books 
were  in  court  and  were  offered  tm  the  In- 
Q)ection  of  counsel  for  defmdaut  by  plaln- 
tilTs  attorney.  The  witness  testified  that  she 
was  familiar  witii  the  books  of  the  Brown 
Shoe  Company,  that  she  bad  seen  them  made 
u^  and  that  th^  were  correct  She  then 
tertlfled  that  she  had  made  an  examination  of 
the  books  to  ascertain  the  total  amount  which 
according  to  the  books  bad  been  earned  by 
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plaintiff  during  tbe  flrfr-jear  period  of  time 
when  ibe  worked  for  tbe  Brown  Shoe  Com- 
pany. lAedefoidant  (Ejected  "to  tbismediod 
of  Introducing  the  total,"  whiGb  objection  was 
orermled  and  tba  witness  permitted  to  tes- 
tify that  the  total  amount  earned  plain- 
tiff while  In  the  employ  of  said  company  was 
91,687.66.  This  actttm-  of  the  trial  court  In 
orermllng  defei^nt's  ohjectltm  Is  asidgned 
as  error. 

It  Is  apparent,  from  a  reading  of  this  rec- 
ord, that  an  Inttodnction  of  each  entry  In  tbe 
books  In  question,  relative  to  pTaintUTs  pay- 
roll account  witb  the  Brown  Shoe  Company 
while  she  was  In  Its  emplt^,  covering  a  period 
of  Ave  years,  would  have  necessitated  an  ex- 
amination of  over  250  entries. 

As  was  snodnctly  stated  in  Masonic  Mut 
Bea.  Boc  r.  Utckland,  97  Ma  187,  10  S.  W. 
895. 10  Am.  St  Rep.  298: 

"There  is  no  rule  In  tbe  law  of  evidence  bet* 
ter  settled  than  that,  where  the  evidence  Is 
the  result  of  volnminons  facts,  or  of  the  In- 
spection of  many  books  and  papers,  the  exami- 
nation of  which  cannot  conveniently  take  place 
In  court,  or  where  a  witness  haa  innpeoted  the 
accounts  of  the  parties,  though  not  allowed  to 
give  evidence  of  their  particular  contents,  he 
will  be  allowed  to  apeak  of  the  general  balance 
or  result  of  such  examination,  and  such  state- 
ment is  not  hearsay.  1  GreenL  Bv.  (14th  Bd.) 
S  93,  and  cases  dted.  The  case  of  Xtitchey  v. 
Kinney.  46  Ho.  296.  does  not  militate  against 
this  view. 

"Besides,  the  exhibit  or  tabalated  statement, 
this  being  the  result  of  tbe  examination  made 
by  the  accountant,  and  from  which  he  testified 
as  memoranda,  when  offered  in  evidence,  was 
only  objected  to  In  a  general  way  ai  incom- 
petent, etc.  Such  an  objection  was  worthleaa 
because  not  spedflc    Margrave  T.  Ausmos^ 

51  Mo.  sei." 

In  light  of  the  fact  that  the  proving  of  the 
amount  earned  by  plaintiff  at  the  Brown 
Shoe  Company  would  have  required  an  ex- 
amination of  so  large  a  nnmber  of  book  en- 
tries, coupled  with  the  fact  that  the  books 
were  In  court  available  to  counsel  for  de- 
fmse  for  the  purpose  of  examining  them  and 
nse  in  cross-^amlnlng  ^e  witness,  and 
the  fact  that  tiie  witness  was  a  bookkeeper 
for  the  said  Brown  Shoe  Obn^>any,  convers- 
ant with  the  hoo^  themsdves,  though  the 
entries  therein  had  not  been  made  by  her,  yet 
she  knew  that  Ihe  entries  therein  w»e  cor^ 
rect,  we  are  of  tbe  opinion,  and  so  bold,  that 
tibe  learned  trial  court  properly  permitted  ttie 
witness  to  teetl^  as  to  the  total  amount 
which  her  Inspection  of  tbe  bocAs  showed 
Iiad  been  earned  1^  idalntiff  while  In  Qie 
employ  of  the  said  Brown  Shoe  Company. 

[1]  We  note  in  this  connecti(m  that  the 
objectlMi  whidi  was  made  on  the  part  of  the 
deftiidant  was  but  a  general  one  and  was 
not  In  Itself  sufficiently  spedflc  to  have  pred- 
icated the  saving  of  an  exception  to  tbe  ml- 
Ing  of  the  court  thereon. 


[t]  II.  Appellant  oonteoda  fliat  Instruc- 
tions numbered  1  and  2,  given  at  tbe  request 
of  tbe  idaintur,  are  erroneous  in  fliat  Oie 
court  failed  in  each  of  said  InstraetiMis  to 
instruct  ttn  Jury  to  allow  appeUant  at  least 
a  credit  of  $700,  which  respondent  in  ber 
statemmt  admitted  was  to  be  deducted  tnm 
the  amount  tamed  over  to  tbe  aald  Katbrlne 
Zacek,  but  permitted  tbe  Jury  to  deduct  the 
amount  "expended  by  said  Katbrlne  ZncA 
hi  the  purchasing  of  dolblng  for  platntUT  and 
a  reasonable  amount  retained  1^  said  Katb- 
rlne Zacek  In  payment  of  plalntlff'a  board.** 
TbSM  point  Is  dearly  without  substantial 
merit 

The  evidence  showed  that  nothing  was  ex- 
pended other  than  tor  tiottdag  and  board, 
and  according  to  Oie  testimaaiy  the  total 
amount  thus  expended  was  even  less  than 
the  9700  allowed  on  the  part  ^  the  plaintiff 
In  her  daira  as  a  credit  Tbe  Jury  found  fba 
Issues  for  plaintiff,  and  the  evidence  showed 
that  deceased  bad  received  $1,687^  while 
the  verdict  was  but  for  f700,  showing  that 
the  Jury  allowed  credits  of  t98T.65,  con- 
siderably over  the  $700  whicb  plaintiff  con- 
ceded the  estate  was  entitled  to.  We  tbere- 
fore  role  this  point  against  appellant 

From  a  reading  of  the  entire  record  we  are 
satifled  that  the  Judgment  Is  for  tbe  right 
party,  and,  finding  no  error  In  the  record 
affecting  Vbo  merits  of  tbe  case,  the  Judgment 
should  be  and  Is  hereby  ordered  affirmed. 

ATJ.KN,  P.  J.,  concurs. 
DAXJES.      not  sitting. 


SLACK  V.  WHITNEY.    (N*.  13788.) 

(Kansas  City  Court  of  Appeals.  MissouA 
June  IS,  1921.) 

1.  Jsstloss  of  ttis  peaee  «si93— Answer  heldte 
state  propsr  "oessterelalai.'' 

In  an  action  Instituted  before  a  Justice  of 
the  peaee  on  an  account  tor  threshing  and  other 
items,  a  so-called  "answer,  set-off,  and  counter- 
claim" for  damages  from  delay  in  doing  the 
threshing  and  for  labor  performed  was  a  prop- 
er coanterclaim,  under  Rev.  St.  1919,  S  1233. 
providing  that  a  "counterclaim"  ma;  be  a  caoas 
of  action  erislng  out  of  the  contract  or  trans- 
acCioa  set  forth,  or  any  oUier  cause  of  actum 
arising  on  contnct,  as  set-off  snd  recoivmart 
sra  embraced  In  the  term  "counterclaim.'* 

CGd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Counter- 
claim.] 

2.  Justices  of  the  peace  <^90— Pleadlsgs  oes- 
aldered  as  setting  out  details. 

Though  no  formal  pleadings  are  required 
in  a  justice  court,  where  both  parties  did  plead 
more  or  less  In  detaU,  tiie  pleadings  may  be  um* 
sidersd  as  setting  out  in  reasonable  detail  bott 
i^es  of  tiie  controvosy. 
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8.  Justices  of  the  peace  «s»  t79—Verdlot  oi  ap- 
ped  held  snffldeet  irithoot  HeaibleB  flndlao 
OR  eoeaterdalai. 

In  a  eoit  lostitated  ta  the  Justice  court, 
where  defendant  fflsd  an  "anawer,  set-off,  end 
eonnterdaim"  for  damsces  for  delay  In  thresb- 
biC  and  tor  labor,  a  verdict  in  the  drcolt  court 
findiiiE  tn  plaintiff  at  a  spedfied  sum  and  for 
defendant  in  a  specified  snm  "on  bis  counter- 
daim"  was  suffldent,  without  a  special  finding 
on  each  item  of  the  eonnterdaim;  all  beins  em- 
braced In  die  verdict  under  the  term  "eonnter- 
daim." 

4.  Set-off  and  oouaterolalB  «S929(I)— "Traas- 
aotioi"  delleed. 

As  nsed  in  Bev.  St  1918.  S  1233.  provid- 
ing  that  a  coQnterdaim  may  be  a  cause  of  action 
arising  oat  of  the  contract  or  transaction  set 
forth  in  the  petition,  the  "transaction"  indodes 
all  the  facts  and  drcnmstances  ont  of  which 
the  injury  complained  of  arose. 

,[Ed.  Note.— For  other  definitionSj  see  Words 
and  Phrases,  First  and  Second  Series,  Trans- 
action.] 

6.  Trial  «=9330(l)  — Slegle  verdiet  seffloleat 
when  eattsee  of  aetloe  eeited  In  oae  count. 
To  secure  a  separate  finding  on  each  cause 
of  action  pleaded  as  a  counterclaim,  they  should 
be  set  oat  in  separate  counts,  and  when  united 
in  one  count  and  the  cause  tiled  on  all  a  ilngle 
verdict  is  suffldent 

6.  CoBtnota  ^:::9322 (2)— Evidence  held  admis- 
sible as  showinp  oentlnoeBey  en  which  per- 
formasoe  depended. 
In  an  action  for  the  valne  of  threshing,  in 
which  defendant  coonterdaimed  for  damages 
from  delay  In  doing  the  threshing,  where  plain- 
tiff's testimony  was  that  the  threshing  was  de- 
pendent upon  Tarioas  contingendes,  evidence  of 
the  workable  condlticm  of  plaintiff's  engine  was 
■dmisdUe  as  evidence  of  sndi  contingener. 

Appeal  from  Circuit  Coart^  Homy  Oountr ; 
C  A  GalTlrd,  Judge. 
"Not  to  be  ofllclall7  xmbUiOied.*' 

Action  by  Jamea  Slack  agalnrt  S.  V.  Whit- 
ney, tvon^t  In  the  joadoe  oout  and  appeal- 
ed to  the  drcolt  court  Tiom  a  judgment 
for  plaintiff,  defotdont  appeals.  Affirmed. 

PoAgue  ft  Son,  of  OUnt<m,  for  appellant 
Boas  XL  Feaater,  of  Windsor,  for  respond- 
ent 

ARNOLD.*  J.  TblB  la  a  suit  on  account 
Plaintiff  and  defendant  were  farmers  resid- 
ing in  Springfield  township,  Henry  county, 
Ma,  and  were  neighbors.  Plaintiff  owned 
and  operated  a  threshing  machine.  The  suit 
was  Instituted  In  the  court  of  a  justice  of 
tlie  peace  and  resulted  in  a  verdict  that 
court  to  the  effect  that  neither  side  should 
prevail,  and  that  each  should  pay  one-half 
the  costs,  and  from  the  judgment  plaintiff 
appealed  to  the  circuit  court  of  Henry  coun- 
ty. The  cause  was  tried  to  a  jury  and  re- 
sulted In  a  verdict  for  plaintiff  In  the  sum 
of  $40.28,  and  for  defendant  In  the  earn  ot 


$11  on  hla  counterclaim.  Defendant  appeals 
The  teettmony  shows  that  In  the  fall  of 
1917  plaintiff  and  defendant  entered  Into  a 
verbal  contract  wh«-eby  plaintiff  was  to 
thresh  defendant's  oats  and  cane,  the  spedflc 
terms  of  which  contract  are  more  or  less  in- 
definite and  In  dispute;  there  was  no  definite 
time  when  the  threshing  was  to  be  done,  but 
it  was  fairly  well  determined  that  It  should 
be  done  when  plaintiff  "rigged  up"  his  en- 
gine to  fill  his  (plaintiff's)  silo.  It  appears 
this  was  done  In  February,  1818.  but  the  en- 
gine developed  leaky  flues,  and  tm  that  rea- 
son the  threshing  could  not  be  done  by  plain- 
tiff at  that  time.  The  testimony  further 
shows  that  late  In  the  fall  or  winter  of  1917 
plaintiff  asked  defendant  If  he  was  ready  to 
have  the  threshing  done,  and  defendant  re- 
plied that  bis  cane  was  not  yet  ready,  but 
that  on  various  occasions  after  that  defend- 
ant asked  plaintlfl  to  do  the  threehlng  ftir 
him. 

Plaintiff  bases  his  action  on  a  statement 
of  account,  indudlng  Items  of  hay,  $14 ;  oats, 
$34;  Interest  on  Indebtedness,  $2.30;  half 
day  In  securing  justice  of  the  peace,  75  cents ; 
half  day  to  file  suit  before  justice  of  the 
peace,  75  cents ;  trip  to  market  tor  oata,  f2 ; 
and  loss  of  (me  day  at  trial,  |1J!0;  total, 
$55.30.  • 

The  answer  was  denominated  "Answer,  Kt- 
off,  and  oountraclalm,"  i^eaded  as  (me  count, 
and  Included  the  following  items: 

DAmagM  to  eats  ,  flHH 

DunagM  to  can*   UlN 

Labor  performed   ILOO 

The  answer,  set-c^,  and  counterclaim  ac- 
knowledges indebtedness  of  defendant  to 
plaintiff  for  oats  $35.28,  and  for  hay  purchas- 
ed of  defoidant  $5,  or  a  total  credit  of  $40.28. 

The  testimony  further  shows  that  the 
grain  of  defendant  was  not  threshed  until 
July,  1918,  having  stood  In  stadc  since  1917, 
and  was  greatly  damaged.  D^endant  bases 
his  contrition  upon  the  grounds  that  plain- 
tiff breached  bis  contract  to  thresh  the  grain. 
Plaintiff  aaserts  that  he  was  unable  to  thresh 
the  grain  because  (1)  defendant  was  not  ready 
when  called  npm,  and  ^  that  his  engine 
developed  leaky  flues  wtddi  he  was  imable  to 
replace. 

Defendant's  dilef  complaint  is  directed  to 
the  verdict  of  the  jury,  and  he  argues  tlut 
It  did  not  find  as  to  all  the  issues  set  ont  In 
defendant's  "answer  and  counterdaim." 

[1 ,  2]  There  la  no  reason  for  the  contention 
that  defendant  had  not  the  right  to  urge  a 
counterclaim.  And  It  may  be  further  thor- 
oughly understood  that  no  formbl  pleadings 
are  required  In  a  Justice  court  But  Inas- 
much as  both  parties  to  the  Instant  suit  did 
plead  more  or  less  In  detail  In  the  justice 
court  the  pleadings  may  be  considered  as 
setting  out  in  reasonable  detail  both  sides  of 
the  cotttrovwsy.   The  answer  of  defendant. 
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called  Us  ''Answer,  eelHtf,  and  eounter- 
claim,**  as  stated  abov^  oomes  dearly  wttb- 
in  the  proTlsions  of  section  1233.  Ber.  Stat 
1919,  and  defendant  bad  the  rlgtat  ao  to  plead. 
Set-off  and  recoopment  are  embraced  in  the 
term  '*coimtorclalm.**  QotAon  t.  Bruner,  49 
Ma  570;  Emery  t.  Railroad  do..  77  Mo. 
389;  Caldwell  v.  Ryan,  210  Mo.  loc  dt  23. 
106  &  W.  033,  46  U  R.  A.  (N.  S.)  494.  124 
Am.  St.  B^.  717,  14  Ann.  Cas.  314. 

[3, 4]  The  Terdict,  which  was  signed  by  ten 
of  the  Jurors,  Is  as  follows: 

"We,  the  jory,  find  for  plaintiff  in  the  sum  of 
$40.28,  and  we  find  for  defendant  on  his  conn- 
terdaim  in  the  sam  of  $11,  leaving  a  balance 
in  favor  of  plaintiff  in  the  sam  of  $29.28,  for 
whidi  he  ia  entitled  to  judgment.** 

The  jury  were  not  required  to  make  a 
QMcial  finding  on  eadi  item  of  the  counter- 
claim. All  of  def>endant*8  Itema  Indnded  In 
his  answer  were  embraced  in  fbo  verdict  un- 
der the  term  '^nunterclaim."  ^e  word 
**trBnsaction,"  aa  used  in  tiie  statute  (section 
1233,  snpra),  includes  all  the  facta  and  cir- 
cumstances out  of  wtalcfa  the  Injury  com- 
plained of  arose.  Ritchie  t.  Hayward.  71 
Ma  560;  Oraham  Paper  Go.  r.  Newspaper 
Ass*n,  193  S.  W.  1006. 

CI]  ^e  law  frowns  uptm  a  multipUclty  of 
lawsuits  anff  mcouragea  the  determination 
of  aU  dlflferencea  between  parties  in  one  ac* 
ti<m  where  it  is  possible  to  o(»DbIne  tlie  causes 
action  existing  at  the  Instltation  of  tibe 
suit  It  Is  very  evident  Oils  was  done  In 
the  case  at  bar,  and  the  verdict  is  responsive 
to  all  (3ie  Issues  involved.  No  special  finding, 
Uiertfor^  was  necessary  on  the  question  of 
damages ;  the  same  bavlng  been  Inclnded  in 
the  conntwflalm  in  one  count  To  have  se- 
cured a  a^iarate  finding  on  eadi  cause  of  ac- 
tion, eodi  should  have  been  set  oat  In  a  sep- 
arate count,,  which  was  not  done  in  this 
cas&  18  Cyc.  118;  Casey  v.  Transit  Co., 
206  Ma  721. 103  8.  W.  1146.  The  rule  of  law 
is  fundamental  and  wdl  established'  that 
where  several  canses  of  action  are  united  in 
oiie  count,  the  cause  tried  on  all,  and  a  slni^e 
verdict  returned  In  fiivor  of  plaintiff,  where 
all  of  the  causes  pleaded  are  good  and  all 
supported  by  evidence,  the  verdict  is  good. 

[I]  Finally,  defendant  complains  that  the 
trial  court  erred  In  admitting,  evidence  on 
bdialf  of  plaintiff  as  to  the  omditiwi  of 
plalntlfTs  Miglne.  Doubtless  this  testimony 
was  admitted  on  the  theory  that  the  contract 
was  Indefinite  and  Its  terms  In  dispute.  Such 
evidence  clearly  was  admissible  upon  plaln- 
tUTs  testimony  that  tbe  threshing  of  defend- 
ant's grain  was  dependent  upon  various  con- 
tingencies. The  workable  condition  of  the 
engine  may  be  conceded  to  be  a  contlngoicy. 
At  beet  It  was  a  question  for  the  Jury.  In 
onr  opinion  the  evidence  complained  of  was 
properly  admitted. 

This  court  Is  loath  to  interfere  with  the 


verdict  of  a  Jury  wbl6h  beard  tb»  evideoesb 
saw  the  witnesses,  and  were  In  a  poeltioo  to 
judge  of  their  credlMllty  and  the  wel^t  to 
be  given  their  testimony.  We  fall  to  find  any 
reversible  error^  The  verdict  was  tor  the 
right  party,  and  the  judgm^t  dumld  b«  Ct- 
firmed. 

It  is  so  ordered. 

All  concur. 


STATE  V.  BLOCKER.   (No.  16596.) 

<8t  Lonls  Court  of  Appeals.  Mlssottil 
Mays,  1821.) 

Reoelvlao  stolea  poods  «=3>9(2)— lastniotlea 
held  erroneosS)  as  penaittlnp  mere  secllgeaoe 
to  take  piaoa  of  polity  ksowledge. 
It  was  error  In  a  prosecution  for  lecelyfaig 
stolen  property  to  instmct  the  jury  that,  "by 
the  term  'knowing*  tJiat  the  property  waa  stot- 
en  is  net  meant  absolute  perscmal  and  c<stain 
knowledge  on  the  part  of  the  defendants  tiiat 
the  property  mentioned  in  (he  Infonnation  had 
been  stolen,  but  such  knowledge  and  informa- 
tion in  their  possession  at  the  time  tbey  receiv- 
ed the  same,  if  you  believe  they  did  receive  it, 
as  would  put  a  reaaonably  prudent  man,  exer- 
daing  on^oary  caution,  on  hla  guard,"  etc, 
since  it  plainly  permitted  mere  ne^Benee  to 
take  the  place  of  gnilty  knowledge  in  determin- 
ing the  cximinal  lial}liity  of  the  defendants. 

Appeal  from  St.  Louis  Circuit  Court; 
Cbarlea  B.  Davis,  Judge. 
**Not  to  be  (^Bdally  published." 

Earl  F.  Blocker  was  convicted  of  receiv- 
ing stolen  propwty,  and  appeals.  Beveraed 
and  remanded. 

Arthur  B.  Slmpscm,  ot  St  Lonls,  for  appe- 
lant. 

Lawrence  McDanlel,  ot  St.  Louis,  for  tbo 

State. 

BIQOS,  C.  In  an  information  filed  by  the 
circuit  attorney  of  the  city  of  St.  Louis,  dfr 
fendant  and  another  were  Jointly  charged 
with  burglary  In  the  second  degree,  larceny, 
and  rec^Tlng  stolen  property.  TJp<m  a  trial 
before  a  Jury,  the  defendant  was  adjudged 
guilty  of  receiving  stolen  proQerty  of  less 
than  $80  tn  value,  and  his  punishment  as- 
sessed at  Imprisonment  In  the  dty  jail  tix 
a  period  of  one  year.  Prom  this  conviction 
defendant  appeals,  contoiding  that  the  court 
committed  error  In  giving  to  tike  Jury  the 
following  IttstrQction: 

"Fourth.  By  the  term  'knowing'  that  the 
property  was  stolen  la  not  meant  absolute  per- 
sonal and  certain  knowledge  on  the  part  of  the 
defendants  that  the  property  mentioned  in  the 
information  bad  been  stolen,  bat  such  knowl- 
edge and  information  In  their  possession  at  the 
time  they  recdved  the  same.  If  yon  believe  they 
did  receive  It,  as  would  put  m  reasonably  pru- 
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dent  man,  exerdring  erdfnarr  caatlon,  on  bis 
fnard,  >nd  woaM  canBe  snch  a  man  exerciring 
tnch  cftDtion  and  ondar  drcamttaneea  which 
yon  l>eHeTe  dafendants  nealTCd  Qie  prottarty, 
to  beIieT«  and  be  aatiafled  that  tha  proper^ 
bad  boen  stolen. 

"Tbe  mere  naked  fact  of  the  possession  of 
said  property  b;  the  defendants  raisei  no  pre- 
snmption  that  tbe  defendanta  knew  that  aaid 
property  had  been  stolen  by  another." 

The  giving  of  this  Identical  Inatroctlon  has 
been  aeveral  times  condemned  by  the  Su- 
preme Oomt  and  bdd  to  be  reversible  error. 
State  T.  Bbbellert  222  8.  W.  886  (not  yet  offl- 
dally  reported) ;  State  t.  Gavanasb,  22S  S. 
W.  678  (not  yet  officially  reported);  State 
T.  Flelsctamaim,  228  S.  W.  401  (Dot  y«t  offi- 
cially reported). 

^nie  naaoaa  asslcned  fbr  tuddlDg  the  lu- 
rtinctlon  ommeonB  are  fully  set  forth  by 
the  SopreiDe  GoarC  In  the  Ebbeller  Oue,  and 
It  will  be  unnecesaaiT  to  do  more  than  to 
ref»  to  that  dedaton.  nw  Inalxuctlwi  plain- 
ly permits  mere  n^lUcence  to  take  the  place 
of  gnllty  knowledge  In  determining  the  crim- 
inal liability  of  the  defendant 

It  follows  that  the  Judgment  should  be  le- 
Tersed  and  the  cause  remanded, 

FEB  CUBIAU.  The  foregoing  opinion  of 
BIGGS,  0.,  Is  ad<s>ted  as  the  opinion  of  the 
court. 

The  Judgment  the  drcolt  court  is  ac- 
cordingly reversed,  and  tbe  cause  remanded. 

ALLEN  and  BECKER,  33.,  concur. 
DAUES,  J.,  not  sitting. 


BARKWELL  V.  CARLISLE.   (No.  14076.) 

(Kansas  Gitr  Court  of  Appeals.  IDssoori. 

Jane  13, 1921.) 

Appeal  asd  error  «e;»82(3)  — No  appoal  Ilea 

from  order  vaoatlno  flsal  defaslt. 

No  appeal  lies  from  an  wder  vacating  a 
final  default  Judgment. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; O.  A.  Lucas,  Judge. 
'Vot  to  be  officially  published." 

Suit  by  George  W.  Barkwell  against 
Charles  D,  Carlisle.  From  wder  vacating 
final  default  Judgment,  plaintiff  appeals.'  Ap- 
peal dismissed. 

Russell  E.  Hollaway,  of  G<dumbta,  and  B. 
M.  Tipton  and  John  C.  Grorar,  both  of  Kan- 
sas City,  for  appellant 

H.  H.  McCluer  and  Omar  B.  Robinson, 
both  of  Kansas  City,  for  respondent. 

TRIMBLE,  P.  J.  Plaintiff  brought  suit 
In  the  circuit  court  of  Jat^son  county,  Mo., 
on  an  account  for  bay  alleged  to  have  been 


sold  and  delivered  to  defendant  The  petl> 
tton  was  filed  and  summons  issued  on  July 
21,  1920,  and  was  personally  served  on  tbe 
defendant  on  July  22,  1920,  returnable  to 
the  September  term,  19^  b^^innlng  on  the 
second  Monday  thereof,  S^tember  13th. 

D^endant  filled  to  appear  and  answer  or 
plead,  and  on  the  17th  day  of  said  term,  to 
wit,  on  October  1,  1020,  plaintiff  appeared, 
the  default  was  noted,  and  the  case  was  "sub- 
mitted to  the  court  upon  the  pleadings,  and 
the  court,  after  hearing  the  eridence"  for 
plaintiff,  rendered  Judgment  for  Urn  in  the 
sum  of  $2,020.92. 

Thereafter  defendant's  notice  was  called 
to  tbe  fact  that  he  was  in  default,  and 
that  a  default  Judgment  had  been  rendered 
against  him,  and  within  four  statutory  days 
after  the  rendition  of  said  Judgment  and  at 
the  same  term,  be  filed  a  motion  to  set  aside 
the  same,  supported  by  affidavit  as  to  the 
error  and  mistake  through  which  his  attor- 
ney failed  to  get  the  notlflcatlon  to  file  the 
necessary  pleadings  and  take  care  of  the 
case  and  as  to  the  defendant  having  a 
meritorious  defense. 

Plaintiff  filed  no  counter  affidavit  and 
made  no  attempt  to  controvert  tbe  facts  set 
up  by  defendant  as  showing  be  was  not  guilty 
of  a  lack  of  diligence  in  answering  the 
suit.  The  court  at  tbe  November,  1920, 
term,  sustained  said  motion;  and  plaintiff 
has  appealed. 

We  need  not  go  Into  the  able  and  exhaust- 
ive briefs  filed  by  counsel  In  support  of  their 
respective  contentions  inasmuch  as  no  ap- 
peal lies  from  an  order  vacating  a  final 
default  Judgment  Busslere's  Adm'r  t.  Say- 
man,  257  Mo.  303,  165  S.  W.  796. 

This  appeal  is  therefore  dismissed. 

The  other  Judges  concur. 


JACKSON  V.  QUARRY  REALTY  CO.  (No. 

16677.) 

(St  Loois  Coart  of  Appeals.    Missouri.  June 
21,  1921.   Rehearing  Denied  June 
29,  1921.) 

1.  Negligence  «='l36(f5)— Dumpkeeper's  care 
In  directing  driver  held  for  Jury. 

In  an  action  for  damages  resaltiog  from  tbe 
fall  of  plaintiff's  wagon  and  team  into  a  quarry 
pit  where  he  had  gone  to  dump  refuse,  evidence 
held  to  warrant  sobmissioo  of  the  question 
whether  plaintiff  drove  along  a  roadway  as  di- 
rected b;  defendant's  aervant. 

2.  NtfllgeMa  «s>32(l)— LJwdowner  owae  to 
lavitee  daty  to  keep  premlsaa  reasonably  atfe 
aad  te  wars  of  oonoealed  dangars. 

An  owner  of  a  qnarry  pit  who  permitted 
others  for  consideration  to  dump  refuse  there- 
in owes  to  those  who  come  on  tbe  premises 
in  response  to  bis  Imitation  tbe  du^  to  keep 
tbe  premises  in  a  reasonably  safe  condition 
and  to  give  warning  of  latent  or  concealed 
perQs. 
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8.  NagllHiiM  «=>IS6(26)— Coitrihvtoiy  ■•gll- 
gcioe  !■  using  dump  roadway  held  for  Jury. 
The  fact  tlut  a  roadwar  aloDg  the  edg^ 
of  a  qaarr;  pit  aaed  by  wagODa  hauUDg  refnae 

to  be  damped  into  tbe  pit  was  compoeed  of 
aahea  and  rubbish  does  not  as  a  matter  of  law 
so  obviously  infficate  danger  as  to  warrant  a 
directed  verdict  for  defendant  is  an  action  to 
recover  damages  Buffered  by  plaintiff  when  the 
roadway  gave  way  under  his  team  and  wagcm 
and  precipitated  him  into  the  quarry. 

4,  Trial  ^3296(9)— Instruction  requiring  Hid- 
ing plaintiff  wu  on  "the"  roadway  held  not 
•mnwut  li  vlow  «f  otiior  parto  of  Inetnis- 
tlon. 

In  an  acUon  for  damagea  occasioned  by 
plaiotUTs  wagon  falling  into  a  quarry  pit  into 
which  he  was  attempting  to  dump  refuse,  where 
the  evidence  showed  plaintiff  at  the  time  was 
driving  along  a  roadway  made  of  ashes  and  ref- 
use, and  not  on  the  hard  rock  roadway,  an 
fnatruction  requiring  a  finding  that  plaintiff 
was  on  "the"  roadway  instead  of  on  "a"  road- 
way is  not  erroneous,  since  the  word  "the," 
wliile  sometimes  sufficient  as  a  definite  article 
to  particularize  the  meaning  of  the  noun  after 
it  In  such  a  manner  aa  to  be  of  substantial 
consequence,  could  not  be  given  in  that  instruc- 
tion the  effect  of  Indicating  the  rock  roadway, 
where  other  parts  of  the  instruction  indicated 
that  the  roadway  on  which  plaintiff  was  driv- 
ing at  the  time  was  intended. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrase*,  First  and  Second  Series,  Hie.] 

Appeal  from  St  Louis  Olrcnlt  Ocmrt; 
George  H.  Shields,  Judge. 
"Not  to  be  officially  pabllahed." 

Action  by  George  J.  Jackson  against  the 
Quarry  Realty  Company.  Judgment  for 
plaintiff,  and  defendant  appeals,  Afanned. 

Rodgera  &  Eoemer,  of  St  Louis,  tor  ap- 
pelant 

Hall  &  Dame^  of  St  Lonls,  for  respondent 

DAUES,  J.  This  is  an  action  for  damages 
brought  by  plaintiff  for  the  loss  of  a  team 
of  horses  and  wagon  and  for  personal  In- 
juries alleged  to  have  been  sustained  on 
June  6, 1018,  while  hauling  a  load  of  ashes  to 
the  edge  of  a  quarry  maintained  as  a  dump 
by  defendant  near  Ashland  avenue  In  the 
city  of  St.  Louis.  The  embankment  of  the 
quarry  gave  way,  precipitating  the  team  and 
wagon  40  feet  below  Into  very  deep  water, 
where  same  sank.  Plaintiff  himself  fell  to 
the  water's  edge  of  the  quarry,  wh»e  he 
caught  hold  of  a  toft  of  weeds  and  rescued 
himself. 

The  petition  allies  that  defendant  oper- 
ated a  dump  at  this  abandoned  quarry  on 
charge  at  25  cents  a  load;  that  plaintiff  at 
the  direction  of  one  Kd  Jonea,  employed  by 
defendant  as  dumpkeeper,  was  directed  to 
take  the  wagonload  of  rubbish  upon  end 
along  a  road-way  maintained  along  the  edge 
of  the  quarry.  It  la  alleged  that  defendant 
negligently  fblled  to  prepare  and  maintain 


such  roadway  In  a  reastmaUy  safe  condition, 
and  Out  It  wag  built  and  largely  oonsisted 
of  ashes,  dirt,  and  refuse,  and  that  because 
of  the  Insecnra  fonndation  at  the  potait  wbere 
plaintiff  was  invited  to  domp^  the  horses  and 
wagon  and  the  plaUtiff  fell  into  the  pit  with 
the  nnbankment,  resulting  In  personal  in- 
juries to  plaintiff  and  the  loas  of  his  property. 

The  answer  Is  a  general  denial.  The  Judg- 
ment was  tot  the  plalutlfl  in  the  som  of  ^00. 
Defendant  appeala 

The  salt  was  started  against  tin  Heman 
Construction  Company,  a  corporation.  Dor- 
lug  the  course  of  the  trial,  by  cmaent  of  the 
parties,  the  Quarry  Realtjr  G<8npany,  a  cor* 
poratlon,  was  substituted  as  the  defendant 
and  the  case  proceeded  to  judgment  against 
this  corporation. 

The  evidence  tended  to  show  that  ttiere 
was  a  roadway  at  the  south  side  of  the 
quarry.  Plaintiff  himself  and  four  >wf tnesses 
for  him  described  the  roadway  to  be  covered 
with  ashes  and  rubbish,  but  there  Is  a  sharp 
conflict  on  this  point.  August  Heman,  presi- 
dent of  the  defendant  company,  and  two 
other  witnesses  testified  that  this  roadway 
from  which  plaintiff  Is  alleged  to  have  fallen 
was  a  bard  rock  road  and  was  not  covered 
with  refuse  and  ashes.  Plaintiff  maintained 
that  he  drove  the  way  and  to  the  point  In- 
dicated by  the  dumpkeeper,  Jones,  while 
Jones  testified  that  he  directed  plaintiff  to 
drive  east,  and  not  west,  and  that,  though 
forbidden  to  do  so,  plaintiff  drove  upon  the 
hard  rock  road  and  there  unskiilfully  at- 
tempted to  turn  his  wagon  and  was  thereby 
precipitated  Into  the  quarry. 

\ntness  Holloway,  who  was  at  the  dump- 
ing ground  at  the  time  and  witnessed  the 
accident,  testlfled  that  be,  too,  was  at  that 
time  directed  by  the  dumpkeeper  to  go  over 
the  same  rente  plaintiff  took,  and  that  he, 
too,  drove  west  on  the  south  side  of  the  qnar* 
ry,  and  that  he  heard  Jmes  direct  plabitlff 
where  to  drive,  and  that  plaintiff  drove  In 
that  direction. 

It  appears  that  It  had  rained  a  few  days 
before  the  accident,  and  that  plaintiff  had 
not  been  at  the  dump  for  several  days  prior 
to  the  disaster,  and  plaintiff  testified  that 
he  did  not  know  of  the  unsafe  condition  of 
the  road  until  he  felt  the  ashes  and  rubbish 
on  the  roadway  give  way  under  his  wagon. 

It  is  not  questioned  that  the  team  and 
wagon  fell  Into  the  deep  water  and  became 
totally  lost,  and  that  plaintiff  himself  fell 
^  feet  or  more  over  this  almost  perpendicu- 
lar precipice,  and  only  miraculoualy  saved  his 
life. 

[I]  Appellant  makes  the  diarge  that  there 
was  no  evidence  adduced  to  show  negligence 
of  the  defendant,  and  that  therefore  the 
peremptory  instruction  that  plaintiff  was  not 
entitled  to  recover  should  have  been  given. 

In  this  connection  it  Is  said  that  the  te»< 
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tlmony  of  def aidant's  wttneean  tihowed  that 
there  was  a  rode  road  altmg  the  aoatii  aide 
of  the  qnarry  orer  whldi  plalntifl  was  di- 
rected to  drive,  and  that  be  was  on  mxih  rock 
road  and  made  an  Improper  tnra  which 
caiuwd  the  accident  And  defendant,  says, 
thoeftwe,  thai;  It  plaintiff  was  on  the  soft 
dnmp  road,  as  dalmed  by  hbn,  then  he  was 
not  on  a  roadway  in  the  sense  treated  by  the 
pleadings  and  Instmctlaui,  and,  further,  that 
the  danger  of  this  soft  road  sliding  Into  the 
quarry  was  as  obTlons  to  the  plaintiff  as  It 
was  to  One  defendant 

As  to  whether  the  eridoioe  shows  tttat 
plaintUF  was  on  the  rocfe  road,  we  might 
briefly  refer  to  plalntUTs  testlmouj.  Plain- 
tiff,  on  direct  examination,  testifled: 

"Q.  Tlien,  wlien  yoa  get  to  the  damp,  which 
way  do  yoa  go?  A.  Well,  I  tnmed  west;  at 
leaet  I  did  this  time;  yoa  tarn  east  or  west, 
and  I  taroed  ttils  time  west  becaoBe  Jonea  said, 
*I>rlTe  In  west  and  diiTc  in  dose,'  which  I  did. 

"Q.  Now,  this  roadway  whidi  yoa  mention, 
<m  which  iride  of  the  donv  was  it?  A.  South 
aide. 

"Q.  Wbich  way  did  the  roadway  extend?  A 
Sast  and  west  along  the  dump. 

**Q.  On  the  south  side  of  the  dompf  A.  Yes, 
«ir." 

On  cross-examination  plaintiff  testlfled: 

"Q.  Was  there  anything  In  the  roadway  to 

Indicate  to  you  the  proper  place  to  drive  or 
where  people  had  been  driving  along  there? 
A.  Well,  there  were  tracks  there  where  they 
had  been  driving  along.  I  did  not  go  clear  oat 
where  they  was.  This  seemed  like  this  was 
safe,  a  safe  place  to  driTS.  Until  I  felt  that 
jerk  it  seemed  safe. 

**Q.  Yon  did  not  go  to  the  regular  place,  did 
you?  A.  That  la  where  T  had  been  going  all 
the  time,  right  along  where  the  pe^e  had 
been  driving;  I  notice  that  plainly;  the  trench 
I  drove  riglit  in  that  treoch. 

"Q.  Now,  isn't  It  a  fact,  George,  that  you 
were  damping  at  the  wrong  place?  A.  No; 
light  at  the  regalar  place  where  everybody 
damped;  right  wher^  yoo  are  supposed  to 
damp. 

**Q.  IMd  yon  see  any  rock  road  at  all  on  these 
<]aarry  premises?  A.  I  was  not  searching  for 
the  premises;  I  was  dumping  where  the  rest 
dumped. 

Did  yon  see  any  rock  road  at  all  from 
your  wagon  where  yon  were  driving  Just  be- 
fore yoa  got  hart  on  this  trip?  A.  No,  sir; 
it  was  ashes  and  rubbish  and  cans. 

"Q.  Tou  mean  to  say  the  rock  road  was  cov- 
ered up  to  a  depth  of  four  feet?  A.  Yes,  sir; 
with  ashes  and  rubbish,  and  so  forth.** 

Again: 

**Q.  IMd  he  [Jones]  stop  working  at  the  wag- 
on and  ten  you  where  to  drive?  A.  He  just 
told  me,  he  says,  *Jast  drive  up  here;  you  drive 
up  here.' 

"Q.  Where?  A.  West;  ri|^t  shead  of  HiAo- 
my. 

"Q.  He  said,  'Drive  right  la  here ;  you  are  ua- 
ing  your  right'?  A.  He  said.  'Drive  right  In 
here  (Indicating),  right  in  ahmg  orer  there.' 
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'*Q.  Did  he  use  the  word  'west*?  jL  He  did 
not  say  'west'  but  that  Is  what  It  meant 

"Q.  Now,  most  of  the  dumping  wag  done  east 
of  where  Holloway  was  located!    A.  No,  sir. 

"Q.  As  soon  as  Jouea  saw  you,  he  said  drive 
right  down  here  to  the  west,  did  he,  Mr.  Jack- 
son? A.  He  said,  Jackson,  drive  right  on 
down  there;  that  Is  west.' 

"Q.  Now,  what  did  he  say?  A.  He  told  me, 
come  right  in,  drive  right  ahead  of  this  man 
here.** 

Witness  Holloway,  seemingly  disinterested, 
testified  tliat  he  was  present,  heard  Jones 
direct  plaintiff  to  drive  In,  and  that  plaintiff 
drove  in  as  directed,  and  that  he  was  direct- 
ed to  follow  and  did  follow  plaintiff  on  same 
road  where  acdd^t  occurred. 

Benjamin  Jonee  testlfled  that  he  was  ac- 
customed to  use  this  quarry  for  dumping 
purposes,  and  that  he  was  at  this  point  June 
4th,  two  days  prior  to  this  accident,  and  that 
he  was  also  directed  by  the  dumpkeeper  to 
drive  west  along  the  south  side  of  the  quarry, 
and  that  he  then  observed  that  the  road  at 
that  point  was  not  solid,  that  It  bad  rained, 
and  that  the  road  was  covered  with  "rubbish 
and  stuff.**  Tbsm  was  other  testimony  to 
like  effect 

We  have  set  out  snflldent  of  the  testimony 
to  ebow  ttiat  there  is  substantial  evidence 
in  the  case  tending  to  prove  that  the  plain- 
tiff drove  orer  a  road  or  path  along  the  edge 
of  the  quarry  as  directed  1^^  the  de&ndant^s 
agent 

[2]  It  Is  the  un controverted  law  of  this 
state  that  where  the  owner  of  land  invites 
customers  upon  bis  property  for  the  purpose 
of  trade,  he  owes  snch  customers  or  patrons 
the  duty  of  ordinary  care  to  ke^  the  prem- 
ises so  used  in  a  reasonably  safe  condition, 
and,  if  the  premises  are  not  In  a  reasonably 
safe  condititm,  then  It  becomes  the  duty  of 
the  proprietor  to  warn  snch  invitee  of  such 
dangers  which  are  known  to  the  occupant  and 
unknown  to  the  invitee.  O'Donnell  v.  Pattoo, 
117  Mo.  18,  22  S.  W.  903;  Woods  v.  Railroad 
Co.,  192  Mo.  App.  Idff,  179  3.  W.  727 ;  Brock 
T.  St  Louis  Transit  Co.,  107  Mo.  App.  loc. 
dt  U6,  81  S.  W.  219;  Shaw  t.  Oiddman, 
116  Mo.  Aw.  332.  92  S.  W.  160. 

In  Ruling  Case  Law,  toL  p,  Si,  dw  rale 
l8  stated  ttuw: 

'^Tbe  authorities  are  entirely  agreed  npon  th« 
proposition  that  en  owner  or  occupant  of  lands 
or  buildings  who  directly  or  by  Implication  in- 
vites or  induces  others  to  go  thereon  or  there- 
in owes  to  snch  persons  a  du^  to  have  bis 
premises  in  a  reasonably  safe  condition  and  to 
give  warning  of  latent  or  concealed  perils" — 
citing  Bennett  v.  Louisville  &  N.  B.  Co.,  102 
U.  8.  ST7,  26  L.  Bd.  23S,  and  many  other 
cases. 

[3]  But  appellant  says  the  defendant  is  not 
liable  to  an  Invitee  for  Injuries  which  were 
caused  by  a  known  or  obvious  danger.  This 
explains  tfaa  peralstoioe  of  defendant  tt  the 
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trial.  In  pressing  the  Inqulrj  cf  plaintiff  as 
to  whether  this  was  or  wag  not  a  rode  road 
upon  whUSi  he  was  driving  at  the  time 
the  acfddent  occurred.  Plaintiff  steadfastly 
maintained,  as  abore  set  out,  that  it  was  a 
soft,  refuse-made  road  npon  which  he  was 
driving  and  which  slid  into  the  quarry. 

The  evidence  showed  that  the  defendant 
operated,  maintained,  aod  controlled  this 
dumping  place,  and  built  and  extended  the 
road  and  dump  from  day  to  day  and  knew 
Ita  character  and  condition.  The  employes 
of  defendant  were  In  constant  charge  of  the 
place  In  carrying  on  this  damping  business. 
The  evid«ice  shows  that  plalntUTs  only  pur- 
pose there  was  to  dump  refuse.  He  had  not 
been  on  the  ground  for  several  days  i»ior  to 
the  disaster,  daring  wtaldi  time  it  bad  rained 
and  ashee  and  refuse  had  become  washed 
over  the  toad,  or  trade,  used  for  such  baal- 
Ing.  Then  la  erldenoe  that  he  waa  directed 
by  defendant'*  employ^  to  haul  to  fliat  «act 
point  Ibere  waa.  In  our  Judgmra^  rabetan- 
tlal  erldence  before  the  ixaj  tnm  which  a 
reaamable  Infbrenee  coold  be  drawn  that  de- 
fendant knew,  in  the  exerdae  of  ordbiary 
care  should  have  known,  of  the  soft  and  in- 
secure condition  the  bank  and  of  the 
dangw  <tf  same  sliding  Into  the  quarry. 

While  the  evidence  shows  that  plaintiff  had 
beoi  oa  title  dump  before  and  had  hatfled 
some  of  the  refuse  thrown  there,  he  was 
there  npon  the  Invitation  of  tba  occupant, 
az^  thai  only  to  drive  as  Indicated  by  the 
dumpkeepw  and  nnload;  he  was  not  diarged 
with  a  greater  conceni  In  the  condlUon  of  tlie 
road,  or  path,  on  the  dump  than  to  exerdae 
ordinary  can  fbr  hla  safety,  and  tbete  is 
no  showing  ttiat  he  knew  of  the  dangerous 
condltlcn  of  ttie  road,  and  we  cannot  say 
as  a  matter  ot  law  that  same  was  so  <^ 
vloasly  dangerous  as  to  warn  plaintiff  of  the 
danger. 

Appellant  relies  upon  the  authority  of  the 
O'Donnell  Case,  supra,  tliat  plaintiff  was 
himself  negligent  and  should  not  recover. 
The  (yDonnell  Case  does  not,  In  oar  Judg- 
ment, bear  the  analogy  claimed  for  It.  In 
that  case,  plaintiff  went  to  a  sawmtll  to  haul 
shavlogs  which  were  piled  about  40  feet  high. 
In  securing  bla  load  plaintiff  undermined  the 
pile  In  such  a  way  that  same  became  top- 
heavy  and  fell  up<«  him.  This  does  not 
meet  the  present  state  of  facts  before  us.  In 
oar  case  the  defendant  not  only  invited  plain- 
tiff to  come  as  a  customer,  but  had  upon  the 
ground  a  representative  who  expressly  direct- 
ed plaintiff  where  and  how  to  go  to  dump 


the  aahe^  and  In  following  audi  oiden  he 
was  hurt  and  lost  hla  property.  Like  ob- 
servation la  made  of  the  other  casea  dted. 

[4]  Appellant  argnea  that  plataitura  testi- 
mony showed  Uiat  he  was  not  at  the  time  of 
the  accident  on  a  '^roadway,"  that  la,  not  on 
the  rodt  road,  and  that  fberetan  the  Inatroc- 
tlon  given  cm  behalf  plaintiff  wtOxb  re- 
quires a  finding  that  plaintiff  was  cm  "tha 
roadway"  Instead  of  "a  roadway"  is  error 
because  It  expresriy  tells  the  jury  that  there 
was  a  loadwv  and  leaving  It  to  the  Jury  to 
find  only  that  this  roadway  extended  to  the 
edge  at  tbm  jit. 

It  is  true  that  a  flnesmm  disttnctloa  may 
be  drawn  between  roadway"  and  *i3ie 
roadway,"  as  used  to  the  Instruction,  tnt  the 
word  "the."  while  sometimes  snflldait  aa  a 
definite  article  to  partlcalarlze  the  meaning 
of  the  noon  after  It  In  sodi  a  mannw  as 
to  be  of  sobetsntlal  consegnenoe.  cannot  be 
h^d  here  to  Tltlate  this  Instmetloii.  Ttds 
instruction  does  not  assume  that  defendant 
owned  and  maintained  sodi  road,  whkta  la 
dearly  shown  by  the  following  portkm  of 
said  Instmctlon,  <whldk'  required  the  Jury  to 
find  "that  said  roadway  extended  and  ran  by 
ttie  dde  and  edge  of  the  quarry  pit,  and  that 
said  pit  was  deep  and  was  partly  filled  with 
wato;  and  further  find  that  defmdaat  Called 
to  pr^re  and  maintain  said  roadway  la  a 
reasonably  safe  condition,"  etc. 

It  must  be  borne  in  mind  that  It  Is  not  con- 
tended here  that  this  road  was  a  public 
street  or  highway,  but  a  roadway,  or  trade, 
or  path,  maintained  by  the  defendant  for 
teams  to  haul  over  to  damp  Into  this  quarry, 
and  the  law  Imposes  the  duty  of  the  defend- 
ant to  use  ordinary  care  to  see  that  this  road, 
or  track,  by  whatever  name,  was  not  dan- 
gerous to  those  udng  same  for  sadi  damping 
purposes. 

The  instruction,  we  think,  Is  soffident  It 
required  the  Jury  to  find,  together  'Wlth  the 
othOT  necessary  elements,  that  defendant  was 
guilty  of  the  negligence  described  in  the 
petition,  and  also  that  at  the  time  of  plaln- 
tiff^s  Injury  he  was  exodslng  ordinary  care 
for  his  own  sake  and  tm  tlw  safety  of  hla 
team. 

We  Qilnk  the  case  was  fairly  tried  and  the 
v^lct  well  sapprated  by  the  evidence.  The 
verdict  of  $500  was  not  excessive  for  this 
property  loss  and  personal  injury. 

We  find  no  prejudldal  error  In  the  eaae. 
Accordingly  the  Judgment  la  affirmed. 

ALLBN.  P.  J.,  and  BBCEIJR,  J.,  concur. 
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Pladgea  «3356(7)— Pledgea  purdiaslng  collat- 
eral at  sale  held  entitled  to  benaflt  of  Hen  on 
mortgage  tn  real  estate. 

Where  collateral  pledged  to  secure  a  note 
conaisted  of  a  note  and  deed  of  trust  eecarisg 
It  npon  real  estate,  and  bj  the  contract  of 
pledge  pledgee  was  authoriced  to  bid  at  a  sale 
of  the  pledged  collateral,  pledgee,  npon  a  aale 
thereof,  at  which  be  became  the  pnrchaaer,  was 
entitled  to  the  benefit  of  the  lien  of  the  mort- 
gage on  the  real  estate  for  the  collection  of 
the  oriijnal  MtL 

^peal  from  St.  Lonla  Olrcnlt  Ck>iirt;  Vic 
tor  H.  Falkenhainer,  Judge. 
"Not  to  be  officially  publlabed." 

Action  b7  tlie  ^Yanklln  Bank  against  Lonls 
Meinecke..  Jadgment  for  plalntifF,  and  de- 
fendant appeals.  Affirmed. 

John  A.  Btevlns,  of  St.  liouls,  for  appellant 
Jonrdan,  Banlenr  4  Pieeea,  of  St,  JjouIs, 
tm  raqMDdent; 

AUiEN,  P.  J.  Tbls  Is  an  action  upon  a 
note  fbr  tbe  sum  of  $21,000,  executed  hy  t&e 
defendant  on  May  10,  I&IQ,  payable  to  tbe 
order  of  plaintiff,  on  demand,  or,  if  no  earlier 
demand  be  made,  then  on  November  10, 1916, 
bearing  Interest  at  tbe  rate  (tf  6  pet  cent  pw 
annum  until  maturity,  and  8  per  omt.  per 
annum  tberrafter. 

The  petition  pleads  tbe  execution  and  de- 
llTery  of  the  note,  and  allies  tbat  on  Marcb 
14,  1917,  the  note  being  then  due  and  onpaid, 
plaintiff  caused  to  be  sold  certain  collateral 
described  In  the  note,  and  through  the  sale 
thereof  defendant  became  aitltled  to  a  credit 
of  ^,972.66,  leaving  a  balance  due  on  tbe 
note  of  $11,746,  for  whldi  sum,  together  with 
interest  at  the  rate  of  8  per  cent,  per  annum 
from  and  after  March  14,  1917,  Judgment  la 
prayed. 

The  answer  admits  tbe  execution  of  the 
note,  and  arers  tbat  the  collateral  mentioned 
in  tbe  petition  and  pledged  by  i>lalntifr  to 
secure  the  payment  of  the  note  consisted  of  a 
principal  note  for  the  sum  of  $21,000,  pay- 
able three  years  after  date,  and  six  semi- 
annual Interest  notes,  each  for  the  sum  of 
$630,  together  with  a  deed  of  trust,  securing 
said  notes,  upon  certain  real  estate  described 
■In  the  answer,  consisting  of  a  lot  of  ground 
having  a  frontage  of  90  feet  2%  inches  tm 
the  north  line  of  Chestnut  street,  beginning 
at  a  point  8S  feet  west  of  the  west  line  of 
Eighteenth  street  In  the  dty  of  St  Louis; 
said  notes  and  deed  of  trust  having  been  ex- 
ecuted by  d^endant  and  his  wife  on  Novem* 
ber  10,  191S.  And  it  is  aUeged  t^t  the  real 
estate  covered  by  said  deed  of  trust  la  of , 


the  reasonable  value  of  $00,000,  and  that  said 
notes  and  deed  of  trust  are  of  the  full  value 
of  the  face  thereof,  with  Interest  aggr^atlng 
$22,000. 

The  answer  then  alleges  that  plalntitt 
bought  In  tbe  last-mentioned  notes  and  deed 
of  trust  at  the  sale  mentioned  In  the  petition, 
at  less  than  one-half  of  the  value  tiiereoif, 
and  holds  the  same,  claiming  to  be  the  owner 
thereof,  and  claiming  that  defendant  Is  liable 
to  plaintiff  thereon  in  the  sum  of  $22,000,  in 
addition  to  the  amonnt  claimed  in  tbe  pett* 
tion;  that  the  aale  of  said' "collateral  uot&f* 
and  deed  of  trust,  and  thte  pun^ase  thereof 
by  plaintiff  at  audi  sale  for  the  sum  moi- 
Uoned  In  the  petition,  la  "inadequate^  IneQOl- 
table^  and  nnnmscionabte,  and  a  fraud  up<Hi 
tbe  rights  of  the  d^endant  and  should  be 
disregarded  and  set  aside  by  the  court  and 
the  plaintiff  held  as  trustee  and  required  to 
accoimt  to  defendant  for  the  full  value  of 
said  notes  and  deed  of  trust" 
,  The  answer  concludes  with  a  prayw  tbat 
the  plaintiff  be  required  to  account  to  the 
defenduit  for  tbe  full  value  of  said  collateral 
notes,  and  that  tbe  defendant  have  Judgment 
against  the  plaintiff  In  the  sum  of  $900,  the 
alleged  value  of  such  notes  and  deed  of  trust 
in  excess  of  the  amomit  due  <xi  tbe  note  in 
salt,  and  for  general  equitable  relief. 

The  reply  denies  generally  the  allegaUimft 
of  the  answer.  By  Its  rejHy  plahitlfl  then 
proceeds  to  make  two  offers.  First  plalntifC 
tmdered  a  deed  to  defmdant  to  the  said  real 
estate^  upon  condition  tbat  dOFmdant  pay  the 
amount  due  plaintiff  as  prlndiMtl  and  interest 
on  the  note  sued  upon,  aggregating.  It  Is 
said,  $24,729.72,  exclusive  of  protest  fees,  of 
the  costs  and  expenses  of  the  sale  of  tbe  col- 
lateral, and  the  costs  or  expenses  of  the  fore* 
closure  sale  under  the  deed  of  trust,  and  also 
exdualve  of  the  sum  of  $1,695.82  alleged  1^ 
plaintiff  to  have  beoi  ezp^ded  by  it  in  tha 
payment  of  taxes  upon  said  real  estate; 
plaintiff  waiving  Its  right  to  reimbursement 
for  such  expenditures.  And  it  is  allied  that 
plaintiff,  as  evidence  of  its  good  faith  in  the 
premises;  filed  therewith  In  court  Its  qult> 
claim  deed  to  said  property*  to  be  delivered 
to  defendant  on  tb»  payment  by  hlio  of  the 
sum  moitioned. 

As  an  alternative  ofl«.  plaintiff,  by  its  re- 
ply, offered  to  deed  tbe  real  estate  to  def^id- 
ant,  free  and  <dear  ot  all  liens  and  <daims, 
and  free  ot  any  costs  and  diargee  arising  out 
of  the  sales  mentioned,  upon  the  payment  to 
plaintiff  by  defendant  of  the  sum  of  $20,000, 
SDch  sum  to  be  credited  on  the  note  in  salt, 
and  plaintiff  to  take  judgment  for  the  balance 
remaining  due  thereon. 

At  tbe  trial  plaintiff  Introduced  the  note 
in  evidence.  Tbe  indorsements  thereon  show 
that  the  interest  had  been  paid  to  S^tember 
30,  1916 ;  that  by  a  sale  of  the  collateral  de- 
fendant had  been  credited,  on  Mardi  14, 1917, 
with  the  sum  of  $10,000,  less  a  charge  of  $27.- 
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84,  for  advertLring,  making  a  net  credit  of 
$9,972.06.  The  cwtract  of  pledge  contained 
in  the  note  was  read  In  erldence.  It  recited 
a  pledge  of  tbe  collateral  mentioned  abore, 
and  aatborlzed  a  sale  thweof  by  plaintiff,  up- 
on defendant's  failure  to  pay  the  note  in  suit, 
at  either  public  or  private  sale,  with  or  with- 
out adTertlsememta;  and  with  or  without  no- 
tice to  def»idant,  and  authorised  i^atntiif  to 
purchase  such  collateral  at  any  aucb  sale. 
Plalntlfl  thereupon  rested. 

The  defendant  Introduced  In  evidence  the 
pledged  collateral,  namely,  the  principal  note 
for  $21,000,  the  Interest  notes;  and  the  deed 
of  trust  mentioned  in  the  answer.  It  was  ad- 
mitted that  at  the  sale  of  the  collateral  plain- 
tiff became  the  pordiaaer  thereof,  at  the  price 
of  $10,000;  that  thereafter,  by  foreclosure 
sale  under  the  deed  of  trust,  plalntlfl  became 
the  purchaser  of  said  real  estate  for  the 
sum  of  $16,000.  No  testimony  was  offered  by 
defendant  tending  to  show  any  Illegality  dr 
irregularity  In  respect  to  the  sale  of  the  col- 
lateral, whidi  was  shown  to  have  been  made 
at  the  conrUionse  door  after  publication  of 
notice  thereof.  And  at  tbe  trial,  defendant, 
through  his  counsel,  expressly  admitted  that 
there  was  no  question  as  to  the  vaUdlty  of 
the  sale  under  the  deed  of  trust 

Three  witnesses  other  than  defendant  were 
called  to  testify  as  to  the  ralue  of  the  real 
estate  mentioned,  all  being  real  estate  deal- 
ers. One  of  these,  Frank  Obear,  testified 
that,  In  his  opinion,  the  real  estate  was  worth 
about  $300  per  front  foot  on  March  14,  1917. 
Anottier  witness,  one  SchoUmeyer,  testified 
tlut  be  had  "always  figured"  that  this  prop- 
erty was  worth  from  $300  to  $350  per  front 
foot.  Another  witness,  one  Loewensteln,  tes- 
tified that  the  property  was  worth  from  $^ 
to  $600  per  fnmt  foot  when  the  defmdant 
acquired  It;  and  that  at  the  time  of  the  trial 
It  was  worth  from  $300  to  $350  per  foot. 

Defendant  testified  that,  In  his  oplnini,  the 
real  estate  was  worth,  on  March  14,  1917, 
$400  per  front  foot,  or  a  total  of  $86,000.  Zn 
rebuttal,  five  real  estate  dealers  were  called 
as  witnesses  by  plaintiff.  The  values  placed 
by  these  witnesses  upon  the  real  estate  as  of 
March  14, 1917,  ranged  from  $200,  or  less,  to 
$250  per  front  foot  It  was  shown  that  the 
prt^perty  was  assessed  for  taxatltm  at  $16.- 
000.  Plaintiff,  In  op&a  court,  toidered  to  de- 
fendant B  deed  to  the  real  estate  upon  the 
conditions  named  In  the  first  offer  in'plaln- 
ttff's  reply.  And  plaintiff  also  offered  to  c<m- 
wey  the  property  to  deftedant  In  accordance 
with  Oie  terms  of  tba  seeond  offer  In  Its 
reply. 

The  trial  court  rendered  Judgment  in  favor 
of  plaintiff  In  the  sum  of  $6,237.06,  with  In- 
tnest  fnmi  March  14,  1917,  at  8  per  eemt. 
par  annum,  totaling  $7,179.54;  defendant's 
pnyet  for  cross-relief  being  denied. 

The  Judgment  on  Its  fftce  does  not  show 
tbe  manner  in  whldi  the  court  arrived  at  the 
amomt  UiereaC;  but  It  !•  obvioua  that  tha 


court  disregarded  entlrdy  the  sale  of  tbe 
collateral,  and  intended  to  give  defendant 
credit  for  the  amount  at  which  the  real  estate 
was  bought  In  by  plaintiff  at  the  fWedoaora 
sale,  to  wit,  $16,000,  less  costs  and  expenses 
and  the  amount  paid  by  plaintiff  for  taxM 
due  on  the  real  estate  to  the  date  ot  aa<Sk 
sale.  |t  appears,  In  fact*  that  the  courtr— 
evidently  through  an  error  of  computation — 
allowed  the  defendant  more  than  was  due 
him  as  a  credit  upon  this  theory;  but  this 
Is  not  a  matter  Involved  on  this  appeaL 

As  to  the  first  point  made  In  appellant's 
brief,  namely,  that  the  court  should  have  dis- 
regarded the  purchase  by  plaintiff  ot  the  col- 
lateral notes  and  deed  of  trust  for  $10,000, 
because  tbe  price  was  Inadequate,  Inequitably 
and  unconscionable,  we  need  only  say  that 
the  court  did.  In  fact,  disregard  that  trans- 
action altogeth^. 

It  Is  argued  for  defendant  (appellant  here) 
that  plaintiff,  by  the  purchase  of  the  collate 
al,  became  a  trustee  for  defendant,  and 
should  therefore  be  required  to  respond  to 
defendant  for  the  full  value  of  the  collatraal 
pledged.  But  this  argument  Is  obvloudy  un- 
sotmd,  In  the  circumstances  of  the  case.  By 
the  contract  of  pledge  plaintiff  was  author- 
ized to  bid  at  the  sale  of  the  pledged  collat- 
eraL  And  when,  upon  due  notice,  a  sale 
thereof  was  duly  made,  and  plaintiff  became 
the  purchaser  at  such  sale,  the  effect  thereof 
was  to  give  plaintiff  the  benefit  of  the  liai 
of  the  mortgage  on  the  real  estate  for  the 
collection  of  the  original  debt  Dlbert  v. 
D-Arcy,  248  Mo.  617,  154  S.  W.  1116.  The 
case  differs  mudi,  however,  from  that  of  Dl- 
bert V,  D'Arcy,  supra.  In  that  case  the  con- 
tract of  pledge  gave  no  authority  to  the 
pledgee  to  pundiase  at  the  foreclosure  sale, 
and,  in  fart,  the  bank's  attorney,  by  the  di- 
rection of  the  president  of  the  bank,  took  pos- 
session of  the  collateral  and  caused  it  to  be 
sold  on  a  stock  exdiange,  the  object  of  the 
proceeding  being,  as  said  by  the  Suprone 
Court  not  to  sell  the  collateral,  but  to  g^ 
possession  of  It 

In  the  Instant  case  no  duty  owing  by  plain- 
tiff to  defendant  appears  to  have  been  violat- 
ed. Plaintiff  was  entitled  to  bid  In  the  real 
estate  at  the  foreclosure  sale,  as  It  did ;  and 
defendant  has  recdved  credit  for  the  net  sale 
price  thereof,  and  more.  And  upon  no  theory 
do  we  perceive  how  any  equitable  relief  may 
be  awarded  defendant  on  Its  answer  upon  the 
theory  that  lOalntlff  has  speculated  In  the 
collateral  and  profited  thereby.  Plaintiff  ac- 
quired the  real  estate  at  the  price  of  $16,000.. 
While  there  Is  oidnlon  eridenco  tending  to 
show  that  the  property  was  then  of  great 
value,  the  evidence  makes  it  dear  that  no 
value  could  be  placed  thereupon  that  was  not 
in  a  very  considerable  degree  speculative  and 
uncertain.  And  it  Is  by  no  means  certain 
that  plaintiff  will  ever  be  able  to  profit  by 
its  acquisition  of  such  real  estate. 

Indeed,  the  theory  upon  which  the  an.war 
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proceeds  Is  tbat  the  plaintiff  bought  the  col- 
lateral, at  the  sale  thereof,  at  a  price,  to  wit, 
910,000,  that  was  so  far  iuadeauate  as  to  be 
Inequitable  and  unconscionable,  and  a  fraud 
upon  the  rights  of  the  defendant  But,  as 
we  have  seen,  the  price  paid  by  defendant  for 
Bucfa  collateral  Is  no  Imiger  a  matter  of  con- 
sequence In  the  case. 

Obviously  defendant  has  been  offered  every 
opportunity  to  protect  himself  against  the 
sacrifice  of  his  property,  in  any  degree  con- 
alatent  with  the  rights  of  plaintiff  in  the 
premises.  And  we  think  that  ttie  defendant 
hrfs  no  just  ground  to  ccHniAaln  of  the  result 
below. 

It  follows  that  the  Judgment  should  be  af- 
firmed, and  !t  Is  80  ordered. 

BEOKBR,  concurs. 
DAUES,  I„  not  sitting. 


JONES  V.  MUNROE.    (NO.  16256.) 

(St.  Loois  Oourt  of  Appeals.  Missoari. 
Jons  7,  1921.) 

1.  Exswtors  and  admlnlBtrators  «=922l(5)— 
Evidaaoe  held  iRsaffleteat  to  asstala  vorilet 
for  strvloss  for  osllaotlsg  rests  for  deoeued. 

Ovidence  tbat  the  customary  compensa- 
tion for  serrlces  was  10  per  cent,  of  the 
amonnt  collected  and  tbat  the  rent  of  the  honse 
belonging  to  deceased  was  $10  per  month,  but 
iri^ont  evidence  as  to  the  amount  ot  the  rent 
eoUected  by  claimant  is  iOBufficieat  to  ssstaia 
a  verdict  antborising  recovery  by  him  for 
services  In  collecting  the  rents. 

2.  Appeal  aad  error  <&==>^I033(4)— LlmltatloB 
of  aotioas  <3»IB2(2)— Defease  of  ilmltatlona 
oiast  be  raised  by  pleading;  error  favorabis 
to  appellaat  not  reviewable. 

The  bar  of  the  statute  of  limitations  ia  an 
affirmative  defense  which  most  be  raised  by 
answer,  or*  U  it  appears  on  the  face  of  the 
complaint,  1^  motion  to  dismiss  or  demurrer, 
so  that  an  Instruction  rabmitting  to  Jury  the 
question  whether  tbe  plaintiff's  account  was  a 
running  account  which  could  not  be  affected  by 
the  statute,  was  favorable  to  the  defendant 
who  had  not  ndsed  tiie  defense  of  the  statute 
by  any  pleading. 

3.  Appeal  and  omr  «Be>795 (2)— Motion  to  dis. 
miss  must  polit  oit  MMoMy  of  alntraot  ro- 
lled apon. 

A  motion  to  dismisB  the  appeal  on  tbe 
ground  tbat  the  abstract  ts  insufficient  will 
be  overruled,  where  the  motion  does  not  state 
wherein  tbe  abstract  was  insuffident  and  is 
not  accompanied  by  an  additional  abstract 
showing  tbat  fact,  in  view  of  Court  of  Appeals 
rule  12  (169  S.  W.  xvl). 

Appeal  from  Circuit  Court,  JeffeiKm  Ooub* 
ty;  B.  M.  Dee  ring.  Judge. 
«^ot  to  be  offldaUr  pubUstaed." 
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Claim  by  W.  T.  Jones  against  Bobert  B. 
Monroe,  executor  of  the  estate  of  Veronica 
Schmidt,  deceased.  From  a  Judgm^t  for 
plaintiff  in  the  drcolt  court,  defendant  ap< 
peals.  Judgment  reversed,  with  directions 
to  enter  for  less  amount  If  plaintiff  r^ilt  a 
portion  thereof,  otherwise  reversed  and  re- 
manded for  new  trial. 

E.  C.  Edgar,  of  De  Soto,  for  appellant. 
Clyde  Williams,  of  HUlsboro,  and  H.  B. 
Irwin,  of  De  Soto,  for  respondent. 

BIGGS,  O.  Orl^atlDg  In  the  probate 
court,  where  plaintUC  bad  Judgment,  this 
cause  came  by  appeal  to  the  circuit  court 
Upon  a  trial  there  before  a  jury,  plaintiff 
had  a  verdict  for  $694.17-  Judgment  being 
rendered  for  this  sum,  defoidant  estate  has 
brought  the  cause  here  for  review. 

The  follovrlng  account  forms  the  basis  ot 
the  acttin: 

Demand  Sued  Upon 

The  Estate  of  Veronica  Schmidt  Deeeaaed,  to 
Walter  T.  Jones,  Dr. 

1916,  DollB. 

Oct  IS,  im.  to  cash  f  10  00 

JtD.  S8.  UIB,  to  cash   60  00 

Dec.  18,  1919.  to  oub   10  00 

Jaa.  30.  UlS,  to  oaih   IS  00 

To  sarrlcBB  as  agent  tor  her  property, 
collectlnc  rents,  repatring  proiwrtr, 
carpenter  irork  uid  material  for  Bldo- 
valka  ud  bouies,  etc..  Irom  1896  to 

Feb.  10.  19U,  and  personal  aarvloes          SOO  00 

Nov.  M,  U9T,  paid  a  F.  BtroapB  tor  deoBased    «  00 

1660  00 

There  wai  evMence  tenffing  to  prove  that 
platntlfl  perfiinned  aerrlcee  tor  the  deceased* 
Veronica  Schmidt,  in  collecting  rents  from 
her  property  and  In  looking  after  repairs; 
also,  tliat  pl^tlfl  paid  repair  and  supply 
bills  for  fhe  deceased  and  also  certain  sums 
to  her  In  cash  to  be  an^lled  tm  notes  of  ptoln- 
UfC  held  by  Mrs.  Schmidt,  but  which  were  not 
credited  on  the  notes.  Such  services  extend- 
ed over  a  period  of  about  18  years.  The  evlr 
deuce  was  sulBcient  to  justify  the  Jury  In 
flndlug  for  plalntUC  as  to  the  first  tour  Items 
of  the  account  and  also  as  to  the  last  item 
in  the  amount  claimed,  namely,  $160,  being 
the  offiregate  of  the  five  Items. 

[1]  As  to  the  main  Item  of  $500,  there  was 
evld^ice  sufficient  to  warrant  a  finding  that 
plaintlir  paid  out  for  the  deceased  labor  and 
material  bills  for  the  repair  of  her  property 
to  the  extent  of  $72.42.  As  to  the  remain- 
der of  tEe  item,  being  a  dalm  for  services 
In  collecting  rents,  the  customary  charge  was 
shown  to  be  10  per  cent,  of  the  smount  col- 
lected; but  the  evidoice  wholly  falls  to  show 
the  amoxmt  of  rents  collected.  Wblle  claim- 
ant's daughter  when  testifying  In  rebuttal 
stated  that  the  rent  of  the  Veronica  Schmidt 
house  was  $10  per  month,  it  Is  nowhere 
shown  what  amoont  was  collected  by  plain- 
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tUf  or  from  wbat  property,  and  such  mat- 
ter Is  left  mtlrely  to  conjectare  and  specnla- 
tioD.  Tbe  evidence  la  Insnfllclent  to  warrant 
a  finding  on  account  of  that  part  ot  the  Item. 

Qlrln^  to  the  evidrace  tbe  benefit  of  every 
reasonable  Inference  that  may  be  drawn 
therefrom  In  favor  ot  plaintiff.  It  may  be 
said  that  the  proof  was  snffldent  to  sustain 
the  first  four  Items  of  the  account  sggregat- 
Ing  $85,  t&elast  Item  of  $65,  and  the  remain- 
ing Item  to  the  extent  of  $72.42;  the  latter 
being  material  bills  paid  out  by  plalntUt  for 
the  account  of  the  deceased. 

It  results  that  plaintiff's  evidence  would 
Justify  a  Judgment  for  $232.42.  and  that  the 
judgment  appealed  from  for  fBe  sum  of  $BB4.- 
17  is  excessive  In  tbe  sum  of  $301.75. 

[2]  Defendant  asserts  that  the  flve-yeaF 
statute  of  limitations  bars  all  items  of  the 
account  which  matured  more  than  five  years 
prior  to  the  death  of  Mrs.  Schmidt.  The 
sfatufe  was  not  pleaded,  and  It  la  elemental 
that  the  defense  Is  an  affirmative  one  and 
must  be  raised  either  by  answer  or  by  de- 
murrer or  motion  to  dismiss .  where  it  ap- 
pears upon  the  face  of  the  pleading  that  tbe 
claim  Is  barred.  Notwithstanding  a  failure 
on  the  part  of  defaidant  to  properly  ralsa 
ttie  defense,  the  court  by  an  inatmction  to 
the  Jury  submitteA  the  qneatlon  of  fact  as  to 
whether  the  account  sued  on  was  a  running 
account  and  t<^d  the  Jury  that  all  Items 
whl(3i  accrued  five  years  or  more  prior  to 
the  death  of  Urs.  Schmidt,  and  which  were 
based  upon  a  Borate  contract  and  were  not 
done  under  the  same  and  continuing  con- 
tract, were  Jberred  by  the  statute  of  limita- 
tions, and  for  all  of  such  items  plaintiff 
could  not  recover.  Defendant  was  treated 
with  more  liberality  than  it  deserved  in  view 
of  its  failure  to  plead  tbe  statute  of  limits- 
tlons. 

The  evidence  was  sufficient  to  warrant  the 
Jury  In  finding  that  the  claim  was  a  nmnlng 
and  open  account  within  the  meaning  of  the 
law.  Ring  v.  Jamison,  66  Mo.  424-428;  Chad- 
wick  v.  Chadwlcli,  115  Mo.  518-586,  22  S.  W. 
481 ;  Sidway  v.  Land  &  Stock  Co.,  187  Mo. 
649,  86  S.  W.  150 ;  Roberts  v.  Neale,  184  Mo. 
App.  612-616,  114  S.  W.  1120. 

[3]  Plaintiff  has  filed  a  motion  to  dismiss 
the  appeal  on  the  ground  that  defendant's 
abstract  Is  Insufficient,  but  does  not  state 
wherein  the  same  la  Insufficient,  nor  does  he 
file  an  additional  abstract  showing  wherein 
Che  defendant's  abstract  Is  Incomplete.  See 
Bwle  12  of  this  court  (169  8.  W.  rrl).  The 
motion  wlU  be  overruled. 

The  judgment  Is  without  sufflcioit  basis 
ot  support  to  the  extent  of  the  sum  of  $301.- 
75.  Provided  the  plaintiff  will  within  ID 
days  remit  the  said  sum  of  $301.76,  the  Judg- 
ment should  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  Judgment 
for  plaintiff  for  the  mm  of  $232^;  other- 


wise tbe  Judgment  should  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

PER  CURIAM.  The  fraegolng  opinion  of 
BTGOS,  C  is  adopted  as  the  opinion  of  tbe 
court. 

Tin  Judgment  of  the  drcnlt  court  Is  ae- 
COTdlngly  reversed,  and  tbe  cause  remanded 
as  recommended  by  tbe  commlastoner. 

AXiLBN,  P.  J.,  and  BDCKSOt,  J.,  ooneur. 
DAUfiS,  7.,  not  iltttng. 


STATE  V.  ANDERSON  et  al.    (Ne.  ie62».) 

(SL  Louis  Court  of  Appeals.  MissoarL 

June  7,  1921.) 

1.  Crimlaal  law  «=»i  130(4}— AaslganaNta  ef 
error  ooasiilered  la  alisence  of  brief. 

Where  there  were  assignments  of  error 
made  in  motioDs  for  new  trial  and  in  arrest 
of  Judgment,  it  is  the  dot;  of  the  appellate 
court  to  examine  the  Record,  having  snch  as- 
signments in  vfew,  although  no  briefs  have  been 
filed. 

2.  Trespass  «s>87— liferaiatloa  held  to  ssM- 
eleiitly  eharge  t»Hriaf  with  anoUier^  Meter 
vablele. 

An  Infbrmatjon  tiiat  the  defendants  **did 
wflHuIly  and  nulawf ally  take,  nse,  operate,  drive 
and  tamper  with  a  certain  motor  vehide.  to  wit; 
an  automobile,  ttie  property  of  T.,  without  the 
permission  of  said  Y.,  the  owner  of  said  au- 
tomobile, so  to  do,  contrary  to  tiie  form  of 
tbe  statute,"  etc.,  was  sufficient  in  fonn  to 
charge  an  offense  under  Motor  YeUdes  Aet^  ( 
9,  sttbd.  & 

3.  Trssnss  «s>88— Evi#8nee  held  te  ssstain 
ooNvioHon  of  tamperlni  with  anteaoMle. 

b  a  prosecution  under  Motor  YeUdes  Act, 
S  0,  snbd.  6  for  taUng,  driving,  and  tampering 
with  an  automobile,  evidence  M4  to  warrant 

a  conviction. 

Appeal  from  St.  Louis  Court  of  OHmlnal 
Correction. 
"Not  to  be  officially  pabUshed." 

John  Anderson  and  another  were  nmrict- 
ed  of  a  violation  of  the  Motor  Yehldee  Ac^ 
and  appeal.  Affirmed. 

John  Neu,  Jr.,  of  St.  Louis,  for  appellants. 
Howard  Sidener,  of  St  Louis,  tor  tbft 
State. 

ALLEN,  P.  J.  [1]  The  defendants  were 
convicted  of  violating  section  9,  subd.  0^  of 
the  "Motor  Vehicles"  Act  of  1917  <T«ws  1017, 
p.  411)  and  tbelr  punishment  assessed  at  con- 
finement in  the  wortthoose  of  the  dty  of  St. 
I^ouls  for  a  period  of  two  yeais,  and  th^  ap- 
peal. No  btietB  have  been  filed  in  tills  court,. 
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but  we  hare  carefoUy  «ainlned  the  record, 
aa  Is  our  duty  to  do^  faftTlnr  In  view  tbe  as- 
slgnmenta  of  error  made  In  the  motions  for 
new  trial  and  in  arrest  of  judgment. 

[21  The  Information  charges  that  the  de* 
fendanta,  In  the  city  of  St  Louis,  on  Jul; 
21,  1018,  "did  willfully  and  unlawfully  take^ 
use^  operate,  drive  and  tamper  with  a  cer^ 
tain  motor  vdiide,  to  wit,  an  autonuMle, 
the  iHtverty  of  Valentine  Trorato,  without 
the  permlBirion  of  said  Valentine  Troratc^ 
the  owner  of  said  automobile,  so  to  dot  con- 
trary to  the  form  of  the  statute,'*  etc  This 
Information  la  obviously  aufilcirat  in  iorm 
to  charge  an  offense  undor  tbe  statute,  su- 
pra. 

C3]  Tbo  evidence  amply  warrants  the  con- 
-vietioa.  The  evidence  for  the  state  tends  to 
show  Oiat  tbe  automobile  In  gueatlon  was 
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left  by  the  owner  In  front  of  his  place  of  res- 
idence, In  the  city  ci  St.  Louis,  fn»a  vrtiidi 
place  It  was  taken  by  stnne  person  or  per- 
sons about  noon  on  July  21,  1018 ;  that  later 
that  day  the  defendants  and  a  third  man 
were  se«i  riding  in  tbe  automobile  in  anoth* 
er  part  of  the  dty,  when  a  wheel  came  off 
of  the  automobile;  that  upon  the  approach 
of  a  police  oBloer  tlie  three  men  abandoned 
the  automobile,  and  <me  of  them  succeeded 
In  escai^g.  Tbe  defendapts  were  arrested, 
but  denied  at  tbe  time  that  they  had  beoi 
In  the  automobile,  as  thcv  did  at  Uie  trial 
beUnr. 

We  pwoelve  no  rewsible  otot  In  the  rec- 
ord, and  U  follows  that  the  Judgment  should 
be  affirmed.  It  Is  so  ordered. 

BBOKJUt  and  DA17BS,  J  J., 
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CONSOLIDATED  OARAGE  CO.  V.  CHAM- 
BERS.   (No.  3340.) 

(Suprem«  Court  of  Texas.  Jane  22, 1921.) 

1.  Chattel  norlBasss  «=»2I7— ForelgR  ehattel 
mortsag*  valid  against  gooil-falth  pnrehaser 
la  state  to  whioh  property  ranoved  la  ab- 
■•nea  of  atatata  ar  sattlai  law  or  polltqr  of 
foran. 

A  chattel  mortage  dnlj  execnted  and  re- 
corded under  the  laws  of  the  state  where  it  is 
executed  and  the  property  located  is  ralid  as 
BgaiuBt  purchasers  in  good  faith  in  another 
state  to  which  the  property  Is  removed  hj  the 
mortgagor  uuless  that  state  has  enacted  some 
statute  to  the  contrary  or  unless  the  transac- 
tion contravenes  tlie  settled  lav  or  policy  of  the 
forom. 

2.  Sales  «s»45t— ForalgB  aaraoorded  ooadltloa- 
at  sale  oontraet  held  aot  effeoUve  to  ratala 
title  to  automobllo  !■  seller  aa  afalast  laae- 

oent  purohi^er. 

Where  plaintiff  In  California  sold  an  auto- 
mobile to  defendant  under  an  unrecorded  con- 
ditional sales  contract  whereby  plaintiff  retain- 
ed title,  and  defendant  took  the  car  to  Texas, 
and  there  sold  it  to  a  good-faith  purchaser  for 
Talne,  held,  that  such  purchaser  acquired  title 
aa  against  plaintiff  in  view  of  Temon's  Sayles' 
Ann.  Civ.  St  1914.  arts.  6654  and  666S.  making 
unrecorded  mortgages  void  as  against  Innocent 
purdiasers. 

Brror  to  Court  of  Cini  An>eal8  of  Eighth 
Supreme  Jndlfdal  District 

Sequestratloii  itroceedlngB  by  fbe  GonsoU- 
dated  Oarage  Company  against  F.  H,  NIch- 
<^  In  wblfSi  Ray  Cbambers  llled  a  clalm- 
ant'a  oath  and  bend.  Judgment  for  plaln- 
tUF  waa  reversed  on  claimants  appeal  (210 
8.  W.  666)t  and  jdalntifl  brings  errw.  Af- 
firmed. 

LouIb  Oneal,  of  San  J<He,  CaU  and  Beall. 
Kemp  &  Nagle  and  H.  Potash,  all  of  El  Paao, 
for  iHalntUt  In  error. 

Hudspeth  &  Harper,  of  Bl  Paso,  and  Jod- 
klns  ft  Perkins,  for  defendant  In  errmr. 

FIERSON,  J.  Tot  the  material  fads  of 
ttie  case  we  quote  the  following  statement 
from  the  opinion  of  the  Cburt  of  CItU  Ap- 
peals: 

"The  Consolidated  Ctarage  Company  la  incor- 
porated under  the  laws  of  California  with  its 
prindpal  place  of  business  in  San  Jose,  Santa 
Clara  county,  CtiL  Appellant,  Chambers,  is  a 
resident  of  El  Paso  county,  Tex.  On  July  6, 
1917,  appellee  owned  and  was  in  possession  of 
a  certain  automobile  of  the  value  of  $1,700.  On 
the  date  mentioned  appellee  and  F.  H.  Mebols 
at  San  Jose,  Cal.,  entered  Into  a  written  con- 
tract Yv  the  terms  whereof  Nichols  agreed  to 
purchase  the  cor  from  the  company  for  the  sura 
of  91,670.00,  9600  being  paid  in  cash,  and  the 


balance  to  be  paid  In  monthly  installraenta  of 
$90  each;  the  deferred  payments  to  bear  in- 
terest from  dste.  Nichols  agreed  not  te  sell 
or  dispose  of  the  automobile,  nor  take  the  same 
out  of  the  state  of  California,  nor  permit  tiie 
same  to  be  removed  from  his  possession,  at- 
tached, levied  upon,  nor  create  any  liens  agidnst 
same.  Ndiols  was  to  pay  all  taxes  against  the 
pr<q)erty.  The  contract  provided  that  dtie 
should  remain  in  the  company  nntil  aB  payments 
were  made  and  al]  of  the  conditions  contained 
in  the  contract  fully  complied  with,  and  that 
upon  the  performaoee  of  all  of  said  conditions 
and  terms  by  Nichols  the  company  would  exe- 
cute to  him  a  bill  of  sale  to  the  property.  The 
controct  waa  to  be  performed  wholly  within  the 
state  of  California.  The  antomobile  was  re- 
moved from  Santa  Clara  conn^,  Cel.,  by  Nicbiris 
wftiiont  the  knowledge  or  oonsent  of  the  com- 
pany and  without  any  ne^gence  on  the  latter's 
part.  The  company  used  due  diligence  to  col- 
lect  the  amount  due  upon  the  contract  and  ex- 
ercised due  diligence  In  trying  to  locate  the 
car  after  It  had  been  taken  from  San  Jose 
and  the  state  of  California.  The  car  was  final- 
ly located  in  El  Paso,  Tex.,  where  it  had  been 
brought  by  Nichols,  and  Immediately  upon  as- 
certaining  its  location  the  company  bron^t  suit 
in  the  district  court  of  Bt  Paso  county  against 
Nichols  and  sequestered  the  car.  The  contract 
was  not  filed  for  record  in  California,  nor  In 
any  county  in  Texas.  The  car  waa  purchased 
In  EI  Paso  county  by  Cbambers  from  Nichols 
for  a  valuable  cooBideration  and  without  notice 
of  any  defect  in  Nichols*  title. 

"When  the  car  was  sequestered  In  the  stut 
against  mchols.  Chambers  filed  a  dafananf  a 
oath  and  bond  and  possenrioa  was  surrendered 
to  him.  Under  the  laws  of  California  the  con- 
tract between  the  company  and  Nichols  was  a 
conditional  sale,  and  title  to  the  automoUIe  did 
not  pass  from  the  company  to  Nichols,  and 
under  the  laws  of  California  it  was  not  neces- 
sary to  file  or  register  the  contract,  and  under 
the  laws  of  that  .state  any  subsequent  pur- 
chaser from  Nichols  paying  a  valuable  consid- 
eration without  notice  would  not  get  any  bet- 
ter title  than  Nichols  had.  The  contract  under 
the  laws  of  that  state  being  not  s  mortgage, 
but  a  conditional  sale,  the  title  remdned  In  the 
company.  The  amount  due  by  Wchida  Oder 
the  contract  is  $1,060,  with  Interest 

"The  trial  court's  conclusion  of  law  was  that 
Chambers  in  his  purchase  of  the  aotomcMle 
from  Nichols  acquired  no  greater  title  than 
Nichols  had;  that  the  contract  between  the 
company  and  Nichols  was  a  conditional  sale, 
and,  Nidiols  having  defaulted,  the  company  be- 
came entitled  to  the  posBessIon  of  the  antomo- 
bUe.  Judgment  wss  rendered  against  Chambers 
and  the  sureties  upon  his  bond  for  the  vsloe  of 
the  automobile,  with  interest** 

The  Court  of  Civil  Aj^eals  reversed  and 
rendered  the  case  In  tavw  of  Bay  Ctaambera^ 
def^dant  In  error. 

Article  5654,  Vernon's  ^ayles*  Texas  CtvU 

Statutes  1914,  provides: 

"All  reservation  of  the  title  to  or  pn^er^ 
in  chattels,  as  security  for  the  purchsse  mwey 
thereof,  shall  be  held  ta  be  chattel  mortgages. 
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and  shall,  when  posseisiou  is  delivered  to  the 
vendee,  be  void  as  to  creditors  and  bona  fide 
parebasera,  nnlesB  sach  reservatloDa  be  in  writ- 
ing and  reglatflred  ■>  requfT«d  ^  diattel  mott- 
gages." 

Article  6656  proTldea: 

**BTer7  chattel  mortgage  •  •  •  vMch  shall 
not  be  accompanied  by  an  immediate  delivery 
and  be  followed  by  an  actnal  and  continned 
change  of  posaesBion  of  the  property  mort- 
gaged •  •  •  shall  be  absolutely  void  aa 
against  the  creditors  of  the  mortgagor  or  per- 
son making  same,  and  as  agaiost  eabsequent 
parchasers  *  *  *  in  good  faith,  unless  each 
instrument,  or  a  trae  copy  thereof,  shall  be 
forthwith  deposited  with  and  filed  in  the  office 
of  the  coun^  derk  of  the  county  where  the 
property  shall  then  be  aitoatod,  or  if  the  mort- 
Cagor  or  person  making  tho  same  be  a  resident 
of  Oiis  ftate,  then,  of  the  counter  of  wUch  he 
■hall  at  that  time  be  a  rerideat" 


It  Is  clear  that  under  oar  statutes  the 
contract  of  sale  as  set  oat  above,  if  between 
parties  residents  of  this  state,  and  concern- 
ing property  within  this  -state,  would  be  a 
mortgage  and  subject  to  our  registration 
lawa.  It  la  equally  clear  that  under  the  sftmo 
state  of  facts  an  Innocent  purchaser  for 
value  would  take  good  title. 

Defendant  in  error  Insists,  Inasmndi  as 
the  contract  of  sale  set  out  herein,  nnder  the 
laws  of  California,  is  a  conditional  sale  and 
the  title  remained  In  jdalntifl  in  error,  ttint 
Nichols  acquired  no  title  under  the  contract, 
end  therefore  conv^ed  none  to  defendant 
In  error,  and  that  therefore  this  state  under 
the  rule  of  comity  between  states  should 
give  full  force  and  effect  to  the  reservatltm 
of  title  In  plaintiff  In  mot  and  award  him 
a  recovery  nnder  flame  acootdlng  to  the  Uws 
of  GaUfomia. 

Hudd7  oa  Antomobllee  0Kb  Bd.)  1  885, 
nys: 

*^n  some  states  conditional  contracts  of  sale 
are  not  sustained  as  against  third  persons  in- 
nocently purchasing  the  pnqperty  from  the 
Tendee.  ^«  validly  of  a  sale  to  a  third  per- 
son Is  generally  determined  by  the  law  of  the 
place  of  the  sale;  and  hence,  where  such  sale 
is  in  a  state  which  refuses  to  recognize  the 
validity  of  conditional  sales,  the  title  of  the 
third  person  will  be  good,  though  the  original 
conditional  contxact  was  made  in  a  state  where 
tt  was  valid." 

[1]  It  seems  to  be  the  genn-al  rale  that  a 
chattel  mortgage  duly  executed  and  recorded 
according  to  the  laws  of  the  state  wher6 
same  Is  executed  and  the  prcq;iertar  la  locab* 
ed  will  be  held  nlid  and  elfoctlTe  aa  againat 
purcbasers  in  good  faith  in  another  state 
to  vbleh  the  property  is  removed  by  the 
mortgagor,  nnleas  that  state  baa  enacted  aome 
atatute  to  the  contrary  ta  unlesa  the  trans* 
231S.W.-a8 


action  contravenes  the  settled  law  or  policy 
of  tiie  forum.   Corpus  Juris,  vol.  11,  p.  424. 

Chief  Justice  Marshall, 'In  Harrison  v. 
Sterry,  5  Cranch,  289,  S  U  Ed.  104,  dis- 
tlngui^es  between  the  vaUditv  of  a  con- 
tract creating  a  lien  and  the  prioritv  of  the 
lien  over  the  ri^ts  of  the  third  persui  aa 
followa: 

'^e  law  of  the  place  where  a  contract  Is 
made  Is,  generally  speaking,  the  law  of  the 
contract;  1.  e.,  it  is  the  law  by  which  the  con* 
tract  is  expounded.  But  the  right  of  priority 
forms  no  part  of  the  contract  *  *  *  It  Is 
extrinsic,  and  is  rather  a  personal  privilege  de- 
pendent on  the  law  of  the  place  where  the  prop" 
erty  lies,  and  where  the  ooart  stts  wUcb  la  te 
dedde  the  cause." 


The  Supreme  Court  of  Tennessee,  In  tb* 
case  of  Snyder  v.  Tates,  112  Tom.  800,  70 
S.  W.  786,  64  Lh  a  A.  853,  lOS  Am.  St  Beik 
Ml,  said: 

"When  parties  to  a  foreign  contract  are  im- 
pleaded in  the  courts  of  this  state,  this  court 
will  expound  and  enforce  the  contract  accord- 
ing to  the  laws  of  the  country  where  it  was 
made,  if  such  lawa  are  property  pleaded  and 
proven;  but  it  will  not,  In  a  question  of  prior- 
ity, set  aside  its  own  statntea  and  mlea  to  the 
prejpdlee  of  its  awn  dtfaws.** 

We  think  it  is  well  eettled  that  a  contract 
is  to  be  Interpreted  according  to  the  lez 
loci  contractus,  but  that  the  status  of  the 
personal  propwty  Is  to  be  governed  by  the 
lex  lod  red. 

This  court  in  the  case  of  Crosby  v.  Huston, 
1  Tex.  208,  In  an  opinion  by  Chief  Justice 
Hemphill,  in  which  the  question  here  was 
an  Issue,  used  the  following  language: 

"The  rule  that  the  nature,  validity,  or  Inva- 
Udity,  the  obligation,  and  interpretation  of  this 
deed  of  trust  should  properly  be  determined 
by  the  laws  of  MIssis9ipi»,  is  not  to  be  extend- 
ed to  the  defea*  of  our  own  laws,  or  any  rights 
growing  out  them  after  the  property  was 
found  within  thefar  inrlsdlctioiL*' 

It  furtber  said: 

**Bvt,  whatever  may  have  been  flie  effect  of 
r^lstration  in  UisaissippI,  It  cannot  be  extend- 
ed beyond  the  territorial  limits  of  the  state. 
The  operation  of  such  a  municipal  regulation  is 
local,  and  cannot  affect  prt^erty  la  a  foreign 
jorisdletlon.*' 

The  rule  announced  la  Oroaby  t.  Huston 
by  Chief  Justice  HemjpbiU  la  In  accord  with 
our  statutes  (m  thla  aubject  as  announced 
above,  which  datSaxe  the  policy  of  this  state 
to  be  to  protect  the  Innocent  purchaser  fOr 
value  without  notice  against  the  undisclosed 
or  secret  reservations  of  Htle,  whether  the 
same  was  contracted  within  this  state  or 
without  Thla  Is  the  oonect  and  Just  rule. 
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Under  tbe  eomnon  law  the  mortgagee  took 
and  retained  possession  of  the  chattel  nntll 
the  mortgagor  efibald  pay  the  debt  for  which 
It  was  giv«i  and  thereby  repossess  himself 
of  It  There  could  be  no  Injury  to  an  In- 
nocrat  purchaser  for  value,  because  the  party 
claiming  reservation  of  title  or  Uen  upon 
the  property  had  possession  of  it  For  com* 
merdal  convenience  the  rule  was  extended 
under  our  system  of  registration,  and  a  pur- 
chaser of  chattels  was  diai^ble  with 
notice  of  the  reeorvatlon  of  title  or  Umi  upon 
the  property  If  same  was  ntHatenA  la  ac* 
cordance  with  tiie  provirttms  of  the  law  of 
the  forum.  In  the  absence  of  sadi  registra- 
tion and  In  the  absence  of  notice  or  knowl- 
edge of  the  prior  claim,  the  Innocent  pur- 
chaser was  protected. 

By  the  statutory  law  of  tiila  state-  a  Ms- 
ervation  of  the  title  In  diattels  ccHSmmly 
known  as  a  conditional  sale  is  expressly 
declared  to  be  a  mortgage  and  subject  to 
all  the  reQulranents  of  law  reOatlng  to 
mortgages.  Also  the  poll<7  of  this  state  Is 
expressed  by  our  statutes  (articlea  S651  and 
S655,  Vernon's  Sayles*  Texas  Civil  Statutes) 
that  a  mortg^  of  chatteb^  Including  ccm- 
ditlonal  sales,  is  void  as  against  third  p»- 
sons  Innocently  purcfaaslug  the  iHwperty 
tor  value,  unless  It  Is  duly  registered  as 
provided  therein. 

[21  Plaintiff  la  error  Insists  that  It  Is  a 
hard  rule  to  deprive  him  of  his  reservatlou 
of  title  or  Hen  upon  the  property  without 
any  negligence  on  his  part  Also  it  la  a 
bard  rule  to  deprive  an  innocent  parchasor 
for  value  of  the  property  wbea  ha  has  been 
at  no  fault  The  difference  between  them  is 
this:  While  it  works  a  hardship  upon  the 
mortgagee,  yet  he  trusts  the  property  to  the 
possession  of  the  mortgagor,  and  thereby 
puts  It  within  the  power  of  the  mortgagor 
to  dispose  of  the  proi>erty  to  one  who  has  no 
notice  of  his  claim.  The  mortgagee  takes 
the  risk  incident  to  sndi  possession^  and, 
while  be  has  done  no  wrong  and  may  not  be 
negligent  in  regard  to  trying  to  protect  his 
rights  in  the  property,  yet  he  makes  It  pos- 
sible for  a  third  person  to  be  defrauded  If 
It  abould  be  held  that  the  rights  of  the  third 
person  are  subject  to  bis  prior  dalm,  of 
which  said  purchaser  has  no  knowledge  or 
Dotlca 

An  Innocent  purcfaasw  for  vain*  has  no 
means  of  pn^eotlon  /whatever  against  a 
private  or  secret  unregistered  res»vatlon 
of  title  In  diattels,  whether  made  in  tbls 
state  or  out  of  It. 

We  think  these  principles  are  fundamental- 
ly correct  and  conduce  to  less  injustice  than 
the  contrary  doctrine^  and  are  dearly  in 
consonance  with  onr  statutes  and  the  set> 
tied  policy  of  our  state. 

The  Judgment  of  the  Court  of  CivU  Ap- 
peals is  affirmed. 


WILSON  V.  QIRAUD.    (Nt.  3M7.) 

(Snvreme  Court  of  Tsas.  June  1«  192L) 

I.  EvIdeaoB  «s»42&— Oral,  evMsaes  showlag  ta- 
eoatlatsnoies  held  sot  IsadMlsslMe  as  ees- 
tradletlng  field  aotas. 

In  proce^dioES  InvolTing  boundaries,  orsl 
erideace  Is  sdrntuible  as  against  the  objection 
that  it  contradicts  the  written  field  notes  where 
it  tends-  to  show  that  the  calls  In  the  fidd 
notes  are  inconsistent  and  to  show  irtiich  eall 
is  true  and  which  Is  false. 


2.  Bosndarles  ^37(l)-£vldeBos  bald  ts 
show  tbat  lasd  was  yart  ef  eertala  sarvsys 
as  leoated  on  the  ironad. 

In  a  proceeding  to  detennlne  bonndariea 
where  anrrera,  aa  indicated  by  the  field  notes, 
were  confiieting,  Ikeld  tbat  evidence  coDclnaiTely 
showed  that  the  land  in  controversy  was  part 
of  certain  sarveys  as  they  were  actaaUy  located 
on  the  ground  in  1874. 

3.  Boaidsries  «=»!•— ReaseaaMe  eeastraotiea 
or  field  aetes  kamoaUag  tenia  ef  palait 

will  be  adopted. 
A  reasonable  constniction  of  fidd  notaa 
which  harmonius  all  tiie  terms  of  the  patent 
wlU  be  adopted. 


4.  Beandartas  «B9e(l)-Wbaa  ail  «Ma  aaaaat 
be  followed,  as  few  dMsM  be  dlsregatM  as 

possible. 

In  determining  bonttdaiies,  when  all  the 
calls  cannot  b«  fdlowcd,  aa  few  abould  be  ^a- 
regarded  as  possiUiL 

5.  PaUle  toads  «3»l78(2)-.OeMr1gtlvs  Mttar 
Jaserted      Bistake  skoald  bs  rslested. 

In  an  ambtgoous  grant,  such  nuttSEa  ef 
deacr^tioB  as  deariy  ^ipeaf  to  have  been  i&* 
eerted  by  mistake  shonld  be  rejected. 

Certified  QuestloBa  from  Court  of  CItH  Ap- 
peals «f  First  Supreme  Judicial  District. 

Proceeding  brt  ween  J.  W.  Wilson  and  B. 
A.  Oiraod.  '  Jndgmmt  for  the  \atter  was  re- 
versed by  the  Court  ct  Civil  A^peal^  a  re- 
hearing granted,  and  queatlons  cotlfled. 

Questions  answered. 

E.  P.  &  Otis  K.  Hamblen,  of  Houston,  fur 
appellant 

Baker,  Botts,  PariEer  &  Garwood,  of  Hous- 
ton, for  app^lee. 

Certified  Qoesttona 
OREBNWOOD,  J.  The  coHfieate  of  the 
fatmorable  Court  at  Civil  Appeals  Is  as  fid- 
lows: 

*To  the  Honorable  Bnpreme  Court: 

"By  an  opinion  filed  by  ne  In  this  case  on  the 
10th  day  of  November,  1916,  a  certified  copy 
of  which  accompanies  ttds  certlfleate,  we  re- 
versed the  Judgment  of  the  trial  eenrt  in  fkvor 
of  appdles  Qirand,  and  rendered  Juc^sMat  fiw 
appellant  WUaon. 

"On  the  25tb  day  of  Movsmber,  1018,  appel- 
lee filed  his  motion  for  rehearing^  whidi  waa, 
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Inr  s  maJoTMr  of  Ob  court,  rflfdwd,  Mr.  OU«f 
JuRttee  Pl«aBaBt8  Awentliir. 

"BntArtainlog  doubt*  as  to  the  correetnaM  of 
our  opinion  since  the  order  reftutog  the  motion 
fm  rehearing  was  entered,  we  hare,  on  our  'own 
motion,  aet  aside  the  order  refuaing  the  mo- 
tion, and  the  eaase  ia  now  pending  before  thia 
court  on  motion  (or  rehearing.  Inaemach  aa  we 
now  entertain  doubta  aa  to  the  eorrectnesa  of 
oar  original  opinion,  we  deem  It  adviaaUe  to 
cortifr  to  your  honor*,  under  artlde  1619, 
▼enw'a  Biorle**  drfl  Statute*,  tht  qaeMlena 
hereinafter  set  ont,  upon  the  f<dlowfaaK  atate> 
ment  of  facta: 

"On  the  10th  dar  of  Aagost,  1824,  the  Wm. 
Bloodgood  leaffoe  of  land  In  Harris  county  was 
■nrreyed  and  located.  Beginning  at  tts  nortb- 
eaat  corner  it  ruoa  south  9%*  east  5,000  Tares, 
to  a  post  and  mound  in  the  prairie  for  its 
southeast  comer;  thence  sontii  80^°  wcBt, 
at  8,000  Taraa  timber,  at  8,600  varas  Oedar 
ImtoUt  at  6,000  Taraa  to  a  post  in  prairie  for 
it*  toothwut  comer;  thone*  aorth  9%'  we*t 
6,000  Taras  to  «  post  irom  whidh  aa  elm 
marked  'W.  B.'  bears  north  60"  we«t  1  vara, 
a  water  oak  marked  'W.  B.*  beara  aonth  2ti' 
west  6  Taraa,  for  it*  northweat  coraw;  thence 
north  aO%*  cut  6^000  Tata*,  to  place  of  begin- 
ning. 

"Thereafter  a  group  of  surrers  were  made 
which  call  (or  connection  wHh  the  lines  of  the 
Wm.  Bloodgood  as  follow*: 

**The  George  Bills  league  was  snrrered  and 
located  by  mrreyor  George  M.  Patrick  on  the 
17tb  day  of  Angoat,  1836.  By  its  locatiT*  field 
notes  It  begin*  at  a  stak*  and  mound  on  tin 
west  bank  of  Cedar  bayou,  <w  the  north  Une  of 
the  Bloodgood  league,  to  run  thonc*  with  Blood- 
good's  north  line  south  80^*  west  860  Taraa 
to  Bloodgood's  northwest  comer;  thence  with 
Koodgood'a  west  line  aonth  east  660 

Taras  prairie,  3,400  Tsra*  a  stake  and  mound 
on  Bloodgood's  west  line  in  prairie  for  its 
southeast  comer;  thence  sooth  80^*  west 
4,837  raras  to  a  stake  and  . mound  in  prairie 
f6r  its  southwest  comer;  thence  north  9%* 
west  6^000  vara*  to  a  atake  in  pralria  for  ita 
northwest  corner;  thence  north  80%*  east 
4,777  T«rM,  a  stake  on  the  west  bank  of  Cedar 
bayon  tot  it*  northwest  comer;  thence  down 
•aid  b^oa  with  its  meanders  to  place  of  be- 
ginning. 

"The  Benjamin  Barrow  surrey  was  surveyed 
and  located  by  George  M.  Patrick,  the  same  sar- 
TOyor  who  located  the  George  BUis  in  1836.  and 
in  the  same  year.  By  its  looatiTa  fleld  notes  it 
is  described  as  foUom: 

**  ^Beginning  at  ■  stake  on  the  west  bank  of 
Gsdar  bayon  and  on  the  aonth  Un*  of  a  league 
9t  land  granted  to  WilUam  Bloodgood,  from 
lAtcb  a  pine  10  indies  diameter  bears  aorth 
70*  east  distant  8.6  Tares,  and  an  elm  8 
indio*  ia  diameter  bears  south  60*  east  distant 
4  varaa;  thence  with  said  Bloodgood's  Une 
south  80*  80"  west  4.000  raras  stake  and 
mound  in  prairie  for  N.  W.  comer;  thence 
south  9*  SOf'  west  1.490  Tares,  set  stake  and 
raised  moond  in  prairie  for  S.  W.  comer; 
thence  north  80°  east  4,280  rare*  to  the  bank 
of  said  Cedar  bayon,  comer*  <ni  three  amaU 
pia  oaks  from  which  another  pin  oak  8  Indies 
ia  diameter  beara  south  86*  we*t  distant  6A 
Tares,  and  a  pine  80  indies  diaawter  bears 
north  11*  weat  distant  UU  vara*;  theac*  up 


1076 


Coder  bayou  with  its  meanders  to  the 
place  of  beginatog.' 

"Oa  the  28d  dey  of  December,  1874,  J.  J.  Oil- 
lewio  Borreycd  and  located  for  Aahbel  Smith  a 
tract  of  land  which  was  thereafter  patented  to 
him.  By  its  locatlTO  field  notes  It  1*  described 
as  follows: 

**  'Beginning  at  a  stake  on  the  north  Une  of 
B.  Barrow's  H  league  sorTey  1,600  raras  from 
Oedar  bayon  In  prairie;  tiienee  north  9%*  west 
1,600  Taras  with  the  west  line  of  the  Wm. 
Bloodgood  league  to  stake  in  prairie,  the  S.  B. 
owner  <^  George  fllUs  league;  thenoe  south 
80%*  west  with  the  sooth  Une  of  George  BlUs 
1,471  Taras  to  e  stake  in  prairie;  thence  south 
9%"  east  liOOO  Tsras  to  a  stake  in  said  Bar- 
row's north  Une;  thence  north  80%*  east 
1,471  Taras  with  Barrow's  line  to  the  begin- 
ning.' 

"On  the  23d  day  of  December,  1874.  J.  J. 
Gillespie  surreyed  and  located  (or  Asbbti 
Smith,  assignee  of  WiUiam  Bitcbie,  a  tract  of 
land,  which  was  thereafter  patented  to  Asbbel 
Smith  en  the  ISUi  day  of  December,  1877. 
Bj  ita  locatiTe  field  aots*  it  i*  described  aa 
follows: 

"  'Beginning  at  a  stake  in  the  north  line  of 
Benjamin  Burow's  ^-league  surreyi  being 
2,971  Tares  from  Cedar  bayou;  thence  north 
0%*  west  along  the  western  boundary  of  Ash- 
bel  Smith's  surrey  1,000  raras  to  a  stake  in 
prairie  in  the  south  Une  of  George  Ellis  league; 
thence  south  80%°  west  along  said  south  line 
of  BUis  leacue  1,256  tu«s  to  a  stake  ia  said 
line  la  the  prairie;  thence  south  9%*  eaet 
1,600  raraa  to  a  stake  hi  H.  7.  Gillett'*  north 
Ibie  227  Ttras  from  Barrow**  N.  W.  corner 
and  the  N.  B.  comer  of  said  GUlett's  surrey; 
thence  north  £0%*  east  along  said  GiUett'e 
and  Barrow's  north  lines  to  place  of  beginning, 
1,266  raras,  containing  356  acres.' 

"On  the  day  of  September,  1886,  J.  J. 

GiUespie,  who  surreyed  and  located  the  two 
Asbbel  Smith  surreys  ia  1874,  surr^ed  and 
located  the  Martha  hllngs  surreyi  which  is  ia- 
scribed  as  follows: 

"  'Beginning  at  the  most  *ontherly  S.  B. 
comer  of  land  grant  of  Oe*.  BQis,  stake  comer 
hi  prairie;  thence  north  9%*  west  3,400  raraa 
to  corner  in  prairie,  in  inner  sontbeast  comer 
of  said  BlUs;  thence  north  80%°  esst  650 
raras  to  corner  in  prairie  on  northwest  comer 
of  Wm.  Bloodgood's  league  surrey ;  thence 
south  9%°  east  4,003  raras,  the  northeast 
corner  of  surrey  in  name  of  A.  Smith  on  Blood- 
good's west  Une;  thence  south  80%°  west 
2,612  raras  to  corner  in  prairie,  Wm.  Bitcbie's 
north  Une:  thence  north  9%*  west  698  raras 
to  corner  in  prairie  south  liae  of  said  George 
BUis;  thence  north  80%*  east  1,963  rara*  to 
the  beginning.' 

"For  a  better  understanding  of  the  location 
of  these  sereral  surreys  and  their  relation  one 
to  the  other,  your  honors  are  referred  to  maps 
A  and  B  in  certified  copy  of  our  original  opin- 
ion, which  accompanies  this  certificate. 

"AppeUee  made  application  (or  the  purchase 
of  the  Mings  surrey  on  November  6,  1907,  and 
on  Norember  SSI,  1007,  the  application  was  ap- 
prored  and  the  land  sold  him  by  the  commis- 
sioner of  the  land  office  In  accordance  .with  the 
statute  regulating  the  sale  of  public  lands. 

"Appellent  haa  title  to  676  acres  of  land  off 
of  tike  north  ends  of  th*  Smith  and  Sitchle  *ur- 
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vejB.  TUs  576  utm  is  described  u  ffdlows 
In  the  deed  ander  which  appellant  aojaired 

title: 

"  'Begiimingr  7  varas  from  the  northeaBt  cor- 
ner of  the  Asbbel  Smith  surrey,  patent  No. 
288,  Tol.  29,  on  the  vest  side  of  the  coanty 
road,  on  the  eoutb  line  of  the  George  Illlis 
leagne;  thence  sonth  0%'  east  1,1^  varas 
aloiv  the  west  side  of  said  road  to  the  north- 
east eomer  of  400  aores  eonreysd  hr  Bnbj  to 
Porter;  thence  south  80%**  west  2,770  was 
to  said  Porter's  northwest  comer  on  the  west 
line  of  the  said  Ritchie  surre;;  thence  north 
9%"  west  1,193  raras  to  the  northwest  comer 
of  the  said  Ritchie  anrvej,  on  the  sonth  line  of 
the  George  Ellie  leagae;  thence  north  80^° 
east  2,770  varas  to  the  place  of  beginning.* 

"It  is  apparent  from  the  field  notes  of  ap- 
pellant's land  that  his  boundaries  conflict  with 
the  Mings  Burrer  owned  by  appellee,  If  the 
north  lines  of  the  &nith  and  Bitdde  surreys,  u 
actually  located  on  the  groimd,  are  IdwUcal 
with  the  sooth  line  of  the  George  Ellis  sorvey, 
aa  the  calls  in  the  field  notes  of  the  Smith  and 
Ritchie  before  set  out  indicate.  The  true  lo- 
cation of  the  Smith  and  Ritchie  surreys  de- 
pends Dpon  the  true  location  of  the  north  line 
of  the  Benjamin  Barrow  surrey. 

"S.  J.  Sjolander,  witness  for  appellee,  test]- 
fled  that  he  mored  into  the  neighborhood  where 
the  Benjamin  Barrow  surrey  is  located  in  1871 
(86  years  after  the  Barrow  was  located) ;  that 
he  Iwd  Bred  there  erer  ainee,  a  period  of  ^ 
yeus;  that  he  la  aegoainted  with  tiia  nortii 
boundary  line  of  the  Barrow  surr^;  that  he 
llred  on  the  Wm.  Bloodgood  league,  perhaps 
700,  800  or  1,000  yards,  something  like  that, 
from  the  Barrow  north  boundary  line;  that 
the  north  line  of  the  Barrow  surrey  vas  fenced 
by  Rosamond,  Hilam  &  Bro.,  in  about  1878  or 
1879,  Bomething  like  that;  that  before  that 
fence  was  constructed  be  had  seen  and  known 
fnd  was  familiar  with  the  north  boundary  line 
of  the  Barrow  surrey;  that  he  cut  wood  on 
both  rrfdes  of  tiie  line,  and  always  tried  to 
arold  cutting  line  trees.   He  further  testified; 

"  'I  knew  Mr.  3.  J.  GUIeqiie,  a  snrreyor^ 
many  years  ago.  Tbt  north  line  of  the  Benja- 
min Barrow  surrey  was  always  considered  to 
start  at  a  little  golly  down  on  the  bayou,  right 
opposite  the  Armstrong  surrey  in  Chambers 
county;  there  is  where  they  always  got  their 
line  down  there,  and  I  remember  when  Blr. 
Gillespie  was  there  surreying  that  he  run 
across  certain  lines  there  to  get  that  line,  and 
when  he  struck  this  place,  atwaya  eonstdered 
that  was  the  line.  There  were  some  elm  trees, 
as  near  as  I  can  remember,  on  the  bank  of  the 
golly,  right  00  the  bank  of  the  gnlly  almoBt. 
that  had  surreying  marks  on  it;  if  I  remember 
right,  it  was  cuts  and  a  cross  on  this  little 
elm,  and  further  out,  through  the  timber,  there 
was  small  pine  trees,  some  scattering  oaks, 
and  you  could  see  the  hacks  along  there,  and 
that  Is  what  wa  were  gnided  Igr  in  wood  chop- 
ping. 

"  *I  know  Mr.  P.  G.  Omohnndro.  I  hare  seen 
him  in  that  ridni^,  saw  hlpi  there  a  couple  of 
months  ago,  doing  some  surveying  down  there. 
I  did  not  point  out  to  him  any  marks  or  lines  of 
any  surreys  of  land;  I  found  him  on  the  line 
of  the  Benjamin  Barrow  tract,  lower  end  of  it, 
on  the  north  line;  this  line  upon  which  Omo- 
hnndro was  at  the  time  I  saw  him  is  the  wuth 


line  of  ttie  Benjamin  Barrow  smrey  about 
which  I  hare  been  testifying.  It  was  the  line 
I  spoke  of  aa  baring  been  marked  through  the 
timber  there,  and  known  by  reputation  in  that 
neighborhood  as  the  north  line  of  the  Benjamin 
Barrow,  where  the  fence  is  placed  to-day.  I 
spoke  about  Mr.  J.  J.  OiUespie  being  out  there 
doing  some  anrreymg,  and  that  I  left  him  mi 
the  bayou;  Mr.  Omohnndro  waa  virbiallr  in 
the  same  place  that  Mr.  GOlesiue  wis  at  Uie 
time  I  saw  Mr.  Oillesplc.* 

"iSr.  Omohnndro  testified:  1  went  to  Uiat 
point  (the  northwest  comer  of  the  Armstrong 
surrey),  and  picked  up  my  work  at  that  point 
on  the  bank  of  Cedar  bayou,  on  the  west  nde 
of  it  on  the  line  which,  produced  west,  would 
be  a  prolongation  of  the  Armstrong,  and  I 
measured  that  distance  and  ran  that  line  which 
has  the  correct  bearing  as  giren  in  the  Benja- 
min Barrow  notes,  south  80^*  west;  all  these 
latter  surreys  ran  at  that,  apparently.  Mr. 
Syidander  was  with  me  at  the  time,  and  I  aak- 
ed  him  if  he  recognized  that  aa  the  Barrow  Une, 
and  he  said  he  knew  It  was,  and  measuremoita 
aa  made  from  there  are  aa  shown  on  thia  nap 
here  as  tiie  north  line  ot  the  Benjamin  Barrow.* 

"Thia  witness  further  testified:  'With  refer- 
ence to  the  northwest  comer 'of  the  Bloodgood, 
I  found  the  original  oak  and  the  original  elm 
called  for  at  that  point  represented  on  the  map 
in  red;  that  comer,  I  would  like  to  get  my 
notea  on  that,  so  as  to  be  exact,  I  want  to  the 
accepted  northwest  comer  ttf  the  BloodcDod 
league  from  whidi  an  M  oak  ma^d  X  bens 
south  40%*  west  12%  was.  and  taa  north 
B8%'  west  116%  raraa;  the  reason  I  ran  on 
a  diflTerent  course,  I  had  already  found  the 
comer,  and  It  is  Indicated  here  by  the  red  dr- 
de;  at  that  point  there  was  an  elm  19  inches 
in  diameter,  with  rery  old  marks,  beara  north 
QO*  west  1  rant,  and  an  old  water  oak  2S 
inches  In  dismeter,  with  evidence  of  W.  B. 
mariced  on  it.  bears  sonth  26°  west  6  varas; 
this  elm  Is  broken  off,  and  a  snag  stands  five 
tset  from  the  gnmnd,  and  tho  oak  is  also 
broken  off,  and  stands  7%  ftat  Ugh.* 

"It  was  also  sh<»wn  that  many  years  ngo  die 
then  owner  of  the  Ritchie  surrey  sold  a  small 
tract  of  land  out  of  the  southern  portion  there- 
of, describing  it  as  beginning  on  the  north  Une 
of  tiie  Barrow,  and  that  the  purchaser,  in 
fencing  this  tract,  recognized  the  line  described 
bj  the  witnesses  Sjolander  and  Omohnndro  as 
the  north  line  of  the  Barrow. 

"There  i»  no  testimony  showing  any  marked 
Une  along  the  sonth  Ifaw  or  extending  west 
from  the  8.  W.  comer  of  the  Bloodgood,  and 
no  testimony  showing  the  bearing  trees  from 
the  beginning  comer  of  the  Barrow  In  the  sonth 
line  of  the  Bloodgood  as  called  for  In  Barrow 
field  notes.  The  line  described  by  the  witnesses 
Sjolander  and  Omohnndro  as  the  noTtii  Une  of 
the  Barrow  is  70ffi  raraa  sooth  of  the  asath 
line  of  the  Bloodgood. 

"Upon  these  facts  we  respectfully  certify  fbr 
your  determination  the  following  questions: 

"First  Waa  the  teatimony  of  the  witneaaea 
Sjolander  and  Omohnndro  tending  to  ahow  tiiat 
the  true  north  boundary  Una  of  the  Barrow 
anrrey  was  not  tied  to,  and  did  not  ran  fwr  a 
distance  with,  the  Bloodgood  south  boundary 
line,  as  called  for  In  the  field  notes  by  whidi 
it  was  located,  but  that,  as  a  fact,  it  is  located 
702  varas  south  of  Moodgood'a  Moth  bondur 
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line,  admlislUe  over  tbe  objection  that  it  con- 
tradicted the  written  field  notes  of  the  survey  ? 

"Second.  Was  the  evidence  above  set  out  suf- 
ficient to  snatain  the  finding  of  the  Jury  that 
the  575  acres  of  land  In  controversy  was  not  in 
conflict  with  the  Bmtth  and  Bttchie  anrveya  as 
those  snrveys  wen  aetuaHy  located  upon  the 
(round  in  1874?- 

The  following  are  the  maps  referred  to  In 
tbe  certlflcato: 

MAP  A 


as  nmnlug  south  80'  30"  west  from  a  stake 
for  beglmUng  comer,  whldi  was  described  as 
foUows:  First,  as  being  at  tt»  point  of  Intw- 
sectton  of  the  west  bank  of  Oedar  ba^n 
with  the  BODth  line  of  the  league  granted  to 
wmiam  Bloodgood ;  and  seoond,  as  b^ng  at 
a  point  from  wbicb  a  pine  10  inches  in  dl- 
iineter  bears  north  70*  east  at  a  distance  of 
&5  varas,  and  from  whicih  an  elm  8  indies  in 
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t1]  We  answer  that  tbe  testimony  of  the 
witnesses  Sjolander  and  Omohundro  was  ad- 
misslblp  over  the  objection  that  said  teadmo- 
ny  contradicted  the  written  field  notes  of  the 
Barrow  sorrey.  The  written  field  notes  idea- 
tified  the  north  boundary  line  of  the  Barrow 


diameter  bears  south  60*  east  at  a  dlstanoa 
of  4  varaa. 

The  testimony  of  Sjolander  and  Omohun- 
dro tended  to  show  that  the  elm  tree  called 
for  in  the  field  notes  was  not  at  a  distance 
of  4  varas,  on  a  (»urse  south  60°  east,  fiom 
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where  the  weat  bank  of  Oedar  bayon  Inter- 
sected Oie  aoDtli  Una  of  tbe  William  Blood- 
sood  leagoBi  but  Inatead  tbat  It  was  at  al- 
most tbe  p^t  of  Interaectlon  ot  the  weat 
bank  ot  Cedar  bayon  wltb  fbe  aontb  .^Ine  of 
the  Wnilam  Bloodgood  7%  labors.  The 
points  ct  Intersection  of  tbe  west  bank  of 
the  hay  on  with  the  south  line  of  tbe  Blood- 
good  league  and  wltb  the  soutb  line  of  the 
Bloodgood  7)ji  labors  were  702  raraa  apart, 
and  bmoe  the  teetimony  objected  to  tended 
to  diow  tbat  tbe  calls  In  tbe  field  notea  wure 
inconsistait 

Once  testimony  Is  adduced  to  establish  an 
Inconsistency  in  field  notes,  parol  erldence 
which  throws  Ught  upon  which  call  Is  tma 
and  which  call  Is  false  Is  admlaalble.  Tbe 
purpose  ot  admitting  tbe  parol  evldoice  Is 
not  to  override  that  which  la  written,  bnt  to 
properly  interpret  it  Where  It  la  Impossible 
to  ^ve  eirect  to  all  that  is  wrlttoit  effect  will 
be  given  to  that  which  may  be  fonnd  to  be 
true. 

The  testimony  as  to  the  marked  line  on  a 
course  south  80%*  west  from  the  intersec- 
tion of  the  bayou  with  the  south  line  of  the 
Bloodgood  7%-labor  surrey,  and  as  to  the 
recognition  of  that  line,  and  as  to  the  absMice 
of  marks  along  tbe  designated  coarse  from 
the  Intersection  of  the  bayou  with  tbe  south 
line  of  the  Bloodgood  league,  was  all  admis- 
sible on  the  Inquiry  as  Co  what  part  of  the 
description  In  tbe  Barrow  field  notes  was 
true  and  what  part  was  false. 

In  Duren  t.  Presherry,  25  Tex.  617,  a  call 
for  bearing  trees  was  held  to  control  as 
against  a  call  for  the  comer  of  an  adjacent 
surrey,  where  no  such  bearlag  trees  were 
fonnd  at  the  comer  of  the  adjacent  snrvey, 
and  no  marked  line  led  therefrom,  and  where 
a  marked  line,  running  on  the  specified 
course,  and  the  bearing  trees,  which  were 
called  for,  were  found  1,000  raras  to  the 
north.  In  delivering  tbe  eonrt'a  c»plnlon. 
Chief  Justice  Wheeler  said: 

**We  know  of  no  mle  for  fht  constraction  of 
crauts  which  would  ^ve  a  controlling  influence 
to  a  call  for  the  comer  ot  a  surrey  over  a 
can  for  bearing  trees  and  marked  lines,  wfaidi 
ere  found  upon  the  ground  to  correspond  with 
the  calls.  •  *  •  What  distinguishes  this 
case  from  Anderson  v.  Stamps,  19  Tex.,  is  tbat 
there  are  calls  in  the  patent  which  correspond 
with  objects  found  upon  the  ground.  Tbe  cor- 
respondence of  tbe  bearing  trees  with  thjc  calls 
in  the  grant,  and  the  marked  line  mnning  to 
the  second  corner  of  tbe  surreyr  render  it  rea- 
sonably certain,  we  think,  that  tb%  point  where 
tbese  objects  are  found  Is  tbe  trae  beginning 
comer  of  the  anrrey,  and  tliat  the  call  for  the 
southwest  comer  of  tbe  Brooks  Williams 
league,  is  a  mistake." 

[21  While  tbe  evidence  was  sufficient  to 
support  the  flndlug  tbat  tbe  true  north  line 
of  the  Barrow  was  702  raras  south  of  the 


south  Use  of  Oe  Bloodgood  league  yet  tbe 

ertdence  was  conduslTe  that  the  land  In  cmi' 
trorerey  waa  a  part  of  the  Smith  and  Rltdile 
surreys  as  located  upon  the  ground  In  1S74. 

[I]  Apart  from  course  and  distance,  the 
field  notes  Identic  the  land  patented  to 
Smith  by  reference  to  the  north  line  of  tbe 
B.  Barrow  aurr^,  the  west  Una  <tf  tbe  Wm. 
Bloodgood  league,  the  8.  £■  comer  of  the 
George  KUls  league,  and  tbe  aonth  line  of 
the  George  BUls  league.  To  construe  the  call 
for  dw  norUi  line  of  the  B.  Barrow  aurrey 
as  a  call  for  that  line  at  a  distance  of  702 
nras  south  of  the  aonUi  line  of  the  William 
Bloodgood  league  Is  to  make  the  call  repug- 
nant to  every  call  In  the  Smith  patent,  ex- 
cept the  calls  for  coarse  and  dlstanob  Bj 
construing  tbe  call  for  the  north  line  of  the 
B.  Barrow  wrrey  as  a  call  for  tbat  line  aa 
It  waa  at  tbe  time  designated  on  the  oflldal 
maps,  and  as  the  Barrow  field  notes  pointed 
to  Its  location  by  the  call  to  run  with  tbe 
south  Une  of  tbe  Bloodgood  league.  Is  to  pre- 
rent  any  repugnancy  between  the  calls  of 
the  Smith  patent.  The  latter  construction 
Is  reasonable,  and,  since  it  harmonizes  all 
the  terms  of  the  patent,  it  must  be  adopted 
under  the  general  rule  for  the  Interpreta- 
tion of  written  lostmmenta. 

[4]  If,  howerer,  it  were  Impossible  to  rea- 
sonably so  interpret  tbe  patent  as  to  prevoit 
the  disregard  of  any  of  the  calls,  we  would 
still  have  no  hesitancy  in  rejecting  the  call 
for  the  Barrow  north  line.  In  determining 
twundariee,  when  ell  the  calls  cannot  be  f<ri- 
lowed,  as  few  should  be  disregarded  as  pos- 
sible. Bill  v.  Smith,  6  Tex.  Clr.  App.  312, 
25  S.  W.  1083.  Therefore,  if  we  had  to  disre- 
gard either  the  call  for  tbe  Barrow  north 
line  or  tbe  calls  for  the  Bloodgood  west  line, 
the  Bills  southeast  comer,  and  the  Ellis  soutb 
line,  tbe  call  for  the  Barrow  north  line  would 
be  disregarded. 

[SI  Hie  call  for  tbe  Bairow  nvtfb  line  If 
i^ragnant  to  the  other  calls,  would  be  tlie 
caU  to  be  ^ored,  under  the  rule  wUi^  re* 
Jects  such  mattoB  of  description  in  an  am- 
biguous grant,  as  dearly  apjteer  to  bare  been 
Inserted  by  mistake,  and  which  gives  con- 
trolling effect  to  such  matters  aa  seem  cer- 
tain and  *ino8t  consistent  with  the  Intention 
to  be  derired  from  the  entire  descripttan." 
Hubert  r.  Bartlett,  »  Tex.  IM;  Finberg  r. 
Gilbert,  104  Tex.  M7,  141  8.  W.  82;  UXfy 
y.  Blum,  70  Tex.  712,  8  S.  W.  279;  Harrdl 
Morris,  B  8.  W.  626,  627. 

There  is  no  substantial  difference  In  flie 
Ritchie  and  Smith  Add  notea.  In  so  for  aa 
concerns  the  application  of  tbe  prindt^  we 
hare  announced.  If  tbe  Smith  mrrey  ex- 
tends to  the  south  Une  of  fbe  BUia  league, 
no  one  questions  that  tbe  Ritchie  does  also. 

We  answer  to  the  second  question  that  the 
land  In  controversy  was  condusirely  shown 
to  be  a  part  of  the  Smith  and  Kltchie  gar- 
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yeya,  and  Inclnded  In  tbe  patents  to  Asbbel 
Smltb.  and  that  the  testimony  of  SJolander 
and  Omohnndro  did  not  wmrraat  a  contrary 
finding; 


PARR  tt  aL  V.  CHITTIM.  (Na.  247-3446.) 

(Oommlialott  «f  Appeals  of  Tezaa,  Section  B. 
Jmw  22t  1921.) 

DIsmlsul  aid  Nonsuit  ^60(1)— Judgmeat  of 
ditmlssal  only  om  proper,  wtiera  ptaiatlff 
failed  to  appear  at  trial. 
Where,  the  case  being  regularly  called  for 
trial  on  the  day  on  which  it  had  been  set  by 
agreement,  neither  plaintiff  nor  her  couneel 
appeared,  bat  made  default,  sending  no  ex- 
planation to  the  court,  and  trial  vas  had  and 
eridenea  heard,  the  court  Instmctlac  a  Tardict 
for  defeodants,  who  had  filed  no  dkoaa-aetiDn 
or  prayer  for  affirmative  raUsf,  such  a(^o&  iras 
wror;  under  the  cironmstanoes,  tbe  ooly  prop- 
er Judpnent  windd  bava  baen  one  diamlsa- 
Ing  the  case  for  mat  of  proseentin  without 
prejudice. 

Knot  to  Ooort  of  CItU  Appeals  ot  Foortli 
SopreiiM  Indldal  District. 

Action  hr  Annie  R  Chlttlm  against  Q.  A. 
Parr  and  oQiera.  To  review  a  Judgment  tot 
deHmdanta,  plaintiff  brou^t  error  *  to  tbe 
Court  of  Civil  Appeals,  which  reversed  and 
rendered  jndpnent  dismissing  the  cause  for 
want  of  pioaecutlon  (216  8.  W.  6SS),  and  de- 
fendants bring  error.  Judgment  of  tbe  Ooort 
of  Civil  Appeals  afflrmed. 

Hicks,  Hicks.  Dickson  A  BobMtt,  of  San 
Antonio,  James  B.  Wells,  of  Brownsville, 
and  O.  C.  Voriy,  of  Alice,  for  plalntUb  In 
error. 

Dougha>ty  &  Dougherty,  of  BeevlUe,  and 
O.  O.  Bobinson,  of  £1  Paaot  for  d^endant  In 
error. 

POWIILI4  J.  On  December  8, 1906.  In  the 
district  court  of  Bexar  county,  Tex.,  the 
estate  of  J.  M.  Chlttim  recovered  Judgment 
against  A.  Parr  for  960,115.30.  wltti  Interest 
from  the  date  thereof  at  tbe  rate  of  6  per 
cent,  per  annum  and  all  costs  of  court  Said 
judgment  was  kept  alive  Issuance  of 
various  exeeutlona  from  time  to  time,  which 
were  returned  "nolla  bona."  An  abstract  of 
said  Judgment  was  duly  recorded  In  the 
office  of  the  county  clerk  of  Duval  county, 
Tex.,  on  December  18.  1905.  and  March  3, 
1916.  Tbe  filing,  recording,  and  indexing  of 
■aid  Judgment  became  a  lien  on  such  real 
estate  as  A.  Parr  then  owned  or  might  there- 
after acquire  In  Duval  county,  Tex.  On 
August  1,  1916,  G.  A.  Parr  acquired  by  deed 
some  12,728  acres  of  land  situated  in  Duval 
county,  Tex. 

On  March  23,  1917,  Mrs.  Annie  B.  Chlttlm. 
representlDg  tbe  estate  of  her  deceased  hus- 
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band,  J.  U.  Cbltttm,  filed  suit  In  tbe  district 
court  of  Duval  county.  Tex.,  alleging  that  A. 
Parr  bad  furnished  to  Q.  A.  Parr  the  money 
for  the  purchase  of  said  12,728  acres  of  land ; 
that,  while  the  deed  was  taken  in  the  name  of 
G.  A.  Parr,  it  was  really  for  the  benefit  of  A. 
Parr;  that  the  latter  and  G.  A.  Parr  conspir- 
ed together  to  Uke  this  deed  as  tbey  did.  In 
tbe  name  of  O.  A.  Parr,  In  order  Oiat  the 
property  might  be  placed  beyond  the  reach  of 
the  creditors  of  A.  Parr,  and  especially  the 
Chittiid  obligation.  The  plaintllT  asked  for  a 
forecloeufe  of  her  Judgment  lieu  on  said 
12,728  acres  of  land. 

&acb  of  aald  defoidants  denied  all  the 
allegations  of  plalntlfTs  petition,  generally 
and  specially.  G.  A.  Parr  alleged  he  bought 
the  property  In  good  faith,  as  his  own  and 
with  bis  own  mon^.  N^ber  d^endant 
died  any  crosHcClon  or  prayvr  fox  afflnnsp 
tive  relief. 

On  May  22,  1917,  tbe  ause  was  continued 
for  service.  On  December  3,  1917,  the  ease 
was  set  down  by  agreemoit  for  December  IS, 
1917,  when  It  was  finally  continued  tor  that 
term  of  court  by  consent  without  prejudice. 
On  May  21.  1918,  In  t^m  time,  tbe  ease  wa« 
placed  on  the  Jury  dodcet  and  aet  tr  agree- 
ment for  May  80, 19ia 

We  ehn.U  refer  to  the  parties  hereafter  as 
Oiey  were  known  In  tbe  trial  court,  ag  plaln- 
tlir  and  defttidants.  On  May  80,  1918,  tbe 
defoidant^  accompanied  by  tb^  counsel 
and  witnesses,  appeared  In  court  But,  the 
case  being  regularly  called  for  trial  on  the 
very  day  for  whidi  It  bad  been  set  by  agree- 
ment, neither  the  plalntur  nor  her  counsel 
appeared,  but  wholly  made  default,  nor  did 
they  srad  any  word  of  explanation  to  the 
court  of  their  failure  to  appear.  The  case 
being  called,  the  defendants  announced  ready 
for  trial.  A  Jury  was  had,  and  when  the 
evidence  was  all  In  the  trial  court,  upon 
request.  Instructed  a  verdict  for  tbe  defend 
ants,  which  was  accordingly  ntntsed.  Judg- 
ment was  so  entered. 

In  due  course  thereafter  plaintiff  sued  out 
a  writ  of  error  to  the  Court  of  Civil  Appeals 
at  San  Antonio,  alleging  that  under  the  clr- 
cnmstances  of  this  case  the  only  Judgment 
tbe  trial  court  was  auttiorlced  to  tttter  was 
one  dismissing  the  case  for  want  of  proseen- 
tion.  The  Court  ct  Civil  Appeals  adopted 
that  view  and  reversed  tbe  Judgment  of  the 
trial  court,  rendering  Judgment  dismissing 
the  case  for  want  of  prosecution  without  prej- 
udice. See  216  S.  W.  638.  Tbe  case  is  now 
before  the  Supreme  Court,  which  granted  de- 
fendants* application  for  writ  of  error. 

We  have  carefully  reviewed  the  authorities 
relied  upon  by  the  Court  of  Civil  Appeals  in 
this  case,  as  well  as  others  we  have  found, 
and  have  reached  the  conclusion  that  that 
court  correctly  disposed  of  this  case.  In 
the  case  of  Burger  v.  Young,  78  Tex.  656, 
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U  S.  W.  107,  Judge  Henry  announces  tbe 
rale  as  tollova: 

'TThe  refnaal  of  plaintiff's  attorney  to  read 
bis  pleadiags  or  to  offer  any  evidence  was  In 
effect  an  ftbandonment  of  tiie  proseoition  of 
Us  cause.  It  wm  as  nndi  ao  as  an  entire 
faHore  to  appear  would  liaTe  been.  In  tliat 
state  of  the  case  the  only  order  that  the  court 
could  have  properly  made  was  one  dlBBolssing 
his  caaae  for  want  of  prosecation  as  to  the 
defendants  who  appeared.  For  the  error  of 
the  court  in  rendering  judgment  upon  the  merits 
in  favor  of  each  defendants,  Instead  of  dls* 
missing  the  cause  as  to  them  for  want  of  pros- 
ecution, the  Judgment  is  reversed  and  the 
cause  Is  remanded." 

The  declsttm  by  Judge  Henry  has  been  fol- 
lowed by  the  Supreme  Oourt  in  tbe  cases  of 
Browning  t.  Pumphrey,  81  Tex.  183.  16  S. 
W.  870,  and  Harris  v.  Scfallnhe,  95  Tex.  88,  65 
S.  W.  172.  It  seems  clear  to  ns  that,  under  a 
role  of  the  Supreme  Court  which  has  long 
obtained  In  this  stat^  the  only  proper  Judg- 
ment tbe  trial  court  could  have  entered  was 
one  dismissing  tbe  case  for  want  of  prosecu- 
tion. 

Not  only  would  we  not  feel  disposed  to 
recommend  a  modification  of  the  former 
holdings  ot  our  Supreme  Court,  but  we  think 
tbe  rule  they  announce  is  in  reason  the  better 
one.  Where  a  defendant  asks  no  affirmative 
relief,  he  is  really  In  no  position  to  demand 
ft  trial  because  of  the  plalntlfTs  failure  to 
appear  and  prosecute  his  action.  In  fact,  he 
is  in  court  simply  in  response  to  Qie  plaln- 
tUTs  action.  If  the  plaintiff  then  refuses 
to  prosecute  his  action,  the  defendant  can 
Justly  have  no  further  eracem  with  tbe  pro- 
ceedkig.  If  the  action  is  treated  as  abandon- 
ed and  dismissed  fbs  trial  court,  It  would 
seem  tiiat  the  defendant  is  accorded  full 
relief.  Where  Uie  latter  asks  no  affirmatlTe 
relief  himself  we  find  it  difficult  to  see  hov 
be  is  entitled  to  ask  anything  more  than  a 
dismissal  of  the  plalntifFs  cause. 

It  follows,  from  what  has  he«i  said,  that 
we  are  of  the  opinion  that  the  Judgment  of 
ttie  Conrt  ot  Cavll  Appeals  diould  be  af- 
firmed; and  we  so  recommend. 

PHILLIPS,  a  J.  The  Judgment  recom- 
mended in  the  report  of  tbe  Commission  of 
Aiveal  Is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Oourt 


PARIS  TRANSIT  CO.  V.  FATH. 

(No.  248-3447.) 

(Commission  of  Appeals  of  Texas,  Section  A. 
Jmw  22, 1Q21.) 

I.  Strael  railreads  «=»M(4)—Motomas  shenid 
HM  erdisaiy  ears  to  avoid  eelllslea. 

The  motorman  of  a  street  ear,  after  dis- 
covering the  pefO  Hi  the  driver  of  a  horse  and 


baggy  on  the  track,  Is  required  only  to  exer- 
dse  that  degree  of  care  whidi  a  person  of 
ordinary  prudence  would  nse  tmder  the  same  or 
similar  drcumstances,  by  the  use  of  all  the 
means  at  his  command  consistent  with  the  safe- 
ty of  the  car  and  its  passengers,  t<t  avoid  the 
injury,  and  is  not  under  absolute  dut?,  after 
discovering  tbe  peril,  to  stop  tbe  car  by  the 
use  of  all  the  means  at  hfs  command  consist- 
ent with  the  safety  of  car  and  passengers. 

2.  Street  railroads  «=s>|l7(ll)— Motonaaa's 
BegllgoRce  Jury  question. 
In  suit  against  a  street  railroad  for  in- 
juries to  plaintiff  buggy  driver  struck  by  a  car, 
it  is  for  the  jury  to  determine  what  measure 
ot  diligence  is  necessary  on  the  part  at  the 
motorman  to  constitute  the  required  care  on 
his  part  to  avoid  lajuzy  to  plaintiff  after  dis- 
covering his  periL 

S.  Trial  4s9i94(l7)— Coart  shoold  have  left 
|ury  free  te  decide  whatbor  ■frteraiaa  exer- 
elsed  requisite  oarsw 

In  suit  against  a  street  railroad  for  in- 
Jnries  to  phdntiff  baggy  driver  stro^  by  a 
car,  the  trial  ooart  should  not  have  instructod 
the  Jnty  under  the  drcnmstances  that  it  was 
the  duty  of  the  motorman  to  have  done  any 
particular  thing  to  avoid  the  injary  after  dis- 
covering plaintiff's  peril,  but  should  have  left 
tbe  Jury  free  to  decide  whether  he  exercised 
the  requisite  care  to  avert  InJary  to  plaintiff 
after  discovering  him. 

Brror  to  Court  of  CivU  Appeals  of  TIfth 
Supreme  Judidal  District. 

Action  by  C.  F.  Path  against  the  Paris 

Trandt  Company.  From  Judgment  for 
plaintiff,  defendant  appealed  to  the  Court  of 
CItU  Appeals,  which  affirmed  (216  S.  W.  482), 
and  defendant  brings  error.  Judgments  of 
the  Court  of  Civil  Appeals  and  of  the  trial 
court  reversed,  and  cause  remanded  Cor  new 
trial. 

Templeton.  Beali;  Williams  A  Callaway,  ol 
Dallas,  for  plaintiff  In  error. 

Jdm  White  and  Marcus  M.  Pari^4  both  of 
Dallas,  for  defendant  in  error. 

BPIQNCBB,  J.  D^endant  in  error,  a  V. 
rath,  sued  plaintiff  In  error.  Parts  Traction 
C<Mnpany,  a  corporation,  and  recovered  Judg- 
ment against  It  for  the  alleged  negligent  in- 
Jury  of  defendant  in  erroT,  attar  having  dis- 
covered him  upon  its  track  In  a  position  of 
perlL  Upon  ai4>eal  the  Judgment  was  af- 
firmed.  216  a  W.  482. 

TtM  facta  provsn  by  d^endant  In  error  In 
support  of  tiie  Jndgmoit  are  that,  while  de- 
fmdant  in  error  was  crossing  plaintiff  in 
error's  street  car  track  at  the  Intersectiwi  of 
Washlngtfm  Avenue  In  Paris,  Tex.,  in  ft 
hcorse-drawn  vehlde,  the  horse  beoame  on- 
govemaUe,  and  that  plaintiff  in  error's  mot- 
orman, In  charge  <ff  one  of  ita  motorcars, 
saw  defoidant  in  error's  parlous  cimdltion 
vrbm  228  teet  distant  ftom  the  street  Inter- 
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■eetlon,  and  in  ample  time  to  Itare  stopped 
the  car,  but  that  he  made  no  attempt  to  do 
eo,  and  aea  lesolt  of  whkdk  strudc  the  buggy, 
whldi  was  upon  the  street  ear  track,  throw- 
ing defendant  In  error  therefrom,  and  In- 
juring him. 

Plaintlfl  In  ernv'e  motonnan  testified  that 
he  saw  deCendant  In  error  and  the  horse  and 
upon  the  track  when  100  feet  or  mow 
distant,  but  made  no  effort  to  atop  the  car; 
that  when  within  40  or  CO  feet  of  defendant 
In  error^at  which  time  the  buggy  had  deared 
the  trade  by  two  or  three  feet— he  wound  the 
■lack  In  hie  brake  la  <Hrder  to  be  pr^nred  to 
Btop  the  car.  He  also  teatlfled  that  the 
front  end  of  the  car  paned  the  hone  and 
buggy  In  safety,  and  that  the  horse  backed 
Into  the  car. 

Upon  the  issue  of  ^scomed  pwU,  the 
court  charged  the  jury  as  fcAlows: 

'^f  you  find  and  bfllieve  from  the  evidence  in 
this  case  that  tht  balking*  fright,  or  nngoT- 
cmable  disporitlon  of  the  horse  driven  by  the 
plaintiff  or  bis  cratpanion  on  the  occasion  of 
the  accident  in  qnestion  plaeed  the  plaintifF 
upon  the  defendant's  track  In  a  boggy  and  In 
a  portion  irf  peril  from  the  approach  of  the 
defendant's  street  car  to  the  place  of  the  acci- 
dent; and  if  yon  farther  find  and  believe  from 
the  evidence  that  the  defendant's  motonnan, 
as  be  approached  the  place  of  the  accident  In 
diarge  of  defendant's  car,  actnaUy  discovered 
the  peril  of  the  plaintiff  in  time  to  have  stop- 
ped the  car  and  have  avoided  the  accident  by 
the  ose  of  aU  the  means  at  the  motorman'a 
flommand,  consistent  with  the  safety  of  the 
ear  and  Its  passengers;  and  that  said  motor- 
man,  after  discovering  such  peril  of  the  plain- 
tiff. If  you  find  he  did  discover  the  same,  failed 
to  atop  said  car,  and  that  met  faUore,  if  any, 
to  stop  the  said  car  proximately  resulted  in  any 
injury  or  damage  to  the  plaintiff.  •  •  •  " 

[1 , 2]  ne  charge  quoted  makes  it  the  ab- 
solute duty  of  the  motorman,  after  discover- 
ing the  i>erlloua  sltuatifm  of  defendant  In 
error,  to  stop  the  car  by  the  use  of  all  the 
means  at  his  command  consistent  with  the 
safety  of  the  car  and  Its  passengers.  This 
was  error.  The  motorman  was  only  required, 
after  discovering  defendant  in  error's  peril, 
to  exercise  that  degree  of  care  which  a  per- 
son of  ordinary  prudence  would  have  used 
under  the  same  or  similar  drcumstances  by 
the  use  of  all  the  means  at  bis  command  con-, 
sistent  with  the  safety  of  the  car  and  its 
passengers  to  avoid  the  injury.  That  degree 
of  care  Is  all  that  any  one  owes  to  another, 
except  when  special  relations  exist.  The  de- 
gree of  diligence  constituting  this  care  may, 
and  often  does,  vary  in  the  different  in- 
stances. The  degree  of  diligence  to  be  used 
must  be  In  proportion  to  the  danger.  It  is  for 
the  jury,  however,  to  determine  what  meas- 
ure of  diligence  la  necessary  In  a  given  case 
to  constitute  the  required  care.  M.,  K.  &  T. 
Railway  Co.  of  Texas  T.  Reynolds,  108  Tex. 
Bl.  122  8.  W.  5S1. 


it]  Tbe  dia,^  under  eouddeiratlfm  utterly 
Ignores  this  standard  of  care,  by  Imposing 
iqion  flte  motonnan  the  absolute  duty  to  stt^ 
the  car  without  regaM  to  whether,  In  the 
«erclBe  of  tbe  degree  of  care  wUeh  the  law 
reaniresi  It  was  Incnmboit  iqxHi  him  to  do  so. 
The  court  thus  Invaded  the  province  of  the 
Jury,  and  determined  for  them  a  question 
whicb  they  should  have  determined.  Tbe 
court  should  not,  under  the  circumstances, 
hare  instructed  tbe  jury  Oat  It  was  the  duty 
of  the  motorman  to  have  dmie  any  particular 
thing  to  avoid  Uie  Injury,  but  should  have 
left  the  Jury  free  to  dedde  whether  he  exer- 
cised the  requisite  care  to  avert  injuring  the 
defendant  in  oror  ftftor  discovering  him. 

As  pointed  out  Judge  Williams  in  Ball- 
way  v.  Reynolds,  sapra,  sraie  charges  review- 
ed by  the  Supreme  Oburt  requiring  the  doing 
of  particular  things  have  been  hdd  unobjeo 
tlonable  be»UB6  the  lnstructl<m  complained 
of  exacted  no  more  than  the  doing  of  that 
wlildL  obvionaly  was  necessary  In  the  particu- 
lar instance,  or  about  whidi  there  vns  no  dls* 
pote  as  to  what  should  have  been  done  under 
CMtaIn  circumstances ;  but  the  holding  based 
upon  such  a  state  of  facts  Is  not  authority 
for  holding  the  charge  complained  of  un- 
objectionable. It  cannot  be  said  that  the  evi- 
dence was  undisputed  that  the  motorman 
should  have  stopped  the  car,  nor  can  it  be 
said  that  obviously  it  was  bis  duty,  as  a  mat- 
ter of  lav,  to  have  stonwd  the  same.  He 
testified: 

"I  never  set  my  brakes.  I  didn't  set  my 
brakes  ahead  ^of  time  because  I  had  a  dear 
track.  I  did  say  that  I  discovered  the  unruly 
condition  of  tbe  horse  when  I  was  100  feet  from 
tbe  place  of  tbe  accident.  It  is  like  I  told 
you,  when  I  got  within  40  or  SO  feet  of  the 
bnggy,  It  had  deared  tbe  track.  My  contention 
Is  Aat  the  back  end  of  the  buggy  ran  into  me, 
and  that  I  never  ran  into  the  buggy  with  my 
car." 

Und^  the  eridence,  the  court  diould  have 
left  it  to  tbe  Jury  to  determine  whether  tbe 
motorman,  in  the  exerdse  of  due  care,  by  the 
use  of  all  the  means  at  his  command  commen* 
surato  with  tbe  safety  of  the  car  and  its  pa»- 
sensers,  exerdaed  that  degree  of  diligence 
which  a  person  at  ordinary  prudence  would 
have  exndsed  to  avert  injuring  the  defend- 
ant in  error. 

We  recommend,  therefbre,  Uiat  the  judg- 
ment of  the  Court  ot  Civil  .^peals  and  of  the 
district  court  be  reversed,  and  the  cause  re- 
manded  to  the  district  court  for  a  new  triaL 

PHILLIPS,  0.  J.  The  Judgment  recom- 
mended In  tbe  report  of  the  Commission  of 
Appeals  is  adt^ted,  and  will  be  entered  as  the 
Judgment  of  the  Supreme  Court 

We  approve  the  holding  of  the  Commission 
of  Appeals  on  the  question  discussed  in  Its 
opinion. 
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BRISCOE  V.  BRIGHrS  ADM'R. 
(No.  181-3214.) 

(CommiMloii  of  Appeals  of  Text*,  Section  B. 
Jam  1821.) 

1.  SpaoMo  iMrfornanoo  ^117— Vorlim  bo- 
tweei  plMilng  Md  wldmM  Md  aot  HRte- 
rlal. 

Wher*  plainttff»  an  attorner,  alleged  a  rer- 
bal  agreement  on  the  part  of  deceased  to  can- 
eel  certain  note*  in  consideration  of  "legal 
serrlcea  tberetofore  and  thereafter  to  be  ren- 
dered" by  plaintiff,  and  the  evidence  showed 
such  promise  if  plaintiff  would  continue  to  do 
doeedttifs  work  aa  he  had  done,  as  long  as 
dseedent  Ured,  there  was  no  material  Tariance 
between  the  allegations  and  the  proof. 

2.  Costraets  ^=>346(I0)— Rule  ai  to  varlanoe 
•tated. 

Where,  eliminating  every  allegation  not 
snbstantiany  supported  by  evidence,  and  elim< 
lasting  all  proof  not  fairly  alleged,  there  is  left 
safildent  sridence  of  a  contract  whidi  meets 
the  reqnlrementB  of  law,  it  cannot  be  aisid 
there  is  not  snffident  evidence  to  support  a 
jndgment  for  the  plaintiff  on  the  issue  as  to 
whether  tlie  contract  was  made  aa  alleged. 

8.  Apped  asd  arrw  .•»930<()  —  EvMsioe 
vlswsd  nest  ttroHlV  !■  support  of  JidgneM. 

Treating  tiie  qaestlon  as  to  tiie  snffldeney 
•f  the  proof  to  dearly  and  satisfactorily  es- 
tablish the  contract  as  one  of  law,  only,  the 
evidence  must  be  viewed  most  strongly  in 
support  of  the  trial  ooort'a  jndgm^t  in  favor 
of  the  cmitract. 

4.  Appoal  tad  error  «=9994(2)-Credlbllity  of 
wftnessss  not  queetloa  within  province  of 
Commission  of  Appeals. 

That  the  witneases  may  not  have  been  dis- 
interested or  may  have  made  conflicting  state- 
ments, or  that  their  credibility  may  have  been 
attacked,  are  matters  solely  within  the  prov- 
ince of  the  jury  subject  to  revision  by  the 
trial  Jndge  and  Court  of  Givil  Appeals,  and 
are  not  matters  with  wfaidi  It  is  the  province 
of  the  Commission  til  Appeals  to  deal  on  ap- 
peal from  the  Court  of  CMl  Appeals. 

5.  SpaoMo  perfornuM  «B»f2l(l)  —  When 
proof  sf  farms  of  oral  oontraot  snlllolMrt 
stntsd. 

It  is  only  essential  that  tbe  terms  of  an 
oral  contract  with  a  decedent  to  cancel  notes 
in  Gtmsideration  of  services  be  shovm  by  evi- 
dence sufficiently  dear  for  the  court  to  de- 
termine what  those  terms  were,  withont  re- 
sorting to  inference  or  conjecture. 

8.  Appeal  and  oiTor  «»I083(6)— Reversal  and 
rottditloa  of  Judgment  by  Coart  of  Civil  Ap- 
peals held  ruling  ea  law  and  not  on  facts. 

Where  the  Court  of  Civil  Appeals  on  ap- 
pesl  from  a  judgment  for  plaintiff  rendered 
Judgment  for  defendant  and  did  not  exerdse 
its  province  to  determine  the  facts  and  order 
another  trial  becaose  of  its  difference  with  the 
jiu7  on  the  facts,  its  ruling  is  one  purdy  upon 
the  question  of  law  whether  there  be  any 
evidence  under  the  required  quantum  of  proof 
whidi  win  support  the  Jury's  finding. 


7.  SpeoHIo  porfofMMM  «b»ISI(4)— EvMsMs 
held  snflldent  to  snpport  ftadlsg. 

In  suit  for  wpttS&e  performance  of  an  oral 
contract  by  payee,  aloce  deceased,  to  cancel 
notes  in  consideration  of  legal  services,  evi- 
dence held  suffidenUy  dear,  strong,  cogent, 
satisfactory,  and  convincing  to  support  the 
jury's  finding  that  such  a  contract  was  made. 

8.  Appoal  and  orror  ^»842(7)— Facts  hsid  not 
to  warrant  holding,  as  a  natter  of  law,  that 
oontraet  was  prooared  by  undue  Isfluenoe. 

Where  the  issue  of  undue  influence  by  an 
attorney  in  pnicuring  a  contract  with  a  dieot 
was  not  submitted  to  th«  Jury,  and  no  reqaest 
for  submission  wan  made,  and  deceased  was 
in  fuU  possession  of  Us  faculties  and  was  com- 
petent to  make  a  contract,  and  there  was  evi- 
dence to  snpport  a  finding  that  he  voluntarily 
made  it,  it  could  not  be  held  by  Court  of  QvO 
Appeals  aa  a  matter  of  law  that  the  contract 
was  procured  by  undue  Influence  and  was  there- 
fore nudum  pactum. 

EhTor  to  Court  of  OMl  Appeals  of  Foartb 
Supreme  Judicial  District 

Action  by  Jolm  T.  Briscoe  against  tbe  ad* 
mfnlstrator  of  the  estate  <tf  J.  M.  Bright, 
deceased,  and  croaa-action  by  tbe  defendant. 
Judgment  of  the  Court  of  CIvU  Appeftla  (202 
8.  W.  183)  reversing  the  trial  court's  Jodg^ 
ment  for  the  plalntUf,  and  plaintiff  brines 
error.  Jadgmeot  of  Oie  Court  of  ClvU  Ap- 
peals reversed*  and  llukt  of  tbe  district  court 
affirmed. 

O.  C.  Harris,  of  &ui  Antonio.  De  Hont^ 
ft  Fly,  of  Hondo,  and  HotAerg,  EerdieTtUd 
&  Thomson,  ^  San  Antonio,  for  irtalntlff  In 

error. 

J.  F.  Carl,  at  Saa  Antonio^  for  d^bndant 
in  orrOT, 

McCLENDON,  P.  J.  Tbbi  action  was 
brought  by  John  T.  Briscoe  against  tbe  ad- 
ministrator of  tbe  estate  of  J.  M.  Bright, 
deceased,  to  cancel  certain  notes  which  plain- 
tiff had  executed  in  favor  of  the  deceased 
during  bis  lifetime,  upon  the  ground  that 
tbe  deceased  had  made  a  verbal  contract 
with  plaintiff  to  the  effect  that  if  tbe  latter 
would  attend  to  the  business  of  deceased  for 
the  rest  of  his  life,  as  he  bad  theretofore 
done,  deceased  would  cancel  all  notes  owing 
to  him  by  plaintiff  at  the  time  of  his  death. 
Defendant  hy  way  of  cross-action  sought 
Judgment  against  plaintiff  upon  the  notes. 
The  case  was  tried  twice,  each  of  which 
trials  was  by  Jury  and  upon  one  special  is> 
sue  only — whether  the  contract  was  made  as 
alleged — and  upon  each  trial  judgment  was 
rendered  for  tbe  plaintiff  upon  favorable  an- 
swer to  that  Issue.  Appeal  from  the  first 
Judgment  resulted  In  its  reversal  and  a  re- 
mand of  tbe  cause  for  further  trial  upim  the 
holding,  among  others,  that  the  evidence 
was  not  of  sufBdient  certainty  and  deamess 
to  support  recovery.  193  S.  W.  1S6.  On  tbe 


fVer  etlur  ossh  see  same  topic  and  KBT-KDIIBBR  In  aU  Koy-NnmlMred  Digests  and  ladesas 


Digitized  by 


Google 


BKESOOB  r.  BBIGHT'S  ADICB 
(m  &w.) 


108S 


last  ivpeal  tlw  Oonrt  cf  CStII  Appesli*  xgtoa 
Uka  holding  u  to  tbe  «ufflclency  ol  tbe  ert- 
denee*  meraed  tbe  trial  oourt't  Judgment 
and  rendeiwl  jod^ent  tbat  pUOntUt  take 
nothing  and  that  defmdant  lecorar  upon  hli 
CMM»«ctioii.  aOB  8.  W.  188. 

Tbe  cause  was  presented  In  tta  Oonrt  of 
CItH  Appeals  upon  16  aaslgmnents  of  errcv. 
10  of  which  were  sustained  hj  that  court, 
and  the  remaining  6  orerruled.  Tbe  latter 
need  no  mention  for  the  reason  that  they  are 
not  brought  before  the  Supreme  Oourt  for 
review  by  any  assignment  or  crosMssign- 
ment  of  error.  The  10  assignments  sustain- 
ed by  the  Oourt  of  CItU  Appeals,  ellmlnatli^ 
dapUcatlons,  may  be  grouped  under  tbe 
three  following  holdings  of  that  court : 

(1)  That  tber*  was  a  variance  betwem  the 
contract  dedared  upon  and  the  emtracC 
proved. 

Gt)  niat  th4  evidence  w«s  not  of  that 
clear,  str<mg,  cogent,  satisfactory,  and  con- 
vincing character  required  to  supiiort  a  Judg- 
nent  in  cases  of  this  (diaractw. 

(8)  That  the  relation  at  plaintiff  to  de- 
ceased being  that  of  attorney  to  dioit,  and 
therefore  oonfldentlal  and  fiduciary,  and  de- 
ceased being  aged  and  Infirm,  the  contract 
was  unfair,  nnreasmtable,  and  procured  by 
undue  Influence,  which  rendered  It  nudum 
pactum. 

We  wlU  state  only  sufficient  of  tha  ptoad- 
ings  and  evidence  to  make  dear  our  concAiH 
sions  upon  these  holdings. 

Plaintiff  aUeged  that,  beginning  with  the 
year  1907,  when  he  b^an  practicing  law, 
and  up  to  the  28tb  day  of  April,  1014,  be  had 
attended  to  all  of  deceased's  business,  dur^ 
Ing  which  time  he  had  received  no  compen- 
sation  for  his  services.  That  on  the  date 
last  named— 

"the  said  J.  H.  Bright  orally  agreed  and  con- 
tracted •  •  *  with  thfB  plaintlflr  that  in  coq- 
slderRtloD  of  tbe  plaintiff  having  rendered  legal 
■ervicei  to  him  la  the  past,  and  in  consldera- 
tloii  of  an  legal  services  to  be  rendered  by  the 
plaintiff  to  Mm  in  the  fatare  and  daring  the 
life  of  Bald  3.  M.  Brignt,  that  he,  the  said  J. 
M.  Bright,  would  pay  the  plaintiff  for  same 
by  cancelllDg  all  notes  and  IndebtPdneBa  owing 
by  plaintiff  to  said  3.  M.  Bright  at  tbe  thne 
of  the  death  of  s^  J.  M.  Bright" 

The  notes  sought  to  be  canceled  were  spe- 
dflcally  described  In  tbe  petition. 

It  was  shown  that  at  tiie  time  of  nuking 
tiie  alleged  contract  deceased  was  very  old 
■nd  tnflnn.  Ha  had  no  family  of  bla  own, 
and  all  bla  belr»«t-law  lived  In  another 
state.  Plaintiff  had  transacted  all  of  de- 
ceased's tmslnesa  for  a  number  nt  yearn  and 
continued  to  do  so  up  to  the  time  of  his 
death,  which  occurred  some  dgbt  or  more 
montiis  after  the  allured  omtract  was  made. 
There  was  no  evidence  that  deceased  ev«r 
paid  plalntlfl  anything  for  any  service  ren- 
dered. Tbe  witnesses  who  tesUAsd  In  sup- 


port of  pUlntUTs  allegations  were  Mrs. 
Adella  Ray  and  her  husband,  A.  U  Bay,  Mra. 

O.  .G.  Newcnnb,  John  H.  Snyder  and  J. 
Stroud.  Mrs.  Ray  had  been  housekeeper 
and  nurse  for  deceased  for  about  seven 
years  prior  to  his  death.  She  married  A.  U 
Bay  about  two  yean  before  deceased's  dciath, 
and  thej  both  lived  vlth  deceased  during 
those  two  yean.  Mrs.  Neweomb  bad  also 
been  a  housekeepw  for  deceased.  Mia.  Bi^ 
gave  the  followl^  testimony: 

"As  to  what  conversation  I  heard  between 
Hr.  Bright,  before  bis  death,  and  Mr.  Briscoe, 
with  reference  to  the  contract  between  them, 
for  Mr.  Briscoe  to  eontinae  doing  his  bnslneas, 
in  1014,  on  May  28th,  Mr.  Briscoe  came  np 
tuere  to  pay  some  latereat  on  his  notss,  and 
he  Bald,  'Joko,  I  hate  to  take  thia  from  you, 
bat  I  have  to  live,  bat  if  yoo  will  just  con- 
tinne  to  pa;  interest  as  long  as  I  live,  why  at 
my  death  the  notes  will  be  canceled,  yon  will 
owe  me  nothing,*  and  Mr.  Briscoe  said,  'All 
right,  I  itill  do  the  work  for  you.*  Which  he 
Ad,  as  long  as  he  lived.** 

"As  to  whether  he  ssld  aaytklng  in  that 
conversation  about  Mr.  (Briscoe)  cootinnlng 
to  attend  to  bis  basloess  ss  long  as  be  lived, 
he  SAi  Mr.  Bright  Baid,  'If  you  will  continns 
to  attend  to  my  basinesB,  as  you  have  done, 
as  long  as  I  live,  at  my  death  70a  wiU  owe 
me  nothing  and  th«  notes  will  be  canceled  at 
my  death,'  and  BIr.  Briscoe  said,  'All  right, 
Mr.  Bright,  I  wUl  do  the  work  for  yon  as  I 
have  done.* 

''Mr.  Bright  told  ms  before  be  died  tbat  If  be 
never  lived  to  make  a  will,  be  wanted  me  to 
testis  after  Us  death  that  Bfr.  Briscoe  would 
not  owe  hJm  anything,  that  the  notes  would 
all  be  canceled  and  Mr.  Briscoe  would  not  owe 
him  anything. 

"Mr.  Bright  did  not  say  anything  about  who 
would  testify  to  establlBh  my  dalm;  be  didnt 
tell  me  who  would  do  that. 

*'As  to  what  Mr.  Brigbt*s  exact  words  were 
Ml  tbat  occarioB  to  Mr.  Briscoe,  I  dont  re- 
member. Mr.  Briscoe  came  to  p^  tbe  interest 
on  his  notes,  and  he  said,  'John,  1  hate  to  take 
this  from  you,  bot  I  have  to  live,  bat  if  yon 
win  eontinae  to  do  my  work  for  me,  as  yon 
have  done,  as  long  as  I  live,  at  my  death  the 
notes  win  be  canceled  and  yon  owe  me  noth- 
ing,' and  Mr.  Briscoe  said.  'All  right,  I  wiU.' 
Mr.  Briscoe  said,  *AII  right,  Mr.  Brigbt,  I  wffl 
do  the  work  for  yoo,  attend  to  your  business 
for  yon,  as  I  have  d<me,  as  long  as  yoo  live,* 
Mr.  Bright  said,  TPhe  notes  w^  be  canceled 
snd  yon  will  owe  ma  nothing  at  my  death.*  J 
am  sore  that  be  said  tbat  be  vonld  caned 
those  notes." 

The  following  la  from  ttie  testimony  of 
Mr.  Bay: 

"As  to  bavfaw  a  conversation  ■  myadf  wHh 

Mr.  Brigbt  with  reference  to  an  onderstsnding  - 

between  Mr.  Bright  and  Mr.  Briscoe,  I  did. 
Mr.  Briscoe  had  been  up  there,  I  think  it  was 
in  May,  1014;  I  don't  know  what  day  of  the 
month  it  was.  He  had  been  ap  there  to  pay 
some  interest  on  some  notes,  and  Mr.  Brigbt  had 
a  coDverBatioa  with  Mr.  Briscoe  in  the  presence 
of  my  wife,  and  that  evening,  that  night  after 
supper,  we  were  out  on  the  front  potcbf  sitting 
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out  there,  and  lie  went  over  the  matter.  He 
told  me  what  he  had  told  Mr.  Briicoe.  He 
aaid  that  he  wanted  Mr.  Briscoe  to  continae 
sttending  to  his  buBiness,  and  he  wanted  him 
to  pay  interest  on  those  notes  as  long  a«  he 
lived  and  that  at  his  death  the  notes  would  be 
canceled.  These  were  notes  that  were  due  b7 
Mr.  John  T.  Briscoe  to  Mr.  J.  M.  Bright  This 
eoDTenation  oeearred  at  Mr.  Brlght'a  home 
after  sapper,  out  on  flie  front  poreh." 

Mrs.  NewcomI)  tesUfled: 

"As  to  vbea  I  saw  Mr.  Briscoe  pay  Mr. 
Bright  some  interest  on  some  notes,  that  was 
in  December,  before  Mr.  Bright  died,  which 
was  in  March. 

"As  to  what  conversation  took  olace  between 
them  at  that  time,  when  he  took  the  mone;, 
Mr.  Bright  said.  'I  bate  to  take  it,  but  I  have 
to  live.*  That  is  what  he  said.  He  told  me 
that  he  hated  to  take  the  money  from  John, 
as  he  always  called  him,  but,  of  course,  he 
had  to  Uts.  He  said  John  was  a  good  fellow, 
and  I  don't  know  what  all  he  dldnt  say,  like 
that;  he  went  on  praiidsg  him  like  that,  bow 
he  had  helped  Urn." 

SuTdw  testifled: 

*7  knew  Mr.  3.  M.  Bright  during  Us  Hfettme. 
I  also  know  Mr.  John  T.  Briscoe.  Mr.  Bright 
died  in  March,  1916.  I  was  living  there  at  the 
time  of  his  death. 

"As  to  whether  I  ever  visited  Hr.  Bright  at 
his  home  before  hfs  death,  I  went  there  in 
1914,  and  brought  him  some  plums.  When  I 
went  tliere  he  said,  'Get  down  and  come  here, 
I  want  to  talk  to  you.'  Then  I  stopped  and 
talked  a  while  and  said.  'Mr.  Bright,*  I  said, 
'Ton  are  getting  old  to  attend  to  your  basi- 
ness.*  'Wen,'  he  said,  'I  have  turned  it  over 
to  John  T.  Briecoe,  turned  it  over  to  him.  He 
win  ifttend  to  my  business  as  long  as  I  live 
here.  I  made  a  contract  with  him.'  That  Is 
so.  Mr.  Bright  said,  *I  will  pay  him  well  for 
it  after  my  death.*  That  is  what  he  said. 
That  was  the  first  of  Jnne,  1914." 

Strond  testified  to  a  conrersatimi  with  de- 
ceased in  which  the  latter  said : 

"'John  don't  owe  me  notliing  on  the  lots,* 
and  he  said,  'When  I  go  down  to  mj  grsTe. 
John  Briscoe's  debts  go  dftwn  in  the  grave  whh 
mo;  bnt  he  won't  owe  me  nothing  when  I  am 
dead.*** 

'  Di  1  We  do  not  tMnk  the  erldence  of  the 
eonteact  prored  was  materially  nrlant 
from  that  alleged.  The  only  respect  In 
which  a  variance  is  daizned  which  in  our 
c^itnion  deserrea  mmtion  ia  that  with  ref- 
CTence  to  the  <Aaracter  of  services  whidi 
constituted  Uie  consideration  for  the  promise 
to  cancel  plalntifPs  notes.  Those  aerrices 
as  alleged  were  'legal  serrioes  tlieretofore 
and  ttiereafter  to  be  rendered,**  wliereaa,  the 
language  of  deceased  teattfled  to  was,  *'lf 
you  will  continue  to  do  my  worfc  ixu  me,  aa 
you  have  done,  as  long  as  I  Uve,"  and,  *1t 
yon  will  cmtlnue  to  attend  to  my  business, 
aa  you  have  done."  The  Court  of  Olvil  Ai>> 
peals.  In  sustaining  the  contention  that  there 


was  a  fatal  variance  betveen  the  allesatlais 
and  proo^  say: 

'TThe  only  attention  given  by  Mr.  Briscoe  to 
Mr.  Bright's  baainess,  shown  by  the  record.  Is 
that  disclosed  by  the  general  statement  tliat 
Mr.  Briaeoe  stepped  Into  the  shoes  of  Mr. 
Brigfat,  from  which  it  may  be  inferred  that 
Mr.  Briscoe  managed  the  estate  generally,  and 
incidentally  borrowed  money  and  boaeht  land 
from  Mr.  Bright  for  which  he  ezeeoted  promi*- 
sory  notes." 

Acc^tlng  this  general  statanent  as  sub- 
stantially correct,  still  the  record  does  not 
necessarily  present  a  esse  of  variance.  De- 
ceased's property  consisted  largely,  if  not 
entirely,  in  lands,  In  the  handling  of  which 
the  services  of  an  attorney  were  essential. 
Whether  all  the  services  performed  by  plain- 
tiff fell  strictly  within  the  designation  of 
legal  services,  we  think  Is  not  materlaL  No 
assignment  of  error  was  made  predicated 
upon  objection  to  this  testimony  upon  the 
ground  of  variance.  The  contract  being  ver- 
bal, it  was  not  essontlal  that  it  be  proved  in 
the  exact  language  alleged,  It  was  only 
necessary  to  allege  a  valid  contract  suffi- 
ciently clear  In  Its  t&rtaa  to  enable  the  court 
td  determine  what  those  terms  were,  and 
that  the  ccmtract  proved  be  ot  like  dleamess. 
In  other  words,  eliminating  every  allegattoi 
not  substantially  supported  by  evidence  and 
eliminating  all  proof  not  fairly  alleged,  If 
there  be  left  sufflcl»it  evidence  of  a  con- 
tract which  meets  the  reguir^ents  of  the 
law,  then  the  objection  of  variance  between 
the  allegations  and  the  proot,  arising,  as 
It  does,  upon  the  sufficiency  ot  the  evidence 
to  support  the  judgmmt,  should  be  overruled. 

[1-6]  Hie  sufficiency  ot  proof  to  meet  the 
requlrem^t  that  It  should  clearly  and  satia- 
factorily  establish  a  contract  which  the 
courts  can  enforce  is  presented  here  only 
as  a  questioD  of  law.  Conceding  for  the 
purposes  of  this  case  that  the  contract  sought 
to  be  enforced  falls  within  the  rule  requir- 
ing that  its  terms  be  proved  dearly  and  sat* 
isfactorily  and  treating  the  question  as  <Hie 
of  law  only,  the  evidence  must  be  viewed 
mrat  strongly  In  support  ot  the  trial  courtfs 
Judgment.  The  fact  that  the  witnesses  who 
testified  may  not  have  been  disinterested, 
or  may  have  made  confiicting  Matunents. 
or  that  thdr  credibility  may  have  been  at- 
tacked, are  matters  with  whldi  it  is  not  oar 
province  to  deal.  As  we  understand  the 
rule  contended  £w,  it  Is  not  violated  by  ob- 
iectiona  to  the  evidence  of  Hila  duunacter. 
It  only  requires  that  the  terms  of  the  cm- 
tract  essential  to  recovery  be  simported  by 
evidence  sufllctaitiy  dear  for  thB  oourt  to 
determine  what  those  terms  were  without 
resorting  to  Inference  or  conjecture.  In  this, 
aa  in  every  other  dass  of  cases  that  we  now 
recall,  the  credibility  of  the  wltneasee  and 
the  wd^t  to  be  given  to  Oieir  testimony 
are  questions  aoldy  within  the  i^ovluoa  of 
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tbe  iary,  sabjact,  bowerer,  to  be  revlaea  by 
the  trial  Judge  and  the  Conrt  of  CHtU  Ap- 
peals. The  latter  court  might  have  reviewed 
tbe  fectfl,  set  aside  flu  Terdtot  of  tbe  iwcy, 
and  remanded  the  cause  for  further  trial; 
but  that  ocRirt  has  not  "soni^t  to  ezerdse 
its  iKorinoe  In  determining  the  fttets  and  or* 
derb^  tbe  case  remanded  for  anbtber  trial 
because  of  Its  diffwence  vltb  the  jury  on  the 
fticts,"  but  has  rendered  Judgment  for  de- 
ftedant.  Its  mling  Is  therefore  one  purely 
upon  a  question  of  law— whether  there  be 
any  evidence  under  the  quantum  of  proof 
required  which  will  support  the  Jury's  find- 
ing. Tweed  v.  Telegraph  Co.,  107  Tex. 
166  S.  W.  696,  177  S.  W.  957. 

[7]  We  think  the  testimony  of  Mrs.  Bay 
concenilng  the  conversatlODS  which  took 
place  in  her  hearing  between  plaintiff  and 
deceased  was  sufficiently  clear  and  certain 
to  meet  the  requirements  of  the  rule  Invok- 
ed. She  was  not  dlsQuallfied  by  law  fnmi 
testifying,  and  whatever  doubt  might  be  cast 
upon  her  testimony  addressed  Itself  to  the 
Jury  as  affecting  her  credibility,  ^e  other 
witnesses  whose  testimony  has  been  quoted 
were  corroborative  of  Mrs.  Ray,  and  the  Ju- 
ry may  have  regarded  the  surrounding  cir- 
cumstances as  affording  further-  corrobora- 
tion. The  issue  submitted  to  the  Jury,  and 
answered  by  them  in  the  alBrmattre,  was: 

"Did  7.  H.  Bright,  deceased,  on  May  28,  1914, 
in  coQsideratioii  of  legal  aerrices  rendered  to 
Bald  Bright  prior  to  said  time  and  In  considera- 
tion of  such  servicM  to  be  rendered  to  said 
Bright  dowD  to  tbe  time  of  his  death  hj  plaln- 
tiif,  Jno.  T.  Briscoe,  enter  into  and  malie  an 
oral  agreement  with  the  said  John  T.  Briscoe 
wherein  the  said  Bright  iM^eed  that  he  would 
par  the  said  Briscoe  for  inch  legal  aerviees 
by  canceling  all  notes  and  indebtedness  owing 
the  said  Briscoe  to  the  uid  Bright  at  the 
time  of  his,  the  said  Bright's  decease?" 

Our  condusion  Is  that  there  was  sufficient 
evidence  under  tbe  rule  ccmtended  for  to 
support  the  finding  embodied  In  that  Issue. 

[8]  With  regard  to  the  finding  of  the  Court 
of  Olvll  Ai^eals  to  the  effect  that  the  con- 
tract was  procured  by  undue  influence  and 
was  thraefore  nudum  pactum,  we  think  it 
only  necessary  to  state  that  this  issue  was 
not  submitted  to  the  Jury  and  no  request  for 
its  submission  was  made.  While  it  Is  true 
that  plaintiff  occupied  toward  deceased  the 
relation  of  attorney,  and  this  fact  might  re- 
quire that  the  transaction  be  examined  with 
more  than  OTdlnary  scrutiny,  nevertheless, 
the  evidence  does  not  present  a  case  In  which 
It  could  be  beld  as  a  matter  of  law  tbat  the 
contract  was  untelr,  that  the  deceased  was 
overreached,  or  that  undue  influence  or  pres- 
sure was  brought  to  bear  upon  him.  So  far 
as  the  record  shows,  deceased  was  in  full 
possession  of  all  his  faculties  and  was  en- 
tirely competent  to  make  the  contract  The 


evldenca  will  support  a  finding  that  he  nA- 
nntarliy  made  flie  contract  wlUumt  the  elc- 
erticm  of  any  Influence  or  persuasion.  la 
fact,  flw  evidence  st^^rts  die  inference 
that  Uie  deceased  was  anxious  to  make  the 
contract  in  order  tbat  he  might  have  the 
full  benefit  of  the  Interest  and  Incone  from 
his  property  during  his  life  and  not  be  re- 
quired to  pay  his  obligation  to  the  pif^int** 
until  his  death. 

We  conclude  that  the  Judgment  of  the 
Court  of  Civil  Appeals  should  be  reversed 
and  that  of  the  district  oourt  afllrmed. 

PHILLIPS,  a  J.  Tbe  Judgment  recom- 
mended In  tbe  report  of  Uie  Ocnnmlsslon  oC 
Amwols  Is  adopted,  and  wlU  be  entered  as 
tbe  Judgment  of  the  Siqireme  Oburt 


AMERICAN  EXPRESS  CO.  st  al.  V.  CHAND- 
LER.   (No.  243-3436.) 

(Commission  of  Appeals  of  Texas,  Section  A 
Jane  IS.  1821.) 

1.  Master  asd  sarvaet  «»301(l)— Railroad 
asd  express  eoni|nny  ilsble  far  ■sgilgesoa  ef 
Joint  employee. 

Where  an  express  messenger  handled  bag- 
gage as  well  as  express  matter,  and  was  paid 
by  tbe  express  company,  which,  however, 
charged  part  of  his  remuneratioa  against  the 
railroad  company,  and  would  have  discharged 
him  at  tbat  company's  request,  both  the  ex- 
press company  and  the  railroad  company  are 
UaUe  to  an  emidoyee  of  tbe  railroad  compsiiy 
for  injury  caused  by  the  negligence  of  the 
messenger  in  throwing  a  trunk  out  of  a  car, 
regardless  of  whether  it  wos  baggage  or  ex< 
press. 

2.  Master  anri  ssrvant  ^301(1)— R^lread  ast 
llaMe  for  aegllgenoe  of  express  compasy's 
soio  employee  asilitlng  Jolat  employee. 

Where  express  messengers  who  were  in 
fact  joint  employees  of  tbe  express  company 
and  tile  railroad  company  were  assisted  by  a 
sole  employee  of  the  express  company  at  a 
time  when  a  trunk  was  thrown  oat  of  a  car 
and  injured  an  employee  of  the  railroad  com- 
pany, an  instruction  allowing  recovery  against 
the  railroad  company  thou^  the  trunk  was 
thrown  by  the  assiatant,  who  was  aolely  an 
employee  of  the  express  company,  waa  im- 
proper. 

8.  Trial  «ss>29(3)— Statsment  by  ooart  that 
be  saw  so  beseflt  Is  so  maoh  medical  testl- 
ffloay  Inpraper  aa  eommest  os  evidence. 
In  a  personal  injury  action,  a  statement 
by  the  conrt  that  be  sow  no  benefit  In  bo  much 
medical  testimony  offered  by  defendant  keUt 
incompetent,  as  a  comment  on  the  evidence, 
in  violation  of  Bev.  St.  art  1971. 

4.  Appeal  and  error  ^I046(S)— Conmest  try 
Judge  OB  weight  of  evidence  held  pre|ndielal. 

In  a  personal  injury  action,  where  a  med- 
ical witness  testlBed  to  facts  <Urectly  contra- 


«»var  otber  cam  we  noM  tople  and  KST-NUMBBR  In  all  Key-NmnlMMd  IMisata  and  ladiass 
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dietoiy  «f  plaintiff'B  case,  a  remark  hj  the 
trial  Jadge  that  he  did  not-  think  so  moeh 
medical  testimony  was  benefidal,  coupled  with 
the  further  remark  when  defendant  took  bill 
of  exceptions  to  call  another  doctor,  and  that 
be  would  giT«  a  second  bill  of  exceptions,  waa 
prejadicial  error,  the  remarks  being  a  comment 
Ml  the  w^^t  of  the  evidence,  in  TloIatioB  of 
fioT.  Laws,  art  1871  (Conat  art  1,  |  IS),  not- 
wlthBtandinK  in  the  t^arge  the  trial  court  ad- 
mitted his  error  and  withdrew  the  statement, 
for  aach  remarks  may  well  have  Infliwiced 
the  Jury. 

Error  to  Court  of  Clrll  Appeali  of  Sixth 

Supreme  Judicial  District. 

Action  by  Bmmett  Ij.  Chandler  against  tbe 
American  KzQress  Company  and  another. 
On  appeal  by  defendants,  a  Judgment  tor 
plaintiff  was  affirmed  by  the  Court  of  Civil 
Appeals  (21B  S.  W.  364).  and  defendants 
bring  error.  Judgments  of  Court  of  ClvU 
Ai^eals  and  of  district  court  zeversed,  and 
cause  remanded. 

Smith,  Robertson  A  Robertson  and  Cbas. 
C  Huff,  all  of  Dallas,  and  Dlnsmore,  Me- 
Mabon  ft  Dlnaroore^  of  OreenTllle,  for  plain- 
tUFs  in  error. 

B.  Q.  Evans,  of  Greenvtlle.  and  W.  A. 
Shields,  of  Eastland,  for  def«idant  In  error. 

SPENCER,  X  Defendant  ia  error,  Em- 
mett  Chandlw,  Instituted  this  suit  and  re- 
covered  a  Joint  and  several  Judgment  against 
plafntUh  In  error,  the  Amorican  Express 
Oompauy  and  the  Missouri,  Kansas  ft  Texas 
Railway  Company,  of  Texas,  In  the  smn  of 
$10,000,  tor  personal  injuries  alleged  to  have 
been  sustained  hj  hba.  Upon  aiveal,  the 
Court  of  Civil  Appeals  afllrmed  the  judf- 
ment   215  S.  W.  864. 

Ttie  facts  briefly  are  that  Chandler  was 
employed  as  telegraph  operator  for  the  rail- 
way company  at  WInsboro.  His  duties  also 
required  him  to  assist  In  handling  tlie  bag- 
gage received  and  forwarded.  His  version 
of  bow  the  alleged  injuries  occurred  is  that. 
In  returning  from  the  east  door  of  combina- 
tion baggage  and  express  car,  where  It  was 
hla  duty  to  deliver  a  pouch  of  mall,  while 
passing  the  west  door  of  the  car  a  heavy 
trunk  was  thrown  from  the  door,  causing  the 
Injuries.  At  tbe  east  door  baggage  was 
loaded  and  unloaded,  while  express  was 
handled  from  the  west  door.  It  was  no  part 
of  his  duties  to  assist  with  the  express.  Tt 
does  not  appear  whether  the  trunk,  which 
defendant  ha  error  testified  strndc  him,  was 
express  or  baggage.  The  railway  company 
contends  that  if  It  was  express  matter  It  Is 
not  liable,  while  the  express  company,  in- 
sists that  It  Is  not  liable  if  the  trunk  was 
baggage. 

[1]  Upon  the  Issne  of  joint  liability,  the 
uncontroverted  evidence  Is  that  in  May,  1915, 
tbe  month  In  which  the  injury  Is  alleged  to 
have  occurred,  there  was  one  man  In  charge 
of  the  baggage  and  express  on  the  train,  dee- 


'  ignatad  u  a  Joint  faacgagflman  and  aqfnm 
nwMcngcr,  who  performed  duties  for  both 
companies.  Tho  express  company  paid  his 
salary,  and  UUed  upon  the  railway  company 
for  BO  per  cent,  of  It  Tbe  ccpgess  con^any 
employed  him,  and  had  the  power  to  dis- 
charge him.  The  express  company  would 
also  have  dlsdiarged  him  upon  the  request 
of  the  railway  company. 

Under  these  dnnmstancea,  If  the  joint 
employee  negUgeatly  threw  tbe  trunk  which 
it  Is  alleged  injured  defendant  in  error,  It 
is  our  oplnlcm  that  both  the  express  and  the 
railway  company  are  Jointly  and  severally 
liable  for  the  injury,  regardless  of  whettin 
the  trunk  was  baggage  or  express.  Moore 
V.  Son.  Rf.  COh  16B  N.  a  438,  81  S.  E:  O03, 
61  L.  R.  A.  (N.  SJ  866. 

[2]  Ben  Harper  and  Joe  D.  Adams  were 
Joint  employees  of  plaintiffs  in  error.  There 
la  evidoice  In  tbe  record  to  the  effect  that 
"Bar  Thompson,  an  employee  of  the  vpress 
company,  was  In  tbe  car  on  the  occasion 
whm  It  is  dalmed  the  trunk  was  thrown 
therefrom,  asdstiiv  the  Joint  enqitoaree  wiOi 
the  loading  and  nnloadii^  of  the  express. 
The  court  charged  the  Jury  as  follows: 

"If  you  beUeve  from  the  evidence  tiiat,  «d 
w  about  the  time  and  at  the  idaee  aUeged  la 
idaintilTs  petition,  while  in  the  performaaee 
of  his  duties,  plaintiff,  Emmett  L.  Chandler, 
was  passing  a  baggage  or  express  track  of 
defendant,  lined  np  by  the  aide  of  a  baggage 
and  express  car  of  the  defendanta,  and  that 
at  the  time  plaintiff  was  passing  aald  tm^ 
Eten  Harper,  Joe  D.  Adams,  or  bis  assistant, 
tbe  Joint  agut  or  agents  of  the  defendants, 
were  attempting  to  vmload  a  trunk  from  said 
ear;  and  if  yon  believe  that  the  said  agent  or 
agents  enlosding  said  trunk,  if  it  war  being 
unloaded,  knew  that  plaintifl  was  pasring  said 
troek,  op  in  the  exercise  of  ordinary  eare^  as  d» 
fined  herein,  should  and  would  have  known  that 
plaintiff  or  some  other  person  was  likely  to  be 
so  passing  at  said  time;  and  if  yon  believe  from 
the  evidence  that  at  said  time  the  said  joint 
agent  or  agents  of  defendants  negligently  and 
careleesly  and  without  warning  to  pUdntlfl 
so  threw  or  unloaded  said  trunk  from  said  ear 
in  such  manner  that  It  was  caused  to  be  and 
was  propelled  onto  and  over  said  truck  and 
onto  and  against  plaintiff,  and  thereby  injuring 
plaintiff  in  any  or  aO  the  ways  alleged  in  his 
petition;  and  if  yon  bdieve  in  so  unloading  said 
trunk,  if  it  waa  so  nnloaded,  tbe  agent  or  agents 
of  defendants  were  guilt?  of  negligence  as  de- 
fined in  paragraph  1  hereof,  and  that  anch  neg- 
ligence, if  any,  was  the  proximate  cause  of 
plaintitPs  Injuries,  if  any,  then  yon  wUl  find 
for  the  plaintiff,  unless  yon  should  find  for  de- 
fendants under  subsequent  psrsgrapbs  of  lUs 
charge." 

The  court  erred  In  authorizing  a  recovery 
against  tbe  railway  company  In  the  event  the 
Jury  found  the  trunk  was  thrown  by  an  as- 
sistant of  Harper  or  Adams.  Thompson  was 
the  only  person  mentioned  In  the  record  as 
being  an  assistant,  and  the  uncontroverted 
evidence  is  that  he  was  an  employee  of  tbe 
taq^wm  company  wlely,  and  in  no  aense  an 
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empliqree  of  tbe  railway  canpany.  thaifr 
fore,  the  jury  Abonld  find  tbat  TUDmpsoii, 
acting  alone,  negligently  threw  the  tnmk 
tbat  caused  tbe  allied  injury,  tbe  express 
company,  and  not  tbe  railway  company, 
would  be  responsible  tberefor. 

[8,4}  Plaintiffs  In  error  assign  error  to 
certain  remarks  ol  tbi»  trial  court  made  la 
die  presence  of  tbe  Jury  during  tbe  progress 
of  the  trlaL  Tbe  erldence  <tf  defoidant  in 
error  tended  to  show  tbat  bis  Injurtes  con- 
sisted In  part  of  an  Impacted  fracture  of  tbe 
socket  of  the  hip  bone.  Plaintiffs  Id  error 
Introduced  I>r.  McBrlde  as  a  witness,  who 
testified  In  effect  tbat  such  Impacted  frao 
ture  could  not  have  resulted  In  tlie  manner 
which  defendant  in  error  testified  tbat  bis 
Injuries  were  received.  In  other  Important 
particulars,  be  contradicted  the  testimony  of 
tbe  defendant  In  error.  While  upon  the 
stand  giving  this  testimony,  he  received  an 
emergency  call  to  attend  a  patient.  Defend- 
ant In  error's  counsel  stated  to  the  court  that 
they  would  waive  cross-examination  of  the 
witness,  but  plaintiffs  In  error  desired  to 
continue  their  examination,  stating  that  it 
would  take  much  longer  than  five  minutes 
to  complete  the  examination.  Following  this 
remark  by  plaintiffs  In  error's  coxmBel,  the 
following  remarks  were  made: 

The  Conrt:  "They  seem  to  be  bent  on  using 
yon.  Doctor,  and  keeping  7on  as  long  as  they 
can.    I  will  eicnse  you." 

To  which  eonnsel  for  defendants  replied: 
*T  tUak  the  court  Is  a  Bttle  nsklnd  to  state 
we  are  bent  on  keeping  bbn.  I  don't  think 
tiiat  is  correct** 

To  wbldi  the  court  replied:  "In  asing  so 
moeh  time  on  these  doctors  I  get  tired  of  it; 
I  don't  know  how  yon  are;  I  don't  think  it  is 
beneficial  to  have  so  much  medical  testimony." 

To  which  coansel  for  defendants  took  a  bill 
of  exception,  stating:  '^e  except  to  the  re- 
marks of  the  court.** 

To  whidi  the  conrt  replied:  **I  wID  give  yon 
two  of  them;  call  another  doctor,  and  let's 
have  another  one." 

"At  the  close  of  the  testimonT  of  Dr.  E.  F. 
Wright,  who  followed  next  after  Dr.  A.  D. 
McBride,  the  court  made  the  following  re- 
marks: 'Before  we  go  I  want  to  make  this 
statement  to  the  Jury:  Upon  second  thought 
I  ecmdude  that  I  was  In  error  about  making 
a  remark  about  tbe  continuation  of  tbe  testi- 
mony of  I^.  M cBiide  or  any  other  of  the  doc- 
tors In  a  case  of  this  kind;  where  the  issue 
or  question  is  a  matter  of  injury,  the  parties 
have  a  right  to  introduce  sacb  doctors  aa  they 
may  desire,  especiaUy  in  a  case  like  this,  where 
there  are  a  good  many  phases  of  the  question. 
I  don't  desire  any  time  to  make  an  expression 
that  would  haTe  any  bearing  one  way  or  the 
ether  npm  the  facts  of  the  ease;  therefore.  I 
make  that  statement  because  I  recognise  this 
Is  a  case  where  testimony  of  tbat  character  is 
perfectly  admissible.' " 

That  it  was  error  for  tbe  court  to  make 
the  comment  that  It  did  cannot  be  question- 
ed. The  trial  court  recognized  that  an  error 
had  been  made,  and  undertook  to  correct  It 


The  only  question  presented  ttiwefore,  is. 
Was  the  error  cured  by  the  instruction 
glTen? 

In  Jury  trials,  our  statute  prohlblta  the 
trial  Judge  from  charging  or  commenting  up- 
on tbe  weUtht  of  evidence.  Article  1971. 
Tbe  right  of  trial  by  Jury  la  a  fundamental 
one  guaranteed  by  tbe  Bill  of  Bights.  Const 
art  1, 1  IB.  It  was  to  protect  this  rigbt  tbat 
the  statute  was  designed  and  enacted.  Tbe 
original  statute,  prohibiting  commrait  by  the 
trial  court  upoo  tbe  weight  cf  tbe  evidence, 
was  enacted  by  the  first  Legislature  assem- 
bled under  tbe  first  Constitution  of  Texas. 
Acts  Hay  18,  1846.  p.  890.  |  99.  It  was  not 
passed  to  stroigtben  the  fundamental  law, 
because  It  needed  no  added  strength,  but  it 
was  enacted  In  pursuance  of  and  as  an  ad- 
moaiflott  to  heed  that  law.  A  failure  to 
obey  the  statute  violates  tbe  Constitution. 
Not  every  comment  by  the  conrt  uiran  the 
weight  ot  the  evidence  Is  reversible  error. 
If  the  comment  is  upon  the  weight  of  evi- 
dence concerning  a  material  issue,  and  Is 
snch  as  will  probably  Influence  the  Jury  In 
Its  dedsion,  such  comment  will  operate  to 
reverse  the  Judgment 

The  testimony  of  Dr.  McBride  struck  at 
the  very  vitals  of  defendants  In  error's  case. 
From  tbe  remarks  of  the  court  to  the  effect 
that  he  did  not  think  so  much  medical  tes- 
timony was  beneflcial,  tbe  Jury  may  have 
concluded  that  tbe  trial  court  excused  the 
witness  because  the  testimony  was  not  bene- 
ficial. This  may  have  Impressed  the  Jury 
that  the  trial  court  thoni^t  the  teetimony 
worthless.  The  court  aggravated  the  error, 
when  counsel  excepted  to  the  remarks,  by 
stating  that  he  would  give  them  two  bills 
of  exceptions — to  call  another  witness  and 
get  another  bllL  This  last  remark  Is  sus- 
ceptible of  the  construction,  and  may  have 
conveyed  to  the  minds  of  the  jury,  that  the 
court  did  not  think  tbe  testimony  beneficial, 
and  that  he  would  give  defendant  In  error  a 
bill  of  exceptions  Instead  of  the  testimony. 

In  view  of  what  was  said,  It  Is  impossible 
to  determine  the  full  extent  of  tbe  prejudi- 
cial effect  the  comment  may  have  had  up<m 
the  minds  of  the  Jury,  and  we  do  not  think 
tbat  the  error  was  cured  by  the  court's  sub- 
sequent c<»nment  that  he  did  not  want  to  in- 
fluence the  Jnry  In  the  premises.  It  is  true 
the  court  Informed  the  Jury  that  the  testi- 
mony was  perfectly  admissible,  but  this  did 
not  suffice  to  cure  the  error.  He  had  stated 
tbat  he  did  not  think  so  nmdi  medical  testi- 
m<my  was  beneflcial.  The  testimony  could 
have  been  admissible,  and  yet  not  beneficial. 
The  gravamen  of  the  error  was  In  saying  In 
the  Jury's  presence  tbat  the  testlnumy  was 
not  beneficial. 

To  determine  whether  the  error  has  been 
cured  by  instructions  withdrawing  the  com- 
ment Is  always  one  of  serious  lm[>ort,  and  la 
made  to  depend  upon  the  facts  In  each  par- 
ticular case.  If  A  court  may  ocmunent  upon 
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the  weight  of  the  evidence  and  thereafter 
withdraw  such  comment,  the  very  inirpose 
of  the  law  may  be  clrcamvenfed,  and  the 
statute  and  Constitution  rendered  of  no  force 
and  effect;  and  unless  It  can  be  said  that 
In  all  probability  the  error  was  primarily 
harmless,  or  rendered  so  by  the  withdrawal 
of  the  comment,  a  reversal  of  the  Judgment 
win  follow. 

I>cfendant  In  error  cites  Sabine  &  E.  T. 
Ry.  Co.  V.  Brousard,  75  Tex.  597,  12  S.  W. 
1126,  as  sustaining  their  position  that  the  re- 
marks  of  the  court  was  harmless  error.  The 
court  In  that  case  concluded  that  the  remarks 
of  the  court  were  harmless  when  considered 
in  connection  with  the  evidence  upon  which 
the  court  commented.  We  cannot.  In  -view 
of  the  evidence  in  the  ease  at  bar,  reach  the 
conclusion  that  the  error  was  harmless. 

We  recommend,  therefore,  that  the  Judg- 
ments of  the  Courts  of  Cirll  Appeals  and  of 
Che  district  court  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

PHILLIPS,  C.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Commission  of 
Appeals  is  adopted,  and  will  be  entered  as 
the  Judgment  of  the  Supreme  Court. 

We  approve  the  holding  ot  the  Commission 
of  Appeals  mt  the  qnestions  discussed  In  Its 
opinl(Hi. 


PRAIRIE  OIL  &  GAS  CO.  et  IlL  V.  STATE. 
(No.  237-3424.) 

(Oommlwlon  ot  Appeals  of  Texas,  Seetloo  B. 

Jime  16,  1021.) 

1.  Judgment  j  ^=>70Z— Jui^ment  In  suHs 
■ealnst  perMm  Iloensed  by  the  state  to  ex- 
plore for  oil  not  binding  against  the  state. 

Where  the  state  was  not  a  party  to  actions 
•gainst  those  to  whom  it  was  given  permits  un- 
der Acts  Beg.  Sees.  86th  Leg.  (1917)  e.  88 
(Temon's  Ann.  OIt.  St.  Sopp.  1918,  arts. 
6004-^004w),  to  explore  for  oil  on  lands  daim- 
ed  to  belong  to  the  state.  Judgments  rendered 
in  salts  afrainst  such  licensees  will  not.  under 
BcT.  St  art.  M32,  be  binding  against  the  state; 
hence  a  salt  by  the  state  to  enjoin  defendants, 
who  had  sued  the  licensees  from  drilling  on 
the  land  involved,  will  not  be  ^smissed  on 
tiie  theory  that  the  state  was  boond  by  the 
Judgment  in  previous  snit. 

2.  Mines  and  minerals  «s»48— Oil  Is  not  ssb- 
Jeet  ef  property  except  while  In  aotsal  oo- 
oapamqr. 

Petrolenm  Hke  water,  la  not  sabject  of 
pnqperty  except  while  tn  aetoal  oocopancy, 
and  a  grant  of  either  water  or  oil  la  not  a  grant 
of  the  at^  or  of  anything  for  which  ejeeboent 
wm  Ue. 

8.  MlSiS  atd  mlaerats  «=^2— Landowner  will 
not  be  enjoined  from  drilling  on  his  own 
property  on  the  ttteory  that  It  would  draw 

"oil  from  adjacent  lands. 

Where  defendant,  who  asserted  rights  in 
on  lands  clHimed  by  the  state,  secured  a  tem- 


porary injonction  restraining  Ucenseea  txom 
proceeding  with  operation,  the  state  ia  not  en- 
titled to  a  temporary  Injunction  restrunlng 
defendant  from  drilling  wells  on  the  lines  be- 
tween its  own  lands  and  those  in  controversy 
on  the  theory  sucfa  wells  would  drain  oil  from 
□nder  tbe  lands  in  controversy,  bnt  tiie  state 
should  seeic  relief  from  the  court's  granting 
the  first  injunction,  for,  while  oil  Iwlonga  to 
tbe  owner  of  the  Unds,  and  is  part  thereof, 
yet,  when  It  escapes  and  comes  into  the  con- 
trol of  anotiier,  the  title  of  the  first  person  is 
gone. 

Ehnror  to  Court  of  Olrll  Appeals  of  Tbird 
Boprone  Judicial  District 

Suit  by  the  State  of  Texas  against  the 
Pr.ilrie  Oil  &  Gas  Company  and  others.  An 
order  granting  temporary  injunction  was 
modified  and  affirmed  by  the  Court  of  Civil 
Appeals  (214  S.  W.  363),  and  defendants 
bring  error.  Modified. 

W.  J.  Oxford,  of  Fort  Worth.  Chandl^  k 
Pannell,  of  StephenviUe,  Vinson,  Kllsins  A 
Wood,  of  Houston,  and  Brooks,  EEart  ft  Wood> 
ward,  of  Austin,  for  appellants. 

C.  M.  Cureton,  Atty.  Gen.,  and  W.  J.  Town- 
srad,  W.  A.  Keying,  and  W.  F.  Scheiudc, 
Asst.  Attys.  Gen.,  for  the  State. 

KITTRELL,  J.  The  facts  out  of  which  the 
litigation  in  this  case  arose'  are,  so  far  as  it 
is  necessary  to  set  them  forth,  as  follows : 

1.  The  state  issued  a  permit  to  one  Hodges 
and  another  permit  to  one  CoUett  to  explore 
for  oil  and  gas  on  certain  small  areas  ot 
land  within  carefully  defined  boundaries,  fn 
Eastland  county,  which  land  the  state 
claimed  to  be  parts  of  the  vacant  and  unap- 
propriated public  domain.  The  permits  were 
Issued  pursuant  to  the  provisions  of  chapter 
83  of  the  Acts  of  the  Regular  Session  of  the 
Thirty-Fifth  Legislature  (Vernon's  Ann.  Oiv. 
St  Supp.  1918.  arts.  5D04-5904w}. 

2.  The  permittees  went  on  the  land,  and 
Collett  or  his  ass^ee,  tbe  Gulf  Production 
Company,  developed  oil,  and  Hodges  or  his 
assignees  penetrated  nearly  to  the  oil  sands. 

3.  In  October,  1918,  plaintiffs  In  error  here 
filed  two  suits  In  tbe  district  court  of  East- 
land couuty  in  the  ordinary  form  of  trespass 
to  try  title,  (me  of  which  wag  against  Hodges 
and  his  assignees,  and  one  against  the  Gulf 
Production  Company,  assignee  of  Collett 

4.  In  the  first-named  case  an  Injunction 
was  issued  restraining  the  defendants  from 
drilling  on  the  land  described  In  the  permit 
Issued  to  Hodges,  and  the  defendants  in  that 
case  appealed  to  the  Court  of  Civil  Appeals 
at  El  Paso,  where  the  appeal  was  pending 
when  the  state  filed  its  actltm  In  the  Instant 
case  In  the  district  court  of  Travis  county. 
An  Injunction  was  refused  in  the  second 
case,  but  it  stands  for  trial  on  the  merits  in 
the  district  court  of  Eastland  county. 

6.  On  January  29,  1919,  tbe  state  of  Texas 
flled  lu  the  district  court  of  Travis  county  ita 
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actl<m  against  the  plaintiffs  In  tbe  two  suits  in 
Eastland  coimty,  alleging  tbst  It  was  the 
owner  of  ttie  legal  and  eqoltable  title  to  the 
land  In  Eastland  county  on  wbidti  it  had  la- 
sued  the  permits  above  referred  to,  and  on 
which  Its  permittee*  were  drilling  for  oil,  and 
set  up  the  flUng  of  the  two  salts  against  Its 
permittees  as  above  set  forth,  and  alleged 
that  injunction  had  Issued  against  one  of  Its 
permittees,  while  the  plaintiffs  in  the  ii^ast- 
land  coun^  suits  were  drilling  on  their  land 
adjoining  that  of  the  state,  and  that  unless 
restrained  tliej  would  draw  out  all  the  oil 
under  die  state's  land ;  and  that  the  state 
was  not  a  party  to  the  suits  in  Eastland 
county,  and  had  not  given  her  consent  to  be 
sued  therein,  and  could  not  be  bound  by  any 
Judgment  rendered  In  these  suits;  but  tliat 
Its  title  was  clouded  thereby,  and  it  would  suf- 
fer irreparable  Injury  if  the  defendants  were 
permitted  to  continue  drlUtag  for  oil  on  their 
own  land,  while  the  state's  permittees  were 
restrained  from  drilling  on  land  covered  by 
the  state's  pennit 

6.  On  an  ex  parte  hearin|b  and  without  no- 
tice to  def^dants  In  the  Instant  case,  the 
district  court  of  Travlfl  county  Issued  its  in- 
Junctlon  restraining  defendants  (plaintiffs  in 
error  here)  both  from  drilling  on  their  own 
land  and  team  pr<»ecutlng  the  two  suits 
brought  by  them  in  Eastland  county. 

7.  The  Court  of  Civil  Appeals  for  the 
Third  District  held  the  state  was  not,  under 
tbe  terms  and  provisions  of  article  5482,  Re- 
vised Statutes,  a  party  to  the  suits  In  East- 
land coonty,  and  could  not  be  bound  by  any 
Judgment  rendered  therein,  and  reversed  the 
Judgment  of  the  district  court  In  so  far  as  It 
joined  the  prosecatkm  of  tlie  Eastland 
county  suits,  but  affirmed  the  Judgment  of 
tliat  court  In  so  fax  as  It  enjoined  the  defend- 
ants (plaintiffs  In  error  here)  from  drilling  on 
their  own  land  adjoining  the  land  on  whldi 
the  state  bad  Issued  penntts  to  Ho^ea  and 
Collett 

The  contmtlon  of  appelant!  in  the  Oourt 
itf  C^tH  Appeals  (plaintiffs  In  error  hoe) 
was  that  the  state  had  to  all  Intents  and 
purposes  sold  the  land,  and  that  the  permits 
issued,  taken  in  connection  with  the  provi- 
sions of  article  5tt2,  bad  Uie  effect  to  make 
the  state  a  party  to  the  Eastland  county 
anlta,  and  that  It  would  be  conduded  by  an? 
Judgment  rendered  therein  because  it  had 
by  the  terms  <tf  article  54S2  authorized  suit 
against  It  lo  Bastland  oonnty;  huce  the 
suits  in  Eastland  county  and  the  suit  filed  In 
Travla  oounty  (oat  at  whlcb  this  appeal 
aros^  were  betwem  the  same  parties  with  ref- 
erence to  the  same  snhject-matter,  and  seek-. 
Ing  the  same  rdlef;  SionfMe  tiie  district 
oourt  of  Eastland  connty,  a  court  of  eqnal 
and  co-ordinate  oonstttutloDal  Jurisdiction 
with  that  of  Travis  conntyt  baring  first  ob- 
tained Jurisdiction,  bad  the  rl^t  to  bold  and 
axerdse  the  same  without  Interfarenee  on  the 
2aLS.W.-68 
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part  ol  any  otba  court  of  the  same  Jorlsdlc- 

tlCHl. 

The  Court  of  Olvil  Appeals  oiwrruled  the 
above-summarized  contention,  and  held  that 
the  case  is  not  "within  the  purview"  of  ar- 
ticle 6432,  by  which  we  understand  is  meant 
that  the  state  Is  not,  by  virtue  of  that  article, 
a  party  to  the  suits  tn  Eastland  coun^  to  the 
extent  that  It  will  be  bound  by  any  decree 
rendered  thra«in.  Article  6432,  or  at  least 
that  part  of  the  same  which  was  construed 
by  tiie  Gbort  of  OItU  AkmsIs,  reads  aa  fel- 
lows: 

"When  any  land,  lying  between  idder  sur- 
veys, is  held  by  the  CommissioDer  of  the  Gen- 
eral Lead  Office  to  be  uosurveyed  or  vacant 
land  appropriated  to  the  public  school  fund 
by  the  Act  of  February  23,  1900,  and  is  sold 
as  sudi  under  the  provisions  of  this  chapter, 
and  tiiereafter  sny  suit  arises  between  the 
owner  or  owners  of  soch  older  surveys,  and 
the  purchaser  from  the  state  or  bis  vendees, 
any  final  Judgment  rendered  in  soch  suit  shall 
be  deemed  and  held  condu^ve  as  to  the  ex- 
istence or  niHiexIstence  of  such  vacancy;  pro- 
videdt  If  fai  any  suit  Jud^ent  It  obtained 
through  eoDarion  or  fraud  against  the  state, 
the  same  may  be  set  aside  and  vacated  at  the 
suit  of  the  stats  any  time  witiitn  five  years 
thereafter." 

In  order  that  the  concrete  question  pre- 
sented^ may  be  clearly  understood,  we  will  set 
forth  the  propraitions  stated  by  plaintiffs  In 
their  application  for  the  writ : 

First  The  suita  tn  the  district  court  of 
Eastland  county  and  the  suit  in  the  district 
court  of  Travis  county  are  in  reality  between 
the  same  parties,  with  reference  to  the  same 
matter,  and  seeking  the  same  relief. 

Second.  The  state  baa  authorized  the  Insti- 
tution against  it  of  the  suits  pending  In  the 
district  court  of  Eastland  county,  Tex. 

The  above  propositions  are  stated  under  its 
first  assignment  of  error.  The  following 
proposition  is  stated  under  the  third  and 
fourth  assignments  of  error. 

"The  court  erred  in  enjoining  the  appellants 
from  drilliug  wells  on  th^r  own  laud  along  the 
line  of  the  land  daimed  by  the  state  and  from 
taking  oil  from  the  weUs  so  drilled  on  their  own 
land,  because  the  state  of  Texas  does  not  own 
the  oil  beneath  the  land  In  dispute,  even  if  it 
owns  said  land,  until  it  shall  have  reduced  such 
oil  to  possession,  and  the  appellants  have  a 
right  to  drill  upon  their  own  land  and  to  take 
from  the  well  so  drilled  oil  and  gas,  even 
though  by  so  doing  they  draw  same  from  under 
ttie  land  daimed  and  owned  by  the  state." 

The  state,  defendant  In  error,  states  the 
following  counter  propotdtion  to  all  tbe  above 
propositions  of  plaintiffs  In  »ror,  since,  as  It 
alleges,  all  of  them  embrace  the  same  Qne» 
tion  of  law: 

"The  suits  described  pending  in  the  district 
court  of  Eastland  county  were  between  dif- 
ferent parties,  and  not  between  parties  to  this 
suit;  the  state  was  not  a  party  defendant  or 
plaintiff  In  the  suits  in  Eastland  ooanty,  and 
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the  district  eonrt  «f  Baatland  connty  in  ncl- 
ther  of  said  cases  attempted  to,  nor  could,  ob- 
'  tain  Jurisdiction  ot  the  state  of  Texas  witiiout 
coDsent  of  the  Legislature,  which  has  not  been 
granted;  that  the  subject-matter  of  the  suits 
in  Eastland  county  was  not,  and  could  not,  be 
the  state's  title  to  the  lands  described  in 
said  suits, "nor  the  lands  described  in  this 
proceeding,  and  no  Judgment  or  decree  ren* 
dered  In  either  of  said  Suits  could  conclude  or 
be  binding  upon  the  state,  the  plaintiff  in  this 
action;  therefore  the  district  court  of  East- 
land county  never  acquired  jurisdiction  over 
the  subject-matter  of  this  action,  nor  over  the 
parties  to  this  suit,  and  the  district  court  of 
Travis  coanty  in  this  action  alone  has  Jurisdic- 
tion of  tht  parties  and  snhject-matter  of  the 
salt,  utd  alone  is  capable  of  rendering  a  de- 
cree binding  alike  on  all  parties  •elalmiiig  an 
interest  in  the  lands  in  controversy.** 

It  is  envious  that  the  propoaltionB  and 
connter  propositions  above  quoted  present 
clear-cnt,  acate,  Interestliig,  and  important 
questions.  We  will  address  ourselves  first  to 
the  first  and  second  propositions  of  plaintiffs 
In  error,  and  whether  these  proirasltlons  are 
sound  depends  upon  the  constmctlOT  of  ar^ 
tide  5432,  Revised  Statutes. 

It  Is  evident  that  the  state  dalms  that  the 
land  upon  which  It  had  Issued  permits  was 
vacant  and  unappropriated  public  domain, 
while  the  actions  brought  by  the  plaintiffs  in 
the  Eastland  county  suits  (plaintiffs  in  er- 
ror here)  are  based  on  the  assertion  that  they 
own  the  land ;  hence  It  Is  not  vacant. 

The  inevitable  conclusioa  to  be  drawn  from 
such  a  state  of  facts  is  that  a  question  of 
boundary  Is  Involved,  and  that  It  Is  sought 
to  determine  the  question  by  actions  of  tres- 
pass to  try  title;  Indeed,  the  state,  In  its  pe- 
tition In  the  instant  case,  states  in  connect 
tlon  with  its  allegations  as  to  the  land  on 
which  Hodges  was  issued  a  permit  that  "the 
real  and  fundamental  matter  In  controversy 
in  this  suit  Is  the  title  of  this  plaintiff  to 
the  lands  herein  described,  and  the  lands 
embraced  Id  this  petition";  and,  as  to  the 
land  on  which  a  permit  was  Issued  to  C<rtlett, 
it  alleges  "that  In  determining  the  issues  Id 
Bald  case  It  will  be  necessary  for  the  court  to 
determine  the  title  to  the  land  described  In 
said  petition." 

In  paragraph  lY  of  Its  petltittn  flie  state 
alleges  that  the  land — 

'is  chiefiy  valuable  as  a  mineral  property, 
and  for  the  development  of  oil  and  gas,  and 
petroleum  oil  and  gas  is  being  produced  in 
large  quantitieB  in  the  immediate  vicinity  oi 
said  lands." 

[1]  The  argmnoit  of  plaintiffs  In  error  up- 
on the  construction  of  article  6482  is  very 
Ingenioca  and  pwBoasive,  but  we  are  of  the 

opinion  that  the  Court  of  OlvU  Appeals  cor- 
rectly determined  the  question.  It  is  clear 
that  the  state  has  not  "sold"  the  land,  but 
has  only  granted  a  permit  to  certain  parties 
to  explore  it  for  oil  and  gas,  and,  U  cwtain 
remits  IM  obtained,  by  operation  of  the  stat- 


nte  ttie  permit  will  araitiHite  Into  a  lease  of 
indefinite  duration,  yet  tlw  state  baa  Isaned 
no  patent  or  other  muniment  of  title  to  tlie 
fee  in  the  land. 

The  laagnage  of  tbe  statute  la  "is  sold," 
not  "Is  leased."  As  Cblef  Justice  E«y  very 
aptly  says: 

"The  statute  Is,  by  its  own  terms,  limited  to 
judgments  rendered  in  suits  between  the  own- 
ers of  older  surveys  and  purehawrt  Dtalica 
onrs]  from  the  state." 

A  "lessee"  or  "permittee"  cannot  be  said  to 
be  In  legal  meaning  a  "purchaser." 

The  plaintiffs  lu  the  actions  In  Eastland 
county  asserted  that  they  owned  title  to  land 
which  the  state  claimed  to  own,  and  tbe  title 
to  which  it  had  In  nowise  parted  with.  In 
other  words,  it  had  not  "sold";  therefore  it 
was  not  a  party  to  these  actions,  because  Its 
permittees  were  sued  for  land  as  to  which 
they  had  only  a  permissive  right  for  a  certain 
purpose.  The  recital  In  the  state's  petition 
that  the  land  is  "chlefiy  valuable  for  tbe 
minerals  and  oil  and  gas"  conveys  the  Impli- 
cation that  it  bad  yet  other  value,  separate 
and  apart  from  tbe  substance  under  the  sur- 
face, the  right  to  explore  for  which  it  had  for 
a  consideration  granted  to  its  permittees. 
The  permit  with  tbe  accompanying  right  to 
lease  in  ev^t  of  development  of  oil  or  gas 
conclusively  implies  Qiat  it  retained  the  title 
to  the  land  Itself. 

[2]  The  language  of  Mr,  Qould  in  tale  work 
on  Waters  (2d  Bd.)  {  2fll,  quoted  by  Justice 
White  in  Ohio  Oil  Oo.  v.  Indiana,  177  V.  8. 
190, 20  Sup.  Ct  D7«,  44  U  Ed.  720,  wUch  case 
is  hereinafter  dted,  la  very  apposite  In  this 
connection : 

"Petroleum,  oil,  •  •  •  like  water,  •  ♦  • 
is  not  the  subject  of  property,  except  while  in 
actual  occupancy,  and  a  grant  of  either  water 
or  oil  is  not  a  grant  of  the  soil  or  of  any  thing 
for  which  ejectment  will  lie." 

Tbe  state  is  not  In  a  legal  sense  a  party 
to  these  actions;  therefore,  cannot  be  bound 
by  any  Judgment  entered  tberein;  tber^ore 
had  tbe  right  to  assert  Its  titie  in  anotbw  ac- 
tion, as  the  suits  in  Eastland  count?  and  tbe 
instant  case  are  not  between  tbe  same  par- 
ties, and  we  know  of  no  law  requiring  tbe 
state  to  Intervene  in  any  action  In  which  tbe 
right  of  its  permittees  or  lessees  are  involved. 
Though  It  might  hare  dected  to  Intorene,  it 
could  not  be  made  a  party  without  Its  own 
consent 

[3]  We  come  next  to  consideration  at  tbs  . 
proposition  of  plaintiffs  In  error  stated  under 
their  third  and  four  assignments,  to  the  effect 
tbat  the  district  court  erred  In  enjoining 
plaintiffs  in  the  suits  In  Eastland  county  (de- 
fendants in  the  court  below  In  this  action) 
In  drilling  for  oil  on  their  own  land,  and  that 
the  Court  of  Civil  Appeals  erred  in  afl&nn- 
Ing  such  Judgment  The  question  has  nevear 
been  dlrecUy  before  a  Texas  af^llate  court 
ao  far  as  our  examination  of  authorities  has 
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reTealedf  tiscest  In  tbs  case  at  Hemuum  t. 
Thomas  (GIt.  ^p.)  148  S.  W.  195.  It  was 
tuAd  In  that  case  that  Hermann  could  not  be 
prevented  from  drilling  for  oil  on  his  own 
land  lying  south  <a  and  adjoining  land  to 
which  Intb  he  and  Thomas  claimed  title. 
That,  if  the  result  of  Hermann  drilling  on  his 
own  land  would  be  that  It  would  draw  oil 
from  under  the  land  which  Thomas  claimed 
to  own,  that  fact  gave  Thomas  no  right  of  ac- 
tion against  Hermann. 

In  the  case  of  H.  &  T.  O.  By.  Ca  t.  East, 
98  Tex.  146,  81  S.  W.  279.  66  L.  K.  A.  738, 107 
Am.  St.  Bep.  620,  4  Ann.  Gas.  827,  it  was  held 
that  the  railroad  company  had  the  right  to 
bore  a  well  on  Its  own  property  and  use  the? 
water  for  Its  own  purposes,  and  the  fiict  that 
the  i^eratton  of  the  well  decreased,  or  even 
exhausted,  the  water  in  the  well  of  East  gave 
Bast  no  right  of  actim  for  damages. 

In  Brown  t.  Spllman,  155  V.  S.  665, 15  Siq;>. 
Ot  246^  89  U  Ed.  S04,  It  is  said: 

"Petroleum  gag  and- oil  are  sttbstanceB  of  a 
peculiar  character.  •  •  •  They  behmg  to 
the  owner  ot  the  land,  and  are  part  of  it,  so 
long  as  they  are  on  it  or  in  it,  or  subject  to 
his  control,  but  when  the;  escape  and  go  into 
other  laod,  or  come  under  another's  control, 
the  title  of  the  former  owner  is  gone.  If  an 
adjoining  owner  drills  his  land  and  taps  a  de- 
posit of  oil  or  gas,  extending  under  his  neigh- 
bor's fidd,  so  that  it  craies  into  his  well,  it 
becomes  his  property." 

In  the  ease  of  Hague  t.  Wheeler.  157  Pa. 
324,  27  AU.  714.  22  L.  R.  A.  141.  87  Am.  St 
Rep.  736,  It  18  held  that  the  owner  of  a  gas 
well  bored  on  his  own  land  who  dfd  not  util- 
ize the  gas  could  not  be  joined,  at  the  suit 
of  another  landown«  who  had  a  gas  well  on 
his  land,  on  the  ground  that  the  escape  of  gas 
was  an  Injury  to  the  latter.  In  Jones  v.  For- 
est Oil  Co.,  194  Pa.  879,  44  AtL  1074,  48  L.  B. 
A.  748,  it  Is  held  that  a  landowner  could  not 
be  enjoined  from  using  a  gas  pump  to  in- 
crease the  flow  of  gas  In  bis  w^l,  on  the 
ground  that  oil  would  be  drawn  from  under 
plaintiff's  land. 

Neither  party  to  the  record  has  dted  the 
case  of  ^I^as  C!o.  v,  Daugherty  et  at.,  107 
Tex.  226,  176  8.  W.  717,  L.  R.  A.  1917r,  989, 
In  which  the  nature  and  extent  of  property 
rights  In  oil  and  gas  Is  ably  and  exhaustively 
discussed  by  Chief  Justice  Phillips,  but  we 
have  carefully  examined  that  case,  and  the 
conclusion  we  have  reached  is  intended  to  be, 
and  we  believe  Is,  in  entire  harm(my  with  the 
holding  therein. 

If  we  correctly  construe  the  holding  in 
that  case,  it  is  that  the  conveyance  of  "all 
the  oil.  gas,  coal,  and  other  minerals  In  and 
under"  land  with  the  right  to  enter  and  mine 
for  same,  with  the  habendum  clause,  and 
with  the  recital  that  the  Instrnment  was  not 
Intended  as  a  mere  franchise,  but  aa  a  con- 
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veyance  of  the  property,  but  conditioning  Uie 
conveyance  upon  the  commencement  of  opera- 
tion irithin  a  certain  time,  operated  to  convey 
a  defearible  title  in  fee  to  the  oil  and  gas, 
which  waa  taxable  as  an  interest  In  the  land 
against  the  grantee.  WhU^  as  is  said  in  that 
ease — 

"The  eonveranca  of  [oQ  and  gas]  in  place, 
with  a  right  to  the  use  of  the  land  for  their  ex- 
traction from  the  earth  which  may  prove,  under 
the  instrument,  ot  unlimited  duration,  creates 
a  freehold  intwest  in  the  land  itself." 

Tet  It  does  not  appear  to  us  to  follow  that 
a  landowner  can  be  legally  prevented  from 
drilling  on  bis  own  land  lest  he  draw  oil  from 
under  adjoining  land,  since  It  Is  the  fugitive 
dharacter  of  oil  which  quaUfles  the  title  to 
it,  and  puts  upon  the  owner  ot  the  soil  the 
risk  of  its  flowing  from  nnder  or  being  drawn 
from  under  the  land  before  he  can  or  has 
reduced  it  to  possession,  and  consequent  ab- 
solute ownership^  We  are  of  the  opinion  that 
the-  injunction  preventing  the  idalntiffB  In 
error  from  drilling  on  their  own  land  was  im- 
properly Issued. 

It  is  nrged  that  the  permittees  of  the 
state  are  enjoined  from  drilling  on  the  land 
claimed  to  be  owned  by  the  state;  but  it  must 
be  assumed  that  before  injunction  issued  the 
bond  required  by  statute  for  the  protection  of 
the  dtfendants  In  the  suit  In  Eastland  coun- 
ty was  given.  If  It  waa  not,  and  the  rights 
of  die  state,  If  any  It  has,  are  imperiled,  It 
can  invoke  the  equitable  powers  of  the  dla- 
trlct  court  of  Eastland  county  for  Its  protec- 
tion. It  will  not  be  contended  that,  If  no 
action  had  been  instituted  by  the  plaintiffs  In 
the  Eastland  county  cases,  the  state  or  its 
permittees  could  have  enjoined  them  from 
drilling  on  their  own  lands,  and  the  rule  of 
law  has  not  been  changed,  because  the  East- 
land county  plaintiffs  claim  that  the  land  oc- 
cupied by  the  state's  permittees  Is  not  vacant, 
but  Is  their  land,  and  have  In  pursuance  of 
that  claim  taken  legal  action  to  recover  the 
property,  and  invoked  the  equitable  power  of 
the  district  court  of  Eastland  county  to  pi»- 
vent  injury  to  fbetr  rights. 

We  recomm«id  that  the  Judgment  of  the 
Court  of  Olvll  Appeals,  in  so  far  as  it  re- 
versed the  judgment  of  the  district  court  en- 
joining the  prosecution  of  the  Eastland  coun- 
ty suits,  be  afSrmed,  and  that,  in  so  far  as  it 
affirmed  the  Judgment  of  the  district  court 
enjoining  the  plalntlCTs  in  error  from  drilling 
on  their  land,  It  be  reversed,  and  that  judg- 
mmt  be  here  rendered  dissolving  the  Injunc- 
tion. 

PHILLIPS.  O.  J.  The  Judgment  recom- 
mended In  the  report  of  the  Conunlsslon  ot 
Appeals  la  ad<q;>ted,  and  will  be  entered  as 
the  Judgmoit  of  the  Supreme  Court 
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SCHELLER  «t  ■!.  T.  0R0E8BECK  •!  iL 

(No.  242-3435.) 

(Cotnmissioii  of  Appeals  of  Texa*,  Section  B. 
June  16,  1921.) 

1.  De^dt  «s»93— Cardiiial  rnllig  tf  oonitrio* 
ttoi  is  to  uoerUlD  partlw'  tateat 

The  cardinal  nile  for  constmction  <d  a  writ* 
ten  InatTDinent  as  a  deed  is  to  arrire  at  the  in- 
tention of  the  parties. 

2.  Deeds  «=»97— All  parts  should  be  givea  af- 
fsot.  If  possible. 

All  parts  of  deeds  should  be  tiren  effect, 
if  possible. 

3.  '  Deeds  1 1— General  desoriptlon  yields  to 
particular  descrfptloa. 

Where  a  particular  description  in  a  deed  is 
followed  by  a  general  description,  the  latter 
yields,  but,  where  it  is  possible,  the  real  in- 
tention mast  be  sathercd  from  whole  descrip- 
tion, including  the  general  as  well  as  spedal. 

4.  Deeds  «»ll2<i)  —  All  lastranoats  la  a 
ohaia  of  title  whoa  referred  to  will  be  read 
lato  deeds. 

All  instruments  In  a  chain  of  titie  when 
referred  to  in  a  deed  will  be  read  into  it. 

5.  Evidence  «=>46l  (3)— Where  deed  Is  dear, 
parol  evldonea  Is  laatfatoslblo  to  show  IMm- 

tioa. 

Where  the  description  In  a  deed  Is  plain, 
clear,  and  onambiguoas,  parol  evidence  is  in- 
admissible to  show  that  it  was  intended  1^  the 
partiea  to  couTey  land  not  described. 

6.  Deeds  «=s>ll2(l)— Convsyaaeo  of  ItaoM  of 
land  hold  aot  to  snbraoo  l^r. 

Where  the  grantor  owned  a  leagae  of  land 
lying  in  Jasper  county  and  labor  of  land  lying 
in  Liberty  county,  tfaongh  it  was  supposed  that 
they  both  lay  in  the  latter  county,  a  deed  re- 
citing a  sale  of  a  leagae  of  land  l^ng  in  county 
of  Liberty  which  referred  to  prerioas  conTey- 
ances  wherdn  tiio  leagno  and  labor  were  re- 
ferred to  as  the  C.  league  and  O.  surrey  £d 
not,  though  the  grantee  later  attempted  to  con- 
vey both  parcels  of  land,  include  the  labor,  on 
the  theory  that  such  conveyance  by  the  gran- 
tee, coupled  with  the  fact  that  that  grantor 
did  not  thereafter  assert  any  right  to  the  labor, 
showed  an  intention  to  pass  both  parcels. 

Brror  to  Court  of  Civil  Appeala  ot  mntb 
Suprmto  Judicial  District. 

Actlim  by  3.  N.  Qroesbedc  and  otbera 
against  H  Sdiell»  and  others.  In  wblcta 
George  M.  Coale  was  impleaded,  and  Eatb- 
eriue  Wolf  aubaequently  was  made  a  defend- 
ant. A  judgment  for  plaintiffs  against  Sdtel- 
ler  and  Wolf  and  In  favor  of  tbe  named  de- 
fendants against  defendant  Ooale  op  bla 
oovonant  of  warranty  was  affirmed  ty  the 
Court  of  GItU  Appeals  (215  S.  W.  853),  and 
deflsndant  Bcheller  and  others  bring  error. 
Judgu'ents  of  district  court  and  Court  of 
Cii^  Aiveals  reversed,  and  judgment  ren- 
dered for  defendants. 


W.  &  Blaln  and  OnrnM  &  Fttzknv  1»tli 
of  BeaunMnt,  toe  idalntlffe  In  emw. 

a  B.  Pickett.  Jr.,  Qt  Liberty,  tor  defend- 
ants In  mot, 

KtTTRIDLt^  J.  The  sole  Question  to  be 
determined  in  this  case  Is  whether  a  deed 
executed  January  30.  1842,  by  John  H.  Wal- 
ton to  Lent  M.  Hitchcock,  Jr.,  t<a  "a  league 
of  land,  the  said  league  of  land  being  the 
same  that  was  granted  to,"  etc.,  (grated  so 
aa  to  convey  a  "labor^  €t  land  surveyed  co- 
Inddent  with  the  survey  of  the  league,  and 
Incorporated  in  the  same  Mexican  grant,  and 
.both  believed  to  have  been  In  the  same  coun- 
ty (Ldberty),  and  both  so  described  and  dealt 
with,  though,  as  was  subsequently  developed, 
the  league  Is  in  fact  in  Jasper  county. 

The  ctiain  of  title  begins  with  a  grant  (the 
original  of  whldi  was  offered  in  evidence) 
made  to  Salvador  Castillo  November  6.  1835, 
In  which  the  land  conveyed  Is  described  as 
"lying  IH  ndles  south  of  the  road  leading 
from  the  town  at  liberty  to  the  village  of 
Beaumont,  about  12  miles  from  Liberty,"  and 
then  a  description  is  given  by  the  beginning 
comer  and  the  other  corners  of  a  surrey  Ir 
000  varas  square  "thus  forming  one  labor  of 
land,"  then  iimuediately  following,  with  the 
interposition  only  of  a  comma.  Is  the  lan- 
guage, "conileted  afterwards  tbe  survey  of 
<me  league  of  land  for  the  same  Salvador 
CastlllOi  whldL  league  of  land  Is  situated 
near  the  Neches  river  10  miles  front  Grant* a 
Bluff,"  then  follows  complete  field  notes  of 
a  survey  6J00O  varaa  square^  or  one  league. 

By  a  regular  chain  of  conveyances  fjkol 
necessary  to  be  set  forth  In  detail),  begin- 
ning with  a  deed  from  Ctistlllo  to  John  El. 
Allen  of  date  August  27,  1836,  and  aiding 
with  a  conveyance  to  John  H.  Walton  of  date 
January  20,  1842,  there  being  exclusive  of 
the  original  grant  six  conveyances,  the  title 
to  the  league  and  the  labor  passed  into  John 
H.  Walton. 

The  description  In  all  the  conveyances  was 
practically  the  same  except  that  in  the  sixth 
instrument  in  the.  chain  part  of  the  descrip- 
tion is  "known  as  the  Castillo  league."  By 
that  deed  the  league  and  labor  was  conveyed 
to  John  H.  Walton  and  WiUUnj  Turner. 

In  the  next  or  seventh  instrument  by 
which  \miiam  Turner  conveyed  his  undivid- 
ed half  of  *'<Hie  league  and  labor"  to  J<^  H. 
Walton '  part  of  the  description  la,  "known 
as  the  Castillo  survey."  In  each  conveyance 
reference  is  made  bade  to  the  preceding  con- 
veyances and  to  tbe  record  thereof  in  Liber- 
ty county  for  urore  particular  description. 
The  deed  from  John  H.  Walton  to  Hitchcock 
bears  date  January  28,  1842,  and  the  dasctlp- 
tlon  therein  is  as  follows: 

**A  league  of  land  lying  and  being  In  Uie 
oonni?  of  liberty  in  said  republic,  the  ssld 
league  of  Isnd  being  the  same  that  was  granted 
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to  Salvador  OudllB  hr       «tat«  «f  Goahnlla 

Then  is  glren  the  name  of  the  commlsston- 
er-  by  whom  "title  of  possession"  was  execut- 
ed, then  follows  a  detailea  list  In  consecutive 
order  of  all  prior  conveyances,  all  of  which 
were  referred  to  "for  the  txmndarles  and  a 
fuller  descrlptlw  of  said  land." 

On  August  2,  1846,  Hltchco(A  made  a  deed 
to  Jcim  D.  Oroesbeck,  ancestor  at  defendants 
In  error,  deacrlbtog  the  land  conveg^ed  there- 
by as  "ixie  league  and  labw  of  land  lying 
and  bring  In  the  county  of  Liberty,  republic 
aforesaid,"  etc,  then  foUowB  substantially 
the  same  description  as  In  preceding  deeds, 
except  that  the  detailed  Ust  cf  preceding 
ccmveyances  contains  that  of  Walton  to 
Hitchcock,  and  the  reference  back  to  all  pre- 
ceding deeds  Is  made,  as  was  done  in  preced- 
ing ccmveyances. 

If  the  deed  from  Walton  to  Hitchcock  con- 
veyed the  labw,  tbw  b7  the  deed  of  date 
August  2,  184S,  made  by  HitcliooA  complete 
title  to  the  "league  and  labor  passed  Into 
John  D.  Oroesbeck,  and  later  Inheritance 
Into  defendants  in  error,  as  to  whose  heii^ 
ship  no  Question  is  raised.  The  litlgatlcm 
between  the  parties  to  the  record  arose  in 
the  following  way:  Acting  evidently  upon 
the  belief  that  according  to  the  recwd  John 
E.  Widton  bad  never  conveyed  the  labor,  bis 
heirs,  througb  an  agent  and  attorn^  in  fact, 
conveyed  the  labor  to  Oeorge  U.  Goale  on 
October  22, 1908,  fgr  a  consideration  of  9886, 
which  was  paid  Coale.  according  to  the 
terms  of  the  deed  to  blm. 

On  the  same  day  that  Goale  bought  (Octo- 
ber 22,  1903)  he  conveyed  the  labor  to  plaln- 
tifT  in  error  1^  Scheller  tm  a  conslderatlcsi 
of  $1450  part^  in  cash  and  partly  on  credit, 
and  S(dieUer  paid  In  full,  and  received  a  re- 
lease (tf  the'  lien.  When  Scheller  bou^t  be 
had  the  title  to  flu  labor  «amlned  by  com- 
petent attorneys,  and  bad  no  notice  of  any 
adverse  clainr,  since  no  person  was  occupying 
the  land*  and  be  went  on  it  before  he  bought 
it,  and  a  year  after  he  bought  it  he  put  a 
house  on  it  * 

On  Ustth  6,  1916,  defendants  In  error  in- 
stituted snlt  for  title  and  possession  of  the 
labor  against  Sdteller.  who  Impleaded  Ckmle 
aa  his  warrantor.  The  trial  court  r^ered 
judgment  In  favor  of  idaintifts  teat  the  land 
against  Sdieller,  and  awarded  Sdieiler  Judg- 
ment over  against  Ooale,  bis  warrantOT. 
The  Court  at  Civil  Appeals  of  the  Mlntb  I>i»> 
trtct  affirmed  that  Judgment  (215  S.  W.  353). 

As  we  have  stated  in  the  <^>enlng  para- 
graph of  this  oplnl<m,  the  single  and  cm- 
crete  question  to  be  determined  is;  Did  the 
labOT  pass  the  deed  from  Walton  to  Eatcb- 
oock?  If  it  did,  thai  dafmdants  In  wror 
were  and  are  entitled  to  the  Judgment  recov- 
ered, and  the  affirmance  of  that  Jndgnfent 
was  correct  If  the  title  to  the  labor  did  not 
pass  by  the  deed  from  WUton  to  mtchcock. 


the  Jndgm^t  recovered  and  affirmed  was  ei> 
ToneouB. 

We  have  examined  every  case  dted  by 
botti  partleB  and  have  found  no  material  con- 
flict autborltleB.  The  counsel  do  not  ma^ 
terially  disagree  as  to  the  roles  of  law,  but 
differ  as  to  their  appUcatlon  to  the  facte. 

That  In  the  constmctioD  at  wrlttm 
Insbmments  flu  cardinal  mle  to  be  foUowed 
is  to  arrive  at  the  intention  of  the  patties 
and  that  all  jurts  ct  a  deed  diaU  be  given 
efCect  if  posdbl^  and  where  there  is  a  par- 
ticular des(alptl(Hi  followed  by  general  do- 
scriptKu  the  latter  shall  yield,  though  where 
it  is  poBstUe  the  real  Intent  must  be  gather- 
ed from  tbe  whole  deaoription,  bicludlng  the 
general,  aa  well  as  the  special,  and  that  all 
instrumfints  In  a  dialn  of  title  when  referred 
to  in  a  deed  will  be  read  Into  it,  are  all 
rules  of  law  so  fiunlliar  that  dtation  at  au- 
thorities is  unnecessary. 

[i]  It  is  equally  w^  settled  tha^  where  tbe 
description  In  a  deed  ia  plain,  ciear,  and  un- 
amUguous,  inrol  evidence  la  Inadmissible  to 
show  that  it  was  intended  by  tbe  parties  to 
convey  land  not  described  in  tbe  deed. 

In  Davis  v.  George,  1<M  Tex.  108,  U4  S» 
W.  826,  328,  appellees  contended  that  they 
were  entitled  to  taitroduoe  parol  proof  to 
show  that,  where  a  i^ed  called  to  begin  at 
the  northeast  owner  of  a  certain  tract;  the 
grantor  meant  the  southeast  corner.  If  their 
cmtentifm  bad  prevailed,  10  acres  m  Qie 
south  instead  of  10  acres  on  the  north  would 
have  been  held  to  pass  by  the  deed. 

Answering  a  certified  question,  Justice  Wil- 
liams said: 

'Tend  evidence  whether  brought  by  parties 
or  strangers;  cannot  make  It  [a  deed]  convey 
land  which  it  does  not  purport  to  convey,  dot 
prevent  it  from  conveying  that  whidi  It  dearly 
purports  to  convey.** 

"It  Is  too  welt  settled  to  admit  of  donbt 
that  such  a  deed  cannot  be  collaterallr  at- 
tacked the  parties  to  it,  or  their  privies,  by 
evidence  tending  to  show  an  intention  different 
from  that  which  Its  langnage  umnistakably  ez- 
presses.  *  *  *  If  it  were  admitted  that 
Grimwell  Intended  to  convey  tbe  lower  ID 
acres,  *  *  •  that  Intention  could  not  effect 
each  conveyance  nor  prevent  the  deed,  unless 
corrected  in  some  proper  way,  from  standing 
as  the  legal  conveyance  of  the  land  described 
in  it  A  contrary  dedsimi  would  virtually  re- 
peal the  Btatotes  regolating  the  conveyance  of 
lands." 

The  following  earlier  cases  were  followed 
in  Davis  v.  Oeorge:  Farley  v.  Dedonde,  09 
Tex.  461,  6  S.  W.  786 ;  Watts  V.  Howard,  77 
Tex.  88,  13  S.  W.  966— and  the  holding  in 
Davis  T.  George  has  never  been  departed 
from;  but  Is  dted  aa  oontoolllng  authority  in 
tbe  case  at  Browne  v.  Gorman,  20S  S.  W. 
387,  in  wbldi  case  writ  of  error  was  denied. 

[I]  In  that  case  it  was  held  that,  whera 
tbe  grantor  owned  surrey  No.  426,  but  de- 
scribed bis  deed  adjoining  survey  No.  426 
located  by  Tlrtue  of  the  same  certlAcate^ 
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which  latter  surrey  be  did  not  own,  parol 
testimony  was  Inadmissible  to  show  that  No. 
425  was  meant  to  be  conveyed. 

It  iB  manifest  that  both  the  league  and-la- 
bor  passed  by  all  the  conveyances  down  to 
and  Including  the  last  made  to  John  H.  Wal- 
ton; and  It  ia  equally  as  clear  that  Walton 
conveyed  only  a  league  of  land,  the  said 
land  being  the  same  league,  etc. 

It  will  be  observed  that  the  land  Is  not 
referred  to  as  the  "Oastillo  survey"  or  The 
''Castillo  league,"  nor  does  the  deed  purport 
to  convey  all  the  land  owned  by  him  In  Lib- 
erty county,  or  all  the  land  described  In  the 
deeds  from  Castillo  to  Allen,  or  aU  the  land 
described  In  the  subsequent  deeds,  but  the 
de8crlpti<m  Is  limited  to  a  league  that  was 
granted  to  Castillo,  etc  As  was  said  In 
SchafTer  v.  Heldenheimer,  43  Tex.  Oiv.  App. 
366,  96  S.  W.  61,  In  which  appellants  made 
practically  the  same  contention  as  defend- 
ants in  error  make  here,  "It  was  the  same 
land,  but  not  all  of  It." 

The  <mly  language  in  the  deed  from  Wal- 
ton to  Hitchcock  by  which  any  particular 
land  can  be  identified  as  the  subject  of  the 
■  conveyance  is  that  which  describes  the  land 
conveyed  as  a  league  of  land  in  Liberty 
county,  being  the  l^gue  granted  by  Coah- 
uila  and  Texas  to  Salvador  Castillo,  with  ad- 
ditional reference  to  previous  deeds  by  wfalcb 
It  had  been  conveyed. 

This  being  true,  that  deed  could  not  be 
Interpreted  as  conveying  land  other  than  the 
league  referred  to.  There  Is  no  ambiguity  In 
the  deed  itself,  nor  does  any  ambiguity  arise 
when  the  deed  is  applied  to  the  subject-mat- 
ter of  tbe  conveyance.  There  is,  therefore, 
no  room  for  construction  or  for  the  admission 
ta  explanatory  parol  testimony. 

Tbe  fact  that  the  grantee  of  Walton  after- 
wards conveyed  more  land  than  he  acquired 
under  the  deed  from  his  grantor  could  not 
hare  the  effect  of  divesting  out  of  the  latter 
title  to  land  which  he  had  not  conveyed. 

Much  stress  is  laid  by  deftodants  In  er> 
jw  on  the  reference  back  for  description. 
When  we  go  back,  as  we  must,  to  the  orig- 
inal grant,  we  find  the  labor  first  spedAc- 
ally  described  as  "a  labor"  and  find  next, 
In  like  manner,  the  "leagae"  described. 

In  Powers  t.  Minor,  87  Tex.  83,  26  S.  W. 
1071,  it  was  said  concNiiing  the  tenns  "head- 
Tight'*  and  "bounty"  |'the  difference  is  well 
understood  in  this  state,"  so  we  can  say 
here  that  tbe  term  "league"  and  the  term 
"labor"  are  well  und^tood  In  Texas,  and 
when  conveyance  of  a  "league"  ia  clear  un- 
amb^uous  terms  is  made  by  careful  de- 
scription, limiting  the  conveyance  to  a 
"league,"  the  instrument  cannot  be  held  to 
convey  a  separately  surveyed  and  described 
labor.  When  the  description  was  of  a  league 
conveyed  by  certain  preceding  deeds,  the  de- 
scriittlon  of  the  "league"  as  found  ia  the 
grant  was  read  into  the  deed  from  Walton 


to  Hitchcock,  and  tbe  general  reference  bat^ 
to  preceding  conveyances  did  not  extend  the 
effect  of  the  deed  beyond  the  limits  of  the 
"league."  The  reference  back  must  be  held 
to  apply  to  the  "league"  as  described  In  the 
ordinal  grant 

In  the  case  of  Cullers  r.  Piatt.  81  Tex.  258, 
16  S.  W.  1003,  there  was  a  particular  de- 
scription by  metes  and  bounds,  followed  by 
a  general  description,  "being  all  of  said  sur- 
rey except  140  acres,"  etc.  Afveilant  claimed 
that  his  grantor  received  title  to  the  atrip  of 
land  in  controversy  under  the  general  de- 
scription, and  the  extent  of  the  land  con- 
veyed was  not  limited  by  tbe  particular  de- 
scription, but  his  contentitm  was  overruled. 
It  is  said  in  the  opinion: 

"Where  a  grantor  conveys  specially  by  metes 
and  bounds,  ao  there  can  be  no  controversy 
about  what  land  Is  included  and  really  con- 
veyed, a  general  description  as  of  all  of  a 
certain  tract  conveyed  to  him  by  another  per- 
son, or,  as  in  this  case,  all  of  a  survey  except 
a  tract  belonging  to  another  person,  cannot 
control,  for  there  is  a  specifie  ami  particnlar 
description  about  which  there  can  be  no  mis- 
take  and  no  necessity  for  invoking  the  aid  of 
the  general  description.   •   •  • 

"A  general  description  may  be  looked  to  in 
aid  of  a  particular  aescription  that  is  defective 
or  donbtful,  but  not  to  •  •  *  override  a 
particnlar  description  about  which  there  can 
be  no  doabt.  There  can  be  no  doubt  what  land 
was  conveyed,  whatever  he  may  have  intended 
to  convey."   81  Tex.  264,  10  &  W.  1005. 

All  tbe  authorities,  both  from  text-books 
and  from  the  Texas  Reports,  cited  by  counsel 
for  defendants  in  error,  are  applicable  to 
cases  w^here  it  is  permissible  to  prove  inten- 
tion of  parties  In  making  a  deed.  Necessity 
for  such  proof  exists  only  where  the  terms 
of  the  deed  are  not  clear,  and  proof  outside 
the  deed  is  therefore  necessary  to  identify 
the  subject  of  the  conveyance.  They  have 
no  application  where  the  deed  is  clear  and 
unambiguous  In  Its  terms,  as  is  the  deed 
under  consideration  in  the  Instant  case. 

It  is  earnestly  rontended  that  the  intention 
of  Walton  and  the  belief  «f  Hitchcock  is 
shown  by  the  fact  that  Walton  never  after  he 
made  the  deed  asserted  any  right  to  tbe  land, 
and  that  Hitchcock  conveyed  the  league  and 
labor,  which  shows  that  they  inteii)reted  the 
Instrument  as  conveying  tbe  labor,  and  much 
stress  is  laid  on  the  fact  that  defraidants  in 
error  were  in  possession  of  all  the  original 
title  papers. 

Undoubtedly  those  facts  are  rery  persua- 
sive in  Indicating  Walton's  Intention,  and 
the  belief  of  Hlt^coc^  and  Oraesbeck.  but 
neither  the  intention  ot  tbe  one  nor  the  be- 
lief of  tbe  others  can  change  the  legal  mean- 
ing of  plain  language^  ae  be  pwpetnated  as 
notice  by  record. 

It  is  said  in  Farler  Deslomde,  supra, 
that  tbe  vendees  in  tbe  ot  deeds  in 

tbe  absence  of  any  knowiedoe  nt  m*ftii^f>  In 
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description,  If  there  was  any,  bad  the'rlght 
to  rely  on  the  description  contained  In  the 
deeds  through  which  they  claimed.  So  It 
can  be  said  here  that  those  claiming  under 
the  Walton  heirs  relied  upon  the  advice  of 
competent  counsel  as  to  the  meaning  and 
effect  of  the  deed  from  Walton  to  Hitchcock, 
and  neither  the  Intention  of  Walton  nor  the 
belief  of  Hitchcock  can  change  Its  meaning 
or  effect  What  Walton  did,  not  what  he  In- 
tended to  do,  must  control  the  situation.  If 
this  were  not  true,  the  effect  would  be.  as 
Justice  Williams  says  In  Davis  t.  George, 
supra,  "to  virtually  repeal  the  statutes  reg- 
ulating the  conveyance  of  lands." 

The  following  further  language  quoted 
from  the  opinion  in  the  same  case  Is  most 
apposite  In  this  connection: 

"If  the  agreement  betwesn  Griromell  and 
Kinkier,  of  their  intention,  as  a  mere  fact, 
apart  from  the  Q.ne!itioii  aa  to  the  legal  effect 
of  the  deed,  wer«  important  to  any  inquiry  in 
the  case,  the  deed  would  not  be  the  exdnslve 
evidence  of  snch  agreement  or  Intention;  but 
when  the  question  Is,  what  land  did  the  deed 
convey?  its  legal  effect  between  the  parties  is 
the  very  test  invoked,  and  It  must  therefore 
answer  the  Inqniry  by  its  own  terms,  unce 
no  land  was  conveyed  except  by  it,  and  it  con- 
veys no  land  except  that  which  by  Its  terms 
it  undertook  to  conyey." 

In  Tarbrough  v.  Glarkson,  lOG  8.  W.  955, 
it  Is  said: 

"The  description  In  the  deed  being  definite 
and  certain,  it  was  not  permissible  to  show  by 
parol  that  other  land  than  that  described  was 
intended  to  be  conveyed.  Davis  v.  Oeorge 
Tsupra].  It  is  only  in  a  suit  to  correct  a  deed 
on  the  ground  of  frand  or  mutual  mistake  that 
its  terms  can  be  vscled  or  eontradicted  by 
parol  evidence." 

It  appears  to  us  to  be  very  significant 
that,  though  every  conveyance  In  the  chain 
of  title  down  to  Walton  apecified  distinctly  a 
"league  and  labor,"  yet  he  not  only  in  clear 
unambiguous  language  spedfled  a  league  of 
land,  but  added  "the  said  league  of  land  be- 
ing the  same,"  etc. 

It  Is  also  significant  that,  while  every  In- 
strument in  the  chain  of  title  down  to  the 
deed  from  Hitchcock  to  Oroesbeck  was  re- 
corded In  Jasper  county  In  November,  1866, 
that  deed  was  not  flled  for  record  In  Liberty 
county  until  January,  1877,  though  the  labor 
lies  in  that  county. 

In  Culler  v.  Piatt,  supra,  It  Is  said: 

'Torinton  did  not  convey  the  land  to  Collins, 
and  CDuseqnentiy  the  latter  did  not  convey  it 
to  *  *  *  CnUers"  (appellant). 

So  In  this  case  it  must  be  said  that  Wal- 
t<m  never  conveyed  the  labor  to  Hitchcodc; 
therefore  Hitchcock  could  not  have  conveyed 
it.  end  did  not  Cfmvey  it  to  Groeebeck.  This 
being  true,  defendants  In  emnr  had  no  title 
to  it 


We  therefore  recommend  that  the  Judg- 
ment of  the  district  court  and  Oonrt  of  Civil 
Appeals  be  reversed,  and  Judgment  be  hexe 
r«idered  for  plalntifEs  In  error. 

PHILUPS,  O.  J.  The  Judgment  recom- 
mended in  the  report  of  the  Commission  of 
Appeals  is  adopted  and  will  be  entered  as 
the  Judgment  of  the  Siqpreme  Coort. 


JACKSON  V.  STATE. 


(N*.  6338.) 

June  8) 


(Conrt  ot  Criminal  Appeals  of  Texas. 

1021.) 

Banks  and  banking  «=>2i— Debtor  held  not 
BUilty  of  tuning  check  Intended  drculata 
as  money. 

Where  debtor  gave  creditor  a  check  without 
sufficient  funds  In  the  bank,  went  to  the  bank 
the  following  morning  to  make  a  deposit  to 
meet  the  check,  but  on  hearing  that  the  check 
hod  been  turned  over  to  officers,  took  the  mon- 
ey directly  to  the  creditor  and  paid  Unit  in- 
atead  of  depositing  it  tn  the  bank,  he  was  not 
guilty  of  issuing  a  dieck  intended  to  circolats 
as  money,  in  violation  of  Pen.  Code  1911,  art 
614,  in  the  absence  of  evidence  that  check  war* 
issued  to  creditor  for  any  otiier  purpose  thaii 
to  pay  debt 

Appeal  from  Coun^  Court,  Harrison  Couiv 
ty ;  W.  H.  strength,  Judge. 

L.  A,  Jackson  was  convicted  of  nnlaw- 
fnlly  issuing  a  dieck  Intended  to  drculate 
as  money,  and  he  appeals.  Reversed,  and 
prosecutlaa  ordered  dismissed. 

W.  B.  Lea,  of  Blarsball,  for  appellant 
B.  H.  Hamilton,  Aast  Atty.  Gen.,  for  the 
State. 

HAWKINS,  J.  The  reconl  in  this  case 
presents  a  novel  situation,  to  say  the  least 
Appellant  was  prosecuted  and  convicted  un- 
der an  information  as  follows: 

"Now  comes  P.  M.  Scott,  county  attorney  of 
Harrison  coun^,  Texas,  upon  affidavit  of  BHis- 
Johnaim,  hereto  attached  and  made  a  part  here- 
of, and  in  behalf  of  said  state  presents  in  the 
eonnty  court  of  Harrison  county,  Texas,  at  the 
September  term,  1920,  of  said  conrt,  that  L. 
A.  Jackson,  on  or  about  the  18th  day  of  Octo- 
ber, 1920,  in  the  county  of  Harrison  and  state 
of  Texas,  and  before  Uie  making  and  filing  of 
this  information,  did  then  and  there,  in  the 
county  and  state  aforesaid,  nnlawfully  Issue  a 
check  intended  to  circulate  as  money,  the  same 
being  as  follows  to  wit: 

"•Marshall,  Tex.  Oct.  18,  1920. 

"The  Marshall  National  Bank  (88-^6)  of 
Marshall,  Texas:  Pay  to  A.  A.  Gorrell  or 
order 

beaM>-(2.67  Two  and  «Vioo  dollars. 

"  li.  A.  Jackson.' 
—against  the  peace  and  dignity  of  the  State. 

"P.  M  Scott, 
"County  Attorney,  Harrison  Connty,  Texas.** 


Assror  oCbir  easM  ■■•  sams  tople  and  KBT-NUUBSB  In  all  X«r-NamlMrsd  Dlsastt  and  mdsMs 
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(Tax. 


Aivellut  was  cooTlcted  and  fined  ftOk 
Tbe  prosecution  In  this  case  seems  to  have 

^ooeeded  under  artlde  S14  (868D  P.  wbich 

lau  foUowB: 

"If  any  person  within  this  atate  shall  issae 
any  bill,  promissory  note,  check  or  other  paper 
*-  •  •  to  circulate  as  money,  he  abaU  ba  fined 
aot  Ubb  tban  $10,  nor  more  than  $90  for  eadi 
UU,  promlsaoET  note,  chack  or  other  paper 
M>  iaaaed." 

The  undisputed  evidence  allows  that  on 
October  18,  1920,  appellant  owed  tbe  mer- 
cantile estabUsfameDt  of  A.  A.  Gorrell  in  the 
clt7  of  Marshall  «u  account  amounting  to 
$2.67.  He  gave  Uie  check  in  question  In  pay- 
ment of  the  account  Gorrell  claimed  that 
appellant  told  blm  he  had  the  money  In  tbe 
bank  to  cover  tbe  check.  Appellant  claimed 
th&t  he  told  him  he  did  not  know  whether  be 
had  sufficient  ^nds  to  cover  the  check  or 
not,  but  that  be  would  make  a  deposit  the 
ne^  morning  suffldent  to  cover  It  Tbe 
diedc  was  presented  to  the  bank,  and  pay- 
ment refused,  because  there  were  not  suffi- 
cient funds.  Appellant  claims  to  have  gtme 
to  the  bank  the  next  momtnff  to  make  the 
deposltt  but  fbuttd  the  check  had  been  turned 
over  to  the  offlceis,  and  Instead  of  making 
tbe  deposit  took  the  money  and  paid  Gorrell. 
This  Is  practically  all  the  evidence  In  the 

CBSBL 

There  la  not  <Hie  line  of  teethnonsr  in  Uie 
record  which  would  Indicate  that  the  check 
was  issued  by  Jackson  for  any  other  pur- 
pose Qian  checks  are  ordinarily  Issued,  to 
Tit,  to  pay  a  debt^  and  on  what  tlieory  tbe 
prosecution  proceeded,  tinder  the  statute  in 
question,  to  diarge  him  with  Issuing  a  dieck 
with  the  intention  that  it  diould  circulate  as 
money.  Is  mne  than  we  bare  been  able  to 
ascertain  from  tbe  record. 

The  Judgment  of  the  trial  court  is  reversed, 
and  the  prosecution  ordered  dismissed,  so 
far  as  this  information  Is  concerned. 


SMITH  V.  STATE.    (No.  6331.) 

(Oonrt  of  Criminal  Appeals  of  Texas.  June  S, 
1021.) 

Crimlaal  law  «=9l094— Judgment  afflrsied,  in 
absanoa  of  Mil  of  exoeptleaa  or  statamant  el 

'  fact. 

A  convIctiOD  wiU  be  affirmed,  wbere  there 
appears  in  the  record  neither  bill  of  exceptions 
nor  statement  of  facts,  and  the  indictment  and 
the  charge  are  in  conformity  with  the  law. 

Appeal  tr<mi  Criminal  District  Goort, 
DAllaa  County ;  O.  A.  Plppen,  Judge. 

Bill  Smith  was  convicted  of  theft,  and  ap- 
peals: Affirmed. 


B.  H.  Himilton,  AMtL  AUt-  On.,  tot  tbe 
Htata, 

LATTTIMORE,  J.  Appellant  wu  eonvleted 
in  the  criminal  district  court  of  Dallas  coun- 
ty of  the  offense  of  theft,  and  bis  punishment 
fixed  at  confinement  in  tlte  state  penitentlBry 
tor  a  term  of  fire  years. 

There  appeara  in  the  record  neither  bills 
of  excq^ttons  nw  statement  of  facts.  We 
have  examined  the  Indlctmoit  and  tbe  diarse 
of  tbe  court,  and,  finding  same  in  conformity 
with  the  law,  tbe  judgment  of  the  lower  court 
will  be  afflnned. 


VOQEL  V.  STATE.    (Ne.  6331k) 

(Court  of  Criminal  Appeals  of  Texas.  Xone  8^ 

1921.) 

Criailsal  law  «s>M98(2)  —  JadRaieat  not  re- 
verted for  laairfnoleney  of  evldeaeak  ■■loaa 
agalast  great  wetght  of  tattlaieay. 

Court  of  Criminal  Appeals  win  not  reverse 
a  ease  becaose  of  insuffidency  of  testimony,  un- 
less it  appeara  that  tbe  Judgment  Is  witJioat 
support,  or  la  ao  mauifestiy  against  the  great 
weigbt  of  the  testimony  as  to  make  probable 
the  fact  of  a  verdict  resulting  from  preJucUee. 

Ajipeal  from  Guadalupe  County  Oourt;  J. 

B.  Williams,  Judge. 

Oscar  Vogel  was  convicted  of  killing  a  cow 
with  intent  to  injore  Its  amnetf  and  be  ap- 
peals. Affirmed. 

Dlbr^  ft  Moshelm,  <tf  Segnia,  tor  aK>el- 
lant 

R.  H.  Hamilton,  Aat  Atty.  Gen.,  tar  tbe 

State: 

LATTTIMOKB,  J.  Aj)i>ellant  was  convicted 
In  tbe  county  court  of  Guadalupe  county  of 
the  offense  of  killing  a  cow  with  Intent  to 
injure  the  owner,  and  bis  punishment  fixed 
at  a  fine  of  $10. 

No  1>I11  of  exceptions  appears  in  tiie  record, 
either  as  to  tbe  duirge  the  lower  court,  w 
any  other  matter  tliat  occurred  during  ttie 
trlaL  The  <nly  contention  made  in  this  court 
is  that  tbe  evidence  does  not  support  tbe 
verdict  We  hare  carefully  examined  the 
statement  of  facts,  and  conclude  therefrom 
that,  iriiile  the  appellant  and  his  wiffe  tes- 
tified to  snne  actifms  on  tiie  part  of  the  ani- 
mal killed  1^  blm  from  which  the  Jury  ml^t 
have  concluded  there  was  some  reason  for 
him  to  take  tiie  Ufe  of  said  cow,  tiwre  la  also 
evidence  in  the  record  sustaining  the  state's 
contentlan  that  tbe  cow  in  questlra  was  gen- 
tle, and  tliat  appdlanf  s  act  in  killing  ber 
was  not  the  result  ot  any  need  or  desire  to 
protect  his  life  or  his  property,  but  was  the 
result  of  willfulness. 

In  order  to  justify  us  in  reversing  a  case 
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because  of  tbe'tiuntfBclaiMr  9t  the  testimony/ 
it  most  appear  to  UB  that  t2ie  judgment  is 
without  aupport,  or  la  «>  manltestty  against 
the  great  weight  of  the  testSmony  aa  to  make 
probeble  the  fact  of  a  wdict  remltfaig  from 
prejiidlca.  We  are  not  able  to  anae  to  any 
Buch  cODcloakm  ooncemlng  this  caaa,  and  the 
jiidgmeiit  will  he  affirmed 


GAINES  V.  STATE.  (No.  6283.) 

(CooTt  ot  Criminal  Appeals  of  Texai.  Juw  8, 

1921.) 

Crimlaal  law  ^1  l8l(5)'-AlHwal  MtnilBsed, 
when  defaaiant  has  eaoaped  from  enstody. 
TVhere  defendant  esciqies  pradlng  hia  ap- 
peal from  coDTietlon  for  mardcrt  and  does  not 
retnm  to  cnato^,  the  appeal  will  be  dismlaaed, 
under  Code  Or.  Proe.  1011,  arL  912. 

Appeal  from  District  Court,  Stephens 
Ctonnty ;  W.  K.  EHy,  Jodge. 

Harry  Gaines  was  convicted  ot  murder, 
and  be  appeals.   Appeal  dismissed. 

R.  H.  Hamilton,  Asst  Atty.  Qen.,  for  the 
State. 

MORROW,  P.  J.  CwiTictlon  is  for  mur- 
der; punishment  fixed  at  confinement  In  the 
penitentiary  for  a  period  of  Ave  years. 

Charging  that  the  appellant  has  made  his 
escape,  and  has  not  returned  to  custody,  the 
Assistant  Attorney  General  moves  that  the 
appeal  be  dismissed.  Accompanying  the  mo- 
tion are  alDdaTlta  of  the  sheriff  of  Stephens 
county.  In  whlcih  the  fact  diarged  la  made  to 
appear. 

In  accord  with  the  statute  (article  912  of 
the  Codo  of  Criminal  Procedure),  the  appeal 
la  dlamlased. 


HARDY  V.  STATE.   (No.  6324.) 

<Coort  of  Criminal  Appeals  of  Texas.  June  S, 
1921.) 

I,  CriailBal  law  ^631(7)-Motloa  to  qaaah 
service  of  purported  copy  of  Jarors  prepaid 
dealad. 

Where  the  state  exhausted  a  challenge  In 

each  instance  of  rarlance  between  the  name  of 
the  juror  as  fibown  on  the  original  venire  and 
the  officer's  return  and  copy,  and  where  no 
service  was  shown  on  the  joror  drawn,  defend- 
ant waived  bis  right  to  have  such  joror  attach- 
ed aad  brought  in,  defendant  la  not  entitled  to 
have  quashed  the  sasvice  on  him  of  a  purported 
copy  of  the  Jarors  summoned  on  account  of 
variance  between  the  return  and  copy. 


2.  Crimlaal  law  «»S97(3)-Denlal  of  a  oon- 
tlauanee  oa  the  ground  of  absent  wttnoM  atft 
error  where  result  woald  aot  have  Iteea 
ohanged. 

In  a  prosecution  for  robbery,  where  the 
state  contended  that  defendant  and  other  ne- 
groes broke  into  a  boarding  car,  robbing  Mezl- 
ctms  tbecein,  the  denial  of  a  eontlauanee  be- 
cause of  the  absence  of  a  witness  who  would 
teatify  that  a  few  minutes  before  the  trouUe 
arose  be  saw  several  Mexlcana  and  negroei 
gambling,  and  ehortly  thereafter  he  beard  a 
commotion,  held  not  error,  as  such  evidence,  a 
admitted^  would  not  have  resulted  in  a  more  fa<- 
vorable  verdict  for  defendant,  it  being  entliely 
possible  gambUng  preceded  the  robbery. 

3.  Crimlaal  law  «8>8eS(2)— Evideaoe  of  prevj^ 
oM  robbely  adHlsslUe  where  part  ef  aaait 
transaoHoB.  ^ 

Where  as*  part  of  the  same  transaction  twi 
Meidcana  in  a  boarding  ear  were  assaolted  and 
robbed,  and  one  ot  them  escaped  to  an  adjacent 
ear  containing  more  Mexicans,  which  was  later 
robbed,  evid^ice  in  prosecution:  for  the  latter 
robbery  that  one  of  the  two  Mexicans  in  a 
bloody  and  bruised  condition  came  to  second 
car  was  sdiniBsible,  being  part  of  a  contlnuona 
transaction  in  which  defendant  and  hia  com- 
panions were  acting  together. 

4.  Criminal  law 'c=>423 (3)— Evidence  that  ona 
victim  was  struck  with  a  wrench  adfnlsslbls, 
reflardleas  of  whsther  defendant  or  ooufsder- 
ate  struck  blow. 

In  a  prosecution  for  robbery,  testimony  that 
one  of  the  vlctinu  wee  stmck  with  a  wrench 
was  admiasible  without  showing  whether  de^ 
Cendant  or  one  of  his  confederates  struck  the 
blow,  for  the  act  of  one  was  the  act  of  aB. 

9.  Criailnal  law  (S=9385(  I )— Evideooe  that  de- 
fendaut  was  poletlag  a  pistol  at  a  witaasa 
while  Ms  eenpaaiea  took  wltaees'  monqr  ad- 
missible la  proseeutlOB  fn>  aaotbsr  robberK. 

In  a  prosecution  for  nAbery,  testimtHiy  that 
defendant  pointed  a  pistol  at  a  witness  while  a 
companion  took  the  witness*  money  is  admissi- 
ble, over  objection  that  It  was  a  new  and  dis- 
tinct olEense,  (or  it  was  res  gestn,  being  part 
of  the  general  transection. 

6.  Criminal  law  ^684— Commoa-law  rales  aa 
to  rebnttid  evidence  do  aot  apply  la  orlnlaal 

eases. 

The  common-law  rule  does  not  apply  in 
criminal  cases;  therefore,  in  a  prosecution  f»r 
robbery,  where  some  of  the  victims  testified  in 
(^ef,  defendant  cannot  complain  that  after 
dosing  bis  case  the  others  testified,  on  the 
theory  that  such  testimony  was  not  rebuttal 
under  Temon's  Ann.  Code  Cr.  Proc.  1916^  art. 
717,  prescribing  the  order  of  trial. 

7.  Criminal  law  <s=»829( 4)— Refusal  of  charge 
suhstantlally  covered  was  aot  error. 

Refusal  of  a  requested  charge  covering  de- 
fendant's claim  that  he  did  not  participate  in  the 
robbery  was  not  error,  being  substantially  cov- 
ered by  a  charge  that,  if  defendant  was  engaged 
in  gambling  at  the  place  of  the  robbery,  and,  a 
dispute  arose,  and  subsequently  some  other 
person  committed  the  crime,  in  wluch  defend- 
ant did  not  partidpate,  he  would  not  he  guU^. 
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Appeal  from  District  Court,  Titos  Coun- 
ty; B.  T.  WUklDBon.  Jndgeu 

Sam  Hardy  was  cunvlcted  ta  robbery,  and 
he  appeals.  Affirmed. 

L  N.  WlUlama  and  J.  A.  Ward,  both  of 
Mt  Pleasant,  for  appellant. 
B.  H.  Hamilton,  Asst  Atty.  Oen.,  for  tHe 

State. 

HAWKINS,  J.  ConvlctlcHi  was  for  rob- 
bery. Punishment  was  assessed  at  12  years 
In  tbe  poiitentiary. 

[13  Ai>pellant  filed  a  motion  to  quash  the 
service  on  him  ot  the  ^rported  copy  of  the 
Jurors  summoned  to  try  tbe  case,  because 
Oie  officer's  return  showed  O.  M.  BhurtUff, 
0,  T.  Fishbadc,  B.  F.  Stemon,  and  W.  Por- 
ter, to  have  been  summmed,  and  In  the  pur- 
ported copy  served  on  him  W.  Porter's  name 
was  omitted,  and  the  other  names  appeared 
as  O.  H.  Shutliff,  O.  f.  Flshback,  and  E.  T. 
SfeiUMon.  The  court  overruled  the  motion. 
The  bill  of  exception  presoitlng  this  matter 
bears  the  following  epqtlanatKm  from  the 
trial  judgo: 

"In  eaeh  Instance  where  was  a  varfanee  in 
the  name  as  shown  on  the  original  venire  and 
tlie  officer's  return  and  copy,  the  state  exhaust- 
ed a  cbsllesge,  and  where  no  service  was  shown 
aa  the  juror  drawn  defendant  waived  his  right 
to  have  the  juror  attadied  and  brought  In." 

There  was  no  error  In  the  ccAirt's  action  In 
the  particular  complained  of.  The  variance 
was  no  ground  for  quashing  the  service  or 
the  panel.  It  seems  In  this  case,  the  state 
having  assumed  the  burden  of  diallenging 
such  Jurors,  no  possible  injury  could  result 
Mitchell  V.  State,  86  Tex.  Cr.  B,  278,  33  S. 
W.  367.  36  S.  W.  456;  Hudson  v.  State,  28 
Tex.  App.  323,  13  S.  W.  388;  Thompson  T. 
State,  19  Tex.  App.  593 ;  Mrfton  v.  State,  71 
Tex.  Cr.  B.  130,  158  S.  W.  550. 

[2]  An  application  for  continuance  on  ac- 
count of  the  absraice  of  Olln  Bobertaon  was 
overruled,  and  appellant  assigns  error.  The 
diligence  was  sufficient.  The  facts  which 
appellant  shows  he  expected  to  prove  by  this 
witness— 

"ia  that  on  the  night  of  the  alleged  offense,  and 
a  few  minutes  before  tbe  trouble  arose  the  naid 
witness  was  near  the  car,  and  saw  several  Mex- 
icans and  negroes  in  the  car,  and  they  were 
gambling;  that  shortly  thereafter  the  witness 
heard  a  commotion  at  the  said  car  where  he  had 
seen  the  parties,  and  at  once  the  lights  went 
out  and  he  beard  holloaing  and  saw  aeveral  per- 
sons ran  from  the  said  ear,  where  it  is  claimed 
by  the  state  the  robbery  took  place.  That  he 
was  near  to  the  said  car  and  did  not  hear  any 
noise  like  a  person  beating  or  knocbing  on  the 
car." 

The  evidence  in  the  record  shows  that  on 
the  night  of  the  alleged  robbery  Nicholas  Her- 
nandez and  five  other  Mexicans  were  occupy- 
ing a  boarding  car,  and  two  other  Mexicans 


were  In  another  boarding  car  aboot  two  ear 
lengths  away.  That  after  the  Mezlcaui  had 
retired  for  tbe  night  appellant  and  Us  com- 
panlons  first  went  to  the  car  occupied  by  tbe 
twot  gained  entrance  to  the  car,  ouide  an 
assault  on  one,  and  the  other  one  escaped. 
The  wounded  Mexican  went  to  the  car  where 
the  six  were,  and  was  tafcoi  In.  Appelant 
and  bis  oontederatra  proceeded  to  that  car, 
battered  tbe  door  down,  gained  entrance,  and 
aasaolted  the  MaKtcans,  .and  robbed  Ho- 
nandes  and  others.  ^Hiree  or  fonr  of  tiie  Mex- 
icans were  ctmsiderably  beaten  and  bruised. 
No  marks  of  Injury  were  vlalble  on  nny  of 
the  negroes.  The  testimony  showed  from  tbe 
officers  and  others  that  the  side  door  of  the 
car  was  brokm  practically  to  splinters  fTnn 
blows  tenn  the  outalde.  AKWIlant  testified 
that  he  and  his  companions  were  gambling 
with  tbe  Uexicana,  and  that  a  dispute  and 
fight  arose  over  tbe  game,  and  doiled  In  toto 
the  robbery. 

We  had  occasion.  In  tiie  recent  caae  of 
Clowers  v.  State,  228  S.  W.  226,  to  review 
some  of  the  autboritles  relative  to  applica- 
tions tot  contlnuaDces.  After  quoting  from 
several  cases  announcing  the  general  rules, 
it  was  said: 

"If  the  witness  Jaggears  bad  been  present 
in  court  and  had  testified  to  all  tbe  facts  which 
appellant  claims  be  would  have  sworn  to,  we 
do  not  believe  a  verdict  more  favorable  to  the 
appellant  would  have  resulted." 

This  statement  seems  to  be  pecnllafly  ap- 
plicable here.  The  Mexicans  all  denied  -that 
any  gambling  was  going  on.  That  was  only 
an  Incidental  question.  If  the  &ct  that  all 
parties  had  been  gambling  was  estabUshed  It 
would  not  disprove  a  subsequent  robbery 
charge.  The  application  states  that  the  wit- 
ness wonid  testify  that  ho  Iward  a  "commo- 
tion" at  the  car.  There  Is  no  question  that 
a  commotion  of  a  very  serious  character  oc- 
curred during  the  progress  of  the  alleged  rol>- 
bery,  attoided  by  considerable  n<^se,  and  the 
discbarge  of  a  pistol,  either  during  the  tlm^ 
or  Immediately  preceding  It  We  cannot 
bring  ourselves  to  IwMeve  that  any  Injury 
was  done  appdlant  by  the  action  of  the  court 
In  oTermling  the  application  for  continuance, 
or.  In  view  of  the  entire  record,  hold  any  er- 
ror was  committed  therein. 

[3]  Appellant  complains  because  the  state 
(vas  permitted  to  prove  what  occurred  at  the 
car  where  the  two  Mexicans  were,  and  that 
one  of  them.  In  a  bloody  and  bruised  condi- 
tion, came  to  the  car  where  the  six  were. 
The  evidence  shows  It  to  have  been  a  continu- 
ous trauf^actlon  from  tbe  time  of  tbe  attack 
on  the  first  car  until  the  robbery  was  efllected. 
One  of  the  parties  in  the  car  where  the  six 
were  was  awakened  by  the  beating  on  the 
other  car,  and  roused  his  companions.  Ap- 
pellant and  bis  companions  were  acting  to- 
gether, and  it  was  immaterial  which  one  com- 
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mitted  ttie  nrlona  asnnlts  on  tiie  dUterent 
Mexicans.  It  was  a  J<^t  entetpriMb  In 
which  all  were  partldpatlng. 

[4]  Bernondez  was  permitted  to  testify 
over  appellant's  objection  tbat  one  of  the 
negroes  hit  bim  In  the  head  with  a  track 
wrench,  which  still  had  blood  on  It  at  thp 
time  of  the  trial,  the  objection  being  that  tt 
had  not  been  shown  that  appellant  struck 
him.  It  was  Immaterial  whether  It  was  ap- 
pellant or  some  of  his  confederates  who 
Etrock  the  blow.  The  act  of  one  was  the  act 
of  all,  and  prt^rly  provaWe  against  whldi- 
eTer  one  was  on  trlaL 

[6]  The  witness  Caiaves  was  permitted  to 
testify  over  objection  that  he  saw  appellant 
at  the  car  where  the  robbery  Is  claimed  to 
have  occurred,  and  that  appellant  was  point- 
ing a  pistol  at  witneas  while  8<HDe  one  else 
took  his  money.  The  objection  offered  was 
that  it  was  a  new  and  different  offense  than 
the  one  for  which  accused  was  on  trial. 
What  has  been  said  heretofore  applies  equally 
to  this  assignment  It  was  all  one  and  the 
same  transaction.  The  development  of  the 
case  disclosed  the  acts  of  the  various  partic- 
ipants, and  although  it  may  have  shown  the 
robbery  of  more  than  one  party,  It  was  rea 
gestw,  and  proper  and  permissible  to  jMrove 
all  that  appellant  and  Mb  confederates  did 
during  the  entire  affair.  Burnett  State, 
83  Tex.  Cr.  R.  97,  201  S.  "W.  409. 

[6]  In  making  out  its  case  In  chief,  the 
state  used  two  of  the  Mexicans  who  were 
present,  at  the  time  of  the  alleged  robbery. 
After  appellant  rested  his  case,  the  state 
ttien  put  on  the  other  Mexicans  who  were 
present,  over  the  objection  that  it  was  not 
In  rebuttal.  The  testimony  of  all  these  wit- 
nesses was  pertinent  to  the  Issues  under  in- 
vestigation, and  there  is  no  merit  in  the  ob- 
jection that  It  was  not  In  rebuttal.  The  com- 
mon-law rule  doee  not  apply  In  this  state  In 
criminal  cases.  Article  717,  Vemon'a  O.  0- 
P.,  and  note  oa  page  398. 
[7]  Appellant  requested  the  following  spe- 

*"ioa  are  Instructed  In  this  case  that,  if  you 
find  from  the  evidence  that  the  defendant  and 
others  went  to  the  camp  of  Nicholas  Hernandez 
for  the  porpose  of  gambUog  with  the  Mexicans 
in  the  BBid  camp,  and  did  gamble  with  the  said 
Mexicans,  and  that  while  so  engaged  in  gambling 
a  dispute  arose  between  the  Mexicans  and  ne- 
groes, and  a  fight  ensued,  and  the  Mexicans 
were  beat  op,  and  Nicholas  Hemandex  was  as- 
saulted; and  that  the  defendant  then  ran  ott 
and  did  not  rob  the  said  Nichdas  Hemandea, 
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and  did  not  aid  others  in  robbhig  him,  then  you 
will  find  the  defendant  not  guilty. 

"And  if  you  have  a  reasonable  doubt  as  to 
whether  the  difficulty  arose  over  a  gamble  game, 
and  as  to  whether  Uie  defendant  robbed  the 
said  Nicholas  Hernandez,  then  yoo  will  find 
the  defendant  not  goilty." 


Error  was  assigned  because  of  the  failure 
of  the  court  to  give  the  charge  requested. 
When  we  look  to  the  main  charge  of  the 
court,  we  find  the  following: 

"You  are  further  iuBtracted  that  If  you  believe 
from  the  evidence  that  this  defendant,  together 
with  others,  went  to  the  place  where  this  of- 
fense, charged  In  the  indictment,  is  alleged  to 
have  occurred,  and  tbat  they  went  there  for 
the  purpose  of  engaghig  In  a  gambling  game, 
and  that  afterwards  the  defendant  with  such 
other  persons  and  the  Mexicana  got  into  a  dis- 
pute, and  tbat  afterwards  some  other  person, 
other  than  the  defendant,  made  an  assault  and 
robbed  Nicholas  Hernandez,  if  you  find  beyond 
a  reasonable  doubt  that  be  was  robbed,  the 
defendant  would  not  be  guilty,  unless  you  fur- 
ther find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  was  present  at  the 
time,  and  knowing  the  unlawful  intent  of  such 
other  person,  if  any,  aided  by  acts  or  encour- 
aged by  words  or  gestures  such  other  person 
who  was  actually  engaged  In  the  unlawful  act, 
if  any,  and  that  such  other  person,  with  de- 
fendant, acted  together  in  the  commiesion  of  the 
offense,  and  such  act  was  in  pursuance  of  a 
common  intent,  and  In  pursuance  of  a  previous- 
ly formed  design,  in  wMA  the  minds  of  all  unit- 
ed and  concurred." 

Appellant's  defense  was  that  he  did  not 
participate  In  the  robbery  of  Hernandez,  If 
he  was  robbed.  The  Issue  as  to  whether  the 
parties  had  been  engaged  in  a  gambling  trans- 
action prior  to  the  robl>ery  was  only  a  col- 
lateral matter.  We  find  the  court  telling  the 
jury  that,  if  appellant,  together  with  others 
went  to  the  place  where  the  robbery  Is  al- 
leged to  have  occurred  for  the  purpose  of  en- 
gaging In  a  gambling  transaction,  and  that 
a  dispute  arose,  and  that  afterwards  some 
other  person  besides  the  appellant  robbed 
Hernandez,  that  appellant  could  not  be  found 
guilty,  unless  he  in  some  way  participated  in 
the  robbery.  This  substantially  presents  to 
the  Jury  the  same  issue  Incorporated  In  the 
special  charge  requested  and  It  was  not  nec^ 
essary  for  the  court  to  practically  repeat  an 
instruction  which  had  snbstantialiy  been  giv- 
en to  the  Jnry. 

Finding  no  error  In  the  record,  the  'Judg- 
ment Is  affirmed. 
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ALLRED  tt  ■!.  V.  STATE.    (No.  6289.) 

(Comt  €<  Oriminal  Appeals  of  Texas.  May 

25.  1921.) 

Appeal  from  Oam  Oonnty  Conrt;  H.  O. 
Smith,  Judge. 

S.  F.  Allred  and  J.  N.  AtUumm  wen  eon- 
victed  of  the  theft  vi  cotton  Mad,  and  th«y 
appeaL  Affirmed. 

B.  H.  Hamilton*  Asat  Atty.  Gen.,  iet  the 
State. 

HAWKINS,  J.  Conviction  was  for  the  theft 
of  icotton  seed  of  leas  than  |SQ  tn  Talue. 
Ponishment  was  asaeassed  at  a  fine  of  $100 
and  15  days  in  jail  against  each  appellant. 

The  proceedings  upon  the  trial  appear  to  be 
regnlar.  No  fundamental  error  Is  apparent 
from  the  record,  and,  in  the  absence  of  a 
statement  of  facts  and  bills  of  exceptions,  the 
Judgment  of  the  trial  eonrt  will  be  afflmed. 


PRAZIER  V.  STATE.    (No.  63070 

(Court  of  Criminal  Appeals  of  Texaa.  Jane  1» 

1921.) 

Appeal  from  Criminal  District  Court,  Dallas 
County;  Chas.  A.  Pippen,  Judge. 

Ludua  Frasier  was  conTicted  of  assault  to 
rape,  and  appeals.  Affirmed. 

0.  M.  Coreton,  Atty.  Gen.,  and  O.  L.  Stone, 
Aaat  Atty.  Oeu.,  for  the  State. 

MOkROW.  P.  J.  Conviction  is  for  the  of- 
fense of  assault  to  rape;  punishment  fixed  at 
confinement  in  the  penitentiary  for  fire  years. 

The  record  reveals  that  the  appellant  was 
tried  npon  an  indictment  regularly  presented 
and  suffi<dent  in  form  and  substance.  No  bills 
of  ezceptioQB  are  presented;  no  statement  of 
facts  is  before  us.  We  hare  discovered  no  fon- 
damental  errors. 

The  judgment  ia  afllnned. 


DAVIS  V.  STATE.    (No.  6267.) 

(Court  of  Criminal  Appeals  of  Texas.  Jnne  1, 
mil.} 

'Appeal  from  District  Court,  Kaufman  Coun- 
ty; Joel  R.  Bond,  Judge. 

Henr;  Davis  was  convicted  of  aggravated 
assault,  and  he  appeals.  Appeal  diumiased. 

Wynne  &  Wynne,  of  Kaufman,  for  appellant. 
R.  H.  Hamilton,  Asst.  Atty.  Q&Lf  for  the 
State. 

liATTXUOBB,  3.  Appellant  waa  convicted 
In  the  district  conrt  of  Kaufman  county  of  ag- 
gravated assault,  under  an  indictment  charg- 
ing him  with  maiming,  and  hia  punishment  fixed 


at  a  fine  of  and  oooflnememt  In  the  county 
jail  for  80  daye. 

There  la  before  us  a  request  on  behalf  of 
appellant  for  the  dismissal  of  the  appeal  of 
this  case,  which  request  is  hereby  granted,  and 
the  appeal  ia  according  dlsmlisad. 


Ex  parte  FOSTEa   <No.  6m.> 

(Court  of  Criminal  Appeals  of  Texas.  Mazdi 
23)  1921.   Reheating  Denied  June 
IS,  IflSSL) 

Original  appUealtoi  Yij  Otareace  Foater  for 
habeao  cocpua.  BeUeC  deided,  and  r^tor  re- 
manded: 

Bfd  Onnnpton,  of  Tezarkana,  for  appeOant. 
AMn  M.  Owsley,  Aaat.  Atty.  Gen.*  Cor  the 
State. 

HAWKINS.  J.  Thia  is  an  original  application 
for  habeas  corpus,  seeking  release  of  relator 
from  the  State  Juvenile  Training  School  at 
Gatesville,  where  he  was  confined  by  virtue  of 
Judgment  and  sentence  of  the  district  court 
of  Bowie  county,  finding  him  to  be  a  delinquent 
and  incorrigible  child.  Hie  writ  waa  iaaned, 
bail  granted,  and  the  matter  ia  now  before  na 
on  its  merits. 

This  is  a  companion  case  to  that  of  Morris 
Gordon,  22S  S.  W.  1095.  and  the  same  ques- 
tions are  presented  in  both  cases.  They  are 
identical  in  that  respect;  but  the  original  Gor- 
don Case  Is  before  ns  on  appeal,  together  with, 
habeas  corpus  proceedings,  -  and  the  Clarence 
Foster  Case  was  not  appealed,  but  is  only 
presented  on  habeas  corpua  proceeding. 

Relator  contends  that  he  should  be  rdeased 
from  custody  because  he  says:  (1)  'The  law 
defining  delinquent  and  incorrigible  children 
is  so  incongruous  and  unintelligible  in  its  terma 
as  to  render  it  of  such  doubtful  construction 
that  it  cannot  be  understood  and  la  therefore 
unenforceable."  (2)  "The  provisions  of  th« 
law  !n  reference  to  the  trial  and  commitment  of 
delinquent  children  violates  the  fundamental 
rights  of  the  accused  to  a  trial  by  Jniy,  and  of 
being  heard  by  eounaeL" 

If  the  foregoing  contentions  are  eoirect,  of 
course,  relator  is  entitled  to  the  relief  sought; 
hot  they  have  all  beoi  decided  agaiiwt  his  con- 
tention. It  would  be  usdesB  to  repeat  what  ban 
been  said  heretofore  in  Re  Morris  Gordon, 
228  3.  W.  1095,  a  companion  case,  this  day  de- 
cided, both  on  motion  for  rehearing  and  orig- 
inal habeas  corpns  proceeAiva.  See  caaes 
cited  in  those  opinions. 

The  other  questions  presented  ara  Identieal 
with  the  ones  raised  and  discnaaed  In  the  esaa 
just  referred  to.  It  constitutes  a  ooDateral 
attack  on  the  judgment,  there  being  no  appeal 
in  the  instant  case,  and  might  be  disposed  of 
under  the  authority  of  the  case  of  Ex  parte 
Davis,  SB  Tex.  Cr,  R.  2ia  2U  S.  W.  456.  But 
all  matters  presented  have  been  disposed  of 
in  the  Gordon  Case,  to  which  reference  ia  made. 

The  relief  prayed  for  is  denied,  and  relator 
is  remanded  to  the  custody  of  the  at^wrinteDd- 
ent  of  the  JuTenila  Xxaining  Schoid  at  Gatea- 
TUle»  Tex. 
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WESTERN  INDEMNITY  CO.  v.  LEONARD. 
(No.  680.) 

(Coort  of  Oivil  Appeals  of  Texas.  Beagmoiit. 
Blay  20,  1&21.  Rehearinf  Danied 
June  8,  1921.) 

1.  Master  and  servant  ^=3348— Compenaatloa 
Aet  Kberally  ooastraed. 

To  effectnate  the  purpose  of  the  Work- 
men's Compensation  Act  (Yemoo's  Ann.  C^t. 
St.  Snpp.  1918^  arts.  624&-1  to  5246-^),  to 
provide  meaiw  for  speedy  adjoatment  of  in- 
dustrial acefdents,  and  to  insure  compensation, 
its  proTirions  sbeold  be  liberally  eonstrasd  in 
faror  of  those  claiming  compensation. 

2.  Master  and  servant  ^=»375(2)— Injory  to 
anployA  boarding  train  to  retarn  liome  held 
In  ■'aaarM  nf  wnyloynnnt''  wMkIn  Conpen- 
aatlon  AsL 

Where  a  shipbuilding  company  (Kxrated 
onder  a  contract  with  the  federal  government, 
on  a  cost  pins  profits  basis,  and  the  company's 
expenses  in  famiBhing  rsilroad  transportation 
to  its  employes  were  part  of  the  cost,  and  an 
employd,  after  leaving  the  train  at  the  place  of 
work  and  whUe  he  was  on  the  railroad  right 
of  way,  started  to  return  to  the  train  on  seeing 
a  slgiul  that  there  wonid  be  no  woric  that  day, 
and  wna  ioJnred  in  Jumping  acrosa  a  ditch  Ik- 
tween  him  and  the  train,  the  Injury  occurred 
In  tlie  course  of  the  eihploymest,  within  Work- 
men's Ckimpensation  Act,  pt.  4,  |  1  (Vernon's 
Ann.  Civ.  St.  Sapp.  1918,  art.  6240-82),  so  aa 
to  be  compensable,  though  he  occupied  the  re- 
lation of  passenger  to  the  federal  administra- 
tion of  railroads  as  carrier;  there  being  an 
election  of  remedies  under  part  2,  {  6a  (ar- 
tide  6246-47).  of  the  act,  if  the  drnunstances 
crested  a  Hal^lity  agalnat  the  carrier. 

lEd  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series^  Course 
of  BmiAoymant.] 

Appeal  from  District  Conrt,  Harris  Oonn- 
tf;  Swing  Boyd,  Judge. 

Proceeding  by  Effle  7.  Leonard  nnder  the 
Workmen's  Compensation  Act  against  the 
Western  Indemnity  Company  to  recover  for 
the  death  of  her  husband,  an  employe  of 
the  Universal  Shipbuilding  Company.  From 
a  Judgment  of  the  district  court,  sustaining 
an  award  of  the  Industrial  Accident  Board, 
the  Indemnity  Companr  appeals.  Affirmed, 
with  directions. 

Andrewn,  Streetman,  Logna  A  Meble^,  W. 
Ifc  Ooo)^  and  B.  3,  Fountain,  Jr.,  all  t)t  Hous- 
ton, fior  a|q>ellaiit. 

Atkinson  &  Atkinson,  of  Houston,  for  ap- 
pellee. 

WALKER,  J.  This  appeal  In  from  a  Judg- 
ment of  one  of  the  district  coutn  of  Hants 
ooonty,  snsfainlng  an  award  made  by  tike 
Indostiial  Accident  Board,  nnder  (be  Texan 
Workmen's  OomiKnsatlon  Act,  allowing  Mrs. 
Effie  V.  Leonard,  aK>ellee,  compensation 
agataiat  tbe  amidlant  for  the  death  of  her 


husband,  James  Leonard.  On  tbe  29th  day 
of  October,  1918.  tbe  data  of  bis  lnJtiX7i- 
James  Leonard  lived  In  tbe  city  <tf  Honstou, 
and  was  an  eiofiloyA  of  the  Universal  Sblp- 
bolldSng  Gcanpany,  and  had  be«n  for  many 
mmthn  piariooa  thereto.   It  wan  agreeA: 

■'It  Is  also  agreed  that  due  to  the  fact  that 
the  idant  of  the  Universal  Shipbuilding  Com- 
pany was  several  miles  distant  from  tbe  ci^  of 
Houston,  and  also  to  the  -fact  that  transporta- 
tion facilities  to  such  plant  were  limited,  and 
doe  to  the  lack  of  housing  facilities,  and  to  the 
fact  that  at  the  time  and  {dace  there  was  a 
scarcity  of  skilled  and  experienced  labor,  it 
became  necessary  to  provide  transportation, 
for  the  employes  of  Universal  Shipbuilding 
Company  engaged  in  the  work  of  shipbuilding 
at  its  i^ant  in  question,  and  said  transporta- 
tion was  in  fact  provided  for  said  employes 
to  asrry  them  from  the  Southern  Pacific 
(Grand  Central)  Station,  in  the  city  of  Hous- 
ton, to  said  ship  building  plant,  and  from  said 
plant  on  tbe  return  trip  to  said  station.  At 
the  time  of  the  injuries  sustained  b;  said  James 
Leonard,  above  mentioned,  and  for  a  consid- 
erable period  prior  thereto,  the  trsnsportatlon 
of  the  employes  to  and  from  their  work  was 
without  cost  to  said  employes,  the  same  being 
carried  forward  into  the  transportation  cost 
paid,  in  addition  to  the  daily  wage  became  and 
was  a  part  of  the  contract  of  employment  be- 
tween tbe  employes,  including  the  said  James 
Ticonard  and  the  said  Universal  Shipbuilding 
Company.  The  train  upon  which  said  employes 
were  carried  to  and  from  their  work  was  oper- 
ated on  a  certain  fixed  sdiedule,  and  was  not 
a  train  exclusively  tor  such  employes,  but  em- 
ployes of  other  industries  were  carried  to  and 
from  their  work  thereon,  and  at  the  same 
charge  per  man.  Ta  the  ease,  however,  of  the 
shipbuilding  employes  at  the  time  of  the  Inju- 
ries to  James  Leonard,  and  for  some  time  prior 
thereto,  tbe  commatatioQ  tickets  used  for  tbe 
purpose  were  furnished  to  its  employes  by  the 
Universal  Shipbuilding  Company  at  its  ship- 
yard, said  tickets  being  regularly  Issued  by  tbe 
Federal  Railroad  Administration,  and  being 
paid  for  to  said  Hallroad  Administration  hf 
Universal  Shipbuilding  Company  in  accordance 
with  the  arrangements  tberetofore  made  to  re- 
lieve the  employes  of  tbe  cost  of  said  trans- 
portation. The  ships  were  being  built  by  said 
Universal  %fpbnili&ig  Company  on  a  basis  of 
cost  plus  a  percent^e  computed  thereapiu  as 
profit,  and  the  additional  expense  of  trana' 
porting  the  men  to  and  from  their  work  was 
under  autiwrity  of  the  Emergency  Fleet  Cor- 
poratJon,  acting  for  the  United  States  govern- 
ment, included  as  a  part  of  the  cost  of  bnUding 
the  ships.  The  trains  upon  which  the  employes 
in  question  rode,  and  the  tracks  upon  which 
they  were  operated,  were  in  no  aense  under 
the  control  of  tbe  Universal  Shipbuilding  Com- 
pany, but  were  under  the  control  of,  and  oper- 
ated by,  the  T^ted  States  Federal  Admbila- 
tratdon  of  Bailroada,  and  each  and  every  em- 
ploye who  rode  upon  such  train  or  trains 
thereby  became  a  passenger  and  occupied  tbe 
relation  of  passenger  to  tbe  Federal  Adminis- 
tration of  Railroads  aa  earrier." 

This  arrangsmmit  for  the  payment  of  the 
tranq>ortatUB,  as  set  forth  in  the  above 
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^fteemeut,  wu  made  t»y  tin  Universal  Sblp- 
building  Company  under  aothority  glvoa  by 
the  BmiBtgiaicj  Fleet  Gotporatiini,  and  as 
shown  by  the  BgreemMit,  the  cost  ot  this 
tranaportatieD  was  carried  Into  the  coat  of 
the  tfilps,  and  the  ahlpbolldlng  company  was 
allowed  the  same  percentage  of  profit  on  the 
cost  of  this  transportatim  as  on  the  other 
Items  ot  expense  Incurred  In  building  ships. 
In  other  words,  every  time  James  Leonard 
rode  to  and  from  the  ship  plant,  he  was  mak- 
ing money  for  his  ranployer.  This  transpor- 
tation was  allowed  the  employes  of  shipyards 
by  virtue  of  the  Macy  award,  and  in  connec- 
tion with  this  award  it  was  agreed: 

"It  is  farther  agreed  that  such  award  was 
adopted  1^  and  put  into  effect  at  once  by  said 
Universal  Sbipbuildiog  Compaoy,  and  that  the 
same  was  effective  until  after  November  11, 
1918,  and  that  the  said  James  Leonard  and  the 
other  employes  of  said  Universal  Shipbuildins 
Company  would  have  been  compelled,  had  it 
ilbt  l>eea  for  such  free  transportation  to  and 
from  such  shipyards,  to  spend  regulariy  more 
than  10  cents  a  day  in  coming  to  and  from  their 
work  at  such  shipyards,  and  that  the  trans- 
portation actaally  furnished  was  famished  to 
the  emplcfffis  of  said  shipyards  by  reason  ot 
the  facts  above  set  forth,  and  by  reason  of  the 
contract  and  agreement  between  snch  Universal 
Shipbuilding  Company  and  its  employes,  and 
by  reuBOD  of  the  Macy  award  above  set  forth." 

The  following  agreement  was  made  as  to 
the  immediate  drcmnstances  under  whldi 
James  Leonard  was  Injured: 

"It  is  farther  agreed  that  on  or  about  said 
October  29,  1918,  the  said  James  Leonard 
boarded  said  train  at  Houston,  Tex.,  for  the 
purpose  of  proceeding  to  the  plant  of  said  ship- 
building company,  which  vas  several  mUes  dis- 
tant, and  performing  his  daily  duties  at  sudi 
plant;  that  in  due  course  sidd  train  reached 
the  plant  of  said  shipbuilding  company,  and  the 
said  James  Leona^,  together  witib  several 
hundreds  of  the  other  employes  of  said  sbip- 
buDding  company,  got  off  said  train  and  started 
toward  the  entrance  gate  of  said  shipbuilding 
company,  in  order  to  begin  the  daily  work; 
that  after  leaving  said  train,  and  before  the 
reacliing  of  said  entrance  gate,  bat  while  yet 
on  the  railroad  right  of  way,  the  said  Jamea 
Leonard  and  other  employes  with  and  around 
him  were  notified  by  said  shipbuilding  company 
by  means  of  a  signal  nsed  for  that  purpose 
that  no  work  would  be  performed  on  that  day, 
which  signal  was  given  by  reason  of  the  fact 
that  at  that  time  it  was  raining;  that  the  said 
James  Leonard  immediately  turned  around  and 
started  back  to  said  train,  and  in  order  to 
board  said  train,  in  order  to  return  to  Houston, 
Tex.,  jumped  across  a  ditch  betwem  him  and 
ssid  train;  and  that  in  so  dohig  the  said  Jamea 
Leonard  received  the  injuries  from  which  he 
subsequently  died. 

*'It  is  also  agreed  that  1>efore  said  Injuries 
above  set  forth  the  said  James  Leonard  was  a 
strong,  healthy,  able-bodied  man,  but  that  in 
Jumping  said  ditch  in  order  to  get  on  board 
said  train,  the  same  James  Leonard  suffered 
a  rupture  of  the  small  intestines,  from  which 
peritonitla  deTel<q;>ed,  and  tiiat  by  reasm 


said  Injuries  and  said  peritonitis  the  oald 
James  Leopard  died  in  HoustiOD,  Tex.,  on  m 
about  the  9th  day  of  November,  1918,  and  that 
the  death  of  said  James  Leonard  was  due  di- 
rectly and  proximately  to  die  injaries  reertred 
by  him  as  aforesaid." 

On  these  fadts,  appellant  assigns  error 
against  the  judgment  of  the  court  on  the 
ground  that  "the  deceased,  James  Leonard, 
did  not  sustain  an  Injury  In  the  course  of 
his  employment,  as  that  term  is  defined"  la 
the  Texas  Workmen's  Compensation  Act. 
Part  4,  I  1,  of  this  act  (Vemcm's  Ann.  C^v. 
St.  Supp.  1918,  art  624e--82),  la  as  foUows: 

"He  term  *injury  sustained  in  the  course  of 
employment,*  as  used  in  thie  act,  shall  not 

include: 

"1.  An  Injury  caused  by  the  act  of  Ood,  on- 
less  the  employe  Is  at  the  time  engaged  tn  the 
performance  ot  duties  that  subject  him  to  a 
greater  batard  from  the  act  of  God  respen^Ua 
for  the  injury  than  ordinarily  apidies  to  the 
general  public. 

"2.  An  iujury  caused  an  act  of  a  third 
person  intended  to  injure  the  employe  because 
ot  reasons  personal  to  him  and  not  directed 
against  him  as  an  employe,  or  because  ot  his 
employment. 

"8.  An  injury  recdred  while  in  a  state  e< 
intoxication.- 

'*4.  An  injury  caused  by  tbs  emptoye's  wHl- 
fnl  intention  and  attempt  to  injnre  himself,  or 
to  unlawfully  injure  some  other  person,  bat 
sball  include  all  injuries  of  evuy  kind  and 
character  liavlng  to  do  with  and  originating  in 
the  work,  business,  trade  or  profession  of  the 
employer  received  by  an  employ^  while  engaged 
in  or  about  the  furtherance  of  the  affairs  or  bnsi- 
ness  of  his  employer  whether  i^ui  the  em- 
ployer's premises  or  dsewhere.** 

[1,  >1  The  purpose  of  Oils  act  Is  to  provide 
a  means  tor  speedy  adjustment  ot  industrial 
accUent^  and  to  insure  compensation  to 
those  injured  within  Its  terms.  To  effectuate 
that  purpose  Its  provisions  ahould  be  liberally 
construed  In  favor  CKf  those  elalmtng  com- 
pensatlon.  We  believe  this  claim  for  com- 
pensation cranes  within  the  meaning  of  the 
quoted  section  of  this  act  Tba  employte  ot 
the  Universal  Shipbuilding  Company  lived  in 
the  city  of  Houston,  and  It  was  necessary  to 
transport  them  from  the  city  to  the  plant, 
and  in  addition  to  tta^r  dally  wages  these 
^ployes  were  entitled  to  this  transporta- 
tion. It  was  as  much  a  part  ot  the  contract 
as  the  compMisation  for  the  l^bor  performed ; 
It  being  agreed  that — 

"In  addition  to  the  dally  wages  [the  trans- 
portation] became  and  was  a  part  of  the  con- 
tract of  employment  between  tiie  employes,  in- 
duding  the  said  James  Leonard  and  the  said 
Universal  Shipbuilding  Company.*' 

Leonard's  employer  ejected  the  means  ot 
such  transportation,  bought  the  tidcet,  and 
deUveied  It  to  hUn.  While  neither  the  tmla 
nor  tlie  trade  were  under  Oi»  ocmtrol  ot  the 
employer.  It  vas  the'  meane— we  mifiht  aay 
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agent—of  the  onployer  in  transportlitK  its 
employes  from  their  homes  to  their  plftce  ot 
work.  This  trao^rtation  was  "incidental 
to"  LecHDard's  employment — was  a  part  of 
the 'contract,  and  in  fact  a  part  of  his  c<Hn- 
poisacion.  It  was  said  in  Donovan's  Case, 
217  Mass.  76,  78,  lOi  N.  B.  431.  Ann.  Cas. 
19150,  778,  779: 

"The  finding  of  the  Industrial  Accideot  Board 
that  DoDOvan's  transportation  was  incidental 
to  his  employment'  fairly  means,  in  the  con- 
nection in  vrhiA  it  was  naed,  tiiat  It  was  one 
of  the  Incidents  of  his  employment,  that  it 
was  an  accesaory,  collateral,  or  subsidiary  part 
of  bis  contract  of  employment,  something  added 
to  the  principal  part  of  that  contract  as  a 
minor,  but  none  the  less  a  real  feature  or  de- 
tail of  the  contract" 

Leonard  was  on  his  way  to  his  work, 
trareling  In  the  nsual  wsy  over  the  route 
selected  by  his  employer,  and  as  directed  by 
his  employer.  While  not  on  his  employer's 
premises,  he  was  in  'obedience  to  the  orders 
of  his  employer,  and  was  Injured  In  the 
course  of  bis  obedience  to  such  orders.  The 
duties  of  his  employment  did  not  end  at  the 
gates  of  the  plant,  for  the  employer  had  con- 
tracted to  carry  him  back  to  the  city,  and  the 
cost  of  such  transportation  was  not  an  over- 
head expense,  to  be  talcen  care  of  In  the  price 
charged  for  the  finished  product,  but  was  It- 
self 8  direct  source  of  revenue  and  profit  It 
seems  to  us  that  the  rule  annowced  in 
Donovan's  Case,  supra,  Is  applicable  to  the 
facts  of  this  case,  to  wit: 

"There  have  been  several  deciaions  in  Eng- 
land as  to  when  and  Iu>w  far  an  employ^  can 
be  said  to  have  been  in  the  employ  of  bis  mas- 
ter, while  traveliog  to  and  from  Us  work  in  a 
rehicle,  or  means  of  conveyance  provided  by 
tiw  latter,  and  bow  Ux  injuries  reodved  in 
sneh  a  conrcyaiiee  can  be  said  to  have  arisen 
ont  of  and  in  the  course  of  the  employment. 
Many  of  these  deciaions  have  been  cited  and 
discussed  by  Professor  Bohlen  in  25  Harvard 
ti.  Review,  401  et  seq.  From  his  discussion 
and  the  cases  referred  to  by  him,  and  from  the 
laler  declsiooa  of  the  Engliah  courts,  the  rule 
has  been  established,  as  we  consider  in  accord- 
ance with  aonnd  reason,  that  the  employer's 
liability  in  such  cases  depends  upon  whether 
the  conveyance  has  been  provided  by  htm,  aft- 
er the  rnl  beginning  of  the  employment  in 
compliaocs  virith  one  of  the  implied  or  express 
terms  of  the  contract  of  employment  for  the 
mere  use  of  the  employes,  and  is  one  which 
the  employes  are  required,  or  as  a  matter  of 
right  are  permitted,  to  use  by  virtue  of  that 
contract" 

Peculiar^  so  tat  this  case^  because  of  the 
profit  and  advantage  accruing  to  the  employ- 
er through  such  transportation.  We  conclude 
that  I<eonard*8  Injury  did  originate  in  his 
work,  and  was  received  In  the  course  of  his 
anployment,  and,  at  the  time  of  receiving 
such  Injury,  that  he  was  engaged  In  the  fui^ 
theranoe  of  his  master's  business.  Tba  tact 
that  he  did  not  work  that  day,  and  that  ap- 


pellant received  no  premium  for  his  services 
on  that  day,  are  not  ctmtrolllng.  Leonard 
was  at  the  place  of  his  employment  under 
the  terms  of  his  contract  Being  there  und^r 
these  circumstances,  the  relation  of  employer 
and  employ^  existed,  within  the  meaning  of 
the  Workmen's  Compensation  Act  Appel- 
lant did  not  contract  with  the  shipbuilding 
company  to  pay  compensation  to  employ&i 
only  on  the  days  they  worked,  but  "while  en- 
gaged in  or  about  the  furtherance  of  the  af- 
fairs or  business  of  their  employer." 

In  support  of  its  assignment,  appellant  cites 
the  Dlnkhis  Case.  211  &  W.  M9,  an  opinion 
by  this  court  In  which  writ  of  error  was  de- 
nied by  the  Supreme  Court  and  Bausch  v. 
Standard  Shipbuilding  Corporation,  111  Misc. 
Rep.  450.  181  N.  Y.  Supp.  613.  The  Dinklns 
Case  is  so  different  from  this  case  on  its  facts 
that  we  do  not  consider  it  In  point  The 
Rausch  Case  Is  somewhat  similar  on  its  facts, 
but  it  does  not  appear  from  the  statement 
of  the  case  that  the  defendant  wag  receiving 
a  profit  on  the  cost  of  transportation;  also 
it  appeared  from  the  statement  of  the  case 
that  the  transportation  "in  no  wise  figured  In 
the  pay  or  wages  of  the  plaintilTs  intestate." 
Here,  as  we  have  seen,  It  was  expressly 
agreed  that  the  cost  of  this  transportation, 
was  "a  part  of  the  contract  of  employment." 

As  appears  from  the  agreed  statement  of 
facts,  the  trains  upon  which  James  Leonard 
rode,  and  the  tracks  on  whlc^  these  trains 
were  operated,  were  not  uunder  the  control  of 
the  Universal  Shipbuilding  Company,  but 
were  under  the  control  of  and  operated  by 
the  United  States  Federal  Administration  of 
Railroads,  and  Leonard,  while  riding  on  such 
train,  was  a  passenger  and  occupied  the  rela- 
tion of  passenger  to  the  Federal  Admlnlstra- 
titm  of  Railroads,  as  carrier.  We  do  not  be- 
lieve that  this  fact  took  Leonard  from  un- 
der the  protection  of  the  Workmen's  Com- 
pensatifm  Act  Had  he  been  injured  under 
circumstances  creating  a  liability  against  the 
Railroad  AdminlstratloD,  the  appellee  would 
have  had  an  election  of  remedies.  It  would 
not  have  defeated  the  right  to  compensation. 
Workmen's  Compmsation  Act  part  2,  |  6a 
(article  5246—47). 

Appellant's  fourth  assignment  ot  error  Is: 

"The  trial  court  erred,  to  the  prejudice  of 
the  plaintiff  In  error,  in  decreeing  any  amoont 
of  compensation  to  the  defendants  beyond 
that  which  had  matured  upon  the  basis  of 
weekly  payments  to  the  date  of  Jndgmait" 

The  proposition  is: 

"Since  the  accrued  compensation  at  the  time 
of  the  trial  amounted  to  -9990,  the  decreeing  of 
$1,027.^  as  doe  on  the  dat«  of  the  judgment 
was  error." 

We  find  the  following  notation  in  pencil 
writing  under  this  proporitloa: 

"This  question  wiU  be  withdrawn  by  consent 
of  counsd,  as  per  agreement  on  triid  of  the 
case.** 
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The  judgment  of  tiie  trial  4!oart  in  decree- 
ing enccesslTe  executions  for  tbe  collection  of 
tbe  eompeoBatlon  as  It  matuiet  Is  mutalned 
by  U.  S.  Fldtiltr  A  Ouaran^  Go.  t.  Davla, 
212  8.  W.  242. 

Bdlering  Oiat  flila  case  was  correctly  tiled, 
flu  Judgment  <tf  tbe  trial  court  la  aflSrmed. 
This  ord«r  Is  made,  howoTer,  wldiout  preju- 
dice to  the  rl^ta  ot  ajv^ant  to  reopen  the 
ease,  should  conditions  arise  whldi,  under  the 
Worfemen'B  Compensation  Act,  would  termlr 
nate  appellee's  right  to  receive  compouatlon. 
In  making  this  order,  It  Is  our  purpose  to  de- 
cree that  the  Interest  of  appellees  In  this  re- 
covery diaU  be  held  by  them  under  the  n- 
Btrictlons  and  prlTlleges  provided  1^  tlie 
Workmen's  GnnpensatUm  Act 


WILCOX  V.  CRAWFORD.    <N«.  1221.) 

(Oonrt  «t  Clvfl  Appeals  ot  Texas.   El  Paso. 
iUj  26t  llOl.} 

1.  Trial  «=»390— Court  may  refute  to  make 
and  file  llndlngs  and  oonoiusions  before  entry 
of  Judgmeat,  In  view  of  atatata. 

Since  Vemon'a  Sayles'  Ann.  Or.  St  1914. 
art  207^  provides  that  the  judge  shall  have  10 
days  after  sdjoummettt  In  wUch  to  prepare 
his  flotfings  of  fact,  and  conduBioDs  of  law,  it 
is  not  error  for  the  court  to  decHae  to  make 
and  file  hia  findings  before  entry  d  jadgment 

2.  Mines  and  nlnerals  «=74— Bsyer  of  inter- 
est In  lease  under  executory  eontraot  held  en- 
titled to  recover  amount  paid  as  tor  failure 
of  eonaidoratlon. 

Where  the  buyer  within  the  time  prorided 
for  in  bia  executory  contract  'or  the  parchase 
of  an  Interest  In  an  oil,  gas,  and  minend  lease, 
approved  tbe  title  and  tendered  tbe  balance  of 
tbe  consideration  end  demanded  a  deed,  but 
the  seller  was  unable  to  perforio,  for  the  rea- 
son that  his  option  contract  to  purchase  from 
the  record  owner,  which  he  assigned  to  the 
buyer,  had  expired.  Tbe  buyer  was  entitled  to 
recover  the  amount  paid  as  for  faflnre  ot  con- 
sideration. 

3.  Payment  «sa>73  (4)— Evldeoee  of  payment  of 
check  held  eufflolent. 

Where  plaintiff  executed  and  delivered  to 
defendant  a  check  for  $500,  which  was  indorsed 
by  defendant  and  marked  "paid"  by  a  bank, 
^ere  was  snflicient  evidence  to  sustain  a  find- 
ing of  payment  of  the  950O. 

4.  Mines  and  minerals  ^74— Where  seHar  of 
Interest  In  lease  falls  te  perform,  pnr^aser 
entitled  to  Interest  oa  as  advaaoe  paymaat 
recovered. 

Where  purchaser  of  an  interest  in  oil,  gas, 
and  mineral  lease  recovered  from  tbe  seller  a 
■nm  paid  in  advance  to  the  seller  for  the  in- 
terest, which  the  seller  could  not  convey,  the 
pnrdiaser  was  slao  entitled  to  Interest  on  sudi 
sum  from  the  date  of  its  payment 


Appeal  tnm  Bnnflanfl  Oomity  Oonrt  at 
taw;  B,  I*.  Butt  Judge. 

Action  by  Frank  Crawford  against  J.  T. 
Wilcox.  Judgment  for  plaintiff  and  defend- 
ant appeals  from  the  judgment  and  from  an 
order  denying  a  new,  trial.  Affirmed. 

Harry  EL  Pratt,  of  Gastland.  for  appellant 
Carl  P.  Springer,  of  Eastland,  for  appellee. 

PKB  CDRIAK.  Frank  Crawford  brongbt 
this  suit  against  J.  T.  Wilcox  to  xacorer  of 
him  the  sum  of  fGOO,  alleged  to  lam  beat 
paid  by  him  to  WUcox  as  a  part  consWera- 
tlOD  for  an  oil.  gaa,  and  mineral  mtereet  In 
certain  lands  described,  said  Interest  alleged 
tb  be  equal  to  five  acres  of  royftll7  undivided 
In  the  landa  described.  Tbe  suit  is  based  iq>- 
oo  tbe  following  contract: 

"The  State  of  Texas,  Comity  of  Bastland. 

**J.  T.  Wilcox  has  agreed  to  sell  and  Frank 
Crawford  has  sgreed  to  buy  the  oQ,  gas  end 
other  minersls  subject  to  sn  oil  snd  gas  lease 
on  same  in  favor  of  CsldweU  Oil  Co.,  as  fol- 
lows: 

"Acreage:   5  foil  seres  of  royalty  therein. 

"Land:  me  S.  %  of  Sec  458,  S.  P.  By.  Co. 
the  N.  W.  M  of  Sec.  36,  Block  4,  H.  4  T.  C. 
Ky.  Co.  the  N.  %  of  N.  B.  %  Sec.  86,  BL  4,  H. 
&  T.  0.  Ry.  Co. 

^'Consideration:  $1,500.00  as  foUows:  9600.- 
00  paid  upon  approval  ot  title  this  day  by 
check  on  the  City  National  Bank  of  Eastland 
to  be  $1,000.00  additional  sixty  dsys  from  date 
hereof,  with  no  Intnrest  on  same.  Upon  pay- 
ment of  said  $1,000  and  delivery  of  said  $500:00 
check  above  on  or  before  August  10,  1819,  said 
royalty  deed,  also  in  escrow  with  a  copy  of 
this  contract  shall  be  delivered  to  Crawford. 

"Abstract:  to  be  furaiahed  for  examination, 
and  Crawford  has  full  ten  days  in  wbicb  to 
bave  same  examined.  Tiiis  deal  to  be  closed 
only  in  -event  that  title  to  said  land  is  good  and 
merchantable  In  W.  H.  Orcen,  in  tbe  optaiion 
of  attorneys  for  Crawford  who  are  to  be  ex- 
clusive judges  of  ssid  title.  If  title  proves  de- 
fective and  Is  not  made  aercAantaUe,  said 
$500.00  cbecA  to  be  returned  to  Crawford.  If 
title  is  good  and  merchantable,  and  Crawford 
fails  and  refuses  to  pay  said  additional  sum  of 
$1,000.00  as  herein  stipulsted.  then  said 
$500.00  to  be  psld  Wileox  as  U^ddated  daa- 
agee  herein. 

Date:  Jane  10^  1919. 

"J.  T.  Wilcox. 
"Vrank  <^wf  oii 

"Witness: 
"V.  T.  Seaberry." 

Crawford  alleged  Oiat  at  ttie  Ume  of  the 
making  of  the  above  contract  be  paid  to  WO- 
cox  the  $500  called  for  in  the  contract  and 
that  it  was  fully  understood  and  agreed  by 
the  parties  to  the  contract  that  In  case  Wil- 
cox should  for  any  reason  fail  or  refuse  to 
deliver  a  proper  conveyance  of  Uie  prtq;»ertT 
WUcox  should  return  to  blm  tiie  ^00  paid. 
He  alleged  his  abiUty  and  wUUngneaa  to  dis- 
charge his  part  of  tbe  contract  and  so  noti- 
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fled  WilooK»  but  Oat  WHoqk  raCliMd  to  com- 
ply with  the  temiB  of  the  contract,  and  reftis- 
ed  to  make  proper  conr^ance  of  the  pn^r- 
ty,  and  refused  to  retani  to  him  the  ^100  paid. 
Appellant  answered  by  general  demorrer  and 
geiieral  denial.  Hie  case  waa  tried  without  a 
Jury,  and  the  court  rendered  Judgment  for 
Orawfocd  for  $500,  with  interest 

WUou  filed  a  motloa  tor  a  new  trial, 
whicdi  tb»  court  oToruled  to  which  ruling 
Wilcox  excepted  and  gave  n«tlce  of  appeaL 
Appellant,  upon  the  commencement  of  the  tri- 
al on  the  1401  day  of  June,  1910,  requested 
the  court  to  make  flndlngs  of  fioct  before  the 
entry  of  the  oourt*B  Judgment,  which  request 
the  court  refuted  to  «««iply  with,  statins 
that  he  would  make  sodi  findings  after  Judg- 
ment, but  not  before. 

The  court  made  and  filed  flndli^  of  £act 
and  coBdualons  law.  Briefly  stated,  the 
court  found  that  the  abore  cmtract  was 
made  and  altered  Into  1^  appelant  and  ap- 
pdlee;  that  said  contract  together  wiUi  a 
deed  to  BtiA  nqralty,  were  placed  In  tlie  Xlnt 
State  Bank  of  Eastland,  to  be  held  in  ee- 
crow;  that  on  June  10, 19U^  Orawfincd  deliv- 
ered to  ^nicox,  through  T.  T.  Seaberry.  his 
dieck  on  Oa  City  Natlmal  Bank  f6r  $500 ; 
that  Wilaa  executed  an  asalgnmoit  of  his 
Interest  in  said  royalty  to  Crawford  and  that 
said  asslgumoit  was  plaoed  with  said  ctm- 
tract  and  TVgaltj  deed  and  held  la  escrow 
by  the  First  State  Bank  of  Eastland;  that 
prlfv  to  the  0(May  pMiod  called  for  tn  the 
c<mtract  Orawford  dnly  tendwed  his  <^eek 
for  $1,000  to  both  flie  bank  and  Wllcoz,  and 
demanded  the  royalty  deed;  that  said  Bank 
refused  to  deliver  any  of  the  papers  held  by 
it;  that  at  no  time  has  appellant  d^lvered 
said  royalty  deed  to  appellee;  that  appellee's 
cdieck  on  the  aty  NaUonal  Bank  for  $S00 
was  duly  indOTsed  by  afv^ltent  and  marked 
paid  by  the  bank, 

[11  Tliere  Is  no  merit  In  the  second  assign- 
ment complaining  of  the  refusal  and  failure 
of  the  court  to  make  and  file  his  findings  of 
fact  and  ooncluslans  (tf  law  prior  to  the  en- 
try of  Judgment. 

Article  2075,  7.  S.,  provides  that  the  Judge 
shall  have  10  days  after  the  adjournment  at 
which  the  cause  may  be  tried  in  such  court 
in  which  to  prepare  his  findings  of  fact  and 
condualous  of  law.  The  Legislature  of  this 
state  has  fixed  the  time  within  which  the  tri- 
al court  in  this  state  must  .make  and  file 
the  fludings  of  fact,  and  the  courts  have  no 
power  to  require  trial  courts  to  perform  that 
service  earlier  than  the  time  fixed  by  the 
Legislature. 

12]  The  first  assignment  claims  reversible 
error  In  entering  Judgmoit  for  appellee  on 
the  ground  that  there  was  no  evidence  to  sus- 
toln  the  Judgment,  the  evidence  showing  that 
anpellee  had  paid  appellant  $500  for  the  ex- 
ecution of  the  assignment  of  appellant's  In- 
Uxeatt  as  called  for  in  the  above  contract; 

2318.W^70 


COtAWTQBD  1105 
&W.) 

the  assignment  having  been  executed  on  June 
27.  1919. 

The  asrignmoit  of  the  interest  1^  an>el- 
tant  to  appcUee  refened  to^  Nads: 

*ToT  and  in  consideration  of  the  sum  of 
$500.00  cash  m  hand  paid  me  by  Frank  Craw- 
ford, the  receipt  whereof  is  hereby  acknowl- 
edged, I,  J.  T.  ^meox,  hereby  assign  and  trans- 
fer my  interest  in  the  attaebed  contract  of 
■ale  to  said  five  uares  of  roralt^  ds  described  In 
said  contract  and  royalty  deed  from  W.  H. 
Green  and  wife,  so  that  said  Crawford  may  pay 
the  additional  sum  of  $1,000.00  to  be  credited 
W.  H.  Green,  and  take  up  said  contract,  and  be 
delivered  said  deed.** 


Tl>e  uilanmMit  was  Mpwd  bf  WUcok  and 
duly  acknowledged.  Crawftnrd  made  tender 
of  the  $1,000,  but  the  escrow  holder  of  the 
royalty  deed  from  Qreen  and  wife  to  Wilcox, 
nnder  instruction  from  Green,  refused  to  de- 
liver to  Crawford  the  Ore^  royalty  deed. 
Thereupon  Oawford  demanded  of  Wilcox 
the  return  to  him  of  the  $500  paid.  This 
Wilcox  refused  to  do.  Wilcox's  contention 
is  that,  having  assigned  his  royalty  Ipterest 
to  Crawford  under  the  assignment  contract, 
and  Crawford,  having  appellant's  intereM  In 
the  five-acre  royalty  he  bad  a  right  to  comp^ 
Qteea  and  wife  to  convey,  and  therefore  ap- 
pellant had  no  right  of  recovery  for  the  $500. 

33ie  interest  Wilcox  had  is  eczpreesed  In  an 
executory  contract  with  W.  H.  Green,  Sr., 
and  wife,  of  date  AprQ  7,  1919.  !n  which 
Green  and  wife,  for  a  consideration  of  $1 
paid,  and  an  additional  $1,000  to  be  paid  up- 
on the  acceptance  of  title,  agreed  to  deliver 
a  royalty  deed  to  the  undivided  flve-ecre  In- 
terest In  172  acres  of  land  described.  The 
royalty  deed  was  executed  by  Green  and  wife 
and  placed  In  escrow  In  the  escrow  bank, 
with  the  direction  to  the  bank  to  deliver  the 
deed  to  Wilcox  upon  the  payment  of  the  $1,- 
000.  WUcox  was  to  have  10  days  In  which  to 
have  his  attorneys  pass  upon  the  title  as  cer- 
tified by  the  abstractors  of  title  when  the  $1,- 
000  was  to  be  paid  to  Green  or  paid  to  the  es- 
crow bank  for  Green.  The  title  was  passed 
upon  by  Wilcox  on  Jnly  27,  1919,  and  was 
satistoctory,  but  the  $1,000  was  not  tendered 
or  paid  to  Green  or  the  escrow  bank  until 
about  the  10th  day  of  august  1919.  On  July 
21,  1919,  Green  wrote  the  bank  to  the  efl!ect 
that  Wilcox's  time  within  which  he  was  to 
sell  the  property  was  up,  and.  If  he  had  not 
then  paid  the  $1,000,  not  to  deliver  the  deed. 

We  have  concluded  that  on  the  10th  day  of 
August,  1919,  Green  having  declared  the  op* 
tion  to  Wilcox  forfeited  for  the  failure  to 
pay  the  $1,000,  Wilcox  had  no  Interest  to  c<m- 
vey,  and  that  his  assignment  to  Crawford 
was  without  consideration.  The  trial  court 
was  not  In  error  In  rendering  the  Judgment, 
as  claimed  in  the  first  assignment. 

[3]  The  evidence  is  sufficient  to  Eustain 
the  court's  finding  that  the  $500  bad  bva 
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paid  tsr  OrawfiwA  to  WUcoz,  as  complained 
ct  In  the  third  and  foarth  aRStgnmoits. 

The  evldmoe  Is  anffldoit  to  mstafn  tbe 
coort'B  flndlns.  aa  complained  of  In  die  flftb 
aaalgnmeat.  tliat  Crawford  tendered  payment 
of  the  11,000  both  to  Wilcox  and  tbe  escrow 
baulc,  and  demanded  the  deUvery  of  the  es- 
crow deed. 

[4]  There  Is  no  merit  In  the  sixth  assign- 
ment c(un[dalnlng  of  the  court's  condnslou  of 
law  that  Grawf&rd  was  ratitled  to  recover  of 
Wilcox  the  ¥900  paid,  with  Interest  from  the 
date  of  its  payment.  Crawford  bad  received 
no  Interest  or  title  to  the  property  sought  to 
t)e  oonv^ed  to  him  under  the  ascdgnment  by 
WUcox. 

I'inding  no  reversible  error,  ttke  caae  la  af- 


CONCHO  CAMP,  NO.  66,  W.  O.  W,  v.  CITY 
OF  SAN  ANGELO.   (No.  5722.) 

(Gourt  of  CUvfl  Appeals  of  Texas.  Austin. 

May  25,  1921.) 

1.  Taxation  ^241  (3)~Voldntary  assodatlon 
not  exempt  is  view  of  ase  of  lodge  room  asd 
Urst  story  of  bsilding  by  others. 

A  benevolent  association  whose  lod^  room 
was  not  only  rented  to  other  charitable  insti- 
totions,  buti  tbe  first  story  of  whose  building 
was  rented  for  commercial  pnrposes,  was  not 
entitled  to  exemptioD  from  taxation  on  its 
property  under  Vernon's  Sayles*  Ann.  Civ.  SL 
1914,  art.  7607,  prescribing  what  property  shall 
be  exempt  from  taxation,  in  view  of  Const, 
art.  8,  {  2,  conferring  power  on  the  Legislature 
to  pass  laws  exemptinf  insUtntions  (m(  purely 
pabUc  charity. 

2.  Taxation  «=»24l  (3)— Looal  eamp  of  benev- 
olent association  not  entitled  to  exoaiptloa  la 
view  of  Its  life  Insurance  feature;  "purely 

public  charity." 
Local  camp  of  voluntary  benevolent  order 
held  not  entitled  to  exemption  from  taxation, 
under  Vernon's  Sayles'  Ann.  Civ.  St.  1914,  art, 
7607,  on  account  of  its  issuing  insurance  poli- 
cies to  its  members,  so  that  it  was  not  sn  in- 
stitution purely  for  public  ohsrity  within  the 
constitutional  authorization  of  the  I^egislature 
to  make  exemptions.   Const,  art  8,  |  2. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Purely 
Public  Charity.] 

8.  Munloipal  oorporatlons  «=9962— Levies  to 
pay  for  funding  bends  and  to  pay  off  Judg- 
ment 01  street  Improvement  bonds  not  lim- 
itation on  power  of  olty  to  levy  taxes  for 
street  improvements  to  extent  of  (5  oeats 
per  $100, 

Jn  view  of  Vernon's  Sayles'  Ann.  Civ.  St. 
1^4,  arts.  882,  924-026,  and  087,  levies  made 
by  the  city  of  San  Angelo  to  pay  off  funding 
bonds  issued  In  1908,  and  to  obtain  funds  to 
psy  off  a  judpnent  obtained  against  the  city 


on -street  Improvement  bonds  issued  In  1890, 
Afllff  not  to'  have  constituted  any  limitation  on 
the  power  of  the  city  to  levy  taxes  for  street 
improvements  to  the  extent  d  15  centa  (m 
the  9100. 

4.  MHiolpal  oorporatloM  «=»926,  951— Previ- 
sion te  fujf  Interest  on  and  oreate  slaUai 
fund  for  blfk  seboel  bends  la  year  el  dating 
proper  thoogfe  they  were  act  sold  aatll  next 
year. 

Where  certain  high  echoed  bonds  issued  by 
a  city  were  to  bear  interest  from  May  1,  1914, 
it  was  proper  that  provision  should  t>e  made  to 
pay  interest  and  create  a  sinking  fund  for  tbe 
year  1914,  as  well  as  all  subsequent  years, 
though  the  bonds  were  not  sold  snd  In  such 
sense  not  issued  until  June,  191& 

Appeal  from  District  Court,  Tom  Green 
County;  J.  W.  Tlnuulns,  Jndge^ 

Snlt  by  the  City  of  San  Angite  agalnat 
Concho  Campb  Na  66,  Woodmen  of  the 
World.  From  Indgmeat  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

BUI,  Lee  ft  Hill,  of  San  Angelo,  for  mt- 

pellant 

Job.  Spence*  Jr^  at  San  Angdo*  tor  ap- 

p^e& 

KBX,  a  J.  Appellee  brought  this  suit 
agalnat  appellant  to  recover  taxes  allied,  to 
be  due  for  the  yeara  1900  to  1014,  Inclnslve, 
on  appellftBt'B  lot  and  lodse  building  In  tbe 
dty  of  San  Angeio.  An>ellant  defended  iq»- 
on  the  ground,  flrat,  that  the  property  was 
exempt  from  taxation  onder  the  Ctmstltutlon 
and  laws  of  T^aa;  and,  secmd,  that,  If 
not  80  exempt,  some  of  the  taxes  sought  to 
be  recovered  were  lU^^  because  ap];»ellee 
had  no  power  to  levy  and  collect  them.  The 
case  was  submitted  to  the  OHirt  wlttiont  a 
jury,  upon  an  agreed  statement  oif  tuta,  and 
Jodffueat  was  rendered  Xbr  appellee;  and 
appellant  has  brought  the  case  to  this  court 
and  InsistB  that  tbe  judgment  atiould  be  re- 
versed. 

The  case  has  beoi  held  under  aubmlssloii 
longer  than  usual,  awaiting  the  decision  of 
tbe  Supreme  Court  In  Olty  of  Houston  t.  . 
Scottish  Bite  Benevolent  Assodatioo  et  aL. 
230  S.  W.  978.  which  case  has  been  recently 
decided  by  that  court 

TJnder  the  ih^  and  second  assignments  of 
error,  appellant  contends  that  the  property 
Is  exempt  from  taxation.  As  pertinait  to 
that  question,  we  copy  from  appellant's  brief 
the  following  statement: 

"Appellee,  in  the  yeara  for  which  it  seeks  to 
recover  taxes,  was  a  municipal  corporation, 
created  and  existing  under  the  general  laws  of 
Texas.  The  plaintifTs  first  amended  petition 
npon  which  the  case  was  tried  was  in  the  usual 
form,  and  alleged  that  the  appelant  was  a  vol- 
untary benevolent  assodadon  owning  tiie  real 
eatate  deaerifaed  therein  wfaldi  was  held  for  It 


iPer  etbor 


M  nme  topic  and  KBT-NUUUUR  Is  all  Ker-Nomberod  DiswU  and  ladsxss 


Digitized  by 


Google 


Tex.) 


OONCHO  CAMP,  NO.  M,  W  O.  W.  v.  CITT  OF  SAN  ANGELO 

rtSl  B.W.)  ' 


U07 


b7  its  trnsteeB.  Appellant,  besides  its  demur- 
rers, filed  a  general  deni^  and  a  special  an- 
swer in  which  it  denied  liability  for  the  taxes, 
its  said  special  answer  being  as  follows: 

**  'For  farther  and  special  answers  herein,  de» 
fendast  deniM  tiiat  its  Mid  propwty  in  plain- 
tUTs  -  petltioB  described  was,  for  the  years 
tiiwein  mentioned  and  alleged,  subject  to  taxa- 
tion by  plaintiff,  bnt  it  avers  that  the  same 
was,  under  the  ConstittitioQ  and  laws  of  Texas, 
exempt  from  taxation  in  this,  tliat  defendant 
was  the  owner  of  said  lot  and  had  erected 
thereon  a  two-atory  brick  building,  tlte  unper 
story  being  osed  by  defendant  as  a  place  for 
holding  its  meetings,  and  renting  to  other  socie- 
ties tke  use  thereof  for  thdr  meetlim  and  tlie 
lower  or  ground  floor  thereof  was  rented  for  a 
store;  that  said  bulldiog  was  not  ased  by  de- 
fendant with  a  view  of  profit,  and  that  all  of  the 
rents  arising  therefrom  were  appropriated  by 
defendant  solely  to  pay  its  current  lodge  ex- 
penses, and  for  the  benefit  of  its  sick  and  dis- 
aided  members  and  their  families,  and  for  the 
burial  of  Its  memliers  and  their  families,  and 
for  the  maintenuwe  of  Its  members  when  im- 
aUe  to  proiride  for  theraselTes,  besides  other 
bsncTOlent  and  charitable  purposes  often  done 
and  performed  by  It  Defendant  avers  that  it 
is  a  local  camp  at  San  Angelo  of  what  is  known 
aa  the  Woodmen  of  the  World;  that  at  such 
local  camp  it  dispenses  aid  to  its  members  and 
others  in  sickness  or  distress  or  death  witiiout 
regard  to  poverty  or  ridies  ci  the  redpient; 
that  its  funds,  property,  and  assets  are  placed 
and  bound  to  rdleve  and  minister  to  the  relief 
of  its  members  when  In  want,  sickness,  and  dis- 
tress, and  to  edncate  and  maintain  the  orplians 
of  its  deceased  members;  that  the  sourcsB  of 
its  iacome  and  means  of  raising  money  with 
which  to  discharge  its  benevolent  and  chari- 
table purposes  is  raised  by  monthly  dues  upon 
its  members  and  the  rental  from  said  building, 
all  of  which  is  appropriated  and  used  for  the 
purposes  aforesaid,  that  by  reason  of  the  tacts 
the  defendant  is,  within  the  meaning  of  the 
Constitution  and  laws  of  Texas,  a  public  diar- 
ity,  engsged  In  a  purely  charitable  work,  and 
as  sudb  its  property,  money,  and  assets  are 
exempt  from  taxation,  and  this  it  Is  ready  to 
verify.' 

"The  admitted  facts  show  that  appellant  is 
a  local  subordinate  camp  of  the  Sovereign 
Oamp  of  the  Woodmen  of  the  World;  that 
said  Sovereign  Camp  of  the  Woodmen  of  the 
World  Is  a  fraternal,  beneficiary,  benevolent 
society,  organized  and  existing  under  the  name 
of  the  Sovereign  Gamp  of  the  Woodmen  of  the 
World,  with  head  office  at  Omaha,  Neb.,  the 
object  of  the  society  being  to  combine  Its  mem- 
bers into  a  secret,  fraternal,  beneficiary  and 
benevolent  society;  to  comfort  the  sick,  and 
cheer  the  unfortunate  by  attention  and  minis- 
trations in  time  of  sorrow  and  distress;  to 
promote  fraternal  love  and  unity;  to  create  a 
fund  out  of  which,  on  the  death  of  a  member, 
a  sum  not  exceeding  $3,000  may  be  paid  to  the 
beneficiary  named  by  the  deceased  member,  and 
to  erect  a  monament  at  his  grave,  such  fund 
for  the  payment  of  the  death  losses  to  the 
beneficiary,  and  the  erection  of  a  monument  to 
the  deceased  member,  being  raised  by  advance 
assessments  against  each  member  talcing  in- 
■  surance  therein,  based  upon  his  age  at  nearest 
tdrthday  at  date  of  his  admission  as  a  member, 
aeeorAnc  to  a  ipedfled  table  prescribed  by 


said  Sovereign  Oamp  according  to  tiie  amount 
of  insurance  taken. 

"The  appellant  is  a  local  camp  of  said  so- 
ciety at  San  Angelo,  Tex.,  and  under  the  juris- 
diction of  the  Sovereign  Camp  having  its  head 
office  at  Omaha,  Neb.,  and  collects  from  eaeh 
beneficiary  member  the  advanced  assessments 
under  benefit  certificates  wldch  may  be  issued 
to  him,  and  remits  the  same  to  the  Soverdgn 
Oamp  at  Omaha,  Neb. 

"The  appellant,  for  the  years  1909  to 
inclusive,  owned  the  west  26  feet  of  lot  No.  7. 
block  13,  in  the  city  of  San  Angelo,  upon  wtiicb 
it  had  a  two-story  brick  building  erected,  the 
second  story  of  which  is  used  as  a  lodge  room 
for  the  purpose  of  bidding  the  meetings  of  the 
local  society,  and  is  also  used  by  other  societies, 
who  pay  rent  to  appellant  for  such  use;  the 
ground  fioor  of  said  biUldlng  is  used  by  appel- 
lant for  rental  purposes,  and  during  the  years 
mentioned  WW  rented  and  occupied  as  a  store, 
monthly  rentala  being  paid  by  the  tenant  to 
appellant. 

"The  titie  to  said  property  Is  held  and  Tested 
In  appellant,  and  the  Sovereign  Oamp  has  no 
titie  or  interest  in  said  lot  and  building,  and 
none  of  the  rents  or  revenues  therefrom  go  to 
or  constitute  any  fnnd  to  the  Sovereign  Oamp 
having  its  head  office  at  Omaha,  Neb.,  and  no 
part  thereof  is  used  for  the  payment  of  death 
losses  and  monament  purposea. 

"Appellant  levies  and  collects  from  its  mem- 
bers monthly  dues  of  S5  cents  per  month, 
which,  together  with  rents  received  by  defend- 
ant from  aaid  bnllding,  eonstitute  a  fond  wholly 
under  the  control,  ase,  and  disposition  of  ap- 
pellant, over  wUch  tiie  Soverel^  Camp  of 
Omsha,  Neb.,  has  no  ctratrtd  whatever;  that 
said  montlily  dues  and  rents  aforesaid  are  ap- 
propriated by  appellant  solely  to  sustain  it 
and  to  pay  its  current  expenses,  and  for  the 
benefit  of  the  sick  and  disabled  members,  and 
their  families,  and  the  burial  of  the  same,  and 
for  the  maintenance  of  members  when  unable 
to  provide  for  themselves,  and  the  fund  so 
arising  from  said  rentals  and  monthly  dues  are 
bound  by  the  laws  of  the  society  to  relieve, 
aid  and  minister  to  the  relief  of  its  members 
when  in  want,  sickness  and  distress,  and  to 
maintain  the  orphans  of  Its  deceased  members. 
If  defendant  did  not  receive  the  rents  from  said 
building,  it  would  have  to  increase  its  montiUy 
dues  in  order  to  meet  tiie  expenses  incident 
to  dispensing  aid  to  its  members  and  others  In 
sickness  and  distress,  and  to  provide  for  its 
hapless  and  dependent  members  an  aid  in  the 
education  and  maintenance  of  the  orphans  of 
its  deceased  members. 

"That,  in  addition  to  dispensing  aid  to  its 
own  members,  it  also  dispenses,  out  of  said 
fund  arising  from  said  dues  and  rentals,  aid 
and  assistance  to  members  of  other  local 
camps  coming  to  San  Angelo  In  search  of 
health,  and  for  other  purposes,  and  contrib- 
utes out  of  said  fund  to  otiher  charitable 
purposes  such  as  the  Galveston  sufferers,  and 
other  similar  calamities,  the  aid  and  assistance, 
however,  to  members  of  other  local  camps  and 
sufferers,  being  voluntary  on  the  part  of  the 
camp,  and  not  obligatory." 

It  Is  contended  on  behalf  «f  appellant  that 
its  property  comes  clearly  within  tbe  scope  of 
article  7007.  Temon's  Sayles*  Ann.  (At.  St 
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1914,  pneserlblngr  wtuit  property  iball  be  ex- 
en^t  from  taxation.  But,  it  that  contention 
be  conceded,  It  must  be  held  that  the  statute 
Is  In  conflict  wlOi  article  8  of  the  Constltn- 
tlon  which  regulates  the  subject  of  exemp- 
tions from  taxation.  That  article  makes  no 
speciflc  exemption  of  anything  except  9250 
worth  of  household  and  kitchen  fumitnre; 
but  the  second  section  confers  power  upon 
the  L^lslatnre  to  pass  laws.  exemptlD^ 
among  other  things — 

"All  buildings  used  exdusively  and  owned  by 
persons  *  *  *  for  school  purposes  (and  the 
necessary  fnmitare  of  all  sdiools),  rand  inati- 
tations  of  purely  public  cbarity;  and  all  laws 
exempting  property  from  taxation,  other  than 
the  property  above  mentioned,  shall  be  Toid." 

Cn  In  the  City  of  Houston  Bcottlah  Rite 
B«ieTolent  Association,  above  referred  to, 
the  Supreme  Oonrt  seems  to  have  modified 
the  rule  announced  In  Morris  v.  Masons,  68 
Tex.  TffiL,  5  S.  W.  BIO,  upim  the  question  of 
what  eonatitutes  a  purely  public  charity 
within  the  purview  of  the  Oonstltutlon.  It 
waa  there  held  that.  In  order  to  obtain  the 
benc^t  of  the  exemption,  the  property  must 
not  only  be  an  institution  for  purely  public 
charity,  but  must  also  be  used  exclusively  by 
the  owner ;  and  that  It  does  not  satls^  that 
conAltutfamal  requirement,  because  the  use 
by  others  was  permitted  by  the  owner  to  ob- 
tain revenuOs  to  be  devoted  ratirely  to  the 
owner's  woift  of  pur^  puMlc  charity.  The 
court  said: 

"The  actual,  direct  nae  must  be  exclusive  on 
tiie  part  of  such  an  Institution  as  is  favored  by 
(Jie  constitutional  provision." 

And  because  In  that  case  the  owner  of  the 
property  had  permitted  others  to  use  a  por- 
tion of  It,  It  was  held  that  the  property  was 
not  exempt  from  taxation.  That  ruling  ap- 
plies to  this  case,  because  appellant's  lodge 
room  was  not  only  rented  to  other  charitable 
institutions,  but  the  first  story  of  the  build- 
ing was  rented  for  commercial  pmposes. 

[2]  We  also  hold  that  In  this  case  appel- 
lant Is  not  entitled  to  the  exemption,  because 
of  the  fact  that  It  Issues  insurance  poUdes 
to  Its  members;  and  therefore  It  Is  not  an 
Institution  purely  for  public  charity.  Coun- 
sel for  appellee  have  Incorporated  In  their 
brief  an  able  opinion  prepared  by  Attorney 
General  C.  M.  Cureton,  and  we  copy  there- 
from Mid  adopt  the  following: 

"We  now  come  down  to  tbe  question  as  to 
whether  or  not  fraternal  beneficiary  aseocia- 
tiona  are  Inatitiitiona  of  'purely  public  charity.' 

"Section  1  of  chapter  113,  General  Laws  of 
the  Thirty-'Hiird  Legislature  (Vernon's  Sayles* 
Ann.  Civ.  St.  1914.  art  4827),  being  our  fra- 
ternal beneficiary  act,  by  wliich  title  we  will 
hereafter  refer  to  It  in  this  opinion,  declares: 

"'AsT  corporation,  sodety,  order  or  volun- 
tary association,  without  cairital  stock  organ- 
ized and  carried  solely  for  the  mutual  benefit 


of  itB  members  and  their  beneficiaries,  and  not 
for  profit,  and  liaviog  a  lodge  system  with  rlt> 
ualistic  form  of  work  and  representative  form 
of  government,  and  which  shall  make  provisioa 
for  the  payment  of  benefits  in  accordance  with 
section  S  hereof,  is  hereby  declared  to  be  a  fra- 
ternal benefit  society.' 

"Section  5  of  tbe  act  (artide  48ai)  sets 
ftnth  the  benefits  which  Institntlons  of  this 
diameter  m^r  provide  for  in  their  certificatea, 
and  provides  in  substance  that  every  audi 
sociel7  transacting .  business  under  this  act 
shall  provide  lor  the  payment  of  death  l>ene- 
fits,  and  may  provide  for  the  payment  of  bene- 
fits in  the  case  of  temporary  or  permanent 
physical  disability,  either  as  tiie  reault  of  dis* 
ease,  accident,  or  old  age.  It  likewise  pro- 
vides for  qualified  policy  loans  and  the  granting 
to  memltWB  with  paid-up  Insnranee  iK^ieiea 
protection  and  withdrawal  equities,  somewhat 
after  tbe  manner  of  old  line  Insurance  com- 
panies. 

•'Section  8  (article  4834)  provides  that  every 
certificate  issued  by  such  societies  shall  specify 
the  amoant  of  benefit  provided  thereby  and  the 
charter  or  articles  of  incorporation,  constita- 
tion,  by-laws,  etc,  shall  be  a  part  of  the  cer- 
tificate and  agreement  between  the  aasociation 
and  its  potter  h<^deTs. 

"Section  6  (artide  4832)  declares  to  whom 
the  benefits  may  be  payable,  and  limits  the 
benefits  to  wife,  husband,  relative  by  blood  to 
the  fourth  degree,  fatber-in-law,  mother-in- 
law,  son-in-law,  daughter-in-law,  stepfather, 
stepmother,  stepdiildren,  children  by  legal 
adoption,  or  to  a  person  or  persons  dependent 
upon  a  member,  etc. 

"Other  sections  of  the  act  govern  the  invest- 
ment and  distribution  of  the  funds  of  the  so- 
ciety, which  may  be  only  used  in  the  manner 
set  forth  and  for  tiie  purposes  provided  in  the 
law. 

"Institutions  of  this  diaracter  are  plainly  in- 
surance companies  and  not  in  any  sense  of  the 
words  'benevolent  and  charitable  institutiona.* 
This  has  been  expressly  decided  by  the  Su- 
preme Court  of  this  state  in  the  case  of  Far- 
mer V.  State,  69  Tex.  661  [7  S.  W.  220].  In 
that  case  a  corporation  known  as  the  Bfasonic 
Mutual  Benevolent  Association  announced  in 
its  diarter  that  its  purpose  was  to  provide  for 
<ta  members  during  life  and  for  l^eir  families 
after  death.  To  accomplish  this  a  contract 
was  made  with  each  member  who  joined  the 
society  that,  for  a  sum  of  money  paid,  and  for 
designated  installments  of  money  to  be  paid 
afterwards,  the  association  would,  after  the 
member's  death,  pay  to  the  designated  benefi- 
ciaries a  sum  graduated  in  amount  according 
to  tbe  length  of  time  the  member  lived  after 
he  became  a  member.  An  examination  by  a 
physician  was  required  of  eadi  member,  and 
membersip  waa  forfeited  for  nonpayment  of 
assessments.  The  Supreme  Court,  as  sug- 
gested, held  that  the  contract  had  all  the  ele- 
ments of  a  life  insurance  policy,  and  that, 
though  it  had  been  entered  into  for  a  benev- 
olent purpose,  yet  the  corporation  could  not 
legally  exist  unless  incorporated  in  accordance 
with  the  laws  of  the  state  regulating  the  Incor- 
poration of  insurance  companies,  and  that  it 
could  not  be  chartered  mider  the  statutes  of 
this  state,  providing  for  the  incorporation  of  ' 
benevolent  associationa.    In  that  case  the 
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Mnrt,  Bpcakins  through  Chief  Jastice  WlUie, 
■aid: 

"  ThlB  contract  has  all  the  features  of  a  life 
Imrarance  poller.  It  is  a  contract  by  whidi  one 
party  for  a  consideration  promises  to  make  a 
certain  payment  of  money  ivon  the  death  of 
the  other;  and  it  i«  wall  MtUed  tbat,  wluterer 
may  be  tin  term*  of  payment  of  the  consid- 
eration by  tbe  aasnred,  or  the  mode  of  eatimat- 
inf  or  seetirlng  payment  of  the  insurance 
money,  it  is  still  a  contract  of  inBorance,  no 
matter  by  what  name  it  may  be  called.  OMnm. 
T.  Weatherbee.  106  Mass.  149;  State  t.  Far- 
mer's Benevolent  Aas'ii,  18  Neb.  281  [25  N.  W. 
811. 

"  'It  is  in  effect  tbe  ordinary  oootraet  made 
inaaranee  conmaniw  wltli  the  Msnred.  dif' 
ferine  from  it  in  no  Imptntant  respect.  The 
terms  payment  are  somewliat  different,  the 
amount  being  greater  or  leae,  according:^  as 
the  member  Ures  long  or  dies  early;  still  it 
is  a  payment  to  be  made  at  bis  death.  Tbe  as- 
sured cannot  be  forced  by  suit  to  pay  future 
premiums;  but  he  loses  bis  memberBbip  if  ke 
defaults  in  this  respect  It  Is  a  common  pro- 
vision in  Insorance  polides,  that,  if  the  w- 
■oxed  fails  to  perform  some  of  the  oonditiotta 
of  hia  contract,  that  his  policy  may  be  can- 
celed, and  the  premiums  paid  shall.  In  that 
event,  become  forfeited  to  the  company.  The 
provision  that  membership  may  be  forfeited 
for  nonpayment  of  assesamentB  la  in  effect  the 
Bsroe  thing,  for  the  assessmentB  serve  the  pur- 
poses of  premiums  in  an  ordinary  life  policy. 
The  examination  which  precedea  admissioD  into 
uerobersbip  is  the  same  as  that  whidi  occora 
before  the  iasnsnec  of  a  policy,  and  la  taitend- 
ed  to  secare  tbe  society  against  fraud  or  Im- 
position; to  prevent  an  unsound  person  from 
becoming  insured,  and  to  reduce  its  risks  of 
loss,  or  increase  its  chances  of  profit. 

"  'It  matters  not  that  the  member  was  en- 
titled to  benefits  in  case  of  sickness.  Insor- 
ance can  be  effected  upon  the  health  aa  well 
as  the  life  of  an  individual.  These  benefits, 
too,  are  incidental  to  tbe  main  object  of  the 
institution,  and  the  certificates  issued  by  it  are 
none  the  leas  polides  of  insurance,  though  the 
insured  derive  sums  of  money  from  the  con- 
tract other  than  those  for  which  be  has  epe- 
cially  bargained. 

"  'We  are  of  opinion,  therefore,  that  the  ap- 
pellants  constituted  an  insurance  company 
within  the  spirit  and  tme  meaning  of  that 
term,  and  not  an  association  conducted  in  tlie 
interest  of  benevolence,  as  contemplated  by 
title  20  of  our  Revised  Statutes.  This  ques- 
tion baa  been  frequently  before  the  eonrts  of 
otber  states,  and,  so  far  as  we  can  ascertain, 
has  been  universally  decided  in  accordance  with 
the  opinion  above  expressed, 

"  'In  Bolten  v.  Bolten,  73  Me.  290,  the  sub- 
ject underwent  thorough  investigation,  and  an 
institution  with  purposes  similar  to  tiie  pres- 
ent waa  held  a  mutual  life  insurance  company. 
In  State  t.  Lietehelt.  82  N.  W.  787,  the  3a- 
preme  Oonrt  of  Minnesota  held  a  company 
formed  by  unmarried  men,  with  the  pnrpoaa  of 
endowing  the  vrife  of  eadt  member  upon  mar- 
rive  with  a  sum  of  money  equal  to  the  then 
number  of  members  not  to  t>e  a  benevoloit 
association.  The  members  paid  a  quid  pro 
quo,  and  did  not  receive  their  money  as  an 
act  of  benevolence  on  the  the  part  of  their 
fellow  members. 
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s.w.> 

"  'In  State  v.  Tex.  Benevolent  AssociBtioii, 
supra,  a  society  with  a  constitution  like  the 
present  was  held  an  tneurance  company,  with- 
in the  meaning  of  a  statute  similar  to  our  own. 

"  'The  benefita  received  are  not  gratuitous. 
They  are  due  to  the  membera  on  account  of 
the  money  he  pays  into  the  aodety.  It  takea 
the  risk  of  liis  contiuned  existence  and  good 
health.  If  it  be  benevolence  to  pay  our  money 
under  such  drenmstanoes  then  every  mutual 
life  insurance  company  is  acting  in  a  benevo- 
lent manner  towards  the  family  of  an  insured 
member  when  it  pays  the  policy  it  has  issued 
them  for  a  money  eonsideration.  It  matters 
not  what  name  the  associatioo  may  assume. 
Tbe  law  looks  to  the  real  objects  of  tbe  body 
and  not  to  the  name  indicative  of  benevolence 
wUdi  it  may  have  assumed. 

"Theae  views  will  be  fonnd  supported 
the  following  autboritieB  in  addition  to  those 
already  cited:  May  on  Ins.,  |  060;  State  v. 
Citizens'  Asb'd.  6  Mo.  App.  163;  State  v. 
MerchantB,'  etc..  Ass'a,  72  Uo.  146;  People  v. 
Wilson,  46  N.  Y.  477;  State  v.  Standard  Life 
Ass'n,  38  Ohio,  281/  68  Tex.  566.  667  [7  S. 
W.  222,  22S]. 

"This  ease  would  seem  to  settle  the  question 
that  a  fraternal  beneficial?  association  is  not 
a  charitable  or  benevolent  association,  much 
less  could  it  be  considered  an  institution  <A 
'purely  public  charity.'  The  nile  is  laid  down 
in  37  Cyc.  031.  as  follows: 

"  'In  some  states  it  is  considered  that  fra- 
ternal associations,  such  as  the  Masonic  order, 
and  t^e  Odd  Fdlowa,  are  to  be  classed  aa 
"charitable"  or  "benevolent^'  institutions  on 
account  ct  their  philanthropiec,  and  therefore 
entitied  to  hold  their  proper^  exempt  from 
taxes;  while  a  contrary  doctrine  is  that  the 
fact  of  their  relief  work  being  confined  to  mem- 
bers of  tbe  order  and  their  families  removes 
them  from  the  class  of  public  charities,  so  that 
they  are  not  entitled  to  exemption.  In  some 
cases,  it  is  held  that  the  question  depends  upon 
whether  tbe  exemption  granted  is  in  terms  re- 
stricted to  iuBtitutions  of  "purely  public  char- 
ity" or  applies  generally  to  "charitable  insti- 
tutions." Where  the  inrindpal  object  of  a  fra- 
ternal order  ia  to  provide  for  the  payment  of 
m.ck  benefits  to  members  and  special  payment 
to  the  next  of  kin  or  designated  benefioariee  of 
deceased  members  out  of  funds  raised  by  dues 
and  assessments,  it  is  not  a  charitable  organi- 
zation, but  in  the  nature  of  an  insurance  com- 
pany, and  its  property  is  not  exempt.' 

"The  last  phrase  quoted  is  supported  by  a 
long  line  of  authorities,  cited  by  the  authority 
from  whidi  we  have  quoted,  and  by  otiien 
which  we  have  collated.  Thoae  cited  in  sup- 
port of  tbe  text  are  shown  in  37  Cyc.  p.  932, 
note  27,  as  follows:  Illinois— Supreme  Lodge 
M.  A.  F.  O.  V.  Effingham  County  Bd.  of  Re- 
view, 223  HI.  M,  79  N.  E.  23  [7  Ann.  Caa.  38] ; 
State  Conncil  of  Catholic  Knights  v,  Efiingbam 
Co.  Bd.  of  Review,  198  111.  441.  64  N.  E.  1104. 
Kansas— National  Council  E.  &  L.  S.  v.  Phil- 
lips, 63  Kan.  790,  66  Pac.  1011.  Maasachnsetts 
—Young  Men's  Protestant,  etc.,  Soc.  v.  Fall 
Biver,  160  Mass.  409.  S6  N.  B.  07.  Mteiarippl 
— Bidgeley  Lodge  No.  23  I.  O.  O.  F.  v.  Redus, 
78  Misa.  352,  29  South.  163.  Nebraska-Royal 
Highlanders  v.  State,  77  Neb.  18,  108  N.  W. 
183.  7  L.  R.  A.  (N.  8.)  3S0.  New  York- 
Matter  of  Jones,  1  Con.  125.  2  N.  T.  Sopp. 
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671.  Sontb  Dahota—MasoDic  Aid  AsBodatiOD 
T.  Taylor,  2  S.  D.  824.  50  N.  W.  93.  England 
—In  re  Linen,  etc.,  I>rapers',  etc.,  Inat.,  08  I* 
T.  Rep.  N.  S.  949. 

"In  addition  to  the  autborltiei  just  cited,  we 
also  direct  your  attention  to  the  following: 
State  Oouddl  O.  K.  of  I.  t.  Board  of  Beriew 
[198  HI.  441]  64  N.  E.  1104;  Royal  Highland- 
erg  V.  State  [77  Neb.  1&  108  N.  W.  183]  7  L. 
R.  A.  (N.  S.)  380;  Desty  on  Taxation,  vol.  1, 
p.  114;  City  of  Newport  v.  Masonic  Temple 
Association,  106  Ky.  388,  66  8.  W.  406,  49  U 
R.  A.  ^2;  Widows*  &  Orphans'  Home  v.  B(» 
worth  [112  Ky.  200]  66  8.  W.  601 ;  PhiUdel- 
phia  T.  Maaonie  Home  {160  Pa.  672,  28  Atl.  854] 
SS  L.  B.  A.  646  [40  Am.  St  Rep.  736] ;  Na- 
tfoDRl  Goandl.  etc.,  T.  Phillips  [63  Kan.  799] 

66  Pac.  1011;  Fitterer  t.  Crawford  [167  Ho.  61, 

67  S.  W.  582]  50  L.  B.  A.  193. 

"In  the  case  of  Boyal  Highlanders  t.  Nebras- 
ka, cited  above,  it  was  held  by  the  Supreme 
Oourt  of  that  state  that  a  fraternal  beneficiary 
asBOdation  conducted  for  the  mutual  benefit 
of  its  members  end  for  the  purpose  of  provid- 
ing a  fund  by  the  payment  of  stated  dues  and 
fees  by  such  members,  and  providing  for  the 
payment  of  a  spedal  amount  on  the  death  of 
each  member  to  a  beneficiary  named  by  him, 
was  not  a  charitable  association,  and  that  its 
property  was  not  exempt  from  taxation  under 
iba  laws  of  the  state  exempting  property  used 
exdnsively  for  charitable  parposes. 

*^he  annotator  annotating  this  case  for  the 
Xb  B.  A.  system,  in  his  note  states:  gen- 
eral role  established  by  the  dedsfona  is  in  ac- 
cord with  the  Royal  Highlanders  t.  State, 
holding  that  fraternal  benefit  aodeties,  not 
organised  for  profit  or  gain,  hut  pnrely  for  the 
purpose  of  paying  indemnity  upon  the  death  of 
their  members,  for  an  agreed  compensation, 
are,  in  effect,  life  insurance  companies,  and 
not  charitable  or  benevolent  institutions,  with- 
in the  meaning  of  statutory  provisions  exempt- 
ing the  property  of  sach  Institutione  from  tax- 
ation.' 

"He  dtea  s  number  of  caaes  In  rapport  of 
the  conclusion  stated  in  hla  note,  and  giTea  a 
brief  analysis  of  each  case.  Among  the  cases 
cited  are  the  following:  National  Coundl  K. 
&  li.  of  S.  T.  Phillips  [63  Kan.  799]  66  Pac. 
1011-1014:  State  Council  0.  K.  v.  Effingham 
County  [198  HI.  441]  64  N.  B.  1104;  Supreme 
Lodge  M.  A.  F.  O.  v.  Effingham  Co.  [223  lU. 
54]  79  N.  E.  23 ;  Jones'  Efatate  [1  Con.  1251 
2  N.  Y.  Snpp.  671;  Young  Men's  BeneT<deiit 
Sodety  t.  VaU  Biw  [160  Mass.  408]  36 
N.  B.  67." 

For  both  of  the  reasons  stated,  we  hold 
that  the  property  was  not  exempt  tiom  tax- 
ation. 

Under  several  asaignments  of  error  It  Is 
contended  that  the  city  of  San  Angelo  exceed- 
ed the  constitution al  limitation  of  IS  cents 
on  the  $100  for  streets,  roads,  and  bridges, 
when  it  levied  certain  taxes  for  each  of  the 
years  here  Involved  for  the  purpose  of  pay- 
lug  interest  and  providing  a  sinking  fund  for 
certain  funding  bonds,  Issued  for  the  purpose 
of  paying  off  a  fbrmer  debt;  and  concerning 
that  matter  we  copy  this  statement  fftmi  ap- 
pellee's brief: 


"The  dty  of  San  Angelo.  In  the  7«u>  190» 
to  1914,  both  indnsive,  had  a  population  of 
more  than  10,000  inhabitants.  Said  dty  t»- 
BUmed  charge  of  its  public  sdiools  in  1808. 
and  baa  continued  such  control  ever  aince. 

"Prior  to  the  year  1906  the  dtj  was  bmr- 
porated  tinder  the  general  laws  of  Texas,  sod 
on  the  1st  day  of  Bfay.  1889.  issued  $10,000 
street  improvement  bonds  under  the  laws  aa- 
thorizing  same  to  be  done.  Thereafter  Btid 
incorporation  was  dissolved  by  vote  of  the 
people,  and  remained  so  until  again  inoonw' 
rated  In  1903,  and  Immediately  after  incor- 
poration, and  during  the  year  1903,  the  dty  ef 
San  Angelo  passed  an  ordinance  autboiisinc 
the  funding  of  the  oM  dty  of  San  Angdo  itrf>tt 
improvement  bonds,  said  ordiaanee  providinc 
for  the  Isaoance  of  said  funding  bonds,  and  tbe 
creation  of  a  sinking  fund  to  pay  aald  bonds, 
which  said  bonds  were  afterwards  issued  hi 
payment  of  tbe  Indebtedness  of  the  dty  in- 
curred under  tbe  former  Incorporation,  these 
bonds  called  in  the  ordinance  funding  hoods  (rf 
the  city  of  San  AiMielo,*  and  are  comnoiilj 
known  ai  'the  Shaplei^  bonds,*  he  being  the 
owner  of  the  Indebtedness  for  which  said  boodi 
were  lamed  in  payment,  and  plaintiff  fai  Oe 
Judgment  rendered  in  favor  of  August  F. 
Shapleigh  against  the  dty  of  San  Angelo  in 
the  Circuit  Court  of  the  Doited  States,  ren- 
dered on  the  6th  day  of  November,  1899.  The 
tax  levies  made  by  the  dty  for  the  years  1909 
to  1914,  IndnaiTC,  are  as  f^owa; 
For  IMS: 

For  gmisral  purposes  Ji 

For  streets,  roads,  and  bridges   JI 

For  permanent  Improvemeats   JB 

For  maintenance  of  public  tree  acbools   M 

For  Interest  snd  sinking  fund  tor  street  Im- 
provement bonds  (being  the  Bhsplei^  bonds)  JI 
FV>r  Interest  and  slaking  fund  tar  scliotrihouie 

bonds    JI 

For  Interest  snd  elnklng  tund  on  ward  sdieol 

bonds  of  IMS   M 

Vet  Inttrest  and  slnUag  fond  on  ward  a^wol 
bnd  No.  »  of  1W8  K 

Total   |Ui 

For  ma: 

For  general  purposes   X 

For  streets,  roads,  and  bridges  ....>  Ji 

For  permanent  ImproTements   JI 

For  public  tree  schools   JS 

For  Interest  and  sinking  fund  for  street  Im- 
provement funding  bonds  (these  betog  tbe 

Shapleigh  bonds)    j^ij 

For  redemption  of  scboolhouse  bonds   MH 

For  redemption  of  ward  sehool  bonds  of  190S  .OS 
For  redemption  of  ward  school  bonds  No.  t 

of  1909   JI 

For  redemptltm  of  fire  stathu  bonds.. .........  M 

TotaX  M  ILIS 

For  1911: 

For  general  purposes   JI 

For  streets,  roads,  and  brii<gn   JI 

For  redemption  of  |20.000.00  (3lty  of  San  As- 
gek)  street  Improvement  bonds,  theretofore 

levied  out  of  the  road  and  brldgs  fund   JI 

For  permanent  Improvements   Jfl 

For  free  achools   J) 

For  Interest  and  sinking  fund  tor  street  im- 
provemeat  funding  bonds  (these  being  tbe 

Shapleigh  bonds)   M 

Schoolhonse  bonds   Jt 

For  ward  school  bonds  of  ISOS  

Wor  ward  school  bonds  No.  S  •t  1909   M<a 

For  fire  station  bonds   JI 

Total  tLlS 
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For  inS: 

For  general  purpoeea   -60 

For  Btreets,  roads,  and  brldffee  06 

For  IntBTMt  »Dd  ^klnr  fund  for  Mdwnptloii 
of  120,000  street  Improvement  ttonds  of  lUl 

out  of  road  and  bridge  fund   .08  ' 

For  redemption  of  |GO,000  street  and  bridge 
bonds  of  19U,  heretofore  levied  out  of  road 

snd  bridge  fund   jOT 

For  permanent  Improrements   M 

Fn-  malDteoaace  ot  public  free  schools  In 

aald  city    M 

For  iDterest  ud  stnUiic  fond  lor  street  im-  , 
provement  tundlnf  bonds  (these  being  the  * 

Bbaplelffb  bonds)   .03 

For  acboolbouse  bonds  Oi 

For  ward  school  bonds  of  1MB   .M 

Fn-  war«  sAool  hoodv  Ho.  S  o{  ]»».   M 

For  fire  >tatioa  bonds..   .08 

Total  *  tLW 

For  UU: 

For  geoeral  purposes   .60 

For  streets,  roads,  and  bridges  08)^ 

For  redemption  of  $20,000  street  Improvement 

bmds  or  ISlt  oat  ot  road  and  bridge  faad...  .U 
For  lotarsat  and  Binldiis  innd  for  4B0,M0  street 
and  bridge  bonds  ot  UU  out  ot  road  and 

bridge  fund   Mli 

For  public  free  schools   .fill 

For  Interest  snd  sinking  fund  for  street  Im- 
proToment  funding  bonds  (these  being  the 

Sbaplelgb  bonds)    M 

For  scbcnlhouBe  bonds    .QS 

For  vard  acbool  bonds  of  IMS  08 

For  vard  school  bonds  No.  3  ot  UO0....t   .03 

Fw  flra  BtaUon  bonds  (HM 


Total   tl.40 

For  in4: 

For  general  purposei   M 

For  park  purposes  06 

For  road  and  bridge  fund  proper  06 

For  redemptlOD  ot  120.000  street  Improvement 

bonds  ot  ml  out  of  road  ud  brMgo  fund. .  .0114 
For  redemption  of  |GO,000  street  and  bridge 

bonds  of  ins  out  of  road  and  bridge  fund. ..  .01% 
For  redemption  of  tU,00O  street  and  bridge 

bonds  tio.  2  of  1914  out  ot  bridge  fund   .Oi 

For  permanent  Improvement  fund  proper  WA 

For  Intereet  and  sinking  fund  for  redemption 
ot  city  ot  Sao  Angclo  street  ImprovMueot 
funding  bonds  (these  being  the  Sutpleigh 

bonds)   03 

For  schoolhouse  bends   .01 

For  ward  school  bonds  ot  1008  03U 

For  ward  school  bonds  No.  2  of  1909  

For  Are  atatlon  bonds   .00^4 

For  180,000  higb  school  bonds  of  1914  10 

For  publlo  tree  aolMcdi   M 

Total  tLia 

It}  We  do  not  concnr  In  appellant't  con- 
tention that  the  levies  made  for  tbe  purpose 
of  paying  off  funding  bonds  that  were  issued 
In  1803.  for  the  purpose  of  obtaining  funds 
to  pay  otf  the  Judgment  which  had  been  ob- 
tained against  the  city  on  street  improvement 
bonds,  Issued  In  1889,  ccmatituted  any  limita- 
tion upon  tbe  power  of  the  city  to  lery  taxes 
for  street  improvements  to  the  extent  of  19 
ceatB  on  the  9100.  Snlt  bad  been  broneht 
upon  the  bonds  referred  to,  and  jadgmeDt  ob- 
taUted  against  the  dty  of  San  Angelic  and 
that  Jndgmoit  constituted  a  valid  charge 
against  all  tbe  i^t^terty  within  the  city  limits 
subject  to  taxation.  In  onr  opinion,  the  city 
of  San  Angelo  had  the  power  to  Issue  bonds 
for  the  purpose  of  obtaining  funds  to  dls- 
ciiorge  that  Judgment,  and  the  bonds  so  is* 


sued  and  tbe  jvovlslra  made  for  tlielr  pay* 
ment  did  not  In  any  wise  limit  the  power 
of  tbat  municipality  to  levy  and  collect  15 
cents  on  the  $100  for  street  improvements. 
Vernon's  Sayles'  Olrll  Statutes  of  1914.  art& 
882.  924.  926.  926,  and  937. 

[4]  At  an  election  held  March  26,  1914, 
and  an  ordinance  passed  In  pursuance  thereof 
AiaU  6,  1914,  an  Usuaoee  of  f 80,000  high 
school  bonds  was  anthorlzed  to  be  dated  Uay 
1,  1914,  and  bear  Interest  from  that  date  at 
6  per  cenL  per  ftTmntn,  payable  aemiapnuaUy. 
On  March  22,  191S,  tbe  city,  having  offered 
the  bimds  tor  sale,  acc^ted  the  bid  <a  the 
D  lrst  National  Bank  of  San  Angdo  to  pur- 
chase the  same  at  par,  accrued  interest,  and 
premium  ot  $160,  subject  to  the  approval  by 
tbe  Attorney  Oencral,  registration  the 
comptroller,  and  waiving  ot  the  right  to 
purchase  by  the  State  Board  of  Bducatton, 
abd  tbe  bank  was  required  to  have  the  bonds 
printed.  The  bonds  were  approved  by  tlw 
Attorney  General,  and  registered  by  tbe  comp- 
tndler  June  3,  1915;  the  State  Board  of 
Education  waived  its  right  to  purchase  June 
4, 1915,  and  on  June  10, 1916,  the  bonds  were 
delivered  to  the  bank,  and  the  purchase 
money  paid  to  the  dty.  nie  first  year's 
interest  on  the  bonds,  when  paid  to  the  city, 
was  by  It  paid  over  to  the  echoed  board, 
which  Qsed  the  same.  Appellant's  pnverty 
for  1914  was  assessed  at  $2,500,  and  on  Sep- 
tember 8,  1014,  the  dty  made  a  levy  of  10 
cents  on  the  f  100  valuation  for  thd  interest 
and  Blnklng  fund  an  said  bonds.  The  bonds 
were  dated  May  1,  1914,  and  bore  Interest 
from  that  date.  Inaamudi  as  the  bonds  woe 
not  In  fhct  issued  and  sold  until  after  the  ex- 
plratim  ot  the  year  1914,  appellant  contends 
that  the  levy  and  collection  of  taxes  for  that 
year  la  Illegal,  and  In  support  of  tbat  con- 
tention dtes  Nalle  v.  City  of  Austin,  42  S. 
W.  780^  and  Petty  t.  McReynolds,  167  S.  W. 

isa 

In  the  Nalle  Case  the  question  referred 
to  was  not  dedded  m  amieal.  It  seems  that 
the  trial  court  bad  ruled  In  fav<nr  of  Nalle 
upon  a  somewhat  similar  question,  but  had 
rendered  a  Judgment  against  him  for  a  cer- 
tain amount,  and  he  appealed.  Tbe  ruling 
referred  to  being  in  his  favor,  of  oonrae  he 
did  not  complain  of  it  on  appeal ;  nor  does 
it  ^>pear  that  there  was  any  cross  assign- 
ment complaining  of  it.  While  it  Ifc  true 
tbat  it  la  stated  in  one  place  that  this  conrt 
adc^ted  the  trial  court's  flndlngs  of  fact  and 
conduslons  of  law,  in  ccmcluding  tiie  epinlon. 
Chief  Justice  Eisber  said: 

"We  do  not  care  to  discuss  the  various  ques- 
tions raised  by  the  assignments  of  error,  as, 
in  onr  opinion,  tbe  eoudnsion*  of  the  court 
below  were  correct  on  all  the  points  presented. 
We  find  no  error  in  the  ^idgment,  and  it  is 
affirmed." 

Thus,  it  will  be  seen  that  this  court  limited 
its  decMott  to  the  complaints  made  by  MaHc^ 
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and  ttiese  ^ranpUlAts  did  not  Indnde  0ie> 
qneatlott  under  consideration.  In  refusing  an 
application  for  a  writ  oC  error  id  tbat  caae, 
the  Supreme  Court  wrote  an  opinion,  but 
not  upon  tbat  Questlom  See  Nalle  t,  Otty  of 
Austin,  81  Tex.  424,  44  S.  W.  66.  In  fact, 
that  question  was  not  presented  on  a^teal 
In  riOier  court 

In  the  case  of  PMty  t.  HcBejnoIda;  refers 
red  to  abov^  the  facta  arA  not  analogous,  and 
it  was  there  held  that  where,  after  the  levy 
of  a  tax.  the  purpose  for  which  it  was  levied 
was  abandoned,  and  the  commissioners'  court, 
without  authority,  attempted  to  transfU-  the 
tax  to  a  fund  fdr  another  purpose,  such 
action  upmi  the  part  of  the  commlaBlon«s' 
court  was  illegal,  and  could  be  restrained. 

So  it  is  not  made  to  appear  that  any  ap- 
pellate court  has  rendered  a  decision  snstaln- 
Ing  appellant's  contention,  and  It  does  not  ap- 
peal to  us  as  being  sound.  According  to  the 
terms  of  the  contract  of  sale,  the  bonds  In 
questltm  in  this  caae  were  to  bear  interest 
from  May  1,  1914,  and  therefore  it  seems 
that  it  was  Just  and  proper  that  provision 
should  have  been  made,  as  it  was,  to  pay  In- 
terest  and  create  a  sinking  fund  for  that  year 
as  well  aa  all  subsequent  years.  The  tact 
tbat  the^txHids  were  not  sold,  and  In  that 
sense  not  issued  until  June,  1915,  In  our 
judgmoit,  ought  not  to  require  a  decMon 
on  this  point  in  ai^lant's  favor.  In  fact, 
the  bonds  were  sold,  and  the  of  San 
Angdo  obtained  and  apiriied  to  the  use  of  its 
free  schools  the  money  for  which  they,  were 
sold.  Hila  being  Oie  caae,  it  Is  nothing  Init 
fair  and  right  ttiat  aU  the  pn^erty  subject 
to  taxation  within  the  fdty  of  San  Angelo 
should  be  required  to  contribute  to  Uie  fund 
required  to  pay  Interest  and  create'a  sinking 
fund  from  the  date  of  the  bonds  to  the  tlide 
of  their  maturity.  To  hold  otherwise  ml^t 
result  In  much  inomvenlence  and  cimfuslai. 
If  it  did  not  frustrate  the  purpose  of  the  law. 
Before  such  bonds  can  be  dliQKised  vt,  they 
must  be  submitted  to  Oie  Attorney  Gaieml, 
and  approved  by  him ;  also  the  school  board 
has  the  preferential  right  to  purdiase  them; 
and  therefore  It  Is  ImjNH'tant,  If  not  absolute- 
ly necessary,  that  the^  should  be  dated  and 
signed  by  the  ivoper  officers  of  Qie  munici- 
palities Issuing  same,  before  submitting  than 
to  the  Attorney  General  and  state  school 
board;  and,  necessarily,  a  considerable  time 
may  elapse  before  the  approval  of  the  At- 
torney General  and  the  waiver  of  the  sdiool 
board  to  purchase  can  be  obtained ;  end,  no 
matter  whether  the  bmds  bear  date  prior 
to  the  time  they  are  actually  d|paed,  or  sub- 
sequent to  that  time,  Uiey  may  not  be  ready 
tet  actual  manual  delivery  to  the'  pundiaser 
until  after  the  time  th^  bear  date,  and  dur- 
ing the  next  calendar  year. 

In  this  case  it  Is  not  shown  nor  claimed 
that  there  was  any  nnreasonable  delay  hx 
di^KHring  of  the  btmds;  and  flier^ore,  and 


tm  the  other  reasons  glren,  we  overmie  ap- 
pdlanf  s  contention,  and  hold  that  it  Is  liable 
for  the  amount  levied  to  pay  Invest  anA 
create  a  sinking  fund  on  school  bonds  from 
the  year  1914. 

No  rever^ble  error  baa.  been  shown,  and 
the  judgment  la  afBrmed. 

Affirmed. 


PULLJHAN  CO.  V.  BULLOCK.  (N*.  683.) 

(Oourt  of  CivO  Appeals  of  Toxms.  Beaumont 
May  9,  1921.  Bahearing  Denied 
Mar  25,  1921.) 

1.  Carriers  «3»4l3(l)-^leepla0  ear  oornpuy 
sot  lasorsr  of  effwits  of  passengers,  but  must 
use  reasosable  cars  to  see  they  are  not 
stoles. 

A  sleeping  car  company  is  not  an  insurer 
<d  personal  effects  belongiiv  to  a  passenger, 
but  only  required  to  use  reasonaUe  dDigence 
or  care  in  seeing  tiiat  property  of  passengers 
ia  not  purloined  or  stolen. 

2.  carriers  «B»4f7— Mere  lees  ef  passenger's 
penonal  effeots  lasolRoleBt  te  sstablisli  aeg- 
Ifgenee  of  the  eonpany. 

The  loss  alone  of  personal  effe^  of  a 
passcDger  while  occupying  a  b«rtb  of  a  sleep- 
ing car  Is  not  sufficient  on  which  to  base  a 
finding  of  negUgenee  against  the  companj. 

3.  Carriers  «b>4I7— Evldanee  held  to  aathor- 
Ize  Jarya  oenolosloa  that  porter  stole  pas- 
sanger'a  diamond. 

In  a  passenger's  action  against  a  sleepins 
car  company  for  the  loss  of  a  diamond  stid^- 
pln,  evidence  held  sufficient  to  authorize  a  rea- 
sonable deduction  or  conelusioD  by  the  iorr 
tbat  the  defendant's,  porter  was  guilty  of  the 
theft  of  pluntiirs  diuaond  stud. 

4.  Carriers  ^»4I3(2)— IT  porter  steals  tfla. 
mend  left  andor  pillow,  earrler  Is  liable.  - 

If  a  porter  steals  a  passenger's  diamond 
left  under  bis  pillow,  the  carrier,  in  contempla- 
tion of  law,  is  gnflty  of  n^llgenee,  and  liebte 
for  its  vnhie. 

5.  Carriers  «=>417— Passenser  golag  to  wssb- 
room  and  leaving  diamond  snder  pillow  held 
not  ooatribntorlly  negllgeat  as  natter  of  law. 

A  passenger  going  from  his  berth  to  the 
washroom  and  leaving  his  diamond  onder  bis 
pillow  was  not  guilty  ot  contributory  negligence 
as  a  matter  of  law. 

Appeal  from  Harris  County  Oourt ;  George 
D.  Sears,  Judge. 

Suit  by  O.  M.  Bullock  against  the  Pullman 
Company.  Verdict  and  Judgment  for  plain* 
tlfl,  and  the  defendant  appeals.  Affirmed. 

Andrews,  Streetman,  Logoe  A  Mobiey,  and 
B.  J.  fountain,  Jr.,  all  of  Houston,  fbr  ap> 
pellant 

Mede  &  Kalm,  of  Honston,  for  oppdlee. 

HIGSrOWEB,  O.  1.  This  suit  was  filed 
by  the  appellee,  0.  M.  Bullock,  ia  the  county 
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court,  at  law,  of  Harris  county,  against  ap- 
pellant, to  recover  the  Taloe  of  a  diamond 
stud  which  the  a^ellee  alleged  waa  atcABa 
from  him  In  consequence  of  negligence  on  the 
part  of  appellant,  while  appellee  occupied  a 
berth  on  one  of  app^lant's  sleeping  cars,  and 
the  trial  resulted  In  a  verdict  and  Judgment 
In  favor  of  appellee  for  $247^,  from  which 
judgment  this  appeal  is  prosecuted. 

Appellee  alleged,  substantially,  that  he 
boarded  one  of  appellant's  Pullman  cars  be- 
tween 8  and  9  o'clock  one  night,  at  Dallas, 
Tex.,  for  the  purpose  of  being  transported  to 
KnoxTille^  In  the  state  of  Tennessee ;  that  he 
did  n(^  retire  for^the  night  until  some  time 
between  9  and  10  o'cloA,  at  which  time  he 
went  to  his  berth,  and  at  the  time  wore  a 
diamond  atud  in  his  necktie,  whicb  he  re* 
mofved  on  retiring,  and  placed  the  same 
again  in  the  tie,  pinning  It  through  a  card- 
board, so  that  It  would  firmly  be  held  In  the 
tie,  and,  after  doing  this,  placed  the  tie  con- 
taining the  diamond  stud,  thof  IJastened,  im- 
der  his  pillow  on  the  berth,  and  between  the 
Idllow  and  the  slip  In  whidi  it  was  Incased ; 
that  during  the  nlgbt  sane  time  the  diamond 
Btod  pen  was  stolen  from  the  pillow,  and 
that  tbla  was  because  of  a  negligent  failure 
cm  the  part  of  appeHant  to  keep  a  proper  and 
reastmable  watch  for  the  protection  of  his 
property,  etc.,  and  further,  he  alleged,  atth 
Btantlany,  that  he  b^leved  that  anKllanfs 
pwter  was  the  perwm  who  stole  his  diamond. 

The  case  was  tried  with  a  jnry,  and  In  an- 
swer to  a  special  tssne  It  was  found  that  ap- 
pellant was  guilty  of  negligence,  as  claimed, 
which  resulted  in  the  theft  and  loss  of  ap- 
pellee's diamond.  Judgment  following  accord- 
ingly. 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  trial  court  to  give  a  per- 
emptory instruction  In  favor  of  appellant. 
There  are  several  propositions  under  this  as- 
signment, the  principal  ones  being  that  there 
was  no  evidence  whatever  showing  or  tend- 
ing to  show  that  appellant  was  guilty  of  neg- 
ligence, as  claimed,  or  even  that  a];q;>ellee's 
diamond  was  stolen  at  all. 

The  only  evidence  offered  upon  the  trial 
frf  this  case  was  that  of  the  appellee  himself. 
Be  teatlfled,  substantially,  that,  upon  retir- 
ing, between  9  and  10  o'clock,  he  took  off  his 
tie  and  took  the  diamond  therefrom,  and 
again  placed  the  diamond  in  the  tie.  pinning 
the  same  through  a  pasteboard,  just  as  he 
had  allied  In  his  petition,  and  then  placed 
the  tle^  with  the  diamond  In  it.  under  his 
pillow,  as  before  stated.  He  further  testified 
that  he  was  accompanied  on  the  Journey 
from  Dallas  to  Knorvllle  by  his  sister,  who 
occupied  a  berth  right  under  his ;  that  after 
retiring  he  was  not  disturbed  in  his-  slnm- 
beni  at  any  time  during  the  night,  and,  so 
far  as  he  knew,  no  person  was  at  w  near  his 
berth,  other  than  his  sister,  who,  as  we  have 
Just  stated,  ocoQplM  a  berth  rl^  under  his. 


He  further  testified  that  the  next  morning, 
about  8  o'dock,  he  arose  from  the  berth  and 
went  Immediately  to  the  washroom  in  the 
car,  and  after  being  there  a  few  moments, 
not  exceeding  three  or  four  minutes,  it  oc- 
curred to  blm  that  he  had  left  his  diamond 
stud  in  his  tie  under  his  pillow,  and  he  im- 
mediately went  back  to  his  berth  to  get  the 
diamond,  and  that,  when  he  returned  to  tils 
berth,  he  fotmd  appellant's  porter  at  the 
berth,  taking  off  and  replacing  the  Unen,  etc., 
and  saw  that  the  pillow  under  which  he  had 
placed  his  tie  containing  the  diamond  bad 
been  removed ;  that  he  immediately  told  the 
porter  that  he  had  left  his  diamond  In  bis 
tie  under  his  pillow,  to  which  the  porter  re- 
plied that  he  had  removed  the  plUow,  and 
that  It  was  back  in  the  pillow  room,  and 
that  the  case  bad  been  removed  from  It,  but 
that  he  saw  no  diamond  about  the  pUIow, 
and  knew  nothing  about  the  diamond. 

Appellee  further  testified  that  be  found  his 
tie  on  the  berth,  where  the  porter  was  stand- 
ing when  he  returned  to  the  berth,  as  before 
stated,  but  was  never  able  to  And  his  dia- 
mond stud.  He  immediately  reported  the 
loss  to  appellants  conductor,  and  that  gen- 
tleman and  the  p<nrter  stated  to  appellee  tiiat 
they  would  make  tnyestlgatioii,  and  search 
for  the  dianumd,  etc.,  and  try  to  locate  It. 
Appellee  farther  testified  that  he  beard  noth- 
ing else  from  appellant's  conductor  about  the 
diamond,  and  that  if  either  of  them  made 
any  effort  to  locate  it,  lie  knew  nothing  about 
it.  Keither  ttae  condoetor  nor  tba  porter  was 
placed  <m  the  witness  atkttd. 

[1]  It  is  oorreetly  cmteaded  by  counsel  for 
appellant,  In  the  brief,  that  a  sleeping  car 
company  la  not  an  insurer  of  personal  effects 
belimging  to  a  passenger  on  one  of  its  cars, 
but  is  only  required  to  use  reasonable  dili- 
gence or  care  In  seeing  that  such  effects  be- 
longing to  passengers  are  not  purloined  or 
stolen  while  occupying  berths  in  their  cars. 
This,  in  effect,  waa  the  holding  of  the  Su- 
preme Court  of  this  state,  speaking  through 
Justice  Stayton,  in  the  case  of  Pullman  Oo. 
V.  Pollock,  69  Tex.  120,  5  S.  W.  814,  5  Am.  St. 
Rep.  31,  and  the  rule  there  announced  has 
been  followed  and  reiterated  wherever  the 
point  afterwards  arose  in  this  state.  Pull- 
man Oo.  V.  Areots,  28  Tex.  Civ.  App.  71,  66 
a.  W.  829;  Pulhnan  Co.  v.  Matthews,  74 
Tex.  654,  12  S.  W.  744,  15  Am.  St.  Bep.  873  j 
Stevenson  v.  Pullman  Co..  26  S.  W.  112; 
Beld^  V.  Pullman  Co.,  43  S.  W.  22. 

[2]  It  is  also  correctly  contended  by  ap- 
pelant, under  this  assignment,  that  the  loss 
alone  of  personal  efteefls  ot  a  passenger  while 
ocaipying  a  berth  of  a  sleeiring  car  company 
IB  not  enffldent  upon  which  to  base  a  find- 
ing of  negligence  against  the  company.  Pull- 
man Co.  T.  Hatch.  30  Tex..  C»t.  Am>.  303,  70 
S.  W.  771 ;  Pullman  Cconpany  f.  Arents,  su- 
pra. 

[1,4]  While  admitting,  however,  12ie 
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rectnesa  of  tbe  legal  propoBttlons  ctmtended 
for,  we  hold  in  this  caae  tbat  tbe  evidence  of 
the  appellee.  wUch  we  hare  substantially 
stated  abqye,  was  suffldeDt,  If  given  credence 
by  the  Jury,  to  authorize  a  reasonable  deduc- 
tion or  concIusloD  by  the  Jury  tbat  appel- 
lant's porter  was  guilty  of  tbe  theft  of  ap- 
pellee's diamond  stud.  And  If  the  porter 
did  steal  appellant's  diamond,  then,  In  con- 
t«nplatlon  of  law,  appellant  was  guilty  of 
negligence,  and  liable  to  appellee  for  tbe 
value  of  bis  dtamond.  We  do  not  deem  It 
necessary  to  discuss  the  point  further. 

[B]  There  Is  nothing  in  appellant's  conten- 
tion that  appellee  wos  guilty  of  contributory 
negligence,  as  a  matter  of  law,  In  going  from 
his  bertb  to  the  washroom,  leaving  his  dia- 
mond under  his  pillow. 

Other  assignments  raised  have  been  con- 
sidered, but  we  find  nothing  In  them,  and  the 
Judgment  will  be  affirmed. 


MITCHELL  V.  SMITH.    (No.  8553.) 

(Coart  ni  GIvfl  Appeals  of  Texas.  Dallas. 

Jane  4,  1921.) 

1.  Brokers  «=382(4)— A  petition  kelag  for  com- 
mlysfont  on  expreas  oontraot,  no  reeovery  on 
any  other  basli. 

The  petition  being  on  an  express  contract 
to  pay  a  certain  commlsilon  for  effecting  sale 
on  stipulated  terms,  recovery  cannot  be  had  on 
any  basis  other  than  such  contract 

2.  Appeal  and  error  «=>IOI  1(1)  —  FlniUng  of 
facts  on  conflicting  evidence  oonolnslve. 

The  evidence  having  been  confficting,  the 
Judgment  is  conclusive  as  to  the  facts  of  mak- 
ing and  breach  of  contract. 

Appeal  from  Dallas  County  Court;  T.  A. 
Work,  Judge. 

Action  by  W.  8.  Mitchell  against  J.  H. 
Smith.  Judgmmt  for  defendant,  and  plain- 
tiff appeals.  Afllnned. 

R.  H.  Capers  and  Lee  B,  Stroud,  boUi  of 
Dallas,  for  appellant 
Boss  &f.  Scott,  at  Dallas,  for  appellee. 

HAMn/rON,  J.  Appellant  sued  appeli^ 
for  a  broker's  commission,  alleged  to  have 
accrued  by  reason  of  appellant  finding  a  pur- 
chaser for  a  certain  lot  in  Dallas  listed  with 
bim,  as  agent,  for  sale,  and  wfatcb,  it  was 
allseed,  appellee  sold  to  Oie  ponftaser  discov- 
ered by  appellant  who  was  tbe  procuring 
cause  of  the  sale  mada 

[1]  The  suit  was  upon  an  allied  txprem 
oontract  to  pay  a  oommisslon  of  5  per  cent 
for  effecting  sale  upon  certain  stipulated 
terms,  and  the  allsgatlcais  an  InsoflBdent  to 
support  a  recovery  upon  any  basis  other 
than  the  alleged  contract 


[2]  nie  proof  was  eonfllcting  upon  tbe  1»- 
sae  at  whether  or  not  the  contract  was  made 
and  violated  as  alleged.  Hie  judgment  of  tbe 
court  resolved  this  issue  of  fact  against  ap- 
pellant. 

Tbe  Judgment  upon  tbe  facts  is  condn- 
slve  of  the  issue,  and  we  are  not  authorized 
to  disturb  it  in  the  absence  of  some  harmfnl 
error  of  procedure.  No  snch  error  Is  dis- 
closed by  tbe  record  or  pointed  out  In  appti- 
lant's  brief. 

Accordingly,  the  Judgment  at  tbe  ooort 
low  Is  afflrmed. 


PAYNE,  Aoest,  V.  WALLIS.  (No.  702.) 

(Conrt  of  C^vil  Appeals  of  Texas.  Beanmrat. 
June  1.  1921.) 

1.  Railroads  •s=>5'/2.  New,  vol.  6A  Key-No.  Se- 
ries— Federal  Director  General  liable  for 
Jsrles  from  defective  crossing. 

Where  the  Director  General  of  RaDrosds, 
after  taking  dtarge  of  a  railroad,  continued 
to  maintain  and  operate  trains  over  a  cross- 
ing witiiont  in  any  way  attempting  to  remedy 
tbe  defective  and  dangerous  conditions  sor* 
roundiog  it  he  was  responsible  for  negligence 
in  malDtaining  such  condition,  thoagh  the  cross- 
ing was  constmcted  long  before  he  took  charge. 

2.  Appeal  and  error  «9>iOiO(l)— Finding  that 
fallare  to  ring  hell  was  easse  of  oelllsioa  bsM 
not  to  be  dUtsrbsd. 

A  flndiag  that  the  failure  to  ring  the  beD 
as  a  train  approached  a  crossing  was  the  prox- 
imate cause  of  a  collision  with  an  automobila 
cannot  be  disturbed,  though  there  was  a  brake- 
man  on  the  end  of  the  car  colliding  with  the 
automobile  to  give  warning  to  persons  ap- 
proaching where  the  evidence  showed  tbat  the 
crossing  was  in  such  a  deep  cat,  and  the  view 
thereof  was  so  obstructed  by  an  embankment 
tbat  it  was  doubtful  whether  the  driver  of  the 
automobile  could  have  been  seen  b7  tbe  brakfe- 
man  in  time  to  prevent  the  collision. 

3.  Railroads  «s>350(22)  —  Autonwbile  driver 
going  12  miles  an  hour,  though  view  was  ob- 
structed, held  not  asgllgent  as  a  matter  ef 
law. 

It  was  not  contributor;  negligence  as  a 
matter  of  law  to  approach  a  railroad  crossing 
in  an  automobile  at  a  speed  of  12  miles  an  hour, 
though  tbe  view  of  approaching  trains  was 
greatly  obstructed,  and  tbe  aotomobile  driver 
was  familiar  with  the  crossing,  where  he  knew 
that  trains  were  not  operated  over  the  crossing 
more  than  once  a  day,  and  sometfanen  not  eften- 
er  than  once  a  week,  and  he  testified  tbat  be 
was  looking  and  listening  for  trains. 

Appeal  from  District  Court,  Milam  Coun- 
ty; W.  G.  GUUs,  Judge. 

Action  by  B.  C.  WalUs  against  Jtita  Bar- 
ton I^ne.  Agent,  and  anotiier.  From  a 
judgmoit  for  plalnUtt,  defendant  Payne  iw 
pealB.  Affirmed. 
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Cbamben  ft  Wallacv^  oC  Oudenn,  for  ftp- 
pellant 

B.  A.  Oamp,  of  Bockdale^  tOT  appellee. 

HIGHTOWEB.  a  J.  The  appellee,  Wal- 
lis.  filed  this  suit  In  one  of  the  justice  courts 
of  Milam  county  against  James  A.  Baker,  In 
his  capacity  as  receiver  of  the  International 
ft  Great  Northern  Bailway  Company,  and  the 
Director  General  of  Railways,  praying  a  re- 
covery for  damages  to  a  Ford  automobile  In 
the  sum  of  W>-  It  was  alleged  that  the 
antomoblle  was  damaged  in  a  collision  with 
one  of  appellant's  trains  at  a  point  where  <me 
of  aivellant's  spur  tracks  crosses  over  a  pub- 
lic bl^way.  Negligence  was  predicated  on 
impropw  constmction  and  maintenance  of 
ai^ll8nt*B  crossing  over  the  highway,  and 
also  upon  the  negligent  operation  of  the  train 
at  the  time  of  the  coUision,  In  Uiat  the  air 
brakes  of  the  train  were  not  connected;  that 
a  proper  lookout  was  not  kept ;  tlmt  the  bell 
on  the  engine  was  not  ringing,  nor  was  the 
whistle  blown  at  the  time  the  train  was  ap- 
proachlng  the  crossing. 

The  appellant  answered  by  general  donur- 
rer  and  general  denial,  and  contributory  neg- 
ligoice  on  the  part  of  appellee. 

Judgment  was  rendered  in  favor  of  ai^l- 
lee  for  $180,  and  mi  appeal  to  the  county 
court  on  trial  de  novo  judgment  was  render- 
ed by  the  trial  judge  without  a  jury  for  the 
same  amount.  The  trial;  judge  filed  the  M- 
lowing  findings  of  fact : 

*T  find  that  et  tb«  tim«  alleged  in  plalntifTs 
Iietitlon  tbe  I.  ft  G,  N.  Railroad  ran  throosh 
Hilam  county,  and  from  Rockdale  to  and 
through  MOano,  Tex.;  that  a  public  road  known 
as  the  Bockdale  aud  Milaoo  public  road  ran  par- 
allel with  and  adjacent  to  qaid  railroad  right  of 
war;  that  at  a  point  about  2  miles  east  of  Rock- 
dale was  what  was  known  as  tbe  International 
coal  mine,  located  some  di^^tance  north  of  said 
railroad;  that  a  spur  or  switob  track  ran  from 
the  main  line  of  the  railroad  northeast  across 
said  public  road  to  said  mine;  and  that  the 
location  of  the  railroad,  public  road,  and  switch, 
and  their  relative  loeations  and  etmditions,  had 
been  the  same  for  a  long  period  of  time,  and 
were  well  known  to  both  plaintiff  and  defendant. 

"I  find  that  the  main  line  track  to  the  east 
of  tbe  point  where  said  switch  leaves  the  main 
line  of  railroad  track  is  in  a  considerable  cut, 
and  gradually  goes  out  of  the  cut  to  the  west, 
and  that  said  switch  leaves  the  main  track  on 
the  westward  side,  but  fn  such  cut,  and  that 
said  switch  at  the  point  where  it  crosses  the 
public  road  is  in  a  cut  some  2  or  3  feet  below 
the  natural  lay  of  tbe  land  at  this  point,  and 
that  the  natural  la;  of  the  land  along  the  dirt 
road  and  the  railroad  from  said  switch  and 
switch  point  eaatward  is  considerably  down 
grade;  that  the  dirt  moved  in  making  tbe  ex- 
cavation for  the  switch  and  the  main  line  of 
the  railroad  was  piled  up  on  the  right  of  way 
along  the  main  line  track,  and  in  the  apex  of 
the  angle  made  by  the  intersection  of  the  switch 
track  and  the  main  line  traok.  and  that  on  ac- 
count of  tbe  main  line  track  and  switch  track 
being  In  the  cot  below  the  natural  lay  of  "the 


land,  and  on  aecoant  of  the  dirt  befair  piled  as 
above  found,  and  on  account  of  tbe  up  grade 
going  westward  on  the  public  road,  that  one 
approaching  such  switch  on  tbe  east  along  the 
public  road,  could  not  see  coal  cars  at  and  along 
said  road  crossing  until  such  person  was  within 
15  to  SO  feet  of  the  crossing  and  until  such 
person  bad  reached  a  point  near  the  down  grade 
in  tbe  road  approaching  the  switch. 

"I  find  that  at  the  time  of  the  acddent  the 
road  IMS  wet  snd  slippery;  that  the  pIAintiff 
was  traveling  said  public  road,  and  ai^roacbed 
said  switch  crossing  from  tbe  east,  traveling 
about  12  miles  per  hour,  in  a  Ford  automobile; 
that  at  the  time  the  defendant's  employ^a  were 
switching  some  empty  coal  cars  from  the  main 
line  towards  said  coal  mine;  that  the  engine 
was  near  the  point  where  the  svritch  leaves  the 
main  line,  either  on  the  main  line  or  just  enter- 
ing the  switch,  and  was  puahing  five  emp^ 
coal  ears  over  said  switdi  towards  said  road 
crosriitf,  snd  that  the  train  was  moring  about 
8  miles  per  hoar;  that  the  air  brakes  on  the 
cars  were  unconnected  with  the  locomotive; 
that  tbe  bell  was  not  rioglog,  and  that  the  plain- 
tiff did  not  see  such  cars  until  be  was  within 
about  15  feet  of  the  switch  crossing;  tbat 
plaintiff  Imamediately  applied  his  emergency 
brakes,  and  the  brakeman,  who  was  on  the 
front  car,  immediately  signaled  the  engineer  to 
stop  tbe  train;  that  after  the  plaintiff  and 
defendant's  employes  each  discovered  the  other, 
all  parties  did  all  tiiey  could  to  prevent  the  col- 
lision; tbat  after  plaintiff  discovered  the  cars, 
on  account  of  tbe  down  grade  approa<^inc  the . 
switch,  and  tbe  wet, .  slippery  condition  of  the 
road,  the  pioiotlCwas  unable  to  stop  the  auto- 
mobile before  getting  on  the  switch,  and  the 
defendant's  employes  were  unable  to  stop  the 
train  before  tbe  front  car  had  passed  the  road 
crossing;  and  that  said  front  car  collided  with 
plaintiff's  aotomobile,  damaging  tbe  same  to 
the  snonnt  of  flSOi" 

The  court  further  foond  tbat  appellant  was 
guilty  of  n^llgeoce  In  failing  to  ring  the  beU 
on  the  locomotive  as  It  approached  the  cross- 
ing where  the  collision  occurred,  and  that  it 
vraa  also  guilty  of  negligence  in  the  constmo- 
tlon  and  maintenance  of  the  crossing  over 
the  pnbile  road,  and  that  such  negligence  be- 
came and  was  the  proximate  cause  of  the 
collision  which  resulted  in  the  damage  to  ap- 
pellee's automobile,  and  farther  found  as  a 
fact  tbat  appellee  was  not  guilty  of  contribo- 
tory  negligence  as  cHalmed  by  appellant. 

Appellant,  by  proper  assignments,  has  cbal- 
lenged  each  finding  made  by  the  trial  court. 

Upon  examination  of  the  evidence  found  In 
the  record,  we  have  -concluded  that  the  evi- 
dence was  abundantly  sufficient  to  warrant 
the  flndii^  made  by  the  trial  judge  that  as 
the  train  approacdied  the  crossing  where  the 
collision  occurred  the  bell  on  the  engine  was 
not  ringing,  and  that  the  court  was  justified 
in  his  conclusion  tbat  a  tailure  to  have  the 
bell  ringing  at  the  time  constituted  nef^li- 
gence.  and  that  snch  n^Iigence  was  a  prox- 
imate cause  of  tbe  coUlstonj  We  are  .alao  of 
tbe  opinion  that  the  evidence  was  abundant- 
ly suffldenC  to  \rarrnnt  tbe  flndlnc  nt  the 
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trial  ooDit  that  flie  manner  in  wbtch  the 
crossing  over  this  pnbllc  road  was  ctmstraet- 
ed  and  maintained  constituted  negligence, 
and  that  it  also  was  a  pr<«lmate  cause  of 
the  collision. 

[1]  With  referoice  to  tb»  contention  ap* 
pellant  that  the  undisputed  evidence  showed 
that  the  crossing  was  constructed  long  prim 
to  the  time  app^ant  took  diarge  of  the  rail- 
road, and  that  therefore,  vpellant.  In  his  ca- 
pacity as  Director  General  of  Railroads  nn* 
der  the  government,  could  not  be  held  liable 
for  such  negligent  construction,  cannot  be 
sustained,  for  the  reason  that  It  is  undis- 
puted that  the  Director  Graieral  did  continue 
to  maintain  and  operate  trains  over  such 
crossing  without  in  any  way  attempting  to 
rraoedy  the  defective  and  dangerous  ooodi- 
tioaa  surrounding  the  same,  and  therefore 
for  negligence  in  maintaining  sudi  condition 
he  must  be  held  responsible.  While  appe- 
lant makes  this  contration,  no  authorities 
are  dted  In  Its  sniHport,  and  we  think  that 
the  assignment  must  be  overruled. 

[2]  It  IB  further  contended  by  appellant 
Oiat  the  failure  to  have  the  bell  on  the  en- 
gine ringing  as  the  coal  train  approached  the 
orossing,  if  negligence,  was  not  a  proximate 
cause  of  the  ocAllalon  wth  appellee's  automo- 
bile, for  the  reasmi,  as  extended  by  appel- 
lant, that  there  was  a  brakeman  on  the  end 
of  the  car  which  ccOllded  with  the  automoDUe 
to  give  warning  to  persons  auoroachlng  rbe 
crosBlng  on  the  hl^way,  and  that  the  brake- 
man  was  Jnst  as  effectual  for  this  purpose 
aa  would  have  been  the  ringing  of  a  bell  on 
the  CT^ne.  Appelant,  in  making  this  con- 
tention, loses  sight  of  the  fact  that  the  un- 
disputed evidence  showed  that  this  train, 
while  approaching  the  crossing,  was  In  sudi 
a  deep  cut  and  the  view  thweof  so  obstmcb 
ed  by  dht  that  had  been  thrown  up,  cousti- 
tntlng  an  embankment,  that  it  is  doubtful 
whether  appellee,  while  approaddng  the 
crossing,  could  have  been  seen  by  the  brake- 
man  in  time  for  him  to  have  warned  appel- 
lee and  prevented  the  ooUlslon;  whereaa  It 
la  very  pnrtmble  that,  tf  the  engine  bell  had 
been  k^  ringing,  appellee  mlElit  have  heard 
■it  in  time  to  have  saved  himself  from  the  col- 
lision, whether  he  saw  the  trafai  or  brake- 
man  therecm  or  not.  The  record  is  not  in 
sudi  shape  as  to  permit  us  to  disturb  the 
finding  of  ttie  trial  court  on  this  point,  and 
die  assignment  Is  omruled. 

fS}  Hie  eontentton  made  by  appellant  that 
the  evld«ice  showed  that  anwilee  was  gnllty 
of  contributory  negligence  aa  a  matter  of  law 
te  overruled.  This  contention  to  based  upon 
ttw  tact  that  the  evidence  allows  that  ai^l- 
lee  was  thorou^y  fiimlllar  with  conditions 
surrounding  thta  crossing,  and  that,  notwith- 
standing his  knowledge  of  aach  conditions, 
he  approached  the  same  at  the  rate  of  tipeeA 
of  12  miles  per  hour,  and  that  an  ordlnaiily 
prudent  penon,  under  aald  drcnmstanoBS 
and  wtth  said  knowledge,  would  not  bare 


approached  the  crossfaie  at  sach  a  rate 
of  speed;  and  a]n>ellant  furth«  contends 
that  the  nndiapoted  evidence  Showed  that 
appellee  used  no  care  In  approachli^  this 
crossing  to  ascertain  whether  a  train  might 
be  approaching  at  that  time,  and  that  under 
all  these  facts  appellee  was  guUty  ot  oon- 
trlbutory  negligence  as  a  matter  of  law. 

The  appellee  testified,  positively,  that  while 
approaching  the  i»os^i%  at  the  time  of  the 
collision  he  did  look  and  listen  tor  any  train 
that  might  be  approaching  the  crossing,  and 
that  he  ndfher  saw  nor  heard  any  train  un- 
til he  was  within  a  distance  of  between  15 
and  80  feet  of  the  crossing,  and  Oiat  then  he 
was  unable  to  lAap  hte  car  In  time  to  prevent 
the  collision.  UnquestltHiably  the  tmdlsput- 
ed  evidence  shows  that  the  Tlew  to  an  ap- 
proadilng  train  to  thla  crossing  by  <me  on 
the  public  highway  was  greatly  Obstructed, 
and  that,  while  appellee  was  familiar  with 
this  situation,  he  also  knew,  as  la  shown  by 
Uie  undisputed  evid^ce*  that  not  more  than 
mce  a  day  was  a  train  operated  over  this 
crossing,  and  sometimes  not  oftener  than 
once  a  week,  and  in  view  of  the  fact^  as  tes- 
tified to  by  him,  that  he  was  both  looking 
and  listening  for  the  approach  at  a  train  to 
the  crossing  at  0ie  time,  we  would  not  be 
warranted  In  holding  that  he  was  guilty  of 
negligence  whtdi  proximately  cmitrlbuted  to 
the  colllslw  as  a  matter  of  law,  simply  be- 
cause hto  Ford  car  vras  going  at  a  rate  of 
speed  of  12  miles  an  boor.  In  Oils  oonnec- 
tltm  counsel  for  appellant  dte  several  an- 
thorltlea,  which  we  have  glvoi  careful  con- 
8lderati<m,  but,  without  discussing  them,  we 
find  that  th<^  would  not  be  authority  t<ie 
holding  that  appellee,  In  this  connection,  was 
guilty  of  contributory  negUgence  as  a  matter 
of  law. 

Among  the  cases  dted  is  that  of  Railway 
Ca  V.  Edwards,  100  Tex.  22,  83  S.  W.  106. 
We  have  many  times  had  occasim  to  refer 
to  the  decision  in  the  Edwards  Case,  and  are 
convinced  ttiat  the  condurion  there  reached 
and  the  rule  tbete  announced  Is  sound,  not 
vrlthstandlng  the  fact  that  the  Supreme 
Gonrt  of  this  state,  in  eeveral  cases  of  more 
recent  date,  has.  In  our  opinion,  held  con- 
trary to  the  rule  there  announced.  In  audi 
dedslons,  however,  no  mention  was  made  by 
the  court  of  the  Edwards  Case,  and,  so  far 
as  we  know,  it  has  never  been  expressly  over- 
ruled. Tbe  rule  annoimced  tn  the  Edwards 
Case  was,  substantially,  that  where  it  was 
admitted  or  shown  without  contradiction  by 
the  evldenee  that  a  person  approadilng  a  rail- 
road croflslDg,  a  place  of  Inherent  danger, 
wlthont  using  any  care,  snch  as  by  looking 
or  listening,  for  the  approadi  of  a  train  to 
the  crossing,  and  where  It  was  shown  that 
th^  was  no  obstruction  to  the  view  of  an 
approachbig  train  to  the  crossing,  such  per- 
son so  approachbig  the  crosshig  would  be 
guilty  of  contributory  negligence  aa  a  mat- 
ter at  law.  We  understand  that  to  be  ttae 
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boldlng  In  tta^  Edwards  Case,  and  many  oth- 
er cases  prior  ttaereto,  by  tbe  Supreme  Conrt 
of  this  state,  and,  when  a  situation  of  that 
sort  comes  before  this  court,  we  will  follow 
the  holding  In  the  Edwards  Case  until  the 
Supreme  Court  of  this  state  shall  have  ex- 
pressly overruled  it  Bat  the  rule  announced 
In  the  Edwards  Case  cannot  be  Invoked  here, 
for  the  reason,  as  we  have  shown,  that  the 
evidence  shows  conclusively  that  the  view 
to  the  approaching  train,  which  collided  with 
appellee's  automobile,  was  seriously  obstruct- 
ed, and  also  because  the  evidence  was  suffi- 
cient to  warrant  a  finding  by  the  trial  Judge 
that  appellee  used  proper  care,  by  both  look- 
ing and  listening  for  an  approaching  train, 
at  the  time  he  was  approaching  the  crossing, 
bat  that  he  was  unable  to  see  the  train 
reason  of  anch  obstmctlons,  and  was  unable 
to  bear  lt»  because  no  signal  of  Its  approadi 
was  glToi. 

This  disposes,  In  effect,  of  all  assignments 
of  error,  end  they  are  overruled,  and  the 
Judgment  will  be  affirmed. 


SMITH  «t  si.  V.  FLEMING  St  «X. 
(NO.  1214.) 

(Oomt  of  Olvfl  Appeals  of  Texas.    El  Paso. 

June  2S,  1021.) 

Appeal   from   District  -Court,  Wastlsnfl 
Oonnty;  B.  A.  Hill,  Judge. 
Motion  for  leave  to  file  motion  for  rdiear- 

Ing,    Motion  overruled. 
For  former  opinion,  see  2S1  S.  W.  186. 

Scott,  Brtisftod  it  BadHh,  of  Cttsoo,  for  ap- 
pellant 

W.  O.  Mort<Hi,  of  Bre<dcenrldge,  and  Bur- 
kett,  Anderson  &  Orr,  of  Bastland,  tbr  ap- 
pellee. 

HARPER,  O.  J.  Appellees  file  an  applica- 
tion for  leave  to  file  a  motion  for  rehearing 
of  the  Judgment  in  favor  of  appellants  Smith 
and  Dorsey.  Our  opinion  and  Judgment, 
reversing  and  rendering  the  Judgment  of  tbe 
lower  court,  were  filed  and  entered  of  record 
on  the  12th  day  of  May.  A.  D.  1021.  The  15 
days  thereafter  within  which  motions  for 
rehearing  are  permitted  to  be  filed  expired 
on  the  27th  day  of  May,  1S21.  No  motion  for 
rehearing  was  presented  for  filing  In  this  case 
In  said  period.  On  June  6,  1021,  appellees 
filed  their  application  to  be  permitted  to  file 
a  motion  for  rehearing  In  said  cause  beyond 
the  time  allowed  by  statute. 

Tbe  reasons  given  for  tbe  failure  to  file  the 
motion  for  a  rehearing  within  the  time  pre- 
scribed by  statute  famished  no  excuse  for 
this  failure,  and  the  excuses  presented  are 
insoffldent  to  rdieve  tbe  appellees  of  the 
operation  of  the  statute. 


Motion  for  leave  to  file  motion  for  a  re- 
hearing is  overrruled.  Sams  v.  Creager,  8.^ 
Tex.  497,  22  S.  W.  899;  Anderson  v.  First 
Nat  Bank,  191  S.  W.  812  (12). 


WHITNEY  HARDWARE  CO.  v.  MoMAHAN 

St  al.    (No.  7769.) 

(Ooart  of  (^v0  Appeals  of  Texas.  Dallas. 
March  81, 1917.  Rehearing  Dsnled 
June  18, 1921.) 

1.  HnslMBri  aM  wlfs  «C3>I46  —  Hvsbs>d  ooi- 
trsotlsg  fsr  his  wife  with  hsr  tssut  fsr  rt- 
palrs  sot  liable  to  tsiiast  far  wgllysiit  par- 
fsrsiMos. 

A  husband  merely  contracting  as  agent  of 
his  wife,  the  landlord,  with  her  tenant  for  re- 
pair of  her  building,  neither  concealing  his  agen- 
cy nor  agreeing  to  be  bonnd  individually.  Is  not 
liable  to  tbe  tenant  tor  injury  to  bis  good* 
through  negligent  performance  of  the  work. 

2.  Haaband  asd  wife  «=»2I3— Wlfs  liable  for 
sdBllgest  performaacs  of  hsr  eostraet  wltH 
bar  tsaast  for  repairs. 

Under  Vernon's  Sayles'  Ann.  Civ.  St  1914, 
arts.  4621,  4622,  4624,  giving  to  a  wife  tbe 
sole  management  and  control  of  her  separate 
propwty,  -inducUng  rents  therefrom,  except 
^t  the  husband  mnat  join  la  ^position  or 
inenmbranoB  o<  real  estate,  she  Is  liable  for 
negligent  performance  through  her  agents  of 
her  contract  with  her  tenant  for  repadra,  where- 
by his  goods  are  injured. 

3.  HisbBid  and  wifs  «=a»2l8-HBSkasd  nsst 
bs  Joined  In  aotkiB  aonlMt  wire  for  hsr  ssgfl- 
gsst  psrrormftnos  of  oentract. 

The  husband  must  be  Joined  In  action 
against  a  married  woman  for  negligent  per- 
formance of  her  contract  with  the  tenant  of 
her  separate  property  for  repairs  thereof, 
whereby  the  tenant's  goods  were  Injored, 

Appeal  from  IMstrlct  Conrt  Hill  Go\mty; 
Horton  B.  Ptnter,  Judge. 

Action  by  the  Whitney  Hardware  Company 
against  E.  E.  McMahan  and  others.  Prom 
Judgment  of  dismissal,  plaintiff  appeals.  Re- 
versed and  remanded. 

For  Supreme  Court's  answer  to  certified 
guestiona,  see  281  &  W.  fiM. 

Wear  A  Frarier,  of  HlOsboro,  for  appel- 
lant 

R.  M.  Taughan,  of  Hillstxao,  tar  appel- 
lees. 

RAINET,  C.  J.  Appellant  Instituted  this 
suit  to  recover  from  appellees  the  sum  of 
$2,500  for  damages  to  Its  stock  of  merchan- 
dise In  repairing  the  roof  of  a  building,  the 
separate  property  of  Mrs.  McMahan,  and  oc- 
cupied by  appellant  as  a  tenant 

The  appellees  Interposed  a  general  demur- 
rer, which  was  sustained  by  the  court  and 
appellant  refusing  to  amend  its  petition 
Judgment  was  entered  dismissing  the  case^ 
from  wbldi  Judgment  Ods  appeal  Is  taken. 
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Tha  pettdon  of  appellant,  omitttnc  tonnal 
parti  and  tbe  exhibit,  1b  as  £ollow8: 

"Now  comes  tbe  plaintiff,  Whitney  Hardware 
Company,  a  corporatioo,  leave  of  the  court  first 
faaving  been  had  and  obtained,  and  makes  and 
files  tbia,  its  second  amended  orislnal  petition 
in  lien  of  all  other  pleadings  heretofore  filed 
by  it,  and  for  such  amendment  pleads  as  fol- 
lows: 

"  'That  it  complains  of  E.  K.  McMahan  and 
wife,  Efiie  McMahao,  who  reside  in  Matagorda 
county,  Tex.,  and  Waul  McMahan,  who  resides 
in  Hitl  couuty,  Tex.,  defendants,  and  for  cause 
of  action  represents  the  foUoviinc  facta:  That 
the  plaintiff  is  a  corporation  organised  and  ex- 
isting under  and  bj  virtue  of  tbe  laws  of  the 
state  of  Texas,  and  as  such,  Is  engafed  in  the 
hardware  business  in  the  town  of  Whitney, 
Hill  county,  Tex.,  where  it  has  and  maintains 
its  principal  office  and  place  of  business;  that 
it  has  been  engaged  in  such  businesB  siQce  the 
time  and  long  before  the  happening  of  the  mat- 
ters and  things  hereinafter  complained  of; 
that  during  the  year  1915  it  occupied  a  building 
In  tbe  town  of  W^hitney,  which  belonged  to  and 
was  the  separate  property  and  estate  of  Mrs. 
Effie  McMahan;  that  it  carried  its  main  stock  of 
hardware,  including  sh^f  hardware  and  gener- 
ally such  things  as  a  first  class  hardware  store 
usually  keeps  in  stock  for  sale  to  the  general 
public;  that  during  tbe  time  it  occupied  said 
building  it  rented  the  same  from  tbe  said  Mrs. 
Effie  McMahan,  her  husband,  and  the  defendant ; 
Waul  McMahan,  agreeing  to  pay  them  a  rental 
of  $100  per  month  therefor;  that  said  building 
became  in  rery  bad  state  of  repair  and  it  be- 
came impractical  for  plaintiff  to  continue  as  a 
tenant  in  said  building  with  its  said  stock  of 
hardware  which  aggregated  tbe  sum  of  $15,000 
in  value,  unless  it  could  procure  certain  repairs 
to  said  building, 

'<'That  it  communicated  these  facts  to  the 
defendants  and  each  of  them,  as  a  result  of 
which  the  defendants  each  agreed,  acting  for 
themselves  individually  and  as  the  agent  of  one 
another,  to  repair  said  building  and  to  gener- 
ally put  it  in  a  good  tenantable  state;  that  in 
consideration  for  said  agreement  on  the  part 
of  said  defendants  to  so  repair  said  building  and 
relying  and  acting  thereon  the  plaintiff  did  con- 
tinue to  occupy  same  believing  that  it  would 
be  r^aired  in  time  as  the  defendants  had  prom- 
ised. 

"  "Plaintiff  further  represenU  that  tbe  de- 
fendants did  make  one  or  more  ineffectual  at- 
tempts to  repair  said  building  and  some  time 
about  in  July,  1915,  or  the  first  of  August  of 
that  year,  with  the  knowledge  and  consent  and 
acquiescence  of  each  of  the  other  defendants 
hereinabove  named  and  as  their  duly  consti- 
tuted agent,  the  defendant  Waul  McMahan  did 
b^in  and  undertake  to  have  said  building  re- 
paired; that  plaintiff  was  not  in  any  wise  ac- 
quainted with  the  undertaking  of  said  Waul 
MtAIahan  and  the  defendants  at  the  time;  nei- 
ther were  they  acquainted  with  the  full  pur- 
pose of  what  they  intended  to  do.  Plaintiff 
does  represent,  however,  that  the  defendants 
negligently  failed  to  properly  repair  said  build- 
ing and  plaintiff  further  states  that  the  de- 
fendants, instead  of  repairing  said  building, 
greatly  Impaired  the  roof  In  that  they  tore  off 
a  part  <rf  the  coverinr  and  roof  and  the  flaahr 


ing  and  caused  the  same  to  beetmie  more  open 
and  in  a  greater  state  of  bad  repair  than  it 
formerly  was.  All  of  which  was  unknown  to  tbe 
plaintiff  at  the  time.  As  plaintiff  is  informed 
and  believes  and  therefore  charges  the  fairt  to 
be,  the  defendants  tore  off  a  portion  of  said  roof 
without  having  on  hand  sufBdent  material  of 
tbe  right  kind  and  diaracter  to  put  the  aame 
back  either  In  a  good  atate  of  veptdr  or  in  as 
good  condition  as  Vt  was  when  tiiey  attempted 
to  repair  the  aame;  that  while  it  was  in  such 
condition  there  came  a  very  heavy  rain,  which 
poured  through  the  roof,  the  cracks  and  tbe 
holes  and  wet  the  stock  of  goods,  which  plaintiff 
at  that  time  had  in  said  building  and  greatly 
damaged  tbe  salability  of  said  goods  and  gen- 
erally rendered  them  in  an  onsalaUa  condition, 
detracting  from  their  market  value  at  Icaat  SO 
per  cent  and  greatly  dama^g  all  of  the  fix- 
tures which  plaintiff  had  in  said  buUding;  that 
tbe  plaintifTs  said  stock  of  goods  and  fixtures, 
as  a  result  of  the  misconduct  and  negligence  on 
the  part  of  the  defendants  hereinabove  com- 
plained of  and  their  failure  to  repair  the  roof 
in  the  manner  agreed  by  tbem  and  on  account 
of  the  great  rain  which  came  at  the  time,  as 
above  alleged,  its  said  stock  of  goods  was  dam- 
aged at  least  in  the  sum  of  f2,S0a 

*"In  this  connection,  jdainUff  farther  ahows 
to  the  court  that  It  is  impossible  for  it  to  in- 
dude  each  and  every  item  of  its  said  stock  of 
goods  which  were  so  damaged  snd  injured  as 
aforesaid,  but  that  it  has  attached  to  this  peti- 
tion "Exhibit  A,"  here  referred  to  and  made  a 
part  hereof,  which  is  a  partial  list  of  its  goods, 
fixtures,  waree,  and  merchandise  so  damaged  at 
such  time  and  place  by  tbe  negligence  and 
failure  on  tbe  part  of  the  defendants  as  aJbova 
alleged,  which  said  Hat  at  itema  was  noade  fay 
tbe  plaintiff,  its  agents  and  enipl<v<s,  at  the 
time  and  Just  after  tbe  damage  and  hijury  here- 
in complained  of;  that  each  and  every  item  of 
which  it  made  a  list  at  said  time  has  noted  tbe 
amount  of  injury  received  and  damage  done  to 
said  respective  items  by  the  rain  mentioned  and 
OQ  account  of  the  ne^gence  of  the  defendants 
and  their  failure  to  comply  with  their  agreement 
to  repair  said  building;  that  a  more  detailed 
statement  cannot  be  made  by  plaintiff,  nd- 
ther  can'  more  detailed  information  bs  given 
yrith  respect  to  the  various  Items  of  goods 
damaged  nor  the  amount  or  character  of  tlw 
damage  suffered  by  each  respective  item  than 
is  here  shown. 

"  'Plaintiff  further  shows,  however,  that  the 
defendants'  failure  to  comply  with  their  agree- 
ment to  repair  the  roof  of  said  building  and 
their  negligence  in  making  ineffectual  and  bad 
repairs  was  the  direct  and  proximate  cause  of 
their  injury  and  that  said  agreement  was  made 
by  each  and  all  of  tbe  defendants,  and  that  the 
agreememt  and  undertaking  of  said  B.  K.  Mc- 
Mahan and  the  said  Waal  McMalian  was  rati- 
fied by  tbe  said  BIrs.  Sfile  Mcfifahan  and  wma 
agreed  to  by  her.  In  this  ewmection  plaintiff 
further  shows  that  tbe  defendant  Mrs.  Ififflo 
McMahan  has  intrusted  tbe  management  of  all 
of  her  business  to  her  husband,  E.  K.  McMa- 
han, and  her  brother-in-law,  Waul  McMahan. 
including  thdr  authority  to  repair,  at  her  ex- 
pense and  for  her,  the  building  in  question. 

"  'Whereupon,  premises  considered,  defend- 
ants having  each  answered  herein,  plaintiff 
prays  that  upon  final  trial  It  have  Judgment 
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■gaioat  them  collectivdy  and  sereraUy  for  the 
sam  of  $2,500,  and  for  aoj  other  relief,  gen- 
eral and  Bpedai,  in  law  or  in  eqoi^,  to  which  it 
may  show  itself  entitled.' " 

[1]  In  our  opinion  the  petition  states  a 
good  cause  of  action  asalnst  EflBe  McMahan 
and  husband,  E.  K.  McMahan,  but  fails  to 
show  any  liability  on  the  part  of  Waul  Mc- 
Mahan, who  is  alleged  to  be  agent  in  the 
transaction.  There  is  nothing  showing  that 
he  owned  any  interest  in  the  building  or  that 
he  was  beneflted  in  what  was  done,  nor  did 
he  agree  to  be  hound  individually.  Whit- 
ney V.  Wyman,  101  U.  S.  392,  25  U  Ed.  1000. 
He  did  not  conceal  Ms  agency  or  do  anything 
that  would  make  him  primarily  liable  In  the 
transaction. 

[21  The  question  of  llaMllty  of  the  wife 
Is  raised  by  appellee.  By  the  act  of  the 
Legislature  of  1913,  amending  articles  4021- 
4624  (Vernon's  Sayles')  R.  S.  1911,  a  change 
was  made  as  to  the  control  and  management 
of  the  wife's  separate  property,  in  that  the 
wife  is  given  "the  sole  management,  centred 
and  disposition  of  her  separate  property, 
both  real  and  personal,"  except  in  the  dispo- 
sition or  incumbrance  of  real  estate.  In  which 
event  the  husband  must  Join.  Said  act,  1913, 
now  article  4622,  Vernon's  Sayles'  B.  S.  1914, 
farther  provides  that — 

"The  personal  earnings  of  the  wife,  the  rents 
from  the  wife's  real  estate,  the  Interest  on 
boDds  and  notes  belongltig  to  her  and  dividenda 
OD  Stocks  owned  by  her  shall  be  under  the  con- 
trol, management  and  disposition  of  the  wife 
alone." 

By  tbese  articles  tb»  rents  firam  the  sep- 
arate estate  of  the  wife  and  other  Income 
t)ecame  subject  to  ber  management  and  con- 
trol. Before  the  passage  of  said  act,  1913, 
It  was  the  community  property  of  herself 
and  husband  and  was  under  his  control  and 
management.  Now  does  the  act  of  1913 
mtike  her  right  to  contract  broader  than  it 
was  under  the  old  law?  We  think  so,  at 
least,  as  to  the  subject  of  her  personal  earn- 
ings, rents  of  her  real  estate,  interest  on 
notes  and  bonds  belonging  to  her,  and  divi- 
dends on  stock  owned  by  her.  This  view  Is 
sapported,  we  think,  by  article  4624,  R.  S., 
as  amended  by  act  1913  (Vernon's  Sayles' 
Ann.  Civ.  St.  1914.  art.  4624),  which  reads: 

"Neither  the  separate  proper^  of  the  baa- 
band  nor  the  community  property  other  than 
the  personal  earnings  of  the  wife,  and  the  io- 
come,  rents  and  revenues  from  her  separate 
property  shall  be  subject  to  the  payments  of 


debts  contracted  by  the  wife,  except  those  con- 
tracted for  necessaries  furnished  her  or  hetr 
children,  provided,  the  wife  shall  never  be  the 
joint  maker  of  a  note  or  a  surety  on  any  bond 
or  obligation  of  another  without  the  joindw  of 
her  husband  with  her  In  making  such  contract." 

The  caption  of  the  act  of  1018,  concern- 
ing marital  rights  of  the  husband  and  wife, 
states  It  is  for  the  purpose  of  "defining  sep- 
arate and  community  proper^  ot  the  bus- 
band  and  wife,  conferring  upon  the  wife  the 
power  to  make  contracts,  authorising  suits 
on  eac3i  contracts,'*  etc,  and  In  the  later 
clause,  section  2,  of  tbe  act.  It  states: 

"The  fact  that  the  present  law  denies  to  mar- 
ried women  the  right  to  manage  their  separate 
property,  and  to  make  contracts  is  anjust  to 
a  large  number  of  dtizens  of  this  state  creates 
an  emergency  and  an  Imperative  pablle  neceS" 
sity  that  the  ctmstitutional  rule  requiring  bills 
to  be  read  on  three  several  days  be  suspended, 
and  it  is  hnreby  suspended." 

From  these  and  the  body  of  the  act  giv- 
ing her  the  sole  management,  control,  and' 
disposition  of  her  separate  iwoperty,  both 
real  and  personal,  except  with  the  dispo- 
sition and  incumbrance  of  real  estate,  etc., 
and  divesting  the  husband  of  tbe  control  of 
her  separate  property,  as  formerly  existed, 
it  Is  evident  that  the  Le^slatnre  intended 
to  empower  her  to  contract  with  reference 
to  rents,  etc.,  from  ber  separate  pn^ier^  and 
making  It  subject  to  debts  and  liabilities  In- 
curred by  ber. 

[1]  The  allegations  show  that  Injury  to 
tbe  iwoperty  of  plaintiff  occurred  In  attempt- 
ing to  Improve  and  repair  ber  separate  prop- 
erty by  her  husband  and  Waul  Midblaban, 
who  were  acting  as  her  agents,  ^hlcb  waa 
agreed  to  and  ratified  by  her.  It  was  neces- 
sary to  Join  her  husband  in  a  suit  against 
her,  and  as  to  them  it  was  error  to  sustain 
a  general  demurrer  to  the  petition. 

The  Judgment  Is  reversed,  and  the  caose 
remanded. 

On  notion  for  Bdieaxing. 

TALBOT,  J.  On  April  IS,  1917,  tbe  ap- 
pellees filed  a  motion'  for  a  nhearing  in  this 
case.  Pending  this  motion  we  co-tifled  tbe 
controlling  questl(m  Involved  to  the  Supreme 
Court  of  Texas  for  adjudication.  On  May 
2S,  1021,  that  question  was  answered  by 
tbe  Suprone  Court  in  accord  with  the  ded- 
slon  ct  this  court 

The  motion  for  rehearing  is  therefore 
overruled. 
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ABATEMENT  AND  REVIVAL. 

in.  DBFGCTS   AND   OBJBCTIONB    AS  TU 
rAILTIBS  AND  PROCBBDINGS. 

4=940  (T0x-Cain>pp.)  Refusal  to  submit  to 
examinatioD  after  losa  does  not  avoid  policy, 
but  only  suspends  riEht  of  recovenr  until  exam- 
ination, and  hence  is  pleadable  m  abatement, 
not  in  bar. — Humphrey  v.  National  Fire  Ins.  Co. 
of  Hartford,  Conn..  750. 

Plea  of  failure  to  submit  to  examination,  be- 
ing; in  abatement,  waived  tf  not  made  at  proper 
time. — Id. 

VI.  WAIVKR    OF    GROUNI>S    OP  ABATB- 
MBNT  AND  TIME  AND  MANNER  OF 
PLBADINC;  IN  GKNBRAL. 

«=>85  (Tex.Cem.AppO.  PIe&  of  failure  to  sub- 
mit to  examiuatioQ,  being  in  abatement,  waived 
If  CO  special  ruling  asked  thereon  before  trial 
on  merits.— Humphrey  v.  National  Fire  Ins.  Co, 
of  Hartford,  Conn..  750. 

ACCOUNT  STATED. 

^a6(l)  (Arte.)  Letter  by  buyer,  setting  forth 

Sremature  shipment  and  that  goods  woirid  not 
e  immediately  inspected,  neld  not  acquiescence 
and  account  stated.— Brin  Bros.  v.  Lyon  Bros., 
560. 

ACKNOWLEDGMENT. 

I.  HATOfUD  AND  HECBSSITY. 

4=95  (Ky.)  Acknowledgment  unnecessary  to 
make  uiBtrument  binding  on  parties  and  privies 
with  notice.— Riddle  v.  Jones,  503. 

ACTION. 

See  Abatement  and  Revival;    DiamisMl  and 
Nonsuit. 

II.  HATVBBI  AND  FORM. 

<s>27(3)  (MoJ^BB.)  Consignee  may  sue  on 
common-law  llatnllty.— McNeill  t.  Wabash  I^. 
Co..  «4». 

III.  JOINDER,  SPLITTING,  CONSOLIDA- 
TION, AITD  8BT1BRANCB. 

«=>48<l)  (Tex.Coin.AM.)  Rule  against  mul- 
tifariousness not  applied  where  the  causps  of 
action  grow  out  of  the  same  tranaaction.— Hud- 
mon  V.  Foster.  346. 

«=>48(8)  (Tex.ClvJ^pp.)  Causes  of  action  for 
excessive  freight  and  demurrage  charges  and 
damages  for  shortue  of  cool  properly  joined. 
—Payne  v.  White  House  Lumber  Co.,  417. 

ADJOININO  LANDOWNERS. 
Sea  Boundaries. 


ADMINISTRATION. 
See  Executors  and  Administratorg, 
231  S.W^71 


ADUIRALTX. 

See  Shinning. 

ADVERSE  POSSESSION. 

I.  NATCRB  AND  ItB4UI8ITBS. 
(B)  Aotoal  Po«»eMlon. 

<S=»22  (Arfc.)  Pasturing  and  cutting  timber 
from  awamp  land  AeU  a^nal  possession.— Car- 
ter V.  Stewart,  887. 

(■)  DwaMom  and  coatiBBftjr  «t  Pm- 

MSalOB. 

«=>47  (T«c.Com.App.)  Owner's  entry  on  land 
to  cut  timber  broke  continuity  of  adverse  claJm- 
ant's  possession  except  as  to  land  iadosed  by 
claimants— Evans  t.  Honston  Oil  Co.  of  Texas, 

731. 

«=o50  (Tex.ConJ^pp.)  Purchase  of  other  land 
three-quarters  of  a  mile  distant  from  land  oc- 
cupied did  not  preclude  purchaser  from  obtain- 
ing title  to  land  occupied  by  adverse  posseaalou. 
-Evans  V.  Houston  Oil  Co.  of  Texas,  731. 

(F)  HoatUe  ClutTKet«T  of  PomcmhIob. 
«»60(2)  (Tex.Com.App.)  Possession  with  own- 
er's permission  not  adverse  possession.— Evans 
V.  Houston  Oil  Co.  of  Texas,  781. 
<S=964  (McApp.)  Pledgee  not  entitled  to  de- 
feat replevin  action  on  ground  of  limitation  of 
action.— Conway  v.  Flaugh,  1045. 
«=»7i())  (T«X.CIvJ\pp.)  Conveyance  of  inter- 
est held  to  HUpport  plea  of  five  years'  limitation 
as  a  deed  and  not  quitclaim.— Brownfleld  v. 
Brabson,  401. 

€=>80(2)  (Tex.CivJKpp.)  Deed  must  contain 
sufficient  description  to  support  plea  of  five 
years'  limitation.— Brownfield  v.  Brabson,  401. 
•^82  (Tex.Civ.App.)  Five-year  statute  be- 
gins to  run  from  registration  of  deed.— Brown- 
field  V.  BrabsoD,  481. 

<0)  FarmeKt  of  Taxes. 

«s»90  (T«x.ClvJ^pp.)  Title  may  be  acquired 
to  undivided  interest  in  land.— Brownfield  v. 
Brabson,  ^1. 
Taxes  must  be  paid  under  proper  description. 

— Id. 

«=s>93  (Tex.CIV.ApB.)  Payment  of  taxes  for 

five  years  held  aimcient. — Brownfield  v.  Brab- 
son, 491. 

®=394  (Tax.Com.App.)  Taxes  must  be  paid  be- 
fore becoming  delinquent  under  five-year  stat- 
ute of  limitations.— ilouatoQ  On  Go.  of  Texas 
V.  Jordan.  320. 

<&=»94  (Tex.C)v.App.)  Payment  of  taxes  after 
delinquency  insufficient.— Brownfield  v.  Brab- 
son. 

n.  OPBRATIOM  AND  EFFECT. 
(A)  Extent  oC  Paaaesslos. 

0=»IOO(I)  (Artt.)  Possession  of  portion  under 
deed  ie  constructive  possession  of  all  included 
in  description.— Carter  t.  Stewart,  887. 
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«s»IOI  (Ark.)  ConatraetlTe  poBsesBion  to  lim- 1 
its  of  grant  applies  against  Btat«  claim.— Garter 
V.  Stewart.  8H7. 

(B)  Title  or  Ulfflit  Ae«Birea. 

«S3I04  (Ark.)  Presumptioo  of  grant  from 
state  may  be  drawn  from  50  years'  potisession 
and  paj'ment  of  taxes.— Carter  t.  Stewart,  ti87. 

Failure  of  state  records  to  show  grant  of 
lands  does  not  rebut  presumption  of  grant. — Id. 

Presumption  of  state  grant  from  posseSNon 
and  payment  of  taxes  is  not  estoppel  of  state  by 
unautboriaed  act  of  tax  officers. — id. 

lU.  PLEADING,    EVIDBICCB,    TRIAL,  AND 
REVlbiW. 

^115(1)  (Tax.ConJ^pp.)  Wbetber  plaintilTe 

SosaesBion  of  land  was  adverse  held  for  jury.— 
Ivans     Houston  Oil  Co.  of  Texas,  781. 
«s»  115(1)    (Tex.  Civ.  App.)    Whether  party 
ciaiming  under  bve-yeiu-  statute  paid  taxea 
^operiy  held  for  jury.— Browntield  T.  Bcabson, 

A6ENCX. 
S«s  Firinopal  and  Agent. 

AiNlMAlS. 

See  Carriers,  <&=>212-230. 

iS=>44  (Ark.)  Owner  of  untnelosed  land  with 
open  well  liable  for  injury  to  stock,  tbough  dug 
by  another. — Frauenthal  t.  Morton,  ttttl. 

Absolute  liability  imposed  on  owner  of  op«n 
well  injurijig  8tock.--ld. 

Evidence  held  to  show  liability  for  dzonning 
of  horse  in  well. — Id. 

Liability  for  injury  to  stock  by  open  well  not 
dependent  on  actual  posaession  of  land.— Id. 

Complaint  held  to  warrant  recovery  of  doable 
damages  for  drowning  of  horse. — Id. 
«=s>&U(2)    (Ark.)    Fencing  district  operative 
without  fence  around  It,  where  bounded  by  oth- 
er districts.— Orouor  v.  Jenkins,  883. 

ANTI-TRUST  LAW& 

See  Monopolies,  ^=>17-21. 

APPEAL  AND  ERBOB. 

See  Courts,  4s>281-24i7;  GrimiB«l  Jjkw,  «es» 

1025-1192. 

For  review  of  rulings  in  particular  actions  or 
proceedings,  see  also  the  various  specific  top- 
ics. 

I.  HATVRE  AITO  PORH  OF  RBUEDY. 

^=92  (Tex.Civ.App,>  Statute  giving  right  of 
appeal  from  order  on  plea  of  privilege  not  un- 
constitutional.—Hill  V.  Brady,  145. 

III.  DBGISIONS  RBVIEWABLB. 
(D)  Fliuilltr  o<  OetonnliuiUoH. 

4=966  (Tex.Clv.App.)  No  appeal  except  from 
final  judgment. — ^Taylor  v,  Mastereon,  656. 
«s>78(3)  (Tex.Clv>pp.)  Order  susUining  de- 
murrer to  pleas  held,  not  a  finnl  appeiriable  jadg- 
ment^Ta^or  v.  Masterson.  856. 
*=»80(l)  (Tex.Civ.App.)  No  order  or  decree 
not  precluding  further  litigation  1«  a  "final 
judgment."— Taylor  v.  Masterson,  656. 

Judgment  for  plaintiff  disposes  of  defendant's 
plea  in  reconvention  or  cross-action  and  Is  ap- 
pealable.—Id. 

^982(3)  (Mo.App.)  No  appeal  lies  from  or- 
der vacating  final  default— Barkwell  v.  Carlisle, 
1063. 

IT.  ^IGBT  OP  RBTIBW. 

<B)  Kstoppel,  "WaiTAr,  or  AKre«meBts 
AflMtSaB  aivbt. 

«»I62(I)  (Ky.)  Acceptance  of  Voluntary  sat- 
isfactKiu  of  judgment  does  net  bar  appeal,  when 
judgment  not  for  full  amount  sought. — Clay  v. 
Thomaa,  612. 


T.  PRBSBIITATIOH     AlID  RBSBBTATIOIT 
IN  I.OWBB  COURT  OF  OBUUKDS 
OF  RBVIBW. 

(A)  laamea  mad  ^ne«tloBB  in  I<ower  Cowt* 

<S=»I72(I)  (Ark.)'Au  issue  of  account  stated, 
not  presented  In  trial  court,  cannot  be  present- 
ed on  appeal.— Brio  Bros.  v.  I^on  Bros.,  960. 

172(1)  (Ark.)  Plaintiff  bound  by  allegations 
and  evidence  showing  they  were  doing  business 
within  the  state.- Forrester  v.  Locke,  8117. 
«=s>l72(l)  (MaJ^p.)  Contention  not  pleaded 
cannot  be  raised.- Insurance  Agency  Co.  v. 
Blossom,  636. 

<S==>t72(l)  (Tex.Cam.App.)  Claim  as  to  time  of 
acqutolDon  of  pr^erty  asserted  to  be  commu- 
nity cannot  be  made  for  first  time  on  appeaL — 
Itoberson  v.  Hughes,  734. 
^173(6)  (MoJ^pB.)  Defense  of  statute  of 
frauds  Xeld  waived.— Heath  v.  Beck.  657. 

(B>  ObJ«otloBa  and  Hotloaa,  and  RallaKS 
Tb«x«oa. 

®33207.  (Tex.Clv.App.)  Improper  remarks  of 
counsel  available  on  appeal  notwitfastaading 
failure  to  object— Home  Life  &  Accident  Co.  v. 
Jordan.  802. 

«=a2l5(()  (Tex.ConJ^pp.)  Instnictiou  aa  to 
false  representattoa  heuL  correct  on  appeal,  in 
absence   of   objection  thereto.— Waggonac  T. 

Zundelowitz,  721. 

«=^216(l)  (Ky.)  Appellant   cannot  complain 

of  failure  to  give  instruction  not  offered. — 
B^rankfort  Elevator  Coal  Co.  v.  Williamson, 
241. 

®=»2t8(2)  (Tex.CIv.App.)  Failure  to  sotHait  Is- 
sue not  available  on  appeal,  in  absence  of  re- 
quest.—Jemison  V.  Estes,  797. 
^=b23I(S)  (MoJ^pp.)  General  objection  to  ex- 
hibition of  injury  to  jury  held  iosnffldent. — 
O'ConneU  v.  Kansas  City,  1040. 
®=>23t(5)  (Mo.App.)  General  objection  to  ev- 
idence held  not  sufficiently  specific  upon  which 
to^redicate  exception.— Stetina  y.  Bergstein, 

«»23f(9)  (Ark.^  Errors  in  verl^e  of  in- 
struction not  reviewed,  onleas  specifically  point- 
ed out.— Texarkana  &  Tt.  Smith  Bj.  Co.  v. 
Adcock.  866. 

^=»232(2)  (Mo.App.)  Objections  to  evidence, 
not  made  below,  not  coosidered^Baldwin  t. 
Kansas  City  Itys.  Co.,  280. 
<8=>238(3)  (Mo.)  In  the  absence  of  motion  for 
arrest  of  judgment,  nothing  but  record  proper 
can  be  considered.— State  ex  rel.  Dolman  t. 
Dickey,  S82. 

<C)  Bxe«ptlona. 

<S^260(2)  (Ark.)  ExclusioD  of  evidence  not  ex- 
cepted to  cannot  be  reviewed.— Sanderson  t. 
Marconi,  554. 

<^263(3)  (Tex.Civ.App.)  Refusal  of  regueat- 
ed  charge  not  fundamental  error  reviewable  in 
absence  of  exception.— Priddy  t.  Cfailders.  172. 
|&=>265(I)  (Tex.ComJVpp.)  On  sxception  to 
Judgment,  exceptions  need  not  to  be  taken  to 
findings  of  court.— Temple  Hill  Developmoit 
Co.  V.  Lindholm,  321. 

(D)  Uotloaa  for  Hevr  Trial. 

$=»28l(l)  (Mo.)  In  the  absence  of  motion  for 
new  trial,  nothing  but  record  proper  can  be 
considered. — State  ex  rd.  Dolman  Dif^ej, 

582. 

«=>282  (Tax.CivApa.)  la  case  tried  to  eonrt. 
motion  for  new  trial  not  neceBsarT.^-Giuiter  t. 

Canter,  706. 

<&=3>300  (Arfc.)  Judgment  affirmed  where  appel- 
lant failed  to  file  motion  for  new  trial  with 
prayer  for  appeal  within  30  days  after  decioon. 
— Spivey  v.  Spivey,  659. 

®=>30l  (Ark.)  Defendant  cannot  raise  for  first 
time  on  appeu  question  of  excessive  verdict- 
Battle  V.  Draper,  869. 

^=•301  (Ky.)  Sufficiency  of  evidence  to  sus- 
tain TPrdict  not  reviewaofe  without  motion  for 
new  trial  on  that  ground.— National  Council 
Knights  and  Ladies  of  Secnrity  t.  Dean,  29. 
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^s>30l  (Ky.)  Matteri  not  aBUgned  u  ground 
for  new  trial  cannot  be  reTiewed.~Coinmon- 
wealth  Power  By.  &  Light  Co.  v.  Vaught,  247. 
^302(5)  (Ky.)  Objection  that  verdict  is 
contrary  to  law  does  not  raise  error  in  giving 
and  reinamg  instructions.— Grove  Lodge  No. 
|74,  1.  O.  O.  r.,  T.  FideUty  Pbenix  Ins.  Co., 

TX.  PARTIB18. 

«&=>327(I0)  (Ky.)  Ail  creditors  not  mceaaary 

parties  to  appeal.— Hamer  t.  Boreiag,  497. 

TII.  RBa,VXSITB»  AKD  PBOCBBDIirCU 
FOR  TRAHBFBR  OP  OAUJIBL 

<D)  Writ  of  Error,  Citation,  or  notice. 

«B>396  (T«i.Clv^p«b>  Bxeeption  in  notice  of 
appeal  not  necessary  for  ajmeal  from  tempwa- 
ry  injunction.— Blaylock  v.  Slocomb,  8G4. 

Exception  and  notice  of  appeal  neceseary  to 
perfect  appeal  from  fldld  judgment  perpetuat- 
ing injunction.— Id. 

(ta)   Bntrr»  BoolcetlBKp  ttmA  Av*eua«ec> 

«»434  (M».)  Appeal  from  judgment  forfelttng 
recognizance  In  criminal  prosecution  dismiseed 
where  no  appearance  made.—State  v.  Carroll, 

565. 

€=9434  (Tex.CIv.App.)  Execution  of  agreement 
by  defendant  in  error  operated  as  appearance  in 
Court  of  Civil  Appeals.— Btdemoity  Co.  of 
America  v.  Mahaffey,  861. 

IX.  St'FBRSBDBAS  OR  tTAt  OF  PRO- 
CBBDIMCS. 

«a»488(i)  (Mo.)  Appeal  from  metita  in  In- 
junction suit  BUapended  action  on  moticHi  to  u- 
seas  damages.— Morrison  t.  Hess,  997. 

X.  RBCORD  AND   FROCBBDIHOB   HOT  IB 
RBCORD. 

(A)  Hatters  to  be  Shovra  toy  Record. 

«es»494  {Mo.App.)  When  certified  copy  of  de- 
cree on  one  count  not  filed,  it  is  not  reviewable. 
—Heath  t.  Beck,  657. 

(B>  Scope  aod  Oontcnta  o(  Record. 

^»5I6  (Ky.)  Argument  objected  to  must  be 
made  part  of  bUI  of  exceptions.- Louisville 
Woolen  Milla  v.  Kindgen.  202. 
<!&s>543  (Mo.App.)  Appellant  eeeldng  remand 
because  lost  notes  of  evidence  prevent  tran- 
script and  bill  of  exceptions  is  not  entitled  to 
retrial  as  of  right  and  must  be  without  fault.— 
I^araon  v.  Shockley,  1030. 

Facts  held  to  show  that  appeUaut  sseUng  re- 
trial because  of  lost  stenographer'a  notes  was 
not  without  fault.— Id. 

(C)  Necessity-  of  HII1  of  Bxeeptlona,  Case, 
or  Statement  of  Facts. 

4=9544(1)  (TQx.ClvJVpp.)  Court  cannot  con- 
sider propriety  of  giving  charge,  in  abarace  of 
statement  of  facts.— Jamison  v.  Estes,  787. 

Court  will  not  pass  on  whether  issues  were 
fully  submittedt  in  absence  of  statement  of 
facts.— Id. 

(B)  Abstraets  of  Reoord. 

«e958r(3)  (MeJVpp.)  Abstract  heJd  insuffi- 
cient, as  not  complying  with  court  rule.— Poshek 

Marceline  Coal  &  Mining  Co.,  70. 
«=>586(l)  (Mo.App.)  "Abstrace-    of  record, 
coutaining  nothing  but  copy  of  petition  and 
answer,  lield  insamolent^— Foahek  T.  Bfarcellne 
Coal  &  Mining  Co.,  70. 


(F)  Malctnv,  Form,  and  Revalaltea 
Transerlpt  or  Retvra. 


of 


^»596  (Tann.)  Appellees'  counsel  should  di- 
rect ineertloo  of  portion  of  record  material  to 
hia  dieats.— State  v.  Colored  Tennessee  Indus- 
trial School,  544. 


Bofeots,  OMeetloiia»  AjaM«ia«at»  aad 
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^s>643(S)  (Mo.)  Omisaion  of  record  to  show 
that  motion  for  new  trial  and  bill  of  exceptions 
filed  cured  by  failure  to  object  ixk  tune.— r^ation- 
al  Befrigerator  Oo.  T.  Southwest  Missouri  light 

Co.,  930. 

(K)  Questions  Presented  for  Review. 

«=>672  (Tsx.Com.App.)  Jurisdiction  of  Court 
of  Civil  Appeals  limited  to  errors  assigned  and 
error  of  law  apparent  on  face  of  record.— liob* 
eraon  v.  Hughes,  734. 

Holding  of  court  baaed  upon  finding  of  fact  not 
error  of  law  apparent  on  face  of  record.— Id. 
«=s>688(2)  (Ky.)  Kecord  heU  not  to  show  de- 
nial of  right  to  make  proper  argument.— Louis- 
vUle  Woolen  Mills  v.  Kindgen.  202. 

Party  must  show  nature  of  argument  whii^ 
he  claims  he  was  prohibited  from  making. — Id. 
^^704(1)  (Tex.Civ.App.)  No  review  of  re- 
fusal of  special  issue  without  record  showing 
issues  submitted.— Holden  v.  Bvans,  146. 

(I.)  Hatters  Net  Apparent  of  Record. 

■es37l4(S)  (Ky.)  Court  can  conalder  undenied 
statement  in  brief  in  connection  with  ailence  of 
record.— Louiaville  Woolen  Mills  T.  Kindgen, 

202.  • 

XI.  ASSIGHHBKT  OF  BRROR8. 

9s»7l9(l)  (Mo.)  Appeal  from  judgment  for- 
feiting recognizance  in  criminal  proaecutlou 
dismissed  wiiere  no  errors  assigned.- State 
V.  Carroll,  565. 

€=»7I9(  I  )   (Tex.  Com.  App.)  Jurisdiction  of 
Court  of  Civil  Appeals  limited  to  errors  assign- 
ed  and  error  of  law  apparent  on  face  of  rec- 
ord.—Roberson  V.  Hughes,  734. 
^=>722(l)  (Tex.Com.A|ip.)  Appellant  may  ei- 
ther adopt  aasignments  in  motion  for  new  trial 
or  independent  assignments— Temple  Hill  De- 
velopment Co.  T.  Lmdhobn,  321. 
<8=>722(l)  (Tex.Coni.App.)  Appellant  not  re- 
stricted to  assignments  in  motion  for  new  trial. 
—Harlan  v.  Acme  Sanitary  Flooring  Co..  34$. 
$=>722(1)  (Tex.Civj^pp.)  Copies  of  findings 
of  fact  designated  as  assignments  of  error  held 
not  such. — Busbee  v.  Bnabee.  441. 
•S=>724(l)  (Tex.Coin.App.)  Statute  aa  to  suf- 
ficiency of  assignment  of  error  liberally  con- 
stmed. — Morrison  v.  Neely,  728. 
^=>725(2)  (Tax.Clv.App.)  Assignments  of  er- 
ror complaining  of  overruling  of  excepfciona 
held  insufficient  for  consideration.— Holden  v. 
Evans,  146. 

«=»730(l)  (Tex.Clv.App.)  Requested  charge 
held  not  in  fact  a  charge  reqiuring  eoBstderm- 
tion  under  general  assignment  of  error.- Priddy 

V.  Childers.  172. 

<S=»73t(l)  (TexXlv.App.)  Assignment  of  er- 
ror to  verdict  held  too  general  to  be  conaid- 
ered.— Priddy  v.  Childera,  172. 
«3»73l(5)  (TexXivApp.)  Asaignment  of  er- 
ror to  sufficiency  of  evidence  held  too  general 
to  be  considered.— Priddy  v.  Childers,  1*2. 
4=»742(l)  (Tex.  Civ.  App.)  Reference  neces- 
sary in  brief  to  transcript  in  connection  with 
statements  made  under  assignments.— Weatern 
Union  Telegraph  Co.  v..  Brett,  449. 
«=)742(l)  <Tftx.Clv.App.)  Statement  under  as- 
signment as  to  contributory  negligence  should 
be  full  and  fair.— Baker  v.  Hodgea,  844. 
^742(2)  (Ttx.Clv.App.)  Juriadictional  ques- 
tion considered  though  not  germane  to  assign- 
ment.— Erwin  v.  Erwin.  834. 
<S=:»742(3)  (Tex.Civ.App.)  Assignments  of  er- 
ror complaining  of  overruling  of  exceptions 
without  showing  made  as  to  action  taken  in 
exception  held  msuffident  for  consideration.— 
Holden  v,  Evana.  148. 

«=>742(5)  (Tex.CiV.App.)  Assignment  of  er- 
ror BulHnitted  as  a  proposition  held  too  gen- 
eral for  consideration.— Holden  t.  Evans,  146. 
<$=>742(5>  (Tox.Clv^pp.)  Propoaition  held 
not  to  oore  defect  in  too  generu  assignment 
—Priddy  v.  ChUders,  172. 
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4=»742{6)  (Tex.C1v.App.)  Aflsiffimieiit  of  er- 
ror to  verdict  should  be  followed  bj  proposi- 
tion.—Pridd^  T.  Cbildert,  172. 
AaBigDment  of  error  to  saffldencr  of  evidence 

to  augtain  verdict,  should  be  followed  by  propo- 
Bition.— Id. 

«=»743(l)  (Tex.CWJKpp.)  AsBignments  of  er- 
ror complainiog  of  overrtiliof  of  exceptions 
without  record  reference  being  given  held  in- 
Rufficient  for  consideration. — Uolden  v.  Evans, 
146. 

«»744  (Tex.Clv.App.)  In  caae  tried  to  court, 
auaignmeots  of  error  must  be  filed  before  ap- 
peal,—Canter  V.  Canter,  796. 
^=3745  <Tex.Clv.App.)  Aaaignmenta  of  error 
may  be  considered  tbough  not  filed  below^ — 
Buabee  v.  Busbee,  441. 

<t=>747  ( 2 )  ( Tex.Clv  J^pp.)  Inconalstency  of 
conclusions  not  considered  when  only  one  party 
has  assigned  error. — Hull  v.  Guaranty  state 
Bank  of  Carthage,  810. 

«=>750(4)  (Tex.Coni.App.)  Assignments  of  er- 
ror held  to  attack  sufficiency  of  evidence  to  sus- 
tain findings  of  fact. — Morrison  v.  Neely,  728. 
^=>7K(2)  (Tex.Clv.App.)  Judgment  affirmed 
in  absence  of  assignmeats  of  error  and  funda- 
mental error.— Busbee  v.  Busbee,  441. 

Zn.  BRIBPS. 

«»757Q)  (M*^p.)  Statement  of  the  case 
held  suffident— Hartweg  v.  Kansas  Gi^  Rys. 

Co..  269. 

^759  <Mo.App.)  Brief  need  ntrt  contain  sep- 
arate assignments  of  error. — La  age  v.  Midwest 

Motor  Securities  Co.,  272. 
^=9766  (Mo.App.)  Appeal  dismissed  for  viola- 
tion of  statute  and  court  rule  requiring  a  clear 
and  concise  statement  Of  the  case. — Huiiweg  t. 
Kansas  City  Rya.  Co..  268. 
^:»773(2)  (Mo.)  Appeal  from  judgment  for- 
feiting recognizance  in  criminal  prosecution  dis- 
missed where  no  briefs  filed. — State  v.  Carroll, 
565 

«s^773(4)  (TexXiv.App.)  Caae  not  briefed  af- 
firmed in  sbarace  of  fundamental  error.— Bare- 
field  T.  Allen,  170. 

XIII.  DISMISSAL.  WlTHDRAWAIi,  OR 
ABAlfboifXBNT, 

^»78)(4)  (Mo.)  Investigation  on  merits  re- 
quired, though  restrictions  sought  to  be  enforc- 
ed have  lapsed.— Morrison  v,  Hess,  907. 
«=978i(6)  (Tex.  Com.  App.)  Case  diamiRsed 
where  issues  have  become  merely  academic- 
Moore  V.  American  Lumber  Co.,  318. 
«»795(2)  (McApp.)  Motion  to  diamiaa  most 

Joint  out  deficiency  of  abstract  relied  aptm. — 
ones  T.  Mnnroe,  1068. 

XTI.  RBVIEW, 
(A)  Scope  and  Rxtent  In  tienaral. 

e=^S42(\)  (McApp.)  Waiver  becomes  quee- 
tion  of  law  where  facta  are  admitted. — Hay  t. 
Bankers'  Lite  Co„  1035. 

^9842(7)  (Tex.ComJ^pp.)  Facts  held  not  to 
warrant  holding,  as  a  matter  of  law,  that  con- 
tract was  procured  by  undue  influence. — Briscoe 
V.  Bright's  Adm'r.  1082. 

^842(8)  (Mo.App.)  Construction  of  written 
instruments,  as  letters,  is  for  the  court.- Hay 
V.  Banker's  Life  Co.,  1035. 
«=9843(2)  (MoiApp.)  Assignment  of  exces- 
aiveness  of  verdict  need  not  be  noticed  where 
reversed  on  other  grouods. — Noah  v.  L,  B.  Price 
Mercantile  Co.,  300. 

®=»B46(3)  (MoJKpp.)  Judgment  affirmed  if  sus- 
tainable on  any  theory  when  no  declarations  of 
law  asked  or  eiven.— Heath  v.  Beck,  657. 
€=3854(1)  (Tex.CivJXpp.)  Court  must  affirm 
judgment  of  lower  court  if  any  ground  to  sup- 
port it.— Denton  v.  Kansas  City  Life  Ina.  Co., 
436. 

«s>a54(2)  (Ky.)  Correct  judgment  not  re- 
versed for  erroneous  reason.— Louisville  Wool- 
en MUU  V.  Kindgen,  202. 


(B)  iBtcvloeatorri  Cttllmteral,  and  Sappl«« 
■MBtarr  Proe«edlnca  «nd  ^neatlona. 

^»870(3)  (T«t.CivJM>P<)  Defendant  waived 
right  to  review  action  of  trial  court  on  idea 
of  privilege  when  he  failed  to  aweal  from 
order.— Uul  v.  Brady,  145. 

(C)  Parties  Bnttiled  to  AU«v«  Brror. 

«=38B2(I2)  (Mo.App.)  Defendant's  requested 
instruction  on  burden  of  proof  held  not  to  adwpt 
plaintiff's  instruction.- Fidelity  &  Casualty  Co. 
of  New  York  v.  Kansas  City  Rys.  Co.,  277. 
«=>882(I2)  (Mo.App.)  No  complaint  of  error 
in  instruction  adopted  by  complainant. — Vogel- 
sang V.  Board  of  Education  of  City  of  Oftpe 
Girardeau,  645. 

«=>882(I2)  (Tex.CeM.App.)  Error  in  pladng 
burden  of  proof  held  not  invited.— First  Nat. 
Bank  v.  Todd,  322. 

(D)   Ameadmenla,  Additional  ProotB,  ud 
Trial  of  Cause  Anew. 

«»894(2)  (TeM.)  Evidence  not  presumed  to 
anstain  findbig,  when  not  before  the  court  in 
equity. — State  r.  Colored  Tennessee  Indnatrial 
School.  544. 

<B>  Freaamptiou. 

«S990I  (Ark.)  Refusal  of  inatrtictionB  not  er- 
ror in  absence  of  showing  that  they  were  not 
covered  by  other  instructionB  given.— Taylor 
V.  Walker,  550. 

«=»907(3)  (Tenn.)  Kvidence  presumed  to  sus- 
tain finding,  when  not  before  the  court  at  law. 
— tjtate  v.  Colored  Tennessee  Industrial  School, 
544. 

<&=>922  (Mo.)  Court's  finding  aa  to  qualification 
ot  juror  presumed  correct  on  appeal— Riehard- 
aon  V.  Kansas  City  Rys.  Co.,  Oi^. 
(^926(1)  (Tex.Civ>pp.)  Where  court  admit- 
ted evidence  on  issue  after  sustaining  exception, 
and  petition  not  amended^t  is  presumed  court 
changed  mind^Payne  v.  White  House  Lumber 
Co..  417. 

^=9926(8)  (Mo.App.)  In  the  absence  of  certif- 
icate it  will  be  presumed  a  proper  caae  for 
reading  the  deposition  was  disclosed.— -White- 
side V.  Court  of  Hono^  1020. 
«=»927(3)  (Moj^pp.)  Canse  considered  most 
favorably  to  appellant  on  appeal  from  nonsuit. 
-Elms  v.  Mutual  Benefit  Life  Ina.  Co.,  653. 
®»927(5)  (Mo.App.)  In  reviewing  denial  of 
demurrer  to  evidence,  only  evidence  supportinc 
verdict  can  be  considered.- Evans  v.  Clapp,  79. 

In  reviewhv  denial  of  demurrer  to  evidence, 
plaintiff  entitled  to  every  reasonable  inference. 
—Id. 

9s»928(5)  (Ky.)  Omission  in  instruction  pre- 
sumed to  nave  been  cured  by  other  instructions. 
—National  Council  Knights  and  Indies  of  Se- 
curity V.  Dean,  29. 

^»930(i)    (Tex.Coni.App.)    Evidence  viewed 

most  strongly  in  support  of  judgment. — Briscoe 
V.  Bright's  Adm'r,  1082. 

$»930(  I )  (Tex.Ctv.Apih.)  Everything  sus- 
tained by  testimony  deemed  tonnd  in  support 
of  judgment.— Maier  v.  Langerhana,  1^. 
4=9930(3)  (Tex.Com.App.)  In  absence  of  ob- 
jection, it  will  be  presumed  that  special  issues 
conform  to  pleadings  and  evidence. — ^Baker  v. 
Shatter,  349. 

«s>93 1(1)  (Tex.Coin.App.)  No  presumption 
evidence  sufficient  to  support  judgment  by  court 
without  jury,  where  agreed  statement  of  facts 
contains  all  the  evidence. — Garxe  v.  City  of  San 
Antonio,  697. 

®=>931(l)  (T«x.Clv.App.)  Viewed  in  ai^ect 
most  favorable  to  appellee.- Anderson  v.  Smith. 
142. 

<P)  Dlacretion  Of  I<ower  Coart. 

«=»957(l)  (Tex.C)v.App.)  Discretion  in  set- 
ting aside  of  judgments  cannot  be  arbitrarily 
cxercined. — Hubb-Diggs  Co.  v.  Mitchell,  425. 
«=>959(l)  (Ky.)  Discretion  of  court  in  refus- 
ing amendments  not  disturbed  unless  abused.— 
Fozwell  V.  Justice,  509. 
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«=»I005(4)  (Mo.App.)  Denial  of  motion  for 
new  trial  based  on  evidence  not  disturbed. — 
Buehler  v.  Waggener  Paint  &  Glass  Co.,  283. 
^=9l008(l)  (Tflx.Coin,Apii.)  Findings  by  court 
are  not  conclusive  on  appeal,  where  a  statemott 
of  facts  appears  in  the  record.— Temple  Hill 
Development  Co.  v.  Lindholm,  321. 
«»IOOO(l)  (Mo.)  Supreme  Court  can  weigh 
evidence  in  equitable  action. — LArrick  v.  Heath- 
man,  070. 

«=>10tO(l)  (Mo.App.)  Findine  of  fact  not  in- 
terfered with  when  supported  by  snbstantiat 
eTidcnee.— Wililams  t.  John  T.  Hesser  Goal  Co., 
680. 

«=»IOtO(l)  (Tex.Clv.App.)  Finding  that  fail- 
ure to  ring  bell  was  cause  of  collision  not 
to  be  disturbed.— Payne  v.  Wallis,  1114. 
«=3>IOII(0  (Ky.)  Determination  of  trial  court 
as  to  amount  of  trustee's  land  sold  with  trust 
property  not  disturbed  where  evidence  conflict- 
ing.—Clay  V.  Thomas,  512. 

^lOfld)  (T6X.CIvj\pp.)  Trial  judge's  find- 
ing on  issue  of  fact  net  diaturbed.— Hull  v. 
Guaranty  State  Bank  of  Carthage,  810. 
«=»IOII(l)  (Tex^lv.App.)  Finding  of  facts 
on  conflicting  evidence  condnslTe.— ^tcheH  t. 
Smith,  1114. 

(H)  Harmless  ISrror. 

«=>I033(2)  (Mo.App.)  Variance  between 
pleading  and  proof  in  action  on  note  given  for 
price  of  jacks  harmless.— Xeal  v.  Orowson. 
1033. 

«&=»I033<4)  (Mo.App.)  Error  favorable  to  ap- 
pellant not  reviewable.— Jones  v.  Munroe,  10^. 
^=>I033(5)  (Ky.)  Defendant  cannot  complain 
of  instruction  placing  undue  burden  on  plain- 
tiff.—Krieger  v.  Standard  Printing  Co.,  27. 
«=»I033(5)  (Mo.Ap;i.)  Defendant  cannot  com- 
plain of  an  instruction  unduly  favorable  to  It. 
-Evans  v.  Clapp,  79. 

^1033(5)  (Mo.App.)  Appellant  cannot  com- 

Slain  of  favorable  instruction.— Hartweg  v. 
laqsas  City  Rys.  Co..  269. 
<S=9l033(5)  (Mo.App.)  Defendants  cannot 
complain  of  Instruction  placing  undue  burden 
on  plaintiff.— Orr  v.  Bussell,  276. 
«=>I033(5)  (Tex.Com>p^)  Instruction  that 
plaintiff,  suing  to  rescind,  must  have  discovered 
falsity  of  all  representations  before  waiver 
estabushed,  Aeld  harmless.- Waggoner  v.  Zun- 
delowitz,  721. 

^=s>l040(3)  (TaxXonJ^pp.)  Erroneous  sus- 
taining of  exceptions  on  ground  of  multifarious- 
ness not  harmless. — Hudraon  v.  Foster,  346. 
«=>I040(IO)  (TeixXivj^pp.)  Overruling  of  «x- 
ception  to  allegations  Aew  harmless  In  view  of 
judgment— Home  Life  &  Accident  Co.  v.  Jor- 
dan. 802. 

«=»I042(I)  (Tex.Civ.App.)  Error  in  striking 
petition  harmless  where  it  do^^s  not  appear  it 
was  amendable. — Wilmarth  v.  Beasan,  445. 
^=31046(5)  (Tex.  Com.  App.)  Comment  by 
judge  on  weight  of  evidence  held  prejudicial.- 
American  Express  Co.  v.  Chandler,  IC^. 
®=^I050{I)  (Ky.)  Erroneous  admission  of  evi- 
dence as  to  disease  in  personal  injury  action 
prejudicial  if  aize  of  verdict  might  be  attributed 
thereto.— CSncinnati,  N.  O.  &  T,  P.  B.  Co.  v. 
Owsley.  210. 

(8==>l050(i)  (TeK.Clv.AwO  Evidence  harm- 
less where  same  testimony  given  without  objec- 
tion.—Great  Southern  CKl  &  Refining  Ass'n 
V.  Cooper.  157. 

«=9r050(l)  (Tex.Clv.App.)  Error  in  admis- 
sion of  evidence  rendered  luirmlesa  by  reception 
of  other  like  evidence.-— City  of  Dallas  t.  Max- 
well, 429. 

iS=3i05l(l)  (Tex.Civ.ApP.)  Evidence  harmless 
where  fact  otherwise  shown.— Great  Southern 
Oil  &  Refining  Ass'n  v.  Cooper,  157. 
<S=»I05I(2)  (Ky.)  Erroneous  acceptance  of 
finding  by  Compensation  Board  sustained  by 
undisputed  evidence  is  harmless.- Louisville 
Woolen  MiHs  v.  Kindgen,  202, 
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^»966(l)  (Me.App.)  Granting  continuance  Is 
within  the  sound  discretion  of  the  trial  court 
subject  to  review.— Noah  T.  Bl  B.  Price  Mer- 
cantile Co.,  300. 

4=3966(1)  (Tex.Clv.App.)  Where  application 
for  continuance  shows  failure  to  use  means  for 
procuring  testimony,  it  is  addressed  to  the 
court's  discretion  not  disturbed  on  appeaL— 
Short  V.  Walters,  161. 

4s»98l  (MoJkpp.)  The  granting  of  new  trial 
for  newly  discovered  evidence  rests  largely  in 
discretion  of  trial  court.— Gerth  v.  Christy.  839. 

Appellate  court  wilt  interfere  with  denial 
new  trial  on  the  ground  of  newly  discovered 
evidence  only  in  clear  case.— Id. 

(G>  ftoeatlAiia  of  Pact,  Verdicts,  and  Flnd- 

«=>987())  (Tex.Com.App.)  Duty  of  court  of 
Civil  Appeals  to  set  aside  judgment  for  iusufiS- 
ciency  of  evidence  to  sustain  verdict. — Wisdom 
v.  Chicago,  K.  1.  &  G.  Gy.  Co.,  344. 
^989  (Tex.Civ.App.)  On  cfuestion  of  suffi- 
ciency of  evidence,  only  evidence  supporting 
verdict  considered.— W.  T.  Raidelgfa  Go.  t. 
Smith,  790. 

«=;3994(2)  (Mo.Apph)  Inconsistenoy  In  testi- 
mony not  reviewable.— Keith  v.  Kansas  Oi^ 
Rys.  Co..  1046. 

«=9994(2)  (Tex.Com>pp.)  Credibility  of  plain- 
tiff as  witness  for  the  jury.— Texas  &  K.  O.  R. 
Co.  V.  Gerieke.  745, 

<^994-(2)  (Tex.Coin.App.)  Credibility  of  wit- 
nesses not  question  within  province  of  Commis- 
sion of  Appeals.- Briscoe  v.  Brlghfs  Adm'r, 
1082. 

«=9994(3)  (Mo.A|»p.)  Evidence  of  nonpayment 
of  assessments  Acid  for  trial  'eonrt.— Hay  r. 
Bankers'  Life  Co..  1035. 

«=»994(3)  (Tex.Cam.App.)  Evidence  to  dis- 
credit testimony,  not  considered  on  appeal, 
where  any  evidence  of  snffieient  probative  force 
to  snpp<Hrt  court's  finding.— Boberaon  v.  Hnghes, 
784. 

^=»995  (Mo.)  Weight   of   evidence   held  not 
within  the  province  of  the  Supreme  Court. — 
Jackman  v.  St  Louis  &  H.  Ry.  Co..  978. 
«=9997(2)  (Mo.App.)  Overruling  demurrer  to 
evidence  sustained,  unless  no  evidence  to  sup- 
port verdict.- Evans  v.  Clapp.  79. 
«=»i00l(l)  (Ky.)  Finding  supported  by  eri- 
dence  of  probative  value  not  disturbed. — John 
R.  Coppin  Co.  V.  Richards,  229. 
«=alOOI(|)  (Mo.App.)  Verdicts    founded  on 
conjecture  not  sustained.— -Bibb  v.  Grady.  1020. 
«»»rOOI(l)  {Mo.App.)  Verdict  not  disturbed 
where  sufficient  evidence  exists  to  sustain  it.— 
Thompson  v.  Business  Men's  Aec.  Ass'n  of 
America,  1040, 

«s>i00l(2)  (Ky.)  That  the  appellate  court 
might  have  found  differently  immaterial.— City 
of  Newport  v.  Schmit,  54. 

«=>I002  (Mo.)  It  is  the  province  of  the  jury 
to  pass  on  conflicting  evidence. — Jackman  v.  St. 
Louis  &  H.  Ry.  Co..  978. 

®=»I002  (Tens.)  Finding  of  jury  on  disputed 
questions  of  fact  binding  on  Supreme  Court.- 
Hines  v.  Partridge,  16. 

^t002  (Tex.ConJ^pp.)  Verdict  on  conflict- 
ing evidence  not  disturbed.- Waggoner  v.  Zun- 
delowitz.  721. 

ff=>l003  (Ky.)  Verdict  unsupported  by  evi- 
dence cannot  be  allowed  to  stand.— Hines  t- 

Wilson's  Adm'x,  23. 

«=>I003  (Ky.)  Verdict  not  disturbed  unless 
clearly  against  weight  of  eWdence.— Frankfort 
Elevator  Coal  Co.  v.  Williamson,  241. 
®=>I003  (Mo.App.)  Verdict  on  plaintiff's  un- 
corroborated testimony,  although  opposed  by 
three  witnesses  for  defendant  not  contrary  to 
weight  of  evidence.— Keith  v.  Kansas  City  Rvs. 
Co..  1048.  ■ 
*=>I005(4)  (Mo.)  Order,  granting  new  trial  on 

S round  that  verdict  is  against  weight  of  evi- 
ence,  reversed.— BoracA  v.  Mosler  Safe  Co., 
828. 


281  SOUTHWBST&RN  BEFOBTEB 


1126 


«»I05I(2)  (TBX.Clv.App.}  Admisalon  of  evl- 
dence  harmless  where  uncootradicted  evidence 
established  same  fact— Kurz  v.  Soliz,  424. 
®:=3|0S6(2)  (Tex.Civj\pp.)  Error  in  exdu- 
Hiou  of  testimony  immaterial.— Great  Southern 
Oil  &  fiefinine  Ass'n  v.  Cooper,  157. 
«=slOS6(3)  (Mo.)  Eefuaal  to  permit  plaintifTs 
attorney  to  testify  held  barmleBJi  error.— Tiede 
T.  Tiede.  960. 

«=»I038(I)  (Mo-App.)  Exclusion  of  evidence 
later  admitted  not  reversible  error.— Keith  v. 
Kansas  City  Ryu.  Co.,  1040. 
«s»l060(l)  (Ky.)  \ew  trial  should  be  granted 
for  prejudicial  denial  of  right  to  be  heard  in 
person  and  by  counaeL— Louisville  Woolen  Mills 
V.  Kindgeu,  202. 

4=3 1 060 (I)  (Mo.App.)  Judgment  not  reversed 
for  argument  improper  on  question  of  damages 
when  couueel  was  not  arguing  question  of 
damages.— O'Connell  v.  Kansas  City.  1040. 
i3=>l0e2(l)  (TM.CIvJ(pp.)  JESrror  in  Bubmia- 
aion  of  wbetner  brokers  were  procuring  caute 
immaterial,  in  view  of  finding  that  broker  had 
no  contract  with  owner.— Jemison  v.  Esteg,  7&7. 
«E=>I064(I)  (MoJKpp.)  Instruction  heU  re- 
vereible  error.— Forrester  v.  WalBh  Fire  Clay 
Products  Co.,  668. 

^»I064(I)  (Tex.ComJ^pp.)  Argumentative 
charge  on  ordinary  care  of  deceased  held  preju- 
dici£.— Missouri,  K.  &  T.  By.  Co.  of  Texas  v. 
Merdiant,  327. 

<8=>1066  (MoApp.)  Instruction  allowing  Jury 
to  assume  fact  unsupported  bj  evidence  reversi^ 
ble  error.— Hunter  v.  American  Brake  Co., 
659. 

€=»I066  (Tex.CIV.App.0  ReversiUe  error  to 
submit  issue  without  evidence  to  support  it- 
Smith  V,  Fleming,  136. 

«=»I067  ( Tex. Co pp.)  Failure  to  instruct 
that  party  suing  to  rescind  must  have  had 
knowledge  before  he  could  waive  fraud  fceld 
not  prejudicial.— Waggoner  v.  Zundelowitz,  721. 
<S=>I06U(3)  (Tex.Com.App.}  No  reversal  for 
erroneous  instruction,  where  judgment  was  the 
only  one  proper  under  the  evidence.— Pullman 
Co.  V.  Guff.  C.  &  S.  F.  Ry.  Co.,  741. 
«Bal06B(4)  (Mo>pp.)  Instruction  omitting 
requirement  that  damages  for  delay  in  payment 
of  loss  insured  against  must  be  limited  to  10 

Eer  cent,  cured  by  verdict.-rNorth  v.  National 
life  &  Accident  Ins.  Co.  ol  Nashville,  Tean., 
660. 

«s=>l088(4)  (Mo.App.)  In  view  of  verdict,  in- 
struction on  trial  of  claim  held  not  cause  for 
reversal  because  sot  telling  the  jury  to  deduct 
conceded  amount.— Stetina  v.  Bergsteln,  1U59. 
«=>I07I(6)  (Tex.Civ.App.)  Failure  to  em- 
brace undisputed  facts  in  findings  harmless. — 
Davis  T.  Csmpbell-Boot  Lumber  Co.,  167. 

(J)  Deelalona  of  lutermedtmt*  C«iivta. 

4s>1082(2)  (Tbx.)  Supreme  Court  Is  without 
jurisdictioa  of  asBignments  of  error  not  passed 
^on  by  Court  qf  Civil  Appeals.— Mills  T.  Mills, 

^1082(2)  (Tex.Com.App.)  HoIcEing  of  inter- 
mediate court  not  questioned  by  petition  for  er- 
ror is  not  reviewable. — Pullman  Co.  t.  Gulf, 
G.  &  S.  F.  Ry.  Co„  741. 

«=»1083(6)    (Tex.Com.App.)    Reversal  and 

rendition  of  judgment  by  Court  of  Civfl  Ap- 
peals heJd  ruling  on  law  and  not  on  facts. — 
Briscoe  v.  Bright's  Adm'r,  lOSZ. 
«B»log4<()  (T«x.ConJ^pp.)  Court  of  CivU 
Appeals  has  exclusive  jurisdiction  over  ques- 
tions of  fact. — Haynes  v.  Western  Union  Tele- 
graph Co.,  361. 

«»1094(l)  (Tex.ComJ^pp.)  Snfficiency  of  evi- 
dence to  support  judgmeat  exclusively  a  ques- 
tion  for  the  Court  of  Civil  Appeals.— Morrison 

V.  Neely.  728. 

(S!=>1094(2)  (Tex.)  Findings  of  trial  court  and 
Court  of  Civil  Appeals  upon  questions  of  fact 
are  conclusive  on  Supreme  Court. — Kenedy 
Pasture  <.:o.  V.  State,  083. 
4=>I094(2)  (Tex.CsmJlpp.)  Finding  of  usury 
approved  by  Ckiurt  of  Appeals  not  reviewra. 


—Farmers*  &  MercbantB*  State  Bank  ot  Bal- 
Unger  v.  Cameron,  738. 

^=»i094(S)  (T^.Com.App.)  Supreme  C<onrt 
bound  by  finding  of  Court  of  Civil  Appeals  on 
confiicting  evidence.— Rea  v.  Lose,  310. 
<=»1094(5)  (TexXonApp.)  Supreme  Court 
bound  by  Court  of  Civil  Appeals'  holding  as  to 
insufficiency  of  evidence  to  sustain  verdict. — 
Wisdom  V.  Chicago,  B.  I.  &  G.  Ry.  Co..  344. 

(K)  8a.b«evn«nt  Appeal*. 

«=»l096(i)  (Mo.)  Propriety  of  former  judg- 
ment not  reviewable. — State  ex  reL  Dolman 

V.  Dickey,  582. 

^=3l097(l)  (Mo.)  Party  by  appealing  from 
judgment  in  his  own  behalf  cannot  obtain  re- 
view of  iormer  adverse  ruling  of  appellate  court 
in  same  cause.- State  ex  rel.  Dolman  v.  IMckey, 
682. 

Xm,  DHTB&MIRATIOH  AND  DIWO- 
SITIOH  OF  UAVSB. 

<A>  D«cIalon  iu  Oeaerml. 

^=3)108  (Tex.ComJkpp.)  Rights  under  stipu- 
lations in  deeds  made  subsequent  to  appli»tion 
for  writ  of  error  cannot  be  determined.— Mooce 
V.  American  Lumber  Co.,  318. 
<S=n|)l4  (Tox.)  Judgment  remanding  to  dis- 
trict court  modified  to  one  remanding  to  Court 
of  Civil  Appeals  which  failed  to  pass  on  cer- 
tain assignments.— Mills  v.  Mills,  697. 
&=>tll4  (Tex.ComJkpp.)  Findings  by  court 
not  passed  on  by  Court  of  Appeals  should  be 
remanded  for  it  to  pass  on.— Temple  HiH  De- 
velopment Co.  V.  Lindholm,  321. 
(@=^III4  (Tex.Com.App.)  Where  Court  of  CHt- 
il  Appeals  bad  not  passed  on  questions  over 
which  the  Supreme  Court  has  no  jurisdiction, 
the  case  must  be  remanded. — Clark  v.  Texas 
Co.-Op.  Idt.  Co.,  381. 

(B)  AWriunM. 

140(2)  (MoJkpp.)  'Excessive  recovery  re- 
mediable by  remittitur. — Mayfield  r.  George  O. 
Richardson  Machinery  Co.,  288.  ■ 
«»<  140(3)  (MoJVpp.)  Where  verdict  for  dam- 
ages is  excessive  and  the  amount  of  excess  ad- 
mitted, it  may  be  remitted.— Oayton  t.  Kansas 
aty  Rys.  Co.,  68. 

<D)  BatmbkI. 

«=s>M70(3)  (MoJKpp.)  Defects  in  pleading  as- 
regarded  00  appeal,  where  Bubstantisl  rights 
not  affected. — Orr  v.  Russell,  275. 
€=sl  170(7)  (Mo.App.)  Admission  of  evidence 
held  not  reversible  error  in  view  of  verdict 
which  coidd  be  corrected  by  remittitur.—May- 
Seld  T.  George  O.  Richardson  Machinery  Co.. 
288. 

170(7)  (TfiX.CIvJKpp.)  Erroneous  admis- 
sion of  evidence  harmloss  in  view  of  other 
evidence.— Hartford  Life  Ins.  Co.  v.  Patterson, 
814. 

<3=»l  175(5)  (Tex.Com.App.)  Court  of  Civil 
Appeals  not  authorized  to  render  judgment  in 
reversal  for  insufficiency  of  evidence.— Wisdom 
V.  Chicago.  R.  I.  *  G.  Ry.  Co.,  344. 

177(7)  (Mo.App.)  Judgment  need  not  be 
reversed  outright.- Bibb  v.  Grady,  1020. 
©=»l  177(8)  (TBX.Civ.App.)  Judgment  not  ren- 
dered on  verdict  on  ambiguous  issue.— Pickrell 
v.  Imperial  Petroleum  Co..  412, 
<e=>1 178(8)  (Tex.CiV.App.)  Court,   where  ju- 
risdictional amount  exceeded  only  by  inadver- 
tence, will  remand  for  amendment — Gulf,  C.  dt 
S.  P.  Kv.  Co.  V.  Hfimrick.  166. 
^1180(3)  (Ky.)  Reversal   of   Judgment  in 
creditor's  suit  held  to  bar  relief  to  general 
creditor  not  party  to  appeal.— Hamner  v.  Bore- 
ing,  497. 

(F)   Bfandnte  and   Proceedlngra  is  Iiower 
Court. 

«s»ir95(l)  (Tex.Ctv.App.)  After  affirmance 
by  Supreme  Court,  opinion  of  Court  of  CMl 
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Appcala  Btands  aa  law  of  case.— Kansman  t. 
Oabagan,  797. 

«»l;eOi(l)  (Mo.)  Petition  deemed  amended  in 
case  of  remand  for  trial  on  particular  iaane. 
—State  ex  rel  Dolman  t.  Dicker,  682. 
4=»I2I3  (Tex.ComJlp9.)  Juagmeut  on  former 
appeal  not  concloBive  where  pleadings  and  facts 
differ.— IlobertB  v.  Armstrong,  S71. 

XVUI.  UABIUTIBS  ON  BOHM  AHD 
DKDBIiTAlUliaS. 

«=:it234(t)  (Mo.)  Saretiea  on  appeal  bond  lia- 
ble only  foi  elements  of  dainage  covered  by 
ita  terms. — Abnerthy  t.  Schembro,  10U5. 
«=3l234(7)  (Mo.)  in  action  on  appeal  bond  in 
uuiawful  detainer  auH  interest  held  not  re- 
coverable.—Abnerthy  T.  Scbembra.  lOOS. 

ABGUBlENT  OF  COCJNSEL. 
See  Criminal  Law,  «=»70e-TS9;   Trial,  «» 

ARREST. 

II.  ON  CHIUINAI.  CHAKU1S9. 

«e»63(4)  (Ky.)  Officer^  held  to  have  aufficient 
ground  for  belicTing  felony  committed  to  jnatify 
arrest  without  warrant.— Turner  t.  Common- 
WMdth,  619. 

ARREST  OF  JUDGHENT. 
See  Criminal  Iaw,  <8=>9T0. 

ARSON. 

^»22  (Mo.)  An  indictment  not  defective  be- 
eanae  Bot  stating  owner  of  the  building  coa- 
taining  gooda  burned.— State  v.  Bitter,  6U6. 

ASSAULT  AND  BATTERY. 

IBee^Homidde. 

n.  CRIHINAI.  BEiaPONSIBILITr. 
(A)  OlI«nse>. 

4=»54  (Tex.CrJ^pp.)  Automobile  law  held  to 
add  to  law  of  aggravated  assauIt—Woxley  v. 
State,  391. 

<B)  Pro«cc«tIon  Knd  Pnmtaluiieiit. 

^=»75  lTm.CrJKpp.)  Indictment  for  assault 
with  Intent  to  commit  another  offense  need  not 
l^ve  elements  of  Offense  intended  to  be  com- 
mitted^ones     Sute,  122. 

ASSESSMENT. 

See  Highways,  ^=>142;   Municipal  Corpora- 
tiona.  «=>439-513;   TazaUon,  <S=a380. 

ASSIGNMENTS. 

IV.  ACTIONS. 

^=»I20  (Tex.CIv.App.)  Buyer  of  notes  peod- 
Ing  suit  thereon  can  prosecute  suit  in  name  of 
seUer.— Flcbrell  r.  Imoeiial  Petroleum  Co.,  412. 

ASfiIGa>jMENTS   FOR  BENEFIT  OF 

CREDITORS. 

T.  BIGHTS  AND  RBMGDIIU  OB> 

CRBDITOHS. 

<A)  In  Aid  of  AaalKument. 

^»29S(5)  (Ky.)  All  creditors  not  necessary 
parties  to  suit.— Hammer  t.  Borcing,  407. 

ASSOCIATION&  - 

«S920<3)  (Moji^pp.)  Voluntary  and  unincor- 
porated aaaoeiation  cannot  Boe.<— Road  Diet.  No. 
41,  Henry  Tp.,  Vernon  County,  v.  Jackson, 
1(»4S.  ■ 

ASSUMPSIT,  ACnON  OP. 
See  Work  and  Labor. 

ASSUMPTION  OF  RISK. 
See  Master  and  Servant,  «s»201-226. 


ATTACBMENT. 

See  Garnishment. 

ATTORNEY  AND  CLIENT. 
See  Trial.  ^U4-132. 

IT.  COHPBMSATXON  AND  UBIir  OF 
ATTORNBT. 

(R)  1.1cm. 

<$=>I82(3^  (Ark.)  Lien  at  common  law  was  on 
evidence  m  bands  of  attorney,  and  not  on  debt 
itself.— Cosby  v.  Burst,  194, 
9=>I92(2)  (Arlt.)  Lien  at  common  law  was  on 
evidence  in  hands  of  attorney,  and  not  on  debt 
itaelf,  and  complaint  must  show  possession  of 
evidence  of  indebtedness.— -Cosby  v.  Hurst,  194. 

BAIL. 

II.  IN  CRIMINAL  PBOSBCVTIONS. 

^=*92  (Mo.)  Proceedings  by  scire  fadas  to 
forfeit  naD  Mi,  In  form  and  effect,  a  dvf) 
ease.— State  T.  GarroU,  665. 

BAILMENT. 

See  Pledges, 

^s>7  (Mo.ApB.)  Possession  of  bailee  deemed 
in  Bul)ordination  to  the  right  of  the  bailor. — 
Conway  v.  Flaugh,  1046. 

^12  (Toaa.)  Care  to  be  exercised  by  bailee. 
— Penningt<Hi  v.  Farmers'  &  Merchants'  Bank, 

545] 

BANKRUPTCY. 
See  Assignments  for  Benefit  of  Oeditort. 

BANKS  AND  BANKING. 

I.  CONTROL  AND  REGtlLATION  IN 
OBNiBHAU 

€=>2i  (Tax.CrJ^pp.)  Debtor  held  not  guil^ 
of  issuing  check  intended  to  circulate  as  money. 
—Jackson  v.  State,  1095- 

U.  BANKING  CORPORATIONS  AND 
ASSOCIATIONS. 

(D)  Ofllcers  mtd  Asents. 

<&=>54(3)  (Ky.)  Cashier  liable  for  negligence 
in  making  loans,  though  autborized.— Dennis 
V.  First  State  Bank,  038. 

III.  FUNCTIONS  AMD  DBAUNG8. 

(B)  ReprcMentatlon  at  Bamlc  by  Ofllee** 
and  Asents, 

4s»l06  (Tex.C4v.App.)  Bank  not  liable  foE 
president's  failure  to  deposit  money  aa  agreed 
indivtdu&l^.—Hull  v.  guaranty  State  BaiUc  of 

Carthage,  810. 

^=»1I6(2)  (Tesn.)  Cashier  not  presumed  to 
have  communicated  knowledge  to  bank  when 
itatereet  antagonistic. — People's  Bank  of  Spring- 
field T.  True,  541. 

(C)  Depoaits. 

<^s>l2f  (Ark.)  Bank,  receiving  deposits  after 
hours  cannot  escape  liability  for  deposit.— 
Farmers'  Bank  &  Trust  Co.  v.  Boshears,  10. 
9=»I49  (Arfc.)  Bank  drawing  cashier's  check 

on  which  payee's  IndorBement  was  forged  en- 
titled to  recover  from  other  bank  which  paid 
on  such  Indorsement.— Farmers'  Bank  &  Trust 
Co.  V.I  Farmers'  State  Bank  of  Brookport,  7. 
^s»l53  (Tenn.)  Bank         to  become  bailee  of 
bond  and  not  only  box  in  which  kept.— Penning- 
ton V.  Farmers'  &  Merchants'  Bank.  545. 
<£3»t54(7)  (Tenn.)  Usage  and  custom  as  af- 
fecting care  exacted  of  bailee.— Pennington  v. 
Farmers'  &  Merchants'  Bank,  646. 
€s»l54(8)  (Ark.)  Evidentc  AcW  to  warrant  in- 
ference customer  was  diligent  in  protesting 
failure  of  bank  to  show  deposit  on  statement 
rPiidered.- Farmers'  Bank  ft  TniBt  Co.  v.  Bo- 
shears, 10. 

Evidence  held  to  warrant  finding  deposit 
made.-— Id. 
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«=>t54(9)  (Arfc.)  Whether  objectioD  by  cus- 
tomer  to  statement  uot  ehowiDg  deposit  made 
within  reasonable  time  a  jury  queatioD.— Farm- 
ers' Bank  &  Trust  Co.  T.  BoshearB,  10. 
«=»I54(9}  (Tena.)  Whether  proper  care  was 
exerdsed  as  to  bond  deposited  held  for  jury.— 
Pennington  t.  Farmers'  &  Merdtanta*  Bank, 
MS. 

(H>  AotlODB. 

4s>22B  (Tox.ClvJVpp.)  Bvidence  held  to  make 
issue  of  fact  as  to  whether  president  was  act- 
ing for  bank.— Hull  T. -Guaranty  State  Bank  of 
Carthage.  810. 

IT.  VATIOHAI.  BANKS. 

«=3233  (TM.Com.App.}  Federal  statutes  con- 
trol  on  any  point  with  reference  to  national 
banks,  including  organisation  ai^  issuance  of 
stock.^-Citizens'  Nat.  Bank  of  Stamford  T. 
Stevenson,  3ft4.  \ 
^s>342  (Tex.C«mJ\pp.)  Facta  held  to  consti- 
tute a  payment  of  money  for  stock. — Citizena* 
Nat.  Bonk  of  Stamford  t.  SteveoBon,  3tt4. 
«=>260(2)  (T«x.CoiiiJ^pp.)  One  national  bank 
•  may  lend,  taking  a  note  secured  by  stock  of 
another  such  bank.— Citixens*  Nat  Bank  of 
Stamford  t.  Stevenson,  364. 

BILLS  AND  NOTES. 

I.  BBItUIsrrBS  AND  TALIDITT. 

<0)  Bxcentloa  amd  DellTcrr* 

«=s>56  (Tex.C1v.App.)  Notes  not  Toid  because 
maker  did  not  affix  revenue  stamps, — State  Nat. 
Bank  of  Texarkana  v.  Potter,  8:^8. 

V.  BIGHTS  AND  UABIUTIBS  ON  HRDOBSB- 
MBNT  OB  TBAN8FBB, 

(D)  BoBH.  Fide  Parehasesw. 

^=334?  (Tex.CIvJ^pp.)  Lack    of  cancellation 
«f  revenue  stamps  on  transfer  to  holder  in  dae 
course  not  a  circumstance  of  suspicion. — State 
Nat.  Bank  of  Texarkana  v.  PoUer.  828. 
«s>343  (Tenn.)  Grantee  giving  note  by  way  of 
restitution  liable  to  purchaser  having  knowl- 
edge of  fraudulent  transaction.— People's  Bank 
ofSpringfield  v.  True,  541. 
«=s»358  (Mo.)  Holder  of  notes  as  collatera]  for 
we-existiug   debt   not   innocent  purcliaser.— 
Thomas  v.  Goodrum,  571. 
^=»359  (Mo.App.)  Indorsee  of  note  for  which 
maker  receivea  nothing  held  a  "holder  in  due 
course"  for  value.— Swift  &  Co.  v.  McFarland, 
65. 

«=b370  (Tex.CIv.App.)  Want  or  failure  of 
consideration  not  defense  agUnat  holder  in 
due  course.— State  Nat  Bank  of  Texarkana  v. 
Potter,  828. 

Tni.  ACTIONS. 

«»452(l)  (Tnt.Ceni.App.)  Failure  of  creditor 
to  notify  debtor  that  dent  had  not  been  paid 
not  negligence.— Shaw  v.  First  State  Bank  of 
Abilene,  325. 

4=^97(2)  (MO.APP.)  Burden  on  defendant  to 
show  purchaser  beiore  matnri^  not  holder  in 
due  course.— Kwift  &  Co.  v.  McFarland,  65. 
^=>497(3)  (Mo.App.)  Indorsement  and  deliv- 
ery of  note  raises  presumption  of  transfer  for 
value.— Swift -&  Co.  v.  McFarland,  G5. 
4=3497(5)  (Mo.)  Burden  on  holder  to  prove 
that  he  or  person  under  whom  he  daims  ac- 
quired tifle  as  holder  in  "due  course."— Thomas 
V.  Goodrum,  571. 

4=9497(5)  (MD.APP.)  Where  instrument  was 
obtained  through  fraud,  plaintiff  has  burden  of 
showing  he  wan  a  "holder  in  due  course." — En- 
sign V.  Crflndatl.  675. 

4=»503  (Tex.Civ.Ap p.)  Evidence  by  defendant 
to  show  that  third  person  owned  interest  in 
note  sued  on  admissible  on  issue  of  no  consid- 
eration.— liawlings  v.  Ediger,  163. 
4=s>537(6)  (MoJVpp.)  PIointiCE  making  prima 
facie  showing  that  he  was  a  holder  in  due  course 
is  entitled  to  directed  verdict  unless  the  show- 
ing is  controverted.— Ensign  T.  Crandall,  675. 


Evidence  held  insufflciettt  to  cany  to  the  jury 
the  issue  as  to  whether  plaintiff  wu  a  bona  fide 
holder.— Id. 

BOUNDARIES. 

I.  DBSCBIPTION. 

<6=93(I)  (Tex.)  When  all  calls  cannot  be  fol- 
lowed, as  few  should  be  disregarded  as  pos- 
sible.—Wilson  v.  Giraud,  1074. 
<&=33(3)  (Ark.)  Course  and  distance  yield  to 
fixed  monuments. — Meyer  y.  Board  of  Imp.  Pav- 
ing Dist.  No.  3,  12. 

^=>3(3)  (Ky.)  Natural  object  held  to  cootn^ 
over  courses  and  distances.— Scott  v.  Thacker 
Coal  Mining  Co.,  498. 

€=^10  (Tex.)  Reasonable  constraction  of  field 
notes  harmonizing  terms  of  patent  will  be 
adopted.— Wilson  v.   Giraud,  10T4. 

IX.  BVXDBNds:.  ASCBRTAIKMBHT,  AND 

BSTABLISUJHUKT. 

«s»37(l)  (Tex.)  Evidence  held  to  show  that 
land  was  part  of  certain  surveya  as  located  on 
the  ground. — Wilson  v.  Giraud,  1074. 
®=»56  (Ky.)  Whether  tree  was  In  an  alley  and 
ordered  removed  by  town  authorities  held  for 
jnry.-— Bardin  t.  Commtrnwealtb,  208. 

BKIDOES. 

X.  BSTABIiXSBHBNT,  CONSTRUCTION.  AND 
MAIHTBNANCB. 

*»5  (Ark.)  Act  creating  district  Talid.— Ft. 
Smith  Light  &  Traction  Co.  t.  Williams,  SOU. 

U.  BBOVIiATION  AND  VBK  FOB  TBAVBI.. 

^s»33  (Ark.)  Right  to  exact  tolls  for  privi- 
lege of  crossing  public  bridge  must  be  conferred 
by  statute.— Ft.  Smith  Light  &  Traction  Co.  v. 
Williams,  890. 

Contract  requiring  street  railroad  to  pay 
bridge  district  for  right  of  way  money  whim 
it  was  authorized  to  receive  from  passengers 
for  transportation  over  bridge  valid. — Id. 

BRIEFS. 
See  Appeal  and  Error,  «=3>767-773. 

BBOKBBS. 

XV.  COMPENSATION  AND  UBN. 

®s>fl3(l)  (Ark.)  Owners  prevendi^;  sale  can- 
not set  up  their  refusal  to  deed  as  ground  of  de- 
fense to  claim  for  commission. — Vaugban  v. 
Odell  &  Kleiner,  562. 

<&=»66  (Tex.Civ.App.)  Fact  that  assisUncc 
was  required  in  selling  land  no  bar  to  compen- 
sation under  agreement  to  ^vide  commissions. 
— Quinn  v.  Quinn,  442. 

One  who  first  pointed  out  a  farm  for  Bal<> 
after  listed  entitled  to  agreed  p&rt  of  commis- 
sion, though  before  listed  broker  called  par- 
chaser's  attention  thereto. — Id. 

Ordinary  rules  governing  nghts  of  real  es- 
tate agents  held  not  to  apply  to  commissions  a« 
between  brokers. — Id. 

T.  ACTIONS  FOR  C0MI>BNSATIOir. 

€=>82(4)  (Tex.C)v.App.)  A  petition  being  for 
commissions  on  express  contract,  no  recovery 
on  any  other  basis.— Mitchell  v.  Smith.  1114. 
«=385(l)  (Tex.Clv.App.)  Whether  broker  who 
procured  exchange  praised  property  ImmateriaL 
— Maier  v.  Langerhana,  14d, 

Whether  plaintiff  broker  put  forth  effort  to 
get  abstract  of  title  immaterial. — Id. 
^=>86(l)  (Ark.)  Finding  for  broker  in  suit 
for  procuring  pnrdiaser  to  whom  owners  re- 
fused to  sell  warranted.— Vaughan  v.  Odell  A 
Kleiner,  562. 

®=>88(2)  (Mo.App.)  Whether  defendant  cm- 
ployed  plaintiff  to  effect  an  exchange  keU  for 
the  jury.- Gerth  v.  Christy, 
^=988(4)  (Ark.)  In  suit  for  procnring  pur- 
chaser to  whom  owners  refused  to  sell,  direc- 
tion  of  verdict  for  defendants  keld  error.— 
Vaughan  v.  OdeU  &  Kleiner,  562. 
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TI.  RIGHTS,  POWERS,  AVD  LIABIUTIRB 
AS  TO  THIRD  PBRSON8. 

^s>(06  (Ark.)  Evidence  held  to  warrant  in- 
struction that,  if  plaintiff  packing  company 
permitted  its  broiler  to  sell  m«at  aa  his  own, 
defendant  purchaser  was  not  liable. — G.  H. 
Hammond  Co.  v.  Joseph  Mercantile  Co.,  875. 
«=>|06  (Tex.Clv.App.)  In  action  against  agent 
to  recorer  earnest  money  deposited,  principal 
was  necessary  and  proper  party  defendant,  and 
tdiere  was  no  error  in  rendering  judgment 
againat  both.— Ballew  ft  Huston  v.  Blabeny, 

BVRGLABY. 

II.  PROSBCTVTIOIli  AND  PUKIBHHBNT.  <- 

«=s>28(6)  (Ky.)  No  variance  where  indictment 
charged  breaking  into  store  of  corporation,  and 
evidence  showed  owner  was  partnership.— Low- 
ery  v.  Commonwealth,  234. 
^=941(1)  (Ark.)  In  a  proaecntion  for  btir|la- 
Tj  evidence  held  sufficient  to  sust^  conviction. 
— Townaend  v.  State,  1. 

CANCELLATION  OF  INSTRUMENTS. 

II.  PROCBBDINGS  AKD  RBLIRF. 

4=s»37(4)  (Tex.ClvJKpp.)  Pleading  readiness  to 
repay,  if  required,  held  not  a  tender.- Fisher  t. 
Gulf  Production  Co..  450. 

CARRIERS. 

I.  CONTROL  AND  RBGUIiATION  OF 
COMMON  CARRIBRS. 

(A)  In  0«Bcm. 

9=s>l2(2)  (Tax.)  GommissioD's  order  dividing 
through  rate  on  shipment  of  terminal  carrier's 
coal  over  its  own  and  initial  carrier's  lines 
held  valid. — Texas-Mexican  By.  Co.  t.  Rio 
Grande  &  E.  P.  Ry-  Co.,  306. 

Terminal  carrier  not  entitled  to  switching 
charges  on  its  coal  billed  for  through  shipment, 
but  stopped  at  intermediate  point  without  no- 
tice to  initial  carrier.- Id. 

II.  CARRIAQB  OF  GOODS. 

<D)  TnmsFO't«tl<*n  ■'"^  DcUTcrr 
Carrier. 

«=>S8  (Tex.Clv.App.)  Carrier  relieved  of  lia- 
bility for  shipment  on  delivery  to  purchaser's 
agent.— Fort  Worth  Elevators  Go.  v.  Keel  ft 
Son,  481. 

(B)  Delar  in  Tmnsportatlon  or  Dellverr. 

4^r00(l)  (.Tex.Clv.App.)  Though  cars  were 
bunched  owing  to  washouts,  carrier,  though 
without  fault,  not  entitled  to  demurrage  for 
free  time  allowed  shipper  in  such  case.- Payne 
T.  White  House  Lumber  Co..  417. 

(F)  iMmm  of  or  lajarr  to  Goods. 

«=9l34  (Tex.ClvJ^pp.)  Evidence  held  to  sup- 
port Judgment  for  shortage  in  coal  delivered, 
though  there  was  probable  chance  of  loss  or 
error  in  ascertaining  weight  thereof.— Payne  v. 
White  House  Lumber  Co.,  417. 
^s>i34  (T«x.ClvJ^pp.)  Evidence  held  to  show 
proximate  cause  of  loss  of  wheat  due  to  act  of 
God.— Port  Worth  Elevatora  Co.  v.  Keel  ft 
Son,  481. 

«s>135  (Tsx.Clv.App.)  Where  no  objection  to 
bills  showing  weight  of  car  of  coal  delivered  to 
consignee,  no  error  in  allowing  amount  stated 
ther<uiv— Payne  t.  White  Honae  Lumber  Co., 
417. 

<I)  ConnelitlBC  Cnvrler*. 

^»I77(4)  (Tex.ComJhpp.)  Connecting  carrier 
Issuing  bill  of  lading  for  shipment  held  liable 
for  damages,  though  it  did  not  have  possession. 
— Missonn,  K.  ft  T.  By.  Co.  of  Texas  v.  Piano 
Mining  Co.,  100. 

in.  CARRIAGE  OF  LITB  STOCK. 

•»3I2  (M0.App.)  Delivery  of  sheep  to  same 
ccmslgnee  at  wrong  yards  held  not  to  exonerate 
carrier.— McNeill  v.  Wabash  Ry.  Co.,  940. 


«=9229(5)  (MO.APP.)  An  award  of  f2,125  for 
misdelivery  of  218  breeding  ewes  which,  as  a 
result,  were  sold  for  slaughter,  held  not  ex- 
cessive.—McNeill  v.  Wabash  By.  Co.,  649. 
«=>230(i)  (Mo.App.)  Waiver  of  right  of  ac- 
tion for  mi8deliver7  by  acceptance  of  proceeds 
from  sale  of  bree^ng  ewes  held  for  Jutr.— 
McNeiU  V.  Wabash  By.  Co.,  G4&. 

IT.  CARRIAOB  OF  PASSBNGERS. 
,   (D)  Peraonnl  Injnrlea. 

«=»283(2)  (T6X.Coni.App.)  Conductor  not 
negligent  in  temporarily  blocking  able.— Steed  t. 
Gulf.  C.  &  S.  F.  By.  Co.,  714. 
«=>28S(4)  (Mo.)  Ordinary  care  required  of 
carrier  as  to  steps  in  station.— WUliams  t. 
Kansas  City  Terminal  Rv.  Co.,  954. 

Railroad  company,  which  equipped  station 
steps  with  safety  tread,  not  responsible  for 
accidents  to  paaaengers. — Id. 
«=>287(S)  (Ma.App.)  However  long  a  stop 
may  be,  street  car  must  not  be  started  with- 
out looking  to  situation  of  passengers  board- 
same.— Baldwin  v.  Kansas  City  I^s.  Co.. 

<^303(l)  (Tex.Cosi.App.)  Degree  of  care 
railroad  owes  alighting  passenger  stated.— Wis- 
dom T.  Chicago,  R.  I.  ft  G.  By.  Co.,  344. 
«»303(4)  (Ark.)  Carrier  must  allow  passen- 
ger reasonable  opportunity  to  alight. — Texar* 
kana  &  Ft.  Smith  By.  Co.  v.  Adcock,  saO. 
€=»303(5)  (Mo.App.)  Employes  required  to 
ascertain  whether  passengers  are  alighting  be- 
fore starting  street  car.— Hartweg  v.  Kansas 
City  Rys.  Co.. 

«=3303(B)  (Tex.C0Bi.App.)  Railroad  required 
to  furnish  safe  steps,  or  aid  passenger  in  alight- 
ing.—Wisdom  V.  Chicago,  R  L  ft  G.  By.  Co,, 
344. 

Required  to  assist  alighting  passenger  where 
need  of  assistance  is  apparent. — Id. 
<S=>305(t)  (Tex.Com.App.)  Conductor's  tem- 
porary blocking  of  aisle  not  proximate  csuse 
of  woman  passenger's  falling  wiiile  waiting  for 
him  to  let  lier  pass.- Steed  v.  Gulf,  C.  &  S.  F. 
Ry.  Co..  714. 

«=»3I5(I)  (MoJVppi)  Testimony  that  car 
started  with  jerk  admissible  in  action  for  pre- 
mature startiiw.— Hartweg  v.  Kansas  City  Rys. 

Co.,  269. 

«=s>3IB(IO)  (Mo.App.)  Evidence  held  to  show 
car  started  before  passenger  had  reasonable 
time  to  aligfat. — Hartweg  v.  Kansas  City  Rys. 
Co..  209. 

«»320(25)  (Tex.ComJ^pp.)  Whether  alight- 
ing passenger  should  have  been  assisted  is  a 
question  for  the  jury.— Wisdom  v.  Chicago,  R. 
I.  &  G.  Ry.  Co.,  344. 

4x9320(26)  (M*;App.)  Demurrer  to  evidence 
on  ground  that  passenger's  manner  of  injury 
was  against  physicial  facts  held  properly  over- 
roled^Keith  t.  Kansas  City  Rys.  C;o.,  1046. 

(B)  PalMo  C«ra  mA  Slvcplas  Care. 

«=s>4r3(l)  (Tex.Clv.App.)  Sleeping  car  com- 
pany not  insurer  of  effects  of  passengers,  but 
must  use  reasonable  care  to  see  they  are  not 
stolen.— Pullman  Co.  v.  Bullock,  1112. 
«=»4i3(2)  (Tex.Clv.App.)  If  porter  steals 
diamond  left  under  pillow,  carrier  is  liable^ 
Pullman  Co.  v.  BuUock,  1112. 
«=34I7  (Tex.Civ.App.)  Mere  loss  of  passen- 
ger's personsl  effects  insufficient  to  establish 
negligence  of  the  company. — Pullman  Co.  v. 
Bullock.  1112. 

Evidence  held  to  authorize  jury's  conclusion 
that  porter  stole  passenger's  diamond.- Id. 

Passenger  going  to  washroom  and  leaving  dia- 
mond under  pillow  held  not  contributorily  neg- 
ligent as  matter  of  law.— Id. 

CHAMPERTY  AND  MAINTENANCE. 

«=35(8)  (Tex.Clv.App.)  Violation  of  law  by 
attorney  does  not  prevent  suitor*!  recovery*— 
Kuri  T.  Soli^  424. 
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CHANCESY. 


CHATTEL  MORTGAGES. 

m.  CONSTRUCTIOH  AMD  OPBHATION. 
(D)  Lies  and  Priority. 

«=>I38(I)  (Tex.Cfv.App.)  Superior  to  me- 
chanic's ben  for  repairs.— DaUkg  County  State 
Bank  v.  CridniOD,  857. 
«=>I39  <Tex.CoiliJKpp.)  ''SnbBequent,  mortga- 
seee  in  good  faith"  against  whom  mortsatce, 
unleflB  filed  as  required,  is  void,  de&ned.— Firat 
Nat  Bank  v.  Todd,  322. 

Extension  of  note  sufficient  consideration  as 
against  prior  unfiled  mortgage.— Id. 
«=>I52  (MoJVpp.)  Purchaser  of  automobile 
from  one  without  title  could  not  assert  in- 
validity of  mortgage.--JobnBton  t.  Brown  Broa. 
Iron  &  Metal  Co..  1011. 

«=s>l57(2)  (Tex.ConJ^Bp.)  Holder  of  prior 
unfiled  mortgage  daimu^  superiority  held  to 
have  burden  of  proof  as  to  good  faitii  of  sub- 
sequeut  mortgagee.— Virst  Nat.  Bank  T.  Todd, 

32:i. 

IT.  BIGHTS  AND  LIAB1UTIB8  OF 
PAATIBS. 

4IE3>I62  (Mo.App.)  Seizure  of  automobile  by 
mortgagee  after  default  not  conversion.— Lange 
T.  Midwest  Motor  Securities  Co.,  272. 

Acceptance  of  overdue  previous  installments 
not  a  waiver  of  future  defaults.— Id. 

Vn.  RBHOVAI.  OH  TAANSFBR  OF  PROP- 
RRTY  RY  MORTGAGOR. 

<A)  HIvhta  mm*  IilmbllltleB  of  ParUM. 

C»2t7  (Tax.)  Foreign  chattel  mortgage  valid 
against  good-faith  purchaser  in  state  to  which 
property  removed  in  absence  of  statute  or  set- 
tled law  or  policy  of  forum.— Consolidated 
Garage  Co.  v.  Chambers,  1072. 

CHILDREN. 

Sea  Infanta.   

CITIES. 

See  Municipal  Corporations. 

CLERKS  OF  COURTS. 

«=>26  (Ky.)  Motor  Vehicle  Act  of  1920  Im- 
pliedly prohibits  commission  for  collecting  li- 
censes.— Lewis  V.  Jamce,  526. 

Authority  in  Motor  Vehide  Act  to  deduct 
fees  "under  this  act"  does  not  authorize  dedac- 
tioD  of  commission  allowed  by  other  statute. 
-Id. 

General  statute  allowinr  commissions  on  li- 
censes collected  not  read  into  Motor  Vehicle 
Act-Id. 

Statute  giving  fees  for  spsdfle  acta  in  ad- 
dition to  conunissions  does  not  indicate  in- 
tention to  allow  commission  on  motor  vehicle 
Ueensea.— Id. 

Statute  aothoiiiing  commission  on  moneys 
other  than  licenses  does  not  authorise  commis- 
sion on  motor  vehicle  licenses.— Id. 

COMMERCE. 
I.  powBR  TO  rbouIiAtib:  hi  gbitbrau 

4=»8(l)  (Mo.)  No  state  can  interfere  with 
interstate  commerce  into  Missouri.— National 
Refrigerator  Co.  t.  Southwest  Missouri  Light 

II.  SniUBCTS  OF  RBODIjATION. 

<8=»33  (Tsx-Com-App.)  Shb>ment  held  inter- 
Rtate.— Missouri,  K.  &  T.  By.  Co,  of  Texas  v. 
Piano  Milling  Co.,  lUO. 

^=>46  (Ark.)  Purchaae  of  Cotton  by  foreign 
corporation  for  shipment  to  ItseU  within  the 
state  not  interstate  tnuiaaction^Vorrester  v. 
Locke,  897.  . 


IT.  IHTBR8TATB  COMHERCB  COH- 
■IBSIOM. 

^89  (Tex.Clv.App,)  l>istrict  C-oort  has  ju- 
risdiction of  suit  to  recover  demurrage  and  ex- 
cess freight  diarges  made  in  violation  of  In- 
terstate Commerce  Commission  rule. — Fajue 
v.  White  House  Lumber  Co.,  417. 

CO&LMERCIAL  PAPEB. 
See  Bills  and  Notes. 

GOMMUNITI'  PROPERTX. 
See  Husband  and  Wife,  ^=9254-268. 

CONDEMNATION. 
See  Bminent  Domain. 

CONIHTIONAL  8AIAS. 
See  Soles,  «S=>451. 

CONSTITLTIONAL  LAW. 

For  validity  of  statutes  relating  to  particalar 
subjects,  see  also  the  various  specific  topics. 

Subject  and  title  of  act.  see  Statutsa,  ^107- 
117. 

II.  CONSTRVCTIOff.  OPBRATIOW,  An> 
■HFORCBHBNT  op  CONSTITb- 
TIOHAI,  PROVISIONS. 

^=»35  (Ky.)  Provisions  of  GonatitutioD  man- 
datory.—CfommoQwealtb  V.  Bowman,  86L 

lU.  DIBTRIBUnON  «F  GOVBRNRBHTAl. 
POWERS  AXD  FCNCTIOHS. 

(A)   I«clalattTB  Power*   and  Deles«tl«a 

Thereof. 

«tsa52  (Teaa.)  Jurisdiction  of  Supreme  Court 
cannot  be  interfered  with  by  other  branches  of 
state  government.— Clements  v.  Roberts,  902. 

(B)  Jmdlohd  PfrvrevB  FnuetlOBa. 

^s>70(3)  (Mo.)  Courts  must  apply  law  as 
people  have  made  it.— State  ex  rel.  Feinstein 
V.  Hartman,  082. 

^70(3)  (Tex.C0inJM>P-}  Courts  not  con- 
cerned with  wiadom  of  legialative  enactmenL 
— Texaa  Employers'  Ins.  Ass'n  r.  Boudrenax, 

756. 

<C)  BxMntlvo  Power*  and  Fanotloaa. 

^=a79  (Tfmn.)  Jurisdiction  of  Supreme  Court 
cannot  be  interfered  with  by  other  branches  of 
state  government.— elements  v.  Roberts,  902. 

XI.  DUB  ntOCBSS  OF  1.AW. 

^3276  (Tax.  Civ.  App.)  Statutory  proviafon 
that  change  in  plan  of  construction  shall  not 
affect  liability  on  contractor's  bond  held  nn- 
constitutional.~-Southem  Surety  Co.  v.  Nalle 
&  Co..  402. 

^276  (Tex.Cfv.Aw.)  SUtute  re1atii«  to 
contractor'a  bond  neM  void  as  Interference 
with  the  right  to  contract.— Cobb  t.  J.  W.  Al- 
len A  Bro.,  829. 

CONTINUANCE. 

See  Crimlnsl  Law.  <S=589-008. 

<8=»7  (Mo.App.)  Granting  continuanee  is  with- 
in the  sound  discretion  of  the  trial  court. — 
Noah  V.  fj.  B.  Price  Mercantile  Co..  300. 
€=324  (Ark.)  Will  not  be  granted  merely  to 
obtain  cumulative  testimony.— Texarkana  &  Ft. 
Smith  Ry.  Co.  r.  Adeock,  866. 
«a»26(iy  (Tex.CivJMiP-)  Where  application 
for  contmuance  shows  failure  to  use  means  for 
procuring  testimony,  it  is  addressed  to  the 
court's  discretion.— Short  v.  Walters,  16L 
<&=926(M)  (Tex.Civ.App.)  Whera  no  commla- 
slon  was  issued,  nlthongb  adversary  party  waiv- 
ed its  issuance,  there  was  not  due  diligence.— 
HhOTt  V.  Walters,  16L 

«»3t  (Mo.App.)  Defendant  held  not  ne^- 
gent  in  failinc  to  procura  testimony  of  court 
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iDg  from  former  tcBtimonr-— Noah  t.  U  B.  Fnce 
Mercantile  Co.,  300.  ^  ^ 

Facta  shown  by  application  herd  to  entitle  de- 
fendant to  continuance.— Id.  .  ,  ^  ^  „t 
<ft=>35  (Mo.)  Testimony  udmitted  by  party  at 
a  former  trial  to  avoid  a  continuance  Prop- 
erty excladei— Jackman  v.  St.  Louis  &.  H.  Ky. 
Co.,  D78. 

Statute  held  not  to  apply  to  testimony  in  mo- 
tion made  flt  former  trial.— Id. 
«=»46<5)  (Tfix.Ctv.App.)  AppheaUon  address- 
ed to  discretion  of  cwirt  should  show  applicant 
expected  to  procure  teiUlnony  by  nest  court 
term.— Short  v.  Waltera,  161- 
<e=»54  (MoJ^pp.)  Where  plamtifE  consented  to 
oral  application  and  waived  moUtm,  ^davit, 
and  oath,  application  containing  essential  ele- 
ments miffidentr-Moah  t.  L.  B.  Pme  Mer- 
cantU«  Co.,  800. 

CONTRACTS. 
8«8  ABsignments;  BiUa  and  Notes;  Ohamper^ 

§r  and  Maintenance;  Covenants;  ffrauds, 
tatnte  of;  Indemnity;  Novation;  Sales; 
Spedfie  Performance;  BtipulationB;  ven- 
dor and  PnichaBer. 

I.  RB«VI8ITB1S  AMD  VALIDITY. 
(A)  Nature  aod  Bsscntlals  In  General. 
«=>9<l)  tTox.Clv.App.)  Uncertainty  ,im;mate- 
rial  luter  performance.— Elmendorf  v.  hlullilten, 
164. 

«=s>UKl)  (Ark.)  Contract  of  purchaser  from 
mortmsor  to  bid  in  land  on  foreclosure  wue 
did  Mt  lack  mutuaUty.— Battle  v.  Draper,  889. 

(B)   Parties,  PMpcMwla,  wad  Ac«eptaiiee. 

'<^28(3)  (Ky.)  Evidence  insufficient  to  show 
that  plaintiff  had  contract  with  defendant  de- 
velopment company  to  drill  oil  voU.— Irrme 
Development  Co.  r.  CSark,  539. 

(B>  Tallflttr  of  Aas«nt. 
€=»ga  (Ark.)  Whether  a  parto  had  mental  ca- 
pacity determined  by  facts  of  paitieulax  case. 
—Hawkins  v.  Bandolph,  5C6. 
«=»94(8)  (Ark.)  WiU  not  be  aet  aside  for  mare 
inadequacy  of  construction.— Hawkins  v.  Ran- 
dolph, 5G6.  .  ■ 
^=396  (Ark.)  Between  persons  in  fiduciary  re- 
lationship closely  flcrutinuied.— Hawkins  v.  Ran- 
dolph, 656. 

(Fi  lienlltr  of  Object  and.  of  Con«ld- 
^  eratton. 

«s»l2S  (Ky.)  Against  public  policy  for  officer 
to  agree  to  accept  less  than  fixed  salary^ 
Town  of  Nortonville  v.  Woodward,  224. 

It.  C01f§TRlJCTlON  AND  OPBBATIOK. 
(A)  CMmcval  Bnlej<  of  Comstvaetloa. 

^3>I52  lTex.CIv.App.)  Words  to  be  taken  in 
common  sense.— Great  Southern  Oil  &  Refin- 
ing Aas'n  V.  Cooper,  157. 
^171(1)  (MO.)  Rule  as  to  WTeraMHty  of 
items  stated;  "severable  contract.  —State  ex 
rel.  Dolman  v.  Dickey,  5^. 
«=9l76(l)  (Ark.)  Court  construea  written 
contract  and  declares  terms  and  meaning 
where  It  iB  not  ambignona^BattlB  t.  Draper, 

(CD  Snb|*«<-Watt«r. 

^202(2)  (Mo.App.)  Contract  in  restraint 
of  trade  strictly  construed.— State  ex  rel. 
YouDgman  v.  Camoon,  647. 

V.  FBBF0B.HAlfCS3  OB  BBEACH. 

«5»322(2)  (Me.App.)  Evidence  held  admissible 
as  showing  contingency  on  which  performance 
depended.-Slack  v.  Whitney.  K>66.  . 
te322(3)  (Me.App.)  Evidence  held  sufficient 
to  show  contract  complied  with.— Spencer  v. 
BtuhtlOlS. 


TI.  ACTIOIfS  FOB  BBBACH. 

<^346(9)  (Mo.App.)  Defendant  "  always  at 
liberty  under  general  denial  to  overthrow  con- 
tract nsBerted.— RuemmeU-Dawley  Mfg.  .Co.  v. 
May  Department  Stores  Co.,  1031. 
^346(10)  (TexXOM.Aw.)  Rule  as  to 
ance  stated.— Brtocoe      Bngbl^B  Adm'r,  lOSt. 


CONVEBSION. 
See  Trover  and  CJonveraion. 
<&s>il«(5)  (MeJ^ip.)  Discretionary  power  o« 
sale  not  exerdsed  does  not  work  a  converwin. 
—In  ra  Dwyer's  Esute.  672. 

CORONERS. 
«=»22  (Mo.App.)  CJoroner's  verdict  not  admis- 
sible in  civil  case  to  show  cau«  of  death.— 
\nuteBide  V.  Court  of  Honor,  1026. 

CORPORATIONS. 
See  Banks  and  Banking-  Carriers;  Qaa J  Mu- 
nicipal  Corporations;  Eailroads;  Street  Rail- 
roads; Tetegrapbs  and  Telephonee. 

III.  CORPOBATB  KAMB,  SKAJh.S?*"*'"'*'' 
BY-LAW8»  AMD  BBCOBDH. 

«=>46  (Mo-App.)  Variance  in  corporate  hir- 
er's namo  signed  to  contract  does  not  mvalulate. 
— (iupsa  v.  RuBsell  Bros.  CHothing  Co.,  1015. 
&=>50  (Ky.)  Lessee  corporation's  surrender 
of  charter  and  doing  of  businesa  under  oJO 
name  held  not  to  warrant  refusal  to  extend 
as  to  other  tenants.- Kozy  Theater  Co.  T.  liore, 
24». 


AND  DITlDBHDtf. 
of  Capital  And 


IV.  CAPITA!*,  STOCK, 
(A)  Hatare  and  Amount 

<&=>65  (Mo.Alip.)  Though  property  of  coipora- 
tioB  a  trust  fond  for  payment  of  debts,  eba»B 
of  stock  folly  paid  for  are  not  web  a  fund.— 
InBoraace  Agency  Co.     Blossom^  630. 

(D)  Txmnafer  of  flkaves. 
^Ilt  (MeJ^pp.)  Officer   and   director  bad 
right  to  sell  abareB  h«Id,r-InfDrance  Agency  Co. 

V.  Blossom,  636. 

T.  MBMBBBS  AHD  fTOOKHOLDBBS. 

(A)  B.tmh*M  mMi  Liahllltlea  wtm  to  Corporn- 

tloii. 

^174  (Mo.App.)  Purchaser  of  stock  requir- 
ed merely  right  in  management  and  interest  in 
proijei'ty  after  payment  of  debts.— Inauranco 
Agency  Co.  v.  Bloasom,  636. 

TL  OPFICBR9  AND  AQBlfTS. 

(B)  Antborltr  and  Punetlona. 
<t=>298(I)  (Ky.)  Informal  acts  of  directors  of 
corporation  binding  where  authorized  by  by- 
laws or  cu8tom.-^x»y  Theater  Co.  v.  I*ve, 
249. 

(D>  lilabllltT  *o»  Corporate  Debts  and 
ActN. 

^333  (Mo.App.)  Judgment  crctUtor  could 
hold  officer  of  company  who  received  assets  14 
reorganisation.— Insurance  Agency  Co.  v.  Blos- 
som, 636. 

VII.  CORPORATB  POWBB8  AHD 
L1ABILITID8. 

(A)  BxtbBt  and  Bxerclse  ot  Pawent  la 

General. 

©=•382  (Tex.ComJ^pp.)  Note  held  not  in  vio- 
lation of  prohibition  of  use  of  corporation's 
funds  for  other  than  lentlmate  object  of  its 
creation.— Bichardson  T.  Bermuda  Land  St  CiVe 
Stock  Co.,  337. 

(B)  Repre«entatlon  •*  Corporation  *t  Of- 

fleers  and  Aarentii, 

«=342«(ll»  (Mo-App.)  Corporation  held  to 
have  ratified      its  presidenc  an  agreement  at 
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its  sales  manager  as  to  deposit  of  a  check.— 
Jolm  O'Brien  BoUer  Works  Co.  t.  Tbird  Nat 
Bank,  1068. 

(D)    Contracts  and  IndebtednCMii. 

«=>464  (Tex.Com.App.)  Note  held  not  within 
probibitioD  of  creation  of  indebtedness  by  cor- 
poration.—Richardson  T.  Bermuda  Land  &  live 
Stock  Co.,  337. 

<r)  ciTii  AettoBs. 

^503(3)  (T»x.CIv.Ap|l.)  DeCradant  corpo- 
ration not  entitled  to  chanye  where  acts  com' 
plained  of  were  performed  in  connty  of  suit. — 
First  Nat.  Bank  v.  Childb,  807. 
^=>SI4(I)  (Ky.)  Plea  denying  existence  of 
corporation  plea  of  nul  tiel  corporation. — Stange 
V.  Price.  532. 

Pleading  of  nul  tiel  corporation  is  in  abate- 
ment, and,  if  sustained,  additional  parties  may 
he  ordered.— Id- 
XL  DIUOLUnON   AND  FORPSUTURB  OF 
FRAMCHISn. 

^s>603  (Mo.App.)  Sale  of  stock  did  not  canse 
'dissolution.— Insurance  Agency  Oo.  v.  Blossom, 
«36. 

■tt=>6i3(l)  (Tana.)  Intervener  held  not  enti- 
tled to  question  authority  to  bring  suit  to  die- 
solve. — State  t.  Colored  Tennessee  Industrial 
School,  544. 

XII.  FORBIOH  CORPORATIONS. 
«=>642(6)  (Mo.)  Oompany  contracting  to  in- 
stall ice-making  plant  engaged  in  local  opera- 
tion and  required  to  take  out  license. — National 
]S«friger8tor  Co.  v.  Southwest  Missouri  lagbt 
Co.,  »30. 

<S=>648  (Tens.)  Levying  privilege  tax  on  for- 
eign construction  companies  restrictive. — ^H.  D. 
Watts  Co.  V.  Hauk,  908. 
^=>667'/2  (Ark.)  Action  on  contract  of  a  for- 
,  eigQ  corporatiOQ  cannot  be  maintained  by  mem- 
bers of  partnership  of  same  name. — Forrester 
T.  Locke,  897. 

4s>674  (Ark.)  Evidence  held  to  make  a  ques- 
tion for  jury  as  to  foreign  corporation  A<Ang 
IniBineBS  without  filing  articles  of  incoxpotatlon. 
— ITorrester  v.  Locke,  897. 

COSTS. 

1.  HATVRB,  GROUNDS,  AND  BXTEnft  OF 
BIGHT  IN  GBNBRAIi. 

4s>42(l )  (Mo.App.)  In  action  for  poll  tax  ten- 
der held  Insufficient  because  not  including  ac- 
■crued  costs.— Road  Dist.  No.  41,  Henry  Tp., 
Vernon  County  v.  .Tackaon,  1043. 
•«=»42(3)  (MeJ^pp.)  Tender  to  stop  ruDning 
«(  costs  must  be  deposited  in  court.— Both- 
mann  v.  Metropolitan  Idfe  Ins.  Co..  1007. 

VII.  ON  APPEAL  OR  BRROR,  AND  ON 
NBW  TRIAL  OR  MOTION  THBRBrOR. 

^=»260(4)  (Mo.)  City's  appeal  from  judgment 
for  recovery  of  increased  hydrant  rentals  by  wa- 
ter company  not  vexations. — City  Water  Go.  v. 
Oty  of  Sedalia,  942. 

COUNTERCLAIM. 

■"See  Set-Off  and  Counterclaim. 

COUNTIES. 

III.  FROPBRTY,  CONTRACTS,  AND 
UAHUlmBS. 

(B)  Contraota. 

'^=»II4  (Ky.)  County  clerk  make  binding 
contract  for  printing  ballots.— Krieger  v.  Stan- 
•dard  Printing  Co.,  27. 

'^s>ll6  (Ky.)  County  clerk  may  contract  for 
bsllote  without  competitive  bidding.— Krieger  v. 
Standard  Printing  Co.,  27. 

<4t=>l25  (Ky.)  Where  contract  is  unenforcea- 
ble, but  servicea  and  work  are  accepted  by 
agency  empowered  to  contract  therefor,  re- 


covery may  be  had  on  quantum  meroit. — Krieg- 
er V.  Standard  Printing  Co..  27, 
«=3l29  (Ky.)  Verdict    in    favor    of  printer 
against  fiscal  coort  not  contrary  to  instmc- 
tions.— Krieger  v.  Standard  Pzinting  Co.,  27. 

COURTS. 

See  Clerks  of  Courts;  Justices  of  the  Peace: 

Prohibiticm. 

EI.  ESTABLISHMBNT,  ORGAN IZATIOSf,  AND 
PROCBDURB  IN  GBHBRAL. 

(O)  Rules  of  Oowt  and  Condnet  of  Bnal- 

@=»78  (Mo.)  Rule  of  court  cannot  repeal  pro- 
visions of  statute.— National  Refrigerator  Co.  t. 
Southwest  Missouri  L!|At  Co.,  980. 

<D)  Rnles  of  Declaloa,  Adjadiemtlou, 
Opinions,  and  Reeovda. 

^97(5)  (Mo.)  Decisions  of  federal  courts  aa 

to  interstate  commerce  controlling. — National 
Refrigerator  Co.  v.  Sonthwest  Missoori  light 

Co.,  930. 

IV.  COmiTS  OF  LIMITBD  OR  INFERIOR 
JURISDICTION. 

<S=3i6»(3)  (Tex.CIV.App.)  Total  of  items  com- 
prises amount  in  controversy  in  county  codfL- 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Hamrick,  166. 
(^183  (Ark.)  County  court  held  without  ju- 
risdiction to  restraili  unlawful  acts  under  void 
diatrict  organiEation. — Wilson  v.  Mattix,  197. 

VI.  COVRTg  OF  APPBLLATB  JVRU- 
DICnON. 

(B)  Conrta  of  Pnrtlealar  States. 

«=s>23l(6)   (Mo.App.)   Where  imnstitutiODai 

?;Ue8tion  is  raised,  Supreme  Court  alone  has* 
urisdiction. — California  Special  Road  Dist.  v. 
Bueker,  71. 

^23((23)  (Mo.)  Constitutional  goestion 
'must  be  raised  at  earliest  practical  opportuni- 
ty, in  order  to  give  Supreme  Court  jurisdic- 
tion.—Lavelle  v.  Metropolitan  Life  Ins.  Co_ 
616. 

Supreme  Court  has  no  jurisdiction,  where 
constitutional  question  injected  into  case  by 
exception  to  ruling  exduwng  depositiona. — Id. 
^s>23l(40)  (Mo.)  Appeal  from  juttement  for 
profita  and  rents  of  which  widow  had  been  de- 
prived held  not  within  jurisdiction  of  Suprone 
Court.— Jenkins  v.  Jenkins,  681. 
<8=>246  (Teim.)  Case  Involving  validity  of 
joint  resolution  of  Legislature  held  within  jnris- 
diotion  of  Supreme  Court— Clements  v.  Rob- 
erts, 902. 

^247(10)  (Tex.)  Court  of  anieals*  judgment 
as  to  boundary  rejected,  where  whole  cast- 
does  not  depend  npon  boundary  controversies. 

—Kenedy  Pasture  Co.  v.  State,  683. 

VIII.  CONCVB.RBNT  AND  CONFUCTIHG 
JURISDICTION.  AND  COMITY. 

(A)  Coavta  of  Snaac  Stale,  and  TrmmMtrr 
of  Canaes. 

^:»487(l)  (Mo.)  Where  no  coQStitationalqnei- 
tion  is  preaented  and  less  than  jorisdictional 
amount  la  involved.  Supreme  Court  most  trans- 
fer case  to  Court  of  Appeals.— Lavelle  v.  Met- 
ropolitan Life  Ins.  Co.,  ftl6. 
«=>488{f )  (Mo.)  Though  cause  was  transfer- 
red by  Court  of  Appeals  on  ground  bill  of  ex- 
ceptions was  not  properly  authenticated,  cor- 
rected abstract  may  be  filed. — WiUiama  v.  Kan- 
sas Gty  Terminal  Ry.  Co.,  954. 

COVENANTS. 

II.  CONSTRUCTION  AND  OPBRATION. 

(B>  CowBAKtB  af  Title. 

€=339  (Ky.)  Deed  with  warranty  cannot  be 
defeated  by  extrinsic  facts  aa  to  prior  sale  of 
mineral  or  knowledge  of  grantee.— FoxwcU  v. 

Justice,  609. 
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CC)  CoveiuiKta  m  to  Use  of  Real  Proi»ertr< 

«E»5I(2)  (Mo.)  Six  doable  boildin^s  held  vio- 
Istin  of  reBtrictlon  against  constructioD  ot 
more  Uian  one  dwelling  on  50-foot  front.— Mor- 
rison V.  Hess.  997. 

III.  PBRFORMANCE  OR  BRBACH. 

4»I0I  (Ky.)  Title  vbicb  mnst  prerail  over 

other  title  keJd  "paramount"  and  '^sapeiior."— 
Isaacs  T.  Maupin,  49. 

«=>I02(I)  (Ky.)  Eviction  not  condition  to 
right  of  action  for  breach  of  warran^  In  favor 
of  one  who  could  not  acquire  possession.— Fox- 
well  ¥.  Justice,  509. 

«=»i02(2)  <Ky.)  Grantee  failing  to  obtain 
posBeSBion  in  ejectment  suit  may  sue  bis  cove- 
nantor as  thongh  evicted.— Isaacs  v.  Maupin,  40. 

IV.  ACTIOMS  FOR  BRBACH. 

«=»12l(2)  (Ky.)  Porchaser  suing  for  posses- 
sion without  calling  on  coveoantors,  if  unsuc- 
cessful, may  dhow-  judgment  to  show  eviction, 
but  must  prove  adversary's  paramount  title.— 
Isaacs  V.  Maupin,  49. 

1 30  (3)  ( Ky.)  Purchaser  oompromising 
with  grantee's  heirs  can  recover  from  them 
only  the  damages  for  breach  of  covenant. — 
Isaacs  V.  Maopm,  49. 

4=»l3i  (Tex.Com.App.)  Interest  not  allowable 
on  damages  from  breach  ol  covenant  from  date 
of  accrual  of  cause  of  action  to  the  judgment 
— Morriss  V,  Hesse.  317. 

CBDONAL  LAW. 

See  Arson;  Asssult  and  Battery,  ^>64-75; 
Bail,  «=»82:  Burglary;  Extradition-  Homi- 
cide; Indictment  and  Information;  Larceny; 
Perjury;  RM>e,  «=>20-57:  Receiving  Stol- 
en Goods;  TreapBRS,  ^87,  88. 

II.   CAPACITY  TO  COMMIT  AND  RBSFON- 
SIBIUTY  FOR  CRIHB. 

4=949  (Ark.)  When  delusional  insanity  con- 
atitutes  a  defense.— Woodall  v.  State,  186. 

VII.  FORMER  JBOPARDY. 

«=»I95(2)  (Tex.Cr.App.)  Where  defendant 
fires  at  one  and  wounds  another,  state  may 
charge  assault  on  boUi  or  either,  but  Judgment 
in  one  case  ban  prosecution  in  other.~Jones 

V.  State.  122. 

^s>200(4)  (Tex.CrJ^pp.)  Conviction  of  unlaw- 
ful sale  of  liquor  wUl  not  preclude  conviction 
of  unlawful  possesion.— Chandler  v.  State,  106. 
«s»20t(4)  (T«(.CrJ^|ip.)  Conviction  ot  unlaw- 
ful sale  of  liquor  wQl  not  preclude  conviction 
of  haling  possession.— Chandler  t.  ^te,  109. 

IZ.     ARRAIOKMENT    AKD     PLBAB,  AVD 
NOLLE   PROSBQi:i  OR  DIS- 
CONTINUANCE. 

4s»273  (M«.)  Plea  of  guilty  confesses  only 
truth  of  fact  stated  in  Information,  not  guilt  of 
violation  of  statute  against  oCense  charged. — 
State  T.  Peanon,  596. 

X.  EVIDENCE. 

(A)  Jadlciat    Notice,    PrMnmptloaB,  Mod 
Bardea  of  Proof. 

«=»308  (Ky.)  Accused  entitled  to  every  rea- 
sonable doubt  in  favor  of  presumption  of  in- 
nocence.— Bardin  v.  Commonwealth,  208. 
«s>3l6  (Tex.Cr.App.)  Inference  unfavorable 
to  accused  cannot  be  drawn  from  absence  of 
testimony  available  to  the  stBte.— Davis  v. 
State,  784. 

<B)  Kaots   la  Isaae  and   Rel«vant  to 
■aoa,  and  Rea  GestaB. 

«=»35t(2)  (T»x.Cr.App.)  Offer  of  bribe  to  ar- 
resting officer  to  releane  acrnsed  held  inadmis- 
sible.—Stancbel  T.  State,  120. 
«=»363  (Tex.Cr.App.)  Evidence  of  ftnding  of 
weapon  at  place  of  crime'  admissible  aa  port 
of  res  gestae.— Flores  v.  State,  786. 
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«s>365(i)  (Tex.Cr.App.)  Evidence  that  de- 
fendant  was  pointing  a  pistol  at  a  witness  white 
his  companion  took  witness'  money  admissible 
in  prosecution  for  another  robbery. — Hardy  v. 
State.  1097. 

«=>365(2)  (Tex.Cr.App.)  Evidence  of  prevloua 
robbery  admissible  where  part  of  same  transac- 
tion.—Hardy  V.  State,  lfl©7. 
«s>368(l>  (Mo.)  Act  of  defendant's  brother 
in  shooting  at  proBecntfaog  witness'  son  admis- 
sible as  res  geste.- State  v.  Cruts.  602. 
4=»368(l)  (T«x.Cr.App.)  Statements  as  to 
ownership  of  grain  by  those  hauUnc  it  MA 
res  gestae.— Davis  v.  State,  764. 

(C)  Othar  oaaasasf  a»d  Cksraoter  of  Aa- 

coacd. 

«=9369(ll)  (Mo.)  Evidence  of  statement  by 
defendant  as  to  hia  previous  connection  with  in- 
cendiary fires  admissible.— Sute  v.  Bitter,  606. 
«S3369<I5)  (Tex.Cr.App.)  That  accused  bad 
automatic  pistol  at  time  of  arrest  the  night  aft- 
er robbery  not  admissible  where  accused  not 
charged  with  use  of  firearms.— Stanchel  v. 
State,  120. 

«=o37l(7)  (Mo.)  Testimonj  aa  to  statements 
made  by  d^endiuit  aa  to  nia  connection  with 
other  incendiary  firea  admisaible. — State  r.  Bit< 
ter,  606. 

«=937l(a)  (Tex.Cr.App.)  That  accused  bad 
automatic  pistol  at  time  of  arrest  the  night  aft- 
er robbery  not  admissible  where  it  did  not  shed 
light  on  intent— SUnchel  v.  State,  120. 
«=3372(1)  (Tex.Cr.App.)  That  accused  had 
automatic  pistol  at  time  of  arrest  the  night 
after  robbery  not  admissible  where  not  bear- 
ing on  showing  system.- Stanchel  v.  State,  120. 

(D)  Matcplalltr  and  Competeaor  la  Ct«a- 

oral. 

<S=>394  (Ky.)  Arresting  officer  may  search  per- 
son of  prisoner  and  use  evidence  thus  obtain- 
ed.—Tamer  V.  Commonwealth,  519. 
e=»394  (Tex.CrjM>V>)  Illicit  liquor  equipment 
admissible,  though  discovered  by  officers  with- 
out search  warrant,— ^Thlelepape  v.  State,  769. 
€=»395  (Mo.)  Artides  found  in  search  of  de- 
fendant's house  during  hia  absence  admlMible.— 
State  v.  HaU,  1001. 

(E)  Beat  aad  Secoadarr  aad  Demoaatva- 

tlve  Kvldenee. 

<8=>4(M(3)  (T0X.Cr.App.)  Jugs  found  In  de- 
fendant's posseasioD  admissfble  to  show  prep- 
aration of  container  for  liquor  when  made.— 
Thielepape  v.  State.  769. 

Jugs  found  in  defendant's  possession  admis- 
sible on  charge,  of  having  eqn^ment  in  pos- 
se ssi  no. — Id. 

<e=»404(4)  (Tex.Cr.App.)  Exhibition  to  jury 
of  articles  found  on  scene  of  robbery  not  er- 
roneous.—Williams  V.  State,  110. 

(F)  AdmlsaloBS,  Declarations,  and  Hear- 

aay. 

«=s406(l)  (Me.)  Testimony  of  police  chief,  as 
to  defendants  admissions  in  his  presence,  ad- 
missible.—SUte  V.  Lee,  619. 
«=>406(t)  (Tex.Cr.App.)  Oral  statement  of 
accused,  leading  to  finding  of  pistol  with  which 
oEFeose  committed,  adnuasible. — ^Patterson  v. 
State,  763. 

€=»406(3)  <Mo.)^  Written  admissions,  not  ob- 
tained by  promises  or  threats,  admissible.— 
State  V.  Lee,  619. 

«=>406(5)  (Tex.Cr.Apf.)  Oral  statement  of 
accused.  leading  to  finding  of  pistol  with  which 
offense  rommitted,  admisslblej— Williams  v. 
State,  110. 

^=»406(7)  (Tex.Cr.App.)  Statement  of  de- 
fendant bootlegger  to  sheriff  admissible  to  show 
intent— Rainey  v.  State,  118. 
ig=>407(2)  (Arfc.)  Conversation  between  moth- 
er of  prosecutrix  in  rape  case  inadmissible  as 
admission  by  defendant  s  ^ence.— Robinson  T. 
sute,  2. 
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^»409  (Tex.Cr.App.)  Accused  may  prove  ex* 
culpatory  Btatemeuts  made  in  coonection  with 
inculpatory  statemeuts  proved  by  Btate.— Wil- 
liams T.  State,  110. 

Accused  may  testify  as  to  acts  and  declara- 
tions explanatory  of  admission,  though  not  part 
of  res  geatee. — Id. 

Accused  may  introduce  in  evideDce  statement 
explanatory  of  statement  used  to  incriminate 
■  him,  though  latter  claimed  exculpatory.— Id. 
«=»4ld.  420(1)  (Tex.CrJkpp.)  EMdence  heli 
inadmissible,  as  hearsay.— Byrd  t.  Btate,  399. 
4=MID>420(I  I)  (Ark.}  Gonrersation  between 
mother  of  prosecutrix  in  rape  case  inadmissible 
as  hearsay. — Robinson  r.  State,  2. 

(G)  Acta    and    De«IarHtlona   of  Couplra- 
ton  And.  CodelendMitB. 

«=>422<  ( )  (Tex.OrJhpp.)  When  preparation 
of,  Or  weapons  found  on,  conspirators  may  be 
shown  stated.— Florcs  v.  State,  786. 
«=a428(3)  (TeK.Cr.App.)  Evidence  that  one 
-^etim  was  struck  with  a  wrench  admissible, 
regardless  of  whether  defendant  or  confederate 
struck  blow.— Hardy  v.  State,  1097. 
0=>426  (Tex.Cr.App.)  No  error  in  rejection 
of  testimony  of  one  indicted  for  participauon 
in  same  oftense  as  to  exculpatory  statements 
by  him  similar  tu  those  of  defendant.— Patter- 
Sim  V.  State,  ItiS. 

(I)  Opinion  BTldenee. 

«=9448'^8)  (Tox.Cr.App.J  Testimony  as  to  con- 
dition of  scene  of  killing  inadmissible  as  conclu- 
sion.- Lewis  V.  State,  113. 

^=>449(l)  <Tex.Cr.App.)  Question  of  identity 
of  liquor  in  bottle  and  in  jugs  did  not  involve 
expert  testimuny.— TUielepape  v.  State,  760. 
€»450  (Ark.)  Testimony  of  witness  as  to  what 
certain  fact  indicated  properly  excluded.— 
George  v.  State,  9. 

^»4SI(I)  (Tex.CrJKpp.)  Opinion  that  smoke 
on  defendant's  barn  looked  like  fresh  smoke 
admissible  as  shorthand  rendering  of  facts.— 

Thielepape  v.  State,  769. 

^=3459  (Tox.CrJ^pp.)  Testimony  of  witnesses 
that  defendant  had  whisky  admissible^r-Rainey 
V.  State.  118. 

Testimony  of  witness  that  bottles  contained 
homemade  whisky  admissible. — Id, 
®S9465  (Ark.)  Exclusion  of  opinion  as  to  de- 
fendant's sanity  by  witness  woo  bad  not  de- 
tailed facts  proper.— Woodall  t.  State.  180. 
«=»465  (Twi.Cr.App.)  Sheriff  can  give  opin- 
ion of  defendant's  sanity,  based  on  observa- 
tion of  defendant  while  in  custody.- Roberts 
V.  State,  759. 

(J)  Tpatlmony  of  AccomplloM  and  Cod«- 
fendanta. 

iS=>507(t)  (Tex.Cr.App.)  A  purchaser  of  liq- 
uor is  an  "accomplice." — Chandler  v.  State,  105. 
®p507(l)  (Tex.Cr.App.)  Purchaser  of  liquor 
will  be  deemed  an  "accomplice"  if  prosecution  is 
for  unlawful  possesaios. — Chandler  v.  State, 
107. 

For  evidential  purposes,  an  accomplice  Is  any 
one  connected  with  the  offense. — Id. 
^»507(t)  (Tex.Cr.App.)  Purchaser  of  liquor 
la  accomplice. — Chandler  r.  State,  108  (two  cas- 
es), 109. 

*=»507(5)  (Tex.Cr.App.)  Purchaser  of  stolen 
goods  is  an  aceoniplice. — Chandler  v.  State,  107. 
<S=>S07(7)  (Tex.Cr.App.)  Prosecutrix  in  an 
incest  case  held  to  be  an  accomplice. — ^McClure 
V.  State,  774. 

^s»5t0  (Tex.Cr.App.)  Testimony  of  accomplice 
IK  alone  insufiScient  to  sustain  conviction.— 
Cliandler  v.  Sttite.  108. 

^=3510  (Tex.Cr.App.)  Testimony  of  accomplice 
must  be  corroborated.— Chandler  v.  State,  109. 
^=>9II(I)  (Tex.Cr.App.)  Evidence  corrobora- 
tive of  accomplice  held  .  sufficient— Hunt  v. 
State,  775. 

«=>5II<5)  (Tex.Cr.App.)  Testimony  of  prose- 
cntrlx,  an  accomplice,  held  not  suffldently  cor- 
roborated.—McClure  r.  State,  774. 


^»Stl(6)  (Art.)  Bvidence  of  defendant's  pos- 
session of  property  offered  for  sale  held  suffi- 
cient to  corroborate  accomplice  witnesses^ — 
Townsend  r.  State.  1. 

(I*)  KvMence  mt  Prellnilnarr  Examination 
•V  at  Former  Triai. 

^539(2)  (Tsx.Cr.App.)  VolunUry  testimony 
by  defendant  in  own  behalf  can  be  used  against 
him  on  subsequent  trial,  or  in  different  case. 
-Roberts  v.  SUte,  769. 

zi.  man  of  triai.  and  ooHTimrAHCB. 

«zs>589(2)  (Ky.)  Denial  of  continuance  be- 
cause defendant  physjcolly  and  mentally  unable 
to  prepare  defense  not  abuse  ol'  discretion.-^ 
Turner  v.  Commonwealth,  51H. 
<^593  (Ark.)  Denial,  of  continuance  for  ab- 
sence of  employed  counsel  except  lor  sickness 
or  unavoiduuie  camialty  discretionary. — iJrick- 
ey  v.  State,  549. 

«=»594if)  (Tex.Cr.App.)  Court  AcW  not  with- 
in its  discretion  in  overruhng  application  foif 
contmuauce  for  absence  of  witness.— lioberts 
V.  State,  762: 

«=p594(l)  (Tex.Cr>pp.)  Continuance  errone- 
ously deniea  where  uupossible  to  secure  at- 
tendance of  absent  witnesses. — Giles  v.  State. 
765. 

«g=9595(4)  (Tex.Cr.App.)  Evidence  of  absent 
witnesses  held  so  material  as  to  make  retosal 
of  conuniiance  error.— Byrd  v.  State,  399. 
^596(1)  (Tax.CrApp.J  Kute  as  to  cumula- 
tive testimony  not  strictly  applied  to  lirst  ap- 
plications for  continuance.— Byrd  v.  State,  3Mk 
9=»396(3)  (Ark.)  Overruling  of  motion  for 
continuance  based  only  on  impeaching  evi- 
dence, discretionary.— Brickey  v.  State,  5W. 
<S==>597(I)  (Tex.Cr.App.)  Testimony  of  absent 
witness  held  not  shown  to  be  of  controlling  im- 
portance—Roberts V,  State,  759. 
«=»597(l}  (Tex.CrJ^ptl.)  On  first  application 
for  continuance  state  cannot  contest  truth  of 
testimony  of  absent  witness.— Giles  v.  State, 
765. 

«=»597(3>  (TmcCrJkpp.)  Denial  <a  contina- 
ance  for  absence  of  witnesses  whose  testimooj 

would  establish  no  defense  not  erroneoas.r- 

Thielepape  v.  Stete,  769. 

^=3597(3)  (Tex.Cr.App.)  Denial  of  a  continu- 
ance on  the  ground  of  absent  witness  not  error 
wht-re  result  would  not  ban  been  ehaiifed.— 
Hardy  v.  State,  1097. 

^598(2)  (Tftx.Cr.App.)  Showing  of  ^ligenee 
held  sufScient  to  justify  continaance  for  ab- 
sence of  witnesses. — Byrd  v.  State,  399, 

Showing  of  dil^ence  held  insufficient  to  jua- 
tify  coutinuBQce  for  absence  of  witnesses. — ^Id. 
«=»598(5)  (Tex.CrJVpp.)  Defendant  hdd  not 
entitled  to  continuance  because  of  lack  of  dili- 
gence in  securing  witness. — Boaz  y.  State,  790. 

Defendant  not  entitled  to  eontfamance  for 
absent  witness  where  not  diUfent  in  dlseoverioff 
witness'  whereabouts.— Id. 

<S=3598(8)  (Tex.Cr.App.)     Failure   to  issae 

compulsory  process  to  compel  attendance  of 
witness  defeats  right  to  continuance. — Roberts 
V.  State.  769. 

€^598(9)  (Tex.Cr.App.)  Issuance  of  subptena 
for  witness  in  another  case  is  not  sufficient  dili- 
gence to  require  continuance. — Roberts  v.  State^ 

759. 

^=»6D8  (Ark.)  Overruling  of  motion  for  con- 
tinuance, rot  verified,  discretionary. — Brickey 
V.  State,  549. 

<S=3608  (Tex.Cr.App.)  On  hearing  applicatioa 
for  continuance,  court  need  not  accept  telegram 
stating  presence  of  witness  could  not'bt  ob- 
tained.—Roberta  V.  State,  759. 

zn.  -miAi^. 

(A)  Prellnlnarr  Froceedinv** 

€==>625  (Ky.)  Refusal  to  i>oBtpone  trial  for  in- 
vestigation of  defendant's  sanity  h»U  not  error. 
—Turner  t.  Commouweami,  R18. 
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«=^28(6)  (Mo.)  Permitting  witueeses  to  te»- 
tifjr,  although  not  indorsed  on  informatloa,  held 
not  error.— State  t.  Howard,  255. 
€=»628(7>  (Mo.)  Admii^gioii  of  testimoar  of 
witoessea  whose  names  were  not  indorsed  on 
indictment  held  not  error.— State  T.  Lee,  619. 
<3=»62B(7)  <Mo.)  Failure  to  indorse  names  of 
Htate'B  witneeaes  on  indictment  not  ground  for 
exduBion  of  testimony  of  defendant  not  preju- 
diced.—State  T.  HaU.  1001. 
«=»63l  (7)  (Tex.Cr.App.)  Uotion  to  guasb 
service  of  purported  copy  of  jurors  properly  de- 
nied.—Hanly  T.  State,  10»7. 
«=>632  (T«x.Cr.ABp.)  For  transfer  to  juve- 
nile docket,  defendant  has  burden  o{  showing 
age.— Flores  t.  State,  786. 

(B>  <}i>«rBe  maA  Condact  of  Trial  In  Gen- 

<^633(2)  (Tex.Cr.App.)  The  statute  requir- 
ing the  reatUng  of  the  indictment  held  manda- 
tory.—Theriot  V.  State,  777. 
«=»64l(i)  (Ark.)  Right  to  be  heard  by  coun- 
sel not  denied  defendant,  to  wfaom  continuance 
refused  for  absence  of  counseL— B riokey  r. 
State.  549. 

^655(1)  (Tex.Cr.App.)  Remarks  of  judge  to 
jury  not  reversible  error,  in  view  of  instruc- 
tions, and  where  rights  of  accused  not  prejudic- 
ed.:—i^tterson  V.  State,  768. 

(O  BeoevtloB  ot  BvldeDce. 

«S3M3  (Tm.Cr.App.)  Bqnipment  taken  from 
defendant  property  allowed  to  remain  in  court- 
room.—TUelepape  T.  State,  769l 
^673(2)  (Tex.Cr.App.)  Special  charge  held 
to  cure  error.— Shields  t.  State,  779. 
^sE9e64  (T«t.CrJKpp.)  Ommon-law  rules  as 
to  rebuttal  evidence  ^  not  apply  in  criminal 
cases.— Hardy  v.  State,  1097. 

■(D)  ObJectloiiK  to  SiTtdenoe.  Hoilons  te 
Strllce  Ovt,  and  Bxceptlona. 

®=9693  (Me.)  Objection  to  question,  after  an- 
swer, on  sole  ground  not  asked  is  good  faith, 
properly  overruTed.— State  v.  McDonald,  927. 
«»695(4)  (Mo.)  Objection  to  gnestion  on 
ground  not  asked  in  good  faith,  not  on  ground 
of  incompetency,  properly  DTerruled.F— State  t. 
McI>onald,  927. 

«s»60S(6)  (1^.)  Objection  to  evidence  as  a 
whole  nnaTaiuQg,  wbere  part  is  competent.— 
Lowery  v.  (Tommoowealth,  234. 
«n»696(2)  (Tex.Cr.App.)  Answer  of  witness  in 
liquor  prosecution  heUt  to  have  required  motion 
to  strike  rather  than  objection.— Koiney  v. 
State.  118. 

«s>69ft(5)  (M».)  Error  to  refuse  to  strike  out 
evidence,  though  question  was  not  objected  to. 
—State  T.  Edelen,  585. 
«»696(3)  (Tex.Crj(pp.]l  Bridence  eqalvalent 
to  that  admitted  without  objeetioa  not  rejected. 
— riores  T.  State,  786. 

0D>  Awnmcnta  nad  Ooadnct  of  Osauel* 

^s>706  (Ky.)  Laying  foundation  for  Impeach- 
ment ot  witness  wiUiout  introducing  inpeacb^ 
ing  statement  Md  bo^nq^.— Jwtes  r.  Com- 
moawealtb.  31. 

Acti<»i  of  prosecutbg  attorney  in  insisting  up- 
on introduction  of  testimony  knowing  It  to  be 
faicompetent  held  improper. — Id. 
^»70o  (Mo.)  Statement  of  state's  counsel 
that  be  did  not  want  to  introduce  exhibit  over 
defendant's  objections  not  improper.— State  v. 
McDonald.  927. 

4^713  (Mo.)  Arguments  of  prosecuting  attor- 
ney referred'  to  and  based  on  evidence  legiti- 
mate.-^tate  T.  McBride,  592. 
^=>7I3  (Mo.)  Prosecuting  attorney's  state- 
ment that  defendant  was  charged  with  raping  a 
white  woman  not  objectionable  though  indict- 
ment did  not  chaxge  prosecutrix  waa  white.— 
State  T.  Lee,  619. 


«=»720(9)  (Tex.Cr>pp.)  Argujoent  of  prose- 
cuting attorney  based  on  immaterial  testimony 
held  improper.— Theriot  v.  State,  777.  ' 
«=>72l</2(2)  (Tex.CrJ^pp.)  Statements  in  ar- 
gument as  to  why  defeuuant's  witness  was  not 
put  on  stand  held  harmful  error  in  absence  of 
evidence  justifying  same.— Stanchel  t.  State, 
120. 

®=»723(3)  (Mo.)  Argument  of  prosecuting  at- 
torney referring  to  prevalence  of  particular 
crime,  etc„  not  error.— State  v.  McBride.  592. 
«&=>729  (Tex.Cr.App.)  Inaccurate  statement  in 
argument  of  crime  of  wbich  defendant  had  been 
convicted  harmless.— Florea  v.  State,  786. 

(S^  PwvlBM  Off  <te«rt  kbA  Jarr  IB  Oea- 

^73G((>  (Ky.)  Whether  certain  persons 
were  accomplices  of  defendant  held  for  the  jury 
On  cooBteting  evidence. — Commonwealth  v.  Mil- 
burn,  5U2. 

«=»740  (Ark.)  Whether  defendant  was  afflicted 
with  mental  disease  question  for  jury,  bat 
whether  mental  disease  rendered  him  irrespons- 
ible is  an  issue  of  law.— Woodall  v.  State,  186. 
«=»74l(l)  (Ky.)  Weight  of  evidence  for  jury. 
— Bardin  t.  Commonwealth,  208. 
«s>743(l)  (KyO  Jury  Boi4  judge  ot  credibOify 
of  wttnesses.— Bardin  t.  Commonwealtb,  208. 
^=»749  (TSNB.)  Jury  must  fix  sentence  of  one 
under  18  years  of  age.— Haynes  t.  State.  543. 
^»7S&^  (MO.)  Instruction  commenting  on 
portion  of  testimony  properly  refused.— State  v. 
Cruts,  602. 

<&=>762(5)  (Tex.Cr.App.)  Instruction  against 
verdict  by  lot  not  erroneous,  as  conveying  im- 
preeaion  court  was  of  opinion  defendant  would 
be  convicted.— Lewis  v.  State,  113. 

(G)  necesMtir,  R«ai|tsI1eB,  and  8afflalencr 
Of  InjiitrHCtlona. 

«=E>776(I)  (Mo.)  Evidence  A«M  to  warrant  in- 
struction on  good  character. — State  t.  Balrd, 

625. 

Meaning  of  words  "whenever  necessary," 
within  statute-  requiring  instruction  on  good 

character. — Id. 

<@=3778(lf)  (Mo.)  Instruction  on  flight,  though 
not  submitting  defendant's  explanation,  not  re- 
versible error.— State  v.  Ijkens,  678. 
ig=>780(2)  (TMc.Cr.App.)  Charge  on  accom- 
plice testimony  necessary. — Chandler  t.  State, 
105. 

<^789(3)  (Tex.Cr.App.)  Instruction  errone- 
ous as  omitting  element  of  conviction  of  jury 
beyond  reasonable  doubt. — Lewis  v.  State,  113. 
<=s>789(l2)  (Ark.)  Instruction  defining  reason- 
able doubt  as  one  on  which  person  would  be 
willing  to  act  In  everyday  walks  of  life  errone- 
ous.—Robinson  V.  State,  2. 
«=»805{l)  (Ark.)  Separate  instructions  on  dif- 
ferent phases  of  cases  not  prejudicial,  where 
both  correct.— treotge  v.  State,  0. 
«=>8il(2)  (Mo.)  Instruction  that  jury  should 
consider  physical  strength  of  prosecutrix  end 
defendant  held  reversible  error  as  a  palpable 
comment  on  a  portion  of  state's  evidence.— 
State  V.  BJdelen.  685. 

«=»ei4(l7)  (Ark.)  Refusal  of  instruction  on 
circumstantial  evidence  where  such  evidence  fa 
not '  alone  relied  on  held  proper.— Trottar  t. 
State,  177. 

(^814(17)  (Mo.)  When  instruction  on  cir- 
cumstantial evidence  is  necessary.— €tate  r. 
Baird,  625. 

Failure  to  instruct  on  circunstantial  evidence 
Aeld  not  error.— Id. 

«»8I4(20)  (Ky.)  Instruction  to  convict  of 
petit  larceny  properly  refused,  where  evidence 
showed  market  value  of  stolen  property  more 
than  $20.— Commonwealth  v.  Miibnrn,  502. 
<8=s>822(l)  (Mo.)  Instructjons  construed  to- 
gether.—State  V.  Caldwell,  013. 
<3=9«23(5)  (Mo.)  Failure  to  define  words  "just 
cause  or  excuse"  held  not  to  render  instruction 
objectionable  in  view  of  definition  of  "mallcw." 
—State  V.  C^aldweU,  G1&. 
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«»623(6)  (Me.)  Instnietioii  held  not  objec- 
tionable for  failore  to  charge  on  aelf-defense  in 
view  of  otb»r  instructions.— State  T.  Oaldvell, 
613. 

(n)  ReQneatft  for  Inntnotlona. 

^=9829(1)  (Mo.)  Requested  iititnictione  cov- 
ered by  others  given  properly  refused.— -State  v. 
Howard.  255. 

^=3829(0  (Mo.)  Instructions  need  not  be  re- 
peated on  request.— State  v.  Cruta,  602. 
®=»829(4)  (TeiuCrApp.)  Refusal   of  charge 
BubRtantinlly  covered  was  not  error.— Hardy  v. 

State,  3097. 

«=s>82g<5)  (T6x.Cr,App.)  Instruction  that  de- 
fendant could  arm  himself  in  anticipation  of  at- 
tack by  deceased  not  required  where  jury  in- 
structed on  self-defense  against  apparent  dan- 
ger.—Boaz  r.  State,  790. 

Failure  to  repeat  inatruction  that  defendant 
could  use  any  means  at  his  command  to  protect 
himself,  and  was  not  bound  to  retreat,  was  not 
error. — Id. 

Refusal  to  chance  jury  to  view  facts  as  they 
appeared  to  defendant  at  time  of  killing  was 
not  error  where  jury  was  instructed  on  self- 
defense  from  apparent  danger. — Id. 
«3>82S(  14)  (Tex.Crj^pp.)  Instruction  in 
prosecution  for  carrying  pistol  covered  proper 
portion  of  requested  charge.— Dodaro  v.  State, 

«»82fl(18)  (Tex.Cr.App.)  Refusal  to  charge 
upon  matters  covered  by  another  charge  not 
error.—Boaz  v.  Stote,  700. 

(I)  Objections  to  la  iit  me  4  Ion  a  or  BcfWMl 
ThereoC.  and  Kxaeptlona. 

«=9844(i)  (Ark.)  General  objection  to  in- 
struction denning  involuntary  manslaughter  aa 
voluntary  manslaughter  heli  BofBcient. — Trot- 
ter V.  State.  177. 

^>844(2)  (Ark.)  Oneral  objection  reachesin- 
herent  defect,  as  improper  definition  of  reason- 
able doubt.— Robinson  r.  State,  2. 

fJ)  CvatodTp  OoailMst,  and  Delllienttoaa 
of  Jorr. 

^9>B54(3)  (Tex.Cr.App.)  Conviction  reversed 
where  jurors  separated. —Dibbles  v.  State,  768. 
^9654(6)  (Tex.Cr.App.)  Permitting  juror  to 
go  home  for  an  hoar  because  of  sickness  in 
nia  familr  erroneous.— Garner  v.  State,  389. 
4=^53(4)  (Mo.)  Court  did  not  abuse  its  dis- 
cretion in  refusing  to  discharge  jury  for  mis- 
oondoct  of  prosecutrix.— State  T.  Hlgbtower, 
666. 

4=>858(3)  (Tex.Cr.App.)  Jury  would  have 
had  right  to  take  equipment  with  them  during 
deliberations.- Thielepape  v.  State,  768. 

(K)  Verdict. 

^=3872'/2  (Mo.App.)  Verdict  must  be  clear  and 
unambiguous.— State  v.  Gardner,  1057. 
«=3875(3)  (Mo.)  Verdict  under  indictment 
binding  defendant  guilty  as  charged  in  informa- 
tion not  error.— State  v.  McBride.  691!. 
«S388I(I)  (Mo.App.}  Verdict  most  describe  an 
necessary  elemoits  of  the  offense.- State  v. 
Gardner,  1057. 

XIII.    MOTIONS  FOR  NEW  TRIAL  AND  IH 
ARREaT. 

^905  (Ark.)  "Bill  of  review"  defined  and 

held  not  to  lie  to  obtain  a  new  trial  in  a  crimi- 
nal case  after  expiration  of  term  at  which  con- 
viction was  had.— Satterwhite  v.  State,  886. 
^39i3(3)  (T«x.Cr>pp.)  Absence  of  complete 
diligence  in  securing  absent  testimony  does  not 
necessarily  justify  denial  of  new  trial.— Giles  v. 
State,  765. 

«s>939(l)  (Tex.CrJ^pp.)  No  sufficient  reason 
shown  why  so  called  newly  discovered  evidence 
should  not  have  been  ascertained  by  counsel.— 
Flores  r.  State,  786. 

^9939(2)  (Tex.Cr.App.)  Defendant  not  enti- 
tled to  new  trial  for  absent  witness  where  not 


diligent  in  discovering  witness'  whereabouts. — 
Boaz  V.  State.  790. 

«=394l(2)  (TeK.CrJVpp.)  Refusal  of  new  trial 
for  cumulative  evidence  held  not  abuse  of  dis- 
cretion,—Boaz  V.  State,  790. 
4=»970(7)  (TM.Cr>pp.)  Information  for 
theft  fafling  to  use  word  **fraudulcntl7^  sob- 
ject  to  motion  in  arrest.- Phillips  t.  Statr. 
400. 

XIV.  JUDGHBNT,  SBNTKNCB,  AKD  VflVAI. 
COHUITUBMT. 

<&»977{3)  (Arfc.)  Defendant,  who  did  not  ob- 
ject, waived  time  specified  for  pronouncing  sen- 
tence.—Brickey  T.  State.  S49. 

XV.  APPEAL  AKD  KRROR,  AKD 
CBRTIORARl. 

(A)  Form   of  Remt^dr.  Jnrladlctloa.  and 

RlVtat  of  Review. 

€=»I025  (Tex.CrJlpp.)  Jurisdiction  on  appeal 
defeated  by  defendant's  escape  and  failure  to  re- 
turn.—Campbell  v.  State.  106. 

(B)  Pveaentatloa  and  Reacrvmtioa  ta  I«aw- 

er  Ooart  «f  Ovoaada  of  Review. 

^=»t032(l)  (Mo.Ai|p.)  Amendment   of  infor- 
mation not  Kruund  tor  reversal  in  absence  of  af-  ■ 
fidavit  of  surprise  or  application  for  continn- 
ancc. — State  v.  Gardner,  1057. 

1 032  ^4)  (Tex.Cr.App.)  Information  for 
theft  faihng  to  use  word  "fraudulently"  subject 
to  objection  on  appeal.— Phillips  v.  State.  400. 
«=al037(l)  (Mo.)  Ho  error  in  intimation  ol 
guilt  in  prosecutor's  statements,  where  no  ob- 
jection to  impeaching  questions. — State  v.  Mr- 
Donald,  927. 

<S=^l037i2)  (Tex.Cr.App.)  Argument  of  state*ii 
counsel  in  prosecution  of  bootiegger  not  revers- 
ible error,  in.  absence  of  request  for  corrective 
instruction.— Kainey  v.  State,  118. 
^1038(1)  (Tex.Cr.App.)  Objection  to  in- 
struction not  made  at  time  of  trial  will  not 
be  considered.— Boas  v.  State,  790. 
^91038(3)  (Mo.)  Defendant  not  requesting 
instructions  cannot  complain  of  those  gjveD 
which  properly  dedared  the  law. — State  v.  Wtl- 
Bon.  506. 

«=3l038(3)  (Mo.)  Instructions  sufficient,  in  ab- 
sence of  a  showing  that  defendant  reqoested 
others.— State  v.  Lee.  619. 
«=al043(2)  (Mo.)  Objections  to  evidence  not 
Btating  specific  ground  not  reviewable. — State  v. 
Hall,  1001. 

^=31044  (Mo.)  Defendant  could  not  complain 
of  testimony  of  witnesses  whose  names  were 
not  indorsed  on  indictment,  in  absence  of  mo- 
tion to  miash  indictment  or  motion  for  oontin- 
uance. — State  v.  Lee,  619. 

«=3l056(l)  (Ky.)  Failure  to  except  to  oral 
instruction  estopped  defendant  from  objecting 
on  appeal.- Bardm  v.  Commonwealth,  208. 
«=»I056(I)  (Me.)  iDStmctions  sufficient  in  ab- 
sence of  exception  as  to  failure  to  give  othcra.— 
State  V.  Lee.  619. 

4=9f056(i)  (Tex.Cr.App.)  Failure  to  charire 
aa  to  accomplices  held  not  reversible  eiror.— 

Byrd  V.  State,  31IU. 

(O)  ProoeedluKs   for  TraaoCer  at  Cawe. 
and  Bffeet  Thereof. 

«=s>l08l  (TexXr.App.)  Notice  of  appeal  e 
tiel  to  jorisdlction.-^ones  v.  State,  122. 

(D)  Record  aad  ProeecdlnK*  Hot  li 
•rd. 

<3=»t090(i)  (Tex.Cr.App.)  In  absence  of 
Rtatcmt^nt  of  facts,  bills  of  exceptions,  or 
fundamental  error  apparent,  judgment  afflnn- 
ed.— Franklin  v.  State.  392. 
<S=3l090(8)  (Tex.CrJ\pp.)  Jodgment  cannot 
be  overturned  for  admission  of  hearsay  testi- 
mony in  absence  of  bill  of  exceptions  to  it.— • 
Criup  V.  State,  392. 

«=»I090(I2)  (Tex.Cr.App.)  Matters  relating  to 
conduct  of  jury  not  supported  by  bill  of  excwp- 
tiona  not  considered.— Shields  v.  State,  779^ 
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1090(13)  (TexXr.App.)  Matters  Klatioc  to 
argrument  m  counsel  Dot  su^orted  by  bill  of 
exceptioni  not  considerod.'-Qhields  v.  State, 
779. 

«»t09l(i)  (TexXrApp.)  Bills  of  excepUon 
Dot  nomplying  with  rule  may  not  be  conuder- 
ed.— Crisp  v.  State,  392. 

Compliance  with  statute  relatlT*  to  bills  of 
exception  necessary.— Id. 
«s»logri(4)  (T«x.Cr.App.)  BiU  of  exceptions 
to  admission  of  evidence  held  not  to  comply 
with  rule,  and  incomplete.— Crisp  v.  State,  31)2. 
i8=>l09l(5)  (TflxXrApp.)  Where  excluded  ev- 
idence relevant  and  material,  bill  of  exception* 
need  not  so  sUte.— Williams  t.  State.  110. 
«s9t09t(IO)  (TeK.Crj^pp.)  Bill  of  exceptions 
to  admission  of  evidence  must  show  meritorious 
ground  of  objections.— Rainey  v.  State,  118. 
>I094  (Tex.Cr^pp.)  Judgment  affirmed,  in 


absence  at  bill  of  exceptions  or  statement  of 
fact.— Sn^th  t.  State,  1096. 
^s>l4>97(l)  (Tax.Cr.App.)  Single  statement  of 
facts  accompanying  three  separate  records,  etc., 
objeetioDsble.— Tbielepape  v.  State,  769. 
4=>1 101  tTex.CrJ^pp.)  Wbere  there  is  but  one 
statement  for  two  cases  tried  idmultaneously, 
court  will  consider  record  not  containing  state- 
ment as  being  before  it  vltbont  same.--Patter- 
soD  V.  State.  763. 


_  »l  100(3)  (TexXrApp.)  Appeal  dismissed 
in  abnence  of  compliance  vith  law.—Ray  t. 
State,  .196. 

120(3)  (Tex.Cr.App.)  Exclusion  of  evi- 
dence not  reviewable,  where  matter  excluded  is 
not  shown  by  bill  of  exceptions.— Williams  t. 
State,  110. 

(B)  Aa»lsvm«Kt  of  Bvron  mmA  Bricta. 

<@=3|I30(2)  (Ky.)  Blanket  objection  to  orer- 
ruling  objectionB  to  evidence  inauffident. — 
Lowery  v.  Commonwealth,  234. 
«=>  1130(4)  (MoJIpp.)  Assiniments  of  error 
considered  in  absencp  of  brief. — State  v.  Ander- 
son. 1070. 

<P)  DlanlJiaJi!,   HeKrlns,   mad  Kehcurlna;. 

^=»t(3f(5)  (Tex.Cr.App.)  Appeal  diamiesed, 
where  defendant  has  escaped  from  custody.- 
Gaines  t.  State,  1097. 

<0>  Review. 

«=»!  134(3)  (Mo.)  Pefects  in  information  may 
be  remedied  on  new  trial  after  reversal  for 
otbcr  reasons.— State  v.  Bdelen,  585. 

No  decision  on  qualification  of  jurors  wbere 
new  trial  granted.— Id. 

^ir34(3)  (Mo.)  Where  a  coBvlctioli  Is  re- 
versed, other  quesUona  not  likely  to  arise  on 

retrial  need  not  be  c<nisidered.^tate  t.  Bon- 
gey,  609. 

^1134(4)  (Ky.)  <3ottrt  cannot  reverse  order 
granting  new  trial  in  felony  case. — Common- 
wealth v.  Milbum.  502, 

«=>i  137(5)  (Mo.)  The  state,  having  produced 
evidence  as  to  defendant'a  diaracter,  could  not 
complain  that  his  character  was  not  in  issue.— 
SUte  V.  Baird,  625. 

<&=»i  144(12)  (Mo.)  Exclusion  of  contract,  giv- 
ing rise  to  quarrel  leading  to  Icillinff,  presumed 
iiroper.  though  no  ground  of  objection  stated.— 
State  T.  McUooald.  927. 

144(17)  (Ark.)  Presumption  Hentence  pro- 
nounced in  due  time  according  to  statute.— 
Brickey  v.  State,  549. 

(Mo.)  Refusal  of  conttnuanee  not 
disturbed  where  trial  eonrt  did  not  abuse  dis- 
cretion.—State  v.  Hall,  1001. 
4^1159(2)  (Me.)  Not  province  of  Supreme 
Court  to  pasK  upon  weight  of  evidence.— State 
V.  Wilson,  096. 

^1159(2)  (Mb.)  Verdict,  supported  by  sub- 
stantial evidence,  not  diaturbed,— State  t.  Cald- 
«eU,  «1S. 
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«»l  159(2)  fTwt.Cr>M*)  Judgment  not  re- 
versed for  inaaffldency  of  evidence,  unless 
against  great  weight  of  testimony.— Vogel  v. 
State,  KKNS. 

«=»IIU  (Ky.)  New  trial  will  not  be  granted 
unless  verdict  is  palpably  and  flagrantly  against 
the  weixht  of  the  evidence.— Cloninger  v.  Com- 
monwealtb,  ii35. 

^1166/2(6)  (Tex.Cr>pp,)  BeversiUe  error, 
for  court  to  stand  aside  accepted  jurox^Mc- 
Oowen  V.  State,  76& 

«s>(t66)/a(l2)  (Tex.Crj^pp.)  Bemarks  of  judge 
to  jury  not  reversible  error  in  view  of  instruc- 
tions, and  where  rights  of  accused  not  prejudic- 
ed.—WiUlams  V.  State,  110, 
«s>il69(l)  (Mo.)  Question  asked  defendant  on 
cross-examination  as  to  acts  of  third  perstm  not 
harmful. — State  v.  Bloomer,  568. 
«=>II69(I)  (Tex.Crj^pp.)  Testimony  Aeld  not 
prejudicial  as  conveying  impression  defendant 
engaged  In  selling  liquor  found  In  possession.— 
Kainey  v.  State,  118. 

169(2)  (Mo.)  Admission  of  hearsay  testi- 
mony held  harnUees,  in  view  of  other  testimony 
to  same  effect.— State  t.  Hall,  1001. 
^1109(12)  (Ark.)  Conversation  between 
mother  of  prosecutrix  in  rape  case  Inadmissi- 
ble, not  effecting  an  «dmis>ion  by  silence. — Rob- 
inson V.  State.  2. 

170(2)  (TexXrJ^pp.)  Error  in  ndnalon 
of  evMenea  m  no  weight  wbare  same  testimony 
given  by  state's  witness.- Patterson  v.  State, 
763. 

^II70!/3(I)  (Tax.CrJ^pp.)  Question  A«M  not 
harmful  to  defendant^Buney  v.  State,  118. 
«=»1I70IA(5)  (Mo.)  Cross-examination  of  de- 
fendant charged  with  murder  in  no  event  harm- 
ics8.— State  V,  Likens,  578. 
«=>1170'/2(6)  (Tex.Cr>^pp.)  Question  as  to 
whether  accused  had  been  charged  witii  rob- 
bery at  former  time  not  reversible  error  Where 
court  refused  to  permit  answer  and  inatructed 
jury  not  to  consider  question.-'PatterBon  v. 
State,  763. 

«=a|  I7I(I>  (Mo.)  State's  dramatic  attempt  to 
browbeat  defendant  witness  by  presenting  ques- 
tions on  matters  not  covered  oy  main  examina- 
tion hetd  to  require  reversal.— State  v,  Bdelen, 

585. 

«»l  171(6)  (Ky.)  Bogark  of  conned 

on  mo- 
tion prior  to  trial  not  prejudicial  when  no  Juror 
shown  to  have  been  present. — Turner  v.  Com- 
monwealth, 519. 

«=»lt72(t)  (Mo.)  Number  and  proUxibr  of  in- 
structions do  not  warrant  reversal.— State  v. 

Ritter.  606. 

«=Bil72(6)  (Ark.)  Erroneous  instruction  al- 
lowing conviction  for  manufacture  of  intoxicat- 
ing Bqnor  under  indictment  charging  manu- 
facture of  spitfts  harmless.— Robertaon  v. 
State,  866. 

172(6)  (Tex,Cr>pp.)  No  reversal  for  a 
charge  unless  harm  might  have  resulted.— 
Fiores  v.  State,  786. 


(H)  Determliia,ttan  and  Dlspoaltlon  of 
Caoae. 

<S=>n86(l)  (Tex.Cr.App,)  Cause  not  reversed 
unless  wrong  may  be  righted  on  another  triaL 
—Shields  v.  State,  779. 

166(4)  (Ky.)  Misconduct  of  counsel  held 
^ound  for  reversaL— Jones  T.  Gommonwealtb, 

^9 1 1 89  (Ky.)  Newly  discovered  evidence  held 

S-onnd  for  reversal  and  new  trial. — Jonea  v. 
ommonwealth,  31. 


XVII.  PiniI§H1IBHT  AHD  PRBVBNTIOII  OF 
CBIHB. 

«»I2I3  (Ky.)  Habitual  criminal  act  does  not 
inflict  cruel  punishment  contrary  to  Constitu- 
tion.—Turner  T.  Commonwealth,  619. 
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CROPS. 

^=>5  <T«x.Coiii^pp.)  Crops  paSH  under  deed 
unless  B«ver«d,  but  are  personal  propertr-— 
itoberta  t.  ArmstFong,  STl. 

CUSTOMS  AND  USAGES. 

@=»I4  (Ark.)  CuBtom  of  seller  in  Belling  cot- 
ton inadmiBSible  wbeu  there  was  a  contract.— 
i'orrester  v.  ijocke,  ts97. 

(Tex.Clv^pp.)  Evidence  insufficient 
to  show  custom  that  seiier  mignt  require  buy- 
er to  deal  with  other  party  direcL-^T'ecumseh 
OU  &  Uotton  Co.  V.  tii-eBham,  4tt8. 

DAMAGES. 

III.  GBOmiDS  AHD  BVBJKCT8  OF  COMPBH- 
8ATOH.Y  OAMAUBS. 

(A)  Dlreot  «r  B«matet  CoMttmseBtr  ov 
FroKvecttve  CoaaeiineiucK  or  liOSMS. 

«=»22  (Mo.App.)  Damages  for  breach  of  con- 
tract should  coiupeusate  for  ectual  loss  nat- 
urally and  proximately  resulting. — Maytield  v. 
George  O.  Uichardson  Machinery  Co.,  2B8. 
<S=>5»  (Mo.App.>  Mental  anguish  and  physical 
pam  are  proper  elements  of  damage.— Evans  t. 
Clapp.  79. 


(B) 


tlan  of  iios** 


and  Red  no- 


«=>62(2)  (Tex.ClvJKpp.)  Only  ordinary  care 
required  in  treatment  of  injuries.— Baker  v. 
Hodge  e,  844. 

^=965  (TBX.Civ.App.)  Action  construed  as  one 
for  misappropriation  of  fnnds  in  which  plain- 
tiff was  estopped  to  daim  more  than  damage 
actually  suffered. — Stonewall  y,  McGown,  BSO. 

(C)  Interest,  Ct»»tu,  and  Bxpenses  of  Utl- 

<F=»69  (Mo.App.)  Interest  not  allowable  in 
action  ex  delicto.— Jadtela  t.  Kansas  City  Bys. 
Co.,  10S3. 

IV.  UftCIDATBD  DAMAOB9  AHO 
PENALTIES. 

^»79(l)  (Ky.)  Oa«  company's  conatnictioD 
bond  held  to  provide  liquidated  damage^  not 
a  penalty^IiOuiBviUe  Gas  A  Electric  Co.  r. 
City  of  LouisTiUe,  909. 

TI.  MBABDRSa  OP  DAHAOBV. 

(A)  Injarl«a  to  tbe  Person. 

(MsJKpp.)  Husband  entitled  to  dam- 
ages for  loss  of  wife's  society  and  services, 
without  direct  proof  of  value  tbereof.-— Bald- 
win T.  Kansas  City  Bys.  Co.,  280. 

(C)  Breacli  oC  C^ontrast. 

«=3l24(()  (Mo.App.)  Dsmages  for  failare  to 
accept  delivery  of  balance  of  materials  con- 
tracted for  stated. — Spencer  v.  Busb,  1013. 

TU.  INADBftVATE  AND  BXCBSSIVB 
DAHAaUS. 

«=9l30(2)  (Tsx.ClvJ^pp.)  Verdict  for  (3,500 

for  injuries  to  shoulder  and  other  injuries  not 
excessive. — Baker  v.  Hodges,  844. 
^131(1)  <Ky.)  $1,500.  for  being  bumped 
around  in  buggy  struck  by  freight  cars  with- 
out visible  injuries,  held  excessive.—Cincinnati, 
N.  O.  &  T.  P.  R.  Co.  V.  Owsley.  210. 
<^I32(1)  (Ky.)  Award  of  $2,500  damages 
held  not  excessive  for  injury  to  liand,  testicles, 
etc.— Commonwealth  Power,  Ky,  &  Light  Co. 
V.  Vaught,  247. 

<S=3l32(l)  (Tex.Clv.App.)  $10,000  for  severe 
physical  injuries  and  disagurement  of  married 
woman  not  excessive, — Ci^  of  Dallas  v.  Max- 
well, 429. 

«=9l3242)  (McApp.)  Award  of  $1,000  in  favor 
of  girl  whose  kneecap  was  dislocated  and  prob- 


ably permanently  affected  held  not  czccmtc— 

Thomas  t.  City  of  St.  Joseph.  63. 

«=»I32(3)   (MoJ^pp.)  Verdict  for  $5,000  for 

injury  causing  acute  meningitis  of  brain  and 
resulting  inability  to  work  steadily  held  not  ex- 
cessive.—Buehler  V.  Waggener  Paint  &  Glass 

Co.,  283. 

^132(5)  (Mo.)  $12,000  held  excesaive  for 
injuries  to  woman  struck  by  street  car. — Rich- 
ardson V.  Kansas  City  Rys.  Co.,  93& 
•^132(6)  (Mo.)  Verdict  for  $12,000  for  in- 
jury to  knee  held  not  unwarranted  or  exces- 
sive.—Jsckman  V.  St.  Louis  &  H.  By.  Co.,  OTti. 
«=»I32(7)  (Ky.)  $6^  award  to  injured  wo- 
man not  ezeesaiTAi— City  of  Newport  t.  Schmit. 
54. 

•^I32<7)  (Mo.App.)  Verdict  for  fl.72S  for 
injuries  to  leg  and  wrist  held  not  exceative.— 
O^Connell  t.  Kansas  City,  1040. 
«s>l32(12)  (Ky.)  $10,000  for  loss  of  riglit 
arm  of  15  year  old  boy  held  not  excessire.— 
Louisville  Woolen  Mills  v.  Kindgen,  202. 
•&=>I33  (McApp.)  $5,000  for  injuries  render- 
ing plaintilfB  wife  an  invalid  Aeld  not  exc-es- 
sive.— Baldwin  v.  Kansas  (3itT  Bys.  Co.,  280. 
«=»I40  (Mo.App.)  Verdict  for  sales  agent  in 
action  for  wronjgfol  discharge  Md  not  execs- 
sire.— WilUams  T.  John  T.  Hesser  Coal  Co..  6WL 

Tin.  PUBADIliq^  BVIDBHCB,  ABD 
ASSBSSBBAT. 

(A)  Pleadlnsr. 

€=:»IS8(3)  (MoJVpp.)  Injury  to  woman's  pel- 
vic organs  and  consequences  thereof  sufficient- 
iy  pleaded.— Baldwin  v.  Kansas  City  itys.  Co., 
280. 

Loss  of  wife's  sexual  ability  admissible  nn- 
der  general  pleading  of  loss  of  consortiam. 
-Id. 

Testimony  of  wife's  fainting  spells  held  ad- 
missible.— Id. 

«=»I58(3)  (Tmc.Clv.App.)  Testimony  of  jit- 
ney bus  passenger  and  physician  as  to  injories 
admissible.— City  of  Dallaa  v.  MaxweU.  420. 
^3l58(4)  (Mo.)  Petition  alleging  impairiDenC 
of  mental  faculties  Md  to  justify  endence  of 
loss  of  memory.— Bichardson.  v.  '^^"■f  v  CStS 
Bys.  Co.,  938. 

<S=9l60  (Tex.Clv>pp.)  Allegation  that  tiMia- 
tlff  was  "obliged"  to  pay  held  to  snatain  sSbnis- 
sion  of  evidence  of  reasonableness  of  doctor's 
charges;  "compened."— Texas  Electric  By.  v. 
Jones.  823. 

«s>l61  (Mo.App.)  Physical  pain  and  mental 
anguish  may  be  recovered,  though  not  stated.— 
Evans  v.  Clapp.  79. 

(0>  Proeeedlaca  far  AsseBaneat. 

«»2I6(I)  (Me.App.)  liQstmction  not  objec- 
tionable as  fending  to  improper  recovery. — Er- 

ans  V.  Clapp.  79. 

«=»2I6(2)  <Ms.App.)  iDstruetlon  sboald  not 
allow  recovery  fw  Injuries  coim^ined  of.— 
Forrester  v.  Walsh  Fire  Gtay  nodncts  Od^ 

668. 

«=K>2I6(8)  (Ky.)  Instnietiott  as  to  permanent 
impairment  of  earning  power  erroneous,  in  ab- 
sence of  evidence  as  to_permanency  of  injnries. 
—Cincinnati,  N.  O.  &  T.  P.  B.  Co.  t.  Owsley. 
210. 

<S=s>216(8)  (Me.App.)  No  error  in  instmctioti 
as  to  damages  for  impairment  of  earning  ca- 
pacity after  injured  employee  readied  21.— 
Buetder  v.  Wan^ner  Paint  &  Olaas  Co..  283. 
«=32I6(8)  (T6x.Clv.App.)  Evidence  hdd  Is 
support  a  caarge  on  loss  of  time  and  dimlniBhed 
earning  eapBclty^r-Tezas  Sleetrie  Br.  t.  Joaes, 
R28. 

•@=>2I6(I0)  (M«.App.)  Instmetion  not  objec- 
tionable as  allowing  recovery  for  mental  an- 
guish   unaccompanied    by    injurjA-Evans  v. 

Clapp,  79. 

<3=»2I7  (MoJ^pp.)  Instruction  as  to  measare 
of  damages  for  injury  to  automobile  held  not 
sufficiently  dear.— Jadiela  t.  Kansas  CStr  Bys, 
Co.,  1023. 


Digitized  by  Google 


1139  im}EIX-DIGES.T  Beiemf  and  IMbrtrlbntloK 

Vtor  r««lM  IB  HmJHs.^  Am.Dlf ,  K«r-No.S«riM  *  Indexw  lee  sam»  tople  and  KEY-NUMBSR 


DEATH. 

n.  AOTXOHS  von  causing  dbath. 

<A>  KisU  oC  Aetlom  mnd  Det«ii«M. 

<8s9-24  (Tani.)  Benefldorr  not  prejudiced  hj 
contributory  negligence  of  cobenefidar;.— Hines 
V.  Partridge,  16. 

4=s»27  (Mo.)  Recovery  hj  widow  bars  Boit  by 
Mbninistrator—Drakopoloi  r.  Biddle,  824. 
^s»33  (T0x.CIv.Am*)  Joint  tott-tnaon  liable. 
— Anderson  t.  SmltQ.  142. 

Father  held  liable  as  "joint  tort-feasor"  with 
BOB  who  riloC  deceased.;— Id. 

(D)  PtoaAlB*  «■«  »rl«em«. 

(Mo.)AwraTating  drcWDStances  in- 
creasing penal  recover  mnst  be  pleaded.— 
Lackey  t.  United  Rye.  Co.,  95(1. 
<^58(I)  (Tesn.)  Burden  of  pronng  contribu- 
tory negUsence  on  defendaot.— Hlnes  t.  par- 
tridge. 16. 

<9=»67  (Tex.Clv.Apn.)  Evidence    of  deceased 
fireman**  .t^anre  mt  ppoomlnoii  ■  admissible.— 
Xiancaater      Allen,  148.' ' 
«=»75  (TexJClvJ^pp.)  Evidence  hel4  to  show 
concerted  killing.--AnderBon  t.  Smith,  142. 

(E:>  Damavea,  Fctrleltnrei  «s  FIna. 

©=>78  (Mo.)  Satire   recovery  penal.— Lackey 

V.  United  Bya.  Co.,  fl56. 

<&=399(4)  (Tens.)  $10,000  not  exceSBlve  for 
death  of  wife.— Hines  v.  Partridge,  16. 

(Vy  TriKi,  Jndamemt,  and  Review. 

«=9l04(6)  (Tenn.)  Instmiition  on  damages 
for  death  of  wife  held  not  prejudicial  error.— 
Hines  T.  Partridge,  16. 

DEDICATION. 

I.  HATVRSl  AMD  RBftUIsiTElS. 

€=^31  (Ky.)  Acceptance  necessary  to  make 
road  a  public  higliway.— Wilson  v.  Pioneer  Coal 
Co.,  37. 

^=>35(3)  (Ky.)  Accepted  by  public  user  and 
official  action.— Wilson  v.  Pioneer  Coal  Co.,  37. 
^»4I  (Ky.)  Dedicatioh  presumed  from  pub- 
lic use.— Wilson  V.  Pioneer  Coal  Co.,  37. 
®S344  (Ky.)  Evidence  insuffident  to  show  dedi- 
cation for  burial  purposes.— Wilaon  t.  Pioneer 
Coal  Co.,  37. 

DEEDS. 

See  Mortgages. 

I.  BS1«CIB1TIIB  AND  TAI^IIHTT. 
(B)  Form  and  Contento  of  laatnuaentB- 

«=938(i)  (Ky.)  Deeds  hOd  to  have  covered 

tract  involved  in  action  to  qnlet  title.— WHstni 
T.  Pioneer  Coal  Co.,  87. 

«B»38(I)  (Tsx.Clv>p|l.)  DescripiOou  is  cer- 
tain which  can  be  made  certain.-^ope  v.  With- 
erspoon,  837. 

m.  ooNBTRVcnoii  Ain>  opbration. 

(A)  OoBoral  R«los  mt  Conatraetlon. 


^ — „  (Tex.Coffl.App.)  Cardinal  ruling  of  oon- 
Straction  is  to  ascertain  parties*  intent.— Sche!- 

ler  T.  Groesbcck,  1092. 

€a»97  (Tax.Coin.At|l.)  All    parts   should  be 
effect,  if  possible.— Scheller  v.  Groesbeck, 

(B)  Fropertr  Convexed- 

<^lll  (Tex.CoiiiAH-J  General  deseriptioD 
yields  to  partictilar  description. — ScbeUer  v. 
Groesbeck,  1092. 

«=>II2(I)  (Tax.Coni.App.)  AU  instruments  in 
a  chain  of  title  when  referred  to  will  be  read 
into  deeds.— Scheller  v.  Groesbeek,  1092. 

Conveyance  of  league  of  land  held  not  to  em- 
brace labor^Id. 


(C)  Bstatea  and  lDteveat«  Created. 

^=»I2I  (Tex.ChrJkpp.)  Qoitdaim  deed  con- 
veys no  more  than  present  interest  of  grantor. 
—Gulf  Production  Co.  v.  State,  124. 
*s»l29(4)  (Mo.)  BenefidaiT  of  trust  held  to 
have  only  lite  estate  in  land.— Watson  v.  Hard- 
wick.  964. 

^»I34  (Ky.)  Difference  between  "limitation" 
and  "condition."— Etmtbam  t.  Bastham,  221, 
BnUi  to  convey  an  estate  upon  Umitaaon  and 

not  upon  condition. — Id. 

9=»f34  (Ky.)  Conveyance  to  grantee  so  long  as 
she  remains  the  wife  or  unmarried  widow  of 
frantor  limHa  the  estate  and  is  not  a  ccmdition 
nw  defeating  it.— Jones  t.  Black,  512. 

(E!)  CAndlttona  and  ReHtrlotlona. 

«=9t47  (Ky.)  When    conditions   are  void.- 

Eastham  v.  Bastham,  221. 

«=sl5l  (Ky.)  Grantee  takes  estate  freed  of 

void  condition.— Easthara  r.  Eastham,  221. 
•@==>f55  (Ark.)  Restrictions  on  estate  presum- 
ed not  to  be  conditions  subsequent. — School 
District  of  Newport  v.  J.  R.  Holden  Land  ft 
Lumber  Co.,  895. 

^=>156  (Tex.Com>pp.)  Bight  of  re-entry 
after  condition  sabsequent  broken  not  assign- 
able at  common  law. — Perry  v.  Smith,  340, 

Right  of  re-entry  after  conation  subsequent 
broken  assignable.— Id. 

€=>I66  (Tex.Com.App.)  Consent  to  placing 
mechanic's  lien  upon  property  held  not  waiver 
of  condition  in  deed.— Perry  v.  Smttli,  S40. 

IT.  PI.BADI1fO  AKD  BTlDpHOn. 

€s>t94(l)  (Mo.)  The  law  presumes  much 
more  in  favor  of  delivery- in  case  of  voluntary 
settlement.- Mason  v.  Masoo,  Q71. 
«39l94<S)  (Me.)  In  action  to  cancel  for  want 
of  delivery  burden  is  on  person  denjing  full 
execKtion. — Mason  v.  Mason,  971. 

Presumption  of  delivery.— Id. 
■  Evidence  Aeld  insuffidu(t  to  rebut  presump- 
tion of  delivery.— Id. 

DEPOSITARIES. 

^^10  (Ky.)  Commonwealth  can  recover  from 
depository  only  balance  above  payments  from 
defaulter's  surety.— Commonwealtn  v.  Farm- 
ers' Bank  of  Kentucky, 

^=>I3  (Ky.)  Surety  of  defaulting  employee 
held  real  party  in  interest  to  suit  in  name  of 
coinmonwealth.-^ommonwealth  r.  Farmers* 
Bank  of  Kentucky,  29. 

DEPOSITIONS. 

^=998  (MO.APP.)  Deposition  used  by  plaintiff 
in  former  trial  admisslt^le  to  contradict  plain- 
tiff's contentions,  although  witness  is  within  Ju- 
risdiction.-'Noah  v.  L.  B.  Price  Mercantile  Co., 
300. 

DESCENT  AND  DISTRIBUTION. 

See  Executors  and  Administrators;  Wills. 

U.  PBR80N8  SNTITLBD  AND  TBBIR  BS- 
SFBCTIVB  8RABBS. 

(A)  HelPB  and  Next  oC  Kin. 

«s>47(l)  (Mo.App.)  Pretermitted  hdr  ketd  to' 
take  br  descent  and  not  by  purchase.-— In  re 

Dwyer's  Estate,  672. 

III.  RIGHTS  AND  LIABILITIES  OF  HBIRB 
AND  DISTRIBUTBBS. 

(O  Debts  ot  Intestate  and  IncnmbraneeB 
on  Property. 

^=»I28  (Ky.)  Purchaser  mi^  recover  from 
vendor's  heirs  for  failure  of  title,  where  they 
hnve  inberitod  property  suffident  to  cover  loss. 

— Isaacs  V.  Maupin,  49. 

©=>I29  (Ky.)  Heir  or  gratuitous  grantee  is 
bound  by  unacknowledged  conveyance,  thoufli 
having  no  notice^Biddle  r.  Jones,  508, 
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DISBHSSAL  AND  NONSUIT. 

8e«  Appeal  and  Brror,  «a»7Sl-796. 

I.  voluhtaby. 

«=>5  fTex.Clv.App.)  PlaintilF  maj  dismisB  as 
to  defendant  whoie  plea  for  chaiue  is  about  to 
be  allowed.— First  Nat  Bank  t.  Childs,  807. 

II.  INVOLUNTARY. 

«s»S8(l>  (Ma.)  Dismiasal  of  action  on  strtlc- 
iag  out  amended  petition  for  wrongful  death 
held  reversible  as  abuse  of  dlacretimi.— Drako- 
pnlos  r.  Biddle,  924. 

4»60(l)  (Tax.ComJ^pp.)  Judgment  of  dis- 
nuBsal  only  one  proper,  where  plaintiff  failed 
to  appear  at  trial— Parr  v.  Cliittim,  1078;. 

DIVORCE. 

II.  GROUNDS. 

«=927(3)  (Tax.ClvJlpp.)  Ptijsical  violence  not 
indispensable  to  stiow  crneltf. — Erwin  t.  Erwin, 
834. 

«=327(I8)  (Ky.)  Testimony  as  to  numerous 
quarrels  not  sufficient  to  establish  cruel  and 
inhuman  treatment. — McKee  t.  McKee,  213. 
«=»27(I8)  (Tex.ClvApB.)  Husband's  miatrtiat- 
ment  of  wife  keld  to  entitle  her  to  dirorce.— Er- 
win Y.  Erwin,  834. 

^=>29  (Ark.)  Remedy  of  divorce  for  indignities 
only  for  onavoidalile  evils.— Poe  v.  Pop,  108. 

Cruelty  of  wife  to  stepchildren  in  abseuce  of 
husband  not  ground. — Id. 

^=>36  (Ky.)  Separation  not  "abandonment" 
and  does  not  authorize  divorce  until  after  five 
years.— Shockey  v.  Bhockey,  508. 

ni.  DBFRNSBS. 

«=a5S  (Tex.ClvJ^ppO  Cruelty  must  not  ap- 
proach mutnality.— Wiedner  v.  ^edner,  448. 

IT.  JVRISDICTION.  PROCBBDINOl,  AHD 

RBLIBF. 

(C)  PlMdlnff. 

«=>93(l)  (Ky.)  Petition  held  to  sufficiently  al- 
lege abandonment,  but  not  crusty.— Shockey  v. 
Shockey,  508. 

^393(3)  (TaxXlvJKpp.)  Petition  alle^ng  cru- 
elty, etc  held  sufficient. — Erwin  v.  Erwin,  834. 
^»I08  (Ky.)  Evidence  of  cruelty  without  al- 
legation thereof  does  not  aothorixe  decree.— 
Shockey  T.  Shockey,  50a 

4=9 108  (Tm.Civ.App.)  Evidence  that  husband 
cursed  wife  and  another  in  her  presence  held 
admissible  under  petition. — Erwin  v.  Erwin,  834. 

<I>)  Bvldeace. 

€=»I24  (Tax.Civ.App.)  Court  must  be  satis- 
fied that  divorce  should  be  granted.— Erwin  v. 
Erwin,  834. 

«=>I27(2)  (Tex.Clv.App.)  Court  not  required 
to  accept  uncontradicted  testimony  of  party  in 
divorce  action.— Wiedner  v.  Wiedner,  448. 
^r30  (Ky.)  Evidence  Acid  to  estaUisb  wife's 
right  to  an  absolute  divorce  for  cruel  and  in- 
human treatment.— McKee  v.  McKee,  213. 

Right  to  inflict  corporal  pnniKhment  on  other 
spouae  In  self-defense  must  be  dearly  estab- 
lished.—Id. 

^=»t30  (Tex.ClvJ^pp.)  KvidcDce  held  not  to 
show  husband's  cruelty.— Hubbard  v.  Hubbard, 
160. 

^=9l32  (Mo.App.)  Evidence  held  insufficient  to 
establish  plainatfs'  right  to  divorce  on  the 
ground  of  indignities.— Van  Horn  Van  Horn, 
634. 

V.  AUMONYt  ALLOWANCES.  AND  DISPO- 
SITION OF  FROFEHTY. 

^=>20t  (Ky.)  Court  had  jurisdiction  on  appeal 
of  question  of  alimony^  where  defendant  en- 
tered appearance  pendmg  appeal.— McKee  v. 
McKee,  21.'i. 

4t=»'223  <Tex.ClvJVpp.)  Awarding  of  attorney's 
fee  discretionary  with  trial  court.— WUaon  t. 
Wilson.  830. 


Refusal  to  award  wife  attorney's  fee  held  not 
abuse  of  discretion. — Id. 

«=»227(2)  (Ky.)  Wife  held  eoUtled  to  fS^  at- 
torney's fee.— McKee  v.  McKee,  213. 
«s=>235  (Mo.App.1  Alimony  largely  diccretlon- 
ary.— Kinney  v.  Kinney,  'IffJ. 
«=»240(5)  (K^.)  Wife  held  entiUed  to  925  al- 
lowance.— McKee  v.  McKee,  213. 
«=>240(S)  (MeJ^pp.)  Award  of  $60  per  month 
to  wife,  with  custody  of  child,  where  husband 
has  remarried  and  is  earning  about  $125  per 
month,  held  not  excessive.— Kinney  v.  Kinney, 
287. 

^245(2)  (Mo.App.)  Wife's  securing  allow- 
ance for  chud's  support  may  be  considered  as 
ground  for  reducing  her  alimony.— Elnney  r. 

Kinney,  267. 

«=>282  (Mo.App.)  Defendant,  not  objecting 
below  that  petition  faUed  to  ask  alimony,  waiv- 
ed the  defect.— Kinney  v.  Kinney,  267. 
<S=a286  (Ark.)  Allowance  of  anmoay  will  not 
be  disturbed  except  for  dianged  cwdltionB.-' 
Poe  T.  Foe,  19& 

TI.  CnrSTODT  AHD  BDPPOltT  OW 
CHIUDKBH. 

^308  (Ky.)  Wife  heU  eotlUed  to  OS  allow- 
ance for  ctuld.— BfcKee  t.  McKee,  213. 

VII.  OPBRATION  AND  BFFBOT  OF  DI- 
VORCB.  AND  RIGHTS  OF  DI- 
VORCED PBR90NS. 

(9=>324  (Tax.)  Father's  liability  to  maintain 
child  not  lost  by  divorce  decree  awarding  cus- 
tody to  mother  irithout  provision  for  support.— 
OuUy  T.  Oully,  97. 

DOCKS. 

See  Wharves. 

DRAINS. 

I.  BSTABLISHHBNT  AND  MAINTENANCB. 

«=>I6  (Ark.)  County  court  held  not  to  have 
authority  to  dissolve  drainage  district.— Wilson 
v.  Mattix,  197. 

DRAMSHOF& 

See  Intoxicating  liquors. 

DUE  PROCESS  OF  lAW. 
See  C^stitational  Law,  «s»276. 

EASEHBNtS. 

I.  CBBATION,  EXISTENCE,  AND  TER- 
^  MINATION. 

«=93(2)  (Ky.)  Presumed  to  be  uipurtenaot 
and  not  in  eross.- Riddle  v.  Jones,  5(». 

Passway  hetd  to  be  appurtenant  and  not  in 
gross. — Id. 

®=»I2(3)  (Ky.)  Indefinitenrss    of    road  de- 
scription is  tjurcd  by  passway  established  on 
ground. — Riddle  v.  Jones,  503. 
e=>22   (Ky.)   Heir  of  gratnitous  grantee  is 
bound  by  unacknowledged  conveyance,  though 
havinjc  no  notico.— Riddle  v.  Jones,  503, 
®=»24   (Ky.)   Exchange  of  roads  establishes 
sufficient  consideration  for  gnmt  of  each  ease- 
ment—Riddle  V.  Jonea,  503. 
«=»36(3)  (Ky.)  Conveyance  held  to  show  sig- 
nature to  grant  of  easement  was  genuine.— Rid- 
dle V.  Jones,  503. 

Evidence  held  not  to  show  undue  influence  In 
obtaining  conveyance  of  easement— Id. 

U.  EXTENT  OF  RIGHT,  USE,  AND  OB- 
STRUCTION. 

$=>53  (Ky.)  Conveyance  luiU  gidtdaim  deed. 
—Riddle  V.  Jones,  608. 

EJECTMENT. 

I.  RIGHT  OF  ACTION  AND  DBFBNSBS. 

^=>I2  (Ky.)  Party  in  actual  pOBsesdon  has  su- 
perior title  to  one  unable  to  prove  complete 
apcr  title  from  acmmonweuth.— Isaacs  t. 
supin.  48. 


M 
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ELECTION  OF  REMEDIES. 

«s3l  (Tex.Con.AM.)  VaUd  avaUable  rcmediea 
«saentlal.— Poe  t.  Continental  Oil  &  Cotton  Co.. 
717. 

«=>7(l)  (Ky.)  Appearance  before  tribunal 
chosen  by  adveraai^  whose  jurladlctlon  ts  con- 
tested is  not  flection.— LouiBTille  Woolon  MlUa 
V.  Kindgen.  202. 

^s»7(l)  (Tax.CiV.App.)  InstitutioD    «t  pto- 

ceeding  not  a  cooclUHive  election. — Hartford 

lAte  Ins.  Co.  T.  Patterson,  814. 

e=>\2  (Ky.)  Adoption  of  erroneouB  remedy  is 

not  election  against  proper  remedy. — Louisville 

\Voolfn  MillH  V.  Kinditen.  202. 

«=»I2  (T«c.Clv>pp.)  One  does  not  hare  two 

remedies  to  elect  between  where  there  is  valid 

<lefenBe  to  one  of  them.— Hartford  life  Ins.  Co. 

V.  Patterson,  814. 

ELECnONS. 

"VI.  HOHIHATIOItS  AND  PIUHART  BLBO- 
TIOHS. 

«=>I20  (Mo.)  Constitutional  provision  iueor- 
porated  Id  primary  law  by  reference.— State  ex 
rcl.  Ftiostein  v.  Hartmann,  9HZ. 

XI.  TIOLATIONS  OF  BXiKCTIOK  LAWS. 

4s>3li  (Me.)  Legislature  bad  power  to  deny 

firand  Jury  right  to  use  primary  election  bal- 
ots.— State  ex  rel.  Feinstein  v.  Uartmann.  082. 
«s>328(2)  (IMO.)  InformaUon  failed  to  charge 
illegal  votine  In  violation  of  atatnte.- State  v. 
rearson,  B95. 

<=>329  (IMo.)  Restrictions  in  Constitution  on 
use  of  ballots,  etc.,  as  evidence  Arid  not  to 
deny  drcnit  Judge  power  to  issue  subpoena  for 
production  of  ballots;  "elections."- State  ex 
rel.  Frlnstein  T.  Hartmann,  982. 

Statute  fteld  not  to  permit  circuit  Jadge  to 
Issue  sabp<£ua  for.  production  of  primary  elec- 
tion ballot  hues,  etc.— Id. 

EMINENT  DOMAIN. 

IL  CMfPBMflAnOK. 

(B)  Taklns    or    IhJhImuk    Propeztr  as 
GvovmA  tor  OoMpanwtlon. 

«s»IOi(l)  <T*x.Clv.App.)  Damages  to  abut- 
ting property  from  elevating  highway  recover* 
able.- DaUaa  County  v.  Barr,  46S. 

(C)  MMirare  and  Awovnt. 

«=>I4I(3)  (Tex.Clv.App.)  Measure  vt  dam* 
agen  difference  in  vBliie  before  and  after  injury. 
—Dsllas  Oonnty  v.  Barr,  463. 
«=>I45(I)  (Alii.)  "Just  oompenaation"  in 
benefits  received  where  public  use  for  whicli 
land  taken  enhances  value  of  remainder.— Oregg 
V.  Sanders,  190. 

Rule  of  damages  reduced  by  benefits  not  ap- 
plicable to  case  of  improvement  district  coo- 
atructing  improvement  paid  for  by  special 
ansf  BHment. — Id. 

«=»I4S  (Tdx.ClvJkpp.)  Interest  from  injury 
allowable  as  part  of  damages.— DaUaa  County 
T.  Barr,  4Q.1. 


rV.  BBHBDIBS 


OP  OWNBRS 
ERTY. 


OP  PROF- 


^280  (T»x.CivJkpp.)  Right  of  abutting  own- 
er to  damages  from  elevating  highway  not  af- 
fected by  prior  deed  from  his  grantor  for  high- 
way.—UsIEbb  (bounty  V.  Barr,  41^3. 
4=9285  (Tex.ClvJk^p.)  County  lisble  for  dam- 
age from  its  elevating  highway.—Dallas  County 
V.  Barr,  453. 

«=»300  (T6X.CIvJKpp.)  Finding  of  damages 
heti  supported  by  evidence. — Dallas  County  v. 
Barr,  45l 

EQUITY. 

See  Cancellation  of  Instruments;  Conversion; 
Injunction;  I^rtltioQ;  Quieting  Title;  Ref- 
ormation of  Instruments;  SpeSfic  Perform- 
ance; Subrogation;  Tnista. 


I.  JURIflDICTIOH.  PRIIIfCIPLBIS,  AHD 
MAXIMS. 

(B)  Kemedr  at  Law  aati  MaltipUeltr  of 
Suits. 

«»48  (Ark.)  Sole  basis  of  suit  to  recover 
money  is  inadequacy  of  legal  remedy. — Cosby  v. 
Hupai  IM. 

IV.  PCBADllTG. 
(A)  Orlslaa]  Bill. 

«=3l36  (Ark.)  Formal  statement  of  no  ade- 

Suate  remedy  at  law  ineffective.— Goaby  t. 
Eutst,  104. 

EBBOB,  WRIT  OF. 

See  .i^eal  and  Error. 

ESCROWS. 

«S9|  (Tex.Com.App.)  Valid  contract  of  sale 
necessary  to  mske  deposit  of  deed  a  gemlne 

"escrow.''— Simpson  v.  Green,  375. 

(Tex.Clv.App.)  Defined  and  held  to  have 
no  application  to  money  placed  with  another  to 
be  applied  as  directed  by  owner. — Stonewall  v. 
McOown,  850. 

^8(2)  (Tex.Coni.App.)  Depofdt  of  deed  suf- 
ficient to  meet  statute  of  frauds  held  an  Irrevo* 
cable  escrow. — ttimpson  v.  Oreen,  376. 

ESTATES. 

See  Descent  and  INatrlbution;  Executors  and 
Adminlstratora;  Life  Estates;  Bemaindera; 

Wills. 

ESTOPPEL. 

III.  BdUITABLB  BSTOPPBL. 

(A)  Natare  an4  BascBtlala  la  Geveral. 

4s>59  (Ark.)  One  preventing  the  doing  of  a 
thing  cannot  benefit  by  the  nonperformance.—- 
VauRhan  v.  Odell  &  Reiner,  5^ 
^=»61  (McApp.)  Plaintifr  contractor  not  en- 
titled to  rely  on  acceptance  as  estopping  de- 
fendant from  questioning  sufficiency  of  smoke- 
stack.—John  O'Brien  Boiler  Works  Co.  t. 
Third  Nat.  Bank.  1063. 

«»63(2)  (Mo.)  HUtc  bound  by  a  position  as- 
■umed^-«tate  t.  Balrd,  6SS. 

(B)  Ovoaads  af  Batoppel. 

«S968(I)  (M*.)  Parties  bound  to  posHions  as- 
sumed.—State  V.  Baird,  62Sl 
«»88(l)  (T6K.ConJipp.)  Effort  to  compro- 
mise not  estoppel  to  assertion  of  rights  in  court. 
— Poe  T.  Connnental  OU  &  Cotton  Co.,  717. 
^»92(2)  (Ky.)  Lessor  accenting  payment  <tf 
rent  held  not  estopped  to  claim  forgery. — Carry 
V.  Hinton,  217. 


(B)  Pleadlnar. 


Bvldeaso.  Trial, 


and  Be- 


4s»ll9  (McApp.)  Where  reasonaMe  minds 
can  differ,  question  of  waiver  is  for  jnry.>^Uc- 
Neill  V.  Wabash  Ry.  Co.,  640. 

EVTOENCE. 

See  Criminal  Law^  •»308-530;  Depositions; 
Witnesses. 

For  evidence  as  to  particular  facts  or  isanea 

or  in  particular  actions  oc  ijroceediugs,  see 

also  tlie  various  specific  topics. 
For  review  of  rulinss  relating  to  evidence,  see 

Appeal  and  Error. 
Reception  at  trial,  see  Criminal  Law,  «S3663- 

673:  Trial,  ^105. 

I.  JUDIUIAI.  nOTICB. 

^10(3)  (1Mo.App.)  No  judicial  notice  of  rity 
streets.— Fidelity  &.  Casualty  Co.  of  New  York 
V.  Kansas  City  Rys.  Co.,  277. 
«=s>l3  (Tox.Com.App.)  Maturity  of  crops  mat- 
ter of  common  knowledge.— Roberts  v.  Arm- 
stronx.  371. 

<^18  (McApp.)  That  jack  has  no  value,  ex- 
cept for  breeding  purposes,  matter  of  common 
knowledge.- Neal  v.  Crowson,  1033. 
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<S=>20(2)  (Tex.Com.App.)  That  banks  iMOy 
make  loans  secured  by  stock  of  other  banks 
18  matter  of  common  knowledge.— CStizens*  Nat 
Bank  of  Stamford  t.  Stevenson,  364. 
«s»23(l)  (Mo.App.)  Judicial  notice  of  cessa- 
tion of  control  by  federal  government  of  tele- 
graph companies  taken.— Taylor  Y.  Western 
Union  Telegraph  Oo.,  78. 
•^34  (Mo.App.)  Judicial  notice  of  acta  of 
Congress  taken.— Taylor  v.  Western  Umoo 
Telegraph  Co.,  78.    ,  .      .  „, 

«==>44  (Tex.Civ.App.)  Judicial  notice  that  IM- 
rector  General  of  Railroads  was  sacceeded  by 
Agent  of  President— Payne  v.  White  House 
Lumber  Co.,  417.  . 
®=346  (Mo.App.)  Judicial  notice  of  acte  of 
CoDgreas  and  proclamations  of  President  tbere- 
under  taken.— Taylor  T.  -Western  ITnion  Tele- 
graph Co.,  78.  .  .  , 
«s»4S  (Ky.)  Judicial  notice  taken  of  regular 
meetingB  of  board  of  council  of  town.— Town  of 
NortoDTille  v.  Woodward,  224. 

II.  PRBSVMPTIONS. 

€=>54  (Mo.)  Inference  cannot  be  built  on  in* 
ference  to  establish  fact;— Phillips  v.  Travelers* 
Ins.  Co.  of  Hartford,  Conn.,  847. 
«==>6S  (TMXon.App.)  Testator  presumed  to 
have  known  that  in  absence  of  will  his  children 
woidd  inherit  equally.— Haupt  v.  Michaelis,  706. 
«=>67(l)  (Ky.)  Presumption  is  that  posaea- 
^n  of  deed  to  wife  continued  In  husband.— 
Petty's  Heirs  v.  Petty,  52. 
4=969  (Tex.Com.App.)  Pledgee  presumed  to 
follow  law  as  to  manner  of  sale  In  absence 
of  evidence.— Haynea  v.  Western  Union  Tele- 
graph Co..  361. 

<e=378  (Ky.)  Defendant's  failure  to  produce 
deed  executed  by  him  and  in  his  possession  held 
strong  evidence  against  him.— Petty's  Heirs  v. 
Pelhr.  52. 

«=»&0(l)  (Tex.Coin.App.)  It  is  presumed  that 
laws  of  foreign  state  are  like  those  of  forum. 
—Pendleton  v.  Hare,  334. 
«S983(3)  (Tex.CIv.App.>  State  lands  presum- 
ed to  have  been  appraised  and  notice  given. 
—Gulf  Production  Go.  v.  State,  124. 
^=»87  (Tox.Civ.App.)  Presumption  of  convey- 
ance one  of  fact  and  nut  of  law.— Brownfield  v. 
Brabaon,  491. 

IT.  RBLBTAHOT,  MATBRIAUTT,  AHD 
COMPBTBINOT  IH  CIBIIBaAIi. 

(B)  Bes  Ocatop. 

4s»l23(l2)  (Mo>pp.)  Admission  b^  street 
car  motorman  after  collieion  that  his  brakes 
did  not  work  held  not  admissible  as  res  zests, 
— Jackels  v.  Kansas  City  Rys.  Co.,  1023. 

<C)  Stmllnr    Facta   «nd  Trnnaactlona. 

^>I35(I>  (Tsx.Cfv.App.)  No  error  In  re* 
fasing  evidence  of  other  fraudulent  transac- 
tions.— Smith  v.  Fleming.  186. 

V.  BUST  AHD  SBOOIfDABY  BVIDENCEl. 

iS:=3l75  (Ky.)  Oral  testimony  inadmissible  to 
show  action  of  city  council.— Town  of  Norton- 
ville  V.  Woodward,  224. 

Til.  ADHISSIOnS. 

(A)  Nature,  Form,  and  Inoldents  In  Gen- 
eral. 

«sa2l5(l)  (Mo>pp.)  Proofs  of  death  furnish- 
ed by  beneficiary  admissible  as  admissions.— 
\\'hiteside  v.  Court  of  Honor,  1026. 

Proceedings  before  corsner  and  report  of 
district  court  to  insurer  admissible  as  admis- 
sions wlien  joined  by  beneficiary  to  proof  of 
death.— Id. 


(O    Bjr  Gl 


rm,  Pomep  Ovniera,  or 
Privies. 


«=^236(2)  (Tex.Com.App.)  Notes  executed  by 
deceased  husband  after  death  of  first  wife  ad- 
misaible  as  admission  of  community  debt. — 
Boberson  t,  Hughes,  734. 


(D)  Br  AffvatB  or  Otker  RepreMntatlvea. 

«S9242(2)  (Ttx.ClvJlpp.)  Statement  ct  agent 

of  limited  authority  not  part  of  res  gests  is 
hearsay. — Soutbem  Surety  Co.  v.  Nalle  &  Co., 
402. 

<S=3>244(B)  (T«x.Civ  JVpp.)  Testimony  by  suzety 
company's  agent  held  competent  as  admission 
as  agamst  objection  that  it  was  hearsay. — 
Southern  Uurety  Co.  v.  NaUe  St  Co.,  402. 

(E}  Proof  and  EJftect. 

^=»265(I8)  (Mo.App.)  Admissions  against  in- 
terest preclude  recovery  in  absence  of  con- 
tradictory or  explanatory  evidence.— TluHnpson 
V.  Bn^ess  Bfen's  Aoe.  Ass'n  Of  America,  1(H9. 

Till.  SBCLAKATIONS. 

(A)  Katnre,  Form,  and  In«ldeat*  im  ©•»- 
oral. 

«=927I(I8)  (Tex.Civ.App.)  Instrument  aigncd 
by  plaintlC  kel4  iROperly  adsoltted  wbsa  offered 

by  plaintlff.^Peacock  v.  Aug.  A.  Busch  &  Co., 
447. 

<9='27I(I9)  (TwcCivJVpp.)  Letters  writtm 
plaintiff  not  admissible  in  lus  behalCr-Baxtford 
life  Ins.  Co.  V.  Patterson,  814. 

IX.  HBARSAT. 

«=»317<2)  (Aril.)  Testimony  that  third  person 
said  company  was  a  partnership  held  hearsay. 
— i'orrcBter  v.  l*cke,  897. 
€=^318(6)  (Ark.)  Testimony  based  on  book 
entries,  showing  account  between  party  and 
third  person,  not  admisaible  when  witcesa  did 
not  keep  books.— Forrester  v.  Ijocke,  897. 

X.  D0Ct7MBIirTAR.T  BTIDBNCB. 

iC)  Private  Writlnv*  «nd  PabllcnUoaa. 

®s»353(9)  (Tex.Civ.App.)  Instrument  sinied 
only  by  party  offering  it  hfld  admissible. — Pea- 
cock V.  Aug.  A.  Busch  As  Oo.|  447. 

(D)  Prodaettoa,  Aathestlcatton,  and  Ef- 
fect. 

«==>376(l)  (Tex.Clv.Alip.)  Testimony  of  wit- 
nesses as  to  weight  of  cars  of  coal  adndsaible 
along  with  original  scale  tickets  showing 
Weights  of  cars  and  coal  in  pounds.— Payne  v. 
White  House  Lumber  Co.,  417. 
«s»376(6)  (MoJKpp.)  Witness  familiar  with 
books  of  account  properly  permitted  to  state 
totals  shown  thereby  when  offered  for  inspec- 
tion, though  not  made  by  her. — Stetina  v.  Berg- 
stein,  1059. 

«=»383(7)  (Tex.ConJ^pp;)  Evidence  heUt  suf- 
ficient to  support  finding  tract  of  land  pordiased 
on  credit,  despite  recital  in  deed  of  cash  con- 

sideracion.— Roberson  v.  Hughes,  731. 

XI.  PAROL  OB.  BXTllINBIC  BVIDBHCK 
AFFBCTINO  WB.ITINGS. 

(A)  OontmdIetlBS,  Varrlns.  or  Addias  *• 
Terma  of  Written  Inatruent. 

«=3>390(l)  (Tex.Coin.App.)  Parol  evidence  is 
inadmissible  to  show  covenant  against  incum- 
brances did  not  include  tenant's  OGcupancy.-- 

Morriss  V.  Hesse,  317. 

®=9400(3)  (Mo.App.)  In  absence  of  fraud, 
representations  inducing  written  contract  are 
inadmisaible.— Guess  v.  Russell  Bros,  dothiog 
Co.,  1015. 

«»4I3  (Mo.)  Parol  evidence  inadmissiUe  to 
attack  record  in  tax  snit.— EUnes  v.  Felkins, 
922. 

€l=»427  (Mo.App.)  Oral  agreement  bf  vendor 
to  open  street  does  not  vair  written  contract 
and  deed.— Heath  v.  Bedt,  657; 

(B)  Invaltdatlnff  Writtea  luBtrameal. 
<S=»429  (Tex.)  Oral  evidence  showing  Incon- 
sistencies held  not  inadmissible  as  contradict* 
ing  lield  notes.— Wilson  v.  Olraud,  1074. 
<^3433(6)  (Mo.App.)  Consignee  may  show 
that  written  contract  did  not  express  desttata- 
tion.-McNeiU  t.  Wabash  By.  Oo.»  «4B. 
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«=434(S)  (T«XIv>pf.)  Tastimony  Md  not 

to  vary  written  InstriimenL— fimlth  t.  Tlem- 

ing.  136. 

^=>434(ll)  (Mojlpp.)  Facta  held  not  to  Bhow 
contract  was  proenred  by  "fraud,"  justifying 
admissioQ  of  parol  evidence. — Gnesa  t.  BusaeU 
Bros.  Clothing  Co.,  1015. 

^3>437  (Tax.Clv^pp.)  Commanicatlona  mil>- 
s«Queat  to  contract  held  admiBSible  and  to  ren- 
der contract  violative  of  statute.— W.  T.  Raw- 
leigh  Co.  V.  Smith,  799. 

(C)  Separate  or  SvbMcqaeat  Oral  Asree- 
ja»at. 

«=>441(9)  (Ark.)  Warranty  cannot  be  in- 
grafted by  parol  upon  complete  anamtnguouB 
sales  contract.— Federal  Truck  &  Motors  Co.  v. 
ToDipfchia,  508. 

«R>44I(9)  (MoJhpp.)  Written  contract  held 
not  altered  into  in  notfonuanee  ot  oral  agree- 
ment, 80  as  to  make  admissible  evidence  of 
oral  agreement— Guess  t.  BasseU  Bids.  Cloth- 
ing Co.,  1016. 

^442(6)  (Mo^App.)  Parol  evidence  to  vary 
contract  provision  for  shipment  "as  soon  as 
possible"  is  inadtnissiUe.— Guess  T.  Bussell 
Bros.  OoOrioff  Co.,  1015. 

<D)  Oonatraetloa  or  Apvlloatlon  of  tmm- 
anaat(«  ot  Writtea  InNtrament. 

«=>450<5)  (Tex.Clv.App.)  Contract  held  not 
ambiguous  to  admit  parol  evidence. — Great 
Southern  Oil  &  Refining  Ass'n  v.  Cooper,  157. 
«s>450(8)  (MoJKpp.)  Parol  evidence  admisBi- 
ble  to  elucidate  indefinite  warranty. — Mayfield 
V.  George  O,  Bichardson  Machinery  Co.,  286. 
«=s>45S  (Mo.App.)  Parol  evidence  inadmlssfMe 
to  show  .the  meaning  of  a  word  which  is  not 
ambiguous.— State  vx  TtA.  Youngnuui  v.  Cal- 
houn, 6*7. 

4s>4e|{l)  (TeK.CivJVpp.)  Parol  evidence  in- 
admissible to  show  intent  of  parties  to  unam- 
biguous written  contract. — Great  Southern  OU 
&  Refining  Ass'n  v.  Cooper,  157. 
«a46l(3>  (Tex.Con.APp.)  Where  deed  is 
clear,  parol  evidence  Is  uiadmisslble  to  show  in- 
tention.—Scheller  T.  Oroesbeck.  lOOS. 

XII.  opnnoir  nviDBircB. 

(A)  OoncluloBM    and    Opinions    oC  "Wit- 
measea  In  General. 

«s»47f(2)  (TaxXfv.App.)  Irrelevant  coaclu- 
Rion  properir  rejected.— Maier  r.  Langerhans, 
145. 

«:=H7((23)  (Mo.App.)  Answer  Of  Witness  aa 

to  speed  of  automobile  htM  mare  conduiion. — 
Bibb  V.  Grady,  1020. 

«s>47l(25)  (Tex.Civ.App.)  Testimony  of  sec- 
retary he  performed  duties  not  a  conclusion, 
—Great  Southern  Oil  &  Retining  Ass'n  v.  Coop- 
er, 157. 

4=»474^2  tKy.)  Neither  agency  nor  extent  can 
be  eatabliehed  by  opinion  evidence. — Irvine 
Development  Co.  t.  Clark,  539. 
«S94«I(I)  (Mo.App.)  Whether  Burgeon's  de- 
cision to  operate  was  negligence  should  be  de- 
termined fixKu  tntimony  of  ezperta.— Gottscliall 
V.  Geiger.  87. 

«=>489  (Tsx.Clv.App.)  Testimony  as  to  what 
conBtttuted  market  value  admissible  where  wit- 
ness testified  be  knew  the  market  value.- Payne 
T.  White  House  Lumber  Co.,  417. 

<B)  flnbjMtn  of  Bxpert  TCHtlmony* 

«s>509  (Mo.App.)  Bxpert     physicians  could 

nve  opinions  as  to  wife's  injuries. — Baldwin  v. 

KanFa*!  City  Rys.  C^.,  2S0. 

«=9528(l)  <Mo.App.)  Pbyaidana*  opinion  that 

aeddent  could  have  caused  plaintUTs  injury 

held  proper.— Keith  v.  Kansas  Gi^  Bys.  Co., 

1046. 

(D)  Bxamlnalloa  Bxpcrte. 

€=3554  (Ky.)  Physician's  testimony  as  to  a 
certain  disease  inadmissible,  in  absencs  of 


showing  that  plaintiff  had  such  disease.— Cin- 
cinnati, N.  O.  &  T.  P.  K.  Co.  T.  Owsley,  210. 

<F>  Bffeol  of  Opinion  Evldonoe. 
<^57l(7)  (TexjClv.App.)  Jury  are  not  bound 
by  opinion  based  on  disputed  facts.— Pickrell  t. 
Imperial  Petroleum  Co.,  412. 

Jury  are  not  bound  by  opinion  of  interested 
witness.— Id. 

<@=>57)(9)  (Tex.Co«J\pp.)  Conductor'a  opin- 
ion on  hypothetical  case  held  Incompetent- 
Steed  T.  OnU,  C.  &  S.  F.  By.  Co..  7l£ 

XIII.   BVIDBlfCB  AT  rOBHBR  TRIAI.  OR 
IN  OTHBR  PROCBBDIHtt. 

•S=>575  (Tsx.Civ.App.)  Testimony  at  former 
trial   inadmissible   utdeaa  witness  absent  or 

dead.— Kurz  v.  Soliz,  421. 

XIV.  WBXOHT  AMD  8UPFICIBNCT. 

(Mo.App.)  Alighting  passenger's  testi- 
mony aa  to  how  she  fell  on  premature  atarting 
of  car  held  not  contrary  to  physical  laws.— 
Hartweg  v.  Kansas  City  Rys.  Co.,  269. 
«=»598(i)  (Ark.)  Mere  number  of  witnesBOS 
does  not  establieh  weight  of  evidence.— Tsxar- 
kana  &  Ft.  Smith  By.  Co.  v.  Adcock,  860. 

EXCmXONS^  BlUi  OF. 
See  Appeal  and  Brror,  «)3>S44. 

EXECUTIVE  POWER. 

See  Constitutional  Law,  «s»79. 

EXECUTOBS  AND  ADMIMSTRATOBS. 

See  Descent  and  Distribution;  WSIb. 

nr.  COLLBCnON  and  MANAGBBBlfT  OF 
B8TATB. 

(A)  m  Oenoral. 

«B>tU(l)  (T«(X»B>pp.)  BoaaonaUe  attor- 
ney's fees  are  expenses  of  adminietration.— 

Pendleton  v.  Hare,  334. 

«=»lll(3)  (Tex.ComJKpp.)  In  contracting  with 
attorney  for  aervlcea  in  probate  of  will,  execu- 
tor acta  in  repnsentatlTe  capwdty.— Pendleton 
V.  Hare.  334. 

Executor  may  bind  estate  for  reasonable  at- 
torney's fees  in  connection  with  probate  of 
will.— Id. 

(B)  RettI  Propevtr  and  Iater«a<B  miarclB. 

«:s>|50  (TaxjClv.App.)  Executora  not  antiior- 
ized  to  grant  oil  and  gas  lease—Smith  v.  Wom- 
ack,  840. 

TI.  ALLOWAICOB  AlffD  PAYMBITT  OP 
OLAIBM. 

(A)  UabUltiM  of  Bstato. 

«sa22l(S)  (MoJkpp.)  Evidence  held  insuffi- 
dent  to  Bostain  verdict  fox  services  for  tolleet- 
ing  rents  for  deceased.— Jones  t.  Munroe,  1669. 

XI.  ACCOllSTING  AND  SETTXBMENT. 
1D>  Componantlon. 

«33495(l)  (Mo.App.)  Executors  h€ld  not  en- 
titled to  commissions  on  property  not  included 
within  the  powev  of  sale  iA'  the  wlO^In  re 
Dwyer's  Estate,  672. 

Executora  not  entitled  to  commiaalona  on  val- 
ue of  laud  as  personalty.— -Id. 

XII,  FOBBlOlf  AND  AISCUXARt'  ADMIN- 
ISTRATION. 

<&=>52l  (Tsx.Com.App.>  Attorney's  services  in 
will  contest  in  other  state  may  be  charged 
against  estate  in  Texas  in  bands  of  ancillary 
administrator.- Pendleton  v.  Hare,  334. 

EXEMPTIONS. 

Homestead;  Taxation,  ^st2tL 
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lEXtRADrnON. 

II.  INTBRSTATE. 

«=3934  (Tw.Cr.App.)  Bequisition  paper  miut 
be  accompanied  by  certified  copy  of  affidavit 
or  indictment.— Eix  parte  Gradington,  781. 


See  Broken. 


FAcrroRS. 

FIXTURES. 


4=9)4  (Ark.)  Machinery  parts  added  tinder 
agreement  for  removal  on  expiration  of  lease 
did  not  become  part  of  realty.— Taylor  v. 
Walker.  660. 

FOREIGN  CORPORATIONS. 

See  Gorporations,  «=>e42-674. 

FORMER  JEOPARDY. 
See  Oriminal  Law,  «=s>196-200. 

FRAUD. 

See  Franda,  Statute  ot;  Fraudulent  Convey- 
■ncei. 

I.  DBCBFTIOir  COMSTITPTIHO  FRAUD, 
AMD  LIABUilTT  VHSKBCOB. 

«=3l3(3)  (Tex.ConJ^pp.)  Belief  of  party  mis- 
representing fact  unlmportant-^raves  v. 
Hayues,  3S3. 

^920  (Tex.CQinJ^pp.)  Beliance  on  represen- 
'tations  as  to  diseased  cattle  affecting  right  to 
recover  damagea.— Graves  v,  Haynefl,  383. 
$=>22(l)  (Tex.Com.App.)  Duty  to  investigate 
truth  of  representation  as  to  diseased  cattle. 
— Oraves  v.  Haynes,  383. 

n.  ACTIOHS. 

<B>  Parties  am*  PleKdlac 

«B94I  ( Tax.CoM  J^pp.)  Vendor's  complaint  >«W 
to  state  cause  of  action  tor  deceit— Bea  t. 
Lnae,  310. 

'   (D)  Damnves. 

^59(3)  (Tox.Coni.App.)  Measure  of  damag- 
es stated.— Bea  v.  Luse,  310. 

FBA17D8,  STATUTE  OF. 

III.  PROHISBS   TO  ANSWER  POR  DBBT, 
DBFAULT  OR  HI8CARR1AOB 
or  ANOTHER. 

.  <3=>33(2)  (Tex.ClvJ^pp.)  Where  purpose  of 
promisor  is  to  subserve  own  purpose,  promise 
not  within  statute.— Great  SouUiem  Oil  &  Be- 
fining  Ass'n  v.  Cooper,  167. 

Promise  of  members  of  association  made  for 
own  benefit  to  pay  salary  of  secretivy  not  with- 
in statute.— Id. 

VI.  RBAI.  PROPERTY  AND  BSTATBS  AlfD 
INTERESTS  THEREIN. 

^»58(2)  (Ky.)  Verbal  convent  to  extension 
not  objectionable  on  the  ground  that  it  was 
within  the  statute  of  frauds.— Kosy  Theater 
Co.  V.  Love.  249. 

Tin.  RBttUISITBS  AND  SUPFICIBNCY  OF 
WRITING. 

^»I03(I)  (Tex.Coin.App.)  Deed  deposited  iu 
escrow  held  not  insufficient  aa  memorandum.— 
Simpson  v.  Green,  375. 

iS=>  108(4)  (Tex.Com.App.)  Consideration  nerd 
not  be  expressed  in  writing.— Simpson  v.  Green, 
375. 

Kedtal  of  consideration  of  deed  in  escrow 
k«Id  sufficient  to  meet  requirements  of  statote. 
-Id. 

«=>1I6(5)  (Ark.)  Authority  of  seller's  agent 
to  contract  with  purchaser  that  latter  should 
bid  in  land  on  foreclosure  not  required  to  be  in 
writing.— Battle  T.  Draper,  869. 


ZX.  OPERATION  Am  BFFBfTT  OF 
STATOTB. 

«s»l25(l)  (Me>pp.)  Does  not  tender  con- 
tract void  but  is  nue  «C  evidence.— Heath  t. 

Beck,  657. 

«=>I25(1)  (Tsx.Ce«>pp.)  Statute  does  not 
declare  parol  sale  of  laud  void,  but  merely 
provides  means  of  resistance.— Simpson  v. 
Green,  375. 

®=>I27  (Tex.Coin.Ap p.)  Decree  enforces  prior 
oral  contract  reduced  to  writing  and  not  mem- 
orandum.—Simpson  V.  Green,  375. 
«=»I44  (Mo.App.)  Defenae    held  waived.— 
Heath  v.  Beck.  m. 

FRAUDULEP4T  CONVEYANCES. 

I.  TRANSFERS  AND  TRAHSAOTIOHS 
INVALID. 

|D>  lBdrtt«4jieu.  InMolTener.  mmi*.  Imt«i 
of  Gramlor. 

«=»58  (Tex.Clv.App.)  Intent  to  defrand  not 
necessary. — Davis  v.  Campbell-Root  Lumber 
Co.,  167. 

(B>  COBMlderatlov. 

^76(1)  (Tex.ClvJ^pp.)  920  consideration  JbeU 
Komiual.— Davis  v.  Campbell-Boot  Lomber  Co.. 
167. 

lU.  REMEDIES  OP  CREDITORS  AlfD 
PVROHASBR8. 

(A)  PersaiiB  Bntltled  to  Aneert  iKvaltdltT- 

<e=>220  (Tox.Civ>pp.)  Immaterial  that  credi- 
tor's note  was  secured  by  chattel  mortgage  in 
action  to  set  aside  conveyance  of  land<— Davis 
V.  Campbell-Boot  Lumber  Co.*  167. 

GARNISHMENT. 

XI.  WRONGFUL  GARNISHMENT. 

4=9250  (Ark.)  Allowance  of  Interest  to  de- 
fendant on  money  gamlBlied  held  proper.— 
Russell  V.  Bamhart  MercantUe  Co.,  881. 

GAS. 

<&s>9  (Ky.)  Gas  company's  franchise  and  a>n- 
struction  bond  construed.— Louisville  Gas  & 
Electric  Co.  V.  City  of  Louisville.  909. 

Gas  company's  franchise  and  constmetlon 
bond  construed.- Id. 

In  city's  suit  on  gas  company's  construction 
bond,  answer  heid  to  state  good  defense.— Id. 
^s>l3(l)  (Ky.)  City  cannot  sue  on  gas  com- 
pany's bond  for  damages  sustained  by  mdividnal 
gas  users.^IiouisviUe  Gas  ft  BBectric  Go.  t. 
Cil?  of  LonisviUe.  918. 

GOOD  VULL. 

4=»6(4)  (Mo.App.)  Contract  for  sale  of  a 
physicians'  practice  construed  in  respect  to 
restriction  on  sellers  as  to  continuing  prac- 
tice.—State  ex  reL  Youngman  v.  Calhoun.  647. 

GUARANTY. 

See  Indemnity. 

HABEAS  CORPUS. 

n.  JURISDICTION.  PROCBBDIH4IS,  AND 

RELIEF. 

«=>85(l)  (Tex.Com.App.)  Third  person  may 
defeat  habeas  corpus  by  father  to  regain  cus- 
tody of  child  by  showing  it  is  not  to  the  bene- 
fit of  the  child.— Dunn  v.  Jackson,  351. 
€=>85(2)  (Tex.Cr.App.)  Burden  held  on  rda- 
tor  to  show  that  warrant  of  extradition  was 
not  based  on  proper  affidavit.— Ex  parte  Grad- 
ington,  781. 

«»99(l)  (Tex.Cen.App.)  Parent  is  natural 
guardian  of  bis  children,  as  respecting  right  to 
halteas  corpus.— Dunn  v.  Jaidcson,  351. 

Father,  though  suitable,  is  not  entitled  to 
custody  of  child  at  all  events.— Id. 
«=»99(3)  (Tex.Com.App.)  Interests   of  child 

Srevail  iu  proceedings  for  custody^Dunn  v. 
nckson,  351. 
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4s»99(6)  (Tex.Coin>pp.)  Wishes  of  child  of 
snfflcient  age  to  judge  for  itself  should  be  con- 
sidered in  babeafl  corpus  proceedings.— Dunn  v. 
Jaduton,  361. 

«s>l07  (Tex.CrJ^pp.)  Where  jary  fixed  pun- 
ishment of  applicant  at  less  than  capital,  court 
erred  in  denying  bail. — Ex  parte  Cates,  396. 
4s»ll3(9)  (Tex.Cr.App.>  Court  without  ja- 
xiadiction  vhere  no  notice  of  appeal  in  tran- 
script.—Bx  parte  Cates.  386. 

HARMLESS  ERBOB. 

See  Appeal  and  Error,  «»1033-10T1;  (Mm- 
inal  Xaw,  «a»U66^U72. 

HIGHVAIfS. 

See  Bridges. 

in.  OOnSTRVCTIOM,  IMPROVBMmT,  AND 
RBPAIR. 

^»I93  (Tax.Clv.App.)  Change  of  route  for 
constmcnon  of  county  road  not  an  abuae  of 
"discretion,"  warranting  judicial  Interference 
therewith. — Board  of  Permanent  Boad  Com'rs 
of  Hunt  County  v.  Johnson,  869. 

nr.  TAXKS,  AaSBSSMBNTS,  AHD  WORK 
our  HIGHWAYS. 

e=^\*2  <Arfc.)  Statute  held  not  to  authorize 
circuit  court  to  set  aside  whole  assessment 
of  benefits.— Boad  Improvement  Dist.  No.  8 
of  Sevier  County  v.  Bonnett,  552. 
«=al50  (Mo.App.)  Full  compliance  with  stat- 
ute BO  aH  to  warrant  recovery  of  poll  tax  shown. 
—Road  Dist.  No.  41,  Henry  Tp.,  Vernon  Coun- 
ty, v.  Jackson,  1043. 

Defect  in  warning  notice  insuffldenf  to  pre- 
vent recovery  of  poll  tax.— Id. 

Boad  dlstnct  may  sue  to  recover  poll  taxes. 
— ^Id.  ' 

HOLIDAYS. 

See  Sunday. 

HOMESTEAD. 

I.  HATVREI,  ACQUISITION,  AHD  BXTBNT. 
fC)  Aequlaltlon  and  ICiitabllahmeiit. 

«s>37  (Tex.Com.App.)  Homestead  interest  of 
tenants  in  common  not  confined  to  land  actu- 
ally inclosed  by  tbem.—Mnssillon  En^ne  & 
Thresher  Co.  v.  Barrow,  36S. 

Incloaure  of  part  of  tract  by  teoftcta  in  com- 
mon does  Lot  limit  their  homestead  to  inclosed 
part  where  remainder  is  wHd  land.— Id. 

(D>  PropertT'  COB)itl1«tl»K  HOBiviitead. 
^^84   (T«x,Co«.App.)  Tenants   in  common 
held  to  have  imnreased  tract  with  homestead 
character.— MassiUon  Elaine  &  Thresher  Co.  v. 
Barrow,  368. 

Tenants  in  common  may  impress  land  with 
homestead. — Id. 

«ss>89  (Tex.Coin.Ap  p.)  Both  widow  and  re- 
mainderman cannot  have  homestead  in  same 
land.— Maasillon  Engine  &  Thresher  Co.  t. 
Barrow,  368. 

U.  TRAMBPEUR  OR  IMCVHBRANCB. 
«cs>l22  (Tex.Olv.App.)  Wife's  right  to  home- 
stead ceas«>8  on  acquiring  a  new  one,  and  hus- 
band's deed  estops  nim.— Fisher  v.  Gulf  Produc- 
tion Co.,  400. 

«S3l23  (Tex.Clv.App.)  Acceptance  of  money 
Aeld  ratification  of  transaction  barring  action 
for  mi8repre8entations.~Fisber  v.  Gulf  Pro- 
duction Co.,  450. 

«=>I28  (Tex.Com.App.)  Purchaser  hetd  estop- 
ped to  deny  validity  of  mortgage  lien  on  ground 
that  property  constituted  homestead.- Bice- 
Stix  Dry  Goods  Co.  v.  First  Nat.  Bank,  386. 

III.  BIGHTS  OF  SITRVIVINO  HTSBAIID, 
WIPB,  CHILDREN,  OR  HBIR8. 

*=>'34  (Me.)  Titie  to  homestead  vested  in 
neira  of  decedent  free  from  payment  of  debts 


contracted  after  it  was  acquired.~In  re  Bow- 
ard'a  Estate,  600. 

«s>l35  (Mo.)  Bights  of  parties  must  be  de- 
termined by  law  in  force  at  time  of  home- 
stead owner's  death.— In  re  Howard's  Estate, 

600. 

*s>l42(l)  (Tex.Clv.App.)  Decedent's  home* 
stead  may  be  set  over  to  minor  daughter  liv- 
ing with  decedent's  divorced  wife.— Scripture 
V.  Scripture,  826. 

Father  legally  bound  for  child's  sopport  after 
divorce  giving  custody  to  wife  so  that  such 
minor  may  have  homestead  set  apart.— Id. 
«=:>I50(I)  (Tex.CiV.App.)  Divorced    wife  as 

Suardiab  of  tbeir  minor  child  could  apply  to 
ave  deceased  buaband's  homestead  set  ^art 
for  use  of  child.— Scripture  v.  Scripture,  826. 

HOMICIDE. 

II.  MURDBR. 

«=38  (Tex.Cr<Api.)  Automobile  lav  J^eJd  not 
to  change  law  of  bomidde.— Worley  v.  State, 
391. 

4=»>l  (Ky.)  Ouilt  of  murder  requires  malice 
aforethou^t  or  predetermiaation  to  kill  witJi- 
out  lawful  reason  existing  at  the  time.— Glon- 
inger  v.  Commonwealth,  635. 
Circumstances    establishing    malice  stated. 

-Id. 

4s=»27  (Arfc.)  Bole  as  to  insanity  as  constitut- 
ing defense  stated.— Woodall  v.  Sute,  186. 

in.  MAWSLAVOH-rBH. 

®s>49  (Tex.Cr.App.)  Epithet  "son  of  a  bltt^h" 
does  not  support  a  cbarg«  on  manalaughter. — 
Lewis  v.  State,  118. 

IV..  ASSAULT  WITH  IKTBNT  TO  KILL. 
^89(2)  (Tex.Cr.App.)  Fact  shot  fired  at 
one  with  intent  to  murder  him  wounded  anoth- 
er no  excuse.— Jones  v.  State,  122. 
<S=»90  (Mo.)  Instruction  authorizing  a  convic- 
tion for  assault  with  intent  to  kill  where 
defendant  simply  used  fists  is  error.— State  v. 
Bongey.  600. 

V.  BXCU8ABLBJ  OR  JVSTIiPIABLB 
HOMICIDE). 

€=s>ll2(5)  (Mo.)  Doctrine  of  self-defense  not 
available,  where  •defendant  brought  on  difficulty. 
—State  V.  Caldwell,  613. 

(^116(1)  (Tex.Cr.App.)  Defendant  had  right 
to  act  on  appearances  In  own  defense.— Lewis 

V.  State,  113. 

^=»lf9  (Me.)  One  who  is  struck  by  another's 
fist  is  not  entitled  to  resort  to  use  of  deadly 
weapon  in  self-defense.— State  v.  Caldwell,  613. 
4=»122  (Aril.)  niidt  relations  between  de- 
ceased and  defendant's  wife  no  justification.— 
Fisher  v.  State,  181. 

VI.  INDICTMBNT  AND  INFORMATION. 

«s>l27  (Me.)  Information,  for   murder  held 

sufficient— State  v.  Wilson.  596. 

«=9l34  (Tex.CrJKpp.)  Indictment  for  negligent 

homicide  by  use  of  automobile  must  charge  alt 

essential  elements  of  offense.— Worley  v.  State, 

391. 

Indictment  for  negligent  homicide  by  use 
of  automobile  ftcW  insufflcient.— Id. 
«S9l42(IO)  (T«x.Cr>pp.)  Tinder    charge  at 
assault  to  murder  one,  proof  of  intent  to  mur- 
der another  is  admissible.— Jones  v.  State,  123. 

VII.  EVIDENCE. 

fA)  PreBamptlona  mnd   Burden   of  Proof. 

^=>I45  (Mo.)  One  who  uses  deadly  weanon 
on  another's  body  is  presumed  to  know  tiuit 
result  is  likely  death.— State  v.  Caldwell,  613. 

Intent  inferred  fro^  assault  With  deadly 
weapon.— Id. 

^al5l(2)  (Tex.Cr«App,)  Presumption  and 
burden  of  proof  as  to  mental  derangement 
stated.— Roberta  v.  State,  750. 
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(B)  AdmlmlblUtr  In  Geacral. 

«=3lS8<2>  (Ky.)  Testimoiur  as  to  defendaot'B 

threat  held  too  remote. — Jones  v.  Common- 
weal tb  SI 

«»>l5i(3)'  (Ky.)  Testimony  as  to  defendant's 
threat  held  too  indefinite.— Jonea  t.  Oommon- 
wealtb.  81. 

4s»l63(2)  (Ark.)  Oood  character  of  deceas- 
ed admissible  only  after  defendant  baa  at- 
tacked character.— Fisher  r.  State,  181. 

Evidence  deceased  had  borrowed  a  piatol 
when  visiting  defendant's  wife  held  not  to  make 
evidence  of  good  character  admiRsible. — Id. 
«=3>I66(8)  (Mo.)  Evidence  of  trouble  between 
accused  and  wife  involving  deceased,  admissible, 
— Stata  T.  Hall,  1001. 

4=»I70  (Mo.)  Evidence  aa  to  tracks  and  that 
accused  wore  clothing  similar  to  that  used  in 
commission  of  offense  admisaible. — State  t. 
Hall.  1001. 

4=»  174(6)  (Mo.)  Evidence  that  aocaied  pos- 
sessed weapon  similar  to  that  used  in  commis- 
sion of  offense  admissible.— iState  v.  Hall,  1001. 

Evidence  as  to  identity  of  burned  jumper 
found  on  defendant's  premises  with  one  worn 
by  murderer  admi8sible.~ld. 
9=3l79  (Tex.CrJ^pp.)  Testimony  as  to  defend- 
ant's demeanor  when  arrested  competent  on 
issue  of  insanity. — Roberts  v.  State,  7<'^U. 
«=»I&8(S)  (Ark.)  General  reputation,  but  not 
personal  opinion  of  witness  as  to  deceased's 
character,  admissible.— Trotter  v.  State,  177. 
4s3l90(7)  (Ky.)  UQCommuDfeated  threats  ad- 
miBBible.— Jones  t.  Commonwealth,  SI. 

(B)  Welffht  and  Sofllcieiicr> 

^=>228(2)  (Mo.)  Circumstantial  evidence  held 
sufficient  to  prove  corpus  delicti.— State  v.  Hall, 
1001. 

«=s>23l  (Ky.)  Malice  mar  be  shown  by  threats 
or  by  drcumatancei. — Cloninger  t.  Common- 
wealth, 635. 

«Bs»234(l)  (T«x.CrJkpp.)  Evidence  held  to 
show  preaeoee  of  accused  accounted  for  in 
manner  consistent  with  innocence. — Giles  v. 
State,  765. 

^=»244(l)  (Mo.)  Doctrine  that  one  assaulted 
mav  act  upon  appearances  held  inapplicable 
under  the  evidence.— -State  v.  Caldwell,  613. 

Evidence  held  insufficient  to  show  self-de- 
fense.—Id. 

^s>253(2)  (Mo.)  Circumstantial  evidence  held 
sufficient  to  convict  of  Srst  degree  murder. — 
State  V.  Hall,  1001. 

<g=s254  (Mo.)  Evidence  sustaining  conviction 
of  murder  in  second  degree.— State  v.  Howard, 
255. 

®=»254  (Mo.)  Conviction  of  murder  in  the  sec- 
ond degree  eustained.— State  v.  Likena,  57S. 
^=»254  (Mo.)  Evidence  sufficient  to  support 
conviction  for  killing  in  hold-up. — State  v. 
WUsoD.  596. 

^255(3)  (Mo.)  Evidence  held  suffiaent  to 
sustain  verdict  of  manslaughter. — State  r.  1S.C- 
Donald,  927. 

VIII.  TRIAL. 

(A)  Oondnet  In  General. 

€=:»26l  (Tmc.Cr.App.)  Dead  bodies  not  ex- 
humed for  examination  unless  justice  demands. 
—Shields  y.  State,  779. 

Exhumation  of  body  held  not  imperatively 
demanded.— Id. 

(B)  Qneatlon*  for  Jury, 

€=3270  (Ark.)  Whether  defendant  was  insane 
at  time  of  killing  held  for  jury. — ^Woodall  v. 
State,  ISe. 

^281  (Tex.Cr>pp.)  Evidence  held  aufflcient 
for  aubmission  of  issue'  of  partidpation.— Flores 
T.  State,  786. 

(C)  Instrflctlona. 

«=9292(4)  (Mo.)  An  instruction  as  to  strikiug 
with  a  pair  of  heavy  shoes  held  reversible 


error  where  not  justified  by  evidence.— State 
V.  Hongey^  609. 

Assumption  In  Instruction  without  support- 
ing evidence  that  defendant  waa  wearing  heavy 
shoes  was  error. — Id. 

luBtruction  assuming  without  evidence  that 
defendant  assaulted  another  with  a  weapon 
is  erroneous. — Id. 

Instruction  as  to  deadly  weapon  Md  erro- 
neous in  the  absence  of  evidence.— Id. 
^297  (Mo.)  Every  fact  which  would  justify 
must  be  submitted. — State  v.  Nelson,  5iX). 
«=>300(2)  (Tax.CrJ^pp.)  iDstruction  on  19- 
pearance  of  danger  to  defendant  wroneoaa.— 
Lewis  r.  State,  113. 

<e=>300(2)  (TexXrJkM.)  Chane  relative  to 

threats  held  not  subject  to  critidBm.-HShielda 
V.  State,  779, 

«s=>3D0<3>  (M«0  Instruction  on  proroking:  dif- 
ficulty had  not  misleaAng^tate  t.  Caldwell. 

613. 

^300(7)  (Tex.Crj^pp.)  Failure  to  instruct 
that  defendant  could  continue  to  ahoot  aa  long 
as  danger  from  deceased  continued,  as  viewed 
from  defcodaat's  standpoint,  h^d  not  error.— 

Boaz  V.  State,  790. 

«=>300(8)   (Ark.)   Instruction  accused  eenld 
not  plead  self -defense,  if  aggressor,  held  not 
abstract. — George  v.  Htate,  8, 
€=>300(I2)  (Mo.)  Failure  to  diarge  on  self- 
defense  against  attack  by  companions  of  de- 
ceased held  error, — State  v.  Nelson,  590. 
®=>30l  (Mo.)  Instruction   as   to  defendant's 
right  to  shoot  in  defense  of  brother  unneces- 
sary.—Stote  V.  Cruts.  602. 
®=3308(i)  (Tax.Cr.App.>  Elements  of  offense 
of  murder  stated;  may  be  embraced  in  charge. 
—Lewis  V.  State,  113. 

<e=330g(l)  (Ark.)  Court's  mistake  in  use  of 
term  "voluntary  manslaughter"  Instead  of 
voluntary  manslaughter''^  in  instruction  held 
error.— Trotter  v.  State,  177. 
«=s>309(l>  (T«x.Cr.App.)  Proper   charge  on 
manslaughter  outlined. — Lewis  v.  State,  113. 
^309(1)  (Tex.CrJKpp.)  Converse  of  state's 
charge  on  provoking  difficulty  should  have  been 
submitted.— Gamer  v.  SUte,  889. 
«=3309(2)  (Mo.)  Evidence    held    to  justify 
charge  of  manslaughter.— State  v.  Nelson,  ^0. 
$=3309(2)  (Tex.Cr.App.)  Issue  of  manslaugh- 
ter becomes  pertinent,  where  it  is  claimed  kill- 
ing resulted  from  fight.- Lewis  v.  State,  113. 
^309(4)   (Tex.CrApp.)  Charge    on  man- 
slaughter proper  where  there  is  evidence  from 
which  jury  may  deduce  finding.— Lewis  t.  State, 
113. 

®=»309(4)  (Tex.Cr.App.)  Evidence  of  previous 
difficulties  and  of  fear  and  excitement  on  the 
part  of  accused  held  to  require  submission  of 
the  issue  of  manslaughter.— Theriot  State, 

777. 

«=»309(5)  (MO.)  Instruction  on  manalanghter 

in  fourth  degree  properly  refused.— ^State  t. 

Likens.  578. 

«s>30g(6)  (Tox.Cr.App.)  Spedal  charge  on 
manelaugbter,  requested  by  defendant,  incor- 
rect.— Lewis  V.  State,  113. 
<^=>309(6)  (Tex.Cr.App.)  Charge  on  provok- 
ing diffictdty  held  appropriate.— G«ni«r  v.  State. 
389. 

<@=>3I0{3)  (Mo.)  No  error  in  refusing  to  in- 
struct as  to  grade  of  assault  not  involTing  in- 
tent to  kill.— State  v.  Oruts,  602. 

(D)  T«rdlet. 

<S=33I2  (Mo.)  Verdict  of  gailtr  of  murder  in 
the  second  degree  sufficient.— wate  T.  Likens, 

G78. 

IX.  NBW  TRIAL. 

^=3310  (Tdx.CrJkpp,)  No  error  in  orermling 
motion  for  new  trial,  where  testimony  of  ab- 
sent witness  is  contradictory.— Jcmcs  t.  StKte, 

322. 

New  tnal  for  newly  discovered  evidence  prop- 
erly denied,  where  defendant  knew  «£  aamc 
before  trial.— Id. 
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X.  APPBAL  ANO  BRROB. 

^325  (Tex.CrJ^pp.)  Failure  to  charge  onlaw 
«{  homicide  in  defeniw  of  one's  person  after 
tkrcats  Md  not  reTetalbla  mwj—liwn  r. 
State,  778. 

«s>332(2)  (Ky.)  Verdict  of  galHy  heU  not  re- 
sult of  pas^on  or  prejudice,  and  not  palpahlj 
or  flagrantly  agahist  the  evidence. — Clonlnger  v. 
Commonweatth,  536. 

«s>338(4)  (Ky.)  Withdrawal  of  tefltimon? 
from  jary  before  Bnbmisaion  of  ease  cared  er- 
ror tn  Introdnetion.— JoD««  t.  Oommonwealth, 
31. 

«s»340(4)  (Tex.CrApp.)  Brtora  m  obarge  as 

to  murder  immaterial,  where  conviction  was  for 
manalaufhtpr.— ShieWfl  v.  State,  779. 
4=3346  (Arte.)  Appellate  court  on  appeal  from 
conrictiOD  for  Tolmitary  manslaughter  ma; 
affirm  conviction  of  Invt^imtary  mansltngbter. 
—Trotter  v.  State,  177. 

XI.  SBXTEVCB  AlfD  PUNISHHBlfT. 
«S93S4  (Tax.Cr.App.)  Finding  relative  to  death 
peualte  that  defesdant  was  not  under  17  aup- 
ported  by  evidence.-— Florea  v.  State,  786. 

HUSBAND  AND  WIFE. 

8ea  IMvorce. 

nr.  BISABIUTIBi  AMP  PRimJBQBg  OP 
OOTBIRTIIIIB. 

(B)  T*m. 

4=s>l02  (Yex.)  Married  woman  liable  for  tort 
fa)  connection  with  removal  of  roof  on  her 
building.— Whitney  Hardware  Go.  v.  HcMeban* 
6S4. 

Wife  liable  for  tort,  though  connected  with 
contract.— Id. 

Wife,  aa  well  as  husband,  liable  for  wife's 
torta^Id. 

T.  WIFE'S  SBPARATB  BSTATB. 

<B>  Rtchts  SM«  l4i«MUU«a  ot  HwtenA. 

^»I46  (Tax.  Civ.  App.)  Husband  contracting 
for  his  wife  with  her  tenant  for  repidra  not  lia- 
ble to  tenant  for  negligent  performance.— Whit- 
ney Hardware  Co.  v.  MdUahan,  1117. 

<C)  LlMbllltlca  aad  CkarKoa. 

«s»(52  (Tax.)  Act  granting  married  woman 
power  to  manage  and  control  separate  estate 
carried  with  it  power  to  contract  with  her  ten- 
ant for  repairs.- Whitney  Hardware  Co.  t.  Mc- 
Mahan,  mST 

TI.  ACTIOHfl. 

^209(2)  (Ark.)  Under  Texas  statute  wife 
may  maintain  in  her  own  name  action  for  per- 
atmal  Injuries,  damages  therefor  not  being  com- 
moni^  property.— Texarkana  A  Vt.  Smith  By. 
Co.  T.  Adcock,  866. 

^s>209(3)  (McApp.)  In  case  of  injury  to 
married  woman  two  causes  of  action  arise,  one 
to  the  wife  for  pain  and  Buffering,  and  the  oth- 
er to  the  bnsbapd  for  hla  marluu  injury.— Al- 
exander V.  Kansas  City  Rys.  Co.,  66. 
^»209(3)  (Mo.App.)  Husband  entitled  to 
damages  for  loss  ot  wife's  society  and  serv- 
ices, without  direct  proof  of  value  thereof.— 
Baldwin  v.  Kansas  City  Rys.  Co.,  280. 

Husband  entitled  to  damages  for.  loss  of 
"consortium." — Id. 

^so2t3  (Tex.)  Feme  covert  liable  for  breach 
ot  contract  and  negligence  In  management  and 
control  of  her  separate  estate.— Whitney  Hard- 
warp  Co.  V.  SI'-Mahan,  694. 
«=>2I3  (Tex.Civ.App.)  Wife  liable  for  negli- 
gent performance  of  her  contract  with  her  ten- 
ant for  repairs.— Whitney  Hardware  Co.  v.  Mc- 
Mftban,  1117. 

Husband  mnat  be  joined  in  action  gainst 
wife  for  her  negligent  performance  of  contract. 
— M. 

th.  community  propbrty. 

«=9254  (Tex.Clv.App.)  Property  acquired  from 
rmts  and  revenues     wife's  separate  property 


Campbell- 


constituted  commonity^— I>av!8 
Hoot  Lumber  Co.,  167. 
«=»2fl8(2)  (T«x.OlvJkpp.)  Partition  did  not 
affect  community  property  as  against  creditor. 
—Davis  T.  Oampbell-Boot  Lumber  Co.,  107. 

IMPROVEMENTS. 
See  Municipal  Corporations,  4398S1-618. 

INDEMNITY. 

(Tex.Clv.App.)  There  is  no  right  of  ac- 
tion on  an  indemnity  contract  until  the  indem- 
nitee has  suffered  loss.— St.  Paul  Fire  ft  Marine 
Ina.  Co.  V.  Charlton,  862. 

<S=>I6  (Arfc.)  Evidence  held  to  sustain  Judg- 
ment in  favor  of  indemnitor  against  bondsmen 
who  compromised  liability.^landerson  v.  Mar- 
coni, 554. 

INDICTMENT  AND  INFORMATION. 

See  Homidde,  «s»127-142. 

m.  FO&HAI.  RB^DISITfas  OV  111- 
mOVMBlTT. 

«s>30  (Mo.)  Intfetmant  for  lAreaay  not  Inaof- 
fident  aa  to  return  grand  jury,  etc— State  r. 
McBrlde.  562. 

V.  RE4VI8ITBS  AND  SVPTICIBHCY  OF 
ACCUSATION. 

^s>IIO(5)  (Ky.)  Indictment  for  abortion  need 
noit  follow  language  of  statute. — Commonwealth 

V.  Allen,  41. 

«S3|I0(7)  (Mt.)  Fo>  arson   suffident   if  in 
language  of  statute.— State  v.  Bitter,  606. 
«s»l  10(18)  (Mo.)  Information  for  grand  lar- 
ceny in  language  of  statute  A«M  sufficient. — 
State  V.  Bloomer,  6B8. 

10(22)  (Ky.)  Charge  of  offense  In  lan- 
guage of  statute  sufficient. — Commonwealth  v. 
Louisville  &  N.  B.  Co.,  236. 
^=»l  10(31)  (T«x.Cr.App.)  Indictment  for  pos- 
sessing intoxicants  sufficient,  though  not  using 
expression  "had  in  his  possession.  — Rainev  v. 
State,  lia 

VI.  JOINDER    OP   PARTIBS,  OPFBN8B8, 

AND  cotnrrs,  dupuoity,  ahd 

BLBCTION. 

«s»I2S(l6)  (Ky.)  Indictment  charging  rail- 
road with  failure  to  provide  waiting  room  not 

duplicitouB  or  demurrable— Commonwealth  T. 
LouisviUe  &  N.  B.  Co.,  236. 

Charge  of  two  offenses  relative  to  waiting 
room  renders  indiftment  bad  for  duplicity. 
-Id. 

«=9 1 2S  (44)  (Tex.C^J^pp.)  Indictment  may 
charge  murder  of  two  or  more  by  same  >ct  iB 
single  count.— Jones  v.  State,  122. 

Vn.  MOTION  TO  dUASH  OR  DISHUS,  AND 
DBHCRRBR.  . 

«=>l37(i)  (TeK.Cr>pp.)  Information  not  sub- 
ject to  quashal  t>ecause  miBdesignating  court. 
— Dodaro  T.  State,  394. 

vnj.  AHBNDMBNT. 

€=:>I61(3)  (Mo.App.)  Amendment  after  ju- 
rors had  qualified  but  before  they  have  been 
sworn  to  try  issues  discretionary  with  court. 
— Stete  V.  (Gardner.  1057. 

IX.  IBSCBS,  PROOF,  AND  TARIANCB. 

®=9l7l   (Ky.)  Material    variance  defined.— 
Lowery  v.  Commonwealth.  234. 
<8=»I74  (Tex.CrJlpp.)  Principal  offender  may 
be  convicted  onder  indictment  cbarginr  hfm  di- 
rectly with  offense.— Jones  v.  State,  1^. 

XI.  WAIVBR  OF  DBFBCT8  AND  OBJBC- 
TIONfl,  AND  AlUBR  BY  VBRDICT. 

^=3(93  (Mo.)  Irregularity  in  indictment  for 
larceny  cured  by  statute  of  jeofails.— State  t. 
McBride,  592. 
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INFANTS. 

m.  PnOPKRTY  AND  COHVBYAKCBB. 

«=»29  <Ky.)  Retention  of  land  in  which  pro- 
ceeds of  sale  iove&ted  only  estops  infaot  to  at- 
tack validity  of  sale. — Beale  t.  Stroud.  622. 
^=341  (Ky.)  Purchaser  at  sale  of  land  has  no 
remedy  tor  loss  of  land  where  there  U  no  ex- 
press warranty  and  no  representatioas^Beale 
V.  Stroud,  522. 

4=942  (Ky.)  Warranty  of  title  in  commiHion- 
er's  deed  not  binding  on  infaoC — Beale  t. 
Stroud.  622. 

Til.  ACTIONII. 

<=>98  (Ky.)  Conveyance  of  land  with  war- 
ranty presumed  unauthorized  when  petition 
does  not  allege  authority.— Beale  v.  Stroud,  522. 

INJUNCTION. 

II.  SVBJBCTS  OF  PROTBCTIOH  JJCD 
RBLIBP. 

(B)  PvMlo  Oflleera  and  Boarda  and  Mn- 
aioipalltlaa. 

^»74  (T«.CIvJkpp.)  Courts  cannot  invade 
diacretftm  to  correct  miatakea  of  judgment.— 
Board  Permanent  Road  Com'ra  of  Hunt 
Connty  v.  Johnaon,  859. 

INSOLVENCY. 
See  Aaaignmests  for  Benefit  of  Creditors. 

INSPECTION. 

€s»2  (Tenn.)  Factory  Inspection  Act  jprovi- 
sion  for  inspection  fees  held  not  violative  of 
constitutional  rule  of  uniformity  in  taxation. — 
Athens  Hosiery  Mills  v.  Thomason,  904. 

INSTRUCTIONS. 

See  Crimind  Law,  «s»755i^-S44;  Trial,  ^ 
186-296. 

INSURANCE. 

la.  IlfSURAHCH  AGBNTS  AND  BBOKBRS. 

(A)  Avcner  Cor  Inanr«r. 

9=984(4)  (Tex.CivJKpp.t  Insurer's  agreement 
with  agent  as  to  renewal  held  not  to  supplant 
prior  agreement. — Hartford  Life  Ins,  Co.  v. 
Patterson,  814. 

^=^92  (Ky.)  Evidence  held  not  to  show  agency 
for  defendant  insurer. — Urove  Lodge  No.  274, 
I.  O.  O.  F.,  T.  Fidelity  Pheniz  Ina.  Co..  216. 

T.  THB  OOMTRACT  iH  OBRBBAI^ 

(A)  nature,  Reanlaltea*  «nd  Validity. 

4=»I33(I)  (T«x.C)vJKpp.)  Life  insurance  poli- 
cy provision  that,  if  insured  die  within  six 
months,  only  one-half  of  amount  will  be  paid, 
contravenes  statute  prohibiting  settlement  for 
leas  than  face  of  policy. — American  Nat.  Ina. 
Co.  T.  Dixon.  165. 

4=»I36(2)  (TM.CIv.App.)  Manual  delivery  of 
policy  unnecessary,  wnere  issued  and  mailed 
to  agent  for  dolivery. — ^Denton  v.  Kansas  City 
Ufe  Ins.  Co.,  436. 

4B»I36(4)  (T»x.Clv.App.)  Delivery  of  policy 
during  appUcant'a  good  henlth  is  condition 

Erecedent  to  liability.— Denton  v.  Kansas  City 
life  Ins.  Co.,  436. 

Policy  delivt>ry  not  unconditional  where  agent 
directed  to  ascertain  applicant's  health  before 
delivery. — Id. 

Where  application  provided  that  the  policy 
should  be  void  unless  delivered  to  assured 
while  in  good  health  there  was  not  an  nncon- 
ditional  acceptance  of  the  risk. — Id. 

Implied  delivery  by  placing  in  mails  held  not 
binding,  where  insurer  had  no  knowledge  of 
snbsequent  illness  of  insured. — Id. 

Applicant  taken  with  influenza  not  in  "good 
health"  within  policy  condition  of  delivery  dur- 
ing applicant's  good  health.— Id. 


(n}  Conatructlon  and  Opera(i»a. 

€=»I46(3)  (MoJkpp.)  Plain  forfeiture  daiM 
will  be  enforced.— -£<lnis  t.  Mutual  Benefit  life 

Ins.  Co..  653. 

•8=>I46(3)  (Mo.  App.)  Ambiguous  proriBoa 
should  be  construed  in  favor  of  insured. — Botk- 
mann  v.  Metropolitan  Life  Ina.  Co.,  1007. 

Where  provisions  of  policy  are  plain,  tt* 
court  can  indulge  in  no  forced  cooatmetian. 
-Id. 

Tni,  CAirCBUATIOIl,  gCBRBirDBB,  ABJUI- 

DOJfimHT,  on  nBBcnsioH  or  pougt. 

<S=s>232  (McApp.)  No  cancellation  of  wiiiey 
where  agents  promised  to  cancel  but  neglected 
to  do  so  before  loss.— Clark  v.  Fidelity-Pfaenis 
Fire  Ins.  Co.  of  New  Tork.  74. 

IX.  AVOIDANCB  OF  POLICY  KOB.  SnSBEP- 
RBSBNTATKOIV,  PRAVB,  OR.  BREACB 
OF  WAJUKAMTY  OR  COMDITION. 

<0  Hatters  Relating  to  PcraoB  laaared. 

^=^300  (McApp.J  Voluntary  application  of  re- 
serve of  paid-up  insurance  does  not  waive  for- 
feiture.—Elms  T.  Mutual  Benefit  Life  Ina.  Co. 
663. 

Z.  rORPESITURB!  OP  POUDT  POR  HRKACH 
OF  PROMISSORY  WARRAlVrY.  COVB- 
NANTf  OR  OOHDinOH  SCBSBHtCRKT. 

(AJ  firoaads  la  GieBcral. 

«=>308  (Tex.Coin.App.)  Anti-technicality  stat- 
ute not  applicable  to  breaches  which  could  in  o& 
event  contribute  to  loss. — Humphrey  Nations^ 
Fire  Ins.  Co.  of  Hartford,  Conn.,  750. 

(Bt  Noapayaieat  of  Premiaaia  ar  leaf 
■Mate. 

«»349(l)  (Mo.App.)  Policy  held  to  ^kroridefor 

forfeiture  for  nonpayment  of  prenuam. — ^Elms 
V.  Mutual  Benefit  Life  Ins.  Co.,  653. 
«=»340(4)  (MoJ^pp.)  Provision  for  deductioii 
for  indebtedness  held  not  to  apply  where  p^^iq- 
was  forfeited.— Elms  v.  Mutual  Benefit  Life  Ins. 
Co.,  653. 

^360(3)  (Mo.App.)  Reserve  under  pt^ 
held  forfeited  for  nonpayment  of  premiumi.— 
Elms  v.  Mutual  Benefit  Life  Ins.  Co.,  653. 

In  absence  of  statute  forfeited  reserve  a 
property  of  company. — Id. 

^360(3)  (Mo.App.)  Policy  not  forfeited  for 
nonpayment  of  premiums  when  insured  waa  en- 
titled to  sick  benefits  sufficient  to  pay  prenu- 
uma. — North  v.  National  Idfe  &  Accident  lot. 
Co.  of  Nashville,  Tenn.,  6*;. 

Specific  order  from  insured  to  apply  miA  ben> 
efits  in  iMiyment  of  premiums  not  necessary. 
— Id. 

<e=s>360(3)  (Mo.App.)  Member  not  entitled  to 
have  assessment  paid  out  of  so-called  guarantv 
fund.— Hay  v.  Bankers'  Life  Co.,  1035. 
®3>36l  (ArlL.)  Insured's  cUrection  to  bank  au- 
:  thorized  to  collect  premlnma  to  pay  premtutD 
I  and  chnrgc  to  Insured's  account  had  ruS- 
\  cient  payment.— Illinois  Bankers'  Life  Ass'n  t. 
'  Dowdy.  183. 

i<S=9367(l')  (Mo.App.)  Provision  for  paid-up 
I  insurance  held  unconditional.— Bothmaim  r. 
I  Metropolitan  life  Ins.  Co.,  1007. 

®=>368(.l)  (Mo.App.)  Clause  giving  right  to 
I  paid-up  insurance  not  inconsistent  with  forfei- 
!  ture  clause.— Elms  v.  Mutual  Benefit  Life  Ini. 

Co.,  653. 

XI.  RSTOPPEL.     WAIVER,     OR  AGRBB. 
HBNTS  AFFECTING  RIGHT  TO  AVOID 
OR  FORFEIT  POLICY. 

I  €=»388(3)  (Mo.App.)  Where  insured  procnr- 
I  ed  other  insurance  in  belief  induced,  by  agents 
I  of  company  that  polity  was  canceled,  company 
1  estopped  to  assert  defense.— Clark  T.  Fldeiity- 
1  Phenix  Fire  Ins.  Go.  of  New  Tork.  74. 
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risk^  and  causbs  of  lobs. 

i'Ey  Accident  and  Health  Inaarnnce. 

«=>466  (Mo.App.)  Disease  resulting  from  ac 
<ridental  mjury  witiiin  accident  polic;.— Ander- 
son V.  Mutual  Benefit  Health  ft  Aeddent  AsB'n, 
75. 

Xin.  KXTBHT  OF  LOM  AlfD  K<XABIUTY 
or  IW8URER. 

(C)   Onavantr  lademnltr  InanMace. 

^=»5I4  (Tex.Clv.App.)  On  loss  of  bonds  in 
inail,  insured  bank  had  right  of  action  against 
iniiurer'  under  indemnity  policy,  trancferaole  to 
plaintiff.— St.  Paul  Fire  &  Marine  Ins.  Oo.  t. 
Charlton.  862. 

(Bl)  Acoldent  and  Bealtk  Inanrance. 

9=>525  ( Mo.App.)  Where  insured  could  not  lie 
in  bed  because  of  bad  heart,  he  was  "confined 
to  bed"  urithin  iKilicr.— North  t.  National  Lite 
&  Accident  Ins.  Co.  of  NasbTille,  Teun.,  865. 

XIV.  NOTICB  AND  PROOF  OF  LOSS. 

«»548  (TeK.Con.Ap p.)  AuU-tecbnicallty  stat- 
ute not  applicable  to  breaches  such  as  breach  of 
proTlsion  (or  examination  after  loss. — Hum- 
phrey T.  National  Fire  Ins.  Oo.  of  Hartford. 
Conn.,  750. 

Policy  regnirement  of  examination  of  insured 
after  loss  luld  a  material  condition. — Id. 

Reqairement  that  insured  submit  to  examina- 
tion must  be  reasonably  enforced. — ^Id. 

Insured  has  right  to  bare  attorney  present 
at  examination  after  loss.— Id. 

Insured,  failing  to  submit  to  examination  aft- 
er loss  on  reasonable  notice,  may  do  so  later. 
—Id. 

XTI.  RIGHT  TO  FROCHBDS. 


.  >S85(I>  (MoJVpp.)  Deceaaed'a  buslnnd  held 
entitled  to  sue  on  industrial  insurance  poUcr  tor 
sick  benefits,  though  not  administrator.— North 
T.  National  life  ft  .^cident  Ins.  Go.  of  Nasb- 
Tille. Tenn..  666. 

ZVXIK.  ACTK01C§  OX  POI.ICIKS. 

(MoJ^pp.)  InalBtence  upon  one  of  aev- 
eral  known  groonds  of  defense  may  ccmatitate 
waiver  of  others.— Hoy  t.  Bankers'  Ufe  Co., 
108S. 

«=»6I5  (Tox-ConU^pp.)  Refusal  to  submit  to 
examination  after  loss  does  not  avoid  policy, 
but  only  suspends  right  of  recoTcnr  until  exam- 
ination.—Humphrey  V.  National  Fire  Ins.  Oo. 
of  HartfoTd,  Conn.,  750. 

«=»623<l)  (MaJ^pp.)  Ground  of  defense  may 
be  waived.— Hay  v.  Bankers'  life  Co.,  103S. 
®»623(4)  (Mo.App.)  Insurer  held  to  have 
waived  as  matter  of  law  the  right  to  resist  re- 
covery on  the  ground  that  action  was  not 
brought  within  a  year.— Hay  v.  Bankers'  Life 
Co.,  1035. 

^»637  (Tex.Clv.App.)  Automobile  purchaser's 
petition  seeking  to  recover  on  fire  and  theft  pol- 
icy on  car  demurrable  in  not  showing  assign- 
ment of  policy  to  him.— Indemnity  Co.  of  Amer- 
ica V.  Mnhaffey.  R81. 

«=>640<2)  (Tex.ComJKpp.)  Insurer  can  defend 
on  ground  of  insured's  failure  to  submit  to  ex- 
amination only  if  pleading  nnd  proving  that  the 
time  and  place  of  examination  were  reasonable. 
—Humphrey  v.  National  Fire  Ins.  Oo.  .of  Hart- 
ford. Conn..  7.'iO. 

«=»646(3)  (Mo.App.)  Beneficiary  has  burden 
oC  showing  member  was  in  good  standing  at 
time  of  death.— Hay  v.  Bankers'  Life  Co.,  1035. 

Certificate  is  proof  of  good  standing  at  time 
of  issuance,  and  such  good  standing  wUl  be  pre- 
sumed to  continue. — Id. 

^646(4)  (Mo.App.)  Insurer  has  burden  of 
sustaining  defense  of  forfeiture  for  nonpayment 
of  as6cs.>4ment. — Hay  v.  Bankers'  Life  Co.,  10^. 

Burden  of  proving  nonpayment  of  assessment 
continuett  on  insurer  throughout  trial.— Id. 
$s>646(6)  (Mo.)  Burden  onnlaintiff  to  prove 
death  caused  accidentally.— PhtlllpB  v.  Travel- 
ers' Ina.  Co.  of  Hartford,  Conn.,  947. 


Improper  to  build  on  inference  of  fall  from 
fact  of  bruise  inference  that  such  fall  was  re- 
sult of  accident  rather  tian  disease,  and  that 
such  fall  proximately  caused  insured's  deaOi. 

— Id. 

^s»646(7)  (Mo.App.)  No  presumption  againat 
suicide  where  facts  appear.— Thompson  v.  Busi- 
ness Men's  Acc,  Ass'n  of  America,  1049. 
«=s>6SI(2)  (Tex.Cjr.Apii.)  Letter  from  com- 
pany, instrncting  local  agent  to  ascertain  wheth- 
er- insured  in  good  health  before  delivering 
policy,  held  competent.- Denton  v.  Kansas  City 
Life  Ins.  Co.,  433. 

®=3665(3)  (Tex.Com.App.)  Evidence  held,  to 
support  jury  finding  that  time  and  place  fixed 
for  exandnation  were  unreasonable. — ^Hum- 
phrey r.  National  Fire  Ino.  Oo.  of.  Hartford, 

Conn..  750. 

®=9665(5)  (Mo.)  Evidence  held  to  show  as 
clearly  that  insured's  foil  caused  by  disease  as 
by  accident.— Phillips  v.  Travelers'  Ins.  Co.  of 
Hartford.  Conn..  947. 

«=>6d5(6>  (Mo.App.)  Evidence  held  sufficient 
to  justify  jury  in  finding  plaintiff  mistaken  in 
condusion  assured  committed  suicide.— Thomp- 
son V,  BualneBB  Men's  Acc.  Ass'n  of  America, 
1049. 

«=»66B(I)  (Mo.App.)  Evidence  adjuster  can- 
celed policy  and  threatened  to  sue  insured  held 
to  raise  question  of  vexatious  refusal  to  pay. 
—Anderson  v.  Mutual  Benefit  Health  &  Acci- 
dent Ass'n,  76. 

^=»668(ll)  (Mo.)  No  isHue  for  jury  as  to  in- 
sured's death  being  caused  by  accidental  fall.— 
Phillips  v.  Travelers*  Ins.  Co.  of  Hartford, 
Conn.,  947. 

«=9668(ll)  (Moj^pp.)  Evidence  AeM  sufficient 
to  take  to  the  jury  the  question  whether  disease 
resulted  from  accidental  injury.— Anderson  v. 
Mutual  Benefit  Health  &  Aeddent  Ass'n,  76. 
^s»668(l2)  (MO.App.)  Evidence  contradicting 
admission  of  suicide  held  suffident  to  carry  to 
jury  question  whether  death  'accidental.— 
Thompson  v.  Business  Hen'a  Acc.  Ass'n  of 
America,  1(H9. 

«B9668(I4)  (MaJ^pp.)  Fraud  by  agent  in  se- 
earing  release  from  insured  is  question  for  jar^. 
—Anderson  v.  Mutual  Benefit  Health  &  Acci- 
dent Ass'n,  75. 

^=3669(10)  (MoJVpp.)  Instruction  on  acci- 
dental injury  as  proximate  cause  of  disease 
held  correct.— Anderson  v.  Mutual  Benefit 
Health  &  Accident  Ass'n,  75. 


See  Usurj. 


INTEREST. 


III.  TIMB  AND  COHPUTATIOIV. 

«=a50  (MoJKpp.)  Tender  stops  running  of  in- 
terest.— Bothmann  t.  Metropolitan  Life  Ins. 
Co.,  1007. 

INTOXICATING  LIQUOB& 

VI.  OFFBHSBS. 

«=»t37  (T«x.C^J^pp.)  Defendant  who  used 
equipment  already  on  premises  guilty  of  hav- 
ing it  in  possession. — Tbielepape  v.  State,  769. 
«=9l6S  (Tex.Crj^pp.)  One  woo  advised  pur- 
chaser as  to  procurmg  liquor  is  not  a  principal. 
—Chandler  v.  SUte,  105. 

VIII.  CRIMINAL  PROflRCUnOHB. 

4=»233(2)  (Ark.)  Testimony  concerning  find- 
ing of  whisKy  near  defendant's  home  admis- 
sible.- Robertson  v.  State,  865. 
«»233(2)  (Tex.Cr.App.)  Teatlmonf  that  de- 
fendant bad  whisky  in  possession  hke  that  in 
juRS  in  bis  bam  admissible.— Thielepape  v> 
State,  769. 

®=9236(6</2)  (Tax.CrJ^pp.)  Evidence  insuffi- 
cient to  sustain  a  conviction  of  unlawful  pos- 
session.- Chandler  v.  State,  108. 
«s>236(6V'2)  (T«(.CrJlpp.)  Bridenee  held  to 
sustain  conviction  of  having  Uqiuw  in  imw- 
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«eBflioa.— ThieleiMpe  t.  State,  773  (second 
cue), 

«=3236(I9)  <Aric.)  Bvidence  AeM  su£Bdeot  to 
show  defendADt  mannfftctared  liquor. — Robert- 

BOn  y.  State,  865. 

«»236(I9)  (T«x.Cr.ApB.)  ETidence  held  suf- 
ficient to  eustaio  conviction  of  having  illicit 
e^ipmmt  in  possession.— Tbielepape  t.  State, 

4s»236(l9)  (T*x.CrJVpp.)  Evidence  held  to 
■aatain  conviction  o(  illicit  manufactuxe.— ' 
Thietepape  T.  State,  778  (first  cas^. 

JEOPARDT. 

See  Criminal  Law.  ^195-200. 

JUDGES. 
See  Jastices  of  the  Peace. 

JUDGMENT. 

For  jadgmenta  in  particular  actions  or  proceed- 
ings, see  alao  the  variouB  apecific  toplca. 

For  review  of  jndgmento,  see  Appeal  and  Br- 
ror. 

IT.  BT  DBFAUI/T. 
<B>  OpenlBir  OP  Setttnv  Aalde  Defiivlt. 
«B>I39  (TexXivJVpp.)  Discretion   in  setting 


aside  of  Judgments  cannot  be  arbitrarily  ex- 
ercised.~Hubb-Digg8  Co.  v.  MitcbeU,  425. 
(^143(3)    (Tex.  CIv.App.}  Default  entered 


against  corporation  set  aside,  where  neither 
officers  nor  attorneys  of  corporation  bad  ac- 
tual knowledge  of  service  of  citation  until  aft- 
er judjtments.— Hubb-Diggs  Co.  v.  Mitchell,  425. 
«=3l45(4)  (Tex.ClvJlppj  Answer  to  petition 
aUeging  illegal  contract  heJd  to  present  a  mer- 
itonooB  defense  on  motion  to  set  aside  de- 
faolt-^nbb-DigKs  Co.  T.  Bfitchell,  420. 

VI.  OM  TRIAL  OP  I8SIIK8. 
(B)  ParllM. 

<8=>238  (Tox.ClvJ^pp.)  Becoverr  authorised 
against  one  under,  allegation  that  two  parUesto 
contract  Diade  promise.— fxiddr  t.  Childera, 
172. 

<(9  Oonfonvlty  to  Proeoest  PleKdlBsa^ 
PreotM,  anA  Terdlet  or  Plmdlnva. 

*ai25r(l)  (T«X«n>pp.)  Judgment  must 
conform  to  isaoea  pleaded.— Baker  t.  Shafter. 
349, 

«s»256(2)  (T«K.Ceni.App.)  Courts  mar  not 
ignore  findings  and  pass  judgment.— Baker  t. 
Shafter,  349. 

€=»256(2)  <Tex.Clv.App.)  Judgment  errone- 
ous as  not  conforming  to  special  findings. — 
Pickrell  v.  Imperial  Petroleum  Co.,  412. 
«s>256(6)  (Ark.)  Judgment  for  twice  amount 
ot  jnrfs  verdict,  under  statute  allowing  double 
damages,  proper^Frauentbal  t.  Morton,  884. 

Till.  AMRNDMBlfT.  CORRISCTTON,  AND 
RBVIHW  IN  SAHB  OOITRT. 

«»333  (Tex.Cem.App.)  Answer  to  motion  for 
correction  of  judgment  entry  could  raise  is> 
sue  as  to  fraud  in  rendition  of  judgment.— 
Waggoner  v.  Koight,  857. 

Answer  to  motion  for  correction  of  Judgment 
entry  held  to  raiae  iasae  as  to  fraad  in  ita  ren- 
dition.—Id. 

IZ.  OPBirilllO  OR  VACATIHO. 

«:=9342(l)  (Mo.App.)  Judgment  in  vIolatioQ  of 
stipulation  may  be  set  aside  after  expiration 
of  term.— Stevens  T.  Kassaa  City  li^t  &  Pow- 
er Co..  1006. 

«»342(2)  (Mo.App.)  Judgment  n^nktng  allow- 
ance to  widower  as  separate  property  could  not 
be  set  aside  after  term.— In  re  Scbill's  Estate, 
641. 

XII.  CONSTRCCTION  AND  OPERATION  IN 

«»52S  (Tex.Coii.App.)  Recital  as  to  ri^ts  of 
eodefendanta  as  tdauoed  in  tlieir  answer  A«td 


not  adindicttloB  between  thnn.— Iialdaclter  t. 
Palmer,  862. 

xiT.  coHCLvervBusBM  or  AMUVm- 

OATIOIV. 
(B)  Poraoma  Comaladcd. 

<^702  (Tex.ComJ^pp.)  Judgment  in  suits 
asaiDst  persons  licensed  by  the  state  to  ex- 
plore for  oil  not  binding  against  tbe  state.— 
Prairie  Oil  &  Oaa  Co.  v.  State,  108S. 

(C>  Matton  0«Ml«4od. 

^3»74l  (Tex.  Com.  Aps.)  In  proceedings  on 
motion  to  correct  judgment  entry,  where  an- 
swer to  motion  alleged  invalidity,  order  htld 
res  judicata  as  to  validity  of  jud^ent,  tiiough 
issue  was  not  expressly  decided.— Wsggoner  v. 
Knight.  357. 

®=>743(2)  (Me.)  Judgment  held  not  to  estop 
trustee  from  obtaining  possession.— Watson  v. 
Hardwlck,  964. 

(D)  Jndirmenta  In  Partlealar  CImbch  ot 
AeCloMH  and  ProcccdliiBa. 

<^747(5)  (Ky.)  JodgmenC  in  suit  to  qniet  ti- 
de between  jwrtieB  to  action  for  waste  acfrf  bar 
to  assertion  of  tltie  by  defendanL— Adama 
Bates.  238. 

JUDICIAL  POWEB. 

See  Oonstitiltional  Law,  ^70. 

JUDICIAL  SALEa 

«=>52  (Ky.)  No  implied  warranty  of  title  and 
doctrine  of  caveat  emptor  ai^lies.— Beale  v. 
Stroud.  522. 

Purchaser  will  be  relieved  before  confirmation 
but  not  dftarwuda  if  be  will  aoqnire  no  title. 
-Id. 

See  Criminal  Lav,  <-i>OBl  068. 

II.  RIGHT  TO  TRIAL  BY  JVRT. 

«=s>28(l7)  (Mo.)  Where  defendant  in  snit  in 
eqni^  to  cancel  notes  set  up  counterdaim  at 
law,  plaintiff  could  not  claim  trial  by  Jury. — 

Thomas  v.  Ooodrum,  571. 

«=s>34(3)  (Ky.)  Court  not  empowered  to  di- 
rect verdict  against  defendant  whoseplea  it  not 
guilty^Bardin  v.  Commonwealth,  206. 

IT.  SUMMONING,  ATTEND  A  NCB,  DIS- 
CHABGO,  AND  COHPBN8ATION. 

«»>72(3)  (Ky.)  Denial  of  motion  that  sheriff 
in  Bommoning  extra  jurora  be  instructed  to 
make  no  distinction  between  men  and  women 
not  error.—Tumer  t.  Commonwealth.  518k 

T.  COHPETBNCV  OP  JOROBS,  CHAUJBKQ. 
BS,  AND  OBJECTIONS. 

€=s>97(l)  (Mo.)  Challenge  for  cause  on  ac- 
count of  juror's  prejudice  Jkcirf  properly  orer- 
ruled.— Richardaoa  t.  Kansas  Oil?  Rya.  On., 

9S8. 

«=>109  (Tex.Cr.App.)  Court  may  not  of  own 

motion  set  aside  juror.— McOowen  v.  State,  763. 
^110(3)  (Tex.Cr.App.)  Accused  may  waive 
challenge  of  juror  not  householder  or  free- 
holder.—McGowen  V.  State,  768. 

TI.  IMPANELING  FOR  TRIAL  AND  OATH. 

<3s>l4»  (Mo.)  That  juror's  wife  was  injured 
daring  trial  as  a  passenger  on  defendant's  lines 
held  no  ground  for  discharge  of  jury.— Bitdiard- 
son  V.  Kansas  City  Rys.  Co.,  ^8. 

Defendant  claiming  prejudice  of  jaror  be- 
cause of  injury  to*jurore  wife  during  trial  has 
burden  of  proof.— Id. 

JUSnCES  OF  THE  PEACE. 

III.  CITIIj  JURISDICTION  AND  AU- 
THORITY. 

^:=»44(3)  (Mo.)  Jurisdiction  in  tort  action  de- 
termined by  demand.— Peter  Haoptmann  To- 
bacco Co.  T.  UnverfwOi,  62& 
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rr.  pRociBDrRBi  itt  crvn.  casbs. 

«»90  (M«.App.)  Pleadings  considered  u  Mt- 
ting  out  detaila.— Slack  v.  Whitney,  1060. 
4=»93  (Mo.App.)  Answer  Acid  to  state  proper 
"couDterdaim.'*— Slack  t.  Whitney,  1060. 

V.  RBVIBW  OP  PROCSBDISCA 

(A)  Appeal  and  Brror. 

^160(3}  (Mo.App.)  Notice  of  appeal  hejd 
sufficient.— Rainey  v.  Reorganized  Church  of 
Jesus  ChriKt  of  the  Latter  Day  Saints,  1017: 
Wolf  T.  Mai  ples,  1019. 

«=»I6I(3)  (Mft.)  Apneal  from  default  Judg- 
ment  in  justice  court  an  ^pearooce. — Peter 
Hauptmann  Tobacco  Co.  t.  Unverferth,  628. 
4=»I79  (McApp.)  Verdict  on  appeal  held  suf- 
ficient without  itemising  finding  on  counter- 
daim.— Kack  v.  Whitney,  lOOa 

LANDLOBD  AND  TENANT. 

I.  OBBAVIOIV  AlfD  BXISTHVOB  OP  THB 

RlfiLATlON. 

^S9l  (MiKApp.)  Bdation  may  arise  from  priv- 
ity of  contract  or  privit?  of  estate— Oeyer  T. 
Etanham,  61, 

m,  MsAmuAt«D*n  tfixk  asd  bbtkbsiox. 

(B)  Katoppel  of  Tenant. 

^3»61  (Ark.)  Tenant  cannot  Maputo  title  of 
landlord.— Lewis  t.  Harper,  874. 
9=»65  (Ark.)  Tenant  cannot  dispute  title  of 
purchaser  from  landlord.— Ijewis  v.  Harper,  874. 
«=s>66(2)  (T«(.Civ.App.)  Landlord  Acid  not 
charged  with  notice  of  diange  of  possession 
from  tenants  at  will  to  their  former  agent— 
Lobit  V.  Dolen,  831. 

^69(3)  (Tex.Clv.App.)  Agent  of  tenants  at 
will  A«M  charged  with  notice  of  Undlord's 
rights.— Lobit  T.  X>oIen.  831. 

Agent  of  tenants  at  will  held  to  stand  in 
em^oyer's  shots,  and  not  entitled  to  claim  ad- 
verse^ until  landlords  had  notice.— Id. 

IV.  TERMS  FOR  YBARS. 

(C)  Bxteaslons.  Renewals*  «nd  Options  to 
Pnjreiiaae  or  flail. 

«a»83(i)  (Ky.)  Privttege  to  "renew"  or  ex- 
tend not  identical,  but  construction  depends  on 
intention.— Koiy  Theater  Co.  t.  Love,  24». 
^s»84  (Ky.)  Surrender  by  one  leasee  of  cor- 
porate charter  held  not  to  invalidate  an  exten- 
sion.—Koiv  Theater  Co.  v.  Love,  240. 
^=»85i/2  <Ky.)  Though  pK>vision  be  deemed 
one  for  renewal,  lessor  cannot  evict  lessee  who 
tendered  new  lease. — Kozy  Theater  Co.  v.  Love, 
240. 

Assignees  of  reversion  take  lease  as  con- 
strued by  the  parties. — Id. 
«=986(2)  (Ky.)  Notice  of  desire  to  continue 
lease  given  by  only  two  of  the  several  leisseea 
AeM  binding.— Kosy  Theater  Go.  v.  Lore,  2^ 

(D)  Termination. 

«=s>l  1 1  (Arfc.)  Relation  ceases  upon  disavowal 
of  landlord's  title.— Lewis  v.  Horper,  8^4. 

Vn.  PRBHISEIB  AND  BXJOrMBHT  AHD 
VSEl  THEREOF. 

(BS)  Injwles  from  Danpreroaa  ev  DefeetlYe 

CondKlon. 

4E=>I69(II)  (Ky.)  Responsibility  for  injury  to 
isontractor's  workman  by  elevator  A«ld  for  jury. 
—John  R.  Coppin  Co.  v.  Richards,  229. 

Vin.  RENT  AND  ADVAHCB8. 
(4)  RiBht*  and  I.labilltlec. 

«=>208(2)  (Mo.App.)  Lessee's  assignee  liable 
for  rent  regardless  of  his  actual  entry.— Oeyer 
T.  Denham,  01. 

^»208(4)  (Mo.App.)  Lessee's  assignee,  who 
reassigned  lease  to  lessee,  liable  for  rent  for 

Eeriod  subsequent  to  reassignment. — Geyer  v. 
IraJiam,  GL 


IX.  RE-ENTRY  AND  RHCOTBRY  OF  POS- 
SESSION BY  LAITDIiORD. 

®=>290(2)  (Mo.)  Lessee  who  holds  over  with 
knowledge  that  lease  cannot  be  renewed  guilty 
of  unlawful  detainer.— BonGIs  v.  Martin's  Food 
Service  Co.,  60. 

X.  RENTING  ON  SHARES. 

•8»326(l)  (Ark.)  Rent  agreement  AeZd  not  to 
include  volunteer  hay  crop,  but  only  cultivated 
grains.-i-Porter  v.  Vail.  3. 

LABCENY. 

See  Receiving  Stolen  Goods. 

I.  OVFESSES  AMD  RESFONSIBILITy 

THEREFOR. 

«=»7  (Tex.Cr>pa.)  Defendant  not  guilty  if  he 

took  timber  from  bam  <^  which  he  had  control; 
"owner."— Fleiachman  v.  State.  ot)7. 

U.  PROSECUTION  AND  PDKISHHENT. 
(A)  Indietment  and  Infanaatlon. 

€=^29  (Tex.Cr.App.)  Information  for  theft 
held  not  to  have  used  words  equivalent  to 
■fraudulently."— Phillips  v.  State,  400. 

<B)  Bvldenee. 

«s>4l  (T0X.Cr.App.)  State  required  to  prove 
that  automobile  found  in  defendant's  possession 
was  that  claimed  to  have  been  atolen.— Hunt  v. 
State,  775. 

«»43  (Mo.)  Question    asked    defendant  on 

cross-examination  as  to  acts  of  third  person  not 

erroneous. — State  v.  Bloomer,  666. 

^=»43  (Tex.Cr.App.)  Evidence  of  amount  paid 

and  price  per  bushel  is  admissible  to  show  qaan> 

tity  of  wheat— Davis  v.  State,  784. 

®=>S5  (Ark.)  In  a  prosecution  for  larceny, 

evidence  held  sufficient  to  sustain  conviction. — 

Townsend  v.  State,  1. 

C=355  (Tex.Cr.App.)  Circumstances  Aeltf  not 
sufficient  to  overcome  presumption  of  inno- 
cence.—Lemon  V.  State,  888. 
«=»9S  (Tax.CrjMip,)  Evidence  Ae(d  not  to  sus- 
tain conviction  ntr  theft  of  wheat. — Davis  v. 
State,  784. 

^s>97  (Me.)  Evidence  Aeld  to  warrant  finding 
that  defendant  attempted  to  convert  hogs  with 
knowledge  of  nrosecntor'a  ownership. — State 
V.  Bloomer,  568. 

®=>62(2)  (TeK.CrJVpp.)  Want  of  consent  not 
inferred  from  other  circumstances,  where  own- 
er, though  a  witness,  did  not  testify  with  ref- 
erence thereto.— Hunt  v.  Sute,  776. 
<S»>«4(I)  (Tex.CrJkpp.)  Evidence  of  posses- 
sion Md  not  to  justify  inference  of  guilt.— 
Lemon  V.  State,  388. 

<S=^5  (Tsx.Cr.App.)  Evidence  held  sufficient 
to  sustain  conviction  oC  theft  of  seed  cotton, — 
Crisp  T.  State,  31)2.  ' 

(CD  Trial  and  Review. 

«=»68(l)  (Ky.)  Evidence  Aold  to  make  ques- 
tion for  Jury. — ^Turaer  V.  Common woalth,  519. 
^=»75(2)  (Mo.)  JnBtmction  not  errooeoQs  be- 
cause not  in  terms  requiring  finding  that  taking 
was  felonioos  and  without  owners  consent. — 
Sute  V.  Bloomer,  668. 

^=977(2)  (Mo.)  Instruction  in  relation  to  re- 
cent possession  of  stolen  property  sustained  by 
evidence.-^tate  v.  McBridc,  602, 

LEASE. 
See  Landlord  and  Tenant 

LEGISLATIVE  POWER. 

See  Oonstitntional  Law,  «=>S2. 

LEVEES  AND  FLOOD  CONTBOL. 

of  district 
-Wflmartb  v. 


<3=»5  (Tex.  Civ.  App.)  Existence 
could  be  questioned  cmly  by  state- 
Reagan,  445. 
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(TncCIv^pp.)  Levee  improTemeat  dis- 
trict lawfully  created  in  so  far  as  commiBsion- 
e^  court  concerned.— Wilmarth  t.  Beagan, 

«=»7  (T«x.Clv.App.)  Court  of  <M  Appeals 
must  treat  as  concluded  questions  of  bouoda- 
riea  of  district,  etc.— Wilmarth  v.  Reagan,  445. 
«=3tl  (Tex.Clv.App.)  PlaintifEs  hsld  not  enti- 
tled to  maintain  suit  in  so  far  as  it  was  to  an- 
nul report  of  commissionerB  ot  appraiBement. 
— Wilmarth  t.  Reatran,  44S. 
«=934  (Tax.Clv.App.)  Bond  election  not  in- 
valid because  held  by  manager  alone. — ^WU- 
marth  v.  Reagan,  445. 

LIBEL  AND  SLANDER. 

II.   PRXTUiBaED  OOMBfUKICAVTOHfl  AND 
MAUCB  THBaEin. 

*=>4I  (Tex.Civ.App.)  No  recovery  in  case  of 
qualified  privilege  unless  malice  present.— Foley 
Bros.  Bry  Goods  Co.  v.  McCIaIn,  459. 
<^45(2)  (Tex.CivJKBp.)  Statement  of  store 
manager  relative  to  theft  by  employ^  held  qual- 
m^y^^ivil^d.— Foley  Broa.  Dry  Goods  Co. 

IV.  ACTIONS. 

(B)  Parties,  Prellnilnni>7  Fraocedlna;*, 
Md  Pl«ndlnc. 

^89(1)  (Tex.Clv.Ap p.)  Petition  AeW  to  atate 
cause  of  action,  though  not  alleging  special 
damages.— Foley  Bros.  Dry  Oooda  Co.  v.  Mc- 

Clain.  450. 

(C)  Kvldence. 

<^I0I(4)  (Tex.Clv.App.)  Plaintiff  has  burden 
in  case  of  qualified  privilege  to  show  statement 
waa  actuated  by  malice,— Foley  Bros.  Dry 
Ctoods  Co.  V.  McClain,  459. 
«=3ll2(2)  (Tex.Clv.App.)  Evidence  insuffi- 
cient to  justify  finding  of  malice  in  making 
r>harge  of  theft— Foley  Broa.  Dry  Goods  Co.  v. 
McClain.  459. 

LICENSES. 

See  Mechanics'  Liens. 

I.  B-OK  OCCUPATIONS  AMD  PRIVILBGBS. 
«=>I4(1)  (Ky.)  Motor  Vehicle  Act  of  1»20 
was  inteMed  to  embrace  all  atatatoxy  law  on 
subject— Lewis  v.  James,  BS6. 

LIENS. 

See  Attorney  and  Client.  <e=»lK^-192:  Vendor 
and  Purchaser,  <®=»257-274. 

(TBX.Coin.App.)  Purchaser,  who  accept- 
ed notes  in  part  payment  on  strength  of  recit- 
aiB  as  to  security  for  notes,  entilied  to  equi- 
table lian.— Rea  v.  Luse,  810. 

UFB  ESTATES. 

«5>28  (Ky.)  Petition  held  to  sUte  cause  of  ac- 
tion for  voluntary  waste.— Adams  v.  Bates,  238. 

LIMITATION  OF  ACTIONS. 
See  Advene  PosseBston. 

I.  STATOTBS  OP  LIMITATION. 

(B)  Llmltatlona  Applicable  to  Pnrtlcnlu 
Actlona. 

«=928(l)  (Tex.Com.App.)  Action  for  fraudu- 
lently inducing  plaintiff  to  subscribe  for  stock 
construed  as  one  for  rescission  not  governed  by 
the  two-year  sUtute.— Clark  v.  Texas  Co-Op. 
Inv,  Co..  381. 

II.  COMPUTATION  OF  PERIOD  OP 
LIMITATION. 

(P)  Isnornnce,  Mlvtalcc,  Trn»t,  Praad,  and 
Concealment  ot  Caone  of  Action. 

<t=»95(()  (Ky.)  Cause  of  action  on  gas  com- 
pany construction  bond  accrued  when  insuffi- 
dency  of  construction  discovered.— LouiBville 
Gas  &  laectric  Co.  t.  City  of  Louisville.  90&. 


(H)    Commeneement   ot  Aotlon    w  Otkcr 
Pvooeedlns. 

^127(6)  (Mo.)  Amendment  sabstitntijig  wid- 
ow for  administrator  in  action  for  wrooffd 
death  held  not  a  departure.— Drakopnlos  r.  Bid- 
die,  924. 

V.    PLBADISra,   BVIDBNOB.    TBEAI.,  AND 

«=>I77(2)  (Ky.)  Plaintiff  need  not  aJlece  fadt, 
showing  action  not  barred  by  statute. — AdBni« 
V.  Bates,  238. 

<^I82(2)  (Mo.App.)  Defense   of  limitatioru 

must  be  raised  by  pleading.— Jones  t.  Unnroe, 

«=»IS7  (Ky.)  Infancy  must  be  pleaded  to  bar 
running  of  statute.— Adams  v.  Bates.  238. 

UQUOB  SELLING. 

See  Intoxicating  laquora. 

LOST  INSTRUMENTS. 

(&=>8(i)  (Tex.Civ.App.)  Possession  not  inditt- 
ponsable  prerequisite  to  presumption  of  exist- 
ence of  deed.— Brovmfield  v.  Brat»on,  491. 
«»e(3)  (Tax.Civ.App.>  Execution  of  quit- 
claim deed  for  consideraticm  does  not  show  ac- 
quiescence of  heirs  in  presumed  deed. — Brovn- 
field  V,  Brabson,  4t>l. 

<@=323<l)  (Ark.)  Burden  is  on  grantor*  to 
show  lost  deed  contained  condition  BubBeqnmt 
—School  District  of  Newport  v.  J.  B.  Hold^a 
Land  &  Lumber  Co.,  805. 

^23(3)  (Aril.)  Evidence  held  not  to  suataia 
chancellor's  finding  that  lost  deed  contaioed 
condition  subsequent.— School  District  ct 
Newport  T.  J.  B.  Holden  Land  &  Lumber  Co- 

8B5. 

<^23(3)  (Mo.)  Endence  held  to  snsUin  find- 
ing against  claim  under  alleged  lost  de«d.- 
Tiede  v.  Tiede,  950. 

Evidence  insufficient  to  show  execatioa  and 
delivery  of  alleged  lost  deed.— Id. 

Evidence  insufficient  to  warrant  recoT»7  oa 
alleged  lost  deed.— Id. 

HANSLAUOHTE& 

^ee  Homicide. 

MABBIAGE. 

See  Divorce;  Husband  and  Wife. 

MASTER  AND  SEBVANK, 

I.  THE  RBLATION. 
(A)  Crentioa  and  BxlateMec 

«=>8(2)  (Mo.App.y  Employment  for  anoth^ 
year  presumed  from  contbuance  in  service.— 
Williams  v.  John  T.  Hesser  Coal  Co.,  680. 

(B)  Statatorr  Bevnlatlom. 

®=>I2  (Tean.)  Factory  Inspection  Act  con- 
stitutional.— Athens  Hosiery  Mills  t.  Thorns- 
son,  904. 

(C)  Termlnatlom  and  IHaeh«rK«. 

<S=>40(3)  (Mo.Ap|>.)  Evidence  held  to  sbow 
wrongful  discharge.— Williams  v.  John  T.  Hea- 
der Coal  Co..  680. 

«=»43  (Mo.App.)  Cause  of  diadiarge  qnesticn 

of  fact— Williams  v.  John  T.  Hesaer  Coal  Co- 

680. 

lU.   HASTBB'S  UABILITT  POR  nMHRIBS 
TO  SBUVAMT. 
<A)  Natare  and  Bxteat  in  Ocneval. 

«=»98  (Ky.)  Infant  hM  unlawfolly  emnl<»ed. 
—Louisville  Woolen  MUls  v.  Klndgen,  WZ. 

(B)  Tools,  Haehlaerr-f  Appllaacea,  and 
Placea  for  Work. 

®=3lOI.  102(2)  (MoJkpp.)  Master  not  an  in- 
surer oC  safety.— YarbroDgh  v.  Hammond  Pack- 
ing Co.,  72. 
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^>332(2)  (Mo.Ap|i.)  AutxHuobile  ownar't  re- 
spoDBibUi^  for  chauffeur's  negUffence  held  tot 
^rr^— Fidelity  &  Guoal^  Co.  of  New  Xork  t. 
Kansas  at7  Rys.  Co.,  277. 

Cliauffeur'a  departure  from  Kopo  of  employ- 
ment for  jury.— Id. 

VI.  WORKMEM'S  COHFBHSATIOIT  AOT8. 

(A)  Nstaro  and  OroBada  o(  Haatov'a 

bfllty. 

«s>348  (Tex.CivJ^ppO  Compensation  Act 
liberally  coDHtraed.r— weitern  Indemnity  Co. 
T.  Leonard,  1101. 

«=>358  (Ky.)  bTolnntary  appearance  before 
Compenaation  Board  Jitid  -uat  to  eetop  prraecn- 
tion  of  common-law  action  by  infant  unlawful- 
ly employed.— Loularllle  Woolen  BOlla  t.  Klnd- 

geo.  202. 

Court's  acceptance  of  flndinff  of  Compensa- 
tion Board  tbat  infant  waa  nsmrfOUy  employ- 
ed  held  error.— Id. 

Infant  unlawfully  employed  luld  not  estopped 
from  prosecution  of  common-law  action  by  re- 
liance on  finding  of  Compensation  Board.— M. 
«s^58  (Tex.ConiJ^pB.)  Common-law  remedy 
in  lieu  of  compenaation  availaUe  to  employee 
without  statutory  notice. — iPoe  t.  Continental 
Oil  &  Cotton  Co..  717. 

Common-law  reniedr  not  waived  by  making 
compensation  daim  after  limitation,— Id. 

Application  for  compensation  not  waiver  of 
want  of  notice  to  employee.— Id. 

Beserratlon  before  compensation  board  Tield 
to  prevent  implied  waiyer  of  common-law  rem- 
edy.—Id. 

«=9367  (Tex.CJvJkpp.)    Travelinx  salesman 


>IOI,  l«2(S)  (MOkAw.)  Ordinary  care  to 
fnrniah  reaaonablr  safe  place  held  limit  of  duty. 
—Forrester  r.  Walsh  lire  Clay  ProducU  Co., 

iW}  Blake  AaaaiMd  fey  Momuit. 

«=>204(l)    (Tex.ConJ^M.}   Assumption  of 

risk  defense  under  federal  actr-Texas  A  N.  O. 

R.  Co.  T.  Oericke,  745. 

^217(13)  (TexXon.Apip.)  Risk   of  nnsafe 
place  assumed  bv  servant  having  knowledge  of 
danger.— Texas  &  N.  O.  B.  Co.  t.  Geridce,  745. 
«»217(I6)  (Tex.ComJKpp.)  Risk  of  failure  to 
give  warning  of  vehides  not  assumed  by  bridge 
painter  on  scaffold  known  to  be  too  low^Teaas 
&  N.  O.  B.  Co.  v.  Oericke,  745. 
<s>2l8(7)  (Ky.)  Assumption  of  risk  not  de- 
fense to  recovery  by  Illegally  employed  infant. 
— Louisrille  Woolen  MiUs  v.  Eindgen,  202. 
«s»2l9(5}  (Arlu)  Risk  of  anloading  logs  tteld 
assumed.— T  A.  Thomas  &  Sons  v.  Wolfe,  195. 
«»22fi(l)  (Tsx.Con J^ppJ^  Bisk  of  master's 
negligence  not  assumed.- Texas  &  M.  O.  B.  Co. 
T.  Gericke,  74S. 

(G)  ContrlbntorT'  Ifearllseiioe  of  Berrant. 

«=»228(l)  (Ky.)  Contributory  negligence  not 
defense  to  recovery  by  illegally  employed  in- 
fant-LouisTiUe  Wo<^en  MUls  v.  Kindgen.  202. 

(K>  Aetlona. 

«=3280  (Tsx-ComJkpp.)  Evidence  held  to 
show  bridge  painter  on  scaffold  did  not  assume 
risk.— Texas  &  N.  O.  R.  Co.  v.  Oericke,  745. 
€=>285(2)  (MoJlpp.)  Evidence  of  cause  of 
escape  of  I&uminating  gas  held  to  demand  a 
peremptory  Instruction.— Tarbrough  t.  Ham- 
mond Packlsg  Co..  72. 

«=>286(I2)  <Tex.Clv.App.)  Railroad's  negli- 
gence in  violating  federal  ruld  as  to  safety  of 
locomotive  wheel  held  for  Jury.— Lancaster  t. 
Allen,  148. 

«=»286(40)  (Tex.  Clv.  App.)  Negligence  In 
warning  of  danger  of  using  defective  fnses  In 
exploding  dynamite  held  for  Jury.— Dool  r.  City 
of  Waco.  176. 

«=>288(5)  (Tex.Coiii.App.)  Assumption  of  risk 
question  for  Jury.— Toxas  ft  N.  O.  B.  Co.  r. 
Gerleke,  746. 

«=s>288(l5)  (MoJ^pp.)  Ontribntorr  negli- 
gence Id  stepplna  on  loose  board  held  for  jury. 
—Forrester  t.  Walali  Fire  Clay  Pnxlueta  Co., 
668. 

«=>297(4)  (Tex.  Clv.  App.)  Special  findings 
held  to  show  railroad's  negligence  under  fed- 
eral safety  rules  as  to  loeomotlTe  tracks.— 
lAneaster  t.  Allen,  14S. 

TV.  UABniTIBS  FOR  INJURIES  TO 
THIRD  PE!R80N§. 

(A)  Ae<a  or  Oniaalona  o(  Servant. 

^301(1)  (Tex.Com.App.)  Railroad  and  ex- 
press company  liable  ipr  negligence  of  joint 
employee.— American  Express  Co.  v.  Chandler, 

10S5. 

Railroad  not  liable  for  negligence  of  express 
company's  sole  employee  assltting  Joint 

plojee.— Id. 

(O  Actlona. 

^330(1)  (M0.App.)  Fresnmptlon  of  liability 
raised  by  proof  of  ownerahip  of  automobile  neg- 
ligently driven  by  employe.— Pidelfty  &  (jasuu- 
ty  Co.  of  New  York  v.  Kansas  City  I^s.  Co., 
277. 

«=3>330(i)  (T«x.Civ.An>.)  Burden  is  on  per- 
son injured  to  show  servant  acted  within  scope 
of  employment.— CSty  Service  Co.  v.  Brown, 
140* 

Automobile  driver  presumed  acting  within 
scope  of  employment. — ^Id. 
<S=3330(3)  (Tm.  Clv.  App.)  Evidence  insuffi- 
cient to  show  driver  of  automobile  acted  with- 
in scope  of  employment.— City  Service  Co.  t. 
Brown.  140. 
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held  "employ*''  -within  Compensation  Act,  and 
not  an  "mdependent  contractor."- U.  S.  Fidel- 
ity &  Guaranty  Co,  of  Baltimore.  Md.  v.  Low- 
ry.  818. 

^375(2)  {Tex.C1v.App.)  Injury  to  emJ|oy6 
boarding  train  to  return  home  held  in  "course 
of  employment,"  within  Compensation  Act. — 
Westsm  Indemnity  Co.  t.  Leonard,  UOL 

(B>  Conpensatlon. 

«=>386(l)  (Tex.Com.App.)  Compensation  for 
deatb  arises  out  of  contraetaal  ration  and 
is  in  lieu  of  damages.— Texas  Ennployen'  Ins* 
Ass'n  V.  Boadreauz,  766. 

«sa386(5)  (Tex.COH.App.)    Statutes    of  de- 
scent looked  to  in  apportioning  compensation  . 
among  dependents. — ^Texas    Employers'  Ins. 
Ass'n  V.  Boodreaux,  75&, 

Compensstion  for  death  distributed  as  com- 
munity property.— Id. 

«i»388  (Tex,C«ra.Ap|l.)  Compensation  for 
death  payaUe  directly  to  dependents.— Texas 
Employee*  Ins.  Ass'n  t.  Boodreaux,  766. 

rC)  ProeeadluKs. 

«=»396  (Tax.CIvJ^pp.)  Compensation  daim 
held  within  district  court's  jurisdiction.— Home 
Life  &  Acddent  Co.  v.  Jordan,  802. 
«=3397  (Tex.Coffl.App.)  Compensation  Board 
not  a  coart, — Poe  v.  Continental  Oil  &  Cotton 
Co..  717. 

«=>40l  (Tex.Civ.App.)  Compensation  daim- 
ant's  petition  for  doctor's  IhUs  held  insuffident. 
— Home  Life  &  Acddent  Co.  v.  Jordan,  802. 
«=»4I8(5)  (TSK.Civ.App.>  Admission  of  com- 
pensation award  in  evidence  Held  not  reversi- 
ble error.— U.  S.  Fidelity  &  Goaranty  Co.  of 
Baltimore,  Md.,  v.  Lowry,  818. 
^s>4ia(6)  (Tex.Com.App.)  Court's  findings 
on  question  of  lump  snm  compensation  review- 
able.—Texaa  Employers'  Ins.  Aas'n  t.  Bou- 
drsMx,  756. 

MECHAMCS*  LIENS. 

Till.  niDBHIVITY  AGAINST  LIBlHfl. 

^^313  (Tex.ClvJ^pp.)  SUtute  relating  te 
contractor's  bond  MM  void  u  Interference 
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tirlfh  the  riKht  to  contract.— Gobb  T.  J.  W.  Allen 
&  Bro.,  829. 

^»315  (TMC.Civ>pp.)  ContnctOr^B  bond  ArM 
not  available  to  materialmeD^^^^bb  t.  J.  W. 
Allen  &  Bro.,  828. 

BUNES  and  {OINERAiJS. 

n.  TITLB,  CONVRYANCEB,  AKD 
COSTRACl  S. 

(A)  Riirhts  and  Reiii«dlea  of  Owmeni. 

®=»48  (Tex.Com.App.)  Oil  is  not  subject  of 
property  except  wnile  in  actual  occupancy. — 
Prairie  OU  &  Qaa  Co.  r.  State,  1088. 
4=>52  (Tflx.Cora.Apji.)  Landowner  will  not  be 
enjoined  from  drllliDg  on  hia  own  pruperty 
on  the  theory  that  it  would  draw  oil  from  ad- 
jacent lands.— Prairie  Oil  &  Oas  Co.  t.  State. 
108& 

(S)  Con'reranMa  la  General. 

«=>55(2)  (Ky.)  "Exception"  of  lease  in  con- 
veyance of  OH  and  gas  in  land  does  not  show 
ownership  of  lease  by  grantor. — Amett  t.  E!k- 
hom  Coal  Corporation,  210. 
4=»55(4)  (Ky.)  One  in  poBaession  of  surface 
under  separated  title  holds  mineral  as  trustee 
for  owner.— FoxweU  t.  Justice,  609. 

(C)  Iicaaes,  Lleenvea.  and  Contmeta. 

e=>5S  (Tex.  Civ.App.)  Fraudulent  statement 
as  to  term  ground  for  aToidloK  lesie. — Smith  T. 

Fleming,  130. 

Lessor  estopped  to  deny  validity  of  lease 
fraudulently  obtained. — Id. 
«=35g  (Ky.)  Evidence  held  to  sustain  findiDg 
tiiat  leases  were  executed  for  three,  instead  ox 
five,  years.— Curry  v.  Hintoo,  217. 
€=>59  (Tex.  Civ.  App.)  Issue  submitted  held 
without  basis  in  pleading  in  suit  to  cancel  lease. 
— S-ith  T.  Fleming,  130. 

®=>73  (Tex.CivJKpp.)  OU  and  gas  lease  con- 
Te.vs  interest  in  the  land. — Smith  7,  Womack, 
840. 

^=>74  (Ky.)  Where  lease  for  three  years  was 
altered,  so  as  to  call  for  five-year  term,  inno- 
cent purchasers  could  only  hold  for  three. — 
Curry  v.  Hinton,  217. 

«»74  (T«x.Coni.App.)  In  suit  to  resdnd 
transfer  of  interest  in  lease  instruction  for  de- 
fendants Iteld  not  error,  if  misrepresentations 
were  sll  as  to  tacts^waggoner  v.  Zundelo- 
■  witz,  721. 

A  false  statement,  claimed  to  obtain  a  trans- 
fer of  interest  in  lease,  hetd  m  statement  ot 

fact.— Id. 

Waiver  of  (rsnd  affecting  resdsrion  of  trans- 
fer of  Interest  in  lease  not  dependent  on  knowl- 
edge that  transferee  knew  representations  were 
false. — Id. 

Falsity  of  an  opinion  representation  to  obtain 
option  on  interest  in  lease  hfld  not  material  as 
affecting  right  to  rescind.- Id. 

Fraud  in  obtaining  option  on  interest  in  lease 
waived  by  transfer  after  notice  of  misrepresen- 
tations as  to  nearby  well.— Id. 

Charge  as  to  waiver  of  fraud  by  signing 
transfer  properly  refused  for  failing  to  sub- 
mit sufficiency  of  knowledge  of  fraud. — Id. 

In  suit  to  rescind  transfer  of  interest  in 
lease,  charge  as  to  waiver  of  fraud  Aeld  er- 
roneous as  to  necessity  of  knowledge  of  bad 
faith^Id. 

Frand  in  obtaining  option  on  interest  in  lease 
may  be  waived  by  executing  final  assignment 
if  assignor  only  knovs  materiel  facts.— Id. 
^^74  (Tnc.Clv.App.)  Purchaser  of  lease  rati* 
fylng  contract  by  siUng  for  deceit  is  liable  for 
InHjrest  on  purchase -money  notes. — ^Pickrell  v. 
Imperisl  Petroleum  Co.,  412. 

Vendor  held  entitled  to  attorney's  fee  on  pur- 
chase-money notes  notwithstanding  fraud  in 
sale  of  lease.— Id. 

«t374  (Tex.Clv.App.)  Where  the  title  to  be 
conveyed  would  be  doubtful,  specific  perform- 
ance of  contract  to  purchase  oil  and  gas  lease 
will  not  be  granted.— Smith  v.  Womack,  840. 
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^74  (Tsx.(MvJk9p.)  Buyer  of  tirterest  b 
lease  under  executory  contract  M4  entitied  to 
recover  amount  paid  as  for  failure  of  considera- 
tion.—Wilcox  T.  Crawford,  1104. 

Where  seUor  of  interest  in  lease  fails  to 
perform,  purchaser  entitied  to  interest  on  an 
advance,  payment  recovered^Id. 

SUNOBS. 

See  Infants. 

MONEY  PAID. 

<©=>8  (Tex.Civ.App.)  Complaint  to  recover 
money  expended  held  to  show  ctmsideratioiL — 
Elmendorf  v.  Mulliken,  164. 

MONOFOUBS. 

U.  TRVSTS    AND    OTHBB  COKBinATIOltS 
IIV  RESTRAINT  OV  TRADH. 

^17(1)  (Tex.Clv.App.)  Contract  held  to  fix 
price  in  violation  of  anti-trust  laws.— Hubb- 
Uiggs  Co.  T.  Mitchell,  426. 
€=9l7(l)  (TmlCIv.Ap^.)  GommnnleaUcais  anb- 
seguent  to  contract  fiziog  resale  prices  Arid  ad- 
missible and  to  render  contract  violative  of 
statute.— W.  T.  Rawleigh  Co.  v.  fenith,  799. 
4f=»2t  (Tox.Cfv>pa.)  Province  of  court  atat- 
ed.-W.  T.  Rawleicfa  Co.  v.  Smith,  790. 

MORTGAGBS. 

See  Chattel  Mortgages. 

I.  HBauiSITBS  AHD  TAUDITT. 
(A)  Nature  and  Bssentlala  of  Conveyancea 
a«  SecnrltT. 

<^32(l)  (Tex.Clv.App.)  Deed  absolute  on  its 
face  may  be  shown  to  be  a  mortgage.— Yoons 
V.  Blain,  851.  ' 

•@=932(2)  (Tex.Clv.App.)  For  deed  absolute  on 
its  face  to  be  held  a  mortgage,  it  must  have 
been  so  Intended  by  the  parties. — Xonng  v. 
Blain,  861. 

«s>32(5)  (T*x.ConiJVpp.)  Whether  deed  is 
mortgage  depends  on  extinguishment  of  debt. — 
Holmes  v.  Tennant,  &ia 
«=336  (Tex.Cfv.App.>  Party  asserting  that 
deed  absolute  on  its  face  is  a  mortgage  baa  bur- 
den of  proof.— Young  v.  Blaio,  851. 
«^38<l)  (Ark.)  Absolute  deed  AeM  intend- 
ed as  such,  end  not  as  mortgage.— Parker  v. 
Mitchell,  870. 

6s»39  (T»x.Con.A|;p.)  Whether  eonvcy-anoe  a 
mortgage  or  conditional  sale  l^M  qnestiott  of 

fact.— Holmes  v.  Tennant,  313. 
^=>39  (Tex.Civ.App.)  Evidence  insuffident  to 
carry  to  jury  wliether  deed  absolute  on  its 
face  waa  a  mortgago.^Young  v.  Blain,  851. 

III.  CONSTRVCTIOir  AND  OPBRATIOH. 

(C)  Prove'ty  HortsaKcd,  and  BMatea  •( 

Parttea  Therein. 

«=»I37  (Tex.Con.Ap|^.)  Mortgagor  remains 

owner  of  land.— Holmes  v.  Tennant,  313. 

TI.  TRANSFEIR  OP  PROPERTY  MORT- 
GAGED OR  OF  CamTY  OF 
REDEMPTION. 

«=>282(4)  (Tex.ComJVpp.)  Proceeding  against 
mortgaged  property  before  action  against  its 
purchaser  necessary. — Farmers*  &  Mendiants' 
SUte  Bank  of  Ballinger  v.  Cameron,  738. 

Tn.  PATMBNT  OR  PBRFORHAICCB  OF 

CONDITION,  RELEASE,  AND 
SATISFACTION. 

(S=»3f9(3)  (Ark.)  EMdence  showing  release 
by  80  year  old  mortgagee  invalid  for  want  of 
mental  capacity. — Hawkins  T.  Bandolph,  556. 

IX.  FORECLOSURE  BY  EXEROIBB  Or 
POWER  OF  SALE. 

€=>372(4)  (Tex.Com.App.)  Owner  cannot  sev- 
er crops  or  rents  by  reservatioo  on  foiedosore 
sale.— Roberts  v.  Arfaistrons,  371. 
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XI.  RBOBHPTIOH. 

«s>596,597  (Tex.Con.AR|r.)  Mortcagee  held 
not  entitled  to  invoke  defenee  ot  stale  demand. 
—Holmes  t.  Tenant,  313. 

MDNICIPAL  COBPOBATIONS. 

See  Goanties;   Schools  and  Sdiool  Districte; 
Street  Byroads. 

IV.  ntoCBEiDnrafl  of  cQinron«  on 

OTIfER  GOTEIUinrO  BODY. 
(B)  OvdlnaMMa  wlmA  Br-r>«w«  In  Geaeral.. 
^>ni(i)  (Teill.)  Ordinance   requiring  flag- 
man at  crossing  not  void  for  failing  to  prescrtke 
penalties.— Uines  v.  Partridge,  16. 
^Ill<2)  (Ky.)  Ordinance   must  have  en- 
acting clau8e.--Town  at  NdrtonTllle  t.  Wood- 
ward. 224. 

T.  OPFICERS,  AGENTS,  AHO  BafPLpT^S. 

(B)   Hnnleipal  Departmeats  «nd  onoera 

Thereof. 

^^I8S(I)  (Ky.)  Filling  vacancy  of  marshal 
held  "appoinbnent,"  and  tfot  "election."— Town 
of  NortOBTille  v.  Woodward.  224.  ' 
«»I83(4)  (Ky.)  De  facto  tnarshal  not  entitled 
to  salary.— Town  of  Nortonville  T.  Woodward, 
224. 

IX.  PUBLIC  IHPROVEIMKNTB. 

(B)   Prell'minarr  PvoeeefbnK*   and  Ordl- 
nai|cea  or  ReaoIvflonB. 

«»32l(l)  (Mo.)  Action  of  authoritiea  in  es- 
tabliehment  of  sewer  district  coQcluBive  in  ab- 
sence of  fraud. — St.  Louis  Malleable  Casting 
Co.  V.  George  G.  Prendergast  Const.  Co.,  988. 

City  authorities  judges  of  Amensions  of 
sewers.- Id. 

®=s»323(3)  (Ark.)  Demarrer  to  answer  in  ac- 
tion attacking  organization  of  improvement  dis- 
tricts held  properly  overruled.— Johnson  T. 
Bamlen.  6. 

(B)   AHeMments   for   Benefl^*)  and  Spe« 
cIkI  Taxes. 

«=»439  (Ark.)  That  betterments  assessed 
equal  to  the  estimated  cost  of  improvement  no 
ground  for  objection.— Meyer  v.  Board  of  Imp, 
PavirR  Dist.  No.  3,  12. 

d=>440  (Ark.)  That  property  in  improvement 
district  abutted  on  streets  already  paved  should 
be  considered.— Meyer  t.  Bond  of  Imp.  Paving 
Dist.  No.  3,  12. 

Construction  of  improvements  by  owners 
should  be  considered  by  commisBlonere  ot  Im- 
provement districts. — Id. 

«s9460(2>MArk.)  Mistake  in  description'  of 
booDdaries  of  improvement  district  hi  notice 
fteld  unimportant.— -JohosOD  v.  Hamlen,  6. 
(8=>450(2)  (Ark.)  Boundaries  of  improvement 
district  BufiBcieDt.-^Meyer  T.  Board  of  Imp.  Pav- 
ing DiflL  N«.  3,  12. 

«s>450(4)  (Mo.)  No  notice  of  establiskment 
of  taxing  sewer  district  necessary. — St.  Louia 
Malleable  Casting  Co.  v.  George  O.  Prender* 
gast  Const.  Co..  989. 

4s>463  (Ark.)  AsseBnnent  for  street  improve- 
ments open  to  attack  as  exceeding  20  per  cent 
limit. — ^Meyer  v.  Board  of  Imp.  Paving  Dist.  No. 
3  12 

^»484(3)  (Ark.)  Testimony  that  separate  im- 
provements could  be  constructed  as  one  will  not 
overcome  presumption  in  favor  of  legality  of 
separate  districts.— -Mfeyer  v.  Board  of  Imp. 
Paving  Diet.  No.  3.  12. 

«B94B5(5)  <Mo.)  Tax  bill  issued  for  sewer 

{irlma  facie  evidence  of  validity. — St.  Loois  Mal- 
eable  Casting  Co.  v.  George  G.  Prendergast 
Const.  Co.,  989. 

4s9468,489(l)  (Ark.)  Property  owners  may 
estop  themselves  to  attack  validity  of  improve- 
ment districts.— Meyer  v.  Board  of  Imp.  Pav- 
^VM  Dist.  No.  8,  12. 

«Ea488, 489(3)  (Ark.)  Signing  of  petition  for 
improvement  dli^dctdoet  not  eat(v  petitlmen 


from  attacking  ordinances  on  the  ground  that 
they  exceeded  the  law.— Meyer  v.  Board'of  lmp. 
Paving  Dist.  No.  3,  12. 

«=:>488,  489(4)  (Mo.)  Acquiescence  with 
knowledge  of  sewer  improvement,'  especially 
when  accompanied  by  acceptance  of  benefits, 
estcnps  owner.— St.  Louis  Malleable  Casting  Go. 
v.  George  G.  Prendei^st  Cktnst  Co.,  989. 
«=»488, 489(7)  (Mo.)  Property  owner's  com- 
plaint of  fraud  on  part  of  sewer  contractor  too 
late  after  work  completed.— St.  Louia  Malleable 
Casting  Co.  v.  George  Q.  Prendergast  Const. 
Co.,  989. 

«es>SI3(5)  (Ark.)  After  expiration  of  time  to 
question  validity  of  improvement  assessments, 
third  persons  cannot  be  made  parties.- Meyer 
v.  Board  of  Imp.  Paving  Dist.  No.  3.  12. 
^513(7)  (Mo.)  Evidence  held  sufficient  to 
support  validity  ot  sewer  tar  bill.— St.  Louis 
Malleable  Gaating  Co.  t.  George  6.  Prender- 
gast Const.  Co.,  969. 

XI.    USB    AMD    RBOUliATIOn    0F  PUBIiTO 
PLACES,  PROFBRTY,  AND  WORB». 

(A)  Streeta  and  Otliep  Pnbllo  Wa^a.  ^ 

^^678  (Ky.)  Trustees  could  order  removal  of 
tree  in  alley.— Baidin  v.  Commonwealth,  2U8. 
^s>705(4)  (Mo.)  Ne^igence  per  se  to  violate 
ordinance  relating  to  manner  of  turning  at  la- 
tersections.— Borack  v.  Mosler  Safe  Co.,  623. 
€=»705(ll)  (Mo.)  Violation  of  traffic  ordi- 
nance to  be  actionable,  must  be  proximate  .cause 
of  Injury.— Borack  v.  Mosler  Safe  Co.,  623. 

Cutting  comer  in  violation  of  city  ordinance 
held  not  proximate  cause  of  deatb. — Id. 
<SX=9706(3)'  (Mo.App.)  Excessive  speed  raises 
no  presumption  that  death  of  pedostrian  was 
caused  thereby.- Bibb  v.  Grady,  1020. 
«=»708(5)  (MoJVpp.)  Evidence  held  to  fail 
to  bring  case  withu  homanitarian  rule.— Bibb 
V.  Grady,  1020. 

«=}7(K(6)  (Mo.App.)  Evidence  held  inanffi- 
clent  to  warrant  submission  of  negligence  to . 
the  jury.— Bibb  v.  Grady,  1020. 
$=>706(8)  (Mo.A|tp.)  Instruction  making  op- 
eration of  automobile  at  excessive  rate  of  speed 
in  violation  of  ordinance  negligence  held  not 
supported  by  evidence. — Fidelity  &  Casualty  Co. 
of  Now  York  v.  Kansas  City  I^b,  Co.,  277.  . 

XII.  TORTS. 

(A)  Bserelae  of  Goveriunental  and  Corpo- 
rate Power*  m  General. 

^=>733(l>  (Tex.Com.App.)  In  hauling  sand 
and  Adjusting  damages  tor  injuries  to  one 
tiierein  engaged,  the  dty  acts  in  its  proprietary 
capacity.— -Cawthom  t.  City  of  Houston,  701. 
<3=:»74l(()  (Tex.Coin.App.)  Charter  requiring 
Injured  party  to  give  90  days'  notice  to  mayor 
and  council  before  beginning  suit  upheld. — 
Oawthom  v.  City  of  Houston,  701. 

Charter  provision  requiring  notice  within  90 
days  after  injury  applies  to  one  injured  while 
hauling  sand  for  city.— Id, 

Bequirement  of  notice  of  injury  applies  to 
dty  employees.— Id. 

€=»74l(3)  (Tox.Com.App.)  Mayor  and  coun* 
dl  ma^  waive  strict  compliance  vrith  provision 
requinag  notice  of  personal  injury  before 
bringing  suit.— Otwtbom  t.  (31ty  of  Houston, 
701. 

A  commissioner  as  agent  for  commissioners 
and  mayor  may  waive  strict  compliance  with 
charter  provision.— Id. 

City  held  estopped  by  conduct  of  its  officers 
from  requiring  strict  compliance  with  cliarter 
provision. — Id. 

<S=>742(4)  (Tex.Com.App.)  Requirement  of  90 
days'  notice  of  injury  to  mayor  and  council 
must  be  alleged  if  applicable,  unless  waived, 
or  the  city  estopped. — Cawthorn  v.  CJity  o£ 
Houston.  701. 

«S3>742(6)  (Tex.CoflkA#p.)  Whether  dty  corn- 
mi  ssiober  waived  strict  compliance  with-  char- 
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ter  iwoviifam  for  notice  ot  personal  iuinry  hdd 
a  J1U7  4UeitioD.r-Cawthoni  t.  City  of  Hoatton, 
701. 

(P>  Defeota  or  ObBtrnctlonR  In  Stveota  aad 

Other  Pvbllo  Way*. 

«»764(3)  (Ky.)  Municipality  liable  £or  faU- 
ur«  to  maintain  entire  widtii  sidewalks  in  rea- 
sonably safe  ctmdition  if  sufficient  time  has 
elapsed  to  sIto  notice.— City  <tf  Newport  v. 
Sclunit,  54. 

«=»77f  (Ky.)  Jfunidpality  not  guarantor  of 
safety  of  pedestrians,  and  not  liable  for  slip- 
pery sidevaik  caused  by  rain.—City  of  Newport 
T.  Schmit,  54. 

^»796  lTex.CivJVpp.)  City  under  duty  to 
erect  barriers  at  necessary  points  on  streetB. 
—City  of  DaUas  T.  MaxweU, 

Whether  ravine  into  which  jitney  bus  plunged 
private  or  municipal  property  immaterial. — Id. 
«»800(5}  (T»x.Civ.App.)  City  not  relieved 
from  liabili^  to  Jitney  bus  paasenger  injured 
through  its  negligence  and  that  of  driver. — 
City  of  Dallas  v.  Maxwell,  429. 
«=»808(l)  (Ky.)  Subseqaent  owner  or  lessee 
liable  for  injurlea  resulting  from  defective  side- 
walk b  whidi  amounted  to  nuisance^-^ity  of 
Newport  v.  Schmit,  64. 

Occupant  not  liable  for  defects  in  ddewalkB 
which  be  did  not  create.— Id. 

Abutting  owner  who  imposes  "servitude"  on 
sidewalk  Is  liable  if  he  allows  it  to  become  a 
nuisance  and  dangerous.— Id. 

Snbsequent  owner  or  leasee  not  liable  for  nol- 
aance  by  predecessor  until  reQuest  for  abate- 
ment.— Id. 

^^806(3)  {Ky.)  One  opening  doorway  in  side- 
walk is  negligent,  if  he  fails  to  guard  the  open- 
ing,—Commonwealth  Power  By.  &  Light  Co.  v. 
Vaught,  247. 

«=»808(4)  (Ky.)  Occupant  not  liable  for  fail- 
are  to  repair  sidewalk.— City  of  Newport  t. 
Sdimit,  54. 

^^9(1)  (Ky.)  Both  creator  and  maintainor 
of  a  nuisance  liable^— City  of  Newport  t. 
Schmit.  54. 

«»8I2(2)  (MoJlM.)  Notice'  to  dtr  condition 

Jrecedent  to  maintaiidng  action  for  injuries 
rom  defective  streets  or  sidewalks. — Thomas 
T.  City  of  St.  Joseph,  63. 

«s>8l7(l)  (Ky.)  Consent  of  municipality  to 
replacing  aldewalk  with  tUee  Inferable.— City  of 
Newport  T.  Schmit,  64. 

^B\9{4)  (Tex.Clv.App.)  Evidence  held  suf- 
ficient to  Buatain  finding  city's  negligence  was 

}>rozimate  cause  of  jitney  bus  passenger's  in- 
ury.- aty  of  Dallas  v.  Maxwell 
^810(7)  (T«x.Civ.App.)  Erldcnce  held  to 
sustain  finding  jitney  btta  passenger  did  not 
^predate  dangers  of  use  of  street. — Cl^  of 
I>allas  v.  MaxweU,  42&. 

«3382l(6)  <Ky.)  Whether  a  tiled  portion  of 
sidewalk  laid  by  an  abutting;  owner  was  unsafe 
question  for  the  jury. — City  of  Newport  t. 
Schmit,  54. 

«=>82I(I7)  (Ky.)  Whether  defendant's  serv- 
ants, who  opened  doorway  In  pavement,  took 
precautioDS  to  warn  travelers,  question  for  the 
jury. — Commonwealth  Power  By.  &  Light  Co. 
V.  Vaught,  247. 

«»82I(I9)  (Mo.)  Proof  that  proximate  cause 
of  injury  to  pedestrian  falling  into  uncovered 
cellarway  was  violation  of  ordinance  as  alleg- 
ed held  insufficient  to  go  to  jury.— Rose  v. 
Biddle.  946. 

«=3>822(l)  (Me>pp.)  Instruction  that  fact  of 
fall  was  no  evidence  of  negligence  improper.— 
Walker  t.  City  of  St.  Joseph,  66. 

Xm.  FI8CAI1  HANAGBHBHT.  PUBLIC 
DKBT.  BBICVRITIKS,  AND  TAX- 
ATION. 

<C)  BtmdB  asd  Other  8«ciirltl«tf  a«d  Btak- 
iug  Fund*. 

«s>926  (Tex.Clv.App.)  Provision  to  pay  in- 
terest-on high  school  bonds  in  year  of  dating 
proper  though  they  were  not  sold  until  next 


year.— Concho  Camp,  No.  96,  W,  O.  W.,  v. 
(Tity  of  San  Angelo,  1106. 

«=s>95l  (Tex.C)v.App.)  Provision  to  create 
sinking  fund  for  bign  school  bonds  in  year  of 
dating  proper  though  they  were  not  oold  tattH 
next  year.— Coneho  Camp.  Na  66,  W.  <X  W.. 
V.  (Sty  of  San  Angelo,  1106. 

(D)  Taxes  and  Other  ReveMm*  mad  A^ 
plleatlou  ThereoL 

«=»962  (Tex.CIvJ^pp.)  Levies  to  par  for  fond- 
ing  bonds  and  to  pay  oS  judgment  on  strMt 
improvement  bonds  not  limitation  on  power  ot 
city  to  levy  taxes  for  street  improvements  to 
extont  of  15  cents  per  $100. — Ooncbo  Camp, 
No.  60,  W.  O.  W.,  V.  City  of  San  Anselo^  UW. 


See  Homidde. 


UUBDER. 
NAMES. 


^10  (Ky.)  Gonbact  executed  by  (ma  doiog 
business  luider  asaomed  name  is  voldabto  only. 

— Kocy  Theater  Co.  v.  Love,  249.  ^ 

NATIONAL  BANKS. 
6e«  Banks  and  Banking,  ^23S-2G(k 

NAVIGABLE  WAftEBS. 
See  Wharves, 

NBGUGENCB. 

See  MastMT  and  Servant,  ^96-332;  Mniid- 
pol  Corporations,  <t=>733-822;  RailMMd^ 
•9»307-«)0:  Street  JiaUreads,  «=s>90-ll& 

1.  ACTS  OB,  OHISSIDHS  CONSTITimSQ 
HfiWUGEiNOB. 

(O)  CoHdltloa  and  Use  of  Lam«,  BvUdUacs. 
aad  Other  Straetarea. 

«^32(l)  (KyO  Beasonable  care  r«qiiired  as 
to  customer.— Bridgford  v.  Stewart  X>ry  Goodt 
Co.,  '£1. 

«=>32(l)  (MoJ^pp.)  I^downer  owea  to  in- 
vitee duty  to  keep  premises  reasonably  safe 
and  to  warn  of  concealed  dangerSd— JscIdmib  v. 

guarry  Bealty  Co.,  10U3. 

^ps>48  (Mo.App.)  Care  required  aa  to  invitee 
using  wall  as  passway.— Hunter  v.  Americaa 
Brake  Co.,  659. 

<s»5l  (Ky.)  Shopkeeper  may  allow  costomers 
on  wet  floor.— Bridgford  v.  Stewart  Dry  tioe^ 
Co.,  22. 

'«=>52  (Ky.)  Warning  of  starting  of  elevator 
required.-^ohn  B.  0>ppin  Co.  v.  iiicbards,  :C9I. 

U.  FROXIMATB  CACSE  OF  INJURY. 

i8»36(3)  (Tex.Com.App.)  Law  of  proximate 
cause  applicable  to  vioiations  of  statntory  and 
eommon4aw   duty.— San  Antonio   4c   A.  F. 

I^.  Co.  T.  Behne,  354. 

®=959  (Tex.ComJ^pp.)  ForeseeaUoness  of  in- 
jury as  "natural  and  probable  result"  element 
of  proximate  cause.— San  Antonio  &  A.  P.  By. 
Co.  T.  Behn^  354. 

«=5>59  (T«.Co«  Jhpy.)  One  liable  <nily  tor  in- 
jury reasonably  antic^Mted.— Steed  t.  Q^t,  G> 
&  S.  V.  By.  Co.,  714, 

ni.  CONTRIBUTORT  NBGUGBXCK. 
(A)  Persons  Injared  la  (ScaeraL 

®=>63  (Ky.)  Bisk  of  bUnry  by  elevator  not 
assumed  by  contractor's  wornnan. — John  B. 

Coppin  Co.  V.  Richards.  229. 
9s366(2)  (Ky.)  Customer  knowingly  going  oa 
wet  floor  assumes  risk.— Bridgford  t.  Stevrart 
Dry  Ooods  Co^22. 

«=>67  (Ky.)  Electridan  In  elevator  shaft  held 
not  guilty  of  contributory  negligence.— John  B. 
Coppin  Co.  V.  Bichards,  229. 
«=>83  (M0.APP-)  Humanitarian  rale  stated.— 

Bibb  V.  Grady,  1020. 

«=»83  (Tax.Conj\pp.>  Doctrine  of  "diacoTer> 
ed  peril"  aUted.— Baker  t.  Sbaftor,  AiSL 
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IT.  ACnOHB. 

iA.>  Rl«kt  •(  Action,  PwHeB,  PrcllulWMT 

4=»II7  (H^mAb^.)  CoDtiibutorr  negllfenee 
mast  be  pleftded.— Baldwin  t.  Kansas  City  R;8. 
Co.,  280. 

«=3|I9(I)  (Mo.)  Proof  of  all  acta  alleged  uo- 
neceasanr.— HartweK  T.  Kansas  CSty  Bya.  Co^ 
280. 

^»II9(I)  (MftApp.)  Spedfie  charge  mnit  be 
estabUshcd^Yarbrongh  r.  Hammmd  Packing 
Co..  72. 

Proof  of  tae  of  apecific  acta  duu^ed  sufficient 
—Id. 

«3>ll»(«)  (T0X.Com>n.>  DiMMvered  peifl 
mint  be  pleaded.— Baker  t.  Shafter,  94B. 

<B>  BvMmee. 

^9l34(2)  (Ky.)  iSny  be  proven,  by  drcnm- 
stantial  evideDce.— John  B.  Coppin  Co.  v.  Bicb- 
ards.  229. 

«=a>I34(IO)  (KyO  Degree  of  proof  required.— 
John  R.  Cxippin  Co.  ▼.Richard*,  229. 
«s»IS4(IO)  (MoJVpp.)  Brldenee  that  an  In- 
iury  reatdted  from  one  of  two  cansei  insuffi- 
cient.—Hunter  T.  Aneiiean  Brake  'Co.,  609. 

(C)  Trial.  Jrn41vm««t,  and  Review. 

«cs>l36(9)'  (Ky.)  Oontrilratory  negUgetiee  for 
jury.— Cindnnati,  N.  O.  &  T.  P.  B.  Co.  v.  Owb- 
ley,  210. 

^=>I36(15)  (Mo.App.)  Dumpbeeper'a  care  in 
Erecting  driver  Mi  for  jnry.— Jackaon 
Quarry  Realty  Co..  1063. 
«=>I36(22)  (Mo.  App.)  As  to  switchman 
stumbliDg  on  coal  left  on  passway  in  building 
kHd  question  for  jury.— Hunter  v.  American 
Brmke  Co..  669. 

^s»l36(26)  (MoJ^ppj)  OontribntoiT  negligence 
In  using  dump  roadway  het4  for  Jury.— Jackson 
V.  Quarry  Realty  Co.,  1063. 
«=a>l36<26)  (Toan.)  Contributory  negligence 
question  for  jniy.— Hinee  V.  Partridge,  16. 
4ss»iU(27)  (Ky.)  Contributorr  negligence  of 
person  injured  by  faUinf  ooalpUe  keldtor  Jury. 
—Frankfort  £lerator  Coal  Co.  t.  WUUamsMi, 
241.  ' 

«=9l38(l)  (Mo.App.)  Instruction  objection* 
able  in  not  requiring  finding  of  negligence.— 
Hunter  t.  American  Brake  Co.,  6Q9. 
9s»l39(l)  (Mo.App.)  InstmctlOD  de6ning  "or- 
dinary care"  held  correct.— Buehler  v.  Waggon- 
er Paint  &  Glass  Co..  283. 
«a»l39(»  (MoApp.)  Instnction  held  erro- 
neous, as  imposing  absolute  liability  for  in- 
Titee's  injury.- Hunter  v.  American  Brake  Co., 
659. 

«5»I40  (Mo.)  ITonn  of  biatruction  on  proxi- 
mate cause  of  injury.— Lac±ey  t.  United  Bys. 
Co..  966. 

.  NEGOTIABLE  INSTRUMENTS. 
See  Bills  and  Notes. 

NEW  TRIAL. 
8m  Crlmlpal  Lav.  «=»9(NS-8a. 

n.  eRouHDs. 

(H)  IVewlr  Dlaeovcred  nvldeiic*. 

<MDO  (MoJlpp.)  The  granting  of  new  trial  for 
newly  discovered  evidence  rests  largely  in  dis- 
cretion of  trial  court.— Oerth  v.  Christy,  630. 
«=»I02(9)  (MoJkpp.)  Dental  of  new  trial  oA 
ground  of  newly  discovered  evidence  not  an 
abuse  of  discretion,  though  witness  was  not 
friendly  wiOi  movant.— Qerth  v.  Christy,  639. 

ni.  PROCBBDIirOfl  TO  PROOVRB  ITBW 
t  TBIAI.. 

«»I68(2>  (MoJVap.)  Sustaining  motion  on 
ona  groond  overrules  other  grounds.— Buehler  T. 
Wafgener  Paint  &  Glass  Co.,  283. 

NONSUIT. 
Baa  Diamlisal  and  Nonsuit. 


DIGEST 
txM  see  Moaa  t^Ie  aad  KST-MdlUUUI 

NOTES. 

Se«  Bills  and  Notes. 

NOTATION. 

^7  (TexXlv.App.)  SeUer  conia  not  mbatl- 
tute  other  party  in  ita  i^ace.— Tectunaeli  (HI  ft 
Cotton  Co.  r.  6resham,-468. 

NUISANCE. 

I.  PRITATH  HinSAirOBII. 
(D)  AotloBs  for  Damaar«s> 

4=»42  (Ky.)  Buhseqneot  owner  or  lessee  not 
liable  for  nuisance  by  predocessor  until  re- 

Snest  for  abatemant.— uty  of  Bfewport  V. 
chmit.  54. 

n.  PUBLIC  mnsAKCBs. 

(B>  Hlskts  and  Raaacdles  oC  Fxivat*  P*v- 

•OBS. 

«=»76  (Ky.)  That  eubsemient  bwner  or  lossea 

not  liable  for  nuisance  oy  predecessor  until 
request  for  abatement  not  ap^tllcable  to  ptddie 
nui8ance,-<;ity  of  Newport  v.  Schmit.  64. 

OFFICERS. 

See  Clerics  of  Courts;  Coroners;  Jnaticea  of 
Qie  Peace;  Beceivers. 

m.  MOHTS,  POWBRS.  IHITUBS,  AMD  UA- 
BIUTUia. 

^=iM  (Ky.)  Neither  state  nor  county  is  lia- 
ble to  officers  in  absence  <tf  legal  obllsatioD.— 

Lewis  V.  James,  626. 

^399  (Ky.)  Legislature  can  add  to  dntles 
without  providing  additional  compensation. — 
Lewis  V.  James,  B2Q. 

(8=^  1 00  ( I )  (Ky.)  Reguirement  of  services 
without  compensation  does  not  violate  provi- 
sion against  change  of  compensation  unless 
existing  laws  authorize  compensation.— Lewis 
V.  James,  526, 

«=>I00(2)  (KyO  Prohibition  against  diange 
of  salaries  appues  only  to  salaried  officers.— 
Lewis  T.  James,  026. 

PARENT  AND  GHIU». 
See  Infants. 

PARTIES. 

For  parties  on  appeal  and  review  of  rulings  as 
to  parties,  see  Appeal  and  Brror. 

For  parties  to  particular  proceedings  or  instru- 
ments, see  also  the  various  spedfie  toi^ca. 

T.  DBFEIOTS,  OBJEiOnOHS,  AUS 
AHBNDHBNT. 

^=>94(2)  (Ky.)  Mere  mistake  or  misnomer 
in  DlaintilE's  name  pleadable  in  abatement  only. 
— Stange  v.  Price,  o32. 

®=»95(5)  (Ky.)  Amended  petition  setting  up 
that  plaintiff  which  sued  a  corporation  was  in 
fact   a   partnership  permissmle.— Stange  t. 

Price,  532.   

PARTITION. 

II.  ACTIONS  FOR  PARTITION. 
<B>  ProeeedlasTB  and  Relief. 

<8=996  (Ky.)  Court  or  commissioner  cannot 

gve  warranty  unlesa  authorised  by  partiea.— 
eale  v.  Stroud,  622. 
•&=>il6(r)  (Ky.)  Implied   warranty    of  title 
does  not  run  to  alienees.- Beale  v.  Stroud,  522. 

Purchaser  of  coparcener's  share  at  judidal 
sale  not  Nititled  to  benefits  of  Implied  warranty 
of  title.— Id. 

Parties  not  presumed  to  have  assumed  ob- 
ligations not  implied  by  law. — Id. 
Parties  do  not  acquire  new  Utla.— Id. 

PARTNERSHIP. 

II.  THB  FIRH,  ITS  NAMB,  POWBRS.  AHD 
PROPBRTY. 

«s»64  (Ky.)  That  corporate  leasee  transacted 
business  in  name  of  Its  president  will  not*  irar^ 
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niiit  refosal  of  exteasloii  of  leue.— Kozy 
Theater  Oo.  t.  Lore.  24». 

iS&mENT. 

See  Subrogation;  Tender. 

I.  REQUISITES  AND  SUFPICIBHCY. 

•fts>33  (Mo.App.)  Check  not  only  insufficient, 
but  also  co&ditionali  not  operative  as  payment. — 
Lange  t.  Midwest  Motor  SecaritieB  Co.,  272. 

IT.  PLEADING,  BVTDBNCB.  TRIAI^  AND 
RBVIBW. 

^»73(4)  (Tex.Clv.Ap]i.>  ETidence  of  payment 
^^eck  held  sufficient— WUcox  t.  Crawford, 

FBNSI0N6. 

<&=»2  (Ark.)  "Pension"  defined.— Hawkins  T. 
'Bandolph,  oS6. 

'  PEIUnJBY. 

I.  OFFEirSBS  AND  RBSFOVSIBILITy 
THBRBFOR. 

4^13  (Ark.)  Defendant  who  induced  his  wife 
to  make  false  affidaylt  cannot  be  guilty  of  "per- 
jury," ofiEense  being  "subornation  of  perjury," 
—Thomas  v.  State,  200. 

Where  defendant  induced  his  wife  to  swear 
to  fdse  affidavit,  he  is  not  guilty  of  enbombtion 
of  perjnry  onless  she  knew  of  the  falsity.- Id. 

raXSICIANS  AND  SURGEONS. 

<^6([0)  (Mo.App.)  State  not  required  to 
prove  defendant,  charged  with  practicmg  with- 
out a  license,  had  not  obtained  license.— State 
V.  Gardner,  1057. 

«=»6(ll)  (Mo.App.)  Terdict  finding  chiroprac- 
tor guilty  of  practicing  medicine  without  a  li- 
cense held  not  defectzve.— State  T.  Qfttdner, 
10B7. 

«=>l4(i;  (Mo.App.)  Degree  of  care  required 
by  physicians  using  X-ray  machines  stated.- 
Erans  V.  Clapn.  79. 

«=»I5  (Mo.App.)  Where  X-ray  was  used 
merely  for  diagnosis  and  patient  was  burned, 
physician  cannot  defeat  recovery  on  tiie  ground 
of  honest  mistake  in  treatment.— Bvans  t. 
Clapp,  7». 

In  action  for  X-ray  burns,  the  rules  govern- 
ing the  liability  of  physicians  and  surgeons  are 
applicable. — Id. 

<^I5  (Mo.App.)  Physician's  mistake  in  diag- 
nosis, to  be  actionable,  must  have  been  negli- 
gent.—Gottschall  T.  Geiger,  87. 

Nee^igencc  in  advising  an  operation  must  be 
determined  in  light  of  conditions  existing  be- 
fore operation. — Id, 

«»I8(7)  (Mo>pp.)  That  X-ray  examinations 
do  not,  when  carefully  used,  produce  burns, 
might  be  considered  on  question  of  care.— Evans 
V.  Clapp,  79. 

^18(8)  (Mo.App.)  Evidence  held  to  warrant 
finding  that  plaintiff  was  burned  by  defendant's 
negligent  use  of  X-ray  machine.— Evans  t. 
Clapp,  79;  ■ 

«=»j8(9)  (Mo.App.)  Whether  pliysician  was 
negligent  in  advising  unnecessary  operation 
held  for  jury.— Gottschall  v,  Geiger,  87. 
«=>I8(I0)  (Mo.App.)  Instruction  on  the  care 
required  of  a  physician  not  erronflouB.~ETans 
v.  Clapp,  79. 

PLBADING. 

See  Equity,  «c»136. 

For  pleadings  in  particular  actions  or  proceed- 
ings, see  also  the  various  specific  topics. 

For  review  of  rulings  relating  to  pleadings,  see 
Appeal  and  Error. 

I.  FORBT  AND  ALLEGATIONS  IN 
OBNKKAL.. 

*=>8(I6)  (Tex.CiV.App.)  Allegations  of  undue 
inOuMiGe  held  mere  concluaioDs,— Ater  v.  Moore. 
4B7» 


<»s»34(6)  (MoJVm:)  PietttloD  npheld  on  objee- 
tien  to. evidence  if  aoy  cauae  of  aetknt  is  stat- 
ed though  imperfectly.— O'Connell  Kansas 

City,  1040. 

^  objection  to  any  evidence  petitioB  not  ia- 
sufiicient  if  fact  not  expressly  stated  is  mccs- 

sanly  implied.— Id. 

<^36{3)  (Tex.CfvJ^pp.)  Evidence  in  support 
of  plea  m  confession  and  avoidance  admissifalc 
despite  defendant's  admission.— Bawlincs  v. 
Bdiger,  163. 

XI.  DBCLARATION,  COHPjLAIlTE.  FBTZ- 
mON,  OR  STATBMBlf^ 

4I=>54  (Mo^pp.)  Eatth  separate  eomt  most 
be  a  complete  statement  ^  cause  of  aetioB.— 
Orr  v.  Russell.  276. 

m.  PLBA  OR  ANSWER,  CROSS^OM- 
PltAIHT,  AND  ASVIOAVIT  OV 
DBPBNSB. 

<B>  OOmtorr  Plea*  Md  Hatter  Im  Ahstc- 

ment. 

<^i06(l)  (Ky.)  Flea  in  abatement  does  not 
uciiy  rigiit.  ot  action,  axKi  must  give  better 
writ.— Stange  v.  Price,  532. 
^Ilt  (Ky.)  Pleadihg  oC  nul  tiel  corporatioo 
IS  in  abatement,  and,  if  sustained,  additional 
parties  may  be  ordered.— Stange  T.  Price.  3^0. 

After  plea  of  aul  tiel  oorporation  sostaiit- 
ed,  defendant  entitled  to  dismissal  in  absence  of 
tendered  amendment— Id. 

^^^\  (Tex.i;oa.App.)  Sustaining  plea  in 
abatement  effective  only  as  a  disnoissal  of  pre- 
mature action.- Unmp&rey  v.  National  Vin 
Ins.  Co.  <a  Hartford,  ConL,  750. 

1 1  (Tex.uivJ^pp.)  Plea  of  priraese  print 
tacie  proof  of  right  to  transfer.— i^ton  Scau 
Bank  v.  Tyler  Commercial  College,  170. 
e=>\  1 1  (Tex.CivJkpp.)  CoDtrovertins  plea  o< 
privilege  need  not  aet  out  faeU  required  by 
sUtuCe  where  they  are  alleged  in  tbe  peti- 
Uon.— First  Mat.  Bank  v.  ChUds,  8U7. 

Not  proper  to  express  opimon  on  matters 
going  to  the  merits  in  hearing  upon  change  ol 
venue. — Id.  ^  ■ 

On  plea  of  privilege,  it  is  snfficrent  for  plain- 
tiff to  plead  a  cause  of  action,  and  pron  that 
it  arose  in  whole  or  in  part  in  coontj  vherc 
suit  was  brought— Id. 

Prima  facie  right  to  diange  of  venne  nadcr 
plea  of  privilege  overcome  ay  evidmco^Id. 

V.  DBIWURHER  OR  BXCBPTION. 

«ss>2l4(l>  (Tex.ClvApp.)  Facts  aUesed  in  pe- 
tition admitted  by  general  demnirer.— Hobb- 

Diggs  Co.  V.  Mitchell,  425. 

^214(1)  (Tex.Clv.App.)  ABegataons  of  fact 

taken  as  true  on  demurrer.— Home  I<ife  &  Ac- 
cident Co.  V.  Jordan,  802. 
•&=>2I6(I)  (Ky.)  On  demurrer  to  petition  only 
petition  and  exhibits  filed  with  it  can  be  con- 
sidered.—Amett  V.  Elkhom  Coal  Coipontia^ 

TI.  AMBNDBD  AND  BUPPUamirrAI. 
PliEADINGS  AND  RBPLBADKR. 

^=s>229  (Ky.)  Amended  pleadings  mast  be  in 
furtherance  of  justice  and  not  sabataatially 

change  claim  or  defense. — FoxweU  t.  Justice. 

509. 

€=3236(3)  (Tex.Clv.App.)  Permitting  plaintitF 
to  Ble  trial  amendment  discretiouary  with  court, 
— Iloldon  V.  Evans,  146. 

<@::=>236(7)  (Ky.)  Refusal  to  file  amended  an- 
swer changing  Issues,  etc.,  not  abuse  'Of  discre- 
tion.—Foxwell  V.  Justice,  509, 
®3>237(8)  (Ky.)  Court  may  refns*  to  file  of- 
fered amendment  if  it  uipears  to  chance  is- 
sue,—Foxweil  V.  Justice,  5TO, 
<^238(3)  (Ky.)  Offered  amendment  shonid  be 
supported  by  affidavit.— Poxwell  r.  Justice. 

fim. 

•@=>248(4)  (Tex.Cly.ARP.>  Plaintiff  could  amend 
petition  by  assertmg'  remedy  on  contract  in- 
consistent with  that  Aist  '.luaadc^  that  esn- 
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PBINCIPAL  AND  SURBTV. 

See  IndemDity. 

lU.  DXSOHAROB  OP  SURBtTT. 

«=»I00(4)  (Tex.Clv^pp.)  Test  stated 


tract  had  bMO  revn^Rted.— Hartford  Idfe  Ins. 
Co.     Patterson,  814. 

^252(2)  (Mej^pp.)  Though  plaintiff  elected 
to  (o  to  trial  on  the  second  count,  the  £xat 
cotmt  of  the  pctiiioa  did  not  become  an  aban- 
doned pleading. — Orr  r.  Bussell,  276. 


XIII.  D&FBCTS  A\a!  OBJECTIONS,  WAIV- 
Ba,  AND  AIDEH  UY  VCRDICT  OR 
JUDtiJilCNT. 

^=>406(5}  (Mo>pp.>  Defective  reference 
from  one  count  to  another  waived  by  failure  to 
object.^!>rr  t.  Ruaseli,  275, 
«:»4II  (M«.)  ObjtcUoD  to  connterdaim  in 
salt  to  cancel  noteti  waived  by  failure  to  de- 
mur.—Thomas  V.  Goodrum,  571. 
^»433(3)  (T0X.Cflai.App.)  Pleadings  not  spe- 
cially excepted  to  held  to  support  judgment  on 
finding  cotton  was  not  compressed  in  workman- 
like manner.— Elder,  Dempster  &  Co.  t.  IVeld- 
Neville  Cotton  Co.,  102. 

4s»433{6}  (Mo.App.)  Petition  in  action  for  in- 
juries held  suffident  after  verdict  as  against 
objection  that  dtr's  notice  of  defect  was  not 
alleged;  "maintain."— O'Connell  v.  Kansas 
City,  1040. 

PLEDGES. 

€=>24  (Mo.App.)  Pledgee  of  note  to  secnre  a 
forged  note  held  to  have  no  right  tiiereto.— 
Conway  v.  Flaugh,  1045. 

«»56  ( I )  (Tex.coiii JKpp.)  Collateral  to  be 
sold  at  public  auction  uter  advertisement  end 
notice  to  pledgor  in  absence  of  agreement  to 
contrary.— Ifaynes  t.  Western  Union  Tdegraph 

Co..  381. 

«SE»56(7)  (MO.AW.)  Pledgee  pnrchaslng  col- 
lateral at  sale  AeM  entitled  to  benefit  of  lien 
on  mortgage  in  rc«l  estate.— Franklin  Bank  v. 
Melnedie,  1067. 

PKACTICE. 

For  piadace  in  parficnlar  actions  and  proceed- 
ings, see  the  various  specific  topics. 

FRESCBIFnON. 
See  Adverse  Possession;  Limitation  of  Actions. 

PtUNCIPAL  AND  AGENT. 
See  Attorney  and  OUent;  Brokers. 

I.  TUB  imUTION. 
CA)  Creation  sbA  Bxlsfenoe. 

^s>2l  (Ky.)  Agency  may  be  shown  1^  agent's 
testimony.— Grove  Lodge  No.  274.  L  O.  O.  F., 
T.  Fiddlty  Hienix  Ins.  Co..  21fi. 

II.  HUTUAI.  RIGHTS,  DUTIKS,  AM*  LIA- 
BILITIES. 

CA)  BaeevtloH  o(  Ace  sot* 

^»70  (Tex.ComJ^pp.)  Same  person  nugr  be 
appointed  agent  for  collection  and  payment  by 
different  parties.— Shaw  v.  First  State  Bank  of 
AbUene,  325. 

III.  RIGHTS  AND  I/IABILITIBS  AS  TO 
.THIRD  PURS9NB. 

(A)  P«werB  of  Aseat. 

9»»92(2)  (Tex.Coin.App.)  Payment  of  note  is 
complete  when  funds  have  reached  bands  of 
agent  arithorised  to  receive  It.— Shaw  v.  First 
State  Bank  of  AbUene.  '625. 
«=»l(>3(9).XArh.)  Owner  of  land  authorizing 
agent  to  sell,  bound  by  terms  of  contract  made 
br  faim.~Battle  V.  Draper.  80^. 
4s»I03(ll)  (Ky.)  Agent  to  sell  land  autborix- 
ed  to  sell  for  cash,  and  princ^ial  not  bound  by 
other  sale,  in  absence  of  rattfieation.— Barriger 
T.  Bryan;  iiOO. 
«s»J24(3)  CTex.Coi|iJKp9.)  Whether  repre- 
sentative of  loan  company  was  agent  of  holder 
of  vendor's  lien  note  authorized-  to  receive  pay- 
ment of  the  note  held  tot  tlie  jury.— Shaw  t* 
First  State  Bank  of  AbUene,  325. 


,  ...        _    as  to 

whether  mooificatioos  affect  liability  under  eon- 
tractor's  bond  reservlog  right  to  modify.— 
Southern  Surety  Co.  v.  Nalle  &  Co.,  402. 

Cbange  from  three-story  to  four-story  build- 
ing may  rdease  surety  under  contractor's  bond 
reserving  right  to  "alter  or  modify  plans  and 
specifications.'.'— Id. 

€=al28(l)  (Tex.Clv.App.)  Change  la  pIlUU 
ratified  by  surety  will  not  release  him. — South- 
ern Surety  Co.  v.  N'alle  &  Co.,  402. 

IT.  RBHEDIB9  OF  CREDITORS. 

<8=3|6I  (Tex.CIv.App.)  Evidence  sastaioint 
finding  that  surety  bad  received  additional  com- 
pensation on  account  of  alterations  in  plans^ 
Southem  Sure^  Co.  v.  ^alle  &  Co.,  402. 

PBOUlBiVlON. 

I.  HATVRB  AHD  GROVlfDS. 

$=35(3)  (Mo.)  Application  for,  held  a  collater- 
al attack  on  order  for  sale  of  property  by  re* 
ceiver. — State  ex  rel.  Missouri  Motor  Bos  Ca 
V.  Davis,  570. 

®=3lO(2)  (Mo.App.)  Want  of  jurisdiction  held 
to  appear  as  a  matter  of  law  on  the  face  of  a 
judgment  awarding  an  injunction  so  that  pro* 
hibition  would  lie.— State  ex  rel.  Youngman  v. 
Calhoun.  047. 

II.  JVRISDICnON.  PROCBBDIHGa,  AND 
RBUBV. 

^»2a  (Mo.)  Question  of  maUce  in  writing  let- 
ter cannot  be  considered  by  Supreme  Court  on 
application  for  prohibition.- State  ex  rel.  Tone 
V.  Falkenhainer,  257. 

<S=^28  (Mo.)  Supreme  Conrt  has  no  aotbority 
to  amend  subpoena  duces  tecum  in  prohibition 
proceeding.— State  ex  reL  Fdnstein  t.  Bart* 
man,  862. 

PROMISSORY  NOTES.  . 

See  Bffls  and  Motes. 

PBOFERTT. 

4=>9  (Mo.App.)  PosBessioQ  of  personalty  prima 
fade  proof  of  ownership.— Johnston  v.  Brown 
Bros.  Iron  &  Metal  Co.,  1011. 

VVBISC  IHPROVEBIBNTS. 

See  Mnnicipj^  Corporations.  «=>821-513. 

PimUC  LANDS. 

III.  DISPOSAL  OF  LAKDS  OF  THB  STATES. 

«=s>l73(4)  (Tex.CivJ\pp.)  Evidence  lield  to 
prove  land  appraised  at  figure  at  which  it  was 
sold.— Gulf  Production  Co.  v.  State,  124. 
^173(22)  (Tex.CivJ^pp.)  Purchaser's  right 
to  reinstatement  on  same  terms  as  original  pur- 
chase not  affected  by  Land  Commissioner's  sub* 
sequent  reclassification  of  land. — Gulf  Prodac- 
tion  Co.  V.  State,  124. 

Forfeitures  not  favored.— Id. 

Purcbaser  after  forfeiture  of  previous  sale, 
who  yoluotarily  abandoned  land,  oad  no  inter- 
vening rights  barring  reinatatment  of  original 
purchaser.— Id. 

Right  to  reinstatement  not  affected  by  fact 
that  cancellation  of  abandoned  sale  to  third  per- 
son had  not  been  formally  entered  on  Land 
Office  books.— Id. 

Quitclaim  deed,  executed  after  forfeiture,  en- 
titled grantee  to  reinstatement  under  atatnte. 
-Id. 

lUgbt  to  reinatatement  not  affected  by  false 
representations  to  Land  Commissioner. — Id. 
^176(2)  <Tex.)  Descriptive  matter  inserted 
by  mistake  should  be  rejected.-r-Wilson  t.  Gic- 
aad,  1074. 
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V.  SPAnm.  MBUCAN.  KRBNCH,  AHD 
RUSSIAN  OB,ANTS, 

^198  (Tax.)  Treaty  of  Guadalupe  EidalffO 
does  not  protect  Mexican  land  fraata  not  in 
existence  when  the  treaty  waa  sigaed. — Kenedy 
Pasture  Co.  v.  SUte,  683. 
^199  (Tex.)  A  nation  may  not  grant  title 
to  land  to  which  it  baa  no  title.— Kenedy  Pas- 
tare  Co.  T.  State,  683. 

Power  of  Mexican  government  to  grant  land 
in  territory  ceded  to  this  country  ended  with 
signing  of  treaty.— Id. 

€=?203  (Tex.)  Appropriatifm  void  on  its  face 
does  not  give  character  of  "titled  land"  or 
"land  equitably  owned"  within  constitutional 
provision.— Kenetfy  Pasture  Co.  v.  State,  683. 
♦=>209  (Tax.)  Abandonment  of  grant  must  be 
shown  by  unequivocal  act  evidencing  intention, 
and  mere  failure  to  assert  right  is  insuffident. 
—Kenedy  Pasture  Co.  v.  State,  683. 

Parties,  allowing  rights  to  slumber  70  yeara 
in  buried  records  in  -foreign  country  with  no 
possession,  held  not  entitled  to  eatablisb  clkim 
against  innocent  purchasers. — Id. 
^=>2I0  (Tex.)  Copies  of  original  letters,  shown 
to  be  genuine  and  found  in  Mexican  archives, 
held  admissible  to  show  equitable  title.— Kenedy 
Pasture  Co.  v.  State,  683. 

Parties  buylnjg  from  state  Md  innocent  par- 
chasers  as  againBt  record  of  invalid  Mexican 
grant — Id. 

Parties  puTchasing  from  the  state  not  regoir- 
ed  to  search  Mexican  records  of  ancient  towns. 

—Id. 

«=>223(l)  (Tex.)  Party  having  paid  for  land 
end  had  it  surveyed  prior  to  1836  acquired  in- 
choate and  equitable  tiUe  protected  by  treaty. 
—Kenedy  Pasture  Co.  v.  State,  683. 

Claimants  under  Mexican  grant  cannot  com- 
plain of  judgment  for  innocent  pnrchasers 
whom  they  did  not  reimburse.— Id. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers;  Oas;  Railroads;  Street  Rail- 
roads; Telegraphs  and  Tdephones. 

QUANTIM  BIEBCrr. 
See  Work  and  Labor. 

QUIETING  TITUS. 

I.  RIGHT  OF  ACTION  AND  DBPBlfSBS. 

^10(4)  (Ky.)  Title  by  adverse  possession 

supports  action.— Wilson  v.  Pioneer  Coal  Co., 
87. 

n.  PROCBCDisas  and  RSiKiroF. 
^»34(l)  (Ky.)  Petition   claimiy  ownership 
and  possession  of  land  and  settflK  forth  mat- 
ter of  adverse  claims  is  sufficient. — ^Amett  v. 
Elkhoru  Coal  Corporation,  219. 
(&=33S(2)  (Ky.)  Petition    showing  defendant 
claimed  under  plaintiff's  grantor  without  show- 
ing date  of  plaintiff's  deed  is  insufficient.— Ax* 
nett  V.  Elkfaorn  Coal  Corporation,  219. 
«=»44(4)  (Ky.)  Evidence  iteld  to  warrant  find- 
ing of  delivery  of  deed  by  defendant  hnshand  to 
first  wife,   plaintiff's  ancestor,  etc— Petty'a 
Heirs  r.  Petty,  02. 

QUO  WARRANTO. 

I.  HATVRfS  AMD  GROITIfDS. 

«E»8  (Tax.Clv>pp.^  Existence  of  levee  dis- 
trict could  be  questioned  only  by  state  In  quo 
warranto  proceeding^Wilmarth  T,  Reagan, 
44o. 

RAILROADS. 

See  Street  Railroads. 

I.  CONTROL  A  WD  REGDLATIOH  IN 

GBKRRAL. 

^5</2  [New.  vol.  6A  Key-No.  Series] 

(Tex.Clv.App.)  Judgment  fixing  lien 
against  properties  of  dismissed  defendant  own- 
ing road  under  federal  control  erroneous.— 
Gulf,  0.  &  S.  r.  Ry.  Co.  v.  Uamrick.  166. 


«=»5i/2  [New  vol.  6A  Koy-No.  Series} 

(Tex.Ctv.App.)  Snbstitntion  of  federal 
agent  under  Transportation  Act.— Payne  v. 
White  House  Lumber  Co„  417. 
*s»5!/2  [New,  vol.  6A  Key-No.  SotIm] 
,  (Tex.C(v.App.)  Federal  Director  Gowr- 
al  liable  for  injuries  from  defective  eroBsiiic. 
—Payne  v.  Wallis,  1114. 

TI.  CO»™«^<^»OHjp5A™railAHC»,  JJTO 

«=>I  I3(I0)  (Tex.Com.App.)  Insuffident  drain- 
age held  not  proximate  canae  of  drowninc  in 
flood.-San  Antonio  &  A.  P.  Rj.  Cow  ▼.  Behne. 

X.  O^ERATIOII. 

(B)   Stetntorr*    Honleipai,    mm*  OMcial 
RevBlatlons. 

«=>226  (Ky.)  Waiting  room,  which  is  dark, 
stuffy,  too  small,  or  dirty,  not  "anitable  wait- 
'•oom/'— Commonwealii  v.  LoniavlUe  A  X. 

B.  Co.,  2S6. 

<3f>236  (Tenn.)  Ordinance  limitinc  mMd  to  4 
miles  per  hour  not  iinreaBonabie.-^fiics  v. 

Partridge.  16. 

«=»25S78)  (Ky.)  Indictment  charging  railroad 
with  failure  to  provide  waiting  room  not  doplk- 
itous  or  demurrable.— Commonw^th  t.  Louis- 
ville &  N.  R.  Co.,  236. 

Indictment  for  faUure  to  provide  nrftable 
waiting  room  should  not  coople  word  "Dnblic" 
with  "passengers."— Id. 

(F>  Aecldentii  at  OmMWln^ 

•S=»307(4)  (Tex.Civ.App.}  Vl^man  only  re- 
quired at  unusually  dangerous  crosmnss.  Bak- 
er V.  Hodges,  844. 

«=»308  (Tox.Clv.App.)  .Isolation  of  ordinaDee 
requiring  flagman  negligencevr-Baker  Hodg- 
es, 844. 

«^3I2(4)  (Mo.App.)  Lookont  required.— Ru- 

enzi  V,  Payne,  294. 

^=>3I3  (Mo.App.)  Omission  of  statntoty  sig- 
nal prima  facie  neg%eace.— Rnenzi  v.  Payne. 

294. 

^316(4)  (Mo.App.)  Speed  of  50  miles  an 
hour  common-law  negligence.— Rnenxi  v,  Payne. 
294. 

^3lfl(4)  (Tex.Clv.App.)  Speed  ordnance  im- 
material where  speed  was  negligent^ — ^Baker  v. 
Hodges,  844. 

«=>3I7  moAap.)   Violation   of   speed  m^- 
nance  held  negligence.- Ruenzi  v.  Payne.  294. 
<S=»324(I)  (Mo>pp.)  Care  required  of  pedes- 
trian.—Ruenzi  V.  Payne,  294. 
^324(3)  (TeMR.)  AutomobillBt's  violation  of 
Btatute  does  not  affect  right  to  recover  damag- 
es.—Hines  V.  Partridge.  10- 
•^327(5)  (Mo.App.)  Falliire   to   look  both 
ways  for  trains  held!  negligence.— Baenzi  v. 
Payne.  294. 

«=»337(l)  (Tex.CIvJ^pp.)  Failure  to  have  flag- 
man at  obstructed  crowng  held  proximate 
cause  of  injury.— Baker  v.  Hodgea,  844. 
|=>338  (Mo.App.)  ContributoiT  nesBgence  no 
defeoae  under  bomanitarian  rule. — ^Rnenii  v 
Payne,  294. 

Discovered  peril  doctrine  applied.— Id. 
«=»345(f)  (Tex.Com.App.)  Issue  of  discover- 
ed peril  held  not  raised  by  pleading.— Baker  v. 
Shaffer,  349. 

«»346(5)  (Tex.CenJ^pp.)  Bardm  of  showing 
contributory  negligence  on  defendant.— 1U5s- 
Bonri,  K.  &  T.  Ry.  Oo.  of  Texas  v.  Herdinnc 

827. 

«=»348(6)  (Tex.ComJ\pp.)  Jury  may  consider 
evidence  most  favorable  to  plaintiCE.— Missouri. 
K.  &  T.  Ry.  Co.  of  Texas  v.  Herchant,  827. 
«=>34«(8)  (Tex.Csm.App.)  Driver  vi  mwt» 
struck  held  not  conclusivelj' jfaown  to  have  mttn 
train  in  time. — Missouri,  K.  &  X.  Ry.  Co.  of 
Texas  v.  Merchant,  827. 

<8=a350(5)  (Teas.)  Negligent  in  bneUns  train 
over  crossing  without  nagmu  Jbeli  for  Jut. — 
Hines  V.  Partridge,  16. 
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«»350(S)  (Te)uClvA»p^  N«gUswM  in  main- 
taining flagman  qaMtion  of  fact— -Baker  t. 
Hodgea.  844. 

Negligence  of  conductor  failing  to  station  flag- 
man at  eroising  held  qoeation  of  fact.— Id. 
«=»350(ll)   (Teaa.)  Negligence    in  backing 
train  at  nnlawfol  speed  over  croaaing  AeM  for 
jury.— Hinea  t.  Partridge,  1«. 
«=>350(  1 1 )    (T«x.ClvJlpp.)   Negligent  apeed 
held  qaeatlon  of  fact.— Baker  v.  Hodges,  844. 
«S935«(I3)  (Tmr.)  AntomoUliat'a  negligence 
held  for  Jury^Hinea  t.  Partridge,  16. 
«=>350(I6)  (Tm.ComJIp|I.)  VaUure  to  look 
and  listen  not  conduaire  of  contributory  negli- 
gence.—Missouri,  K.AT.'B.y.  Co.  of  Tezaa  t. 
Merchant,  827. 

«=>350<32)  (TMcCWJ^pp.)  Automobile  drWer 
going  12  miles  an  hour,  toougb  view  waa  ob- 
structed, held  not  negligent  as  a  matter  of  law. 
—Payne  v.  Wallis,  1114. 

^350(25)  (Mo.App.)     Contribntorr  negli- 

f:ence  of  pedestrian  with  obstmctM  view  held 
or  jary.— Rnensi  t.  Payne,  294. 
«=>350(33)  (MoAip.). Negligence  under  hn- 
manitarian  nue  held  for  juiT.r— Ruenxl  t.  Payne, 
294. 

(O)  Inlarlca  to  Peimms  om  we  mear  Vraeka. 

^9355(2)  (Ky.)  Joint  right  in  passway.— Cin- 
rinnati.  N.  O.  &  T.  P.  R.  Co.  v.  Owsley,  210. 
«=9356(l)  (Ky.)  Ibbitual  use  of  tracks  deter- 
mines right  to  go  thereon.— Hinea  t.  Wflson's 

Adm'i,  23. 

^s>356(3)  (Ky.)  Treapasaera  becoming  Ucen- 
aees  by  user.— Cincnanatl,  N.  O.  &  T.  P.  B.  Co. 

T.  OwBley,  210. 

^=9369(3)  (Ky.)  Lookout' and  signals  required 
where  tracks  are  need  by  public^— Hines  t. 
TVilson's  Adm'x,  28. 

^=>377  (Ky.)  Injury  to  pedestrian  who  steps 
directly  in  front  of  train  not  actionable.— Hines 
V.  Wilson's  Adm'x.  23. 

«=»400(2)  (Ky.)  License  to  use  tracks  held 
question  for  Jury.— Hines  t.  Wilson's  Adm'x, 
23. 

^=3400(12)  (Ky.)  Contributory  negligence  of 
baggy  driver  on  mill  track  held  for  jary.- Cin- 
ciDnati.  N.  O.  &  T.  P.  R.  Co.  v.  Owsley,  210. 
«=>400(I4)  (Ky.)  Negligence  under  last  dear 
chance  doctrine  held  for  jury. — Cincinnati,  N. 
O.  A  T.  P.  B.  Co.  T.  Owsley,  210. 

BATE. 

n.  PROBBCcmoii  amd  pvhishmbht. 

(A)  Indletmnt  mm*  lafomatiOB. 

«=>20  (Mo.)  Indictment  held  sufficients— State 
V.  Lee,  610. 

(B)  KTl4«Bce. 

^$2(4)  (Mo.)  Evidence  held  to  establish  the 
age  of  proaecntrix  at  leas  than  IS  yeari'— ^tate 
V.  Hightower,  060. 

(C>  Trial  and  Review. 

^»57(I)  (Mo.)  Evidence  held  to  make  out  a 
case  for  the  jury.— State  v.  Hightower,  066. 

REAL  ACTIONS. 

See   Ejectment;    Psrtition;    Qnfetinff  ntle; 
Trespaaa  to  Try  Tkle. 

KBCEIVEUS. 

IT.  HAlTAffiBIIBira-  AHD  miPOSmOH  OP 

(A>  ACmlalstratlQU  in  Geaeral. 

•s>9V  (Tax.Ctv>pp.)  Need  not  carry  out  ex- 
ecutory contract,  but  estate  is  UaUe  for 
breach.— Tecamseh  Ofl  A  Cotton  Co.  r.  Grea- 
ham,  468. 

(D)  Sale  aad  C!oaT«ra»ee  or  KedallTerr 
of  Property. 

4=>I3(  (Mo.)  Goart  may  order  sale  of  prop- 
erty in  hands  of  receiver  before  final  Judg- 
ment, where  neccMtry  to  preaerre  Intereata  of 


partfea^-atate  tx  rtL  IfiMonrl  Motor  Bw  Oo>. 
T.  Davis,  BfJO* 

RECEIVING  STOLEN  GOODS. 

^=33  (Mo.)  Knowledge  of  information  leading 
reasonably  prudent  man  to  believe  property  to 
be  stolen  not  sufficient  gidlty  knowledge^ — Eftate 
T.  Henderson,  506. 

^=>S(3)  (Tex.CrJkpp.^  Evidence  of  posses- 
sion held  not  to  justify  inference  of  guilt, — 
Lemon  v.  State,  888. 

«»9(2)  (Mo.App.)  Instmction  held  erroneous, 
aa  permitting  mere  lie^genee  to  take  place  <4 
guilty  knowledge.— SUte  t.  Blocker,  1068. 

RECOBDS. 

See  AM>eal  and  Error,  «=s>4d4r-714;  Crimiital 
Law,  «=»1080-1120, 

BETORMATION  OF  INSTBUBIENTS. 

il.  PROCBfiSDINGS  AND  RRUBF. 

4=945(4)  (Ark.)  Evidence  held  to  snpport  de- 
cree «  reformatiott.— Uarton  t.  Durham,  108. 

REMAINDERS. 

«=s>l7(2)  (Ky.)  Action  for  waste  committed 
by  grantee  of  estate  for  life  of  grantoi'  need 
not  be  delayed  until  after  grantor's  death.^ 
Adams  v.  Bates,  238. 

^=>I7(3)  (Ky.)  Statute  begins  to  ran  against 
owners  of  remainder  in  fee  after  Ufe  estate 
trom  time  of  i-ommission  of  waste  by  grantee 
of  such  eatate^— Adams  t.  Bates,  288. 

BEPLEVIN. 

IT.  PLEADING  AND  BVIDBHCXC. 

9=>70  (MoJlpp.)  Burden  on  plaintiff  to  show 
he  was  entitled  to  posse8Blon.—JobnBton  v. 
Brown  Bros.  Iron  &  Metal  Co.,  1011. 

TI.  TRIAI..  JVDGMEINT.  BNFORCRHBNT 
OF  JUDGSIBNT,  ASD  RBVIBW. 

®=aS6  (Arfc.)  Rendition  of  verdict  in  solido 
not  ground  for  reversal.— Taylor  v.  Walker, 
050. 

Statute  providing  for  fixing  value  of  each 
article  not  jaiiadienonal^Id. 

KBVKNUE. 

See  Taxation.  _ 

BEVIEW. 
See  Appeal  and  Enor. 

RISKS. 

Sec  Uaater  and  Servant,  ^204r-2aS. 


See  Highwaya, 


ROADS. 
SALES. 


See  Judicial   Sales;    Taxation,  «3>615-448; 
Vendor  and  Puichaaar. 

XI.  CONSTRVOTIOII  OF  OOHTRAOT. 

«s)77(2)  (Ark.)  Buyer  of  automobile  held  not 
obligated  to  pay  costs  of  transporting  car  to 
city  of  pnrchasc.— Berger  v.  Jonesboro  Motor 
Co..  4. 

^81(3)  (Mo.App.)  Parol  evidence  to  vary 
contract  provision  for  shipment  "aa  soon  as 

Sissible"  is  inadmissible.— Guess  t.  Baasdl 
roa.  Clothing  Co.,  1010. 

m.  MODincATioiv  OR  RBscnaaoii 

OP  <M>!«TRACT. 
(B)  RcaelMion  by  Seller. 

«»I0»  (Ma.App.)  Instmction  that  seller  coold 
not  resdnd  in  part  proper^Neal  v.  Crowaon, 

1033. 

<C)  Reselsaloa  by  Bnrer. 

«s»l26(3)  (MoJ^pp.)  Notice  of  reedsslon  «f 
purdiaae  price  of  jaoka  giren  witUn  time  aft- 
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er  permittiiig  seller  to  iatteinpt  to  demonstrate 
their  utility.— Neal  t.  GrowHon,  1033. 

IV.  PBHFOBIIAIICB  OF -COMTBAOT. 
(O  Delivery  and  Ae««ptane*  of  Gf»od«. 

^3l68(2)  (Ark.)  Seller  estopped  from  cou- 
teodiDg  that  buyer  was  bound  to  inspect  with- 
iD  reasonable  time  after  receiving  shipment. — 
Brio  Bros.  V.  hyou  Bros.,  660. 
4=9 1 73  (Ark.)  HeiliT  sued  for  breach  Jteld  not 
to  have  waived  buyer's  breach  b^  failure  to 
oj-der  delivery  within  time  specified.— Russell 
T.  Barnhart  Mereantile  Co.,  881. 
«=:)173    (T»x.Civ.App.)    Receiver    of  buyer 
company  held  to  have  furnished  cars  for  ship- 
ment, thouRh  cars  belonged  to  other.— Tecum- 
seh  O'l  &  Cotton  Co.  v.  Gresbam,  4G8. 
^=>I75  (Tex.CivJVpp.)    Purchaser   could  not 
cancel  items  of  order  and  then  sue  for  nondeliv- 
ery.—Solomon  V.  Schwartz  Bros.  &  Co.,  174. 
«=»I8I(II)    (Tex.CtvJKpp.)   Evidence  insuffi- 
cient to  show  buyer  refused  to  pay  for  car 
of  oil  on  demand.— Tecumseh  Oil  &  Cotton  Co. 
V.  Oresham,  468. 

€=>I8I(I3)  (Ky.)  Evidence  Acid  to  show  that 
consignee  sold  wheat  for  shipper,  and  not  aa 
its  own.- Early  &  Daniel  Co.  v.  C.  S.  Erans 
&  Co..  226. 

(D)  Parmeat  .of  Price. 

(Tm.ClvJi(pp.)  Payee,  who  accepted 
uotea  by  selling  them,  bouod  to  ship  machinery. 
—State  Nat.  Bank  of  Texarkasa  v.  Potter,  828. 

V.  OPERATION  AND  BFFBiCT. 
(A)  Transfer  of  Title  as  Between  Parllea. 

«=3200(2)  (Tftx.Civ.App.)  Where  wheat  ship- 
ped consigned  to  shipper's  order,  title  passes 
on  the  payment  of  draft  attached  to  bill  of 
lading  and  delivery  of  the  bill  of  lading,  though 
weighing  at  destination  necessary.— Fort  Worth 
Elevators  Co.  v.  Keel  &  Son,  481. 
4s»2&l(l)  (Ky.)  Possession  must  be  deliver- 
ed before  title  passes.- People's  Sav.  Bank  & 
Trust  Co.  V.  Klempner  Bros.,  244. 
«=920l(4)  (Ky.)  Whether  possession  of  car- 
rier possession  of  consignee  buyer  Question  of 
shipper's  intention. — People's  Sav,  Bank  & 
Trust  Co.  V.  Klempner  Bros.,  244. 

Evidence  conclusive  that  debtor  consignor 
did  not  intend  title  or  possession  of  goods  to 
vest  in  creditor  consignee. — Id. 
^=>2I8V2  (Ky.)  Possession  of  carrier  pre- 
sumptively possession  of  consignee. — People's 
Sav.  BanK  &  Trust  Co.  t.  Klemnier  Broa., 
244. 

VI.  WARRANTIBS. 
^=>273(l)  (MoJ^pp.)  Law  implied  warranty 
that  jacks  were  rpaKonably  fit  for  breeding 
purpoaps.- Xeal  v.  Crowson,  1033. 
<S=»288(5)  (Ark.)  Action  for  breach  of  war- 
ranty of  quality  maintainable  after  acceptance 
of  part  when  there  was  no  opportunity  for  in- 
spection.—Forrester  V.  Locke,  897. 

VIII.  REMGDIKS  OF  BDYER. 
(A)  fleeevery  of  Priee. 

<&=>390  (Tex.Com.App.)  Defrauded  buyer  may 
stand  by  contract  and  recover  damages,  or  be 
may  rescind.— Clark  v.  Texas  Co-op.  Inv.  Co., 

381. 

(C)  Actions  for  Breacb  of  Contract. 

«=»4(8{I2)  (Tex.Civ.App.)  Buyer  which  re- 
fold entitled  to  recover  for  Keller's  failure  to 
deliver.— Tecumseh  Oil  &  Cotton  Co.  v.  Gres- 
ham,  408. 

(D)  ActiOM  and  Connterclnlma  for  Breacli 

of  Warrantr. 
^=^426  (Mo.App.)  Under  contract  providing 
for  return  aud  rcsoission  on  failure  of  war- 
ranty as  exclusive  remedy,  seller,  by  refusing 
to  accept  return,  becomes  liable  for  the  usual 
damages  for  breach  of  warmnty. --May field  v. 
Owrge  O.  BickaidBon  Macbintry  Co.,  2fi8. 


An  exclnaive  remedy  for  Imaeh  of  naeiaaty 

must  be  cleuly  expressed.- Id. 
«=>437(2)  (Mo.App.)  Interest  not  allowafak 
on  buyer's  recovery  for  seller's  breech  anles« 
asked  in  pleadings.— Mayfield  v.  Georsc  U. 
iUcbardsoo  Machinery  Co.,  288. 
«=s442(3)  (ArtL.)  Measure  of  dammaes  for 
breacb  of  warranty  of  quality  stated.— Forres- 
ter V.  Ijocke,  807. 

€=>442(S)  (Mo.App.)  On  breach  of  warranty 
of  tractor,  pun^aser  entitled  to  recover  loss 
of  season's  use  of  land.— Mayfi^  t.  George  O. 
Bichsrdson  Machinery  Co.,  ::88. 
«=>442(6,  7)  (Mo.App.)  On  breach  of  war- 
ranty of  tractor,  expense  in  endeavoring  to 
make  machine  work  held  recoveraUe. — Slay- 
ficld  V.  Oeorge  O.  Richardson  Machinery  Co., 

28y 

'S=>442(i6)  (Moj^pp.)  Purchaser  on  breach 
of  warranty  held  entitled  to  recover  not  oolj 
freight  money,  but  also  amount  he  was  con- 
I)clled  to  pay  on  notes  given  for  the  goods.— 
Mayfield  v,  George  O.  Eicbardson  Machineiy 
Co..  288. 

"©==445(1)  (Mo.App.)  Whether  there  was  war- 
ranty of  ja<:ks  sold  a  jury  question. — ^Neal  v. 
Crowson,  1033. 

IX.  CONDITIOHAI.  SAI.KS. 

€=5451  (Tex.)  Foreifm  unrecorded  conditioMl 
sale  contract  held  not  effective  to  retain  titk 
to  automobile  in  seller  aa  a^nst  innocent  pur- 
chaser.—Consolidated  Garage  Co.  t.  Chambera, 

1(K72. 

SCHOOIS  AND  SCHOOL  DISTBICTS. 

II.  PUBUC  aCHOOl48. 

(O)  DlRtrlet  Proitertr.  Coatraeca.  mm* 
Llabllltlea. 

<e=»84  (Mo.App.)  Olatise  In  constraction  con- 
tract relating  to  insurance  held  not  to  indud' 
derrick.— Vogelsang  v.  Board  of  Education  of 
City  of  Cape  Ctirardeau,  645. 

(B)   Distvlet   Debt,   Secarltlea,   atad  Tax- 
ation. 

<^»10l  (Mo.)  Repairing  and  furnishing  not 
the  "erection  of  buildings,"  for  which  annual 
tax  rate  may  be  exceeded.— Harrington  t.  Hop- 
kins. 263. 

<S;=»I03(2)  (Tex.Coin.App.)  Trustees  of 
school  district  held  not  to  have  right  to  call 
election  for  levy  of  maintenance  tax. — M^ifaol- 
lon  V.  Stanton  Independent  School  Diat^  SS£. 

SENTENCE. 
See  Criminal  Law,  ^977. 

SEP.4RATE  PROPERTY. 

Seje  Husband  and  Wife,  ^146-152. 

SET-OFF  AND  COUNTERCLAIM. 

n.  StrBJBOT-MATTEH. 

«=>29(l)  (Me.App.}  "TransaetiDa''  defined.— 
Sladc  T.  Whitney.  1060. 


SEWERS, 
SHIPPING. 


See  Drains. 

See  Wharves. 

Vn.  OARRIAGB  OP  OOM>& 

€=»I08  (Tex.Com.App.)  Finding  against  gen- 
eral cUAtom  fixing  density  «t  cotton  heUt  not  to 
conflict  with  finding  of  deoaity  after  proper 
baling.- Elder,  Dempster  &■  Co.  v.  Weld-Neville 
Cotton  Co.,  102. 

Contract  for  shipment  of  compressed  cottoa 
implies  it  is  to  be  compressed  in  workmanlike 
manner. — Id.   ■  ■  ■ 

I'roviBions  relating  to  standard  cotttm  held 
applicable  to  high  density  eeCton,  except  as  ts 
weight, — Id. 

I'roof  additional  cargo  wai  availaUe  nnaec- 
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ewAtjr'to  zeco*ary  ftw 'iIiIipDUiit  of  cotton  not 
propedy  comiiTesjsnl.— Id.  .  ■  ■  . 

"SLANDEB. 
See  Libel  and  SUtnder.  • 

SFBCmC  PBRFORHANCE. 

I.   KXTVRB  AMD  GROOBTDB  OF  ftfilSBDY 


■  I  ^    ( TexXp^iQ  >p  p.)    All      ci  rcamBtancea 

must,  be  taken. into  consideration  hi  detenoiD-: 
ins  it'lietbcr.  remedy  inequitable.— Simpson  v, 
Urecn.  373. 

-  IV.  PROCEeDIHGS  AND  RBLIBF. 

^ss>\  17  (Tflx.Com.App.)  Variance  between 
pleading   and   pvidence  held   not  material.— 


Briscoe  V.  Bright' 3  \6m%  n 
«=9l2f(l)  (Tex.ComJ^n 
b8Sc 


1082. 

When  pcoof  of 
terms  of  oral  contract  BWficient  stated.— Bris- 
coe V.  Bright'H  Adm'r,  lO&J. 
«s»l2l(3>  (Tox.Com.ABp.)  Eridence  insuffi- 
eient  to  show  that  enforcement  for'  contract 
of  sale  would  be  inequitable.— Simpson  t. 
Green.  375. 

^=»I2I(4)  (Tex.Coni.App.)  Erideoce  held  auf- 
ficient  to  support  fioding. — Briscoe  v,  Bright's 
Adm'r.  1082. 

.    STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  limitation  of  Actions. 

'  STATUT^. 

For  statutes  relating  to  particular  subjects,  see 
the  various  spedne  topics. 

III.  SDBJBCTS  AND  TITLBS  OP  ACTS. 

«ss>l07(l)  (Tean.)  AU  sections  of  Factory  In- 
spection Act  held  germane  to  subject.— Athens 
Hosiery  MDls  v.  Thomaaon,  901 


*9jJ7(8>  (TexXlvJ^pp.)  Amendaterr  statute 
making  natural  person  liable  for  death  caused 
by .  agent,  invalid.— Andesson      -Smith,  142. 


.    ..IV,  AHEKDUKNT;  RBVIHON,  AMD 
CODIFICATION. 

4»I4I(I)  (Ky.)  Amendatory  act  as  to  earrr- 
ing  concealed  wea|>oni^  invalid  because  not  set- 
ting  out  any  of  amended  actr— Commonwealtii 

y.  Bowman,  36. 

v.-  KBIFBAL..  SVSPBN8lbN,.BXFIHATION, 
AND  BBVrVAI.. 

€=»I49  (Mo.)  Legislature  has  power  to  elimi- 
nate prorlsiona  incorporated  -by  reference.  In- 
cluding a  constitutional  provfritML— "State  ex 
rel.  Feinstein  v,  Hactman,  962. 

TI.  CONSTRVCTIOH  AND  OPERATION. 

(A>  General  Rule*  of  Uomatraetlon. 

€=»I81(I)  (Aril.)  Primary  object  in  construc- 
tion to  ascertain  intentioa  of  Xjegialature  from 
language  used. — Howell  r.  lAmberaon,  872. 
«s3iai(l)  (Tens.)  Legislative  intent  must  be 
ascertained  and  given  eiCect.-*Adiens  Hosiery 
MiUa  V.  ThomasoD,  904. 

^=>I95  (Tex.Com.Aiip.)  Bzpresrion  of  one 
thing  excludes  another.— MUHiollon  v.  Stanton 
Independent  Scbool  Dlst..  332. 
4»205  (Tenn.)  Legislative  intent  must  be  as- 
certained and  given  effect,  and  in  doing  so  act 
must  be  considered  as  a  whole.— Athena  Ho- 
siery Mills  T.  Thomasoo,  904. 
®»225  (Ky.)  Previous  motor  vehicle  acts  can 
be  considered  In  ascertaining  intention  in  sub- 
sequent act.— Leins  T.  James.  826. 

(B)  PartloolKr  Ctamea  of  Statmte*. 

«=»239  (Tox.Com.App.)  Laws  depriving  etti- 
sens  of  rights*  strictly  construed.— Foe  v.  Con- 
tinental Oil  &  Cotton  Co.,  717. 
<g:=»245  (ToRH.)  Statutes  will  not  be  extended 
by  implication.- H.  D.  Watte  Co.  v.  Hank,  90& 


STATUTES  CONSTRUED. 


UNITED  STATES. 

COXSTITUTION. 
Art  14,  i  1  «1« 

STATUTES  AT  LARGE. 
17^  Feb.  12,  ch.  7, 1  Sut. 

1920,  Peb.  'aS,  "cli.'»ii  '4i 
Stat  466   417 

COMPILED  STATUTES  1916 
or  1918. 

IS  10126,  10127   781 

ARKANSAS. 

CONSTITUTION. 

Art  2.  8  10  rA9 

•Art.  2.  8  22   190 

CRAWFORD  AND  MOSES' 
DIOEST. 

U  .^7.5,  370  884 

I  1270    MO 

S 1314   r.r.') 

H  2^^8-2383   1X1 

9  2.156  177 

Sif  2.'W8,  2589,  2ri92  200 

i  31.S0    540 

I  3IS1    1 

I  3229    MO 

I  .V,00   IIW 

1.3607  et.  seq   107 

13618    872 


4655  et  seq   883 

8  4684,  4686    883 

i  5668.  6672   12 

8653    550 

S  9700-0801,  9820   184 

ROAD  LAWS  1919. 
Volume  1.. 
Page  629,121   872 

SPECIAL    AND  PRIVATE 
LAWS. 

1920  (Ex.  Sees.)  Mo.  407  552 
1020  (Ex.  Sess.)  No.  407. 
88  7.  9  552 

LAWS. 

1907,  p.  744.  . ,   897 

1009,  p.  326,  i  2.  Amend- 
ed by  Laws  1913,  p.  1001  800 
1913,  p.  1001..:  S^O 


KENTUCKY. 

CJONSTITUnON. 

8  7    208 

18  10,  17...,  510 

»  51   3.5 

8S  161,  235   526 

8  347  . :   27 

Cmi.  CODE  OF  PRACTICK. 

8  18    2r. 

||.J?2,  124..  


134   203,  500 

338    202 

340,  Buhsec.  6,..,   23 

404,  subsec.  2   622 

400.  subaec.  7   622 

60«i    41 

756    202 

757    512 

GftlMINAL  COIiR  QF  PRAC- 
TICE. 

88  36,  156   619 

I  271.  subsec.  7   31 

I  281.   Amended  by  Laws 

leiO.  eb.  02   636 

8  340    81 

STATUTES  1915. 

8  109b  249 

I  331a,  subseca.  3,  9  202 

I  639  .......... ■   29 

f 772,  784  :.:  23« 
1130  ;;;  sio 
1210a    41 
12rA>  208 
1800.  Amended  by  Laws 

1918.  ch;  84   35 

S  1649b   ,  234 

»  1720,  1740.,  526 

8  1012   ,   497 

88  2:^28-2336   238 

I  2«*i6a  .'  .WO 

I  2515   238 

S  27.10   526 

8  3700   224 

88-4196,.  424i.,^....^.,.  524 
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BTATUTBB  SUPPUIMaNT 

lias. 

ISOea    30 

1466   27 

4911    202 

LAWS. 

1910,  ch.  92    636 

1914,  ch.  69    628 

1916,  ch.  S3.   Ameoded  by 

Laws  1918,  ch.  176  202 

1918,  ch.  84   35 

1918.,  ch.  176   202 

1920,  ch.   90   626 

1920.  ch.  80,  H  Si  Sf  17, 

18,  laj. ........  526 


MrssouRr. 

CONSTITUTION. 

Art.  2,  I  12,  20,  21   71 

Art.  8.  I  2  695 

Art.  8.  §  8   982 

Arc  10.  I  11  263 

KBVISBD  STATUTES  1889. 

I  8620    600 

1  10321.     Amended  by 
Laws  1903,  p.  272  1043 

REVIS&D  STATUTES  1009. 

i 29()   641 
f  2867,"2874.".**.".".'*.*  964 
1  3027-3040   930 
3330  ^   78 

S  6946-6949   1007 

7453   1D43 

7657    60 

i  8309    975 

10029   671 

I  11751.    11756,  U758, 
11766,  11766   1048 

BBVISBD  STATUTES  1919. 

220    672 

521    642 

S  812,  814   65 

838    65,  675 

841    675 

843   66 

845   675 

1211    68 

1220    956 

1233   1060 

1274    924 

1276    273 

1317  1045 

1390    978 

1479    667 

i  1511   71,  269 

If  1613   

i  1552   1006 

»  1711,  1712  1007 

1  2169    667 

I  2421    71 

2905   1017 

3209   595 

3236   590 

3247    619 

8262    602 

8263    609 

3288    606 

3312   568.  592 

:  3882,  8883,  8908,  5439  592 

j  4025,  4036  692,  626 

4038    585 

i  4086-4113    665 

4217    294,  956 

4748    596 

4853    982 

6401    978 

5403    982 

6416    87 

6467   800,  1026 

1  6161-6168    663 

6164  1007 


7384   1067 

7966    63 

9943    294 

10186    78 

10720    71 

LAWS. 

1903,  p.  272  1043 

1907.  p.  263    982 

1913,  p.  746  1043 

1917,  p.  4U,  f  9^  ntbsec. 

6   1070 

1919,  p.  266   690 

TENNESSEE. 

CONSTITUTION. 

Art.  2,  «  17,  28    904 

Art  8.  I  18  902 

SHANNON'S  CODE. 

»  4029al.  4029a2   16 

H  4433a6,  7202al,  T218. .  543 

THOMPSON'S  SHANNON'S 
CODE. 

H  2099.  2100.  2102  S4J5 

LAWS. 

1903,  ch.  86   044 

1907,  cb.  82    902 

1913,  ch.  8  643 

1916,  ch.  101.  i  4...;....  903 

1917,  cb.  86   16 

1919,  cb.  110  904 


TEXAS. 

CONSTITUTION. 

"Art  1,  I  10  122 

Art.  1,  I  15  1085 

Art  1,  I  17  453 

Art.  5,  I  8  445 

Art  5,  S  16  160 

Art.  7,  i  3  332 

Art  8,  I  2  1106 

Art  14,  i  2  683 

CO0B  OF  CRIMINAL  PEO- 
CBDURB  1911. 

Art  699    889 

Art  717   777 

Art  746   389 

Art  810/  no,  120,  763 

Art  811   110 

Art  012  1097 

Art-  029    896 

PENAL  COPE  1911. 

Art.  79   107 

Art.  421    424 

Art.  614   1095 

Arts.  1116,  1119  391 

Art  1329    897 

VERNON'S  ANNOTATED 
CODE  OF  CRIMINAL 
PROCEDURE  1916. 

Art  717   1097 

Art.  743    790 

Art  745   768 

Art  801   107 

Art  811   790 

Art  910   122 

Art  1195  et  seq  786 

VERNON'S  ANNOTATED 

PENAL  CODE  1916. 
Art  35   786 

VERNON'S  ANNOTATED 
PENAL  CODE  SUPPLE- 
MENT 1918. 
Art  1022«   891 


MI7ISIDD  STATUTES  19U. 

Art  U06  ...153,  472 

Art  1764    168 

Art  1880,  aubd.  6  ip 

Art  1830,  RUbd.  17  SO 

Arta.  1835,  1902    330 

Aft    ISOa.    Amended  bj 

Lawa  1917,  ch.  ITB  145 

Art  1968   322 

Art  1971   1085 

Art  1986   M9 

Art  1997    866 

Art  2069   ^ 

Art  2114   8»ti 

Arts.  2462,   2469   75t> 

Arts.  3468,   3623. 4  331 

Art  8690    1* 

Art  4631    8W 

ArtTT42,  subd.  3  1© 

Art  5423    124 

Art  6432   JOW» 

Art  5433    124 

Art  5623a  added  by  Laws  _ 

1915,  ch.  143,12  4ffi 

Art  6^   fi2 

Art  6496   3M 

Art  7685  et  aeq  9K 

Art  7733,  aubd.  4  340 

Art  7749    6BT 

Art.  7796,  subds.  2,  4,  5..  42j 
Art  7859    457 

VERNON'S  SAYLES'  ANNO- 
TATED CIVIL  STAT- 
UTES 1914. 
Arte.  882,  924-926,  937.. 1106 

Arts.  1164,  116S   STi 

Art  1612   T2S 

Art.  1830    170 

Arte.  1902,    1909,  1910^ 

1947    7S9 

Art.2076   UO* 

Art  2084    864 

Arts.  3068,  3077    445 

Art  3413   S« 

ArU.  462X.  4622.  4<>24^..„,, 

Art.  4683    1«> 

Art.  4644    864 

Art  4604   14:: 

Art.  4874a   19* 

Art  4982    73^ 

Arte.  5246h-5246«*aa  TIT 

Arts.  6664.  6655  10T2 

Art  7507   110>1 

Arta.  7796-7818    799 

VERNON'S  ANNOTATED 
CIVIL  STATUTES  SUP- 
PLEMENT 191S. 

Art.  1903   145.  170 

Art  4621a   866 

Arta.  5246-1  to  .5246—91 

750,  802,  818.  1101 

Art  6e23a  402.  82» 

Arts.  6904-5904W   lOS^t 

CITT  CHARTERS. 
HooBtoD,  art.  9,  {  11 . .'. .  701 

GAMMEL'S  LAWS. 
Votame  10. 
Page  1238    1S4 

SPECIAL  LAWS. 

1013,  ch.  60    85B 

1917,  ch.  128...-  3S2 

1917.  ch.  128.  II  19.  23...  332 

LAWS. 

1897.  ch.  129  124 

1913,  ch.  32  fl&4 

1918,  ch.  09.   348 

1918.  ch.  143  143 
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1018.  eh.  179.  Amended 

by  Laws  1917,  eb.  103. .  766 
1913.  ch.  179,  pt.  1  (I  8a 

added  by  Lam  1917.  ch. 

108)   766 

1913,  eh.  179,  pt  1,  H  IS. 

18.    Amended  by  Xawa 

im.ch.  103    766 


1918.  ch.  179,  pt  S.  , 
Amended  bf  Xftws  1917, 

ch.  108    756 

191SI  ch.  143,  I  2  402 

iAI7.  ch.  (Ct  1Q88 

1*17,  ch.  103   766,  818 

1017,  ch.  103,  pt.  2,  I  5. .  756 
1917.  ch.  108,  pt  4,  1  1. .  818 
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lUT,  eh.  176  140 

1918  (4tlt  Onlled  SeMO  ob. 
44   446 

1918  <4Ch  CaUed  Seas.)  ch. 

44.H8.7.  21-23"V'  ^ 

1919  m  Called  Sen.)  ch. 

78  .VT.  107,  U8 


snpuiAnoNa 

>I4(I2)  (Tex.ChrJ^pp.)  Costa  Improperly 
charged  in  jadgment  against  bank  onder  stipula- 
tion.—Ballew  &  BuBton  T.  Blakeny,  495. 

SXBEBX  BAILBOAOS. 

II.  BnaVLATION  AND  OPE^LATION. 

«B»90(4)  (T«.C»nuApp.)  Motorman  shoald 
use  ordinary  care  to  avoid  coUisfonj— Parla 
Transit  Go.  f.  Tatb,  1060. 
«=3'93(4)  (Mo.)  Motorman  miV  Mrane  pedes- 
trian will  not  step  in  hont  of  oar.— Laesey 
United  Rys.  Co.,  660. 

«s9g8(7)  (Mo.)  Pedestrians  Kolnsj"  ^ 
street  car  neplfent— Lackey  t.  unlled  Bya. 

Co.,  966. 

Pedestrian  cfosBing  tracks  may  assume  car 

will  run  within  speed  limit  and  stop  at  inter- 
section.—-Id, 

«=398(I2)  (Mo.)  Contrlbntory  negligence  of 
pedestrian  jumping  on  fender  hfld  not  shown. 
—Lackey  t.  United  Rya.  Co.,  956. 
«=»t03(2)  (Mo.)  Motorman  not  negligent  in 
failing  to  observe  last  chance  rule  until  pedes- 
trian Is  in  danger.— Lackey  t.  United  ^s.  Co., 
050. 

«=»lll(2)  (Mo.)  Vigilant  watch  ordinance  not 
pleaded  held  inadmiBsible.— Lackey  v.  United 
Rys.  Co..  966. 

Stop  ordinance  though  not  pleaded,  held  ad- 
missible to  rebut  evidence  of  contributory  neg- 
ligence.—Id. 

^112(3)  (Mo.)  Presumption  of  care  Inappli- 
cable where  facts  appear.— Lackey  t.  United 
Rys.  Co.,  956. 

®»l  17(11)  (Tei(,Comj^M,)  Motorman's  neg- 
ligence ^ry  question,— Paris  Transit  Co.  t. 
I^th,  1080. 

«s»ri7(27)  (Mo.App.)  Motortruck  driver  hM 
not  negligent  as  a  matter  of  law  in  not  clearing 
traek.--Glayton  v.  Kansas  City  Rys.  Co,,  68. 
«=>■  17(28)  (Mo.App.)  AutomobUe  driver's 
contributory  negllieoce  question  of  fact — 
.lackals  V.  Kansas  City  Rys.  Co.,  1028. 
^117(29)  (McApp.)  Driving  on  track  with- 
out looking  back  held  not  contributory  negli- 
gence as  matter  of  law.— (^ajrton  v.  Kansas 
City  Rys.  Co..  68. 

<&»II8(I)  (Mo.App.)  Instruction  as  to  street 
car's  safety  stop  held  within  pleadings.— Jack- 
els  V.  Kansas  City  Rys.  Co.,  1023. 
«=bN8(4)  (Mo.)  Instmctions  held  to  fairly 
submit  specific  charges  of  ne^igence  in  striking 
motortruck.— Richaxdaon  v.  Kuisas  City  Rys. 
Co.,  98a 

«»II8(II}  (Me.)  Instruction  Add  to  negative 
defense  that  motortruck  backed  into  street  car. 
—Richardson  v.  Kansas  C^ty  Rys.  Co.,  93f». 
«s»t  18(15)  (Mo.)  Instruction  held  not  objec- 
tionatde  as  oraittiu  to  reqnbre  findings  of  mo- 
tortruck iMsaenaers  oUlvloosiiess  <^  danger 
and  knowledge  thereof  by  street  car  operatives. 
—Richardson  v.  Kansas  City  Rys.  Co.,  938. 
«3»l  18(16)  (Mo.)  Instruction  held  erroneous 
as  not  requiring  finding  of  oroximate  cause  of 
injury.- Lackey  T.  United  Rys.  Co.,  066. 

SDBBOOATION. 

4s»  1 4  (2)  (Tex.Clv Jlpp.)  Subsequent  incum- 
brancer held  not  entitled  to  subrogation 
against  pprcbaser  of  one  of  sevwal  tracts.— 
Pope  V.  Witherspoon.  837. 

SUNDAT. 

«=330(3)  (Mo>pB.)  Notice  of  injury  suffi- 
cient, though  received  by  mayor  on  Sunday.— 
Thomas  V.  City  of  St  JoMpb,  68. 


SIJRBTV8HIP. 
S«a  Principal  and  Surety. 

TAXATION. 
See  Highways,  «=>142-150. 

ni.  UABILITY  OF  PBKSOm  AHD  PROP- 

BRTY. 

(B)    CovporKtlona    and    CorpOMte  Stoalc 
•md  PropertT. 

«3>II7  (Ark.)  Local    corporattons  awninff 

{iroper^  are  siriidect  to  frandiise  tax  as  "do- 
ng  businesa,"  though  they  mereV  leaaad  coal 
lands.— Arkansas  Anthnuata  Coal  Co.  v.  State, 
184. 

(D)  Blx«mvtl«ii>. 

«S324I(3)  (Tex.ClvJ^pp.)  Voluntary  associa- 
tion not  exempt  in  view  of  use  of  lodge  room 
and  first  etory  of  building  bv  others,— Concho 
Camp,  No.  66,  W.  O.  W.,  v.  (Sty  of  San  Angelo, 
1106. 

Local  camp  of  benevolent  asBodation  not  en- 
titled to  exemption  in  view  of  its  life  insur- 
ance feature;  "pnrdy  puUle  diarity."— Id. 

T.  LBTT  AND  ASSfBSSHEHT. 

(D)    Mode    of    AaaeaKment    of  Coirporate 
SttMlE,  Propertr,  or  R«e«lpt«. 

4=9380  (Ark.)  Stock  of  foreign  corporation 
not  taxable  where  not  of  value  exceeding  value 
of  other  property  assessed  in  state.- State 
V.  Eagle  Lumber  Co.,  180. 

VII.  PAYMBltT  AND  BBFIIin>¥7fG  OR  RB- 
COTBBV  OF  TAX  PAID. 

«»5t5  (Ark.)  Taxpayer  autr  pay  one  tax 
wbQe  refusing  to  pay  other  taxes  on  his  land.— 
Howell  V.  Lambatvon,  872. 

vin.  GoiiitBcnon  aiid  ■vforc^bhrht 

AGAIKST  PBRflON!!  OR  FBRSOIIAL 
PROPBRTT. 

(A)  Collmton  and  Proceedlnara  for  Col- 
Ie«tloa  In  General. 

4=9561  (Ark.)  Collector  not  liable  for  failure 
to  collect  tax  or  omission  to  advise  taxpayer, 
where  be  made  proper  effort;  "fail"  and  "omit 
to  advise"  implymg  neglect  or  omission,— How- 
ell V.  Lamberson,  872. 

Collector  cannot  r^se  to  accept  payment 
of  general  taxes  becauae  taxpayer  refused  to 
pay  drainage  tax  alao.— Id. 

IX.  SALB  OF  LAND  POR  HONPATMBNT  OF 
TAX. 

4=9615  (Tex.ComJVpp.)  In  suit  to  recover  de- 
linquent taxes  aU  Iwal  requirements  must  be 
strictly  complied  witb.-^nM  v.  Oity  of  San 

Antonio,  697.  a 

4=a620  (Tex.CORi.App.)  Delinquent  taxes  on 
trsct  assessed  to  husband  cannot  be  enforced 
against  part  of  the  tract  assessed  in  name  of 
wife  Cor  part  Of  period.— Oarsa  v.  Ckt^  of  San 
Antonio,  697. 

«=a643  (Tax.CaaiJ^pp.)  To  foredoee  lim  fat 
delinquent  taxes  must  allege  and  prove  non- 
payment.— Garsa  v.  City  of  Antonio,  607. 
^s»644  (Tex.Coiii.App.)  Assessment  roll  not 
proof  of  nonpayment  of  taxes.— Garsa  v.  City 
of  San  Antonio,  697. 

Delinquent  tax  rolls  are  prima  fade  evidence 
of  nonpayment  of  taxes.— Id. 
4=»647  (Tex.Ceai.App.)  Description   of  land 
ordered  to  be  sold  lor  taxes  held  inauffident.— : 
Garxa  t.  City  of  San  Antiniio,  697. 
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4=9848  (Mo.)  JadgnMnt  valid  on  ita  face  not 
subject  to  collateral  attack.— Hines  v.  FeUdna, 
922. 

XI.  TAX  TITIiEia. 

(A)  Title  &■«  MJvhtx  of  Fnrcbaser  mt  Tax 
■•le. 

«=»734(7)  (Md.)  That  allesatioD  As  to  de- 

fendaDt'B  nonresideace  followed  prayer  of  peti- 
tion aad  original  signature  of  plaiDtiCTs  attor- 
ney did  not  affect  validity  of  deed. — Hines  v. 
Felkins,  922. 

TELEGRAPHS  AND  TELEPHONES. 

II.  RBOULATIOl*  AND  OPERATION. 

«==326%  [New,  vol.  7A  Key-No.  SeHes] 

(MOkApp.)  Not  liable  for  delay  during 
federal  control.— Taylor  v.  Western  Union  Tele- 
graph Go.,  78. 

TENDER. 

9=9l9(2)  (Mo.)  Tender  of  nominal  damages 
admiaaion  of  breach  of  bond.— Abnerthy  v. 
Bchembra,  1005. 

TOBSIB. 

See  Fraud,  «a»13-69;  libel  and  Slander,  ^ 

41- 112;    Municipal  Corporations,  <8=»733- 

822;  Neglisence,  «=332-l40;  Nuisance, 

42-  76;  Trover  and  Conversion. 

«»22  (Tex.Clv.App.)  Joint  tort-Ceaaora  joint- 
ly and  severally  liable.— Anderson  v.  Smith,  142. 
"Joint  tort-feuora"  defined.— Id. 

TRSSFASa 

ni.  CKIHIKAI'  RBSPONSIBILITT. 

«s*87  (Mo-AppT)  Information  held  to  suffi- 
ciently charge  tampering  with  another's  motor 
vehicle.— State  v.  Anderson,  1070. 
^=»88  (MoJVpp.)  Evidence  held  to  auatain 
conviction  of  tampering  with  automobile.— State 
v.  Anderson,  1070. 

TRESPASS  TO  TRX  TITLE. 

I.  RIGHT  OF  ACTIOH  ASD  DKFiQNSES. 

«=»)■  (Tex.CivJlpp.)  Plaintiff  need  prove  title 
only  from  common  source.^Pope  v.  Wither- 
apoon,  8S7. 

IT.  PROCRBDINGB. 

^35(t)  (Tex.CIv.App.)  Plaintiff  confined  to 
proof  lof  title  speciaJily  pleaded.— Brownfield 
v.  Brabaon,  491. 

Title  by  limitations  not  pefrmlssible  imder 
general  allegations. — Id. 

Presumption  of  execution  of  deed  aMKTted 
under  general  allegation.— Id. 
e=^35(2)  (Tex.Clv.App.)  EquitaUe  right  can- 
not be  relied  on  under  plea  ot  not  gnllty.— 
Pope  V.  Witherspoon,  837. 

(2)  (Tex.Clv>pp.)  Descriptions  in 
deeds  held  sufficient  to  show  parties  deraianed 
title  from  common  source.— Pope  t.  Wither- 
spoon, 837. 

TRIAL. 

See  Continoance;  Costs:   Criminal  Law,  ^» 

-625-881;  Jury;  New  Trial;  Venue. 

For  trial  of  particular  actions  or  proceedings, 

see  also  the  various  siyscific  topics. 

For  review  of  rulings  at  trial,  see  Appeal 

and  Error. 

III.  COURBB  AND  CONDUCT  OF  TRIAL 
IN  OBNBRAIi. 

«»29(2)  (TncXonJkpp.)  Statement  by  court 
that  he  saw  no  benefit  in  so  much  medical  tes- 
timony improper  as  comment  on  evidence. — 
American  Bxpreaa  Oo.  t.  Gban^er,  1085. 

IV.  REOBPTION  OP  EVIDKNCB. 

(O)  OblMittoiia,  Motion*  to  Strike  Omt,  and 
ExceptloHS. 

«=»I05(2)  (Tex.CiV.App.)  Hearsay  testimony 
not  objected  to  is  evidence.— Southern  Surety 
Go.  T.  NaUe  *  Co.,  402. 


Vailnre  to  obfeet  to  e^Once  of  inferior  grade 
a  waiver  of  beat  evideace.— Id. 

T.  AWXniBNTa  AHD  CONSIICT  OF 
COONBBt.. 

«=stl4  (Tex.CIvJIpfl.)  Oounsel  In  argument 
may  state  how  much  plaintiff  should  recover. 
-City  of  Dallas  v.  Maxwell,  429. 
«s»ll8  (Ky.)  Counsel  cannot  argue  to  jury 
against  adverse  ruUngs  of  the  court.— Louis- 
ville Woolen  Mills  v.  Kindgen.  202. 
®=>I22  (Ky.)  Comment  on  defendant's  fail- 
ure to  call  one  of  physi^ans  appointed  to  ex- 
amine plaintiff  proper. — Commonwealth  Power 
Ry.  &  Light  Co.  v.  Vaught,  247. 
«=»I25(4)  (Tex.Clv.App.)  Remarks  of  coan- 
ael  in  argument  to  jury  held  to  Inflame  jurors' 
m^da  against  defendajit.--:Home  life  &  Aed- 
dent  Co.  v.  Jordan,  802. 
^^132  (Tm.ClvJVpp.)  Opening  atatnnent  of 
plaintiff's  counsel  informing  jury  as  to  effect 
of  finding  not  reversible  error  where  with- 


idmg  not 

drawn.— City  of  Dallas  v.  Haxwdl,  429. 

VI.  TAKmO  CASE  OR  «VBmOH  FROM 

JVRT. 

(A)  4o««tlOBB  Ot  Law  •>  of  FMt  fm  G«a- 

enUi. 

«=s>l30(l)  (MO.)  Demurrer  to  plaintiff's  evi- 
dence properly  overruled  if  there  is  any  sob- 
stantial  evidence  to  support  cause  of  action.-— 
Burton  v.  Bolman,  630. 

«=>I39(3)    (Tex.ClvJVpp.)    Peremptory  in- 
struction properly  denied  where  evidence  suffi- 
cient aa  to  one  of  two  defendants. — Priddy  v.* 
CbUders,  172. 

€=»I4I  (Tex.Con.App.)  Charge  aubmitting 
undisputed  question,  properly  refused. — ^Pull- 
man -C^x.  V.  Gulf,  G.  &  S.  F.  Ry.  Co.,  741. 
€=>I43  (Tena.)  ,No  direction  of  verdict  where 
material  evidence  conflicting.— Hinea  Part- 
ridge, 16. 

«=3l43  (Tex.ClvJkpp.)  In  caae  of  dispated 
(acts  issue  should  be  submitted  to  jury. — loung 
v.  Blain,  851. 

(B)  Demarror  to  BvMeafio. 

4s»155  (Mo.App.)  Defendant's  demurrer  to 
evidence  admits  truth  of  plaintiff's  evidence 
for  purposcB  of  motion  only. — Grams  v.  Nov- 
inger,  26!!!. 

«=>I56(3)  (Mo.)  Maintiff  given  benefit  of  le- 
gitimate inference  on  defendants  demurrer  to 
the  evidence.— Burton  v.  Holman,  630. 
«=9l56(3)  (MoJkap.)  In  passing  on  a  demur- 
rer the  evidence  ahould  be  viewed  most  favora- 
bly to  ^intiff.— Hunter  v.  American  Brake 
Co.,  650. 

(D)  Direetloii  of  Verdict. 

^9)177  (Ark.)  Where  each  party  requested 
peremptory  instruction,  the  court  may  dedda 
the  issue.— Sanderson  r.  Marconi,  564. 
«s»l78  (Tena.)  On  motion  for  directed  verdict 
for  defendant,  view  of  evidence  most  favoraUe 
to  plaintiff  to  be  taken.— Hines  v.  Partrii^e,  16. 
^=>(8I  (Tox.CoRiJ^pp.)  Statute  requiring  ob- 
jecti(Hi  to  charge  before  But»nissioa  to  Jury 
not  appllcabla  to  peremptory  inBtrueti<nL— 
Harlan  v.  Acme  Sanftary  Flooring  Co.,  348. 

TU.  XHSTRVOnONS  VO  JOBT. 

<A)  Province  of  Conrt  and  Jury  la  Gea- 
cral. 

^s>l86  (Mo.)  Instruction  held  properly  re* 
fused  aa  a  comment  on  a  "pavt  of  evidence- 
Burton  V.  Holman,  <SSO. 

^=>f9l(ll)  (MoJVpp.)  Instruction  on  measure 
of  damages  ft^ld  not  to  assume  defendant's 
negligence.— Hartweg  v.  Kansas  dtj  Bys.  Co., 

^»I92  (Mo>pp.)  No  orror  in  inatruction  as- 
suming undisputed  fact  that  defendant's  em- 
ployee Was  acting  within  scope  of  bis  emt^oy- 
mrat— BueUer  v.  Wanener  Paint  &  Glass  Co.. 
288. 
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«=>25e(r3)  (M0App.>MoTe  limited  bistnc- 
tion,  If  deBired,  most  be  asked  for.^Baldwin 


«BBlM(ll)  (T«x.C«M>pp.>  Obarge  on  frsnd- 
ulent  represeatatiimB  held  erroneoas  aa  on 
weirbt  of  the  evidence.— Waggoner  t.  Zonde- 
lovlts,  721. 

«S9>I94(I6)  (Mo>pp.)  Instruction  that  fact  ttf 
fall  was  no  evidence  of  negligence  improper.— 
Walker  t.  Gltr  of  8t.  Joseph,  65. 
«ts>l94(17)  (Tex.Coin.App4>'  Oodrt  shoald 
have  left  jory  free  to  decide  whether  motorman 
exercised  reQnisIte  care.— Paris  Transit  Co.  T. 
Fath,  1060. 

(D)  KeMBSlty  aad  SBli|«et-Ha1«ev. 

«=»2I9  (MiKApp.)  InstractioD  need  not  define 
meaning  of  "society,  aaststaDcc,  and  domestic 

services,"  where  evidence  indicates  their  mean- 
ing.— Baldwin  v.  Kansas  City  Rys.  Co.,  280. 
^=>219  (Mo.App.)  Instpuctiou  burden  of  proof 
»n  plaintiff  by  preponderance  of  evidence  er> 
roneous  In  alasence  of  definition  of  terms.— 
Thompson  t.  Basiness  Men's  Ace  Ass'n  of 
America,  1049. 

(C)  Porm,  Reqnlaites,  and  Solllcleiicr. 

«s>228(l)  (Mo.)  Instruction  in  alternative 
held  crroneoQS.— Lackey  v.  United  Rys.  <3o., 
966. 

«=»228(3)  (MoJ^pp.)  Inatmction  held  error 
as  giving  probable  understanding  that  plain- 
tiff  had  right  to  be  where  he  was  when  struck 
and  injured.— Noah  v.  L.  B,  Price  Mercantile 
Co.,  300. 

<S=3233(3)  (MoJ^pp.)  Instruction  referring  to 

i'ury  to  petition  for  date  of  plaintiff's  injury 
PM  not  error, — Buehler  V.  Waggener  Paint  & 
Glass  Co.,  2S.'!. 

4F=»235(I)  (Ark.)  Words  emphasizing  tbe 
fact  that  the  jury  is  the  sole  jodgfe  of  weight  of 
evidence  improper.— Texarkana  &  Ft.  Smith 

By.  Co.  V.  Adrook.  866. 

1^240  (Tex.ComJVpp.)  Charge  on  ordinary 
care  of  deceased  held  argumentative. — ^Mis- 
souri, K.  &  T.  By.  Co.  of  Texas  v.  Merchant, 
327. 

<D>  ApplicKblUtr  to  Pleadlnsa  nd  Brl- 
dcnee. 

4=3251(1)  (MoJlpp.)  Instruction  must  not  be 
broader    than    the    pleadings.— t^orreeter  T. 

Walsh  Fire  Clay  Products  Co.,  668. 
^=3251  (8)  (Mo.J  Where  particular  negligence 
pleaded,  instructions  must  submit  nothing  out- 
side of  specific  charges. — Richardson  v.  Kansas 
City  Rys.  Co..  038. 

es=>25\  (8)  (Mo.App.)  Instruction  should  he 
limited  to  the  defect  complained  of.— Forrester 
T.  Walsh  Fire  Clay  Products  Co.,  668. 
«=>25l<8)  (McApp.)  Instruction  on  general 
negligence  in  failing  to  stop  street  car  held  out- 
side plendingB.— Jackets  v.  Kansas  City  Bys, 
Co.,  1023. 

«=»252(g)  (Mo.)  Error  to  submit  qaeBtion 
whether  car  could  have  been  stopped  In  time 
to  avoid  bitting  pedestrian  where  no  evidence 
as  to  when  he  stepped  onto  track.— Lackey  t. 

United  Rys.  Co.,  9:jC. 

i&=3252(9)  (MoJ^pp.)  Instruction  on  contribn- 
tory  negligence  keM  contrary  to  tbe  evidence. 
— Buenzl  v.  Payne,  294. 

«S9252(II)  (Ma.App.)  Instruction  hold  broad- 
er than  evidence  in  allowing  recovery  if  loose 
board  was  placed  on  runway  by  foreman  or 
agent.- Forrester  -v.  Walsh  Fire  Clay  Prod- 
ucts Co.,  668. 

^:>253(I0)  (Mo.App.)  Requested  instruction 
on  presumption  as  to  suicide  properly  refused 
where  there  was  evidence  pro  and  con. — Whits- 
side  V.  Court  of  Honor,  1026. 
I 

(B)  Reqaests  or  Fimycnt. 

4s>255(l)  (Ttx.Clv.App.)  Charge  that  jurors 
were  excluEftve  judges  of  facts  must  1>«  re- 
quested.—^Temison  V.  SiStes,  707. 
4=9255(3)  (T6X.Civ.App.)  Failure  to  instruct 
on  burden  of  proof  not  error,  in  absence  of  re- 
Qttest  tlwrefor.— HoldeQ  t.  Evans,  146, 


Kansas  City  Rys.  Co.,  280. 
Q=3260(()  Requested  instructions  already  cov- 
ered properly  refused. 

—(Ant.)  Texarkana  &  Ft.  Smith  By.  Co.  v. 
Adcock,  866; 
(Ky.)  Frankfort  Elevator  Coal  Co.  v.  WU- 

liamson,  '241: 
(Mo.)  Richardson  t.  Kansas  City  Rys.  Co., 
938 

®=9260(9)  (Tex.Clv.App.)  Refasal  of  charge 
not  erroneous  where  matter  covered  by  gener- 
al charge.—Elmendorf  v.  Molliken.  164. 
C^26l  (Tex.ComJVpp.)  Bequested  instruction 

not  technically  correct  held  to  require  correct 
iiislniction.— Graves  v,  Haynes,  S83. 
t=26I  (Tex.CQm.App.)  Special  charge  prop- 
erly rffiisofl.  miI(«B  correct  in  all  its  parts. — 
Vii^'i:oiicr  V.  Ziindelowitz.  721. 
«=»26l  (Tex.Com>pp.)  No  error  to  refuse  a 
charge  In  part  incorrect.— Pullman  Co.  v.  ChiU, 

a  &  srv.  By.  Co.,  741. 

(F)  Okjestlou  uid  BxcjiptlOBS* 

«=s>278  (Ark.)  Specific  objection  to  inatme- 
tion  necessary.— Texarkana  &  Ft  Smith  By. 

Co.  V.  Adcock,  8C6. 

(G)  Conrtrnctton  and  Operation. 

^^295(1)  (Mo.App.)  Instruction  must  be 
construed  with  others.— Neal  v.  Crowson,  1033. 
^=3296(1)  (Mo.Ap^.)  Omission,  in  instruction 
to  plaintiff  purporting  to  cover  entire  case,  not 
cnred  by  defendant's  instructions. — Alexander 
V.  Kansas  City  Rys.  Co.,  66. 
^S=»296(2)  (Tex.CivJVpp.)  Instruction  on  as- 
sumed risk  held  not  to  ijgnore  negligence  and 
contributory  negligence,  in  view  of  other  in- 
structions.—Texas  Electric  Ry,  v.  Jones,  823. 
€=3296(3)  (MoJKpp.)  Error  in  instruction  not 
reversible  in  view  of  other  instructions.- Noah 
V.  L.  B.  Price  Mercantile  Co.,  300. 
46S»296(9)  (Mo.App.)  Instruction  reqairlng 
finding  plaintiff  was  on  "the  roadway"  held 
not  erroneous  in  view  of  other  parts  of  in- 
struction.—Jackson  V.  Quarry  Bealty  Co.,  1003. 

XX.  VERDICT. 

(A)  General  Verdlet. 

®=»330(1)  (Moj^pp.)  Single  verdict  suffldent 
when  causes  of  artion  united  in  one  count.— 
Slack  V.  Whitney,  1000. 

^=3337  (Ky.)  Judgment  reversed  where  Jury 
disregards  mBtructions,  whether  right  or  wrong. 
— Krieger  v.  Standard  Printing  Co.,  27. 

(B)  Special  Interrovatorlee  and  Findings. 

«=335l(5)  (Tex.Clv.App.)  Befusal  of  request- 
ed special  issue  held  proper,  in  view  of  special 
issue  submitted. — Holden  v.  Evans,  146. 
«=3352(  I )  (Tex.Clv.App.)  Spcci&l  issue  of 
railroad's  violation  of  federal  rule  as  to  safety 
of  locomotive  wheel  held  proper.-rLancasiter  v. 
Allen.  148. 

^352(1)  (Tex.CIv.App.)  Special  issuer  held 
not  objectionable  as  invading  province  of  jury. 
— Priddy  v.  Childers,  172. 

$=>352(4)  (Tex.CivJ^pp.)  Issue  must  be  sup- 
ported by  evidence  to  be  submitted.— Jemison 
V.  Estes,  797. 

<S=»365(r)  (Tex.Civ>pp.)  Verdict  must  be 
construed  in  light  of  circumstances. — Pickrelt 
V.  Imperial  Petroleum  Co.,  412. 

Special  answer  held  to  find  value  of  entire 
lease  not  merely  of  interest  in  controversy. 
-Id, 

X.  TRIAIi  BY  COURT. 
(A)  HearlnoT  and  Determination  of  Cause. 

«s»382  (Mo.)  Court  sitting  without  jury  may 

Jive  mandatory  instruction  only  when  it  could 
o  so  were  the  trial  by  jury.-:0ram8  v.  Noving- 
•r,  265. 
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«s»383  (Mo.)  Def endut'B  demurrer '  to  evi- 
dence admits  troth  of  pluntUTs  evidence  for 
^ur|;K>8es  of  motion  only.— Gruni  v.  Novinser, 


(B).  FlaOlnsB  •<  F*et  and  Conol«Blona  of 
Law. 

«=»S90  (Tax.Civ>pp.)  Court  may  refuae  to 
make  and  file  findings  and  cooeluaions  before 
entry  of  judgment,  m  view  of  atatute^Wilooz 

V.  Crawford,  1104. 

«=»404(t)  (Tax.Coni.Ap p.)  FindlngB  sboold  be 
^ven  constraction  vbieti  supports  jadgment.— 
Elde^  Dempster  &  Co.  t.  Weld-NeviUe  Cot- 
ton do.,  102. 

XI.  VATVBR  ANU  CWRRBCTION  OP  UU 
RBGIILARITIBS  AMD  BRROR9. 

9=s»4l8  (Mo.)  Defendants^  by  presenting  own 
evidence,  waived  overrulmg  of  demurrer  to 
plaiutifiTs  evidence.— Burton  T.  Holman,  630. 

TROVEB  ASD  CX>NVEIi@ION. 

U.  ACTIOHB. 

(B)  Trials  JndvnMt*  and  Herlew. 

49966  (Mo.)  Embeulement  held  question  for 
jury.— Peter  Havptmann  Tobacco  Co.  t.  Un- 
veifertb.  62& 

mUST  BBEDS, 
S«e  Mortgages. 

TRUSTS. 

See  MonopoUes,  «=3l7~21. 

I.CnnATION*  BXISTfiiNCB,  ASD  VAXJDIXt. 
(A)  BxprcBB  Troata. 

«=9l3  (Tax.Coin.App.)  Rule  requiring  pay- 
ment of  part  of  consideration  for  land  not  ap- 
plicable m  cases  of  express  trust.— Holmes 
T.  Teuuant,  313. 

^^66  (Mo.)  Donor  cannot  change  effect  of 
deed.— Watson  v.  Hardwick,  904. 
4=361(3)  (Mo.)  Trustee  Ae/d  not  empowered  to 
convert  trust  into  life  estate  in  beneficiary.— 
Watson  T.  Uardwick,  864. 

(B>  R«aalttns  Tnuts. 

4=>8t(2)  (Mo.)  Wife,  who  buys  land  jointly 
with  husband  with  request  that  land  be  con- 
voyed to  tbem  a«  tenants  by  tho  ontiretT,  can- 
not claim  resulting  trust- Larrick  t.  Heath- 
man,  976. 

<S=>88  (Mo.)  Parol  testimony  admissible  to 
establish  resultmg  trust  in  wife's  favor,  not- 
withs landing  deed  taken  by  husband  ana  wife 
as  tenants  by  the  entirety.— Larrick  t.  Heath- 
man,  975. 

Presumption  trust  arises  from  one  party  pay- 
ing consideration  may  be  rebutted  by  testi- 
mony 88  well  as  by  deed.— Id. 
«s»89(9)  (Mo.)  Plaintiff,  seeking  to  establish 
resulting  trust  as  agamst  face  of  a  deed,  had 
burden  of  proving  trust  by  strong  eTideiice.r— 
liarrick  v.  Heatbman,  97S. 

II.  CONSTRUCTION  AND  OPBRATIOH. 

(B)  Bstat*  or  Intereat  ot  Troatee  aaA  •! 
Cestoi  Q.ae  Trust. 

^131  (Mo.)  Legal  title  not  sufvported  for 
purpose  of  transmission  atone  under  statute 
ot  uses— Watson  t.  Hardwick,  964. 
^=3>I47(I)  (Mo.)  Beneficiary  could  not  trans- 
fer interest.— Watson  v.  Hardwick,  9ft4. 

EM  that  beneficiary  for  life  could  assign 
rents  and  profits. — Id. 

III.  APPOINTHBNT,  (QUALIFICATION.  AND 
TENURE  OF  TRUSTEE. 

«s»]67  (Mo.)  Court  had  authority  to  remove 
trustee.— Wataon  v.  Hardwick,  964. 

T.  EXECUTION  OF  TRUST  BY  TRUSTEE 
OR  BY  COURT. 

«s»2&3(2)  (Ky.)  Trustees  accounting  for 
profits  m  resale  of  proportj  purchased  from 


beucfidarloB  entitled  to  tfaeooBt  on  pordwae- 
money  notes,  on  distzibatim  of  proeeeda.— day 

V.  Thomas,  012. 

Trustees  on  distribution  of  proceeda  of  re- 
sale  of  truat  property  poicbased  from  bene- 
ficiaries may  deduct  reasonable  amooBt  ex- 

{)ended  for  services  of  employee  in  cazfaiff  for 
aud  until  disposed  of.— Id. 
Truateea.  on  distribution  of  proceeds  ot  re- 
sale ot  trust  property  purchased  from  buefi- 
ciariee  may  retain  interest  on  expenses  incur- 
red before  sale.— Id. 

Trustees  on  distribution  of  proceeds  of  re- 
sale of  truat  property  cannot  deduct  for  d^re- 
ciatlon  of  property  not  induded  In  sale.— Id. 

Trusteea,  on  distribution  among  heirs  of  pro- 
ceeds of  resale  of  part  of  trust  property,  may 
recover  losses  by  operation  ot  null,  whidi  was 
not  resold.— Id. 

Trustees,  on  distributiott'  of  proceeda  ot  re- 
sale of  trust  property  purchased  from  benefi- 
ciaries, not  entitled  to  credit  for  taxes  paid  m 
proceeds  belonging  to  other  heirs.- Id. 

Trustees,  on  distribution  of  proceeda  of  re- 
sale of  trust  property,  not  entitled  to  credit  for 
enhanced  value  of  property  tv  reason  of  gen- 
eral warranty  deed  executed  by  them.— Id. 
Heirs,  by  accepting  benefits  of  sale  of  tmst 

{iroper^  by  trustees,  estopped  to  assert  UabB- 
ty  of  each  trustee  for  entire  amount  of  jodg- 
ment,  contrary  to  provisions  of  deed.— Id. 

TI.  ACCOUNTING  AND  COMPBN8ATIOH  OF 
TRUNTBB. 

«=>317  (Ky.)  Tmstees  not  entitled  to  allow- 
ance for  making  sale  in  addition  to  that  allow- 
ed by  terms  of  will.— day  t.  Xlutmas,  612. 

TU.  BSTABUSaMBNT  AHD  BMPOBCIB- 
MBNT  OF  TRUST. 

rC)  Aetlons. 

^366(2)  (Mo.)  Wife*s  belra  could  enforce 
resulting  trust  on  land  purchased  with  wife's 
money.  If  wife  herself  could  have  done  so.— 
lArrick  v.  Heathman.  975. 

n.  PBNAI/FIBB  AND  F01fBIT«B»«. 

^137  (Tox,Coni>pp.)  Feu  paid  and  reeeiT- 
ed  by  purchase  under  deed  of  trust,  allowing 
recoven  of  penalty.- Farmers'  jk  Merchanv 
State  Bank  of  Balllnger  t.  GunertHi,  ^8. 

VENDOR  AND  FUBGHASER. 

See  Sales. 

I.  BE4UISITES  AND  TAJUDITY  OF  CON- 
TRACT. 

«=»18(i/2)  (TexXenJ^vp.)  Optionee  did  not 
acquire  title  by  option  contract.— Roberts  t. 
Armstrong,  371. 

^=937(4)  (Mo.)  Representations  inducing  pur- 
chase of  land  keU  statements  of  fact  not  ex- 
pressions of  opinion. — ^Thomas  t.  Goo (i ram,  571. 

Excessive  purchase  price  may  be  element  of 
fraud. — Id. 

<t=»45  (Mo.)  Representatl(His  aa  to  value  held 
not  fraudulent  as  matter  of  law.— Thomas  t. 
Ooodmm,  671. 

n.  OONBTRUCTION  AND  OPBBATIOM 

OF  CONTRACT. 

^s»70  (Ark.)  Contract  by  purchaser  to  bid  in 
land  on  foreclosure  sale  keid  construable  to 
mean  he  must  bid  amount  due  fflorttageew— Bat^ 
tie  v.  Driver,  860. 

IV.  PERFORMANCE  OF  CONTRACT. 

(A)  Title  and  BlstM*  oC  Vea«er. 

«»I43  (MoJipp.)  Purchasers  taking  puases- 
sion  without  receiving  abstract  held  to  miTO 
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its  being  forniBhed  withto  specified  tinier 
Grams  T.  Noringer,  265. 


T.  RIOBT8  AND  LIABII.rnB»  OF 
PABTIBS. 

(A)  A»  to  Bach  Other. 

e=i\W  (Tex.ComJipp.)  Owner  entitled  to 
rents  and  crops  untU  title  deteated  by  exer- 
cise of  option.— Roberts  v.  Armstrong,  ^71. 

Option  contract  gave  opUonor  riglit  to  re- 
serve crops  and  rents.— M. 

(C)  Bona  Fide  Pnrcl»«e«, 
«ss>240  (TM.CIv>pp.)  Innocent  purchase  must 
be  pleaded.— Kurz  v.  SoUz,  424. 

■n.  BEMBDIBS  OF  TBHDOB. 

(A)  litem  and  Beoovo»r  ol  Land. 

«=>257  (T6X.Clv.App.)  Lienholder  does  BOt  ac- 
quire title  without  foreclosure.— Pope  v.  WitU- 

S^259'(Tex.Com.App.)  Vendor  Ae/rf  not  en- 
titled to  vendor's  lien  on  other  land  to 
secure  payment  of  third  person  s  notes  trans- 
ferred to  vendor  in  part  payment  of  purchase 
Drice  — Rea  v.  Luse,  310. 

®=>274(1)  (Tex.Cora.App.)  Delivery  of  ven- 
dor's lien  note  to  representative,  together  with 
the  release,  hetd  not  negligence  on  the  part  ol 
the  holder'-Shaw  v.  Flrstl  State  Bank  of 

Abilene,  325. 

TII.  RBHEDIES  OF  PURCBASBH. 

(B)  Aetions  tor  Breneli  of  Contract. 

*=>343{l)  (MoJ^pp.)  Purchaser  entitled  to  re- 
cover for  breach  of  vendor's  oral  agreement  to 

Slat  land  bo  as  to  give  outlet— Heath  v.  Beck, 
57 

<S=;>'35t(8)  (Ky.)  Purchaser  not  entitied  to 
damages  for  loss  of  bargain  on  inability  of  ven- 
dor, who  acted  in  good  faith,  to  convey  good 
title.— Crensbaw  v.  Williams,  45. 

Vendor's  failure  to  disclose  condition  of  title 
to  purchaser  held  not  fraud  entitling  purchaser 
to  damages  for  loss  of  bargain.— Id. 

VENUE. 

I.  NATDBBl  OR  SVBJIICT  OF  ACTION. 

(Ark.)  Action  for  personal  injuries  is 
transitory.- Texarkana  &  Ft.  Smith  By.  Co.  v. 

«^7*^'('Tex.Clv.App.)  Proof  of  plaintiff  /idd  not 
to  show  case  within  exceptions  to  venue  stat- 
nte.— Sinton  State  Bank  v.  Tyler  Commercial 
College,  170.  .       .  , 

(Tex.Clv.App.)  Action  for  breach  of 
written  contract  properly  brought  in  county  m 
■which  it  was  performable.— Lands  v.  F.  S.  Ain- 
BA  Co.,  175.  ^     ^  ,^ 

^=38  (Tex.Civ.App.)  Injury  alleged  held  a 
"trespass"  within  statute.— First  Nat.  Bank  v. 
Childs.  807. 

«=>l6"/2  (Tex.Clv,App.)  Cause  of  action  prop- 
erly joined  with  anotner  regardless  of  wheth- 
er venue  was  properly  laid  m  county  in  which 
action  on  other  cause  of  action  was  properly 
brought— l«nda  v.  F.  S.  Ainsa  Co.,  175. 
«S9l7  <Tex.ComJVpp.)  Statute  as  to  where 
suit  to  enjcdn  execution  shall  be  brou^t  one 
of  venue,  and  so  waivable.— Martin  t.  Kiesch- 
nick,  830.  .     ,  „  . 

Claim  of  privilege  not  waived  by  following 
general  demurrer  in  the  same  answer.— Id. 

Claim  of  privilege  waived  by  invoking  action 
on  general  demurrer,  and  acquiescing  in  action 
tiiereon.— Id. 

VERDICT. 

See  Criminal  Law,  «=s»872%-881:  Trial,  *=» 
830-365. 
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IX.  PUBMC  WATBB  SOPPLV. 
(A)  Donieatlc     and    Mnnlelpal  P»rpo»«M. 

«=»200(2)  (Mo.)  Contract  of  city  with  water 
company  not  abrogated  by  increase  of  rates 

authorized  by  Public  Service  Commission.— 
City  Water  Co.  v.  City  of  Sedalia,  942. 
•£=3201  (Ky.)  Extension  denied  consumer  un- 
der circumstances  of  hardship  to  company.— 
Mountain  Water  Co.  v.  May,  908. 
«©=3203{12)  (Mo.)  City's  offer  to  allow  water 
company  to  discontinue  certam  hydrants  not 
reviewable  on  appeal,  where _  no  action  taKen 
before  Public  Service  CommiBsion.- City  Wa- 
ter Co.  v.  City  of  Sedalia,  942.  , 

Question  as  to  effect  of  increase  in  rental  or 
fire  hydrants  on  city's  indebtedness  not  con- 
sidered where  not  pleaded.— Id. 

Water  company  suing  for  inoreased  rentals 
authorized  by  Public  Service  Commission  need 
not  prove  requirements  of  law  complied  with. 
—Id. 

WEAPONS. 
«=>I7(3)  (Teot.Crj\pp.)  Evidence  defendant 
placed  pistol  against  side  of  witness,  and  what 
he  said,  admissible.— Dodaro  v.  SUte,  394. 
^17(5)    (Tex.Cr.App.)  mether  defendant 
was  a  traveler  at  time  of  carrying  a  pistol  heta 
for  the  jury.— Witt  v.  State,  395. 
€=>I7(6)  (Tex.Cr.App.)  Court  did  not  e"  'n 
refusing  to  instruct  where  issue  not  rBisea.r- 
Dodaro  v.  State,  394. 


WHARVES. 

^20(1)  (Tex.Clv.App.)  Removal  of  wheat  by 
wharf  company  to  place  where  destroyed  ftew 
remote  and  not  proximate  cause  of  loss.— Fort 
Worth  Elevators  Co.  v.  Keel  &  Son,  4S1. 

Wharf  company  held  not  obligated  to  raise 
tracks  above  level  of  flood  waters  of  previous 
storms  to  prevent  Injury  to  wheat  delivered  to 
it.— Id. 

Removal  of  wheat  by  wharf  company  to  es- 
cape floods  held  not  actionable  negligence.— Id. 
^=>20(7)  (Tex.Clv.App.)  Evidence  held  to 
show  proximate  cause  of  loss  of  wheat  due  to 
act  of  God.— Fort  Worth  Elevators  Co.  v.  Keel 
&  Son,  481.  ,  . 

Evidence  sustaining  finding  that  loss  from 
storm  could  not  have  been  prevented  by  de- 
fendant.—Id. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 

Administrators, 

II.  TE9TAMEKTARY  CAPACITY. 
<8=s952(l)  (Mo.App.)  Burden  on  proponents  as 
to  issue  of  sanity.— Carroll  v.  Murphy,  642. 

IV.  RKaUISITBS  AND  VALIDITY. 
<F)  Mfstalce,  Undue  Inavenoei  and  Prnvd. 

1^153  (Tex.Civ.App.)  Advice  given  by  third 

party  not  fraud  on  part  of  beneficiary.— Ater 
v'.  Moore,  457. 

«=>155(3)  (Ttx.CivApp.)  Not  undue  influ* 
ence  for  wife  to  plead  with  testator.— Ater  v. 

Moore,  457. 

®=»I63(2)  (Mo.)  Undue  influence  presumed  on 
showing  of  confidential  relationship  between 
testatrix  and  beneficiary.— Burton  v.  Holman. 

030. 

(G)  Re-rocatloa  and  RevlTal. 

<S=9|67  (Tex.CIvJVpp.)  Not  revoked  by  mere 
expression  of  desire  on  part  of  testator.— Ateif 

V.  Moore,  457. 

«=»I77  (Tox-CIvJ^PP.)  Not  changed  by  ex- 
pression of  desire  and  unintentional  deception. 
I— Ater  T.  Moore,  457. 
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V.  PROBATB,  BSTABLI8HHBNT»  ASD 
ANNU1.HBNT. 

<0)  Peiitlona*  Objections,  aaA  Pleadtms*. 

^»277  (T«c.Clv>^)  Vacta  to  be  pleaded  in 
will  oODtsst.— Ater  t.  Moore,  457. 

(I)  H«arlnB  or  Trtal. 

^s>324(2)  (MojVpp.)  Issue  of  insanity  (or  ju- 
ry on  Bubitantial  evidence.— Carroll  v.  Murphy, 
642. 

Evidence  held  to  make  prima  facie  case  of  tes- 
tatrix's mental  capacity,— Id. 
^324(3)  (Mo.)  Wtietber  will  making  testa- 
trix's pbysidan  and  confidential  adviser  a  ben- 
eficiary was  procured  by  undue  influence  held 
for  jury. — Burton  v.  Holman,  630. 
®=>327  (Mo.App.)  Courts  may  peremptorily  in- 
struct on  lack  of  capacity  if  evidence  permits.— 
Carroll  v.  Murpby,  642. 

(K)  Be-vtew. 
^=>384  (Tex.Civ.App.)  Sustaining  of  an  ex- 
ception to  part  of  answer  htld  harmless  if  er- 
ror.— Ater  T.  Moore,  457. 
^=>400  (Mo.)  Instructions  held  not  ground  for 
reversal  as  against  contention  that  jury  might 
have  been  misled  into  considering  mental  ca- 
pacity an  issue.— Burton  v.  Uolman,  030. 

TI.  COlfSTKDCTIOir. 
<A>  General  Rnles. 

^»439  (Ky.)  Intention  controls  other  mlea  of 
construction. — Hill  v.  Bridges,  30. 
«=»439  <Tsx.Com.App.)  lutention  of  testator 
must  control.— Haupt  v.  Michaelis,  706. 
«=»439  (Tex.CaMJkpp.)  Cardinal  rule  of  con- 
struction is  to  aacertam  intention.— OilUam  t. 
Mahon.  712. 

€=3439  (Tex.Civ.App.)  Intention    not   to  be 
conjectured. — Barmore  v,  Darragb,  472. 
«=»441  (Tax.ComJ^pp.)  Law  at  time  of  execu- 
tion of  grandchild  held  precatory.— Barmore  v. 
Darragh,  472. 

^=9447  (Tex.CivJ^pp.)  Construction  consist- 
ent with  lawful  intention  adopted.— Barmore  v.' 
Darragh,  472. 

®=3457  (Tex.CIV.App.)  To  effectuate  inten- 
tion, wordfi  may  be  given  other  than  technical 
Import.— Bormore  v.  Darragh,  472. 
<S=^60  (Tex.Com.App.)  Words  or  sentences 
may  be  transposed  to  show  testator's  intent.— 
llaupt  V.  Michaelis.  706. 

^=»467  (Tex.Civ.App.)  Direction  for  education 
of  grandchild  held  precatory.— Barmore  r.  Dar- 
ragh, 472. 

^^70  (Tex.CDm.App.)  Intent  of  testator  must 
be  arrived  at  by  considering  entire  will.— Haupt 
V.  Michaelis.  706. 

4s>470  (Tflx.Civ.App.)  Alt  provisions  looked  to 
in  ascertaining  testator's  intention.- Barmore 

T.  Darragh,  472. 

€=s>488  (Tex.Com.App.)  Parol  evidence  inad- 
missible where  will  is  free  from  doubt.— Haupt 
T.  Michaelis,  706. 
Evidence  of  surrounding  circtimstances  not 

admissible  to  contradict  expressed  Intention. 
-Id. 

Extrinsic  evidence  admissible  where  intent  of 
testator  ambiguous. — Id. 

<B)   Deslsrnatlon   of  De^Iveea,  and  Leva* 
tee*  and  Their  HeNpecllve  Sbareii. 

^=>495  (Tex.Clv.App.)  Clause  held  to  give  re- 
mainder to  children  of  devisee  of  life  estate. 
— ^Barmore  v.  Darrajth,  472. 
«=s>306(4)  (Tex.Ctv.App.)  "Heirs  of  his  body"; 
"issue  of  his  own  body";  "inherit"';  "take";  de- 
lined. — Bormore  v.  Darraffh,  472. 
«=»535  (Tex.Com.App.)  Holographic  wlU  ctm- 
atrued  to  exclude  one  of  testator's  children. — 
Haupt  V.  Michaelis,  700. 

(O)     SarrlTomhlp.    Representatlont  aad 
SabMtltntlon. 

®=>538  (Tex.CIV.App.)  Devise  over  on  death 
ol  another  is  presumed  to  refer  to  death  be* 


fore  testator's  death.- Barmore  t.  Darragh, 

472. 

«S9545(3)  (Tex.ClvJVpp.)  Devise  over  on  dev- 
isee's death  effective  only  on  devisee's  pr^c- 
ceasing  testator. — Barmore  v.  Darragh,  472. 

Devise  held  to  give  life  estate;  "in  caac"; 
"without  heirs  of  his  body." — ^Id. 
«=>545(4)  (Ky.)  UmiUtion  over  on  death  of 
child  held  to  relate  to  death  in  the  Ufetimc  o< 
the  life  tenant— lUU  t.  Bridges.  30. 

(B)  Vatnra  of  Batatea  «n4l  Iater«at«  Cre- 

ated. 

<8=>60l(l)  (TexXom.App.)  Provision  giviog 
fee  to  wife  held  not  cut  down  by  subBe<|oenc 

ambiguous  provision. — Gilliam  v.  Mahon,  712. 
«=s>60l(l)  (Tex.Civ.App.)  Statute     does  not 
prohibit  subsequent  provision  from  limiting  ab- 
solute  estate   previously  given. — Barmore  t. 
Darragh,  472. 

Clause  following  absolute  devise  held  to  give 
devisee  life  estate  with  remainder  to  aarvir- 
ing  children. — Id. 

«=s>608(i)  (TncClvJ^pp.)  Rnlfl  in  ettcUey's 
Case  held  inapplicable.- Barmore  t.  Darta^ 

472. 

(G)  Condition*  and  Reotrlettoae. 

^=>M9  (Tex.Civ.App.)  Cause  restricting  liv- 
ing away  of  estate  received  under  will  Jbela  void 
— ^Barmore  v.  Darragh,  472. 
«s>658  (Tex.Clv>pp.)  Devise  held  to  rest  fee 
on  condition  sulMsequent.— Adams  Henry,  192. 
#=>665  (Tex.Cjv.App.)  Right  of  devisee  not 
affected  by  his  statement  before  testatrix's 
death  nor  by  subsequent  belief  of  one  entitled 
to  benefit  under  condition  of  wiU^ — Adams  v. 
Henry,  152, 

Word  "refuse"  in  condition  of  will  cannot  bt 
construed  as  "fafl."— Id. 

WETNBSSES. 

See  Depositions;  Evidence. . 

I.  attendance:,  prodgctiox  of  daci- 

MENTS,  AND  COMPWVSATIOM. 

(S=>i6  (iMo.)  Circuit  court  had  Inherent  pov- 
«r  to  issue  subptsna  duces  tecum  to  secretaij 
of  board  of  complaint  of  city. — State  ex  icL 
Tune  V.  Falkenhaiuer,  257. 

II.  COUFBTKNCY. 

CA>  Capaqlty  and  QnallMeatloBo  la  Gen- 
eral. 

^>52(l,  2)    (MoJ^pp.)    Husband  competent 
witness  in  wife's  lawsuit  only  where  made  so 
by  statute.— Qottschall  v.  Geiger,  87. 
^=35314)  (Tex.Cr.App.)  Where  defendant  prov- 
ed by  his  wife  that  she  occupied  room  with 
deceased  at  hotel,  it  was  proper  for  state  to 
develop  from  her  that  no  criminal  conduct  took 
place.— Boas  v.  State,  700. 
«=>S6(3)   (MoApp.)  Husband's  teatimoDy  ftcM 
incompetent  in  wife  s  action  against  pteaiciaa 
for  malpractice.— Gottschall  v.  Ueiger,  8i. 
^=360(2)  (Ky.)  Abandonment    is    matter  of 
proof,  and  wife  is  not  competent  witness.- 
Shockey  v.  Shockey  608. 

(i)  (Ky.)  Wife  may  testify  to  aboitiaa 
on  her.— Commonwealth  v.  Allen.  41. 

(C)  Tealtmonr  of  Parties  or  Penoae  In- 

tereated,  tor  or  asalnst  Heprenonta* 

Uvea,  Snrvlvors,  or  SocceMors  In  Ti- 
tle or  Interest  of  Pemoas  Deceased 
or  Incompelent. 

«=>140(I9)  (Ky.)  Conveyance  held  quitelain 
deed  so  that  grantor  had  no  interest  woich  dis- 
qualified him  as  witness. — Kiddle  v.  Jones,  SOS. 
€=s>l4l  (IMo.)  PlaintifPs  attorney  held  prop- 
erly refused  permission  to  testify  aa  custodian 
of  deeds  executed  by  decedent.— Tiede  v.  Tiede, 
950 

^150(2)  (Tex.ClvJ^pp.)  Fraudulent  declara- 
tions of  lessee  since  deceased  Md  admiasible  lu 
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action  against  asrigneea  to  caned  lease.— &nIU) 
V.  Fleming,  136. 

•^s>l68  tMo.)  Hurrivor  is  competent  to  contra- 
dict alleged  admisaions  made  after  death  of 
original  party.— Mason  v.  Mason,  971. 
«=s>l77  (Mo.)  Where  plaintiff  testifies  to  ad- 
mission, defendant  may  testify  in  opposition. — 
Mason  v.  Muson,  871. 

<D>  Confldenllal  Retntton«  and  Prlvllesed 
C  o  mmn  o  Icat  to  nil . 

-€=3202  (iWo.)  Attorney  is  competent  to  tes- 
tify to  direction  for  delivery  of  deed.— Mason  v. 
Mason.  071. 

^=3203  (Ark.)  Prosecuting  attorney  can  testi- 
fy to  communications  made  to  him  ofBidally. — 
ITisher  v.  State,  181. 

®=>219(3)  (Mo.App.)  Privilege  of  attorney 
removed  by  clieot'ti  testimony  as  to  transac- 
tion.—Whiteside  T.  Court  of  Honor,  1026. 

lU.  BXAHZXATIOH. 
(A>  Tsklnv  TeKtimonr  tn  Uenerml. 

<S==>240(4)  (Tsx.Cr.App.)  Question  held  not 
loading. — Itamey  v.  State,  118, 
^=:>252  (Tex.CivJ^pp.)  Plaster  cast  of  wheel 
Acid  sufficiently  identified  to  be  used  as  basis 
of  measurement.~Lanoaster  v.  AUon,  14R. 
4@=»255(7)  (Tex.Clv.App.)  Testimony  from  rec- 
ords made  by  witness  was  ndmissible,  though 
records  themselves  were  exhibits  and  witness 
had  no  independent  recollection  of  facts. — 
Payne  v.  White  House  Lumber  Co.,  417. 

Testimony  from  original  sheets  made  by  wit- 
ness admissible,  though  book  in  which  same 
kept  not  offered  in  evidence. — Id. 

Testimony  as  to  weight  of  cars  of  cobI  weigh- 
ed and  entered  in  boolts  by  witness  at  time  of 
unloading  admissible,  where  witness'  superior 
testified  as  to  correctness  of  entries. — Id. 

(B)  CroBV-Bxamlnatlon  and  Be-examlna- 
tloa. 

^s»269(l)  (Mo.)  CroBS-ezamlnation  of  de- 
fen^nt  relative  to  same  matters  inquired  about 
in  chief  AeW^not  error.— State  v.  Howard,  255. 
4=3270(3)  (Mo.)  Facts  improperly  brought  oat 
oD  cross-examination  may  be  rebutted. — State 
T.  lUtter.  606. 

4=3274(2)  (Mo.)  Character  witness  may  be 
questioned  as  to  rumors  concerning  defendant's 
misconduct.- State  v.  McDonald,  927. 
4=3277(2)  (Mo.)  Cross-examination  of  defend- 
ant showing  for  what  length  of  time  he  bad 
carried  pistol,  proper.— State  v.  Likens,  578. 
^3277(4)  (Mo.)  Cross-examination  of  defend- 
ant charged  with  murder  not  erroneous.— State 
V.  Ukens.  .'>77. 

4=3278  (Mo.)  Exclusion  of  answers  by  wit- 
ness to  question,  whether  she  expected  in  mak- 
ing statement  not  to  be  prosecuted,  heU  not  er- 
ror.—State  V.  Bitter,  606. 

IV.  CRBDIBILITY,    IMPBACHMBNT,  COn- 
TB.AD1CTION,  AND  COHROBORATION. 

<B)  Chavaeter  aad  Camdnet  of  WttBeaa. 

4=3337(2)  (Mo.)  Defendant  may  be  impeached 
by  evidence  as  to  his  veracity  and  morality,  but 
not  as  to  Ms  character  as  a  quarrelsome  dtuea. 
—State  V.  Baird,  625. 

4=3345(2)  (T«c.Clv.App.)  Witness  cannot  be 

impeached  by  inquiry  as  to  particular  crimes. — 
Young  T.  Blain,  851. 

4s»350  (Mo.)  Defendant  subject  to  cross-ex- 
amination to  prove  prior  con^ctions. — State  >. 
McBride.  592. 

4=3360  (Mo.)  State  entitled  to  rebut  showing 
that  witness  kept  house  of  ill  fame^State  v. 

Bitter,  606. 

Evidence  of  Kood  character  inadmissible.— Id. 

(O  laterest  and  Bias  ot  Wltaeas. 

^=>370(l)  (Mo.)  Evidence  of  bias  of  witness 
against  codefendant  inadmissible  where  sever- 
ance was  granted— State  t.  Bitter,  6(>6. 


(D>  iDconsistent  Stat«aieata  by  Wltaesa. 

«»383  (Tox.Cr>pp.)  Cannot  be  impeached  as 
to  an  immaterial  matter.— Theriot  r.  State,  777. 

WOBDS  AND  PHRASES. 

"Abandonment."— Shockey  v.  Shockey  (Ky.) 
508. 

"Abstract."— Poshek  v.  Marcelioe  Goal  &  Min< 

ing  Co.  (Mo.  App.)  70. 
"Accomplice."— Chandler  v.  State   (Ter.  Or. 

App.)  105,  107,  108. 
"Alter  or  modify  the  plans  and  speciJGaotions." 

—Southern  Surety  Co.  v.  NaUe  &  Co.  <Tex. 

Civ,  App.)  402. 
"Appointment."— Town  of  Nortonville  T.  Wood- 

v*ard  (Ky.)  224., 
"As  soon  as  possiL-le."— Guess  v,  Kussell  Bros. 

Clothing  Co.  (Mo.  App.)  1015. 
"Bill  of  review."— Satterwhite  v.  State  (Ark.) 

mi. 

"Comp^ed."— Texas   Electric   Ry.   v.  Jonea 

(Tex.  Civ.  App.)  823. 
"CondiUon."— Eastbam  v.  Eastham  (Ky.)  221. 
"Confined  to  bed."— North  v.  National  life  & 

Accident  Ins.  Co.  of  Nashville,  Tenn.  (Mo. 

App.)  666. 

"Consortium."— Baldwin  v.  Kanaas  Oity  Bys. 

Co.  (Mo.  App.)  280. 
"Counterclaim.  '—Slack  v.  Whitney  (Mo.  App.) 

1060. 

"Course  of  employment." — Western  Indemnity 

Co.  v.  Lenard  (Tex.  Civ,  App.)  1101. 
"Discovered  peril."— Baker  t.   Shofter  (Tex. 

Com.  App.)  349. 
"Discretion.  —Board     of     Permanent  Road 

Com'rs  ot  Hunt  County  t.  Johnson  (Tex. 

Civ.  App.)  850. 
"Doing  business."- Arkansas  Anthradte  Coal 

Co.  V.  State  (Ark.)  164. 
"Due  course."— Thomas  v.  Goodrum  (Mo.)  571. 
"Election."— Town  of  Nortonville  v.  Woodward 

(Ky.)  224;  State  ex  rel.  Feinstein  r.  Hart- 

mann  (Mo.)  082. 
"Employ^."— U.  S.  Fidelity  &  Gaaranty  Go.  of 

Baltimore,  Md.,  t.  Lowry  (Tex.  Civ.  App.) 

818. 

"Erection  ot  hnildings."— Harrington  Hop- 
kins (Mo.)  263. 

"Escrow."— Simpson  t.  Green  (Tex.  Com. 
App.)  875;  Stonewall  McGown  (Tex.  Civ. 
App.)  850. 

"Exception."— Amett  v.  Elkhom  Goal  Corpo- 
ration (Kj.)  219. 
"Fiitl."— Howell  V.  Ijamberson   (Ark.)   872.  . 
"Final  judgment."— Taylor  v.  Masterson  (Tex. 

Civ.  App.)  856. 
"Fraud."— Guess   v.   Russell   Bros.  Clothing 

Co.  (Mo.  App.)  1015. 
"Good  health." — Denton  v.  Kansas  City  Life 

Ins.  Co,  (Tex.  Civ.  App.)  436. 
"Heirs  of   bis  body." — Barmore   v.  Darragh 

(Tex.  Civ.  App.)  472. 
"Holder  in  due  course." — Swift  &  Co.  v.  Mc- 

Farland  (Mo.  App.)  65;  Ensign  v.  Crandall 

(Mo.  App.)  075. 
"In  case."- Barmore  v.  Darragh   (Tex.  Civ. 

App.)  472. 

"Independent  contractor."— "D.  S.  Fidelity  & 
Guaranty  Co.  of  Baltintore,  Md.,  v.  Lowry 
(Tex.  Civ.  App.)  818. 

"Inherit."— Barmore  v.  Darragh  (Tex.  Civ. 
App.)  472. 

"Issue  of  his  own  body."— Barmore  T.  Dar- 
ragh (Tex.  Civ.  App.)  472. 

"Joint  tort-feasors." — Anderson  Smith  (Tex. 
Civ.  App.)  142. 

"Just  cause  or  excuse." — State  r.  Caldwell 
(Mo.)  613. 

"Just  compensation." — Gregg  v.  Sanders  (Ark.) 
190. 

"Land  equitably  owned." — Kenedy  Pasture  Co. 

V.  State  (Tex.)  683. 
"Limitation,"— Easthaia  v.  Eastham  (Ky.)  221. 
"Maintain."— O'Conneil  T.  Kansas  City  (Mo. 

App.)  1040. 
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"Malice."— State  r.  OaldweU  (Mo.)  613. 
"Natural  and  probable  result."— San  Antonio 

&  A.  P.  By.  Go.  T.  Behne  (Tex.  Com.  App.) 

364. 

"Neglected  child."— Gully  v.  GuHy  (Tex.)  97. 
"Obliged."— Texaa  Electric  Ry.  t.  Jones  (Tex. 

Ci7.  App.)  823. 
"Omit  to  advise." — Howell  v.  Lamberaon  (Ark.) 

872. 

"Owner.**— FleiBchman  v.  State  (Tex.  Cr.  App.) 
397. 

"Paramount  Utle."— Isaacs  v.  Maupin  (Ky.)  49. 
"Penaion."— Hawkins  v.  Randolph  (Ark.)  55U. 
"Perjury."— Thomat  v.  State  (Ark.)  200. 
"Purely  public  charity." — Concho  Camp,  No. 

66,  W.  O.  W.,  V.  Caty  of  San  Angdo  (Tex. 

Civ.  App.)  1106. 
"Renew."— Kozy  Theater  'Co.  v.  Love  (Ky.) 

249. 

"Severable  contract."— State  ex  rel.  Dolman  t. 

Dickey  (Mo.)  581. 
"Society,  asaistaDce,  and  domeatic  aervicea."— 

Baldwin  v.  Kansas   City  Rys.  Co.  (Mo. 

App.)  280. 

"Subornation  of  peTjury."~Thomas  v.  State 
(Ark.)  200. 

"Stibsequent  mortgagees  in  good  faith."— First 
Nat  Bank  v.  Todd  (Tex.  Com.  App.)  322. 

"Suitable  waiting  room." — Commonwealth  v. 
Louisville  &  N.  R.  Co.  (Ky.)  236. 

"Superior  title." — Isaaca  v.  Maapin  (Ky.)  49. 

"Take."— Barmora  t.  Darrafh  (Tex.  Civ.  App.) 
472. 


"The."— Jackson  v.  Qnaxry  Realty  do.  (Ifo. 

App.)  1063. 

"Titled  land."— Kenedy  Pasture  Co.  r.  State 
(Tex.)  683. 

"Tras saction."— Slack  t.  Whitney  (Mo.  App.) 
1060. 

"TrespasB."— First  Nat.  Bank  T.  GhUda  (Tex. 

Civ.  App.)  807. 
"Without  heirs  of  his  body."'— Barmore  T.  Dar- 

ragh  (Tex.  Civ.  App.)  472. 

WORK  AND  LABOR. 

<g=>13  (Mo.App.)  Plaintiff  suing  upon  quantum 
meruit  bound  by  terms  of  special  contract. — 
Ruemmeli-Dawley  Mfg.  Co.  r.  May  Depart- 
ment Stores  Co.,  1031. 

<3=927(4)  (MoJkpp.)  Defendant  Icld  entitled 
to  prove  that  extras  sued  for  were  not  au- 
thorized in  writing.—Bucmmeli-DawIev  Mfg- 
Co.  v.  May  Department  Stores  Co..  1031. 

WOBKMEN*S  COMPENSATION  ACTS. 
See  Matter  and  Seimut.  «=»34&-418. 

WRIT  Of  EBBOB. 

See  Appeal  and  Eriror. 

WRITS. 

See  Garnishment;  Habeas  Corpua;  Injunction; 
Prohibition;  Quo  Warranto;  BeiileTiD. 
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